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JUVENILE COURTS: ACCESS TO JUSTICE

WEDNESDPAY, MARCH 4, 1992

U.S. SENATE,
SUBCOMMITTEE ON JUVENILE JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.
The subcommittee met, pursuant to notice, at 10:35 a.m., in room
SR-385, Russell Senate Office Building, Hon. Herbert Kohl (chair-
man of the subcommittee) presiding.

CPENING STATEMENT OF HON. HERBERT KOHL, A U.8. SENATOR
FROM THE STATE OF WISCONSIN

Senator Koy, This hearing will come to order.

Good morning, and welcome to the fourth in a series of juvenile
justice oversight hearings. Today we will consider the status of ju-
venile courts, with an eye toward developing proposals to include
in the reauthorization of the Juvenile Justice and Delinquency Pre-
vention Act.

In theory, when a juvenile is arrested for a delinquency offense,
they are quickly taken to juvenile court for an initial screening.
Often, a court officer reviews the case and the background informa-
tion. If the officer decides court action is needed, there is a hearing
before a judge, who makes a subsequent ruling,

The judge has several options: dismiss the case, place the child in
a residential facility, or on probation, refer the child to an outside
agency, or require restitution or fines. There is one other option
available: violent offenders can be tried in adult criminal court.

In theory, this all works well. Delinquent youths are caught,
dealt with as individuals, rehabilitated from a life of delinquency,
and grow to become contributing members of our society.

But, as we all know, the sad truth is that this simply does not
happen.

Jlgvenile courts are terribly overworked and badly understaffed.
Detention centers are ill-managed and overcrowded. Half of all kids
in trouble waive their right to counsel, and quality representation
is often nonexistent. In short, children today are not receiving
needed attention. There are major problems with the juvenile court
system.

y'I‘his is common knowledge: Listen to how a recent Time Maga-
zine article described the juvenile courts:

This is where the battles are being fought against some of America’s toughest
problems: drugs, disintegrating families, household violence. As these problems have

grown worse over the past two decades, the judicial system designed to deal with
them has crumbled. These courts are an indicator of the country's compassion for

m
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families and its commitment to justice, but increasingly they have neither the
money nor the personnel to save most of the desperate young souls who pass
through their doors. Almost no one seems to care.

Today we will examine the juvenile court system and the kids
who are in it, our country’s future, the most important resource we
have, and a resource which is often shortchanged by the juvenile
justice system responsible for rehabilitation and prevention.

We are fortunate to have a number of distinguished witnesses
testifying today. Their testimony will provide insight into the day-
to-day functioning of the juvenile court and its facilities, and assist
us in preparing the reauthorization. We look forward to a discus-
sion with each witness, and we thank them in anticipation of their
testimony. :

Qur first panel includes several of our country’s most distin-
guished juvenile court judges. We have with us today Judge Mi-
chael Malmstadt, Judge Frank Orlando, and Judge David Mitchell.

Frank Orlando has served for 20 years as a circuit judge in Flori-
da, focusing on juvenile and family court cases. After retiring in
1988, he became director of the Center for the Study of Youth
Policy at Nova University College of Law in Fort Lauderdale. He
}Fl‘as also chaired Florida’s Juvenile Justice Legislative Reform Task

orce.

Mike Malmstadt is a presiding judge at the Children’s Court
Center in Milwaukee. He has been on the bench for 3% years, and
prior to that he served for 17 years in Milwaukee's District Attor-
ney’s Office, specializing in the prosecution of child abuse and
sexual assault cases.

David Mitchell is a circuit court judge in Baltimore. Recently, a
danuary Time Magazine cover story, featuring Judge Mitchell’s
court, gave millions of Americans their first look at the inside
workings of a javenile court and the juvenile justice system.

We are delighted to have such a distinguished panel with us
today. If we really want to take some significant steps to improve
the juvenile justice system in our country, we could have no better
advisors than yourselves.

Gentlemen, to leave enough time for questions, we would appre-
ciate it if you would keep your opening remarks to no more than 5
minutes, and your written testimony will be made part of the
record in its entirety.

Judge Malmstadt, would you please start?

FIRST PANEL: JUDGES

PANEL CONSISTING OF HON. MICHAEL MALMSTADT, MILWAU-
KEE COUNTY CHILDREN’S COURT CENTER, MILWAUKEE, WI;
HON. FRANK ORLANDOQ (RET.), NOVA UNIVERSITY, FORT LAU-
DERDALE, FL; AND HON. DAVID MITCHELL, CIRCUIT COURT
FOR BALTIMORE CITY, BALTIMORE, MD

STATEMENT OF JUDGE MALMSTADT

Judge MarmstapT. Thank you, Senator Kohl, and thank you for
inviting me to be here.

I have been told that eritics of our Nation’s juvenile justice
system refer to Wisconsin as an example of a system that works—
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one that provides appropriate legal safeguards to those brought
into the system. As I thought about that comment, I suppose that
it is true, to a point.

Juveniles alleged to be delinquent are entitled to court appointed
counsel; children alieged to be abused or neglected are represented
by guardians ad litem if under the age of 12, and by court-appoint-
ed attorneys if over 12, Their parents are provided court-appointed
counsel if indigent.

All parties are entitled to a trial by jury where standard rules of
evidence apply, and the entire system is governed by a series of
time limits, which provide for disposition within 60 days of the
filing of the allegations.

In theory, then, all that should be necessary is to provide the
system with enough lawyers and judicial officers, and everything
should be fine. But it isn’t. In Milwaukee County, our court calen-
dars continue to be congested, the detention facility overcrowded,
and, most importantly, the incidence of juvenile crime and the
level of youthful violence continues to escalate.

What we have accomplished is the creation of a system that does
a good job of labeling juveniles, but does very little to provide serv-
ices to these juveniles. We seem to have forgotten that the goal of
the juvenile justice system is to deter delinquent behavior, and pro-
vide services to the children brought before our courts, so that they
will become productive members of society, rather than part of an
ever-increasing prison population.

In Milwaukee County today, the average juvenile placed on su-
pervision to the Department of Social Services will see his proba-
tion officer less than once a month. The only information the su-
pervising agency will receive about the juvenile will come from the
juvenile.

In reality, we have a system that monitors juvenile behavior by
making sure we find out when they get arrested again; and as we
continue to provide additional court and legal services, we will con-
tinue o provide fewer and fewer rehabilifative services.

As we are all well aware, we do not have unlimited resources to
deal with the problems of our society. In attempting to allecate re-
sources for the juvenile justice system, we are providing legal due
process at the expense of social services.

Thig is true even though we are working in a system where a rel-
atively small numker of cases are ever factually contested. In the
vast majority of cases that come before a juvenile judge in Milwau-
kee County, the juvenile had admitted the offense to the police, his
parents, a Department of Social Service intake worker, and his
lawyer.

Rather than focusing on what services are appropriate to ensure
that the juvenile does not continue to engage in delinquent behav-
ior, we begin a legal process which does nothing but provide a label
to the child. As we continue to provide fewer services, the likeli-
hood of repeated offenses increases, thereby increasing the poten-
tial of an ultimate out-of-home placement.

An overwhelming number of juveniles who appear before me
come from families that can charitably be described as dysfunction-
al. To remove that child from the family, and provide that child
with treatment, without addressing the needs of the family, is fool-
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hardy; yet we repeatedly enier into this type of dispositional order,
and we are surprised wher: a child, returned to his original envi-
ronment, commits a new offense.

By operating in this fashion, we ultimately provide servicss to
the entire family only when every child in the family has commit-
ted a delinquent act, and comes through the juvenile justice
system, and even then necessary services for the parent or parents
may still not be provided.

An alternative approach is available. We must focus on the
needs of the child and the family when the child is first referred to
the juvenile justice system, rather than focusing on guilt or inno-
cence. The focus should be on the need for services, not legal
advice.

Programs which provide community-based services to the family
as a whole will, in the long run, be more likely to succeed in cur-
tailing future delinquent behavior than any legal proceeding, the
complexity of which only serves to confuse the child, rather than
providing meaningful direction.

Thank you.

Senator KouL. Thank you very much.

Judge Orlando?

STATEMENT OF JUDGE ORLANDO °

Judge OrLanDO. Thank you, Senator. Thank you very much for
having me here today.

As you are aware, our center at the University of Michigan re-
cently completed a public opinion survey which demonstrated,
among other things, a serious loss of public confidence in the juve-
nile court. Your letter inviting me here indicates a concern with
the public’s perception and concern on youth violence in the juve-
nile court.

The public, I believe, is badly misinformed about today’s juvenile
court, largely due to the secrecy and confidentiality that surrounds
the court.

Let me make a brief parallel to amplify my opinion and conclu-
sions. Imagine, if you will, the finest hospital in this city, or any
hospital. This hospital’s mission is to treat seriously ill and injured
patients. Now imagine, if you will, that the clientele from: other
systems that are failing miserably arrive and line up at the hospi-
tal’s admissions office.

Let us assume the homeless, school dropouts, abused and neglect-
ed children, and many persons inflicted with minor physical ail-
ments are admitted in large numbeis to the hospital. Little or no
concern is given to the hospital’s ability to provide appropriate or
necessary care for such problems.

It would not take long before the hospital would begin to fail to
meet its stated objectives, and the public would lose confidence. My
question is whether the loss of the confidence is the fault of the
hospital, or the fault of the other failing systems.

This, in my opinion, is precisely the situation in the juvenile
court. The hospital example is easy to understand, and the court’s
is not. Simply put, the court “admissions office” is being overloaded
with the many inappropriate clients whose needs would be more
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appropriately met by these other social institutions. With these
problems, the court is destined to fail.

The first issue I would like to address is juvenile violence. Dr.
Delbert Elliott, a noted researcher at the University of Colorado,
has demonstrated that the number of adolescent violent offenders
who commit violent offenses is not growing; however, those few
youth who do commit the most serious and viclent offenses are be-
coming more violent.

The violence in which these offenders are born into and grow up
in is the cause of their unacceptable and gross conduct. Can the
court address these underlying causes of violence and seek solu-
tions that work?

No, in my opinion. We have turned to tools of simplicity—juris-
dictional age reductions, mandatory sentences to failing prison sys-
tems, and military boot camps are simple, cheap and largely inef-
fective. We expect the court to change violent behavior when, in
most cases, it is too late in the adolescent’s life.

The solution is prevention and early intervention in the home
and community, access to quality health care, teen-pregnancy pre-
vention, intensive in-home social and medical services, and, most of
all, full funding of Head Start, would be a beginning.

Second, the juvenile justice system has become the dumping
ground for the virtually nonexisting and failing child welfare
system. Nonviolent and extremely needy children and families flow
into an adversarial punishment-oriented system. Research has
demonstrated that these children are ending up in adult prisons in
the same numbers or percentages as true delinquents.

The present system takes the abused and neglected and turns
them into the criminals of the future. The public sees the court
and the social systems with which it interfaces as failures, and, as
a result, public confidence in the court’s ability to rehabilitate
young offenders has eroded.

The court “admissions office” is also letting in many low-risk of-
fenders which diversion systems are designed to deal with, and
which were massively funded in the 1970’s and 1980’s. The back
door of the court is also swinging open to release many serious of-
fenders to the ineffective and overcrowded adult system.

My State leads the Nation in the unenlightened practice of send-
ing children to the adult system—over 6,000 in 1991, with 1,200
going to the adult prison system. This is more than i all of our
juvenile institutions together.

The research of Dr. Charles Frazier, which I gave to you this
morning, shows this unenlightened practice has no effect on the
preventior: of crime.

In conclusion, let me refer the members to two successful initia-
tives that our center has undertaken that I feel should be the sub-
ject of national Federal replication. These initiatives could not
have taken place without the courageous leadership of the Annie
E. Casey Foundation. This foundation supported and financed the
project, and continues to support and fund some of the most prom-
ising initiatives in the country dealing with children and youth.

The first is the Detention Initiatives Project. Over 400,000 chil-
dren are admitted to detention in the United States each year. Less
than half are serious offenders, and present litile or no public



6

safety risk. If bail were available, most of these youths would be
eligible for release.

. In Broward County, we demonstrated that a detention system
that detained the most serious offenders inside a detention center,
and the rest outside in a series of levels of supervision, could be
developed. The Annie Casey Foundation has recently announced a
replication of that project, and will fund up to four sites nationally
to replicate it.

I suggest that the Congress provide funds for a national policy
that reforms the detention system in this country.

I gave you a book, “The Blueprint for Youth Corrections.” * I
would suggest that that blueprint also be the subject of national
replication, to remodel juvenile justice in this country.

In conclusion, let me say that many enlightened people, led by
my friend and colleague, Barry Feld, from the University of Minne-
sota, are calling for the abolition of the juvenile court. The ABA
Juvenile Justice committee will examine this theory at their
annual meeting in August.

Professor Feld makes a very convincing argument for the aboli-
tion theory. However, I believe that the true model for a due proc-
ess, offender-based system can be achieved. The achievement would
be costly, complex and long term, and must be rigorousiy evaluat-
ed, and subject to constant oversight.

Most of all, it will take enlightened political will and leadership.
If the will and leadership does not exist, then abolition is the only
solution.

I would be glad to respond to questions.

Thank you, Senator. '

[Judge Orlando submitted the following material:]

* Retained in subcommittee files.
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Mr. Chairman and members of the subcommittee: My
name is Frank A. Orlando. I am Director of the Center for
the study of Youth Policy at Nova University Shepard Broad
Law Center in Ft. Lauderdale, Florida. From 1968 to 1988 I
was a circuit judge in the state of Florida. During my
tenure as judge, I spent the majority of my judicial time
assigned to juvenile and family jurisdiction cases. In
1988, I retired £rom <the court to accept my present
position.

In 1989-90 I chaired the Florida Juvenile Justice

Task Force created by our legislature. The task force
developed recommendations which the Florida Legislature
later enacted as the Juve e Justice Refo ct of

It is this legislation that we hope will eventually mnake
Florida a national model for efficient 3juvenile justice
policy. Unfortunately, due to the present econonic
situation in our state, the implementation of this Reform
Act has been significantly delayed or placed on hold.
Presently, I am a member of the Florida Juvenile Justice
commission and an active member of the American Bar
Association Juvenile Justice Committee.

As you are aware, our Center at the University of
Michigan recently completed a public opinion survey which
demonstrates, among other things, a serious loss of public
confidence in the juvenile court. Your letter inviting me
here indicates a concern with the public’s perception and
concern of youth violence and the juvenile court. The
public is badly misinformed about today’s juvenile court,
largely due to the secrecy and confidentiality that
surrounds the court.

Let me make a brief parallel to amplify my opinion
and conclusion. Imagine, if you will, the finest hospital
in this city or any city. This hospital’s mission is to
treat seriously ill and injured patients. Now imagine, if
you will, that the clientele from other systems that are
failing miserably arrive and line up at the hospital’s
"admissions office." Let’s assume the homeless, school
dropouts, abused and neglected children and many persons
inflicted with minor physical ailments are admitted in large
numbers to the hospital. Little or no concern is given for
the hospital’s ability to provide appropriate or necessary
care for such problems.

It would not take long before the hospital would
begin to fail to meet its stated objectives and the public
would soon loose confidence. My question to you is whether
this loss of confidence is the fault of the hospital or the
fault of the other failing systems?
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This, in my opinion, is precisely the situation in
the juvenile court. The hospital example is easy to
understand. The court is not. Simply put the court
"admissions office" is being overloaded with the many
inappropriate clients whose needs would be more
appropriately met by these other social institutions. With
these problems the court is destined to fail.

The first issue I would 1like to address is
juvenile violence. Dr. Delbert Elliott, -a noted researcher
at the University of Colorado, has demonstrated that the
number of adolescent offenders who commit violent offenses
is not growirig, however, those few youths who commit the
most serious and violent offenses are becoming more violent.
The violence in which these offenders are born into and grow
up in is the cause of their unacceptable and gross conduct.
Can the court address the underlying causes of violence and
seek solutions that work = NO!! We have turned to tools of
simplicity. Jurisdictional age reductions, mandatory
sentences to failing prison systems, and military-like boot
camps are simple, cheap, and largely ineffective. We expect
the court to change violenti behavior, when in most cases, it
is *too late in the adolescents life. The solution is
pravantion and early intervention in the home and community.
Access to gquality health care, teen pregnancy prevention,
intensive in-home social and medical servicas and, most of
all, full funding of head start would be a beginning.

Secondly, the juvenile justice system has become
the dumping ground for the virtually nonexistent and failing

child welfare system. Non-violent and extremely needy
children and families flow into an adversarial punishment-
oriented systemn. Research has demonstrated that these

children are ending up in adult prisons in the samé numbers
or percentages as true delinquents. The present system
takes the abused and neglected and turns them into the
criminals of the future. The public sees the court and the
social systems with which it interfaces as failures. As a
result, public confidence in the  court’s ability to
rehakilitate young offenders has eroded.

Third, the court is not the appropriate solution
for the massive failures of school drop out prevention
policies. Sending truants into the adversarial court system
does not work. In fact, exposing these youngsters to the
court system can easily result in increased 1levels of
offending.

It is time for Congress to end the exgeption in the
juvenile Jjustice act that allows non-criminal court
referrals to be institutionalized in the delinquency system.
As in our example, the court "admissions office" must be
closed to this clientele and educational institutions should

[&)
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be required to deal with educational and motivational
issues.

The court "admissions office" is also letting in
many low risk offenders which diversion systems are designed
t6 deal with and which were massively funded in the 70’s and
80’s. The back door of the court is also swinging open to
release many serious offenders to the ineffective and
overcrowded adult system.

The state of Florida 1leads the nation in the
unenlightened practice of sending children to the adult
system. Over 6,000 youngsters were transferred to the adult
system in 1991. Many were transferred by prosecutors
without regard to the true purpeses of the juvenile court.
Approximately 1000 were sentenced to prison. 1In Florida,
there are more juveniles in adult institutions than in the
juvenile justice institutions.

The research of Dr. Charles Frazier at the
University of Florida demonstrates the failure of the policy
of transferring youths to adult court to have any real
effect on crime reduction. I have presented his most racent
study to the subcommittee.

The juvenile court is designed to be offender-
based, not offense-based. Legislative offense exclusion and
prosecutorial transfer are offense-based policies, and in my
opinion are threatening the existence of the juvenile court.
It is time to close the back door of the juvenile court,
except in those cases where there is a factual and valid
judicial finding that the offender cannot be effectively
managed in the juvenile delinquency system. We must also
consider a mandated uniform ‘age of Jjuvenile court
jurisdiction. There is considarable inconsistency as
to age of juvenile court jurisdiction in the country. Many
states have lowered the age of jurisdiction based on an
unenlightened, get tough mentality, and an uninformed policy
as to the effectiveness of adult correctional institutions,
There is a precedent for this in the federal Highway Safety
Act.

In céEEIusion, let me refer the members to two
successful initiatives that our Center has undertaken that T
feel should be the subject of national federal replication
and policy. These initiatives could not have occurred
without the enlightened; generous and courageous leadership
of the Annie E. Casey Foundation. This foundation supported
and financed the projects and continues to support and fund
some of the most promising initiatives in the country
dealing with children and families.

The first initiative deals with = Jjuvenile
detention. Of the 400,000 plus admissions to juvenile
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detention in the United States each year, less than half are
serious offenders and present little or no public safety
risk. If bail were available in the juvenile system, most
of these youths would be eligible for release.

With funds from the Annie E. casey Foundation,
Broward County, Florida, participated in an initiative to
reduce the securely detained population in response to a
federal law suit. The end result of this initiative is a
model detention system. The key word here is system because
‘the definition of detention in Broward County now includes a
variety of detention services, not just a physical detention
center,

In 1987 the average daily population of the center was
180. The center 1is designed for a population of 109. The
existing home detention system was utilized at only 25% of
its capacity. The state was spending $24,000 a month on
overtime, and there was an average of ten to twelve
emergency room calls for broken bones (at $250 each) a week.
The detention center was chaotic and dangerous to both
youths and staff. It was apparent the law suit was going to
be long term, expensive, and extremely unlikely the state
could win. The initial response to the lawsuit by state
policymakers was to build a new wing to the center at a cost
of $1.2 million.

Today we have a system of alternatives outside the
center, 1little or no overtime costs, and an average
population in the center of 60 (on February 29, 1992 the
population was at 47.) Witk the center itself serving only
appropriate youths, (those who have allegedly committed
serious offenses), the peicentage of serious and habitual
offenders is greater than in 1987 when the population was
180 to 200. The alternatives include a redesigned and fully
utilized home detention program, an eight bed non-secure
shelter and a day reporting center operated by the Boy’s and

Girl’s Clubs. The federal 1law suit is over, federal
jurisdiction has been vacated, and the proposed new
construction will not occur. The "admissions office" has

new policies which include objective admission criteria
which assures appropriate placement of alleged offenders
within the newly designed detention system. Low xrisk .and
non-criminal youths are not admitted to the detention
system.

Due to the success of the project, the Annie E. Casey
Foundation recently announced an initiative that will fund
up to four sites nationally to replicate the Broward County
project. The Congress should consider a national policy
that requires juvenile detention admissions be 1limited to
juvenile offenders who present a. true risk to publlc safety
as to re-offending and non-appearance in court.
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The second initiative undertaken by the center is
the Key Decision Maker project. This project has identified
model state 3juvenile justice systems that use the least
restrictive placements and provide a continuum of care and
services. These systems base the need for security on
objective criteria. This initiative has assisted a number
of states develop community based alternatives, reserving
locked facilities for the serious and habitual offenders who
pose a security risk to the public and whose treatment needs
require intensive services.

A blue print paper for a model system has been
developed for policymakers and is included in your
materials. I suggest that the congress consider providing
funds for states to experiment with variations of this
model.

One final note. - Many enlightened people, led by
ny colleague Professor Barry Feld from the University of
Minnesota, are calling for the abolition of the juvenile
court. The ABA Juvenile Justice Committee will examine this
theory at their annual meeting in August. Professor Feld
makes a convincing argument for the abolition theory,
however I am of the opinion that the true model for a due
process, offender based system can be achieved. The
achievement would be costly, complex and long term and must
be rigorously evaluated and subject to constant oversight.
Most of all it will take enlightened political will and
leadership. If the will and leadership does not exist, then
abolition is the only solution.

I will be glad to respond to questions.

Thank you.
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Executive Summary

This report examines state-wide data from three sources (the Department
of Health and Rehabilitative Services, State Court Administrator's Office, and
Depariment of Corrections) relating to juveniles transterred to adult :court by
means of direct file. The data cover the eight month period immediately
following the Juvenile Justice Reform Act (October 1, 1990 through June 1,
1991). Focusing on the DHRS data (CIS and FACTS files), the most complete
of these data sources, the demographic, offense, and ofiense history
characteristics of juveniles placed in deep end juvenile justice system programs
are compared with those identified as trarisfers to adult court.  Specifically, the
characleristics of juveniles placed in levels 6 and 8 DHRS programs are
compared with juveniles transferred to adult court by direct file, waiver, or grand
jury indictment. Following a discussion of the findings from this analysis, the

question of direct file and public safety is considered.
Report Findings:

1. While three separate state agencies routinely collect some data related to
direct file cases and other cases in which juveniles are transferred to adult
court, none is completely adequate for purposes of evaluating direct file law and

various policies and practices associated with it.
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2. The data sets that are closest to complete and that are most useful in
analyses such as the one presented here are managed by DHRS. They are the
CIS and the FACTS files.

3. The other two data sets include interesting and important data on the
frequency and distribution of juvenile transfers (in the case of the data collected
by the Office of the State Court Administrator) and on the final sentence in terms
of prison time or probation time for persons undar 18 who are convicted in aduit
court (in the case of the DOC data).

4. Thers is no eflective way, at present, to intarface the various data sats from
the three different state agencies so that both individuals and cases may be
tracked through each stage of the justice system. This is a serious weakness in

Florida's state-wide juvenile and criminal justice data systems.

5. Comparing demographic characteristics, the direct file group is
distinguished from the DHRS level 6 and 8 groups primarily in terms of ana.
The average age of the group direct filed to adult court was 16.69 years as
opposed to and average age of 15.58 and 15.81 yaars for the level 6 and 8
groups respectively. To be direct filed in Florida, juveniles must be 16 or 17
years ofd. Adjudicated juvenile offenders of any age may be placed in level 6

and 8 DHRS programs.

6. The gender composition of all groups is very similar. Eighty five to 96

percent of each group is male.
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7. There is considerable variation in racial composition of the groups.
Nonwhites are overrepresented in ait groups. The percent nonwhite in the
groups ranges from 52 percent 69 percent. It is significant to note, however, that

the lowest level of overrepresentation of nonwhites is in the direct file group.

8. Comparisons of the groups one variable at a time and using *several
measures of the severity of instant offenses, prior offerises, prior dispositions for
delinquency, and total number of prior offenses charged, are presented as
descriptive statistics.

9. Professionals in the Juvenile Justice System generally consider several
important legal variables in combination when making decisions relating to
processing in the juvenile or the adult courts. While the ssriousness of a
presenting offense may be the primary consideration in one case, it may be
regarded as less important than the prior record of offending in another case.
Likewise, some case decisions may focus upon either the total number of prior
referrals for delinquency in a juvenile's official record while others my look at
the kinds of dispositions that have been tried previously. Despite padicular
focus, however, most professionals consider all of these factors to one degree
or another in each case they decide. The present analyses show that the
groups are not very different when these variables are considered in
combination. That is, the indicaticns of sericusness of offense and offender
history do not sm@e differences in the groups. This is true despite
several different ways of meaé\\uring severity. In short, using DHRS data and
several different measures of éeverity of offendsr characteristics, juveniles
selected for direct file to adult court are not very different as a group from those

disposed in the juvenile justice system and committed to deep end DHRS
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programs. There is no demonstrable evidence in these data to support the
contention that direct file selects the most serious and dangerous juvenile

offenders for transfer to adult court.

10. it it is safe to assume that the juveniles who are either committed to deep
end juvenile justice system programs or are transferred to adult court re:present.
at any point in time, Florida's worst juvenile offenders. To the extent this
assumption is true, a consideration of how these cases are distributed in terms
of estimated risk to the public is reasonable. Analyses done here which divide
the total study sample into low, medium, and high risk cases based on the same
measures that are used throughout the report indicate that diract file provisions
are far from effective in sorting out "the most serious of the most serious™ cases
for adult court transfer. Rather, direct file seems to draw equally from the high,

medium and low risk categories.

11. The findings of this report highlight the question of public safety. !f, as these
data and analyses indicate, direct file cases are not substantially more serious
and dangerous than those cases committed and placed in deep end juvenile
justice system programs, does it provide any greater protection to the public

than would be the case if there wers no direct file provision in Chapter 397

12. In seven of Florida's iwenty judicial circuits, 50 parcent or more of what may
be considered the most serious juvenile offenders known to DHRS are direct

filed into adult count. The same is true in four of the eleven DHRS districts.
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Introduction

The general purpose of this project was to assist the Commission on
Juvenile Justice evaluate the use of prosecutorial transfer (or "direct file™) of
juveniles into adult courts by collecting, analyzing and interpreting available
data. Few juvenile justice issues in Florida have been as controversial as the
direct fiie powers of prosecutors and none has had broader or more important
implications. Indeed, the issus of prosecutorial transfer, w.hen considered in its
widest sense, forces the question of whether a separate system of justice for

juveniles is désirable in Florida.

This study and the report presented here follow guidelines set down by
the Commission on Juvenile Justice in an agreement between the Commission
and the Consultant. Data presented here are intended to heip inform the
discussion of direct file in particular and the future of Florida Juvenile Justiée in
general. Spacifically, the study is divided into three parts though each is

integrally connected to the other two. The parts are distinguished as follows:

Part 1. Data currently being collected on the disposition of direct files are

identified and the accuracy of those data is evaluated.

Part 2. Using data extracted from the HRS Client Information System
(CIS) and other sources, provide a quantitative description and comparison is
provided of cases transferred 1o adult court (waived, indicted, direct filed) or
committed to HRS Ievel six and level eight programs in the six months following
the effective date of the Juvenile Justice Reform Act (October 31, 1990). The

description includes all usable records for the-period studied and the focus is
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upon damographic information (age, race, gender) as well as information on the
instant offense, prior offenses, and prior rehabilitative efforts. Comparisons, as
appropriate, are presenleb in terms of statewide, HAS district level, and judicial

circuit,

Part 3. Drawing analyses and findings from the present study, a research
project is proposed that would yield data sufficient to measure the extent to
which direct file law, policy and practice in Florida provide greater protection ta
the public than would be the case if thers were no direct file provision in the

Juvenile Justice Act,
Part 1. DATA AND DATA SQURCES
DHRS Data

There are no data collected in Florida that are specifically designed to
track direct file cases. However some part of the data operations of three
different state agencies (the Department of Health and Rehabilitative Services,
The Office of the State Court Administrator, and the Depariment of Corrections)

contain some useful information.

The best known and most widely used source of data on juveniles
transferred to adult court is the DHAS Client Information System (CIS). This is
essentially an event file which includes information on each charged offense
separately. The data system contains information such as demographic
characteristics, instant offenses, actions taken by state attorneys, prior offenses,

and priar dispositions {i.e., rehabilitative efforis) relating to all instances in which
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a juvenile is officially referred to the Florida juvenile justice system. A more

racent addition 1o the DHRS data system is FACTS.

The data from DHRS-FACTS consist of three parts: FACTS-
Classification, FACTS-Placement, and FACTS-Demographic files. FACTS-
Classification includes information such as individual identification, sequence of
classification, assessments of juveniles' attitudes and behaviors, offenses, and
the restrictiveness leve! of a juvenile's commitment placement. The FACTS-
Placement file adds information on the identification of the placement facility,
the date of placement, and the date of release from fhe facility. FACTS-
Demographic includes the full range of demographic information on each
juvenile placed in an HRS facility. The CIS and FACTS files may be merged

with a common 1D.

A great deal of valuable information on juveniles and their cases are
systematically recorded in these two major data systems. The question of the
accuracy of these data is another matier, especially the accuracy of an item
called "State Anornéy’s Action.” This item is generally used as a measure of
whether a juvenile has, in fact, been transferred (i.e., girect filed, waived, or
indicted) 1o adult court. Most people who are familiar with how and when data
are entered in the DHRS data systems and with how different state attorneys'
offices around the state vary in terms of structure, policy and practice agree that
it is risky 1o accept these data as a way of indicating the exact number and
distribution of transfer cases for a particular time period. The use of this item

(State Attorney's. Action) as an indicator of direct file cases is especially risky.

®
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" There are several reasons for this, For one, DHRS stafi sometimes
record a direct file if the juvenile prosecutor indicates an "intention” to direct file.
If ultimately this does not occur, an incorrect indication remains in. the DHRS
data. DHRS staff must accept the information given to them. Many things may
influence whether a prosecutor's intention is carried out. in some situations, an
original plan to direct file by a juvenile prosecutor may be rejectgd by a
supervisor. If DHRS does not have that information, the record is not corrected.
Policies and practices of prosecutors do not generally require updating DHRS
on the progress of cases after an initial consideration ot the intake
recommendation. It is this sort of independence of the two agencies that

threatens the accuracy and utility of the DHRS data as a measure of direct files.

Prosacutors' practices may resuit in some cases of juvenile transfers
being missed allogether by DHRS. In some circuits, for example, prosecutors
may bypass DHRS and simply file an information against a 18 or 17 year old
immediately following arrest. Juveniles in this situation are legal adults and
may be detained in adutt jails. No referral to DHRS is made, no intake process

is initiated, and therefore no data on the case is recorded by DHRS.
Office of State Court Administrator Data

Data on transfers to adult court from the State Court Administrator's office
are reported directly from clerks of court in each of the twenty judicial circuits.
Unlike the information in the DHRS-CIS and FACTS records, these data include
only the raw number of juvenile cases filed in adult courls by time period,
county, and judicial circuit. This should be the best source of information

available on the frequency and distribution of the transfer cases throughout the
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state. Clerks of Court need only to count the casas involving persons under the
age of 18 and then report them by time period. The biggest problem with these
data is that they contain no individual or case level information. For that reason,
there is also no way to determine if the cases enumerated in the data compiled
by the Office of the State Court Administrator are the same as thoss identified by
DHRS data. This is a major shortcoming that severely limits any effort to
determine the exact number and distribution of direct files oscurring in the state.
it also precludes use of information on individuals contained in DHRS data as a
cross check of the two sets of numbers. The problems with using either of these
two_data sets as accurate measures of the number and distribution of direct files

is made clearin Table 1.
-- TABLE 1 about here - -

Table 1 shows clearly that the number of cases for a three month period
between January 1, 1990 and March 31, 1990 vary in most counties no matter
how the data are broken down. The first cclumn, for example, shows that the
number of cases of transfers reported by clerks of count, by county, for the period
is almost always markedly different than any measure used for transfers (direct
files, waivers, indictments, or the sum of these groups) derived from DHRS.
There is no way the data from DHRS can be added or combined to exactly
correspond with the data from the State Court Administrator. Indeed, most of
the time the numbers are substantially different no matter how they are

compared.

At least three conclusions may be safely made from this table. First, one

or both of the data sources are inaccurate to some degree. Second, because
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Table 1 . Compariscn of Number of Juvenile Offenders Identified as Being
Processed in Adult Courts by the State Court Administrator's
Office and by DHRS/CIS Data.

Court Administ. CIS system
‘ County 19%0 1.1/3.31 1.1/3.3L L.1/73.31
Direct Adult Ct. Direct Adult ct.

File Transfer Yile Transfer
Joral

{cases) (cases) (caszes)

(cases) (persons) (persons)

ALACHUA 89 2 15 18 8 9
BAKER 0 1 1 1 1 1
BAY 78 31 16 16 7 7
BRADFORD 22 3 0 0 0 0
BREVARD 96 56 10 2 g 9
® BROWARD 182 47 3 19 3 18
CALHOUN 1 o o o 0 0
CHARLOTTE 0 1 0 1 0 1
CITRUS 18 6 0 o -0 0
CLAY 34 13 5 5 © 3 3
COLLIER 10 1 0 0 0 0
COLUMBIA 45 20 7 8 3 4
DADE 864 209 81 88 67 71
DESOTO 2 ) 1 1 1 1
DIXIE 3 o 0 0 0 0
DUVAL 22 5 14 36 11 28
Q@ ESCAMBIA 333 72 33 38 22 26
FLAGLER 5 . 0 0 0 0 0
FRANKLIN 7 5 0 0 o 0
GADSDEN 47 13 1 1 1 1
GILCHRIST 1 1 0 a ) a
GULF < [ /] ] 0 0
HAMILTON 10 4 [+ 0 0 0
HARDEE 25 18 3 3 2 2
HENRDRY 16 3 [+} ] o] 0
HERNANDO 41 3 4 4 3 3
HIGHLANDS 12 0 3 4 2 3
KILLSBOROUGH 1007 413 118 126 94 100
INDIAN RIVER 39 18 8 9 8 9
JACKSON 29 5 0 3 0 2
JEFFERSON 35 12 1 1 1 i
LAFAYETTE 10 ) 1 1 1 1
LAKE 48 4 o 0 o 0
LEE 98 7 9 13 9 13
LEON 1 18 7 10 4 7
LEVY 12 8 1 1 1 1
LIBERTY 1 0 [} 0 0 0
MADISON 23 9 3 5 2 3
MANATEE 55 18 16 23 13 20
MARION 38 11 3 10 1 6




County 18%0 1.,1/3.31 1.1/3.31 1.1/3,32
Direct Adult Ct Direct Adult Ct
File Transfer File Transfet
................................................... j13-] - 1 S
(cases) (cases) (cases) {(cases) (persons) (persons)

MARTIN 41 17 2 11 2 B
MONROE 2 6 0 0 0 0
NASSAU 11 a 0 1 0 1
OKALOOSA 56 5 S 5 s 5
OKEECEOBEE 12 3 1 2 1 2
ORANGE 360 62 19 19 18 18
OSCEOLA 30 12 2 2 1 1
PALM BEACH 147 18 24 217 20 a3
PASCO 264 68 18 20 pr 16
PINELLAS 482 150 95 119 87 107
POLR 143 31 8 14 5 2
PUTNAM 36 8 3 3 3 3
ST LUCIE 134 39 1 1 1 1
ST JOHNS 34 6 8 8 6 6
SANTA ROSA 20 4 3 5 2 2
SARASOTA 83 25 2 9 1 3
SEMINOLE 136 45 11 12 8 9
SUMTER 2 1 1 1 1 1
SURANEE 27 3 1 1 1 1
TAYLOR ] 0 1 1 0 0
UNION 3 0 0 0 0 0
VOLUSIA 138 12 14 15 10 11
WAKULLA 12 0 2 0 0 0
WALTON 9 0 0 ] [¢] 0
WASHINGTON 4] 0 0 1 0 1
OUTSIDE STATE [+] 0 3 4 3 4
STATE TOTAL 5706 1558 584 738 465 577
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thete are no individual level data reported by clerks of court in the data
campiled by the Office of the S;tate Court Administrator, there is no effective way
to assess the degree of correspondence {i.e., the extent to which the same
individuals and cases are identified} by the two data sources. Third, a better
source of data lo identify juvenile transters to adult court is badly needed.

DOC Data

The third and final source of data that provides information on some
juveniles transferred to adull court comes from the Department of Corrections
{DOC). The dala trom DOC were provided by their research unit. Juveniles are
picked up in this data system only if they are convicted as adults and sentenced
to ‘eithar probation or prison  as adults. This means that some unknown
proportion of all the juvenile cases prosecuted in adult court are not
represented in these data. The charges will have been dropped in some cases
for various reasons and some other juveniles will have been dismissed or
acquitted al tial. The primary weakness of this data source, then, is that it is not
a transaction file that tracks cases from the inception of the formal charges to
final disposition. A second weakness is that there is no common identifier for
either individuals or cases which might permit a tie-in with the information on
offense and disposition history which is contained in the DHRS/CIS and
DHRS/FACTS files.

These DOC data, however, have one major strength. There is no other
statewide data system in which the specific dispositions (in terms of type and
length of sentence) of juvenile transfer cases are systematically recorded. For

the time period under study, October 1, 1980 through May 31, 1961, DOC data
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show that 912 persons under 18 years of age were sentenced to prison {See
Table 2). An additional 894 chronological juveniles were sentenced 1o terms of
probation. These numbers, when totalled, should not be expected to match
those fra:a either the DHRS data or th;)se compiled by the State Court
Administrator's Office. One reason for that is that each data source uses a
different indicator of adult court transfer. in the case of CHRS, it is the intention
or the action of the juvenile prosecutor that is recorded by DHRS in the very
early stages of official processing. The State Court Administrator's data depend
upon an actual formal charge in adult court. This may be the result of a waiver
-hearing, an indictment by the grand jury or a direct filing of an information by a
prosecutor. The DOC data include only cases in which an adult court canviction
has resulted in a sentence to DOC for a term of incarceration and/or probation,
This, of courss, is the last pbint in the formal criminal justice process. Even
then, it is possible that some cases {ones in which transferred juveniles are
convicted in adult court) ara not captured by these data. For instance, some
cases are disposed by commitment to mental health or other non-DOC fagilities.
Some may recsive sentences of periods less than one year in a county jail and

these cases may not be picked up in the DOC data.
- - Table 2 about here - -

Another reason the numbers of cases identified by the three sources may
not match is that different dates are used to trigger which cases are included.
For DHRS all juveniles referred for delinquency during the study period were
included if the date of the state atterney action was within those limits. The
State Court Administrator's cases are identified by the date of the actual formal

charge. This may differ considerably from the date recorded by DHRS. Finally,
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Length of Sentence

> 2t e 1 e e e e o e s

" Below 1 year
1 ~ 2 years
2 ~ 3 years
3 - 4 years
4 ~ 5 years
over 5 years

Unknown

Total Cases

63-659 - 93 - 2

Prison Probation

, 47 ( 5.3)
104 (11.4) 174 (19.4)
161 (17.86) 295 {33.0)
152 (16.7) 169 (18.9)
179 (19.7) 67 ( 7.5)
309 (33.8) 142 (15.9)

7 { 0.8) 142 (15.3)
912 (109.0) 894 (100.0)

Comparison of Length of Sentence in Prison and Probation

1e
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the DOC cases are identified by the date of sentence. These three dates may

be separated, in any given case, by rmany months.

Part 2. COMPARATIVE DESCRIPTION OF JUVENILES COM-
MITTED TO DEEP END JUVENILE JUSTICE PROGRAMS
AND JUVENILES TRANSFERRED TO ADULT COURT-

Much of the controversy surroundinig Florida's direct file faw has centered
on questions relating to whether or nit such a law is needed. Advocates
generally argue that the provisions in Florida law allowing for transfer of
jurisdiction by waiver hearings and grand jury .indictments fail to fully meet the
needs of public protection. They suggest that the direct file law is needed
because thers must be some sure and effective way of moving the most sericus
and intractable juvenile offenders into the adult system. Those who oppose the
direct file provisions in Chapter 39 generally argue that this iaw allows too miich
prosecutorial discretion and that, as applied, direct file does not provide greater
protection to the public. They suggest that many of the juveniles transferred to
adult court by means of direct file are not significantly different from those in
deep end juvenile justice programs. The focus of this par of the report is on

-comparing the characteristics of juvenile cases using DHRS data.

As noted earlier, DHRS/CIS and DHRS/FACTS records contain the only
statewide data that provide individual and case leve! information sufficient to
make such comparisons. While there are clear and well known problems with
these data, they are at present the best source of information available to make
the comparisons that follow. Five categories of juvenile cases are identified and

compared. The first two categories include juveniles who are found delinquent

11
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and placed in either leve! 6 or level 8 DHRS programs. These two program
levels reprasent the harshest sanctions available in the Juvenile Justice
System. In both instances, juvenilas are placed in residential programs. Level
8 placement is in a traditional training school. The last three categories include
juveniles transferred to adult court for prosecution by waiver hearing, grand jury
indictment, or direct file. Whether these juveniles are ultimately prosecuted and
it so whether they are convicted and sentenced as adulls is not discernable

from DHRS data.

The following comparisans then are between two categories of juveniles
adjudicated definquent and placed in deep end juvenile justice programs and
three categories of juveniles whose DHRS records indicate were transferred to
adult courl. Perhaps it is safest to think of these categories of adult court cases
as "probzble transfers.” Again, as noted in the discussion in Part 1, there is
good reason to beliave (1) that not all cases identified by DHI;iS as transferred
were actually prosecuted in adult court, and (2) that scme juveniles who were
prosecuted and convicted in adult court were not captured in the DHRS data
system. These limitations notwithstanding, the DHRS data utilized hare remain
the single best source of information currently available on such cases in

Florida.
Group Comparisons by Single Demographic Characteristic

The comparisons are presented in several stages. First, each of the five
categories of cases is described in terms of several important demographic and
legal variables. These variables and their coding and frequencies by group are
presented in Table 3. Table 3 shows that a total of 3,150 juveniles were sither.

12
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placed in a level 6 or 8 DHRS program or were transferred by waiver,
indictment, or direct file to adult court between October 1, 1990 and May 31,
1991, During the study period, 1,112 juveniles were placed in.level 6 programs
and 342 were placed in level 8 programs. By contrast, the adult count transfers
included 1,393 juveniles who were direct filed, 238 who were waived, and 65
juveniles were indi;:ted. All cases identified by DHRS as falling inte one of
these groups during the study period were includad in the analysis except those
direct filte cases whose age at time of referral was under 16 and those whose
age was over 17. Persons 18 years of age or older ars legally adults in Florida
and those under 16 are not eligible for direct file under Florida law. Age was

computed by subtracting date of birth {rom date of referral.
-~ Tabls 3 and 3 graphs about here - -

As Table 3 shows, however, each of the other groups contains fairly large
numbers of individuals whose ages are 18 or 19. Whether these cases are the
results of coding errors, incorrect information provided by juveniles, or unusual
but legal circumstances is not known and cannot be determined from the
available data. In sum, then, direct file cases were used in the analyses only if
they were within the legal age range and all cases identified for each other

group were used regardless of age.

Sex and race characteristics are not unusual. The vast majority of all
groups is comprised of mal¢.s. Nonwhites constitute larger proportions of all
groups. Neither set of statistics is surprising though important questions are

raised any time ‘a gender or racial group is overrepresented in official data.

13
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Cases Disposed by HRS Placement Levels
., and Method of Adult Court Transfer
L
i Walver (7.6%)-__[Indict (21%)
Xy .
@ 7 Level 6 (35.3%)

Direct {44.2%)— =

Level 8 (10.9%)
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Table 3. Variables, Codings, and Frequencies by Group.
Variables lLevel 6 Level 8 Direct Waiver Indict Total
File
Number of Individuals
1112 342 1393 238 65 3150
35.30 10.86 44.22 7.56 2.06 1p0.00
Age
Below 10 2 [} V) 0 0 2
0.18 0.00 0.00 0.00 0.00
+ 4 + 4 + -+
11 4 o 0 R 0 5
0.37 0.00 0.00 0.42 0.00
+ . " . + .
12 16 0 [o] 1] 0 16
1.49 0.00 0.00 0.00 0.00
13 69 3 0 o 1 73
6.41 0.88 0.00 0.00 1.54
14 158 41 0 4 0 203
14.67 11.99 0.00 1.68 0.00
15 240 97 0 41 6 384
22.28 28,36 0.00 17.23 9.23
+ + prmmmm——— + + +
16 276 103 432 43 12 865
25.63 30.12 31.01 18.07 18.46
17 212 75 961 97 24 1369
19.68 21.93 68.99 40.76 36.92
18 93 22 o] 51 22 193
9,10 6.43 0.00 21.43 33.85
19 2 1 [+] 1 [} 4
0.18 0.29 0.00 0.00

+

0.42

-+

+

+

15 |
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lable 3, continuec,
------ e o e 0 e e e i o e e e o e e e o O i o o v o 0
Variables lLevel 6 Llevel 8 Direct Waiver  Indict Total
File
dmmm ————t e ——— e B ettt
Sex ’
--------- T it et e e 1
Female 163 32 103 10 4 312
{0) i 15.13 8.36 7.39 4,20 6.25
Male 914 310 1290 228 60 2802
(1) B4.87 90.64 92,61 95,80 83.75
+ et T B + + +
Race
Nonwhite 634 227 727 145 45 1762
{0) 58.87 66.37 52.19 60.92 69.23
N + + e + +
White 443 118 666 83 20 1337
(1) 41.13 33.63 47.81 39.08 30.77
--------- B e R it Dttt T e L Y

16
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Age Distribution by Groups

18 and Above

Z

LS

17 years

16 years

B Level 8

BiBHBENH

' 1Syears

14 and Below

70

10

X Direct File

S Level 6

F= Waiver

Indict

17



Table 3. continuea.

37

+ s TR o ———— s Fm
Variables Level 6 Level 8 Direct Waiver Indict Total
File
+ + + + ——t— -+
Sex
+ fomm———— - e Rt e ~+
Female 163 32 103 10 4 312
{0) 15.13 9,36 7.3¢2 4,20 6.25
Male 914 310 1290 228 60 2802
(1) 84.87 - 90.64 92.61 85.80 93,75
Raca
+ + + donen + +
Nonwhite 634 227 727 145 45 1762
(o) 58.87 66,37 52,19 60.92 69,23
White 443 115 666 93 20 1337
(1) 41.13 33.63 47.81 39.08 30.77
+ + + et —————— fmmm———— +

18
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Sex and Race Distribution

v,
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Discriptive Statistics on Variables by Group
(Level 6, Level 8, Direct File, Waiver, and Indict)

Groups/ Variables Mean s.D. Min Max
‘ HRS ZLevel 6 Placement
Sex 0.85 0.36 o] 1
Race 0.41 0.49 o] 1
Age 15.5¢8 1.50 7 19
‘ Mean Severity of Instant Offenses (1) 3.53 1.66 1 6
Mean Severity of Instant Offenses (2) 3,56 1.71 1 7
Maximum Severity of Instant Offenses(1) 3.76 1.74 1 6
Masimum Severity of Instant Offenses{2) 3.81 1.81 1 8
‘ Mean Severity of Prior Offenses (1) 3.29 0.87 1 6
Mean Severity of Prior offenses (2) 3.31 0.89 1 7
— Maximum Severity of Prior Offenses{l) 5.14 1.02 1 6
Maxinum Severity.-of Priox Offenses(2) 5.27 1.18 1 8
Mean of Max Severity of Prior Offenses(l) 3.51 0.92 1 6
Mean of Max Severity of Prior Offenses({2) 3.54 0.95 1 7
Mean of Prior Dispositions 2.59 0.58 1 4
Maximun Prior Dispositions 3.46 0.66 1 4
Mean of Maximum Prior Dispositions 2.68 0.%9 1 4
Number of Prior Referrals 7.51 5,33 1] 38
j‘ HRS Level 8 Placement
H Sex 0.91 0.29 0 1
: Race 0.34 0.47 ] 1
Age 15.81 1.18 13 19
Mean Severity of Instant Offenses (1) 3.81 1.67 1 6
Mean Severity of Instant Offenses (2) 3.86 1.74 1 7
Maximum Severity of Instant Offenses(1) 4,16 1.77 1 6
Maximun Severity of Instant Offenses(2) 4.25 1.89 1 8
Mean Severity of Prior Offenses (1) 3.43  0.78 1 6
Moan Severity of Prior Offenses (2) 3.47 0.82 1 7
Maximum Severity of Prior Offenses(l) 5.55 Q.71 2 [
Haximum Severity of Prior Offenses(2) 5.88 1.03 2 8
Mean of Max Severity of Prior Offenses(1) 3.70 0.82 1 6
Mean of Max Severity of Prior Offenses(2) 3.75 0.86 1 7
Kean of Prior Dispositions 2.66 0.59 1 4
Maximum Prior Dispositions 5.76 0.56 1 4
Mean of Maximum Prior Dispositions 2.79 0.57 1 4
Number of Prior Referrals 11.83 7.73 0 41
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Groups/ Variables Mean S.D. Min Max

Direct File Group
Sex 0.93 0.26 ] 1
Race 0.48 0.50 0 1
Age 16.69 0.46 16 17
Mean Severity of Instant Offenses (1) 4.06 1.56 1 6
Mean Severity of Instant Offenses (2) 4.19 1.72 1 8
Maximum Severity of Instant Offenses(1) 4.33 1.61 1 6
Maximum Severity of Instant Offenses(2) 4.50 1.85 1 8
Mean Severity of Prior Offenses (1) 3.34 0.96 b3 6
Mean Severity of Prior Offenses (2) 3.37 1.01 1 8
Maximum Severity of Prior Offenses(1) 5.01 1.23 1 6
Maximum Severity of Prior Offenses(2) 5.18 1.43 1 8
Mean of Max Severity of Prior Offenses(1l) 3.56 1.02 1 6
Mean of Max Severity of Prior Offenses(2) 3.60 1.08 1 8
Mean of Prior Dispositions 2.60 0.63 1 4
Maximum Prior Dispositions 3.43 0.79 1 4
Mean of Maximum Prior Dispositions 2.68 0.63 1 4
Rumber of Prior Referrals 6.59 6.49 0 44

Waiver Group
Sex 0.96 0.20 o 1
Race 0.39 0.49 1] 1
Age 16.62 1.13 11 19
Mean Severity of Instant Offenses (1) 4.57 1.23 1 6
Mean Severity of Instant Offenses (2) 4.75 1.41 1 g
Maximum Severity of Instant Offenses(l) 4.86 1.22 1 6
Maximum Severity of Instant Offenses(2) 5,12 1.54 1 8
Mean Severity of Prior Offenses (i) 3.42 0.85 1 6
Mean Severity of Prior ‘Offenses (2) 3:.48 0.87 1 6
Maximum Severity of Prior Offenses(1l) 5.26 0.99 1 6
Maximum Severity of Prior Offenses(2) 5.53 1.28 1 8
Mean of Max Severity of Prior Offenses(1) 3.65 0.90 1 6
Mean of Max Severity of Prior Offenses(2) 3.69 0.95 1 7
Mean of Prior Dispositions 2.58 0.58 1 4
Maximum Prior Dispositions 3.61 0.70 1 4
Mean of Maximum Prior Dispositions 2.71 0.59 1 4
Number of Prior Referrals 8.67 7.44 0 45
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Groups/ Variables Mean s.D. Min Max

Indict Group

‘ Sex 0.94 0.24 0 1
Race 0.31 0.47 Q 1
Age 16.91 1.07 13 18
Hean Severity of Instant Offenses (1) 4.56 1.46 1 6
Mean Severity of Instant Offenses (2) 5.09 2.01 1 8
Maximum Severity of Instant Offenses(1l) 5.03 1.37 1 6
Maximum Severity of Instant Offenses(2) 5.68 1.97 1 8
& Mean Severity of Prior Offenses (1) 3.46 0.94 2 6
Mean Severity of Prior Offenses (2} 3.52 1.00 2 7
Maximum Severity of Prior Offenses{1) 5.31 0.%0 2 6
Maximun Severity of Prior Offenses(2) 5.64 1.28 2 8
. Mean of Max Severity of Prior Offenses(l) 3.76 1.00 2 6
- Mean of Max Severity of Prior Offenses(2) 3.83 1.04 2 7
Mean of Prior Dispositions 2.73 0.71 1 - 4
Maximum Prior Dispositions 3.53 0.78 1 4
Mean of Maximum Prior Dispositions 2.81 0.72 1 4
Number of Prior Referrals 7.:08 5.65 o 22
. Over all
Sex 0.90 0.30 0 1
Race 0.43 0.50 0 1
Age 16.21 1.19 7 19
Mean Severity of Instant Offenses (1) 3.92 1.61 1 6
Mean Severity of Instant Offenses (2) 4.02 1.75 1 g
Maximum Severity of Instant Offenses(1) 4.19 1.67 1 6
Maximum Severity of Instant Offenses(2) 4.33 1.87 1 8
Mean Severity of Prior Offenses (1) 3.34 0.90 1 6
' Mean Severity of Prior Offenses (2) 3.37 0.93 1 8
Maximum Severity of Prior Offenses{(l) 5.18 1.10 1 6
Maximum Severity of Prior Offenses(2) 5.33 1.30 1 8
Mean of Max Severity of Prior Offenses{l) 3.57 0.95 1 6
Mean of Max Severity of Prior Offenses(2) 3.61 1.00 1 8
Mean of Prior Dispositions 2.60 0.60 1 3
Maximum Prior Dispositions 3.49 0.72 1 4
Mean of Maximum Prior Dispositions 2,70 0.61 1 4
Number of Prior Referrals 7.65 €.52 0 45
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Measures of Legal Varlables

Severity of instant offense is measured four different ways. The first
measure is called "Mean Severity of Instant Offense (Classification 1)."  This
variable is constructed by first assigning all offenses used in the DHRS system
to one of six categories as follows: 6=felony person offenses, S=felony property,
4=felony public order, 3=misdemeanor person, 2=misdemeancr property, and
1=misdemeanor public order offenses (See Appendix __ for a list of offenses in
each category). Since some juveniles are charged with more than one offense
in & referral to DHRS and some are charged with only one, there is a need to
standardize the severity measure. To that end, the mean severity of offense is
calculated by assigning each offense charged in a referral episode a number
score according to the six point scale above. The scores are added and divided

by the total number of offenses to get the mean severity.

“Maximum severity of Instant Offense (Classification 1)" bases the
sevarity score on the most serious of all charged offenses. That is, if a juvenile
was charged with burglary and petty theft, the maximum instant offense severity
score for that person would be 5 (a felony property offense) refiecting the most
.serious offense charged. If the mean severity of instant offense measure is
used in the same case, the juvenile's score is calculated as 5 {for a felony
property offense) plus 2 (for a misdemeanor property) =7. The sum (7) is
divided by 2 {the number of separate offenses charged) = 3.5. As this
illustration shows, the two measures produce substantially different indications
of seriousness. When the maximum severity indicator is used, this juvenile is
scored a 5 on a scale in which six is most severe. The mean severity measure,

by contrast, places this same juvenile at 3.5, just above the middie of the scale.
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Some will prefer the maximum severity measure because it casts the whole
rase in terms of the most serious behavior charged. Others will find this
measure too simplistic and will prefer the mean severity measure because it
{akes ino account all offenses charged and provides a measure of severity that

is an average level of seriousness in an offense episode.

Mean and Maximum Severity of Instant Offense (Classification 2) are
computed predsely the same way as Classification 1, except that an eight point
offense severily scale is used. This eight point scale was developed to respond
1o questions about the 6 point scale raised by prosecutors and commissioners
during a presentation of the preliminary report.- Their concern was that the 6
point scals grouped {oo many variably serious offenses against persons into
one category, namaly category € (felony person). Classification 2 breaks the
offenses grouped under 6 into three separate felony person categories as
follows: B=murder and attempted murder, 7=armed robbery: felony séxual
battery, and other felony sex offenses, and 6=other robbery, arson, and
aggravated assaultbattery. The offenses included in categories 1-5 remain the

same as they are in the six point offense severity scale:

The same procedures are used in constructing the Mean and Maximum
Severity of Prior Offenses (Classification 1 and 2). Mean and Maximum have
the same meaning throughout. Classification 1 always refers to the use of a 6
point offense scale and Classification 2 always refers to use of the 8 point scale
described above. These indications distinguish tables and graphs and are

included in al headings.
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Mean and Maximum Prior Dispositions are calculated similarly.
However, a four point scale is used to categorize the severity of various
dispositions. Final dispositions involving other services are scored =1, those
involving informal sanctions and services are scored =2, dispositions involving
commitments to nonresidential placements are scored =3, and those involving

commitment {o a residential placement are.scored =4.
Group Comparisons by Single Lagal Varlables

The following section examines the five different groups of juveniles in
terms of important characteristics of offense and offense history. It is this set of
variables that is most at issue in the debate over direct file provisions as a
methed of transferring juveniles to adult court for prosecution. If public safety is
the primary concern of supporters of direct file and if practices by prosecutors
reflect this concern, we should expect the juveniles transferred to adult court to
differ from those retained in the juvenile justice system. More specifically, we
should expect these indicators to show that the adult court cases to be more
serious and dangerous than those not transferred. While our focus is on
comparing the direct fiie group with the two DHRS (level 6 and level 8) groups,

each graph shows the waiver and indicted group as well.

The first comparison is on the mean severity of instant offense. There are
two graphs representing these comparisons. The first uses the 6 point offense
seriousness scale and the second uses the 8 point offense seriousness scale,
Looking first at the 6 point scale, the average offense severity of all groups
tends to invoive felonies, especially property felonies. DHRS groups have

higher proporticns with average offense severity at the misdemeancr level and
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adult court groups have greater proporticns at the felony level. When the
comparison is between DHRS level 8 and direct fila, however, the differences
are very small. This general pattern of results remains the same when the 8
point offense seriousness scale is used. The major difference is that there are
no DHRS cases at the Felony person 3 level. This is for a very good reason.
Felony person 3 includes only murder and attempted murder and the;e cases
are generally capital cases that are bound over to grand jury. Otherwise the
differences in terms of average offense severity betwean the level 8 group and

the direct file group are not great.
- - 2tables and 2 graphs on mean severily of instant offense about here - -

Another way to think of offense sevarity is in terms of the most serious
offense charged. Maximum severity Is such a measure. The following two bar
graphs show that the DHRS leve! 8 group and the direct file group are not too
different in terms of the most sarious offense charged. In fact, as the first graph
shows, the proportions of each group that is charged with serious property of
person felonies is essentially the same. . The second graph which uses the 8
point offense severity scale provides mors detail on those felony cases. Again,
it Is clear from this graph that the proportions of each group referred for felony
property ofienses is the same. "Felony person -1" offenses are more common
among DHRS leve! 8 juveniles but "felony person -2'and -3" offenses are more

common in the direct file group. .

- - 2tables and 2 graphs on maximum seventy of instant offense about here - -
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+ -

+

+

Indict

Variables level 6 Level 8 Direct Waiver Total
File
Mean Severity of Instant Offenses ( Classification 1 )*
+ + +-- + + + :
Mis. Pub. 134 34 113 5 3 289
Order (1)  15.37 12.36 8.43 2.30 4.76
+om - 1 + + + +
Mis. Pro. 154 38 176 13 4 385
(2) 17.66 13.82 13.13 5.99 6.35
+ + + tmm e —— e e +
Mis. Person 108 33 - 114 14 8 274
(3) 12.39 12.00 §.51 6.45 7.94
+ + + + fom—mm—— +
Fel. Pub. 126 49 288 56 16 535
Order (4) 14.45 17.82 21.49 25.81 25.40
Fel. Pro. 254 70 397 78 12 811
(5) 29.13 25.45 29.63 35.94 19.05
Felony 96 51 252 51 23 473
Person(6) 11.01 18.55 18.81 23.50 36.51
------------------ B s et SR L L L D

* Felony person (6) includes murder, attempted murder,
sexual battery, other sex offenses, armed robbery,
other robbery, arson, aggravated assault and/or battery.

27



® 47

Comparison of Mean Severity of Offense
(Based on 6 point scale)
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3 +. $ e % _'L
Variables Level 6 Level 8 Direct Waiver Indict Total
File
+ + + + + +
Mean Serverity of Instant Offenses ( Classification 2 }*
Mis. Pub. 134 34 113 S 3 289
Order (1) 15.37 12.36 8.43 2.30 - 4.76
+ + + + + +
Mis. Pro. 154 kE:] 176 13 4 s 385
(2) 17.66 13.82 13.13 5.99 6.35
+ + + + + -+
Mis, Person 108 32 113 13 4 270
{3) 12.39 11.64 8.43 5.99 6.35
Fel. Pub. 124 47 264 51 15 501
Oxdex (4) 14.22 17.09 19.70 23.50 23.81
" + + . N .
Fel. Pro. 254 70 407 76 13 820
{5) 29.13 25.45 30,37 ,35.02 20,63
Fel. Person 76 44 165 36 5 327
(6} 8.72 16.00 12,31 16.59 9.52
+ + + + + +
Fel. Person 22 10 72 21 6 131
(n 2.52 3.64 5.37 9.68 9.52
Fel. Persocn Q 0 30 2 12 44
0.00 0.00 2.24 0.92 19.05

(8)

+

+

4

* Felony Person Offense is further classified into
{6): other robbery, arson, and aggravated assault/battery
{(7): sexual battery, other sex offense, and armed robbery

(8): Murder,

and attempted murder.
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Comparison of Mean Severity of Offensg
(Based on 8 point scale)
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Variables level 6 Level 8 Direct Waiver 1Indict Total
File
Maximum Severity of Instant Offenses ( Classification 1 )*
+ + + + + -+
Mis. Pub. 133 34 112 5 3 287
Order (1) 15.25 12.36 8,36 2.30 4.76
Mis. Pro. 149 37 166 11 3 : 366
(2) 17.09 13.45 12.39 5.07 4.76
+ + + + + +
Mis. Person 79 22 67 6 o] 174
(3) 9.06 8.00 5,00 2.76 0.00
Fel, Pub, 68 - 14 180 43 9 314
order (4) 7.80 5.09 13.43 19.82 14.29
Fel. Pro. 315 94 456 74 16 955
(5) 36.12 34.18 34.03 34.10 25.40
Fel. Person 128 74 359 78 32 671
(6) 14.68 26.91 26.79 35.94 50.79
* Felony person (6) includes murder, attempted murder,

sexual battery, other sex offenses, armed robbery,
other robbery, arson, aggravated assault and/or battery.
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Comparison of Max Severity of Offense
(Based on 6 point scale)
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+

Variables Level 6 Level 8 Direct Waiver Indict Total

File

+

n i
t + + -+ +

Maximum Severity of Instant Offenses ( Classification 2 )%

+ $ 4 3 3 <+
+ + t + t t

Mis. Pub, 133 34 112 5 3
Order (1) 15.25 12.36 8.36 2.30 4.76
Mis. Pro, 149 37 166 11 3 H
(2) 17.09 13.45 12.39 5.07 4.76
Mis. Person 79 22 67 6 [}
(3) 9.06 8.00 5.00 2.76 0.00
. , + + ; +
+ + + + + +
Fel. Pub. 68 14 180 43 -]
Order (4) 7.80 5.09 13.43 19.82 14,29
Fel. Pro. 315 94 as6 74 16
(5) 36.12 34.18 34.03 34.10 25.40
. : " \ " +
Fel. Person 94 . 82 176 33 6
(6) 10.78 18.91 13.13 15,21 9.52
Fel. Person 32 19 133 34 11
(7) 3.67 6.91 9.93 15.67 17.486
Fel. Person 2 3 50 11 15

(8) 0.23 1.09 3.73 5.07 23.81

4 n + "
t + + +

+

* Felony Person Offense is further classified into
(5) : other robbery, arson, and aggravated assault/battery
{7): sexual battery, other sex offense, and armed robbery
(8): Murder, and attempted murder.
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Comparison of Max Severity of Offense
(Based on 8 point scale)
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The next set of six graphs focus on comparing the five groups in terms of
the severity of prior offenses, As with the severity of instant effense, the
measures of severity of prior offenses involve both a mean and‘ maximum score
and they make use cf both the 6 point and an 8 point offense severity scales.
The first two graphs show the two DHRS groups (level 6 and 8) and the direct
file group are very similar in terms of prior offense histories. The paner';\ is the

same with both the & point and the B point offense seriousness scale.

The next two graphs show a comparison of the ﬁvé groups in terms of the
single most serious prior offense. By this measure(called the maximum severity
of priors), the DHRS groups and the direct file group are less similar. The
difference is that the DHRS (level 6 and level 8) group tends to have larger
proportions of juveniles with serious felony histories than does the direct file
group. This pattern is the same regardless of whether thé 6 or the 8 point
offense seriousness scale is used. As a‘ final check on the comparative
seriousness of prior offenses in the groups, a third measure is introduced. The
third set of graphs ‘entitled "Comparison of Mean of Maximum Priors" take the
most serious offense from each referral event as a measure of seriousness for
that event. These offenses are assigned a value on the 6 or 8 point offense
seriousness scale. Then these scores are summed and divided by the number
of svents to get an average of the most serious prior offenses committed by
juveniles in each group. Again, the DHRS groups and the direct file group have

very similar prior offense histories.

- - 6 tables and € graphs on severily of priors about here - -
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+

4

+

# Felony person (6) includes murder, attempted
sexual battery, other sex offenses, armed robbery,
other robbery, arson, aggravated assault and/or battery.

murder,

5b
Variables level 6 Lével 8 Direct Waiver Indict Total
File
Mean Severity of Prior Offenses ( Classification 1 )*
Mis. Pub. 7 2 22 3 0 34
Order (1) 0.68 0.60 1.85 1.37 0.00
Mis, Pro. 155 27 182 23 7 394
{2) 14.95 8.04 15.31 10.50 12,07
Mis. Person 440 152 449 81 23 1155
(3) 42.43 45.24 37.76 41.55 39.66
Fel, Pub. 344 122 397 79 17 959
Order (4) 33.17 36.31 33.39 36.07 29.31
Fel. Pro. 76 27 113 21 S 246
(5) 7.33 8.04 9.50 9.59 15,52
Fel. Person 15 6 26 2 2 51
1.79 2.19 0.91 3.45
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Comparison of Mean Severity of Priors
(Based on 6 point scale)
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* —— e ——— + R + +
Variables Level 6 Level B8 Direct Waiver Indict Total
File
Mean Severity of Prior Offenses ( Classification 2 )*
J + + + + +
Mis. Pub. 7 2 22 3 4] 34
Order (1) 0.68 0.60 1.85 1.37 0.00
+ 4 + + + + L
Mis. Pro. 153 27 179 22 7 © 388
{2) 14.75 8.04 15.05 10.05 X2.07
Mis. Person 435 144 439 90 21 1129
{3) 41.95 42.86 36.92 41.10 36.21
Fel. Pub. 349 125 399 77 19 969
Order {4) 33.65 37.20 33.56 35.16 32.76
Fel. Pro. 74 32 120 | 24 9 259
(5} 7.14 9.52 16.09 10.96 15.52
Fel. Person 17 5 20 3 1 46
{6) 1.64 1.49 1.568 1.37 1.72
A s i 4. e i 3. e
Fel. Person 2 1 9 0 1 13
{7) 0.19 0.30 0.76 0.00 1.72
Fel. Person 0 (4] 1 4] 0 1
(8) 0.00 0.00 0.08 0.00 0.00 :
+ + + + + ————

* Felony Person Offense is further classified into
{(6): other robbery, arson, and aggravated assault/battery
(7): sexual battery, other sex offense, and armed rokbery
(8): Murder, and attempted murder.
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*4

+

"
-+

Variables level 6 Level 8 Direct Waiver Indict Total
. File
Maximum Severity of Prior Offenses ( Classification 1)+
Mis, Pub. 5 0 21 .3 0 29
Order (1) 0.48 0.00 1.77 1.37 0.00
Mis. Pro. 48 4 80 6 1 ¢ 139
(2) 4.63 1.19 6.73 2.74 1.72
Mis. Person 37 5 49 3 2 96
(3) 3.587 1.49 4.12 1.37 3.45
Fel. Pub. 33 3 63 11 5 115
Order (4) 3.18 0.89 5.30 5.02 8.62
Fel. Pro. 502 114 479 92 20 1207
(5) 48.41 33.93 40,29 42.01 34.48
Fel. Person 412 210 497 104 30 1253
(6) 39.73 62.50 41,80 47.49 51.72
* Felony person (6) includes murder, attempted murder,

sexual battery, other sex offenses, armed robbery,
other robbery, arson, aggravated assault and/or battery.
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Comparison of Max Severity of Priors:
(Based on 6 point scale)
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" 4

Variables Level 6 Level 8 Direct Waiver  Indict Total
File
PY Maximum Severity of Prior Offenses ( Classification 2 )*
+ + + + + +
Mis. Pub. 5 0 21 3 o 29
Order (1) 0.48 0.00 1.77 1.37 0.00
+ + + +=- + -t
. Mis. Pro. 48 4 80 6 1 . 139
(2) 4.63 1.19 6.73 2.74 1.72
+ + -+ + + -+
Mis. Person 37 5 49 3 2 96
(] (3) 3.57 1.49 4.12 1.37 3.45
4 $ 1 - -+ .
b Fel. Pub. 33 3 63 11 5 115
Order (4) 3.18 0.89 5.30 5.02 8.62
+ 4 + RS + -+
Fel. Pro. 502 114 479 92 20 1207
(5) 48.41 33.93 40.29 42.01 34.48
Fel., Person 282 109 317 53 i5 776
® (6) 27.19 32.44 26.66 24.20 25.86
Fel, Person 125 93 158 44 11 428
(7) 12,05 27.68 13.04 20.09 18.97
+ + + + + +
Fel. Person 5 8 25 7 4 49
(8) 0.48 2.38 2.10 3.20 6.90
‘ * Felony person (6) includes murder, attempted murder,
sexual battery, other sex offenses, armed robbery,
other robbery, arson, aggravated assault and/or battery.

63-659 ~ 93 -~ 3
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Comparison of Max Severity of Priors.

(Based on 8 point scale)
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Variables

Level 6

Level 8 D

n

T o oo e o v e

irect

File

+

Waiver

Indict

-+
+

+
+

Total

+

+

+

"
+

n
+

"
+

"
+

+
t

5
by

Mis. Pub. 6 2 22 3 0
order (1) 0.58 0.60 1.85 1.37 0.00
. + " " + +
Mis. Pro. 112 16 144 17 6
{2) 10.80 4.76 12.11 7.76 10.34
Mis. Person 377 108 357 69 18
(3) 36.35 32.14 30.03 31.51 31,03
+ + + + + +
Fel. Pub. 369 152 445 89 14
order (4} 35.58 45.24 37.43 40.64 24.14
+ + Fomme e + +
Fel. Pro. 152 . 49 181 38 18
{5) 14.66 14.58 15.22 16.44 31.03
} + + + + +
Fel, Person 21 9 40 5 2
2.68 3.36 2.28 3.45

(&} 2.03

4
t

4.
t

* Felony person (6) includes murder, attempted murder,

"
+

+
+

sexual battery, other sex offenses, armed robbery,
other robbery, arson, aggravated assault and/or battery.

Mean of Maximum Severity of Prior Offenses ( Classification 1) *

33

¢ 295

929

1069

436

77
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Comparison of Mean of Maximum Priors

64

(Based on 6 point scale)
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3 4 3 4 3
- + +

Variables Level 6 ILevel 8 Direct Waiver Indict Tota)
File

- 3
+ + + + + t

+

Mean of Maximum Severity of Prior Offenses ( Classification 2) *

——————— + F——— o oe e + e ——————

Mis. Pub. [ 2 22 3 0 33

Order (1) 0.58 0.60 1.85 1.37 0.00

Mis. Pro. 110 16 144 16 6 292
{2) 10.861 4,76 12.11 7.3 10.34

Mis. Person 371 101 350 66 16 904
(3) 35.78 30.06 29.44 30.14 27.59

Fel. Pub. 372 153 439 87 16 1067

Order (4) 35.87 45,54 36.92 39.73 27.59

--------- B T -+ e ———

Fel. Pro. 154 54 1886 42 18 454
(5) 14.85 16.07 15.64 19.18 31,03

+ o m——— o m——— e + +

Fel. Person 20 8 29 3 1 61

(6) 1.93 2.38 2.44 1.37 1.72
+ + + —eme e ———— o —— +

Fel, Person 3 2 18 2 1 27
(7) 0.39 0.60 1.51 0.91 1.72

——— ¥ + e ————— et ———— e ————— -+

Fel. Person 4] [ 1 0 0 1
(8) 0.00 0.00 0.08 0.00 0.00

-— + o —— e + +

* Felony person (6) includes murder, attempted murder,
sexual battery, other sex offenses, armed robbery,
other robbery, arson, aggravated assault and/or battery.
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Comparison of Mean of Maximum Priors
(Based on 8 point scale)
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There is always some debate in juvenils justice circles about how to best
characterize a juvenile's prior record. The "mean” and "maximum" measures
and the two different categorizations of offense seriousness they use are
designed {o address the major concerns in this debate. Some juvenile justice
officials, howaver, like to think of a juvenile's record in terms the number of
times he or she has been referred to the system. The next graph entitled
"Comparison of Number of Prior Referrals” shows these data divided into four
categories for each group. Looking just at the DHRS level 8 and the direct file
group comparison, it is clear that the direct file group is not comprised of
juveniles with large numbers of prior referrals. By contrast, nearly three
quarters of the level 8 DHRS group had 7 or more prior referrals, By this
measure, the DHRS lave! 8 group would appear to be comprised of a more
serious and dangerous group than the direct file group. This comparison
considers numbers only, however, and the seriousness of charges involved in

the referrals is not indicated hera.

Another way to think of the groups in comparative terms is to consider
what prior rehabilitative approaches have been tried. Final dispositions of
cases in the Juvenile Justice System may be categorized into four broad groups
ranging {rom “other services" at the low end to "commitment to a secure
residential facifity” at the high end of a severity scale. One traditional justification
of transfemring juveniles into adult court has been that it is sometimes necessary
because all rehabilitative programs available in the juvenile justice system have
been tried and have failed. This consideration is typical in waiver hearings in
most states. When prosecutors in Florida choose to exercise the direct file
option available to them, they sometimes suggest that they do so because the

juveniles have not responded well to what the juvenile justice system has to
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" + + e e o o e

+

Variables level 6 Level 8 Direct Waiver Indict ~ Total
File
Number of Prior Referrals -
Below 2 160 29 461 52 16 718
Times (1) 14.86 8.48 33.09 21.85 24.62
3 -6 372 64 370 57 19 882
Times (2) 34.54 18.71 26.56 23.95 29.23
+ + + + L +
7 - 11 350 93 300 62 15 820
Times (3) 32.50  27.19  21.54 26,05  23.08
+ + + ~——+ + +
cver 12 195 156 262 67 15 695

Tines (4) 18.11 45.61 is.81 28.15 23.08

+

o+
+
+
1]
+
[]
1
]
]
t
t
]
I
+
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Comparison of Number of Prior Referrals
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offer. If this view is typical as a guideline that is applied by prosecutors, we
should find that the direct file group has a disposition history indicating that
either all levels of treatment available or that at least the most restrictive
{reatment (8.9., commitment to a residential facility) has been tried.

-~ 31ablas and 3 graphs on prior dispositions about here - -

The next three graphs provide data on the prior disposition histories of
the five groups. The first graph shows the percentage of each group having a
mean prior disposition history at one of four broad disposition levels (i.e., other
services, Informal sanctions, nonresidential placement, residential placement).
When prior dispositions of individuals are averaged, it is clear that more than 50
percent of each group had previously been exposed to nonresidential treatment
and sanction programs. Some would argue that a juvenile should only get one
chance at each treatment level or that once the most restrictive treatment {in this
case, commilment to a residential facility) has been tried, juvenile offenders
should be transferred to adult court.

The next graph entitled "Comparison of Maximum Level of Prior
Dispositions® shows that most of all five groups had at least one prior
disposition that invoived a residential placement. As the fourth column of bars
shows, however, a larger percentage of the DHRS level 8 group had this prior
treatment than did any other group. The direct file group and the DHRS level 6
group had the lowest proportions having had previous experiences with
residential treciment programs.. In the final graph, which shows the proportions
of each group with a mean of maximum prior dispositions at each of the four

levels of disposition, indicates the groups are not significantly different. This is
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--------- + ——- + o L Tt P T
variables level 6 Level 8 Direct Waiver Indict Total
- File
Mean Level of Prior Dispositions
+ + + + + -+
Oother 34 10 40 6 3 93
Service (1) 3.30 3.00 3.40 2.80 5.20
Informal 167 107 419 80 14 © 987
Sanction(2) 35.70 32.10 35.40 37.20 24.10
Nonresident 563 192 633 118 34 1540
Place {3) 54.89 57.70 53.50 54,90 58,60
Residential 63 24 91 11 7 196
Place (4) 6.10 7.20 7.70 5.10 12.10
+ + + + e
Maximum Level of Prior Dispositions
Other 14 4 33 4 2 57
Service (1) 1.36 1.20 2.78 1.86 3.45
—— + + e ——— o ——— e -
Informal 52 g 128 1% 4 208
Sanction(Z) 5.06 2.70 10.82 6.98 6.90
+ + + - + +
Nonresident 411 51 321 41 13 837
Place (3) 40.02 15.32 27.13 19.07 22.41
Residential 550 269 701 155 39 1714
Place (4) 53.55 80.78 59.26 72.09 67.24
+ + e + + -+
Mean of Maximum Prior Dispositions
- + + Fmmm tmcnm———— o mm——— +
Other 29 8 38 [ 3 84
Service (1) 2.82 2.40 3.21 2.79 5.17
Informal 311 80 364 53 12 821
Sanction(2) 30.28 24.02 30.77 25.12 20.69
Nonresident 603 213 673 135 34 1558
Place {3) 58.71 63.96 56.89 62.79 58.62
Residential 84 32 198 20 .9 253
‘' Place 9.61 9.13 9.30 15.52

(4) 8.18

+

4
+
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espacially true of the level 8 DHRS group and the direct file group. Bacausa it
is safest to assume that if juveniles were not diract filed, it would be desirable for
them to be placed in a deep end (level 8) program, the focus on comparisons

between these two particular groups is appropriate.

In the real world of juvenile justice practice, however, cases are seldom
considered in terms of oply one variabls. Few officials would decide upon a
case, for example, strictly on a basis of offense severity or prior history of
offending or prior rehabilitative efforts. Generally juvenile justice officials take
several variables into account simultaneously and make their decisions by
considering them as part of a package. In this light then, the descriptions above
for the various groups should be seen as simpl.y that, descriplive statistics. In
the following analysis, the five groups are compared in terms of {our imponant
legal variables combined.

Group Comparisons by Combl!nations of important Legal Varlébles

For this pait of the analysis, the groups are compared in terms of a
“summary score.” The summary score is derived by adding the scores of four
variables (severity of insian_t offense, severity of prior oftenses, level of prior
dispositions, and the number of prior delinquency referrals) for each individual.
Each juvenile might attain a summary score ranging from 4 to as high as 20 to
24 depending on whether 6 or 8 point scale is used to measure the sericusness
of offenses. The summary mean score is the mean of individual summary
scores in each group. Because we have used four different measures of three

of these variables, four summary scores are provided for each group. They are
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called Summary 1, 2, 3, or 4 and the method of computation is illustrated on the

two pages entitled "Comparison of Groups by Summary Scores.”
-- 2 summary score tables and 4 graphs about here - -

Each group may be compared with each other group in terms of the
same summary score. That is, if the juveniles comprising each group are
thought of in terms of their average level of seriousness or dangerousnaess, the
mean scores from each summary measure may be used as the basis for
comparison acro'ss group. Focusing again on just the DHRS level 8 and the
direct file group, it is ciear that the two groups are not comprised of significantly

different sorts of juveniles. While the differences are not substantial in any

fundamental sense, the differences that are evidenced show the DHRS level 8

group includes slightly more serious offenders.

Any given juvenile might attain a severity score as high as 17 to 21
depending on which' summary score is used. The four graphs entitied
"Summary Scores by Groups” show clearly that all of the groups are similar in
composition, although the indictment group, the waiver group, and the DHRS
level 8 group show slightly higher average seriousness‘ levels. That is to say.
indications from this analysis are that the seriousness levels of juveniles
committed to deep end juvenile DHRS programs are not greatly different from
those of the direct file group. Even the waiver and indiciment groups, when
evaluated in terms of average scores of four variables, are not greatly different
from thosa cases left in the juvenile justice system and commitied to deep end

DHRS programs.
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Comparison of Groups by Summary Scores

Groups/ Variables Mean S.D. Min. Max.
HRS Level 6 Placenment
Summary 1 12.06 2,25 7 17
Sumnary 2 12.11 2.29 7 18
Summary 3 13.30 2.44 7 19
Summary 4 13.36 2.48 7 20
HRS Level 8 Placement
Sunmary 1 13.16 2.00 7 17
Sunmmary 2 13.26 2.07 7 17
Summary 3° 14.80 2,20 7 18
Summary 4 14.94 2.29 7 21
HRS Group ( Level 6+Level 8 )
Summary 1 12.33 2,25 7 17
Summary 2 12.39 2,29 7 18
Summary 3 13.67 2.47 7 19
Summary 4 13.75 2.53 7 21

** Summary 1

Summary 2

Summary 3

Summary 4

Mean Severity of Instant Offenses (1) + ~ -

- Mean Severity of Prior Offenses (1) +

H

:

Mean Level of Prior Dispositions +
Number of Prier Referrals

Mean Severity of Instant Offenses (2) +
Mean Severity of Prior Offenses (2) +
Mean Level of Prior Dispositions +
Number of Prior Referral

Maximum Severity of Instant Offenses (1) +
Maximum Severity of Prior Offenses (1) +
Maximum Level of Prior Dispositions +
Number of Prior Referrals

Maximum Severity of Instant Offenses (2) +
Maximum Severity of Prior Offenses (2) +
Maximum Level of Prior Dispositions +
Number of ‘Prior Referral

38
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Groups/ Variables Mean S§.D. Min. Max.
Direct File Group
Summary 1 12.58 2.33 5 19
Sunmary 2 12.74 2.46 s 20
Summary 3 13.86 2.63 5 19
Summary 4 14.07 2.79 S 21
Waiver Group .
Summary 1 13.33 1.91 8 18
Summary 2 13.55 2.00 8 18
Summary 3 14.90 2.12 8 19
Sunmmary 4 15.19 2.27 8 20
Indict Group
Summary 1 13.46 1.81 9 19
Summary 2 14.02 2.05 10 i
Summary 3 14.96 2.17 10 19
Summary 4 15.%9 2.39 10 21
Adult Court Group ( Direct File + Waiver + Indict )
Summary 1 12.72 2.28 s 19
Summary 2 12,91 2.41 S 21
Summary 3 14.05 2.58 S 19
Summary 4 14.29 2.75 5 21

*% Summary 1

Sumiary 2

Summary 3

Summary 4

Mean Severity of Instant Offenses (1) +
Mean Severity of Prior Offenses (1) +
Mean Level of Prior Dispositions +

Number of Prior Referrals

Mean Severity of Instant Offenses (2
Mean Severity of Prior Offenses (2)

Mean Level of Prior Dispositions +

Numbexr of Prior Referral

)
+

+

Maximum Severity of Instant Offenses (1) +
Maximum Severity of Prior Offenses (1) +
Maximum Level of Prior Dispositions +

Number of Prior Referrals

Maximum Severity of Instant Offenses (2) +
Haximum Severity of Prior Offenses (2) +
Mawirum Level of Prior Dispositions +

Number of Prior Referral
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Summary Scores by Groups
(Based on 6 point mean scale)
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Summary Scores by Groups
{Based on 8 point mean scale)
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(Based on 8 point maximum scale)

Summary Scores by Groups
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Dividing Serlous Offanders by Levels of Risk

Another way to think about various juvenile and adult court options for
serious juvenile offenders in Florida Is to consider how those juveniles that
might be judged high or low risk are treated. During the eight month study
period, 3,150 juveniles were either committed to deep end DHRS programs or
were transferred to adult court by means of direct file, waiver, or indictment. It is
reasonable to assume that this group includes the most serious juvenile
offenders in Florida during the study period. Yet, the data presented above
shows that there is considerable variability in this group. Some juveniles
appear to be very serious high risk cases while others are probably safely
thought of as relatively low risk cases. The following analysis is designed to
examine how the low and high risk cases from this group of generally serious

offenders are divided into the DHRS and adult court groups.

Risk level is determined by considering the whole group of 3,150 serious
juvenile offenders, it Is assessed by recoding each legal variable into three
categories based on its mean and standard deviation, and after the four
variables are summated, the summated score is divided into three levels, The
low risk group is comnprised of any juvenile whose summated score is more than
one standard deviation lower than the mean of the summated score. High risk
groups are those whose summated scores are mere than one standard
deviation above the mean. The "medium® group is comprised of the juveniles
who fall between the high and low risk cases. The first four tables combine the
two DHRS groups into one group and the three adult court groups into one

group for broad comparison.
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- - 4 1ables and 4 graphs on high risk group distribution about herg - -

The total number of cases included in these tables is 2,471. Cases that
were missing information on one or more of the four variables used to
categorize risk level were deleted from the analysis. The first two tables
{!abelled Classification 1 and Classification 2) show that nearly two thir;:!s of the
high risk cases are among those transferred to aduit ccurt. At the same time,
howaever, more than half of the lowest and medium risk cases were transferred
10 adull court. These two tables use the mean measures described akove, The
pattern of results changes somewhat in the next two tables which use maximum
in place of mean indicators of severity. Here, the proportion of the low risk
group going to adult court is equal to the proportion of the high risk group that is
transferred to adult court. This means, in effect, that selection of cases for adult
counrt transfer doss not discriminate very well betwsen the n)ost serious cases

and the least serious cases as defined by these four variables. = = =

The issue of how these high and low risk cases are distributed across the
two DHRS groups and the three adult court transfer groups is addressed in the
next four tables and graphs. The focus again is on the DHRS level 8 group and
the direct file group. Using the mean and maximum measures of severity and
looking at all four tables, some patterns appear. First, no matter what measures
of severity is used, the largest proportion of the high risk group is direct filed into
adult count. Second, and counterintuitive given the traditional views about how
the direct file provisions ‘are used, the largest portion of the low risk group is
also direct filed into adult court. Third, the largest portion of the medium risk
group is also direct filed into adult court. Fourth, by stark contrast to these

patterns of results, a very small proportion of the low risk group and a
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High Risk Group by HRS Placement and Transfer to Adult, Based on
Mean Severity of Instant Offenses, Mean Severity of Prior Offenses, Mean
Level of Prior Dispositions, and Prior Referrals. ( Classification 1 )

HRS Transfer
Place Adult Court

Low Risk 94 106 200
47.0 53.0

Medium 937 1158 2095 -
44.7 55.3

High Risk 62 114 176
35.2 64.8

TOTAL 1093 1378 2471

-Chi-square : 6.6 (D.F.= 2}

P

P=value 0.037

High Risk Group by HRS Placement and Transfer to Adult, Based on
Mean Severity of Instant Offenses, Mean Severity of Prior Offenses, Mean
Level of Prior Dispositions, and Prior Referrals ( Classification 2 )

HRS Transfer
Place Adult court
+ + +
Low Risk 92 106 198
46.5 53.5 .
Medium 931 1149 2080
44.8 55.2
+ + -+
High Risk 70 iz3 193
36.3 63.7
TOTAL 1093 1378 2471
Chi-square ¢ 5.6 (D.F.= 2)

. o

P-value 0.061

A6
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High Risk Group by HRS Placement and Transfer to Adult, Based on

Maximum Severity of Instant Offenses, Maximum Severity of Prior Offenses,
Maximum Level of Prior Dispositions, and Prior Referrals

{ Classification 1 )

HRS Transfer
Place Adult Court
Low Risk 79 145 224

35.3 64.7

Medium 785 829 1614
48.6 51.4

:
+

High Risk 229 404 633
36.2 63.8

" N
-+ +

TOTAL 1093 1378 2471

+

Chi-square : 36.64 (D.r.— 2)
P-value : 0.000

High Risk Group by HRS Placement and Transfer to Adult, Based on

Maximum Severity of Instant Offenses, Maximum Severity of Prior Offenses,
Maximum Level of Prior Dispositions, and Prior Referrals

( Classification 2 )

HRS Transfer
Place Adult Court
+ + +
Low Risk 79 153 232
34.1 65.9
Hedium 769 836 1605
47.9 52.1
High Risk 245 389 634
38.6 61.4
TOTAL 1023 1378 2471
Chi-square : 26.59 (D.F.= 2)
P-value ¢ 0.000

67
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Risk Groups(Based on 6-point mean) by
HRS Placement and Adult-Court Transfer
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Risk Groups(Based on 8-point mean) by
HRS Placement and Adult-Court Transfer
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Risk Groups(Based on 6-point max) by
HRS Placement and Adult-Court Transfer
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Risk Groups(Based on 8-point max) by
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comparatively small proportion of the medium risk group end up in level 8
programs. Fifth and finally, it Is significant to note that despite the fact that the
adult court options such as direct file and walver could have been exercised in
most of the cases identified in this data set, a sizable proportion of the highest
risk cases remained In the juvenile justice system, '

- - 4 tables and 4 graphs on high risk group distabution about here - -

It the success of Florida's transfer provisions are judged in terms of
whether the most serious of the most serious cases {l.g., the worst of the deep
end cases) are Identified and sent to the adult count, these figures would not
indicate great success. Instead, what they show is that more than a third of the
high risk cases are left in the juvenile Justice system. Further, those high risk
juveniles left in the juvenile justice system are as likely to have been placed in
level 6 programs as level 8 programs. More interesting still, is the fact that a
substantially larger proportion of low risk juveniles were direct filed than were
placed in the lavel 6 DHRS programs. If these various measures of rglative risk
are in an)} fundamental sense Indicative of actual risk to the public, these tables
and graphs raise a very important question. That is, do the direct file provisions
in Florida law and the policies and practices of prosecutors with respect to this
law provide any greater protection fo the public than would have been the case

otherwise?

Compelling as the questiof is, it cannot be answered within the confines
of this study or with data that are currently available. This is a quastion that
should be asked and it Is one that should be answered despite the fact that it is
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High Risk Group by Levels of HRS Placement and Methods of Transfer
to Adult, Based on Mean Severity of Instant Offenses, Mean Severity of Prior
0ffenses, Mean Level of Prior Dispositions, and Prior Referrals

( Classification 1)

Level 6 Level 8 Direct Waiver  Indict

Place Place File

Low Risk 86 8 98 6 . 2 206
43.0 4.0 49.0 3.0 1.0

Medium 707 230 950 162 46 2095
33.7 ° 11.0 45.3 7.9 2.2

High Risk 32 30 79 27 8 176
8.2 17.0 44.9 15.3 4.5

TOTAL 825 268 1127 195 s6 2471
Chi-square 57,28 (D.F.= 8}

P-value t+ 0.000

High Risk Group by Levels of HRS Placement and Methods of Transfer
to Adult, Based on Mean Severity of Instant Offenses, Mean Severity of Prior
Offenses, Mean Level of Prior Dispositions, and Prior Referrals

{ Classification 2 }

Level 6 Level 8 Direct Waiver 1Indict

Place Place File

Low Risk 84 8 98 6 . 2 198
42.4 4.0 49.5 3.0 1.0

Hedium 704 227 942 160 45 2080
33.8 io.9 45.4 7.7 2.3

High Risk 37 33 85 29 [} 193
19.2 17.1 44.0 18.0 4.7

TOTAL 825 268 127 198 56 2471

Chi-square : §7.71 {(D.F.= 8)
P-value : 0.000
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High Risk Group by Levels of HRS Placement and Methods of Transfer

to Adult, Based on Maximum Severity of Instant Offenses, Maximum Severity

Prior Offenses, Maximum Level of Prior Dispositions, and Prior Referrals
( classification 1 )

Level. 6 Level 8 pirect Waiver Indict

. ’ Place Place File

Low Risk 7L 8 134 9 2 224
31.7 3.6 59.8 4.0 - 0.9

Medium 622 163 686 111 32 16214
38.5 10.1 42,5 6.9 2.0

High Risk 132 97 307 75 22 633
20.9 15.3 48.5 11.8 3.5

TOTAL 825 268 1127 195 56 24712

- Chi~square : 106.20 (D.F.= 8)
P-value : 0.000

¢ High Risk Group by Levels of HRS Placement and Methods of Transfer

to Adult, Based on Maximum Severity of Instant Offenses, Maximum Severity

Prior Offenses, Maximum Level of Prior Dispositions, and Prior Referrals
( Classification 2 )

Level 6 Level 8 = Direct  Waiver Indict

Place Place File
Low Risk 72 7 140 1 2 232
31.0 3.0 60.3 4.7 0.9
Medium 622 147 693 111 32 1605
38.8 8.2 43.2 5.9 2.0
High Risk 131 114 294 73 22 634
3 20.7 18.0 46.4 11.5 3.5
TOTAL 825 268 1127 195 56 2471
: Chi-square : 127.26 (D.F.= 8)

P-value 0.000
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HRS Placement and Adult-Court Transfer
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Risk Groups(Based on 8-point mean) by
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Risk Groups(Based on 6-point max) by
HRS Placement and Adult-Court Transfer
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far more complex than it first appears. The final seciion of this report turnsto a

more detailed discussion of this issue.
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Part 3. Direct Flle and Publio Protection,

The present study confirms ths appropriateness of asking whether the
direct fila low provides greater protection to the public than woukd be the case i
such a law ware not on the books, | was not the purpose of thie study to
address or atlempt 1o answer that question. Rather this study was Intended to
detarmine whether there was a noed to ask the question at all. That Is to say,
tha general qusstion that gulded the present research was designed to
determine whether the juveniles sslocted for transfer to adult court ars
damonstrably more serious offenders than thoss whose cases are disposed in
deep end lvenlle jusiica programa. Hed the answer bean that transfer cases In
general and direct file cases In particular Inolude Juvenlles who are clearly more
sorlous oflenders, there would hava baen no need {or, at least the need would
have been loss compsalling) to ask whether tirect file provides added protection
to the public; That Is not the answer that the above findings support, however,
and that is the reason the question of public eafety le an imporiant one,

The findings from this study show ihat the offense and offensa history
characteristics of juveniles direct filsd into adult count, whether taken one
veriable al & time or considered in comblination, do not indicate that the more
serious and more dangerous juveniles ars salpcted for adult court . Rather, the
general conciugion that can be drawn from the present study Is that the
juvenlles disposed In the Juvenile justice system and placed In deep end DHRS
programs &re very similar {o Jjuventies direct flled into adult cout. There Is no
support In the data analyzed hare. for concluding that the selaction of cases for
diract file has effectively sorted out elther 8 more dangerous or a more
Intractable type of offender. Indsed, dependirig upon how.one views the
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imponancs of variables such as severity of offensa, severity of prior record of
offending, eaverity of pact dispositions, and the number of prior de!lnqueng:y
reforrals, it could as easily be argued that deep end Juverille juslice cases ars,
on average, morg serious offenders than are thosa In the direct fila group.

This got of findings {s elmilar to findings from a smaller sample and an
earlier tima perdad In Florida (Blshop, Frazier and Henretta, 1988). Some will
stil] find this stugdy one or more sleps short of lully convinelng, They will argus
that the prosent data have ahortcom!riga or that the Fiorida public le &till better
protecied because of the direct file law even If the juveniles transferced by that
means are not more serlous offgndars, To the first point, thera ig no challange.
The data that are currently avallable to fully and effectively study this lssue are
Incomplete and ditilcult If not imposslble to combing, ‘A much larger project with
much better data that treck individuais and cases {hrough every stage of justice
processing and that permit effective lollow-up ara necessary to address this
guasilon In the detall i deserves. To the second polnt suggesting there I8
greater public protection because the dispositions meted out to direct file cases
are more sHectiva, there can ba no defensible answer to that concam without
further research. The remainder of this section focuses upon the questions that
noed to bo asked and the kinds of data that need to be collected to address the
{ssug of public sefaty.

Since the Issua hare Is whether direct file affords grester protection to the
public than would be the case if that means of transfer ware unavalilable, the
question must be made cloar. Thia may be done both by breaking it inlo'a
riumber of more spacific quastions and by dafining ferms mors carefully. First,
than, there must be soms decision as 1o what aspoct of diract file should be
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evalualed. Should the focus be on the law, on policies gonerated by
prosecutors on how the law should be applled, or on actual practices of
prosecutors In applying the law? That Is, docs the vory existenca of the direct
file provigion help to protect the public by providing a symbolic threat o those
juveniles who might otherwlge commit crimes? Stated more simply, dows the
exigtonce of the direct file law help pravent or deter crime among those age
groups subject fo direct file bectuse they reslize they may be prosecutad in
acdull court? H itis not this symbolic effect of the law that is the focus of intereat,
Is thore an Interest in whather the policies of varlous prosseutors' ofiices have
ditferant offecis in torms of eelacting different numbere and types of cases for
transfer 1o adult couri? If 8o, would the interest then shlit to whether the crime
rate among juveniles (s reduced as a result? Or, an_ca actual pracilce doos not
always foliow policy exactly, do zoms practices used by prosscutors have more
beneficial effocts on pubkic protection than others?

Finally, what exactly is meant by public pretection and how should it be
measured? I8 public protection indlicated by ciime rate, variations in the rate of
serlous crime, or are there other measures altogether involved? How shoukd
the effects of various adult justice system dispositions be compared to varlous
juvenlie justice system treatments? !s public protection achieved If & juvenile Is
incapachiaied by incarcaration In prison i the term of incarcaration [s no longer
than would have been the case had the Juvenile remalned in the juventle justice
system?  What are the comparative recidivism ratgs and reconds of deep ond
juvenile offenders and adult count translera? 1s the public more protected by
direct fis  the vitimate sontence Is probation? Stated differently, is adult
probation more effective ag o deterrent of future crime than comperable juvenile
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justice treaiments?  While there are many opinions about these Issues, there
are no emplrically grounded answers.

The above breakdown of questions Is far from an exhaustive list of the
ways the issue or direct file and public safety may be conceplualized. The
purpose of the discussion here is to indicate that any research that is designed
to address the guestion of the comparative effects of diract file and the possible
adult court sanctions with those dispositions and treatments available in the
Juvenile justice system must initiafly refine both the question and the presumed
measures of variables.  This is routine research work, so it is not in itself
problematic. What Is finally decided, however, sets the cast on the next
important consideration. What data are necessary to answer the questions
decided upon? As Indicated and argued in Part 1 of this report, the state-wide
data sources now available cannot In their present form be used to address this

qusstion.

I it is assumed, howevaer, that at least éeveral of the questions above are
important in any research projeci that would bring closure to the debate about
the value of the direct file provisions of Florida law, several data considerations
are necessary. At a minimum, some {ransaction based data covering a sample
of 16 and 17 year olds in both the juvenile and the adult criminal justice system
would be required. That is, one would have to be able 1o track a sample of
cases through each stage of the justice procass from the point of entry to final
disposition, Individua! as well as case level data would be necessary and some
method of identifying both across agencies (e.g., law enforcement, DHRS,
prosecution, juvenile court, adult court, county jail, DOC, and other agencies
charged with carrying out aduit sanciions).
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As impontant as the above data would be a data set that enabled
researchers 1o identify direct file cases In all adult court disposition categories
(e.9. house amest, probation, jall sentence, prison incarceration and the level of
custody while incarcerated). A sampls of individuals would have to be drawn
from aach aduk court disposition group. The sample we:ild have to be of
sufficient size to provide a reasonable basis for estimating o,utcome' effects.
The major outcome eifect to be focused upon would bs recidivism. But this
Issue would reed to be further speciiied In terms of the rate of recidivism by
group, the time between the end of treatment and first subsequent offense, and
the sariousness ot subsequent olfenses compared to Sther groups as well as
compared 1o previous offense histories. These same data would be required for
juvsnites adjudicated as delinquent and committad to desp end juvenile justice
system programs. In both the casa of the adult system disposition groups as
woll as the juvenile justice program groups, some new data would have 1o be
collected if the cases are 10 be matched in terms of exact lavel of otfense
seriousness, This is because the offense codes used by DHRS are inexact and
they constitule only & small proportion of those used in the adult system.

What we know from this study is that, piven current available data, diréct
fils cannot not easily be justified on the grounds that it selscts the most serious
offenders for adult court. Whether the existence of the law, the various policies
designed to regulale its application, or the aclual application of these statutory
provisions produce greater levels of public protection is net known and cannot
be determined with the data sources identified here. The question also tannot

be satisfactorily answered by expert opinion.
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Appendix A

Judiciat Circuits by
County
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Judicial Circuits
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-

Judircial Circuit

Cournities

First circuit
Second Circuit
Third Circuit

Fourth Circuit
Fifth Circuit
Sixth Circuit
Seventh Circuit

Eighth Circuit

Winth circuit
Tenth Circuit
Eleventh Circuit
Twelfth Circuit
Thirteenth Circuit

Fourteenth Circuit

Fifteenth €ircuit
Sixteenth Circuit
Seventeenth Circuit
Eighteenth Circuit

Nineteenth Circuit

Twentieth Circuit

Escambia, Okaloosa, Santa Rosa,
Walton .

Franklin, Gadsden, Jetfferson, Leon,
Liberty, Wakulla

Columbia, Dixie, Hamilton, Lafaﬁetta,
Madison, Suwannee, Tayloy

puval, Clay, Nassau

Citrus, Hernando,‘Lake, Marion, Sunmter
Pasco, Pinellas

Flagler, Putnam, St.Johns, Volusia

Alachua, Baker, Bradford, Gilchrist,
Levy, Union

Orange, Osceola

Hardee, Hlghlands, Polk .
Dade

DeSoto, Manatee, Sarasota
Hillsborough

Bay, Calhoun, Gulf, Holmes, Jackson,
Washington .

Palm Beach
Monroe

Broward

Brevard, Seminole

Indian River, Martin, Okeechobee,
St.Lucie

Charlotte, Collier, Glades, Hendry, Lee
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JUDICIAL CIRCUITS
Countlss/County Ssats
FIRST QIRCUIT NIFTN CIRSUIT
Clwnsy
Pensacols Saverness
Okalome Temsndo
Creitview Koatavillc
Kaats Ross Like
Mikoa Tevors
Wakom Mukw
DefuntakSprings  Ocals
| 1] M
:_ECOP!D creunry Beshael!
Apalachicols SIXTR CIRCUTT
Gedaden Puxe
Quincy Dei City
.7
Momkadlo Cearwther
ﬁ:l:’nl CIRcUIT
Tatlshasice [l
umh "’d Putmaia
WakuXs
Crewfordrilie Blam
THIRD CTRCUIT st
Cohemtia Tebele
Late City Deliod
Deste HCHTR CRcuIT
Crews Tty ‘h‘i"o. .
Romton e
Tasper Boker
Lalagotie Macdoany
Mryo Besdived
Madleon Stale
Badizon Glcirte
Sywazneg Tt
Live Ouk Lrey
Tagior Froeso
FOURTH CIRCUIT Late Butler
Tacksomithe g Hmcur

Cley Ocedoa
Greea Cove Springs .

Naxan
Fernanding Besch

N e .
\} AY = S
A2 u‘?f'v-j fy A€
i ‘t %, Yf ! 3." g
i ity > i N l
N \ b3,
oo My N
PN
TENTH CRCUIT EIGHTEENTH CIRCUIT H i
Rarder Bervard 3 even..
Wauchuls Tirasville s
ez N
bring Sanford
Pl NINEYZENTH CIRCUIT
Bartow fodlan River (i
ELEVENTH CIRCUtT Vero Beach
Dade Mastia ,
Miami Stuart W e
TWELFTH CIRCUIT gy pcenobes
DeSeto .L
Arcadia Cheechabes
Manater 81, Lucle ok
Bradenton Foat Picroe \
Sariicea TWENTIETH CIRCUIT
E‘mnm CIRCUIT  puzts Oords
Temps ¥ Coltter
::wnnmm aaciir  Nagle
¥ Gud
Fanaia City Moore Haven
Cathoun
Blounttown Headey
Cuf - LaBetle
Port St. jor Lee
Helmes Py Myess
Bonifay
Jackson
Masianna
Waablngton
Chipley
FIFTEENTH C1RCUIT
alms Beach
West Palm Beach
SIXTEENTH CIRCLAT
Mooroe
Key West
SEVENTEENTH CIRCUIT
Browstd
Ft, Laoderdake

I
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Appendix B

HRS Districts by
County
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HRS Districts
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HRS District Counties

District 1 Escambia, Okaloosa, Santa Rosa,
Walton

District 2 Holmes, Jackson, Washington, Bay,
Calhoun, Gulf, Franklin, Liberty,
Wakulla, Leon, Madison, Taylor,
Gadsden, Jefferson

District 3 Hamilton, Lafayette, Suwannee, Dixie
Gilchrist, Columbia, Union, Bradford,
Alachua, Levy, Citrus, Hernando, Sunmter,
Lake, Marion

District 4 Nassau, Baker, Puval, Clay, St.Jones,
Flagler, Volusia

District 5 Pasco, Pinellas

District 6 Hillsborough, Polk, Manatee, Hardee,

- Highlands

District 7 Seminole, Brevard, Orange, Osceola

District 8 Sarasota, De Soto, Charlotte, Glades,
Lee, Hendry, Collier

District 9 Indian . River, Okeechobee, St.lLucie,
Martin, Palm Beach

District 10 Broward

District 11 Dade, Monroe
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Attachment 10

T o
HRS DISTRICT BOUNDARIES _ ,[ossa g

SELECTED JUVENILE JUSTICE FACILITY
SITES
TRAINING SCHOOL

HALFWAY HOUSES (i.e.,
START, STOP, AND
HALFWAY HOUSES)
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Appendix C

Distribution of Referral Offsnsss
by
Levels of HRS Placement and Methods
of Adult Court Transfer
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Distribution of Instant Offenses by Levels of HRS Placement and
Methods of Adult Court Transfer

& 4 } + +

offense lLevel lLevel HRS Direct Waiver Indict Transfer
3 8 Total File Total
+ + + + + + +
Murder/ 17 7 10 34
Manslaughter 0.66 1.35 6.67
Attempted 2 7 9 40 5 5 50
Murder 0.06 0.32 1,55 0.97 3.32
Sexual 10 5 15 17 20 2 39
Battery 0.28 0.23 0.66 3.86 1.33
Other Felony 28 2 30 6 [ o [
Sex Offenses Y.78 0.09 0.23 0.00 0.00
Armed Robbery 33 47 80 145 46 17 208
0.92 2.12 . 5.62 8.88 11.33
Other Robbery 42 56 98 68 15 0 83
1.17 2.82 2.64 2,90 0.00
Arson 4 0 4 9 3 b 13
0.i1 0.00 0.35 0.58 0.67
Burglary 532 287 819 418 93 18 528
14.80 12.92 16,20 17.95 12.00
Auto Theft 345 182 527 209 25 12 246
9.60 8,19 8.10 4.83 8.00
Grand larceny 210 78 288 210 35 12 257
5.84 3.51 8.14 6.76 8,00
Receiving 26 46 72 29 11 3 43
Stolen Pro. 0.72 2.07 .12 2.12 2.00
Concealed 286 8 34 60 13 1 74
Firearm 0.72 0.36 2.33 2.51 0.67
Aggravated 176 200 376 171 34 9 214
Assault/Bat. 4.90 9.00 6.63 6.56 6.00
Forgery and 9 1 1 11
Uttering 0.35 0.1% 0.67
Felony Vio, 142 69 211 205 69 11 285

of Drug Laws 3.95 3.11

+ t + +

7.95 13.32 7.33
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4 " 3 4

Offense Level Level HRS Direct Waiver Indict Transfer
€ 8 Total File Total
Felony Marij. 9 0 9 38 2 1 41
Offense 0.25 0.00 1.47 0.39 0.67
Escape 437 276 713 30 21 1 52
12,16 12.432 1.16 4.0% 0.67
Rasisting Arr. 18 5 21 25 3 3 31
W Violence 0.50 0.23 0.97 0.58 2.00
shooting a 7 6 13 29 14 2 45
Missile 0.1 0.27 1.12 2.70 1.33
Other Felony 111 119 230 185 33 22 240
3.09 5.36 7.17 6.37 14.67
Assault/ '20') 123 330 86 11 - i+ 97
Battery 5.76 5.54 3.33 2.12 0.00
Prostitution 2 10 12 1 (1] 0 1
0.06 0,45 0.04 0.00 0.00
Other Sex 3 [¢] 3
Offense 0.08 0.00
Petit 172 71 243 80 9 3 92
Larceny 4.78 3.20 3.10 1.74 2.0C
Retail Theft 101 56 157 34 2 [+] 36
2.8 2.52 1.32 0©.3% 0.00
Receiving 2 ] 0 2
Stolen Pro. 0.08 0.00 0,00
Concealed 5 1 6 11 0 0o 11
Weapon 0.24 0.05 0.43 0.00 0.00
Disorderly 50 26 76 18 2 ] 20
Conduct 1.39 1.17 0.70 0.39 0.00
Criminal 138 84 222 84 8 3 95
Mischief 3.84 3.78 3.26 1.54 2.00
Trespassing 80 48 128 43 1 1 - 45
2.23 2.16 1.67 ©0.19 0.67
Loitering and 49 29 78 26 2 ] 28

Prowling 1.36 1.31 1.01 0.39 0.00

N + 4 +
t +
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n i i 5 :

offense Level Level HRS Direct Waiver Indict Transfer
6 8 Total File . Total
Misdemeanor 1 5 I3 11 ' 4 19
vio. of Drug 0.03 0.23 0.43 0.77 2.67
Kisdemeanor 25 11 35 28 4 0 32
Mariiuana . 0470. 0.50 1.09 0.77 0,00
+ + it + + + +

Possession of 26 0 26 19 0 0 19
Rlcoholic Bev. 0.72 0.00 .74 0.00 0,00
Other Alcohol 12 0 12 2 0 0 2
offense 0.33 0.00 0.08 0.00 0,00
Violation of 1 4 0 5
Hunting 0.04 0.77 0.00
Resisint Arr. 152 64 216 92 8 2 102
W/0 Violence 4.23 2.88 3.57 1.54 1.33
Unauthorized 4 [} 4 1 o 0 1
Use of Vehic. 0.11 0.00 0.04 0.00 0.00
Gther 76 33 119 53 5 4 62
Misdemeanor 2.11 1.94 2.05 0.97 2.67
Contempt of 27 56 83 31 1 0 32 .
Court 0.75 2.52 1.20 0.19 0.00
vielation of 8 4 12 2 0 0 2
Ordinance 0.22 0,18 0.08 0.00 0.00
Felony Traff. 1 5 6 1 2 0 3
Offense 0.03 0.23 0.04 0.39 0.00
Other Traffic 4 0 4 7 1 [+] 8
offenses 0.11 0.00 0.27 0.19 0.00
Non-Law Vio. 103 59 162 12 4] 1 12
of Comm. Con. 2.87 2.66 0.47 0.00 0.67
Reopened upon 55 37 92 5 4 0 9
Apprehension 1.53 1.87 0.19 0.77 0.00
Case Reopened 12 0 12 9 0 0 9

0.33 0.00 0.35 0.00 0.00
Transferred a8 89 187 1 o 1 2

From Others 2.73 4.01 0.04 0,00 0.67
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+ + -+ + + + +
OQffense Level Level HRS Direct Waiver Indict Transfer
6 8 Total File Total
Local Ruhaway 11 0 11
0.31 0.00

+ + + + + + +
Runaway from [¢] 4 4
Other County 0.00 0.18

. . " N ‘ + +
Truancy 7 1 8
) 0.19 0.05

+ + + 4 + + +
Beyond 3 2 5
Control 0.08 0.09

4 3 + -+ 3 + +
Interstate 1 0 1
Compact 0.03: 0.00

+ + + + + + +
Qut-of-Town 4 0 4
Inquiry 0.11 0.00

+ -+ + + + + +

TOTAL 3595 2221 5816 2580 518 150 3248
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Appendix D

Percent of Direct Files by
HRS District
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Percent of Direct Files by HRS District
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Appendix E

Percent of Direct Filgs by
Judicial Clrcuit
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Percent of Direct Files by Judicial
Circuit
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Appendix F

Distribution of Juvenile Offenders
by
Levels of HRS Piacement,
Methods of Transfer to Adult, and

Judicial Circuits
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Distribution of Juvenile Offenders by Levels of HRS Placement,

120

Methods of Transfer to Adult Court, and Judicial Circuits.

"

Circuit Level 6 Level 8 Direct Waiver Indict Total
File

Circuit 1 65 8 94 9 ] 181
8.05 2.35 6.8% 3.81 7.81

Circuit 2 k¥:] 6 28 5 2 79
3.54 1.76 2.04 2.12 3.13

Circuit 3 20 4 34 2 0 60
1.86 1.18 2.48 0.85 0.00

Circuit 4 46 36 57 63 4 206
4.28 10,59 4.15 26.69 6.25

eircuit s 51 17 - 24 5 8 105
4.75 5.00 1.75 2.12 12.50

Ccircuit 6 99 19 247 25 15 405
9.22 5.59 18.00 10.59 23.24

+ + + ¥ + <

circuit 7 102 7 ag 6 2 155
5.50 2.06 2.77 2.84 3.13

circuit 8 27 5 37 1 0 71
2.51 1.76 2.70 0.42 0.00

Circuit 9 83 17 57 3 3 164
7.73 5.00 4,15 1.69 4.69

Circuit 10 55 17 37 5 2 115
5.12 5.00 2.70 2.12 1.56

Circuit 11 44 63 190 19 0 316
4.10 18.53 13.85 8.05 0.00

Circuit 12 ‘45 5 46 19 4 115
4.19 1.47 3.35 8.05 0.00

Circuit 13 77 10 253 9 0 349
7.17 2.94 18,44 3.81 0.00

Circuit 14 22 6 34 4 2 68
2.05 1.76 2.48 1.69 3,13

Circuit 15 49 32 56 3 1 141
4.56 9.41 4,08 1.27 1.56

+

“+
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Circuit Level 6 Level 8 Direct Waiver Indict Total
ile

Circuit 16 4 0 1 1 [} 6
[ 0.37 0.00 0,07 0.42 0.00

Circuit 17 117 24 1?7 31 12 201
10.89 7.06 1.24 13.14 18.75

Circuit 18 42 20 55 5 3 125
3.91 5.88 4.01 2.12 4.69

Circuit 19 42 22 48 17 2 131
3.91 6.47 3.50 7.20 3,13

Circuit 20 46 21 19 3 4 93

4.28 6.18 1.38 1.27 6.25

3 : + +
4 t t y

+
3
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Appendix G

Distribution of Juvenile Ofienders
by
Levels of HRS Placement, Methods
of Adult Count Transfer, and DHRS
District
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Distribution of Juvenile Offeriders by Levels of HRS Placement,
Methods of Adult Court Transfer, and HRS Districts.

‘ District Level 6 Level 8 Direct Waiver Indict Total
File

District 62 8 99 7 5 181
1 5.76 2.34 7.11 2,94 7.69

~ District 70 12 84 21 4 191
2 6.50 3.51 6.03 8.82 6.15

® District 131 35 a8 6 10 270
3 12.16 10.23 6.32 2,52 15.38

¢ District 138 36 89 70 5 336
- 4 12.63 10,53 6.39 29.41 7.69

District a3 21 248 24 15 391
5 7.71 6.14 17.80 10.08 23.08

District 140 24 333 24 1 522
® 6 13.00 7.02 23,91 10.08 1.54

District 142 42 104 8 6 302

7 13.18 12.28 7.47 3.36 9.23 -

Bistrict 62 20 35 7 4 128
8 5.76 5.85 2.51 2.94 6.15

District 84 60 107 22 2 275
9 7.80 17.54 7.68 9,24 3.08

® District 109 19 11 31 13 183
10 10.12 5.56 0.79 13.03 20.00

District 58 65 195 18 0 336
5.39 19.01 14.00 7.56 0.00
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Appendix H

Distribution of Juvenile Otienders
by
Levels of HRS Placement, Adult
Court Transfer Method, and

" County
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Distribution of Juvenile Offenders by Levels of

Adult Court Transfer Methods, and County.

HRS Placement,

N N - 4 . R
County Level 6 Level 8 Direct Waiver Indict Potal
File
+ + + + + +
Alachua 22 3 31 1 0 57
2.04 0.88 2.23 0.42 0.00
Baker o 1 2 0 0 3
0.00 0.29 0.14 0.00 0.00
Bay 14 4 32 o] 2 52
1.30 1.17 2.30 0.00 3.08
+ + + + + +
Bradford 2 2 1 0 0 5
0.19 0.58 0.07 0.00 0.00
Brevard 35 17 27 3 2 84
3.25 4.97 1.94 1.26 3.08
Broward 117 24 17 31 12 201
10.86 7.02 1.22 13.03 18.46
Charlotte 4 1 1 [¢] o] 6
0.37 0.29 6.07 0.00 0.00
Citrus 1 0 1 2 0 4
0.09 0.00 0.07 0.84 0.00
Clay 5 2 6 1 0 14
0.46 0.58 0.43 0.42 0.00
Collier 14 1 [o] [ [¢] 15
1.30 0.29 0.00 0.00 0,00
Columbia 12 3 11 1 0 27
1.11 0.88 0.79 0.42 0.00
+ + -+ + + +
Dade 44 63 190 19 0 316
4.09 18.42 13.64 7.98 0.00
+ + + + + +
Desoto 4 1 & Q Q 11
0.37 0.29 0.43 0.00 0.00
Dixie 0 1 1 0 4] 2
0.00 0.29 0.07 0.00 0.00

+

63~659 - 93 - 5§

4
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+

+

"
+

County Level 6 Level 8 Direct Waiver Indict Total
File N
Duval 36 32 50 61 4 183
3.34 9.36 3.59% 25.63 6.15
+ : + + + +
Escambia - 33 13 72 S 5 120
3.06 1.46 5.17 2.10 7.69
+ + + + + -+
Flagler 1 0 0 1] [+] 1
0.09 0.00 0.00 0.00 0.00
+ + + + + +
Franklin 1 0 0 1 0 2
0.09 0.00 0.00 0.42 0.00
Gadsden 11 2 6 0 o] 19
1.02 0.58 0.43 0.00 0,00
Hamilton 0 0 3 0 0 3
0.00 0.00 0.22 0.00 0.00
. . + : ‘ +
Hardee 1 0 8 [+ o] 9
0,09 0.00 0.57 0.00 0.00
. ; . + . +
Hendry 2 1 1 0 0 4
0.19 0.29 0.07 0.00 0.00
: + . " : N
Hernando 7 3 7 2 0 19
0.65 0.88 0.50 0.84 0.00
+ + + + + +
Highlands 3 3 8 1 0 15
0.28 0.88 0.57 0.42 0.00
Hillsborough 77 10 253 9 0 349
7.18 2.92 18.16 3.78 ¢.00
Holmes 9 4 14 1 1 29
0.84 1.17 1.01 0.42 1.54
Jackson 7 1 1 3 0 12
0.65 0.29 0.07 1.26 0.00
Jefferson 0 1] 8 0 0 8
¢.00 0.00 0.57 0.00 0.00
Lafayette 2] o 5 0 0 5
0.00 0.00 0.36 0.00 0.00

+

+
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+

$

County Level 6 Level 8 Direct Waiver 1Indict Total
File
Lake 12 8 3 [ [+ 23
1.11 2.34 0.22 0.00 0.00
. : . . : +
+ + -+ + + +
Lee 26 18 17 3 4 68
2.41 5.26 1.22 1.26 6:15
+ + + + + +
Leon 25 4 14 k} 2 48
2.32 1.17 1.01 1.26 3.08
" R . . . v
Levy 3 [] 2 0 [+} 5
0.28 0.00 0.14 0.00 0.00
N 4 N 4 \ "
+ + 4 t + +
Liberty 1 [¢] 0 0 0 1
0.09 0.00 0.co 0.00 0.00
+ + + + + +
Madison 2 0 3 1 0 6
0.19 0.00 0.22 0.42 0.00
Manatee 18 2 35 13 0 68
1.67 0.58 2.51 5.46 0.00
Marion 26 6 10 [} 8 50
2.41 1.75 0.72 0.60 12.31
¥ + + + + +
Martin 14 2 5 15 0 36
1.30 0.58 0.36 6.30 0.00
Monroe 4 o] 1 1 0 6
0.37 0.00 0.07 .42 8.00
Nassau 5 2 1 1 0 9
0.46 0.58 0.07 0.42 0.00
+ 1 . s : ;
Okaloosa 25 2 12 3 [} 42
2.32 0.58 0.86 1.26 0.00
Okeechobee 4 10 7 1 1 23
0.37 2.92 0.50 0.42 1.54
; " . . i
Orange 73 15 50 4 3 145
6.78 4.39 3.59 1.68 4.62
N " . + f +
Osceola 10 2 7 0 0 19
0.923 0.58 0.50 0.00 0.00
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county Level 6 Level 8 Direct Waiver Indict Total
File
+ -+ +4 # + 4
Palm Beach 49 32 56 3 1 141
4.55 9.36 4,02 1.26 1.54
Pasco 13 3 48 3 0 67
1.21 0.88 3.45 1.26 0.00
Pinellas 86 16 199 22 15 338
7.99 4.68 14.29 9.24 23.08
Polk 51 14 21 4 1 91
4.74 4.09 1.51 1.68 1.54
; s s ; 4 +
+ + + + + +
Putnam 10 1 8 b3 1 21
0.93. 0.29 0.57 0.42 1.54
St., Johns 2 1 8 0 0 11
Q.19 0.29 0.57 0.00 0.00
st. Lucie 15 1) 22 [} o] 43
1.39 1.75 1.58 0.00 0.00
3 N s N + +
Santa Rosa 5 1 10 1 0 17
0.46 0.29 0.72 0.42 0.00
Sarasota 23 2 5 6 Q 36
2.14 0.58 0.36 2.52 0.00
Semincle 7 3 28 2 1 41
0.65 0.88 2.01 0.84 1.54
. . + . 4 4
Sumter 5 0 3 1 0 9
0.46 0.00 0.22 0.42 0.00
+ + + + + +
Suwannee 1 1] 7 [+] 0 8
0.09 0,00 0.50 0.00 0.00
Taylor 5 0 4 0 ¢] 9
0-46 0.00 0.29 0.00 0.00
+ 4 4 + + +
Union ¢ 0 1 0 [+] 1
¢.00 0.00 0.07 0.00 0.00
4 + . R . "
Volusia 89 5 22 1) 1 122
8.26 1.46 1.58 2.10 1.54
N " + ‘ N + .
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+ 3 3

Level 8 Direct Waiver  Indict Total

County Level §

File

Wakulla 0 (o} 0 1 0 1
0.00 0.00 0.00 0.42 0.00

Walton 2 0 o] Q o] 2
0.19 0.00 0.00 0.00 0.00

Washington 1 1 1 1 0 4
0.09 0.29 0.07 0.42 0.00

Out of State 3 2 21 2 1 29
Q0,28 Q.58 1.51 0.84 1.54

+
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£ you had visited the Broward County Juvenile

Detention Center in Forl Lauderdale, Fla,, in early

1988, you would have found a facifity bursting at

{he seams. Youths were double-buu{ed or sleep-

ing on foldaway cols rolled out at night lo accommadate

atmost double the facility’s capacity, Assaulls among

youths and on staff were not uncommon. Most of the

ouths belng held were not charged with major crimes,

f;m hardly anyone brouglt in by the police was turned
away. :

Se)::ure detention was utilized in virtually all cases.
Because of a shortage of foster homes, eyen youths in-
volved independency and neglect cases were held in the
detention center avernight, The Florida Department of
iealth and Rehabilliative Services, the agency respon-
sible for operating the center, had just been served witha
class action fawsuit alleging overcrowded and unsafe
conditions.
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On a return visit to the facility in late 1990, you would
havefounda verydifferentsituation; thedelenllon center
was operaling well below capncity, An objective intake
assessment tool had been developed and now Is utilized
by an intake unit. Alternatives lo recure detention have
been developed and are operating at capacity. Moreover,
thesealiernalives haveearned thetrustof publicolficials.

In this article, we explain how this transformation in
Broward County was accomplished because we believe
the county’s experfence provides valuable lessons for
other Jurisdictions. There are critical policy and practice
tmplications for ]uvenilejusuce and child welfare offi-
clals, child advocates, and virtually all other public and
private agencles that provide services to youth.

While others lrave atiempted to reform juvenile delen-
tion policies and practices, none have combined strate-
gles both for immediale improvements at the local level
and for long-term, sustained change at the state level,
The Broward experlence has important implications for
juvenile detention and youth services, The initiative
ey ted an une collaboration amDnF alarge
stateagency, local publicofficials, private provideragen-
cies,and a major foundatlon—acoalition that profect staf{
found crucfalto facilitating and institutionalizing change.

The Growing Crisis
in Juvenile Delention
nstituted in 1899, the juvenile justice system repre-
sented a major step loward social justice for clil-
dren. The new syslemwasdesigned to prolectand
rehabilitate youths rather than punish them as
adull eriminals. Yet juvenile detention today—almost a
century laler—is far from that ideal of protection and
rehabilitation. The confined placementinsecure juvenile
detention takes youths out of their homes and in many
cases subjects them Lo conditions unsuitable for children,
In addition, many juveniles who are ordered lo secure
detention miglhit be more appropriately served through
iome detention or other alternatives,

Most slates’ statutes, Including Florida’s, limit deten-
fion 1o the secure confinement of youths who pose an
unacceplably high risk of failing to appear in court or of
committing offenses between arrest and trial. Delention
is not Intended as a postadjudicatory commitment; nor is
itintended tobe used for punishiment, foradministrative
convenlence, or because a jurisdiction lacks alternatives,
Furthermore, statules require that detatned youths be
given detention hearings, usually within one or two
working days.

‘The purpose of juvenile detention clearly would limit
its use to high-risk cases and is inlended to pratect both
publicsafety and the youlv's rights, But an examination
of the difference between intention and praclice through-
out the country discloses glaring discrepancies, National
slatistics consistently reveal extensive overcrowding and
misuse of secure detention as well as staggering geo-
graphical disparities in the use of detention.!

The 1986-1987 Children in Custody Census indicated,
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forexample, that 18 percent
of the nation‘s detention fa-
cilities wera overcrowded,
with: 39 percent of all de-
tained Juveniles housed in
- overcrowded facilities, The
survey found that less than
half (42 percent) of the

A subslantial number
of adolescents in foster care
have been in delention
previousty,

The excessive and often
inappropriateuse af secure
detention severely straing
tight budgets, Per diem
operaling costs for secure
detentionrangefrom$701io
$150 perbed. Construction
costs for new detention

youths in detention were

facilittes are estimated at

charged with felonies, with

only 12 parcent charged with serious violent offenses.
Furthermore, the use of detention differed dramatically
across the country. Admissions ranged from fewer than
500 per 100,000 eligible youths in Massachusetts, New
Yark, and West Virginia; while in Nevada, California,
Washington State, and the District of Columbia, admis-
slons soared to more than 3,000 per 100,000 eligible
youths,

While many youths could be served thirough home
detentlon orotherallernatives,secure detention seemsto
be a catchall for youth placements. And whether a
juvenile is piaced in detention or is referred for child
welfare or mental health services often seems to be the
luck of the draw, If placement workers do not under-
stand the variety of youth service options, juveniles are
likely lo be referred lo Inappropriale services. Even if
staffhaveagood grasp of youthservicesavailablein their
jurlsdiction, youths may not be placed in theirbestinter-
;asl lfd effective inlake procedures have not been estab-
ished.

Table 1. Secure and Home Detention—

Broward County Compared fo Rest of Florida
Fiscal Years 1987-1983 and 19881939

belween $75,000 and
$100,000 per bed. Tntended neitheras punishment noras
treatment, detention diverts resources away from more
helpful preventive and rehabilitative services.

Furthermore, secure detention can be costly in human
terms. Several studjes show that Juveniles who have
been securely detalned are more likely to be placed
subsequently out of thelr homes.? Moreaver, a substan-
tial number of adolescents in foster care have been in
detention previously. For example, a study of [oster
children in California found (hat 16 percent of them had
prior detention placements.® Clearly, juvenife detention
policy and the misuse of secure delention have a pro-
found impact on the entire child welfare system.

Some jurisdictions have developed alternalives to se-
cure detention; notably, home detention, The first home
detention program for juveniles was started In St. Louis
inthe early 1970s. Other significant programs have been
developed in Jefferson County (Louisville), Kentucky,
and Cuyahoga County (Cleveland), Ohio.* These pro-
grams share similar implementation models, In each

rogram, workers are assigned small caseloads of 10 or
ewer youths and are expected to have one or more daily
contacts with each youth, Workers are oncall 24 hoursa
day for crisis intervention and have frequent contacts
with parents, schools, and other agencies. Success rates
in these programs Indicate thal fewer than 10 percent of
f-m to appear at liearings and only 10 to 20

percent of tha youths acquire additional charges.

Detention in Florida
lorida faced a juvenile detention crisls In the
late 1980s. More than 1,500 juveniles were con-
fined in Florida’s secure detention facilities
on any given day. The state’s rate of detention
admisslons (3,031 youths per 100,000) was twice the
national average; and only 46 percent of the youths
d d werecharged with part I felonles—thatis, mur-

der, rape, armed robbery, aggravated assault, auta theft,
larcery, or arson. Detention cosls accounted for 40 per-
cent of the state’s juvenile delinquency budget.
Thesitualion wasespecially crilicalinBroward Counly.
Between 1982 and 1988, the average daily population of
the county detenlion center rose 95 percent, with a 37
percent Increase in detention admisslons. In fiscal year
1987-1988, the 109-bed facility held an average of 161

The Broward Cotnty Juvenile Detention Project was

F‘l{scal Fiscal  Percent

‘ear Yeac Cliange

1987-88  1988-89 B¢ the youths

Secure detention
Broward 3394 2,660 22

Admisslons  Restofslale 31,474 29,627 -6

Averagedally Broward 1609 1320 -18

population Restof state  1,399.6 14120 + 1

Home detentlon '

Direct Broward 38 744  +1,858

admlssions Rest of stale 763 1630 +114 detai
Broward 816 7H -6

Transferaln  Restofstale 10,434 11,554 +11

Averagedaily BGraward 768 1087 42

populsion  Restofstale 6933 7732 0 412

Delinquency cases
Broward 9937 10,290 +4

Tolal Restofstate 97,004 103,155 ~ +6 youlths daily,
Broward 4213 4,651 +10

Felonles Rest of state 40,702 44,471 +9
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established to change the county’s delention practices
and thereby solvz the problem of overcrowding in the
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detentloncenter. Sponsored

by the Annle B, Casey Foun-
dation and the Florida De-

artment of Health and Re-
iabilitalive Services (HRS)
and conducled by the Cen-
ter for the Study of Youth
Policy of the Universlly of

As in many jurisdictions, juvenile
detention in Broward County
was serving—inappropriately—
as a child welfare resource.

of the mediation expenses.
Through that process, the
parliesreachedavoluntary
seltlement calling for the

radual reduction of tlhe

elention center popula-
tion to the capaclty for

Micliigan and Florida At- .
tantic University, the project developed a two-year work
plan. The plan called for analysis of Broward's exisling
detenlion practices, development of delention alterna-
tives, implementation of necessary policy changes, and
development of mecl tosustain the changes. The
Casey Foundatlon's commitment of funding provided
considerable leverage in influencing program and policy
decisions.

To begin the study, the Center for lhe Study of Youth
Policy identified polential intervention targels® Pre-
liminary analysis included Interviews with several }IRS
staff, an analysis of the detention population, and visits
to the detention facility. The results pointed to a striking
fact: HRS exercised no effeclive control over Inlake decl-
slons, Palice, state’sattorneys,and thejudiclary controlled
intake, Becattsethese professionals wereperhapsunaware
of olher youtli-related services, and/or because some
may have favored secure detenlion as a quick way lo
remove cerfaln youths from the community and “teach
them a lesson,” they lasgely referred to the service that
was within their professional sphere—the delention cen-

ter. .

Theresulf of thisintake practice wasa facility detaining
mainly low-sisk yonths.  More than two-thirds of the
detatned youths were charged with nonviolent offenses.
Moreover, the statutory guldeline limiting lengtly of stay
to 15 (o 21 days frequently was extended by lhe stale’s
allorneys.

The analysis also found that 10 to 15 youths were
placed in secure detention each month because they
jacked a suitable home, Somelimes as many as 10 youths
who spent the daylime in the lobby of child wellare
offices were sent 1o the detention center at night because
no foster homes were uvailable. In addition, a small
wumber of dependency and neglect cases were held in
secure detention because of a lack of suilable resources
and programs. At least 30 percent of the detenlion pop-
ulation came from families eligible for Title 1V-E
assistance, and as many as 40 percent were eligible for
Medicaid.* As in many jurisdictions, juvenile detention
in Broward County was serving—inappropriately—asa
child welfare resonrce.

Project Strategies
nlight of the preliminary analysis, the project staff
adopted a number of s{rategies lo ease the over-
crowding in the detention center,
Mediation of the lawsuit, The first strategy was
to recommend mediation as a nmeans of settling the law-
suit, The project identified a mediator and paid a portion

which the facllity was de-
signed. The mediation
agreement also required HRS to cooperate with the Cen-
ter for the Study of Youth Policy In the development of
alternatives to secure detention. Mediation allowed the
partiestoreachanagreementquicklyandavoldalengthy
and costly court baltle,

Restosing faith in hame detention. Project staff im-
metdialely began Invesligaling alternatives to secure de-

. {ention. One alternative, a home detenlion program,

already exisled but was serlously underutilized. The
plogram was a victim of semantics: officially called
“nonsecure delention,” it was viewed ag just that—
nonsecure, unreliable, and ineffectual. Judges and pros-
eculors expressed little faith in the program, despite
impressive resulls, Home detention success rales in 1988
exceeded 90 percent; that is, less than 10 percent of the
youths in the program commilled new violations or
failed to appear for court hearings. These facls had not
been publicized and were not generally known and
aporeciated.

To help boost conlidence in the home detention pro-
gram, project staff arranged for the director of the highly
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successful home delention

program in Cuyahoga
Counly, Ohlo, to provide
Iraining to the stalf of the
Broward program. At the
sametime, the praject devel-
oped and disseminated de-
talled information about the
renamed “home detention”

The project faced its toughest task
as it set out to develop a system
that would prevent placement of
relatively low-risk youths in
secure detention,

Projectstaffdevelopeda
riskassessment instrument
based on maodels provided
by the National Conncilon
Crime and Delinquency.’
The instrument assigned
pointstoeach youth based
onthecurrentcharge, prior

offense history, legal sta-

program to court officials
and states altornays,

The effort pald oif quickly, with many judges and
prosecutors expressing confidence in home detention.
One Judge in particular began ordering many cases
directly {o home detention, In addition fo easing over-
crowding in the detention facility, home delention
allowed many youths to remain in thelr own homes,

Daytime report center. A public-private partnership
helped to ease the delention crisis. With (inancial sup-
port and encotrragement from the project, the Boys Clugs
ol Broward agreed to accept some youths in homedeten-
tionintaa day program at one of its sites, The program,
staffed by an interdisciplinary team that Included three
special edi:cation teachers provided by the local schoot
district, had a capacity of 15 and provided meals and
recrealion, as weﬁ as education, The youths remained
under the supervision af hame detention caseworkers,
and HRSsupplied transportalion. Boys Club staff mem-
bers—vhoinitially werereluctantaboutincluding youths
from the juvenile justice system in the program—quickly
learned that Ihese youtlis differed little from their regular
Doys Club parlicipanis.

A residentlal alternalive, A public-private parlner-
ship alsa was key in developing a residentinl alternative
for those youths whaose cases were appropriate for home
detention but who lacked a suitable home. HIRS owned
a recently remodeled property that could house six to
eight youths, but no prE/ale providers wereinterested in
aperaling the residence, Eventually, the Lutheran Min-
istries of Florida was recrutited lo operatea six-bed sheller
al Ihe 11RS-owned house. The opening of the facility
provided many low-risk youths, who did not have suil-
able homes, with 2 homelike alternative to secure deten-
tion,

Inteoducing an objective intake system. Detenti

tus, and evidenceof failure
to appear in court, Scores could be modified stightly to
recognize certain aggravating or mitigating circum-
stances.

Total scores were used to determine one of three cal-
epories—low risk (outright release), medium risk (home
detention),and highrisk (securedetention).® Alestbased
on 74 case records demonstrated that use of the instru-
ment would indeed make a difference, reducing \he
numberofassignmentstosecuredelentionand intreduc-
ing consistency into the decision-making process.

The project convened a special task force ta review the
instrument—members included representatives of the
court, the slate’s altorney’s office, the public defender’s
office, HRS, and various provider programs. The task
force revised the instrument, wihich then was made a
part of the HRS detention screening procedure. The
state’s allorney’s office also agreed to employ theinstru-
ment whenever its attorneys were involved. Neverthe-
less, thecourt, despitelts pacticipation in the processand
its endorsement of the instrument, refused 1o allow its
use in the screening of court-ordered detention cases,
Some think this aclion reflected the judges’ desire to
reserve secure delention as an option to “teach kids a
lesson.” .

Project Resulls

o determine the project’s effectiveness, staff

asked this question: [low did the project’s ef-

forts change delention practices? For answers

we examined the palterns of usage of secure

detentionin fiscal year 1987-1988, the last year before Lhe

project began, and compared then with dala for tlie next
Tiscal year, durlng which the project was introduced.

We found that direct admission to secure d in

n

intake remalned a problem even alter the statulory revl-
sions and HRS policy changes in October 1988. In fact,
courl-ordered secure detention rose sharply, accounting
for neatly half of all secure detention admissions by
Tebruary 1989, Stale’s altorneys continued to choose
secure detention at every opportunity.

The project faced Hs toughest task as it sef out lo
develop a system that would prevent placement of rela-
tively low-risk youths in secure detention, From the
beginning, project staff had identified the need for an
objective screening instrument. Because of the statitory
control exercised by the court and the prosecutor, how-
ever, such an instrument would require their approval
and support; otherwise it would not be used.
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d County declined sharply in the year the project
started. (See Table 1 on page 22.) Not surprisingly, the
average daily population in secure detention showed a
similar decline. At the same time, direct admissions to
homedelentionincreased dramatically, with sieaverage
daily population in home detention rising to match Iﬁe
corresponding decline In secure detention.
Asweanalyzed the data, we found that the changes in
the usage of secure detention in Broward Cotity were
more extreme than in other parts of the state; and the
changes did not appear to reflect any variation in the
volume of delinquency cases in the county. Sgecfically,
the number of direct admissions to secure detention
dropped by 734 during fiscal year 1988-1989, a decline of
22 percent from the previous year. Conversely, direct
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admissions fo home deten-

tion Increased by 706, This
increase was particularly
significant since only 2
handful of youths had ever
been admiited to the pro-
gramdirectly from intake in
the past, The more tradi-
tlonal use of home deten-

One of the most striking effects
of the changes was that more
than 700 youths were permitted
to stay in their own liomes
for home detention.

Broward County’s overall
delinquency caseload. As
Table1 makesclear, therest
of Florida experienced tiltle
change in secure delention
use, Moreover, nelther the
volume of overall delin-

uency cases received nor
:Le subset of serious delin-

tion, as a court-ordered
transfer from secure status (“transfers In”), conti 1at

] quency referrals (felonies)
decli

nearly the same Tevel. The new direct admissions pro-
duced a substantfal overall Increase in the home deten-
tion caseloads.

The average daily population in secure detention
dropped 18 percent, from 161 to 132, Although an aver-
age datly population of 132 reflected continued over-
crowding ina facillty that was designed for 109 beds, the
reduction is impressive for having been achieved in just
onayear, Infact, the full imipact of the changes effected by
the project was nol felt until afier the project ended in the
middle of 1990. By the end of 1990, the average daily
population had drapped to below 80, weil below (e
facility’s capacily.

The decline In the use of secure detention cannot be

1.1,

¥ by general stat

idetrends, nor by changesin

d; they actually increased stightly.
The Effects of the Changes

ne of the most striking effects of the changes

was that more than 700 youths were permit-

led to stay In theirown homes for home de-

tention. Glven the sometimes long-lasting,
negalive effects of on*-of-home placement, the dramatic
upturn in home delention produced a more humane
alternative for many youths.

At the same time, the'use of home detention did not
jeopardize publicsafety. The increase in home detention
cases that were returned (o secure delenlion for new
violations paralleled the Increase in tolal home detention
cases. Also, the percentage of all home detenlion admis-
slons that were returned for new Jaw violations was
virtually constant: 4 percent In fiscal year 1987-1986, 4
percent in fiscal year 1988-1989, and 5 percent in fiscal
year 19891990,

Financial savings resulting from the changes were
significant. Inareport discussing refinancing options for
Broward's juvenile juslice system, the Center for the
Study of Social Policy showed that Iheadditional costs of
the allernatives and Increased use of home detention
weremore than matched by savingsfrom the reduced use
of secure detention! Fustliermare, Broward was able to
avold the cost of building additional detention capacily,

Several months after the initiative ended, we found
that communily support for lhe changes was strong; and
remaining problems were belng addressed.

At the close of 1990, 1RS continued to use risk assess-
ment for intake and conlinued lo promole the alterna-
lives lo secure detentlon thal were implemented during
the project. Theaveragedaily population in the detention
center had dropped o 75 juveniles as of January 1991,
Both the home detention program and the residentla!
alternalive were operaling at capacity rates,

Current trends in Droward County indicale that juve-
nile detention practices will continue o Improve, The
Broward County Juvenile Detention Project has had
significant Influence as well on detention policy and
practices in other jurisdictions in Florida. The Browacd
initiative has contributed to a heigltened awareness of
detentlon problems and solutions, the identification of
viable detentlon allernatives, and development of im-
proved policies {or detention decisioir-making and prac-
tice,

The work of the project highlighted detention prob-
lems within the youth services and policymaking com-
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munities. Many of the

problems that currently
plague juvenile detention
are virtually invisible to the
community; detained juve-
niles have few advocales,
and the public generally
knowslittleabout detentlon,
Articles In various publica-

The development of realistic
alternalives to secure detention
was a banner accomplishment

of the project.

successes of some past ef-
forts to reform juvenile de-
tention practices havebeen
brief." The Broward Initia-
tive was not the first at-
temipt to restrict the use of
sectiredetentlonin Florida,
A major slatewide legisla-
tive reform effort In 1980

tlons, some good nelice by

the media, and speeches at
professional meetings have brought attention to the
project’s work, This visibility has fostered Increased
interest in and und ling of juvenile detention,
The development of realistic alternatives to secure
delentlon was 2 banner accomglishment of the project.
These alternatives would have been inpossible without
the public-private partnerships developed with the Boys
Clubsand Lutheran Minlstries. Further, the conperation
of the school board in staffing the daytime report center
was invaluable. As judges, attorneys, and legisiators
witnessed {he efficacy of these resources, attitudes
| d and ¢ tives was mostly

changed and resi e to tlie alter
overcome. Furlher affirming the value of such alterna-
tves to secure detention, the Florida legislature adopted
these models In appropriating new funding for the state
detention system as part of the 1990 Juvenile Justice
Reform Act..

Maostimportant for the long term, the Broward County
Juvenile Detention Project led directly to improved poli-
cleswithinthecountyand ultimately throughout Florida,
Yor ple, the development and impl tionof a
risk assessment instrument was a principal part of the
Ewied'x deslgn for Broward County and later becamea

ey part of the detention changes enacled by the Florida
legislature. In fact, much of the 19906 Juvenile Justice
Reform Act addresses detention; a major portion of the
substantlve policy that thelegislatureadopled wastaken
directly from the products and work of the project.

The Broward County Juvenile Detention Project con-
tributed 1o a significant decline in both the number of
admissions toand theaverage daily population of sectire
detention in the cotnly. This success may be credited to
the Implementation of objective detention intake criterla
and thedevelopmentand expansion of community-based
delention alternatives.

number of lessons can be learned from the
Broward experlence that haveimplicztionsfo

a wide varlety of policy in thejuven}

lad effectively reduced se-
cure detention usage by
about one-fifth, but wasoverturned thefollowing yearas
aresultof pressure (rom police, prosecutors,and judges.?
Similatly, the gains from the Broward profect may be
short-lived. It remains to be seen how fallhfully the siate
wiitimpl tthe new legislation and Uf that legislati
can withstand the forces that led io the earlier reversal,
Nevertheless, the results of Lthe Broward initiative dem-
onstrate that the use of secure juvenile detention can be
reduced through a combination of alternalive programs,
more resteictive intake, and diligent monitoring of the
system.

‘The juveniie detention issue cannot be left to the juve-
nile justice system to resolve alone. Juvenile deiention
policy carrles implications for the entire child welfare
system, We know that youths who aredetained aremore
likely to eventually be placed in foster homes or other
chil! caring institutions, contributing to the burgeoning
number of children who are being placed out of their
Tomes, Except in abusive or neglectful slluations, chil-
dren should be allowed to remain in their own homes;
but juvenile defention practices have encouraged their
removal,

Altemptstoreformthejuveniledetentlonsystemnmust
incorporate the support of prosecutors, juvenile court
judges, probation officers, and law enforcement offi-
clals, many of whom must fulfill stalutory requirements
that define their roles in juvenile detention. Changes in
thesyslem must recognize theresponsibilities ofall these
participants in the system.

Any refinement in current juvenile detention policy
and practice calls for extraordinary collaboration among
lawmakers, human service providers, law enforcement
officlals, and representalives of the courts, In Broward
County, we found that change is possible and that its

. effects can be far-reaching, Long-lasting improvement

will be Impossible, however, without significant
lnlemiency couperalion and the involvement of both
the public and the private sectoys. rwv

justice system and in the human services, In
child welfare, in youth services, and in mental health.
Child advocates also will want to take note. There have
been relatively few constructive attemplato confront the
shortcomings of the juvenile delention system. The
Natlonal Council on Crime and Delinquency Is working
with someJurisdictionsin Californiate implement objec-
live Intake criteria,"
Nonetheless, it Is impostant to remember that the
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Senator Konr, Thank you, Judge Orlando.
Judge Mitchell?

STATEMENT OF JUDGE MITCHELL

Judge MrrcHELL. Senator, I appreciate the opportunity to join
with you this morning in a discussion of the nature of the juvenile
courts in America. I am a judge of a very busy trial court. In that
capacity, for example, yesterday I sat on 40 proceedings. Those
were adult proceedings, they were not juvenile.

For the 8 years that I have been a member of the bench of the
City of Baltimore, my responsibility has been as an administrative
judge to the juvenile court, though for the last 2% years I have
served in other capacities in that court's general jurisdictional re-
sponsibility.

In my capacity here today, and in my presentation here today, I
am not going to present a written statement to you. I have already
given you my written testimony. I believe the committee has, and
the staff has, reports that have been prepared by various bar asso-
ciation committees as a review of the juvenile court in this oper-
ation.

We invited this gaze, because we knew there were some things
that vere wrong. Most of the things we knew were wrong were the
public perception of what occurs in juvenile justice.

Let me take a moment, if I may, to explain how Time Magazine
chose our court, and then what they did with regard to examina-
tion of the juvenile justice system as it exists in our community.

We were approached because they wanted to see what it was like
as children were treated in courts—what happens to kids when
they come to court. They spent a month or more researching, fol-
lowing, and going with kids, and families, lawyers, police officers,
prosecutors, and case workers.

We allowed them extraordinary access because our premise was,
no one understands the court, therefore, what they don’t see and
what they don’t have access to, they suspect. We thought it might
be appropriate to allow this extraordinary access, so that the com-
munity, both political, legal, general public, business and civic,
would have an understanding of just what occurs—what wars are
being waged as people who are committed and caring try to save
children.

They spent so much time that they decided that it would be
worth a cover treatment, but the story of what happens in our
urban communities to children and families is too depressing—it is
too depressing to present nationally.

I urge this committee to not necessarily throw money at the
problem, but I urge this committee to send its staff to the courts,
spend some time in the courts. The theoreticians will tell you what
the courts don’t do—see for yourself what occurs.

You would be welcome in my court, but my court has received
too much attention and publicity. You would be welcome in the
courts in Milwaukee, you will be welcome in the courts in Chicago,
you will be welcome in the largest juvenile court system in the
Nation, in Los Angeles, CA.
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Spend some time walking and talking with people who practice
and try to help kids and families. Spend some time with the police
officers who arrest these children and try to work with them.

I hope my invitation is not extraordinary. I also hope my invita-
tion is, at some point, accepted.

It does no good for a juvenile court to come in and try to help a
child when the child is dying. We need to get to children earlier.
One of the things I cited in my written testimony to you is the ex-
ample of truancy. We all know the studies, we all know the re-
ports. Children who don’t go to school don’t succeed in life, or their
chances for success are greatly diminished.

But, because of budget considerations, the number of truant offi-
cers has been reduced to the point where we inquire now as to why
Johnny or Sally is not in school by means of a telephone computer.
We have, because of budget cuts, reduced the school system’s abili-
ty to prosecute truants, so that now, after the child has missed two-
thirds to three-quarters of the school year, the case is brought
before the courts. What do you expect us to do?

Senator with all due respect, and with as much deference as I
can muster to present fo you, I disagree with one of your comments
in your opening statement. Of the children who appear in my
court—without regard to age, be they 2 days old or 19—99.9 per-
cent have lawyers, and these lawyers are the best in America.
They work hard, they struggle, and they do not let any right,
whether it is due process or otherwise, go unchallenged.

Again, I believe that the courts are worth saving, if the commu-
nity finds it appropriate to spend some time to understand it.

Thank you.

[Judge Mitchell submitted the following material:]
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TESTIMONY OF
JUDGE DAY¥ID EB, MITCHELL
UNITED STATES SENATE
JUVENILE JUSTICL SUBCOMMITIEE

March 4. 1992

WASHINGTON, D.C.

L.

The invitation to appear before this committee was extended by
Senator Kohl one week ago today. W¥hile I accepted the opportunity
to discuss the operation of an urban juvenile court system, it
unfortunately left me little time to set forth my views in a
written fashion for the record of this proceeding. Perhaps during
the questioning phase of the hearing there will be an opportunity
to more fully develop the areas of interest to the subcommittee.
I cite Lhe subcommiiiee to documents that have been submitted
earlier to its staff. Specifically. the report of H. Ted Rubin of
the Institute for Court Management of the Nationa!l Center for State
Courts of November 12, 1891, the report prepared by me to the
Special Committee o the Bar Asoctiation of Baltimore €1ty ("Russell
Committee’ ) of January. 1992, the reports of the Russell Committee
18sved December. 1980 and January., 1982. and the article that
appeared 1n the Jdanuary 27. 19482 1ssue of TIML magazine are brought
1o vour atiention,

Let me say that 1 appear as a .judge of the Circuit Court for
Baltimore City. My position with that court is as the judge in
charde of the operation of the Division for Juvenile Causes., a term
which si1mply refers to the juvenile court of this jurisdiction. I
do not appear here as the judge charged with the administrative
responsibility for the Circuit Court for Baltimore City. My area
of responsibility is considerably smaller. I also do not appear
before this subcommititee as a spokesman or répresentative of the
Judiciary of the State of Maryland. I do, however. have the
administrative duty to manage the largest and busiest juvenile
court system in Maryland.

It has also been my privilege to serve as a member of the

Board of Trustees of the National Council of Juvenile and Family
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Court Judges. 1 feel compelled to make it abundantly clear in the
record of these proceedings thal my appearance here today is as a
judge of an urban juvenile court system. I do not appear before
this subcommiltee 1n any representative capacity., Over the course
of the past few years 1 have served on and chaired committees of
the ANationail. Council. That has brought me 1nto a position to
discuss court futures 1ssues with manv of my colleagues from
throughout the nation. V¥hiie my views are 1n no way representative
of anyvone buil me as an 1ndividual., 1 am confident that they are not
atypical.
11,

Baltimore Ciiy Is an urpan community that is bounded on all
sides by affluent suburbs. As with many such communities in the
northern and eastern portions of the United Staies., it is beset
with a disproportionate share of the poor and disposscssed in our
socicly., WwWhat once had been a thriving diversified economy that
hzd a strong manufacturing base within i1is City limits and the
surrounding suburbs has become d& service deminatea economy. With
it came the attendent loss of jobs for the upwardly mobile and in

many cases the least educated among the citizenry.

The social structure of that community has deteriorated as
well, All contribute to a quality of life in the "inner city” that
affects the level of crime and delinquent behavior on the part of
the juvenile population, School records of those who come tc the
attention of the juvenile court are unifermly dismal. Non-
attendance and behavioral problems for those who do attend are the
norms. It seems that the public education svstem for the
adolescent fails to contribute to a productive lifestyle. The
church is of little influence to this population. Those who are
affected by the religious community attend church but not court.
The litany continues. whether the topic is the disappearance of
affordable housing. the vanishing tax base., or the disappearance of
meaningful work.

The scourge of 1llegal druds 1s a significant contributing
factor to the decline in the quality of life for all Americans., It
has introduced fear and random violence into our communities.  No
one anvwhere 1is free f{rom 1ts influence. That problem 1is
magnificed in the cities of America. 1t is unfortunately tge case
in Baltimore City. The lure of drugs and now sadly drug trefficing

is overwhelming the courts of my city. The initial purpose of the
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special commitier of the Bar Associztion of Baltimore City vas to
investigate the affect narcotics was having upon tne courts of this
community. JIts reports have been startling to those unacquainted
with the problems. The stark reality of the situation has spurred
the political leaders of the state and city into action to start
addressing the effects. and in some very limited, the causes.
Violence attendants the presence of drugs, That violence is both
targeted at cthers who traffic in these substances and now innocent
bystanders. More and more citizens in the community are witnessing
children. babies and toddlers, as the victims of this random
violence. A story appearing on the Monday, March 2, 1992 edition
of the NBC national evening news opined that fifty percent of the
victims in the gang violence in Los Angeles, California were
innocent children caught in the cross~-fire. The instrument of that
violence in the gun.
I1I1.

The court system of my community is a mixture of State and
Cityv financing. Maryvland has a four tier court system., At the
lowest level is the statewide Disirict Court which is fully funded
by the state, That funding includes the judges and all support
personnel, It is a court of limited jurisdiction. Each of the 24
political subdivisions has a common law court of general trial
Jurisdiction. That court is at the next level and is the circuit
court syvstem. The judges for this system are compensated by the
state but sit in courtnouses provided by the local subdivision.
The staff of the judge is provided by that same subdivision., If a
community has a need for an additional resident circuit court
Judge, the cnief Judde of the state ijudiciary must certify that
need to the governor and legislature who in turn consider providing
the judge. . The next two levels of the Maryland court system are
the appellate courts. There is an intermediate and then a court of

last resort in the state.
The basic structure of the juvenile court in HBaitimoV® City

was determined in the era of World War II. There would be one
member of the Ciruit Court! Bench designated to preside in juvenile

* Lntil January 1, 1483, the Zircuit Court for Beltimore City
had been known as the Supreme Bench of Baltimore City. The General
Assembly in 1982 authorized the change in the name of the court to
make 1t consistent with the other courts of the state. No change
i the common law authority of the court was necessary.
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matters. An official appoinied by the Bench2 was designated to
assist the juvenile court judge in the faect finding aspects of the
1ts duties and make recommendations as to appropriate dispositions
of the cases so referred. Over time the complement of masters in
Baltimore City grew from one to its present number of eightV
These individuals and their staffs are considered emplovees of the
court. The City of Baltimore pays their salaries. I do not know
whether 1t has simply proven easier over the vears to obtain a new
master when the demands of the docket dictated it or whether ihe
addition of new masters was the response the court gave to a docket
that was not high on 1ts lisls of priorities. Whatever the
motivating behind the decision to expand the staff of the court at
various times. the court has only been expanded in the direction of
ministerial rather that judicial staff over the yearsﬂ

The juvenile court has rnot béen given gi1ther the attention or
resources to remain current with the issues 1t was called upon to
confront. As a consequence, it has not remained current with the
problems of the moment. It literally functiagns in a pen and quill
envirenment 1n the era of rapid telecommunications. This is due
mainly to a Jlack of leadetrship in the judiciary to these problems
going back decades and the indifference of the political community
to the structural needs of the court.

To this must be added the demands placed on ithe criminal
Justice system, It has become "the horse that eatr all the oats in
the barn.” The need for more and more pr.son space, and more and
more police to enforce the iaws, and more and more¢ judges and
prosecutors to protect the public from the acts of the adult
populations has driven the system. The juvenile justice system has

been left to fend for i1tself. The concentration of those who make

¢ The specific title of the person 1is Masier. In
X t ¢ pers Mas . other states
8 similair position is called a Commissioner or Referece. In
Jdarviana, this ministerial official is law trained and appointed by
the circuit court of the local subdivision, i

R ! This number has now been artifically reduced to seven b
retirement of one master effective Februa}y 1, 1992, V%%eycfgs
finance depariment has now indicated that the authorization for
that position is being withdrawn in the wake of 1ts  severe
?é?g?ﬁ’ﬁﬁziﬁéﬁiq' Whergft?e Courplthou§htlit would be able to

lon even 1f temporarily unfilled, 3siti
has been removed permanently. P ¥ ted. mow that pesition

4 Despite criticism of this system by the United States
Supreme Court in-.Swisher v. Brady, u.s, , 98 §. CiL. 269%
(1978) additional masters positions have been added by Maryland
courtis, The _oniy significanit attempt io address the
disproportionate. use of .these officials instead of Jjudges s
presentiy underway.
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the policy decisions and allocate the funds to wage wars on crime
and drugs have neglected the juvenite juslice system 1n the
Hrocess., there 15 a substantial concentration on those who
penetrate the deepest end of the system

lThe nel resul! 15 that the Juvenile justice svstem has been
left 11l equippeu to respond to the present challenges. lhat 1is
one of the reasons I am puzzled by those who arque that the system
shouid be scrapped. 1f not this, then they must be prepared to
return * back to the future” of the pre-juvenile court era of a
century ago. Then underage offenders were tried and incarcerated
with the adult population without regard to their youth. If not
that, then a new court system would have to be created. Scrapping
the juvenile court is akin to throwing oui the baby with the bath
waler. 1t needs the attention of the judiciary and political
community to make 1t more effective than 1t has been. It requires
thi1s assisiance to reach 1ls potential. There are reforms that
should be made as with any bureaucratic endeavor. That, however,
in my view 1s not a justification to end the court.

Similarly. the support system of the juvenile court must have
the consistent attention of the political community. The focus of
that support system must be more toward prevention and early
intervention and away from detention and incarceration. Numerous
studies of  the Lreatment alternatives for jJuveniles have
demonstrated that effective community based treatment is Jess
costly and more effeciive that massive training schools. In
daryland 1t vost the Llaxpayers an average of §55.000 a year to
incarcerate a juvenmile offender 1n its only training school.
wontrast that witp the $12.000 annuvalized vost ¢gif many community
basea non-residential treatment facilities., Not only does the cost
ratio favoer this form of treatment, but the recidivism rates do as
well. This then should be emphasized in Maryland. Unfortunately.
because my state is in the throes of a fiscal and economic crisis,
all leveis of government are downsizing. lhe first io go in the
effort of the state Department ol Juvenile Services were the
community based ireatment program Tunding. it has been removed,.
The Baltimore City court is left with the alternatives of an
overworked probation staff and the training school. Both are
already bursting as the seams.

The rights of those who appear before the court, whether it is

the accused, the victim or the parent, are of paramount. importance
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to my court. 1 dare say every juvenije court judge or master with
whom 1 have had contact over ihe past eighi years of service as &
Judge has been concerned with the righis uf thoese who appear before
them. This must be particular]y &0 1n the Juvenile court where
chitdren are al 1ssue. lo suggest olherwise concerns me., 11 atso
suggests tu me that the reviewers have not atiended a session of a
court.,

1t bhas alsu ven my priviyege ;o serve as facultity at training
sessions for Juventie court Juages and masters, attorneys and cases
worhers for the eighl vears of my jJulicial service. That has been
poikh 1n Marylane and 1n uwther parts of Anericz. 1 have lectured in
Miss1s5 ppl Lo juvenile Juddes ahd proscecutours apu defengers on
Juvensle law and procedure, It has been my experiencr that these
professiovnals are nul prepared tu permit any trammelling upun the
rights of any participant without a vigorous challenge. The roads
to the appellate courts are well known to juvenile court
participanis.

Juveniles charged with committing acts that if done by an
adult would be ¢rimes are represented by attorneys throughout their
appearances before the court., This 1s the case from the moment
that child first appears in court until the case is closed. Ng
getion of the court ever occurs when the ¢hild is represented

without the presence and knowledege of that attornev. Less than one

half of one per cent of children 1in delinquency cases 1is

unrepresented by counsel. In Baitimore City, that counsel is
provided by the state funded Office of the Public Defender. Its
Juvenile Court Division is excellant. Perhaps 1 am prejudiced to
some extend because 1 once served there myself., The due process
and other rights of the accussed are sareguarded vigorously!

The public. and nee the political community, do not understand
the jJuvenile court system of Jjustice. I dare say most judges do
know or understand i1t themselves. The proceedings are closed to
the genvral public. There 1s the susplcion Lhat what is done
beyond a persons gaze is suspect. Quite naturally, those who do
not know are suspiceious, My own coljeagues, most of who react with
horror at the suggestion tu serve 1n the juvenile couri, did not
conprehend the multitude of problems and challenges envountered in
the Juvenile court until they read my repor! tc the Russell
Committee. Now they are supportive of chande. Hefore they did not

kpow. were nol informed or did not bother Lo be 1tuformed. The same
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1s with the political community. 1t was easier to rail against it
than to learn 1i. One of the reasons 1 consented to writers and

photographers from T1IME magazine spending a month in the Baltimore

City rourt and challenged the lawyers for the children to allow
this 1intrusion was to have the public see and understand what
happens to families and childrep i1n couri. We wanted the public to
know that there are dedicated and hard working people there
attempting to do the public’s business.

No juvenile court sysiem is going to be effective unless and
until a shift in focus occurs in the treatment of offenders.
Eartier identification and concentration of resources is the key.
Preventive measures must be brought to the fore. School truancy
cannot go untreated like in my community. We do not get the cases
until the child has missed someithing like 120 oul of 180 davys in
the schoout year. lhe staff o1 the school syvstem that 1s charged
with preparing and presenting these cases was cul years ago.as an
effort to save money by our local schonl system. 1f a chiid misses
two-thirds of .a schoovi year, i1t's too late to bring the matter to
court. There 1s not muceh that vwe can do, That process 1s merely
an example of how much that is brought to eouri 1s tou late i1n a
ehiia's IiTe. Earlier intervention is necessary.

17 you want 1o help the system, provide the funuds fo make it
work, If vou want to heip, spend sume time (defined here as a
month or more) of a concenirated nature 1n the Juvenile rouris of
this natwon's cities. 1 challende you and your staffs to visit the
suceessTul community vased treatmenl models run by the public and
private commuinities throughout America. I challenge you and your
staffs to not let the naysayers rule the day. The juvenile courts
of America are indeed "waging a thankless struggle:-to save society”

tost children.”
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Law

orridors
Of Agony

Arare lookinside a juvenile court reveals
a system waging a thankless struggle to
save society’s lost children

By MICHAEL RILEY BALTIMORE

‘This is the story of a courthouse, a
group of kids who passed through it
onie week and the people whose task it
istorescue them.

Clarence Mitchell Courthouse, a
brooding Beaux Arts monolith in the
heart of Baltimore, contains the Balti-
more City Juvenile Court. Like the 2,500
similar juvenile coucts across the nation,
this is where the battles are being fought
against some of America’s toughest
problems: drugs, disintegrating families,
household violence, As these probiems
Clarence Mitchell have grown worse over the past two dec-
Courthause is home  ades, the judicial system designed to

to Baltimore's deal with them has crumbled. These
chaotic juvenile courts are an indicator of the country’s
court compassion for families and its commit-

ment to justice, but increasingly they
have neither the money nor the person-
nel to save most of the desperate young
souls who pass through their doors. Al-
most no one seems to care.

To protect the children from the
stigma of being branded as criminals,
the proceedings of juvenile courts are
hidden behind a veil of confidentiality.
In an effort to show the strains on the
system, a group of TIME correspon-
dents was given unprecedented aceess
to the Baltimore court. The identities
of the children and their parents have
been changed, but the stories are true,
and they are typical.

Ringed by Baltimore narcatics cops and snif-
fling into a tissue, Antwan Davey looks like a kid
catight in a burcaucratic land of giants. Just three
hours carlier, the cops nailed the skinny 10-year-
old boy in » playground drug bust. Now, in a cin-
der-block squad room in cast Baitimore, he
slouches in a green office chair, unlaced Etonic
tennis shoes just touching the floor,

Two teenage drug dealers, sullen and silent, sit
nearby, Moments before their arrest, they had
forced Antwan to hide their wares it his socks.
“That's usually what they do now—give the stull
to a Httle kid,” says arresting officer Ed Bochniak,
who watched the deal go down, " We were lucky to
seeit”

Crime and deugs ate everywhere in America’s
inner cities. For Antwan, they were only a few
yards away as the youngster floated high above his
steamy ghetto playground on 2 turquoise-und-
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orange swing set. At the playground's edge two
teenagers were selling vials of cocaine from a
curbside stash. One dealer cut & score with a pass-
ing woman; looking over at Antwan, his partner
spotted an opportunity.

Sauntering up to the youngster, the pusher de-
manded that Antwan serve as a hiding place for
the stash o else face a beating. At first the child
refused, then gave in, Business continued—until
the “Zone Rangers,” an undercover Baltimore
vice-and-narcotics squad that had the dealers un-
der surveillanee, suddenly sprinted into action,
One team of Rangers nabbed the dealers; another
pulled Antwan off the swing and confiscated the
vials. By the time they reached the station house,
the fittle boy had dissolved in tears,

Then Antwan gos his first break. A juvenile-
services worker sat down beside him. “Are you
sorry for what you've done this evening?” he
Esked the boy, “Yes,” mumbled Antwan, “Have

you learned a lesson?” he asked. Another soft
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yes. Alongside the boy stood his mother Syrita,
30, an attractive woman whose soft face belies
the rugged ghetta life she has led. The worker
decided to let Antwan go home—he had no prior
arrests—so long as she brought him to court the
Tiext day,

Syrita had tried repeatedly to warn Antwan of
illicit goings-on at the playground. But such warn-
ings carry little weight for a Kid growing up on so-
clety’s margin: Antwan lives in a storefront apart-
ment just blocks from the drug-saturated play-
ground, His mother and grandmother survive on
public assistance, and his mother is battling de.
pression with medication and counseling. His fa-
theris long gone.

‘The next day Antwan and his mom show up at
juvenile court, which is crammed into the base-
ment of Clarence Mitchell, The building’s massive
cofumns, vaulted ceilings and dimly lighted corri-
dors conjure fleeting {mages of 2 dungeon, Chil-
dren wander the hallways, g few in tears, The wa-

Families find justice
elusive as they
wander the court's
hallways

VME
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ter fountains arc 100 high for most to reach.
Lawyers, their arms spilting over with folders, bus-
tle about, SherifT's deputies cast jaundiced eyeson
itall,

Syrita Davey, dressed in a white blouse, purple
skirt, hoop earrings, sits with her son in & noisy,
claustrophobic interview room, Law student Har-
ry Kassap, a volunteer in the public defender’s of-

A
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fice, fistens to the boy's story. The defender’s of-
fice, which represents indigent youthful offenders,
usually has only a few minutes to learn about ¢
case before the accused must appear before a
master in chancery, one of the quasi-judicial hear-
ing officers who presides in juvenile court. It does
not take Jong for Kassap to become
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“Oh ssys a slightly flustered
Fishkin,

“You sound disappointed,” replies
MeNamara,

“Well, you know, I'd like to kecp this
case cul of the system.”

“Dave, you know my policy on drug
dealing," MeNamarn answers, then
pauses, *But I'll read the report and keep
anopenmind”

Athird break for Antwan: McNamara,
who worked 25 a night bailif to get
through !law school, s actually on Fishkin's.
side this time, She wis bom and raised in
New Jersey in a bluc-collar family; her

d d reputation is a reflcction of a
strong sense of putrage atthe inner-city di-
saster, “Somelimes,” she says, “I get home
at night and 1 think my nume 35 ‘Bitch,
‘They stop being kids ta you afier a while,
Some of them are viclous and nasty.
They'd shoat you in a heartbeat.™

For Antwan, however, her anger mo-
mentarily softens, After making some
phonecalls, McNsmara finds a spot for the

in Choice, an i pro-
gram that enlists college graduates tokeep
trackof wayward kids and ensure that help
i jlable to them. S i
visit offenders a dozen times a day to keep
them on the straight and nurrow, McNé-
mara passes the news on to Fishkin,

Antwan finds out his fate farer that
day. “You doa't want to be arrcsted
again, do you?" state’s anorncy McNa-
mara asks the youngster at his court appearance,
He shakes his head no, She tells him that a Choice
waorker will be his big brother, “What's your job
going to be?" she inquires, Replies Antwan:
*Obey my mom or my Choice worker.”

By this time, everyone in the courtroom real-
izes that this may be the most elusive quarry, a kid
who can be saved, The tone in the courtroom
changes. Master Bradley Bailey, presiding over
the case, asks Antwar if he likes to read. The boy
says yes. So Bailey writes something on a slip of
paper and hands it to him, “Can you read that?"

“D...sa2..,vid Fish .., kin,” Antwan re-
sponds. Directs Bailey: “You concentrate on do~
ing that i d leave all the other stuff

0

-

“The kid was 2 complete victim,” he later
observes, “yet the system treats him as an abso-
Juie criminal”

Antwan gets his sccond break. The defendar’s
office nssigns his file to chief public defender Da«
vid Fishkin, a gentle giant who looks like a beard-
ed Ichabod Crane. More than enything else, Fish-

¥og ki decides, efforts must be made to keep Antwan

“out of the system” by placing him in a “diver-
sion" program, which offers ing and indi-

out on the sireet.” He remands Antwan to his
mother’s custody. In 60 days he must return to
court to demonstraie how he's doing.

The outlook for the two tecnage drug dealers
wha were arrested with Antwan—Daryl Williams
and Donnell Curtis—is not as hopeful, Locked up
overnight, they also appear in court before Master
Bailey, Daryl's aunt sits in the courtroom, her eyes
surrounded by dark circles and her face a tight

iction of lines, A drug addict on the nod, she

| vidual attention rather than harsh penalties like

incarceration. Like everyone else i the court-
house, Fizhkin knows that once 2 kid falls deeper
into the justice system, he may never get out. But
the [awyer is worried that the prosecutor on the

k  casc may have something different in mind. He

makes a call and discovers, to his dismay, that as-

slumps drowsily against the bench, a handkerchief
over her mouth and nose. Donnell's moiher sits
alert and angry in the back row, Both youngsters
wear a hard, empty-cyed look of fury.

McNamara argues for locking the boys up un-
til their full-dress conrt hearing in thirty days. As-
sistazt public defender Robin Ullman requests

sistant state’s attorney Mary M mara, 29, a
well-known hard-liner on drug issues, will oppose
hins.

which would allow the ac-
cused to stay at home until then. Bailey decides to
tock them up, “What's that rean?" asks Williams,
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ra tail, powerfully built kid. “t means you
stay in Charles Hickey School until the
trial,” says Builey,

“What?" shoats back Williams, “1
didn't have nothin’ to do with that fittle
boy?* Ullman, prim and bespectacled,
jumps up and orders her client to be qui-
1, But he won't shut up, “F...ed up,
man,” he curses as a courthouss jailer
leads him back taward a holding cell, His
loud protests echo down the hall.

Williams has good reason to fear
Hickey Schoo, a grim gosTectional facili-
ty. The accused dealer told the arresting
cops he was only 15, but at Hickey a coun-
selor recognizes him as someone else en-
tirely. “Tyrone, are you back? I thought
you were 100 old for us now.” Daryl is
really Tyrone Roberts, age 19. He's head-
ed for adult court.

Roberts too was once a ldst young-
ster, He fell into the court system 11 years
go, accused of malicious destruction. He
was already a neglected and sbused child,
arunaway and a truant, His mother want-
ed to kick him out of her home when he
was 10 years old, At 15 he fractured
kid’s skull with a brick for teasing him
and was Jater arrested for arson. Psychol-
ogists claimed he suffered from neuro-
Iogical dysfunction, attention-deficit dis-
order and poor impulse control. For a
time, Ritalin, an antihyperactivity drug,
helped. But two years ago, he was arrest-
ed for assault, and in 1991 he was busted
for possession of cocnine and jayriding.

As Donnell is handcuffed and led out the
courtroom doot, his mother is asked i€ she would
like to talk to him, “I ain't got nothin’ much to
say,” she mutters, turning away. Her son does not
look ather ashe walks out.

Antwan's case is one of 1,070 heorings that
moved through the court in th's single week, Last
year juvenile court accounted for 61% of alt
Eighth Circuit Court hearings. Moving cases
through the gridlocked court is often more impaor-
tant than dispensing justice, In 1991 about 14,000
new cases were filed, or 2056 more than five years
ago. Delinquency cases jumped 15%, while abuse
and neglect cases soared 40%.

Emity

Nearly 80% of juvenile-court wnrk involves
youthful offenders like Antwan. The rest focuses
on ahused and neglected childsen. Perhaps the
most tragie case to pass through Baltimore's juve-
nile court this week invoived Emily Travis, 6, Sev-
eral months earlier, Emily had toid two depart-
ment-of-sacial-services workers. that her father
sexually abused both her and her sister Tracy, 10,
in the bedroom while their mother cooked dinner.
Since then, Emily has been in a foster home, The
courthopesto find a permanent plzce forher,

Qlinging to a doll that plays It's a Small World,
Emily walks into the court's waiting room, a win-
dowless place, where children play with a well-
worn set of plastic blocks. This is not her first visit,
Three years ago, high levels of lead were found in
imily’s blood; her parents resisted health-depart-

ment éfforts to rid their home of the toxic metal,
Court papers described the home as filthy, unsani-
tary and insect infested.

Apparently Jittle has changed since then, Law-
yers in Master Bright Walker's coustroom pass
arcund secent photographs of the same house,
‘The photos display insects crawling in a bow] of
soup; trash containers cverflowing; food spoiling
on a table; bare, broken mattresses; porographic
pictures strewn on the floor,

‘The Travis family could be torn straight from
the pages of a William Faclkner novel: a clan o ri-
val the Snopeses in its deviance, Emily’s older
brother maims rats in an alley for recreation. Her
younger brother’s medical reports indicate he may
have suffered anal penetration., Emfly claims her
father has touched her breasts and genitalia.

To sort out the family’s history.of incestuous
relationships, lawyers devise a complicated family
tree, The man accused of molesting Emily is not
only her father but also her step-grandfather.
Emilyand her three siblings are the resultofan in-
cestuous relationship their mother had with her
stepfather. And Emily bad been slecping in a bed
with her mother and her father.

Chitd-welfare worker Viola Mason, who re-
moved Emily from her parents® house, i concerned
that the faatily may again slip out of the control of

Hr i wants

e dep
the court (o place Emily in a foster home,
This court, as parens patriae (literally father of
the country), spends a ot of time trying to salvage
children's lives and build new homes for them, But
aclimate of i d litfgi and
tion, along with a lack of money, has made the task

A child’s fate often
depends on the
compassion of a
caseworker

toarly 1,00 ‘
repofts.of child pbusé:

the past'decade, with |

4 miltion in 1989,

‘About 353 aEthes:

:wer_c substantiated;
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! 4 violent culture
has spawned a new
breed of offenders

taugher, In addition, the overburdened Baltimore
city social-setvit T has pathetically in-
adequate means to care for the children after they
are removed from their homes, a situation that
undermines the department’s mission from the
start,

Before Emily's hearing begins, her Legal Aid
Burcan lawyer, Joan Sullivan, takes her by the
Dhand and walks her upstairs to a quiet corner. She
asks Emily how she feels in her foster home. “I'm
still scared,” says Emily, “At night I see shadows
on the wall. Monsters.™ The social-services de-
partment wanis to place Emily with a cousin, but
the young girl wants to live with her grandmiother.
No matter how Sullivan fecls about the matter,
she is obligated to express to the court whatever
Emily, her client, wants. And that may not always.
appear to be the best solution,

Sullivan asks if Emily knows why she had 10
teave home. Emily says she doces not, and then she
spontancously recants her claims of abuse. “That

wasn't for real,” she says, “I ied.” But hier deniad
rings hollow.

“Da you like your-dad?” Sullivan continues,
Yes, says Emily. “He gives me money.” She adds
that her father promised to give her gifts and &
party when she comes home.

As often happens in these circumstances, the
lawyers eannot ogree on 8 solution for Emily.
Since the girl has recanted and no physical evi-
dence of abuse exists, it appears she may go home
with her parents, “It's an injustice,” observes
child-abuse expest Betsy Qffernsan, who has fol-
lowed Emily’s case, “It seems that no matter what
we know, there is always a loophole that means
the child will gu . t~¢9 the situation, and the cy-
cle continues.” Offerman explains that there is a
tremendous inicentive for children to deny sexual
abuse, “The message kids get is, 'If I say some-
thing, I will go 10 court and get taken away from
my family,’ ” Offerman says. “They start to think it
isbetter for them if they keep their months shut.”
Offerman used to be a therapist in the social-

fee dep 's sexual-ab unit,
which was closed in 1990 because of budget
constraints.

As the lawyers continue to argue in a corridar,
Emily falls asleep on her cousin’s shoulder in the
couriroons. ‘Then Master Walker arrives. At first
things go badly for the social-services department.
Emily’s lawyer prompts a soclal-services worker to
concede that the allegedly filthy house had been
cleaned in time for s later scheduled visis, The attor-
ney for the child's mother then gets the worker to
admit that Emily’s older sister Tracy has denied all
charges Gf sexual abuse. Under questioning from
the father’s Iawyer, the worker acknowledges that
there is no physical evidence of sexual abuse,

Then Offerman testifies. Emily, she says, de-
scribed her fathers fondling a2 & game. “She
talked about it as if she were going to a birthday
party,” says Offerman. “She had ng sense of taboo
aroustd this.” Offerman relates that when the fa-
ther was told Emily was being removed from his
home, he retorted, “You ask Tracy. She'll say
rothing happened.”

Finally Emily herseif sits down on a wooden
chair pulled up at the cnd of a long table to the
side of the master’s raised desk, “Do you remem-
ber talking to Miss Betsy?” asks Emily's lawyer,
pointing to Offerman, The distraught child says
nothing but fingers a piece of chalk she has carried
from an interview room, "“Was what you told her
the truth?” the lawyer asks. Emily shakes her head
no, then buries it in her elbow,

A few minutes later, sotial-services lawyer
Donna Purnicl tries to cut past Emily's refuctance
fa admit what she balieves happened. "Ase you
scared that if you tell, you won't g& home?" she
asks? Emily nods yes. “If you said something to
Betsy, would you be scared to say it now?” Emily
pods her hedd yes again, “Does Daddy ever tickle
you?” “Og my feet. On my leg.” Just 15 fi. away,
her fathier leans forward, rests his elbows on the
benck; in front of him and stares right at Emily,

The final witness is Tracy, a chubby girl who
smacks on chewing gum until Master Walker
makes her remove it, In short order, the girl denies
her father ever touched Emily and says Emily nev-
er told her of any abuse, She also claims she is not
afraid of her father.
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“1s there & reason why you wouldn't tell the
truth it your father did touch you?” asks Purmnelt,
trying fo unmask the appareat cover-up. Tracy
3ays 1o, Suddenly, Master Walker's loud voice
booms across the courtroom, “She's giving more
signals than a third-base coacn for the Boston Red
Sox,” Walker says, gesturing toward the gi's
mother. He has been watching her coach Tracy
from the bench nearby,

Afternoon hus slipped into evening. Emily's
motker yawns, When closing arguments end,
‘Walker, 2 kindly 20-year veteran of the bench who
writes haiku and dabbles in abstract painting,
rules that sexudl abuse did, in fact, occur, After lis-
fening to two hours of testimony, Walker is con-
vinced that Emily has been sexually abused by her
father and wants to protect hes from having it hap-
‘pen again, He orders Emily 1o remain in foster
care and asks social services to evaluate the suit-
ability of placing her in a relative’s home.

Dol in hand, Emily leaves the courtroom. In
the empty corridor, her siblings hug her and say
goodbye. A few minutes later, Exmily walks with
her caseworker out of the building and back to her
{oster home, perhaps separated from her parents
forever, The court has done what it can.

Timothy and Tommy

Julie Sweeney ofter wonders if her two cute
grandsons traded one horrible situation for anoth-
21 when they were uprooted from their mother’s
home and placed in foster care, Today she has
brought Timothy, 11, and Tommy, 9, to court to
review their fosier.care status, Their mother, Cas-
sandra, Sweeney’s 31-year-old davghter, is iome-
less; she chose cocaine over her two sons. There's
awarrant out for her arrest on charges of prostitu-
tion, so she won't appear in court today. “Cocaine
became her lover,” Sweeney explaing, “She told
me the high was so good that she wanted it, even if
it meant losing everything she had. She does love
herchildren, but she toves Mr, C. mors.”

Sweency, in her early 60s, is not well enough to
take care of her prandsons. She waited for more

vices caseworker told Sweency she could not take
her grandchildren, but she did anyway, After she
got them homne, lhey.?ll‘b{okc igt? tears, e

ment and explained that she was not well enough to
care for her grandsons herself, but she wanted the
brothers kept together. Instend the bays were
placed in separate foster homes, Tommy, the youn-
ger, slept on 2 urine-stained mattress without a
sheet, “He cried pitifully,” Sweeney recalls. “He
wouldn't eat or play. He satwith a shopping bag un-
der his arm.” The youngster was returned to his
arandmother’s house, but soon his mother, who
temiporasilycleaned herself upwith the helpofa de-
tox program, regained custody of the bays.

Things only got worse, One night Timothy
walked downstairs to find his mother injecting
drugs into her amm. Within months, the children
were back with socinl services.

This time, after reviewing the case, lawyer
‘Watts has designed an agreement that allows the
boys to rematn under official jurisdiction and con-
tinue a prograsn of therapy, Sweeney will retain
visitation rights. The boys want to live with their
aunt; the department will try to hefp the woman
afford better housing so that she can take them in.
Finaily Tommy will be assigned a Court-Appoint-
ed Special Advocate volunteer, who will look out
forhisbest interests,

Almost every child at Clarence Mitche!l coutd
use an advocate, but there aren’t enough to go
around. “It's overwhelming, and nobody really
has the time 1o prepare them for what’s hoppen-
ing,” says Diane Baum, who heads Baliimore’s
more than 160 volunteer advocates, What isnecd-
ed, says if rf administrative Judge David
Mitchell, is “a fundamental change in the way so-
ciety views the family and childsen,” Nothing less
than that will make the system work.

Antwan's Hope

Sametimes, though, against all odds, it docs
work, Days after Antwan Davey left court with his
mother, Choi lor Bob Cherry, a grad

than two years for the sock T to
rescue them from their mother’s destructive grasp.
*“Iwas sending food to them by taxi at their mother's
house," 3he tells Legal Ald Bureau Jawyer Lisa
Watts as they sit in the stuffy waiting room. “They
were abused and hungry, They turned into children
ofth " Despite the gr ther’s frequient
requests, the children were not removed frony the
home. “{My daughter] was selling furniture out of
the house and threatenzd to kilf the younger boy. [
called protective scrvices again, They went in and
said the house looked O.K. It's the laxest organiza-
tion I've ever scon.”

Finally Sweeney decided to become the chil-
drzn's fosceful advocate, “Push, push, push,” she
says. “Nothing ever works according to the sys-
tem. Someone in the family has to do it.” Two
years u30, when Cassandra’s drug habit became
uncontroliable, Sweency says the social services
informed her it had no home available in which to
place her grandchildren. So the next day Sweeney
went to collect the beys. Her daughter, high on
drugs, stumped on the couch, while men walked in
to buy drugs from someone upstairs. Cassandra
was using cocaine, pcp and Ritalin, A social-ser-

fromthe tough { Baston's Southie distri
paid his second visit. Like a shy colt, Antwan
leaned close to Cherty as the young man drove the
boy around 1own in his white Chevy Monte Carlo,
its throaty exhaust pipes growling.

Everyday Cherry and members of his
Choice 1eam keep tabs on Antwan; so far, the
boy's mother has only good things to say about
the program. *“They say he's got to call every-
day,” she says, “He has to come bome. at ccr-
tain times and not hang out in the wrong
places, I don't let him hang out at the play-
ground anymore.” Even Aniwan is impressed
with Cherry, “He seems like I can trust him.”

. Aftee the car ride, Antwan steps back inside
his apartment to do his homiework. His mother
unscrews the light buib from the kitchen socket
and it into the Jiving
glow itluminates n poster on a far wall of a black
boy crying. “He will wipe away all tears from their
eyes, the poster reads, “and there shalt be no
more death, nor sonnw, nor etying, nor pain. All
ol that has gone forever. —Revelation 21: 4

— With reporiing oy Mekusa Ludthke and james
Willwesth/Baktimors

ceiling. Its hash

Judge David
Mitchell believes
only fundamental
change can save the.
system and its
children

remedialwork.
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Senator Konr. Thank you very much, Judge Mitchell.

We are talking today about the juvenile court system, and the
fact that it is in such bad shape, and what we are going to do about
it.

As you know, many people suggest that the system be scrapped,
and that all violent kids be sent to adult court.

Judge Malmstadt, how do you respond to that?

Judge MawmstapT. I was a prosecutor in Milwaukee County for,
as you said, 17 years. I prosecuted adults; I did not spend a great
deal of time—maybe at most 30 days of that 17 years was spent in
the Children’s Court, and when I went to the Children’s Court as a
judge there, I thought 1 was going to run across a large number of
hardened, violent offenders, who just happened to be under 18.

What I have found is very needy, very hurting children, who do
awful things. To waive these children to the adult system, which,
in Wisconsin, and I am sure every other State in this country, is
already overcrowded, basically a revolving door system, with no
educational programming, no treatment programming, is to aban-
don those children, in many cases children who have been aban-
doned a number of times before, and I think it is totally inappro-
priate.

Senator Konr. Judge Orlando?

Judge OrLANDO. Senator, I believe that in many places the juve-
nile court has already been abandoned and abolished, because of
the practices of State legislatures, either by legislative exclusion of
offenses or furning over from the judge, in a judicial proceeding,
the decision of who is sent to the adult system to prosecutors across
this country. This practice must be reversed.

I believe that the court is being overloaded with the wrong type
of children. The offenders that are being sent into the failing aduit
correctional systems across this country are the children that the
court was originally designed to deal with. The numbers of minor
and low-risk offenders that are coming in are the kinds of children
tha}t1 the diversion and prevention systems were designed to deal
with.

The front-end services in this country that the original Juvenile
Justice Act was designed to fund-—prevention and early interven-
tion—are now dealing with the wrong types of children, and the
court is being overloaded with the child welfare system failures.

1 think that unless the juvenile court is given back the responsi-
bility to deal with children as it is designed to, and the back door
of the court is closed, except for a judicial decision that makes a
finding that a child is no longer amenable o treatment within the
juvenile justice system, that we will eventually erode the juvenile
court.

The public, as you know from our public opinion survey poll, has
lost confidence in the juvenile court. I believe it is because the
public is badly misinformed, as to what the juvenile court is doing,
and I believe that the prevention program should be made to deal
with the truly prevention cases, and the court should be dealing
with the serious offender, and keeping those children within the ju-
venile justice system in the kinds of programs that we know work;
we know the adult system fails with them.

63-658 - 93 - 6
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And 1 believe also that the detention system in this country is
overloaded. We had a Federal lawsuit that we were destined to lose
on our detention center, and the project that we initiated with the
Casey Foundation funding demonstrated that in 1987, when we had
200 children in a chaotic facility, designed for 109, and over 3 years
we implemented real reform, with our prosecutor, judges and local
advocacy groups, the average daily population is in the fifties. Last
Friday there were 47 in that center.

Now we have more serious offenders inside the detention center
than we had when there were 200 children in that detention
center, hecause we learned how to classify offenders, we learned
how to keep the right kids in security, and get the wrong kids out,
and get them the kind of services they need before it is too late.

Thank you.

Senaj):or Komur. Judge Mitchell, should we scrap the juvenile court
system?

yJudge MrrcaeLL. We will go back to the future, Senator. A hun-
dred years ago this system was created because of reform. It was
created because too many children were in adult prisons, without
regard to their age or their offense.

What is in its place if we scrap it? Back to the future. We go
back to a century ago, when we had 9- and 10-year-old little drug
dealers on the streets, in prison with 25- and 35-year-old murder-
ers, robbers, rapists, sodomists, et cetera.

Do we scrap that system, or do we give it an opportunity to make
it work? Do we give it the resources and tools?

Senator the horse that eats all the oats in the barn is the adult
criminal system. We all want secure treatment, and we will spend
a million dollars to try and attempt to execute a person, but we
won’t spend $1,500, $10,000, when that child was young and give
him an opportunity to succeed.

The court is a court, it is not a social services agency, exclusively.
It has a social responsibility; there needs to be a proper mix and
balance of the two, I think that can be achieved without difficulty.

There needs to be proper funding of the court. Why, in my com-
munity, should I have to fight like the dickens with a legislature
and an executive to make them understand that parents who are
about to have their children removed from them are entitled to
legal representation? A fundamental, basic precept: If you are
going to lose your child into the social welfare system, you should
be entitled to some representation, to understand what is happen-
ing with this situation.

No one wants to fund that. Well, they are not cute, they are not
sexy, they are not nice people. Maybe they beat up their child,
maybe they raped their child, or sodomized the child, but they still
have rights, and those rights need to be protected. Everyone else
has a lawyer, and we are able to provide for them, but not these
people.

What I am saying to you, Senator, is no, we shouldn’t scrap the
system. We should give the system the resources and tools to make
it work.

If I might, I also agree that we waive too many children. Most
waivers—excuse me, all waivers are failures. Most are failures of
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the system to respond, many are failures of the child and/or family
to respond, but they are failures on someone’s part.

Senator Konr. All right, thank you.

Judge Orlando, you mentioned a few programs that are working,
and you mentioned a Broward County detention initiative, Can you
tell us a bit about the Casey Foundation’s plans to replicate the
Broward County model?

Judge OrrLaNDO. Senafor, the Casey Foundation project in Fort
Lauderdale, which is Broward County, was a 3-year project funded
to reform our juvenile detention system, to try to make it a model.

We started with a building that was designed for 109 children
and, as I said, some days it was going over 200. The State was
spending $18,000 a month on overtime, we were averaging seven to
eight emergency room runs a week, for broken bones of either staff
or children, at $250 apiece, and we had no system whatsoever of
telling who was in that center.

The State was sued, it was a loser from the beginning, we medi-
ated a settlement of the lawsuit, and created a system outside the
building of home detention, a report center with the Boys and Girls
Clubs, and a shelter for the homeless kids who were being housed
in the detention center because there was no other place for them.

That system had the support of our prosecutor, our court, our
public defender and our community.

The results of the project were so impressive to the Foundation
that the board of the Casey Foundation, which is United Parcel
Service, recently decided to replicate the project over a 4-year
period, and they will be shortly—selecting seven or eight sites
across the country to give planning grants to, to plan a reform of
their detention system.

They are going to try to balance the planning grants to State sys-
tems, county-operated systems and court-operated systems, to get a
mix of programs. From the plans that will be submitted, they will
choose approximately four to five sites across the country to fund
over a 4-year period to replicate the reforms that were achieved in
Fort Lauderdale.

Like many of their other projects, this is a foundation that, I be-
lieve, is courageous, because they are willing to take on risky ini-
tiatives. Working with juvenile delingquency is much more risky
than working with the arts or some of the other things many foun-
dations choose to be involved with.

The foundation has decided that the underbelly and the hidden
closets of the juvenile delinquency system are the detention centers
of this country, and they are willing to fund a type of reform initia-
tive that may enlighten the country on detention practices, that
end up with the serious offenders under secure care, and the non-
serious offenders outside in a descending level of restrictiveness, to
no restrictiveness whatsoever, with the objective of detention being
purely to house and detain those children who present a real risk
of reoffending or nonappearance in court, and to find other re-
sources for all of the other types of children that are finding their
way into those systems now.

Senator KoHL. Judge Malmstadt, what do you think about that?

Judge MALMSTADT. I think it is a program that is long overdue. 1
think most of the kids—a lot of kids who wind up in the detention
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centers do so because they have frustrated a judge. The judge has
continually put the kid in some kind of less secure setting, and the
kid goes out and keeps doing petty offenses, minor offenses, or runs
away.

Our detention center, when it reached its worst overcrowding pe-
riods this summer, was overcrowded simply because there were no
other resources elsewhere to place kids. We had 40, 50, and 60 kids
sitting in detention, waiting to get placed into other treatment pro-
grams, and no treatment programs were available,

1 couldn’t agree with Judge Mitchell more, that the adult system
sucks up so many resources that we sit with kids who are in need
of services today, and, unless we figure out a way to freeze-dry
them until we can given them services, we had better be willing to
give them services now, because those kids ultimately, if not given
services, are going to become tomorrow’s violent criminals.

Senator Konw. Well, is it lack of knowledge, or really a disagree-
ment of opinion, or is it, for the most part, lack of resources to help
these kids?

Judge Maimstapt. I certainly think lack of resources is at the
head of the list in my State——in your State.

. Senator KonL. Lack of resources. No doubt, this is a major prob-
em.

What do you think, Judge Mitchell?

Judge MrtcHELL, Well, 1 agree. We are getting close to a situa-
tion in my community where one-in-one-out. We can’t put one in
until someone takes one out of a detention center, and talk about
public safety. It is a major and significant issue in tiie community.

Resources—I can give you the example of the fact that we can’t
prosecute cases as quickly as they should be prosecuted because the
Police Department doesn’t have the staff to simply transmit re-
ports to the Department of Juvenile Services for the intake investi-
gatioxé, and a determination of whether the case should be pros-
ecuted.

Months go by——not weeks, or days—months, When you have a
child who has been sexually abused, and as a victim, but they can’t
decide whether to prosecute that child-—the offender—for weeks or
months because they can’t transmit a police report to the Depart-
ment of Juvenile Services, before the court could even get involved
in the case, we are talking resources.

We are not talking just resources to the court, we are talking to
the system. It has got to be made important. The judges have to
deal with it as important. When you speak to a judge and say, I am
going to assign you to the juvenile court, it can’t be the reaction of,
well, what did you do to the administrative judge? Why did you
make him angry, or her angry? Or, are you going to “kiddie
court”? It is not appropriate.

We are dealing with children, and the only future you have, and
the only future I have, is them.

Senator KoHL. There is no doubt.

Do I understand you all to say that the major problem in our ju-
venile court system is not lack of awareness or sophistication about
what needs to be done with these young people who pass through
the system? That for the most part we understand the things that
need to be done in terms of handling them individually and suc-

r
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cessfully, to the extent it is possible. But, what is missing are the
resources to get that job done. Is that a fair statement?

Judge MALMSTADT. Yes.

Judge MrrcueLL. Absolutely. Again, we almost replicate the
adult criminal system in that regard. When the dollars get short,
then the pregramming is reduced or eliminated. You are left with,
lock them up, for public safety reasons, or put them on probation,
where they won'’t see anyone.

Senator KosL. Right.

Judge MircHELL. Where there is no supervision.

Senator KoBL. Are you saying to the Federal Government, look,
we appreciate all your insights and your comments, we appreciate
your hearings, and the opportunity to come and talk about these
things, but 70 or 80 or 90 percent of what you can do for us, if not
100, is just to give us more money? So that we can do what needs
to be done. Is that an accurate assessment?

Judge OrLANDO. Senator.

Senator KoHr. Yes.

Judge Orranpo. The Eisenhower Foundation, in its recent 10-
year anniversary issue, highlights very clearly that the knowledge
to deal with children in this United States exists. It is the political
will to institute and implement what we know works that does not
exist.

Money alcne is not the answer. My State pours millions into the
juvenile justice system, as we pour many more millions into our
aduit correction system. It is the political will to let the court work,
and let the court impiement—not the court, but the system, if it
may, work.

Judge Mitchell and I share an interest in & program in this coun-
try called Asszociated Marine Institutes, that deal with juvenile de-
linquents in nine States. I would add to his invitation to you to
visit the courts, to visit programs like the AMI programs, that have
demonstrated over and over again that, give us serious offenders
alz;d we will show you how, in most instances, we can rehabilitate
them.

It is not money alone, it is allowing the system to work, and not
dumping thousands and thousands of kids into the adult criminal
justice system in response o an uninformed, get-tough mentality.

Senator Konr. OK.

Judge MitcHELL. In Maryland we know that 90 percent of those
who are in adult prison have had juvenile contact.

Senator KoHt. Ninety percent of what?

Judge MitcHeLL. Ninety percent of the inmates in adult prisons
have had some juvenile contact, but we have never been given a
chance to really work with most of those people.

Judge MarmsTapTr. I think another thing we need besides re-
sources is, we need inforration. We need to find out what is work-
ing elsewhere. I don’t know about the other judges in the children’s
courts of this country, but I know I don’t have a whole lot of time
to travel around the country and examine what is going on in Bal-
timore, or what is going on in Florida.

My day in the court starts at about 8:15, and it ends at about
6:15. That is when I get on the bench, and I usually get off around
6:15. That is a typical day. We don’t go to a lot of conventions, find-
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ing out what programming works, and I think that kind of infor-
mation is also important—information about what does work, and
what doesn’t.

Another thing that I think is important is that, how to treat ju-
veniles is something that there are any number of organizations
that feel they have expertise in. When those experts disagree, it
seems that we reach a point of gridlock. There doesn’t seem to be
any willingness to talk about areas of agreement, as opposed to
areas of disagreement, and we wind up doing nothing, instead of
trying to do things that we agree on.

I have seen that in Wisconsin, I am sure that happens in other
States, as well—that we start out with an idea, let us try some-
thing, and then, as you are working toward trying a new program,
there gets ta be some disagreement among the people who had de-
cided to start this program, and it just stops, because they cannot
reach agreement on what is a minor point, really.

But there is something about the juvenile system that seems to
be endemic to that k:nd of behavior. ,

Judge OrLaNDO. Senator, to amplify on something that Judge
Mitchell said, in the State of Massachusetts, which is one of the
States we have identified as a model for juvenile justice program-
ming, only about 35 percent of the graduates—or, excuse me, 15
percent of the graduates of the juvenile justice agency in Massa-
chusetts are ending up in the adult criminal justice system.

That is reported in an evaluation by the National Council on
Crime and Delinquency for the Clark Foundation. There is a
reason for that, and 1 suggest that you possibly talk with the direc-
tor of that system, Ned Loughran, on what they do in Massachu-
setts.

Now, they have begun to implement some very unenlightened
practices with the recent change in administration, and that may
have a negative effect on their system, but up until this year they
were the model for the United States, and only 15 percent of their
graduates were going into the adult system within a 2-year period.

Senator KonrL. We want to thank you for coming this morning,
gentlemen. You have been a great help by providing some useful
insights, information and followup suggestions.

Judge MarmsTapT. Thank you for having us.

Senator Kot Thank you so much for coming.

Judge MrrcHeLL. Thank you.

Judge OrLanDO. Thank you.

Senator Konr. Qur second panel of witnesses includes both aca-
demics and advocates. We have with us Dr. Barry Feld, Dr. Gary
Melton, and Robert Schwartz.

Dr. Feld is a renowned expert on juvenile courts and access to
counsel. He has 20 years of practical experience in the field, work-
ing as a prosecutor in criminal and juvenile courts, helping to de-
velop the American Bar Association’s Juvenile Justice Standards,
and most recently working as a visiting scholar at the Office of Ju-
venile Justice and Delinquency Prevention.
~ Dr. Feld is also centennial professor of law at the University of
Minnesota Law School.

Dr. Melton directs the Center on Children, Families and the Law
at the University of Nebraska. He helped found the Consortium on
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Children, Families and the Law, which now advises Members of
Congress and their staff on juvenile justice and other related
issues.

A member of the U.S. Advisory Board on Child Abuse and Ne-
glect, Dr. Melton is a frequent visitor to this subcommittee.

And Robert Schwartz comes to us from Philadelphia, where he is
executive director of the Juvenile Law Center. Today he is also rep-
resenting the American Bar Association, where he chaired a sub-
committee to develop the association’s position on reauthorization
of the Juvenile Justice and Delinquency Prevention Act.

He has 17 years experience litigating cases on behalf of children
and juvenile justice, mental health, foster care, and health and
education systems. :

As we move to reauthorize the Juvenile Justice Act, and improve
the access kids have to justice, I know that we will be relying on
suggestions from this panel.

Again, we would appreciate it if you would keep your opening re-
marks to no more than 5 minutes, so we will have enough time for
discussion, and your written testimony will be made part of the
record in its entirety.

Dr. Feld, would you begin?

SECOND PANEL: ADVOCATES AND ACADEMICS

PANEL CONSISTING OF BARRY FELD, PH.D., UNIVERSITY OF
MINNESQTA LAW SCHOOL, MINNEAPQLIS, MN; GARY MELTON,
PH.D., DIRECTOR, CENTER ON CHILD:. <N, FAMILIES AND THE
LAW, UNIVERSITY OF NEBRASKA, LINCOLN, NE; AND ROBERT
G. SCHWARTZ, ESQ., REPRESENTING THE AMERICAN BAR ASSO-
CIATION, EXECUTIVE DIRECTOR, JUVENILE LAW CENTER,
PHILADELPHIA, PA

STATEMENT OF DR. FELD

Dr. FeLp. Thank you very much, Senator Kohl. I am very grate-
ful for the opportunity to visit with you this morning.

There are three points that I would like to make in my opening
remarks. The first is that it is time to put the just”.  into juvenile
justice. Although juvenile courts have converged, procedurally and
substantively, with adult criminal courts, they use procedures
under which no adult would consent to be tried.

If you are a young person, facing the prospect of a year or two in
a prisonlike setting, you will be tried in a closed courtroom, denied
the right to a jury trial, and, in too many instances, convicted and
incarcerated without even the agsistance of an attorney.

Twenty-five years after the Supreme Court in Gault mandated
procedural safeguards and the right to counsel, Gault's promise re-
mains unkept for many juveniles in many States.

Second, the continuing procedural deficiencies of the juvenile
court are untenable in an institution which is increasingly and ex-
plicitly punitive. There is a strong movement nationwide, both in
theory and in practice, away from therapeutic, individualized dispo-
sitions toward punishment.

The emphasis on punishment repudiates the basic assumptions
that juvenile courts operate in the child’s best interests, that
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youths should be treated differently than adults, and that juvenile
courts require fewer procedural safeguards because their conse-
quences are benign.

Third, as the rehabilitative ideal of the juvenile court has been
transformed into a second-class, scaled-down criminal court, that
provides neither therapy nor justice, it is time to consider abolish-
ing juvenile courts, and trying all offenders in criminal courts.

Practical procedural justice hinges on access to lawyers. T will
refer to some of the studies that I provided staff yesterday with
regard to my research on the provision of legal services in juvenile
courts. In my “In Re Gault Revisited” study, which reports the
only statewide data available in the literature, in three of six
States for which any data is available, half or less of juveniles had
lawyers.

In my “Right to Counsel” study,* in Minnesota, only 45 percent
of juveniles were represented. Nearly a third of the juveniles re-
moved from their homes, and over a quarter of those incarcerated
in institutions never saw a lawyer.

There is a relationship between the seriousness of offense and
the rates of representation. Juveniles charged with felonies are
more likely to be represented. But, the serious offenses are a minor
part of most juvenile court dockets, and the adverse impacts of
nonrepresentation fall most heavily on the majority of juveniles
charged with minor offenses.

The relationship between the seriousness of offense and the pres-
ence of counsel also suggests that variations in rates of representa-
tion reflect deliberate judicial policies, rather than juveniles' com-
petence to waive counsel.

There is a second phenomenon which is justice by geography.
Within a State, rates of representation are highly variable. Urban
juvenile courts are more formal, bureaucratized and lawyers may
appear more regularly. In more tradmonal rural settings, lawyers
appear rarely.

In Minnesota, for example, while 45 percent of our youths in the
State have lawyers, in the urban counties 63 percent do, whereas
in rural counties only 25 percent do. The explanation for nonrepre-
sentation is that juveniles have waived their right to counsel. In
evaluating waivers of counsel, we determine whether it was “know-
ing, mtelhgent and Voluntary under the “totality of the circum-
stance.”

Using this adult legal standard for assessing waivers of rights by
juveniles raises the question of what do kids know, and when do
they know it.

Dr. Melton has done some of the best empirical research which
suggests that kids are simply not as competent as adults to waive
their rights, knowingly, 1ntelhgently and voluntarily. The question-
able validity of juveniles’ waivers of rights to counsel raises a vari-
ety of collateral legal issues—-incarceration without representation,
and enhancement of sentences based on prior, uncounseled convic-
tions.

* Retained in subcommittee files.
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For purposes of the JJDP reauthorization;, we have to eliminate
waivers of counsel. There are a variety of alternative strategies
available to this committee—mandatory, automatic, nonwaivable
appointment of counsel in every case. That ig the position of the
American Bar Association in the Juvenile Justice Standards, and it
recognizes that juvenile courts are not social welfare agencies, but
legal institutions, exercising coercive powers.

At the very least, we should prohibit waivers of counsel without
prior consultation with counsel, and the concurrence of counsel on
the record, as a mechanism for assuring the development of legal
services delivery in juvenile courts.

At the very least, there should be an absolute prohibition on any
out-of-home placement, or secure confinement disposition, of unrep-
resented youths. In Minnesota, in the rural counties, over half the
juveniles removed from their homes, and over half the juveniles in-
carcerated in institutions, never saw a lawyer.

We also need to exclude prior uncounseled convictions when we
sentence juveniles as adults under guidelines, when we waive juve-
niles to criminal courts, when we sentence juveniles as juveniles,
and when we bootstrap status offenders into delinquency by relying
on their prior uncounseled status adjudications.

And finally, we need to improve the data collection on the deliv-
ery of legal services, so that we are in a position to monitor the
delivery of legal services in juvenile courts.

[Dr. Feld submitted the following material:]
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TESTIMONY ON "JUVENILE COURTS: ACCESS TO JUSTICE"
SUBMITTED BY
BARRY C. FELD

Mr. Chairman and Members of the Subcommittee:

My Name is Barry C. Feld. I am Centennial Professor of Law
at the University of Minnesota Law School., I am very grateful to
you and the members of the Subcommittee for inviting me to
testify this morning. For more than 20 years, I have devoted my
professional life to issues of juvenile justice, beginning with
my doctoral research on juvenile correctional institutions, as a
prosecutor in criminal and juvenile courts, as a Reporter for the
American Bar Assocliation’s Juvenile Justice Standards Project,
and recently as an OJJDP Visiting Scholar studying the delivery
of legal services in juvenile courts.

Juveniles' Access to Counsel in Delinquency Proceedings

For those of us who are concerned about access to justice in
juvenile courts, these are very troubling times. Twenty five
years ago in In re Gault (387 U.S. 1 [1967]), the United States
Supreme Court held that juvenile offenders were constitutionally
entitled to the assistance of counsel in juvenile delinquency

proceedings. Gault also decided that juveniles were entitled to

the privilege against self~incrimination and the right to
confront and cross-examine their accusers at a hearing. Without
the assistance of counsel, these other rights could be negated.

In the twenty five years since Gault, the promise of counsel
remains unrealized. On the basis of the data available, it
appears that in many states less than half of all juveniles
adjudicated delinguent receive the assistance of counsel to which
they are constitutionally entitled (Feld, 1984; 1988; 1989).

When Gault was decided, an attorney’s appearance in

delinquency proceedings was a rare event, occurring in perhaps 5%
of cases. Despite the formal legal changes, however, the actual
delivery of legal services to juveniles lagged behind. Recent

evaluations of legal representation in North Carolina found that
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the juvenile defender project represented only 22.3% of juveniles
in Winston-Salem, N.C., and only 45.8% in Charlotte, N.C. (Clarke
and Koch 1980:297). BAday (1986) found rates of representation of
26.2% and 38.7% in the southeastern jurisdictions he studied.
Walter and Ostrander (1982) observed that only 32% of the
juveniles in a large north central ¢ity were represented by
counsel. Bortner’s (1982:139) evaluation of a large, midwestern
county’s juvenile court reported that 58.2% of the juveniles were
not represented by an attorney. Evaluations of rates of
representation in Minnesota also indicate that a majority of
youths are unrepresented (Feld, 1984; 1988; 1989). Feld (1989)
reported enormous county-by-county variations in rates of
representation within Minnesota, ranging from a high of 100% to a
low of less than 5%. A substantial minority of youths removed
from their homes (30.7%) and those confined in state juvenile
correctional institutions (26.5%) lacked representation at the
time of their adjudication and disposition {Feld, 1989:1236-38).
The most  comprehensive study to date reports that in half of the
six states surveyed, only 37.5%, 47.7%, and 52.7% of juveniles
charged with delinquency were represented (Feld, 1988:401). 1In
short, it appears that Gault’s promise of counsel remains unkept
for most juveniles in most states.

One pattern that emerges is a direct relationship between
the seriousness of the offense and rates of representation.
Juveniles charged with felonies -- offenses against the person or
property -- and offenses against the person -- felony or minor -
- generally have higher rates of representation than the overall
rate (Feld, 1988a:402; 1989:1237). In most jurisdiction,
however, such offenses constitute only a small part of juvenile
courts’ dockets. Substantially higher proportions of juveniles
charged with "kid stuff" ~- minor property offenses, public
disorder, and status offenses -- are unrepresented. These
variations in rates of representation by offense reinforce the

view that the decision to appoint counsel reflects deliberate
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judicial policies rather than differences in minors’ competence
to waive the assistance of lawyers.

A second pattern that appears is that within the same state,
rates of representation in juvenile courts are highly variable.
Despite statutes and rules of statewide applicability, juvenile
justice administrations varies cohsiderably in urban, suburban,
and rural contexts (Feld, 1991). In urban settings, juvenile
justice intervention is more formal, bureaucratized, and due
process—oriented and lawyers may appear regularly. By contrast,
in more rural counties, juvenile courts are precedural less
formal and lawyers appear much less frequently (Feld, 1991). 1In
Minnesota, for example, while only 45% of youths in the state are
represented, in urban counties, 63% have lawyers, whereas in
rural counties, only 25% are represented (Feld, 1991:186). In
the rural counties, even a majority of juveniles charged with
felony offenses appear without counsel (Feld, 1991: 184-187).

There are a variety of possible explanations for why so many
youths appear to be unrepresented: parental reluctance to retain
an attorney; inadeqguate public-defender legal services in
nonurban areas; a judicial encouragement of and readiness to find
waivers of the right to counsel in order to ease administrative
burdens on the courts; cursory and misleading judicial advisories
of rights that inadequately convey the importance of the right to
counsel and suggest that the waiver litany is simply a
meaningless technicality; a continuing judicial hostility to an
advocacy role in a traditional, treatment-oriented court; or a
judicial predetermination of dispositions with nonappointment of
counsel where probation is the anticipated outcéme (Feld, 1984:
190; 1989: 216-17; Bortner, 19B2:136-147; Lefstein et al., 1969;
Stapleton and Teitelbaum, 1972). In many instances, juveniles
may plead guilty at their arraignment and have their disposition
imposed at the same hearing without benefit of counsel. Whatever
the reason and despite Gault’s promise of counsel, many juveniles

facing potentially coercive state action never see a lawyer,
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waive their right to counsel without consulting with an attorney
or appreciating the legal consequences of relinguishing counsel,
and face the prosecutorial power of the State alone and unaided.

Waiver of Coupsel The most commonly offered explanation of
nonrepresentation is that juveniles waive their right to counsel.
In most jurisdictions, the validity of relingquishing a
constitutional right is determined by assessing whether there was
a "knowing, intelligent, and voluntary waiver" under the
"totality of the circumstances." (Johnson v. Zerbst, 304 U.S. 458
(1938]; Fare v. Michael C., 442 U.S. 707 [1979]); Feld, 1984) The
judicial position that a youngster can "knowingly and
intelligently" waive cong¢titutional rights unaided is censistent
with most legislatures’ judgment that a youth can make an
informed waiver decision without parental concurrence or
consultation with an attorney. While the Supreme Court has not
ruled on the validity of a minor’s waiver of counsel in
delingquency proceedings, it has upheld a minor’s waiver of the
Miranda right to counsel at the pretrial investigative stage
under the "totality of the circumstances" (Fare v. Michael C.,
442 U.S. 707 [1979)]).

The crucial issue for juveniles, as for adults, is whether
such a waiver can occur "voluntarily and intelligently,"
particularly without prior consultation with counsel. The
"totality" approach to waivers of rights by juveniles has been
criticized extensively (Feld, 1984; Grisso, 1980; 1981; Melton,
1989). Empirical research suggests that juveniles simply are not
as competent as adults to waive their constitutional rights in a
knowing and intelligent" manner (Grisso, 1980; 1981). Professor
Grisso (1980:1160) reports that the prcblems of understanding and
waiving rights were particularly acute for younger juveniles and
that the level of comprehension exhibited by youths sixteen and
older, although comparable to that of adults; was still
inadequate (Grisso, 1980:1157).. While geveral jurisdictions

recognize this "developmental fact" and prohibit uncounselled
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waivers of the right to counsel or incarceration of unrepresented
delinquents (Iowa Code Ann. §232.11 [West Supp. 1985]; Wisconsin
stat. Ann. §48.é3 [1983); A.B.A. Juvenile Justice Standards,
1980a; 1980b), the majority of states allow juveniles to waive
their Miranda rights as well as their gault right to counsel in

delinquency proceedings without an attorney’s assistance.

Uncounselled Convictions ncarcertion Without
Representation, and Enhanced Sentences

The questionable validity of many juveniles’ waivers of the
right to counsel raises collateral legal issues as well. In
Scott v. Illinois (440 U.S. 367 [1979]), the Court held that even
in misdemeanor proceedings, counsel must be appointed for the
indigent if the trial judge actually orders a sentence of
incarceration. Thus, unless validly waived, counsel must be
appointed for any juvenile charged with conduct that would be a
felony if committed by an adult (Gideon v. Waingwright, 372 U.S.
335 ([1963]; In _re gault, 387 U.S. 1 [1967)), as well as for any
juvenile who is removed from her home or confined (Scott v.
Illinoi, 440 U.S. 367 [1979]).

One study in Minnesota reports that nearly one-third of all
juveniles removed from their homes and more than one-quarter of
those incarcerated in secure institutions were not represented
(Feld, 1989:1254-56). In the sixty-eight of Minresota’s eighty-
seven "low representation" counties, where only 19.3% of
juveniles had lawyers, more than half of all the juveniles who
were removed from their homes or who were incarcerated were not
represented (Feld, 1989:1255). Another study reported that more
than half of all juveniles tried in rural counties who were

removed from their homes or who were incarcerated were not

xepresented (Feld, 1991). Since larger proportions of juveniles
charged with serious offenses are represented, the primary impact
of incarceration without representation falls on the majority of
juveniles who are charged with minor offenses.

While incarceration without representation is improper, it

»
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is also improper to use prior uncounselled convictions o snhance
subsequent sentences as well (Baldasar v. Illinois, 446 U.S. 222
[1980]; United States v. Tucker, 404 U.S. 443 [1972]; Burgett v.

Texas, 389 U.S. 109 [1967]}. The principle that uncounselled

prior convictions should not be used te enhance subseguent
sentences has been applied in several contexts in which
uncounselled juvenile convictions were considered in sentencing.

While juvenile court judges in most states neither follow
formal sentencing guidelines nor numerically weigh a youth’s
prior record, they use prior uncounselled adjudications when
sentencing juveniles for subsequent convictions. Indeed, because
of juvenile court judges’ virtually unrestricted sentencing
discretion, the Baldasar issues are especially acute when
sentencing juveniles.

Another problem arises when status offenders are sentenced
to secure detention facilities or institutions for violating
conditions of their probation. Although the Juvenile Justice and
Delinguency Prevention Act was intended to deinstitutionalize
status offenders (Schwartz, 1989), 1980 amendments authorize the
secure detention of status offenders found in contempt for
violating a court order (Costello and Worthington, 1881).

Several courts have approved the use of the criminal contempt
power to Ybootstrap" status offenders into delinguents who may

then be incarcerated. In many jurisdictions Gault is deemed to

apply only to deliguency matters; most status offenders are not
provided with counsel at their initial adjudication (Feld, 1988).
Although the initial status adjudication and not the later
contempt proceeding is the "critical stage", courts have approved
the initial denial of counsel as long as counsel is provided at
the contenpt proceeding that actually leads to confinement (In re
Walker, 191 S.E.2d 702 [N.C. 1972]).

Both the Federal sentencing gquidelines and many states
include juvenile delinguency convictions in the criminal history

score used to sentence adult offenders (Feld, 1989). As a
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result, many unrepresented juveniles who are later tried as
adults have their prior, uncounselled juvenile convictions
included in their adult criminal history scores. Many judges who
sentence on a discretionary basis in either juvenile or criminal
courts also consider previous delinguency adjudictions and
dispositions when impecsing the present sentence.

The Performance of Counsel) in Juvenile Court

Even when juveniles are represented, attorneys may not be

capable of or committed to representing their juvenile clients in
an effective adversarial manner. Organizational pressures to
cooperate, judicial hostility toward adversarial litigants, role
ambiguity created by the dual goals of rehabilitation and
punishment, reluctance to help juveniles "beat a case", or an
internalization of a court’s treatment philosophy may compromise
the role of counsel in juvenile court (Stapleton and Teitelbaum,
1972; Lefstein et al., 1969; Bortner, 1982; clarke and Koch,
1980; Knitzer and Sobie, 1984). Institutional pressures to
maintain stable, cooperative working relations with other
personnel in the system may be inconsistent with effective
adversarial advocacy (Lefstein et al., 1969; stapleton and
Teitelbaum, 1972; ﬁortner, 1982).

There are strong indications that juveniles who are
represented by lawyers in more traditional "“therapeutic" juvenile
courts may actually be disadvantaged in adjudications or
dispositions when compared with similarly situated unrepresented
youths (Stapleton and Teitelbaum, 1972:63-96; Clarke and Koch,
1980:304-6; Bortner, 1982). Feld (1988; 1989) reports that
juveniles with counsel are more likely to be incarcerated than
juveniles without counsel. An evaluation of the impact of
counsel in six states’ delinguency proceedings reported that "it
appears that in virtually every jurisdiction, representation by
counsel is an aggravating factor in a juvenile’s
disposition....In short, while the legal variables (of

seriousness of present offense, prior record, and pretrial
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detention status] enhance the probabilities of representation,
the fact of wepresentation appears to exert an independent effect
on the severity of dispositions (Feld 1988:393)." A second study
by Feld (1989:1306) also concluded that, after controlling for
the influence of the other variable, the presence of counsel is
an aggravating factor in the sentencing of juvenile offenders.
One possible explanation for the consistent findings that
representation by counsel redounds to the disadvantage of a
juvenile is that the lawyers who appear in juvenile courts are
incompetent and prejudice their cliénts’ cases (Feld, 1989:1345;
Knitzer and Sobie, 1984). While there are few systematic
gqualitative evaluations of the actual performance of counsel in
juvenile courts, the available evidence suggests that even in
jurisdictions where counsel are appointed routinely, there are
grounds for concern about their effectiveness. Knitzer and Sohie
{1984:8-9) reported that about half of their courtroom
observations reflected either seriously inadequate or marginally
adeguate representation in which it appeared that the law
guardian had done no or minimal preparation. Public defender
offices in many jurisdictions often assign their least capable
lawyers or newest staff attorneys to juvenile courts to get trial
experience and these neophytes may receive less adequate
supervision than their prosecutorial counterparts (Flicker,
1983:2). Similarly, court appointed counsgl may be beholden to
the judges who select them and more conicerned with maintaining an
ongoing relationship with the court than vigorously protecting
the interests of their frequently changing young clients
(Flicker, 1983:4). The conditions of employment in ghvenile
court are not conducive to quality representation and are
unlikely to attract and retain the most competent attorneys.
Long hours, low pay, inadequate resources, crushing caseloads,
and difficult clients are likely to discourage all but the most
dedicated lawyers from devoting their professional careers to

advocacy on behalf of children.
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Discussion_and Policy Recommendations:
Eliminating Waivers of Counsel in Juvenile Court

Twenty five years after Gault held that juveniles are

constitutionally entitled to the assistance of counsel, half or
more of all delinguent and status offenders in many states still
do not have lawyers (Feld,‘1988; 1989), including many who
receive onut of home placement aﬂd even secure confinement
dispositiens (Feld, 1988:403-07; 1989:1234-36). These very high
rates of home removal and incarceration of unrepresented youths
constitute an indictment ail of the participants in the juvenile
justice process -~ the juvenile court bench, the prosecuting
attorneys, the organized bar, the legislature, and especially the
state supreme courts that have supervisory and administrative

responsibility for states’ juvenile courts.

Eliminating Waivers of Counsel

The United States Supreme Court has held that it is improper
to enhance sentences based on prior convictions or to incarcerate
an adult offender, even one charged with a minor offensa, without
either the appeintment of counsel or a valid waiver of counsel.
Moreover, both sta£e and the United states Supreme Courts have
described the type of penetrating inquiry that must precede a
"knowing, intelligent, and voluntary" waiver of the right to
counsel (Faretta v. California, 422 U,.S. 806 [1975); Fare V.
Michael C., 442 U.S. 707 [1979])}. Whether the typical Miranda
advisory which is then followed by a waiver of rights under the
"totality of the circumstances" is sufficient to assure a valid
waiver of counsel by juveniles is highly questionable. Continued
judicial and 1;gislative reliance on the %“totalitw of the
circumstances" test clearly is unwarranted and iuappropriate in
light of the multitude of factors implicated by the *“totality"
approach, the lack of guidelines as to how the various factors
should be weighed, and the myriad combinations of factual
situations that make every case unique. These factors result in

virtuaily unlimited and unreviewable judicial discretion to
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deprive juveniles of their most fundamental procedural safeguard
-~ tha right to counsel.

Parental Presepce is An Inadequate Sifequard One
alternative to using a "totality of the circumstances" test to
evaluate the validity of a juvenile’s waiver of Miranda rights or
the Gault right to counsel is to require the presence and
concurrence of a parent or other interested adult before any
waiver can be valid (Feld, 1984:177-83). Proponents of a
parental presence requirement believe that it can reduce the
sense of isolation or coercion to waive that a juvenile may feel;
and that they can provide legal advice that might not otherwise
be available to the juvenile. However, parents’ potential
conflict of interest with the child, their emotional reactions to
their child’s involvement in the justice process, or their own
intellectual or social disabilities may make them unzble to play
the envisioned supportive role for the child (Grisso, 1980:1142;
Feld, 1984:181). Parental presence may constitute an additional
coercive pressure for a child to walve her rights (Grisso,
1981:187-=200); even well-intentioned parents lack the Lygal
training necessary to assist their child with the problems faced.

Mandatory, Nopn-Waivable Representation Instead of relying
on a discretionary review of the “totality »f the circumstances"
or on the advice of parents, legislation or judicial rules of
procedure should mandate the autematic and non-waivable
appointment. of counsel at the earliest stage in a delinguency
proceeding {Iowa Code Ann. §232.11 {West Supp. 1985]}). As long
as it is possible for a juvenile to waive the right to counsel,
juvenile court judges will continue to find such waivers on a
discretionary basis under the "totality of the circums;ances."
The very fact that it is legally possible for a juvenile to waive
counsel itself may discourage some youths from exercising their
right if asserting it may be construed as an affront to the
presiding judge.

The A.B.A. - I.J.A. Juvenile Justice Standards recommend
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that "[t]he right to counsel should attach as soon as the
juvenile is taken into custody..., when a petition is filed...,

cor when the juvenile appears personally at an intake conference,

vhichever occurs first (A.B.A. Juvenile Justice Standards,
1980b:89)." 1In addition, "{the juvenile] should have ‘the
effective assistance of counsel at all stages of the proceeding’"
and this right to counsel is mandatory and nonwaivable (A.B.A.
Juvenile Justice Standards, 1980b:89). Indeed, because of the
importance ¢f counsel in implementing other procedural
safeguards, "[p]roviding accused juveniles with a non~waivable
right-to-counsel is probably the most fundamental of the hundreds
of standards in juvenile justice...(Flicker, 1983:i)."

Mandatory, nonwaivable representation by céunsel not only
protects the rights of the juvenile, but also helps the courts by
assisting in the efficient handling of cases and assuring that
any waiver that the juvenile is entitled to make are in fact made
knowingly and intelligently.

A full representation model is quite compatible with
contemporary juvenile justice administration as evidenced by the
experiences in California, Pennsylvania, and New York, as well as
in several counties in Minnesota (Feld, 1988a; 1989). The
experiences there indicate ﬁhat juvenile justice administration
does not grind to a halt if juveniles are routinely represented.
The systematic intwoduction of defense counsel would provide the
mechanism for creating trial records which could ke used on
appeal and which could provide an additional safeguard to assure
that juvenile court judges adhere more closely to the formal
procedures that are now required. Moreover, eliminating waivers
of counsel would lead to greater numbers of public defenders in
juvenile justice cases. An increased cadre of juvenile defenders
would get education, support and encouragement from statewide
asociation with one another similar to the post-gideon revolution
in criminal justice that reéulted from the creation of statewide

defender systems.
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More fundamentally, however, since the Gault decision, the

juvenile court is first and foremost a legal entity engaged in
social control and not simply a social welfare agency. As a
legal institution exercising substantial coercive powers over
young people and their families, safeguards against state
intervention and mechanisms to implement those safeguards are
necessary. The Gault Court was unwilling to rely solely upon the
benevolence of juvenile court judges or social workers to
safeguard the interests of young people. Instead, it imposed the
familiar adversarial model of proof which recognizes the likely
conflict of interests between the juvenile and the state.

A basic premise of procedural justice is that all citizens
have a stake in the orderly administration of the justice process
and that only lawyers possess the technical skills to assure that
occurs. In an adversarial process, only lawyers can invoke
effectively the procedural safeguards that are the right of every
person, including children, as a condition precedent to
unsolicited state intervention. The routine absence of counsel
calls into question thé very legitimacy of the juvenile court as
a legal institution and fosters an appearance, if not a reality,
of injustice. The presence of counsel functioning as an
independent check on coercive state intervention could legitimate‘
and assure the accuracy of delinquency adjudications.

A rule or law mandating nonwaivable assistance of counsel
for juveniles appearing in juvenile court might impose
substantial burdens or the delivery of legal services in rural
areas (Juvenile Justice Standards, 1980c:53; Feld, 1989).
However, despite any possible fiscal or administrative concerns,

every juvenile is already entitled by Gault to the assistance of

counsel at every critical stage in the process and only an
attorney can redress the imbalance between a vulnerable youth and
the state. The issue is not one of entitlement, since all are
entitled to representation, but rather the ease or difficulty

with which waivers of counsel are found, which in turn has
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enormous implications for the entire administration of juvenile
justice.

Prior consultation With_ Counsel Short of mandatory and non-
wailvable counsel, a prohibition on waivers of counsel without
prior consultation and the concurrence of counsel would provide
greater assurance than the current practice that any eventual
waiver was truly "knowing, intelligent, and voluntary." Since
waivers of rights, including the right to counsel, involve legal
and strategic considerations as well as knowledge and
understanding of rights and an appreciation of conseqguences, it
is difficult to see how any less stringent alternative could be
as effective. A per se requirement of consultation with counsel
prior to a waiver takes account of the immaturity of youths and
their lack of experience i: law enforcement situations. 1In
addition, it recognizes that only attorneys possess the skills
and'training necessary to assist the child in the adversarial
process. Moreover, a requirement of consultation with counsel
prior to waiver would assure the development of legal services
delivery systems that would then facilitate the routine
representation of juveniles.

At the very least, court rules or legislation should
prchibit the removal from home or incarceration of any juvenile
who was neither represented by counsel nor provided with stand-
by counsel. Such a limitation on disposition is already the law
for adult criminal defendants (Gideon v. Wainwright, 372 U.S. 335
[1963]; Scott v. Tllinois, 440 U.S. 367 [1979]), for juveniles in
some jurisdictions (Feld, 1984:187), and the operational practice
in jurisdictions such as New York and Pennsylvania, where
virtually no warepresented juveniles are removed or confined
(Feld, 1988a).

Data Collection on Delivery of lLegal Services The right to
and role of counsel entails a two~step process, The first is
simply assuring the presence of counsel at all. In many

jurisdictions, simply getting an atterney inteo juvenile court
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remains problematic. Although‘most states have the computer
capability of monitoring rates of representation, in many
jurisdictions the information simply is not collected routinely
{Feld, 1988a). County and state court administrators should
modify the juvenile court judicial information systems in order
to collect information on a host of important legal and socio-
demographic variables. Because this information is already
included in most juveniles’ social services records or court
files, expanding the judicial information code forms to
incorporate data summeraries would entail minor additional
administrative burdens but would greatly increase the information
available for policy analysis.

Excluding Prior Uncounselled Convictions Some states
include juvenile delinquency convictions in the criminal history
score of their adult sentencing guidelines (Feld, 1989). HMany
unrepresented juveniles who are later tried as adults have their
prior, uncounselled juvenile convictions included in their adult
criminal history scores. Many judges who sentence on a
discretionary basis in either juvenile or criminal courts alsc
consider previous delinquency adjudictions and dispositions when
imposing the present sentence. The enhancement of sentences
occurs both formally by statute or guideline, and informally as
an exercise of judicial discretion. Not only are many
unrepresented juveniles routinely adjudicated delingquent and
removed from their homes or incarcerated, but their earlier
dispositions substantially influence later ones (Feld, 1988;
1989). Finally, judges who sentence juveniles for vioclating a
valid court order or condition of probation often base their
finding on a prior, uncounselled adjudication as a status
offender. Whenever judges sentence youths, either as juvenile or
adult offenders, and whether on the basis of guidelines or
discretion, and consider juveniles’ prior adjudications of
delinquency, important legal issue arise.

Having decided to consider juveniles’ pricx records for
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sentencing both as juveniles and as adults, sentencing
authorities must now confront the reality of. the quality of
procedural justice in juvenile courts. If juvenile adjudications
are to be used to enhance sentences for juveniles or adults, then
a mechanism must be developed to assure that only
constitutionally obtained prior convictions are considered.
Again, automatic and mandatory appointment of counsel in all
cases is the olbvious device to assure the validity of prior
convictions. Anything less will subject a juvenile or young
adult’s sentence to direct or collateral attack, produce
additional appeals, and impose a wasteful .and time-consuming
burden on the prosecution to establish the validity of prior
convictions.

Until provisions for the mandatory appointment of counsel
are implemented, jurisdictions where juveniles are not routinely
represented should create a presumption that all prior juvenile
convictions were obtained without the assistance of counsel with
the burden on the prosecution to establish that such prior
convictions were obtained validly. This takes cognizance of the
fact that many juvenile convictions are obtained without counsel,
increases the prosecutor’s institutional interest in juvenile
justice administration, and provides a non-judicial mechanism to
assure that juveniles are represented and that any waivers of
counsel are adequately documented on the record.
MMQMMMMM

The quality of procedural justice is especially relevant to
recent changes in juvenile courts’ sentencing policies and

practices. The post-Gault era has witnessed a fundamental change

in the jurisprudence of sentencing as considerations of the
offense, rather than the offender, dominate several types of
juvenile court sentencing decisions. A shift in sentencing
philosophy from rehabilitation to retribution is evident both in
the response to serious juvenile offenders and in the routine

sentencing of delinquent offenders.
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Waiver of Juvenile Offenders to Criminal Court

Relinguishing juvenile court jurisdiction over a youth
represents a choice Between sentencing in nominally
rehabilitative juvenile courts or in punitive adult criminal
courts. The decision implicates both juvenile court sentencing
practices and the relationship between juvenile and adult court
sentencing practices. Two types of statutes -- judicial waiver
and legislative offense exclusion -~ highlight the differences
between juvenile and criminal courts’ sentencing philosophies
{Feld, 1987). Since juvenile courts emphasize individualized
treatment of offenders, with judicial waiver a judge may transfer
jurisdiction on a discretionary basis after a hearing to
determine whether a youth is amenable to treatment or a threat to
public safety. With legislative offense exclusion, by statutory
definition, youths charged with certain offenses simply are not
within juvenile court jurisdiction.

Judicial waiver embodies the juvenile court’s traditional
approach to individualized sentencing. A judge must decide
whether a youth is amenable to treatment or da.gercus even though
There is scant evidence of either effective rehabilitative
programs (Melton, 1989), or valid and reliable clinical tools
with which to diagnose or predict vhether a particular individual
will be a recidivist (Feld, 1987). Effectively, judicial waiver
statutes give judges broad, standardless discretion. Like
individualized sentencing, the subjectivity of waiver decisions
produces inequities and disparities (Feld, 1987; 1990). Many
juveniles judicially waived are charged with property crimes like
burglary, and not with serious offenses against the person. When
they appear in criminal courts as adult first-offenders, often
they are not imprisoned. As a result, a "punishment gap" occurs
when juveniles make the transition to criminal courts.

Within the past decade, characteristics of the offense
rather than clinical assessments of the offender increasingly

dominate this sentencing decision (Feld, 1987; 1990}.
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Legislatures use offense criteria either as dispositional
guidelines in judicial waiver to limit discretion and improve the
fit between waiver decisions and criminal court sentencing
practices, or to automatically exclude certain youths (Feld,
1987). More than twenty states have amended their judicial
waiver statutes to reduce their inconsistency and to reconcile
the contradictions between juvenile and adult sentencing
practices. Some states specify that only serious offenses such
as murder, rape, or robbery may be waived. Restricting waiver to
serious offenses limits judicial discretion and increase the
likelihood that significant adult sanctions will be imposed if
waiver is ordered.

More importantly, about half of the states have rejected the
juvenile court’s individualized sentencing philoserhy, at least
in part, emphasized policies of retribution or incapacitation,
and excluded youths charged with serious offenses from juvenile
court jurisdiction (Feld, 1987). While some states only exclude
youths charged with capital crimes, murder, or offenses
punishable by life imprisonment, others exclude longer lists of
offenses, such as rape or armed robbery. Regardless of the
details, these statutes remove judicial sentencing discretion
entirely and base the decision to try a youth as an adult
exclusively on the offense.

These statutes provide one indicator of the shift from an
individualized treatment sentencing philosophy in juvenile gourt
to a more retributive one and reflect legislative distrust of
judges’ exercises of discretion. Using offenses to structure or
eliminate judicial discretion repudiates rehabilitation, narrows
juvenile court jurisdiction, reduces its clientelle, and denies
it the opportunity even to try to treat certain yéuths.

Punishment in Juvenile Courts:
Qffense-Based Sentencing Practices
states apply principles of just deserts to the routine

sentencing of juveniles as well as to waiver (Feld, 1988b). The
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McKeiver Court rejected procedural equality between juveniles and
adults because juvenile courts purportedly treated rather than
punished youths. To determine whether juvenile courts are
punishing a youth for his past offense or treating him for his
future welfare, we may examine: legislative purpose clauses;
juvenile court sentencing statutes and actual sentencing
practices; and conditions of institutional confinement (Feld,
1987; 1988b). All of these indicators consistently reveal that
treating juveniles closely resembles punishing adult criminals.
But, punishing juveniles has constitutional consequences, since
the McKeiver Court posited a therapeutic juvenile court as the
justification for its procedural differences.

The Purpose of the Juvenile Court Forty-twc states’
juvenile codes contain a statement of legislative purpose to aid
courts in interpreting the legislation (Feld, 1988b). In the
past decade, about one-quarter of the states have redefined their
courts’ purposes. These amendments de-emphasize rehabilitation
and the child’s "best interest", and emphasize the importance of
protecting public safety, enforcing children’s obligations to
society, applying sanctions consistent with the seriousness of
the offense, and rendering appropriate punishment to offenders.
Courts recognize that these changes in purpose clauses signal a
basic philosophical re-orientation, even as they approve

punishment in juvenile courts (e.qg., D.D.H. v. Dostert, 269 S.E.

2d 401 [1980]; In ye D.F.B., 430 N.W. 2d 476 [1988]; In_ re Seven

Minors, 99 Nev. 427, 664 P.2d 947, 950 [1983]).

Just Deserts Dispositions:
Legislative and Administrative Changes in
Juvenile Courts’/ Sentencing Framework
Sentencing statutes provide another indicator of whether a
juvenile court is punishing or treating delinquents. Originally,
juvenile court sentences were indeterminate and non-propértional
to achieve the child’s '"best interests". While most juvenile

sentencing statutes mirror their Progressive origins, even states

that use indeterminate sentences emphasize the offense as a
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dispositional constraint. Several states instruct judges to
consider the Seriousness of the offense, the child’s culpability,
age, and prior record when imposing a sentence.

Determinate Sentences in Juvenile Court Despite the court’s
history of ixndeterminate sentencing, about one-third of the
states now use the present offense and priui record to regulate
at least some sentencing decisions through determinate or
mandatory minimum sentencing statutes or correctional
administrative guidelines (Feld, 1988b). Washington state
enacted just deserts legislation that based presumptive sentences
on a youth’s age, bresent offense, and prior record (Wash. Rev.
Code Ann. § 13.40.010(2) [Supp. 1984]). In New Jersey, juvenile
court judges consider offense, criminal history and statutory
Waggravating and mitigating" factors when sentencing juveniles,
and enhance sentences for serious or repeat offenders (N.J. Stat.
Ann. §§ 2A:4A-43(a) [West Supp. 1987]). Texas uses determinate
sentences for juveniles charged with serious offenses (Tex. Fam.
Code §§ 53.045; 54.03(b) and (c); 54.04 [Vernon 1988]).

andator imum_Terms of Confinement Based on Offense
Several states impose mandatory minimum sentences for certain
"degignated felonies" (Feld, 1988b). Some mandatory minimum
statutes give judges discretion whether or not to
institutionalize a juvenile, and prescribe the minimum term only
if incarceration is ordered. Other wandatory minimum sentencing
statutes are non-discretionary and the court must commit the
youth for the minimum period. Non-discretionary mandatory
minimum terms are imposed for serious, violent, or repeated
offenses. These therapeutic sentencing laws are addressed to
“violent and repeat offenders", “aggravated juvenile offenders",
“serious juvenile offenders%, or “designated felons'. These
statutes prescribe the level of security and the length of
confinement which may range from twelve to eighteen months, to
age twenty~one, or to the adult term for the same offense (Feld,

1988b). Basing mandatory minimum sentences on the offense

' 8
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precludes any individualized consideration of the offender’s
"real needs."

Administrative Sentencing and Parole Release Guidelines

Several states’ department of corrections have adopted

administrative guidelines that use offense categories offense to
structure institutional confinement and release decisions and to
specify proportional mandatory minimum terms (Feld, 1988b).
Juveniles committed to the California Youth Authority are
released by a Parole Board which uses offense guidelines to
establish release eligibility.

Empirical evaluations of juvenile court sentenging practices

Practical bureaucratic considerations, as well as statutory
mandates, influence juvenile court judges’ sentencing decisions.
Two general findinge emsrge from evaluations of juvenile court
sentencing practices, First, the present offense and prior
record account for most of the variation in sentencing that can
be explained (Feld, 1988b). Despite claims of individualization,
juvenile and adult sentencing practices are more similar in their
emphases on present offense and prior record than their statutory
language suggests. Second, after controlling for offense
variables, individualized sentencing discretion is often
synonymous with racial disparities (Feld, 1988b).

While there is a relationship between offenses and
dispositions, most of the variation in sentencing juveniles
remains unexplained. The recent statutory changes emphasizing
characteristics of the offense, rather than the offender, reflect
legislative disguiet with the underlying premises of
individualized justice, the idiosyncratic exercises of
discretion, and the inegualities that result.

Conditions of Juvenile Confinement Another way “o determine
whether juvenile courts are punishing or treating young offenders
is to examine the correctional facilities to which they are sent.
It was the deplorable conditions of confinement that motivated

the Court in Gault to insist upon minimal procedural safeguards
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for juveniles. Contemporary evaluations of juvenile institutions
reveal a continuing gap between rehabilitative rhetoric and
punitive reality. Studies in many jurisdictions report staff and
inmate violence, physical abuse, degrading make-work, and an
absence of clinical programs (Feld, 1988b). The daily reality
for juveniles confined in many so-called treatment facilities is
one of violence, predatory behavior, and punitive incarceration.

Coineciding with these post-Gault evaluations, lawsuits
challenged conditions of confinement, alleged that they violated
inmates’ “right to treatment" and inflicted “cruel and unusual
punishment, and provided another outside view of juvenile
corrections (Feld, 1984). Federal judges found that juveniles
routinely were beaten with fraternity paddles, injected with
psychotropic drugs for social control purposes, and deprived of
minimally adequate care or individualized treatment (Nelson v.
Heyne, 491 F.24 352 [1974)). Other courts found numerous
instances of physical abuse, staff-administered beating and tear-
gassing, homosexual assaults, extended solitary confinement in
dungeon-like cells, repetitive and degrading nake~work, and
minimal clinical services (Feld, 1988b). While juvenile
institutions are not as uniformly bad as adult prisons, the
prevalence of violence, aggression, and homosexual rape in
juvenile facilities is hardly consoling. Evaluations of these
rehabilitation programs provide scant support for their
effectiveness.

Summary of Changes in Juvenile Court Sentencing Practices
There is a strong, nationwide movement, both in theory and in
practice, away from therapesutic, individualized dispositions
toward punitive sentences. These formal changes and actual
practices eliminate most of the differences between juvenile and
adult sentencing. Imposing mandatory or determinate sentences on
the basis of offense and prior record contradicts any therapeutic
purposes and precludes consideration of a youth’s "real needs*.

Revised juvenile purpose clauses and court decisions eliminate

[N
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even rhetorical support for rehabilitation. All these changes
repudiate the original assumptions that juvenile courts operate
in a child‘’s "best interest", that youths should be treated
differently than adults, and that rehabilitation is an
indeterminate process that cannot be limited by fixed-~time
punishment.

These changes contradict the McKeiver Court’s premise that
therapeutic juvenile dispositions require fewer procedural
safeguards and raise questions about the guality of justice that

the Court avoided. Since Gault, the formal procedures of

juvenile and criminal courts have converged. There remains,
however, a substantial gulf between theory and reality, between
the law on the books and the law in action. Theoretically,
delinguents are entitled to formal trials and the assistance of
counsel. In actuality, the quality of procedural justice is far
different. More than two decades ago, the Supreme Court decried
that '"the child receives the worst of both worlds: he gets
neithar the protections accorded to adults nor the solicitous
care and regenerative treatment postulated for children (Kent v.
United States, 383 U.S. 541, 555 [1966]." Despite the
criminalizing of juvenile courts, most states provide neither
special procedures to protect juveniles from their own immaturity
nor the full panoply of adult procedural safeguards. Instead,
states treat juveniles just like adult criminal defendants when
equality redounds to their disadvantage and use less adequate
juvenile court safeguards when those deficient procedures provide

arn advantage to the state (Feld, 1984).

The Transformation of the Juvenile Court:

Reformed but not Rehabilitated
The recent changes in jurisdiction, sentencing, and
procedures reflect ambivalence about the role of juvenile courts
and the control of children. As juvenile courts converge

procedurally and substantively with criminal courts, is there any
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reason to maintain a separate court whose only distinctions are
procedures under which no adult would agree to be tried?

The juvenile court is at a philosophical crossroads which
cannot be resolved by simplistic treatment versus punishment
formulations. In reality, there are no practical or operational
differences between the two. Acknowledging that juvenile courts
punish imposes an obligation to provide all criminal procedural
safeguards since. While procedural parity with adults may sound
the death-knell of the juvenile court, to fail to do so
perpetuates injustice. To treat similarly-situated juveniles
dissimilarly, to punish them in the name of treatwent, and to
deny them basic safeguards fosters a sense of injustice that
thwarts any efforts to rehabilitate (Melton, 1989:168).

Abolishing juvenile courts may be desirable both for youths
and society. After more than two decades of constitutional and
legislative reform, juvenile courts continue to deflect, co-opt,
ignore, or absorb ameliorative tinkering with minimal
institutional change. Despite its transformation from a welfare
agency to a criminal court, the juvenile court remain essentially
unreformed. The guality of justice youths receive would be
intolerable if it were adults faciny incarceration. Public and
political concerns about drugs and youth crime foster a "get
tough"” mentality to repress rather than rehabilitate young
offenders. With fiscal constraints, budget deficits, and
competition from other interests groups, there is little
likelihood that treatment services for delinguents will expand.
Coupling the emergence of punitive policies with our societal
unwillingness to provide for the welfare of children in general,
much less to those who commit crimes, there is simply no reason
to believe that the juvenile court can be rehabilitated.

Without a juvenile court, an adult criminal court that
administered justice for young offenders could provide children
with all the procedural guarantees already available to adult

defendants and additional enhanced protections because of their

s
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vulnerability and immaturity {Feld, 1984; Melton, 1989). The
only virtue of the contemporary juvenile court is that juveniles
convicted of serious crimes receive shorter sentences than do
adults. Youthfulness long has been recognized as a mitigating,
even if not an excusing, condition at sentencing (Melton, 1989;
Thomson v. Oklahoma, 108 S. ct. 2687 [1988]). If shorter
sentences for diminished responsibility is the rationale for
punitive juvenile courts, then providing an explicit "youth
discount" to reduce adult sentences can assure an intermediate
level of just punishment (Feld, 1988b). Reduced adult sentences
do not require young people to be incarcerated with adults;
existing juvenile prisons allow the segregation of offenders by
age. TFull procedural parity in criminal courts coupled with
mechanisms to expunge records, restore civil rights, and the like
¢an more adequately protect young people than does the current

juvenile court.
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In re Gault Revisited:

A Cross-State Comparison
of the Right to Counsel
in Juvenile Court

Barry C. Feld

This article uses data from six states to analyze the availability of and the effects of
counsel on delinquency and status offenses cases in juvenile courts. In three of the
states, nearly haif or more of delinguent and status offenders did not have lawyers,
including many youths who received out-of-home placement and secure confine-
ment dispositions. In all the jurisdictions, each legal variable—seriousness of
present offense, detention status, and prior referrals—that was associated with
more severe dispositions was also associaied with higher rates of representation.
However, while legal variables enhance the probabilities of representation, the
presence of an attorney appeared to exert an additionai, independent effect on the
severity of dispositions, The article then explores the policy implications of these
findings.

More than twenty years ago in In re Gault, the U.S. Supreme
Court held that juvenile offenders were constitutionally entitled to the
assistance of counsel in juvenile delinquency proceedings. The Gault
Court mandated the right to counsel because “a proceeding where the
issue is whether the child will be found to be ‘delinquent’ and subjected
to the loss of his liberty for years is comparable in seriousness to a felony
prosecution”(Gault, 1967, p. 36). Gault also decided that juveniles were
entitled to the privilege against self-incrimination and the right to
confront and cross-examing their accusers at a hearing. Without the
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assistance of counsel, these other rights could be negated. “The juvenile
needs the assistance of counsel to cope with problems of law, to make
skilled inquiry into the facts, [and] to insist upon regularity of the
proceedings. . . . The child ‘requires the guiding hand of counsel at every
step in the proceedings against him’”(Gault, 1967, p. 36). In subsequent
opinions, the Supreme Court has reiterated the crucial role of counsel in
the juvenile justice process. In Fare v. Michael C., the Court noted that
“the lawyer occupies a critical position in our legal system. . . . Whether
it is a minor or an adult who stands accused, the lawyer is the one person
to whom society as a whole looks as the protector of the legal rights of
that personin hisdealings with the police and the courts” (Fare, 1979, p.
719).

In the two decades since Gault, the promise of counsel remains
unrealized. Although there is a scarcity of data, in many states less than
50% of juveniles adjudicated delinquent receive the assistance of counsel
to which they are constitutionally entitled (Feld, 1984, pp. 187-190).
Although national statistics are not available, surveys of representation
by counsel in several jurisdictions suggest that “there is reason to think

that lawyers still appear much less often than might have been expected”
(Horowitz, 1977, p. 185). :

In the immediate aftermath of Gault, Lefstein, Stapleton, and
Teitelbaum (1969) examined institutional compliance with the decision
and found that juveniles were neither adequately advised of their right to
counsel nor had counsel appointed for them. In a more recent
evaluation of legal representation in North Carolina, Clarke and Koch
(1980, p. 297) found that the juvenile defender project represented only
22.39% of juveniles in Winston-Salem, NC, and only 45.8% in Charlotte,
NC. Aday (1986) found rates of representation of 26.2% and 38.7% in
the jurisdictions he studied. Bortner’s (1982, p. 139) evaluation of a
large, midwestern county’s juvenile court showed that “over half
(58.2%)[the juveniles] were not represented by an attorney.” Evaluations
of rates of representation in Minnesota also indicated that a majority of

original data. Neither the respective state agencies nor the National Center for Juvenile
Justice bear any responsibility for the analyses or interpretations presented herein, I was
fortunate to have the oppcortunity to use these data through the National Juvenile Court
Data ‘Archive’s Visiting Scholar Program, which was supported by OJJDP. I received
exceptional support and assistance in assembling, organizing, and interpreting the states’
data from Dr. Howard Snyder, NCJJ Director of Systems Research, Ms. Ellen Nimick,
NCJJ Research Associate, and Mr. Terry Finnegan, NCJJ Compuier. Programmier,
Sheldon Krantz and Don Gibbons provided constructive critiques of an earlier draft of
this article. This article was presented at the 1987 annual meeting of the American Society
of Criminology, Montreal, Canada.
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youths are unrepresented (Feld, 1984, p. 189; Fine, 1983, p. 48). Feld
(1984, p. 190) reported enormous county-by-county variations within
the state in the rates of represeniation, ranging from a high of over 90%
to a low of less than 10%. A substantial minority of youths removed
from their homes or confined in state juvenile correctional institutions
lacked representation at the time of their adjudication and disposition
(Feld, 1984, p. 189).

There are a variety of possible explanations for why so many youths
appear to be unrepresented: parental reluctance to retain an attorney;
inadequate public-defender legal services in nonurban areas; a judicial
encouragement of and readiness to find waivers of the right to counselin
order to ease administrative burdens on the courts; a continuing judicial
hostility to an advocacy role in a traditional, treatment-oriented court;
or a judicial predetermination of dispositions with nonappointment of
counse] where probation is the anticipated outcome (Feld, 1984, p. 190;
Bortner, 1982, pp. 136-147; Lefstein, Stapleton, and Teitelbaum, 1969;
Stapleton and Teitelbaum, 1972). Whatever the reason and despite
Gault’s promise of counsel, many juveniles facing potentially coercive
state action never see a lawyer, waive their right to counsel without
consulting with an attorney or appreciating the legal consequences of
relinquishing counsel, and face the prosecutorial power of the state
alone and unaided.

Even when juveniles are represented, attorneys may not be capable of
or commitied to representing their juvenile clients in an effective
adversarial manner. Organizational pressures to cooperate, judicial
hostility toward adversarial litigants, role ambiguity created by the dual
goals of rehabilitation and punishment, reluctance to help juveniles
“beat a case,” or an internalization of a court’s treatment philosophy
may compromise the role of counsel in juvenile court (Stapleton and
Teitelbaum, 1972; Lefstein, Stapleton, and Teitelbaum, 1969; Fox,
1970; Platt and Friedman, 1968; Ferster, Courtless, and Snethen, 1971;
McMillian and McMuztry, 1970; Kay and Segal, 1973; Bortner, 1982;
Clarke and Koch, 198); Blumberg, 1967). Institutional pressures to
maintain stable, cooperative working relations with other personnel in
the system may be inconsistent with effective adversarial advocacy
(Lefstein, Stapleton, and Teitelbaum, 1969; Stapleton and Teitelbaum,
1972; Bortner, 1982; Blumberg, 1967).

Several studies have questioned whether lawyers can actually perform
as advocates in a system rooted in parens patriae and benevolent
rehabilitation (Stapleton and Teitelbaum, 1972; Fox, 1970). Indeed,
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there are some indications that lawyers representing juveniles in more
traditional “therapeutic” juvenile courts may actually disadvantage
their clients in adjudications or dispositions (Stapleton and Teitelbaum,
1972, pp. 63-96; Clarke and Koch, 1980, pp. 304-306; Bortner, 1982).
Duffee and Siegel (1971, pp. 548-553), Clarke and. Koch (1980, pp.
304-306), Stapleton and Teitelbaum (1972), Hayeslip (1979), and
Bortner (1982) all reported that juveniles with counsel are more likely to
be incarcerated than juveniles without counsel. Bortner (1982, pp. 139-
140), for example, found that “when the possibility of receiving the most
severe dispositions (placement cutside the home in either group homes
or institutions) is examined, those juveniles who were represented by
attorneys were more likely to receive these dispositions than were
juveniles not represented (35.8% compared to 9.6%). Further statistical
analysis reveals that, regardless of the types of offenses with which they
were charged, juveniles represented by attorneys receive more severe
dispositions,”

THE PRESENT STUDY

The present study provides the first opportunity to analyze system-
atically variationsin rates of representation and the impact of counsel in
more than one juvenile court or even one jurisdiction. It analyzes
variations in the implementation of the right to counse! in six states—
California, Minnesota, New York, Nebraska, North Dakota, and
Pennsylvania, as well as Philadelphia. These statistical analyses provide
the first comparative examination of the circumstances under which

lawyers are appointed to represent juveniles, the case characteristics
associated with rates of representation, and the effects of representation
on case processing and dispositions.

This study uses data collected by the National Juvenile Court Data
Archive (NJCDA) to analyze the availability of and effects of counsel in
delinquency and status offense cases disposed of in 1984.! While 30
states now contribute their annual juvenile court data tapes to the
NJCDA, the six states included in this study were selected solely because
their data files included information on representation by counsel.

Because of the many hazards and pitfalls in using juvenile court data,
an overview of the juvenile justice process and a description of the
individual state’s data precedes the cross-state comparisons. The
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NJCDA’s unit of count is “cases disposed” of by a juvenile court.?
Typically, juvenile delinquency cases begin with a referral to a county’s
juvenile court or a juvenile probation or intake department. Many of
these referrals are ciosed at intake with some type of informal
disposition: dismissal, counseling, warning, referral to another agency,
or probation. These referrals, whether disposed of informally or
petitioned to the juvenile court, also generate county record-keeping
activities that are reported to the state agency responsible for compiling
juvenile justice data.

The sample in this study consists exclusively of petitioned delinquency
and status offense cases. It excludes all juvenile court referrals for abuse,
dependency, or neglect, as well as routine traffic violations. Only
formally petitioned delinquency and status cases are analyzed because
the right to counsel announced in Gaulr attaches only after the formal
initiation of delinquency proceedings.3

The filing of a petition—the formal initiation of the juvenile
process—is comparable legally to the filing of a complaint, information,
or indictment in the adult criminal process (Feld, 1984, p. 217), Since
different county intake or probation units within a state, as well as the
various states, use different criteria to decide whether or not to file a
formal delinquency petition, the cross-state comparisons reported here
involve very different samples of delinquent populations, The common
denominator of all these cases is that they were formally processed in
their respective jurisdictions. As indicated in Table I, the proportion of
referred cases to petitioned cases differs markedly, from a high of 62.8%
in Nebraska to a low of 10.7% in North Dakota.

In most jurisdictions, a juvenile offender will be arraigned on the
petition. Since the constitutional right to counsel attaches in juvenile
court only after the filing of the petition, it is typically at this stage, if at
all, that counsel will be.appointed to represent a juvenile (Feld, 1984), At
the arraignment, the juvenile admits or denies the allegations in the
petition. In many cases, juveniles may admit the allegatioxs of the
petition at their arraignment and have their case disposed of without the
presence of an attorney.

The types of underlying offenses represented in the formaily filed
delinquerncy petitions differ substantially; the large urban jurisdictions
confront very different and more serious delinquency than do the more
rural, midwestern states (Nimick et al., 1985), In this study, the offenses
reported by the states are regrouped into six analytical categories. The
“felony/minor” offense distinction provides both an indicator of
seriousness and is legally relevant for the right to counsel (Gideon v.
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Wainwright, 1963; Scott v. Illinois, 1979). Offenses are also classified as
person, propetty, other delinquency, and status. Combining person and
property with the felony and minor distinctions produces a six-item
offense scale for cross-state comparisons.’ When a petition alieges more
than one offense, the youth is classified on the basis of the most serious
charge. This study also uses two indicators of the severity of dispositions:
out-of-home placement and secure confinement.6 The data were
originally collected by the California Bureau of Criminal Statistics and
Special Services,” the Minnesota Supreme Court Judicial Information
System,? the Nebraska Commission on Law Enforcement and Criminal
Justice,® the New York Office of Court Administration,!® the North
Dakota Office of State Court Administrator,!! and the Pennsylvania
Juvenile Court Judges’ Commission.!2

DATA AND ANALYSIS

Part of these analyses treat the availability and role of counsel as a
dependent variable using case characteristics and court processing
factors as independent variables. Other parts treat counsel as an
independent variable, assessing its relative impact on juvenile court case
processing and dispositions. These analyses attempt to answer the
interrelated questions regarding when lawyers are appointed to represent
juveniles, why they are appointed, and what difference does it make
whether or not a youth is represented?

Petitions and offfenses. Initially, the appearance of counsel must be
placed in the larger context of juvenile justice administration in the
respective states. Table | introduces the six states’ juvenile justice
systems, reports the total number of referrals where available, the total
number of petitions, the percentage of referrals to petitions, and the
types of offenses for which petitions were filed.

The juvenile courts in the varicus states confront very different
delinquent populations. In part, these differences reflect the nature of
the prepetition screening. While California, Nebraska, and Pennsyivania
courts formally petition approximately half of their juvenile court
referrals, North Dakota juvenile courts only charge about 10.7% of their
referrals. The numbers of petitions involved also differ substantially.
The large, urban states handle far more cases than the rural midwestern
states. Indeed, Philadelphia alone processes more delinquency petitions
than Nebraska and North Dakota together.

r
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“TABLE 1: Petitions and Petitioned Offenses
California  Minnesota Nebraska Mew York North Dakota Pennsylvania Philadelphia

Number of

Referrals 147422 - 6091 - 7741 18926 -
Number of

Petitions 88227 15304 3830 21383 831 10168 6812
% Referrals/ '

Petitions 46.3% 62.8% 10.7% 53.7%

Felony Offense

Against % 8.7 2.2 1.0 8.2 2 13.0 38.1
Person N (5946) {338) (39) {1764) (2) {1320) {2592}
Felony Offense

Against 27.2 143 11 4.8 158 259 197
Property (18571) (2196} {427) {3192) {131) (2653) {1339)
Minor Offense

Against 6.1 5.0 3.7 6.6 2.8 125 3.7
Person {4168) {766) {143) {1414) {23) {1275) {255)
Minor Offense

Against 17.1 299 43.9 18.8 29.8 249 249
Property {11700} (£574) {1680} {4019) (248} {2532) {1654)
Other 38.7 206 9.5 76 16.7 235 13.7
Deiinquency {26376) (3148) (364) (1631) (139} (2386) (932}
Status 22 28.0 30.7 43.8 34.7 N/A N/A
Offense {1468) {4282) {1177} 19363) (288)

L6T



198
400  CRIME & DELINQUENCY / OCTOBER 1988

The nature of the offenses petitioned also differs substantially among
the states. Felony offenses against the person—homicide, rape, aggra-
vated assault, and robbery—are much more prevalent in the large,
urban states. In Philadelphia, for example, 38.1% of the juvenile court’s
caseload involves violent offenses against the person, primarily robbery.
By contrast, a substantial portion of the rmidwestern states’ caseloads
consists of minor property offenses such as theft and shoplifting.

The states also differ markedly in their treatment of status offenders.
Pennsylvania/ Philadel{phia juvenile courts do not have jurisdiction over
status offenders. Similarly, status offenders in California appear to be
referred to juvenile courts only as a last resort. By contrast, in the
midwestern states, status offenses are the second most common type of
delinquency cases handled. The maximum age of juvenile court
jurisdiction in New York is 16 years of age, rather than 18 as in the other
states. The New York juvenile justice system deals with a significantly
younger population, which includes a substantially larger proportion of
status offenders.

Rates of representation. Table 2 shows the overall rates of repre-
sentation by counsel in the respective states, the percentages of private
attorneys and public attorneys—court appointed or public defender—
and the rates of representation by type of offense. Although Gault held
that every juvenile was constitutionally entitled to “the guiding hand of
counsel at every step of the process,” Gawlt’s promise remains unrealized
in half of these jurisdictions.

The large, urban states are far more successful in assuring that
juveniles receive the assistance of counsel than are the midwestern
states. Overall, between 85%-95% of the juveniles in the large, urban
states receive the assistance of counsel as contrasted with between 37.5%
and 52.79% of the juveniles in the midwestern states. Indeed, these data
may actually understate the urban state/rural state disparities. The
California Bureau of Criminal Statistics and Special Services cautions
that a coding error may be responsible for some of the juveniles who
were reported to be unrepresented.!’

The first rows of Tabie 2 report the percentages of private attorneys
and public attorneys (court appointed or public defenders) reflected in
the overall rates of representation. In every jurisdiction and regardless
of the overall rate of representaticn, public attorneys handle the vast
bulk of delinquency petitions by ratios of between 3:1 and 10:1,

Table 2 clearly shows that it is possible to provide very high levels of
defense representaticn to juveniles adjudicated delinquent. More than
95% of the juveniles in Philadelphia and New York state, and 85% or
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TABLE 2: Rapresentation by Counsel (Private, Public Defender/Ccurt Appointed)

California.  Minriesota Nobraska New York North Dakota Pennsylvania  Philadelphia

% Counsel g4.9* 41.7 52.7 959 375 86.4 952
Privatea 7.6 5.3 13.3 5.1 10.5 145 22,0
CA/PD 713 423 394 90.8 271 719 73.2

Felony Offense

Against Person 88.7 686.1 58.8 98.5 100.0 914 896.3
Private 112 39 147 4.3 - 220 29.9
CA/PD 775 56.3 441 94.2 100.0 69.4 66.4

Felony Offense .

Against Property 86.8 60.6 59.9 98.1 389 87.1 95.0
Private 9.0 6.2 144 8.3 12.2 15.1 205
CA/PD 77.8 54.4 485 89.7 26.7 72.0 745

Minor Offense

Against Person 867 73.5 4.3 99.0 47.8 89.3 96.1
Private 8.6 7.3 {49 a5 174 16.4 224
CA/PD 78.1 66.1 264 895 30.4 729 73.7

Minor Offense

Against Property 83.8 468 486 96.2 383 85.5 4.7
Private 6.9 5.3 14.1 6.5 125 11.9 16.1
CA/PD 77.7 41.4 355 89.7 25.8 736 8.7

Other Deilinquency 83.4 55.5 48.9 96.8 33.1 82.1 93.2
Private 6.4 5.9 16.0 8.0 10.8 10.8 12.3
CA/PD 77.0 49.6 3238 88.7 223 .4 80.9

Status Offense 74.1 30.7 56.1 93.8 37.2 N/A N/A
Private 3.3 3.9 103 2.3 7.3
CA/PD 708 26.9 46,3 91.6 299

a, Court Appointed, Public Defender.
1. The California Bureau of Criminai Statistics and Speclal Services cautions that this rate may understate the actual rate of representa-

tion, that Is, that an even largar percentage of Cailfornia’s juveniies are represented. See not& 13 for explanation.

661
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more in Pennsylvania and California were represented. Since the largs
urban states process a greater volume of delinquency cases, their success
in delivering legal services is all the more impressive. While it may be
more difficult to deliver legal services easily in all parts of the rural
midwestern states, county by county analysis in Minnesota shows
substantial disparities within the state; even the largest county in the
state with a well-developed public defender system provides repre-
sentation to less than half the juveniles (Feld, 1984, pp. 189-19€). These
variations suggest that rates of representation reflect deliberate policy
decisions.

Table 2 also shows the rates of representation by type of offense. One
pattern that emerges in all of the states is a direct relationship between
the seriousness of the offense and the rates of representation. Juveniles
charged with felonies—offenses against person or property—-and those
with offenses against the person generally have higher rates of repre-
sentation than the state’s overall rate. These differences in representation
by offense are typically greater in the states with lower rates of
representation than in the those with higher rates because of the latters’
smaller overall variation. In Minnesota, for example, while only 47.7%
of all juveniles are represented, 66.1% of those charged with felony
offenses against the person, 73.5% of those charged with minor offenses
against the person, and 60.6% of those charged with felony offenses
against property are represented.

A second and similar pattern is the appearance of larger proportions
of private attorneys on behalf of juveniles charged with felony
offenses—person and property—and offenses against the person than
appear in the other offense categorices. Perhaps the greater seriousness of
those offenses and their potential consequences encourage juveniles or
their families to seek the assistance of private counsel. Conversely,
private attorneys are least likely to be retained by parents to represent
the status offenders with whom the parents are often in conflict.

Offense and disposition. There is extensive research on the determi-
nants of juvenile court dispositions {(Fagan, Slaughter, and Hartsone,
1987; McCarthy and Smith, 1986; Dannefer and Schutt, 1982; Thomas
and Cage, 1977). However, “even a superficial review of the relevant
literature feaves one with the rather uncomfortable feeling that the only
consistent finding of prior research is that there are no consistencies in
the determinants of the decision-making process” (Thomas and Sie-
verdes, 1975, p. 416). In general, the seriousness of the present offense
and the length of the prior record—the so-called “legal variables™—

24
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explain most of the variance that can be accounted for in juvenile
sentencing, with some additional influence of race (Fagan, Slaughter,
and Hartsone, 1987; McCarthy and Smith, 1986). However, in most of
jliese studies, the legal variables account for only about 25% to 30% of
the variance indispositions { Thomas and Cage, 1977; Clarke and Koch,
1980; McCarthy and Smith, 1986; Horwiiz and Wasserman, 19%0).

Although this cross-state comparison cannot identify fully the
determinants of dispositions, the data lend themselves to an exploration
of the relationships among offenses, dispositions, and representation by
an attorney. Table 3 uses two measures of juvenile court dispositions: {1)
out-of-home placements, and (2) secure confinement. These categories
provide clear-cut delineations that lend themselves to cross-state
comparisons. They also have legal significance for the appointment of
counsel, since the Supreme Court has held, at least for adults, that all
persons charged with felonies must be afforded the right to counsel
(Gideon v. Wainwright, 1963), and that no person convicted of a
misdemeanor may be incarcerated unless he or she was afforded the
assistance of counsel (Scott v. Illlinois, 1979).

Table 3 shows both the overall rates of out-of-home placements and
secure confinement in the respective states as well as by categories of
offenses. The states differ markedly in their overall use of out-of-home
placements and secure confinement, ranging from a high of 30.8%)/ 14.5%
in California to a low of 10.3%/%.1% in Philadelphia. The ratio of
out-of-home placement to secure confinement also varies from 17:1 in
Pennsylvania to about 2:1 in California.

As expected, the seriousness of the present offense substantially alters
a youth’s risk of removal and confinement. In every state, felony
offenses against the person garner both the highest rates of out-of-home
placement and secure confinement, typically followed either by minor
offenses against the person or felony offenses against property, for
example, burglary. Conversely, minor property offenses-—primarily
petty theft, shoplifting—and status offenses have the lowest rates of
removal or confinement.

Offense and disposition by counsel. Table 4 adds the counsel variable
to the information contained in Table 3. Within each offense category of
youths who receive out-of-hotne or secure dispositions, Table 4 shows
the disposition rates for those youths who had counsel and those who
did not. Thus Table 3 shows that when juveniles commit felonies against
the person in California, 39.5%)/ 20.4% receive out-of-home placement
and secure confinement dispositions. The same cell in Table 4 shows
that youths with counsel were somewhat more likely to receive severe



§ TABLE 3: Present Offense and Disposition: Out-of-Homae Placement/Secure Confinement

Califarnia  Minnesota Nebraska Hew York North Dekota Pennsylvania Philadelphia

QOverall:
Home % 30.8 17.2 15.2 16.1 28.0 22.1 10.3
N = {21048) (2631) (584) {3255) (233) {2213) (628)
Secure % 14.5 : 33 5.2 7.1 9.6 1.3 1.4
N= {9902) {504) (199) {1423) (80) (132) (76}

Felony Offense

Against Person:
Home 395 30.2 28.2 223 50.0 28.7 . 126
Secure 20.4 9.5 15.4 19.2 50.0 2.5 1.7

Felony Offense

Against Property:
Home 31.2 274 185 > 186 35.1 213 11.3
Secure 16.7 8.2 12.2 120 17.6 8 8

Minor Qffense

Against Person:
Home . 25.8 215 21.7 12.7 39.1 135 5.7
Secure 115 3.3 9.1 9.6 13.0 2 A

Minor Offense
Against Property:

Home 24.3 14.6 8.5 14.1 28.6 18.8 59

Sacure 115 35 9.1 9.6 8.1 6 6
Other Delinquency: ) )

Home 325 20.2 15.9 16.1 273 275 11.4

Secure 15.2 1.9 8.8 10.6 144 24 1.0
Status Offense:

Home 27.9 10.7 223 15.6 236 N/A N/A

Securg . 1.0 0.5 1.8 1.3 45 - -

i
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dispositions than those without counsel—40.0% versus 35.5% out cf
home and 21.0% versus 15.4% secure confinement.

Except for North Dakota, with its very small numbers and low rates
of representation, a comparison of the two columns in each state and at
each offense leve] reveals that youths with lawyers receive more severe
dispositions than do those without lawyers. With twelve possible
comparisons in each state—six offense categories times two disposi-
tions—represented youths received more severe dispositions than
unrepresented youth in every category in Minnesota, New York, and
Pennsylvania, in all but one in California and Philadelphia, and in all
but two in Nebraska. Even in the highest representation jurisdictions—
New York and Philadelphia—this pattern prevails; there was virtually
no secure confinement of unrepresented juveniles in these locales.

While the relationship between representation and more severe
disposition is consistent in the different jurisdictions, the explanation of
this relationship is not readily apparent. It may be that presence of
lawyers antagonizes traditional juvenile court judges and subtly influ-
ences the eventual disposition imposed (Clarke and Koch, 1980).
However, the pattern also prevails in the jurisdictions with very high
rates of representation where the presence of counsel is not unusual.
Perhaps judges discern the eventual disposition early in the proceedings
and appoint counsel more frequently when an out-of-home placement
or secure confinement is anticipated. Conversely, judges may exhibit
more leniency if a youth is not represented. Or, still another possibility is
that other variables besides the present offense may influence both the
appointment of counse! and the eventual disposition.

Detention by offense. Table 5 shows the overall percentage of
juveniles against whom petitions were filed who were detained, as well as
the rates of pretrial detention by offense category. Detention, as used
here, refers to a juvenile’s custody status following referral but prior to
court action. It is important to note, however, that detention is coded
differently in various jurisdictions. In California, for example, which
appears to have a very high rate of pretrial detention, any juvenile
brought to a detention facility is logged-in and counted as detained, even
if he or she is held only for a short while until a parent arrives. By
contrast, Minnesota, which appears to have a very low rate of pretrial
detention, uses a very conservative definition of detention. Juveniles in
Minnesota are coded as detained only if a detention hearing is held,
which normally occurs 36 hours—about two court days—after appre-
hension (Feld, 1984). Thus the datain Table 5, while suggestive, are not
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TABLE 4: Representation by Counssi and Disposition {Homs/Sacurs}

California Minnesota Nebraska New York North Dakota Pennsylvania Philadelphia
Counsel = Yes No Yes No Yes No Yes No Yes No Yes No Yes No
Felony Offense
Against Person: )
Home 400 355 328 214 250 2B6 26 0.0 50.0 - 31.0 16.8 12.9 4.9
Secure 210 15.4 9.5 4.9 150 214 1985 00 50.0 28 a 1.7 2.1
Felony Offense
Against Property: .
Home 320 264 316 19.1 249 11, 190 00 471 275 249 8.2 11.7 4.8
Secure 16.5 10.6 10.4 5.0 16.2 7.8 122 0.0 118 213 1.1 0.0 0.9 0.0
Minor Offense
Against Person:
Home 26.8 19.2 223 149 200 28.2 127 741 455 333 220 7.8 55 10.0
Secure 12.3 6.1 3.5 1.1 12.0 9.9 9.7 0.0 9.1 16.7 0.4 0.0 0.4 0.0
Minor Qffense
Against Property:
Home 255 17.9 18.8 9.6 12,5 5.7 146 0.0 389 222 249 4.8 59 6.3
Secure 108 6.4 4.2 20 73 2.4 9.1 g.0 8.4 7.8 08 0.0 0.7 0.0
Other
Delinquency: .
Home 344 228 28.1 9.8 242 9.0 16.7 = 0.0 326 247 376 17.4 i1.4 1141
Secure 16.5 9.1 2.2 8 13.3 22 1.0 0.0 13.0 15.1 35 0.9 0.6 6.3
Status Offense:
Home 304 208 16.5 78 34.1 142 166 10 32.7 18.2 N/A N/A
Secure 6.3 7.1 9 4 2.1 1.4 14 0.0 1.9 6.7
[ ] - Q- ¢ ® ® . [
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directly comparable. Unfortunately, Philadelphia does not provide
information on a juvenile’s pretrial detention status.

Regardless of the jurisdictional definition of detention, its use follows
similar patterns. Juveniles committing felonies against the person are
the most likely to be detained, followed either by those committing
minor offenses against the person or felony offenses against property.
Since the evidentiary distinctions between a felony and a minor offense
against the person, for example, the degree of injury to the victim, may
not be apparent at the time of detenticn, these patterns are not
surprising.

Detention and counsel. Table 6 examines the relationship between a
youth’s detention status and representation by counsel, Detention,
particularly if it continues for more than a day, is a legally significant
juvenile court intervention that also requires the assistance of counsel
(Feld, 1984, pp. 191-209; Schall v. Martin, 1984). Every jurisdiction
provides for 2 prompt detentioit hearing to determine the existence of
probable cause, the presence of grounds for detention, and the child’s
custody status pending trial (Feld, 1984, pp. 191-209).

Table 6 reports the rate of representation at each offense ievel for
those youths who were detained and for those who were not detained.
For example, in Minnesota, 66.1% of the juveniles charged with felony
offenses against the person were represented (Table 2) and 24.6% of
them were detained (Table 5). However, 75.0% of those who were
detained were represented ag contrasted with 63.8% of those who were
not detained.

For each state, a comparison of the two columns reveals a consistent
paitern—youths who were held in detention had higher rates of
representation than did juveniles who were not. In four of the six states
at every level of offense, detained youths were more likely to be
represented, In Nebraska, in five of the six levels of offenses, detained
youths were more likely to be represented. Again, only in North Dakota,
with its small numbers and low rates of representation, does the pattern
break down.

While the differences between detained and nondetained youths are
smaller in the three jurisdictions with the highest rates of representation,
in Minnesota and Nebraska they are substantial, especially as the
seriousness of the offense decreases. Comparing the overall rate of
representation at different offense levels (Table 2) with the rates of
representation for detained youths (Table 6) shows that detention
provides a significant additional impetus for the appointment of
counsel, particularly for less serious offenders.
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TABLE 5: Present Offense and Pretrial Detention Status

California Minnesota Nebraska New York North Dakota Pennsylvania

% Detained 540 l 9.4 12.6 180 14.7 29.0
Overall N = {36100) (1443) {(483) (3841} (122) (2946)
Felony Offense
Against
Person 68.1 246 46,2 223 50.0 43.6
Felony Offense
Against
Property 56.6 15.6 20.1 178 183 30.6
Minor Offense ’

. Against
Person 52.0 16.1 25.2 15.2 21.7 220
Minor Offense
Against
Property 455 7.1 9.8 16.1 113 27.4
Other
Delinquency 54,7 10.6 . 13.7 20.2 201 24,7
Status
Offense 24.1 58 109 18.1 139 N/A

® . . ® L @ ® ®
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Detention and dispositions. Several studies have examined the
determinants of detention and the relationship between a child’s pretrial
detention status and subsequent dispositicn (Krisberg and Schwartz,
1983; Frazier and Bishop, 1985; Clarke and Koch, 1980; McCarthy,
1987). These studies report that while several of the same variables affect
both rates of detention and subsequent disposition, after appropriate
controls, detention per se exhibits anindependent effect on dispositions.

While this study cannot control for all variables simultaneously,
Table 7 shows the relationship among a youth’s offense, detention
status, and eventual disposition. Table 7 reports the percentages of
youths within each offense category who were detained and who were
not detained who received out-of-home placement and secure confine-
ment. Again, the results are remarkably consistent; in five of the six
jurisdictions and at every offense level, youths who were detained
received more severe dispositions than those who were not. Even in
North Dakota with its small numbers, the relationship between
detention and secure confinement appears in most offense categories.

What Table 7 shiows, then, is that the same factors that determine the
initial detention decision appear to influence the ultimate disposition as
well. However, when one compares the zero-order relationship between
offense and disposition (Table 3) with the relationship between of-
fense/detention and disposition (Table 7), it is apparent that detained
youths are significantly more at risk for out-of-home placement and
secure confinement than are nondetained youths. Generally, pretrial
detention more than doubles a youth's probability of receiving a secure
confinement disposition.

Counsel, detention, and disposition. Table 5 reported the percentages
of youths who were detained at each offense level. Table 6 examined the
relationship between detention status and representation and reported
that detention increased the likelihood of representation. Tabie 7
examined the relationship between detention status and disposition and
showed that detention also increased the likelihood of a youth receiving
more severe dispositions.

Table 8 reports the relationship between detention and disposition
when youth are represented by counsel to see whether the presence or
absence of counsel affects their dispositions. Table 8 indicates that a
detained youth who is represented by counsel is more likely to receive a
severe disposition than a detained youth who is not represented. In New
York, California, and Pennsylvania, which had very high rates of
representation, the represented/detained youths consistently received
more severe dispositions than the smail group of unrepresented/de-



ory

TABLE 6: Prstrial Dotention and Representation by Counssl

California Minnesota Nedbraska New York North Dekota Pennsylvania
- Detention => Yes No Yes No Yes Mo Yes No Yes No Yes No
Falony Offense
Against
Person 908 B49 780 638 467 684 99.7 98.1 1000 100.0 964 874
Felony Offenss
Against
Praperty 80.2 835 727 589 654 586 998 97.7 300 405 940 838
Minor Offense
Against
Person 839 842 824 722 472 388 995 989 800 389 950 - 864
Minor Offense
Against
Property 875 821 746 452 689 470 99.1 95.7 357 386 554 808
Other
Delinquency 83.1 79.1 785 532 721 443 924 96.1 179 369 925 776
Status
Offense 884 7241 703 285 89.7 511 g94 926 325 373 N/A
¢ 0. N . L

802




e 209
Feld / IN RE GAULT REVISITED  4il

tained juveniles, as was also the case in Nebraska. Only in Minnesota

@® and North Dakota was the presence of counsel not an “aggravating”
factor at the sentencing of detained youth. Again, this may siraply be the
result of dwindling numbers, or perhaps the factors that influenced the
initial detention decision took precedence over the presence of counsel
in those states.

The data in Table 8 in New York and Pennsylvania further reinforce

® the findings reported in Table 4; there was virtually no removal from the
home orincarceration of unrepresented youths. By contrast, substantial
numbers and proportions of youths in the midwestern states were being
detained and/or removed from their homes and placed in secure
confinement without the assistance of counsel.
‘ Prior referrals. Another legal variable that affects a juvenile’s
Y eventual disposition is a prior history of delinquency referrais (Clarke
: and Koch, 1980; Henretta, Frazier, and Bishop, 1986). The ngxt
analyses assess the relationships ameng prior referrals and dispositions,
prior referrals and representation by counsel, and prior referrals,
representation by counsel, and dispositions.

Nebraska is the only state in this six state sample that routinely
records information about a juvenile’s prior referrals at the time of a
current referral. However, the other states’ data tapes include youth
identification numbers. By combining several years of annual data tapes
and matching the county/youth identification number across years, it is
possible to reconstruct a youth’s prior record of offenses and disposi-
tions.

The Minnesota data reported in Tables 9-11 are from a different data
set than reported heretofore. These data represent juveniles disposed of
in 1986 with their prior records acquired in 1984, 1985, and 1986. In
1986, 45.3% of Minnesota’s juveniles were represented, as compared
with 47.7% in 1984 (Table 2), and the pattern of representation by
offense was similar: felony offense against the person, 77.3%; felony
offense against property, 63.0%; minor offenses against the person,
62.4%; minor offenses against property, 44.6%; other delinquency,
44,9%; and status offenses, 26.9%. The distribution of offenses in
Minnesota in 1986 was also similar to that recorded in 1984 (Table 1):
felony offenses against persons, 4.0%; felony offenses against property,
14.4%; minor offenses against person, 5.2%; minor offenses against
property, 32.3%; other delinquency, 16.6%; and status, 27.0%. Using
these Minnesota data permits a cross-state comparison of the relation-
ship among prior referrals, dispositions, and the presence of counsel. In
both Minnesota and Nebraska, the records of prior referrals were
recoded as G, 1 or 2, 3 or 4, and 5 or more. 14




E TABLE 7: Impact of Pretrial Detention on Disposition {Home/Secura)

012

California Minnesota Mebraska New York North Dakota Pennsylvania
Detention = Yas No Yes No Yes No Yes No Yes No Yes No
Felony Offense
Against Person: .
Hame 51.3 14.9 53.0 227 55.6 4.8 876 119 0.0 .100.0 50.3 11.9
Secure 26.3 8.0 205 59 33.3 0.0 50.3 10.1 0.0 1000 5.2 4
Felony Offense
Against Property: .
Home 422 17.1 465 240 51.2 10.3 49.6 11.7 300 36.0 47.0 10.0
Secure 19.6 11.0 225 6.9 36.0 6.2 32.0 75 30.0 153 22 0.3
Minor Offense
Against Person:
Home 389 11.6 46.3 16.8 41.7 15.0 454 6.8 600 333 40.4 59
Secure 16.6 6.3 6.5 26 222 4.7 39.0 4.3 60.0 5.6 0.7 0.1
Minor Offense
Against Property:
Home 374 13.7 40.2 127 35.8 55 454 79 288 286 48.5 7.5
Secure i2.8 82 15.3 26 224 25 315 43 7.1 8.2 2.0 0.1
Other
Delinquency: .
Home 443 -1886 439 174 - 5090 105 442 8.9 286 270 554 183
Secure 17.9 125 7.5 1.3 240 6.4 311 5.4 178 135 5.8 1.3
Status Offense:
Home 315 254 37.2 9.1 59.4 17.7 40.2 10.2 175 246 N/A
Secure 85 ., 6.1 4.0 0.3 78 1.0 28 1.0 5.0 4.4
® ' @, @ ® e e @
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Prior referrals and disposition. Table § reports the relationship
between prior referrals and out-of-home placements and secure con-
finement dispositions. Within each offense level, there is a nearly perfect
linear relationship between additional prior referrals and the likelihood
of more severe dispositions. For example, in Minnesota, 35.7% of those
juveniles with no prior record who commit a felony offense against the
person receive an out-of-home placement, as compared with 51.9% of
those with one or two priors, 84,8% of those with three or four priors,
and 100.0% of those with five or more priors. The same pattern obtains
for secure confinement dispositions. A similar direct relationship
between prior referrals and dispositions is evident in Nebraska as well.
Clearly, then, after controlling for the seriousness of the present offense,
the addition of a prior record strongly influences the sentencing
practices of juvenile courts.

Prior referrals and rates of representation. It will be recalled from
Table 2 that overall, 52.7% of youths in Nebraska and 47.7% of youths
in Minnesota (45.3% in 1986) were represented by counsel. Table 10
shows, within each offense level, the relationship between prior
definquency referrals and the likelihood of representation.

The aggregate rates of representation reported in Table 2 are the
composite of juveniles with and without prior referrals. For example, in
Minnesota, in 1986, 77.3% of all juveniles charged with felony offenses
against the person were represented. However, this proportion of
representation consisted of 73.6% with no priors, 81.5% with one or two,
89.3% with three or four, and 100.0% with five or more priors. A similar
relationship between prior referrals and rates of representation prevails
in Minnesota at all offense levels. Thus in Minnesota prior referrals
increase both the likelihood of out-of-home placement and secure
confinement (Table 9) as well as the appointment of counsel (Table 10).
In Nebraska, by contrast, the relationship between prior referrals and
rates of representation is not nearly as consistent. The major difference
in rates of representation occurs between youths with no prior referrals
and those with one or two priors. Perhaps this is because in Nebraska,
prior referrals include informal as well as formal referrals, whereas in
Minnesota, prior referrals consist exclusively of previously petitioned
cases (see note 14).

Disposition by attorneys by priors. Tables 9 and 10 show that prior
referrals are asscociated with receiving more severe dispositionsas well as
with the likelihood of having an attorney. Table 11 examines the
relationship between prior referrals and receiving an out-of-home
placement or secure confinement disposition when an attorney is



E TABLE 8: Representation by Attornay for Detained Juveniles and Disposition (Home/Secure)

California Minnesota Nebraska New York North Dakots Pennsylvania
Attarney = . Yes No Yes Neo Yes No Yes No Yes No Yes No
Felony Offense 3 '
Against Person: ‘ v .
Home 513 6815 52.1 62.5 57.1 500 57.7 c.0 - - 506 429
Securs 270 199 i88 125 429 375 50.4 0.0 5.2 4.8
Felony Offense
Against Property:
Hame 429 36.1 472 424 60.8 407 49.8 0.0 16.7 357 477 354
Secure 209 8.3 188 227 373 370 32.0 0.0 16.7 357 24 0.0
Minor Offense
Against Person:
Home 395 340 440 50.0 412 421 45.6 a.Q 50.0 1000 414 14
Secure 175 8.8 5.3 125 29.4 158 39.2 0.0 250 100.0 0.7 0.0
Minor Offense
Against Property:
Hame 3885 268 376 3586 404 234 45.8 c.0 400 222 494 290
Secure 140 4.1 110 119 250 149 31.8 0.0 0.0 111 21 0.0
Other
Delinguency: .
Home 454 353 443 379 58.1 333 44.5 0.0 60.0 217 579 250
Secure 19.2 7.0 3.8 8.6 29.0 8.3 31.3 0.0 400 130 6.0 2.3
Statue Offense:
Home 32.0 282 365 3438 618 417 40.2 444 308 111 N/A
Secure 9.4 26 3.2 6.1 38 333 29 0.0 0.0 74

[ 4
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TABLE 9: Prior Referrals and Dispositions (Home/Securs)

Minnesota Nebraska
Prior Referrals = 0 1-2 3-4 - b+ 0 1-2 3-4 5+
Felony Oftfense
Against
Person:
Home 357 519 8438 1000 188 20.0 50.0 . 66.7
Secure 229 333 60.6 100.0 6.3 13.3 - 50.0
Felony Offense
Against
Property:
Home 217 46.4 76.5 72.0 7.7 252 40.0 48.3
Secure 16.0 31.9 67.0 54.0 21 191 30.0 44.8
Minor Offense
Against
Person:
Home 14.2 385 G2.2 73.3 98 26.0 238 700
Secure 2.0 226 405 66.7 33 12.0 9.5 30.0
Minor Offense
Against
Property:
Home 10.4 27.3 49.0 65.2 4.7 12.8 19.0 253
Secure 6.6 18.8 395 52.2 1.5 7.5 14.3 16.9
Other
Delinquency:
Harme 124 315 469 55,0 8.7 253 36.8 18,2
Secure 6.7 19.2 319 50.0 1.7 18.9 214 9.1
Status
Offense:
Home B.7 19.3 38.9 48.8 19.8 27.7 31.8 47.6
Secure 1.6 5.8 23.5 30.2 09 3.6 6.8 9.5

present or absent. The percentages within offense categories, dis-
positions, and priors are those for youths receiving an out-of-home
placement or secure confinement when an attorney is present and when
one is not.

As can be seen by row comparisons at each offense level and type of
disposition across priors, youths with attorneys are more likely to
receive out-of-home placement and secure confinement than a.¢ those
without counsel. In effect, controlling for present offense and prior
record simultaneously, larger proportions of youths with lawyers
receive out-of-home placements and secure confinement than do those
: without. In Minnesota, with 48 possible comparisons—6 offenses times
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TABLE 10: Rates of Representation by Prior Referrals

Minnesota Nebraska

Prior Referrals = 0 1-2 3-4 5+ 0 1-2 3-4 5+
Felony Cffense

Against

Person 73.6 815 893 100.0 769 643 50.0 -
Felony Offense

Against

Property 57.1 71.2 78.2 84.1 69.6 679 654 26.1
Minor Offense

Against

Person 55.0 69.5 88.9 71.4 51.0 26.8 389 50.0
Minor Offense

Against

Property 395 588 75.% 825 16.8 57.6 53.0 358
Other

Delinquency 38.9 59.2 75.0 89.7 46.3 63.4 60.0 288
Status

Offense 233 40.3 629 66.7 7.7 58.5 34.4 438

2 dispositions times 4 priors—represented youths received more severe
dispositions in 44 instances. In Nebraska, represented youths received
more severe dispositions in 39 comparisons.

DISCUSSION AND CONCLUSION

Nearly twenty years after Gault held that juveniles are constitutionaliy
entitled to the assistance of counsel, half of the jurisdictions in this study
are still not in compliance. In Nebraska, Minnesota, and North Dakota,
nearly half or more of delinquent and status offenders do not have
lawyers (Table 2). Moreover, many juveniles who receive out-of-home
placement and even secure confinement were adjudicated delinquent
and sentenced without the assistance of counsel (Table 4). One may
speculate whether the midwestern states are more representative of most
juvenile courts in other parts of the country than are the large urban
states. In light of the findings from other jurisdictions (Clarke and Koch,
1980; Bortner, 1982; Aday, 1986), it is apparent that many juveniles are
unrepresented.

»
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.

TABLE 11: Dispositions (Home/Secure) by Attorney by Priors

‘ Minnesota Nebraska
Prior Referrals = 0 1-2 34 5+ s} 1-2 3-4 5+
Attorney
; Felony Offense
Against Person:
‘ Home Yes 395 495 840 100.0 100 333 1000 -
: No 231 545 66.7 - - - - 80.0
f: Secure Yes 243 320 560 100.0 10.0 222 - —
} No 154 318 667 - - - - 600
1 Felony Offense
Against Property:
Home Yes 252 534 769 75.0 10.8 355 588 100.0
] No 152 27;7 682 429 2.3 8.3 222 471
ol Secure Yes 189 37.2 66.7 55.6 3.4 263 41.2 100.0
i No 10.4 16.8 54.5 28.6 1.1 56 222 412
Minor Offense !
Against Person:
Home Yes 19.4 415 656 90.0 - 364 429 60.0
No 75 317 500 £0.0 200 300 18.2 800
Secure  Yes 11.% 222 408 80.0 - 18.2 28.6 40.0
No 3.5 21.7 50.G 50.0 8.0 13.3 - 200
Minor Offense
Against Property:
Home Yes 14.8 328 50.7 68.4 7.6 17.2 31.8 174
No 75 201 37.8 50.0 2.2 5.8 10.3 36.6
Secure . Yes 9.1 23.8 39.1 579 3.0 9.7 295 17.4
No 4.9 "7 333 250 0.2 3.6 2.6 19.5
Other Delinquency:
¢ Home Yes 202 393 590 553 16,0 385 44.4 -
H No 68 201 148 500 5.7 88 16,7 400
Secure Yes 11,6 235 423 8500 40 308 22,2 -
No 3.1 115 74, 500 - 29 - 20.0
Status Offense:
Home Yes 17.3 30.0 53.4 64.3 322 38.8 36.4 57.1
No 6.5 13.8 19.2 14.3 1.1 16.4 23.8 a4 4
Secure Yes 3.2 106 - 30.7 429 1.2 1.9 182 2885
No 1.1 2.8 13.5 7.1 1.2 14 48 -

Clearly, it is possible to provide counsel for the vast majority of
young offenders. California, Pennsylvania and Philadelphia, and New
York do so routinely. What is especially impressive in those jurisdictions
is the very low numbers of uncounseled juveniles who receive out-of-
home placement or secure confinement dispositions (Tables 4 and 8).
While this study shows substantial differences in rates of representation

;
i
3
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among the different states, it cannot account for the greater availability
of counsel in some of the jurisdictions than in others.

There are direct legislative policy implications of the findings
reported here. In those states in which juveniles are routinely unrepre-
sented, legislation mandating the automatic and nonwaivable appoint-
ment of counsel at the earliest stage in delinquency proceeding is
necessary (Feld, 1984, pp. 184-190). As long as it is possible for a juvenile
to waive the right to counsel, juvenile court judges will find such waivers.
Short of mandatory and nonwaivable counsel, a prohibition on waivers
of counsel without prior consultation with and the concurrence of
counsel would assure that any eventual waiver was truly “knowing,
intelligent, and voluntary” (Feld, 1984, pp. 186-187). Moreover, a
requirement of consultation with counsel prior to waiver would assure
the development of legal services delivery systems that would then
facilitate the more routine representation of juveniles. At the very least,
legislation should prohibit the removal from home or incarceration of
any juvenile who was not provided with counsel, Such a limitation on
dispositions is already the law for adult criminal defendants (Gideon v.
Wainwright, 1963; Scott v. lilinois, 1979), for juveniles in some
jurisdictions (Feld, 1984, p. 187) and apparently the informal practice in
New York and Pennsylvania where virtuaily no unrepresented juveniles
were removed or confined.!’ ‘

Apart from simply documenting variations in rates of representation,
this research also examined the determinants of representation. It
examined the relationship between “legal variables”—seriousness of
offense, detention status, prior referrals—and the appointment of
counsel. In each analysis, it showed the zero-order relationship among
the legal variables and dispositions, the legal variables and the
appointment of counsel, and the effect of representation on dispositions.

There is obviously multicollinearity between the factors producing
more severe dispositions and the factors influencing the appointment of
counsel. Each legal variable that is associated with a more severe
disposition is also associated with greater rates of representation. And
yet, within the limitations of this research design, it appears that in
virtually every jurisdiction, representation by counsel is an aggravating
factor in ajuvenile’s disposition. When controlling for the seriousness of
the present offense, unrepresented juveniles seem to fare better than
those with lawyers (Tables 3 and 4). When controlling for offense and
detention status, unrepresented juveniles again fare better than those
with representation (Tables 7 and 8). When controlling. for- the
seriousness of the present offense and prior referrals, the presence of
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counsel produces more severe dispositions (Table 10 and 11). In short,
while the Jegal variables enhance the probabilities of representation, the
fact of representation appears to exert an independent effect on the
severity of dispositions.

Although this phenomenon has been alluded to in other studies
(Bortner, 1982; Clarke and Koch, 1980), this research provides the
strongest evidence yet that representation by counsel redounds to the
disadvantage of a juvenile. Why? One possible explanation is that
attorneys in juvenile court are simply incompetent and prejudice their
clients’ cases {Stapleton and Teitelbaum, 1972; Lefstein, Stapleton, and
Teitelbaum, 1969; Fox, 1970; Platt and Friedman, 1968; Ferster,
Couztless, and Snethen, 1971; McMillian and McMurtry, 1970; Kay
and Segal, 1973; Bortner, 1982; Clarke and Koch, 1980). While
systematic evaluations of the actual performance of counsel in juvenile
court are lacking, the available evidence suggests that even in juris-
dictions where counsel are routinely appointed, there are grounds for
concern about their effectiveness. Public defender offices in many
jurisdictions assign their least capable lawyers or newest staff attorneys
to juvenile courts to get trial experience, and these neophytes may
receive less adequate supervision than their prosecutorial counterparts.
Similarly, court appointed counsel may be beholden to the judges who
select them and more concerned with maintaining an ongoing relation-
ship with the court than vigorously protecting the interests of their
clients. Moreover, measuring defense attorney performance by disposi-
tional outcomes raises questions about the meaning of effective
assistance of cournsel. What does it take to be an effective attorney in
juvenile court? Why do fewer defense attorneys appear at dispositions
than at adjudications? How might attorneys for juveniles become more
familiar with dispositional alternatives?

Perhaps, however, the relationship between the presence of counsel
and the increased severity of dispositions is spurious. Qbviously, this
study cannot control simultaneously for all of the variables that
influence dispositional decision making. It may be that early in a
proceeding, a juvenile court judge’s greater familiarity with a case may
alert him or her to the eventual disposition that will be imposed and
counsel may be appointed in anticipation of more severe consequences
(Aday, 1986). In many jurisdictions, the same judge who presides at a
youth’s arraignment and detention hearing will later decide the case on
the merits and then impose a sentence. Perhaps, the initial decision to
appoint counsel is based upon the same evidence developed at those
earlier stages that also influences later dispositions,
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Ancther possible explanation is that juvenile court judges may treat
more formally and severely juveniles who appear with counsel than
those without. Within statutory limits, judges may feel less constrained
when sentencing a youth who is represented. Such may be the price of
formal procedures. While not necessarily punishing juveniles who are
represented, judges may incline toward leniency toward those youths
who appear unaided and “throw themselves on the mercy of the court.”
At the very least, further research, including gqualitative studies of the
processes of initial appointment of counsel in several jurisdictions, will
be required to untangle this complex web.

NOTES

1. Many state juvenile court systems maintain automated reporting or case
management information systems. Beginning in 1978, the National Center for Juvenile
Justice (NC1J), the research division of the National Council of Juvenile and Family
Court Judges, obtained support from the Office of Juvenile Justice and Delinquency
Prevention to collect and store the computerized case records developed by the individual
states. Each year, data contributed to the National Juvenile Court Data Archive
(NJCDA) are merged to create a national data set containing detailed descriptions of cases
handled in the states by the nation’s juvenile courts. Although the individual states collect,
code, and report different types of information about a case, the NCIDA has developed a
standardized, national coding format that enables them to recode the raw data provided
by the states into a more uniform format. Since the states collect different information,
this study is constrained by the available data. Moreover, a cross-state comparative
analysis necessarily imposes a least common deriominator on the numbers and types of
variables that can be examined.

2. The NJCDA unit of count is “case disposed.” Each “case” represents a youth
whose case is disposed of by the juvenile court for a new delinquency/status referral. A
case is “disposed” when some definite action is taken, whether dismissal, warning,
informal counseling or probation, referral to a treatment program, adjudication as a
delinquent with some disposition, or transfer to an adult criminal court (Nimick et al.,
1985, p. 3). As a result of multiple referrals, one child may be involved in several “cases”
during a calendar year. Moreover, each referral may contain more than one offense or
charge. The multiple referrals of an individual child may tend to overstate the numbers of
youths handled annually. Multiple charges in one petition may appear to understate the
volume of delinquency in a jurisdiction. Because the unit of count is case disposed, one
cannot generalize from these data either the number of individual youths who are
processed by the court or the number of separate offenses charged to juveniles.

3. In Fare v. Michael C. (1979), the U,S. Supreme Court held that a juvenile has a
right to counsel even prior to the formal initiation of delinquency proceedings if he orshe
is subjected to custodial interrogation. The Gault decision involved a juvenile charged
with conduct that would be criminal for an adult and that could result in institutional
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confinement (Feld, 1984). The Supreme Court has never decided whether status offenders
have a constitutional right to counsel.

4. The National Juvenile Court Data Archive has developed a 78-item coding
protocol that recodes the raw offense data provided by the states into a uniform format,
This permits definquency offense data from several different original formats to be
recoded for analysis using a single conversion program.

5. The “felony offenses against person™ generally correspond to the FBI’s Uniform
Crime Report classification of Part | violent felonies against the person—homicide, rape,
robbery, and apgravated assault. “Felony offenses against property” generally include
Part 1 property offenses—burglary, felony theft, and auto theft. “Minor offenses against
person” consist primarily of simple assaults, and “minor offenses against property” consist
primarily of larceny, shoplifting, or vandalism. “Other delinquency™includes a mixed-bag
of residual offenses—drug offenses, public order offenses, and the like. “Status™ offenses
are the juvenile offenses that are not criminal for adults—runaway, truancy, curfew,
ungovernability, and the like.

6. The NJCDA has developed a 22-item conversion program that transforms the
state-specific dispositionsinto a uniform national format. NJCDA staff talk directly with
the state data collectors and reporters to determine how specific dispositions or programs
should be classified—out of home and secure—within the national format.

7. California’s Bureau of Criminal Statistics and Special Services {the Bureau)
compiles and publishes California’s juvenile court data (NJCDA, 1986a). The Bureau,
through its Juvenile Court and Probation Statistical System (JCPSS), collects information
as a juvenile progresses through the juvenile justice system from referral to probation
intake to a final court dispositicn. Case processing begins with a referral to a county
juvenile probation department. Many delinquency and status cases are handled informally
at the intake level and proceed no further. These cases are reported to the Bureau as
“referral” actions. All formaily petitioned delinquency and status offense cases are
reported only after the court’s disposition is known. The data collected by the Bureau
include the date of referral, the county and source of referral, the referral offense(s), the
offense(s) for which the youth was ultimately adjudicated, the youth's detention status,
whether the prosecutor filed a petition, the nature of the juvenile's defense representation,
the eventual disposition, the juvenile’s birth date, race, sex, prior delinquency siatus, and
current status at the conclusion of the proceedings.

8. The Minnesota Supreme Court’s Judicial Information System (SJIS) compiles
statewide statistical data on juvenile delinquency and status petitions filed annually. The
data are based on the petitions filed; there is no data base that includes the cases referred to
intake, county probation, or juvenile courts that were handled informally. The data
collected on a case-specific basis are similar to those collected in California and include
offense behavior, representation by counsel, court processing informaticn, entrics each
time a court activity occurs, any continuation or change in the status of a case, and types of
dispositions. In most counties, this information is cbtained from the juvenile courts® own
automated computer system and is entered by court administrators in each county who are
trained by the state court administrator, Since the juvenile courts themselves rely upon this
computerized information for record keeping, scheduling hearings, maintaining court
calendars, and monitoring cases, it is generally reliable.

9. The Nebraska Commission on Law Enforcement and Criminal Justice (the
Commisgion), through its Juvenile Court Reporting System, collects data from the state’s
juvenile justice agencies (NJCDA, 1986b). The county courts that handle juvenile cases as
well as the separate juvenile courts report to the Commission monthly by completing a
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Juvenile Court Statistical (JCS) Form when a case is disposed. Except for Douglas and
Sarpy Counties, whichreport only petitioned cases, the Nebraska data include both cases
processed formally with a petition as well as those handled informally. In addition to the
information that is collected in California and Minnesota, the Nebraska records also
include a youth's school attainment, living arrangements at referral, number of prior
referrals, and manner of handling (formal/informal). Whers a referral involves more than
one offense, the most serious offense is recorded. The Commission reviews the JCS forms
forwarded from the counties for internal validity. When errors are discovered, the
submitting court is contacted and the error corrected.

10. The New York Office of Court Administration (OCA) collects data from the
sixty-two Family Courts statewide that handle petitioned delinquency and status (PINS)
cases (NJCDA, 1986c). The courts report to the OCA after the disposition of a case by
completing disposition reporting cards. The records include the same informaticn
collected in California and Minnesota. Upon receipt of the disposition reports, the QCA
checks the data forinternal validity and contacts the submitting court to correct any ersors
found. New York, like Minnesota, only records petitioned cases; there is no reporting of
delinquency or status referrals that are handled informally by county probation
departments.

11. The 53 counties in North Dakota report all delinquency and status referrals to the
Office of State Court Administrator (OSCA) on a weekly or bimonthly basis. The county
juvenile probation offices complete a juvenile court face sheet form, which includes the
filing information, social history, and dispaosition of each case referred to the juvenile court
as well as a separate change of status form. While the social history information is not
entered in the OSCA's computers, the other information collected is similar to that
obtained in California and Minnesota.

12. Juvenile court data in Pennsylvania are collected by the Juvenile Court Judges’
Commission (JCJC). A statistical card is submitted when a referral is received by the
county probation department, if a youth is detained, and when the case is finally disposed.
Like the other jurisdictions, the unit of count is the case disposed, a referral disposed of
informally by the probation department or formally by the court. In addition to the types
of offender and offense information collected by California and Minnesota, the JCIC
reporting forms also include substantial information on a juvenile’s educational status,
family status, living arrangements, family income, and additional indicators of offense
seriousness such as injury to victim, use of weapons, or the total value of property stolen or
damaged. Philadelphia uses a separate reporting system from the rest of Pennsylvania. It
records information only on petitioned cases, and does not include the information
coilected by the other Pennsylvania counties on school attainment, family status, or
income, the additional offense seriousness indicators, or a youth’s pretrial detention
status.

13. According to the Bureau, the coding forms used in 1984 classified defense
representation as (1) none, (2) private counsel, (3} court appointed counsel, and (4) public
defender. In some instances, although a juvenile may have been represented, the court
personnel who completed the forms reported “none” if they did not know which type of
counsel appeared. The reporting form was revised in 1986 to include an additional
category of “unknown.”

14. In Minnesota, the prior recerd consists exclusively of previously petitioned cases.
In Nebraska, the prior referrals include both formaliy petitioned cases and those referred
to intake that were disposed of informally. As indicated in Table 1, 62.8% of referrals in
Nebrasks result in formal petitions.

»
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15. Thelaw in all six states formally requires the appointment of counsel in some or all
circumstances. See, for example, Calif. Welf. & Inst. Code 317, 318; Minn, Stat. Ann.
260.155 Subd. 2: Nebraska Stat. 43-272; N.Y. Fam. Ct. 320.3; N. Dak. Cent. Code
27-20-26; 42 Pa. C.S.A. 6337.
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Senator KonL. Thank you very much, Dr. Feld.
Dr. Melton?

STATEMENT OF DR. MELTON

Dr. MeLToN. Thank you, Mr. Chairman.

My assessment of the facts is largely the same as that of Profes-
sor Feld, but I reach a few different conclusions about their policy
implications. I do believe that a separate juvenile court is desirable,
but it should be a new court that has more procedural protections
than adult criminal court, not fewer as has been the tradition in
the juvenile court since its inception a century ago.

I also believe that the juvenile court should be just one part of a
comprehensive system for advocacy and protection of children’s in-
terests. Moreover, the Federal Government has an important role
and responsibility to ensure that children’s rights under the Consti-
tution and Federal statutes are taken seriously by State and Feder-
al authorities, and that effective means are available for monitor-
ing and advocacy on behalf of children.

Psychological research shows that satistfaction with the legal
process is affected by the degree of control that respondents have
in the presentation of their cases, and the courtesy with which
they are treated by legal authorities. Research shows further that
juveniles rarely are skilled in exercising their rights, even when
they have previous involvement in the legal system, that parents of
juvenile respondents rarely are effective advocates for their chil-
dren in the juvenile court, and that absent extraordinary efforts,
juveniles often do not regard their rights as irrevocable entitle-
ments, and, for that reason, make unwise decisions about them.

In short, due process is different for juveniles. Although protec-
tion of liberty and privacy is profound for juveniles as well as
adults, procedures should be especially rigorous if juvenile respond-
ents are to make good use of the legal system.

Special efforts also are necessary if juveniles are to believe that
they are being treated fairly, and that they truly have a say—that,
as the UN Convention on the Rights of the Child requires, proce-
dures comport with the child’s sense of dignity and worth.

Of course, the need for advocacy does not end with adjudication.
Class action suits have provided vivid evidence of the overuse of in-
stitutional placement, the atrccious conditions of confinement in
some facilities, and the lack of efficient, effective, individualized
treatment alternatives in most jurisdictions.

Similarly, the need for advocacy is not limited to youth in the
juvenile justice system. Adequate legal representation may be an
even greater issue in other contexts in which children become in-
vohied with the legal system, such as divorce, and child abuse and
neglect.

Moreover, as a matter of both ethics and socialization to demo-
cratic ideals—arguably the primary purpose of public education—
children should be given the opportunity to express their opinions
and describe their experiences relevant to issues affecting them in
public policy and practice.

Family advocacy also should be given greater attention. Recent
research evidence shows that, for perhaps the first time in Ameri-
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can history, parents often do not believe that they can count on
their neighbors to assist them with problems involving their own
children. Therefore, the need is also clear for advocates to assist
parents in maneuvering the complex service system on behalf of
their families.

With these points in mind, I respectfully recommend five amend-
ments to the Juvenile Justice Delinquency Prevention Act. First,
Congress should establish a new Office on Child Advocacy in the
Department of Justice to undertake research and demonstration
projects and related training and dissemination activities designed
to develop and improve advocacy for children, both within and out-
side the juvenile justice system.

Second, Congress should establish a program of incentive grants
to States for development of offices of ombudsmen for children.
Having carefully studied the Office of the Ombudsman for Children
in Norway, and also being familiar with similar offices in other for-
eign jurisdictions with cultures that are similar to our own, such as
Israel, New Zealand, and South Australia, I am amazed by the
speed with such offices become identified and accepted by both chil-
dren and adults as spokespersons for children’s interests.

A network of independent, accessible State ombudsmen for chil-
dren would go far toward ensuring a place for children in Ameri-
can law and politics, preventing their neglect by State and Federal
agfhorities, and promoting children’s appreciation of democratic
values. ‘

Third, Congress should itransfer the law-related education pro-
gram to the new office and direct an emphasis on democratic so-
cialization. Delinquency prevention is an important goal, but law-
related education is at best tangentially related to it. What law-re-
lated edwucation programs can and should do, though, is to educate
children in use of the legal system and protection of their rights,
and in the values and skills ¢f informed citizens involved in citi-
zens’ use of democratic processes to make or reform the law.

Fourth, Congress should commission the State advisory groups to
conduct annual state-of-the-child studies of the juvenile justice
system and the children in it.

And finally, I agree with Professor Feld and the ABA that Con-
gress should condition receipt of Federal juvenile justice funds on
States’ guarantee of a right to counsel that is neither waivable by
juveniles nor waivable on their behalf except under extraordinary
circumstances, because such a right is so clearly fundamental in an
adversary system.

As I mentioned, though, such a string is insufficient by itself to
guarantee meaningful representation of children and to ensure
that Federal rights are fulfilled. The Federal Government launch
an initiative to develop a knowledge base that will enable attorneys
and other advocates to represent children in a way that their
voices will be heard and that they will feel that they have had a
say in matters affecting them.

Ensuring that our children have a voice is morally imperative,
because we respect our youngest citizens as persons, and therefore
owe them due process of law. It is politically imperative, because
we want to promote and sustain a legal system in which citizens,
including our youngest citizens, are participants, not objects.
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Thank you, Mr. Chairman.
[The prepared statement of Dr. Melton follows:]
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on the subject of
Advocacy for Children in the
Juvenile Justice System

Mr. Chairman and Members of the Subcommittee:

Professor Feld has painted a bleak picture of juvenile justice
in the United States today. Unfortunately, it is an accurate
assessment, Just 25 years ago the Supreme Court described juvenile
courts as "kangaroo courts." ‘That label is too harsh for the
situation today. Nonetheless, it is fair to say that many juvenile
courts still do not seriously apply the Supreme Court's
proclamation in In re Gault that the Bill of Rights does not belong
to adults alone. Nonexistent or inadequate legal representation
for: juvenile respondents 1is a gross example of many juvenile
courts' failure to protect the rights of children before them.
Moreover, the historic rationales for a separate juvenile court
system have failed to withstand empirical scrutiny.

Although my assessment of the facts is largely the same as
that of Professor Feld, I reach some different conclusions about
their policy implications. I do believe that a separate juvenile
court is desirable, but it should be a new court that has more
procedural protections than adult criminal court - not fewer, as
has been the tradition in the juvenile court since its inception a
century ago. I also believe that the juvenile court should be just
one part of a comprehensive system for advocacy and protection of
children's interests. Moreover, the Federal Government has an
important role and responsibility to ensure that children's rights
under the Constitution and Federal statutes are taken seriously by
state and Federal authorities and that effective means are
available for monitoring and advocacy on behalf of children.

The UN Convention on the Rights of the Child provides a useful
guide to the rudiments of due process for juveniles. Besides
enumerating specific procedural rights that are guaranteed by the
U.S. Constitution, such as the right to counsel and the privilege
against self~incrimination, the Convention requires that juvenile
respondents and adjudicated delinquents be treated "in a manner
consistent with the child's sense of d%gnity and worth, which
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reinforces the child's respect for the human rights and fundamental
freedoms of others" (Article 40, § 1).

Shamefully, the United States stands virtually alone among
developed nations in its failnre to sign or ratify the UN
Convention. Nonetheless, the Convention article on juvenile
justice is fully consistent with the Supreme Court's analysis in
Gault.

Psychological research shows satisfaction with , the legal
process is affected by the degree of control that respondents have
in the presentation of their cases and the courtesy with which they
are treated by legal authorities. Research shows further that
juvenile s rarely are skilled in exercising their rights (even when
they have previous involvement in the legal system), that parents
of juvenile respondents rarely are effective advocates for their
children in the juvenile court, and that, absernt extraordinary
efforts, juveniles often do not regard their rights as irrevocable
entitlements.

In saort, due process is different for juveniles. Although
protection of liberty and privacy is profound for juveniles as well
as adults, procedures should be especially rigorous if juvenile
respondents are to make good use of the legal system. Special
efforts also are necessary if juveniles are to believe that they
are being treated fairly and that they truly have a say.

0f c¢ourse, the need for advocacy does not end with
adjudication. Class action suits have provided vivid evidence of
the overuse of institutional placement, the atrocious conditions of
confinement in some training schools, detention centers, and
private treatment facilities, and the lack of sufficlent effective,
individualized treatment alternatives in most jurisdictions.

Similarly, the need for advocacy is not limited to youth in
the juvenile justice system. Adeguate legal representation may be
an even greater issue in other contexts (e.g., child protection;
divorce) in which children become involved with the legal system.
Moreover, as a matter of both ethics and socialization into
democratic ideals ~- arguably the primary purpose of public
education -- children should be given the opportunity to express
their opinions and describe their experiences relevant to issues
affecting them in public policy and practice.

Family advocacy also should be given greater attention.
Recent research evidence shows that, for perhaps the first time in
American history, parents often de not believe that they can count
on their neighbors to assist them with problems involving the
parents! children. Therefore, the need is also clear for advocates
to assist parents in maneuvering the complex service system on
behalf of their families.

e———
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With these points in mind, I respectfully recommend ths
following amendments to the Juvenile Justice and Delinquency
Prenvention Act: :

«Congrass should establish a new Office on Child Advocacy in the
Department of Justice and authorize $10 million for discretionary
grants to be administered by it.

That Office shoulé have responsibility for research and
demonstration projects and related training and dissemination
activities designed to develop and improve advocacy for children,
both within and outside the juvenile justice system. For example,
the Office should support research and training designed to assist
lawyers and other advocates in their representation of children.
It also should conduct research and training aimed at the
development of legal structures and procedures that, consistent
with the UN Convention on the Rights of the Child, promote
children's sense of dignity and worth. The Office also should
stimulate opportunities for self-advocacy by children and other
activities that promote children's appreciation of 'democratic
values.

«Congress should establish a program of incentive grants to States
for development of offices of ombudsmen for children. Twenty-five
million dollars should be authorized for the progrem.

Having carefully studied the office of the ombudsman for

children in Norway and also being familiar with similar offices in
other jurisdictions with cultures similar to our own (e.g., Israel;
New Zealand; South Australia), I am amazed by the speed with which
such offices become identified and accepted by both children and
adults as spokespersons for children's interests. A ‘network of
independent, accessible State ombudsmen for children would go far
toward ensuring a place for children in American law and politics,
preventing their neglect by State and Federal authorities, and
promoting children's appreciation of democratic values.
*Congress should transfer the law-related education program to the
new Office and direct an emphasis on democratic socialization. In
the event that Congress does not create the new Office that I have
recommended , it should transrfer the program to the Department of
Education and direct the change of emphasis.

Although the Office of Juvenile Justice and Delinquency
Prevention leong has supported law-related education programs,
neither OJJDP nor most of the programs in the field have given
adequate attention to developmental literature, and the extant
programs have not been rigorously evaluated. Delinquency
prevention is an important goal, but law-related education is at
best tangentially related to it. What law-related education
programs can and should do, though, is to educate children (a) in
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uge of the legal system and protection of their rights and (b) in
the values and skills involved in citizens' use of democrataic
procesgses to make or reform the law.

sCongress should commissién the State Advisory Groups to conduct
annual state-of-the-child studies of the juvenile justice system
and children in it,

The first step teo class advocacy is monitoring, and State
Advisory Groups could play an important role in fulfillment of this
task for children in juvenile justice.
scongress should condition States' receipt of formula grants for
juvenile justice on their provision of counsel for all juveniles
accused of delinquent or status offenses.

Nearly two decades ago, the Supreme Court acknowiedged that
it is simply too late in the day to conclude...that a juvenile is
not put in jeopardy at a proceeding whose object is to determine
whether he has committed acts that violate a criminal law and whose
potential consequences include both the stigma inherent in such a
determination and the deprivation of liberty for many years.“‘ That
many +uveniles still are subjected to such jeopardy without
representation by counsel is a travesty of justice.

I agree with Professor Feld and the ABA that Congress should
condition receipt of Federal funds on a State's guarantee of a
right to counsel that is unwaivable by or on behalf of juveniles
except under extraordinary circumstances, because such a right is
so clearly fundamental in an adversary system. As I have noted,
though, such a "string® is insufficient by itself to guarantee
meaningful representation of children's interests. To ensure that
Federal rights are fulfilled reguires that the Federal Covernment
launch an initiative to develop a knowledge base that will enable
attorneys and other advocates to represent children in a way that
their voices will be heard and that they will feel that they have
a say in matters affecting them. Such an approach. is morally
imperative bhecause we respect our youngest citizens as persons and
therefore owe them due process of law. It is politically
imperatiave because we want to promote and sustain a democratic
legal systerm in which ecitizens are participants, not objects.

Thank you, Mr. Chairman, for this opportunity to express my
views on the Federal role in child advocacy. I would be pieased to
answer any questions that you may have. '

‘Breed v. Jones, 421 U.S. 518, 529 (1975}.
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Senator Kour. Thank you, Dr. Melton.
Mr. Schwartz?

STATEMENT OF ROBERT G. SCHWARTZ

Mr. ScawarTz. Thank you, Senator Kohl. I am pleased to appear
before you today on behalf of the American Bar Association, whose
380,000 members have had a long-standing interest in improving
juvenile justice policy in this country.

I will highlight my written testimony——

Senator Kour. Thank you.

Mr. ScHwARTZ [continuing]. To cut through it a little bit.

First, it is important to note that there have been many success-
es associated with the Juvenile Justice and Delinquency Preven-
tion Act. The act has provided States with formula grant money,
seed money, that has promoted, in many instances, effective com-
munity-based programming alternatives to incarceratior;, some im-
provements in some States around advocacy and processing and
access to justice.

Those successes shouldn’t be minimized, including the successes
of removing many status offenders from jails and detention cen-
ters, and getting many juveniles out of adult lockups. Those initial
salutary purposes of the act need to be maintained.

The other solid purposes of the act also need to be reaffirmed
and strengthened, because, in many respects, implementation of
the act has been extremely uneven—geographically around the
country, as well as within States, as Dr. Feld suggested.

My testimony has as an appendix the recent ABA resolution in
support of reauthorization, that lists what the American Bar Asso-
ciation considers to be core values that underpin reauthorization.
The report that goes with that resolution expands on the position
that the ABA has taken.

This morning I just want to touch on issues of juvenile court ad-
ministration, particularly right to counsel, some juvenile detention
issues, and the larger issue of reauthorization.

I have often found it useful to think of this system as essentially
a pipeline—something of a hydraulic system—through which juve-
niles flow, if the system is operating. There are valves at all pcints
in the pipeline—these are the diversion points, where youths are
diverted, at the beginning of the system, back home, into alterna-
tive placements—there are alternative treatment programs
throughout.

It is the unique quality of this system that it provides for speed,
it provides for diversion, and if it is working properly, it of course
provides for justice and treatment along the flow, as well.

The swift fiow is extremely important, as is avoidance of some of
the deep-end, out-of-home placements that kids find themselves in
around the country.

A lawyer, from the ABA’s perspective, is the most valuable guide
to speedy, fair movement through that system. The ABA standards,
which the ABA promulgated in the late 1970’s, and some relevant
sections of which—not too many—1I would like to submit to staff as
an addition to the record, if that is all right—stress the right to
counsel at every stage of the process.
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In Re Gault spoke about the right to counsel at trial; we are
speaking of right to counsel all along the pipeline. Lawyers reduce
unnecessary delays, get judges necessary information related to
both guilt or innocence, as well as where a child should reside, how
long children stay in training schools, when they can be dis-
charged. That is extremely important, and that right to counsel
should not be waived, and the act’s reauthorization should be con-
ditioned on that.

The ABA has also long recognized the importance of limiting ju-
veniles’ entry into juvenile detention in this country. There are
really only two ways to limit detention—limit entry into it, and get
kids out of it. That is a matter of flow, and it is a matter of keeping
a gatekeeper at the front door.

There are a number of ways of dealing with that. One way of
looking at this, and it is a lesson I learned from years as a former
basketball referee—which I thought I could take the liberty of in-
troducing at this testimony this morning—which is the lesson that
we learned about taking our eyes off the ball, because so much
action takes place where people least expect it, away from where
most eyes are focused, where a lot of harm, and a lot of contact
takes place.

In the juvenile system, the trial is not the only place where harm
takes place, or where good can happen. We have to look and
reform the rest of the system, in order for detention to be re-
formed, because detention ends up atoning for the harms of the
rest of the system. That requires gatekeeping at the front end, and
it requires speedy trial.

You need twice as much detention space if it takes twice as long
to get children to trial. The same way as we heard from the judges
earlier, when training schools are backed up-—that is, when kids
stay longer in placements in State institutions—the pipeline backs
up, so that detention centers are overcrowded.

The flow must be maintained, and this act can help with that,
not only by providing alternatives to those institutions-—intensive
probation, aftercare, parole officers, out-of-home community-based
substitutes to training schools—but lawyers as well help maintain
that flow, and help make sure that the system is operating the way
it should.

I make other references to issues of reauthorization—a system of
incentives, and monitoring and ombudsmen, that might enhance
implementation of the act, but I will reserve those for a little later
on, '

[Mr. Schwartz submitted the following material:]
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TESTINONY OF

ROBERT G. SCHWARTZ

on behalf of

THE AMERICAN BAR ASSOCIATION

Mr. Chairman and members of the Subcommittee:

I am pleased to appear before you today as you consider
federal policies to improve services to children and
families involved with the juvenile justice system. I
testify on behalf of the over 380,000 lawyers who are
members of the American Bar Association, which has a
historic commitment to the implementation of fair and
effective juvenile justice policy. Thege members are
representatives of all parts of the legal community. They
include prosecutors; defense lawyers, judges, public
defenders, law teachers and members of the law enforcement
community. My experience also includes membership on
Pennsylvania’s State Advisory Group, and almost 17 years as
an attorney, including 10 years as the Executive Director
of -the Juvenile Law Center, which has represented children
involved in Pennsylvania’s juvenile justice, child welfare

and mental health systems.

Since 1974, the Juvenile Justice and Delinquency Prevention
Act has had a significant impact on this country’s juvenile
justice policy and programming. In particular, the Act has
been an important catalyst for removing delinquents from

adult facilities, and for removing status offenders from
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jails and detention centers. The Act has provided states
with seed money for creative, community-based programs that

have proven to be effective. In many ways this Act is a

success story. 1Its many accomplishments should not be
overlooked. In this area, Congress has made a difference.
In the view if the ABA, the framework of the law remains

sound, and should be maintained.

It is also true, however, that administration of the Act
has on occasion, since 1974, veered from the Act’s core
values, and that states’ adherence to those values has not
been uniform. If the federal presence in this area is to
have a lasting, positive impact, it is important that this
reauthorization process reaffirm the central virtues of the
Act, and that congress ensure, through a variety of
oversight mechanisms, that progress in this area is

straight and true to Congressional intent.

Core values that are important to the ABA are set out in
the Association’s reauthorization resolution, which is an
appendix to my testimony. Also appended is the
Association’s report -- the ABA’s version of legislative

history =-- that underpins the resolution.
I would like today to address several points related to 1)

the issues of juvenile court administration and juvenile

detention, and 2) the issue of reauthorization.

Juvenile Court administration

It is useful to imagine the juvenile justice system as a
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pipeline through which water flows. Aleng the pipeline are
diversion valves -- these are the points of decision at
which children are either diverted from the pipeline or
continue through its various gates and locks. The latter
are the points of arrest, detention, adjudication (or
trial), disposition (sentencing), and disposition review.
one of the signal characteristics of juvenile justice is
its system of diversion options -- its use of valves to
send some children home, or to other systems, or to

non-institutional care.

Another characteristic that distinguishes the juvenile
justice system from the adult system is the importance that
the juvenile system places on a swift flow through the
pipeline. Children’s sense of time is Wdifferent than that
of adults, so that children need to hava certainty and
decision-making done more promptly. In addition, the
consegquences of moving deeper into the pipeline -- into the
pool of training schools and other delinguency

institutions -- are also greater for juveniles. Thus, for
the system to operate efficiently and fairly, juveniles
must move relatively swiftly through the juvenile justice

pipeline.

A lawyer is the most valuable guide to speedy, fair
movement through the system. Counsel is the key to every
juvenile’s access to justice, and the right to counsel is
thus a linchpin of the ABA-IJA Juvenile Justice Standards.
The greatest service you can do is to ensure that the right
to counsel, now constituticnally guaranteed for 25 years,
is implemented at every stage of the juvenile’s flow
through the systen.

4
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Prompt appointment of counsel will reduce unnecessary,
harmful delays. Counsel at important points along the
pipeline will ensure that the juvenile court has
information necessary to make appropriate detention
decisions, that trials happen promptly and fairly, that
juvenile courts have adequate information at disposition,
and that juveniles don’t languish unnecessarily in training
schools and other out-of-home care. Congress in 1988
recognized the importance of legal representation, but the
Congressional mandate remains unfulfilled. Reauthorization
should ensure that states guarantee a juvenile’s right to
counsel at every stage of the juvenile justice process.
Juveniles should not be able to waive that right without

first consulting counsel on the implications of waiver.

In sum, the Act should permit the flow of dollars only to
those states that demonstrate adherence to the

right-to-counsel mandate.

Juvenile Detention

The ABA supports reauthorization efforts that reduce
unnecessary detention through the promotion of detention
alternatives, that improve conditions of detention, and

that prohibit secure detention of status offenders.

The ABA has long recognized the importance of limiting
juveniles’ entry into detention. The ABA Standards were
designed to limit the discretion of those who decided
yhather Juveniles should be detained. It was clear to the

framers of the Standards that the best way to limit harm to
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juveniles in detention is to keep juveniles out of

detention in the first place.

The next best way to improve detention is by reducing
juveniles’ length of stay in detention facilities, i.e.,
speeding their transit to other destination points in the
system. ' This will happen only if the rest of the system

operates according to plan.

I have learned over many years that solutions to problems
of detention often lie elsewhere in the pipeline; that as
Patricia Wald (now a federal circuit judge) once said, "If
the rest of the system behaves, [detention] should almost
disappear... detention should not be, as it is now, the
hidden closet for the skeletons of the rest of the system."
I am reminded of my days as a basketball referee, when we

were taught to take our eyes 9ff the ball if we

wanted to control the quality of the game, since it was
away from the ball that real problems of game control
occurred. In the juvenile justice system, it is important
to look away from the detention portion of the pipeline to
solve the problems of detention. Let me give a few

examples.

Detention centers become overcrowded when detained
juveniles are not brought to trial promptly. Trial delays
delay the flow through the pipeline, and as more juveniles
enter the system, and are detained, overcrowding occuris.
There is an enormocus difference between states that recquire
a trial within ten days of detention and those that require
trial within thirty days. The later requires a detention

center three times as large as the former, for the same
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number of youth. Thus, promoting speedy trials is one way

to reduce detention center overcrowding.

Reducing lengths of stay in training schools is another way
of reducing detention center overcrowding. Many states are
experiencing overcrowded detention centers because the back
end of the pipeline is alsc overcrowded. When youth are
held longer in state training schools, those institutions
have no rcom for incoming youth whe have been tried and
sentenced, The pipeline backs up. Detention centers
experience a rise in the number of senteénced youth who are
awaiting placement elsewhere. It is thus important to
reduce institutional lengths of stay. This can be
accomplished through greater emphasis on intensive parole,
probation and aftercare services for youth coming out of
training schools. It can also be accomplished with renewed
enphasis on community-based programming -- alternatives to
training schools -~ that have long been at the heart of the

formula grants to the states.

Similarly, as I mentioned earlier, guaranteeing a youth’s
right to counsel promotes the flow through the pipeline,
and reduces burdens on detention centers.

Thus, the Act should provide incentives to states that

develop a comprehensive, system-wide approach to reducing

detention center overcrowding.

Reaunthorization and congressional Oversight

Historically, regardless of the political administration,
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the implementation of the Act has been uneven at best.
Congress itself has often been lax in holding the office
accountable for waivers under the formula grant provisons
of the Act, and for the ways in which the office has
allocated and awarded its discretionary funds. I cannot
overstate the importance of strict Congressional oversight

of the Act and its implementation.

Congress, for example, could require the Administrator to
approve outcome measures for each state, such as percentage
reductions in youth held in training schools and detention
centers, or percentage increaseé in youth representated by
counsel at trial, or percentage reductions in length of
time between arrest and trial. The Act might be structured
to give states fiscal incentives when they reach those
outcome measures. A system of incentives will make the
Act’s administration more business-like, and will encourage

states to develop their plans more strategically.

In the end, it is important that Congress use some method
of ensuring thaﬁ the salutary purposes of the Act are
undiluted during implementation. A faithfully implemented
Act will further the important federal juvenile justice
role. The ABA welcomes the opportunity to work with you in

furthering these systemic goals.
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The following “Recommendation” was approvad by the
American Bar Association House of Delegates
at its February 1952 meeting
a3 Asgociletion policy.

The accompanying "Report* 1s pot Association policy,
but serves to explain the poicy expresssd by the "Recommendation.*

AMERICAN BAR ASSOCIATION
CRIMINAL JUSTICE SECTION

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

BE IT RESOLVED, That the American Bar Association supports the

‘reauthorization of the Juvenile Justice and Delinquency Prevention Act but

urges that Congress conduct comprehensive public hearings to determine the
effectiveness of the Act and to examine its future goals and objectives.

BE IT FURTHER RESOLVED, that in the event Congress decides to
reauthorize the Act, any such reauthorization should include:

adherence to an unbiased, responsible agenda
for research, development and demonstration
programs; diversification of training;
guarantess of juveniles’ right to counsel;
improvement of conditions of confinement; and
a commitment to alternatives to confinement; a
prohibition on secure confinement of status
offenders; curtailing waivers for States and
Territories which do not comply with the Act’s
objectives; and strict Congressional oversight of
the Act and its implementation.
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REPORT

This recommendation is based on the need for a meaningful federal role
in improving the del.very of juvenile justice services in the United States, In
pamcular, the reczmmendation seeks to ensure that the administration of
federal Juvenﬂe Justice policy protects the rights of juveniles, promotes family
and commumty involvement in the rehabilitative process, and Is subject to
ongoing Congressional oversight to ensure that Congressional mandates are -
aggressively pursued.

In 1967 the United States Supreme Court recognized the rights of
Juveniles to fundamental fairness at trial. Inre Gauit, 387 U.S. 1 (1967).
Subsequent cases expanded procedural protecticas for juveniles— see, e.g., In
re Winship, 397 U.S. 385 (1970)- at the same time as the federal government
turned its attention to reducing juvenile crime through intensive prevention and
treatment programs. In 1974 Congress enacted the Juvenile Justice and
Delinquency Prevention Act ("JJDPA" or "the Act®), 42 U.S.C. §§5601 et seq.,
- which, jnter alia, (a) established the Office of Juvenile Justice and Delinquency
Prevention (OJJDP} in the Justice Department, (b) provided federal funds to
states that provided procedural protections and ensured key substantive rights
to juvenile offenders, and (c) authorized the Office of Juvenile Justice and
Delinquency Prevention to make special emphasis treatinent and prevention
grants to further Congressional policy.

In passing JJDPA, Congress responded to "the bankruptey of the juvenile
Justice system, which provndes neither individualized justice nor effective help
to jlsxvenﬂ(wg% protection for commuuities." 'S, Rep. No. 95-165, 95th Cong.,
1st Sess,

Association Poli

The American Bar Association has a historic commitiment to the
implementation of fair and effective juvenile justice systems. In 1979 the
Association approved the twenty volume Juvenile Justice Standards of the
Imﬁtute of Judicial Administration/American Bar Association (hereinafter

". In 1982 the Association’s Criminal Justice Section established
the Juvenile Justice Standards Implementation Project, now the Juvenile Justice
Center, which continues to promote national adherence to the Standards.

The Standards stress the importance of the right to counsel and vigorous
advocacy on behalf of juveniles; the imposition of the least restrictive
alternative necessary to carry out the court’s order of dispesition (sentence); the
importance of safe, caring environments in juvenile treatment facilities; and the
focus of juvenife court jurisdiction on criminal misbehavior. The IJA/ABA
Standards are consistent with other national standards, and with the policies
that underpin JJDPA itself.

1}



2
5
)

PR S

Gt d AL IR,

L] n T

JIDPA since 1974 has had an uneven history. The Act has led almost all
states to remove "status offenders"—~ juveniles who are involved in non-criminal
mishehavior— from secure institutions. More than half the states have
complied with the Act by separating juveniles from adult offenders. About half
the states have substantially complied with the Act’s goal of removing juveniles
from adult jails and lockups. These provisions are among the most important
in the Act, and must be maintained.

Elimingtion of Waivers for Non-Complignee

At the same time, however, half the states have not substantially
complied with the Act’s goal of removing juveniles from jails, and many states
have failed to separate juveniles and adulit offenders. OJJDP’s granting of
wafvers to states has delayed full compliance with the Act’s 1974 goals. In the
United States in 1988 almost 10,000 status offenders were held in secure
facilities. Almost 20,000 juveniles were held in regular contact with
incarcerated adults, Over 42,000 juveniles were held in adu%t jails and lockups.

Vi

QJIDP:

Delinquency Preventiop Act. Even when states remove status offenders {from
secure facilities, many of these youngsters find themselves locked in psychiatric
hospitals as the alternative. Weithorn, "Mental Hospitalization of Troublesome
Yg%g;: An Analysis of Skyrocketing Admission Rates," 40 Stagford L.Rev, 773
(1 .

a nd Developin rnafiv

In 1989 there were 1,100 public juvenile facilities in the United States.
The average daily population in those facilities was over 54,000 juveniles. Sixty
percent of juveniles held in public facilities belonged to racial or ethnic
minorities. In addition, nearly all juveniles detained prior to trial for
delinquent offenses were held in institutional settings, while three quarters of
gﬁf) ;ommit%ed for delinquent offenses after trial were placed in such settings.
: Public Tuvenile Facilities, Children in Custody 1989,

Congress enacted JJDPA in part to improve conditions in institutional
settings and to augment community-hased alternatives to such settings. One of
the long-standing findings of Congress is that "understaffed, overcrowded
Juvenile courts, probation services, and correctional facilities are not able to
provide individualized justice or effective help" for juvenile offenders. Section
101(a)(2), 42 U.8.C. §5501(2)(2). Training scheols across the couritry are
overflowing, yet OJYDP has not fully pursued new technologies that would
involve families more in treatment programs and reduce reliance on training
schools. Programs such as Homebuilders, in New York City, are providing
intensive supervision to juveniles, empowering parents to be active on their
children’s behalf, and reducing recidivism. These programs are generally

" operating without OJJDP support.

-3-



Another important-purpose of JJDPA is maintenance of a centralized
research effort that resuits in the disseminatjon of research findings and
Jjuvenile justice data. Section 102(a){4), 42 U.S.C. §5602(a)(4). However,
OJJIDP has been plagued by political considerations that have undermined
implementation of the Act. In addition, OJYDP has not ensured that all
components of the juvenile justice system — e.g., prosecutors and defense
attorneys — have equal access to training provided pursuant to the Act.

Guaranteejng Juveniles® Right to Coungel

‘While OJJDP makes such discretionary grauts, it ignores clear
Congressional mandaies. For example, the 1988 amendments to the Act
included a mandate for "establishing or improving services to juveniles
impacted by the juvenile justice system, including services which encourage the
improvement of due process available to juveniles in the juvenile justice system,
which improve the quality of lega! representation of such juveniles, and which
provide for the appointment of special advocates by courts for such juveniles."
Section 261(a)(3), 42 U.S.C. §5665(2)(3). To date OJIDP has targeted
resources solely towards volunteer Jay advocate programs, but has ignored the
importance of juveniles’ rights to effective representation by counsel.

These omissions are occurring, 25 years after [n re Gaunit, 387 U.S. 1
(1967} (guaranteeing juveniles’ right to counsel at trial), when "in many states,
less than half of all juveniles adjudicated delinquent receive the assistance of
counsel to which they are constitutionally entitled..." Feld, "The Right to
Counsel in Juvenile Court: Fulfiliing Gault’s Promise,” p.3 (Center for the
Study of Youth Policy, 1989). The failure to guaraniee juveniles’ right to
counsel leaves unfilled the expectation of the Standards that all juveniles will
have counsel, which "is essential to the administration of justice and to the fair
and aecurate resoluiion of issies at all stages..." Standards Relating to Counsel
for Private Parti

g Rede

Conclusion
An aggressive, well-targeted federal role can alleviate the problems with
this nation’s juvenile justice system. To date, that role has been diluted by
inattention to the most serious problems in the system, and by political and
ideological considerations. As a result, the salutary purposes of the Act— which
are consistent with the Juvenile Justice Standards and supported by the juvenile
justice community—~ are ignored.

JIDPA should be reauthorized only if Congress squarely addresses
serious problems in the juvenile justice system, diligently oversees QJJDP
opexl'ations, and ensures that OJJDP faithfully cxecutes the letter and spirit of
the law.

Respectfully submitted,

Andrew L. Sonner, Chairperson
Criminal Justice Section

February 1992
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Senator Kour. Thank you.

Both you, Mr. Schwartz, and you, Dr. Melton, make & very pow-
erful case for improving our juvenile justice system. I think by in-
ference you are saying it would be a terrible mistake just to throw
the whole thing out, and proceed with these kids as if they were
adults, and handle them in that fashion—that that would be going
backwards.

We have heard that from several people today, in a very power-
ful fashion. Some of the arguments that we hear for the mainte-
nance and improvement of the juvenile justice system are pretty
convincing. Dr. Feld, how can you take the position that we ought
to abolish the juvenile courts system?

Dr. Feup. I would like to suggest, Senator, that the problem of
the juvenile court is not a problem of implementation, it is a prob-
lem in its conception; that what we have done in the juvenile court,
and the judges who just preceded us described it—what we have
done in the juvenile court is tried to combine social welfare and
social control in one system. What happens when we try to com-
bine social welfare and social control is that we inevitably subordi-
nate considerations of welfare to considerations of control.

Providing for child welfare is not just a judicial responsibility, it
is a societal responsibility. Senator Rockefeller last year was the
chairman of the National Commission on Children, and they issued
a wonderful report, “Beyond Rhetoric,” which devoted many, many
chapters to children’s unmet health needs and children’s nutrition
needs, and family needs and tax policies.

They scarcely even adverted to juvenile courts in this whole
volume, trying to take us beyond rhetoric in dealing with the
issues of children, and the reality is that we need to do an enor-
mous amount for children.

The problem of the juvenile court is that, rather than dealing
with children who live in lousy neighborhoods, have inadequate
families, go to lousy schools, have unmet health needs, the juvenile
court has chosen to focus on the one aspect of children that is their
fault, that they committed a crime.

As long as the system identifies children as the recipients for
services on the basis of their least attractive characteristic, it inevi-
tably reinforces the repressive, punitive policies that we see emerg-
ing very, very clearly—in changes in sentencing policy, in changes
in waiver policy, and conditions of confinement institutions, It is
built into the idea that the juvenile court is a welfare agency that
can take care of kids, when it is a social responsibility.

Senator KoHL. Are you suggesting that the problem is at home,
that parents have to do a better job?

Dr. FeLp. Oh, parents have to do a better job, and communi-
ties——-m

Senator KoHxL. But we know that.

Dr. FELD. Yes.

Senator KosL. But we have these young people who get in trou-
ble. Now, you are saying process them through adult court, is that
correct?

Dr. Frp. Yes, I am saying that, and——

Senator Ko#xL. And handle them in essentially the same fashion.
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Dr. FeLp. No, I would add a couple of qualifications. I recognize
that children are not as mature as adults. That means they are less
criminally responsible, even when they engage in the same miscon-
duct. What follows from that is that children, simply because they
are less responsible, should get shorter sentences than adults who
commit the same kind of offense.

I tlalk about this in other contexts—short sentences for short
people.

Similarly, because children are less responsible, we should give
them more procedural safeguards than we give adults, so that, as
Mr. Schwartz was saying, the right to counsel attaches at the first
contact, and stays with them throughout the process—that we pro-
vide more procedural safeguards.

It does not follow that, just because we do justice to kids, that we
give them fair proceedings in open courtrooms with access to law-
yers and juries and the like, that therefore we have to sentence
them to the same institutions that we sentence all other offenders.

We happen to have right now age-segregated dispositional facili-
ties. We call them training schools, we call them detention centers
and the like.

All I am suggesting is, when we are dealing with people because
they are offenders that we need to deal with them, out of respect
for their personhood, as offenders, which means procedural safe-
. guards, and then some, but what you do with them afterward—
what you do with them afterward especially because they are
~young—imposes a greater responsibility on society, and does not
mean just warehousing them in the way we do with our adult of-
fenders.

- Senator KoHr. So, you and the other two gentlemen fairly well
agreed on the things that need to be done in dealing with young
people, you are only suggesting that in order to accomplish those
things, you don’t have to start with the juvenile court, you can
process it through an adult court, and get the same followup kinds
of activity. Is that correct?

Dr. FeLD. Yes, I am saying that.

Senator Konr. And Mr. Schwartz, what is your response?

Mr. Scuwartz. Well, the ABA, as Judge Orlando mentioned, will
be taking a look at that proposal later this year at our annual
meeting. As a personal matter, I don’t yet think that we need to
scrap the design in order to add safeguards to it that Dr. Feld is
talking about, although I agree with many of the underlying prem-
ises that Jead to his conclusion.

There is an awful lot of harm done in the name of doing good in
our business, and I think there are a number of checks and bal-
ances that need to be in place. Some of them were alluded to by Dr.
Melton. For example, the ABA talks about the lawyering role as
not only providing for procedural safeguards, but also providing an
extra set of eyes on the system.

There is a monitoring function to what the lawyer does. There is
a monitoring function to what ombudsmen do, and the ABA stand-
ards on monitoring provide for some opportunities there, as well.

There are program designs: many States have moved toward the
program designs about which some of the judges referred earlier,

and about which, I think, we have here some considerable agree-

¢
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ment—intensive home-based community programs, shorter term
prograims.

We brought a lawsuit in Philadelphia some years ago over high
aftercare probation caseloads—those were the parole officers for
kids—because the city had caseloads of up to 150 to 1. They were
spending $40,000 to $50,000 a year for children in training schools,
without planning for discharge, keeping them in longer, and then
discharging them with no guidance whatsoever when they got
out—an impoessible system.

Our State advisory group in Pennsylvania has looked toward re-
inforcing, or changing, that system—improving the discharge plan-
ning and supervision. Lawyers, though, help make that happen.
They bring to the attention of the court kids who are unnecessarily
incarcerated, who are unnecessarily delayed in exiting the system,
and provide information to decisicn makers when kids aren’t get-
ting what they need.

I like the idea of having specially trained judges to do that. I
think that right now we have an excellent judiciary in Pennsylva-
nia, by and large, but I also agree that the safeguards along the
way need to be bolstered in a dramatic fashion.

Senator KonL. Dr. Melton?

Dr. MeLToN. Yes, I am not too far apart from Professor Feld, as
you were suggesting, and my arguments for a juvenile court are, in
effect, for a new juvenile court. We need to begin by determining
the kinds of procedures that are functionally equivalent for juve-
niles to those of adults.

For example, what is the meaning of the right to trial by jury to
juveniles as opposed to adults? What are the best ways of accom-
modating those interests, and of taking cognizance of the difficul-
ties that youth have in knowing when and how to exercise rights,
and building a court that protects children in the face of those dif-
ficulties?

I am not confident that the criminal court is in a position to
make those kind of accommodations. I really think that we need a
separate system, although I also agree with Professor Feld that the
juvenile court has been remarkably resilient in the face of criticism
over a period of decades. Much of what needs to be done to meet
the demands of justice is to create a new court. To do so, we need
to build a new knowledge base not only for court administrators
and other policy makers, but also for lawyers, so that they are able
better to represent youth.

In terms of the dispositional side of things, I would like to see
courts get out of the business of being social welfare agencies, too. I
work as a consultant in some communities where the juvenile
court is the first line of service.

For example, in one community where I consult there are more
than twice as many kids in the juvenile court system than there
are in the outpatient services of all the mental health centers in
that area combined, and that simply doesn’t make sense. Courts
are not well equipped to run social services; they are well equipped
to administer justice.

The place where the two meet, it seems to me, is that courts are
in a good position to take on a monitoring, advocacy, and oversight
role, as Mr. Schwartz was implying. Such scrutiny is especially im-
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portant for the youth and families who come before the court itself,
given the severity of the problems that they often present.

Senator Konr. Is it a fair statement that—you all agree that
evlg?ry young person coming through the system needs to have coun-
sel?

[Nods of agreement.]

Senator KoHL. And if we could accomplish at least that much, or,
at a minimum, that much in our reauthorization, that would be
something of value?

Mr. ScHwWARTZ. Yes.

Dr. MeLTON. Mr. Chairman, I certainly agree with that. I also
wouldn’t stop there.

Senator KorL. No, of course not.

Dr. MeLToN. In the sense that, as I was suggesting, juvenile jus-
tice is not the only place in the legal system that we have a real
dearth of representation.

Just to give an example, even though the Child Abuse Preven-
tion and Treatment Act requires States to provide for guardians ad
litem for youth in abuse and neglect proceedings, representation
for parents then is a problem, as Judge Mitchell was indicating.

The few studies that there are on what guardians ad litem in
fact do, suggest that many of them don’t know what they ought to
be doing, both in that context and in divorce.

Just to give an example, in some of the studies that have been
done, over half of the guardians ad litem have never even talked to
the children that they represent. I cannot see how an attorney can
represent a child whom he or she has never met.

We really need to bolster the knowledge base and to develop the
training and the models necessary for representation for children
in a whole variety of contexts.

Mr. ScuwaRTz. I agree with that, Senator, but T would qualify it
in this way, that for purposes of this act, and reauthorization, there
ought to be a very clear focus on the juvenile justice system. That
was an intent of Congress in 1988, in putting an emphasis on adve-
cacy, and the right to counsel.

From the ABA’s perspective, it has been unfortunate that there
has been a great deal of discretionary money diverted from the ju-
venile system to some of the guardian ad litem programs that deal
with abused and neglected children, all of which is extremely
worthwhile, in its own right, but, out of a limited pool of dollars, is
not particularly helpful to those charged with delinquent acts or
crimes.

I have just one other little anecdote—I am thinking of an appear-
ance I had in western Pennsylvania some years back, where there
wasn’t a lawyer for a child, and where the probation officer, who
had been supervising a child, came in to talk to the judge before-
hand in what I thought was an extremely inappropriate way. I was
a visitor, so I didn’t have much to say.

The probation officer came to say, “Johnny has really not been
doing well, and his parents are alcoholics; he hasn't committed any
new offenses, but I want to send him away, Judge, and I wanted
you to know that he is not happy about that, but 1 think you ought
to do it anyway.” The judge said, “Okay, fine, I know what you
want to do, now go out and bring them in.”

L3
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The probation officer goes out, brings the family in and the boy
in, and the probation officer does a much less direct statement of
what he wants the judge to do—“I’'m inclined to think that substi-
tute care might be necessary in this case because of maladaptive
behavior,” and he goes through the rigmarole.

The judge is about to send Johnny away to a training school,
when it suddenly occurs to him that maybe the process is unfair, so
he says, “Johnny, I'm about to send you away, but I'm thinking
maybe I ought to appoint a lawyer for you, because I wouldn’t
want you to think that I was railroading you.”

And the boy said, “Judge, do you mean you could railroad me if I
didn’t have a lawyer?”’ The judge said, “Johnny, I can railroad you
whether or not you have a lawyer.”

I think where that judge was wrong is that the chances of it hap-
pening are less when there is competent counsel, who know what
the situation is, who is in the room when all of those discussions
are taking place, and who knows what alternative options are, and
that is the importance of what we are bringing to you this morn-
ing. :

Senator KoHL. Thank you.

Dr. Ferp. If I could amplify, one of the crucial roles that counsel
plays in juvenile court is simply the ability to make a record, so
that those kinds of proceedings are laid bare for purposes of appel-
late court review.

One of the reasons that so many people are concerned about ju-
venile justice now is, by and large we don’t know much—I mean,
the public at large doesn’t know much about what goes on in those
closed proceedings, and they show up as appellate court cases very
infrequently, because the lawyers aren’t there in the first instance
to make the records that appellate courts are then in a position to
review.

One of the very, very important functions that mandatory repre-
sentation would provide is to make the record that would provide a
mechanism for appellate court supervision, so that over the course
of time we could begin to develop a body of juvenile court law, that
then would provide an additional framework to regularize judicial
decisionmaking within the juvenile court context.

Because, even now we see appellate court judges saying in opin-
jons, that juvenile court cases come to them much more ridden
with procedural and substantive errors, because they are taking
place in closed proceedings, to which there is very little oversight.

I would also want to emphasize, in talking about mandatory ap-
pointment of counsel, that one of the areas that I adverted to
slightly is this issue of status offenders and representation for
status offenders, because the Supreme Court in Gault focused pri-
marily on juveniles charged with crimes, and many States have
read Gault as not providing counsel for status offenders.

In fact, in the research that I did, it shows up that status offend-
ers, by and large, have lower rates of representation, even than the
many unrepresented delinquent offenders. Those unrepresented
status adjudications come back to haunt juveniles when they run
away, when they are in contempt of court, when they are in viola-
tion of a valid court order—the 1980 amendments to the JJDP Act.
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And it is possible for those status offenders to be bootstrapped
into delinquency as a result of this contempt/valid court order pro-
vision, without ever having had a lawyer at the original adjudica-
tion that gave the court jurisdiction over them at all. And this is
another of those instances of enhancement of sentences, based on
prior, uncounseled convictions.

Senator KoHL. Thank you, gentlemen. You have been very, very
helpful, and we would like to have the opportunity to use your ex-
perience and your judgment as we move to reauthorization. We
will be in touch, and we appreciate your coming. Thank you so
much.

Dr. Mevron. Thank you.

Senator Kont. We have one additional panel, which is our third
panel. This panel includes juvenile justice practitioners and advi-
sors.

I would like to ask David Reiser and Chris Baird to come to the
witness table.

Mr. Reiser is special litigation counsel for the District of Colum-
bia’s Public Defender Service, one of the finest in the Nation. Mr.
Reiser recently tock a sabbatical to do more in-depth research on
the juvenile justice system, and we look forward to his recommen-
dations, which will combine both practice and theory.

Chris Baird is a fellow Wisconsonite. He is a resident of Madison;
he is senior vice president for the National Council on Crime and
Delinquency. Last year, Chris Baird joined me in visiting Milwau-
kee’s Children’s Court and Detention Center; he recently completed
a report for Milwaukee County, detailing ways to cut down the
overcrowding which we saw in its detention center.

We are very pleased to have you both here, gentlemen. And to
leave time enough for questions and answers, we request that you
hold your statement down to 5 minutes, and your written testimo-
ny will be included in the record in its entirety.

Mr. Reiser?

THIRD PANEL: PRACTITIONERS

PANEL CONSISTING OF DAVID REISER, ESQ., PUBLIC DEFENDER
SERVICE, DISTRICT OF COLUMBIA; AND CHRISTOPHER BAIRD,
SENIOR VICE PRESIDENT, NATIONAL COUNCIL ON CRIME AND
DELINQUENCY, MADISON, WI

STATEMENT OF DAVID REISER

Mr. Reiser. Thank you, Senator.

I am going to be very brief. I have three things to say. The first
is to issue an invitation, and the invitation is to go down five or six
blocks to 500 Indiana Avenue, to see how the juvenile court oper-
ates here in the District of Columbia.

I don’t think we have a problem with the representation by coun-
sel, although not every lawyer is as good as we would like, but I
think it would be instructive to see how the court operates. But 1
think there are two more important places to visit, and I disagree
with Judge Mitchell about this.

[ 4



249

One of the places that you or your staff needs to see is the Chil-
dren’s Center in Laurel, MD, because that is where the pipeline of
the District of Columbia system ends up.

The second place that needs to be visifed are the homes that
these children are coming from. It is impossible to understand the
juvenile court or the Children’s Center without understanding
Valley Green and Trinidad and Park Morton, and hundreds of
other places in the city that I could tell you about.

I wouldn’t suggest going at night, and I wouldn’t suggest going
without some company, but I would be happy to take you there.

The second thing I would like to say is to issue a plea. I think
Judge Orlando mentioned the idea that not everybody knows
enough about what good ideas exist, across the country, for dealing
with juveniles, although very well-informed judges know we have
good ways of solving the problems.

My plea is to make the District of Columbia a model for the
country, because anything that can work here, with one of the
most deprived populations in the country, can be a model that will
be instantly recognized and accepted around the country.

What we have here is a system which is physically and intellec-
tually bankrupt, and we have initiatives which are moving in ex-
actly the wrong direction. The legislation that has been proposed in
the District of Columbia is about to do exactly what everybody who
sat in this room today has told you not to do—to increase prosecu-
tion of juveniles, not just for serious violent offenses, but for any
felony—to prosecute those young people as adults, while the record
demonstrates conclusively that the District, over the last 10 years,
anddmaybe even longer, has done nothing to try and address their
needs.

I urge you, Senator—and I know that appropriations are beyond
the jurisdiction of this subcommittee, but it is my only chance to
talk to you—I urge the Senate to recognize that the problems that
are reflected in the violence on Capitol Hill, which I know that the
Members of Congress know acutely, is not going to be solved just
by preventive detention or incarceration, or by the death penalty.

It is going to be solved by dealing with the 12- and 13- and 14-
year-olds who are even now heading into the juvenile court for the
first time.

The third thing I wanted to say is to tell you a story, and it is a
story about a young woman who I represented about 3 years ago.
She came in because she was arrested for armed robbery, and that
sounds very, very serious. What it really boiled down to was that
she had borrowed an imitation pistol that her mother kept around,
she walked into a dry cleaners where she had gotten money before,
and stuck the dry cleaner up for 89 cents, is what she asked for, to
buy a jar of olives.

The dyy cleaner had some karate experience, and knocked the
gun out of her hand, and she was later arrested. That is a very se-
rious crime, and this girl had terribly serious problems. She was
involved in drug dealing——she had been a lookout for drug dealers
since she was 10 or 11.

But you need to understand, Senator, how she got there. She got
there because she had an alcoholic, physically abusive mother, she
was sexually abused as a child. Her little brother, who was 6
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months old, had been diagnosed as having fetal alcohol syndrome,
but nothing was being done for that family.

And I want to echo something that a number of people said,
which is that services have to be delivered on the basis of families,
not just on the basis of juveniles.

I have 40 pages of testimony. I hope you will read it.

Thank you.

[The prepared statement of Mr, Reiser follows:]

-
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Testimony of David A, Reiser
Special Litigation Counsel, Public Defender Service for the District of Columbia

Summery

1. The Current State of Juyenile Justice in the District.

+ Mayor Kelly aptly used the term "warehouse” to describe the District's three
secure juvenile facilities,' Although the District's systemis premised upon providing
parental "care and rehabilitation," it falls to edﬁcate , to protect, and to improve the
voung people in its custody.

- The District agreed in 1986 to & comprehensive plan to improve its juvenile
justice system in a way that would be consistent with the requirements of the District
of Columbla Code and the expectations of the federal Juvenile Justice and Delinguency
Prevention Act. Neither the rescurces, nor the commitment to carry out this plan
have baén in evidence.

2. Proposals for Changes in the District's Svstem.

- The Mayor has introduced a wide-ranging initiative, which contains many
positive sloments, but also many negative ones. The positive features include an
fncrease in the use of diversion and early interventions with "at risk" youth. The
negative features include the wholesale prosecution of juveniles as young as fourteen
as adults, including youngsters charged with non-viclent felonies (such as
Moyriding," unauthorized use of a vehicle). Although billed as a $30 million dollar
program, there is little avidence of new resources. Another proposal, the "Viclent
Youth Rehabilitation Act, " would violate the JIDPA by incarcerating juveniles inadult

prisons, and generally loosens standards for prosecuting kids as adults.

i The Mayor used this phrase in her televised speech on November 26, 1991
announcing her anti-crime initiative. "Address By Mavor Sharon Pratt Dixon: A
Hew Start: A Har of Values to Save Our Children," at 5.

1
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3. What Should be Done.

+ The problems of the District of Columbia are characteristic of our nation's
inner citles. Chronle youth unemployment, social isolation, and pervaslve_
hopelessness foster aggression and a sense of "nothing to lose." Too many children
are growing up exposed to drugs and violence in the home, The children entering the
juvenile courts are from the same neighborhoods, and share the same needs and
vulnerabilities of "at risk" children generally.

 Earlier and more intensive interventions with "at risk" children are needed.
These services must reach the entire family, and they must cut across traditional
social service agency lines to meet the real needs of the children and the family.
Services should be accessible and neighborhood based. There is overwhelming
evidence that children respond to "labelling." Those who are proclaimed to be
criminals early in life are much more likely to adopt criminal attitudes and to follow
criminal careers, "The best predictor of intergtldn to avoid crime [is] & self image as
a good citizen." Interventions must th.erefore bolster self images and avoid
condemning young people.

+ Special programs need to be created for violent juvenile offenders. These
programs must be small, and tailored to the needs of the particular group. For
example, sex offenders by and large have different treatment needs than chronically
violent juveniles, Community protection through these programs is "a function of
people, not locks; of programs, not hardware."*

+ Non-violent offenders should be placed Inless secure facilities and community

? AMNE L. SCHNEIDER, DETERRENCE AND JUVENILE CRIME: RESULTS FROM A NATIONAL
POLICY EXPERIMENT €1990) 61.

* R. Coates, "Appropriate Alternatives for the Violent Juvenile Offender,”
in ROBEKT MATHIAS, PAUL DEMURO & RICHARD ALLINSON, EDS, VIDLENT JUVENILE
OFFENDERS: AN ANTHOLOGY (1984) 182,
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programs’ which are better able to reintegrate them into a law abiding life in the
community.
. The District of Columbia's juvenile justice system can and should be a model
° for the rest of the country. It should receive special attentlon and suppor¢ from the
federal government. It does no good to commit federal resources to the drug war in
the District of Columbia if we ignore the desperate needs of young people growing up
. in chroniec poverty without adequate family support‘. Programs which succeed here
will be highly visible, and therefore particularly likely to influence juvenile justica
reforms elsewhere, Congress should appropriate funds to make improvements in the

District's juvenile justice system possible.*

‘ I recognize that appropriations are beyond the jurisdiction of the

Subcommittee, however they are needed to accomplish meaningful improvements in
the District's system.

63-659 - 93 - 9
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Mr. Chairman, members of the Subcommittee, I welcome this opportunity to
discuss the important topic of juvenile detention and, in particular, the deplorable
state of affairs here in the District of Columbia.® I think it is appropriate to focus on
the nation's capital for three reasons. Fl,rst; thg conditions here in Washington are
a portrait in minlature of problems which exist across the country. Improvements in
the quality of juveunile justice here can serve as a beacon to local and state
governments throughout the land., Second, Congress has a special role to play
because of its plenary legislative authority over the District and its continuing review
of locally initiated legislation. Third, the need for reform here in Washington is
desperate. We have too.long accepted a Juvenile justice system here which does not
Improve the young people who ésu under its jurisdiction, and which therefore does not
protect the community. The District has tho highest rates of incarceration for both
juveniles and adults in the country, yet no one would claim its streets are safer.

I want to begin today by providing the Subcommittee with some information
about what is happening in the secure juvenile institutions operated by the District.
Then, I would like to discuss some of the proposals which have recently been
introduced to change the system. Finally, I would like to offer some concrete

suggestions for action Congress could take now to make our city safer and to make

® J.D., Yale Law School, 1981; B.A., Yale College, 1977. I currently hold
the position of Special Litigation Counsel of the Public Defender Service for the
District of Columbia, an agency established by Congress to provide legal
assistance to indigent persons in the local and federal courts of the District.
D.C. Coda § 1-2701 et seq, Since 1988 I have participated in the representation
of the plaintiff class in Jerry M, v, District of Columbia, Civ. No. 1519-85,
The Jerry M. litigation is briefly described below. In addition, I have
represented many juveniles in +trial and appellate proceedings and 1 have
supervised a number of colleagues in delinquency proceadings in the Family
Division of the Superior Court. HWhile my testimony reflects these expariences
as a public defender, the opinions I have expressed are my own, rather than
neccessarily those of the agency.

4
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Washington & "model[ ] for the rest of the country,"*
I

The Current State of Juvenile Justice
1]

Congress erected the framework of the District of Columbia's juvenile justice
3ystem in 1970 as part of the Court Reform and Criminal Procedure Act, Pub. L. 91-
358, 84 Stat. 473. See generally Lawton, "Juvenile Proceedings -- The New Look, "
20 AM. U. L. REV, 342 (1971). The purpose of the juvenile court is to provide
"supervision, care, and rehabilitatfon” for delinquent children, D.C, Code § 16~
2320(c); Inxe McP,, 514 A.2d 446 (D.C. 1986). The court's objective is to provide
"ecare, custody and discipline” as near as possible to that which the child's "parents
should have provided.”" Juvenile Rule 2.7 But from the beginning, reality has

collided with thess parental aspirations.

* A few vears ago, I came across a diary entry written by then first Lady

Eleanor Roosevelt after a visit to @ D.C. juvenile facility:
have often ssid that I thought the Bistrict of
Columbia should not only stand out for the beauty of
public buildinas bi:t that its public institutions should
be mnodels for the rest of the country. I would,
howevar. be nshamad to have anyone visit the District of
Columbia Traininp School for Delinguent Girls.

Never have I seen an institution called & school
which had so little claim tc that name. Buildings are
unfit for habitation -- badly heated, rat-infested with
inadequate sanitary facilities:. Children are walled in
like prisoners, in spite of ample grounds and beautiful
views.

The girls are without an educational program or a
teacher. Thera is no psychiatrist to examine and advise
on the treatment of these unfortunate children, who at
an early age have found the social conditions of the
werld too much to cope with-. There is practically

hi ut_ine; io ju i delinguent.
Hay 8, 1934 (emphasis added). Much the same could be ssid about the fistrict's
juvenile facilities nearly sixty vears later.

’ This mandate derives from the model juvenile court statute adopted in
Illinois in 1899, ROBERY MEHNEL, THORNS AND THISTLES: JUVENILE DEUINQUENCY IN
THE UNITED STATES 1825-1940 (1373) 127-132; Fox, "Juvenile Justice Reform: An
Historical Perspective,™ 22 STAN, L. REV, 1187, 1210-1230 {1970); Schultz, "The
Cyclae of Juvenile Court History," in H. TED RUBIN, ED., JUVENILES IN JUSTICE: A
BOOK OF READINGS (1980) 3-4,
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Only a few months after passage of the Act, then Chlef Judge Harold Greene of
the District of Columbia Court of General Sessions issued an opinion in In _re Savoy,
Nos. 70-4808, 70-4714 (October 13, 1970), xeprinied in 98 D.W.L.R. 1937, 1943
(1970), bol.din g that the Recejving Home for Children located in Northeast Washington
was not a sultable facility for detaining children and forbidding detention of any chiid
at the Recelving Home after October 13, 1972. He quoted the D. C. Crime Commissjon's
1966 report calling the Recelving Home "poorly designed and functionally obsolete. "
Judge Greene also referred to a 1968 letter by then-Mayor Walter Washington calling
for a new facllity foreplace the "whelly inadequate Receiving Home, " and a 1970 report
by the National Council on Crime and Delinquency describing the Receiving Home as
"an excellent example of how not to design a detention facllity. " This facility, now two
decades past obsolesence, is not only still in use, it is chronically and dangerously
overcrowded. The Receiving Home is an enduring symbol of neglect ard inertia.

It may be of particular concern to the Subcommittee, which has oversight
responsibility over the Juvenile Justice and Delinquency Prevention Act,® that one
of the reasons the Recelving Home is overcrowded’ is that it haz; become the dumping

ground for children who do not belong in a facility for delinquents, but for whom the

® Pub. L. 93-415, 88 Stat, 1109 (1974), pmended Pub, L. 96-509, 94 Stat.
2750 (1980), The Act declares the policy of Congress te¢ be: "to provide tha
necessary resources, leadaership and coordination (1) to develop and implemant
effective methods of preventing and reducing juvenile delinquency, including
matheds with a special focus on maintaining and strengthening the family unit so
that Jjuveniles may be retained in their homes: (2) to develop and conduct
effective programs to prevent delinquency, to divert juveniles Ffrom the
traditional juvenile justice system and to provide citically needed alternatives
to institutionalization; (3) to improve the quality of juvenile Justice in the
United States; and (4) to increase the capacity of State and lodcal governments
and public and private agencies to conduct effactive juvénile justice and
delinquency prevention and rehabilitation programs end to. provide resedrch,
evaluation, and training services in the field of juvenile delinquency
prevention.™ 42 U.5,C, § 5602(b). N

’ Most of the more than $200,000 in finss paid by the District government
because of 1nst1iutxonal ovarcrowdxng is dua to overcrowding at the Receiving
Hom e derpy M. v, B.€., Civ. No. 1519-85 {Dec,
20, 1991) nt 4,6.

8
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District of Columbia has provided no other housing.'* The population at the
Receiving Home on any given day is likely to include "PINS" children and children who
are neglected, but who have absconded from non-secure facilities, in viclation of the
funding requirements of the JJDPA.'" Because these children are housed at the
Receiving Home, there is less space available for younger and more vulnerable
delinquent children, who are consequently sent out to the "Children's Center"
facilities In Laurel, Marylgnld.

In 1978, Judge Gladys Kessler of the Superior Court issued a "comprehensive

order mandating sweepinz changes In the internal operation of the Children's

Center, " Inze: Anlnguiry into Allegations of Miscondu Again tveniles Detained
at and Committed at Cedar Knoll, 430 A.2d 1087 (D.C. 1981). Judge Kessler's order
was the product of an investigation she conducted into allegations of mistreatment of
juveniles detained or committed to the Children's Center which came to her attention
as the. presiding judge in the ‘new referrals"” courtrocom. She initiated the
investigation because, "[1}f there is validity to what, at this point, are still unsworn
and unproven charges, then the horror of what is happening to children at Cedar

Knoll is almost beyond bellef." After a full hearing, Judge Kessler issued an order,

A ' The District rslied upon neccessity a;-gumants 4o < justify its
incarcoration of a "PINS™ child at the Receiving Home. In.re: HW.l., No. 90-787,
€D.C. Nov. 20, 1991), pet. for reh. pending.

" The JJDPA requires States receiving federal JJDPA funding to implement
plans which "provide within three years after the submission cf the initial plan
that juveniles who are charged with or who have committed offenses that would not
be criminal if committed by an adult or offenses which do not constitute
violations of valid court orders, or such nonoffenders as dependent or neglected
children, shall not be placed in securs detention facilities or secure
cerrectional facilities.” 42 U.S.C. § 5633(a)(12)(A). Ip its response to the
petition for rehearing in H.L,, the District did not dispute that housing
neglacted children and status offenders at the Receiving Home viclates the JJDPA.
See H.R. Rep. 96—946, reprinted in 1980 U.S. Code Cong. & Admin. News 6098, 6111
45 Fed. Reg. 541%%  C(Auga. 14, 1980)Ceriteria for compliance  with
deinstitutionalization requirements of JJDPA); Department of Justice, Dffice of
Juvenile Justice and Delinquency Prevention, Policy No. 89-1201 (April 1989);
Policy No. 39-1204 (April 1%89).
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requiring, among other things, procedures for monitoring physical abuse of residents
by staff, adequate staffing, adequate staff training, and the creation of & treatment
plan for each detained or committed delinquent. The D.C, Court of Appeals reversed
Judge Kessler's order in 1981 because, it concluded, she lacked the jurisdiction to
issue such a broad remedial order on the basis of her jurisdietion over four individuals
confined at the Children's Center but who were subsequently released, and because
she had not even attempted to comply with the class certification requirements of Civil
Rule 23.

Conditions at the Children’s Center did not improve. In 1985 the Public
Defender Sarvice and the ACLU National Prison Project filed a clags action lawsuit on
behalf of children confined at Oak Hill, Cedar Knoll, and the Receiving Home,
asserting violations of thelr constitutionsal and statutory rights to adequate and
humane treatment. Jerry M. et al.. v, District of Columbia, et al., Civ. No. 1519-85,
The District settled this lawsuit on July 24, 1986 by entering into a consent decree.
The Jerry M, consent decree establishes a blueprint for an effective juvenile justice
system, It recognizes the community’s # orest in securely confining chronic and
dangerousoffenders, while at the same time establishing community-based placements
for most delinquents, More than flve years later, after countless court hearings,
contempt citations, and nearly three quarters of a million dollars in fines, the juvenile
Justice system described in the Jerry M. decree still exists only on paper.

Time and space do not permit a full accounting of the deficencles of the
District's juvenile justice system. The principal failings include:

+ the failure to provide adequate community foli .- up after release. Common

sense and numerous studles have shown that continuingintervention, supervisionand

&
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support in the community after release is important.’? The high recidivism rates for
juvenlile offenders in the District can be traced, in part, to the faflure of the Youth
Services Administration adequately tc plan for release and to establish a support
network for released youth. I_n part, this a reflection of the dearth of community-
based prog.rams operated by the District, but it Is also a reflection of a lack of
coordination between the institutions and the soclal workers responsible for
"aftercare.”™ Although this problem was to be remedied by a comprehensive case
management system,** under which each child would be essigned a case manager who
would be responsible for his or her treatment from institution to community placement,
implementation of case management has been hampered by staff shortages and lack of
direction.

» failure to provide family-based treatment. Yor similar reasons, the District
has been slow {o adopt the model of family based intervention which has been used
successfully elsewhere. By way of illustration, the plan for community based

treatment developed pursuant to the Jerry M, consent decree requires the District to

2 e.9., Fagan, Rudman & Hartstone, "Intervening with Violent Juvenile

0ffenders: A Community Reintegration Model,™ in YJQ 207-230; Goins, "Letter to
a Birector of Corrections: implementing a Program for Serious/Violent Offenders,”™
id, 243-252; Lindgren, "Continuous Case-Management with Violent Juvenile
Offenders,™ jd. 255-271; Altschuler, "Community Reintegration in Juvenile
Offender Programming,® 365-375.

¥ The Consent Decree established a panel of three experts +o design a
comprehensive network of community based programs based upon an assessment of the
District's juvenile delinquents and their needs. The Court initially approved
the Panel's plan in October 1987, Memorandum Order A", and reapproved the plan
with slight modifications and extended deadlines for compliance in May 1988,
Memcrandum Order "B". Although successive administrators have reaffirmed their
commitment to implementation of Order B, there is little evidence of progress.
In 1990 the District of Columbia Court of Appeals upheld contempt findings
against the District, and agread "the record fully supports the trial judge's
finding ... that the Bistrict had ample {ime and opportunity over a three year
pericd %o develop new detention and commitment alternatives." st
Columbia v. Jerry M,, 571 A.2d 178, 188 (D.C. 1990). Notwithstanding this
finding, and the affirmance of the trial court's remedial order, the trial judge
rejected the District's claim that it had made "aggressive, conscientious and
good faith efforts™ te comply. ™*To the contrary, the adjectives which best
describe the defendants® approach are derelict, unconscicnable, and disobedient.™
Memorandum Ocder ™J%, s 110 at 50 (filed Aug. 21. 1991),

9
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establish a community program for children from 75 substance abusing families. This
program recognizes the devastating effect of parental alcohol or drug abuse on the
entire family. It was Intended to break the cften-repeated cycle of dependency upon
drugs or alcohol, and to alleviate the conditions which frequently drive youngsters
out of the ;‘amuy home. The original lmplementatloﬁ date for this program was April
1, 1989. Yet nearly three yearslater, the program is nowhere in sight. Many of the
juvenile offenders in the District’s institutions leave them only to re-anter the same
debllitating family environments which contributed to their earlier delinquency.
Without interventions which address problems shared by the er;tlre family, successful
rehabilitation of many of these youngsters is Impossible. Ironically, the institutions
further undermine family ties by forbidding all visits by siblings between tmrteen and
twenty one. Even a sister who has been a primary caretaker cannot visit her brother
without a court order. This policy violates the consent decree, but it has not been
changed.

« the failure to separate serious and violent offenders from detainees and less
serious offenders. At all three secure institutions, detainees and committed youths
are housed together, Current District of Columbia law forbids a child to be detained
before trial ™"if it would result in his commingling with children who have been
adjudicated delinquent and ccmmitted by order of the [Family] Division," unless
authorized by the court, D.C. Code § 16-2313(b). Nevertheless, commingling is
pervasive. In addition, the District has elected not to implement a proposal to

establish smaller, decentralized sacure facilities for violent and chronie offenders.'

“ The Panal created by the Consent Decreea proposed establishing small
decentralized facilities for serious and violent offenders. The District
appealed this portion of the plan as beyond the Panel's mandate to devise
community-based alternatives to institutional confinement. The Court of Appeals
agreed this was beyond the Panel's jurisdiction. istri lumbi
H.» 571 A.2d at 189.
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Conseguently, these juveniles are housed in the same facilities as thirteen yesr old
first offenders arrested for joyriding or theft, This commingling interferes with
rehabilitation in two ways, First, it makes it harder to develop and to implement
programs tailored to the needs of serious offenders, such as youngsters with a history
of sex offenses or violence.' Second, it allows older, more savvy, and hardened
residents to serve as role models and leaders within the institution.' This.
undermines the social learning efforts of staff to promote respect for the law.

+ the faflure to educate. Many of the chlldren who come before the Family
Division of the Superlor Court rarely attend school. Many of those who do, perform
poorly and devotelittle attention to their studies. Yet, when presented with a captive
audience, many of whomare eager to attend classes, if oniy as a break in routine, the
District has failed to provide an adequate education. Over the years school time has
been lost because of teacher absences, the lack of substitute teachers, and staff
shortages which keep the residents confined in their cottages, Even when school is
held, the educational program is defective. Ability grouping is rudimentary. There
are no special procgrams for detainees, who should be evaluated and given special
short-term school programs designed to get them back into §ehool upon release,
Screening and special education classes are inadequate, Despite repeated
recommendsations and evaluations, the District has not developed a comprehensive
pre-vocational and vocational program for youngsters in its custody. More than three

years ago, at the beginning of the 1988 school year, ocur office challenged the

* pifferent types of offendars tend to have different treatment needs. See,
2.5, Lane & Zamora, "A Method for Treating the Adclescent Sex Offender,™ YIQ
347-3649; Agea & McWilliams, "The Role of Group Therapy and the Therapeutic
Community in Treating the Violent Juvenile Offender,” jid, 283-295; Hartstone &
Coccozza, "Providing Services to the Mentally Ill, Violent Juvenile Offender,”
id, 157-173.

* Seg JEROME S. STUMPHAUZER, HELPING DELINQUENTS CHANGE: A TREATMENT MANUAL
OF SOCIAL LEARNING APPROACHES €1986) 4-5, 72

11
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District's violation of the educational provisions of the consent decree. Several plans
and promises later, the school system remains in disarray. In August oflast year, the
judge In the Jerry M. case wrote, "nothing in the record of this case indicates that
defendants have made. the effort necessary io equip YSA residents with the
educational or vocational skills they need so desperately.” Memorandum Order "K"
(filed August 21, 1991).

« the failure to provide adequate living conditions. Many of the young people
in the District's secure facilitles are products of its decaying public housing. The
District houses them in three institutions, each of which suffers from major physical

defects. The buildings at Cedar Knull are outdated. They have lesks,!’ no

” The Court-appointed Monitor wrote in his most recent report:

Maintenance at the institutions continues to present
serious problems at the three institutions, particularly
Cedar Knoll. YSA administrators increasingly must
resort +to private contractors if tolerable living
conditions for residents are to be maintained. At the
beginning of the summer, almost without exception, air
conditionars in the living units at Ozk Hill were non-
or barely~functional. Institutional administrators said
that, beginning in early spring, they had pleaded for
air conditioners to be repaired or replaced before
summer, but that their pleas went unanswered. On July
16 counsel toured the facilities and confirmed the
presence of non-working equipment. The temperature in
the residents' rooms was well above the maximum of 80
degrees specified in the Consent Decree. Hithin a
waek, existing air conditioners had been repaired,
broken or missing units had been replaced, and fans had
been acquired for each of the units.
X % %

The problems of general maintenance are no nearer
being solved than at the beginning of the monitorship.
For example, the Monitor's ninth report, issued in March
1989, described three leaking rooms in Bunche Cottage at
Cedar Knoll, which could not be used in snowy or rainy
weather. Today the situation is unchanged except that,
as is the case whenever leaks are not corrected, it has
grown worse. Four rooms were described as "like living
under a waterfall,™ and three more should not be used in
cold weather.

Hineteenth Report at 17-18. The Newly appointed Administrator of YSA finally
closed Bunche Cottage in February 1992.
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ventiilation, and inadequate heating and cooling. Some of the cottages at Cedar Knoll
have been periodically infasted with vermin, including snakes., Osak Hill is more
modern, but the heating and cooling systems do not work, so that residents swelter
or freeze with the season. Theseliving conditions promote tension and violence in the
institutions. Moreover, they undermine any hope that the residents will perceive
their confinement as benign or paternal. Condlitions are aggravated by frequent
lockdowns, leaving youngsters confined in their rooms with nothing do because there
aren't enough staff to provide security with residents out of their rooms.

+ the failure to provide a safe environment. Two of the gravest risks for young
people in confinement are physical abuse by staff and suicide, So far, the District has
not appropriately dealt with either problem. A suicide In May of 1989 sparked an
investigation which linked the suicide to inadequate staffing and a fallure to identify
the child ag a suicide risk despite a history of depression and sulcidal gestures. The
District government recently settled a lawsuit with his estate.'® Although the
District has finally drawn up a sulcide prevention plan after long delay, full
implementation of that plan will not take place until more psychoioglsts can be hired
to screen and monitor youths at risk of suicide. Since the sulcide in May of 1989,
another youth killed himself and there have been several other attempts.®

Another investigation, this one of physical abuse by staff, led tc 8 100 page
report and recommendation by the court-appointed Special Master. He found that

children in YSA custody "are housed in institutions in which lawless behavior by those

' Howard, "Settlement Set in Cedar Knoll Suicide: D.C. to Pay $150,000 to
Homan Hhose Son's Threat Hent Unheeded,™ Hashingtion Post, Nov. 19, 1991 All.

P In August of last year the court issued an order requiring full
implementation of the suicide prevention plan by October 15, 1991, Memorandum
Order "M," (filed Aug. 22, 1991). The Monitor's most recent report expressed
Psome unresolved questions regarding whether the [District's] status report
indicates compl:ance with the Court's orders on suicide prevention.”

Report at 11 n.6.
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responsible for caring for, and protecting, them is tolerated.™ Inre: Staff Physical
Abusge, Jerry M. v, District of Columbia (proposed findings of fact, conclusions of law
and remedial order filed July 24, 1991) at 2, The Special Master found that one staff
member at the Recelving Home had never been disefplined for repeated assaults on
resldents, including a girl and a fourteen year old who welghed less than 100 pounds.,
Other staff member§ concealed evidence that he inflicted injuries which put another
youth in D.C. General Hospital. The District still lacks a meaningful system for
detecting abuse when it occurs, for disciplining staff who commit abuse, and for
tralning staff to prevent abuse. Recently, three staff members were reassigned to
positions which involve ne contact with youngsters because of abuse charges. But
this reassignment came only after judicial af:tion loomed.

+ the failure to place youngsters in programs and facilities tailored to their
needs. One of the systemic problems in tha District of Columbia 1s the absence of
community-based alternatives to the secure Institutions. A panel of experts,
Including one selected by the District, thinks that only 102 secure beds are needed.
At present, the're are about four hundred. The lack of options hampers judges, who
cannot place kids In programs that do not exist. In addition, even when judges
specifically designate community facilities, such as shelter houses or group homes,
youngsters may wait weeks or months for bed space. The District has paid nearly a
hslf million dollars in fines because of delays In shelter house and group home
placements, yet they persist, For many children with serious learning disabilities or
emotional problems, placement in special residential programs is the best answer.
Yet, many of the youths ordered into residential programs by judges languish for
months in a secure facility because of bureaucratic delays in placement. Since these
youtiis are supposed to go elsewhere, treatment plans are not developed while they

remain in the institutions, These especlally needy youths are simply warehoused until

14
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they are, In due course, placed.
11
Current Proposals for Change

Aseveryone who }ives in the metropolitan D, C. area knows, we are in the midst
of an upsurge in serious crimes of violence by young people. In my judgment, this
increase flows from the confluence of four factors: (1) demographic trends which
reflect an increase in the adolescent population;*® (2) the recruitment of many
youngsters as drug dealers and lookouts following the enactment of mandatory
minimum penalities for adults in 1983; statistcally, the increase in juvenile drug
arrests coincides with the enforcement of the mandatory minimums; (3) the easy
availability of guns in the area despite strict local gun control; and (4) the collapse
of the social structure of impoverished communities in the city;? there are hardly
any refuges of strength and support for teensge mothers or role models for young
men. The District has never responded effectively to level of despair in the most
impoverished aress of the eity. Housing continues to decay;?* the Department of
Public and Assisted Housing refuses the help of volunteers offering to dorepair work.

Neglected and abused children remain in foster care for years without efforts at family

* criminologist James Q. Hilson sees an Mexponential™ relationship between
an increase in the number of voung people and the incidence of crime. JAMES Q.
WILSON, THINKING ABOUT CRIME (1975) 16-~17.

o M&lﬂ; WILLIAM JULIUS WILSOM, THE TRULY DISADVANTAGED (1987).
The sxmxlnrl’ty in characteristics of "truly disadvantaged®” communities across the
country is reflected in journalistic accounts such as LEON DASH, WHEN CHILDREN
HART CHILDREN (1989)(Washington Highlands section of Hashington, D.C.); ALEX
KOTLOWITZ, THERE ARE NU CHILDREN HERE (1991)(Henry Horner Homes in Chicago); LEON
BING, DO OR DIE (1991)(South Central Los Angeles).

2 There have been numerous newspaper stories written about delays in
repairing public housing. See; e,q, Sanchez, "D.C. Council Hears Dismal Tales
of Public Housing Repair Delays,™ Hashington Post, March 1, 1992 BS8. Conditions
have actually worsenesd since the Children's Defense Fund criticized delays in
repaxrs and the hxch number of vacant apartments

Chi

Bright Futures or Broken
i of Columbia and an Invesiment
Ann_da..f.er__ths_im (1991> 85-86,
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reunification or permanent placement.?* The school system teaches a fraction of the
students who enroll.* And the juvenile justice system iz a warehouss or a prepartory
school for adult offenders, ™

There are many constructive things the District government could do to
alleviate the conditions which breed alienated youths who do not value their own lives
or those of other people. Instead, however, "reform" proposals have focused on
gymptoms rather than csuses. Although the present juvenlie system has not even
attempt to rehabilitate, proponents of statutory changes In the juvenile law of the
District of Columbla have prematurely declared rehabilitation a fallure, It is too soon
to say that nothing works, because nothing has been tried.

In deciding whether there is a need to "get tough, " or whether the problem of
juvenile crime is better addressed by more effective rehabilitation strategies, 1t is
important to understand how the District's present juvenile court operates., Judges
of the Superior Court rotate through the Family Division as well as the other divisfons
of the Court, so there is no permanent juvenile court bench.* Although judges

newly assigned to the Family Division recelve training, the judges assigned to the

2} The United States District Court recently found violations of federal law
in the management of the District's foster care system for abused and neglected
children and ordared improvaments, including tho hiring of mors social workers.
The District govarnment has thus ¥ar not complied fully with the court's order.
Laghawn A. et al. v, Sharop Pratt Pixon, 762 F.Supp. 959, 997 (D.D.C.
1991)("outrageous deficiencies.") See Plaintiffs® Memorandum in Opposition to
Defendants' Motion to Enlarge Time (filed December 30, 1991)(describing
noncampliance with remedial order).

. 2 A racent "audit™ of DCPS ravealed what anyona in daily contact with
voungsters already knows. [CITE]

» Even the most pesitive aspects of the Mayor’s ipitiative to reduce
juvenile crime appear to be coming at the expense of existing programs for youth.
See Garreau, "Youths Join Protest of Planned Cuts in B.C. Community Programs,®
Hashington Post, Feb. 23, 1992 B8 (describing cuts in crime prevention and
recreation programs), The proposed expansion of the youth summer jobs program
this summer merely restores cuts made the previous year.

2 See DISTRICT OF COLUMBIA COURTS, ANNUAL REPORT (1990)73-82.
16
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Juvenile Branch do net necessarily have any specialized tralning in, orientation
toward, or belief in rehabilitation. These judges are not neccezsarily expert in the
myriad of psychological and soclological factors which contribute to delinquency, or
with the wide variety of therapeutic approaches which have been adopted across the
country to.treat serious and chronic delinquency. Relatively few Superfor Court
judges come to the bench with any previous experience in delinquency cases; those
who do are most often former prosecutors from the Office of Corporation Counsel.?
More frequently, Superior Court judges have experlence as prosecutors or defense
coungel in adult eriminal cages. Indeed, the Juvenile Branch is often the first
assignment for newly appointed judges who prosecuted criminal cases in the Office of
the Unlted States Attorney because those judges would be disqualified from too many
eases on a Criminal Division calendar. The organization of the Juvenile Branch tends
to produce a "culture” which is not particularly oriented towards treatment and
rehabilitation of juvenile offenders,

Within'the Juvenile Branch, cases are handled in a manner which parallels the
adult eriminal justice system. Until 1989, the Juvenile Branch employed a "master
calendar” system in which cases were assigned to judges for trial or gulity plea
proceedings by a single calendar control judge. Motions were heard on a special
motions calendar. Now, all cases are assigned at the child's initial hearing to one of
two "individual calendars” and all further proceedings are assigned to a single judge,
The individual calendars tend to produce greater Incentives to "settle” cases through
plea negotiations since the judge who will ultimately decide upon a child’s placement
now has an incentive to reward early guilty pleas which did not exist under the

previous system. The adoption of Individual calendars, whatever {ts management

¥ Seq "The Judges of D.C. Superior Court: Profiles and Perspectives on the
62 Men and Homen Hho Oversee Justice in tha District of Columbia," Legal Times,
Oct. 24, 1988 17-30.
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beneflts, has tended to Increase the similarities between adult criminal and juvenlile
proceedings,

In 8 nutshell, a juvenile case, like a criminal case, begins with an arrest, A
jutvenile may simply be admonishud by a police officer, in which case a record is made
of the "con'tact" for future reference, An arrest may be based upon the officer's
observations and Information from citizens, or it may be based upon & "custody
order,” the equivalent of & warrant. D.C, Code § 16-2309. If the childi is arrested,
the police Youth Division takes custody of the child who is either released Immediately
to his or her parents with a date to come to court {community cases) or is Incarcerated
at the Recalving Home for Children on Mt. Olivet Road in Northeast Washington.
D.C. Code § 16-231i{a). This system is comparable to the system of citation release
for adults charged with petty offenses. Community release is less frequent in the
Disirict than it is in many other jurisdictions, however. At times, because of
overcrowding, arrested juveniles are held overnight at the Central Cellblock at 300
Indiana Avenue, N.W., or at the Children's Center in Laurel, Maryland,**

The next step Is the review of the charges by the court Social Services Inteke
Branch, which weighs social factors including the child's prior history of "contacts”
with the police, school attendance, and family tles to determine whether formal
charges should be flled., D.C. Code § 16-2305(a)} (Director of Soclal Services to
determine whether the best interests of the child and the public warrant charging).
The final decision whether to file charges is up to the Office of the Corporation

Counsel, Law Enforcement Division, Juvenile Section, D.C, Code § 16-2305(a). The

Corporation Counsel then files a "petition” alleging delinquent acts, which initiates ’

formal judicial proceedings. D,C, Code § 16-2305(k). During the time this review is

** Engel, "D.C. Juveniles Shunted Nightly to Cedar Knoll,™ Hashington Post,
Nov. 22, 1986 D3.

18

®

0.



269

taking place, the child is held In the courthouse cellblock, Very young or very small
children are held in a special "2t risk" rocom, where they are supervised by special
officers, D.C. Code § 16-2310,1,

The initial hearing in 8 juvenile case takes place before a judge assigned to the
Family Division, usually in the late morning or afternoon of the day following the
nrrest, although the child may be Incarcerated longer if arrested on a weekend. D,C.
Code § 16-2308. District of Columbia law presumes that a child charged with a
delinquent act shall be released before triul ("factfinding hearing") and sentencing
("dispositional hearing") unless detention is necessary to protect the "person or
property of others or of the chiid,” or "to secure the child's presence at the next
court hearing." D.C. Code § 16-2310(s). A child charged with delinquency may also
be placed in a shelter house if the family is unable to provide aclequate supervision or
cara, D.C, Coded § 16-2310(b). Because of the chronic shortage of shelter house
space, however, many children who belong in shelter houses are placed in secure
detention at the Chlildren's Center. Since 1989, the District has paid a total of
$103,200 in fines at a rate of $100 per day for each child who is incarcerated in a
detentlion facllity awaiting space in a shelter house for more than ten days. The judge

" which is

may also leave placement up to the expertise of the "Sereening Team,
operated by the Youth Services Administration (¥SA) of the Department of Human
Services (DHS). The Screening Team has the legal authority to place chilldren hi home
detention, however it has been instructed not to do so by the Office of Corporation
Counsel, which means that scarce shelter house beds must be allocated to children who
could live at home If closely monitored by social workers under the home detention
program. The Screening Team also appears to assign children who are appropriate

for shelter house placement to secure facilities when no shelter house heéds are

aavilable in order fo avoid fines for children on the walting list.
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Before a child may be separated from his or her family, the Court must hoid a
hearing to determine whether the charges are supported by "probable cause." D.C.
Code § 16-2312. This determination is based upon the hearsay testimor: of a police
officer, rather than that of 8 witness with personal knowledge, If the judge finds
probable c;use, and the child is eligible for detent'ion pending trial, D.C. Code §
2310; Juvenile Rule 106, the judge may simply order detention or specify a facllity',
Smaller and younger children, as weli as childre: with speeial emotiohal or mediual
problems are often sent to the Receiving Home. Becruse of overcrowding, however,
many children who weuld ordinarily be confined a’ the Receiving Home are sent to the
Children's Center.

While the child is detalnéd, his or her lawyer goes through the routine of trial
prepaxation in a manner which is largely indistinguishable from adult criminal cases.
Discovery, motlons, and investigation lead up to a 5tatu§ hearing before the
individual calendar judge, who may accept a guilty plea or set the case for trial. In
less serious cases, first offenders may be offered a consant decree, which results in
dismissal of the petition after six months upon fulfiliment of certain conditions, D.C.
Code § 16-2314. A diversion program also exists for juveniles charged with less
serious offenses, but diversion iy open only to a percentage of those charged with
eligible offenses who are selected at random.

Trials and gullty pleas are almost 1dentiesl to thelr eriminal counterparts, with
one Important exception. Although juveniles have many of the procedural rights of
adults, see Inre Gault, 387 U, S, 1 (1967); I= re Winship, 397 U.S, 358 (1970); their
guilt or innocence of the allegations in the petition is determined by & single judge
rather thap & jury. D,C. Code § 16-2316(a). See McKelver v. Pennsvlvanis, 403
U.S. 528 (1971). McKelver rests on the propositon that juvenile proceedings lead to

treatment rather than punishment.
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If a child is found gullty ("invelved"), the judge procesds to a dispositionsal
hearing. The court must determine whether the chtid is in need of care and
rehabilitation. No dispositional order may be entered unless the child needs care and
re\fs'abmtation, even if the child is found to have violated the law. InreM,C.F,, 293
A.2d 874 (D.C, 1972). The court Social Services Division prepares a predisposition
study, D.C. Code § 16-2319. After reviewing this report as well as submissions by
counsel for both sides, the judge may (1) place the child on probation under the
supervision of the Court Division of Social Services; or (2) commit the child to the
custody of DHS or other agency, Probation may range from weekly or monthly
reporting to extensive counseling, community service, and supervision under the
ausplces of the High Intensity Treatment and Services {(HITS) program.

A probation order may last for a year, D.C. Code § 16-2322(a){(3). Probation
may be revoked or axtended i the child viclated the terms of the probation order.
D.C. Code § 16-2327. A commitment may last for two years, D.C. Code § 16-
2322(a) (1), and may be extended for up to a year at a time until the child reaches age
21. D.C, Code § 16-3322(b), (e). This means that a child committed for a homicide at
age 14 could remain in DHS custody for up to seven years. Judges consider public
safety in determining the length of confinement. In re L.J,, 546 A.2d 429 (D.C.
1988}y,

Commitment, generzlly to the Youth Services Administratiin of DHS, can take
several forms. Many youngsters, including ma.ny of those found gullty of murder or
other serious offenses, are placed In private residential facilities around the country
which pravide therapeutic services. Because DHS does not operate such faciiities
locally, it must contract with private providers at a much greater expense. A child
mey also be committed {o Oak Hill, Cedar Knoll, the Receiving Home, or Harambee

House (a small facllity for girls). A less restrictlve alternative is commitment to a
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group home, but these spaces are in chronically short supply. The District has paid
$ 316,000 in fines since 1989 because chiidren walt weeks, even ssveral months, for
group heme beds.

Not all of those arrested for offenses committed while under 18 go through the
juvenile system described above, At present, there sre two routes to prosecution in
the adult Criminal Division of the Superior Court, The United States Attorney also
has the power to prosecute juveniles as adults in the United States District Court., 18
U.S5.C. §5032, Since the latter authority is rarely exercised, the focus here will be
on Superior Court walver and transfer.

1. Waiver. The Family Division has jurisdiction over offenses by children, The
statutory definition of "child" "does not include an individual who is sixteen years or
older anc -~ (A) charged by the United States attorney with (i) murder, forcible
rape, burglary in the firgt degree, robbery while armed, or assault with intent to
commit any such offense, or {ii) an offense listed In clause (1) and any other offense
properly joinable with such an offense.” D,C. Code § 16-2301(3). The United States
Attorney frequently prosecutes non-homicide shootings, such as the recent "drive
by" shootings at Dunbar High School, as assauits with the intent to murder, allowing
sixteen year olds to be prosecuted as adults and sentenced to mandatory minimum
sentences of five to fifteen years and maximum sentences of fifteen years to life
imprisonment. See Hobbsy, Unjted States, No. 91-191 (D.C. June 24, 1991) (reading
D.C. Code § 22-503 to establish offense of assault with Intent to murder). Under this
provision, the decision to prosecute 8 sixteen year old as an adult is entirely within
the discretion of the United States Attorney, and is not contingent on any social
fuctors or the youngster's amenability to rehabilitation.

2. Transfer, A child under age 18 may be transferred for prosecution as an

adultif (1) the child is fifteen or more and Is charged with any felony; or (2) the child
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is sixteen or more, charged with any offense, and is already committed as a delinquent
child and it is shown after a hearing there are not "reascnable prospects for
rehabilitation” before he or she reaches 21. D.C. Code § 16-2307(a) (1), (2), and (d).
A child over 18 may be prosecuted as an adult for an offense committed before age 18
if it is shown at a he‘arh‘xg that there are not reasonable prospects for rehabilitation
before age 21, but this is 8 rarely invoked provision. The burden at the hearing is
on the Corporation Counsel, D,C. Code § 16-2307(d). The judge is required to
consider: the child's age; nature of the present offense; extent and nature of the
child's prior record ; the child's mental condition; the nature of past treatment efforts
and the child's response to them; and the techniques and facilities available to the
Famlily Division and to the Criminal Division to accomplish rehabilitation. D.C. Code
§ 16-2307(e). Transfer requests are rarely granted because there is often little
evidence of serious efforts at rehabilitation in the past, and minimal evidence that
there are resources to achieve rehablilitation in adult correctionsl facilities. A c¢hild
who Is transferred under this provision faces the same range of penalties as any adult
charged with the same offense, snd there is no guarantee that the chiid's sentence,
if he or she Is convicted, will promote his or her rehabilitation.?*
Proposed Legisiation

A. The "Violent Youth Rehabilitation Act {VYRA)."

Although called a "rehabilitationact, " thislegislationactually discards careand
srehabiltation as operative principles In the District's juvenile justice system. In

general, the legislation makes it much easier to try juveniles as adults, and to

2 Following the repeal of the federal Youth Corractions Act, the District
of Columbia Council enacted the Youth Rehabilitation Act, D.C. Code § 24-801 et
seq,. The YRA gives a sentencing judge the discretion to sentence a defendant
to an indeterminate term at the Youth Center, with the possibility of earning an
aexpungement of his or her conviction. YRA sentencing is an option for youths
under 22 years of age, but there is no requirement that a child transferred for
prosecution as an adult be sentenced under the YRA.
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Incarcerate juvenile offenders In adult facilities. I is plainly a "get tough" measure,
but it is not imited to serious or violent offenders.

1. Easier Transfers,* Section 3(a) and (b) of the VYRA changes the existing
transfer stfxtute to shift the burden of proof fo the child In all cases, and to create &
presumption in favor of adult prosecution for any child charged with any felony with
& previous adjudication for "an offense with a deadly weapon." While the titie of the
bill snd the findings concentrate on children accused of serious crimes of violence,
these changes are much more far reaching.

The current transfer statute, Section 18-2307, applies to any fifteen year cld
charged with a felony. Felonies include joyriding (unauthorized use of vehicle, D.C.
Code § 22-3815), attempted purse-snatching (attempted robbery, D.C. Code § 22-
2902), and theft of property worth over $250 (D.C. Code § 22-3811). Under the
proposed legislation, a fifteen year old first offender caught joyriding would either
have to persuade the court that he could be rehabilitated, or be prosecuted as an
adult., The sams would be true of a previously-committed sixteen year old charged
in a new case with shoplifting. Shifting the burden of proof in this way is a shocking
admission of our lack of faith in the capacity of our juvenile justice system to
rehabllitate anyone.

The other change is equally sweeping. The bill proposes a presumption thata
child with a previous adjudication for "an offense [ committed] with a deadly weapon"
is incapable of rehabilitation. While on first glance "deadly weapon" offenders may
seem to be extremely” violant youths with guns about whom the public is most
conceined, infact, this nategory fncludes all kinds of other youngsters to whom such

a presumption could not rationally apply. Seg Leary v, United Stgtes, 395 U.S. 6

* A good general source on the prosecution of juveniles as adults is: DEAN
J, CHAMPION & G. LARRY MAYS, TRANSFERRING JUVEHILES TO CRIMIMAL COURTS: TRENDS
AND IMPLICATIONS FOR CRIMINAL JUSTICE (1991).
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(1969) (striking down irrational presumption as a violation of due process clause}.
Deadly weapons are not Umited, under District law, to objects like guns which are
exclusively used to injure other people. Deadly weapons include any physical object
which is u}gely to produce death or serfous bodily harm by the use made of it. D.C.
Code § 22+3204; Scott v, United States, 243 A.2d 54 (D.C. Mun. App. 1968); Reed
¥. Upited States, 575 A.2d 1191 (D.C, 1990). Juveniles involved in schoolyard fights
are charged with assault with a deadly weapon (shod foot), which would qualify for
the presumption. So wruld a child who grabbed a stick in self-defenise and used too
much force against his or her assailant. Indeed, the statute may even apply the
presumption to a child who merely carries a deadly weapon, without using it at aill,
D.C. Code § 22-3204 (offense of carrying dangerous or deadly weapon) .. The bill does
not even require the prior weapons cffense adjudication to be recent. Nor does it
require the new offense to be a serious one.

A presumption that a child cannot be rehabllitated is particularly difficuit to
justify when the deficiencies in the system we now have to rehabilitate are so glaring
and long-standing. A prior commitment or probationary perfod under the system
which now exists is hardly a fair test of a child's capacity for reform.

The shifts in the burden of proof and the adoption of the rebuttable
presumptions even conflict with conservative national experts o1 juvenile justice
issues. The American Bar Association sponsored a joint commission to study the
juvenile justice system with the Institute for Judicial Administration as a result .of
concern sbout serious juvenile crime in the late 1970s. The Joint Commission
deveioped proposed standards for juvenile cases, which the ABA House of Delegates
adopted in 1979, The IJA-ABA Standards adopt a "rebuttable presumptipn" that
children aged fifteen to seventeen should be trled as juvenile offenders, and an

irrebuttable presumption for children fourteen and younger. Commentary at 18-19,
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"The presumption In favor of juvenile court jurisdiction should be overcome only in
extreme cases," Standard 2.2,A, Commentary at 37. The IJA-ABA Standard is even
more demanding than current District law, because it requires "clear and convincing
evidence" to justify transfer, a higher standard of proof. The Task Force on
Juvenlile Ju.stice and Deliquency Prevention of the Natlonal Advisory Committee on
Crimal Justice Standards and Goals recommends a minimum age for adult prosecution
of sixteen, and would permit transfer only if the delinquent conduct aggravated or
heinous, or is part of a pattern, and the juvenile Is not amenable to treatment.
Juvenile Justice and Delinquency Prevention (1976) Standard 9.5 at 303.%

2. Easier Detention., Section 3(c) of the VYRA proposes to amend D.C. Code
§ 16-2310(s) to read: "A child shall not be placed in detention prior to a factfinding

hearing or a dispositional hearing unless he is alleged to be delinquent or In need of

supervision ;
of arrest and” the other statutory criteria are satisfied. It is unclear what the import
of this change would be, since the detention power does not exist unless there is a new
delinquernicy charge, and the current statute already pérmits detention of a child
charged with any category of offense as long as the statutory detention criteria are
satisfied. D.C. Code § 16-2310(c) (incorporating Juvenile Rule 106). A prior
adjudication for a weapons offense Is a factor the court may consider in deciding
whether detention is required to protect the person or property of others. Rule
106(a) (1) (). If, however, the amendment was intended to permit a child to be
detained because of previous adjudication without any finding that detention is needed
to protect the child, or the community, orto assure the child's appearance, then the

. Section 204 of H.R. 4396, introduced by Congressman Bliley on March 5,
1992 would allow fourteen year olds to be prosecuted as adults in the
unr:viewable discretion of the United States Attornay without any hearing
whatsoever,
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statute is both senseless end unconstitutional. Detention before trialinust be tallored
to serve the important objective of protecting the community. A statute which would
permit detention based solely on i prior record woiild not satisfy this constitutional
requirement. Moreover, as discussed above, , “wgs.\pons“ and wegpons offenses
embrace a broad range of conduct including "kid stuff” which might not even be
prosecu.t.ed In other jurisdictions.

" s Incarceration with Adults in Jails and Prisons. The proposed legislation
would transform the "juvenile® justice system into a pipeline for Lorton. It would
permit any juvenile adjudicated guilty of an "offense with a deadly weapon" io be
incarcerated with adults, regardinss of the child's age, size, and previous history.
Children in adult facilities are often victimized by older prisoners. TRANSFERRING
JUVENILES TO CRIMINAL COURTS at 94; Forst, Fagén & Vivona, "Youth in Prisons
and Training Schools: Perceptions and Consequences of the Treatment Custody
Dichotomy," 40 Juv. & Family Ct. J. 1-14 (1983). Such victimization would be
especially hard to prevent in the District's badly overcrowded pylsons and the
Inadequate contract facilities used to house prisoners out of the area. For those
charged with homicide or attempted homicide, it would establish a two year mandatory
minimum sentence, and & ten year maximum sentence. Both of these changes would
render the "ecivil" characterization of a juvenile adjudication a matter of labelling
rather than substance. A prison sentence, whether imposed by the Family Division
or by the Criminal Divison, is punishment which may not be imposed without a jury
trial and the full panoply of rights that go with it.

One of the principal objectives of juvenile justice reform in this country has
been to separate juveniles from older prisoners. See THORNS AND THISTLES at 8,
49, 57, 76-77, 132-33 (1973)(surveying various waves of reform); Fox, "Juvenile
Justice Reform: An Historical Perspective," 22 STAN. L.REV. 1187 (1970); I.
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SCHWARTZ, (IN)JUSTICEFORJUVENILES: RETHINKING THE BEST INTERESTS OF
THE CHILD (1989). To the extent there has been controversy over measures
designed to achieve this result, it has centered over the practicality, not the
desirability, of this result. Current District law, consistent with this view, flatly
prohibits incarceration of juveniles in penal institutions for adult offenders. D.C.
Code § 16-2320(e).

This portion of the VYRA contravenes the federal Juvenile Justice and
Delinquency Prevention Act (JJDPA). 18 U.S.C. § 5039 provides, "[n]o juvenile
committed tothe custody of the Attorney General may be placed or retained in an adult
Jallor correctlonal institution in which he has regular contact with adults incarcerated
because they have been convicted of a crime or are awaiting trial on criminal charges. "
Since commitments to the D.C. Department of Corrections are made through the
Attorney General, this portion of the JJDPA would preclude implementation of the
proposed statute. Furthermore, enactment of this provision would make the District
of Columbia ineligible to receive federal juvenile justice funds under another provision
of the JJDPA, 42 U,.S.C. § 5632, The Act requires States receiving such funds to
establish juvenile justice plans which forbid the confinement of juveniles in adult
facllities. 42 U.S.C, § 5633(13), (14).

4. Mandatory Minimum Sentences. Apart from changing the place of
imprisonment, the proposed legislation would establish mandatory mistimum terms for
children adjudicated delinquent for homicide and weapons offenses. Mandatory
minimum sentences cannot be premised upon a rehabilitative model of juvenile
corrections. If rehabilitation is the goal, the child should be reléased when he or she
is rehablilitated, neither before nor after. Since the minimum terms do not depend
upon the Individual child's rehabllitation, they are Inconsistent with such an

approach.
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What justifications can be offered for this radical change? Incapacitation, while
a legitimate objective, cannot justify mandatory minimum terms for juveniles bacause
ajuvenile who has been rehabilitated is not, by definition, a menace to the community
and does no_t require incapacitive incarcerstion. "Just punishment, " or retribution,
1s simply antithetical to a system which holds children to be less responsible, and
therefore less culpable for their acts. A child incarcerated, whether in a juvenile or
an adult facility, for reasons of retribution would rightly challenge this sentence as
punishment Imposed without due process of law, The legislation hints, in the
findings, that the rationale is "that youth lack respect for the juvenile justice system
and fail to view thelr incarceration as punishment or rehabilitation." But it is hard to
see why juveniles incarcerated in the present system should view their incarceration
as rehabllitation, and they should not view it as punishment. What the authors appear
to be getting at Is a deterrence rationale, If fuveniles do not take the present system
seriously, perhaps mandetory minimum sentences will do the trick. While there may
be other ratlbnales for mandatory minimum sentences for adults which justify these
penalties, it is hard to find much evidence that they effectively deter. We have more
and longer mandatory minimum penalties than ever before, yet viclence is worse than
ever. The enactment of mandatory minimum penalties for drug and weapons offenses
in 1982 preceded the explosior of drug dealing and shooting in our city. And, if such
penslties were effective deterrents, one would expect to see a sharp decline in the
r.umber cf armed offenses committed by sixteen year olds (who can be prosecuted as
adults) compared to fifteen year olds who are generally prosecuted as juveniles.
There is no evidence of such a deterrent impsact. In fact, two of the states which have
the highest rates of juvenile incarceration, as juveniles and adults, New York and
Caltfornia, have the highest rates of juvenile violence as well, Since a "just

punishment” rationale cannot be invoked, and there is no evidence that mandatory
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minimum penalties effectively deter, the mandatory minimum sentences cannot be
Justified.

5, Ten Year Sentences. ‘Sect_ion 3(d) of the VYRA authorizes "sentences" of up
to ten years for juvenile offenders. Today, judges in the Family Division have the
power to extend commitments year to year until the child reaches 21, This authority
is more than sufficient to bring about the treatment of severely troubled juveniles, if
we have a system which has the resources and the commitment to do s0. The ten year
sentonces proposed in this section of the bill therefore do not enhance the
rehabilitative efforts of the court. There is also a tremendous difference between a
system which permits an extensjon of 8 commitment if there is evidence that more timo
is needed, and one which authorizes a ten year indefinite sentence to begin with,

In response to 8 percelived juvenile crime wave in the mid-70s which inspired a
great desl of "get-tough" legislation nationally, the Twentieth Century Fund
sponsored a study on sentencing policy towards young offenders, One cf the firm
conclusions of the study, Confronting Youth Crime, was that "[a] court that does not
provide access to jury trial should not be able to impose five or ten year sentences. "
"Confronting Youth Crime,” reprinted in JUVENILES IN JUSTICE: A BOOK OF
READINGS 103, 108 (Rubin, ed. 1980). Even if a court were to hold such an
extraordinary expansion of the sentencing authority of the juvenile court to be
constitutional, it would certainly be unwise. Jury trials are a fundamental element of
the legitimacy of our legal system. We accept certaln harsh consequences because
they flow from a collective decision by members of the community. Although judges
certainly command and deserve respect, their individual judgments about witness
credibility do not merit or receive the same acceptance as the collective judgment of
a jury. Whenthe consequences of a judge's decision are indistinguishable from those

which flow from a criminal conviction, this fundamental and historical right to jury
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triai must be available as well,

B. The Mayor's Initiative,

As part of 8 comprehensive Initiative to reduce crime, the Msayor has also
introduced legislation to transform the juvenile justice system. The Mayor's initiative
Includes a number of positive features, including; (1) doubling the size of the current
diversion program; (2) a greater effort to design alternative rehabilitative programs
including more community based facllities. . These proposals are not Included,
howevsr, in the "Criminal and Juvenile Justice Referm Act" now pending before the
D.C. Council, which would further debilitate the juvenile court.®

1. Length of Commitments, In her televised spee.ch on November 26, Mayor
Dixon called for:

.

* An Increase in the period of commitment for certain violent
offenses such as the killing of a police officer or correctional
official.

* A halt to.the current revolving door practice of releasing violent
juveniles back into the community after just two years.

Both proposals seem to reflect a misconception about current District of Columbia law.
Under the existing law, the maximum jnitial commitment for any offense i two years,
D.C. Code § 16-2322(a)(1). As noted: before, judges may extend a child's
commitment, however, for up toa year at a time, until the child reaches age 21, D.C,
Code § 16-2322(b), (e). Thus, under existing law, a child committed at age fourteen
could remain In custody for as long as seven years. The "revolving door practice" the
Mayor criticized is not a result of insdequate judicial power, but the result of decisions
by the District of Columbia Youth Services Administration not to request extensicns
of commitments.

The Washineton Post endorsed this portion of the Mayor's initiative in an

2 Bill No. 9-374, introduced November 27, 1991 by Council Chairman HWilsen
at the request of the Mayor,
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editorial on November 29, 1991 which relled upon the same misconcepticn. The Post
sald, "the two-year-and-out system s as unsuccessful as it is inflexible.” But the
present system is not at all Inflexible; the law already gives the Youth Services
Administration great flexibility in neeking to extend supervision or custody over
youngsters who need it. The reason the current system is unsuccessful is not that it
lacks flexibility, or even that commitments are too short, but that just imprisoning
children does not help them to grow up into law abiding citizens, The Mayor herself
used the term "warehousing" in describing the current system. The "revalving
door" is largely of the District government's own making. YSA does not ask for
extenslons of commitments, perhaps because it has so little to offer committed
youngsters. Youngsters who are released after two years of "warehousing"” are no
better able to control thelr impulses or to withstand peer pressure than they were
when they entered YSA custody. The answer is to Improve the system's ability to
change youngsters when they are committed, rather than to make the door revolve
morae slowly.

Because District law already permits lengthy commitments, the realissue isnot
how long a child is committed, but who decjdes on the length of the commltment, and
how and when the decision is made. The existing law is based upon the assumption
that the people in the best position to determine whether a particular child needs a
longer period of care, custody and rehabilitation are those who are responsibla for the
child's custody during the commitment. Officlals of the Youth Services Administration
are In daily contact with the youngster and can assess his or her progress towards
reintegration into the community. Under the present system, YSA determines
whether to request an extension of a commitment. This system is very flexible,
attuned to the individual, and responslve to the judgments of specialists in close

contact with the chiid.
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The alternative system the Mayor appears to advocate would be to allow judges
toimpose an Indeterminate commitment, presumably toage 21, at the beginning before
anything is known about the child's progress and relatively little is known about the
child's needs. This proposal transfers power away from the executive branch and
persons with expertise In juvenile corrections, and places it instead in the judicial
branch. The combination of shifting from extensions of commitments at the request
of the executive to longer initial commitments and the power to forbid release has the
potentisl to thwart the step by step progress of committed youth towards a return to
the community which the Mayor appesrs to have intended.

2, Changes In the Transfer Standard.

Title I of the Mayor's Bill would reform the juvenile justice
system by:
- lowering from 15 to 14 the age at which Corporation
Counsel may seek to transfer for adult criminal prosecution &
juvenile who has committed a felony;
~-changing the standard upon which a transfer decision is
based -- from "reasonable prospects for rehabflitation of the
juvenile["] to "interest of public welfare and protection of the
public security.
This legislation would not be confined to a handful of chronic violent offenders. It
would authorize Corporation Counsel to seek, and the court to authorize, aduit
prosecution of children as young as fourteen charged with any felony, even those not
charged with a violent crime and even those arrested for the first time. Moreover,
legislation implementing the Mayor's proposal includes a "presumption” in favor of
adult prosecution of children aged 15 to 18 who are: (1) charged with an offense for
which United States Attorney waiver is authorized; (2) charged with "any crime
committed with a firearm;" and (3) charged with any felony if the child has three or
more prior delinquency adjudications, regardless of the naiure or serlousness of the

prior offenses,

IJA-ABA Standard 2.2 requires the following "necessary findings" for the
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transfer of a child for criminal prosecution:

A. The juvenile court should waive its jurisdiction enly
upon finding:

1. that probable cause exists to believe that the
juvenile has commttted the class one or class two juvenile
offense allegei in the petition;

- 2. that by clear and convincing evidence thejuvenile
is not a proper person to be handled by the juvenile court.

B. A finding of probable cause to believe that a juvenile has committed
s class one or class two juvenile offense should be based solely on
ovidence admissible in an adjudicatory hearing of the juvenile court.

C. Afinding that the juvenile is not & proper person to be handled by the
juvenile court, must include determinations, by clear and convincing
evidence, of:

1. the seriousness of the alleged class one or class
two juvenile offense; .

2. a prior record of adjudicated delinquency
involving the infliction or threat of significant bodily
injury, if the juvenile is alleged to have committied a class
two juvenile offense;

3. the likely inefficacy of the dispositions available
to the juvenile court as demonstrated by previcus
dispositions of the juvenile; and

4. the appropriateness of the smervices and

dispositional alternatives available in the criminal justice
system for dealing with the juvenile's problems and whether
they are, in fact, avallable.
Expert opinion should be considered in assessing the likely
efficacy of the dispositions available to the juvenile court.
A finding that a juvenile is not 2 proper person to be
handled by the juvenlle court should be based solely on
evidance admissible in a disposition hearing and should be
in writing, as provided in Standard 2.1.E.

The authors viewed this standard as equivalent to the more conventional "amenable
to treatment” standard, but without the implicit assumption that rehabilitation works.
Commentary at 40. - The Joint Commission considered, criticized, and expressly
rejected a transfer staudard l;ased upon "the public interest." Comm:zntary at 40.
"Waiver must be justified on the basis of the juvenile and his or her actions and
personal history. A 'public interest' basis for waiver looks to something external to

the juvenile.” Jd. The authors recognized that "[c]onsideration of specific

deterrence and community security are implicit,” in the transfer standard they
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proposed. They rejected as probably uineconstitutional a transfer standard based upon
general deterrence., Commentary at 41, Likewise, & transfer standard based upon
retribution would also raise constitutional questions. By definition, the Mayor's
proposed change in the transfer standard would permlt the transfer to criminal court
of children who are amenable to rehabilitation and can therefore be safely returned to
the community after treatment but whose prosecution as adults is sought for reasons
of general deterrence or retribution.

Transfers based on "public welfare" are more likely to be inspired by the
stature of the victim of a juvenile offender than the character of the child or the
offense. The Mayor's legislation attempts to write the question of rehabilitation out
of the statute entirely by deleting "the nature of past trestment efforts," and "the
techiniques, facilities, and personnel for rehabilitation available to the Division and
to the court that would have jurisdiction after the transfer." D.C. Code § 16-
2307{e) (4), (5). This change would require the court to ignore the deficiencles of the
current juvenile system, which the Mayor herself criticized for "warehousing" the
children in its custody.

The Mayor's proposal also deviates from the IJA-ABA Standards by requiring
the court holding the transfer hearing to "assume that the child committed the
delinquent act alleged.” This assumption, in particular, is likely to result in many
unfair transfer decisions because a judge making such an assumption is likely to
conclude in mest serious cases that "the public welfare® requires prosecution as an
adult. Under current law, by contrast, "only the propriety of eventual [Family]
Division disposition shall be considered.” D.C. Code § 16-2307(e). The factual
Inquiry is whether the child belongs in juvenile court, not whether th.e offense is
serlous.

The IJA-ABA Standards also expressly endorse a standard of proof even higher
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than the current District of Cplumbln standard. It follows the authors would reject
evenmore vigorously proposals to shift the burden of proof, or to presume thata child
should be prosecuted as an adul\‘\. While the ju‘dgment of the ABA is not binding, it
does ref’zecft the outcome of a vonsidered process, Inspired, like the current
reassessment of juvenile justice stagdards, by concern over rising juvenile crime.
m
What Could Be Done

Although many areas of the city are mired in poverty, the District of Columbia
is also rich in resources, both physical and intellectual, that could be harnessed to
the task of reducing juvenile exime, This dty is the home of many organizations with
expertise in helping children and families, such as the Children's Defense Fund, CDF
recently opened a local office, and has published a book of recommendations to
improve the welfare of children in the District. BRIGHT FUTURES OR BROlKEN
DREAMS: THE STATUS OF CHILDREN AND AN INVESTMENT AGENDA FOR THE
1990s (1991). Because this is widely perceived to'be a time of crisis for the District,
there exists an opportunity to overcome inertia and resistance to make positive
changes in the way the District treats its "at risk" young people. A year after the
Persian Gulf war, perhaps it is time for a new call to action.

The st&rtiné polatfor constructive change is the "ecognition that we are talking
about children. The violence in our streets is frightening, but it must not blind us
to the lesson of the ages: children, especlally adolescents, do things which are risky
and harmful to themselves or others because that is part of growing up. Parenting
Involves successfully placing limits upon these risks. But there are teenage suicides
and juvenile drug sellers and users in our suburbs. And even the best of parents
cannot prevent teenagers from breaking the rules. Iread in yesterday's newspaper

a report that Chicago Mayor Daley's son had disobeyed hls“parents and held an
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unsupervised party at their vacation home which ended in a fight and a serious injury.
Mayor Daley's press secretary said that althcugh the son was "pretty responsible, "
Phe's 16 years old and 16 {ga difficult age, as the parent of any teenager can tell you. "
Wsalsh, "Tea_rful Chi.cago Mayor Recounts Tragedy at Teen Son's Party, " Washington
Post, March 3, 1992 A3. I do not mean to equate holding an unauthorized party with
holding a gun, but there is a common thread. Adolescents take risks; that is one of
the reasonz Congress passed legislation a few years ago increasing the drinking age.

Imsagine, then, 8 teenager raised in an environment permeated by drugs and
viclence.** Imagine a teenager whose single parent had little preparation for child
rearing, and was in her teens or early twenties when the child was born.** Imagine
a teenager growing up in decaying housing, without much contact with adults who are
steadily employed. These, studies have shown, are the teenagers at risk, not only
In the District of Columbia, but across the country.®® They are at risk of being
abused and neglected, of teenage pregnancy, of dropping out of school, and yes, of
committing erimes. It is important to realize that the teenagers in our juvenile
detention facllities are not a discrete group, but part of a much larger class of
children with acute needs. ™

Statlstics cannot convey what it like to grow up in Valley Green, or Park-

¥ 4 study of 137 children in a low-income neighborhood in D.C. by NIMH

found pervasive exposure to violence, nearly six times the national norm.
Thompson, "D.C, Children Coming Home to Violence,"™ Hashington Post, Feb. 28,
1991,

* Spe DASH, WHEN CHILDREN WANT CHILDREN. "1n 1988, 1,854 infants were born
to District teens, including births to girls younger than 15. One in six
District infants was born to a mother younger than 20 that year.™ CDF, BRIGHT
FUTURES OR BROKEN DREAMS at 54-55. See _also LISBETH SCHORR, HITHIN OUR REACH:
BREAKING THE CYCLE OF DISADVANTAGE (1988) 152-54.

' SCHENIDER, DETERRENCE AND JUVEHILE CRIME et 32-50 (describing study
population); Hartstone & Hauser, "The Violent Juvenile Offender: An Empirical
Portrait,” ¥JO at 93-100.

¥ SCHORR, n.3% supra, at 27, 140. It is not unusual for a child entering
the juvenile court system to have & long history in the neglect system as well.
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Morton, or Stanton Dwellings. But the statistics do help point the way out. These
communities are characterized by high unemployment, a high rate of teenage
pregnency and little prenatal care, and rampant substance abuse. The children
growing up in this environment grow up with needs for nurturing and leadership
which are n;:t met in the schhols. Many of them enter the courts through the neglect
system, which itself is so understaffed and underfunded that it often cannot
accomplish its mission. The juvenile courts become the dumping ground for kids from
dysfunctional families,

Academics have written of the "concentration effects" of isclated populatfons
with high unemployment. "[T]he problem of joblessness for young black men has
reached catastrophic proportions."*” Chronjc unemployment correlates with high
crime. Duster, "Crime, Youth Unemployment and the Black Urban Underclass, " 33
Crime & Delinquency 300-316 (1887). One study found that 30% of viclent juvenile
offenders were exposed to violence in the home, and thought the figure was
underreported.*®® Only 32% of the violent offenders in the study reported that their
fathers had been Involved in child raising. Only 20% lived with both biological
perenis, s compared to 76% in the 1980 census,. 22% reported their fathers had been

imprisoned.® In another study involving delinquents from six cities, those in the

¥ WILLIAM JULTUS WILSON, THE TRULY DISADVAMTAGED at 43. The official
"Youth Unemployment Rate®™ declined from 43.7% in 1983 to 19.3% in 1989, the last
year for which statistics were available. This decrease probably reflects the
withrdawl of youth from the labor force rather than an increase in job
oppartunities, however. INDICES (1990) 178, In 1978 the unemplayment rate for
Ward 8 (in Anacostia) was nearly four times the rate in Ward 3 (West of Rock
Creek Park) (8.2% vs. 2.2X%). INDICES at 187.

3 See [4%] e_Mea A st Viol e and ainst America®
Children: Hearing before the Select Committtee op Children, Youth and Familiies,
House of Representaiives, 100th Cong.. lzt Sess. (1989) at 6 (26-55% of
institutionalized juvenile offenders have official histories of child abuse).

¥ Hartstone & Hauser, "The Violent Juvenile Offender: An Empirical
Portrait,” Y¥J)0 at 93-9.
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District had the lowest perecentage of delinquents living with both perents.* The
District also had the lowest proportion of kids attending school !

Reacently, the federal government has made the District a target for increasaed
drug law enforcement. We cannot solve the problem of violent juvenile crime by
incnrceratlc;n . There 18 no empirical support for' thé proposition that increasing the
severity of punishment effectively deters juvenile crime.** Rather, we must uproot
violence where it grows, In families. And, we must identify "at risk" e¢hildren before
they enter the juvenile court. Instead of viewing delinquency as an 1solated problem,
we must approech it as part of the fabric of iife In severely disadvantaged
communities, 1 =ay tixls, not to absolve children lwho commit serious crimes of
responsibllity for them, but to suggest the most effoctive ;vay to reduce their criminal
behavior, The same level of commitment should bemade to address the problems of the
District's at risk population. The JJDPA should be amended to give speéisl priorlt_y
to delinquency prevention measures here in the nation's capitai. This mission should
be accompanied by additional funding so that new programs are not offset by cutbacks
in old ones which have proven of benefit. The objective of this federal intervention
should be to:

- implement the Jerry M. decree. The District already has 2 blueprint for an
effective juvenile justice system which comports with the goals of the JIDPA. The
consent decree and implementing orders include provisions for specislized and
decentralized secure facilities for violent and chronic offenders, nelghborhood based
community services for delinquents and thelr families, and improved educational,

psychological, and medical services for juveniles in secure facilities. The Increased

“° SCHNEIDER, DETERRENCE AND JUVENILE CRIME ot 32-33.
L1 u‘
“ 1d, at 4,9, 15, 111,
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use of community based alternatives will reduce the "hardening" effect of premature
Incarceration, Children who arelocked up at an early age fear imprisonment less, and
are less easlly deterred, Separating violent offenders from others disrupts the
institutional socialization process in which more serious offenders gain status and ere
reinforced in violent behavior patterns, while less serious offenders emulate the
leaders. Treating juvenlle delinquents humanely enhances thelr respect for the
system, and makes them more receptive to positive reinforcement. It does no good to
hold "self-esteem" building classes when outside of class the resld;snts are roughed
up or denfed basic medical care, The hypocrisy of a system which claims parental
responsibility but practices neglect'breeds cynicism.

« prevent premature labelling. Kids who grow up expecting to spend their lives
in prison are likely to' do so. The mors young people we treat as criminals at an early
age, the more we condemn to Lorton. Diversion programs which reinforce community
norms without telling youngsters they are beyond redemption are at least as effective
as incarceration in reducing future crime.* Many of the children who wind up in the
delinquency system could have been reached earlier, either through statutes
protecting children against neglect and abuse, or through better monitoring of
children at school,

+ work with families and neighborhoods. Just as the causes of delinquency are
not isolated, neither are the solutions. A child who grows up in a destructive home
environment will not be immune to that environment after returning from a juvenile
program. Services foxj juvenilé delinquents must Include services for tlieir families.
In addition, because part of the problem is the concentration of poverty and

unemployment, effective delinquency prevention entails efforts to provide

‘' SCHENIDER, DETERRENCE AND JUVENILE CRIME; WILLIAM S. DAVIDSON, ROBIN
REDNER, RICHARD L. AMDUR & CHRISTINA M. MITCHELL, ALTERNATIVE T¢FATMENTS FOR
TROUBLED YOUTH: THE CASE FOR DIVERSION FROM THE JUSTICE SYSTEM (1%%0).
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recreational and vocational resources to the community ., *

I recently read There are No Children Here, a book about two boys growing up
in the Henry Horner projects in Chicago. The books describes the climate of violence,
and their mother's difficulties in caring for them. ‘It makes understandable, on a
direct human level, what is most perplexing about the changes children go through
from endearing vulnerability to hostility and hopelessnaess. Much that was written
there could be said about growing up in the projects heére in the District as well. The
book is saddening, but its title is ironic. It is becsuse Pharoah and Lafayette are
children that they are so vulnerable to the temptations of delinquency. It is because
they are children that adults bear some of the responsibility for their behavior. And,

it is because they are children that we must not give up.

““ SCHORR, WITHIN OUR REACH at 256-283 (importance of continuity).
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Senator KoHL. Thank you, Mr. Reiser.
Mr. Baird?

STATEMENT OF CHRISTOPHER BAIRD

Mr. Bairp. On behalf of the National Council on Crime and De-
linquency, I want to thank you, Senator Kohl, for the invitation
and the opportunity to present our views.

Over the last 5 years, NCCD has worked with several large agen-
cies on court processing and detention issues. We have also con-
vened a council of judges, chaired by Supreme Court Justice Wil-
liam Brennan, to address the specific issue of juvenile detention.

In the brief presentation period, I would like to revisit some
major trends, present a few impressions from other studies of the
major urban court systems that we have looked at recently, and to
conclude with just a few recommendations, if I may.

First, as you know, and as many have testified to here today, the
stress on the juvenile court and the detention system has increased
enormously in recent years. From 1985 to 1989 alone, the use of de-
tention, as measured in 1-day counts, rose 30 percent in the United
States.

What a lot of people don’t know is, there is also substantial vari-
ance in the use of detention throughout the country. Admission
rates vary from over 6,000 per 100,000 youths in the State of
Nevada, to only 224 per 100,000 youths in the State of New Hamp-
shire, and these variances are not always in concert with rates of
arrests. Obviously, different States deal quite differently with juve-
nile offenders.

What do these figures mean when you translate them into a
single court system? I will use Milwaukee as an example. From
1987 to 1990 in Milwaukee, arrests for part I crimes, the most seri-
ous offenses, increased by 10 percent. At the same time, detention
in Milwaukee increased 52 percent, and petitions in the court in-
creased 33 percent. All of this occurred at a time when the juvenile
population in Milwaukee was actually declining.

The future looks pretty bleak in that city. Between 1992 and the
year 2002, Milwaukee is facing a 25-percent increase in persons
aged 12 to 17. Coupled with the more single-parent families, an in-
crease in the number of youth involved in gang-related and viclent
acts, the Milwaukee court system, which is already overburdened,
faces potential gridlock, unless major changes are implemented.

Which brings me to the central issue. It is true that many youth
are incarcerated without receiving benefit of counsel. In one west-
ern State that we are working with, for example, an official esti-
mated that only 10 percent of the youth placed in their training
schools had been represented by lawyers. It is also true that many
juvenile court and detention systems are already stressed to the
breaking point. Increasing the use of counsel will require resources
and lengthen court processing time, that is obvious. In a system
that is already enormously expensive, major change is required in
order to take on this added burden.

We believe there is an urgent need to first add structure to the
decisionmaking process, incorporating state-of-the-art classification
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processes that were mentioned by Judge Orlando, including actuar-
ial risk assessment.

Second, based on these processes, there is an extreme need to
triage cases, limiting court involvement of low-risk youth. These
gystems—classification systems—identify youth appropriate for
front-end diversion, identify youth for whom community-based pro-
grams are appropriate, and third, identify those in need of more
secure care.

They also structure services to meet the needs of the child and
the family. Judge Malmstadt’s descripvion of service provision in
Milwaukee unfortunately is tragically typical of what we find
throughout the country. Our experience is that use of such systems
reduces the use of detention, and in the long run reduces place-
ments in training schools without compromising public safety
issues.

The NCCD Council of Judges made 10 major recommendations
on juvenile detention. Six of those dealt directly with the need to
implement objective systems for determining the need to contain
youth.

From our perspective, this is the only way out of the current
crisis. I think one of the things that I have made available to the
subcommittee is those recommendations made by that Council of
Judges, and I think their recommendations are very important to
go over,

With that, based on the brief period allowed here, I will conclude
my comments, and open it for questions.

[Mr. Baird submitted the following material:]
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OPENING STATEMENT

On behalf of the National Council on Crime and DRelinquency, | want to thank you, Senator Kohl,
for the invitation and the opportunity to presant our views.

Over the last five years, NCCD has worked with several large agencies on court processing and
detention issués. We have also convened a Council of Judges chaired by Supreme Court
Justice William Brennan, to address the speclfic Issue of juvenlle detention.

In the brief presentation period, | would tike to discuss major trends In detention practices,
present a few impressions of Issues based on studies of major urban court systems that we havs
examined In recent years, and to conclude with a few recommendations, If | may.

Flrst, as many have testified to here today, stress on the juveniie court and the detention system
has Increased enormously in recent years. From 1985 to 1889 alons, the use of detention, as
reasured in one-day counts, rose 30 percent In the United States,

Howaever, there is also substantial variance in the use of detention from state to state, county to
county. Detention admission rates vary from over 6,000 per 100,000 youths in the State of
Nevada, to only 224 per 100,000 youths in New Hamipshire. These varlances are not always in
concert with rates of arrests.  Obviously, different locales deal quite differently with juvenile
offendors.

Statistical trends become more meaningful when thelr Impact on a single court syster is
examined. The largest city in my homs state, Milwaukee, serves as & clear example of the
situation faced by nearly every urban center, From 1987 to 1920 in Milwaukee, arrests for Part
| crimes, the most serious offenses, Increased by 10 percent. At the same lime, detentlon in
Milwaukese increased 52 percent, and petitions In the court Increased 33 percent. All of this
occurred at a time when the Juvenile population In Milwaukes was actually declining. Obviously,
decision makers were raacting to something other than a 10 percent rlse in crime.

The future of the {uvenile justice system in Milwaukee luoks less than promising. Over the next
decade, Mliwaukee faces a 25 percent increase in persons aged 12 to 17. Coupled with more
single parent familles and a probable (given current trends) increase In the number of youths
involved In gang-related and viclant acts, the Milwaukee court system, already overburdened,
faces potentlal gridiock, unless major changes are impieménted.

Which brings me to the central Issue discussed icday. It Is trus that many youths are
Incarcerated without recelving benefit of counsel. In one western state that we are working with,
for example, an offictal estimated that only 10 percent of the youths placed In their training
schools had been represented by lawyers, [tis also true that many juvenile court and detention
systems are already stressed to the breaking point. Increasing the use of counse! will requlre
more resources devoted to the precess and, undoubtedly, lengthen court procsssing ime. That
much seems obvicus. In a system that is already enormously expensive, major change will ba
required before the system can take on this added burden.

NCCOD belleves thers is an urgent need to first add structure to the decislon making process,
Incorporating state-of-the-art classification processes (mentioned In earller testirmony by Judge
Qrlando), including actuarlal risk-assessment.

Q-
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These processes, If implemented wisely, will allow jurisdictions to triage cases, limiting court
Invelvement with low-risk youth. The primary goal of classification systems is to: (1) identify
youth appropriate for front-end diversion, (2) identify youth for whom community-based programs
are appropriate, and (3) identify youth In need of mare secure care, .

Thase systems also structure services to mest the needs of the child and his/her family. Judge
Maimstadt's earller description of service provision In Milwaukee Is fragically typical of what we
find throughout the country. Before we can serfously expect an Increase In resources, we must
better relocate what we already have., NCCD's experience Is that use of well-designed
classification systems will reduce the use of short-term detentlon and, In the long run, reduce
placernents In tralning schools, It has been clearly demonstrated that such changes can be
made without compromising public salety Issues.

The NCCD Council of Judges made 10 major recommendations on juverille detention. Six of
those dealt directly with the need to implement objective systems for determining the need to
contain youth, This certalnly reflects the degree of smphasis such systems should be allotted.

Frem our perspactive, improving decisions through the Introduction of structure Is the only way
out of the current crisls. | have made the recommandations of the NCCD Council of Judges
available to this subcommittes. | think the importance of thelr recommendations cannot be
overstated.

This concludes my prepared comments; | will- be happy to respond 1o any questions.

Response to Senator Kohl regarding giving 3 or 4 specific recommendations for Wisconsin.

Wisconsin really needs to add structure to the way the decisions are made about kids; that is,
declsions about whera they go In the system. Right now decisions are mads on & highly
Indlvidualized basis, dependent upon the interest level, the education, the exparience of the
Individual staff member Involved.

New staff are thrust Into positions withcut much training, and required 1o make critical declsions
about security needs, What ends up happening In Wisconain Is that very similar kids get treaied
very differently by the system, depending on community norms, the wishes of particular judges,
and the lavel of Involvement with the court.

Wisconsin, because it Is & very manageable system, could solve its problems falrly easily, Itis
not a blg system; outside of the Clty of Milwaukes, most of the courts are quite manageable.
Wisconsin Incarcerates youth at a very high level, much higher than they need 0. Many youth
In state facilities could be safely handled In community-based programs.

When NCCD used a standardized clagsification instrument, one comprised of criteria typically
used by jurlsdictions to indicate security requiraments and the level ot programs necessary to
“deal effectively with them, wa found that nearly 75 percent of ths kids in training schools in
Wisconsin didn't need long-term secure care, About 25 to 30 percent didn’t require securs care
at all, while others could be short-tracked (60 - 90 days) through the system and returned to
community-based programs.
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That has enormous cost implications ~ it would allow money to be reallocated Into prevention
programs, where the money could be used so much more productively than lt is now/,

. Throughout the country, the cost of a sacura bed pat year ranges from $35,000 to $60,000. That
Is an enormous expendliture, and it Is money that we are not spending very well,

Response to $enator Kohl regarding youth being placed in 2 Milwaukee facility for long
warlods of time.

Lisolutely. Itis a waste of human potential, it Is & waste of money. There are so many other
places where these kids could be -- even If they can't go home. There Is a need to expand
many alternative placemants In the City of Milwaukee; programs that would deal with these kids
much more effectively, and produce some long-term good.,

Those kids have to come out of that situation frustrated, bored --

Response to Senator Koh! regarding ’why youths are not pilaced into more constructive
surroundings,

} think Mr. Reiser hit it right on the head, it is politicat will. 'When 1 iooked at - for Instance, when
we went through the Los Arigeles County court systern, | came away with a clear idea that more
money would not necsssarily help that system. There were already an awful lot of resourcas
available, but they were Just misallocated.

in most cities around the country, the fear of crime Is driving everything. Although many people
in the City of Milwaukee and In Los Angeles know that detention centers aren't doing much to
make nelghborhoods safe, the political courage to release kids back o the communlty simply
Isn't there. People are afrald of those dacisions at this point in time.

CLOSING COMMENTS

1 would like to make one last comment based o some of the earlfer testimony. Some people
talked of the contflict betwesn the need of the coui to provide services and the need o control
youth.

This discussion has been golng on for ages, throughout the correctional system, not only in
juvenile justice, but in adult correctlons as well. My bellef is that successiul service programs,
in themselves, are a form of control.

You don't necessarlly gst control by putting kids in a secure facility. The juvenlle court has a
responsibility to look at other types of control - programs that reduce risk through treatmaent,
gducation, skills training — that is exactly what service programs aim to do. They are not an end
in themsalves, obviously, but they are there to rehabilitate the child, and if that occurs, that Is
svery bit as effective as any other typs of control that we exert upcn a family or a child.

Q.
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NATIONAL COUNCIL ON CRIME AND DELINQUENCY
COUNCIL OF JUDGES
RECOMMENDATIONS ON JUVENILE DETENTION

March 1, 1989

2. States and jurisdictions lacking written guidelines for the
sscure detention of juveniles before trial should adopt specific,
written and objective criteria for juvenile detention.

2. States and jurisdictions with broad, vague or impractical
guideiines for Juvenlle detention should replace them with
specific, written and objective criteria for juvenile detention.

3. States and jurlsdictions formulating new juvenile detention
criteria should look to models of objective criteria used
successfully in other states and Jjurisdictions. Model criteria
for juvenile detention are based on objective information, such
as the crime charxged, the past offense history of the youth, and
the legal status of the youth. Objective <Qetention criteria
provide a uniform, rational basis for the detention decision, and
they discourage subjectivity or bias in the decision-making
process. '

4, Minors who da not meet objective detention criteria should be
released as soon as possible to the custody of parents or to some
other raesponsihle Individual or agency. Minors who 4o meet the
detention criteria may be securely detained or placed under other
restrictions, at the discretion of the probation officer or the
juvenile court.

5. Objective detention criteria should be implemented in a
systematic and uniform manner, and should be monitored periodi-
cally to ensure continued control over juvenile detention levels
as well as adequate and on-going protection of the public.

6. Minors detained before trial should be held in a facility that
mesgts accepted standards for Jjuvenile detention. This precludes
secure, pre-trial detention in an adult jail or lockup. Miners
in juvenile detention facilities are entitled to humane and satfe
care, including attention to special physical, medical and
emotional needs of each young person who 1s detained. The staff
of the juvenile racility should be adequately trained in the care
of minors and should have special training in suicide prevention.

7. Many of the nation!s Jjuvenile detention centers are older
facilities that need to be improved or remodeled to meet current
code and safety stapdards. Local policy makers should distingquish
between the need to upgrade detericrating juvenile facilities and
the need to add new detention center capacity. The demand for
new space may be the result of inadequate detention screening
procedures. Before building new detention centers, jurisdictions
with crowded juvenile facilities should implement specific and
objective Jjuvenile detention criteria. In several documented
cases, 3jurisdictions adopting =specific, objective detention
criteria have achieved substantial reductions in their detained
juvenile populations, without compromising public safety.
Juvenile justice planners should take steps to limit the use of
secure, pre-trial detention, by adopting objective and specific
detention criteria, before making financial commitments f£or the
construction orf new juvenile detention centers.

8. In most cases, juvenile detention centers should not be used
for the commitment of minors after adjudication. Increasingly,
the nation’s detention centers have been used as places  for
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secure, post-trial commitments lasting as long as six or nine
months. The rationale for such dispositions is that they may be
in lieu of commitments to a more restrictive secure facility,
such as the state +training school, Nevertheless, the vast
majority of juvenile detention centers were bullt for shert-tern,
pre~-trial custody. They are not designed or staffed to provide
the level of schooling, counseling and personal care necessary
for longer stays. Moreover, post-adjudicated youth are often co-
mingled with pre-trial youth in these detention centers. Use of
the detention center for commitment of youth cannot be justified
where thils use causes the detention center to become overcrowded,
or where the commitment program is used solely for punishment or
other avoidance o0f the doals of the juvenile court law.
Jurisdictions needing short~term or medium~term alternatives to
state training schools should focus resources on the development
of alternatives outside the detention center, where the need to
restrain the minor can be balanced by an ability to provide
meaningful programs serving the rehabilitative goals of the
juvenile court law. .

5. Administrators and 3judges in states "and Jjurisdictions not
using advanced techniques for the.control of juvenile detention
should obtain training or technical assistance from reliable
sources to facilitate the successful implementation of new
detention guidelines and procedures.

10. The upgrading of state and local juvenile detention practice
is an effort that should involve, not only the agencies of the
juvenile justice system, but the participation of citizens and
pelicy maKers as well. This shared effort should include an
alement of public education, so that the public is informed about
tha iszyes and costs related to juvenile detention and has the
opportunity to understand the need for reasonable limits on the
use ¢f juvenile, pre~trial detention.

NATIONAL COUNCIL ON CRIME AND DELINQUENCY
CQUNCIL OF JUDGES
RECOMMENDATIONS ON JUVENILE DETENTION

Background Statement

The NCCD Council of Judges has issued a ten-point set of
recommendations on juvenile detention. This statement presents
the bacKkground and rationale for the recommendations. It alsc
identifies some model Jjurisdicticons which have modernized their

juvenile detantion practice.

gvercrowding and the decline in conditions in juvenile detention

centers
Unlike 'adults, children may be incarcerated before trial
because they lack the constitutional right to bail. The

constitutional issue has been settled, for the time being, by the
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United States Supreme Court decision in Schall v, Martin, 476
U.S. 253 (1984), holding that secure, pre-trial detention is
justified as an exercise of the State's ‘"parens patriae"
authority over children and that such detentien does not
constitute punishment.

In the five years since the Schall case was decided,

conditions have detariorated in many of our juvenile detention
Genters across the nation.  1In fact, the majority's finding in
Schall, that pre-trial juvenile detention is not punitive in
nature, probably needs review in the light of recent overcrowding
and the decline in conditions in many juvenile facilities.

An important source of information on national Jjuvenile
detention practice is the data collected by the United States
Bureau of Census for the bi-annual "Children in Custody" report.
The Children in Custody Report for 1587 was released by the
office of Juvanile Justice and Delinquency Preventicn in October,
1988. Supplemental data, not published in the report for 1987,
was later provided by the Center for the Study of Youth Policy at
the University of Michigan, using the Census Bureau tapes.

The 1987 data show an élarminq increase in national
admissions to juvenlle detention centers. In 1987 there were
467,668 admissions to juvenile detention centers, up from 389,060
admissions for 1985. This is a 20% nation-wide increase in
admissions to juvenile detention over the two years measured. In
the same two year period, total arrests of juveniles fer c¢rimes
in the United States increased very slightly (less than 3%); this
means that we cannot explain the increase in juvenile detention
by a corresponding increase in the incidence of juvenile crime.

The survey also measured national, one~day counts of
juveniles in detentlon facilities. On the counting day in 1987,
there were 16,146 3juveniles in secure custedy in aetentgon
centers, versus 123,843 for 1985, This represents a 17% increase
in the one-day counts over the two year span in which the surveys
were conducted. This increase confirms the picture provided by

the data on admissicns to juvenile detention cited above.

n
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california stands at the top of the list as the state which
confines the most youth in pre~trial facilities. Based on one day
counts for 1987, cCalirornia had 35% of all U.S. youth detentiens,

though it has only about 10% of the national youth populatioen.

The five jurisdictions with the highest rates of juvenile
detention for 1987 were, in rank order, the District of Columbia,
Nevada, California, Washington, and Florida. The detention rate
1s calculated as the number of admissions to detention per
100,000 youth under the original jurisdiction of the juvenile
court. The D.C. Juvenlile detaention rate is nearly two and a half
times that of its nearest competitor, Nevada, Nevada comes in
second largely because its de?ention rate is calculated on the
basis of a low state juvenile population. California, Washington
and Florida have high admissions to detention, high detention
rates, and significant problems that need to be addreassed.

one disturbing fact revealed by the 1587 Children in Custody
data is that approximately 39%% of all juveniles in detention
centers were confined in overcrowded <facilities-- i.e., in
facllities containing more youth than they were designed to hold.
Overcrowding inevitably means deterioration in conditions of
confinement. Most of the youth exposed to these conditions have
not yet been adjudicated-- i.e., their "guilt" or "innocehce" has
not been established. A prime exampie of overcrowding is the
situation in los Angeles County, california, where up to 2,000
minors have been confined in facilities built for 1,400; hundreds
of these youth must sleep on the floors at night while they await
thelr turn in court. To address this problem, the Los Angeles
County Probation Department has worked with NCCD +tc adopt
objective screening criteria, and the county is now beginning to
experience some decline in detention levels.

Another troubling trend emerging from the 1987 data is the
growing use of detention facilities as places of commitment for
youth sentenced by juvenile courts. These youth may be incarcer-

ated in detention centers for terms of six to nine months or more



302

after their Jjuvenile court trial. In 1577, there were 4,804
juveniles committed to detentlon centers across the nation. By
1987, this number had grown to 24,883, This is a five fold
increase in the use of pre~trial facilities as places of
sentence.  The growth in commitments to detention centers may be
attributed in part to the filling of spaces in state training
schools and other secure facilities. Detention center commitment
pragfams are favorad by some judges and probation personnal
bacause they offer sentencing slots under immediate, local
control., -

Unfortunately, while detention facility commitment programs
add sentencing slots, they also add problems. The vast majority
of detention centers were designed for short term, pre-trial
custody, noﬁ for medium or longer term commitments of youth., By
and large, these facilities lack the capacity for educétional,
recreational and other progranms serviﬁé the rehabilitative goals
of the juvenile ccurt law, and the staff of these detention
centers may lack training in remedial care. In short, many of
these detention center commitments are de facto terms of
punishment for low risk minors housed in inadequate facilitles,

Another vexry serious conicern is the alarming number of
suicides that have occurred amonyg minors in the custodial
facilities of the justice system. Suicide is now a leading cause
of death among teenagers. According to a. study condgcted by the
Criminal Justice Institute, in 1986 at least 74 juveniles died
while in correctional custeody, including 28 homicides, 21 sui~
cides and 25 natural or accidental deaths. Reliable data has not
yet been collected nationally on suicides by minors in juvenile
detentlion centers. However, news reports tell us that suicides
do occur in these facilities. The secure custody situation is a
trigger point for some youth, especially in the first 24 hours of
confinement. Wpera institutions_are overcrowded with inmates and
understaffed, the risks of youth suicide are magnified.

The situation is not 1ikely to improve over the next several

years. We ara already experiencing the first wave of a predicted

~ -
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increase in tha national youth popuilation, which is expected to
climb steadily through the 1990s. Furthermore, there is evidence
that the long, downward trend in Juvenile arrests has leveled
off; any increase in juvenile arrests would intensify pressures

on.juvenila detention facilitlies,

t:) =) v e detent ve bean widel
adopted

More than a dacade ago, respacted'juvanile justice profes-
sionals warned of serious problems related to juvenile detention
and called for limits on its use., The Hon. Patricia M. Wald, new
a judge of the U.S. Court of Appeals for the Washington, D.C.
circuit, had this to say about the practice in 1975:

Datention does not deserve to be a major part in the
juvenile justice procaess., It should be brief, terribly
selective and modest in its aims. If the rest of the
system. behaves, it should almost disappear...detention
should not be, as it is now, the hidden closet for the
skeletons of the rest of the system.
The Juvenile Justice and Delinguency Prevention Act of 1974
racognized the need to place reasonable limits on pre trial
incarceration of youth. The Act called for an end of secure
detention for status offenders, and it created fiscal incentives
for non-secure alternatives for all juvenile offenders.

In the late 1970s, two national juvenile justice standards
projects formulated standards for Jjuvenile detention. Both
recommanded the adoption of specific, objective criteria fer
detention. The detention standard of the Instituté of Judicial
Administration and the American Bar Association (IJa/ABA) said
that secure detention should be applied only where a minor was
charged with a crime of violence for which an adult would face a
gentence of one year or more, and where other objective risk
factors were present (Standard 6.6). The National Advisory
Committee on Juvenile Justice and Delinguency Prevention publish-
~ed a Jjuvenile detention standard limiting secure, pre~trial
detention to minors who were fugitives from other jurisdictions,

were charged with murder, or were charged with another falény and

had a history of demonstrable past misconduct (Standard 3.152).
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A Zfew Jjurisdictions adopted the national standards -tor
juvenile detention and were subsequently studied to determine the
effact of +thess standards on reducing detained Juvenile
populations and protecting the public. In 1980, the cCommunity
Research Forum studied four jurisdictions, an urban-rural pair
using the IJA/ABA standard, and another urban-rural pair not
using the standards. “he study concluded that a) the
jurisdictions using specific, objectiva detentign criteria
achieved substantial reductions in their dastainad juvenile
populations, b) fallures to appear were fewer in the
jurisdictions using the model criteria, and ¢) rearrest rates
pending court appearance were also lower in the 3Jjurisdictions

using the model criteria.

But only a handful of Jurisdictions have implemented the
approaches rscommended by the national standards projects. A 19890
study found 17 states with no statute governing juvenile, pre-

trial detention.

Even today, many of the states that do have statutes on
juvenile detention use code language that is too broad or vague
to provide effective control over juvenile detenticn. In these
states, the detention decision remains a subjective Jjudgment,
made by the probation 1ntaké officer or the court, and similar
cases may receive very dissgimilar trgament. The picture of
national detention practice, provided by the data collected for
the Children in Custeody reports, is evidence of the widespread
failure to restrict Jjuvenile pre-trial detention to cases in
which it is absolutely necaessary for public protection or to

guarantea the appearance of the minor at a court hearing.

a mo! i A s
For modernization of juvenila detention practice, we mnust
lock to model Jurisdictions. These  Jjurisdictions have been
motivated to reform detention practices for a variety of reasons,

including serious problems of overcrowding, lawsuits, and concexrn
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for the welfars of youth in the justice system. Below are brief
descriptions of the progress made in four such jurisdictions.

1. Gennessge Countv, Michigan. Flint is the major city in
Gennessae County. By court policy, the county has established
specific detention criteria based on the seriocusness of offense.
A minor cannot be securely detained unless he/she has committed a
serious offense and the minor's release would endanger public
safety. Status offenders may not be securely detained. It is a
specific policy of the court that a juvenile may not be held in
the detention facility only hecause a parent refuses to accept
custody or because there are transportation problems; these
minors must be referred to non-secure alternative shelter.

2, Jefferson County, Kentucky, In response to claims of overuse
of detention, Jefferson County (Louisville) adopted seven
criteria for juvenile detention. ~Any minor not meeting one of
these specific criteria cannot be securely confined before trial,
To be detalnable, a minor has to be charged with a 1listed,
serious crime against persons or with escape; or has to have a
multiple, recent offense history; or has to be the subject of a
bench warrant, a court order, or an out-of-county felony hold.
After implementation of the criteria, the detention rate in
Jaefferson County dropped by 50%. Thé public safety impact of the
new criteria was <tested, and <the findings were that mnminors
relaased under the new criteria were rearrested at about the same
rate as under the old system, although failures to appear in
court increased by 4%. The new criteria have now been in effect
for approximately 8 years, and the county has continued <o
benefit from reductions in the detained juvenile population.

3. Salt tlake city, Utah. Salt ©Lake c¢ity has implemented
specific, objective juvenile detention criteria as a result of a
1984 consent decree. in a class action suit challenging the
detention policles of the Salt Lake Juvenile court. Detention is
novw permitted only for the purposes of public protection or
securing the attendance of the minor at- future court procesdings.
A minor may be detained to protect the public only if he/she is
charged with a listed, serious offense, or if the minoer has a
recent history of multiple adjudications. A minor may be detained
to ensure future court appearances only 1f he/she is an escapes
or fugltive from another jurisdiction, has left three or more
non-secure placements, or has falled to appear in court within
the last year. The consent decree required the juvenile court to
hold timely, due process hearings on eligibility for detention.

4., Santa € nt: a.  This is one of california's
largest countles, with San Jose as its major city. In response to
high population levels in its juvenile detention facility, santa
Clara County has adopted risk screening criteria for juvenile
detention, developed by NCCD. The Santa Clara County system has -
been in effect for two years, and has helped that county cut its
detention center population by approximately 50%. For each minor
referred, a screening officer uses a uses a detention screening
form which rates the miner for risk based on specific, objective
criteria including the seriousness of the offense, past offense
behavior, and probationary status. Minors scoring 10 or more
points on the risk scale are eligible for detention; all others
are designated for pre-trial release or intensive pra-trial
supervision at home. One notable feature of the screening system
is. that it is applied immediately at intake, and the detain/
releass decision is made according to uniform standards applied
in the first faw haurs after refarral.

These four Jjurisdictions are not the only ones that have

successfully addressed the problem of overuse of juvenile, pra~
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trail detantion. They are menticned because they are among the
best-known or best-rosear;had examples. Each of these
jurisdictions has tailored its own response to a problem of
juvenile pre-trial detention. Some have taken administrative
ateps to raeduce long waltz in detention centers. Otherss have
developed specific laundry 1lists of criteria for Juvenile
detention. And others have appiied a new technolegy of risk
assessment, using point scales to classify minors on the need for
detention or eligibility for release. As models, they offer
direction and guidance to other Jjurisdictions, and they offer
hope that this serious, nationwide problem may be addressed in a

meaningful fashion.
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Senator Konr. Thank you very much, Mr. Baird.

Mr. Reiser, I think you were suggesting that we need to under-
stand—and you are right-—that there is a history behind most
every one of these young people who comes to court whether it is
family or locale, or all the other reasons that contribute to finally
winding up in juvenile court.

But in terms of the juvenile court system here in the District of
Columbia, and how are we going to improve it and make it more
effective? How could we make the system work more positively?
What are your suggestions?

I am not suggesting that there are clear answers, because we ali
understand it is very complicated, but if you said, “Do this, do this,
and do this,” what would you say?

Mr. Reiser. First of all, there is a plan to remodel the District of
Columbia’s juvenile justice system. It is a plan that was agreed to
over 5 years ago by the District of Columbia that has never been
implemented, so that in terms of reforming the part of the system
that deals with the most serious offenders, reforming institutions
so that there are specialized, secure facilities for kids who have se-
rious problems. That plan exists.

To the extent that you are trying to improve the process of rein-
tegrating kids into the community, through specialized facilities,
job training programs, programs for substance abusing families,
that plan exists.

To the extent that what you are trying to do is develop the kinds
of objective criteria that Mr. Baird has talked about, and the
judges talked about, to reduce excessive use of detention, that plan
exists.

The mayor has recently announced a proposal to increase the use
of diversion, and that plan is not, I think, in final form, but I think
the second thing that needs to be done is to increase services for
youth in the District outside of the juvenile court system.

Right now, it is not just a question of money, but we need money.
What is happening is that money is coming out of one pocket for
kids, and disappearing from somewhere else. School recreation cen-
ters are getting cut. The mayor just restored cuts in youth employ-
ment programs from last year.

The fact is that I agree with Dr. Feld to the extent that you have
to provide services comprehensively, and they don’t have to all be
in the juvenile court system, and, indeed, I think a number of
people talked about labeling. The more you label kids, the faster
they end up in the criminal courts.

So I think we need to increase the diversion of kids out of the
system. We need to identify at-risk kids early, we need to find good
ways to help them. I have been working on a job training program
which would integrate vocational training with a new alternative
school, and I think that might help.

There are a lot of good things to look at, out there in the world.
We just don’t either have the money or the political will to imple-
ment in the District.

Senator Konw. Political will—is that the same thing as money?

Mr. REiser. No.

Senator Konr. What is the difference?
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Mr. Rerser. I hate to say this, and this is my personal view—this
represents nothing about the Public Defender Service—but I think
the truth is that part of the problem for the District results from
its political status. I think people are very frightened in the local
government that doing the kinds of things that everybody in this
room has told you to do would be perceived as “soft on crime,” and
they are afraid.

I believe that there are many well motivated people in the Dis-
trict government who would do the right thing if they believed that
th%y were encouraged to do so by Congress, as opposed to forbidden
to do so.

I suspect that this would probably be much more persuasive to
both you and to the other Senators than anything I could say, but
this is basically a budget book that is put together by the Chil-
dren’s Defense Fund. I am not speaking for them, but a lot of the
recommendations for comprehensive services, including improve-
ments in the juvenile court, are described in this book, and I would
certainly be happy to make copies available to the subcommittee.

Senator Kont. Thank you.

Chris Baird, do you want to give us three or four specific recom-
mendations for Wisconsin?

Mr. BArD. Wisconsin really needs to add some structure to the
way the decisions are made about kids, and where they go in the
system. Right now they are made on a highly individualized basis,
they are dependent upon the interest level, the education, the expe-
rience of the individual staff member involved.

New staff are thrust into positions without much training, and
forced to make decisions about where kids go, and what ends up
happening in Wisconsin is that very similar kids get treated very
differently by the system, depending on where you are from, and
what your involvement was with the court.

Wisconsin, I think, could solve its problems fairly easily, because
it is a very manageable system. It is not a big system; outside of
the city of Milwaukee, most of the court systems are quite manage-
able. They incarcerate kids at a very high level, much higher than
what they need to. Many of those kids are appropriate for commu-
nity-based programs.

When we ran a standardized instrument, that used criteria typi-
cally used by many jurisdictions to indicate where kids need to go,
what kinds of programs are necessary to deal effectively with
them, we found that about 75 percent of the kids in training
schools in Wisconsin didn’t need to be there on a long-term basis,
25 to 30 percent didn’t need to be there at all, and the others could
be short-tracked through the system very quickly.

That has enormous cost implications, and it would allow money
to be reallocated into prevention programs, where the money
would do much more good than what it is doing now.

In many systems: throughout the country, Wiscons‘n included,
the cost of a secure bed per year ranges from $35,000 to $60,000.
That is an enormous expenditure, and it is money that we are not
spending very well,

Senator Kour. When I walked through the system in Milwaukee,
there were these dozens and dozens of kids'just sitting around,
doing nothing, getting in trouble with each other, being bored,
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being unhappy, learning all the wrong things from each other, sit-
fing around in that facility, some of them for a long, long time.

Nov?v, that needs to be corrected, as quickly as possible. Don’t you
agree’

Mr. Bamrp. Absolutely. It is a waste of human potential, it is a
waste of money. There are so many other places where these kids
could be—even if they can’t go home, there are so many alterna-
tives that should be in place in the city of Milwaukee that would
deal with these kids much more effectively, and produce some long-
term good.

Those kids have to come out of that situation frustrated,
bored

Senator KouL. Does everybody in the system recognize that the
facility that we walked through is not doing anything of value
except detaining kids. I would imagine everybody recognizes that—
or virtually everybody.

If we had a dozen or two dozen people from the system here
today, they would all say, “That’s right, we need to get those kids
out of that facility, and into more constructive surroundings,”
wouldn't they?

Well, why don’t we? What is the probiem?

Mr. Bairp. I think Mr. Reiser hit it right on the head, it is politi-
cal will. There is a real

Senator Kownr. Political will. An unwillingness to make a deci-
sion to spend the money?

Mr. Barrp. I think it is more than that.

Senator Kour. Well, what is it?

Mr. Bamp. When I looked at—for instance, when we went
through the Los Angeles County court system, I came away with a
clear idea that more money would not necessarily help that
system, that there were an awful lot of resources available, but
they were just misappropriated, or misallocated.

1 think what is happening in most cities around the country is
that the fear of crime is driving everything, and, although people
know, in the city of Milwaukee, or in the city of Los Angeles, that
those detention centers aren’t doing anybody any good, the political
courage to make the decision to release kids back to the communi-
ty simply isn’t there. People are afraid of those decisions at this
point in time.

Senator Kour. That is a good observation.

Any other comments that you would like to make, gentiemen?

Mr. Reiser? -

Mr. Reiser. If 1 could just echo something, or apply it to the Dis-
trict of Columbia. I think Mr. Baird is absolutely right, that it is
not purely a question of resources, it is also resource allocation, If
the kind of plan that was agreed to many years ago had been im-
plemented, the District could actually save an enormous amount of
money.

However, I would urge the subcommittee, in reauthorizing the
JJDPA, to include a special mandate to improve juvenile justice in
the District of Columbia, and I suspect that that would be more ef-
fective if it were accompanied by funding.

Thank you.
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Mr. Bairp. One last comment I would like to make is based on
some of the earlier testimony. Some people talked about the differ-
ences, or the conflict, I guess, between the need of the court to pro-
vide services, and the need to control youth.

That argument has been going on for ages, throughout the cor-
rectional system, not only in juvenile justice, but in adult correc-
tions as well. And, in fact, my belief is that there are many ways to
get to heaven, and that programs, in themselves—services provided
to kids—are, in themselves, a component of control.

You don’t necessarily get control by locking up kids or putting
them in a secure facility, and the juvenile couzt has a responsibil-
ity to look at other types of control, and other types of risk reduc-
tion, and that is exactly what programs are aimed to do. They are
not an end in themselves, obviously, but they are there to rehabili-
tate the child, and if that occurs, that is every bit as effective as
any other type of control that we exert upon a family or a child.

Senator Konr. Thank you very much, you have been very help-
ful. Many of your insights are really acute, and I agree with much
of what you say.

We will be in contact with you as we proceed to reauthorize the
bill. Thank you very much.

Mr. Bamrp. Thank you.

Mr. ReisEr. Thank you.

Senator KomL. The hearing is adjourned.

[Whereupon, at 12:20 p.m., the subcommittee adjourned.]
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