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JUVENILE COURTS: ACCESS TO JUSTICE 

WEDNESDAY, MARCH 4,1992 

U.S. SENATE, 
SUBCOMMITTEE ON JUVENILE JUSTICE, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 10:35 a.m., in room 
SR-385, Russell Senate Office Building, Hon. Herbert Kohl (chair­
man of the subcommittee) presiding. 

OPENING STATEMENT OF HON. HERBERT KOHL, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator KOHL. This hearing will come to order. 
Good morning, and welcome to the fourth in a series of juvenile 

justice oversight hearings. Today we will consider the status of ju­
venile courts, with an eye toward developing proposals to include 
in the reauthorization of the Juvenile Justice and Delinquency Pre­
vention Act. 

In theory, when a juvenile is arrested for a delinquency offense, 
they are quickly taken to juvenile court for an initial screening. 
Often, a court officer reviews the case and the background informa­
tion. If the officer decides court action is needed, there is a hearing 
before a judge, who makes a subsequent ruling. 

The judge has several options: dismiss the case; place the child in 
a residential facility, or on probation, refer the child to an outside 
agency, or require restitution or fines. There is one other option 
available: violent offenders can be tried in adult criminal court. 

In theory, this all works well. Delinquent youths are caught, 
dealt with as individuals, rehabilitated from a life of delinquency, 
and grow to become contributing members of our society. 

But, as we all know, the sad truth is that this simply does not 
happen. 

Juvenile courts are terribly overworked and badly understaffed. 
Detention centers are ill-managed and overcrowded. Half of all kids 
in trouble waive their right to counsel, and quality representation 
is often nonexistent. In short, children today are not receiving 
needed attention. There are major problems with the juvenile court 
system. 

This is common knowledge: Listen to how a recent Time Maga­
zine article described the juvenile courts: 

This is where the battles are being fought against some of America's toughest 
problems: drugs, disintegrating families, household violence. As these problems have 
grown worse over the past two decades, the judicial system designed to deal with 
them has crumbled. These courts are an indicator of the country's compassion for 
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families and its commitment to justice, but increasingly they have neither the 
money nor the personnel to save most of the desperate young souls who pass 
through their doors. Almost no one seems to care. 

Today we will examine the juvenile court system and the kids 
who are in it, our country's future, the most important resource we 
have, and a resource which is often shortchanged by the juvenile 
justice system responsible for rehabilitation and prevention. 

We are fortunate to have a number of distinguished witnesses 
testifying today. Their testimony will provide insight into the day­
to-day functioning of the juvenile court and its facilities, and assist 
us in preparing the reauthorization. We look forward to a discus­
sion with each witness, and we thank them in anticipation of their 
testimony. . 

Our first panel includes several of our country's most distin­
guished juvenile court judges. We have with us today Judge Mi­
chael Malmstadt, Judge Frank Orlando, and Judge David Mitchell. 

Frank Orlando has served for 20 years as a circuit judge in Flori­
da, focusing on juvenile and family court cases. After retiring in 
1988, he became director of the Center for the Study of Youth 
Policy at Nova University College of Law in Fort Lauderdale. He 
has also chaired Florida's Juvenile Justice Legislative Reform Task 
Force. 

Mike Malmstadt is a presiding judge at the Children's Court 
Center in Milwaukee. He has been on the bench for 3% years, and 
prior to that he served for 17 years in Milwaukee's District Attor­
ney's Office, specializing in the prosecution of child abuse and 
sexual assault cases. 

David Mitchell is a circuit court judge in Baltimore. Recently, a 
January Time Magazine cover story, featuring Judge Mitchell's 
court, gave mi1.lions of Americans their first look at the inside 
workings of a juvenile court and the juvenile justice system. 

We are delighted to have such a distinguished panel with us 
today. If we really want to take some significant steps to improve 
the juvenile justice system in our country, we could have no better 
advisors than yourselves. 

Gentlemen, to leave enough time for questions, we would appre­
ciate it if you would keep your opening remarks to no more than 5 
minutes, and your wrjtten testimony will be made part of the 
record in its entirety. 

Judge Malmstadt, would you please start? 

FIRST PANEL: JUDGES 

PANEL CONSISTING OF HON. MICHAEL MALMSTADT, MILWAU­
KEE COUNTY CHILDREN'S COURT CENTER, MILWAUKEE, WI; 
HON. FRANK ORLANDO (RET.), NOVA UNIVERSITY, FORT LAU­
DERDALE, FL; AND HON. DAVID MrrCHELL, CIRCUIT COURT 
FOR BALTIMORE CITY, BAL'fIMORE, MD 

STATEMENT OF JUDGE MALMSTADT 

Judge MALMSTADT. Thank you, Senator Kohl, and thank you for 
inviting me to be here. 

I have been told that critics of our Nation's juvenile justice 
system refer to Wisconsin as an example of a system that works-
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one that provides appropriate legal safeguards to those brought 
into the system. As I thought about that comment, I suppose that 
it is true, to a point. 

Juveniles alleged to be delinquent are entitled to court appointed 
counsel; children alleged to be abused or neglected are represented 
by guardians ad litem if under the age of 12, and by court-appoint­
ed attorneys if over 12. Their parents are provided court-appointed 
counsel if indigent. 

All parties are entitled to a trial by jury where standard rules of 
evidence apply, and the entire system is governed by a series of 
time limits, which provide for disposition within 60 days of the 
filing of the allegations. 

In theory, then, all that should be necessary is to provide the 
system with enough lawyers and judicial officers, and everything 
should be fine. But it isn't. In Milwaukee County, our court calen­
dars continue to be congested, the detention facility overcrowded, 
and, most importantly, the incidence of juvenile crime and the 
level of youthful violence continues to escalate. 

What we have accomplished is the creation of a system that does 
a good job of labeling juveniles, but does very little to provide serv­
ices to these ju.veniles. We seem to have forgotten that the goal of 
the juvenile justice system is to deter delinquent behavior, and pro­
vide services to the children brought before our courts, so that they 
will become productive members of society, rather than part of an 
ever-increasing prison population. 

In Milwaukee County today, the average juvenile placed on su­
pervision to the Department of Social Services will see his proba­
tion officer less than once a month. The only information the su­
pervising agency will receive about the juvenile will come from the 
juvenile. 

In reality, we have a system that monitors juvenile behavior by 
making sure we find out when they get arrested again; and as we 
continue to provide additional court and legal services, we will con­
tinue to provide fewer and fewer rehabilitative services. 

As we are all well aware, we do not have unlimited resources to 
deal with the problems of OUr society. In attempting to allocate re­
sources for the juvenile justice system, we are providing legal due 
process at the expense of social services. 

Thir:: is true even though we are working in a system where a rel­
atively small number of cases are ever factually contested. In the 
vast majority of cases that come before a juvenile judge in Milwau­
kee County, the juvlmile had admitted the offense to the police, his 
parents, a Department of Social Service intake worker, and his 
lawyer. 

Rather than focusing on what s('!rvices are appropriate to ensure 
that the juvenile does not continue to engage in delinquent behav­
ior, we begin a legal process which does nothing but provide a label 
to the child. As we continue to provide fewer services, the likeli­
hood of repeated offenses increases, thereby increasing the poten­
tial of an ultimate out-of-home placement. 

An overwhelming number of juveniles who appear before me 
come from families that can charitl'lbly be described as dysfunction­
al. To remove that child from the family, and provide that child 
with treatment, without addressing the needs of the family, is fool-
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hardy; yet we repeatedly enter into this type of dispositional order, 
and we are surprised when a child, returned to his original envi­
ronment, commits a new offense. 

By operating in this fashion, we ultimately provide services to 
the entire family oniy when every child in the family has commit­
ted a delinquent act, and comes through the juvenile justice 
system, and even then necessary services for the parent or parents 
may still not be provided. 

An alternative approach is available. We must focus on the 
needs of the child and the family when the child is first referred to 
the juvenile justice system, rather than focusing on guilt or inno­
cence. The focus should be on the need for services, not legal 
advice. 

Programs which provide community-based services to the family 
as a whole will, in the long run, be more likely to succeed in cur­
tailing future delinquent behavior than any legal proceeding, the 
complexity of which only serves to confuse the child, rather than 
providing meaningful direction. 

Thank you. 
Senator KOHL. Thank you very much. 
Judge Orlando? 

STATEMENT OF JUDGE ORLANDO . 

Judge ORLANDO. Thank you, Senator. Thank you very much for 
having me here today. 

As you are aware, our center at the University of Michigan re­
cently completed a public opinion survey which demonstrated, 
among other things, a serious loss of public confidence in the juve­
nile court. Your letter inviting me here indicates a concern with 
the public's perception and concern on youth violence in the juve­
nile court. 

rrhe public, I believe, is badly misinformed about today's juvenile 
court, largely due to the secrecy and confidentiality that surrounds 
the court. 

Let me make a brief parallel to amplify my opinion and conclu­
sions. Imagine, if you will, the finest hospital in this city, or any 
hospital. This hospital's mission is to treat seriously ill and injured 
patients. Now imagine, if you will, that the clientele from other 
systems that are failing miselrably arrive and line up at the hospi­
tal's admissions office. 

Let us assume the homeless, school dropouts, abused and neglect­
ed children, and many persons inflicted with minor physical ail­
ments are admitted in large 11llmbem to the hospital. Little or no 
concern is given to the hospital's ability to provide appropriate or 
necessary care for such problems. 

It would not take long before the hospital would begin to fail to 
meet its stated objectives, and the public would lose confidence. My 
question is whether the loss of the confidence is the fault of the 
hospital, or the fault of the other failing systems. 

This, in my opinion, is precisely the situation in the juvenile 
court. The hospital example is easy to understand, and the court's 
is not. Simply put, the court "admissions office" is being overloaded 
with the many inappropriate clients whose needs would be more 
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appropriately met by these other social institutions. With these 
problems, the court is destined to fail. 

The first issue I would like to addrc,ss is juvenile violence. Dr. 
Delbert Elliott, a noted researcher at the University of Colorado, 
has demonstrated that the number of adolescent violent offenders 
who commit violent offenses is not growing; however, those few 
youth who do commit the most serious and violent offenses are be­
coming more violent. 

The violence in which these offenders are born into and grow up 
in is the cause of their unacceptable and gross conduct. Can the 
court address these und0rlying causes of violence and seek solu­
tions that work? 

No, in my opinion. We have turned to tools of simplicity-juris­
dictional age reductions, mandatory sentences to failing prison sys­
tems, and military boot camps are simple, cheap and largely inef­
fective. We expect the court to change violent behavior when, in 
most cases, it is too late in the adolescent's life. 

The solution is prevention and early intervention in the home 
and community, access to quality health care, teen-pregnancy pre­
vention, intensive in-home social and medical services, and, most of 
all, full funding of Head Start, would be a beginning. 

Second, the juvenile justice system has become the dumping 
ground for the virtually nonexisting and failing child welf'1re 
system. Nonviolent and extremely needy children and families flow 
into an adversarial punishment-oriented system. Research has 
demonstrated that these children are ending up in adult prisons in 
the same numbers or percentages as true delinquents. 

The present system takes the abused and neglected and turns 
them into the criminals of the future. The public sees the court 
and the social systems. with which it interfaces as failures, and, as 
a result, public confidence in the court's ability to rehabilitate 
young offenders has eroded. 

The court "admissions office" is also letting in many low-risk of­
fenders which diversion systems are desi~ed to deal with, and 
which were massively funded in the 1970 s and 1980's. The back 
door of the court is also swinging open to release many serious of­
fenders to the ineffective and overcrowded adult system. 

My State leads the Nation in the unenlightened practice of send­
ing children to the adult system-over 6,000 in 1991. with 1,200 
going to the adult prison system. This is more than iti all of our 
juvenile institutions together. 

The research of Dr. Charles Frazier, which I gave to you this 
morning, shows this unenlightened practice has no effect on the 
prevention of crime. 

In conclusion, let me refer the members to two successful initia­
tives that our center has undertaken that I feel should be the sub­
ject of national Federal replication. These initiatives could not 
have taken place without th~ courageous leadership of the Annie 
E. Casey Foundation. This foundation supported and fmanced the 
project, and continues to support and fund some of the most prom­
ising initiatives in the country dealing with children and youth. 

The first is the Detention Initiatives Project. Over 400,000 chil­
dren are admitted to detention in the United States each year. Less 
than half are serious offenders, and present little or no public 
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safety risk. If bail were available, most of these youths would be 
eligible for release. 

In Broward County, we demonstrated that a detention system 
that detained the most serious offenders inside a detention center, 
and the rest outside in a series of levels of supervision, could be 
developed. The Annie Casey Foundation has recently announced a • 
replication of that project, and will fund up to four sites nationally 
to replicate it. 

I suggest that the Congress provide funds for a national policy 
that reforms the detention system in this country. 

I gave you a book, liThe Blueprint for Youth Corrections." * I 
would suggest that that blueprint also be the subject of national 
replication, to remodel juvenile justice in this country. • 

In conclusion, let me say that many enlightened people, led by 
my friend and colleague, Barry Feld, from the University of Minne­
sota, are calling for the abolition of the juvenile court. The ABA 
Juvenile Justice committee will examine this theory at their 
annual meeting in August. 

Professor Feld makes a very convincing argument for the aboli-
tion theory. However, I believe that the true model for a due proc- • 
ess, offender-based system can be achieved. The achievement would 
be costly, complex and long term, and must be rigorously evaluat-
ed, and subject to constant oversight. 

Most of all, it will take enlightened political will and leadership. 
If the will and leadership does not exist, then abolition is the only 
solution. 

I would be glad to respond to questions. • 
Thank you, Senator. 
[Judge Orlando submitted the following material:] 
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Mr. Chairman and members of the subcommittee: My 
name is Frank A. Orlando. I am Director of the center for 
the study of youth Policy at Nova University Shepard Broad 
Law center in Ft. Lauderdale, Florida. From 1968 to 1988 I 
was a circuit jl:\dge in the state of Florida. During my 
tenure as judge, I spent the majority of my judicial time 
assigned to juvenile and family jurisdiction cases. In 
1988, I reti~ed from ~he court to accept my present 
position. 

In 1989-90 I chairE\f.l the Florida Juvenile Justice 
Task Force created by our legislature. The task force 
developed recommendations which the Florida Legislature 
later enacted as the ~nile Justice Reform Act of 1990. 
It is this legislation that we hops will eventually make 
Florida a national model for efficient juvenile justice 
polley. Unfortunately, due to the present economic 
situation in our state, the implementation of ttds Reform 
Act has been significantly delayed or placed on hold. 
Presently, I am a member of the Florida Juvenile Justice 
commission and an active member of the American Bar 
Association Juvenile Justice Committee. 

As you are aware, our Center at the University of 
Michigan recently completed a public opinion survey which 
demonstrates, among other things, a serious 10S$ of public 
confidence in the juvenile court. Your letter inviting me 
here indicates a concern with the public's perception and 
concern of youth violence and the juvenile court. The 
public is badly misinformed about today/s juvenile court, 
largely due to the secrecy and confidentiality that 
surrounds the court. 

Let me make a brief parallel to amplify my opinion 
and conclusion. Imagine, if you will, the finest hospital 
in this city or any city. This hospital's mission is to 
treat seriously ill and injured patients. Now imagine, if 
you will, that the clientele from other systems that are 
failing miserably arrive and line up at the hospital's 
"admissions office." Let's assume the homeless, school 
dropouts, abused and neglected children and many persons 
inflicted with minor physical ailments are admitted in large 
numbers to the hospital. Little o~ no concern is given for 
the hospital's ability to provide appropriate or necessary 
care for such problems. 

It would not take long before the hospital would 
begin to fail to meet its stated objectives and the public 
would soon loose confidence. My question to you is whether 
this loss of confidence is the fault of the hospital or the 
fault of the other failing systems? 
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This, in my opinion, is precisely the situation in 
the juvenile court. The hospital example is easy to 
understand. The court is not. simply put the court 
"admissions office" is being overloaded with the many 
inappropriate clients whose needs would be more 
appropriately met by these other social institutions. With 
these problems the court is destined to fail. 

The first issue I would like to address is 
juvenile violence. Dr. Delbert Elliott, ·a noted researcher 
at the University of Colorado, has demonstrated that the 
number of adolescent offenders who commit violent offenses 
is not growing, however, those few youths who commit the 
most serious and violent offenses are becoming more violent. 
The violence in which these offenders are born into and grow 
up in is the cause of their unacceptable and gross conduct. 
Can the court address the underlying causes of violence and 
seek solutions that work - Noll We have -turned to tools of 
simplicity. Jurisdictional age reductions, mandatory 
sentences to failing prison systems, and military-like boot 
camps are simple, cheap, and largely ineffective. We expect 
the court to change violet.t; behavior, when in most cases, it 
is too late in the adc)lescents life. The solution is 
prt1t"/antion and early int(~rvention in the home and community. 
Access to quality health care, teen pregnancy prevention, 
intensive in-home social and medical servic~s and, most of 
all, full funding of head start would be a beginning. 

Secondly, the juvenile justice system has become 
the dumping ground for the virtually nonexistent and failing 
child welfare system. Non-violent and extremely needy 
children and families flow into an adversarial punishment­
oriented system. Research has demonstrated that these 
children are ending up in. adult prisons in the same numbers 
or percentages as true delinquents. The present system 
takes the abused and neglected and turns them into the 
criminals of the future. The public sees the court and the 
social systems with which it interfaces as failures. As a 
result, public confidence in the court's ability to 
rehabilitate young offenders has eroded. 

Third, the court is not the appropriate solution 
for the massive failures of school drop out prevention 
policies. Sending truants into the adversarial court system 
does not work. In fact, exposing these youngsters to the 
court system can easily result in increased levels of 
offending. 

It is time for Congress to end the exr,:eption in the 
juvenile justice act t.hat allows non-criminal court 
referrals to be institutionalized in the delinquency system. 
As in our example, the court "admissions office" must be 
closed to this clientele and educational institutions should 

2 
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be required to deal with educational and motivational 
issues. 

The court "admissions offic(~" :is also letting in 
many low risk offenders which diversion systems are designed 
to deal with and which were massively fun'ied in the 70's and 
80's. The back door of the court is also swinging open to 
release many serious offenders to the ineffective and 
overcrowded adult system. 

The state of Florida leads the nation in the 
unenlightened practice of sending children to tIle adult 
system. Over 6,000 youngsters were transferred to the adult 
system in 1991. Many were transferred by prosecutors 
without regard to the true purposes of the juvenile court. 
Approximately 1000 were sentenced to prison. In Florida, 
there are more juveniles in adult institutions than in the 
juvenile justice institutions. 

The research of Dr. Charles Frazier at the 
University of Florida demonstrates the failure of the policy 
of transferring youths to adul t court to have any real 
effect on crime reduction. I have presented his most recent 
study to the subcommittee. 

The juvenile court is designed to be offender­
based, not offens<!-based. Legislative offense exclusion and 
prosacutorial transfer are offense-based policies, and in my 
opinion are threatening the existence of the juvenile court. 
It is time to close the back door of the juvenile court, 
except in those cases where there is a factual and valid 
judicial finding that the offender cannot be effectively 
managed in the juvenile delinquency system. We must also 
consider a mandated uniform age of juvenile court 
jurisdiction. There is consid~rable inconsistency as 
to age of juvenile court jurisdiction in the country. Many 
states have lowered the age of jurisdiction based on an 
unenlightened, get tough mentality, and an uninformed policy 
as to the effectiveness of adult correctional institutions. 
There is a precedent for this in the federal Highway Safety 
Act. 

In --~~s.ion, let me refer the members to two 
successful initiatives, that our Center has undertaken that I 
feel should be the subject of national federal replication 
and policy. These irtitiatives could not have occurred 
without the enlightened; generous and courageous leadership 
of the Annie E. Casey Foundation. This foundation supported 
and financed the projects and continues to support and fund 
some of the most promis,ing initiatives in the country 
dealing with children and families. 

The first initiative deals with 
detention. Of the 400,000 plus admissions to 
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detention in the United states each year, less than half are 
serious offenders and present little or no public safety 
risk. If bail were available in the juvenile system, most 
of these youths would be eligible for release. 

with funds from the Annie E. casey Foundation, 
Browarn county, Florida, participated in an ini tiati ve to 
reduce the securely detained population in response to a 
federal law suit. The end result of this initiative is a 
model detention sys~. The key word here is system because 
·,the definition of detention in Broward county now includes a 
variety of detention services, not just a physical detention 
center. 

In 1987 the average daily population of the center was 
180. The center is designed for a population of 109. The 
existing home detention system was utilized at only 25% of 
its capacity. The state was spending $24,000 a month on 
overtime, and there was an average of ten to twelve 
emergency room calls for broken bones (at $250 each) a week. 
The detention center was chaotic and dangerous to both 
youths and staff. It was apparent the law suit was going to 
be long term, expensive, and extremely unlikely the state 
could win. The initial response to the lawsuit by state 
po1icymakers was to build a new wing to the center at a cost 
of $1.2 million. 

Today we have a system of alternatives outside the 
center, little or no overtime costs, and an average 
population in the center of 60 (on February 29, 1992 the 
population was at 47.) with t.he center itself serving only 
appropriate youths, (those who have allegedly committed 
serious offenses), the pel.'centage of serious and habitual 
offenders is greater than in 1987 when the population was 
180 to 200. The alternatives include a redesigned and fully 
utilized hOID.e detention program, an eight bed non-secure 
shelter an~ a day reporting center operated by the Boy's and 
Girl's Clubs. The federal law suit is over, federal 
jurisdiction has been vacated, and the proposed new 
construction will not occur. The "admissions office" has 
new policies which include objective admission criteria 
which assures appropriate placement of alleged offenders 
within the newly designed detention system. Low risk and 
non-criminal youths are not admitted to the detention 
system. 

Due to the success of the project, the Annie E. casey 
FouIldation recently announced an initiative that will fUIld 
up to four sites nationally to replicate the Broward County 
project. The Congress should consider a national policy 
that requires juvenile detention admissions be limited to 
juvenile offenders who present a true risk to public safety 
as to re-offending and non-appearance in court. 

4 
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The second initiative undertaken by the center is 
the Key Decision Maker project. This project has identified 
model state juvenile justice systems that use the least 
restrictive placements and provide a continuum of care and 
services. These systems base the need for security on 
objective criteria. This initiative has assisted a number 
of states develop community based alternatives, reserving 
locked facilities for the serious and habitual offenders who 
pose a security risk to the public and whose treatment needs 
require intensive services. 

A blue print paper for a model system has been 
developed for policymakers and is included in your 
materials. I suggest that the congress consider providing 
funds for states to experiment with variations of this 
model. 

One final note. Many enlightened people, led by 
my colleague Professor Barry Feld from the University of 
Minnesota, are calling for the abolition of the juvenile 
court. The ABA Juvenile Justice Committee will examine this 
theory at their annual meeting in August. Professor Feld 
makes a convincing argument for the abolition theory, 
however I am of the opinion that the true model for a due 
process, offender based system can be achieved. The 
achievement would be costly, complex and long term and must 
be rigorously evaluated and subject to constant oversight. 
Most of all it will take enlightened political will and 
leadership. If the will and leadership does not exist, then 
abolition is the only solution. 

I will be glad to respond to questions. 

Thank you. 
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Executive Summary 

This report examines state-wide data from three sources (the Department 

of Health and Rehabilitative Services, State Court Administrator's Office, and . 
Department of Corrections) relating to juveniles transferred to adult court by 

means of direct file. The data cover the eight month period immediately 

following the Juvenile Justice Reform Act (October 1, 1990 through June 1, 

1991). Focusing on the DHRS data (CIS and FACTS files), the most complete 

of these data sources, the demographic, offense, and offense history 

characteristics of juveniles placed In deep end Juvenile Justice system programs 

are compared with those identified as transfers to adult court. Specifically, the 

characteristics of juveniles placed in levels 6 and 8 DHRS programs are 

• 

• 

• 

compared with juveniles transferred to adult court by direct "file, waiver, or grand • 

jury indictment. Following a discussion of the findings from this analysis, the 

question of direct file and public safety Is considered. 

Report Findings: 

1. While three separate state agencies routinely collect some data related to 

direct file cases and other cases in which juveniles are transferred to adult 

court, none is completely adequate for purposes of evaluating direct file law and 

various porlCles and practices associated with it. 

• 

• 

• 

• 

• 
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2. The data sets that are closest to complete and that are most useful In 

an'alyses such as the one presented here are managed by DHRS. They are the 

CIS and the FACTS files. 

3. The other two data sets include interesting and important data on the 

frequency and distribution of juvenile transfers (in the case of the data bollected' 

by the Office of the State Court Administrator) and on the final sentence in terms 

• of prison time or probation time for persons under 18 who are convicted in adult 

court (in the case of the DOC data). 

• 

• 

4. There is no effective way, at present, to interface the various data sats from 

the three different state agencies so that both individuals and cases may be 

tracked through each stage of the justice system. This is a serious weakness In 

Florida's state-wide juvenile and criminal justice data systems. 

5. Comparing demographic characteristics, the direct file group is 

distinguished from the DHRS level 6 and 8 groups primarily in terms of a"q. 

The average age of the group direct filed to adult court was 16.69 years as 

opposed to and average ag.e of 15,58 and 15.81 years for the level 6 and 8 

groups respectively. To be direct iIIed in Florida, Juveililes must be 16 or 17 

• years old. Adjudicated juvenile offenders of any age may be placed in level 6 

• 

• 

• 

and 8 DHRS programs. 

6. The gender composition of all groups is very similar. Eighty five to 96 

percent of each group is male. 
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7. There is considerable variation In racial composition of the groups. 

Nonwhites are overrepresented In all groups. The percent nonwhite in the 

groups ranges from 52 percent 69 percent. It is significant to note, however, that 

the lowest level of overrepresentation of nonwhites is in the direct file group. 

8. Comparisons of the groups one variable at a time and using' several 

measures of the severity of instant offenses, prior offenses, prior dispositions for 

• 

• 

delinquency, and total number of prior offenses charged, are presented as • 

descriptive statistics. 

9. Professionals in the Juvenile Justice System generally consider several 

important legal variables in combination when making decisions relating to 

processing in the juvenile or the adult courts. While the seriousness of a 

presenting offense may be the primary consideration in one case, it may be 

regarded as less important than the prior record of offending in another case. 

Likewise, some case decisions may focus upon either the total number of prior 

• 

referrals for delinquency in a Juvenile's official record while others my look at • 

the kinds of dispositions that have been tried previously. Despite particular 

focus, however, most professionals consider all of these factors to one degree 

or another in each case they decide. The present analyses show that the 

groups are not very different when these variables are considered in • 

combination. That is, the indications of seriousness of offense and offender 

history do not s~~~e differences in the groups. This is true despite 

several different ways of maas\!ring severity. In short, using DHRS data and 

" several different measures of keverity of offender characteristics, juveniles 

selected for direct file to adult court are not very different as a group from those 

disposed in the juvenile justice system and committed to deep end DHRS 

• 

• 

• 
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programs. T~ere is no demonstrable evidence in these data to support the 

contention that direct file selects the most serious and dangerous juvenile 

offenders for transfer to adult court. 

10. If it is sale to assume that the juveniles who are either committed to deep 

end juvenile justice system programs or are transferred to adult court represent, 

at any point in time, Florida's worst juvenile offenders. To the extent this 

• assumption is true, a consideration of how these cases are distributed in terms 

of estimated risk to the public is reasonable. Analyses done here which divide 

the total study sample into low, medium, and high risk cases based on the same 

measures thai are used throughout the report indicate that direct llIe provisions 

• are far Irom effective in sorting out "the most serious of the most serious" cases 

for adult court transfer. Rather, direct file seems to draw equally from the high, 

medium and low risk categories. 

11. The findings of Ihis report highlight the question of public safety. If, as these 

• data and analyses inoicate, direct file cases are not substantially more serious 

and dangerous than those cases committed and placed in deep end juvenile 

justice system programs, does it provide any greater protection to the public 

than would be the case if there were no direct file provision in Chapter 39? 

• 

• 

• 

• 

12. In seven of Florida's twenty judicial circuits, 50 percent or mora of what may 

be considered the most serious juvenile offenders known to DHRS are direct 

filed into adult court. The same is true in four of the eleven DHRS districts. 
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Introduction 

The general purpose of this project was to assist the Commission on 

Juvenile Justice evaluate the use of prosecutorial transfer (or "direct file") of 

Juveniles into adult courts by collecting, analyzing and interpreting available 

data. Few juvenile justice issues in Florida have been as controversial as the 

direct fiie powers of prosecutors and nOrle has had' broader or more important 

implications. Indeed, the issua of prosecutorial transfer, when considered In its 

widest sense, forces the question of whether a separate system of Justice for 

juveniles is desirable in Florida. 

This study and the report presented here follow guidelines set down by 

the Commission on Juvenile Jl,lstice in an agreement between the Commission 

and the Consultant. Data presented here are Intended to help Inform the 

discussion of direct file in particular and the future of Florida Juvenile Justice In 

general. Specifically, the study is divided into three parts though each is 

integrally connected to the other two. The parts are distinguished as follows: 

Part 1. Data currently being collected on the disposition of direct files are 

identified and the accuracy of those data is evaluated. 

Part 2. Using data extracted from the HRS Client Information System 

(CIS) and other sources, provide a quantitative description and comparison is 

provided of Cases transferred to adult COUlt (waived. indicted, direct filed) or 

committed to HRS level six and level eight programs in the six months fol/owing 

the effective date of the Juvenile Justice Reform Act (October 31. 1990). The 

deSCription includes all usable records for the period studied and the focus is 

.' 
• 

• 

• 

• 

• 

• 

• 

• 



• 

• 

• 

• 

• 

• 

• 

• 

• 

21 

upon demographic information (age, race, gender) as well as information on the 

instant offense, prior offenses, and prior rehabililative efforts. Comparisons, a.~ 

appropriate, are presented in terms of statewide, HRS district level. and judicial 

circuit. 

Part 3. Drawing analyses and findings from the present study, aresearch 

project is proposed that would yield data sufficient to measure the extent to 

which direct file law, policy and practice in Florida provide greater protection to 

the public than would be the case if there were no direct file provision in the 

Juvenile Justice Act. 

Part 1. DATA AND DATA SOURCES 

OHRS Data 

There are no data collected in Florida that are specifically designed to 

track direct file cases. However some part of the data operations of three 

different slate agencies (the Department of Health and Rehabilitative Services, 

The Office of the State Court Administrator, and the Department of Corrections) 

contain some useful information. 

The best known and most widely used source of data on Juveniles 

transferred to adult court is the DHAS Client Information System (CIS). This is 

essentially an event file which includes information on each charged offense 

separately. The data system contains information such as demographic 

characteristics, instant offenses, actions taken by state attorneys, prior offenses, 

and prior dispositions (i.e •• rehabilitative efforts) relating to all instances in which. 

2 
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a juvenile Is officially referred te the Florida juvenile justice system. A more 

recent addition to the DHRS data system Is FACTS. 

Tho data from DHRS-FACTS consist of three parts: FACTS-

Classification. FACTS-Placement, and FACTS-Demographic files. FACTS­

Classification includes information such as individual identification, seq~ence of 

classification, assessments of juveniles' attitudes and behaviors, offenses, and 

the restrictiveness level of a Juvenile's commitment placement. The FACTS­

Placement file adds Information on the Identification of the placement facility, 

the date of placement, and the date of release from the facility. FAC!S­

Demographic includes the full range of demographic Information on each 

juvenile placed in an HRS facility. The CIS and FACTS files may be merged 

with a common ID. 

A great deal of valuable Information on juveniles and 'their cases are 

systematically recorded in these two major data systems. The question of the 

accuracy of these data is another matter, especially the accuracy of an item 

called 'State Attorney's }l.ction: This item is generally used as a measure of 

whether a juvenile has, In fact, been transferred (i.e., direct filed, waived, or 

indicted) to adult court. Most people who are familiar with how and when data 

are entered in the DHRS data systems and with how different state attorneys' 

offices around the state vary in terms of structure, policy "'nd practice agree that 

it Is risky to accept thesfl data as a way of indicating the exact number and 

distribution of transfer cases for a particular time period. The use of this item 

(State Attorney's Action) as an indicator of direct file cases is especially risky. 

3 
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There are several reasons for lhis. For one, DHRS staff sometimes 

record a direct file if the Juvenile prosecutor indicates an "intention" to direct file. 

II unimately this does not OCCLlr, an incorrect indication remains in· the DHRS 

data. OHRS staff must accept the information given to them. Many things may 

influence whether a prosecutor's intention is carried out. In some situations, an 

original plan to direct file by a juvenile prosecutor may be rejected by a 

supervisor. If DHRS does not have that information, the record is not corrected. 

Policies and practices of prosecutors do not generally require updating DHRS 

on the progress of cases after an inillal consIderation of the intake 

recommendation. It is this sort of indep.endence of the two agencies that 

threatens the accuracy and utility of the DHRS data as a measure of direct files. 

• Prosecutors' practices may result in soma cases of juvenile transfers 

being missed altogether by DHRS. In some circuits, for example, prosecutors 

may bypass DHRS and simply file an information against a 16 or 17 year old 

immediately (ollowing arrest. Juveniles in this situation are legal adults and 

may be detained in adutt jails. No referral to DHRS is made, no intake process 

• is initiated, and therefore no data on the case is recorded by DHRS. 

• 
Office of Sts.te Court Admlnl$.lr~tor Data 

Data on transfers to adult court from the Stale Court Administrator's office 

are reported direclly from clerks of court in each of the twenty judicial circuits. 

Unlike the information in the DHAS·CIS and FACTS records, these data include 

only the raw number of juvenile cases filed in adult cot.t1s by time period, 

county, and judicial circuit. This should be the besl source of information 

• available. on the frequency and distribution of the transfer cases tnroughout the 

• 

• 

4 
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slate. Clerks of Court need only to count the cases involving persons under Ihe 

age of 18 and Ihen report them by time period. The biggest problem with these 

data is that they contain no individual or case level information. For that reason, 

there is also no way ttl determine if the cases enumerated in the data compiled 

by the Office of the Stale Court Administrator are the same as those identified by 

DHRS data. This is a major shortcoming that severely limits any .effort to 

determine the exact number and distribution of direct files ol.:curring in the slate. 

It also precludes use of information on individuals contained in DHRS data as a 

cross check olthe two sets of numbers. The problems with using either of these 

two_data sets as accurate measures of Ihe number and distribution of direct files 

i$ made clear in Table 1. 

•• TABLE 1 about here •• 

Table 1 shows clearly that the number of cases for a three month period 

between January 1, 1990 and March 31, 1990 vary in most counties no matter 

how the data are broken down. The first column, for example, shows that the 

number of cases of transfers reported by clerks of court, by county, for the period 

is almost always markedly different than any measure used for transfers (direct 

files, waivers, indictments, or the sum of these groups) derived from DHRS. 

There is no way the data from DHRS can be added or combined to exactly 

correspond wah the data from the State Court Administrator. Indeed, most of 

the time the numbers are substantially different no matter how they are 

compared. 

At least three conclusions may be safely made from this table. First, one 

or both of the data sources Dre inaccurate to some degree. Second, because 
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Table 1 • Comparison of Number of Juvenile Offenders Identified as Being 
Processed in Adult Courts by the State Court Administrator's 
Office and by DHRS/CIS Data. 

-----------~-----------------------------------------------------------.----
COUtt Auminist. CIS System 
- --- ---- --- ---- ----------------------------------• County 1990 1.1/3.31 1.1/3.31 1.1/3.31 

Direct Adul t Ct. O!!.'.ect Adult Ct. 
Fil~ Transfer tile Transfer ___ ~-----------~-----------------------------------~Pt~} _____________ . ______ 

(easEls) (cases) (cases) (cases) (persons) (persons) 

ALACHUA 89 2 15 18 8 9 
BAKER 0 .1 1 1 1 1 
BAY 18 31 16 16 1 7 
BRADFORD '" .. 3 0 0 0 0 
BREVARD 96 56 10 lZ 8 9 • BRal/ARD 182 47 3 B 3 18 
CALHOUN 11 0 0 0 0 0 
CHARLOTTE 0 1 0 1 0 1 
CITRUS 18 6 0 0 ". 0 0 
CLAY 34 13 5 5 3 3 
COLLIER 10 1 0 0 0 0 
COLUMBIA 4S 20 7 8 3 4 
DADE 864 209 81 88 1;7 71 
DESOTO 2 9 1 1 .J. 1 
DIXIE 3 0 0 0 0 0 
DUVAL 22 5 14 36 II 28 • ESCAMBIA 333 72 33 38 22 26 
FLAGLER 5 0 0 0 0 0 
FRANKLIN 7 5 0 0 0 0 
CADSDEN 47 13 1 1 1 1 
GILCHRIST 1 1 0 0 0 0 
GULF ;: 0 0 0 0 0 
HAMILTON 10 4 0 0 0 0 
HARDEE 25 15 3 3 2 
HENDRY 16 3 0 0 0 0 

" HERNANDO U 3 4 4 3 3 :. HIGHLANDS 12 0 3 4 2 3 
HI L!.SBOROUCH 1007 413 US 126 94 100 , INDIAN RIVER 39 18 8 9 8 9 
JACKSON 29 5 0 3 0 
JEFFERSON 35 12 1 1 1 1 
LAFAYETTE 10 0 1 1 1 1 
LAKE 48 4 0 0 1) 1) 

LEE 98 1 9 13 9 13 
LEON 121 18 7 10 4 1 
LEVY 12 8 1 1 1 1 

,', LIBERTY 1 0 0 0 0 0 

':. MADISON 29 9 3 5 2 3 
MANATEE 55 18 16 23 13 20 
MARION 38 11 1 10 1 (; 

6 
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----.-----------------------------------------------------------------------

court Administ. CIS System 
--------------- ----------------.-----------------

County 1990 1.1/3.31 1.1/3.31 1.1/3.31 
Direct Adult ct Diract ;;clul t Ct 
File Transfer File Tranafet ___________________________________________________ Tot~l ____________________ 

(cases) ( cases) (casas) (cases) (persolls) (persons) • MARTIN 41 17 2 II 2 8 
MONROE ~3 6 0 0 0 0 
NASSAU 11 0 0 1 0 1 
OKALOOSA 50 5 5 5 5 5 
OKEECHOBEE 12 3 1 2 1 2 
ORANGE 360 62 19 19 18 18 
OSCEOLA 30 12 2 2 1 1 
PALM BEACH 147 18 24 27 ZO ~3 
PASCO 264 08 18 20 lA 16 
PINELLAS 482 150 95 119 87 lO~ • POLK 149 31 8 14 5 9 
PUTNAM 36 8 3 3 3 3 
ST LUCIE 134 39 1 1 1 1 
ST JOHNS 34 6 8 8 6 6 
SANTA ROSA 20 4 3 5 2 2 
SARASOTA 83 25 2 9 1 3 
SEHItlOLE 136 45 11 12 8 9 
SUMTER 2 1 1 1 1 1 
StlWANEE 21 3 1 1 1 1 
TAYLOR 0 0 1 1 0 0 
UNION 3 0 0 0 0 0 • VOLUSIA 138 12 14 15 10 11 
WAKULLA 12 0 ., 0 0 0 
WALTON 9 0 0 0 0 0 
WASHINGTON 0 0 0 1 0 1 

OUTSIDE STATE 0 0 3 4 3 

STATE TOTAL 570. 1558 584 738 465 571 

• 
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there ar9 no individual level dala reported by clerks of court in Ihe data 

compiled by the Office of the State Court Administrator, there Is no effectiva way 

10 assess the degree of correspondence (i.e., the extent to which the same 

• individuals and cases are identified) by the two daia sources. Third, a better 

source of data 10 identify Juvenile translers 10 adult court is badly needed. 

• 
DOC D~la 

The third and linal source 01 data that provides informalion on some 

juveniles transferred to adult court COr1J..9S from the Department of Corrections 

(DOC). The data Irom DOC were provided by their research unit. Juveniles are 

picked up in this data system only if they are convicted as aduHs and sentenced 

• 10 elthar probation or prison as adults. This means that some unknown 

proportion of all the juvenile cases prosecuted in adult court are not 

represented in Ihese data. The charges will have been dropped in some cases 

for various reasons and some other juveniles will have been dismissed or 

acquitted almaJ. The primary weakness 01 this data source, then, is that it is not 

• a transaction file that tracks cases from the inception of the formal charges to 

final disposition. A second weakness is Ihat there is no common identifier for 

either individuals or cases which might permit a tie·in with the information on 

offense and disposition history which is contained in the DHRS/CIS and 

DHRS/FACTS files . ., 
These DOC data, however, have one major strength. There is no other 

slalewide data system in which Ihe specifiC dispositions (in terms of type and 

length of sentence) of juvenile transfer cases are systematically recorded. For 

;. the I[ma period under study. Oclober 1.1990 through May 31,1991. DOC data 

8 
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show that 912 persons under 18 years of age were sentenced to prison (See 

Table 2). An additional 894 chronological juveniles were sentenced to terms of 

probation. These numbers, when totalled, should not be expected to match 

those fro:., either the DHRS data or those compiled by the State Court 

Administ .. ator's Office. One reason for that is that each data source uses a 

different indicator of adult court transfer. In the case of I:!HRS, it is the intention 

or the action of the juvenile prosecutor that is recorded by DHRS in the very 

early stages of official processing. The State Court Administrator's data depend 

upon an actual formal charge in adult court. This may be the result of a waiver 

-hearing, an indictment by the grand jury or a direct filing of an information by a 

prosecutor. The DOC data include only cases in which an adult court conviction 

has resuHed in a sentence to DOC for a term of incarceration and/or probation, 

This, of course, is the last point in the formal criminal justice process. Even 

then, it is possible that some cases (ones in which transferred juveniles are 

convicted in adult court) are not captured by these data. For instance, some 

cases are disposed by commitment to mental health or other non-DOC facilities. 

Some may receive sentences of periods less than one year in a county jail and 

these cases may nol be picked up in the DOC data. 

- - Table 2 about here --

Another reason the numbers of cases identified by the three sources may 

not match is that different dates are used to trigger which cases are included. 

For DHRS all juveniles referred for delinquency during the study period were 

included if the date of the state attorney action was within those limits. The 

State Court Administrator's cases are identified by the date of the actual formal 

charge. This may differ considerably from the date recorded by DHRS. Finally, 
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Tabl.& ;:. Comparison of Length of sentence in Prison and Probation 
Cases. 

Length of Sentence Prison Probation 

. Bela .. ' 1 year 47 ( 5.3) 

1 - 2 years 104 (11.4) 174 (19.4) 

2 - 3 years 161 (17.6) 295 (33.0) .. 
:l - 4 years 152 (16.7) 169 (18.9) 

4 - 5 years 179 (19.7) 67 ( 7.5) 

OVer 5 year~ 309 (33.8) 142 (15.9) 

Unknown 7 ( 0.8) 142 (15.9) 

Total Cases 912 (100.0) 894 (100,0) 

}II 

63-659 - 93 - 2 
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the DOC cases are identified by the date of sentence. These three dates may 

be separated, In any given case, by many months. 

Part 2. COMPARATIVE DESCRIPTION OF JUVENilES COM· 

MITTED TO DEEP END JUVENILE JUSTICE PROGRAMS 

AND JUVENILES TRANSFERRED TO ADULT COllRT· 

Much of the controversy surroundiog Florida's direct file law has centered 

on questions relating to whether or mlt such a law is needed. Advocates 

generally argue that the provisions in Florida law allowing for transfer of 

jurisdiction by waiver hearings and grand jury indictments fail 10 fully meet the 

needs of public protection. They suggest that the direct filA law is needed 

because there must be some sure and effective way of moving the most serious 

and intractable Juvenile offenders into the adult system. Those who oppose 1he 

direct file provisions in Chapter 39 generally argue that this law allow,s too much 

prosecutorial discretion and that, as applied, direct file does not provide greater 

protection to the public. They suggest that many of the juveniles transferred to 

adult court by means of direct file are not significantly different from those in 

deep end juvenile justice programs. The focus of this part of the report is on 

. comparing the characteristics of juvenile cases using DHRS data. 

As noted earlier, DHRS/CIS and DHRS/FACTS records contain the only 

statewide data that provide individual and case level information sufficient to 

make such comparisons. While there are clear and well known problems with 

these data, they are at present the best source of information available to make 

the comparisons thatlollow. Five categories of juvenile cases are identified and 

compared. The first two categories include juveniles who are found delinquent 
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and placed in either leve,\ 6 or level 8 DHRS programs. These two program 

levels represent the h~rshest sanctions available in the Juvenile Justice 

System. In boIh Instances, juveniles are placed in residential pr.ograms. Level 

8 placement is in a traditional training school. The last three categories include 

juveniles transferred to adult court for prosecution by waiver hearing. grand jury 

indictment, or lirect file. Whether these juveniles are ultimately proseCllted and 

if so whether they are convicted and sentenced as adults Is not discernable 

from DHRS daIa. 

The following comparisolls then are between two categories of juveniles 

adjudicated deinquent and placed in deep end juvenile justice programs and 

three categories of juveniles whose DHRS records indicate were transferred to 

adult court. Perhaps it Is safest to think of these categories of adult court cases 

as 'probable uansfers." Again, as noted In the discussion in Part 1, there Is 

good reason to believe (1) that not all cases identified by DHRS as transferred 

were actually prosecuted in adult court, and (2) that some juveniles who were 

prosecuted and convicted in adult court were not captured in the DHAS data 

system. These Umitations notwithstanding, the DHRS data utilized hare remain 

the single besl source of information currently available on such cases in 

Florida 

Group Comparisons by Single Demographic Characteristic 

The comparisons are present<!d in 'several stages. First, each of the five 

categories of cases is described in terms of several important demographic and 

legal variables. These variables and their coding and frequencies by group are 

presented in Table 3. Table 3 shows that a total of 3,150 juveniles were either 

12 
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placed In a level 6 or 8 DHRS program or were transferred by waiver, 

Indictment, or direct file to adult court between October 1, 1990 and May 31, 

1991. During the study period, 1,112 Juveniles were placed In level 6 programs 

and 342 were placed in level 8 programs. By contrast, the adult court transfers 

included 1,393 juveniles who were direct filed, 238 who were waived, and 65 

juveniles were indicted. All cases identified by DHRS as falling into one of 

these groups during tlie study period were includ,ad in the analysis except those 

direct file cases whose age at time of referral was under 16 and those whose 

age was over 17. Persons 18 years of age or older are legally adults In Florida 

and those under 16 are not eligible for direct file under Florida law. Age was 

computed by subtracting date of birth from date of referral. 

•• Table 3 and 3 graphs about here •• 

As Table 3 shows, however, each of the other groups contains fairly large 

numbers of individuals whose ages are 18 or 19. Whether these cases are the 

results 01 coding errors, incorrect information provided by juveniles, or unusual 

but legal circumstances Is not known and cannot be determined from the 

available data. In sum, then, direct file cases were used in the analyses only il 

they were within the legal age range and all cases identified for each other 

group were used regardless of age. 

Sex and race charactei'istic.>; are not unusual. The vast majority of all 

groups is ,comprised of mal{.s. Nonwhites constitute larger proportions of all 

groups. Neither set of statistics is surprising though important questions are 

raised any time a gender or racial group is overrepresented in official data. 
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Cases Disposed by HRS Placement Levels 
and Method of Adult Court Transfer' 

Level 6 (35.3%) 

Direct (44.2%) 

14 
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Table J. Variables, eodings, and Frequencies by Group. 

-------------+--------+------_.:+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+------- • Number of Individuals 

-------.. -+--------+--------+--------+--------+--------+ 
1112 342 1393 238 65 3150 

35.30 10.86 44.22 7.56 2.06 1PO.00 '\ 

---------+--------+--------+--------+--------+--------+ 
Age 

---------+--------+--------+--------+--------+ .. _------+ • Below 10 2 0 0 0 0 2 
0.18 0.00 0.00 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
11 4 0 0 1 0 5 

0.37 0.00 0.00 0.42 0.00 
---------+--------+--------+--------+--------+--------+ 

12 16 0 0 0 0 16 
1.49 0.00 0.00 0.00 0.00 

---------+--------+--------+--------+----~---+--------+ • 13 69 3 0 0 1 73 
6.41 0.88 0.00 0.00 1.54 

---------+--------+--------+--------+--------+--------+ 
14 158 41 0 4 0 203 

14.67 11.99 0.00 1.68 0.00 
---------+--------+--------+--------+--------+--------+ 

15 240 97 0 41 6 384 
22.28 28.36 0.00 17.23 9.23 

---------+--------+--------+--------+--------+--------+ 
16 276 103 432 43 12 860 • 25.63 30.12 31.01 18.07 18.46 

---------+----.----+-_.:_----+--------+--------+--------+ 
17 212 75 961 97 24 1169 

19.68 21.93 68.99 40.76 36.92 
---------+--------+--------+--------+--------+--------+ 

18 98 22 0 51 22 193 
9.10 6.43 0.00 21.43 33.85 

---------+--------+--------+--------+--------+--------+ 
19 2 1 0 1 0 4 • 0.19 0.29 0.00 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
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rable 3. cuntlnUcC. 

• -------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level a Direct waiver Indict Total 

File 

-------------+--------+--------+--------+--------+--------+-------
Sex 

---------+--------+--------+--------+--------+--------+ 

• Female 163 32 103 10 1\ 
(0) 15.13 9.36 7.39 4.20 6.25 

312 

----------1 .. ,,-------+--------+--------+--------+--------+ 
Male 914 310 1290 228 60 2802 
(1) 84.87 90.64 92.61 95.80 93.75 

---~-----+--------+-;------+--~-----+--------+--------+ 

Race 

---------+--------+--------+--------+--------+-~------+ • Nonwhite 634 227 727 145 45 1762 
(0) 58.87 66.37 52.19 60.92 69.23 

---------+--------+--------+--------+--------+--------+ 
White 443 115 666 93 20 1337 
(1) 41.13 33.63 47.81 39.08 30.71 

---------+--------+--------+--------+--------+--------+ 

• 

• 
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Age Distribution by Groups 
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_ level 6 _ level 8 _ Direct File 

~ Waiver 1':".-2,-:d Indict 
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Table 3. continuea. 

• -------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 

-------------+--------+--------+--------+--------+--------+-------
Sex 

---------+--------+--------+--------+--------+--------+ • Female 163 32 103 10 4 312 
(0) 15.13 9.36 7.39 4.20 6.25 

---------+--------+--~-----+--------+--------+--------+ 
Male 914 310 1290 228 60 2802 
(1) 84.87· 90.64 92.61 95.80 93.75 

---------+--------+--------+--------+--------+--------+ 
Race 

• ---------+--------+=-------+--------+--------+--------+ 
Nonwhite 634 227 727 145 45 1762 
(0) 58.87 66.37 52.19 60.92 69.23 

---------+--------+--------+--------+--------+--------+ 
White 443 115 666 93 20 1337 
(1) 41.13 33.63 47.81 39.08 30.77 

---------+--------+--------+--------+--------+--------+ 

• 

• 
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Sex and Race Distribution 
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• 

• 
level 6 level 8 Direct Waiver Indict 

I m Percent of Male _ Percent of Nonwhite 
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Discriptive statistics on Variables by Group 
(Level 6/ Level 8, Direct File, Waiver, and Indict) 

Groups/ Variables 

HRS Level 6 Placement 

Sex 
Race 
Age 
Mean Seve~ity of Instant Offenses (1) 
Mean Seve~ity of Instant Offenses (2) 
Maximum severity of Instant Offenses(l) 
Kaxi~um Severity of Instant Offenses(2) 
Mean Severity of Prior Offenses (1) 
Mean severity of Prior Offenses (2) 
Maximum severity of Prior Offenses(l) 
Maximum Severity-ef Prior Offenses(2) 
Mean of Max severity of Prior Offenses(l) 
Mean of Max Severity of Prior Offenses(2) 
Mean of Prior Dispositions 
Maximum Prior Dispositions 
Mean of Maximum Prior Dispositions 
Number of Prior Referrals 

BRS Level 8 Placement 

Sex 
Race 
Age 
Mean severity of Instant Offenses (1) 
Mean Severity of Instant Offenses (2) 
Maximum severity of Instant Offenses(l) 
Maximum Severity of Instant Offenses(2) 
Mean Severity of Prior Offenses (1) 
M~an severity of Prior Offenses (2) 
Maximum Severity of Prior Offenses(l) 
Maximum Severity of Prior Offenses(2) 
Mean of Max Severity of Prior Offenses(l) 
Mean of Max Severity of Prior Offenses(2) 
Mean of Prior Dispositions 
Maximum Prior Dispositions 
Mean of Maximum Prior Dispositions 
Number of Prior Referrals 

Mean 

0.85 
0.41 

15.58 
3.53 
3.56 
3.76 
3.81 
3.29 
3.31 
5.14 
5.27 
3.51 
3.54 
2.59 
3.46 
2.68 
7.51 

0.91 
0.34 

15.81 
3.81 
3.86 
4.16 
4.25 
3.43 
3.47 
5.55 
5.88 
3.70 
3.75 
2.66 
3.76 
2.79 

11.83 

S.D. 

0.36 
0.49 
1.50 
1.66 
1.71 
1. 74 
1.81 
0.87 
0.89 
1.02 
1.18 
0.92 
0.95 
0.58 
0.66 
0.59 
5.33 

0.29 
0.47 
1.15 
1.67 
1. 74 
1.77 
1.89 
0.78 
0.82 
0.71 
1.03 
0.82 
0.B6 
0.59 
0.56 
0.57 
7.73 

Min Max 

o 
o 
7 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
o 

o 
o 

13 
1 
1 
1 
1 
1 
1 
2 
2 
1 
1 
1 
1 
1 
o 

1 
1 

19 
6 
7 
6 
8 
6 
7 
6 
8 
6 
7 
4 
4 
4 

38 

1 
1 

19 
6 
7 
6 
8 
6 
7 
6 
8 
6 
7 
4 
4 
4 

41 
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-------------------------------------------------------------------------
Groups/ Variables Mean S.D. Min Max 
-------------------------------------------------------------------------
Direct File Group 

Sex 0.93 0.26 0 1 
Race 0.48 0.50 0 1 • Age 16.69 0.46 16 17 
Mean Severity of Instant Offenses (1) 4.06 1.56 1 6 
Mean Soverity of Instant Offenses (2) 4.19 1.72 1 8 
Maximum Severity of Instant Offenses(l) 4.33 1.61 1 6 
Maximum Severity of Instant Offcnses(2) 4.50 1.85 1 8 
Mean severity of Prior Offenses (1) 3.34 0.96 1 6 
Mean severity of Prior Offenses (2) 3.37 1.01 1 8 
Maximum Severity of Prior Offenses(l) 5.01 1.23 1 6 
Maximum Severity of Prior Offenses(2) 5.18 1.43 1 8 
Mean of Max Severity of Prior Offenses(l) 3.56 1.02 1 6 • Mean of Max severity of Prior Offenses(2) 3.60 1. 08 1 8 
Mean of Prior Dispositions 2.60 0.63 1 4 
Maximum Prior Dispositionn 3.43 0.79 1 4 
Mean of Maximum Prior Dispositions 2.66 0.63 1 4 
Number of Prior Referrals 6.59 6.49 0 44 

Waiver Group 

Sex 0.96 0.20 0 1 
Race 0.39 0.49 0 1 • Age 16.62 1.13 11 19 
Mean Severity of Instant Offenses (1) 4.57 1.23 1 6 
Mean severity of Instant Offenses (2) 4.75 1.41 1 e 
Maximum Severity of Instant Offenses(l) 4.86 1.22 1 6 
Maximum Severity of Instant Offenses(2) 5.12 1.54 1 8 
Mean Severity of Prior Offenses (1) 3.42 0.85 1 6 
Mean Severity of Prior'Offenses (2) 3.45 0.87 1 6 
Maximum Severity of Prior Offenses(l) 5.26 0.99 1 6 
Maximum Severity of Prior offenses(2) 5.53 1.28 1 8 
Mean of Max Severity of Prior Offenses(1) 3.65 0.90 1 6 • Mean of Max Severity of Prior Offenses(2) 3.69 0.95 1 7 
Mean of Prior Dispositions 2.58 0.58 1 4 
Maximum Prior Dispositions 3.61 0.70 1 4 
Mean of Maximum Prior Dispositions 2.71 0.59 1 4 
Number of Prior Referrals 8.67 7.44 0 45 

• 
21 

• 

• 

• 
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----------------------------------------~--------------------------------
Groups/ Variables Mean S.D. Min Max 
-------------------------------------------~-----------------------------

Indict Group 

• Sex 0.94 0.24 0 1 
Race 0.31 0.47 a 1 
Age 16.91 1.07 13 18 
Mean severity of Instant Offenses (1) 4.56 1.46 1 6 
Mean severity of Instant Offenses (2) 5.09 2.01 1 8 
Maxi~um severity of Instant Offenses(l) 5.03 1.3!l 1 6 
Maximum severity of Instant Offenses(2) 5.68 1.97 1 8 

"- Mean severity of Prior Offenses (1) 3.46 0.94 2 6 
Mean severity of Prior Offenses (2) 3.52 1.00 2 7 
Maximum severity of Prior Offenses(l) 5.31 0.90 2 6 

• Maxi~um Severity of Prior Offenses(2) 5.64 1.28 2 8 
Mean of Max Severity of Prior Offenses(l) 3.76 1.00 2 6 
Mean of Max Severity of Prior Offenses(2) 3.83 1.04 2 7 
Mean of Prior Dispositions 2.73 0.71 1 4 
Maximum Prior Dispositions 3.53 0.78 1 4 
Mean of Maximum prior Dispositions 2.81 0.71 1 4 
Number of Prior Referrals 7.08 5.65 a 22 

• OVer all 

Sex 0.90 0.30 a 1 
Race 0.43 0.50 a 1 
Age 16.21 1.19 7 19 
Mean Severity of Instant Offenses (1) 3.92 1.61 1 6 
Mean Severity of lnstant Offenses (2) 4.02 1.75 1 8 
Maximum Severity of Instant Offenses(l) 4.19 1.67 1 6 
Maximum Severity of Instant Offenses(2) 4.33 1.87 1 8 

• Mean Severity of Prior Offenses (1) 3.34 0.90 1 6 
Mean Severity of Prior Offenses (2) 3.37 0.93 1 8 
Maximum Severity of Prior Offenses(l) 5.1S 1.10 1 6 
Maximum Severity of Prior Offenses(2) 5.33 1.30 1 8 
Mean of Max Severity of Prior Offenses(l) 3.57 0.95 1 6 
Mean of Max severity of Prior Offenses(2) 3.61 1.00 1 8 
Mean of Prior Dispositions 2.60 0.60 1 4 
Maximum Prior Dispositions 3.49 0.72 1 4 
Mean of Maximum prior Dispositions 2.70 0.61 1 4 
Number of Prior Referrals 7.65 6.52 0 45 

• 

22 

• 
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Measures of Legal Variables 

Severity of instant offense is measured four different ways. The first 

measure is called "Mean Severity of Instant Offense (Classification 1)," This 

variable is constructed by first assigning all offenses used in the DHRS system 

to one of six categories as .follows: 6=felony person offenses, 5=felony property, 

4=felony public order, 3=misdemeanor person, 2=misdemeanor property, and 

1=misdemeanor public order offenses (See Appendix _ for a list of offenses in 

each category). Since some juveniles are charged with more than one offense 

in a referral to DHRS and some are charged with only one, there is a need to 

standardize the severity measure. To that end, the mean severity of offense is 

calculated by assigning each offense charged in a referral episode a number 

score according to the six point scale above. The scores are added and divided 

by the lotal number of offenses to get the mean severity. 

·Maximum severity of Instant Offense (Classification 1)· bases the 

severity score on the most serious of all charged offenses. That is, if a juvenile 

was charged with burglary and petty theft, the maximum instant offense severity 

score for that person would be 5 (a felony property offense) reflecting the most 

. serious offense charged. If the mean severity of instant offense measure is 

used in the same case, the juvenile's score is calculated as 5 (for a felony 

property offense) plus 2 (for a misdemeanor property) =7. The sum (7) is 

divided by 2 (the number of separate offenses charged) = 3.5. As this 

illustration shows, the two measures produce substantially different indications 

of seriousness. When the maximum severity indicator is used, this juvenile is 

scored a 5 on a scale in which six is most severe. The mean severity measure, 

by contrast, places this same Juvenile at 3.5, Just above the middle of the scale. 

• 

• 
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• 
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Some will prefer the maximum severity measure because it casts the whole 

/:ase in terms of the most serious behavior charged. Others will find this 

measure too simplistic and will prefer the mean severity meaSUJe because It 

takes inl0 account all offenses charged and provides a measure of severity that 

is an average level of seriousness in an offense episode. 

Mean and Maximum Severity of Instant Offense (Classification 2) are 

computed precisely the same way as Classification 1, except that an eight point 

offense severity scale is used. This eight point scale was developed to respond 

to questions about the 6 point scale raised by prosecutors and commissioners 

during a presentation of th9 preliminary report. Their concern was that the 6 

point scala grouped too many variably serious offenses against persons into 

one category, namely category 6 (felony person). Classification 2 breaks the 

offenses grouped under 6 Into three separate felony person categories as 

follows: 8=murder and attempted murder, 7=armed robbery, felony sexual 

battery, and other felony sex offenses, and 6=other robbery, arson, and 

aggravated assauiVb~ttery. The offenses included in categories 1-5 remain the 

same as they are in the six point offense severity scale; 

The same procedures are used in constructing the Mean and Maximum 

Severity of Prior Offenses (Classification 1 and 2). Mean and Maximum have 

the same meaning throughout. Classification 1 always refers to the -use of a 6 

point offense scale and Classification 2 always refers to use of the 8 point scale 

described above. These indications distinguish tables and graphs and are 

included in all headings. 

24 
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• Mean and Maximum Prior Dispositions are calculated similarly. 

However, a four point scale Is used to categorize the severity of various 

dispositions. Final dispositions involving other services are scored =1, those 

Involving informal sanctions and services are scored =2, dispositions involving 

commitments to nonresidential placements are scored =3, and those involving 

commitment 10 a residential placement are scored :;4. 

Group Comparisons by Single Legal Variables 

The following section examines the five different groups of juveniles in 

terms of important characteristics of offense and offense history. It is this set of 

variables that is most at issue in the debate over direct tHe provisions as a 

method of transferring juveniles to adult court for prosecution. If public safety is 

the primary concern of supporters of direct file and if practices by prosecutors 

reflect this concern, we should expect the juveniles transf~rred to adult court to 

differ from those retained in the juvenile justice system .. More speCifically. we 

should expect these indicators to show that the adult court cases to be more 

serious and d;angerous than those nol transferred. While our focus is on 

comparing the direct fiie group with the two DHRS (level 6 and level 8) groups, 

each graph shows the waiver and indicted group as well. 

The first comparison is on the mean severity of instant offense. There are 

two graphs representing thesa comparisons. The first uses the 6 point oHense 

seriousness scale and the second uses the 8 point offense seriousness scale. 

Looking first at the 6 point scale, the average offense severity of all groups 

tends ttl involve felonies. especially property felonies. DHRS groups have 

higher proportions with average offense severity at the misdemeanor level and 

25 

• 

• 

• 

• 

• 

• 

• 

• 

• 



• 45 

adult court groups have greater proportions at the felony level. When the 

comparison is between DHRS level 8 and direct file, however, the differences 

are very small. This general pattern of results remains the same when the 8 

• point offense seriousness scale Is used. The major difference Is that there are 

no DHRS cases at the Felony person 3 level. This is for a very good reason. 

Felony person 3 includes only murder and attempted murder and these cases 

are generally capital cases that are bound over to grand jury. Otherwise the 

• 

• 

differences in terms of average offense severity between the level 8 group and 

the direct file group are not great. 

•• 2 tables and 2 graphs on mesn severity of instant offense about here •• 

Another way to think of offense severity is in terms of the most serious 

offense charged. Maximum severity is such a measure. The following two bar 

graphs show that the DHRS level 8 group and the direct file group are not too 

different in terms of the most serious offense charged. In fact, as the first graph 

shows, the proportions of each woup that is charged with serious property of 

• person felonies Is essentially the same. The second graph which uses the 8 

• 

• 

• 

• 

paint offense severity scale provides more detail on those felony cases. Again, 

it is ciear from this graph that the proportions of each group referred for felony 

property offenses is the same. "Felony person ·1" offenses are more common 

among DHRS level 8 juveniles but "felony person ·2 'and ·3" offenses are more 

common in the direct file group. 

•• 2 tables snd 2 graphs on maximum severity of instant offense about here ., 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

Mean severity of Instant Offenses ( Classification 1 )* 

---------+--------+--------+--------+--------+--------+ 
Mis. Pub. 134' 34 113 5 3 
Order (1) 15.37 12.36 8.43 2.30 4.76 
---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 154 38 176 13 4 

(2) 17.66 13.82 13.13 5.99 6.35 
---------+--------+--------+--------+--------+--------+ 
Mis. Person 108 33 _ 114 14 5 

(3) 12.39 12.00 8.51 6.45 7.94 
---------+--------+--------+--------+--------+--------+ 
Fel. Pub. 126 49 288 56 16 
Order (4) 14.45 17.82 21.49 25.81 25.40 
---------+--------+--------+--------+--------+--------+ 
Fel. Pro. 254 70 397 78 12 

(5) 29.13 25.45 29.63 35.94 19.05 
---------+--------+--------+--------+--------+--------+ 
Felony 96 51 252 51 23 
Person(6) 11.01 18.55 18.81 23.50 36.51 
---------+--------+--------+--------+--------+--------+ 

* Felony person (6) includes murder, attempted murder, 
sexual battery, other sex offenses, armed robbery, 
other roobery, arson, aggravated assault and/or battery. 

289 

385 

274 

535 

811 

473 
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Comparison of Mean Severity of Offense 
(Based on 6 point scale) 

10-1---

5+-­

O+-­
Mis. Pub Mis. Pro Mis. Per Fe/. Pub Fel. Pro Fel. Per 

_Level6 

IE§ Waiver 

_ LevelS _ Direct File 

W1"·llndict 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------t--------+--------+--------+--------+--------+-------
Mean Serverity of Instant Offenses ( Classification 2 )* 

---------+--------+--------+--------+--------+--------+ 
His. Pub. 134 34 113 5 3 
Order (1) 15.37 12.36 8.43 2.30 4.76 
---------+--------+--------+--------+--------+--------+ 
His. Pro. 154 38 176 13 4 

(2) 17.66 13.82 13.13 5.99 6.35 
---------+--------+--------+--------+--------+--------+ 
Mis. Person 108 32 113 13 4 

(3) 12.39 11.64 8.43 5.99 6.35 
---------+--------+--------+--------+--------+--------+ 
Fe!. PUb. 124 47 264 51 15 
Order (4) 14.22 17.09 19.70 23.50 23.81 
---------+--------+--------+--------+------:-+--------+ 
Fe!. Pro. 254 70 407 76 13 

(5) 29.13 25.45 30.37 35.02 20.63 
---------+--------+--------+--------+_.:_-----+-----".--+ 
Fe!. Person 76 44 165 36 ;; 

(6) 8.72 16.00 12.31 16.59 9.52 
---------+--------+--------+--------+--------+--------+ 
Fe!. Person 22 10 72 21 6 

(7) 2.52 3.64 5.37 9.68 9.52 
---------+--------+--------+--------+--------+--------+ 
Fe!. Person 0 0 30 2 12 

(8) 0.00 0.00 2.24 0.92 19.05 
---------+--------+--------+--------+--------+--------+ 

* Felony Person Offense is Lurther classified into 
(6): other robbery, arson, and aggravated assault/battery 
(7): sexual battery, other sex offense, and armed robbery 
(8): Murder, and attempted murder, 

289 

385 

270 

501 

820 

327 

131 
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Comparison of Mean Severity of Offens.e 
(Based on 8 point scale) . 

Mis. PIA> ~I$. Pro Mis. Per Fer. Pub Fer. Pro Fer. Perl Fe!. Per2 Fel. Per3 

_levelS 
§§ Waiver 

_ levelS 

o Indict 

_ Direct File 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver' Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------
Maximum severity of Instant Offenses. ( Classification 1 )* 

---------+--------+--------+--------+--------+--------+ 
Mis. PUb. 133 34 112 5 3 
Order (1) 15.25 12.36 8.36 2.30 4.76 
---------+--------+--------+------_ .. +--------+--------+ 
Mis. Pro. 149 37 166 11 3 

(2) 17.09 13.45 12.39 5.07 4.76 
---------,}--------+--------+--------+--------+--------+ 
Mis. Person 79 22 67 6 0 

(3) 9.06 8.00 5.00 2.76. 0.00 
---------+--------+--------+--------+--------+--------+ 
Fe!. PUb. 68' 14 180 43 9 
Order (4) 7.80 5.09 13.43 19.82 14.29 
---------+--------+--------+--------+--------+--------+ 
Fe!. Pro. 315 94 456 74 16 

(5) 36.12 34.18 34.03 34.10 25.40 
---------+--------+--------+--------+--------+--------+ 
Fe!. Person 128 74 359 78 32 

(6) 14.68 26.91 26.79 35.94 50.79 
---------+--------+--------+--------+--------+--------+ 
* Felony person (6) include£ murder, attempted murder, 

sexual battery, other sex offenses, ar:<'led robbery, 
other robbery, arson, aggravated assault and/or battery. 

287 

366 

174 

314 

955 

671 

• 

• 

• 

• 

• 

• 

• 
31 

• 

• 



• 

• 

• 

• 

• 

• 

• 

• 

• 

10+---

51 

Comparison of Max Severity of Offens~ 
(Based on 6 point scale) 

Mis. Pub Mis. Pro Mis. Per Fe!. Pub Fel. Pro Fe!. Per 

_ level 6 _ level 8 _ Direct File 

~ Waiver W~7.llndict 
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-------------t--------t--------t--------t--------t--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-~-----------+--------+--------+--------+--------+--------+-------

Maximum severity of Instant Offenses ( Classification 2 )* 

---------+--------+--------+--------+--------+--------+ 
Mis. Pub. 133 34 112 5 3 287 
Order (1) 15.25 12.36 8.36 2.30 4.76 
---------t--------+--------+--------+--------+--------+ 
Mis. Pro. 149 37 166 11 3. 366 

(2) 17.09 13.45 12.39 5.07 4.76 
---------t--------+--------+--------+--------+--------+ 
Mis. Person 79 22 67 6 0 174 

(3) 9.06 8.00 5.00 2.76 0.00 
---------t--------+--------+--------+--------+--------+ 
Fel. Pub. 68 14 180 43 9 314 
Order (4) 7.00 5.09 13.43 19.82 14.29 
---------t--------+--------+--------t--~-----+--------+ 
Fe!. Pro. 315 94 456 74 16 955 

(5) 36.12 34.18 34.03 34.10 25.40 
---------+--------+--------t--------+--------+--------+ 
Fel. Person 94 52 1'/6 33 6 361 

(6) 10.78 18.91 13.13 15.21 9.52 
---------+--------t--------+--------+--------+--------+ 
Fe!. Parson 32 19 133 34 11 22:9 

(7) 3.67 6.91 9.93 15.67 17.46 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 2 3 50 11 15 81 

(8) 0.23 1.09 3.73 5.07 23.81 
---------t--------+--------+--------+--------+--------+ 
'" Felony Person Offense is further classified into 

(6): other robbery, arson, and aggravated assault/battery 
(7): sexual battery, other sex offense, and armed robbery 
(8): Murder, and attempted murder. 
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Comparison of Max Seyerity of Offens~ 
(Based on 8 point scale) 

Mis. Pub Mis. Pro Mis. Per' Fe!. Pub Fe!. Pro Fel, Perl Fel. Per2 Fel. Per3 

_ level 6 _ level 8 _ Direct File 

Si Waiver L.:..:J Indict 
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The next set of six graphs focus on comparing the five groups In terms of 

the severity of prior offenses. As with the severity of Instant offense, the 

measures of severity of prior offenses Involve both a mean and maximum score 

and they make use of both the 6 point and an 8 point offense severity scales. 

The first two graphs show the two DHRS groups (level 6 and 8) and the direct 

file group are very Similar In terms of prior offense histories. The pattern is the 

same with both the 6 point and the 8 point offense seriousness scale. 

The next two graphs show a comparison of the five groups In terms of the 

single most serious prior offense. B~' this measure(called the maximum severity 

of priors), the DHRS groups and the direct file group are less similar. The 

difference Is that the DHRS (level 6 and level 8) group tends to have larger 

proportions of juveniles with serious felony histories than does the direct file 

group. This pattern Is the same regardless of whether thE! 6 or the 8 point 

offense seriousness scale Is used. As a final check on the comparative 

seriousness of prior offenses In the groups, a third measure Is Introduced. The 

third set 01 graphs' entitled ·Comparison of Mean of Maximum Priors· take the 

most serious offense from each referral event as a measure of seriousness for 

that event. These offenses are assigned a value on the 6 or 8 point offense 

seriousness scale. Then these scores are summed and divided by the number 

of events to get an average of the most serious prior offenses committed by 

juveniles in each group. Again, the DHRS groups and the direct file group have 

very similar prior offense histories. 

•• 6 tables and 6 graphs on severity of priors about here •• 
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----.,,--------+-------+-----~--+--------+--------+--------+-------Variables Level 6 Level 8 Direct Waiver Indict Total 
File 

-------------+--------+--------+--------+--------+--------+-------
Mean Severity of Prior Offenses ( Classification 1 )* 

---------+--------+--------+--------+--------+--------+ His. Pub. 7 2 22 3 0 
Order (1) 0.68 0.60 1.85 1.37 0.00 
---------+--------+--------+--------+--------+--------+ Mis. Pro. 155 . 27 182 23 7 

(2) 14.95 8.04 15.31 10.50 12.07 
---------+~-------+--------+--------+--------+--------+ Mis. Person 440 152 449 91 23 

(3) 42.43 45.24 37.76 41.55 39.66 
---------+--------+--------+--------+--------+--------+ Fel. Pub. 344 122 397 79 17 
Order (4) 33.17 36.31 33.39 36.07 29.31 
---------+--------+--------+--------+--------+--------+ Pel. Pro. 76 27 113 21 9 

(5) 7.33 8.04 9.50 9.59 15.52 
---------+--------+--------+--------+--------+--------+ Pel. Person 15 6 26 2 2 

(6) 1.45 1.79 2.19 0.91 3.45 
---------+--------+--------+--------+--------+--------+ 
• Felony person (6) includes murder, attempted murder, 

sexual battery, other sex offenseu, armed robbery, 
other robbery, arson, aggravated assault and/or battery. 

34 
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Comparison of Mean Severity of Priors 
(Based on 6 point scale) 

~~----------------------------------.----~ 

5+------

0+----"""--.­
Mis. Pub Mis. Pro Mis. Per Fe!. Pub Fe!. Pro Fe!. Per 

_ Level 6 _ Level 8 _ Direct File 

_ Waiver ®f1l Indict 

• 

• 

• 

• 

• 

37 • 

• 

• 

• 



• 

• 

• 

• 

• 

• 

• 

• 

• 

57 

-------------+--------+--------+--------+--------+--------+-------
variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------
Mean Severity of Prior Offenses ( Classification 2 )* 

---------+--------+--------+--------+--------+--------+ 
Mis. PUb. 7 2 22 3 0 34 
Order (I) 0.68 0.60 1.85 1.37 0.00 
---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 153 27 179 22 7 . 388 

(2) 14.75 8.04 15.05 10.05 12.07 
---------+--------+--------+--------+--------+--------+ 
His. Person 435 144 439 90 21 1129 

(3) 41.95 42.86 36.92 41.10 36.21 
---------+--------+--------+--------+--------+--------+ 
Fel. PUb. 349 125 399 77 19 
Order (4) 33.65 37.20 33.56 35.16 32.76 
---------+--------+--------+--------+-----~--+--------+ 
Fe!. Pro. 74 32 120 24 9 

(5) 1.14 9.52 10.09 10.96 15.52 
---------+--------+--------+--------+--------+--------+ 
Fe!. Person 17 5 20 3 1 

(6) 1.6c4 1.49 1.68 1.31 1.72 
---------+----~---+--------+--------+--------+--------+ 
Fel. Person:2 1. 9 0 l. 

(7) 0.19 0.30 0.76 0.00 1.72 
---------+--------+--------+--------+--------+--------+ 
Fe!. Person 0 0 1 0 0 

(8) 0.00 0.00 0.08 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 
* Felony Person Offense is fUrther classified into 

(6): other robbery, arson, and aggravated assault/b~ttery 
(1): sexual battery, other sex offense, and armed roll;,ery 
(8): Murder, and attempted murder. 
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Comparison of Mean Severity of Priors 
(Based on 8 point scale) 

Mis. Pub M"1S. Pro Mis. Per Fel. Pub Fe/. Pro Fe/. Perl Fel. Per2 Fe/. Per3 

III Level 6 _ Level 8 _ Direct File 

lImE! Waiver 1*/.&;1 Indict 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+-------~+--------+--------+--------+-------
Maximum severity of Prior Offenses ( classification 1)* 

---------+--------+--------+--------+--------+--------+ 
Mis. Pub. 5 0 21 3 0 29 
Order (1) 0.48 0.00 1.77 1.37 0.00 
---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 48 4 80 6 1 t 139 

(2) 4.63 1.19 6.73 2.74 1.72 
---------+~-------+--------+--------+--------+--------+ 
Mis. Person 37 5 49 3 2 96 

(3) 3.~7 1.49 4.12 1.37 3.45 
---------+--------+--------+--------+------.--+--------+ 
Fel. Pub. 33 3 63 11 5 115 
Order (4) 3.18 0.89 5.30 5.02 8.62 
---------+--------+--------+--------+--------+--------+ 
Fel. Pro. 502 114 479 92 20 1207 

(5) 48.41 33.93 40.29 42.01 34.48 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 412 210 497 104 30 1253 

(6) 39.73 62.50 41.80 47.49 51.72 
---------+--------+--------+--------+--------+--------+ 
* Felony person (6) includes murder, attempted murder, 

Gexual battery, other sex offenses, armed robbery, 
other robbery, arson, aggravated assault and/or battery. 
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Comparison of Max Severity of Priors: 
(Based on 6 pOint scale) 

10+---------------------------

Mis. Pub Mis. Pro Mis. Per Fel. Pub Fel. Pro Fel. Per 

_Level6 

I.mli1l Waiver 

.. LevelS 

~rllndict 

_ Direct File 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------
Maximum Severity of Prior Offenses ( classification 2 )* 

---------+--------+--------+--------+--------+--------+ 
Mis. Pub. 5 0 21 3 0 29 
Order (I) 0.48 0.00 1.77 1.37 0.00 
---------+--------+--------+------~-+--------+--------+ 
Mis. Pro. 48 4 80 6 1. 139 

(2) 4.63 1.19 6.73 2.74 1.72 
---------+--------+--------+--------+--------+--------+ 
Mis. Person 37 5 49 3 2 96 

(3) 3.57 1.49 4.12 1.37 3.45 
---------+--------+--------+--------+--------+--------+ 
Fel. Pub. 33 3 63 11 5 115 
Order (4) 3.18 0.89 5.30 5.02 8.62 

---------+--------+--------+--------+~-------+--------+ 
Fel. Pro. 1j02 114 479 92 20 1207 

(5) 48.41 33.93 40.29 42.01 34.48 
---------+------,,-+--------+--------+-----.---+--------+ 
Fel. Person 282 109 317 53 15 776 

(6) 27.19 32.44 26.66 24.20 25.86 
--~------+--------+--------+--------+--------+--------+ 
Fel. Person 125 93 155 44 11 428 

(7) 12.05 27.68 13.04 20.09 18.97 
---------+--------+--------+--------+--------+--------+ 
Fel; Person 5 8 25 7 4 49 

(8) 0.48 2.38 2.10 3.20 6.90 
---------+--------+--------+--------+--------+--------+ 
* Felony person (6) includes murder, attemp~ed murder, 

sexual batteri, other sex offenses, armed robbery, 
other robbery, arsorl, aggravated assault and/or battery" 

63-659 - 93 - 3 
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Comparison of Max Severity of Priors .. 
(Based on 8 pOint scale) 

Mis. Pub Mis. Pro Mis. Per Fel. Pub Fel. Pro Fel. Per1 Fel. Per2 Fel. Per3 

~ Level 6 .. Level 8 _ Direct File 

~ Waiver ~/,:x,J Indict 
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-------------t--------+--------+-~------+--------t--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------t--------+--------+--------+--------+--------+-------
Mean of Maximum severity of Prior Offenses ( Classification 1) 

---------t--------+--------+--------+--------+--------t 
Mis. Pub. 6 2 22 3 0 
order (1) 0.58 0.60 1.85 1.37 0.00 
---------t--------+--------+--------t--------t--------+ 
Mis. Pro. 112 16 144 17 6 i 

(2) 10.80 4.76 12.11 7.76 10.34 
---------t--------t--------t--------+--------t--------+ 
Mis. Person 377 108 357 69 18 

P) 36.35 32.14 30.03 31.51 31.03 
---------t--------+--------+--------+--------+--------+ 
Fel. Pub. 369 152 445 89 14 
Order (4) 35.58 45.24 37.43 40.64 24.14 
---------+-------~+--------t--------+--------+--------+ 
Fel. Pro. 152 49 181 36 18 

(5) 14.66 14.58 15.22 16.44 31.03 
---------t--------+--------+--------+--------+--------+ 
Fel. Person 21 9 40 5 2 

(61 2.03 2.68 3.36 2.28 3.45 
---------+--------+--------+--------+--------+--------+ 
* Felony person (6) includes murder, attempted murder, 

sexual battery, other sex offenses, armed robbe~~, 
other robbery, arson, aggravated assault and/or battery. 

* 

33 

295 

929 

1069 

436 

77 

44 



64 

Comparison of Mean of Maximum Prior~ 
(Based on 6 pOint scale) 

Mis. Pub Mis. Pro Mis. Per Fel. Pub Fel. Pro Fe/. Per 

_ Level 6 .. Level 8 _ Direct File 

ffil§ Waiver @#M Indict 
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~---------~--+---~----+--------t-----~--+--------+--------t-------
Variables Level 6 Level 8 Direct waiver Indict TotaJ 

File 
-------------+--··-----t-~------t--------+--------+ --------t----~ --
Mean of Maximum Severity of Frior Offenses ( Classification 2) * 

---------+--------+--------+--~-----+--------+--------+ 
Mis. pub. 6 2 22 3 0 
Order (1) 0.58 0.60 1.85 1.37 0.00 
---------+--------+--------+--------t---~----+--------t 
Mis. Pro. 110 16 144 16 6 

(2) 10.61 4.76 12.11 7.31 10.34 
---------t~------~t--------t--------t--------+--------+ 
Mis. Person 371 101 350 66 16 

(3) 35.78 30.06 29.44 30.14 27.59 
---------t--------t--------t--------t--------t--------t 
Fel. Pub. 372 153 439 87 16 
Order (4) 35.87 45.54 36.92 39.73 27.59 
---------.--------t--------t--------t--------t--------t 
F'el. Pro. 154 54 186 42 18 

(5) 14.85 16.07 15.64 19.18 31.03 
---------t--------t--------t--------t--------t--------+ 
Fel. Person 20 8 29 3 1 

(6) 1.93 2.38 2.44 1.37 1.72 
---------t--------t--------+--~-----+--------+--------t 
Fel. Person 4 2 18 2 1 

(7) 0.39 0.60 1.51 0.91 1. 72 
---------t--------t--------t--------t--------t--------+ 
Fel. Person 0 0 1 0 0 

(8) 0.00 0.00 0.08 0.00 0.00 
---------+--------t--------t--------t--------t--------+ 
* Felony person (6) includes murder, attempted murder, 

sexual battery, other sex offenses, armed robbery, 
other robbery, arson, aggravated assault and/or battery. 
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Comparison of Mean of Maximum Prior.s 
(Based on 8 point scale) 

Mis. PoAl M'IS. Pro Mis. Per Fel. Pub Fel. Pro Fei. Perl Fel. Per2 Fel. PerS 

_ Level 6 _ Level 8 _ Direct File 

6 Waiver 1?»4?!lndict 
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There is always some debate in juvenile justice circles about how to best 

characterize a juvenile's prior record. The "mean" and "maximum" measures 

and the two different categorizations of offense seriousness they use are 

designed to address the major concerns in this debate. Some juvenile justice 

officials, however, like to think of a JUvenile's record in terms the number of 

times he or she has been referred to the system. The next graptl entitled 

"Comparison of Number of Prior Referrals" shows these data divided into four 

categories for each group. Looking Just at the DHRS level 8 and the direct file 

group comparison, it Is clear that the direct file group is not comprised of 

juveniles with large numbers of prior referrals. By contrast, nearly three 

quarters of the level 8 DHRS group had 7 or mare prior referrals. B}' this 

measure, the OHRS level 8 group would appear to be comprised of a more 

serious and dangerous group than the direct file group. This comparison 

considers numbers only. however, and the seriousness of charges involved In 

the referrals is not indicated here. 

Another way t,o thinlt of the groups in comparative terms is to consider 

what prior rehabilitative approaches have been tried. Final dispositions of 

cases in the Juvenile Justice System may be categOrized into four broad groups 

ranging from "other ser"ices" at the law end to "commitment to a secure 

residential facifity" at the high end of a severity scale. One traditional justification 

of transferring juveniles into adult court has been that it is sometimes necessary 

because all rehabilitative programs available in the juvenile justice system have 

been tried and have failed. This consideration is typical in waiver hearings in 

mast states. When prosecutors in Florida choose to exercise the direct file 

aptian available to them, t'1ey sometimes suggest that they do so because the 

juveniles have nat responded well to what the juvenile justice system has to 

48 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level B Direct Waiver Indict - Total 

File 
-------------+--------+--------+--------+--------+--------+-------

Number of Prior Referrals 

---------+--------t--------+--------+--------+--------t • Below 2 160 29 461 52 16 71B 
Times (1) 14.B6 8.4B 33.09 21.B5 24.62 
---------+--------+--------+--------+--------+--------+ 
3 - 6 372 64 370 57 19 BB2 
Times (2) 34,54 1B.71 26,56 23.95 29.23 
---------+--------+--------+--------+--------~--------+ 
7 - 11 350 93 300 62 15 B20 
Times (3) 32.50 27.19 21.54 26.05 23.0B 
---------+--------+--------+--------+--------+--------+ • Over 12 195 156 262 67 15 695 
Times (4) 1B.11 45.61 IB.B1 2B.15 23.0B 
---------+--------+--------+--------+--------+--------+ 
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Comparison of Number of Prior Referrals 

40+---------------------------------~~------~ 

30+-------~-·---~~~=_--~--------~~------~ 

0+-----"'" 
Below 2 times 3·6 times 7-11 times Over 12 times 

_ level 6 _ LevelS _ Direct 

ImW Waiver bit] Indict 
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offer. If this view is typical as a guideline that is applied by prosecutors, we 

should find that the direct file group has a disposition history indicating that 

either all lewis of treatment available or that at least the most restrictive 

treatment (e.g., commitment to a residential facility) has been tried. 

•. 3 tables and 3 graphs on prior dispositions about here •• 

The next three graphs provide data on the prior disposition hIstories of 

the five groups. The first graph shows the 'percentage of each group having a 

mean prior disposition history at one of four broad disposition levels (i.e., other 

servIces, Infonnal sanctions, nonresidential placement, residential placement). 

When prior cispositions of individuals are averaged, it is clear that more than 50 

percent of each group had previously been exposed to nonresidential treatment 

and sanction programs. Some would argue that a Juvenile should only get one 

chance at each treatment level or that once the most restrictive treatment (in this 

case, commitment to a residential facility) has been tried, juvenile offenders 

should be transferred to adult court. 

The next graph entitled 'Comparison of Maximum Level of Prior 

Dispositions' shows that most of all five groups had at least one prior 

disposition thai involved a residential placement. As the fourth column of bars 

shows, however, a larger percentage of the DHRS level 8 group had this prior 

treatment than did any other group. The direct file group and the DHRS level 6 

group had the lowest proportions having had previous experiences with 

residential treatment programs. In the final graph, which shows the proportions 

of each group with a mean of maximum prior dispositions at each of the four 

levels of disposition, indicates the groups are not significantly different. This is 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 

-------------+--------+--------+--------+--------+--------+-------

• Mean Level of Prior Dispositions 

---------+--------+--------+--------+--------+--------+ 
other 34 10 40 6 3 93 
Service (1) 3.30 3.00 3.40 2.80 5.20 

---------+--------+--------+--------+--------+--------+ 
Informal 367 107 419 BO 14 987 
Sanction(2) 35.70 32.10 35.40 37.20 24.10 

---------+--------+--------+--------+--------+--------+ 
Nonresident 563 192 633 11B 34 1540 • Place (3) 54.80 57.70 53.50 54.90 5B.60 

---------+--------+--------+--------+--------+--------+ 
Residential 63 24 91 11 7 196 
Place (4) 6.10 7.20 7.70 5.10 12.10 

---------+--------+--------+--------+--------+--------+ 

• Maximum Level of Prior Dispositions 

---------+--------+--------+--------+--------+--------+ 
Other 14 4 33 " '2 57 
Service (1) 1.36 1.20 2.79 1.86 3.45 

---------+--------+--------+--------+--------+--------+ 
Informal 52 9 12B 15 4 208 
Sanction(2) 5.06 2.70 10.82 6.98 6.90 

---------+--------+--------+--------+--------+--------+ 

• Nonresident 411 51 321 41 13 
Place (3) 40.02 15.32 27.13 19.07 22.41 

837 

---------+--------+--------+--------+--------+--------+ 
Residential 550 269 701 155 39 D14 
Place (4) 53.55 80.78 59.26 72.09 67.24 

---------+--------+--------+--------+--------+--------+ 
Mean of Maximum prior Dispositions 

---------+--------+--------+--------+--------+--------+ 
other 29 8 38 6 3 84 
Service (1) 2.82 2.40 3.21 2.79 5.17 
---------+--------+--------+----,._--+--------+--------+ 
Informal 311 BO 364 54 12 821 
Sanction(2) 30.28 24.02 30.77 25.12 20.69 

---------+--------+--------+--------+--------+--------+ 
Nonresident 603 213 673 135 34 1658 
Place (3) 58.71 63.96 56.89 62.79 58.62 

---------+--------+--------+--------+--------+--------+ • Residential 84 32 1!l8 20 9 
'Place (4) 8.18 9.61 9.13 9.30 15."52 

253 

---------+--------+--------+--------+--------+--------+ 
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Comparison of Meal1 Level of Prior. 

Dispositions 

• 

• 

Other Service Inrormal Sanction Nonresident Place Resident Place • 
_ Level 6 _ Level 8 _ Direct File 

E Waiver IJ;,%;I Indict 
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Comparison of Maximum Level of Prior 
Dispositions . 

Other Sefvice Informal Sanction Nonresident Place ResIdent Place 

_LevelS 
_Waiver 

_ LevelS 

t#<~,·~ Indict 

_ Direct File 
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Comparison of Mean of Maximum Prior 
Dispositions 

OtherScNice Informal Sanction Nonresident Place Resident Place 

_ Level 6 _ Level 8 _ Direct File 

~ Waiver t&~ Indict 
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especially true 01 the level 8 DHRS group and the direct file group. Because it 

is salest to assume thalli juveniles were not direct filed, it would be desirable for 

them to be placed in a deep end (level 8) program, the focus on comparisons 

between these two particular groups Is appropriate. 

In the real world of juvenile justice practice, however, cases are seldom 

considered in terms of only one variable. Few officials would decide upon a 

case, for example, strictly on a basis of offense severity or prior history of 

offending or prior rehabilitative efforts. Generally juvenile justic(> officials take 

several variables into account simultaneously and make their decisions by 

considering them as part of a package. In this light then, the descriptions above 

for the various groups should be seen as simply that, descriptive statistics. In 

the following analysis, the five groups are compared in terms of four important 

legal variables combined. 

Group Comparisons by Combinations of Important Legal Variables 

For this part of the analysis, the groups are compared in terms 01 a 

'summary score." The summary score is derived by adding the scores of four 

variables (severity of insiant offense, severity of prior offenses, level of prior 

dispositions, and the number of prior delinquency referrals) for each individual. 

Each juvenile might attain a summary score ranging from 4 to as high as 20 to 

24 depending on whether 6 or 8 point scale is used to measure the seriousness 

of offenses. The summary mean score is the mean of individual summary 

scores in each group. Because we have used four different measures of three 

of these variables, four summary scores are provided for each group. They are 

• 56 
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called Summary 1, 2, 3, or 4 and the method of computation is illustrated on the 

two pages entitled ·Comparison of Groups by Summary Scores." 

•• 2 summary score tables and 4 graphs about here •• 

Each group may be compared with each other group In terms of the 

same summary score. That Is, if the juveniles comprising each group are 

thought of in terms of their average level of seriousness or dangerousness, the 

mean scores from each summary measure may be used as the basis for 

comparison across group. Focusing again on just the DHRS level 8 and the 

direct liIe group, it Is clear that the two groups are not comprised of significantly 

different sorts of juveniles. While the differences are not substantial in any 

fundamental sensa, the differences that are evidenced show the DHRS level 8 

group includes slightly more serious offenders. 

Any given juvenile might attain a severity score as high as 17 to 21 

depending on which summary score is used. The four graphs entitled 

·Summary Scores by Groups· show clearly that all of the groups are similar in 

composition, although the indictment group, the waiver group, and the DHRS 

level 8 group show Slightly higher average seriousness, levels. That is to say, 

indications from this analysis are that the seriousness levels of juveniles 

committed to deep end juvenile DHRS programs are not greatly different from 

those of the direct file group. Even the waiver and indictment groups, when 

evaluated in terms of average scores of four variables, are not greatly different 

from those cases left in the juvenile justice sy~;tem and committed to deep end 

DHRS programs. 
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comparison of Groups by Summary Scores 

Groups/ Variables Mean S.D. 

HRS 

HRS 

HRS 

Level 6 placement 

summary 1 "12.06 
summary 2 12.11 
summary J 13.30 
summary 4 13.36 

Level 8 PlaceJllent 

summary 1 13.16 
summary 2 13.26 
summary 3' 14.80 
summary 4 14.94 

Group ( Level 6+Level 8 ) 

Summary 1 12.33 
surnrnary 2 12.39 
SUll1ll1ary 3 13.67 
sUll1ll1ary 4 13.75 

•• Summary 1 Mean severity of Instant Offenses (1) + 
Mean severity of Prior Offenses (1) + 
Mean Level of Prior Dispositions + 
Number of Prior Referrals 

Summary 2 Mean severity of Instant Offenses (2) + 
Mean severity of Prior Offenses (2) + 
Meiln Level of Prior Dispositions + 
Number of Prio~ Referral 

2.25 
2.29 
2.44 
2.48 

2.00 
2.07 
2.20 
2.29 

2.25 
2.29 
2.47 
2.53 

Summary 3 Maximum Severity of Instant Offenses (1) + 
Maximum Severity of Prior Offenses (1) + 
Maximum Level of prior Dispositions + 
Nu~ber of Prior Referrals 

Summary 4 Maximum Severity of Instant Offenses (2) + 
Maximum severity of Prior Offenses (2) + 
Maximum Level of Prior Dispositions + 
Number of Prior Referral 

Min. Max. 

7 17 
7 18 
7 19 
7 20 

7 11 
7 17 
7 19 
7 21 

7 17 
7 18 
7 19 
7 21 
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Groups/ Variables Mean S.D. 

Direct File Group 

Summary 1 12.58 
summary 2 12.74 
Summary 3 13.96 
summary 4 14.07 

Waiver Group 

summary 1 13.33 
summary 2 13.55 
summary 3 14.90 
su~ary 4 15.19 

Indict Group 

Summary 1 13.46 
summary 2 14.02 
Summary 3 14.96 
summary 4 15.59 

Adult Court Group ( Direct File + Waiver + Indict ) 

summary 1 
summary 2 
Summary 3 
summary 4 

12.72 
12.91 
14.05 
14.29 

** summary 1 Mean Severity of Instant Offenses (1) + 
Mean Severity of Prior Offenses (1) + 
Mean Level of Prior Dispositions + 
Number of Prior Referrals 

Su~ary 2 Mean Severity of Instant Offenses (2) + 
Mean severity of Prior Offenses (2) + 
Mean Level of Prior Dispositions + 
Number of Prior Referral 

2.33 
2.46 
2.63 
2.79 

1.91 
2.00 
2.12 
2.27 

1.81 
2.05 
2.17 
2.39 

2.28 
2.41 
2.58 
2.75 

Summary 3 Maximum severity of Instant Offenses (1) + 
Maximum Severity of Prior Offenses (1) + 
Maximum Level of Prior Dispositions + 
Number of Prior Referrals 

Summary 4 Maximum Severity of Instant Offenses (2) + 
Maximum severity of Prior Offenses (2) + 
Ma.dltu1Il Level of Prior Dispositions + 
Numi:ler of Prior Referral 

Min. Max. 

5 
5 
5 
5 

8 
8 
8 
8 

9 
10 
10 
10 

5 
5 
5 
5 

19 
20 
19 
21 

18 
18 
19 
20 

19 
21 
19 
21 

19 
21 
19 
21 
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Summary Scores by Groups 
(Based on 6 point mean scale) 
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Summary Scores by Groups 
(Based on 8 point mean scale) 
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Summary Scores by Groups 
(Based on 6 point maximum scale) 
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Summary Scores by Groups 
(Based on 8 point maximum scale) 
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Dividing Serious Offenders by Levels of Risk 

Another way to think about various juvenile and adult court options for 

serious juvenile offenders in Florida Is to consider how those juveniles that 

might be judged high or low risk are treated. During the eight month study 

period, 3,150 juveniles were either committed to deep end DHRS programs or 

were transferred to adult court by means of direct file, waiver, or indictment. It is 

reasonable to assume that this group includes the most serious juvenile 

offenders in Florida during the study period. Yet, the data presented above 

shows that there is considerable variability in this group. SOme juveniles 

appear to be very serious high risk cases while others are probably safely 

thought of as relatively low risk cases. Th~ following analysis is designed to 

examine how the low and high risk cases from this group of generally serious 

offenders are !ivided Into the DHRS and adult court groups. 

Risk level is determined by considering the whole group of 3.150 serious 

juvenile offendars. /I Is assessed by recoding each legal variable into three 

categories based on its mean and standard deviation, and after the four 

variables are summated, the summated score is divided into three levels. The 

low risk group is comprised of any juvenile whose summated score is more than 

one standard deviation lower than the mean of the summated score. High risk 

;. groups are those whose summated scores are more than one standard 

deviation above the mean. The "medium· group is comprised of the juveniles 

-

who fail between the high and low risk cases. The first four tables combine the 

two DHRS groups into one group and the three adul! court groups into one 

group for broad comparison. 
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- - 4 tables and 4 graphs on high risk group distribution about here --

The total number of cases Included In these tables is 2,471. Cases that 

were missing information on one or more of the four variables used to 

categorize risk level were deleted from the analysis. The first two tables 

(labelled Classification 1 and Classification 2) show that nearly two thirds of the 

high risk cases are among those transferred to adult court. At the same time, 

however, more than half of the lowest and medium risk cases were transferred 

to adull court. These two tables use the mean measures described above. The 

pattern of results changes somewhat In the next two tables which use maximum 

in place of mean indicators of severity. Here, the proportion of the low risk 

group going to adult court is equal to the proportion of the high risk group that Is 

transferred to adult court. This means, In effect, that selection of cases for adult 

court transfer does not discriminate very well between tne most serious cases 

and the least serious cases as defined by these four variables. 

The issue of how these high and low risk cases are distributed across the 

two DHRS groups and the three adult court transfer groups Is addressed in the 

next four tables and g"raphs. The focus again is on the DHRS level 8 group and 

the direct file group. Using the mean and maximum measures of severity and 

looking at all four tables, some patterns appear. First, no matter what measures 

of severity is used, the largest proportion of the high risk group is direct filed into 

adult court. Second, and counterintuitive given the traditional views about how 

the direct file provisions 'are used, the largest portion of the low risk group is 

also direct filed Into adult court. Third, the largest portion of the medium risk 

group is also direct filed into adult court. Fourth, by stark contrast to these 

patterns of results, a very small proportion of the low risk group and a 
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High Risk Group by HRS Placement and Transfer to Adult, Based on 
Mean Severity of Instant Offenses, Mean Severity of Prior Offenses, Mean 
Level of Prior Dispositions, and Prior Referrals. ( Classification 1 ) 

HRS Transfer 
Place Adult Court 

---------+--------+--------+ 
Low :R,i.sk 94 106 200 

47.0 53.0 
---------+--------+--------+ 
Medium 937 1158 2095 

44.7 55.3 
---------+--------+--------+ 
High Risk 62 114 176 

35.2 64.8 
---------+--------+--------+ 
TOTAL 1093 1378 2471 

-Chi-square 
P=value 

6.6 (D.F.= 2) 
0.037 

High Risk Group by HRS Placement and Transfer to Adult, Based on 
Mean severity of Instant Offenses, Mean severity of Prior offenses, Mean 
Level of Prior Dispositions, and Prior Referrals ( Classification 2 ) 

HRS Transfer 
Place Adult Court 

---------+--------+--------+ 
Low Risk 92 106 198 

46.5 53.5 
---------+--------+--------+ 
Medium 931 1149 2080 

44.8 55.2 
---------+--------+--------+ 
High Risk 70 123 193 

36.3 63.7 
---------+--------+--------+ 
TOTAL 1093 1378 2471 

Chi-square 
P-value 

5.6 CD.F.= 2) 
0.061 

~6 
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High Risk Group by HRS Placement and Transfer to Adult, Based on 
Maximum severity of Instant Offenses, Maximum Severity of Prior offenses, 
Maximum Level of Prior Dispositions, and Prior Referrals 
( Classification 1 ) 

HRS Transfer 
Place Adult Court 

---------+--------+--------+ 
Low Risk 79 145 224 

35.3 64.7 
---------+--------+--------+ Medium 785 829 1614 

48.6 51.4 
---------+--------+--~-----+ 
lIigh Risk 229 404 633 

36.2 63.8 
---------+--------+--------+ TOTAL 1093 1378 2471 

Chi-square 
P-value 

36.64 (D.",= 2) 
0.000 

High Risk Group by HRS Placement and Transfer to Adult, Based on 
Maximum Severity of Instant Offenses, Maximum Severity of Prior Offenses, 
Maximum Level of Prior Dispositions, and Prior Referral~ 
( Classification 2 ) 

HRS Transfer 
Plac~ Adult Court 

---------+--------+--------+ 
Low Ris~ 79 153 232 

34.1 65.9 
---------+--------+--------+ 
Medium 769 836 1605 

47.9 52.1 
-~-------+--------+--------+ 
High Risk 245 389 634 

38.6 61.4 
---------+--------+--------+ TOTAL 1023 1378 2471 

Chi-square 
P-value 

26.59 (D.F.= 2) 
0.000 

• 

• 

• 

• 
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Risk Groups(8ased on 6-point mean) QY 
HRS Placement and Adult-Court Transfer 

HRS Placement Transfer to Adult Court 

1_ Low Risk iii Medium Risk _ High Risk J 
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Risk Groups(8ased on a-point mean) by 
HRS Placement and Adult-Court Transfer 

HRS Placement Transfer to Adult Court 

1_ Low Risk _ Medium Risk _ High Risk ~ 
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Risk Groups(8ased on 6-point max) by 
HRS Placement and Adult-Court Transfer 

HRS Placement Transfer to Adult Court 

I ~ low Risk _ Medium Risk _ High RiS~ 
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Risk Groups(8ased on 8~point max) by 
HRS Placement and Adult-Court Transfer 

1_ Low Risk _ Medium Risk _ High Risk 
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comparatively small proportion of the medium risk group end up In level 8 

programs. Fifth and finally, It Is significant to nole that despite the fact that the 

adult court options such as direct file and waiver could have been exercisRd In 

most of the cases Identified in this data set, a Sizable proportion of the highest 

risk cases remained In the juvenile justice system. 

•• 4 tables and 4 graphs on high risk group dIstribution about here •• 

If the success of Florida's transfer provisions are Judged In terms of 

whether the most serious of the most serious cases (I.e., the worst of tile deep 

end cases) are Identified and sent to the adult court, these figures would not 

Indicate great success. Instead, what they show Is that more than a IhlrlJ of the 

high risk cases are left In the juvenile justice system. Further, those high risk 

Juveniles left In the juvenile justice system are as likely to have been placed In 

level 6 programs as level 8 programs. More Interesting still, Is th€;l fact that a 

substantially larger proportion of low risk juveniles were direct filed than were 

placed In the level 6 DHRS programs. If thesa various measures of relative risk 

are In any fundamental sense indicative of actual risk to the public, these tables 

and graphs raise a very important question. That is, do the direct file provisions 

in Florida law and the pOlicies and practices of prosecutors with respect to this 

law provide any greater protection to the public than would have been the case 

otherwise? 

CompelUng as the question is, It cannot be answered within the confines 

of this study or with data that are currently available. This Is a question that 

should be asked and it Is one that should be answered despite the fact that it is 
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High Risk Group by Levels of HRS Placement and Methods of Transfer 
to Adult, Based on Mean Severity of Instant OffenseS, Mean severity of Prior 
Offenses, Mean Level of Prior Dispositions, and Prior Referrals 

( Classification 1 ) 

Level 6 Level 8 Direct Waiver Indict .. 
Place Place File 

---------+--------+--------+--------+--------+--------+ 
Low Risk 86 8 96 6 2 200 

43.0 4.0 49.0 3.0 1.0 
--------~+--------+--------+--------+--------+--------+ 
Medium 707 230 950 162 46 2095 

33.7 11.0 45.3 7.7 2.2 
---------+--------+--------+---------t"--------+--------+ 
High Risk 32 30 79 27 8 176 

18.2 17.0 44.9 15.3 4.5 
---------+--------+--------+--------+--------+--------+ 4t 
TOTAL 825 268 1l:l7 195 56 2471 

Chi-square 
P-value 

57.28 (D.F.= 8) 
0.000 

High Risk Group by Levels of HRS Placement and Methods of Transfer 
to Adult, Based on Mean Severity of Instant Offenses, Mean Severity of Prior 
Offenses, Mean Level of Prior Dispositions, and Prior Referrals 

( Classification 2 ) 

Level 6 Level S Direct Waiver Indict 
Place Place File 

---------+--------+--------+--------+--------+--------+ 
Low Risk 84 8 98 6 2 198 

42.4 4.0 49.5 3.0 1.0 
---------+--------+--------+--------+--------+--------+ 
Medium 704 227 944 160 45 2080 

33.8 10.9 45.4 7.7 2.1 
---------+--------+--------+ .. _------+--.. -----+--------+ 
High Risk 37 33 85 29 9 193 

19.2 17.1 44.0 15.0 4.7 
---------+--------+--------+--------+--------+--------+ 
TOTAL 825 268 1:!-27 195 56 2471 

Chi-square 
P-value 

57.71 (D.r.= 8) 
0.000 
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High Risk Group by Levels of HRS Placement and Methods of Transfer 
to Adult, Based on Maximum Severity of Instant Offenses, Maximum Severity 
Prior Offenses, Maximum Level of Prior Dispositions, and prior Referrals 

( Classification 1 } 

Leve~ 6 Level 8 Direct waiver Indict 
Place Place File 

---------+--------+--------+--------+--------+--------+ 
Lo", Risk 71 8 134 9 2 224 

31.7 3.6 59.8 4.0 0.9 
---------+--------+--------+--------+--------+--------+ 
Medium 622 163 686 III 32 16~4 

38.5 10.1 42.5 6.9 2.0 
---------+--------+--------+--------+--------+--------+ 
High Risk 132 97 307 75 22 633 

20.9 15.3 48.5 11.8 3.5 
---------+--------+--------+--------+--------+--------+ 
TOTAL B25 268 1127 195 56 247l 

Chi-square 
P-value 

106.20 (D.F.= 8) 
0.000 

High Risk Group by Levels of HRS Placement and Methods of Transfer 
to Adult, Based on Maximum Severity of Instant Offenses, Maximum Severity 
prior Offenses, Maximum Level of Prior Dispositions, and Prior Referrals 

( Classification 2 ) 

Level 6 Level 8 Direct Waiver Indict 
Place Place File 

---------+--------+--------+--------+--------+--------+ 
Low Risk 72 7 140 11 2 232 

31.0 3.0 60.3 4.7 0.9 
---------+--------+--------+--------+--------+--------+ 
Medium 622 147 693 III 32 1605 

38.8 9.2 43.2 6.9 2.0 
---------+--------+--------+--------+--------+--------+ 
High Risk 131 114 294 73 22 634 

20.7 18.0 46.4 11.5 3.5 
---------+--------+--------+--------+--------+--------+ 
TOTAL 825 268 1127 195 56 2471 

Chi-square 
P-value 

63-659 - 93 - 4 

127.26 (D.F.= 8) 
0.000 
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Risk Groups(8ased on 6-point mean) by 
HRS Placement and Adult~Court Transfer 

levelS LevelS Direct Waiver Indict 

1_ Low Risk _ Medium Risk _ High Risk 
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Risk Groups(8ased on 8~point mean) by 
HAS Placement and Adult-Court Transfer 

1u+---

LevelS Direct Waiver Indict 

1_ Low Risk _ Medium Risk _ High Risk 
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Risk Groups(8ased on 6-point max) by' 
HRS Placement and Adult-Court Transfer 

levelS levelS Waiver Indict 

1_ low Risk _ Medium Risk _ High Risk 
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Risk Groups(8ased on a-point max) by 
HRS Placement and Adult-Court Transfer 

Level 6 LevelS Direct Waiver Indict 

1_ low·Risk _ Medium Risk _ High Risk 
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far more complex than it first appears. The final section of this report turns to a 

more detailed discussion of this issue. 
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Pa~ 3. Dtr.ol File Ind Publlo P,oReeUon. 

The pl'98ent study connrms the appropriateness of taklng whether the 

dire« fila ILwf provides Gromer protection to thl) public than would be the case If 

such a law were not on the books. "was not the purpose of thle study to 

addreS$ or fittempl to answer that question. Rather this study was Intended to 

datarmlne whether IharG WI'S a need 10 ask Ihe qua&!!on at all. That Is to say, 

the general question that guided the present research WBS designed to 

determine whether the Juveniles lol$OIed for transfer to adult court arEl 

demonSlrmly more serious offenders than thos& whOse cases are disposed in 

deep end ~enUe Justlce programs. Had the answer been that transfer cases In 

general and direct HIe cases In pMioulat Include juveniles who are ?Iear1y more 

serious offendem, there would have been no need (or, at least !he need would 

have been less compelling) to ask whether tlrect file ptOV\dea added protection 

to the pubic. That Is not the answer that the above findings support, however, 

and that Is the reason the questlon of public safety Is an Important one. 

The findings from this study show ~hal the offense and offense history 

charactellstlcs of Juveniles direct filed Into aduh court. whether taken one 

variable at a time or considered In combination, do not Indlcate that the more 

serious Ilrd more dallgerous!uvGnllea al'9 so!&Ct9CI for adult court. Rathe1. the 

general conclusion that can be drawn from the present stuc;' Is that the 

Juveniles dsposed In tho Juvenile Jusllee system and placed In deep end DHRS 

programs am very slmllBr to juveniles diroct filed Into adult court. There Is no 

support In fie data ansly%ed here for concluding that the selection of cases for 

direct file has effectively sorted .out either a more dangerous or a more 

Intractable type of offender. Indeed, dependllig upon how.one views the 
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Impol1MC& of yarlables slIch !!II severity of offenH, eeverlty of prfor record of 

offending, I8'III'IIy of palll dlapooltlone, and the number of prior dellnque"?y 

referrals, It could aa easily be argued that dGep end }uverille /uallce casal) are, 

on avet'llge, moro serIOus offGndaT8 than ar9 thoaaln the direct !lie group. 

ThIs atlof findings la tlmllar to flndl~s from a smaller &ample and an 

earlier time period In Florida (Bishop, Frazier and Henretta, 1989). Some wiD 

still find this IStudy one or more steps short of !ully convincing. They will argue 

that the present data have 8hortcomlngs or Ihat the FlOrida publ/o Is stiR better 

protected becallSe of the direct file law even If the juveniles transferred by that 

means are not more serious offenoors. To the first point, there /9 no Challenge. 

The data that al8 currently available 10 fully and effoct/vefy study this IS8U8 8I'(J 

Incompleta and dfileulllf not Impossible to combine. ·A much larger project with 

much belter data that track fndMdurus and casea through every stage Of Justice 

processing and that permit effec;tlve follow-up are necessary to address this 

quesUon In the detail It desorves. To the cGeond polnl suggesting there 18 

greater public plDtectlon becauso· the disposillons meted 001 to dlreot llIe cases 

are more effedlva, thera can be no defens/blt answer to that concem without 

further reaean:n. The remainder of this sOCIIon focuses upon the questions that 

need to be asI<ed and tho klnds of elate that need to be coRecteCi to address the 

ISSU3 of pdlIIc SBbty. 

Since the Issue Mfels whether direct Ille affords greater protection to Ihe 

public than WCIIIId be the case If that mean; of transfer were unavaJlablD, 1he 

question must be made clear. Thle may be donI' both by breaking It Into· a 

number Of more specific quetlllons and by defining terma mOfO carefully. FIrat, 

1hen, there InUIt be some decision a. to what alPOCl of ciract flit shouRi be 

81 

• 

• 

• 

• 

• 

• 

• 
• 

• 

• 



• 

• 

• 

• 

i.e 

• 

:. 

101 

evaluated. Should the focus be on the law, on pOIlc.'e8 generated by 

prosecutDf8 on how the law should be applied, or on actual practices of 

prosecutora In applyIng the law? That Is, dooa the very ex/slence of the dJroct 

file provlslon hll/p to protect the public by providIng a aymbonc threat to lhosa 

Juvenile. whO mlght otherwise commit crlmoa? Staled more e.lmply. doss the 

existence of the direct 1I1e law help pf~vent or deter crlm~ among those age 

groups autjlK:t to direct file beoause they feal\xe they may be proseCIJI9d In 

adul court? Hit 18 not this symbollo e!faa of the law that Is the tocua of Interest, 

Is there all Intereat In whether the poUclea of various proaeCU1ors' offices have 

different GIfects In terms of 8electlng different numbers and types of cases for 

transfer to adlJlt court? If so, would the Interest thon shllt to whether the ClIme 

rate amo~ ".venlJea I. fGduced as a reou/t? Or, since actual practice dOGS not 

always foIW policy exactly, do SOffia praotlces used by prosecutors haVil more 

beneficial effocts on pubic protection than ethol'll? 

Finally. what exoatly 18 meant by public protectIon end how should H be 

measured? Is public protect/on Indlcated by ci'lme rate. varfatlons In the rate Of 

serious crImt. or are there other me9Sllres altogethf/r Involved? How ahouJd 

the effectt of varfous adult Just/cf system dIspositions be compared to various 

juvenIle Justice system treatments? Is public protection achieved If a Juvenile Is 

Incapacl!ldad by Incarceration In prlson If the term of Incarcemtlon Is no longer 

than would have been the DaQe had tho Juvenile remained In the Juvenile Justice 

system? What are the comparative recidivism rates and re'COrda Of deep end 

Juvenile ofIenders and adult court transf&rs? la the public more protected by 

direct ft!e H the ultImate sentence Is probation? Slated differently, Is adult 

probation mare effee\lva all a detemlnt of Mure crlm& than eomperable luvanlle 
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Justice treatments? While there are many opinions about these Issues, there 

are no empirically grounded answers. 

The above breakdown of questions Is far from an exhaustive list of the 

ways the issue or direct file and public safety may be concepluallz09. The 

purpose of the discussion here Is to indicate that any research that is deSigned 

to address the question of the comparative effects of direct file and the possible 

adult court sanctions with those di~posltions and treatments available in the 

Juvenile justice system must initially refine both th'" question and the e.resumed 

measures 01 variables. ThIs Is routine research work, so it is not In itself 

problematic. What Is finally decided, however, sets the cast on Ihe next 

important consideration. What data are necessary to answer the questions 

decided upon? As Indicatatl and argued In Part 1 of this report, the state-wide 

data sources now available cannot In Ihelr present form be used to address this 

question. 

If H is assumed, however, that at least several of the questions above are 

important in any research project that would bring closure to the debate about 

the value of Ihe direct file provisions of Florida law, several data conslderatioi~$ 

are necessaJj'. At a minimum, some transaction based data covering a sample 

of 16 and 17 year olds in both the juvenile and the adult criminal justice system 

would be required. That is, one would have to be able to track a sample of 

cases through each stage of the Justice process from the point of entry to final 

disposHion. Individual as well as case level data would be necessary and some 

method of identifying both across agenCies (e.g., law enforcement, DHRS, 

prosecution, juvenile court, adult court, county Jail, DOC, and other agencles 

charged with carrying out adult sanctions). 
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As Important as the above data would be a data set that enabled 

researchers to Identify direct file cases In all adult court disposition categories 

(e.g. house arrest, probation, jail sentence, prison incarceration and the level of 

custody whlle Incarcerated). A sample of Individuals would have to be drawn 

Irom each aduli court disposition group. The sample we' lid have to be of 

sufficient size to provide a reasonable basis for estimating outcome effects. 

The major outcome effect 10 be focused upon would be recidivism. But this 

Issue would need to be further specifled In terms of the rate of recidivism by 

group, the time between the end of treatment and first subsequent offense, and 

the seriousness 01 subsequent ollenses compared to other groups ~ well as 

compared to previous offense histories. These same data would be required for 

juveniles adjudicated as delinquent and committed to deep end Juvenile Justice 

system programs. In both the case of the adult system dlsposltlon groups as 

well as the juvenile Justice program groups, some new data would have to be 

collected If the cases are to be matched In terms of exact level 01 offense 

seriousness. This Is because the offense codes used by DHRS are Inexact and 

they constitute only a small proportion of those used In the adult system. 

What we know from this study is that, given current available data, diritct 

file cannot not easily be Justified on the grounds that it selects the most serious 

offenders for adult court. Whether the existence of the law, the various policies 

designed to regulate Its application, or th& actual application of these statutory 

provisions produce greater levels of public protection Is not known and cannot 

be determined with the data sources Identified here. The question also cannot 

be satisfactOrily answered by expert opinion. 
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Appendix A 

Judicial Circuits by 

County 
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Judicial Circuits 

Judi-.::ial Circuit 

First circuit 

Second Circuit 

Third Circuit 

Fourth cil:cuit 

Fifth Circuit 

sixth Circuit 

Seventh circuii: 

Eighth Circuit 

l{inth Circuit 

Tenth circuit 

Eleventh circuit 

Twelfth Circuit 

Thirteenth Circuit 

Fourteenth Circuit 

Fifteenth circuit 

Sixteenth Circuit 

seventeenth Circuit 

Eighteenth Circuit 

Nineteenth Circuit 

Twentieth Circuit 
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counties 

tscambia, Okaloosa, santa Rosa, 
Walton 

Franklin, Gadsden, Jefferson, Leon, 
Liberty, WakUlla 

Columbia, oixio, Hamilton, Lafayette, 
Madison, Suwannee, Taylor 

Duval, Clay, Nassau 

citrus, Hernando, Lake, Marion, s~~ter 

Pasco, Pinellas 

Flagler, PU,tnam, St.Johns, Volusia 

Alachua, Baker, Bradford, Gilchrist, 
Levy, Union 

Orange, Osceola 

Hardee, Highlands, Polk 

Dade 

DeSoto, Manatee, Sarasota 

Hillsborough 

Bay, Calhoun, Gulf, Holmes, Jackson, 
Washington 

Palm Beach 

Monroe 

Broward 

Brevard, Seminole 

indian River, Martin, Okeechobee, 
st. Lucie 

Charlotte, Collier, Glades, Hendry, Lee 
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Appendix B 

HAS Districts by 

County 

B8 



HRS Districts 

HRS District 

District 1 

District 2 

District J 

District 4 

District 5 

District 6 

District 7 

District 8 

District 9 

District 10 

District 11 

108 • 

counties 

Escambia, Okaloosa, santa Rosa, 
Walton 

Holmes, Jackson, Washington, Bay, 
Calhoun, GUlf, Franklin, Liberty, 
.Wakulla, Leon, Madison, Taylor, 
Gadsden, Jefferson 

Hamilton, Lafayette, suwannee, Dixie 
Gilchrist, Columbia, Union, Bradford, 
Alachua, Levy, Citrus, Hernando, Sumter, 
Lake, Marion 

Nassau, Baker, Duval, clay, st.Jones, 
Flagler, Volusia 

Pasco, Pinellas 

Hillsborough, polk, Manatee, Hardee, 
Highlands 

Seminole, Brevard, orange, Osceola 

Sarasota, De Soto, Charlotte, Glades, 
Lee, Hendry, Collier 

Indian . River, Okeechobee, st. Lucie, 
Martin, Palm Beach 

Broward 

Dade, Monroe 

• 

• 

• 

• 
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Allachment 10 

HAS DISTRICT BOUNDARIES 
AND 

SELECTED JUVENILE JUSTICE FACILITY 
SITES 

lil !RAINING SCHOOL 
rtil HALFWAY HOUSES (1. e • , 

START, STOP, AND 
. HALFWAY HOUSES) 

@ DETENTION CENTERS 
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Appendix C 

Distribution of Referral Offenses 

by 

Levels of HAS Placement and Methods 

of Adu~ Court Transfer 
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Distribution of Instant Offenses by Levels of HRS Placement and 
Methods of Adult Court Transfer 

------------~+~ .. ~---+------+------+------+------+------+---------
Offense Level Level HRS Direct Waiver Indict Transfer 

6 B Total File Total 
-------------+------+------+------+------+------+------+---------
Murder/ 
ManslaUghter 
-------------+--~---+------+ 
Attempted 2 7 
Murder 0.06 0.32 
-------------+-~----+------+ Sexual 10 5 
Battery 0.28 0.23 

-------------+------+------+ Other Felony 28 2 
Sex Offenses ~.7B 0.09 
-------------+------+------+ Armed Robbery 33 47 

0.92 2.12 
-------------+------+------+ 
Other Robbery 42 56 

1.17 2.52 

-------------+------+------+ 
Arson "0 

0.11 0.00 
-------------+------+------+ Burglary 532· 2B7 

14.80 12.92 
-------------+---~--+------+ 
Auto Theft 345 182 

9.60 8.19 
------------+------+------+ 
Grand Larceny 210 78 

5.84 3.51 

-------------+------+------+ 

15 

30 

80 

9S 

" 
B19 

527 

2BB 

Receiving 26 46 72 
Stolen Pro. 0.72 2.07 
-------------+------+------+ 
Concealed 26 B 34 
Firearm 0.72 0.36 
-------------+------+------+ Aggravated 176 200 376 
Assault/Bat. 4.90 9.00 
-------------+------+----.. --+ 
Forgery and 
Uttering 
-------------+------+------+ Felony Vio. 142 69 211 
of Orug Laws 3.95 3.11 

-------------+------+------+ 

17 7 10 34 
0.66 1.35 6.67 

+------+------+------+ 
40 5 5 50 

1.55 0.97 3.33 
+------+------+------+ 

17 20 2 39 
0.66 3.B6 1.33 

+------+------+------+ 
6 0 0 6 

0.23 0.00 0.00 
+------+------+------+ 

145 46 17 208 
5.62 8.88 11.33 

+------+------+------+ 
68 15 0 83 

2.64 2.90 0.00 
+------+--.. _--+------+ 

9 3 1 13 
0.35 0.58 0.67 

+------+------+------+ 
418 93 18 529 

16.20 17.95 12.00 
+------+------+------+ 

209 25 12 246 
8.10 4.83 8.00 

+------+------+------+ 
210 35 12 257 

B.14 6.76 B.OO 
+------+------+------+ 

29 11 3 43 
1. 12 2.12 2.00 

+------+------+------+ 
60 13 1 74 

2.33 2.51 0.67 
+------+------+------+ 

171 34 9 214 
6.63 6.56 6.00 

+------+------+------+ 
9 1 1 11 

0.35 0.19 0.67 
+------+------+------+ 

205 69 11 2B5 
7.95 13.32 7.33 

+------+------+------+ 

92 



112 • 
--------------+------+------+------+------+------+------+---------
Offense Level Level HRS Direct Waiver Indict Transfer 

6 8 Total File Total 
---------~---+------+------+------+------+------+------+---------
Felony Marij. 9 0 9 38 2 1 41 
Offense 0.25 0.00 1.47 0.39 0.67 
-------------t------+------+ +------+------+------+ • Escape 437 276 713 30 21 1 52 

12.16 12.43 1.16 4.0S 0.67 
----------~--+------+------+ +------+------+------+ 
Resisting Arr. 18 5 23 25 3 3 31 
W Violence 0.50 0.23 0.97 0.58 2.00 
-------------+------+------+ +------+------+------+ 
Shooting a 7 6 13 29 14 2 45 
Missile 0.19 0.27 1.12 2.70 1.33 
-------------+------+------+ +------+------+------+ 
Other Felony 111 119 230 185 33 22 240 • 3.09 5.36 7.17 6.37 14.6'; 
-------------+-----.,o}------+ +------+------+=----+ 
Assault/ 207 123 330 86 11 0 97 
Battery 5.76 5.54 3.33 2.12 0.00 
-------------+------+------+ +------+------+------+ 
Prostitution 2 10 12 1 0 0 1 

0.06 0.4S 0.04 0.00 0.00 
-------------+------+------+ +------+------+------+ 
other Sex 3 0 3 
Offense 0.08 0.00 • -------------+------+------+ +------+------+------+ 
Petit 172 71 243 80 9 3 92 
Larceny 4.78 3.20 3.10 1.74 2.00 
-------------+------+------+ +------+------+------+ 
Retail Theft 101 56 157 34 2 0 36 

2.81 2.52 1.32 0.39 0.00 
-------------+------+------+ +------+------+------+ 
Receiving 200 2 
Stolen Pro. 
-------------+------+------+ Concealed 5 1 

0.08 0.00 0.00 
+------+------+------+ 

11 0 0 11 • 6 
Weapon 0.14 0.05 0.43 0.00 0.00 
-------------t------+------+ +------+------+------+ 
Pisorderly 50 26 76 18 2 0 20 
Conduct 1.39 1.17 0.70 0.39 0.00 
-------------+------+------+ +------+------+------+ 
Criminal 138 84 222 84 8 3 95 
Mischief 3.84 3.78 3.26 1.54 2.00 
-------------+------+------+ 
Trespassing 80 48 128 

+------+------+------+ 
43 1 1 45 • 2.23 2.16 1.67 0.19 0.67 

-------------+------+------+ +------+------+------+ 
Loitering and 49 29 78 26 2 0 28 
prowling 1.36 1.31 1.01 0.39 0.00 
-------------+------+------+ +------+------+------+ 

93 • 
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--------------f------+------f------+------f------f------+---------
Offense Level Level HRS Direct Waiver Indict Transfer 

6 8 Total File Total 
-------------f------+------f------f------f------f------f---------
Misdemeanor 1 5 5 11 4 . " 19 
vio. of Drug 0.03 0.23 0.43 0.77 2.67 

,.------------+------+------+ +------f------f------+ • Misdemeanor 25 11 36 28 4 0 J2 
Marijuana . 0~70 0.50 1.09 0.77 0.00 
----,.--------+------+--,.~,--+ +------f------f------+ 
Possess.lon of 26 0 26 19 0 0 19 
Alcoholic !lev. 0.72 0.00 0.74 0.00 0.00 

-------------f------f------f +------+------f------f 
Other Alcohol 12 0 12 2 0 0 2 
Offense 0.33 0.00 0.08 0.00 0.00 

• -------------f------+------f f------+------f------+ 
Violation of 1 4 0 5 
Hunting 0.04 0.77 0.00 

-------------+------f------f f------f------+------+ 
.Resisint A.rr. 152 64 216 92 8 2 102 
W/O Violence 4.23 2.88 3.57 1.54 1.33 

-------------f------f------+ f------+------+------f 
Unauthorized 4 0 4 1 0 0 1 
Use of Vehic. 0.11 0.00 0.04 0.00 0.00 

-------------f------+------f f------f------f------f 
Other 76 43 119 53 5 " 62 
Misdemeanor 2.11 1.94 2.05 0.97 2.67 • -------------f------+------f f------f------f------+ 
contempt of 27 56 83 31 1 0 32 
court 0.75 2.52 1.20 0.19 0.00 

-------------+------f------f +------f------+------+ 
Violation of 8 4 12 2 0 0 2 
Ordinance 0.22 0.18 0.08 0.00 0.00 

-------------f------f------+ +------f------+------f 
Felony Traff. 1 5 6 1 2 0 3 
Offense 0.03 0.23 0.04 0.39 0.00 

-------------f------+------f +------+------f------+ • other Traffic 4 0" 7 1 0 8 
Offenses 0.11 0.00 0.27 0.19 0.00 

-------------+------+------~ +------+------f------+ 
Non-Law Via. 103 59 162 12 0 1 13 
of COI!IIII. Con. 2.87 2.66 0.47 0.00 0.67 

-------------+------+------+ +------+------f------+ 
Reopened upon 55 37 92 5 4 0 9 
Apprehension 1.53 1. 67 0.19 0.77 0.00 

-------------+------+------+ f------f------f------+ 
Case Reopened 12 a 12 9 0 0 9 • 0.33 0.00 0.35 0.00 0.00 

-------------+------+------f f------f------+------f 
Transferred 98 89 187 1 0 1 2 
From Others 2.73 4.01 0.04 0.00 0.67 

-------------+------+------f +------+------+------+ 
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114 • 
--------------+------+----_._+------+------+------+------+-----~---
Offense Level Level HRS Direct Waiver Indict Transfer 

6 8 Total File Total 
-------------+------+------+------+------+------+------+---------Local Runaway 11 0 11 

0.31 0.00 
-------------+------+------+ +------+------+------+ • Runaway trom 0 4 4 
Other county 0.00 0.18 
-------------+------+------+ +------+------+------+ 
Truancy 7 1 8 

0.19 0,05 
------------~+------+------+ +------+------+------+ Beyond 3 2 5 
Control 0.08 0.09 
-------------+------+------+ interstate 1 0 

+------+------+------+ 
1 • compact 0.03 0.00 

-------------+------+------+ +------+------+------+ out-of-'rOloln 4 0 4 
Inquiry 0.11 0.00 

-------------+------+------+------+------+------+------+-------
TOTAL 3595 2221 5816 2580 518 150 3248 
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• 

• 
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Appendix D 

Percent of Direct Files by 

HRS District 
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Percent of Direct Files by HRS District. 
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Appendix E 

Percent of Direct Rles by 

Judicial Circuit 
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Percent of Direct Files by Judicial 
Circuit 
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Appendix F 

Distribution of Juvee"lile Offenders 

by 

levels of HAS Piacement, 

Methods of Transfer to Adult, and 

Judicial Circuits 

100 
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Distribution of JUvenile Offenders by Levels of HRS Placement, 
Meehods of Transfer to Adult Court, and Judicial Circuits. 

-------------+--------+--------+--------+--------+--------+-------
Circuit Level 6 Level 8 Direct W~iver Indict Total 

File 
-------------+--------+-----.. --+--------+--------+--------+-------

Circuit 1 65 8 94 9 5 181 

-----~---+---~:~:--I,---~:::-+---~:~:-+---~:~~-+---::~~-+ / 
circuit 2 38 6 28 5 2 79 

3.54 1.76 2.04 2.12 3.13 
---------+--------+--------+--------+--------+--~-----+ 
circuit 3 20 4 34 2 0 60 

1.86 1.lS 2.48 0.85 0.00 

---------+--------+--------+--------+----.----+--------+ 
Circuit 4 46 36 57 63 4 206 

4.20 10.59 4.15 26.69 6.25 
---------+--------+--------+--------+--------+--------+ 
eircuit 5 51 17 24 5 8 105 

4.75 5.00 1.75 2.12 12.50 
---------+--------+--------+--------+--------+------~-+ 
circuit 6 99 19 247 25 15 405 

9.22 5.59 lS.00 10.59 23.~4 

---------+--------+--------+--------+-----.:.--+------"'.'01.. 
circuit 7 102 7 3S 6 2· 155 

9.50 2.06 2.77 2.54 3.13 
---------+-.. ------+--------+--------+--------+--------+ 
Circuit 8 27 6 37 1 0 71 

2.51 1.76 2.70 0,42 0.00 
---------+--------+--------+--------+--------+--------+ 
circuit 9 83 17 57 ~ 3 164 

7.73 5.00 4.15 1.69 4.69 
,,--------+--------+--------+--------+--------+--------+ 
circuit 10 55 17 37 5 1 115 

5.12 5.00 2.70 2.12 1.56 
---------+--------+--------+--------+--------+--------+ 
circuit 11 44 63 190 19 0 316 

4.10 18.53 13.85 8.05 0.00 
---------+--------+--------+--------+--------+--------+ Circuit 12 . <15 5 46 19 ') 115 

4.19 1.47 3.35 8.05 0.00 
---------+--------+--------+--------+--------+--------+ 
Circuit 13 77 10 253 9 0 349 

7.17 2.94 18.44 3.81 0.00 
---------+--------+--------+--------+--------+--------+ 
Circuit 14 22 6 34 4 2 68 

2.05 1.76 2.48 1.69 3.13 
---------+--------+--------+--------+--------+--------+ 
Circuit 15 49 32 56 3 1 141. 

4.56 9.41 4.08 1.27 1.56 
---------+--------+--------+--------+--------+--------+ 
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-------------+--------+--------+--------+--------+--------+-------
Circuit Level 6 Level S Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

Circuit 16 4 
0.37 

o 
0.00 

1 
0.07 

1 
0.42 

o 
0.00 

---------+--------+--------+--------+--------+--------+ 
6 

Circuit 1'7 117 24 17 31 12 201 
10.89 7.06 1.24 13.14 18.75 

---------+--------+--------+--------+--------+--------+ 
Circuit 18 42 20 55 5 3 125 

3.91 5.88 4.01 2.12 4.69 

---------+--------+--------+--------+--------+--------+ 
Circuit 19 42 22 48 17 2 131 

3.91 6.47 3.50 7.20 3.13 

---------+--------+--------+--------+--------+--------+ 
circuit 20 46 21 19 3 4 93 

4.28 6.18 1.38 1.27 6.25 

---------+--------+--------+--------+--------+-------=+ 

lOZ 
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Appendix G 

Distribution of Juvenile Offenders 

by 

Levels of HRS Placement, Methods 

01 Adult Court Transfer, and DHAS 

District 
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Distribution of Juvenile Offenders by Levels of HRS Placement, 
Methods of Adult court Transfer, and HRS Districts, 

-------------+--------+--------+--------+--------+~-------+-------
District Level 6 level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

District 62 8 99 7 5 181 
1 5.76 2.34 1.11 2.94 7.69 

---------+--------+--------+--------+--------+--------+ 
District 70 12 8~ 21 4 191 

2 6.50 3.51 6.03 8.82 6.15 

---------+--------+--------+--------+--------+--------+ 
District 131 35 88 6 10 210 

1 12.16 10.23 6.32 2.52 15.38 

---------+--------+--------+--------+--------+--------+ 
District 136 36 89 70 5 336 

4 12.63 10.53 6.39 29.41 7.69 

---------+--------+--------+--------+--------+--------+ 
District 83 21 248 24 15 391 

5 7.71 6.14 17.80 10.08 23.08 

---------+--------+--------i,--------+--------+--------+ 
District 140 24 333 24 1 522 

6 13.00 7.02 23.91 10.08 1.54 

---------+--------+---------t--------+--------+--------+ 
District 142 42 104 8 6 302 

7 13.18 12.28 7.47 3.36 9.23 

---------+--------+--------of--------+--------+--------+ 
District 62 20 35 7 4 128 

8 5.76 5.85 2.51 2.94 6.15 

---------+--------+-------.-+--------+--------+--------+ 
Oistrict 84 60 107 22 2 275 

9 7.80 17.54 7.68 9.24 3.08 

---------+--------+-------.-+--------+--------+--------+ 
District 109 lSI 11 31 13 183 

10 10.12 5.56 0.79 13.03 20.00 

---------+--------+--------+--------+--------+--------+ 
District 58 65 195 18 0 336 

11 5.39 19.01 14.00 7.56 0.00 

---------f--------+--------+--------+--------+--------+ 
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Appendix H 

Distribution of Juvenile OHenders 

by 

Levels 01 HAS Placement, Adult 

Court Transfer Method, and 

County 
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Distribu'tion of Juvenile Offenders by Levels of HRS Placement, 
Adult Court Transfer Methods, and County. 

-------------+--------+--------+--------+--------+--------+-------
county Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

Alachua 22 3 31 1 0 57 
2.04 0.88 2.23 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Baker 0 1 2 0 0 3 

0.00 0.29 0.14 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Bay 14 4 32 0 2 52 

1.30 1.17 2.30 0.00 3.08 

---------+--------+--------+--------+--------+--------+ 
Bradford 2 2 1 0 0 5 

0.19 0.58 0.07 0.00 0.00 
---------+--------+--------+--------+--------+--~----+ 
Brevard 35 17 27 3 2 84 

3.25 4.97 1.94 1.26 3.08 

---------+--------+--------+--------+--------+--------+ 
Broward 117 24 17 31 12 201 

10.86 7.02 1.22 13.03 18.46 

---------+--------+--------+--------+--------+--------+ 
Charlotte 4 1 1 0 0 6 

0.37 0.29 0.07 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
citrus 1 0 1 2 0 4 

0.09 0.00 0.07 0.84 0.00 

---------+--------+--------+--------+--------+--------+ 
Clay 5 2 6 1 0 14 

0.46 0.58 0.43 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Collier 14 1 0 0 0 15 

1.30 0.29 0.00 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
ColUli1bia 12 3 11 1 0 27 

1.11 0.88 0.79 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Dade 44 63 190 19 0 316 

4.09 18.42 13.64 7.98 0.00 

---------+--------+--------+--------+--------+--------+ Desoto 4 1 6 0 0 11 
0.37 0.29 0.43 0.00 0.00 

---------+--------+--------+--------+--------+--------+ Dixie 0 1 1 0 0 2 
0.00 0.29 0.07 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
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126 • 
-------------+--------+--------+--------+--------+--------+-------
county Level 6 Level 8 Direct waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

Duval 36 32 50 61 4 
3.34 9.36 3.59 25.63 6.15 

183 • ---------+--------+--------+--------+--------+--------+ 
Escambia . 33 5 72 5 5 120 

3.06 1.46 5.17 2.10 7.69 
---------+--------+--------+--------+--------+--------+ 
Flagler 1 a a 0 a 1 

0.09 0.00 0.00 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 
Franklin 1 0 0 1 0 2 

0.09 0.00 0.00 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Gadsden 11 2 6 0 0 19 • 

1.02 0.58 0.43 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Hamilton a a 3 a a 3 

0,00 0.00 0.22 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 
Hardee 1 a 8 0 a 9 

0.09 0.00 0.57 0.00 0.00 
---------+--------+--------+--------+--------+--------+ _~ry 2 1 1 0 0 4 • 0.19 0.29 0.07 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 
Hernando 7 3 7 2 0 19 

0.65 0.88 0.50 0.84 0.00 

---------+--------+--------+--------+--------+--------+ 
Highlands :) :) B 1 0 15 

0.28 0.88 0.57 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Hillsborough 77 10 253 9 0 

7.15 2.92 18.16 3.78 0.00 
349 • ---------+--------+--------+--------+--------+--------+ 

Holmes 9 4 14 1 1 29 
0.84 1.17 1.01 0.42 1.54 

---------+--------+--------+--------+--------+--------+ 
Jackson 7 1 1 3 0 12 

0.65 0.29 0.07 1.26 0.00 
---------+--------+--------+--------+--------+--------+ 
Jefferson 0 0 8 0 a 8 

0.00 0.00 0.57 0.00 0.00 
---------+--------+--------+--------+--------+--------+ • Lafayette 0 0 5 0 0 5 

0.00 0.00 0.36 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 
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-------------+--------+--------+--------+--------+--------+-------
County Level 6 Level 8 Direct waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

Lake 12 8 0 0 23 

• 1.11 2.34 0.22 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Lee 25 18 17 3 4 68 

2.41 5.26 1.22 1.26 6.15 
---------+--------+--------+--------+--------+--------+ 
Leon 25 4 14 3 2 48 

2.32 1.17 1.01 1.26 3.08 
---------+--------+--------+--------+---,,----+--------+ 
Levy 3 0 2 0 0 5 

0.28 0.00 0.14 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 
Liberty 1 0 0 0 0 • 1 

0.09 0.00 0.00 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Madison 2 0 3 1 0 6 

0.19 0.00 0.22 0.42 0.0.0 
---------+--------+--------+--------+--------+--------+ 
Manatee 18 2 35 13 0 68 

1.67 0.58 2.51 5.46 0.00 
---------+--------+--------+--------+--------+--------+ 
Marion 26 6 10 0 8 

2.41 1.75 0.72 0.00 12.31 • so 

---------i---------+--------+--------+--------+--------+ 
Martin 14 2 5 15 0 36 

1.30 0.58 0.36 6.30 0.00 

---------+--------+--------+--------+--------+--------+ 
Monroe 4 0 1 1 0 6 

0.37 0.00 0.07 0.42 0.00 
---------+--------+--------+--------+--------+--------+ 
Nassau 5 2 1 1 0 9 

• 0.46 0.58 0.07 0.42 0.00 
---------+--------+--------+--------+--------+--------+ 
Okaloosa 25 2 12 3 0 42 

2.32 0.58 ~.86 1.25 0.00 
---------+--------+--------+--------+--------+--------+ 
Okeechobee 4 10 7 1 1 23 

0.37 2.92 0.50 0.42 1.54 

---------+--------+--------+--------+--------+--------+ 
Orange 73 15 50 4 :3 145 

6.78 4.39 3.59 1.68 4.62 
---------+--------+--------+--------+--------+--------+ 
Osceola 10 2 7 0 0 • 19 

0.93 0.58 0.50 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 

108 

• 

• 

• 



128 • 
~------------+--------+--.,-----+--------+--------+-~------+-------
county Level 6 Level. 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+-~------+---~---

Palm Beach 49 32 56 3 1 141 
4.55 9.36 4.02 1.26 1.54 

-------~-+--------+--------+--------+--------+--------+ • Pasco 13 3 48 3 0 67 
1.21 0.88 3.45 1.26 0.00 

---------+--------+--------+---------+-._------+--------+ 
Pinellas 86 16 199 22 15 338 

7.99 4.68 14.29 9.24 23.08 

---------+-~------+--------+--------+---~----+-----~--+ 
Polk 51 14 21 4 1 91 

4.74 4.09 1. 51 1. 68 1. 54 
---------+--------+--------+-----~--+--------+--------+ 
Putnam 10 1. 8 1 1 21 • 0.93_ 0.29 0.57 0.42 1.54 

---------+--------+--------+--------+--------+--------+ 
st. Johns 2 1 8 0 0 11 

0.19 0.29 0.57 0.00 0.00 

---------+--------+--------+--------+-------~+--------+ 
st. Lucie 15 6 22 0 0 43 

1.39 1.75 1.58 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
santa Rosa 5 1 10 1 0 

0.46 0.29 0.72 0.42 0.00 
17 • ---------+--------+--------+--------+--------+--------+ 

Sarasota 23 2 5 6 0 36 
2.14 0.58 0.36 2.52 0.00 

---------+--------+--------+---.. ----+--------+--------+ 
Seminole 7 3 28 2 1 41 

0.65 0.88 2.01 0.84 1.54 

--------~+--------+--------+--------+--------+--------+ 
Sumter 5 0 :3 1 0 9 

0.46 0.00 0.22 0.42 0.00 

---.. -----+--------+--------+--------+--------+--------+ • Suwannee 1 0 7 0 0 8 
0.09 0.00 0.50 0.00 0.00 

---------+--------+--------+--------+----~---+--------+ 
ft~= 5 0 4 0 0 9 

0,46 0.00 0.29 0.00 0.00 

---------+----....... -+--------+------~-+--------+------~-+ 
union C!I 0 1 0 0 1 

0.00 0.00 0.07 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Vol usia 89 5 2Z 5 1 122 • 8.26 1.46 1.58 2.10 1.54 

---------+--------+---.. _---+--------+--------+--------+ 
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-------------+--------+--------+--------+--------+--------+-------County Level G Level 8 Direct Waiver Indict Total 
File 

-------------+--------+--------+--------+--------+--------+-------
Wakulla 0 0 0 1 0 1 • 0.00 0.00 0.00 0.42 0.00 
---------+--------+--------+--------+--------+--------+ 
Walton 2 0 0 0 0 

0.19 0.00 0.00 0.00 0.00 
---------+--------+--------+~-------+--------+--------+ 
Washington 1 1 1 1 0 4 

0.09 0.29 0.07 0.42 0.00 
---------+--------+--------+--------+--------+--------+ Out of state 3 2 21 2 1 29 

0.28 0.58 1.51 0.84 1.54 • ---------+--------+--------+--------+--------+--------+ 
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DETENTION HAS A 
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I
f you had vl,ned the Broward County Ju~.nlh; 
Petenllon Center In Port Lauderdale, Fla., In early 
1988, you would have (ound a facili! bursting at 
Ihe seams. Youths were double.bunred or sleep­

IIlg on foldaway cots rolled out at nIght to accommodate 
almosl double Ihe laclllly's capacity. Assaulls among 
youths and on staff Were not uncolllmon. Most of the 
YOlllhs being hel,l were not charged wllh major crimes, 
bllt hardly anyone brollght In by the pollee was turned 
away. . 

Secure delentlon was utilized In virtually all cases. 
Because of a sharI age of foster homes, eyen youlhs In­
volved In dependency and neglect cases lVere held In the 
detention center overnight. The Florida Department of 
Ilealth and RehabiUtative Services, Ihe agency respon­
sible foroperallng Ih. cenler, h.d just been served wllh a 
class octlun lawsuit alleging Ilvercrol'lded and unsafe 
conditions. 

On a relurn vlollto Ihe faelUty In late 1990, YOIl would 
have found a verydlffereni sHuatlon; thedelenl!ou cenler 
was operating well below capacllY. An objeclive Inlak. 
assessment tool had been developed and noW Is utilized 
by an In lake unit. AII.rnatives to -ecure detention have 
been developed a~d areoperallng at capacity. Moreover, 
these altemallves have earned Ihe trust ofl'ubllcolflclals. 

In Ihls article, we explain how this trans(ormatlon In 
Broward County was accomplished because we believe 
the county's experience provides valuable lessons (or 
other jurisdictions. There are critIcal policy and pmcllce 
Implications (or juvenilejustlce and child welfare 0111-
cials, child advocales, an vIrtually all other pllbllc and 
private agendes thaI provIde services to youth. 

While olhers have aUempted 10 reform jllvenlle deten­
lion policies and practices, none have combined strale­
gles both (or Immediate Improvemenls at Ihe local level 
and {or long-Ierm, suslained change al Ihe state level. 
The Browattl experience has imporlanl impllcallons for 
Juvenile detention and youth services. The Inilialive 
represenled an uncommon collaboration among a large 
stale agency, local public officials, private provider agen­
cles,and a nla Jar foundallon-a coaUlion that projecl sla(( 
found crucial to(acllilatlngand InsUtutionallzlngchange. 

The Growing Crisis 
in Juvenile Detention 

I 
nstilllted In 1899, the Juvenile Jusllcesystem repre­
sented a major step toward sOciallllsUce (or chil­
dren. ThenewsyslemwRsdeslgned to protect and 
rehabllilate youlhs ralher Ihan punish them as 

adult criminals. Yet jllvenlle detention loday-almost a 
centllry 1.ler-ls (ar (rom Ihal Ideal o( protection and 
rehabllitallon. The confined placemenll" •• cure lllvenlle 
detenUon lakes YOUlhs oul o( their homen and In many 
cases sUbJects them to condllions unsuil.ble (or children. 
In addlUolI, many juveniles who nrc ordered to secure 
detenUon might be more appropriately servetl throllgh 
home delention or other alternatives. 

Most slates' stalutes, Including Florida's,liOlit delen­
\lon to tlte secure confinement o( youths who pose an 
unacceplably high risk o( (ailing to appear In courl or of 
commUting offenses belween arresl and Irial. Detention 
Is nollntended as a posladJudlcatory commitmenl; nor Is 
It Intended lobe used (orpunlshmenl, roradmlnlslrallve 
convenience, or because a jurisdiction lacks alternatives. 
Furthermore, statules require that detained youths be 
given detention hearings, usually within one or two 
working days. 

The purpose of juvenile delention clearly would limit 
lis tlse 10 high-risk <aseS and is Intended to protecl both 
public safely .ndlhe youth's righls. But an examination 
olthe dlf(erence bel ween Inlentlon and proctlce Ihrough­
out the country discloses glaring discrepancies. National 
slatlstlcs consislently reveal extensive overcrowd Ing and 
misuse o( secure detelltlon as !VeU as staggering geo­
graphical disparities In the use o( delentlon.' 

The 1986-1987 Children In CustodyCensu.lndlcaled, 
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forex.mple,lhal18percenl The excessive and often 
of Ihe nallon's delenllon fa­
dillies were overcrowded, 
with 39 percenl of aU de­
lained juvenUes hou.ed In 
overcrowded facilities. The 
survey found Ihatless Ihan 
half (42 percenl) of the 
youlhs In delenllon were 

A substantial number 
of adolescents in fosler care 

have been in detention 
previously. 

Inapproprlale useol secure 
delen!lon severely slrains 
light bUdgets. I'er diem 
opera ling coslS lur secure 
delenUon range from $70 10 
$150 per bed. Conslrucllon 
cosls for new delention 

charged with felonies, with 
only 12 porcent charged with serious vlolenl olfenses. 
Furthermore,lhe use of delenllon differed dram.llcally 
across Ihe coulliry. Admissions ranged from fewer Ihan 
500 per 100,000 eUglble youlhs In Massachusells, New 
York, and Wesl Virginia; while in Nevada, California, 
Wa.hlnglon Siale, amllhe Dlslrlct of Columbia, admis­
sion, soared 10 more Ihan 3,000 pef 100,000 eligible 
youlhs. 

While many youlhs could be served through home 
delenllon orol her alternallvesisecure del en lion seems 10 
he a calchaU for youlh placemenls. And whelher a 
juvenile Is rlaced In delenllon Of Is referred for child 
welfare or menIal heallh services often seems 10 be Ihe 
luck of Ihe draw. If placemenl workers do nol under­
sland Ihe varlely 01 youth service options,luvenHes are 
likely to be relerred 10 Inappropriale services. Even il 
slarr I,ave a good grasp 01 youlhservlees available In Ihelr 
jUrisdiction, youlhs may not be placed In Ihelrbesl lnler­
esl II .((ecllve In lake procedures have not been eslab­
Iished. 

Table 1. Secure and Home Delenllon­
Droward County Compared 10 Resl of Florida 
FlKal Y .. ", 19117-1983 and 1983-1939 

Secure delenllDn 
Droward 

Admissions Rest olslale 

Average dally Droward 
populaUon Rest olslal. 

lIome d.lenllon 
Direct llrowatd 
admissIons Rest or slale 

Drow.td 
Translersln Reslolslale 

Averagedally Drow.rd 
popu!"",,," Rest of s!ate 

Delinquency a'" 
Droward 

Tolal Rest of slale 

Felonles 
Droward 
Resl olalale 

Fiscal 
Year 

1987-88 

3,394 
31,474 

160.9 
1,399.6 

38 
763 

516 
10,434 

16.8 
6933 

9,937 
!l7,lJO.I 

4.213 
40.702 

FI ... I 
Yur 

1988-89 

2,660 
'iJI.627 

132.0 
1.412.0 

744 
1,6..."0 

711 
11,554 

108.7 
773.2 

10,290 
103,155 

4,651 
44.471 
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Percen! 
Ota.nge. 

~22 

-6 

~18 

+ 1 

+1,858 
+ 114 

-6 
+11 

+41 
+12 

+4 
+6 

+10 
+9 

lacllilies are esUmaled al 
bel ween $75,000 and 

$100,000 per bed. Inlended nellhera. punlshmenl norns 
Irealment, delenUon dlverls resources away Irom more 
helpful preventive and rehabllllalive services. 

Furlhermore, secure delenlion can be cosily In human 
lerms. Several sludles show Ihal jnvenlles who have 
been securely delalned nre more likely 10 be placed 
subsequently oul 01 Ihelr homes.' Moreover, a subslan­
Ual number of adolescenls In fosler care have been In 
delenllon previously. For example, a sludy of fosler 
children in California found Ih8116 percenl 01 Ihem had 
prior delenUon placemenls.' Clearly, Juvenile delenUon 
polley and Ihe misuse 01 secure delenUon I,ave a pro­
lound Impact on Ihe enUre child wellare syslem. 

Some jurisdlcUons have developed allernalive~ 10 se­
cure delenllon; nolably,llOmedeler.tlon. The firsl home 
delenUon program lor Juveniles was slarled In 51. Louis 
In Iheearly 1970s. Olherslgnlllcanl programs have been 
developed in Jefferson Counly (Louisville), Kenlucky, 
and Cuyahoga Counly (Cleveland), OhIo.' These pro­
grams share similar Implemenlalion models. In each 

r.rogram, worl,"rs are assigned small case loads of 10 or 
ewer youlhs and are .xpecled 10 havconeormoredally 

conlacls wllh each youlh. Workers are on call 24 hours a 
day for crisis lnlervenllon and have frequenl conlacls 
wllh parenls, schools, and oiher agencies. Success rales 
In Ihese programs Indleale Ih.1 fewer Ihan 10 percenl of 
Ihe youlhs fall 10 appear al hearings and only 10 10 20 
percenl of Ihe youlhs acquire addllional charges. 

Detention in Florida F lorida faced a juvenile delenllon crisis In Ihe 
lale 1980s. More Ihan 1,500 JlIvenlles were con-
flned In Flotlda's secure delenllon facllllies 
on any given day. Theslale's rale of delenllon 

admissIons (3,031 youlhs per 100,000) was Iwlee Ihe 
naUonal average; and only 46 percent of Ihe youlh. 
delalned were charged wllh parI J lelonles-Ihalls, mtlr-
der; rape, armed robbery, aggravaled assault, auto theft, 
larcer.y,or arson. Delenllon cosls acconnted for40 per-
cenl 01 Ihe slale's juvenile delinquency budget. 

ThesituaUon was especiallycrllicallnllroward Counly. 
Delween 1982 and 19BB,lhe average daily populaUon of 
Ihe counly delenllon cenler rOse 95 percenl, IVlIh a 37 
percenllncrea.e In delenUon admissions. In flscall.ar 
1987-1988, Ihe 109-bed f.dllly held an average a 161 
youlhs dally. 

The Droward Counly Juvenile Delenllon Prolect was 
eSlabllshed 10 ch.nge Ihe county's delenllan pracllees 
and Ihereby solvo:. Ihe problem 01 overcrowding In Ihe 
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delentJoncenler. Sponsored 
by Ihe Annie E. Casey Poun­
dallon and Ihe Florlela De· 

f.arllnenl of Heallh and n ... 
.. billiallve Services (HRS) 

and condUcled by Ihe Cen­
ler (or Ihe Siudy of Youlh 
Policy of Ihe UniversIty o( 

As in many jurisdictions, juvenile 
detention in Droward County 

was seNil1g-inapproprialely­
as a child welfare resource. 

o( Ihe medlallon expenses. 
Throllgh that process, Ihe 
parUes reachell a volunlary 
seHlemenl calling for the 
gradual redllcllun of Ihe 
delenlloll center popula­
lion to the capacity for 

Michigan and Florida AI· . 
lanlle UnlVerslly,lhe proJecl developed a two-year work 
plan. The plan called for analysis of Droward's exlsllng 
delenllon pracllces, develop men I of delenllon allema­
lives, ImplemenlaUon of necessary polley changes, and 
developmenl of mechanisms 10 suslaln Ihe changes. The 
Casey I'oundallon's commllmenl o( funding provided 
considerable leverage In Innuenclng program and polley 
decisIons. 

To begIn Ihesludy,lhe Cenler for Ih,Sludy ofYoulh 
Polley ldenllfled polential Inlervenllon large IS.' Pr ... 
limlnary analysis Included Inlervlews wilh sevemll IRS 
slaff, an analysis of Ihe delenllon populallon, and visils 
to Ihe tlelenUon faeilily. The resulls pointed 10 a slriking 
fad: IIRS exercised no elfecllve control over Inlake deci­
sions. roUce,slal i s allomeys, and Ihejlldlclarycontrolled 
intake. Decallse Ihese professionals were perhaps unaware 
of olher youUt'relaled services, and/or because some 
may have favored secure del en lion as a quick way 10 
remove cerlal" youlhs from the communUy and "leach 
them a lesson:' lhey largely rererred to Ihe Bervlce lhat 
was within Ihelr professional sphere-thedelenUon cen­
ler. 

The resu It of this Intake pracllce was a facIlily detaining 
mainly low-risk youlhs. More Ihan twn-Ihlrds of Ihe 
IIelalned youlhs were charged wUh nonvlolenl offenses. 
Moreover,lhe stalutory guillellne limiting tength of slay 
'0 15 1021 days frequenlly was extended by lI!e stale's 
allorney •. 

The analysi. also found Ihal 10 10 15 youths were 
place" in secllre delenlion each monlll because Ihey 
lacke,1 a suitable home. Somelimes as many as to youlhs 
who spenl Ihe ".ylilne In Ihe lobby of child welfare 
offices were senllo the delentlon cenler al night because 
uo fosler home. were ,Nailable. In addlllon, R small 
"'''nber of dependency and negieci cases Were held in 
seCllre ,Ielenllon because of it h,ck of suitable resollrces 
an" rrngrams. AI leasI30 percent of Ihe delenlion pop· 
ulalion callle frum families eligible (or Tille IV·r: 
assislilllCC1 and as Illilny (IS 4U percent were eligihle (or 
1>1e,lirai,I.' As In many i"r/s"lclions, jllvenile "elentlon 
in 'howard COllnly was serving-Inapproprlalely-as a 
child welfare resomce. 

Project Strategies 

I 
IllIghl nflhe prelilnlnaryanalysis,lhe p"'l'eclslaff 
.d"pled a number of slr'legies 10 .ase I Ie over­
crnwding inlhe delenlion celiler. 

Medlalion of Ihe lawsnlt. The flrst slmlegy was 
It' recommend meciinlioTl as a J1\eans of settling (lIe Inw­
sull. The project Id.nlifled a medialor and paid a porlian 

whlch Ihe facility was d ... 
Blgned. The mediallon 

agreement also required HRS toeoopemle with IheCen' 
ter for Ihe Stlldy of Youlh Policy In the development uf 
aUemauve. 10 secure detenllon. Medlalion allowed. Ihe 
partlesloreachanagreemenlqulcklyandavoldalengthy 
and cosily COllrt bailie. 

RestatIng faith In Ilome delenllon. rroJecl sla(( 1m· 
medla!ely began !nvesllgallng allemaUves to seCllre de· 

. lenlion. Olle allernallve, a home delention program, 
nlready exlsled bul was seriously undemlillzed. The 
plOgram was a victim of semonllc", offlci.lIy called 
"nonsecure delenllon," it lVas viewed as Jusl Ih.t­
nonsecure, unreliable, and Inelfeclual. Judges and pros· 
eculors expressed lillie failh In Ihe program, desplle 
Impressive r.sulls. 1I0rne delenllon success rales in 1988 
exceeclecl 90 percent; Ihat Is, less Ihan 10 percenl of Ihe 
youlhs in Ihe program commilled new violations or 
failed to appear for courl hearings. These racls had not 
been publicized and were not generally known anti 
aporeclaled. 

i'o help boost confidence In Ihe home detention pro· 
gram, proJeclslalf armnged for the direclor of the highly 
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~uccess(ul home delenllon 
program In Cuyahoga 
County, Ohio, 10 provide 
Iralnlng 10 Ihe sla(( ollhe 
Ilroward program. III Ihe 
same lime, Iheprojecl devel· 
oped antI disseminated de­
lalled In(ormaIlOl! aboullhe 
renamed "home delention" 
program 10 court ollJdals 

The project faced its toughest task 
as it set out 10 develop a sysfem 
that would prevent placement of 

relatively low-risk youths in 
secure detention. 

Projectstalf developed n 
risknssessment inslnlmenl 
based on models provided 
by Ihe Nallonal COllllcll on 
Crime and Dellnqllency! 
The lnstrnment asslgued 
poinls to each yaulh based 
on thecurrenl charge, prior 
ofCense history, legat sla-

nnd state'. DUorneys. 
The ellorl paid off quickly, wilh many judges and 

prosecutors .expresslng confluence In home delenllon. 
One judge In p.rllclllar began ordering many cases 
dlreclfy to home delenUon. In addilionlo easing over­
crowding in the det.nHon CacUily, home detention 
allowed many yonlhs to remaIn in their own homes. 

Daytime reporl cenler. A public-private partnership 
helped to ease Ihe delenllon crisis. Wilh !inanrlal sup­
port and encouragement (rom the projecl, the Doys Ch.bs 
ofDroward agreed to accept some youlhs In home del en­
tlon Into aday program at olle ofllsslles. The program, 
slaffeu by an InterdiSciplinary teanl that Included lI,ree 
special edl<callon teachers provided by Ihe local school 
distrlc!, had. capacity 0115 and provided meals and 
recreallon, as weU as educallon. The youlhs remalued 
under Ihe supervision oC home detention caseworkers, 
and HRS supplied Iransporlallon. Uoys Club sla(( mem­
bers-who!ulliallywerereluelantaboutlncludingyoutlls 
from the/uvenile juslleesyslem In the program-<Julckly 
learned I lallheseyoulhsdlffcred lillle(rom Ihelrregular 
Uoys Club parlldpanls. 

A re.ldentlal allernallve. A public-private parlner­
ship alsow.s key In developing a resldenllnl nlternallve 
lor Ihose youths \Vhosecases were approprlale (or home 
delenlloll but who lacked a suitable home. I IRS owned 
a recenlly relllodeled properly that could house six to 
eight youlhs, but no private providers were Inlerested III 
operallng the resilience. Evenlually, Ihe Lulheran Min­
IslrlesorFlorida waS recruited looperalea six-bed sheller 
al the 1lRS·owned house. The opening o( Ihe facility 
provided many low· risk youlhs, who did nol have suit­
able homes, wllh a llOmelikealternative to secure delen­
lion. 

Introducing an objective Intal,,, system. Delenllon 
Inlake remained a problem even afler the slatutory revi­
sions and Ims policy changes In Oelober 1988. In (act, 
courl·ordered secure detention rose sharply, "ceounllng 
(or nearly half o( all secure detenllon admissions by 
Pebruary 1989. Slate's altorneys continued to choose 
secure delenllon al every opporhmUy. 

The projecl raced lis loughesl task as It set oul 10 
,Ievelop a syslem that would prevent placemenl of rela­
lively low-risk youths In secure detenllon. Prom Ihe 
beginning, project sla(( had IdenlUled Ihe need for ~n 
objecllve screening Inslrumenl. Decause or the slatulory 
conlrol exercised by Ihe court and Ihe proseculor, how­
ever, such "II Instrument would require Iheir approval 
and support; otherwise It w~uld not be used. 
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Ius, nnd evldenceoHallme 
10 appear In court. Scores could be modHlcd sllghlly to 
recognize certain aggravollng or mllisaling circum­
slanceS'. 

Total scores were used 10 delermille one of Ihree cal­
egories-lolV risk (oulrlght release). medium risk (home 
del.nllan),and hlghrlsk(securedelenllon).' A teslbaset\ 
011 74 Case records demonslraled Ihat use of the Instru­
ment would Indeed make. d!(ference, redUcing lhe 
numb.rof asslgnmenls losecure delention and Inlroduc­
Ing consistency Inlo the decision-making process. 

The project convened a spedallask force 10 revielV the 
Inslrument-members Included representatives ollhe 
courl, the slale's allorney's office, lhe public de(ellder's 
oUiee, HRS, and various provider progranls. The task 
force revised the lnstmmelll, wh1ch lhen was made a 
part o( Ihe j-IRS delenlion screening procednre. The 
state's allarney'soHlee.lso agreed to employ Iheinstm­
ment whenever lis allorneys lVere Illvolved. Neverlhe­
less,lhe COllrt, despite Its participation in the process a",1 
lis endorsemenl o( Ihe Inslrumenl, refused 10 allow lis 
lise in the screening of court·ordered delenllon cases. 
Some Ihlnk this acllon reflected the judgw' desire 10 
reserve secure delentlon as an option 10 "leach kids a 
le.sson.ft 

Project Results 

T
o delermlne Ihe projed's elfecllveness, stalC 
asked lid. question: I 10lv did the project's eC­
(oris change delenllon praclices? For ansIVers 
we examined Ihe pallerns of Iisage o( secme 

delenlion In fiscal year 1987-1988, the lasl yearbe(ore Ihe 
project began,and compared IhelT' wllh dala (or the nexl 
liscal year,during which the project was Inlroduced. 

We found Ihat dlrecl admission 10 secure delenlion In 
Uroward Counly declined sharply Inlheyear Iheproject 
Btarled. (See Table I on page 22.) Not surprisingly, Ihe 
average daily popUlation In seeme deleillion showed a 
similar decline. At the same lime, dlrecl "dlllissions 10 
homedelenllon Increased dramallcally, wUh IIIeaverage 
dally populallon ill home delenlloll rising to 1II.lch the 
corresponding dedlne In secure detenllon. 

As We analyzed the data, we found Ihatlhe changes In 
the usage of secure delenllan In Droward Counly were 
more extreme Ihan In other pariS of Ihe .Iale; and Ihe 
changes did not appear 10 rellect any variation In Ihe 
volume o( delinquency cases In the county. SI;ecUlcally, 
Ihe nllmber o( direct admissions to secure delenllon 
dropped by734 during IIscal year 1988-1989, a decllneo( 
22 percent (rom Ihe previous year. Conversely, direct 
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admissions 10 home del en­
lion Increased by 706. This 
Increase \Vas parlicularly 
slgnlCicanl since only a 
haod(ul o( you ills had ever 
been .,(milled 10 lhe pro­
gram direclfy (rom Inlake in 
Ihe pas,. 1'fte more lradi­
lIonal use of home deleo­
lion, as a courl-ordered 

One of the most striking effeds 
of the changes was that more 

than 700 youths were pemliUed 
10 stay in their own homes 

for home delention. 

Droward Counly's overall 
delinquency cAseload. As 
Table 1 makeselear,lheresl 
of Florida experlencCllllltle 
change in secllre del en lion 
use. Moreover, neilberthe 
volume o( overall delin­
quency cases receIved nor 
Ihe subsel of serlo liS delin-

Iralls(er (rom secure slalus ("Irans(er. in"), conllnued al 
nearly Ihe same level. The new direcl admissions pro­
duced a subslanllal overallillerease In Ihe home delen­
lion caseloads. 

The average dally population in secure delentlon 
dropped 18 percenl, (rom 16110 132. Allhough an aver­
age dally popUlation of 132 renecled conllnued over­
crowding in a (ac!lily Ihal was designed (or 109 beds, Ihe 
ledllc!lonlslmpresslve (or having been achieved In just 
one year. In(acl, Ihe (ullimpaclo( Ihe changeseUecled by 
lhe project was nol (ell unlll afier Ihe project ended In Ihe 
middle o( 1990. lIy Ihe end o( 1990, Ihe average dally 
populallon had dropped 10 below BO, well below Ihe 
laclllly's capaclly. 

The decli.,e In Ihe USe olseolre delenllon cannol be 
explained by general slalewldelrends, nor by changes in 

quency referrals (felonies) 
declined; Ihey actually Increased slightly. 

The Effects of the Oltmges 

O
ne o( Ihe mosl slrikhlg eUecls of Ihe changes 
was lhat more Ihan 700 YOlllhs IVere permU­
led 10 slay In Ihelrown homes (or home de­

. lentlon. Given Ihe sometimes long-inslillg, 
negallve eUecls of 01' ',.,(-home placemenl, lhe dramalie 
uplurn in home delenllon produced a more humane 
aUernaUve lor mallY youlhs. 

Allhe same time, Ihe'use of home delenllon did nol 
jeopardizepubllcsalely. Thelnere"se In home detentioll 
cases Ihal Were relurned 10 secure delenllon lor new 
violations paralleled lI,e Increase in lolal home <leI en lion 
cases. Also, Ihe percenlage 01 all home delenllon admis­
sions Ihal were relurned (or new law violations was 
virlually conslanl: -{ percenlln fiscal year 1967-1988,4 
percell I in fiscal year 1986-19B9, and 5 percenl In fiscal 
year 1989-1990. 

Financial savings resulllng from Ihe changes Were 
slgnilleanl. Ina rer.0rl discussing rellnandng opllons lor 
Drownrd's juveni e jllsllce syslem, Ihe Cenler (or Ihe 
Siudy olSocial Policy showed Ihallheaddilional cosls of 
the allernallves and Increased Use 01 home delelllion 
Were more Ihan malched by saving. (rom Ihe reduced use 
01 securedelenllon.' Furthermore, "roward was able 10 
avoid Ihe cosl 01 building addilional del en lion capaclly. 

Several months aller Ihe Inilialive ended, we lound 
Ihal communlly support (or Ihechanges was slrong; and 
remaining problems were being addressed. 

Allhe closeo( 1990, JlRS conlinued 10 use risk assess­
menl (or Inlake and continued 10 promole Ih~ allerna­
tives 10 secure delenlion Ihalwere Implemented during 
Iheprojecl. Theaveragedaliy population In Ihedelenlion 
cenler had dropped to 75 juveniles as 01 jammry 1991. 
Ilolil Ihe home delention program and Ihe reBidenlial 
n!ternallve were operalillg al capacily rales. 

Currenllrendsin i1rowanl COUllly In<licale Ihal jllve­
nile delenlion pradlcea will conlinlle 10 Improve. The 
i1roward COUllly Juvenile Delention Project has had 
slgnllieJnl inOuenee as well on del en lion policy and 
pracllees III olher ill,isdictions In Florida. The Drowant 
inllialive has conlribuled 10 a helghlened awareness of 
detention problems and sotullons, lhe Idenli(icalioll 01 
viable del en lion allematives, alld develol'menl of Im­
proved policies for detenlion decis\o:,I-maklng and prac­
lice. 

The work of Ihe project highlighted delenllon prob­
lems wllhln Ihe youth servlees and policymaking com-
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munWes. Many of Ihe successes o( some pasl eC­
problems Iha' currenlly 
plague Juvenile delenllon 
are virtually Invisible to Ihe 
cOn\n\ulllly; del.!ned Juve­
nUes have rew advocates, 
and the public generally 
l<now5UtUeaboutdetenUon. 
Articles In various publica­
tion., some good notice by 

The development of realislic 
alternatives to secure detention 
was a banner accomplishment 

of the project. 

forts to reform Juvenile de­
lenlion praclices l.avebeen 
brief." The Broward IIIU!~­
live was nol Ihe firsl ai­
lempllo reslrlct Ihe use of 
secUre detention In Aorld •• 
A major slalewlde leglsla­
Uve r.ronn effort In 1980 

the media, and speeches at 
profes.lonal meellng. have brought allonllon 10 Ihe 
proJed'. work. Thl. visiblllly has fostered Increased 
Interest In and understanding of Juvenile detonllon. 

The developmenl of realistic alternatives 10 secure 
delenllon was ~ banner accomplishment of Ihe proJecl. 
These alternatives would have been Impossible wllhout 
Ihe publlc-prlvale parlnershlp. developed wllh Ihe Boys 
Clubs and Lulheran MinIstries. Furlher,lhecooperation 
of Ihe school board In slalling Ihe daytime report cenler 
\Vas Invaluable. A. judges, allomeys, and leglslalors 
wilnes.ed Ihe e((leacy of these resources, attitudes 
ch.nged and re.isl.nce 10 Ihe allemallves was moslly 
overcome. "uri her afflrmlng Ihe value of such allerna­
tlves to secure detenlian.lhe Aorida leglslalureadopted 
Ihese models In appropriating new funding for Ihe slale 
delenlion oyslem a. part of Ihe 1990 Juvenile JusUce 
Reform Act .. 

Most Imporlant (orlhe long term, Ihe Broward Counly 
Juvenile DetenUon Projettlea direclly 10 Improved poll­
deswUhln Ihecounly and ulUmalely Ihroughout Florida. 
For example, Ihe developmenl and implemenlallon of a 
risk assessmenl inslrument was a principal part of Ihe 
project's design (or Ilroward Counly and laler became a 
key parI of Ihe delenllon change. enacted by Ihe !'lorida 
legl.lature. In fact, much of Ihe 1990 Juvenile Jusllce 
Reform Act addresses delentlon; a major porUon of Ihe 
subslanllve pollcy Ihalthe legislalureadopted was laken 
direclly from Ihe products and work of Ihe projeci. 

The Droward Counly Juvenile DetenUon Project con­
Iribnlell 10 a slgnlfle.nl decline In bolh Ihe number oC 
admissions 10 and Iheaveragedailypopulallon of secure 
delention in Ihe Calmly. This success may be credited to 
Ihe Implementation of obJecUve delenllol\ Inlake crUeria 
and the development and expanslonof community-based 
delenllon aHernalives. 

A 
nllmber of lessons can be learned from Ihe 
Droward experience Ihat have Impllcalionsfor 
a wide v.rlely oC pollcymakera in Ih. juvenile 
Justice system and I" Ihe human services, In 

child welfare, In youlh services, and In menlat health. 
Child advocales also will wanlto lake nole. TI.ere have 
been relatively few construclive allemplslo confronllhe 
shorlcomlngs of Ihe Juvenile delentlon system. 11.e 
Nalional Council on Crime and Delinquency i. workln!; 
\Vllh some jutisd\c\lolls in Callfomla loimplemenl obJec­
live Inlake crlierla." 

. .Nonethetess, It ts imporlanl 10 remember Ihal Ihe 
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had effectively reduced.e­
cure detention usage by 

aboul one-fillh, bul was overlurned Ih. following year as 
a result of pressure from police. proseculors, and Judges. II 
Similarly, Ihe gains from Ihe Ilroward projec\ may he 
.hort-Uved. It remains 10 be seen holY faithfully Ihe siale 
wilt Implement lhe MW leglslalion and 1Ilhaller,lslalion 
can wlthsland Ihe forces lila I led 10 Ihe eariler reversal. 
Neverlheless, the reslills of the BrolYard iniUalive dem­
onslrale Ihallhe use of secure Juvenile detention call be 
reduced lhrough a combination of allernatlve programs, 
more reslrlcllv. Intake, and dlllgent monllorlng of Ihe 
syslem. 

The juvenile delenllon Issue cannol be lefllo Ihe juve­
nile Justice syslem to resolve alone. Jllvenile delentlon 
poJ[cy carries Implications for the entire child wetfare 
system. We know Ihal youlhs whoaredelained are more 
likely 10 evenlually be placed In fosler homes or olher 
child caring Inslilulions, conlrlbuting to Ih. burgeoning 
number of children who are being placed 0111 of Iheir 
IlOmes. Except in abusive or negleelful sUllations, dill­
drell should be allowed to remain in thelr olYn homes; 
bul Juvenile delenllon pracllces have encourar,ed Iheir 
removal. 

Altempts 10 reform Ihe jllveniledetentlonsyslem must 
Incorporate the supporl of proseculors, Juvenile courl 
Judges, proballon officers, and law enforcemenl offi­
cials, many of whom must fullill slatulory requlremenls 
Ihal define their roles In juvenile delenllon. Changes In 
Ih.system must recognize tI.e responsiblliliesof aUlh.se 
parllclpants In the syslem. 

Any refinement In current Juvenile delenllon rolicy 
and pracUce call. for exlraordluary collaboration among 
lawmakers, human service providers, law enforcemenl 
officials, and represellialives of Ihe COllrls. In Broward 
Counly, we found Ihat change Is possible and Ihat lis 
effeds can b. far-reaching. Long-lasting Improvemelll 
will be Impossible, however, without Significant 
Inleragency cooperalfon and the Involvemenl 01 both 
Ihe public and Ihe privale seclors. PIV 
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Senator KOHL. Thank you, Judge Orlando. 
Judge Mitchell? 

STATEMENT OF JUDGE MITCHELL 

Judge MITCHELL. Senator, I appreciate the opportunity to join 

• 

with you this morning in a discussion of' the nature of the juvenile • 
courts in America. I am a judge of a very busy trial court. In that 
capacity, for example, yesterday I sat on 40 proceedings. Those 
were adult proceedings, they were not juvenile. 

For the 8 years that I have been a member of the bench of the 
City of Baltimore, my responsibility has been as an administrative 
judge to the juvenile court, though for the last 2% years I have 
served in other capacities in that court's general jurisdictional re- • 
sponsibility. 

In my capacity here today, and in my presentation here today, I " 
am not going to present a written statement to you. I have already 
given you my written testimony. I believe the committee has, and 
the staff has, reports that have been prepared by various bar asso-
ciation committees as a review of the juvenile court in this oper-
ation. • 

We invited this gaze, because we knew there were some things 
that v'ere wrong. Most of the things we knew were wrong were the 
public perception of what occurs in juvenile justice. 

Let me take a moment, if I may, to explain how Time Magazine 
chose our court, and then what they did with regard to examina­
tion of the juvenile justice system as it exists in our community. 

We were approached because they wanted to see what it was like • 
as children were treated in courts-what happens to kids when 
they come to court. They spent a month or more researching, fol-
lowing, and going with kids, and families, lawyers, police officers, 
prosecutors, and case workers. 

We allowed them extraordinary access because our premise was, 
no one understands the court, therefore, what they don't see and 
what they don't have access to, they suspect. We thought it might • 
be appropriate to allow this extraordinary access, so that the com-
munity, both political, legal, general public, business and civic, 
would have an understanding of just what occurs-what wars are 
being waged as people who are committed and caring try to save 
children. 

They spent so much time that they decided that it would be 
worth a cover treatment, but the story of what happens in our • 
urban communities to children and families is too depressing-it is 
too depressing to present nationally. 

I urge this committee to not necessarily throw money at the 
problem, but I urge this committee to send its staff to the courts, 
spend some time in the courts. The theoreticians will tell you what 
the courts don't do-see for yourself what occurs. 

You would be welcome in my court, but my court has received • 
too much attention and publicity. You would be welcome in the 
courts in Milwaukee, you will be welcome in the courts in Chicago, 
you will be welcome in the largest juvenile court system in the 
Nation, in Los Angeles, CA. 

• 
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Spend some time walking and talking with people who practice 
and try to help kids and families. Spend some time with the police 
officers who arrest these children and try to work with them. 

I hope my invitation is not extraordinary. I also hope my invita­
tion is, at some point, accepted. 

It does no good for a juvenile court to come in and try to help a 
child when the child is dying. We need to get to children earlier. 
One of the things I cited in my written testimony to you is the ex­
ample of truancy. We all know the studies, we all know the re­
ports. Children who don't go to school don't succeed in life, or their 
chances for success are greatly diminished. 

But, because of budget considerations, the number of truant offi­
cers has been reduced to the point where we inquire now as to why 
Johnny or Sally is not in school by means of a telephone computer. 
We have, because of budget cuts, reduced the school system's abili­
ty to prosecute truants, so that now, after the child has missed two­
thirds to three-quarters of the school year, the case is brought 
before the courts. What do you expect us to do? 

Senator with all due respect, and with as much deference as I 
can muster to present to you, I disagree with one of your comments 
in your opening statement. Of the children who appear in my 
court-without regard to age, be they 2 days old or 19-99.9 per­
cent have lawyers, and these lawyers are the best in America. 
They work hard, they struggle, and they do not let any right, 
whether it is due process or otherwise, go unchallenged. 

Again, I believe that the courts are worth saving, if the commu­
nity finds it appropriate to spend some time to understand it. 

Thank you. 
[Judge Mitchell submitted the following material:] 
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TEST HIO};\ OF 

JUDGE DAVID B. MITCHELL 

lJl\ITED STATES SENATE 

J~VENILE JUSTICE SUBCOMMITTEE 

March 4. 1992 

'hASHI-;GTO\. D.C. 

1. 

The invitation to appear before this committee was extended by 

Senator Kohl one week ago today. While I accepted the opportunity 

to discuss the operation of an urban juvenile court system. It 

unfortunately left me little time to set forth my yiews in a 

written fashion for the record of thIS proceeding. Perhaps during 

the questioning phase of the hearing there will be an opportunit~· 

to more fully develop the areas of interest to the subcommIttee. 

I cIte ihe subc:ommlttee to documents that have iJeen submItted 

earl ier to its staff. Speclfical h. the report of n. Ted Hubin of 

• 

• 

• 

• 

the InstItute for Court ~!anal'!ement of the Katlonal Center for State • 

Courts of !\ovembE'r 12. 1991. the report prepared by me to the 

SpeC:lal CommIttee of the Bar ASoclation of BaltImore City ("Russell 

Committee') of January. 1992. the reports of the Russell Committee 

lssuc·d [if'C'E'mber. J990 and .January. 1992. and thE' article that 

appeared In thc January :0. 1992 Issue of ID:!1. magazIne are brought 

to your attentlon. 

Let me say that 1 appear as a judge of the CIrcuit Court for 

Baltlmore CHy. My POSItIon WIth that court js as the Judge in 

charla of the operatIon of thc DIVISIon for JuvenIle Causes. a term 

which Simply refers to the Juvenile court of this jurisdiction. I 

• 

do not appear here as the judge charged with the administrative • 

responsibility for the Circuit Court for Baltimore City. M)' area 

of responsibility is considerably smaller. I also do not appear 

before this subcommittee as a spokesman or representative of the 

judiciary of the State of Maryland. I do. however. have the 

adminIstrative duty to manage the largest and busiest juveni Ie 

court system in Maryland. 

It has a I so been my pr ivj I ege to serve as a member of the 

Board of Trustees of the National Council of Juvenile and Family 

• 

• 
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• 

• 

• 

• 

• 

• 

• 

• 

Court Judges. 1 feeJ compelled to make it abundantly olear in the 

record of these proceedings that my appearance here today is as a 

jUdge of an urban juvenile court system. I do not appear before 

thIs sub~ommift~e In any representative capacity. Over the course 

of th~ past few years 1 hays s~r\ea on and chalre~ cDmmittees of 

lhC' :iallonal Council. That has brought me Into a Position to 

discuss court futures Issues with mam' of my coil eagues from 

throughout the nation. WhIle my views arc In no way representative 

of anyone but me as an IndIVidual. 1 am confident that they are not 

atl'lJical. 

11. 

Baltimore Cliy IS an urDan community that IS bounded on all 

SHies by affluent SUburbs. As With many such communitIes in the 

northern and eastern portions of the \:nlted Sia,es. It is beset 

wlih a dlsproportlonat,· sharI! of the poor and dispossc'ssed in our 

SOClct:-. lihat once had been a thrh In!! diverSifIed el'onom~' that 

hr."l a strom~ manufactUrIng base withIn Its City limits and the 

surrounding suburbs has become a service dominatea economy. With 

It came the attendent loss of jobs for the upwardly mObile and in 

many cases the least educated among the citizenry. 

The social structure of that community has deteriorated as 

wei I. All contrIbute to a quality of life in the "inner city· that 

affects the level of crime and delinquent behavior on the part of 

the juvenile population. School records of those Who come to the 

attention of the juvenile court are uniformly dismal. Non-

attendance and behaVioral problems for those who do attend are the 

norms. It seems that the publIC education system for the 

adolescent fai Is to contribute to a productive 1 ifestyle. The 

church IS of little Influence to this population. Those Who are 

affected by the rell«louS community attend church but not court. 

lhe Iltany ,'ontlnU(!8 whethpr the topic is the disappearance of 

affordable housing. the vanishin, tax base. or the disappcarance of 

meaningful work. 

The scourg(' of Illegal drull's IS a si~nificant ('ontributing 

factor to the decline In thp quality of life for al I AmerIcans. It 

has jntroduced fear and random violence into our communities. No 

one anywhere IS free from It. influence. That problem is 

magnlflced in the cities of America. It IS unfortunately t~e case 

in BaltImore City. Thll lure of dru/ls and now sadl~' drug lrafficing 

is overwhelming the courts of my city. The Inltlal purpose of the 
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sp~clal com~ltt~p of thp Bar ASSocIatlon of Daltlmore City was to 

illVE'stlltale the affect narcotIcs was having upon tne oourts of this 

communlty. lts reports have been startling to those unacquainted 

with the problems. The stark reality of the situutlon has spurred 

the political leaders of the state and city Into action to start 

address inl the effects. and in some very I Imt ted. the causes. 

Violence attendante the presence of drugs. That Violence is both 

ta7geted at ethers who traffic in these substances and now Innocent 

bYstanders. More and more citIzens in the community are witnessIng 

children. babies and toddlers. as the victims of this random 

Violence. A story appearing on the Monday. March 2. 1992 edition 

of the NBC national evening news opined that fifty percent of the 

Victims in the gang violence in Los Angeles. Cal itornia were 

innocent chi ldren caught in the cross-f ire. The instrument of that 

VIolence in the gun. 

III . 

lhe court system of my communIty is a mixture of State and 

City financing. Maryland has a four tier court system. At the 

lowest level is the statewide District Court which is fully funded 

lly thc state. That fundiM! includes the Judges and all support 

personnel. It is a court of limited Jurlsd1ction. Each of the 24 

pol)tical subd1visions has a common law court of general trial 

jurjsdlctlon. Thel court lS at the nE'xt level and is the circuit 

court system. The jud"es for this system are compensated by the 

state but slt 1n courtnouses proYlCled by the local subdivIsion. 

1hc staff of the judie IS provlded by that same subdivIsion. If a 

communI ty has a need for all addillonal resident circuit court 

Jud>l"e>. the NIlCf .1ud<:(' of the state· iudlclary must certify th9.t 

need to the governor and legislature who in turn consider providing 

the jud<:c. 1he next two levels of the Maryland court system are 

the appellate courts. There is an intermedIate and then a court of 

last resort In the state. 

1he basic structure of the Juvenlle court In Baltimore City 

\'<'as determIned in the era of 10.'01' I d War II. There wou I d be one 

member of the Ciruil Ccurtl Bench designated to preside in juvenile 

• Lnlil January I. Ifl8:J. the> ::11'OUlt Court for Baltimore Cit\' 
had been knoMn as the Supreme Bench of Baltimore CIty. The General 
A,,"cmhly In 1982 authorl2(>(1 the change in the name of thc' court to 
make It consIstent WIth the o~her courts of the state. No cbange 
11l tlle ('ommon tal' author1 t1> 01 the court was necessary. 

• 

• 

• 

• 

• 

• 

• 
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matters. An official appointeel by the Bencht was designated to 

assist the juvenile court judge in the fact finding aspects of the 

Its dutles and make recommendations as to appropriate dispositions 

of the cases sO referred. Over lime the complement of masters in 

BaltImore cIty grew from one to its present number of eight~. 

These indlvldu&ls and their staffs are consIdered employees of the 

courl. The CIty of ilaltlmore pays their salaries. I do not know 

whether It has simply proven easIer over th~ vcars to obtain a new 

master When the demands of the docket dictated it or Whether 1he 

addition of new masters was the response the court gave to a docket 

that h'a.; not hIgh on Its lIsts of prrorlt](·s. lit.a te\'('r the 

motIvatIon b.hind the deCISIon to expand the staff of th~ court at 

VIHIOIIS tunes. the cc,urt ha>. only bef'n oxpandt'd In the directIon of 

ministerial rather that JudIcial staff over the yearsl. 

Tbe juvenile court has not been gIven eIther the attentIon or 

resources to remaIn current WIth the issues It was called upon to 

confront. As a consequence. it has not remained current with the 

problems of tfie moment. It literally functions in a pen and quill 

enVIronment In the era of rapid telecommunications. This is due 

mainl¥ to a lack of leadetship in the judiciary to these problems 

gOIng back decades and the Indifference of the political community 

to the structural needs of the court. 

To thIS must be added the demands placed on the criminal 

JustIce s~dt~m. It has became 'the horse that ea\~ all the oats in 

the barn.- The need for more and more pr.~on space. and more and 

more po 11 ce to enforce the i "ws. and more and more' judges and 

prosecutors to i'rotect the pub] IC from the acts of the adul t 

populatIon. has drl\en the system. The Juvenile Justice system has 

been left to fend for Itself. Th,> concentratIon of those who make 

. ~ The speCIfic title of the person IS Master. In other states 
II sImllal!' ~osltlOIl is cal led a CommiSsioner or Referee In 
.'lan·jana. thiS mInIsterial official 15 law trained and apPOinted bv 
the CIrCUIt court of the local subdIvision. -

, 3 This number has now been artifleal!p reduced to seven by the 
retIrement of one mastl'lr effecpve Februar~' 1. 1992. The CI1.y 
flnance d.ep.artm",nt ha.s now Indicated that the authorizatIon for 
tl:Iat p.osltlOp. IS beIng withdrawn in the wake of Its severe 
fInanCIal CrI!!I!'!. Wherl,l the Court, thought it \~ould be able to 
retain the POSItIon even If temporarIly unfilled. now that PDs:tion 
has been removed permanent],. 

flespi to cri t Icism of this system by thp. Unl ted states 
Supreme Court in·.Swlsher v. Brady. U.S. • 98 S. Ct. 2699 
()978) additional masters positIons have been adder! by Maryland 
courts. The _ only sIgnIficant. attempt to add;-ess the 

\ dIsproportIonate. use of ·these offiCIals Instead of judges '5 
present I y underway. . 
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Lh~ polIcy decisIons and allocate the funds La waMe wars on crIme 

ane! drugs have negl e('ted the ,)uveo) Ie ,lusL Hoe syst em 1 n the 

proC'ess, lhere 15 a substantIal ('oneentratlull on those Who 

penetrate t~e deepest end of the s~st~m 

Ihe net N'flUI t JS that tht· ,1U\enll(' lu~t)('t, srfltem has been 

I(,ft !II equlPIH'O to respond Lo till' present eha!lengt's, IhaL IS 

one of the reasons I am puzzled by those who arque that the system 

shoulu be scrapp",d. If not thiS, then they must ue prepared to 

return· back to the future" of the pre-Juvenile court era of a 

century ago. Then underage offenders were tried and Incarcerated 

wi th the adul t population wi thout regard to their youth. If not 

that, then a new court system would have to be created. Scrapping 

the juvenile court is akin to throwing out the baby with the bath 

water. It needs the attention of the JudicIary and political 

community to mahe It more effe('tlve than ]t has been. It requires 

thiS asslstan('e to reach Its potential, There are reforms that 

should be made as with an~ bureaucratic end~a\or, lhat, however, 

in my vIew IS not a Ju~t'ileatlon to end th(' court. 

S]mllarly. th~ support syst~m of the juv~nl Ie court must have 

the conslst~nt attentlun of the political communlly. lhe foeus of 

that support system must b" mOJ'1: toward pre\'t'ntlon anti early 

Intervention and awa) from detentIon and IncarceratIon. Kumerous 

studlE'S of thc' lJ'eatm('nt al tt'rnatJves for .luveni Il:s have 

demonstrated that effc-etl\'e community based treatmc-nt IS less 

costly anti morE' effectIVE' that mas~ive trainIng 5('hools. III 

~jan'land It. cost the ta~qJa"t'rs an average of $55.000 a year to 

InC'arcerat(· a .1 \IV ('11 1 1(' off~nder In Jis only traJnlng school. 

I..ontrast that I\lth till' SI:G.lJOO annuallZed \'ost of manr community 

basea non-resldent]al treatment faCIlltles. Kot only does the cost 

ratio favor this form of treatment, but the recidivism rates do as 

well. This then should be emphasized in Maryland. Unfortunately. 

o",cause my state is in the· throes of a fiscal and economic crisis, 

all levelS of governm('nt are dOhnslzlng. Ihe flrst 1.0 go in the 

effort of the state Department 01 Juvelll Ie Servlt'es were the 

community based treatment program funding. 1t has been removed. 

The Baltimore City court IS left With the alternatives of an 

overworked probation staff and the traiDlng school. Both are 

already bursting a~ the seams. 

The rights of those who appear before the court, whether it is 

the accused, the victIm or the parent, are of paramount importanoe 

• 

• 

• 

• 

• 

• 

• 

• 

• 



----- ---------------

•• 

Ie 

-

to my court, 1 dare say every JuvenIle ~ourt Judge or master with 

wbom 1 have had contac't over thE' paRt eIght years (If serVl(W as a 

Judge ila" loet-11 c'unpt'rl1prl "Itli thc' rJ~ltts uf t},e.loll· ~no appl'ar before 

them, lhls must loP particularlY so In the JuvenIle court where 

<'tIl Jdrf'n are at Issue, 10 sugg(·st oll)("rl'olst' conCE'rns me, 11 also 

suggc'sts to ml' lIlal lh",'p\lp"ers haq' not altend!'d a session of a 

l'utH'l, 

11 has also oem my \)1'1\'11">1" 10 sen-eo as fae'ul t; at trainIng 

sessIons for JllVE'JlII,' c'ourl JIWgC'!', and masters. attornE')-s and cases 

wOI'hE'rs tor tilE' eight )-E'ars Of my ,)U,IJ('UlI SPr\:('fo, fhal has been 

[H)tl! Ifl ~l!'1J')lanCl aud III r.th,-r parts of Amc'rlc'/" J ha\(' lecturl:'d In 

,'JISSI$SIPPI Lo jU\f'nl J(' Jlld\fe" ~n,J pn/sc'c'Ulu!'" alJlI dC'ft'r:d('rs on 

Ju\enJIE' lah and procPdure. J I has IWE'n m) E'Xjwr It'TH", that thpse 

l-'r(Jfe~sional" art' 11\01 pn-par",J III }1l'rmll aJl~ lrali1rn('llln~ U).Iun the 

rIghts of any parLI~I).lant ~Ithoul a vIgorous challenge, The roads 

to the appellate courts are well known to Juvenile court 

parU c ipanL s, 

Juven i I ('f; charged In th comml it Ing act s tha t if done by an 

adult would be crimes are rE'presented by attorneys throughout their 

appearancE's before the court. ThIS IS the casE' from the moment 

that chi ld first appears in court unU I the case IS Closed. No 

action of thp court ever occurs when the chi ld is represented 

W 1 thout the presence and know! edge of that attorney, Less than one 

half of one per cent of children in delinquency cases is 

unrepresented by caunse I , In Baltimore City, that counsel is 

provided by the state funded Offlce of the PubliC Pefender, Its 

JUvenile Court DiVISion js excellant, P~rhaps 1 am prejudiced to 

some extend becausE' ] once served there myself. The due process 

and other rights of the accussod arE' safeguarded vigorously! 

TJ1f' publiC, and nee the polItical communIty. do not undersLand 

the JuvenIle court system of JustIce, I dare say most judges do 

kllow or understand It themselvps. The proceedings are closed to 

the gen",ra I pub I H:. JIlC'rl' I" th(' StlSplC'lon that whal is done 

beyond a persons gaze IS stlspe~l, Qll1te naturally, those who do 

not know are SU5PICIOUR. My own colleagues. most of ~ho rea~t with 

horror at the suggestion to ser\e In the ju~enjle courl. did not 

('orupr",b;mtl Ill(' mullltutlp of ).Iroblerns and C'hall(nlg,'" f·lwounter(.d in 

the Juvenl Ie court untIl thE')' read m~' repor! ta the Russel I 

Commlttep, \ow thpy are supportIve of chan,e, Hefore they did not 

kllO\\. hen' Ilot Inful'/oI'd ur <lId HOi bother tel lw Illforml.'d. The same 
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)S with the polItical community. It was ~asler to rail agaInst it 

than to learn IL. One of the reasons I consented La writers and 

photographers from TIME magazine spendIng a month In the Baltimore 

City court and challenged the lawyers for the chIldren to allow 

thIs lntruslon was to have the publ ic see ami understand what 

happens to faml! les and chIldren In court. We wanted the public to 

know that there are dedicated and hard working people there 

attempting to do the public's bUSiness. 

No juvenile court system is going to be effective unless and 

untIl a shift in focus occurs in the treatment of offenders. 

Earlier identIficatIon and concentration of resources is the key. 

Preventive measures must be brought to the fore. School truancy 

cannot go untreated like In my community. We do not get the cases 

untIl the chIld has mIssed someth!n. like 120 out of 180 days In 

Ih!' sl'lIo(,1 YNl.r. 'Ih~ iltaff 01 the' 5('/100) H~'slC'm th~t IS charged 

1>1 th prE'llllring and prE'::!"nt lng lllese C'HSC'S was (:ut YE'ars ago as an 

effort to savE' monty by our local Rehonl system. If a Child misses 

t"'o-tJlIrd!'1 of a S('llOlIl Year. JI'R too late to urin!( the matter to 

l'ourt. '[hE're IS not mut'l! that \'1(' can do. That process IS mE'rely 

an E'xaml>l e of ho" much that IS brought to courL IS too late In a 

"hI I"'!; 111('. t.ar'IIPI' Inl('rVI-'JltIOIl 1" llecessary. 

If ~n\l "alit to hl'lp !.til' f'o)'sl(>m. provld .. the> fUlids to mak~ it 

hork. Jf you I,ant to he·ip. slJend sume tIm" IdC'L1Wd hE're as a 

month or morp) of a COoC'E'lllrated naLure In the Juvenllp courls of 

Ii'll" JUU lon's ('It)(,S. 1 <"r,al IPll<!(' you and your :.;taffs to viSIt the 

!'>lll'cessfui communJt} LJased trr-atml'lli. models run b) th~ publIc ancl 

private commulllties lhroughout Am(>rlca. I ehal lenge you and your 

staffs to not let the naysayers rule Lhe day. The juvenIle courts 

of America are indeed -wagIng a thankless struggle to save society· 

lost ChlldrE'n.-
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Of Agony 
A rare look inside a juvenile court reveals 
a system waging a thankless struggle to 
save society's lost children 

Clarellce Mitchell 
COllnhollse is home 
to Baltimore's 
chaotic jl/vellile 
COlirt 

By MICHAELRlUY BALTIMORE: 

This is the story of a courthouse, a 
group of kids who passed through it 
OtiC week and the people whose task it 
is to rescue them. 

Clarence Mitchell Courthouse, a 
brooding Beaux Arts monolith in the 
heart of Baltimore, contains the Balti­
more City Juvenile Court. Like the 2,500 
similar juvenile courts across the nation. 
this is where the battles are being fought 
against some of America's toughest 
problems: drugs, disintegrating families, 
household violence. As these problems 
have grown worse overthe past two dec­
ades, the judicial system designed to 
deal with them has crumbled. nese 
courts are an indicator of the· country's 
compassion for families and its commit­
ment to justice, but increasingly they 
have neither the money nor the person­
nel to save most of the desperate young 
souls who pass through their doors. Al­
most no one seems to Care. 

To protect the children from the 
stigma of being branded as criminals, 
the proceedings of juvenile courts are 
hidden behind a veil of confidentiality. 
In an effort to show the strains on the 
system, a group of TIME correspon­
dents waS given unprecedented access 
to the Baltimore court. The identities 
of the children and their parents have 
been changed, but the stories are true, 
and they are typical. 

fIME.Jt\NUARY17,IW2 

Antwan 
Ringed by Bilitimore narcotics cops and snif· 

fling into a ttssue~ Antwan Davey look..'illike a kid 
caught in n bureaucratic land of giants. Just three 
hours earlier, the cops nailed the skinny lO·ye3r­
old boy in a playground drug bu!io\. Nuw. in a tin· 
def-block squad room in enst Ballimorc. he 
sl(luche.c; in a green office chair. unlaced Elonic 
lennlsshocsjust touching the Hoor. 

Tho teenage drug dealers. sullen and silent. iiI 
ncarby. Moments before their nrrest, they had 
forced Antwan to hide their wares in his socks. 
"That's usually what Ihey do now-give the slUlf 
to a little kid," says arrcsling officer Ed Bochnlak. 
who watched the deal go down. "We were lucky to 
SteiL" 

Crime and drugs are c\'cl)'Where in America's 
inner cities. For Anlwan. Ihey were only a few 
yards away as (he young. .. ter floated high above his 
steamy ghetto playground on a turquoise-and-



orange SWing set At the playground's edge two 
teenaaers were selling vials o{ cocaine {rom a 
curb!i1de Slash. One dealer cut a SCOrc with a pass­
ing woman; looking over at Antwan, his partner 
spotted an opportunity. 

Sauntering up to the youngster, the pusher de· 
manded that Nttwan serve as a hiding place (or 
the stash or else face a beating. At first the child 
refused, then gave in. Business continued-until 
the llZoDe Rangers," an undercover Baltimore 
vice·and·narcotics squad that had the dealers un· 
der surveiUance. suddenly sprinted into action. 
One teMl of Rangers nabbed the de~lers; another 
pulled Antwan off the swing and confiscated the 
vials. By the time they reached the station house. 
the little boy had dissolved in tears. 

Then Antwan got h\s fitst break.. A juvenile· 
services worker sat down beside him. "Are you 

I sony for what you've done this evening?" he 
asked the boy. "Yes," mumb1ed Antwan. OIHave 
you leamed a lesson?" he ,sked. Another soft 
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yes. Alongside the boy stood his mother Syrila, Familiesfindjuslice 
~~~ :~~~l1~~~~t;l~a:h:~~el:d:t~~~w~~~:~ elusive as they 
dedded to let Antwan go home-he had no prior wander the courtts 
~r:,.~s:;;;:o long as she brought him to court the hallways 

Syrila had tried repeatedly to warn Antwan DC 
Ulicit goings--on at the playground. But such warn~ 
iogs carry linle weight for a kid growing 'Up on s0-
ciety's margin. Antwan lives in a storefront apart. 
ment just blocks from the drug-saturated play­
ground. His mother and grandmother survive on 
public assistance, and his mother is battling de. 
pression with medication and counseling. His fa. 
ther is long gone. 

The next day Antwan and his mom show up at 
juvenile court~ which is crammed into the base­
ment ot aarence Mitchell. The building's massive 
columns. vaulted ceilings and diml)' lighted corri. 
dots c.cnjure Heeting images o[ a dungeon. Chit. 
dren wander the hallways, 8 few in tears. The wa. 
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l~r (ountaini; are 100 high for most to reuch. 
Lawyers, thell' annssputingovc:rwitb folders, bus· 
lie about. Sh~riff's deputies cast jaundiced eyes on 
it aiL 

Syrita Davey, dressed in a white blouse, purple 
skirt, hoop ell!'ringS, !its with her son in a noisy, 
claustrophobic interview room. law student Har­
ry Kassap. a \'Olunleer in the publicdcfendcc's or· 
flee, listens to the boy's sloty. The defender's or· 
iiee, which represents indigent youthful offenders. 
usoalty has only a few minutes to learn about e 
case before the accused must appear before a 
master in chal'lccry. one of the qun.d-judicialhcar .. 
ing officers who presides injuvcniJc court. It does 
not take long for Kassap to become outraged. 
''The kid was a complete victim/' he lalcr 
observes, "yet the system treats him as an abso~ 
lule crirnimd:! 

Antwan gelS his second hreak. The defender's 
office assigns. his file to. chief public derender Da­
vid Fishkin, a genUe giant Who looks like a beard~ 
ed Ichabod Crane. More than anything elsc. Fish~ 
kin decides, efforts must be made to keep Antwan 
"out oc the system" by placing him in a "diver­
sion" program. which offers counseling and indi~ 
vidual aUention rather than barsh penalties like 
incarcerotion. like cvcryone elsc in the court· 
house. Fhhkin Icnows that once a kfd (alls deeper 
into the justice system. he may never get out. But 
the lav.yer is WOrried that the prosec:otor on the 
case may. have something different in mind. He 
makes a cell and dis.c:ovefSt to his dismay, that as· 
sistant statc's attorney Mary McNamara, 29, a 
well·known hard·liner on drug lssUCSy will oppose 
him. 

nME,J}.NUAIlY21,lm 

"Oh," says a s.lightly flustered 
Fi~hkin. 

"You souod dl ..... ppolnted,... replies 
McNamllra. 

"Well. you know, I'd like to keep this 
case oUlorthesystem.'· 

"Dave, you know my policy on drug 
dealing," MeNamllra answers. tben 
patlses. "But I'JI rend the report and keep 
nn open mind:' 

A third break ror Ant\l!an: McNamam, 
who worked -as II nighl bailiff to get 
through law school, is actually on Fishkin's 
side this lime. She W,1.s born and raised in 
New Jersey in a blue-collar family; her 
hard·nosed reputation is a reflection o( a 
strong sense of outrage at Ihe Inner~1y di~ 
S.1ster. "Sometimes."5hesays, "I get home 
at night and I think my name is 'Bitch: 
They stop being kids to you afler a while. 
Some or them arc vicious and nasty~ 
They'd shoot you in u henrtbeat." 

For Antwan. however. her anger mo-­
mentarily softens. After making some 
phonecaUs, McNamara findsa spot rarlhe 
youngster in Choice, an acclaimed pro­
grarn that enlists college graduates to keep 
tracl:.orwayward kids and ensure that hdp 
is availuble to them. Sometimes volunteClS 
visit offenders a dozen times a day to keep 
them on the: straight nnd narrow, McNa­
mar'J passes the news on 10 Fl5hldn. 

Antwnn finds out his raie laler thaI 
day. "You dOll" want to be arrested 
again, do you?" state's anomey McNn­

mara asks the youngster at his court appearance. 
He shak.es his.head no. She tells him that a Choice 
worker will be hi!» big brother, "What's your jab 
going to be?" she inqUires. Replies Antwnr1: 
"Obey my mom or my Choice worker." 

By Ihis time, everyone in the courtroom real­
izes that this may be the most elusive quarry. a kid 
who can be saved. The tone in 1he courtroom 
change$. Master Bradley Bailey. presiding over 
the case, asks Antwan if he likes to read. The boy 
says. yes. So Bailey writes. somethintt on a slip nf 
paper and hands it to him, "Can you rcad that?" 

"D ,~. ana ••• vid Fish ••• kin;' Antwan rCa 
sponds. Directs Bailey: "You concentr.lIe on do­
ing that-reading-and leave all the other stuff 
Oul on the street." He remands Antwan to his 
mother'S cuslody. In 60 days he must return to 
coun to demonstrate how he's doing. 

The o~tlook ror the two teenage drug dealers 
who were arrested with Antwan-Diuyl Williams 
and Donnell Curtis-is not as hopeful. Locked up 
overnight, they also appear in coun before Master 
Bailey. Daryl's aunt sits in the courtroom, her eye$ 
surrounded by dark circles and her race a tight 
constriction o(lines. A drug addict on the nod, she 
slumps droW5ify against the bench, a handkert'hie( 
over her moulh and nose. Donnell's mother sits 
alert and f\ngry in the back row, Both youngsters 
wear a hard, cmpty-~yed look of fury. 

McNamara argues (or locking the bays Up un~ 
til Iheir full·dress court hearing. in thirty days. As­
tis~t public: defender Robin Ullman requests 
community delentian. which would allow the ac­
cused 10 stay al home until then. Bailey decides to 
lock them up. "What's Ihat mean?" asks Williams, 



a taU, powerfuUy built kid. 14tt means you 
stay in Charles Hickey School until the 
trial." says BlliI~. 

"'What?" shoots back Williams. III 
didn't have nothin' 10 do with that little 
boy." Ullman, prim and bespectacleJ, 
jumps up and orders her clie-Illto be qui. 
et. But he won't shut up. "F_ed up, 
man, II be curses as a courthouse jailer 
leads hbn back: towa.d a holding «11. His 
loud protests echo down the hall. 

Williams hus good reason to (car 
Hickey School, • grim oomctlonal f.eill· 
ty. The accused denier told the arresting 
copshe was only IS. but at Hickey a COlln· 
selor recognizes him as someone else en· 
tirely. c"1)Tonc, are yall back? I thought 
YQU were 100 old (or us now." Daryl is 
reaJJy'I)oroneRnherts, age 19. /fe'shead· 
ed for cdult court. 

Robcru too was oncc a lost young· 
ster. He fell into the court system!1 years 
ago, accused ofmalicioUJ destruction. fie 
w8.!I.alte&.dy a negleaedandabuscd chUd, 
arunaway and a truanL His motherwnnt· 
cd to kick him out of her home when he 
w:as 10 years old. At 1S he frID:\ured a 
kid's skull with a brick for twing him 
atld was later arrested for anon. Psychol· 
ogists claimed be suffered from ncuro­
logienl dysfunction, itUention.tfeficit djs. 
order and poor impulse control. For a 
time; Ritalin. an antihyperaclivity drug. 
helped.:&ut two years ago, he was arrest· 
ed for assaul" and in 1991 he was busttd 
for posses.sion of cocaine and joyriding. 

As Donnell is handcuffed and led out the 
courtroom door~ his lllOthCt is asked if she would 
like to talk to him. "I ain't got nOlhin' much to 
say," she mutters, turning away. Hcr son does not 
tookl1t her as hewalk.sout. 

Antwun's case is one of 1,070 benrinv that 
moved through the court in tl.J:.s single week. Last 
year juvenile court accounted for 61% of aU 
Eighth Circuit Court hearings. Mewing c:a.scs 
through the gridlockcd court is often more impor. 
tant tban dispensingjustice.ln 1991 about 14,000 
new cases were filed, or 20% more tban five years 
ago. Delinquency cases jumped 15%, while abuse 
and neg)cctcases50ared 40%. 

Emily 
Nearly 80% of juvenile-court work: lnvoWCS 

youthful offenderS like Antwan. The rest focuses 
on abused and neglected children. Perhaps the 
most tragi;:: case to pass through Baltimore's juve. 

this week involved Emily Trnvis, 6. Scr 

~:::i:::~~;a~Em~ ily told two depart· that her father 
her sister Tracy, ]0, 

th,i, m".h'''C<lOk"d dinner. 
The 
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ment efforts 10 rid Iheir home oC tbe toxic melal. 
Court papers described the home as filthy. unsani. 
tary and ~ infested.. 

Apparently little bas changed since then. Law. 
}len in Master Bright Walker's courtroom pass 
at~und JeC1:n\ pho\ogJ'aphs of the same house. 
The photos display insects crawling in a bowl of 
souPi trash containers cverflnwingi food spoiling 
on a table; bare, broken mattresses; pOrnographic 
pictures 51trcwn on the floor. 

The Travis family couJd be lorn straight from 
the pages of a William l-~al;lkner novel: a clan to ri· 
val the Snopcs¢s in its deviance. Emilys older 
beolher maims rat! in an alley for recreation. Her 
younger brother's medical iCports indicate hemay 
have suffered anal penetration. ErnUy claims her 
father has touched her breasts!Uld genitalia.. 

To sort out the family's history of incestuous 
relationships, lawyers deWc a complicated family 
tree. The man act.USed or molcsting Emily is not 
only ber father but aJso I],er step-grandfather. 
Emily and her three siblings are the result of an in· 
cestuous relationship their mother had: with ber 
stepfather. And Emily bad been sleeping in a bed 
with her rnother and her father. 

Chiid.welfarc worker V..,la Mason, who re-. 
moved Emily from her parents' house, hi concerned 
that the f::la.tiiy may again slip mit of the. oontrol of 
sociaI·service ;Juthorities,. The department WiUlts 
the COUrt fa place Emily in a fosler home. 

Thiscourt. as parens patriae (literally fatberof 
the country), spends a Jot of time trying to salvage 
children's lives and build new homes for them. But 
adimatcoCincreasedlitiglou:nessandcon(ronta· 
tion, along with a lack of money, has made the task 
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tougher. In addition, the overbUrdened Baltimore 
city socla.l·strviceli department has pathctica1Jy in· 
adequate means te care Cor the children after they 
arc removed from their homes, a situation that 
undermines the department's mwion from the 
start. 

Before Emily" hearing begins, her LtgnJ Aid 
Bureau lawyer, Joan Sullivan. takes het by the 
hand Dod walks hcr upstairs ta a quiet cotlter. She 
asks Emily how she feels in her foster home. "I'm 
still scared," says f;mUy. "Atp;g;.l_ .hadows 
on the wall Mon1lcrs. ~1 The social-services de­
partmcmt wants to place Emily with a cousin, bUI 
the young girl wants 10 Jive wilh her grandmother. 
No. matter bow Su.llivan feels about the matter, 
she is obligated 10 express 10 the court whatever 
Emily, her cljen~ wants. And that may not always. 
appear to be the best solution. 

Sulliv&n asks if Emily knows why she had to 
Icave home.. Emily says she does not, and then she 
spontal1l:ously recants her claims of abuse. 11tat 

nM~/ANUAAY21.1992 

WB.''in't for Ral." she 5a)'S. "I lied." But ber denia! 
rings hollow. 

"Do you tike your ·dad?" Sullivan. continues.. 
Yes, saY' Emity. "He give$ me money." She adds 
tbat ber farher prornised to give her gifts and 8 
partywben she comes home. 

As often happens in these circumstances, the 
lawyers cannot ngree on a solution lor EmUy. 
Since the girl hns recanted and no physical evi· 
denec or abuse c:Usts. 1\ appeaD she may go home 
with her parents. "It's an injustice," observes 
child.abuse expet< Betsy Offe,", .... who has Col. 
lowed Emily's case. "It seems that no matter what 
we know, there is always tI loophole that means 
the chUd will gll~ <' -4;-'t') the situation, and the cy. 
de continues."' Offennan explains (bat there Is a 
tremendous incentive for children to deny sexual 

er 01: them if they keep their mO\lths. shut." 
Offerman used to be a therapist in the social. 
service department's $eXUal-abuse·treatment unit~ 
which was closed in 1990 because of budget 
amstraints. 

As the la~ers continue to arglle in a corridor, 
Emily falls asleep on her cousin's shoulder in the 
courtroom.. Then Master Walker nnives. At first 
thin3s go badly {or the sociaI·services dep:utmenL 
Emily's. lawyer prompts a soclal--seMCCS worker to. 
concede lb •• !he allegedly fiI.hy house had been 
deaned in time (ar Ii larersclleduJedvisit. Theanor· 
Dey (or the child's malher then gets the worker to 
adm!.lhnt f;mily's older ru.er Thlc:y has denied all 
charges of sexual abuse. Under questioning from 
the father'iiI JaW}'er, the .... tJrker acknowledges that 
thereis no physie:l1 cvi~ence afsexual abuse. 

Then Offerman. testifies. Emily. she says, de· 
&eribed her ratbe'.: s. fondling al. a game. "She 
talked about it as if she were going to a binhday 
party," says OlTerman. "She had no sense of taboo 
lU'Ou~ this:' Offerman relates (hOlt when the fa· 
ther was told Emily was berng removed from hrs 
home, be retorted. "You ask Tracy. She'll say 
[lothing happened." 

'Finiilly Emily hctself sits down on a wooden 
chair puUed up at the end 01 a long table to the 
side of. the master's ratsed desk. uDo you remem· 
ber taIbng to Miss Betsy'?" asks Emily'. ISVf)'cr, 
pointing to OlTerman. The distraught child says 
nothil'lg but fingers a piece of c:haUc she has carried 
from lUI interview room. "Was what you told ber 
the truth? .. tbeJawyer asks. Emily shakes her hcad 
no, tben buries it in hcr elbow. 

A few minut/!!; later, social·service; lawyer 
Donna PumeU tries to cut past Emily's reluctance 
(0 admit what she h:tic.ves happened. "AR you 
scared that if you tell, you won't g<t- home?" she 
asks? Emily nods yu. 'IIll'oU said something to 
Betsy, would you be scared to say it now?" Emily 
nods her hea.d yes agafn. I'DQes Daddy ever tickle 
you?" "Oe my feeL On my leg." lU$t 15 (L away, 
.ber fatber Jeans forward, rests his elbows on the 
benct. b,iront of him and states right nt EmUy. 

The final witD~ is Tracy, a ehubby girl who 
smack& on chewing Sum until Master Walker 
makes herremove it. In short order,the girJ denies 
her father ever touched Emily and says Emily ne ... ~ 
er told her o( any nbuse. She also claims she is not 
alraid ofb~r father. 



«Its tbere -a. reason why !lOll wouldn't teU the 
trulh i[)'Cut [sther did touch )'Cu7" asks Pumel~ 
trying to unmlUk the aPPIlle.lt rover~up. Tracy 
says no. Suddenly, Master Walker'a loud voice 
booms BaoS! the courtroom. "She's giving more 
signals than a third·bMCCOacn for the Boston Re.d 
Sox," Walker .says. gesturing toward the gld's 
mother. He .bas been watching her coach Teacy 
from the beach ncarby. 

Afternoon has slipped into evening. Emily'S' 
.mother yawns. When closing arguments end, 
Walker~a klndly 20-ycarvetcnm o[ the bench who 
writes haiku and dabbles in abSlf1lCt painting. 
JUles thatSCXlUll abuse did, in fact. omIt.After tis-­
tenmg to. two hours. or ~es.timony, Walker is ron, 
vincod Ihat Emily has been,..uaUy ubuscd by her 
(ather and wants '0 pratect he;from having it hap­
pen aga.in. He orders Emily to remain in foster 
care and asks social services to evaluate the suit ... 
tlbility of placing ber in a relative's home. 

Don in bsnd, Emily leaves the courtroom. In 
the empty corridor, hc:r siblings hug her and say 
goodbye. A few minutes later, Emily walks with 
hercascworkcrout althc bui1ding and back 10 her 
foster home. perhaps separat~d from her parents 
(orever. The court bns done what it can. 

timothy and Tommy 
Julie Swteney often wonders if her two cute 

grandsons traded onehomolesitua1faD for anoth~ 
er whtn they were uprooted ftom their tnolh~fs 
borne and placed in (oster dlfC.. Thday she has 
brought TImoU1Y, 11, IUld Tommy, 9t to court to 
review tlleir foster.are stalU$. Their motber, Cas. 
sandra, Sweenqs31-yearooQld daughter, is flome .. 
less: she chose c:ocaine over her!Wo sons. There's 
11 warrant out for her arrest on charges ofprostitu­
don, so she won't appellr in court today. "Oxaine 
became her IQ\ler," Sweeney explains. "She told 
me the high was so good that she wanu:dit, eVen if 
it meant losing everything she had. She does love 
bet chUdre~ but she loves Mr. C. more." 

Sweeney. in her early 60s, is: not well enough to 
take care of her grandsons. She wailed f.or more 
than two)ears for tbe socla1-serflccs depnrtmo:nt to 
~ them from their mothers destnlctivc grasp. 
"Jwassendingfoodtolbembyuwattheirmother's 
house." she tells l..egnl Aid Bureau lawyer Lisa 
Watts as they sit in tbe tlluffy waitin,g rPOm. "'1bey 
were abused and bURBlY. They turned rota children 
oftheslrl:ets. nDt:spite the grandmothers frequent 
requests. tbe chUdren were not remoud from the 
home. "[My daughterl was selling furniture alit or 
the bouse and threatened to kill the ymmger boy. [ 
COlllcd protective services again. They went in and 
S<J.id the bouse looked O.K.It's the laxest organiza­
tion I've ever seen." 

Finally Sweeney decided to become tbe chil­
dren's fo~ru' advocate. "Push. push, push:' she 
says. "Nothing cver works according to the sys­
tern. Someone in the (amUy hIlS to do it." 1"'0 
years 'frg;o, when Cassandra's drug habit became 
uncontrolJabh; Sweeney $<IYS the social services 
infonncd her ithad no home available in which to 
place her So the next day Sweeney 
went to Her daughter, high on 

Slu'n~dOllth,:rouro.whilelnen~~~ 

A social-ser-

156 

vk:es~o[k.e[ totdSweency &he c:ould not take 
her gnmdcltildren, but she dJd anyway. A!!er she 
got them home, they all broke into tears. • 

11ltnSwecnC'Jcallcdth.~~epart. 
ment and aptained tbatshewasnot well enough to 
can: for her grandsons herse14 bulshc wooled the 
brothers lcept together. In.\tcad the boys were 
placed in sep3J'8le rooter barnes. Thmmy, the youn­
ger. sJept on a urine-stained mattress without a 
sheet. "He cried pitifully." Sweeney recalb. "He 
wouldn't ent or play. fie sat witb a shopping Img un­
der his ann." The youngster was returned 10 his 
jpllJldmother'5 bouse. but soon his mother, who 
temporariJydeanedhersclfupwiththohetporade­
lox program. regnined CWludy o[ the boys. 

Things only got worse. One night TJlIlothy 
walked downstairs to fmd his motber injecting 
drugs inl0 her ann. Within months, the cllUdren 
were back with social services.. 

This time, after reviewing the case, law-Jer Judge Dm'id 
:~~:::~:S:~e~~~J~~~i~:n~d!: Mitchell believes 
Iinue • pmill""-' of therapy. Sweeney will retain only fundamental 

:~'~':~~ ~~~;:;:;/~fu ~~~ '~el;;th~~:~ change can save the 
afford better housing so that she can take them in. system and Us 
Finally Tammy will be assigned. Qlult·Appoinl. children 
cd Special Advoc:ate volunteer, who will look out 
(or hisb(st interests. 

Almost every child at Clarence Mitchell could 
use an advoaue, but there aren't enough to go 
around. "It's overwbelming, and nobody Wllly 
has the time to prepare them lor what's happen· 
ing," says Diane B"um, who beads Baltimore"s 
more than 160voiunteeratlvocates. Whatisneed-
cd, says juvenile-coun: a.:;!min.£strative Judge David 
Mitchell,ls "a fundamental cbange in the way s0-
ciety views the: rnmily and chlld.."'Cn.ll Nothing less 
than that will make the system work. 

Antwan's Hope 
S<Jmetim~ Ihoug~ against all odds. it docs 

work. Oays after Antwan Davey left court with his 
mother. Choice counselor Bob Cheny, a graduate 
fromthetoughstreets.ofBcstol\'sSouthlcdistrlcl, 
paid his second visit. Like a shy roil, AntwlUl 
leaned. close to ChertY as tbe youngman drove the 
boyaround town in hb white ChCYf Monte Carlo. 
its throaty exhaust pipes growling. 

Everyday Cherry and members of his 
Choice team keep tabs on Antwan: so far. the 
boy's mother has only good things 10 say about 
the program. I'They say he's got to call C'very­
day," she says. "He has to come borne. at cer~ 
lain times and not hang out in tbe wrong 
places. I don't let him hang OUI at the play­
ground anymore." EVen ADtwan is impressed 
with Cherry. "He seems like I can trost him." 

Aftee the. a.r ride, AnlWan stepS back. inside 
his apartment to do his homework. His mother 
UnSCrews the light bulb £rom the kitchen socket 
and screws \t intD the 'Ning-room ceUing.lts hatm 
glow illuminates n poster on a (ar wall or:l black 
boycl)'ing. "Hcwill Wipe away all tears from their 
cyes," the posfer reads, '"and there shall be no 
more death, nor sonow, nor CIying, nor pain. AU 
or that has gone lot'CVcr.-Revelalion 21: 4" -Wllh..-. .., ......... ...-. ... _ 
WJlf-nhIB.aPtinon 
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Senator KOHL. Thank you very much, Judge Mitchell. 
We are talking today about the juvenile court system, and the 

fact that it is in such bad shape, and what we are going to do about 
it. 

As you know, many people suggest that the system be scrapped, 
and that all violent kids be sent to adult court. 

Judge Malmstadt, how do you respond to that? 
Judge MAi..MSTADT. I was a prosecutor in Milwaukee County for, 

as you said, 17 years. I prosecuted adults; I did not spend a great 
deal of time-maybe at most 30 days of that 17 years was spent in 
the Children's Court, and when I went to the Children's Court as a 
judge there, I thought I was going to run across a large number of 
hardened, violent offenders, who just happened to be under 18. 

What I have found is very needy, very hurting children, who do 
awful things. To waive these children to the adult system, which, 
in Wisconsin, and I am sure every other State in this country, is 
already overcrowded, basically a revolving door system, with no 
educational programming, no treatment programming, is to aban­
don those children, in many cases children who have been aban­
doned a number of times before, and I think it is totally inappro­
priate. 

Senator KOHL. Judge Orlando? 
Judge ORLANDO. Senator, I believe that in many places the juve­

nile court has already been abandoned and abolished, because of 
the practices of State legislatures, either by legislative exolusion of 
offenses or turning over from the judge, in a judicial proceeding, 
the decision of who is sent to the adult system to prosecutors across 
this country. This practice must be reversed. 

I believe that the court is being overloaded with the wrong type 
of children. The offenders that are being sent into the failing adult 
correctional systems across this country are the children that the 
court was originally designed to deal with. The numbers of minor 
and low-risk offenders that are coming in are the kinds of children 
that the diversion and prevention systems were designed to deal 
with. 

The front-end services in this country that the original Juvenile 
Justice Act was designed to fund-prevention and early interven­
tion-are now dealing with the wrong types of children, and the 
court is being overloaded with the child welfare system failures. 

I think that unless the juvenile court is given back the responsi­
bility to deal with children as it is designed to, and the back door 
of the court is closed, except for a judicial decision that makes a 
finding that a child is no longer amenable to treatment within the 
juvenile justice system, that we will eventually erode the juvenile 
court. 

The public, as you know from our public opinion survey poll, has 
lost confidence in the juvenile court. I believe it is because the 
public is badly misinformed, as to what the juvenile court is doing, 
and I believe that the prevention program should be made to deal 
with the truly prevention cases, and the court should be dealing 
with the serious offender, and keeping those children within the ju­
venile justice system in the kinds of programs that we know work; 
we know the adult system fails with them. 

63-659 - 93 - 6 
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Altd I believe also that the detention system in this country is 
overloaded. We had a Federal lawsuit that we were destined to lose 
on our detention center, and the project that we initiated with the 
Casey Foundation funding demonstrated that in 1987; when we had 
200 children in a chaotic facility, designed for 109, and over 3 years 
we implemented real reform, with our prosecutor, judges and local 
advocacy groups, the average daily population is in the fifties. Last 
Friday there were 47 in that center. 

Now we have more serious offenders inside the detention center 
than we had when there were 200 children in that detention 
center, because we learned how to classify offenders, we learned 
how to keep the right kids in security, and get the wrong kids out, 
and get them the kind of services they need before it is too late. 

Thank you. 
Senator KOHL. Judge Mitchell, should we scrap the juvenile court 

system? 
Judge MITCHELL. We will go back to the future, Senator. A hun~ 

dred years ago this system was created because of reform. It was 
created because too many children were in adult prisons, without 
regard to their age or their offense. 

What is in its place if we scrap it? Back to the future. We go 
back to a century ago, when we had 9~ and 10-year-old little drug 
dealers on the streets, in prison with 25- and 35-year-old murder­
ers, robbers, rapists, sodomists, et cetera. 

Do we scrap that system, or do we give it an opportunity to make 
it work? Do we give it the resources and tools? 

Senator the horse that eats all the oats in the barn is the adult 
criminal system. We all want secure treatment, and we will spend 
a million dollars to try and attempt to execute a persop, but we 
won't spend $1,500, $10,000, when that child was young and give 
him an opportunity to succeed. 

The court is a court, it is not a social services agency, exclusively. 
It has a social responsibility; there needs to be a proper mix and 
balance of the two. I think that can be achieved without difficulty. 

There needs to be proper funding of the court. Why, in my com­
munity, should I have to fight like the dickens with a legislature 
and an executive to make them understand that parents who are 
about to have their children removed from them are entitled to 
legal representation? A fundamental, basic precept: If you are 
going to lose your child into the social welfare system, you should 
be entitled to some representation, to understand what is happen­
ing with this situation. 

Noone wants to fund that. Well, they are not cute, they are not 
sexy, they are not nice people. Maybe they beat up their child, 
maybe they raped their child, or sodomized the child, but they still 
have rights, and those rights need to be protected. Everyone else 
has a lawyer, and we are able to provide for them, but not these 
people. 

What I am saying to you, Senator, is no, we shouldn't scrap the 
system. We should give the system the resources and tools to make 
it work. 

If I might, I also agree that we waive too many children. Most 
waivers--excuse me, all waivers are failures. Most are failures of 
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the system to respond, many are failures of the child and/or family 
to respond, but they are failures on someone's part. 

Senator KOHL. All right, thank you. 
Judge Orlando, you mentioned a few programs that are working, 

and you mentioned a Broward County detention initiative. Can you 
tell us a bit about the Casey Foundation's plans to replicate the 
Broward County model? 

Judge ORLANDO. Senator, the Casey Foundation project in Fort 
Lauderdale, which is Broward County, was a 3-year project funded 
to reform our juvenile detention system, to try to make it a model. 

We started with a building that was designed for 109 children 
and, as I said, some days it was going over 200. The State was 
spending $18,000 a month on overtime, we were averaging seven to 
eight emergency room runs a week, for broken bones of either staff 
or children, at $250 apiece, and we had no system whatsoever of 
telling who was in that center. 

The State was sued, it was a loser from the beginning, we medi­
ated a settlement of the lawsuit, and created a system outside the 
building of home detention, a report center with the Boys and Girls 
Clubs, and a shelter for the homeless kids who were being housed 
in the detention center because there was no other place for them. 

That system had the support of our prosecutor, our court, our 
public defender and our community. 

The results of the project were so impressive to the Foundation 
that the board of the Casey Foundation, which is United Parcel 
Service, recently decided to replicate the project over a 4-year 
period, and they win be shortly-selecting seven or eight sites 
across the country to give planning grants to, to plan a reform of 
their detention system. 

They are going to try to balance the planning grants to State sys­
tems, county-operated systems and court-operated systems, to get a 
mix of programs. From the plans that will be submitted, they will 
choose approximately four to five sites across the country to fund 
over a 4-year period to replicate the l'eforms that were achieved in 
Fort Lauderdale. 

Like many of their other projects, this is a foundation that, I be­
lieve, is courageous, because they are willing to take on risky ini­
tiatives. Working with juvenile delinquency is much more risky 
than working with the arts or some of the other things many foun­
dations choose to be involved with. 

The foundation has decided that the underbelly and the hidden 
closets of the juvenile delinquency system are the detention centers 
of this country, and they are willing to fund a type of reform initia­
tive that may enlighten the country on detention practices, that 
end up with the serious offenders under secure care, and the non· 
serious offenders outside in a descending level of restrictiveness, to 
no restrictiveness whatsoever, with the objective of detention being 
purely to house and detain those children who present a real risk 
of reoffendillg or nonappearance in court, and to find other reo 
sources for all of the other types of children that are finding their 
way into those systems now. 

Senator KOHL. Judge Malmstadt, what do you think about that? 
Judge MALMSTADT. I think it is a program that is long overdue. I 

think most of the kids-a lot of kids who wind up in the detention 
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centers do so because they have frustrated a judge. The judge has 
continually put the kid in some kind of less secure setting, and the 
kid goes out and keeps doing petty offenses, minor offenses, or runs 
away. 

Our detention center, when it reached its worst overcrowding pe-
riods this summer, was overcrowded simply because there were no • 
other resources elsewhere to place kids. We had 40, 50, and 60 kids 
sitting in detention, waiting to get placed into other treatment pro-
grams, and no treatment programs were available. 

I couldn't agree with Judge Mitchell more, that the adult system 
sucks up so many resources that we sit with kids who are in need 
of services today, and, unless we figure out a way to freeze-dry 
them until we can given them services, we had better be willing to • 
give them services now, because those kids ultimately, if not given 
services, are going to become tomorrow's violent criminals. 

Senator KOHL. Well, is it lack of knowledge, or really a disagree­
ment of opinion, or is it, for the most part, lack of resources to help 
these kids? 

Judge MALMsl'ADT. I certainly think lack of resources is at the 
head of the list in my State-in your State. 

Senator KOHL. Lack of resources. No doubt, this is a major prob- • 
lem. 

What do you think, Judge Mitchell? 
Judg,' MITCHELL. Well, I agree. We are getting close to a situa­

tion in my community where one-in-one-out. We can't put one in 
until someone takes one out of a detention center, and talk about 
public safety. It is a major and significant issue in the community. 

Resources-I can give you the example of the fact that we can't • 
prosecute cases as quickly as they should be prosecuted because the 
Police Department doesn't have the staff to simply transmit re-
ports to the Department of Juvenile Services for the intake investi-
gation, and a determh!::\tion of whether the case should be pros-
ecuted. 

Months go by-not weeks, or days-months. When you have a 
child who has been sexually abused, and as ~ victim, but they can't • 
decide whether to prosecute that child-the offender-for weeks or 
months because they can't transmit a police report to the Depart..· 
ment of Juvenile Services, before the court could even get involved 
in the case, we are t::1lking resources. 

We are not talking just resources to the court, we are talking to 
the system. It has got to be made important. The judges have to 
deal with it as important. When you speak to a judge and say, ram. 
going to assign you to the juvenile court, it can't be the reaction of, 
well, what did you do to the administrative judge? Why did you 
make him angry, or her angry? Or, are you going to tlkiddie 
court"? It is not appropriate. 

We are dealing with children, and the only future you have, and 
the ollly future I have, is them. 

Senator KOHL. There is no doubt. 
Do I understand you all to say that the major problem in our ju- • 

venile court system is not lack of aWareness or sophistication about 
what needs to be done with these young people who pass through 
the system? That for the most part we understand the things that 
need. to be done in terms of handling them individually and suc-

• 



161 

cessfuIly, to the extent it is possible. But, what is missing are the 
resources to get that job done. Is that a fair statement? 

Judge MALMSTADT. Yes. 
Judge MI'I'CHELJ,. Absolutely. Again, we almost replicate the 

adult criminal system in that rebard. When the dollars get short, 
then the programming is reduced or eliminated. You are left with, 
lock them up, for public safety reasons, or put them on probation, 
where they won't see anyone. 

Senator KOHL. Right. 
Judge MITCHELL. Whel'e there is no supervision. 
Senator KOHL. Are you saying to the Federal Government, look, 

we appreciate all your insights and your comments, we appreciate 
your hearings, and the opportunity to come and talk about these 
things, but 70 or 80 or 90 percent of what you can do for us, if not 
100, is just to give us more money? So that we can do what needs 
to be done. Is that an accurate assessment? 

Judge ORLANDO. Senator. 
Senator KOHL. Yes. 
Judge ORLANDO. The Eisenhower Foundation, in its recent 10-

year anniversary issue, highlights very clearly that the knowledge 
to deal with children in this United States exists. It is the political 
will to institute and implement what we know works that does not 
exist. 

Money alone is not the answer. My State pours millions into the 
juvenile justice system, as we pour many more millions into our 
adult correction system. It is the political will to let the court work, 
and let the court implement-not. the court, but the system, if it 
may, work. 

Judge Mitchell and I share an interest in a program in this coun­
try called Associated Marine Institutes, that deal with juvenile de­
linquents in nine States. I would add to his invitation to you to 
visit the courts, to visit programs like the AMI programs, that have 
demonstrated over and over again tnat, give us serious offenders 
and we will show you how, in most instances, we can rehabilitate 
them. 

It is not money alone, it is allowing the system to work, and not 
dumping thousands and thousands of kids into the adult criminal 
justice system in response to an uninformed, get~tough mentality. 

Senator KOHL. OK. 
~Tudge MITCHELL. In Maryland we know that 90 percent of those 

who are in adult prison have had juvenile contact. 
Senator KOHL. Ninety percent of what? 
Judge MITCHELL. Ninety percent of the inmates in adult prisons 

have had some juvenile contact, bLtt we have never been given a 
chance to really work with most of those people. 

Judge MALMSTADT. I think another thing we need besides re­
sources is, we need information. We need to find out what is work­
ing elsewhere. I don't know about the other, Judges in the children's 
courts of this country, but I know I don't have a whole lot of time 
to travel around the country and examine what is going on in Bal­
timore, or what is going on in Florida. 

My day in the court starts at about 8:15, and it ends at about 
6:15. That is when I get on the bench, and I usually get off around 
6:15. That is a typical day. We don't go to a lot of conventions, find-
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ing out what programming works, and I think that kind of infor­
mation is also important--information about what does work, and 
what doesn't. 

Another thing that I think is important is that, how to treat ju­
veniles is something that there are any number of organizations 
that feel they have expertise in. When those experts disagree, it 
seems that we reach a point of gridlock. There doesn't seem to be 
any willingness to talk about areas of agreement, as opposed to 
areas of disagreement, and we wind up doing nothing, instead of 
trying to do things that we agree on. 

I have seen that in Wisconsin, I am sure that happens in other 
States, as well-that we start out with an idea, let us try some­
thing, and then, as you are working toward trying a new program, 
there gets to be some disagreement among the people who had de­
cided to start this program, and it just stops, because they cannot 
reach agreement on what is a minor point, really. 

But there is something about the juvenile system that seems to 
be endemic to that lUnd of behavior. 

Judge ORLANDO. Senator, to amplify on something that Judge 
Mitchell said, in the State of Massachusetts, which is one of the 
States we have identified as a model for juvenile justice program­
ming, only about 35 percent of the graduates-or, excuse me, 15 
percent of the graduates of the juvenile justice agency in Massa­
chusetts are ending up in the adult criminal justice system. 

That is reported in an evaluation by the National Council on 
Crime and Delinquency for the Clark Foundation. There is a 
reason for that, and I suggest that you possibly talk with the direc­
tor of that system, Ned Loughran, on what they do in Massachu­
setts. 

Now, they have begun to implement some very unenlightened 
practices with the recent change in administration, and that may 
have a negative effect on their system, but up until this year they 
were the model for the United States, and only 15 percent of their 
graduates were going into the adult system wi.thin a 2-year period. 

Senator KOHL. We want to thank you for coming this morning, 
gentlemen. You have been a great help by providing some useful 
insights, information and followup suggestions. 

Judge MALMSTADT. Thank you for having us. 
Senator KOHl,. Thank you so much for coming. 
Judge MITCHELL. Thank you. 
Judge ORLANDO. Thank you. 
Senator KOHL. Our second panel of witnesses includes both aca~ 

demics and advocates. We have with us Dr. Barry Feld, Dr. Gary 
Melton, and Robert Schwartz. 

Dr. Feld is a renowned expert on juvenile courts and access to 
counsel. He has 20 years of practical experience in the field, work­
ing as a prosecutor in criminal and juvenile courts, helping to de­
velop the American Bar Association's Juvenile Justice Standards, 
and most recently working as a visiting scholar at the Office of Ju­
venile Justice and Delinquency Prevention. 

Dr. Feld is also centennial professor of law at the University of 
Minnesota Law SchooL 

Dr. Melton directs the Center on Children, Families and the Law 
at the University of Nebraska. He helped found the Consortium on 
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Children, Families and the Law, which now advises Members of 
Congress and their staff on juvenile justice and other related 
issues. 

A member of the U.S. Advisory Board on Child Abuse and Ne­
glect, Dr. Melton is a frequent visitor to this subcommittee. 

And Robert Schwartz comes to us from Philadelphia, where he is 
executive director of the Juvenile Law Center. Today he is also rep­
resenting the American Bar Association, where he chaired a sub­
committee to develop the association's position on reauthorization 
of the Juvenile Justice and Delinquency Prevention Act. 

He has 17 years experience litigating cases on behalf of children 
and juvenile justice, mental health, foster care, and health and 
education systems. . 

As we move to reauthorize the Juvenile Justice Act, and improve 
the access kids have to justice, I know that we will be relying on 
suggestions from this panel. 

Again, we would appreciate it if you would keep your opening re­
marks to no more than 5 minutes, so we will have enough time for 
discussion, and your written testimony will be made part of the 
record in its entirety. 

Dr. Feld, would you begin? 

SECOND PANEL: ADVOCATES AND ACADEMICS 

PANEL CONSISTING OF BARRY FELD, PH.D., UNIVERSITY OF 
MINNESOTA LAW SCHOOL, MINNEAPOLIS, MN; GARY MELTON, 
PH.D., DIRECTOR, CENTER ON CHILD.ti~N, FAMILIES AND THE 
LAW, UNIVERSITY OF NEBRASKA, LINCOLN. NE; AND ROBERT 
G. SCHWARTZ, ESQ., REPRESENTING THE AMERICAN BAR ASSO­
CIATION, EXECUTIVE DIRECTOR, JUVENILE LAW CENTER, 
PHILADELPHIA, PA 

STATEMENT OF DR. FELD 

Dr. FELD. Thank you very much, Senator Kohl. I am very grate­
ful for the opportunity to visit with you this morning. 

There are three points that I would like to make in my opening 
remarks. The first is that it is time to put the jus\.' into juvenile 
justice. Although juvenile courts have converged, procedurally and 
substantively, with adult criminal courts, they use procedures 
under which no adult would consent to be tried. 

If you are a young person, facing the prospect of a year or two in 
a prisonlike setting, you will be tried in a closed courtroom, denied 
the right to a jury trial, and, in too many instances, convicted and 
incarcerated without even the af.sistance of an attorney. 

Twenty-five years after the Supreme Court in Gault mandated 
procedural safeguards and the right to counsel, Gault's promise re­
mains unkept for many juveniles in many States. 

Second, the continuing procedural deficiencies of the juvenile 
court are untenable in an institution which is increasingly and ex­
plicitly punitive. There is a strong movement nationwide, both in 
theory and in practice, away from therapeutic, individualized dispo­
sitions toward punishment. 

The emphasis on punishment repudiates the basic assumptions 
that juvenile courts operate in the child's best interests, that 
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youths should be treated differently than adults, and that juvenile 
courts require fewer procedural safeguards because their conse­
quences are benign. 

Third, as the rehabilitative ideal of the juvenile court has been 
transformed into a second-class, scaled-down criminal court, that 
provides neither therapy nor justice, it is time to consider abolish- • 
ing juvenile courts, and trying all offenders in criminal courts. 

Practical procedural justice hinges on access to lawyers. I will 
refer to some of the studies that I provided staff yesterday with 
regard to my research on the provision of legal services in juvenile 
courts. In my "In Re Gault Revisited" study, which reports the 
only statewide data available in the literature, in three of six 
States for which any data is available, half or less of juveniles had • 
lawyers. 

In my "Right to Counsel" study, * in Minnesota, only 45 percent 
of juveniles were represented. Nearly a third of the juveniles re­
moved from their homes, and over a quarter of those incarcerated 
in institutions never saw a lawyer. 

There is a relationship between the seriousness of offense and 
the rates of representation. Juveniles charged with felonies are • 
more likely to be represented. But, the serious offenses are a minor 
part of most juvenile court dockets, and the adverse impacts of 
nonrepresentation fall most heavily on the majority of juveniles 
charged with minor offenses. 

The relationship between the seriousness of offense and the pres­
ence of counsel also suggests that variations in rates of representa-
tion reflect deliberate judicial policies, rather than juveniles' Com- • 
petence to waive counsel. 

There is a second phenomenon which is justice by geography. 
Within a State, rates of representation are highly variable. Urban 
juvenile courts are more formal, bureaucratized and lawyers may 
appear more regularly. In more traditional, rural settings, lawyers 
appear rarely. 

In Minnesota, for example, while 45 percent of our youths in the • 
State have lawyers, in the urban counties 63 percent do, whereas 
in rural counties only 25 percent do. The explanation for nonrepre-
sentation is that juveniles have waived their right to counsel. In 
evaluating waivers of counsel, we determine whether it was "know-
ing, intelligent and voluntary" under the "totality of the circum-
stance." 

Using this adult legal standard for assessing waivers of rights by • 
juveniles raises the question of what do kids know, and when do 
they know it. . 

Dr. Melton has done some of the best empirical research which 
suggests that kids are simply not as competent as adults to waive 
their rights, knowingly, intelligently and voluntarily. The question­
able validity of juveniles' waivers of rights to counsel raises a vari-
ety of collateral legal issues-·incarceration without representation, • 
and enhancement of sentences based on prior, Un counseled convic-
tions . 

• Retained in subcommittee files. 
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For purposes of the JJDP reauthorization, we have to eliminate 
waivers of counsel. There are a variety of alternative strategies 
available to this committee-mandatory, automatic, nonwaivable 
appointment of counsel in every case. That is the position of the 
American Bar Association in the Juvenile Justice Standards, and it 
recognizes that. juvenile courts are not social welfare agencies, but 
legal institutions, exercising coercive powers. 

At the very least, we should prohibit waivers of counsel without 
prior consultation with counsel, and the concurrence of counsel on 
the record, as a mechanism for assuring the development of legal 
services delivery in juvenile courts. 

At the very least, there should be an absolute prohibition on any 
out-of-home placement, or secure confinement disposition, of unrep­
resented youths. In Minnesota, in the rural counties, over half the 
juveniles removed from their homes, and over half the juveniles in­
carcerated in institutions, never saw a lawyer. 

We also need to exclude prior uncounseled convictions when we 
sentence juveniles as adults under guidelines, when we waive juve­
niles to criminal courts, when we sentence juveniles as juveniles, 
and when we bootstrap status offenders into delinquency by relying 
on their prior uncounseled status adjudications. 

And finally, we need to improve the data collection on the deliv­
ery of legal services, so that we are in a position to monitor the 
delivery of legal services in juvenile courts. 

[Dr. Feld submitted the following material:] 



1~ • 

TESTIMONY ON "JUVENILE COURTS: ACCESS TO JUSTICE" 
SUBMITTED BY 

BARRY C. FELD 

Mr. Chairman and Members of the Subcommittee: 

My Name is Barry C. Feld. I am centennial Professor of Law 

at the University of Minnesota Law School. I am very grateful to 

you and the members of the Subcommittee for inviting me to 

testify this morning. For more than 20 years, I have devoted my 

professional life to issues of juvenile justice, beginning with 

my doctoral research on juvenile correctional institutions, as a 

prosecutor in criminal and juvenile courts, as a Reporter for the 

American Bar Association's Juvenile Justice standards project, 

and recently as an OJJDP Visiting Scholar studying the delivery 

of legal services in juvenile courts. 

Juveniles' Access to Counsel in Delinquency Proceedings 

For those of us who are concerned about access to justice in 

juvenile courts, these are very troubling times. Twenty five 

years ago in In re Gault (387 U.S. 1 [1967), the United states 

Supreme court held that juvenile offenders were constitutionally 

entitled to the assistance of counsel in juvenile delinquency 

proceedings. Gault also decided that juveniles were entitled to 

• 

• 

• 

• 

the privilege against self-incrimination and the right to • 

confront and cross-examine their accusers at a hearing. Without 

the assistance of counsel, these other rights could be negated. 

In the twenty five years since Gault, the promise of counsel 

remains unrealized. On the basis of the data available, it 

appears tnat in many states less than half of all juveniles 

adjudicated delinquent receive the assistance of counsel to which 

they are constitutionally entitled (Feld, 1984; 1988; 1989). 

When Gault was decided, an attorney's appearance in 

delinquency proceedings was a rare event, occurring in perhaps 5% 

of cases. Despite the formal legal changes, however, the actual 

delivery of legal services to juveniles lagged behind. Recent 

evaluations of legal representation in North Carolina found that 
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the juvenile defender project represented only 22.3% of juveniles 

in Winston-Salem, N.C., and only 45.8% in Charlotte, N.C. (Clarke 

and Koch 1980:297). Aday (1986) found rates of representation of 

26.2% and 38.7% in the southeastern jurisdictions he studied. 

Walter and Ostrander (1982) observed that only 32% of the 

juveniles in a large north central city were represented by 

counsel. Bortner's (1982:139) evaluation of a large, midwestern 

county1s juvenile court reported that 58.2% of the juveniles were 

not represented by an attorney. Evaluations of rates of 

representation in Minnesota also indicate that a majority of 

youths are unrepresented (Feld, 1984; 1988; 1989). Feld (1989) 

reported enormous county-py-county variations in rates of 

representation within Minnesota, ranging from a high of 100% to a 

low of less than 5%. A SUbstantial minority of youths removed 

from their homes (30.7%) and those confined in state juvenile 

correctional institutions (26.5%) lacked representation at the 

time of their adjudication and disposition (Feld, 1989:1236-38). 

The most comprehensive study to date reports that in half of the 

six states surveyed, only 37.5%, 47.7%, and 52.7% of juveniles 

charged with delinquency were represented (Feld, 1988:401). In 

short, it appears that ~'s promise of counsel remains unkept 

for most juveniles in most states. 

One pattern that emerges is a direct relationship between 

the seriousness of the offense and rates of representation. 

Juveniles charged with felonies -- offenses against the person or 

property -- and offenses against the person -- felony or minor -

- generally have higher rates of representation than the overall 

rate (Feld, 1988a:402; 1989:1237). In most jurisdiction, 

however, such offenses constitute only a small part of juvenile 

courts' dockets. Substantially higher proportions of juveniles 

charged with "kid stuff" -- minor property offenses, public 

disorder, and status offenses -- are unrepresented. These 

variations in rates of representation by offense reinforce the 

view that the decision to appoint counsel reflects deliberate 
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judicial policies rather than differences in minors' competence 

to waive the assistance of lawyers. 

A second pattern that appears is that within the same state, 

rates of representation in juvenile courts are highly variable. 

Despite statutes and rules of statewide applicability, juvenile 

justice administrations varies co~siderably in urban, suburban, 

and rural contexts (Feld , 1991). In urban settings, juvenile 

justice intervention is more formal, bureaucratized, and due 

process-oriented and lawyers may appear regularly. By contrast, 

in more rural counties, juvenile courts are procedural less 

formal and lawyers appear much less frequently (Feld, 1991). In 

Minnesota, for example, while only 45% of youths in the state are 

represented, in urban counties, 63% have lawyers, whereas in 

rural counties, only 25% are represented (Feld, 1991:186). In 

the rural counties, even a majority of juveniles charged with 

felony offenses appear without counsel (Feld, 1991: 184-187). 

There are a variety of possible explanations for why so many 

youths appear to be unrepresented: parental reluctance to retain 

an attorney; inadequate public-defender legal services in 

nonurban areas; a judicial encouragement of and readiness to find 

waivers of the right to counsel in order to ease administrative 

burdens on the courts; cursory and misleading judicial advisories 

of rights that inadequately convey the importance of the right to 

counsel and suggest that the waiver litany is simply a 

meaningless technicality; a continuing judicial hostility to an 

advocacy role in a traditional, treatment-oriented court; or a 

judicial predetermination of dispositions with nonappointment of 

counsel where probation is the anticipated outcome (Feld, 1984: 

190; 1989: 216-17; Bortner, 1982:136-147; Lefstein at al., 1969; 

Stapleton and Teitelbaum, 1972). In many instances, juveniles 

may plead guilty at their arraignment and have their disposition 

imposed at the same hearing without benefit of counsel. Whatever 

the reason and despite Gault's promise of counsel, many jUveniles 

facing potentially coercive state action never see a lawyer, 
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waive their right to counsel without consulting with an attorney 

or appreciating the legal consequences of relinquishing counsel, 

and face the prosecutorial power of the state alone and unaided. 

Waiver of Counsel The most commonly offered explanation of 

nonrepresentation is that juveniles waive their right to counsel. 

In most jurisdictions, the validity of relinquishing a 

constitutional right is determined by assessing whether there was 

a "knowing, intelligent, and voluntary waiver" under the 

"totality of the circumstances." (Johnson v. Zerbst, 304 U.S. 458 

[1938]; Fare v. Michael C., 442 U.S. 707 [1979]; Feld, 1984) The 

judicial position that a youngster can "knowingly and 

intelligently" waive constitutional rights unai~ed is consistent 

with most legislatures' judgment that a youth can make an 

informed waiver decision without parental concurrence or 

consultation with an attorney. While the Supreme Court has not 

ruled on the validity of a minor's waiver of counsel in 

delinquency proceedings, it has upheld a minor's waiver of the 

Miranda right to counsel at the pretrial investigative stage 

under the "totality of the circumstances" (Fare v. Michael C., 

442 U.S. 707 (1979). 

The crucial issue for juveniles, as for adults, is whether 

such a waiver can occur "voluntarily and intelligently," 

particularly without prior consultation with counsel. The 

"totality" aI>proach to waivers of rights by juveniles has been 

criticized extensively (Feld, 1984; Grisso, 1980; 1981; Melton, 

1989). Empirical research suggests that jUveniles simply are not 

as competent as adults to waive their constitutional rights in a 

"knowing and intelligent" manner (Grisso, 1980i 1981.). Professor 

Grisso (1.980:11.60) reports that the problems of understanding and 

waiving rights were particularly aoute for younger juveniles and 

that the level of comprehension exhibited by youths si~teen and 

older, although comparable to tlJat: of adul,ts, was still 

inadequate (Grisso, 1.980:1.157) •. While several jurisdictions 

recognize this "developmental fact" "and prohibit uncounselled 
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waivers of the right to counselor incarceration of unrepresented 

delinquents (Iowa code Ann. 5232.11 (West Supp. 1985]; wisconsin 

stat. Ann. S48.23 (1983]; A.B.A. Juvenile Justice standards, 

l.980aj 1980b), the majority of states allow juveniles to waive 

their Miranda rights as well as their Gault right to counsel in 

delinquency proceedings without an attorney's assistance. 

Uncounselled convictions. Incarcertion without 
Representation. and Enhanced sentences 

The questionable validity of many juveniles' waivers of the 

right to counsel raises collateral legal issues as well. In 

Scott v. I~~ "(440 U.S. 367 (1979]), the Court held that even 

in misdemeanor proceedings, counsel must be appointed for the 

indigent if the trial judge actually orders a sentence of 

incarceration. Thus, unless validly waived, counsel must be 

appointed for any juvenile charged with conduct that would be a 

felony if co~~itted by an adult (Gideon v. Waingwright, 372 U.s. 

335 [1963]; In re Gault, 387 U.S. 1 (1967), as well as for any 

JUVenile who is removed from her home or confined (scott v. 

I11inoi, 440 U.S. 367 (1979J). 

One study in Minnesota reports that nearly one-third of all 

jUveniles removed from their homes and more than one-quarter of 

those incarcerated in secure institutions ~ not represented 

(Feld, 1989:1254-56). In the sixty-eight of Minr.esota's eighty-

seven "low representation" counties, where only 1.9.3% of 

juveniles had lawyers, more than halt of all the juveniles who 

were removed from their homes or Who were incarcerated ~ not 

represented (Feld, 1989:1255). Another study reported that more 

than half of all juveniles tried in rural counties Who were 

removed from their homes or who were incarcerated were not 

~sented (Feld, 1991.). since larger proportions of juveniles 

charged with serious offenses are represented, the primary impact 

of incarceration without representation falls on the majority of 

juveniles Who are charged with minor offenses. 

While incarceration without representation is improper, it 
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is also improper to use prior Uncounselled convictions to enhance 

subsequent sentences as well (Baldasar v. Illinois, 446 U.S. 222 

(1980); United states v. Tucker, 404 U.S. 443 (1972); Burgett v. 

Texas, 389 U.S. 109 (1967). The principle that uncounselled 

prior convictions shoUld not be used to enhance subsequent 

sentences has been applied in several contexts in which 

uncounselled juvenile convictions were considered in sentencing. 

While juvenile court jUdges in most states neither follow 

formal sentencing guidelines nor numerically weigh a yout~'s 

prior record, they use prior uncounselled adjudications when 

sentencing juveniles for subsequent convictions. Indeed, because 

of juvenile court judges' virtUally unrestricted sentencing 

discretion, the Baldasar issues are especially acute when 

sentencing juveniles. 

Another problem arises when status offenders are sentenced 

to secure detention facilities or institutions for violating 

conditions of their probation. Although the Juvenile Justice and 

Delinquency Prevention Act was intended to deinstitutionalize 

status offenders (Schwartz, 1989), 1980 amendments authorize the 

secure detention of status offenders found in contempt for 

violating a court order (Costello and Worthington, 1981) .• 

Several courts have approved the use of the criminal contempt 

power to "bootstrap" status offenders into delinquents who may 

then be incarcerated. In many jurisdictions Gault is deemed to 

apply only to deliquency matters; most status offenders are not 

provided with counsel at their initial adjudication (Feld, 1988). 

Although the initial status adjudication and not the later 

contempt proceeding is the "critical stage", courts have appl:'oved 

the initial denial of counsel as long as counsel is provided at 

the contempt proceeding that actually leads to confinement (In re 

Walker, 191 S.E.2d 702 [N.C. 1972). 

Both the Federal sentencing guidelines and many states 

include juvenile delinquency convictions in the criminal history 

score used to sentence adult offenders (Feld, 1989). As a 
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result, many unrepresented Juveniles who are later tried as 

adults have their prior, uncounselled juvenile convictions 

included in their adult criminal history scores. Many judges who 

sentence on a discretionary basis in either juvenile or criminal 

courts also consider previous delinquency adjudictions and 

dispositions when imposing the present sentence. 

The Performance of Counsel in Juvenile Court 

Even when juveniles are represented, attorneys may not be 

capable of or committed to representing their juvenile clients in 

an effective adversarial manner. organizational pressures to 

cooperate, jUdicial hostility toward adversarial litigants, role 

ambiguity created by the dual goals of rehabilitation and 

punishment, reluctance to help juveniles "beat a case", or an 

internalization of a court's treatment philosophy may compromise 

the role of counsel in juvenile court (stapleton and Teitelbaum, 

1972; Lefstein et al., 1969; Bortner, 1982; Clarke and Koch, 

1980; Knitzer and Sobie, 1984). Institutional pressures to 

maintain stable, cooperative working relations with other 

personnel in the system may be inconsistent with effective 

adversarial advocacy (Lefstein et al., 1969; Stapleton and 

Teitelbaum, 1972; Bortner, 1982). 

There are strong indications that juveniles who are 

represented by lawyers in more traditional "therapeutic" JUVenile 

courts may actually be disadvantaged in adjudications or 

dispositions when compared with similarly situated unrepresented 

youths (Stapleton and Teitelbaum, 1972:63-96; Clarke and Koch, 

1980:304-6; Bortner, 1982). Feld (1988; 1989) reports that 

juveniles with counsel are more likely to he incarcerated than 

juveniles without counsel. An evaluation of the impact of 

counsel in six states' delinquency proceedings reported that "it 

appears that in virtually every jurisdiction, representation by 

counsel is an aggravating factor in a jUvenile's 

disposition •••• In short, while the legal variables (of 

seriousness of present offense, prior record, and pretrial 
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detention status] enhance the probabilities of representation, 

the fact of :t'epresentation appears to exert an independent effect 

on the severity of dispositions (Feld ~988:393)." A second study 

by Feld (1989:1306) also concluded that, after controlling for 

the influence of the other variable, the presence of counsel is 

an aggravating f.actor in the sentencing of juvenile offenders. 

One possible explanation for the consistent findings that 

representation by counsel redounds to the disadvantage of a 

juvenile is that the lawyers who appear in juvenile courts are 

incompetent and prejudice their clients' cases (Feld, ~989:1345; 

Knitzer and Sobie, 1984). While there are few systematic 

qualitative evaluations of the actual performance of counsel in 

tt juvenile courts, the available evidence suggests that even in 

i.e 

jurisdictions where counsel are appointed routinely, there are 

grounds for concern about their effectiveness. Knitzer and sobie 

(1984:8-9) reported that about half of their courtroom 

observations reflected either seriously inadequate or marginally 

adequate representation in which it appeared that the law 

guardian had done no or minimal preparation. Public defender 

offices in many jurisdictions often assign their least capable 

lawyers or newest staff attorneys to juvenile courts to get trial 

:tt experience and these neoph}tes may receive less adequate 

supervision than their prosecutorial counterparts (Flicker, 

1983:2). Similarly, court appointed couns~l may be beholden to 

the juclges who select them and more concerned with maintaining an 

',' ongoing relatj onship wi'ch the court than vigorously protecting 

.. the interests of their frequently changing young clients 

(Flicker, 1983:4). The conditions of employment in juvenile 

;,," court are not conducive to quality representation and are 

-
unlikely to attract and retain the most competent attorneys. 

Long hours, low pay. inadequate resources, crushing caseloads, 

and difficult clients are likely to discourage all but the most 

dedicated lawyers from devoting their professional careers to 

advocacy on behalf of children. 
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Discussion and Policy Recommendations: 
Eliminating waivers of Counsel in Juvenile Court 

Twenty five years after Gault held that juveniles are 

constitutionally entitled to the assistance of ccmnsel, half or 

more of all delinquent and status offenders in many states still 

do not have lawyers (Feld, 1988; 1989), including many who 

receive out of home placement and even secure confinement 

dispositions (Feld, 1988:403-07; 1989:1234-36). These very high 

rates of home removal and incarceration of unrepresented youths 

constitute an indictment all of the participants in the juvenile 

justice process -- the juvenile court bench, the prosecuting 

attorneys, the organized bar, the legislature, and especially the 

state supreme courts that have supervisory and administrative 

responsibility for states' juvenile courts. 

~\minating Waivers of Counsel 

The United states Supreme Court has held that it is improper 

to enhance sentences based on prior convictions or to incarcerate 

an adult offender, even one charged with a minor offense, without 

either the appointment of counsel OJ:" a valid waiver of counsel. 

Moreover, both state and the United states Supreme Courts have 

described the type of penetrating inquiry that must precede a 

"knowing, intelligent, and voluntary" waiver of the right to 

counsel (Faretta v. California, 422 U.S, 806 [1975]; Fare v. 

Michael C., 442 U.S. 707 (1979). Whether the typical Miranda 

advisory which is then followed by a waiver of rights under the 

"totality of the circumstances" is SUfficient to assure a valid 
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waiver of counsel by juveniles is highly questionable. continued .. . 
judicial and legislative reliance on the "total it-, of the 

circumstances" test clearly is unwarranted and i;;lappropriate in 

light of the multitude of factors implicated by the "totality" 

approaQh, the lack of guidelines as to how the various factors 

should be weighed, and the myriad combinations of factual 

situations that make every case unique. These factors result in 

virt~elly unlimited and unreviewable judicial discretion to 

• 
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deprive juveniles of their most fundamental procedural safeguard 

the right to counsel. 

Parent~l Presence i~ An Inadequate Safeguard One 

alternative to using l:\ ntotaJ.ity of the circumstances" test to 

evaluata the validity of a jUvenile's waiver of l:)iranda rights or 

the Gault right to counsel is to require the presence and 

concurrence of a parent or other interested adult before any 

waiver can be valid (Feld, 1984:177-83). Proponents of a 

parental presence requirement believe that it can reduce the 

sense of isolation or coercion to waive th3t a JUVenile may feel, 

and that they can provide legal advice that might not otherwise 

be available to the juvenile. However, parents' potential 

~. conflict of interest with the child, their emotional r'eactiQns to 

their child's inVolvement in the justice process, or their O~~ 

intellectual or social disabilities may make them unable to play 

the envisioned supportive role for the child (GrisSO, 1980:1142; 

~eld, 1984:181). Parental presence may constitute an additional 

coercive pressure for a child to waive her rights (Grisso, 

1981: 137-200); even well-intentioned parents lack the 1'.Jal 

training necessary to assist their child with the problems faced. 

Mandatory, Non~Waivable Representation Instead of relying 

on a discretionary revie\i of the "totality pf the circumstances" 

or on the advice of parents, legislation or judicial rules of 

procedure should mandate the automatic and non-waivable 

appointment of ~ounsel at the earliest stage in a delinquency 

proceeding (Iowa Code Ann. 5232.11 [West supp. 1985). As long 

as it is possible for a juvenile to waive the right to counse:)., 

JUVenile court judges will continue to find such waiver!;! on a 

discretionary basis under the "totality of the circumstances." 

The very fact that it is legally possible for a juvenile to waive 

counsel itself may discourage some youthS from exercising their 

right if asserting it mar be construed as an affront to the 

presiding judge. 

The A.~.A. - I.J.A. Juvenile Justice Standards recommend 
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that "[t)he right to counsel should attach as soon as the 

juvenile is taken into custody ••. , when a petition is filed ••. , 

or when the juvenile appears personally at an intake conference, 

whichever occurs first (A.B.A. Juvenile Justice standards, 

1980b:89)." In addition, "[the juvenile) should have 'the 

effective assistance of counsel at all stages of the proceeding'" 

and this right to counsel is mandatory and nonwaivable (A.B.A. 

Juvenile Justice standards, 1980b:89). Indeed, because of the 

importance of counsel in implementing other procedural 

safeguards, "[p)roviding accused juveniles with a non-waivable 

right-to-counsel is probably the most fundamental of the hundreds 

of standards in juvenile justice •.. (Flicker, 1983:i)." 

Mandatory, nonwaivable representation by counsel not only 

protects the rights of the juvenile, but also helps the courts by 

assisting in the efficient handling of cases and assuring that 

any waiver that the juvenile is entitled to make are in fact made 

knowingly and intelligentl;:. 

A full representation model is quite compatible with 

contemporary juvenile justice administration as evidenced by the 

experiences in California, Pennsylvania, and New York, as well as 

in several counties in Minnesota (Feld, 1988a; 1989). The 

experiences there indicate that juvenile justice administration 

does not grind to a halt if juveniles are routinely represented. 

The systematic int~oduction of defense counsel would provide the 

mechanism for creating trial records which could be used on 

appeal and which could provide an additional safeguard to assure 

that juvenile court judges adhere more closely to the formal 

procedures that are now required. Moreover, eliminating waivers 

of counsel would lead to greater numbers of public defenders in 

juvenile justice cases. An increased cadre of juvenile defenders 

would get education, support and encouragement from statewide 

asociation with one another similar to the post-Gideon revolution 

in criminal justice that resulted from the creation of statewide 

defender systems. 
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More fundamentally, however, since the Gault decision, the 

juvenile court is first and foremost a legal entity engaged in 

social control and not simply a social welfare agency. As a 

legal institution exercising substantial coercive powers over 

young people and their families, safeguards against state 

intervention and mechanisms to implement those safeguards are 

necessary. The Gault Court was unwilling to rely solely upon the 

benevolence of juvenile court judges or social workers to 

safGguard the interests of young people. Instead, it imposed the 

familiar adversarial model of proof which recognizes the likely 

conflict of interests between the juvenile and the state. 

A basic premise of procedural justice is that all citizens 

1t have a stake in the orderly administration of the justice process 

I-

and that only lawyers possess the technical skills to assure that 

occurs. In an adversarial process, only lawyers can invoke 

effectively the procedural safeguards that are the right of every 

person, including children, as a condition precedent to 

unsolicited state intervention. The routine absence of counsel 

calls into question the very legitimacy of the juvenile court as 

a legal institution and fosters an appearance, if not a reality, 

of injustice. The presence of counsel functioning as an 

independent check on coercive state intervention could legitimate 

and assure the accuracy of delinquency adjudications. 

A rule or law mandating nonwaivable assistance of counsel 

for juveniJes appearing in juvenile court might impose 

,:. substantial burdens or: the delivery of legal services in rural 

:. areas (Juvenile Justice Standards, 1980c:93; Feld, 1989). 

However, despite any possible fiscal or administrative concerns, 

every juvenile is already entitled by Gault to the assistance of 

f counsel at every critical stage in the process and only an 

attorney can redress the imbalance between a vulnerable youth and 

~ the state. The issue is not one of entitlement, since all are 

entitled to representation, but rather the ease or difficulty 

with which waivers of counsel are found, which in turn has 
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enormous implications for the entire administration of juvenile 

justice. 

Prior consultation with counsel Short of mandatory and non­

waivable counsel, a prohibition on waivers of counsel without 

prior consultation and the concurrence of counsel would provide 

greater assurance than the current practice that any eventual 

waiver was truly "knowing, intelligent, and voluntary." Since 

waivers of rights, including the right to counsel, involve legal 

and strategic considerations as well as knowledge and 

understanding of rights and an appreciation of consequences, it 

is difficult to see how any less stringent alternative could be 

as effective. A ~ §g requirement of consultation with counsel 

prior to a waiver takes account of the immaturity of youths and 

their lack of experience ill law enforcement situations. In 

addition, it recognizes that only attorneys possess the skills 

and'training necessary to assist the child in the adversarial 

process. Moreover, a requirement of consultation with counsel 

prior to waiver would assure the development of legal services 

delivery systems that would then facilitate the routine 

representation of juveniles. 

At the very least, court rules or legislation should 

prvhibit the removal from home or incarceration of any juvenile 

who was neither represented by counsel nor provided with stand­

by counsel. Such a limitation on disposition is already the law 

for adult criminal defendants (Gideon v. wainwright, 372 U.S. 335 

[1963]; Scott v. Illinois, 440 U.S. 367 [1979]), for juveniles in 
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some jurisdictions (Feld, 1984:187), and the operational practice ~ 

in jurisdictions such as New York and Pennsylvania, where 

virtually no ~,,"represented juveniles are removed or confined 

(Feld, 1988a). 

Data Collection on Delivery of Legal services The right to 

and role of counsel entails a two-step process. The first is 

simply assuring the presence of counsel at all. In many 

jurisdictions, simply getting an attorney into juvenile court 
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remains problematic. Although most states have the computer 

capability of monitoring rates of representation, in many 

jurisdictions the information simply is not collected routinely 

(Feld, 1988a). county and state court administrators should 

modify the juvenile court judicial information systems in order 

to collect information on a host of important legal and socio­

demographic variables. Because this information is already 

• included in most juveniles' social services records or court 

files, expanding the judicial information code forms to 

• 

• 

incorpgrgte data summeraries would entail minor additional 

administrative burdens but would greatly increase the informat~on 

available for policy analysis. 

Excluding Prior Uncounselled Convictions Some st.ates 

include juvenile delinquency convictions in the criminal history 

score of their adult sentencing guidelines (Feld, 1989). Many 

unrepresented juveniles who are later tried as adults have their 

prior, uncounselled juvenile convictions included in. their adult 

criminal history scores. Many judges who sentence on a 

discretionary basis in either juvenile or criminal courts also 

consider previous delinquency adjudictions and dispositions When 

imposing the present sentence. The enhancement of sentences 

':. occurs both formally by statute or guideline, and informally as 

an exercise of judicial discretion. Not only are many 

unrepresented juveniles routinely adjudicated delinquent and 

i. , 

removed from their homes or incarcerated, but their earlier 

dispositions substantially influence later ones (Feld, 1988; 

1989). Finally, judges who sentence juveniles for violating a 

valid court order or condition of probation often base their 

finding on a prior, uncounselled adjudication as a status 

Offender. Whenever judges sentence youths, either as juvenile or 

adult offenders, and whether on the basis of guidelines or 

discretion, and consider juveniles' prior adjudications of 

delinquency, important legal issue arise. 

Having decided to consider juveniles' prior records for 
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sentencing both as juveniles and as adults, sentencing 

authorities must now confront the reality of the quality of 

procedural justice in juvenile courts. If juvenile adjudications 

are to be used to enhance sentences for juveniles or adults, then 

a mechanism must be developed to assure that only 

constitutionally obtained prior convictions are considered. 

Again, automatic and mandatory appointment of counsel in all 

cases is the obvious device to assure the validity of prior 

convictions. Anything less will subject a juvenile or young 

adult's sentence to direct or collateral attack, produce 

additional appeals, and impose a wasteful and time-consuming 

burden on the prosecution to establish the validity of prior 

convictions. 

Until provisions for the mandatory appointment of counsel 

are implemented, jurisdictions where juveniles are not routinely 

represented should create a presumption that all prior juvenile 

convictions were obtained without the assistance of counsel with 

the burden on the prosecution to establish that such prior 

convictions were obtained validly. This takes cognizance of the 

fact that many juvenile convictions are obtained without counsel, 

increases the prosecutor's institutional interest in juvenile 

justice administration, and provides a non-judicial mechanism to 

assure that juveniles are represented and that any waive~s of 

counsel are adequately documented on the record. 

The Punitive Juvenile court and the Quality of Procedural Justice 

The quality of procedural justice is especially relevant to 

recent changes in JUVenile courts' sentencing policies and 

practices. The post-Gault era has witnessed a fundamental change 

in the jurisprudence of sentencing as considerations of the 

offense, rather than the offender, dominate several types of 

juvenile court sentencing decisions. A shift in sentencing 

philosophy from rehabilitation to retribution is evident both in 

the response to serious juvenile offenders and in the routine 

sentencing of delinquent offenders. 
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waiver of Juvenile Offenders to Criminal Court 

Relinquishing juvenile court jurisdiction over a youth 

represents a choice tletween sentencing in nominally 

rehabilitative juvenile courts or in punitive adult criminal 

courts. The decision implicates both juvenile court sentencing 

practices and the relationship between juvenile and adult court 

sentencing practices. Two types of statutes -- judicial waiver 

and legislative offense exclusion -- highlight the differences 

{ between juvenile and criminal courts' sentencing philosophies 

(Feld, 1.98'7). Since juvenile courts emphasize individualized 

~ treatment of offenders, with judicial waiver a judge may transfer 

jurisdiction on a discretionary basis after a hearing to 

determine whether a youth is amenable to treatment or a threat to 

public safety. With legislative offense exclusion, by statutory 

definition, youths charged with certain offenses simply are not 

within juvenile court jurisdiction. 

Judicial waiver embodies the juvenile court's traditional 

approach to individualized sentencing. A judge must decide 

whether a youth is amenable to treatment or da_lgerous even though 

there is scant evidence of either effective rehabilitative 

programs (Melton, 1989), or valid and reliable clinical tools 

with which to diagnose or predict ~lhether a particular individual 

will be a recidivist (Feld, 1987). Effectively, judicial waiver 

statutes give judges broad, standardless discretion. Like 

individualized sentencing, the subjectivity of waiver decisions 

produces inequities and disparities (Feld, 1987; 1990). Many 

juveniles jUdicially waived are charged with property crimes like 

burglary, and not with serious offenses against the person. When 

they appear in criminal courts as adult first-offenders, often 

they are not imprisoned. As a result, a "punishment gap" occurs 

when juveniles make the transition to criminal courts. 

Within the past decade, characteristics of the offense 

rather than clinical assessments of the offender increasingly 

dominate this sentencing decision (Feld, 1987; 1990). 
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Legislatures use offense criteria either as dispositional 

guidelines in judicial waiver to limit discretion and improve the 

fit between waiver decisions and criminal COIl>:t sentencing 

practices, or to automatically exclude certain youths (Feld, 

1987). More than twenty states have amended their judicial 

waiver statutes to reduce their inconsistency and to reconcile 

the contradictions between juvenile and adult sentencing 

practices. Some states specify that only serious offenses such 

as murder, rape, or robbery may be waived. Restricting waiver to 

serious offenses limits judicial discretion and increase the 

likelihood that significant adult sanctions will be imposed if 

waiver is ordered. 

More importantly, about half of the states have rejected the 

juvenile court's individualized sentencing philoso~~y, at least 

in part, emphasized policies of retribution or incapacitation, 

and excluded youths charged with serious offenses from juvenile 

court jurisdiction (Feld, 1987). While some states only exclude 

youths charged with capital crimes, murder, or offenses 

punishable by life imprisonment, others exclude longer lists of 

offenses, such as rape or armed robbery. Regardless of the 

details, these statutes remove judicial sentencing discretion 

entirely and base the decision to try a youth as an adult 

exclusively on the offense. 

These statutes provide one indicator of the shift from an 

individualized treatment sentencing philosophy in juvenile court 

to a more retributive one and reflect legislative distrust of 

judges l exercises of discretion. Using offenses to structure or 

eliminate judicial discretion reptldiates rehabilitation, narrows 

juvenile court jurisdiction, reduces its clientelle, and denies 

it the opportunity even to try to treat certain youths. 

Punishment in Juvenile courts: 
Offense-Based Sentencing Practices 

states apply principles of just deserts to the routine 

sentencing of jU/eniles as well as to waiver (Feld, 1988b). The 
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MCKeiver court rejected procedural equality between juveniles and 

adults because juvenile courts purportedly treated rather than 

punished youths. To determine whether juvenile courts are 

punishing a youth for his past offense or treating him for his 

future welfare, we may examine: legislative purpose clausesi 

juvenile court sentencing statutes and actual sentencing 

practices; and conditions of institutional confinement (Feld, 

., 1~87i 1988b). All of these indicators consistently reveal that 

treating juveniles closely resembles punishing adult criminalS. 

But, punishing juveniles has constitutional consequences, since 

the McKeiver Court posited a therapeutic juvenile court as the 

justification f,?r its procedural differences. 

The Purpose of the Juvenile court Forty-two states' 

juvenile codes contain a statement of legislative purpose to aid 

courts in interpreting the legislation (Feld, 19BBb). In the 

past decade, about one-quarter of the states have redefined their 

courts' purposes. These amendments de-emphasize rehabilitation 

and the child's "best interest", and emphasize the importance of 

protecting public safety, enforcing children's obligations to 

society, applying sanctions consistent with the seriousness of 

the offense, and rendering appropriate punishment to Offenders. 

Courts recognize that these changes in purpose clauses signal a 

basic philosophical re-orientation, even as they approve 

punishment in juvenile courts (~, D.D.H. v. Dostert, 269 S.E. 

2d 401 (1980); In re D.F.B., 430 N.W. 2d 476 [198B]; In re Seven 

Minors, 99 Nev. 427, 664 P.2d 947, 950 [1983). 

Just Deserts Dispositions: 
Legislative and Administrative Changes in 
Juvenile courts' Sentencing Framework 

Sentencing statutes provide another indicator of whether a 

juvenile court is punishing or treating delinquents. originally, 

juvenilo court sentences were indeterminate and non-proportional 

to achieve the child's "best interests". While most juvenile 

sentencing statutes mirror" their Progressive od,gins, even states 

that use indeterminate sentenc~s emphasize the offense as a 
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dispositional constraint. Several states instruct judges to 

consider the seriousness of the offense, the child's culpability, 

age, and prior record when imposing a sentence. 

Determinate sentences in Juvenile Court Despite the court's 

history of i~~eterminate sentencing, about one-third of the 

states now use the present offense and prior record to regulate 

at least some sentencing decisions through determinate or 

mandatory minimum sentencing statutes or correctional 

administrative guidelines (Feld, 1988b). Washington state 

enacted just deserts legislation that based presumptive sentences 

on a youth's age, present offense, and prior record (Wash. Rev. 

Code Ann. S 13.40.010(2) [SUpp. 1984). In New Jersey, juvenile 

court judges consider offense, criminal history and statutory 

"aggravating and mitigating" factors when sentencing juveniles, 

and enhance sentences for serious or repeat offenders (N.J. stat. 

Ann. SS 2A:4A-43(a) [West Supp. 1987). Texas uses determinate 

sentences for juveniles charged with serious offenses (Tex. Fam. 

Code SS 53.045; 54.03(b) and (c); 54.04 [Vernon 1988). 

Mandatory Minim~m Terms of confinement Based on Offense 

Several states impose mandatory minilnum sentences for certain 

"designated felonies" (Feld, 1988b). Some mandatory minimum 

statutes give judges discretion whether or not to 

institutionalize a juvenile, and prescribe the minimum term only 

if incarceration is ordered. Other mandatory minimum sentencing 

statutes are non-discretionary and the court must commit the 

youth for the minimum period. Non-discretionary mandatory 

minimum terms are imposed for serious, violent, or repeated 

offenses. These therapeutic sentencing laws are addressed to 

"violent and repeat offenders", "aggravated juvenile offenders", 

'.serious juvenile offenders", or "designated felons". These 

statutes prescribe the level of security and the length of 

confinement which may range from twelve to eighteen months, to 

age twenty-one, or to the adult term for the same offense (Feld, 

1988b). Basing mandatory minimum sentences on the offense 
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precludes any individualized consideration of the offender's 

"real needs." 

Administrative Sentencing and Parole Release Guidelines 

Several states' department of corrections have adopted 

administrative guidelines that use offense categories offense to 

structure institutional confinement and release decisions and to 

specify proportional mandatory minimum terms (Feld, 19BBb). 

Juveniles committed to the California Youth Authority are 

released by a Parole Board which uses offense guidelines to 

establish release eligibility. 

Empirical evaluati.ons of juvenile court sentencing practices 

practical bureaucratic considerations, as well as statutory 

mandates, influence juvenile court judges' sentencing decisions. 

TWo general findin9~ emerge from evaluations of juvenile court 

sentencing practices. First, the present offense and prior 

record account for most of the variation in sentencing that can 

be explained (Feld, 1988b). Despite claims of individualization, 

juvenile and adult sentencing practices are more similar in their 

emphases on present offense and prior record than their statutory 

language suggests. Second, after controlling for offense 

variables, individualized sentencing discretion is often 

synonymous with racial disparities (Feld, 1988b). 

While there is a relationship between offenses and 

dispositions, most of the variation in sentencing juveniles 

remains unexplained. The recent statutory changes emphasizing 

characteristics of the offense, rather than the offender, reflect 

legislative disquiet with the underlying premises of 

individualized justice, the idiosyncratic exercises of 

discretion, and the inequalities that result. 

Conditions of Juvenile confinement Another way ~o determine 

whether juvenile courts are punishing or treating young offenders 

is to examine the cor.rectional facilities to which they are sent. 

It was the deplorable conditions of confinement that lnotivated 

the Court in Gault to insist upon minimal procedural safeguards 



186 

for juveniles. contemporary evaluations of juvenile institutions 

reveal a continuing gap between rehabilitative rhetoric and 

punitive reality. studies in many jurisdictions report staff and 

inmate violence, physical abuse, degrading make-work, and an 

absence of crlinical programs (Feld, 1988b), The daily reality 

for juveniles confined in many se-called treatment facilities is 

one of violence, predatory behavior, and punitive incarceration. 

coinciding with these post-Gault evaluations, lawsuits 

challenged conditions of confinement, alleged that they violated 

inmates' "right to treatment" and inflicted "cruel and unusual 

punishment", and provided another outside view of juvenile 

corrections (Feld, 1984). Federal judges found that juveniles 

routinely were beaten with fraternity paddles, injected with 

psychotropic drugs for social control purposes, and deprived of 

minimally adequate care or individualized treatment (Nelson v. 

Hgyne, 491 F.2d 352 [1974). Other courts found numerous 

instances of physical abuse, staff-administered beating and tear-

gassing, homosexual assaults, extended solitary confinement in 

dungeon-like cells, repetitive and degrading make-work, and 

minimal clinical services (Feld, 1988b). While juvenile 

institutions are not as uniformly bad as adult prisons, the 

prevalence of violence, aggression, and homosexual rape in 

juvenile facilities is hardly consoling. EValuations of these 

rehabilitation programs provide scant support for their 

effectiveness. 

summary of Changes in Juvenile Court sentencing Practices 

There is a strong, nationwide movement, both in theory and in 

practice, away from therapeutic, individualized dispositions 

toward punitive sentences. These formal changes and actual 

practices eliminate most of the differences between juvenile and 

adult sentencing. Imposing mandatory or determinate sentences on 

the basis of offense and prior record contradicts any therapeutic 

purposes and precludes consideration of a youth's "real needs". 

Revised juvenile purpose clauses and court decisions eliminate 
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even rhetorical support for rehabilitation. All these changes 

repudiate the original assumptions that juvenile courts operate 

~ in a child's "best interest", that youths should be treated 
te 
;: differently than adults, and that rehabilitation is an 

indeterminate process that cannot be limited by fixed·.-time 

punishment. 

These changes contradict the McKeiver Court's premise that 

therapeutic juvenile dispositions require fewer procedural 

safeguards and raise questions about the quality of justice that 

the Court avoided. since Gault, the formal procedures of 

juvenile and criminal courts have converged. There remains, 

however, a sUbstantial gulf between theory and reality, between 

~ the law on the books and the law in action. Theoretically, 

delinquents are entitled to formal trials and the assistance of 

counsel. In actuality, the quality of procedural justice is far 

different. More than two decades ago, the Supreme court decried 

that "the child receives the worst of both worlds: he gets 

neither the protections accorded to adults nor the solicitous 

care and regenerative treatment postulated for children (Kent v. 

united States., 383 U.S. 541, 555 [1966]." Despite the 

criminalizing of juvenile courts, most states provide neither 

special pr.ocedures to protect juveniles from their own immaturity 

nor the full panoply of adult procedural safeguards. Instead, 

states treat juveniles just like adult criminal defendants when 

equality redounds to their disadvantage and use less adequate 

juvenile court safeguards when those deficient procedures provide 

an advantage to the st~te (Feld, 1984). 

The Transformation of the Juvenile Court: 
Reformed but not Rehabilitated 

The recent changes in jurisdiction, sentencing, and 

procedures reflect ambivalence about the role of juvenile courts 

and the control of children. As juvenile courts converge 

procedurally and substantively with criminal courts, is there any 
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reason to maintain a separate court whose only distinctions are 

procedures under which no adult would agree to be tried? 

The juvenile court is at a philosophical crossroads which 

cannot be resolved by simplistic treatment versus punishment 

formulations. In reality, there are no practical or operational 

differences between the two. Acknowledging that juvenile courts 

punish imposes an obligation to provide all criminal procedural 

safeguards since. While procedural parity with adults may sound 

the death-knell of the juvenile court, to fail to do so 

perpetuates injustice. To treat similarly-situated juveniles 

dissimilarly, to punish them in the name of treatment, and to 

deny them basic safeguards fosters a sense of injustice that 

th\~arts any efforts to rehabilitate (Melton, 1989:].68). 

Abolishing juv~nile courts may be desirable both for youths 

and society. After more than two decades of constitutional and 

legislative reform, juvenile courts continue to deflect, co-opt, 

ignore, or absorb ameliorative tinkering with minimal 

institutional change. Despite its transformation from a welfare 

agency to a criminal court, the juvenile court remain essentially 

unreformed. The quality of justice youths receive would be 

intolerable if it were adults facing incarceration. Public anj 

political concerns about drugs and youth crime foster a "get 

tough" mentality to repress rather than rehabilitate young 

offenders. With fiscal constraints, budget deficit~J and 

competition from other interests groups, there is little 

likelihood that treatment services for delinquents will expand. 

Coupling the emergence of punitive policies with our societal 

unwillingness to provide for the welfare of children in general, 

much less to those who commit crimes, there is simply no reason 

to believe that the juvenile court can be rehabilitated. 

Without a juvenile court, an adult criminal court that 

administered justice for young offenders could provide children 

with all the procedural guarantees already available to adult 

defendants and additional enhanced protections because of their 
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vulnerability and immaturity (Feld, 1984; Melton, 1989). The 

only virtue of the contemporary juvenile court is that juveniles 

convicted of serious crimes receive shorter sentences than do 

adults. Youthfulness long has been recognized as a mitigating, 

even if not an excusing, condition at sentencing (Melton, 1989; 

Thomson v. Oklahoma, 108 S. ct. 26a7 [1988]). If shorter 

sentences for diminished responsibility is the rationale for 

punitive juvenile courts, then providing an explicit "youth 

discount" to reduce adult sentences can assure an iiltermediate 

level of just punishment (Feld, 1988b). Reduced adult sentences 

do not require young people to be incarcerat~d with adults; 

existing juvenile prisons allow the segregation of offenders by 

age. Full procedural parity in criminal courts coupled with 

mechanisms to expunge records, restore civil rights, and the like 

can more adequately protect young people than does the current 

juvenile court. 
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In re Gault Revisited: 
A Cross-State Comparison 
of the Right to Counsel 
in Juvenile Court 

Barry C. Feld 

This article uses data from six states to analyze the availability of and the effects of 
counsel on delinquency and status offenses cases in juvenile courts. In three of the 
states, nearly half or more of delinquent and status offenders did not have lawyers, 
including many youths who received out-of-home placement and secure confine­
ment dispositions. In all the jurisdictions. each legal variable-seriousness of 
present offense, detention status, and prior referrals-that was associated with 
more severe dispositions was also associaled with higher rales of representation. 
However, while legal variables enhance the probabilities of representation. the 
presence of an attorney appeared to exert an additionai. independent effect on the 
severity of dispositions. The article then explores Ihe policy implications of these 
findings. 

More than twenty years ago in In re Gault, the U.S. Supreme 
Court held that juvenile offenders were constitutionally entitled to the 
assistance of counsel in juvenile delinquency proceedings. The Gault 
Court mandated the right to counsel because "a proceeding where the 
issue is whether the child will be found to be 'delinquent' and subjected 
to the loss of his liberty for years is comparable in seriousness to a felony 
prosecution" ( Gault, 1967, p. 36). Gault also decided that juveniles were 
entitled to the privilege against self-incrimination and the right to 
confront and cross-examine their accusers at a hearing. Without the 
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assistance of counsel, these other rights could be negated. "The juvenile 
needs the assistance of counsel to cope with problems of law, to make 
skilled inquiry into the facts, [and] to insist upon regularity of the 
proceedings .... The child 'requires the guiding hand of counsel at every 
step in the proceedings against him'" (Gault, 1967, p. 36). In subsequent 
opinions, the Supreme Court has reiterated the crucial role of counsel in 
the juvenile justice process. In Fare v. Michael c., the Court noted that 
"the lawyer occupies a critical position in our legal system .... Whether 
it is a minor or an adult who stands accused, the lawyer is the one person 
to whom society as a whole looks as the protector of the legal rights of 
that person in his dealings with the police and the courts" (Fare, 1979, p. 
719). 

In the two decades since Gault, the promise of counsel remains 
unrealized. Although there is a scarcity of data, in many states less than 
50% of juveniles adjudicated delinquent receive the assistance of counsel 
to which they are constitutionally entitled (Feld, 1984, pp. 187-190). 
Although national statistics are not available, surveys of representation 
by counsel in several jurisdictions suggest that "there is reason to think 
that lawyers still appear much less often than might have been expected" 
(Horowitz, 1977, p. 185). 

In the immediate aftermath of Gault, Lefstein, Stapleton, and 
Teitelbaum (1969) examined institutional compliance with the decision 
and found thatjuv~niles were neither adequately advised of their right to 
counsel nOr had I~ounsel appointed for them. In a more recent 
evaluation of legal representation in North Carolina, Clarke and Koch 
(1980, p. 297) found that the juvenile defender project represented only 
22.3% of juveniles in Winston-Salem, NC, and only 45.8% in Charlotte, 
NC. Aday (1986) found rates of representation of 26.2% and 38.7% in 
the jurisdictions he studied. Bortner's (1982, p. 139) evaluation of a 
large, midwestern county's juvenile court showed that "over half 
(58.2%) [ the juveniles] were not represented by an attorney. "Evaluations 
of rates of representation in Minnesota also indicated that a majority of 

original data. Neither the respective state agencies nor the National Center for Juvenile 
Justice bear any responsibility for the analyses or interpretations presented herein. I was 
fortunate to have the opportunity to use these data t1mugh the National Juvenile Court 
Data Archive's Visiting Scholar Program, which was supported by OJJDP. I received 
exceptional support and assistance in assembling, organizing, and interpreting the states' 
data from Dr. Howard Snyder, NCJJ Director of Systems Research, Ms. Ellen Nimick, 
NCJJ Research Associate, and Mr. Terry Finnegan, NCJJ'Computer Programmer. 
Sheldon Krantz and Don Gibbons provided constructive critiques of an earlier draft of 
this article. This article was presented at the 1987 annual meeting of the American Society 
of Criminology, Montreal, Canada. 
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youths are u}1represented (Feld, 1984, p. 189; Fine, 1983, p. 48). Feld 
(1984, p. 190) reported enormous county-by-county variations within 
the state in the rates of representation, ranging from a high of over 90% 
to a low of less than 10%. A substantial minority of youths removed 
from their homes or confined in state juvenile correctional institutions 
lacked representation at the time of their adjudication and disposition 
(Feld, 1984, p. 189). 

There are a variety of possible explanations for why so many youth3 
appear to be unrepresented: parental reluctance to retain an attorney; 
inadequate pubHc-defender legal services in non urban areas; a judicial 
encouragement of and readiness to find waivers ofthe right to counsel in 
order to ease administrative burdens on the courts; a continuingjudicial 
hostility to an advocacy role in a traditional, treatment-oriented court; 
or a judicial predetermination of dispositions with nonappointment of 
counsel where probation is the anticipated outcome (Feld, 1984, p. 190; 
Bortner, 1982, pp. 136-147; Lefstein, Stapleton, and Teitdbaum, 1969; 
Stapleton and Teitelbaum, 1972). Whatever the reason and despite 
Gault's promise of counsel, many juveniles facing potentially coercive 
state action never see a lawyer, waive their right to counsel without 
consulting with an attorney or appreciating the legal consequences of 
relinquishing counsel, and face the prosecutorial power of the state 
alone and unaided. 

Even whenjuveniles an~ represented, attorneys may not be capable of 
or committed to representing their juvenile clients in an effective 
adversarial manner. Organizational pressures to cooperate, judicial 
hostility toward adversariallitigants, role ambiguity created by the dual 
goals of rehabilitation and punishment, reluctance to help juveniles 
"beat a case," or an internalization of a court's treatm'ent philosophy 
may compromise the role of counsel in juvenile court (Stapleton and 
Teitelbaum, 1972; Lefstein, Stapleton, and Teitelbaum, 1969; Fox, 
1970; Platt and Friedman, 1968; Ferster, Courtless, and Snethen, 1971; 
McMillian and McMu:rtry, 1970; Kay and Segal, 1973; Bortner, 1982; 
Clarke and Koch, 1980; Blumberg, 1967). Institutional pressures to 
maintain stable, cooper,ative working relations with other personnel in 
the system may be inc~onsistent with effective adversarial advocacy 
(Lefstein, Stapleton, and Teitelbaum, 1969; Stapleton and Teitelbaum, 
1972; Bortner, 1982; Blumberg, 1967). 

Several studies have questioned whether lawyers can actually perform 
as, advocates in a system rooted in parens patriae and benevolent 
rehabilitadon (Stapleton and Teitelbaum, 1972; Fox, 1970). Indeed, 
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there are some indications that lawyers representing juveniles in more 
traditional "thp.\rapeutic" juvenile courts may actually disadvantage 
their clients in adjudications or dispositions (Stapleton and Teitelbaum, 
1972, pp. 63-96; Clarke and Koch, 1980, pp. 304-306; Bortner, 1982). 
Duffee and Siegel (1?71, pp. 548-553), Clarke and. Koch (1980, pp. 
304-306), Stapleton and Teitelbaum (1972), Hayeslip (1979), and 
Bortner (1982) all reported that juveniles with counsel are more likely to 
be incarcerated than juveniles without counsel. Bortner (1982, pp. 139-
140), for example, found that "when the possibility of receiving the most 
severe dispositions (placement outside the home in either group homes 
or institutions) is examined, those juveniles who were represented by 
attorneys were more likely to receive these dispositions than were 
juveniles not represented (35.8% compared to 9.6%). Further statistical 
analysis reveals that, regardless of the types of offenses with which they 
wert charged, juveniles represented by attorneys receive more severe 
dispositions. " 

THE PRESENT STUDY 

The present study provides the first opportunity to analyze system­
atically variations in rates of representation and the impact of counsel in 
more than one juvenile court or even one jurisdiction. It analyzes 
variations in the implementation of the right to counsel in six states­
California, Minnesota, New York, Nebraska, North Dakota, and 
Pennsylvania, as well as Philadelphia. These statistical analyses provide 
the first comparative examination of the circumstances under which 
lawyers are appointed to represent juveniles, the case characteristics 
associated with rates of representation, and the effects of representation 
on case processing and dispositions. 

This study uses data collected l7,y the National Juvenile Court Data 
Archive (NJCDA) to analyze the a'!ailability of and effects of counsel in 
delinquency and status offense cases disposed of in 1984.' While 30 
states now contribute their annual juvenile court data tapes to the 
NJCDA, the six states included in this study were selected solely because 
their data files included information on representation by counsel. 

Because of the many hazards and pitfalls in using juvenile court data, 
an overview of the juvenile justice process and a description of the 
individual state's data precedes the cross-state comparisons. The 
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NJCDA's unit of count is "cases disposed" of by a juvenile court.2 

Typically, juvenile delinquency cases begin with a referral to a county's 
juvenile court or a juvenile probation or intake department. Many of 
these referrals are closed at intake with some type of informal 
disposition: dismissal, counseling, warning, referral to another agency, 
or probation. These referrals, whether disposed of informally or 
petitioned to the juvenile court, also generate county record-keeping 
activities that are reported to the state agency responsible for compiling 
juvenile justice data. 

The sample in this study consists exclusively of petitioned delinquency 
and status offense cases. It excludes alljuvenile court referrals for abuse, 
dependency, or neglect, as well as routine traffic violations. Only 
formally petitioned delinquency and status cases are analyzed because 
the right to counsel announced in Gault attaches only after the formal 
initiation of delinquency proceedings.) 

The filing of a petition-the formal initiation of the juvenile 
process-is comparable legally to the filing of a complaint, information, 
or indictment in the adult criminal process (Feld, 1984, p. 217). Since 
different county intake or probation units within a state, as well as the 
various states, use different criteria to decide whether or not to file a 
formal delinquency petition, the cross-state comparisons reported here 
involve very different samples of delinquent popUlations. The common 
denominator of all these cases is that they were formally processed in 
their respective jurisdictions. As indicated in Table I, the proportion of 
referred cases to petitioned cases differs markedly, from a high of 62.8% 
in Nebraska to a low of 10.7% in North Dakota. 

In most jurisdictions, a juvenile offender will be arraigned on the 
petition. Since the constitutional right to counsel attaches in juvenile 
court only after the filing of the petition, it is typically at this stage, if at 
all, that counsel will be· appointed to represent ajuvenile (Feld, 1984). At 
the arraignment, the juvenile admits or denies the allegations in the 
petition. In many cases, juveniles may admit the allegatio::3 of the 
petition at their arraignment and have their case disposed of without the 
presence of an attorney. 

The types of underlying offenses represented in the formally filed 
delinquency petitions differ substantially; the large urban jurisdictions 
confront very different and more serious delinquency than do the more 
rural, midwestern states (Nimick et ai., 1985). In this study, the offenses 
reported by the states are regrouped into six analytical categories.4 The 
"felony/minor" offense distinction provides both an indicator of 
seriousness and is legally relevant for the right to counsel (Gideon v. 
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Wainwright, 1963; Scott v.lllinois, 1979). Offenses are also classified as 
person, property, other delinquency, and status. Combining person and 
property with the felony and winor distinctions produces a six~item 
offense scale for cross-state comparisons.s When a petition alleges more 
than one offense, the youth is classified on the basis of the most serious 
charge. This study also uses two indicators ofth~ severity of dispositions: 
out-of-home placement and secure confinement.6 The data were 
originally collected by the California Bureau of Criminal Statistics and 
Special Services,7 the Minnesota Supreme Court Judicial Information 
System,S the Nebraska Commission on Law Enforcement and Criminal 
Justice,~ the New York Office of Court Administration,lO the North 
Dakota Office of State Court Administrator,1I and the Pennsylvania 
Juvenile Court Judges' Commission.l2 

DATA AND ANALYSIS 

Part of these analyses treat the availability and role of counsel as a 
dependent variable using case characteristics and court processing 
factors as independent variables. Other parts treat counsel as an 
independent variable, assessing its relative impact onjuvenile court case 
processing and dispositions. These analyses attempt to answer the 
interrelated questions regarding when lawyers are appointed to represent 
juveniles, why they are appointed, and what difference does it make 
whether or not a youth is represented? 

Petitions and offenses. InitiallY, the appearance of counsel must be 
placed in the 'larger context of juvenile justice administration in the 
respective states. Table 1 introduces the six states' juvenile justice 
systems, reports the total number of referrals where available, ".he total 
number of petitions, the percentage of referrals to petition~, and the 
types of offenses for which petitions were filed. 

The juvenile courts in the various states confront very different 
delinquent populations. In part, these differences reflect the nature of 
the prepetition screening. While California, Nebraska, and Pennsylvania 
courts formally petition approximately haIf of their juvenile court 
referrals, North Dakotajuvenile courts only charge about 10.7% of their 
referrals. The numbers of petitions involved also differ substantially. 
The large, urban states handle far more cases than the rural midwestern 
states. Indeed, Philadelphia alone processes more delinquency petitions 
than Nebraska and North Dakota together. 
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TABLE 1: Petitions and Petitioned Offen$8.5 

California Minnesota Nebraska New York North Dakota Pennsylvania Philadelphia 

Number of 
Referrals 147422 6091 7741 18926 

Number of 
Petitions 68227 15304 3830 21383 831 10168 6812 

% Referralsl 
Petitions 46.3% 62.8% 10.7% 53.7% 

Felony Offense 
Against % 8.7 2.2 1.0 8.2 . .2 13.0 38.1 
Person N (5946) (338) (39) i1764) (2) (1320) (2592) 

I-" 
Felony Offense co 
Against 27.2 14.3 14.9 25.9 

-::J 
11.1 15.8 19.7 

Property (18571 ) (2196) (427) (3192) (131) (2653) (1339) 

Minor Offense 
Against 6.1 5.0 3.7 6.6 2.8 12.5 3.7 
Person (4166) (766) (143) (1414) (23) (1275) (255) 

Minor Offense 
Against 17.1 29.9 43.9 18.8 29.8 24.9 24.9 
Property (11700) ( .. 574) (1680) (4019) (248) (2532) (1694) 

Other 38.7 20.6 9.5 7.6 16.7 23.5 13.7 
Delinquency (26376) (3148) (364) (1631) (139) (23861 (932) 

Status 2.2 28.0 30.7 43.8 34.7 N/A N/A 

1.>0 Offense (1468) (4282) (1177) (93631 (2881 
~ 
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The nature of the offenses petitioned also differs substantially among 
the states. Felony offenses against the person-homicide, rape, aggra­
vated assault, and robbery-are much more prevalent in the large, 
urban states. In Philadelphia, for example, 38.1 % of the juvenile court's 
caseload involves violent offenses against the person, primarily robbery. 
By contrast, a substantial portion of the r..idwestern states' caseloads 
consists of minor property offenses such as theft and shoplifting. 

The states also differ markedly in their treatment of status offenders. 
Pennsylvania! Philadelphiajuvenile courts do not have jurisdiction over 
status offenders. Similarly, status offenders in California appear to be 
referred to juvenile courts only as a last resort. By contrast, in the 
midwestern states, status offenses are the second most common type of 
delinquency cases handled. The maximum age of juvenile court 
jurisdiction in New York is 16 years of age, rather than 18 as in the other 
states. The New York juvenile justice system deals with a significantly 
younger population, which includes a substantially larger proportion of 
status offenders. 

Rates of representation. Table 2 shows the overall rates of repre­
sentation by counsel in the respective states, the percentages of private 
attorneys and public attorneys-court appointed or public defender­
and the rates of representation by type of offense. Although Gault held 
that every juvenile was constitutionally entitled to "the guiding hand of 
counsel at every step of the process," Gault:S promise remains unrealized 
in half of these jurisdictions. 

The large, urban states are far more successful in assuring that 
juveniles receive the assistance of counsel than are the midwestern 
states. Overall, between 85%-95% of the juveniles in the large, urban 
states receive the assistance of counsel as contrasted with between 37.5% 
and 52.7% of the juveniles in the midwestern states. Indeed, these data 
may actually understate the urban state! rural state disparities. The 
California Bureau of Criminal Statistics and Special Services cautions 
that a coding error may be responsible for some of the juveniles who 
were reported to be unrepresented,,3 

The first rows of Table 2 report the percentages of private attorneys 
and public attorneys (court appointed or public defenders) reflected in 
the overall rates of representation. In every jurisdiction and regardless 
of the overall rate of representation, public attorneys handle the vast 
bulk of delinquency petitions by ratios of between 3:1 and 10:1. 

Table 2 clearJy shows that it is possible to provide very high levels of 
defense representation to juveniles adjudicated delinquent. More than 
95% of the juveniles in Philadelphia and New York state, and 85% or 
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TABLE 2: Rapresentlltion by Counsel (Private, Public Defender/Court Appointed) 

California Minnesota Nebraska New YOTI( North Oakota Pennsylvania Phifadelphia 

% Counsel 84.91 47.7 52.7 95.9 37.5 86.4 95.2 
Private 7.6 5.3 13.3 5.1 10.5 14.5 22.0 
CA/POa 

77.3 42.3 39.4 90.8 27.1 71.9 73.2 
Felony Offense 
Against Person 88.7 66.1 58.8 98.5 100.0 91.4 96.3 

Private 11.2 9.9 14.7 4.3 22.0 29.9 
CA/PO 77.5 56.3 44.1 94.2 100.0 69.4 66.4 

Felony Offense 
Against Property 86.8 60.6 59.9 98.1 38.9 87.1 95.0 

Private 9.0 6.2 14.4 8.3 12.2 15.1 20.5 
CA/PIJ 17.8 54.4 45.5 89.7 26.7 72.0 74.5 

Minor Offense 
~ 

Against Person 86.7 73.5 41.3 99.0 47.8 89.3 96.1 CO 

Private 8.6 7.3 14.9 9.5 17.4 16.4 22.4 
CO 

cA/PD 78.1 66.1 26.4 89.5 30.4 72.9 73.7 
Min;)r Offense 
Against PropertY 83.8 46.8 49.6 96.2 38.3 85.5 94.7 

Private 6.1 5.3 14.1 6.5 12.5 11.9 16.1 
CA/PO 77.7 41.4 35.5 89.7 25.8 73.6 78.7 

Other Delinquency 83.4 55.5 48.9 96.8 33.1 82.1 93.2 
Private 6.4 5.9 16.0 8.0 10.8 10.8 12.3 
CA/PD 17.0 49.6 32.8 88.7 22.3 71.4 80.9 

Status Offense 74.1 30.7 56.1 93.8 37.2 N/A N/A 
Private 3.3 3.9 10.3 2.3 7.3 
CA/PD 70.8 26.9 46.3 91.6 29.9 

.... a. Court Appointed, Publlc Defender . 
S 1. The California Bureau of Crimina; Statistics and Special Services cautions that this rate may understate the actual rate of representa-

tion. that Is, that an even larger percentage of Callfornla's juvenlles are represented. See note 13 for explanation. 
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more in Pennsylvania and California were represented. Since the large 
urban states process a greater volume of delinquency cases, their success 
in delivering legal services is all the more impressive. While it may be 
more difficult to deliver legal services easily in all parts of the rural 
midwestern states, county by county analysis in Minnesota shows 
substantial disparities within the state; even the largest cO'unty in the 
state with a well-developed public defender system provides repre­
sentation t() less than half the juveniles (Feld, 1984, pp. 189-190). These 
variations suggest that rates of representation reflect deliberate policy 
decisions. 

Table 2 also shows the rates of representation by type of offense. One 
pattern that emerges in all of the states is a direct relationship between 
the seriousness of the offense and the rates of representation. Juveniles 
charged with felonies-offenses against person or property-and those 
with offenses against the person generally have higher rates of repre­
sentation than the state's overall rate. These differences in representation 
by offense are typically greater in the states with lower rates of 
representation than in the those with higher rates because of the latters' 
smaller overall variation. In Minnesota, for example, while only 47.7% 
of all juveniles are represented, 66.1 % of those charged with felony 
offenses against the person, 73.5% of those charged with minor offenses 
against the person, and 60.6% of those charged with felony offenses 
against property are represented. 

A second and similar pattern is the appearance of larger proportions 
of private attorneys on behalf of juveniles charged with felony 
offenses-person and property-and offenses against the person than 
appear in the other offense categories. Perhaps the greater seriousness of 
those offenses and their potential consequences encourage juveniles or 
their families to seek the assistance of private counsel. Conversely, 
private attorneys are least likely to be retained by parents to represent 
the status offenders with whom the parents are often in conflict. 

Offense and disposition. There is extensive research on the determi­
nants of juvenile court dispositions (Fagan, Slaughter, and Hartsone, 
1987; McCarthy and Smith, 1986; Dannefer and Schutt, 1982; Thomas 
and Cage, 1977). However, "even a superficial review of the relevant 
literature leaves one with the rather ullcomfortable feeling that the only 
consistent finding of prior research is that there are no consistencies in 
the determinants of the decision-making process" (Thomas and Sie­
verdes, 1975, p. 416). In general, the seriousness of the present offense 
and the length of the prior record-the so-called "legal variables"-
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explain most of the variance that can be accounted for in juvenile 
sentencing, with some additional influence of race (Fagan, Slaughter, 
3,Qd Hartsone, 1987; McCarthy and Smith, 1986). However, in most of 
Rhese studies, the legal variables account for only about 25% to 30% of 
tlhe variance in dispositions (Thomas and Cage, 1977; Clarke and Koch, 
1980; McCarthy and Smith, 1986; Horwitz and Wasserman, l~gO). 

Although this cross-state comparison cannot identify fully the 
determinants of dispositions, the data lend themselves to an exploration 
of the relationships among offenses, dispositions, and representation by 
an attorney. Table 3 uses two measures of juvenile court dispositions: (I) 
out-of-home placements, and (2) secure confinement. These categories 
provide clear-cut delineations that lend themselves to cross-state 
comparisons. They also have legal significance for the appointment of 
counsel, since the Supreme O,mrt has held, at least for adults, that all 
persons charged with felonies must be afforded the right to counsel 
(Gideon v. Wainwright, 1963), and that no person convicted of a 
misdemeanor may be incarcerated unless he or she was afforded the 
assistance of counsel (Scott v. Illinois, 1979). 

Table 3 shows both the overall rates of out-of-home placements and 
secure confinement in the respective states as well as by categories of 
offenses. The states differ markedly in their overall use of out-of-home 
placements and secure confinement, ranging from a high of 30.8%/ 14.5% 
in California to a low of 10.3%/ U % in Philadelphia. The ratio of 
out-of-home placement to secure confinement also varies from 17: I in 
Pennsylvania to about 2:J in California. 

As expected, the seriousness of the present offense substantially alters 
a youth's risk of removal and confinement. In every state, felony 
offenses against the person garner both the highest rates of out-of-home 
placement and secure confinement, typically followed either by minor 
offenses against the person or felony offenses against property, for 
example, burglary. Conversely, minor property offenses"-primarily 
petty theft, shoplifting-and status offenses have the lowest rates of 
removal or confinement. 

Offense and disposition by counsel. Table 4 adds the counsel variable 
to the information contained in Table 3. Within each offense category of 
youths who receive out-of-home or secure dispositions, Table 4 shows 
the disposition rates for those youths who had counsel and ~hose who 
did not. Thus Table 3 shows that when juveniles commit fdonies against 
the person in California, 39.5%/20.4% receive out-of-home placement 
and secure confinement dispositions. The same cell in Table 4 shows 
that youths with counsel were somewhat more likely to receive severe 



.... TABLE 3: Present Offemle end Disposition: Out-of-H'Dme Pillcement/Sltl:ure Confinement 
~ 

California Minnesota Nebraska New York North Dakota Pennsylvania Philadelphia 

Overall: 
Home % 30.8 17.2 15.2 16.1 28.0 22.1 10.3 

N= (21048) (2631) (584) (3255) (233) (2213) (628) 

Secure % 14.5 3.3 5.2 7.1 9.6 1.3 1.1 
N- (9902) (504) (199) (1423) (SO) (1321 (76) 

Felony Offense 
Against Person: 

Home 39.5 30.2 28.2 22.3 50.0 28.7 12.6 
Secure 20.4 9.5 15.4 19.2 50.0 2.5 1.7 

Felony Offense 
Against Property: 

Home 31.2 27.4 18.5 18.6 35.1 21.3 11.3 to.:) 

Secure 15.7 9.2 12.2 12.0 17.6 .9 .8 <:> 
to.:) 

Minor Offense 
Against Person: 

Homfl 25.8 21.5 21.7 12.7 39.1 13.5 5.7 
Secure 11.5 3.3 9.1 9.S 13.0 .2 .4 

Minor Offense 
Against Property: 

Home 24.3 14.6 8.5 14.1 28.6 18.8 5.9 
Sscure 11.5 3.5 9.1 9.6 8.1 .6 .6 

Other Delinquency: 
15.9 Home 32.5 20.2 16.1 27.3 27.5 11.4 

Secure 15.2 1.9 8.8 10.6 14.4 2.4 1.0 
Status Offense: 

Home 27.9 10.7 22.3 15.6 23.6 N/A N/A 
Secure 1.0 0.5 1.8 1.3 4.5 

• • .. . ~ • • • • • • 
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dispositions than those without counsel-40.0% versus 35.5% out of 
home and 21.0% versus 15.4% secure confinement. 

Except for North Dakota, with its very small numbers and low rates 
of representation, a comparison of the two columns in each state and at 
each offense level reveals that youths with lawyers receive more severe 
dispositions than do those without lawyers. With twelve possible 
comparisons in each state-six offense categories times two disposi­
tions-represented youths received more severe dispositions than 
unrepresented youth in every category in Minnesota, New York, and 
Pennsylvania, in all but one in California and Philadelphia, and in all 
but two in Nebraska. Even in the highest representation jurisdictions­
New York and Philadelphia-this pattern prevails; there was virtually 
no secure confinement of unrepresented juveniles in these locales. 

While the relationship between representation and more severe 
disposition is consistent in the different jurisdictions, the explanation of 
this relationship is not readily apparent. It may be that presence of 
lawyers antagonizes traditional juvenile court judges and subtly influ­
ences the eventual disposition imposed (Clarke and Koch, 1980). 
However, the pattern also prevails in the jurisdictions with very high 
rates of representation where the presence of counsel is not unusual. 
Perhaps judges discern the eventual disposition early in the proceedings 
and appoint counsel more frequently when an out-of-home placement 
or secure confinement is anticipated. Conversely, judges may exhibit 
more leniency if a youth is not represented. Or, still another possibility is 
that other variables besides the present offense may influence both the 
appointment of counsel and the eventual disposition. 

Detention by offense. Table 5 shows the overall percentage of 
juveniles against whom petitions were filed who were detained, as well as 
the rates of pretrial detention by offense category. Detention. as used 
here, refers to ajuvenile's custody status following referral but prior to 
court action. It is important to note, however, that detention is coded 
differently in various jurisdictions. In California, for example, which 
appears to have a very high rate of pretrial detention, any juvenile 
brought to a detention facility is logged-in and counted as detained, even 
if he or she is held only for a short while until a parent arrives. By 
contrast, Minnesota, which appears to have a very low rate of pretrial 
detention, uses a very conservative definition of detention. Juveniles in 
Minnesota are coded as detained only if a detention hearing is held, 
which normally occurs 36 hours-about two court days-after appre­
hension (Feld, 1984). Thus the data in Table 5, while suggestive, are not 



.... TABLE 4: Representation by Coun$el and Disposition (Homo/Secure) !: 
~----- .. --

California Minnesota Nebraska New York North Dakota Pennsvlvania Philadelphia 

Counsel,* Yes No Yes No Yes No Yes No Yes No Yes No Yes No 

Felony Offense 
Against Person: 

Home 40.0 35.5 32.8 21:4 25.0 28 .. 6 22.6 0.0 50.0 31.0 16.8 12.9 4.9 
Secure 21.0 15.4 9.5 4.9 15.0 21,.4 19.5 0.0 50.0 2.8 .9 1.7 2.1 

Felony Offense 
Against Property: 

Home 32.0 26.1 31.6 19.1. 24.9 ~U 19.0 0.0 47.1 27.5 24.9 8.2 11.7 4.8 
SecUre 16.5 10.6 lOA 5.0 16.2 7.S 12.2 0.0 11.8 21.3 1.1 0.0 0.9 0.0 

Minor Offense 
Against Person: 

~ 
0 

Home 26.8 19.2 22.3 14.9 20.0 28.2 '2.7 7.1 45.5 33.3 22.0 7.8 5.5 10.0 II>-

Secure 12.3 6.1 3.5 1.1 12.0 9.9 9.7 0.0 9.1 16.7 0.4 0.0 0.4 0.0 

Minor Offense 
Against Property: 

Home 25.5 17.9 18.8 9.6 12.5 5.7 14.6 0.0 38.9 22.2 24.9 4.8 5.9 6.3 
Secure 10.8 6.4 4.2 2.0 7.3 2.4 9.1 0.0 8.4 7.8 0.8 0.0 0.7 0.0 

Other 
Delinquency: 

Home 34.4 22.8 28.1 9.8 24.2 9.0 16.7 0.0 32.6 24.7 37.6 17.4 11.4 11.1 
Secure 16.5 9.1 2.2 .8 13.3 2.2 11.0 0.0 13.0 15.1 3.5 0.9 0.6 6.3 

Status Offense: 
Home 30.4 20.8 16.5 7.S 34.1 14.2 16.6 1.0 32.7 18.2 N/A N/A 
Secure 6.3 7.1 .9 .4 2.1 1.4 1.4 0.0 1.9 6.7 

• • .. • 1 • • • .. • • • 
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directly comparable. Unfortunately, Philadelphia does not provide 
information on ajuvenile's pretrial detention status .. 

Regardless ofthe jurisdictional definition of detention. its use follows 
similar patterns. Juveniles committing felonies against the person are 
the most likely to be detained, followed either by those committing 
minor offenses against the person or felony offenses against property. 
Since the evidentiary distinctions between a felony and a minor offense 
against the person, for example, the degree of injury to the victim, may 
not be apparent at the time of detention, these patterns are not 
surprising. 

Detention and counsel. Table 6 examines the relationship between a 
yomh's detention status and representation by counsel. Detention, 
particularly if it continues for more than a day, is a legally significant 
juvenile court intervention that also requires the assistance of counsel 
(Feld, 1984, pp. 191-209; Schall v. Martin, 1984). Every jurisdiction 
provides for a prompt detention hearing to determine the existence of 
probable cause, the presence of grounds for detention, and the child's 
custody status pending trial (Feld, 1984, pp. 191-209). 

Table 6 reports the rate of representation at each offense level for 
those youths who were detained and for those who were not detained. 
For example, in Minnesota, 66.1 % of the juveniles charged with felony 
offenses against the person were represented (Table 2) and 24.6% of 
them were detained (Table 5). However, 75.0% of those who were 
detained were represented as contrasted with 63.8% of those who were 
not detained. 

For each state, a comparison of the two columns reveals a consistent 
pattern-youths who were held in detention had higher rates of 
representation than did juveniles who were not. In four of the six states 
at every level of offense, detRined youths were more likely to be 
represented. In Nebraska, in five of the six levels of offenses, detained 
youths were more likely to be represented. Again, only in North Dakota, 
with its small numbers and low rates of representation, does the pattern 
bll'eakdown. 

While the differences between detained and nondetained youths are 
smaller in the three jurisdictions with the highest rates of representation, 
in Minnesota and Nebraska they are substantial, especially as the 
seriousness of the offense decreases. Comparing the overall rate of 
representation at different offense levels (Table 2) with the rates of 
representation for detained youths (Table 6) shows that detention 
provides a significant additional impetus for the appointment of 
counsel, particularly for less serious offenders. 
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TABLE 5: Present Offense and Pretrial Detention Status 

California Minnesota Nebraska New York North Dakota Pennsylvania 

% Detained 54.0 9.4 12.6 18.0 14.7 29.0 
Overall N = (36100) (1443) (483) (3841) (122) (2946) 

Felony Offense 
Against 
Person 6B.l 24.6 46.2 22.3 50.0 43.6 

Felony Offense 
Against 

t..:I 
Property 56.6 15.0 20.1 17.5 15.3 30.6 0 

0) 

Minor Offense 
Against 
Person 52.0 16.1 25.2 15.2 21.7 22.0 

Minor Offense 
Against 
PropertY 45.5 7.1 9.B 16.1 11.3 27.4 

Other 
Delinquency 54.7 10.6 13.7 20.2 20.1 24.7 

Status 
Offense 24.1 5.8 10.9 18.1 13.9 N/A 

• • . ' • • • .. • • • 
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Detention and dispositions. Several studies have examined the 
determinants of detention and the relationship between a child's pretrial 
detention status and subsequent disposition (Krisberg and Schwartz, 
1983; Frazier and Bishop, 1985; Clarke and Koch, 1980; McCarthy, 
1987). These studies report that while several of the same variables affect 
both rates of detention and subsequent disposition, after appropriate 
controls, detention per se exhibits an independent effect on dispositions. 

While this study cannot control for all variables simultaneously, 
Table 7 shows the relationship among a youth's offense, detention 
status, and eventual disposition. Table 7 reports the percentages of 
youths within each offense categorj who were detained and who were 
not detained who received out-of-home placement and secure confine­
ment. Again, the results are remarkably consistent; in five of the six 
jurisdictions and at every offense level, youths who were detained 
received more severe dispositions than those who were not. Even in 
North Dakota with its small numbers, the relationship between 
detention and secure confinement appears in most offense categories. 

What Table 7 shows, then, is that the same factors that determine the 
initial detention decision appear to influence the ultimate disposition as 
well. However, when one compares the zero-order relationship between 
offense and disposition (Table 3) with the relationship between ,.,{'­
fense! detention and disposition (Table 7), it is apparent that detained 
youths are significantly more at risk for out-of-home placement and 
secure confinement than are nondetained youths. Generally, pretrial 
detention more than doubles a youth's probability of receiving a secure 
confinement disposition. 

Counsel, detention, and disposition. Table 5 reported the percentages 
of youths who were detained at each offense level. Table 6 examined the 
relationship between detention status and representation and reported 
that detention increased the likelihood of representation. Table 7 
examined the relationship between detention status and disposition and 
showed that detention also increased the likelihood of a youth receiving 
more severe dispositions. 

Table 8 reports the relationship between detention and disposition 
when youth are represented by counsel to see whether the presence or 
absence of counsel affects their dispositions. Table 8 indicates that a 
detained youth who is represented by counsel is more likely to receive a 
severe disposition than a detained youth who is not represented. In New 
York, California, and Pennsylvania, which had very high rates of 
representation, the represented! detained youths consistently received 
more severe dispositions than the small group of unrepresented! de-
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TABLE 6: Pretrial OoUntion.xl RepresentlItion by eou ..... 

Califomia Min_til Nllbnlskll New York Nanh Delcotll Pennsylvanill 

. Detention => Yes No YtIS No Yft No Yes No Yes No Yes No 

Felony Offense 
Against 
Person 90.8 84.9 75.0 63.8 46.7 58.4 99.7 98.1 100.0 100.0 96.4 87.4 

Felony Offense 
Again5t 
Property 90.2 83.5 72.7 58.9 65.4 58.6 99.8 97.7 30.0 40.5 94.0 83.8 l'.:l 

Q 
00 

Minor Offense 
Against 
Person 89.9 84.2 82.4 72.2 47.2 38.8 99.5 98.9 80.0 38.9 95.0 86.4 

Minor Offense 
Against 
Property 87.5 82.1 74.6 45.2 68.9 47.0 99.1 95.7 35.7 38.6 95.4 80.8 

Other 
Delinquency 89.1 79.1 78.5 53.2 72.1 44.3 99.4 96.1 11.9 36.9 92.5 71.6 

Status 
Offense 88.4 72.1 70.3 28.5 89.7 51.1 99.4 92.6 32.5 37.9 N/A 

• • ... e . • • • ~ • .. • • 
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tained juveniles, as was also the case in Nebraska. Only in Minnesota 
and North Dakota was the presence of counsel not an "aggravating" 
factor at the sentencing of detained youth. Again, this may simply be the 
result of dwindling numbers, or perhaps the factors that influenced the 
initial detention decision took precedence over the presence of counsel 
in those states . 

The data in Table 8 in New York and Pennsylvania further reinforce 
the findings reported in Table 4; there was virtually no removal from the 
home orincarceration of unrepresented youths. By contrast, substantial 
numbers and proportions of youths in the midwestern states were being 
detained and/ or removed from their homes and placed in secure 
confinement without the assistance of counsel. 

Prior referrals. Another legal variable that affects a juvenile's 
eventual disposition is a prior history of delinquency referrals (Clarke 
and Koch, 1980; Henretta, Frazier, and Bishop, (986). The rtzxt 
analyses assess the relationships among prior referrals and dispositions, 
prior referrals and representation by counsel, and prior referrals, 
representation by counsel, and dispositions. 

Nebraska is the only state in this six state sample that routinely 
records information about a juvenile's prior referrals at the time of a 
current referral. However. the other states' data tapes include youth 
identification numbers. By combining several years of ann ual data tapes 
and matching the county/youth identification number across years, it is 
possible to reconstruct a youth's prior record of offenses and disposi­
tions. 

The Minnesota data reported in Tables 9-1 1 are from a different data 
set than reported heretofore. These data represent juveniles disposed of 
in 1986 with their prior records acquired in 1984, 1985, and 1986. In 
1986, 45.3% of Minnesota's juveniles were represented, as compared 
with 47.7% in 1984 (Table 2), and the pattern of representation by 
offense was similar: felony offense against the person, 77.3%; felony 
offense against property, 63.0%; minor offenses against the person, 
62.4%; minor offenses against property, 44.6%; other delinquency, 
44.9%; and status offenses, 26.9%. The distribution of offenses in 
Minnesota in 1986 was also similar to that recorded in 1984 (Table J): 
felony offenses against persons, 4.0%; felony offenses against property, 
14.4%; minor offenses against person, 5.2%; minor offenses against 
property, 32.3%; other delinquency, 16.6%; and status, 27.0%. Using 
these Minnesota data permits a cross-state comparison of the relation­
ship among prior referrals, dispositions, and the presence of counsel. In 
both Minnesota and Nebraska, the records of prior referrals were 
recoded as 0, I or 2, 3 or 4, and 5 or more. 14 



.... TABLE 7: Impact of Pretrial Detention on Disposition (HomelSecure) N 
California Minnesota Nebraska New York North Dakota Pennsylvania 

Detention => Yes No Yes No Yes No Yes No Yes No Yes No 

Felony Offense 
Against Person: 

Home 51.3 14.9 53.0 22.7 55.6 4.8 57.6 11.9 0.0 100.0 50.3 11.9 
Secure 26.3 8.0 20.5 5.9 33.3 0.0 50.3 10.1 0.0 100.0 5.2 .4 

Felony Offens;:! 
Against Property: 

Home 42.2 17.1 46.5 24.0 51.2 10.3 49.6 11.7 30.0 36.0 47.0 10.0 
Secure 19.6 11.0 22.5 6.9 36.0 6.2 32.0 7.5 30.0 15.3 2.2 0.3 

Minor Offense 
~ 

Against PEIrson: .... 
<:> 

Home 38.9 11.6 46.3 16.8 41.7 15.0 45.4 6.8 60.0 33.3 40.4 5.9 
Secure 16.6 6.3 6.5 2.6 22.2 4.7 39.0 4.3 60.0 5.6 0.7 0.1 

Minor Offense 
Against Property: 

Home 37.1 13.7 40.2 12.7 35.8 5.5 45.4 7.9 28.6 28.6 48.5 7.5 
Secure 12.8 82 15.3 2.6 22.4 2.5 31.5 4.3 7.1 8.2 2.0 0.1 

Other 
Delinquency: 

Home 44.3 ·18.6 43.9 17.4 50.0 10.5 44.2 8.9 28.6 27.0 55.4 18.3 
Secure 17.9 12.5 7.5 1.3 24.0 6.4 31.1 5.4 17.9 13.5 5.S 1.3 

Status Offense: 
Home 31.5 25.4 37.2 9.1 59.4 17.7 40.2 10.2 17.5 24.6 NIA 
Secure 8.S 6.1 4.0 0.3 7.8 1.0 2.8 1.0 5.0 4.4 

• • ~ .~ • • • • • .. • • 
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Prior referrals and disposition. Table 9 reports the relationship 
between prior referrals and out-of-home placements and secure con­
finement dispositions. Within each offense level, there is a nearly perfect 
linear relationship between additional prior referrals and the likelihood 
of more severe dispositions. For example, in Minnesota, 35.7% of those 
juveniles with no prior record who commit a felony offense against the 
person receive an out-of-home placement, as compared with 51.9% of 
those with one or two priors, 84.8% of those with three or four priors, 
and 100.0% of those with five or more priors. The same pattern obtains 
for secure confinement dispositions. A similar direct relationship 
between prior referrals and dispositions is evident in Nebraska as well. 
Clearly, then, aftercontroJling for the seriousness orthe present offense, 
the addition of a p~or record strongly influences the sentencing 
practices of juvenile courts. 

Prior referrals and rates of representation. It win be recalled from 
Table 2 that overall, 52.7% of youths in Nebraska and 47.7% of youths 
in Minnesota (45.3% in 1986) were represented by counsel. Table 10 
shows, within each offense level, the relationship between prior 
delinquency referrals and the likelihood of representation. 

The aggregate rates of representation reported in Table 2 are the 
composite of juveniles with and without prior referrals. For example, in 
Minnesota, in 1986, 77.3% of alljuveniIes charged with felony offenses 
against the person were represented. However, this proportion of 
representation consisted of73 .6% with no priors, 81.5% with one or two, 
89.3% with three or four, and 100.0% with five or more priors. A similar 
relationship between prior referrals and rates of representation prevails 
in Minnesota at all offense levels. Thus in Minnesota prior referrals 
increase both the likelihood of out-of-home placement and secure 
confinement (Table 9) as well as the appointment of counsel (Table 10). 
In Nebraska, by contrast, the relationship between prior referrals and 
rates of representation is not nearly as consistent. The major difference 
in rates of representation occurs between youths with no prior referrals 
and those with one or two priors. Perhaps this is because in Nebraska, 
prior referral:; include informal as well as formal referrals, whereas in 
Minnesota, prior referrals consist exclusively of previously petitioned 

,;i cases (see note 14). 
Disposition by attorneys by priors. Tables 9 and 10 show that prior 

referrals are associated with receiving more severe dispositions as well as 
with the likelihood of having an attorney. Table 11 examines the 
relationship between prior referrals and receiving an out-of-home 
placement or secure confinement disposition when an attorney is 
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~ TABLE 8: RepresentBtion by Attorney for Deteined Juveniles and Disposition (Home/Sacure) .... 
California Minnesota Nebraska New York North Dakota PonnsylvBniB 

Attorney => Yes No Yes No Yes No Yes No Yes No Yes No 

Felony Offense J 
Against Person: 

Home 51.3 51.5 52.1 62.5 57.'1 50.0 57.7 C.O 50.6 42.9 
Securll 27.0 19.9 18.8 12.5 42.9 37.5 50.4 0.0 5.2 4.8 

Felony Offense 
Against Property: ....... 

Home 42.9 36.1 47.2 42.4 60.8 40.7 49.6 0.0 16.7 35.7 47.7 35.4 
r J 

Secure 20.9 8.3 18.8 22.7 37.3 37.0 32.0 0.0 16.7 35.7 2.4 0.0 

Minor Offense 
t>:I Against Person: .... 

Home 39.5 34.0 44.0 50.0 41.2 42.1 45.6 0.0 50.0 100.0 41.4 21.4 
t>:I 

Secure 17.5 8.8 5.3 12.5 29.4 15.8 39.2 0.0 25.0 100.0 0.7 0.0 

Minor Offense 
Against Property: 

Home 38.5 26.8 37.6 35.6 40.4 23.4 45.8 0.0 40.0 22.2 49.4 29.0 
Secure 14.0 4.1 11.0 11.9 25.0 14.9 31.8 0.0 0.0 11.1 2.1 0.0 

Other 
Delinquency: 

Home 45.4 35.3 44.3 37.9 58.1 33.3 44.5 0.0 60.0 21.7 57.9 25.0 
Secure 19.2 7.0 3.8 8.6 29.0 8.3 31.3 0.0 40.0 13.0 6.0 2.3 

Statu- Offense: 
Home 32.0 28.2 36.5 34.8 61.9 41.7 40.2 44.4 30.8 11.1 N/A 
Secure 9.4 2.6 3.2 6.1 3.8 33.3 2.9 0.0 0.0 7.4 

• • e"' • • • } • ... • • 
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TABLE 10: Rates of Representation by Prior Referrals • Minnesota Nebraska 

Prior Referrals =<> 0 1-2 3-4 5+ 0 1-2 3-4 5+ 

Felony Offense 
Against .. 
Person 73.6 81.5 89.3 100.0 76.9 64.3 50.0 

Felony Offense • Against 
Property 57.1 71.2 78.2 84.1 59.6 67.9 65.4 26.1 

Minor Offense 
Against 
Person 55.0 69.5 88.9 71.4 51.0 26.8 38.9 50.0 

Minor Offense 
Against • Property 39.5 58.8 75.1 82.6 46.8 57.6 53.0 35.9 

Other 
Delinquency 38.9 59.2 75.0 89.7 46.3 53.4 60.0 28.S 

Status 
Offense 23.3 40.3 62.9 66.7 57.7 58.5 34.4 43.8 

• 
2 dispositions times 4 priors-represented youths receive!i more severe 
dispositions in 44 instances. In Nebraska, represented youths received 
more severe dispositions in 39 comparisons. 

• 
DISCUSSION AND CONCLUSION 

Nearly twenty years after Gault held that juveniles are constitutionally 
entitled to the assistance of counsel, half of the jurisdictions in this stu~y "-
are still not in compliance. In Nebraska, Minnesota, and North Dakota, • 
nearly half or more of delinquent and status offenders do 110t have 
lawyers (Table 2). Moreover, many juveniles who receive out-of-home 
placement and even secure confinement were adjudicated delinquent 
and sentenced without the assistance of counsel (Table 4). One may 
speculate whether the midwestern states are more representative of most 
juvenile courts in other parts of the country than are the large urban • 
states. In light ofthe findings from other jurisdictions (Clarke and Koch, 
1980; Bortner, 1982; Aday, 1986), it is apparent that many juveniles are 
unrepresented. 

• 
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r. TABLE 11: Dispositions (Home/Secure) by Attorney by Priors 

Minnesota Nebraska ~ 

Prior Referrals ~ 0 1-2 3-4 5+ 0 1-2 3-4 5+ 

Attorney 

f.' 
Felony Offense 

~ Against Person: 

At Home Yes 39.5 49.5 84.0 100.0 10.0 33.3 100.0 

1< 
No 23.1 54.5 66.7 80.0 

I; Secure Yes 24.3 32.0 56.0 100.0 10.0 22.2 
No 15.4 31.8 66.7 60.0 

Felony Offense 
Against ProperlY: 

Home Yes 25.2 53.4 76.9 75.0 10.8 35.5 58.8 100.0 
No 15.2 27:7 .68.2 42.9 2.3 8.3 22.2 47.1 - Secure Yes 18.9 37.2 66.7 55.6 3.1 26.3 41.2 100.0 
No 10.4 16.8 54.5 28.6 1.1 5.6 22.2 41.2 

Minor Offense 
Against Person: 

Home Yes 19.4 41.5 65.6 90.0 36.4 42.9 60.0 
No 7.5 31.7 50.0 SO.O 20.0 3D.O 18.2 80.0 

Secure Yes 11.1 22.2 40.6 80.0 18.2 28.6 40.0 
No 3.5 21.7 50.0 50.0 8.0 13.3 200 

Minor Offense 
Against Property: 

Home Yes 14.8 3V:l 50.7 68.4 7.6 17.2 31.8 17.4 
No 7.5 20.1 37.8 50.0 2.2 5.8 10.3 36.6 

Secure Yes 9.1 23.8 39.1 57.9 3.0 9.7 29.5 17.4 
No 4.9 11.7 33.3 25.0 0.2 3.6 2.6 19.5 

Other Delinquency: 
Home Yes 20.2 39.3 59.0 55.9 16.0 38.5 44.4 

No 6.8 20.1 14.8 50.0 5.7 8.8 16.7 40.0 
Secure Yes 11.6 23.5 42.3 50.0 4.0 30.8 2'2.2 

No 3.1 11.5 7.4 50.0 2.9 20.0 

Status Offense: 
Home Yes 17.3 30.0 53.4 64.3 32.2 38.8 36.4 57.1 

No 6.5 13.8 19.2 14.3 11.1 16.4 23.8 444 
Secure Yes 3.2 10.6 30.7 42.9 1.2 1.9 18.2 28.6 

No 1.1 2.8 13.5 7.1 1.2 1.4 4.8 

Clearly, it is possible to provide counsel for the vast majority of 
young offenders. California, Pennsylvania and Philadelphia, and New 
York do so routinely. What is especially impressive in those jurisdictions 
is the very low numbers of uncounseled juveniles who receive out-of-
home placement or secure confinement dispositions (Tables 4 and 8). 
While this study shows substantial differences in rates of representation 
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among the different states, it cannot account for the greater availability 
of counsel in some of the jurisdictions than in others. 

There are direct legislative policy implications of the findings 
reported here. In those states in which juveniles are routinely unrepre­
sented, legislation mandating the automatic and nonwaivable appoint­
ment of counsel at the earliest stage in delinquency proceeding is 
necessary (Feld, 1984, pp, 184-190). As long as it is possible for ajuveniIe 
to waive the right to counsel, juvenile court judges will find such waivers. 
Short of mandatory and nonwaivable counsel, a prohibition on waivers 
of counsel without prior consultation with and the concurrence of 
counsel would assure that any eventual waiver was truly "knowing, 
intelligent, and voluntary" (Feld, 1984, pp. 186-187). Moreover, a 
requirement of consultation with counsel prior to waiver would assure 
the development of legal services delivery systems that would then 
facilitate the more routine representation of juveniles. At the very least, 
legislation should prohibit the removal from home or incarceration of 
any juvenile who was not provided with counsel. Such a limitation on 
dispositions is already the law for adult criminal defendants (Gideon v. 
Wainwright, 1963; Scott v. Illinois, 1979), for juveniles in some 
jurisdictions (Feld, 1984, p. 187) and apparently the informal practice in 
New York and Pennsylvania where virtually no unrepresented juveniles 
were removed or confined. IS 

Apart from simply documenting variations in rates of representation, 
this research also examined the determinants of representation. It 
examined the relationship between "legal variables"-seriousness of 
offense, detention status, prior referrals-and the appointment of 
counsel. In e.ach analysis, it showed the zero-order relationship among 
the legal variables and dispositions, the legal variables and the 
appointment of counsel, and the effect of representation on dispositions. 

There is obviously multicollinearity between the factors producing 
more severe dispositions and the factors influencing the appointment of 
counsel. Each legal variable that is associated with a more severe 
disposition is also associated with greater rates of representation. And 
yet, within the limitations of this research design, it appears that in 
virtually every jurisdiction, representation by counsel is an aggravating 
factor in ajuvenile's disposition. When controlling for the seriousness of 
the present offense, unrepresented juveniles seem to fare better than 
those with lawyers (Tables 3 and 4). When controlling for offense and 
detention status, unrepresented juveniles again fare better than those 
with representation (Tables 7 and 8). When controlling for the 
seriousness of the present offense and prior referrals, the presence of 
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counsel produces more severe dispositions (Table 10 and II). In short, 
while the legal variables enhance the probabilities of representation, the 
fact of representation appears to exert an independent effect on the 
severity of dispositions. 

Although this phenomenon has been alluded to in other studies 
(Bortner, 1982; Clarke and Koch, 1980), this research provides the 
strongest evidence yet that representation by counsel redounds to the 
disadvantage of a juvenile. Why? One possible explanation is that 
attorneys in juvenile court are simply incompetent and prejudice their 
clients' cases (Stapleton and Teitelbaum, 1972; Lefstein, Stapleton, and 
Teitelbaum, 1969; Fox, 1970; Platt and Friedman, 1968; Ferster, 
Courtless, and Snethen, 1971; McMillian and McMurtry, 1970; Kay 
and Segal, 1973; Bortner, 1982; Clarke and Koch, 1980). While 
systematic evaluations of the actual performance of counsel in juvenile 
court are lacking, the available evidence suggests that even in juris­
dictions where counsel are routinely appointed, there are grounds for 
concern about their effectiveness. Public defender offices in many 
jurisdictions assign their least capable lawyers or newest staff attorneys 
to juvenile courts to get trial experience, and these neophytes may 
receive less adequate supervision than their prosecutorial counterparts. 
Similarly, court appointed counsel may be beholden to the judges who 
select them and more concerned with maintaining an ongoing relation­
ship with the court than vigorously protecting the interests of their 
clients. Moreover, measuring defense attorney performance by disposi­
tional outcomes raises questions about the meaning of effective 
assistance of counsel. What does it take to be an effective attorney in 
juvenile court? Why do fewer defense attorneys appear at dispositions 
than at adjudications'? How might attorneys for juveniles become more 
familiar with dispositional alternatives'? 

Perhaps, however, the relationship between the presence of counsel 
and the increased severity of dispositions is spurious. ObviQusly, this 
study cannot control simultaneously for all of the variables that 
influence dispositional decision making. It may be that early in a 
proceeding, ajuvenile court judge's greater familiarity with a case may 
alert him or her to the eventual disposition that will be imposed and 
counsel may be appointed in anticipation of more severe consequences 
{Aday, 1986). In many jurisdictions, the same judge who presides at a 
youth's arraignment and detention.hearing will later decide the case on 
the merits and then impose a sentence. Perhaps, the initial decision to 
appoint counsel is based upon the same evidence developed at those 
earlier stages that also influences later dispositions. 
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Another possible explanation is that juvenile court judges may treat 
more formany and severely juveniles who appear with counsel than 
those without. Within statutory limits, judges may feel less constrained 
when sentencing a youth who is represented. Such may be the price of 
formal procedures. While not necessarily punishing juveniles who are 
represented, judges may incline toward leniency toward those youths 
who appear unaided and "throw themselves on the mercy of the court." 
At the very least, further research, including qualitative studies of the 
processes of initial appointment of counsel in several jurisdictions, will 
be required to untangle this complex web. 

NOTES 

I. Many state juvenile court systems maintain automated reporting or case 
management information systems. Beginning in 1978, the National Center f()r Juvenile 
Justice (NCJJ), the research divisinn of the National Council of Juvenile and Family 
Court Judges, obtained support from the Office of Juvenile Justice and Delinquency 
Prevention to collect and store the computerized case records developed by the individual 
states. Each year, data contributed to the National Juvenile Court Data Archive 
(NJ CDA) are merged to create a national data set containing detailed descriptions of cases 
handled in the states by the nation'sjuvenilecourts. Although the individual states collect, 
code, and report differenttypes ofinformation about a case, the NCJDA has developed a 
standardized, national coding format that enables them to recode the raw data provided 
by the states into a more uniform format. Since the states collect different information, 
this study is constrained by the available data. Moreover, a cross-state comparative 
analysis necessarily imposes a least common denominator on the numbers and types of 
variables that !:anbe examined. 

2. The NJCDA unit of count is "case disposed." Each "case" represents a youth 
whose case is disposed of by the juvenile court for a new delinquency/status referral. A 
case is "disposed" when some definite action is taken, whether dismissal, warning, 
informal counseling or probation, referral to a treatment program, adjudication as a 
delinquent with some disposition, or transfer to an adult criminal court (Nimick et 111., 
1985, p. 3). As a result ofmuJtiple referrals, one child may be involved in several "cases" 
during a calendar year. Moreover, each referral may contain more than one offense or 
charge. The mUltiple referrals of an individual child may tend to overstate the numbers of 
youths handled annually. Multiple charges in one petition may appear to understate the 
volume of delinquency in a jurisdiction. Because the unit of count is case disposed, one 
cannot generalize from these data either the number of individual youths who arc: 
processed by the court or the number of separate offenses charged to juveniles. 

3. In Fare v. Michael C. (1979), the U.S. Supreme Court held that a juvenile has a 
right to counsel even prior to the formal initiation of delinquency proceedings if he or she 
is subjected to custodial interrogation. The Gault decision involved a juvenile charged 
with conduct that would be criminal for an adult and that could result in institutional 
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confinement (Feld, 1984). The Supreme Court has never decided whether :i,atus offenders 
have a constitutional right to counsel. 

4. The National Juvenile Court Data Archive has developed a 78-item coding 
protocol that recodes the raw offense data provided by the states into a uniform format, 
This permits delinquency offense data from several different original formats to he 
recoded for analysis using a single conversion program. 

S. The "felony offenses against person" generally correspond to the FBI's Uniform 
Crime Report classification of Part I violent felonies against the person-homicide, rape, 
robbery, and aggravated assault. "Felony offenses against property" generally include 
Part I property offenses-burglary, felony theft, and auto theft. "Minor offenses against 
person" consist primarily of simple assaults, and "minor offenses against property" consist 
primarily oflarceny, shoplifting, or vandalism. "Other delinquency"includes a mixed-bag 
of residual offenses-drug offenses, public order offenses, and the like. "Status" offenses 
are the juvenile offenses that are not criminal for adults-runaway, truancy, curfew, 
ungovernability, and the like. 

6. The NJCDA has developed a 12-item conversion program that transforms the 
slate-specific dispositions into a uniform national format. NJCDA staff talk directly with 
the state data collectors and reporters to determine how specific dispositions or programs 
should be classified-out of home and 'secure-within the national format. 

7. California's Bureau of Criminal Statistics and Special Services (the Bureau) 
compiles and publishes California's juvenile court data (NJCDA, 1986a). The Bureau, 
through its Juvenile Court and Probation Statistical System (JCPSS), collects information 
as a juvenile progresses through the juvenile justice system from referral to probation 
intake to a final court disposition. Case processing begins with a referral to a county 
juvenile probation department. Many delinquency and status cases are handled informally 
at the intake level and proceed no further. These cases are reported to the Bureau as 
"referral" actions. All formally petitioned delinquency and status offense cases are 
reported only after the court's disposition is known. The data collected by the Bureau 
include the date of referral, the county and source of referral, the referral offense(s), the 
offense(s} for which the youth was ultimately adjudicated, the youth's detention status, 
whether the prosecutor filed a petition, the nature of the juvenile's defense representation, 
the eventual disposition, the juvenile'S birth date, race, sex, prior delinquency status, and 
current status at the conclusion of the proceedings. 

8. The Minnesota Supreme Court's Judicial Information Sy;tem (S)IS) compiles 
statewide statistical data on juvenile delinquency and status petitions filed annually. The 
data are based on the petitions filed; there is nodata base that includes the cases referred to 
intake, county probation, or juvenile courts that were handled informally. The data 
collected on a case-specific basis are similar to those collected in California and include 
offense behavior, representation by counsel, court processing information, entries each 
time a court activity occurs, any continuation or change in the status of a case, and types of 
dispositions. In most counties, this information is obtained from the juvenile courts' own 
automated computer system and is entered by court administrators in each county ..... ho are 
trained by the state court administrator. Since thejuvenile courts themselves rely upon this 
computerized information for record keeping, scheduling hearings, maintaining court 
calendars, and monitoring cases, it is generally reliable. 

9. The Nebraska Commission on Law Enforcement and Criminal Justice (the 
Commis~ion), through its Juvenile Court Reporting System, collects data from the state's 
juvenile justice agencies (NJCDA, 1986b). The county courts that handle juvenile cases as 
well a~ the separate juvenile courts report to the Commission monthly by completing a 
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Juvenile Court Statistical (JCS) Form when a case is disposed. Except for Douglas and 
Sarpy Counties, which report only petitioned cases, the Nebraska data include both cases 
processed Corm ally with a petition as well as those handled informally. In addition to the 
information that is collected in California and Minnesota, the Nebraska records also 
include a youth's school attainment, living arrangements at referral, number of prior 
referrals, and manner of handling (formal/informal). Wher:: a referral involves more than 
one offense, the most serious offense is recorded. The Commission reviews the JCS forms 
forwarded from the counties for internal validity. When errors are discovered, the 
submitting court is contacted and the error corrected. 

10. The New York Office of Court Administration (OCA) collects data from the 
sixty-two Family Courts statewide that handle petitioned delinquency and status (PINS) 
cases (NJCDA, 1986c). The courts report to the OCA after the disposition of a case by 
completing disposition reporting cards. The records include the same inCormation 
collected in California and Minnesota. Upon receipt of the disposition reports, the OCA 
checks the data for internal validity and contacts the submitting court to correct any errors 
found. New York, like Minnesota, only records petitioned cases; there is no reporting of 
delinquency or status referrals that are handled informally by county probation 
departments. 

II. The 53 counties in North Dakota report all delinquency and status referrals to the 
Office of State Court Administrator (OSCA) on a weekly or bimonthly basis. The county 
juvenile probation offices complete a juvenile court face sheet form, which includes the 
filing information, social history, and disposition of each case referred to the juvenile court 
as well as a separate change of status form. While the social history information is not 
entered in the OSCA's computers, the other information collected is similar to that 
obtained in California and Minnesota. 

12. Juvenile court data in Pennsylvania are collected by the Juvenile Court Judges' 
Commission (JCJC). A statistical card is submitted when a referral is received by the 
county probation department, if a youth is detained, and when the case is finally disposed. 
Like the other jurisdictions, the unit of count is the case disposed, a referral disposed of 
informally by the probation department or formally by the court. In addition to the types 
of offender and offense information collected by California and Minnesota, the JCJC 
reporting forms also include substantial information on a juvenile's educational status, 
family status, living arrangements, family income, and additional indicators of offense 
seriousness such as injury to victim, use of weapons, or the total value of property stolen or 
damaged. Philadelphia uses a separate reporting system from the rest of Pennsylvania. It 
records information only on petitioned cases, and does not include the information 
collected by the other Pennsylvania counties on school attainment, family status. or 
income, the additional offense seriousness indicators, or a youth's pretrial detention 
status. 

13. According to the Bureau, the coding forms used in 1984 classified defense 
representation as (l) none, (2) private counsel, (3) court appointed counsel, and (4) public 
defender. In some instances, although a juvenile may have been represented, the court 
personnel who completed the forms reported "none" if they did not know which type of 
counsel appeared. The reporting fonn was revised in 1986 to include an additional 
category of "unknown." 

14. In Minnesota, the prior record consists exclusively of previously petitioned cases. 
In Nebraska, the prior referrals include both formally petitioned cases and those referred 
to intake that were disposed of informally. As indicated in Table 1,62.8% ofreferralr.in 
Nebrash result in formal petitions. 
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~ 
[ 15. The law in all sbtstates formally requires the appointment of counsel in some or all 
;. circumstances. See, for example, Calif. WeIr. & Inst. Code 317, 318; Minn. Stat. Ann. 
! 260.155 Subd. 2; Nebraska Stat. 43-272; N.Y. Fam. Ct. 320.3; N. Oak. Cent. Code 
~ 27-20 .. 26; 42 Pa. C.S.A. 6337. 
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Senator KOHL. Thank you very much, Dr. Feld. 
Dr. MeltoJIl? 

STATEMENT OF DR. MELTON 

Dr. MELTON. Thank you, Mr. Chairman. 
My assessment of the facts is largely the same as that of Profes­

sor Feld, but I reach a few different conclusions about their policy 
implications. I do believe that a separate juvenile court is desirable, 
but it should be a new court that has more procedural protections 
than adult criminal court, not fewer as has been the tradition in 
the juvenile court since its inception a century ago. 

I also believe that the juvenile court should be just one part of a 
comprehensive system for advocacy and protection of children's in­
terests. Moreover, the Federal Government has an important role 
and responsibility to ensure that children's rights under the Consti­
tution and Federal statutes are taken seriously by State and Feder­
al authorities, and that effective means are available for monitor­
ing and advocacy on behalf of children. 

Psychological research shows that satisfaction with the legal 
process is affected by the degree of control that respondents have 
in the presentation of their cases, and the courtesy with which 
they are treated by legal authorities. Research shows further that 
juveniles rarely are skilled in exercising their rights, even when 
they have previous involvement in the legal system, that parents of 
juvenile respondents rarely are effective advocates for their chil­
dren in the juvenile court, and that absent extraordinary efforts, 
juveniles often do not regard their rights as irrevocable entitle­
ments, and, for that reason, make unwise decisions about them. 

In short, due process is different for juveniles. Although protec­
tion of liberty and privacy is profound for juveniles as well as 
adults, procedures should be especially rigorous if juvenile respond­
ents are to make good use of the legal system. 

Special efforts also are necessary if juveniles are to believe that 
they are being treated fairly, and that they truly have a say-that, 
as the UN Conven~ion on the Rights of the Child requires, proce­
dures comport with the child's sense of dignity and worth. 

Of course, the need for advocacy does not end with adjudication. 
Class action suits have provided vivid evidence of the overuse of in­
stitutional placement, the atrocious conditions of confinement in 
some facilities, and the lack of efficient, effective, individualized 
treatment alternatives in most jurisdictions. 

Similarly, the need for advocacy is not limited to youth in the 
juvenile justice system. Adequate legal representation may be an 
even greater issue in other contexts in which children become in­
volved with the legal system, such as divorce, and child abuse and 
neglect. 

Moreover, as a matter of both ethics and socialization to demo­
cratic ideals-arguably the primary purpose of public educatioll­
children should be given the opportunity to express their opinions 
and describe their experiences relevant to issues affecting them in 
public policy and practice. 

Family advocacy also should be given greater attention. Recent 
research evidence shows that, for perhaps the first time in Ameri-
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can history, parents often do not believe that they can count on 
their neighbors to assist them with problems involving their own 
children. Therefore, the need is also clear for advocates to assist 
parents in maneuvering the complex service system on behalf of 
their families. 

With these points in mind, I respectfully recommend five amend­
ments to the Juvenile Justice Delinquency Prevention Act. First, 
Congress should establish a new Office on Child Advocacy in the 
Department of Justice to undertake rese~'irch and demonstration 
projects and related training and dissemination activities designed 
to develop and improve advocacy for children, both within and out­
side the juvenile justice system. 

Second, Congress should establish a program of incentive grants 
to States for development of offices of ombudsmen for children. 
Having carefully studied the Office of the Ombudsman for Children 
in Norway, and also being familiar with similar offices in other for­
eign jurisdictions with cultures that are similar to our own, such as 
Israel, New Zealand, and South Australia, I am amazed by the 
speed with such offices become identified and accepted by both chil­
dren and adults as spokespersons for children's interests. 

A network of independent, accessible State ombudsmen for chil­
dren would go far toward ensuring a place for children in Ameri­
can law and politics, preventing their neglect by State and Federal 
authorities, and promoting children's appr~ciation of democratic 
values. 

Third, Congress should transfer the law-related education pro­
gram to the new office and direct an emphasis on democratic so­
cialization. Delinquency prevention is an important goal, but law­
related (~ducation is at best tangentially related to it. What law-re­
lated ed~cation programs can and should do, though, is to educate 
children in use of the legal system and protection of their rights, 
and in the values and skills of informed citizens involved in citi­
zens' use of democratic processes to make or reform the law. 

Fourth, Congress should commission the State advisory groups to 
conduct annual state-of-the-child studies of the juvenile justice 
system and the children in it. 

And finally, I agree with Professor Feld and the ABA that Con­
gress should condition receipt of Federal juvenile justice funds on 
States' guarantee of a right to counsel that is neither waivable by 
juveniles nor waivable on their behalf except under extraordinary 
circumstances, because such a right is so clearly fundamental in an 
adversary system. 

As I mentioned, though, such a string is insufficient by itself to 
guarantee meaningful representation of children and to ensure 
that Federal rights are fulfilled. The Federal Government launch 
an initiative to develop a knowledge base that will enable attorneys 
and other advocates to represent children in a way that their 
voices will be heard and that they will feel that they have had a 
say in matters affecting them. 

Ensuring that our children have a voice is morally inlperative, 
because we respect our youngest citizens as persons, and therefore 
owe them due process of law. It is politically imperative, because 
we want to promote and sustain a legal system in which citizens, 
including our youngest citizens, are participants, not objects. 
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Thank you, Mr. Chairman. 
[The prepared statement of Dr. Melton follows:] 

•• , 



226 

STATEMENT OF 
Gary B. Melton, Ph.D. 

Director, Consortium on Children, Families 
and the Law 

before the 

UNITED STATES SENATE 
Subco~~ittee on Juvenile Justice 

March 4, 1992 

on the subject of 
Advocacy for Children in the 

Juvenile Justice system 

Mr. chairman and Members of the Subcommittee: 
Professor Feld has painted a bleak picture of juvenile justice 

in the United States today. Unfortunately, it is an accurate 
assessment. Just 25 years ago the Supreme Court described juvenile 
courts as "kangaroo courts." That label is too harsh for the 
situation today. Nonetheless, it is fair to say that many juvenile 
courts still do not seriously apply the supreme Court's 
proclamation in In re Gault that the Bill of Rights does not belong 
to adults alone. Nonexistent or inadequate legal representation 
for juvenile respondents is a gross example of many juvenile 
courts' failure to protect the rights of children before them. 
Moreover, the historic rationales for a separate juvenile court 
system have failed to withstand empirical scrutiny. 

Although my assessment of the facts is largely the same as 
that of Professor Feld, I reach some different conclu~ions about 
their policy implications. I do believe that a separate juvenile 
court is desirable, but it should be a new court that has mor~ 
procedural protections than adult criminal court - not fewer, as 
has been the tradition in the juvenile court since its inception a 
century ago. I also believe that the juvenile court should be just 
one part of a comprehensive system for advocacy and protection of 
children's interests. Moreover, the Federal Government has an 
important role and responsibility to ensure that children's rights 
under the constitution and Federal statutes are taken seriously by 
state and Federal authorities and that effective means are 
available for monitoring and advocacy on behalf of children. 

The UN Convention on the Rights of the child provides a useful 
guide to the rudiments of due process for juveniles. Besides 
enumerating specific procedural rights that are guaranteed by the 
U.S. constitution, such as the right to counsel and the privilege 
against self-incrimination, the Convention requires that juvenile 
respondents and adjudicated delinquents be treat.ed "in a manner 
consistent with the child's sense of dignity and worth, which 
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reinforces the child's respect for the human rights and fundamental 
freedoms of others" (Article 40, § 1). 

Shamefully, the united States stands virtually alone among 
developed nations in its failnre to sign or ratify the UN 
convention. Nonetheless, the Convention article on juvenile 
justice is fully consistent with the Supreme Court's analysis in 
Gault. 

Psychological research shows satisfaction with. the legal 
process is affected by the degree of control that respondents have 
in the presentation of their cases and the courtesy with which they 
are treated by legal authorities. Research shows further that 
JUVenile s rarely are skilled in exercising their rights (even When 
they have previous involvement in the legal system}, that parents 
of juvenile respondents rarely are effect.ive advocates for their 
children in the juvenile court, and that, absent extraordinary 
efforts, juveniles often do not regard their rights as irrevocable 
entitlements. 

In s~ort, due process is different for juveniles. Although 
prot.ection of liberty and privacy is profound for JUVeniles as well 
as adults, procedures ,;hould be especially rigorous if juvenile 
respondents are to make good use of the legal system. special 
efforts also are necessary i.f juveniles are to believe that they 
are being treated fairly and that they truly have a say. 

Of course, the need for advocacy does not end with 
adjudication. class actiO)l suits have pl:ovided vivid evidence of 
the overuse of institutional placement, the atrocious conditions of 
confinement in some training schools, detention centers, and 
private treatment facilities, and the lack of su.fficient effective, 
individualized treatldent alternatives in most jurisd:l.ctions. 

Similarly, the need for advocacy is not limited to youth in 
the juvenile justice system. Adequate legal representation may be 
an even greater issue in other contexts (e.g., child protection: 
divorce) in which children become involved with the legal system. 
Moreover, as a matter of both ethics and so,cialization into 
democratic idealS arguably the primary purpose of public 
education -- childr.en should be given the opport:unity to express 
their opinions and describe their experiences relevant to issues 
affecting them in public policy and practice. 

Family advocacy also should be given greater attention. 
Recent reSearch evidence shows that, for perhaps the first time in 
American history, parents often do not believe that they can count 
on thei:t neighbors to assist them with problems involving the 
parents' children. Therefore, the need is also clear for advocates 
to assist parents in maneuvering the c;:omplex service s}'stem on 
behalf of their families. 
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With these points in mind, I respectfully recommend tba 

following amendments to the Juvenile Justice and Delinquency 
Prenvention Act: 
·Congress should establish a new Office on Child Advocacy in the 
Department of Justice and authorize $10 million for discretionary 
grants to be administered by i,t. 

That Office should have responsibility for research and 
demonstration projects and related training and dissemination 
activities designed to develop and improve advocacy for children, 
both within and outside the juvenile justice system. For example, 
the Office should support research and training designed to assist 
lawyers and other advocates in their representation of children. 
It also should conduct research and training aimed at the 
development of legal structures and procedures that, consistent 
with the UN convention on the Rights of the Child, promote 
children's sense of dignity and worth. The Office also should 
stimulate opportunities for self-advocacy by children and other 
activities that promote children's appreciation of 'democratic 
values • 
• Congress shOUld establish a program of incentive grants to states 
for development of offices of ombudsmen for children. Twenty-five 
million dollars should be authorized for the program. 

Having carefully studied the office of the ombudsman for 
children in Norway and also being familiar with similar offices in 
other jurisdictions with cultures similar to our own (e.g., Israel; 
New Zealand~ South Australia), I am amazed by the speed with which 
such offices becom~ identified and accepted by both children and 
adults as spokespersons for children's interests. A 'network of 
independent, accessible state ombudsmen for children would go far 
toward ensuring a place for children in American law and politics, 
preventing their neglect by State and Federal authorities, and 
promoting children's appreciation of democratic values • 
• Congress shOUld transfer the law-related education program to the 
new Office and direct an emphasis on democratic socialization. In 
~he event that Congress does not create the new Office that I have 
recommended , it should transfer the program to the Department of 
Education and direct the change of emphasis. 

Although the Office of Juvenile Justice and Delinquency 
Prevention long has supported law-related education programs, 
neither OJJDP nor most of the programs in the field have given 
adequate attention to developmental literature, anq the extant 
programs have not been rigorously evaluated. Delinquency 
prevention is an important goal, but law-related educition is at 
best tangentially related to it. What law-related education 
programs can and shOUld do, though, is tO,educate children (a) in 
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use of the legal system and protection of their rights and (b) in 
the values and skills involved in citizens' use of democratllic 
processes to make or reform the law. 
'Congress should commission the state Advisory Groups to conduct 
an11ual state-of-the-child studies of the juvenile justice system 
and children in it. 

The first step to class aavocacy is monitoring, and state 
Advisory Groups could play an important role in fulfillment of this 
task for children in juvenile justice. 
,congress should condition states' receipt of formula grants for 
juvenile justice on their provision of counsel for all juveniles 
accused of delinquent or status offenses. 

Nearly two decades ago, the Supreme Court acknowledged that 
"it is simply too late in the day to conclude ••• that a juvenile is 
not put in jeopardy at a proceeding whose object is to determine 
whether he has committed acts that violate a criminal law and whose 
potential consequences include both the stigma inherent in such a 
determination and the deprivation of liberty for many years.'" That 
many juveniles still are subjected to such jeopardy without 
representation by counsel is a travesty of justice. 

I agree with Professor Feld and the ABA that Congress should 
conaition receipt of Federal funds on a State's gua:r:imtee of a 
right to counsel that is unwaivable by or on behalf of juveniles 
except under extraordinary circumstances, because such a right is 
so clearly fundamental in an adversar}' system. As X have notea, 
though, such a "string" is insufficient by itself to guarantee 
meaningful representation of children's interests. To ensure that 
Federal rights are fulfilled requires that the Federal Government 
launch an initiative to develop a knowledge Dase that will enable 
attorneys and other advocates to represent children in a way that 
their voices will be heard and that they will feel that they have 
a say in matters affecting them. Such an approach is morally 
imperative because we respect OUr youngest citizens as persons and 
therefore owe them due process of law. It is politically 
imperatiave because we want to promote and sustain a democratic 
legal systen in which citizens are participants, not objects. 

Thank you, Mr. Chairman, for this opportunity to ·e~ress my 
views on the Federal role in child aavocacy. I would be pleased to 
answer any questions that you may have. 

'Breea v •. Jones, 42~ U.S. 519, 529 (1975}. 
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Senator KOHL. Thank you, Dr. Melton. 
Mr. Schwartz? 

STATEMENT OF ROBERT G. SCHWARTZ 

Mr. SCHWARTZ. Thank you, Senator Kohl. I am pleased to appear 
before you today on behalf of the American Bar Association, whose 
380,000 members have had a long-standing interest in improving 
juvenile justice policy in this country. 

I will highlight my written testimony-­
Senator KOHL. Thank you. 
Mr. SCHWARTZ [continuing]. To cut through it a little bit. 
First, it is important to note that there have been many success­

es associated with the Juvenile Justice and Delinquency Preven­
tion Act. The act has provided States with formula grant money, 
seed money, that has promoted, in many instances, eff~ctive com­
munity-based programming alternatives to incarceration, some im­
provements in some States around advocacy and processing and 
access to justice. 

Those successes shouldn't be minimized, including the successes 
of removing many status offenders from jails and detention cen­
ters, and getting many juveniles out of adult lockups. Those initial 
salutary purposes of the act need to be maintained. 

The other solid purposes of the act also need to be reaffirmed 
and strengthened, because, in many respects, implementation of 
the act has been extremely uneven-geographically around the 
country, as well as within States, as Dr. Feld suggested. 

My testimony has as an appendix the recent ABA resolution in 
support of reauthorization, that lists what the American Bar Asso­
ciation considers to be core values that underpin reauthorization. 
The report that goes with that resolution expands on the position 
that the ABA has taken. 

This morning I just want to touch on issues of juvenile court ad­
ministration, particularly right to counsel, some juvenila detention 
issues, and the larger issue of reauthorization. 

I have often found it useful to think of this system as essentially 
a pipeline-something of a hydraulic system-through which juve­
niles flow, if the system is operating. There are valves at all points 
in the pipeline-these are the diversion points, where youths are 
diverted, at the beginning of the system, back home, into alterna­
tive placements-there are alternative treatment programs 
throughout. 

It is the unique quality of this system that it provides for speed" 
it provides for diversion, and if it is working properly, it of course 
provides for justice and treatment along the flow, as well. 

The swift flow is extremely important, as is avoidance of some of 
the deep-end, Qut-of-home placements that kids f"md themselves in 
arQund the country. 

A lawyer, from the ABA's perspective, is the most valuable guide 
to speedy, fair movement through that system. The ABA standards, 
which the ABA promulgated in the late 1970's, and some relevant 
sections of which-not too many-I would like to submit to staff as 
an addition to the record, if that is all right-stress the right to 
counsel at every stage of the process. 
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In Be Gault spoke about the right to counsel at trial; we are 
speaking of right to counsel all along the pipeline. Lawyers reduce 
unnecessary delays, get judges necessary information related to 
both guilt or innocence, as well as where a child should reside, how 
long children stay in training schools, when they can he dis­
charged. That is extremely important, and that right to cQlunsel 
should not be waived, and the act's reauthorization should be con­
ditioned on that. 

The ABA has also long recognized the importance of limiting ju­
veniles' entry into juvenile detention in this country. There are 
really only two ways to limit detention-limit entry into it, and get 
kids out of it. That :i.s a matter of flow, and it is a matter of keeping 
a gatekeeper at the front door. 

There are a number of ways of dealing with that. One way of 
looking at this, and it is a lesson I learned from years as a former 
basketball referee-which I thought I could take the liberty of in­
troducing at this testimony this morning-which is the lesson that 
we learned about taking our eyes off the ball, because so much 
action takes place where people least expect it, away from where 
most eyes are focused, where a lot of harm, and a lot of contact 
takes place. 

In the juvenile system, the trial is not the only place where harm 
takes place, or where good can happen. We have to look and 
reform the rest of the system, in order for detention to be re­
formed, because detention ends up atoning for the harms of the 
rest of the system. That requires gatekeeping at the front end, and 
it requires speedy trial. 

You need twice as much detention space if it takes twice as long 
to get children to trial. The same way as we heard from the judges 
earlier, when training schools are backed up-that is, when kids 
stay longer in placements in State institutions-the pipeline backs 
up, so that detention centers are overcrowded. 

The flow must be maintained, and this act can help with that, 
not only by providing alternatives to those institutions-intensive 
probation, aftercare, parole officers, out-of-home community-based 
substitutes to training schools-but lawyers as well help maintain 
that flow, and help make sure that the system is operating the way 
it should. 

I make other references to issues of reauthorization-a system of 
incentives, and monitoring and ombudsmen, that might enhance 
implementation of the act, but I will reserve those for a little later 
on. 

[Mr. Schwartz submitted the followin,; material:] 
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TESTIUONY OF 

ROBERT G. SCHWARTZ • 
on behalf of 

THE AMERICAN BAR ASSOCIATION 

• 
Mr. Chairman and members of the Subcommittee: 

I am pleased to appear before you today as you consider 

federal policies to improve services to children and .. 

families involved with the juvenile justice system. I 

testify on behalf of the over 380,000 lawyers who are 

members of the American Bar Association, which has a 

historic commitment to the implementation of fair and 

effective juvenile justice policy. The$e members are 

representatives of all parts of the legal community. They 

i~clude prosecutors, defense lawyers, judges, public 

defenders, law teachers and members of the law enforcement 

commnnity. My experience also includes membership on 

pennsylvania's state Advisory Group, and almost 17 years as 

an attorney, including 10 years as the Executive Director 

of the Juvenile Law Center, which has represented children 

involved in Pennsylvania's juvenile justice, child welfare 

,~nd mental health systems. 

Since 1974, the Juvenile Justice and Delinquency Prevention 

Act has had a significant impact. on this country's juvenile 

justice policy and programming. In particular, the Act has 

been an important catalyst for removing delinquents from 

adult facilities, and for removing status offenders from 
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jails and detention centers. Th'e Act has provided states 

with seed money for creative, community-based programs that 

have proven to be effective. In many ways this Act is a 

success story. Its many accomplishments should not be 

overlooked. In this area, congress ~ made a difference. 

In the view if the ABA, the framework of the law remains 

sound, and should be maintained. 

It is also true, however, that administration of the Act 

has on occasion, since 1974, veered from the Act's core 

values, and that states' adherence to those values has not 

been uniform. If the federal presence in this area is to 

have a lasting, positive impact, it is important that this 

reauthorization process reaffirm the central virtues of the 

Act, and that congress ensure, through a variety of 

oversight mechanisms, that progress in this area is 

straight and true to congressional intent. 

Core values that are important to the ABA are set out in 

the Association's reauthorization resolution, which is an 

appendix to my testimony. Also appended is the 

Association's report -- the ABA's version of legislative 

history -- that underpins the resolution. 

I would like today to address several points related to l} 

the issues of juvenile court administration and JUVenile 

detention, and 2) the issue of reauthorization. 

Juvenile Court Administration 

It is useful to imagine the juvenile justice system as a 
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pipeline through which water flows. Al~ng the pipeline are 

diversion valves -- these are the points of decision at 

which children are either diverted from the pipeline or 

continue through its various gates and locks. The latter 

are the points of arrest, detention, adjudication (or 

trial), disposition (sentencing), and disposition review. 

One of the signal characteristics of juvenile justice is 

its system of diversion options -- its use of valves to 

send some children home, or to other sy~tems, or to 

non-institutional care. 

Another characteristic that distinguishe~ the juvenile 

justice system from the adult system is the importance that 

the juvenile system places on a swift flow through the 

pipeline. Children's sense of time is ,·.iifferent than that 

of adults, so that children need to hav(~ certainty and 

decision-making done more promptly. In addition, the 

consequences of moving deeper into the pipeline -- into the 

pool of training schools and other delin~lency 

institutions -- are also gre~ter for juveniles. Thus, for 

the system to operate efficiently and fairly, juveniles 

must move relatively swiftly through the juvenile justice 

pipeline. 

A lawyer is the most valuable guide to speedy, fair 

movement through the system. Counsel is the key to every 

juvenile's access to justice, and the right to counsel is 

thus a linchpin of the ABA-IJA Juvenile Justice StandardA. 

The greatest service you can do is to ensure that the right 

to counsel, now constitutionally guaranteed for 25 years, 

is implemented at every stage of the juvenile's flow 

through the syst"em. 
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Prompt appointment of counsel will reduce unnecessary, 

harmful delays. Counsel at important points along the 

pipeline will ensure that the juvenile court has 

information necessary to make appropriate detention 

decisions, that trials happen promptly and fairly, that 

juvenile courts have adequate information at disposition, 

and that juveniles don't languish unnecessarily in training 

schools and other out-of-home care. congress in 1988 

recognized the importance of legal representation, but the 

congressional mandate remains unfulfilled. Reauthorization 

should ensure that states guarantee a juvenile's right to 

counsel at every stage of the juvenile justice process. 

Juveniles should not be able to waive that right without 

first consulting counsel on the implications of waiver. 

In sum, the Act should permit the flow of dollars only to 

those states tha~ demonstrate adherence to the 

right-to-counsel mandate. 

Juvenile Detention 

The ABA supports reauthorization efforts that reduce 

unnecessary detention through the promotion of detention 

alternatives, that improve conditions of detention, and 

that prohibit secure detention of status offenders. 

The ABA has long recognized the importance of limiting 

juveniles' entry into detention. The ABA Standards were 

designed to limit the discretion of those who decided 

whGtn~t juvsnilg~ ehould be detained. It was clear to the 

framers of the Standards that the best way to limit harm to 
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juveniles in detention is to keep juveniles out of 

detention in the first place. 

The next best way to improve detention is by reducing 

juveniles' length of stay in detention facilities, i.e., 

speeding their transit to other destination points in the 

system. This will happen only if the rest of the syste,m 

operates according to plan. 

I have learned over many years that solutions to problems 

of detention often lie elsewhere in the pipeline; that as 

Patricia Wald (now a federal circuit judge) once said, "If 

the rest of the system behaves, [detention] should almost 

disappear ••• detention should not be, as it is now, the 

hidden closet for the skeletons of the rest of the system." 

I am reminded of my days as a basketball referee, when we 

were taught to take our eyes 2!f the ball if we 

wanted to control the quality of the game, since it was 

away from the ball that real problems of game control 

occurred. In the juvenile justice system, it is ilmportar.lt 

to look away from the detention portion of the pipeline 1;0 

solve the problems of detelltion. Let me give a ff~w 

examples. 

Detention centers become overcrowded when detained 

juveniles are not brought to trial promptly. Tr:ial delays 

delay the flow through the pipeline, and as more juvenlles 

enter the system, and are detained, overcrowding oCCur/5. 

There is an enormous difference between states th~t require 

a trial within ten days of detention and those that require 

trial within thirty days. The later requires a detention 

center three times as large as the former, for the same 

• 

• 
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'. 
number of youth. Thus, p~omoting speedy trials is one way 

to reduce detention center overcrowding. 

Reducing lengths of stay in training schools is another way 

of reducing detention center over~rowding. Many states are 

experiencing overcrowded detention centers because the back 

end of the pipeline is also overcrowded. When youth are 

held longer in state training schools, those institutions 

have no room for incoming youth who have been tried and 

sentenced. The pipeline backs up. Detention centers 

experience a rise in the number of sentenced youth who are 

awaiting placement elsewhere. It is thus important to 

reduce institutional lengths of stay. This can be 

accomplished through greater emphasis on intensive parole, 

probation and aftercare services for youth coming out of 

training schools. It can also be accomplished with renewed 

emphasis on community-based programming alternatives to 

training schools -- that have long been at the heart of the 

formula grants to the states. 

Similarly, as r mentioned earlier, guaranteeing a youth's 

right to counsel promotes the flow through the pipeline, 

and reduces burdens on detention centers. 

Thus, the Act should provide incentives to states that 

develop a comprehensive, system-wide approach to reducing 

detention center overcrowding. 

Reauthorizatj.on and congressional oversight 

Historically, regardless of the political administration, 
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the implementation of the Act has been uneven at best. 

Congress itself has often been lax in holding the office 

accountable for waivers under the formula grant provisons 

of the Act, and for the ways in which the office has 

allocated and awarded its discretionary funds. I cannot 

overstate the importance of strict Congressional oversight 

of the Act and its implementation. 

congress, for example, could require the Administrator to 

approve outcome measures for each state, such as percentage 

reductions in youth held in training schools and detention 

centers, or percentage increases in youth representated by 

counsel at trial, or percentage reductions in length of 

time between arrest and trial. The Act might be structured 

to give states fiscal incentives when they reach those 

outcome measures. A system of incentives will make the 

Act's administration more business-like, and will encourage 

states to develop their plans more strategically. 

In the end, it is important that congress use some method 

of ensuring that the salutary purposes of the Act are 

undiluted duril1g implementation. A faithfully implemented 

Act will further the important federal juvenile justice 

role. The ABA welcomes the opportunity to work with you in 

furthering these systemic goals. 
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The following "Recommend.tion" was approvGd by the 
Ame:ican Bar Association House oL Dolegates 

at its E~ruary 1992 me.ting 
as Association policy. 

The accompanying "Report" is ~ Assoaiation policy, 
but SGrves to explain the peicy expressed by the "ReCommendation." 

AMERICAN BAR ASSOCIATION 

CRIMINAL JUSTICE SECTION 

REPORT TO THE HOUSE OF DELEGATES 

RECOMMENPATI<lli 

BE IT RESOLVED, That the American Bar Association supports the 
reauthorization oC the Juvenile Justice and Delinquency Prevention Act but 
urges that Congress conduct comprehensive public hearings to determine the 
effectiveness oC the Act and to examine its future goals and objectives. 

BE IT FURTHER RESOLVED, that in the event Congress decid.'5 to 
reauthorize the Act, any such reauthorization should include: 

adherence to an unbiased, rcspollSlble agenda 
Cor research; development and demonstration 
programs; diversification oC training; 
guarantees of juveniles' right to counsel; 
improvement oC conditions oC conf"mement; and 
a commitment to alternatives to cowmement; a 
prohibition on secure confinement oC status 
offenders; curtailing waivers Cor States and 
Territories which do not comply with the Act's 
objectives; and strict Congressional oversipt of 
the Act and its implementation. 
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REPORT 

This recommen,dation is based 00 ibe need for a meaningful federal role 
in improving the del,very of juvenile justice services in the United States. In • 
particular, the rec.;,mmeodation seeks to eDSUre that the administration of 
federal juvenile Justice pollcy protects the rights of juveniles, promotes family 
and community involvement in the rehabilitative process, and is subject to 
ongoing Congressional oversight to eDSUre that Congressional mandates are 
aggressively pursued. 

In 1967 the United States Supreme Court recognized the rights of 
juveniles to fundamental faIrness at trial. In re Gault, 387 U.S. 1 (1967). 
Subsequent cases expanded procedural protections for juveniles- ~, ~, III • 
re Winship, 397 U.S. 385 (1970)- at the same time as the federal government 
turned Its attention to reducing juvenile crime through intensive prevention and .4 

treatment programs. In 1974 Congress enacted the Juvenile Justice and 
Delinquency Prevention Act (IIJJDPA" or lithe Act"), 42 U.S.C. §§S601 ~ ~., 
which, inter alia, (a) established the Office of Juvenile Justice and Delinquency 
Prevention (OJJDP) in the Justice Department, (b) provided federal funds to 
states that provided procedural protections and eDSUred key substantive rights 
to juvenile offenders, and (c) authorized the Office of Juvenile Justice and • 
Delinquency Prevention to make special emphasis treatment and prevention 
grants to further Congressional pollcy. 

_ In passing JJDPA, Congress responded to "the bankruptcy of the juvenile 
justice system, which provides neither individualized justice nor effective help 
to juveniles or protection for communities." S. Rep. No. 95-165, 95th Cong., 
1st Sess. (1977). 

Association Policy 

The American Bar Association has a historic commitment to the 
implementation of fair and effective juvenile justice systems. In 1979 the 
Association approved the twenty volume Juvenile Justice Standards oC the 
Institute of Judicial AdministratioDiAmerican Bar Association (hereinafter 
"StandardsH

). In 1982 the Association's Criminal Justice Section established 
the Juvenile Justice Standards Implementation Project, now the Juvenile Justice 
Center, which continues to promote national adherence to the Standards. 

The Standards stress the importance of the right to counsel and vigorous 
advocacy on behalf oC juveniles; the imposition of the least restrictive 
alternative necessary to carry out the court's order oC disposition (sentence); the 
importance of safe, caring environments in juvenile treatment facilities; and the 
focus of juvenile court jurisdiction on criminal misbehavior. The ITA! ABA 
Standilrds are consistent with other national standards, and with the poncies. 
that undefl)in JJDPA itself. 
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The Need for Incnwed Congressional Oversight 

frphfbltion on ,$reu!'!' Confinement ofStatm O(f!ngm 

JJDPA since 1974 has had an uneven history. The Act has led almost all 
states to l'eIIlove "status offenders"- juveniles who are involved in non-crimi.nal 
misbebavior- from secure institutions. More than half the states have 
complied with the Act by separating juveniles from adult offenders. About half 
the states have substantially complied with the Act's goal of removing juveniles 
from adult jails and lockups. These provisions are among the most Important 
In the Act, and must be maintained. 

EI1J1I1Im.don efWaivm (or No,,-comD1Wnce 

At the same time, however, half the states have n.21 substantially 
complied with the Act's goal of removing juveniles from jails, and many states 
have failed to separate juveniles and adult offenders. OJJDP's granting of 
waivers to states has delayed full compliance with the Act's 1974 goals. In the 
United States in 1988 almost 10,000 status offenders were held in secure 
facilities. Almost 20,000 juveniles were held in regular contact with 
incarcerated adults. Over 42,000 juveniles were held in adult jails and lockups. 
OJJDP~ 1988 Summary of State Compljance roth the .Iuvenile Justice and 
l!eIinwtency P[!lvention Act. Even when states remove status offenders from 

_ secure facllities, many of these youngsters rmd themselves locked in psychmtric 
hospitals as the alternative. Weithorn, "Mental Hospitalization of Troublesome 
Youth: An Analysis of Skyrocketing Admission Rates," 40 Stanford LoRev. 773 
(1988). 

imoroving Corulitf0!71 o(konfia(mmt gnd lkvdoping Al!(mqffv(S 

In 1989 there were 1,100 public juvenile facilities in the United States. 
The average daily population In those facilities was over 54,000 juveniles. Sixty 
percent of juveniles held In public facilities belonged to racial 01' ethnic 
minorities. In addition, nearly all juveniles detained prior to trial (or 
delinquent offenses were held in institutIonal settings, while three quarters o( 
those committed for delinquent offenses after trial were placed In such settings. 
OJJDP: Public Juvenile facilities. CbUdnm in Custoc!y 19a2. 

Congress enacted JJDPA in parl to improve conditions in institutional 
settings and to augment community-based alternatives to such settings. One of 
the long-standing rmdings of Congress is that "understaffed, overcrowded 
juvenile courts, probaUon services, and correctional facllities are not able to 
provide individualized justice or effective help" for juvenile offenders. Section 
101(a)(2), 42 U.S.C. §5601(a)(2). Training schools across the country are 
overflowing, yet OJJDP has not fully pursued new technologies that would 
Involve families more in treatment programs and reduce reliance on training 
schools. Programs such as Homebuilders, in New York City, are providing 
intensive supervision to juveniles, empowering parents to be active on their 
children's behalf, and reducing recidivism. These programs are generally 

. operating without OJJDP support. 

-3-
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Rmonrlblt Rmqrch 6 «1$ ami Divmificaflol! of 'Jiaining 

Another important-purpose of JJDPA Is maintenance of a centralized 
research effort that rt'SIJits in the dissemination of research findings and 
juvenile justice data. Section 102(a)(4), 42 U.S.C. §5602(a)(4). However, 
OJJDP lias been plagued by political considerations that have undermined 
implementation of the Act. In addition, OJJDP has not ensllred that all 
components of the juvenile justice system - e.g., prosecutors and defense 
attorneys - have equal access to training provided pursuant to the Act. 

GuamalttingJuuniks' Right to equasel 

While OJJDP makes such discretionary grants, it ignores clear 
Congressional mandates. For example, the 1988 amendments to the Act 
included a mandilte for "establishing or improving services to juveniles 
impacted by the juvenile justice system, including services which encourage the 
improvement of due process available to juveniles in the juvenile justice system, 
which improve the quality of legal representation of such juveniles, and which 
provide for the appointment of special advocates by courts for such juveniles. " 
Section 261(a)(3), 42 U.S.C. §566S(a)(3}. To date OJJDP has targeted 
resources solely towards volunteer lay advocate programs, but has ignored the 
importance of juveniles' rights to effective representation by counsel. 

These omissions are occurring, 25 years after In re Gault, 387 U.S. 1 
(l967) (guaranteeing juveniles' right to counsel at tria!), when "in many states, 
less than half of all juveniles adjudicated delinquent receive the assistance of 
counsel to which they are constitutionally entitled ... " Feld, "The Right to 
Counsel in Juvenile Court: Fuliilling !lm!.l1's Promise," p.3 (Center for the 
Study of Youth Policy, 1989). The failure to guarantee juveniles' right to 
counsel leaves umilled the expectation of the Standards that nll juveniles will 
have counsel, which "Is essential to the administration of justice and to the fair 
and accurate resolution of Issues at all stages ... " Standards Relatine to Counsel 
for Private Parties, 1.1. 

An aggressive, well-targeted federal role can alleviate the problems with 
this nation's juvenile justice system. To date, that role bas been diluted by 
inattention to the most serious problems in the system, and by political and 
ideological considerations. As a result, the salutary purposes of the Act- which 
are consistent with the Juyenile Justice Standards and supported by the juvenile 
justice community- are Ignored. 

JJDPA should be reauthorized only if Congress squarely addresses 
serious problems in the juvenile justice system, diligently oversees OJJD? 
operations, and ensures that OJJDP faithfully executes the letter and spirit of 
the law. 

February 1992 

Respectfully submitted, 

Andrew L. Sonner, Chairperson 
Criminal Justice Section 
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Senator KOHL. Thank you. 
Both you, Mr. Schwartz, and you, Dr. Melton, make a very pow­

erful case for improving our juvenile justice system. I think by in­
ference you are saying it would be a terrible mistake just to throw 
the whole thing out, and proceed with these kids as if they were 
adults, and handle them in that fashion-that that would be going 
backwards. 

We have heard that from several people today, in a very power­
ful fashion. Some of the arguments that we hear for the mainte­
nance and improvement of the juvenile justice system are pretty 
convincing. Dr. Feld, how can you take the position that we ought 
to abolish the juvenile courts system? 

Dr. FELD. I would like to suggest, Senator, that the problem of 
the juvenile court is not a problem of implementation, it is a prob­
lem in its conception; that what we have done in the juvenile court, 
and the judges who just preceded us described it-what we have 
done in the juvenile court is tried to combine social welfare and 
social control in one system. What happens when we try to com­
bine social welfare and social control is that we inevitably subordi­
nate considerations of welfare to considerations of control. 

Providing for child welfare is not just a judicial responsibility, it 
is a societal responsibility. Senator Rockefeller last year was the 
chairman of the National Commission on Children, and they issued 
a wonderful report, "Beyond Rhetoric," which devoted many, many 
chapters to children's unmet health needs and children's nutrition 
needs, and family needs and tax policies. 

They scarcely even adverted to juvenile courts in this whole 
volume, trying to take us beyond rhetoric in dealing with the 
issues of children, and the reality is that we need to do an enor­
mous amount for children. 

The problem of the juvenile court is that, rather than dealing 
with children who live in lousy neighborhoods, have inadequate 
families, go to lousy schools, have unmet health needs, the juvenile 
court has chosen to focus on the one aspect of children that is their 
fault, that they committed a crime. 

As long as the system identifies children as the recipients for 
services on the basis of their least attractive characteristic, it inevi­
tably reinforces the repressive, punitive policies that we see emerg­
ing very, very clearly-in changes in sentencing policy, in changes 
in waiver policy, and conditions of confinement institutions. It is 
built into the idea that the juvenile court is a welfare agency that 
can take care of kids, when it is a social responsibility. 

Senator KOHL. Are you suggesting that the problem is at home, 
that parents have to do a better job? 

Dr. FELD. Oh, parents have to do a better job, and communi-
ties-

Senator KOHL. But we know that. 
Dr. FELD. Yes. 
Senator KOHL. But we have these young people who get in trou­

ble. Now, you are saying process them through adult court, is that 
correct? 

Dr. F'ELD. Yes, I am saying that, and--
Senator KOHL. And handle them in essentially the same fashion. 
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Dr. FELD. No, I would add a couple of qualifications. I recognize 
that children are not as mature as adults. That means they are less 
criminally responsible, even when they engage in the same miscon­
duct. What follows from that is that children, simply because they 
are less responsible, should get shorter sentences than adults who 
commit the same kind of offense. 

r talk about this in other contexts-short sentences for short 
people. 

Similarly, because children are less responsible, we should give 
them more procedural safeguards than we give adults, so that, as 
Mr. Schwartz was saying, the right to counsel attaches at the first 
contact, and stays with them throughout the process-that we pro­
vide more procedural safeguards. 

It does not follow that, just because we do justice to kids, that we 
give them fair proceedings in open courtrooms with access to law­
yers and juries and the like, that therefore we have to sentence 
them to the same institutions that we sentence all other offenders. 

We happen to have right now age-segregated dispositional facili­
ties. We call them training schools, we call them detention centers 
and the like. 

All I am suggesting is, when we are dealing with people because 
they are offenders that we need to deal with them, out of respect 
for their personhood, as offenders, which means procedural safe­
guards, and then some, but what you do with them afterward­
what you do with them afterward especially because they are 
,young-imposes a greater responsibility on society, and does not 
mean just warehousing them in the way we do with our adult of­
fenders . 

. Senator KOHL. So, you and the other two gentlemen fairly well 
agreed on the things that need to be done in dealing with young 
people, you are only suggesting that in order to accomplish those 
things, you d,on't have to start with the juvenile court, you can 
process it through an adult court, and get the same followup kinds 
of activity. Is that correct? 

Dr. FELD. Yes, I am saying that. 
Senator KOHL. And Mr. Schwartz, what is your response? 
Mr. SCHWA.RTZ. Well, the ABA, as Judge Orlando mentioned, will 

be taking a look at that proposal later this year at our annual 
meeting. As a personal matter, I don't yet think that we need to 
scrap the design in order to add safeguards to it that Dr. Feld is 
talking about, although I agree with many of the underlying prem­
ises that lead to his conclusion. 

There. is an awful lot of harm done in the name of doing good in 
our business, and I think there are a number of checks and bal­
ances that need to be in place. Some of them were alluded to by Dr. 
Melton. For example, the ABA talks about the lawyering role as 
not only providing for procedural safegu.ards, but also providing an 
extra set of eyes on the system. 

There is a monitoring function to what the lawyer does. There is 
a monitoring function to what ombudsmen do, and the ABA stand­
ards on monitorIng provide for some opportunities there, as well. 

There are program designs: many States have moved toward the 
program designs about which some of the judges referred earlier, 
and about which, I t.hink, we have here some considerable agree-
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ment-intensive home-based community programs, shorter term 
programs. 

We brought a lawsuit in Philadelphia some years ago over high 
aftercare probation caseloads-those were the parole officers for 
kids-because the city had caseloads of up to 150 to 1. They were 
spending $40,000 to $50,000 a year for children in training schools, 
without planning for discharge, keeping them in longer, and then 
discharging them with no guidance whatsoever when they got 
out-an impossible system. 

Our State advisory group in Pennsylvania has looked toward re­
inforcing, or changing, that system-improving the discharge plan­
ning and supervision. Lawyers, though, help make that happen. 
They bring to the attention of the court kids who are unnecessarily 
incarcerated, who are unnecessarily delayed in exiting the system, 
and provide information to decision makers when kids aren't get­
ting what they need. 

I like the idea of having specially trained judges to do that. I 
think that right now we have an excellent judiciary in Pennsylva­
nia, by and large, but I also agree that the safeguards along the 
way need to be bolstered in a dramatic fashion. 

Senator KOHL. Dr. Melton? 
Dr. MELTON. Yes, I am not too far apart from Professor Feld, as 

you were suggesting, and my arguments for a juvenile court are, in 
effect, for a new juvenile court. We need to begin by determining 
the kinds of procedures that are functionally equivalent for juve­
niles to those of adults. 

For example, what is the meaning of the right to trial by jury to 
juveniles as opposed to adults? What are the best ways of accom­
modating those interests, and of taking cognizance of the difficul­
ties that youth have in knowing when and how to exercise rights, 
and building a court that protects children in the face of those dif­
ficulties? 

I am not confident that the criminal court is in a position to 
make those kind of accommodations. I really think that we need a 
separate system, although I also agree with Professor Feld that the 
juvenile court has been remarkably resilient in the face of criticism 
over a period of decades. Much of what needs to be done to meet 
the demands of justice is to create a new court. To do so, we need 
to build a new knowledge base not only for court administrators 
and other policy makers, but also for lawyers, so that they are able 
better to represent youth. 

In terms of the dispositional side of things, I would like to see 
courts get out of the business of being social welfare agencies, too. I 
work as a consultant in some communities where the juvenile 
court is the first line of service. 

For example, in one community where I consult there are more 
than twice as many kids in the juvenile court system than there 
are in the outpatient services of all the mental health centers in 
that area combined, and that simply doesn't make sense. Courts 
are not well equipped to run social services; they are well equipped 
to administer justice. 

The place where the two meet, it seems to me, is that courts are 
in a good position to take on amonitoring, advocacy, and oversight 
role, as Mr. Schwartz was implying. Such scrutiny is especially im-
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portant for the youth and families who Come before the court itself, 
given the severity of the problems that they often present. 

Senator KOHL. Is it a fail" statement that-you all agree that. 
every young person coming through the system needs to have coun­
sel? 

[Nods of agreement.] 
Senator KOHL. And if we could accomplish at least that much, or, 

at a minimum, that much in our reauthorization, that would be 
something of value? 

Mr. SCHWARTZ. Yes. 
Dr. MELTON. Mr. Chairman, I certainly agree with that. I also 

wouldn't stop there. 
Senator KOHL. No, of course not. 
Dr. MELTON. In the sense that, as I was suggesting, juvenile jus­

tice is not the only place in the legal system that we have a real 
dearth of representation. 

Just to give an example, even though the Child Abuse Preven­
tion and Treatment Act requires States to provide for guardians ad 
litem for youth in abuse and neglect proceedings, representation 
for parents then is a problem, as Judge Mitchell was indicating. 

The few studies that there are on what guardians ad litem in 
fact do, suggest that many of them don't know what they ought to 
be doing, both in that context and in divorce. 

Just to give an example, in some of the studies that have been 
done, over half of the guardians ad litem have never even talked to 
the children that they represent. I ca.nnot see how an attorney can 
represent a child whom he Or she has never met. 

We really need to bolster the knowledge base and to develop the 
training and the models necessary for representation for children 
in a whole variety of contexts. 

Mr. SCHWARTZ. I agree with that, Senator, but I would qualify it 
in this way, that for purposes of this act, and reauthorization, there 
ought to be a very clear focus on the juvenile justice system. That 
was an intent of Congress in 1988, in putting an emphasis on advo­
cacy, and the right to counsel. 

From the ABA's perspective, it has been unfortunate that there 
has been a great deal of discretionary money diverted from the ju· 
venile system to some of the guardian ad litem programs that deal 
with abused and neglected children, all of which is extremely 
worthwhile, in its own right, but, out of a limited pool of dollars, is 
not particularly helpful to those charged with delinquent acts or 
crimes. 

I have just one other little anecdote-I am thinking of an appear­
ance I had in western Pennsylvania some years back, where there 
wasn't a lawyer for a child, and where the probation officer, who 
had been supervising a child, came in to talk to the judge before­
hand in what I thought was an extremely inappropriate way. I was 
a visitor, so I didn't have much to say. 

The pl'obation officer came to say, "~Johnny has really not been 
doing well, and his parents are alcoholics; he hasn't committed any 
new offenses, but I want to send him away, Judge, and I wanted 
you to know that he is not happy about that, but I think you ought 
to do it anyway." The judge said, "Okay, fine, I know what you 
want to do, now go out and bring them in." 
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The probation officer goes out, brings the family in and the boy 
in, and the probation officer does a much less direct statement of 
what he wants the judge to do-"I'm inclined to think that substi­
tute care might be necessary in this case because of maladaptive 
behavior," and he goes through the rigmarole. 

The judge is about to send Johnny away to a training school, 
when it suddenly occurs to him that maybe the process is unfair, so 
he says, "Johnny, I'm about to send you away, but I'm thinking 
maybe I ought to appoint a lawyer for you, because I wouldn't 
want you to think that I was railroading you." 

And the boy said, "Judge, do you mean you could railroad me if I 
didn't have a lawyer?" The judge said, "Johnny, I can railroad you 
whether or not you have a lawyer." 

I think where that judge was wrong is that the chances of it hap­
pening are less when there is competent counsel, who know what 
the situation is, who is in the room when all of those discussions 
are taking place, and who knows what alternative options are, and 
that is the importance of what we are bringing to you this morn­
ing. 

Senator KOHL. Thank you. 
Dr. FELD. If I could amplify, one of the crucial roles that counsel 

plays in juvenile court is simply the ability to make a record, so 
that those kinds of proceedings are laid bare fOl' purposes of appel­
late court review. 

One of the reasons that so many people are concerned about ju­
venile justice now is, by and large we don't know much-I mean, 
the public at large doesn't know much about what goes on in those 
closed proceedings, and they show up as appellate court cases very 
infrequently, because the lawyers aren't there in the first instance 
to make the records that appellate courts are then in a position to 
review. 

One of the very, very important functions that mandatory repre­
sentation would provide is to make the record that would provide a 
mechanism for appellate court supervision, so that over the course 
of time we could begin to develop a body of juvenile court law, that 
then would provide an additional framework to regularize judicial 
decisionmaking within the juvenile court context. 

Because, even now we see appellate court judges saying in opin­
ions, that juvenile court cases come to them much more ridden 
with procedural and substantive en-ors, because they are taking 
place in closed proceedings, to which there is very little oversight. 

I would also want to emphasize, in talking about mandatory ap­
pointment of counsel, that one of the areas that I adverted to 
slightly is this issue of status offenders and representation for 
status offenders, because the Supreme Court in Gault focused pri­
marily on juveniles charged with crimes, and many States have 
read Gault as not providing counsel for status offenders. 

In fact, in the research that I did, it shows up that status offend­
ers, by and large, have lower rates of representation, even than the 
many unrepresented delinquent offenders. Those unrepresented 
status adjudications come back to haunt juveniles when they run 
away, when they are in contempt of court, when they are in viola­
tion of a valid court order-the 1980 amendments to the JJDP Act. 
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And it is possible for those status offenders to be bootstrapped 
into delinquency as a result of this contempt/valid court order pro­
vision, without ever having had a lawyer at the original adjudica­
tion that gave the court jurisdiction over them at all. And this is 
another of those instances of enhancement of sentences, based on 
prior, uncounseled convictions. • 

Senator KOHL. Thank you, gentlemen. You have been very, very 
helpful, and we would like to have the opportunity to use your ex­
perience and your judgment as we move to reauthorization. We 
will be in touch, and we appreciate your coming. Thank you so 
much. 

Dr. MELTON. Thank you. 
Senator KOHL. We have one additional panel, which is our third • 

panel. This panel includes juvenile justice practitioners and advi-
sors. 

I would like to ask David Reiser and Chris Baird to come to the 
witness table. 

Mr. Reiser is special litigation counsel for the District of Colum­
bia's Public Defender Service, one of the finest in the Nation. Mr. 
Reiser recently took a sabbatical to do more in-depth research on • 
the juvenile justice system, and we look forward to his recommen­
dations, which will combine both practice and theory. 

Chris Baird is a fellow Wisconsonite. He is a resident of Madison; 
he is senior vice president for the National Council on Crime and 
Delinquency. Last year, Chris Baird joined me in visiting Milwau­
kee's Children's Court and Detention Center; he recently completed 
a report for Milwaukee County, detailing ways to cut down the • 
overcrowding which we saw in its detention center. 

We are very pleased to have you both here, gentlemen. And to 
leave time enough for questions and answers, we request that you 
hold your statement down to 5 minutes, and your written testimo­
ny will be included in the record in its entirety. 

Mr. Reiser? 

THIRD PANEL: PRACTITIONERS 

PANEL CONSISTING OF DAVID REISER, ESQ., PUBLIC DEFENDER 
SERVICE, DISTRICT OF COLUMBIA; AND CHRISTOPHER BAIRD, 
SENIOR VICE PRESIDENT, NATIONAL COUNCIL ON CRIME AND 
DELINQUENCY, MADISON, WI 

STATEMENT OF DAVID REISER 

Mr. REISER. Thank you, Senator. 
I am going to be very brief. I have three things to say. The first 

is to issue an invitation, and the invitation is to go down five or six 
blocks to 500 Indiana Avenue, to see how the juvenile court oper­
ates here in the District of Columbia. 

I don't think we have a problem with the representation by coun­
sel, although not every lawyer is as good as we would like, but I 
think it would be instructive to see how the court operates. But I 
think there are two more important places to visit, and I disagree 
with Judge Mitchell about this. 

• 

• 

• 

• 
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One of the places that you or your staff needs to see is the Chil­
dren's Center in Laurel, MD, because that is where the pipeline of 
the District of Columbia system ends up. 

The second place that needs to be visited are the homes that 
these children are coming from. It is impossible to understand the 
juvenile court or the Children's Center without understanding 
Valley Green and Trinidad and Park Morton, and hundreds of 
other places in the city that I could tell you about. 

I wouldn't suggest going at night, and I wouldn't suggest going 
without some company, but I would be happy to take you there. 

The second thing I would like to say is to issue a plea. I think 
Judge Orlando mentioned the idea that not everybody knows 
enough about what good ideas exist, across the country, for dealing 
with juveniles, although very well-informed judges know we have 
good ways of solving the problems. 

My plea is to make the District of Columbia a model for the 
country, because anything that can work here, with one of the 
most deprived populations in the country, can be a model that will 
be instantly recognized and accepted around the country. 

What we have here is a system which is physically and intellec­
tually bankrupt, and we have initiatives which are moving in ex­
actly the wrong direction. The legislation that has been proposed in 
the District of Columbia is about to do exactly what everybody who 
sat in this room today has told you not to do-to increase prosecu­
tion of juveniles, not just for serious violent offenses, but for any 
felony-to prosecute those young people as adults, while the record 
demonstY'ates conclusively that the District, over the last 10 years, 
and maybe even longer, has done nothing to try and address their 
needs. 

I urge you, Senator-and I know that appropriations are beyond 
the jurisdiction of this subcommittee, but it is my only chance to 
talk to you-I urge the Senate to recognize that the problems that 
are reflected in the violence on Capitol Hill, which I know that the 
Members of Congress know acutely, is not going to be solved just 
by preventive detention or incarceration, or by the death penalty. 

It is going to be solved by dealing with the 12- and 13- and 14-
year-olds who are even now heading into the juvenile court for the 
first time. 

The third thing I wanted to say is to tell you a story, and it is a 
story about a young woman who I represented about 3 years ago. 
She came in because she was arrested for armed robbery, and that 
sounds very, very serious. What it really boiled down to was that 
she had borrowed an imitation pistol that her mother kept flround, 
she walked into a dry cleaners where she had g(}tt~n ltum.ey before, 
and stuck the dry cleaner up for 89 cents, is what she asked for, to 
buy a jar of olives. 

The dry cleanel' had some karate experience, and knocked the 
gun out of her hand, and she was later arrested. That is a very se­
rious crime, and this girl had terribly serious problems. She was 
involved in drug dealing-she had been a lookout for drug dealers 
since she was 10 or 11. 

But you need to understand, Senator, how she got there. She got 
there because she had an alcoholic, physically abusive mother, she 
was sexually abused as a child. Her little brother, who was 6 
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months old, had been diagnosed as having fetal alcohol syndrome, 
but nothing was being done for that family. 

And I want to echo something that a number of people said, 
which is that services have to be delivered on the basis of families, 
not just on the basis of juveniles. 

I have 40 pages of testimony. I hope you will read it. • 
Thank you. 
[The prepared statement of Mr. Reiser follows:] 

• 

• 

• 

• 
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Testimony of David A. Reiser 
Special LItigation Counsel, Public Defender Service for the DIstrict of Columbia 

1. Thll Current State of JUYllnile Justice in the DIstrict. 

· Mayor Kelly aptly used the term" warehouse" to describe the DIstrIct' 5 three 

secure Juvenile facilitles.' Although the DistrIct's system Is premised upon provIding 

parental "~are and rehabilitation, " it fails to educate, to protect, and to improve the 

young people in its custody. 

· The DIstrict agreed in 1986 to a comprehensive plan to improve its juvenile 

justice system In a way that would be consistent with the requirements of the District 

of Columbia. Code and the expectations of the federal Juvenile Justice and Delinquency 

Prevention Act. Neither the resources, nor the commitment to carry out this plan 

have b'len In evidence. 

2. Proposals for Changes in the DIstrict's Sy9tem. 

• The Mayor has introduced a wide-ranging initiative, which contains many 

positive elements, but also many negative ones. The positive features include an 

increase In the use of diversion and early Interventions with "at risk" youth. The 

negative features Include the wholesale prosecution of juveniles as young as fourteen 

as adults, including youngsters charged with non-violent felonies (such as 

"Joyriding," unauthorized use of s vehicle). Although billed as a $30 million dollar 

program, there is little evidence of new resources. Another proposal, the "Violent 

Youth Rehabilitation Act, " would violate the JJDPA by incarcerating juveniles in adult 

prIsons) and generally loosens standsrds for prosecuting kids as adults. 

I The Mayor used this phrase in he,- televised speech on November 26, 1991 
announcing her anti-crimg initiative. "Address By Mayor Sharon Pratt Dixon. A 
Hew Start. A War of Valuas to Save Our Children." at S. 

1 
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3. What Should be Done. 

· The problems of the District of Columbia are characteristic of our nation's 

Inner cities. Chronic youth unemployment, social Isolation, and pervasive 

hopelessness foster aggression and a sen!<e of "nothing to lose." Too many children 

are growing up exposed to dl'UgS and violence In the home. The childr<:ln entering the 

j .... venile courts are from the same neighborhoods, and share the same needs and 

vulnerabilities of "at risk" children generally. 

· Earlier and more Intensive interventions with "at risk" children are needed. 

These services must reach the entire family, and they must cut across traditional 

social service agency lines to meet the real needs of the children and the family. 

Services should be accessible and neighborhood based. There Is overwhelming 

evidence that children respond to "labelling." Those who are proclaimed to be 

criminals early in life are much more likely to adopt criminal attitudes and to follow 

criminal careers. "The best predictor of Intention to avoid crime [is] a self Image as 

a good citizen."' Interventions must therefore bolster self Images and avoid 

condemning young poople. 

· Special programs need to be created for violent juvenile offenders. These 

programs must be small, and tailored to the needs of the particular group, For 

example, sex offenders by and large have different treatment needs than chronically 

violent juveniles. Community protection through these programs is "a function of 

people, not locks j of programs, not hardware. 'IS 

· Non-violent offenders should be placed In less secure facilities and community 

2 ANNE l. SCHNEIDER, DETERRENCE AND JUVENILE CRIME. RESUL T5 FROM A NATIONAL 
POLICY EXPERIMENT (1990) 61. 

• R. Coates, "Appropriate Alternatives for the Violent Juvenile Offender," 
in ROBERT MATHIAS, PAUL DEMURO & RICHARD ALLINSON, EDS. VIOLENT JUVENILE 
OFFENDERS. AN ANTHOLOGY (1984) 182. 
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programs which are better able to reintegrate them Into a law abldlnlg llie In the 

community . 

. The DIstrict of Columbia's Juvenlle Justice system can and should be a model 

for the rest of the country. It should receive special attention and suppor'! from the 

federal government. It does no good to commit federal resources to the dJ'ug war In 

the DIstrict of Columbia 1£ we Ignore the desperate needs of young people growing up 

In chronic poverty without adequate famlly support. Programc whIch succeed here 

will be highly visible, and therefore particularlY likely to Influence Juvenlle justice 

reforms elsewhere. Congress should appropriate funds to make improvements In the 

District's Juvenlle Justice system possible. 4 

• I recognize that appropriations are beyond the ;jurisdiction of the 
Subco:nmittee. however they are neoded to accomplish meaningful improvements in 
the District's system. 

3 

63-659 - 93 - 9 
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Mr. Chairman, members of the Subcommlttee, I welcome this opportunity to 

c!lscuss the Important topic of Juvenile detention and, in particular, the deplorable 

state of affairs here In the District of Columbia.' I think It Is appropriate to focus on 

the nation's capital for three reasons. Fh-st, the conditions here In Washington are 

a portrait In miniature of problems which exist across the country. Improvements In 

~he quality of juvenile justice here can serve as a beacon to local and state 

governments throughout the land. Second, Congress has a special role to play 

because of Its plenary legislative authority over the District and its continUing review 

of locally Initiated legislation. Third, the need for reform here In Washington Is 

desperate. We have too long accepted a Juvenile Justice system here which does not 

Improve the young people who fall under Its Jurisdiction, and which therefore does not 

protect the community. The District has tho highest rates of Incarceration for both 

Juvenlles and adults In the country, yet no one would dalm Its streets are safer. 

I want to begin today by providing the Subcommlttee with some information 

about what Is happening In the secure Juvenile institutions operated by the District. 

Then, I would llke to discuss Borne of the proposals which have recently been 

Introduced to change the system. Finally, I would llke to offer some concrete 

suggestions for action Congress coultl take now to make our city safer and to make 

• J.D., Yale Law School, 19811 B.A., Yale Collage, 1977. I currently hold 
the position of Special litigation Counsel of tho Public Defender Service for the 
District of Columbia, an agency established by Congress to provide legal 
assistance to indigent pe~sons in the local and federal courts of the District. 
D.C. Cod .. § 1-2701 ~ Since 1988 I have participated in the represantat~ion 
of the plaintiff class in Jerry H. y. District of Columbia, Civ. No. 1519-85. 
The Jerry H. litigation is briefly described below. In addition, I have 
represented many juveniles in triel and appellate proceedings and I have 
supervised a number of colleagues in delinquency proceedings in the Family 
Division of the Superior Court. While my testimony reflects these experiences 
as a public defender, the opinions I have expressed ore my own, rather than 
noccessarily those of the agency. 
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Washington II "model! 1 for the rest of the country. '" 

The Current State of Juvenile Justice 
in the District of Columbia 

Congress erected th& framework of the DIstrict of Columbia's juvenile Justlce 

"ystem in 1970 as part of the COllrt Reform and Crlmlnal Procedure Act. Pub. L. 91-

358, 84 Stat. 473. See generalIl( Lawton, "Juvenlle Proceedings u The New Look," 

20 AM. U. L. REV. 342 (1971). The purpose of the Juvenile court Is to prOVide 

"supervision, care, and rehabilitation" for delInquent children. D.C. Code § 16-

2320(c) i In re McP , 514 A. 2d 446 (D. C. 1986). The court's objective Is to prOVide 

"care, custody and discipline" as near as possible to that which the child's "parents 

should have prOVided." JuvenUr., Rule 2.' But from the beginning, reality has 

collided with thesa parental aspirations. 

, A f6w years ago. I came across a diary entry written by then fi~st tsdy 
Eleanor Roosevelt after a vi~it to a D.C, juvenile facility. 

I have often sbid that 1 '~"'ought the District of 
Columbia should no'~ only stand out for the beauty of 
public buildi!,gs b,"t tha't its public insti tutions should 
be ,""dels for the rest of the country. I woul d. 
however. be I,IIsham .. d to h,,"e anyone visit the District of 
Columbia Tr .. ining School for Delinquent Girls. 

Never have I seen en institution called a school 
which had so little claim to that name. Buildings are 
unfit for habitation -- b"dly heated, rat-infested with 
inadequate sanitary facilities. Children are walled in 
like prisoners. in spite of ample grounds and beautiful 
views. 

The girls are without an educational program or a 
teacher. Ther§ is no psychiatrist to examino and advise 
on the treatment of these unfortunate children. who at 
an early aga have found the social condi Hons of the 
wDrld too much to C:I>pe with. There is practically 
~n9 but inc;.prceraiion for the juvenile delinquent. 

Hav 8. 193~ (emphasis added). Huch tha same could be said about the District's 
ju·,onila facilities !>early sixty years later. 

, This mandate derives from tha model juvenile court ste·tute adopted in 
Illinois in 1899. RO»ERT HEUNEL, THORNS AND THISTLES. JUVENILE DELINQUENCY IN 
THE UNITED STAlES 1825-19~0 (1973) 127-132; Fr.x. "Juvenile Justice Reform. An 
Historical Pei'specHve." 22 STAN. t. REV. 1187. 1210-1230 U970); Schultz, "The 
Cycle of Juvenile Court Histnry." in H. TED RUBIN, ED., JUVENILES IN JUSTICE, A 
BOOK OF READINGS (198Q) 3-4. 
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Only a few months arter passage or the Act, then Chief Judge Harold Greene of 

the District of ColumbIa Court of General SessIons Issued an opInIon in In re Savoy, 

Nos. 70-4808, 70-4714 (October 13, 1970), reprinted in 98 D.W.L.R. 1937, 1943 

(1970), hO:dlng that the ReceIvIng Home for ChUdr.mlocated In Northeast Washington 

was not a aultable facility for detaining children and forbidding detention of any child 

at the Receiving Home after October 13, 1972. He quoted the D. C. Crime COmmission's 

19661'eport call1ng the Receiving Home "poorly designed and functionally obsolete." 

Judge Greene also referred to a 19681etter by then-Mayor Walter Washington calling 

for a new facility to replace the "wholly inadequate Receiving Home, • and a 1970 report 

by the National Councll on Crime and Delinquency describing the Receiving Home as 

"an excellent example of how not to design a detention facility. • This fscllity, now two 

decades past obsolesence, is not only still in use, it Is chronically and dangerously 

overcrowded. The Receiving Home is an enduring symbol of neglect and inertia. 

It may be of particular concern to the Subconunlttee, which has oversight 

responsibility over the Juvenile Justice Bnd Delinquency Prevention Act,' that one 

of the zeasons the Receiving Home Is overcrowded' is that it has become the dumping 

ground lor chlldren who do not belong In a facllity for delinquents, but for whom the 

• Pub. l. 93-415. 88 Stat. 1109 (1974). ~ Pub. l. 96-509. 94 Stat. 
2150 (980). The Act declares the policy of Congres", to be. "to provide tho 
necessary rosources, lead8rshi~ and coordination (1) to devolop and iMplement 
effective mmthods of preventing and reducing juvenile delinquency. including 
methods with B special focus on maintaining and strengthening the family unit so 
that juveniles m"y be retained in their homesl (2) to develop and conduct 
effective programs to prevent delinquency. to divert juveniles from the 
tradi tional juv"nile justice system and to provide ci'tically n .... ded alt9rnatives 
to institutionalization; (3) to improve the quality of juvenile justice in the 
United States; snd (4) to increase the capacity of State and local governments 
and public and private agencies to conduct effective ;uv .. nile justice and 
delinquency prevention and rehabili totion programs end to.. provide reseEtrch, 
evaluation, and training services in the field o:f ;uv·enile delinquency 
prevention." 42 U.S.C. § 5602(b)' . '\" 

, Most of the more than $200.000 in fin~ paid by the District government 
because of institutional overcrowding is due to overcrowding at the Receiving 
110mB. Hinili!>nth Reeort of -the MonUgJ:;, Jerry M. v, D,C .. Civ. No. 1519-35 (Dec. 
20. 1991) at 4.6. ' 
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District of Columbia has provided no other housing. 10 The population at the 

Receiving HOllie on any given day 10 likely to include rtpINS" children and children who 

/Ire neglected, but who have absconded from non-secure facilities, in violation of the 

funding re9ulrementll of the JJDPA.'· Because these children are housed at the 

Receiving Home, there. Is less space available f.or l'ounger and more vulnerable 

delinquent clilldren, who are consequently sent out to the "Children's Center" 

facilities in Laurel. Maryland. 

In 1978, Judge Gladys Kessler of the Superior Court Issued a "comprehensIve 

order mandating sweepinG changes in the internal operation of the Children's 

Center, " In reo An Inquiry into Alleg&tlons of Misconduct Against ,Juyeniles Detained 

atand COllunltted I1t Cedar Knoll, 430 A.2d 1087 (D. C. 1981). Judge Kessler's order 

was the product or an Investigation she conducted into allegations of mJstreatment of 

Juveniles detained or committed to the Children's Center whIch came to her attentio.n 

as the presiding Judge In the "new referrals" courtroom. She Initiated the 

investigation because, "[I]f there Is valldlty to what, at thIs point, are stili unsworn 

and unproven charges, then the horror of what Is happening to children at Cedar 

Knoll is alrnost beyond bellef." After a .£ull bearing, Judge Kessler issued an order, 

,. The District raUed upon neccessity arguments to justify its 
incarcDration of a "PINS" child at the Receiving Home. In ret H.L •• No. 90-181. 
(D.C. Nov. 20, 1991). pot. for reh. pending. 

II Th~ JJDPA requires States receiving federal JJDPA funding to implement 
plans which "provide within three years after the submission of the initial plan 
that ;iuveniles who are charged with or who have committed offBnse~ that would not 
be cri",inal if committed by an adult or offenses which do not constitute 
violations of valid court arders, or such nonoffenders as dependent Gr neglected 
children. shall not be placed in secure detention facilities or secure 
correctional facilities." ~2 U.S.C. § 5633(o)(12)(A). In its response tD the 
peti tion for rehearing in l:LJ....... the District did not dispute that housing 
neglected children and status offenders at the Receiving Hame violates tho JJDPA. 
~ H.R. Rep. 96-946. reprinted in 1980 U.S. Code Congo & Admin. News 6098, 6111/ 
45 Fed. Reo. 54194 (Aug. 14. 1980)(criteria for compliance with 
deinstitutionalization requirements of JJDPAl, Department of Justice. Office of 
Juvenile Justice and Deli~quency Prevention. Policy No. 89-1201 (April 1989l/ 
Policy No. 89-1204 CApril 1989). 

7 
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requiring, among other things, procedures for monltorln~ physical abuse of residents 

by starr, adequate staffing, adt:quate staff training, and the creation of a treatment 

plan for each datalned or committed delinquent. The D . C. Court of Appeals reversed 

Judge Kessler's order in 1981 because, It concluded, she lacked the Jurisdiction to 

issue such a broad remedial order on the basis of her Jurisdiction over four indlvldcals 

confined at the Children's Center but who were subsequently released, and bacause 

she had not even attempted to comply with the class certification requirements of Clvll 

Rule 23. 

Conditions at the Children's Center did not improve. In 1985 the Public 

Defender Service and the ACLU National Prison Project rued a class action lawsuit on 

behalf of children confined at Oak HIll, Cedar Knoll, and the Receiving Home, 

asserting violations of their constitutional and statutory rights to adequate and 

humane treatment. Jerry M. et 81.. Y District of Columbia, et aI., Clv. No. 1519-85. 

The District settled this lawsuit on July 24, 1986 by entering into a consent decree. 

The Jerry M. consent decree establishes a blueprint for an effective juvenile Justice 

system. It recognizes the community's ~ ,rest in securely confining chronic and 

dangerous offenders, while at the same time establishing community-based placements 

for most dellnquents. More than £ive years later, after countless court hearings, 

contempt citations, and nearly three quarters of a mlllion dollars in fines, the Juvenile 

Justice system described in the ,)j:u1LM.. decree sUll exists only on paper. 

Time and space do not permit a full accounting of the deflcencles of the 

District's Juvenile Justice system. The principal failings include: 

• the failure to provide adequate community foI:...· up after release. Common 

sense and numerous studies have shown that continuing intervention, supervis!onand 
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support In the community after release is important. 12 The high recidivism rates for 

Juvenile offenders In the District can be traced, In part, to the fallure of the YQuth 

Services AdmlnJstration adequately to plan Cor release and to establish a support 

network for released youth. In p~rt; this a reflection of the dearth of communlty-

based programs operated by the DIstrIct, but it Is also a reflection of a lack of 

coordination between the instItutions and the socIal workers responsIble for 

nartercare. n Although this problem was to be remedIed by a comprehensIve case 

management system," under which each chUd would be assigned a cnse manager who 

would be responsible for his or her treatment from Institution to communltyplacement, 

implementation of case management has been hampered by staff shortages and lack of 

direction . 

• railure to provide ramiIy-based treatment. For similar reasons, the DistrIct 

has been slow to adopt the model of famlly based intervention which has been used 

successfully elsewhere. By way of illustration, the plan for community based 

treatment developed pursuant to the Jerry M consent decree requires the District to 

" ~.lL.lL., Fallan, Rudman & Hartstone, "Intervening with Violent Juvenile 
Offenders I A Community Reintegration Model," in YJQ 207-230; Goins, "Letter to 
a Birector of Corrections1 implementing a Program for Serious/Violent Offenders," 
~ 243-252; Lindgren, "Continuous Case-Management with Violent Juvenile 
Offenders," is!.... 255-271; Altschuler, "Community Reintegration in Ju~venile 
Offender Programming," 365-375. 

1S Tho Consent DeC,,.eB established a panel of three experts to design a 
comprehensive network of community ibased programs based upon an assessment of tha 
District's juvenile delinquents and their needs. The Court ini'tially approved 
the Panel's plan in October 1987, Memo~andum O~der "A", and reapproved the plan 
with slight modifications and extended deadlines fo~ compliance in May 1988, 
Memorandum Order "8n . Although successive administrators have reaffirmed their 
commitment to implementation of Order B, there is little evidence of progress. 
In 1990 the District of Columbia Court of Appeals upheld contempt findings 
against the District, and agreed "the record fully supports the trial judge's 
finding ... that the nistrict had ample time and opportunity over a three year 
period to develop new detention and commitment alternatives." l!i.li.tI::..hl-2f 
Columbia v, Jerry M .. 571 A.2d 178, 188 (D.C. 1990), Notwithstanding this 
finding, and the affirmance of the trial court's remedial order, the trial judge 
rejected the District's claim that it had made "aggr'essive, conscientious and 
good faith efforts" to comply. "To the contrary, the adjectives which best 
describo the defendants' approach are derelict, unconscionable, and disobedient." 
Memorandum Order "J", # 110 at 50 (filed Aug. 21. 1991). 
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establish a community program for children from 75 substance abusing familles. This 

program recognizes the devastating effect of parental alcohol or drug abuse on the 

entire family. It was intended. to break the often-repeated cycle of dependency upon 

drugs or alcohol, and to alleviate the conditions which frequently drive youngsters 

out of the family home. The original implementation date for this program was April 

1, 1989. Yet nearly three years later, the program is nowhere in sight. Many of the 

Juvenile offenders in the District's institutions leave them only to re-(>nter the same 

debilltatlng family envIronments which contributed to their earlier delinquency. 

Without interventions which address problems shared by the entire family, successful 

rehabilltatlon of many of these youngsiers is impossible. Ironically, the institutions 

further undermine family ties by forbidding ill! visits by siblings between thirteen and 

twenty one. Even a sister who has been a primary caretaker cannot visit her brother 

without a court order. This policy violates the consent decree, but it has not been 

changed . 

• the fallure to separate serious and violent offenders from detainees and less 

serious offenders. At all three secure institutions, detainees and committed youths 

are housed together. Current District of Columbia law forbids a child to be detained 

before trial "If it would result hl his commingling with children who have been 

adjudicated aelinquent and committed by order of the [Family] Divislon," unless 

authorized by the court. D. C. Code § 16-2313(b). Nevertheless, COmmingling is 

pervasive. In addition, the District has elected not to implement a proposal to 

establish smaller, decentralized secure facilities for violent and chronic offenders." 

.. The Panel created by the Consent Decree proposed establishing small 
decentralized facilities ftlr serious and violent offenders. The District 
eppealed this portion of the plan as beyond the Panel's mandate to devise 
communi ty-based alternatives to institutional confinement. The Court of Appeals 
agreed this was beyond the Panel's jurisdiction. District of Columbia y. Jerrv 
~, 571 A.2d at 189. 
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Consequently, these Juveniles are housed In the same facilities as thirteen year old 

first offenders arrested for joyriding or theft. This commingling Interferes with 

rehabilitation In two ways. First, it makes It harder to develop a.nd to Implement 

programs ~Uored to the needs of serious offenders, such as youngsters with a history 

of sex offenses or violence." Second, it allows older, more savvy, and hardened 

residents to serve as role models and leaders within the Instltution." This, 

undermines the soclallearnlng efforts of staff to promote respect for the law . 

• the fallure to educate. Many of the children who come before the Fe.mlly 

Division of the Superior Court rarely attend schooL Many of those who do, perform 

poorly and devotellttl'1 attention to their studies, Yet, when presentedwlth a captive 

audience, many of whom are eager to attend classes, if only as a break In routine, the 

District has faUed to provide an adequate education, Over the years school time has 

been lost because of teacher absences, the lack of substitute teachers, and staff 

shortages which keep the residents confined In their cottages. Even when schooli!> 

held, the educational program is defective. Ability grouping is rudimentary. There 

are no special pl'c;grams for detainees, who should be evaluated and given special 

short-term sehool programs designed to get them back Into ~chool upon release. 

Screening and special education classes are Inadequate. Despite repeated 

recommendstlons and evaluations, the District has not developed a comprehensive 

pre-vocational and vocational program for youngsters In Its custody. More than three 

years ago, at the beginning of the 1988 school year, our office challenged the 

IS Di fferent types of offenders tend to have di fferent treatment needs. ~ 
~, Lane & Zamora, "A Method for Treating the Adolescent Sex Offender," Y1Q 
347-364; Agee & McWilliams, "The Role of Group Therapy and the Therapeutic 
Community in Treating the Violent Juvenile Offender," ~ 283-295/ Hartstono & 
Coccozza~ "Providing Services to the Mentally Ill, Violent Juvenile Offender,n 
ll... 157-173 • 

.. m JEROME S. STUMPHAUZER. HELPING DELINQUENTS CHANGE, A TREATMENT MANUAL 
OF SOCIAL LEARNI~G APPROACHES (1986) 4-5, 72 
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District's violation of the educational provisions of the consent decree. Several plans 

and promlses later, the school system remains in disarray. In August of last year, the 

Judge in the ~rry M. case wrote, "nothing in the record of this case indicates that 

defendants. have IlJade the effort necessary to !!qulp YSA residents with the 

educationsl or vocational skills they need so desperately." Memorandum Order "K" 

(filed August 21, 1991). 

• the failure to provide adequate living conditions. Many of the young people 

In the Distrlct's secure facilities are products of lts decaying public housing. The 

District houses them in three institutions, each of which suffers from major physical 

defects. The bulldings at Cedar Knull are outdated. They have leaks,17 no 

'7 The Court-appointed Monitor wrote in his most recent report. 

Maintenance at the institutions continu"", to present 
serious problems at the three insti tutions, particularly 
Cedar Knoll. YSA administrators increasingly must 
resort to private contractors if tolerable living 
conditions for residents are to be maintained. At the 
beginning of the summer, almost without exception, air 
conditioners in the living units at Oak Hill were non­
or barely-functional. Institutional administrators said 
that, beginning in early spring, they had pleaded for 
air condi tianers to be repaired or replaced before 
summer, but that their pleas went unanswered. On July 
16 counsel toured the facilities and confirmed the 
presence of non-working equipment. The temperature in 
the residonts' rooms was well above the maximum of 80 
degrees specified in the Consent Decree. Within a 
week, existing air conditioners had baen repaired, 
broken or missing units had been replaced, and fans had 
been acquired for each of the units. 

l! l! l! 
The problems of general maintenance are no nearer 

being solved than at the beginning of the monitorship. 
For example, the Monitor's ninth report, issued in March 
1989, described three leaking rooms in Bunche Cottage at 
Cedar Knoll, which could not be used in snowy 6r rainy 
weather. Today the situation is unchanged except that, 
as is the case whenever leaks are not corrected, it has 
grown worse. Four rooms were described as "like living 
under a waterfall," and three more should not be used in 
cold weather. 

Nineteentb Report at 17-18. The Newly appointed Administrator of YSA finally 
closed Bunche Cottage in FebruarY 1992. 
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ventilation, and Inadequate heating and cooling. Some of the cottages at Cedar Knoll 

have beep periodically Infested with vermin, including snakes. Oak Hill is more 

modern, but the heating and cooling systems do not work, so that residents swelter 

or freeze w~th the season. These living conditions promote tension and v~olence In the 

institutions. Moreover, they undermine any hope that the residents will perceive 

their confinement as b~nlgn or paternal. Conditlons are aggravated by frequent 

lockdowns, leaving youngsters confined In their rooms with nothing do because there 

aren't enough staff to provide security with residents out of their rooms . 

• the Callure to provide a safe environment. Two of the gravest risks for young 

people In confinement are physlcn! abuse by staff and Buicid!!. So far, the District has 

not approprlntely dealt with either problem. A suicide In Msy of 1989 'sparked an 

Investlgatlon which linked the suicide to inadequate staffing and a failure to identify 

the chUd as a suicide risk despite a history of depression and suicidal gestures. The 

District government recently settled a lawsuit with his estate. I. Although the 

District has finally drawn up a suicide prevention plan after long delay, full 

implementatlon of that plan will not take place unUl more psychologists can be hired 

to screen and monitor youths at risk of suicide. Since the suicide In May of 1989, 

another youth killed himself and there have been silvern! other attempts." 

Another Investigation, this one of physical abuse by staff, led to a 100 page 

report and recommendatlon by the court-appointed Specln! Master. He found that 

children in YSA custody" are housed In instltutlons in whIch lawless behavior by those 

10 Howard, "Settlement Set in Cedar Knoll Suicide' D.C. to Pay $150,000 to 
~oman Whose Son's Threat Went Unheeded," Washington Post, Nov. 19, 1991 All. 

" In Augu$t of last year the court issued an order requiring full 
implementation of the suicide prevention plan by October 15, 1991. Memorandum 
Order "H," (filed Aug. 22, 1991). The Monitor's mast recent report exprassed 
"some unresolved que$tions regarding Whether the [District's] status report 
indica'tes compliance with the Court's ardors on suicide prevention." Nineteenth 
~ at 11 n.6. 
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responsIble for carlng for. and protectlng, them Is tolerated. n In re: Staff Pbysical 

Almu. JerryM y. DIstrict or Columbia (proposedflndlngsoffact, concluslonsoflaw 

",nd remedIal order flled July 24. 1991) at 2. The SpeclalM!lster found that one stllff 

member at ijle Recelvlng Home had never been dIsdpllned for repeated assaults on 

resIdents. lncludlng a girl and a fourteen year old who weIghed less than 100 pounds. 

Other staff members concealed eVIdence that he lnflicted lnjurles whIch put another 

youth In D. C. GenerBJ. Hospital. The DIstrIct still lacks a meanlngful system for 

detectlng abuse when it occurs. for dlsclpllnlng stsff who commlt abuse, and for 

tralnlng staff to pTevent abuse. Recently, thTee stllff members were reassIgned to 

posItions which Involve no contact with youngsters because of ",buse charges. But 

thIs reassignment came only after JudIcial a~tlon loomed. 

the failure to place youngsters In programs and facilities tailored to their 

needs. One of the systemIc probl .. ms In th!l DistrIct of ColumbIa Is the absence of 

community-based alternatives to the secure lnstltutions. A panel of experts, 

IncludIng one selected by the District. thInks that only 102 secure beds are needed. 

At present, there are about four hundred. The lack of options hampers Judges, who 

cannot place kids In programs that do not exist. In addItion. even when Judges 

specifically designate community £acIlltles, such as shelter houses or group homes, 

youngsters may walt weeks or months for bed space .. The DistrIct has paid nearly a 

haif mllllon dollars In fInes because of delays In shelter house and group home 

placements, yet they persist. For many children with serIous learnlng dlsabIlltles or 

emotional problems, placement In special residential progTams is the best answer. 

Yet. many of the youths ordered Into residential programs by Judges languish for 

months in a secure £acillty because of bureaucratic delays In placement. Since these 

youU,s are supposed to go elsewhere. treatment plans are not developed while they 

remain In the Institutions. These especially needy youths are simply warehoused until 
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they lire, In due coufse, placed. 

II 

Current Proposals for Chanee 

As everyone who ),\ves In the metropolitan D. C. area knows, we are In the midst 

of an upsurge In serious crimes of violence by young people. In my Judgment, thIs 

Increase flows from the confluence of four factors! (1) demographic trends which 

reflect an Increase In the adolescent populatlon;" (2) the recruitment of many 

youngsters as drug dealers and lookouts following the enactment of mandatory 

minimum penalties for adults In 1983; statistcally, the Increase In Juvenile drug 

arrests coincIdes with the enforcement of the mandatoJ::Y mInimums; (3) the easy 

availability of guns In the area despite strIct local gun control; and (4) the collapse 

of the social structure of impoverIshed communltles in the city;" there !Ire hardly 

any refuges of strength and support for teenage mothers or role models for young 

men. The DistrIct has never responded effectively to level of despair In the most 

impoverIshed arells of the cIty. Housing contlnues to decay;" the Department of 

Public and AssIsted Housing refuses the help of volunteers offermg to do repair work. 

Neglected and abused children remain In foster care for years without efforts at fam1ly 

" Criminologist James Q. Hilson sees an "exponential" relationship betwaen 
an increase in 1he number of young people and the incidence of crime. JAMES Q. 
WILSON, THINKING ABOUT CRIME (1975) 16-17. 

21 See ~enerally, WILLIAM JULIUS HILSON, THE TRULY DISADVANTAGED (1987). 
The similarity in characteristics of "truly disadvantaged" communities across the 
country is reflected in journalistic accounts such as LEON DASH, WHEN CHILDREN 
WANT CHILDREN (1989 HWashington Highlands section of Washington, D.C.) / ALEX 
KOTLOWIiZ, THERE ARE Nil CHILDREN HERE Cl99lHHonry Horner Homes in Chicago)/ LEON 
BING, DO OR DIE (1991)(South Central Los Angeles). 

2Z There have been numerous newspaper stories written about delays in 
repairing public housing. See. e.g. Sanchezl "~.C. Council Hears Dismal Tales 
of Public Housing Repair Delays," Washington Post, March 1, 1992 88. Conditions 
have actually worsened since the Children's Defense Fund criticized delays in 
repairs and the high number of vacant apartments. llright Futures or llr..2lS.J!n 
Dreams. The S!atus of the Children pf !he District of Columbia and an Inyestment 
Agenda for the 1990s (1991) 85-86. 

15 



266 

reunIfication or permanent placement. zs The schooillystem teaches a fraction of the 

students who enroll." And the Juvenile justice system is a warehouse or a prepartory 

school for adult offend'ers • H 

There are many constructive things the D~strict government could do to 

alleviate the condiUons which breed alienated youths who do not value their own lives 

or those of other people. Instead, however, "reform" proposals have focused on 

symptoms rather than causel<. Although the present Juvenile system has not even 

attempt to rehabilitate, proponents of statutory changes In the juvenile law of the 

District of Columbia have prematurely declared rehabilltation a failure. It is too soon 

to say that nothing works, because nothing has been tried. 

In deciding whether there is a need to "get tough, n or whether the problem of 

Juvenile crime is better addressed by more effective rehabilltation strategies, It is 

important to understand how the District's present Juvenile court operates. Judges 

of the Superior Court rotate through the FamUy Division as well as the other divisions 

of the Court, so there Is no permanent Juvenile court bench." Although judges 

newly assigned to the Fam1Iy Division receive training, the judges assigned to the 

•• The Uni ted States District Court recently found violetions of federal law 
ir, the management of the District's foster care System for abused and neglected 
children and ordered improvements. including tho hiring of mars social workers. 
The District government has thus far not compliod fully with the court's order. 
Lashawn A. et al. y. Sharon Pratt pixon, 762 F.Supp. 959, 997 CD.D.C. 
1991)("outrBgeous deficiencies.") ~ Plaintiffs' Memorandum in Opposition to 
Defendants' Motion to Enlarge Time Cfiled December 30, 1991)(describing 
noncompliance with remedial order). 

.. A recent "mudi t" of DCPS revealed what anyona in daily contact I .• i th 
youngsters already knows. [CITEl 

n Even the most positiva aspects of the Mayor's initiative to reduce 
;uvanile crime appear to be cominS! at the expense of existing programs for youth. 
~ Garreau, "YDut~~ Join Protest of Planned Cuts in D.C. Community Programs," 
Washington Post, Feb. 23, 1992 BB (describing cuts in crime prevention and 
recreation programs'. The proPQsed exps.nsion'of the youth summer jobs program 
this ~ummer merely restores cuts made the previous year. 

21 ~ DISTRICT OF COLUI1BIA COURTS, ANNUAL REPORT (1990>73-82. 
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Juvenile Branch do nal necessarily have any specialized training In, orientation 

toward, or bellef in rehabilitation. These Judges are not neccellsarlly expert In the 

myriad of psychological and sociological factors which contribute to deUnquency, or 

wIth the wide variety of therapeutic approaches which have been adopted across the 

country to treat sedous and chronic delinquency. Relatlvely few SuperIor Court 

judges come to the bench with any prevIous experience in deUnquency cases; those 

who do are most often former prosecutors from the Office of Corporation Counsel." 

More frequently, Superior Court judges have experience as prosect'.tors or defense 

counsel In adult crimJnal cases. Indeed, the Juvenile Branch Is often the first 

assignment for newly appointed judges who prosecuted crimJnal oases in the Office or 

the United Slates Attorney because those Judges would be disqualified from too many 

cases on a CrimJnal Division calendar. The organization of the Juvenile Branch tends 

to produce a "culture" which Is not particularly oriented towards treatment and 

rehabilitation of juvenile offenders. 

Withln'the Juvenile Branch, cases are handled In a manner which parallels the 

adult crimJnal justice system. Until 1989, the Juvenile Branch employed a "master 

calendar" system in whIch cases were assigned to judges for trIal or guilty plea 

proceedings by a single calendar control judge. Motions were heard on a special 

motlons calendar. Now, all cases are assigned at the child's inItlal hearing to one of 

two "individual calendars" and all further proceedings are assigned to a single judge. 

The indivIdual calendars tend to produce greater Incentives to "settle" cases through 

plea negotiations since the judge who will ultImately decide upon a child's placement 

now has an incentive to reward early guilty pleas which did not exIst under the 

previous system. The adoption of Ind.\vidual calendars, whatever its management 

" lli "The Judges of D.C. Superior Court' Profiles and Perspectives on the 
62 Hen and Horn en Hho Oversee Justice in tha District of Columbia," Legal Times. 
Oct. 24, 1988 17-30. 

17 



268 

benefits, has tended to Increase the similarities between adult crlmlnal and Juvenile 

proceedings. 

In a nutshell, a Juvenile case, like a cr-lm1nal case, begins with an arrest. A 

Juvenile may simply be admonlshtld by a pollce officer, In which case a record is made 

of the "contact" for future reference. An arrest may be based upon the officer's 

observations and !nformatlon from citizens, or It may be based upon a "custody 

order," tho equivalent of a warrant. D.C. Code § 16-2309. 1£ the child Is arrested, 

the pollce youth DIvision takes custody of the child who Is either released Immediately 

to his or her parents with a date to come to court (community cases) or Is Incarcerated 

at the Receiving Home for Children on Mt. Olivet Road In Northeast Washington. 

D. C. Code § 16-231J:{a). This system Is comparable to the system of citation release 

for adults charged with 'petty offenses. Community release Is less frequent In the 

Dlstrlot than It is in many other Jurisdictions, however. At times, because of 

overcrowding, arrested Juveniles are held overnight at the Central Cellblock at 300 

Indiana Avenue, N. W., or at the Children's Center In Laurel, Maryland,'· 

The next step Is the review of the charges by the court Social Services Intake 

Branch, which weighs social factors including the child's prior history of "contacts" 

with ths pollce, school attendance, and family ties to determine whether formal 

charges should be £/led. D.C. Code § 16-2305(a}(Dlrector of Soolal Services to 

determine whether the best Interests of the child and the public warrant charging). 

The final decision whether to £ile charg·ss Is up to the Office of the Corporation 

Counsel, Law Enforcement Division, Juvenile Section. D. C. Code § 16-2305(a). The 

Corporation Counsel then £iles a "petition" alleging delinquent acts, which Initiates 

formal Judicial proceedings. D.C. Code § 16-2305(b). During the time this review Is 

•• Engel, "D.C. Juveniles Shunted Nightly to Cedar Knoll," Washington Post, 
Nov. 22, 1986 03. 
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taklng place, the child Is held In the courthouse cellblock. Very young or very small 

children are held In a specIal "et risk" room, where they are supervIsed by special 

officers. D.C. Code 1116-2310.1. 

The Inltlal hearing In a juvenile caSB takes place before a Judge assIgned to the 

Family DiviSion, usuaily In the late morning or afternoon of tho day following the 

"Trast, although the child may be Incarcerated longer if arrested on a weekend. D. C. 

Code II 16-2308. District of Columbia law presumes that a child charged with a 

delinquent act shall be released before trIal ("factfIndIng hearing") and sentencing 

("disposItional hearing") unless detention Is necessary to protect the "person or 

property of others or of the child," or "to secure the child's presence a1 the next 

court hearIng. II D. C. Code II 16-2310(a). A child charged with delinquency may also 

be placed In a shelter house If the family is unable to provIde ac1equate supervision or 

care. D. C. Coded § 16-2310{b). Because oC the chronic shortage of shelter house 

spac.e, however, many children who belong In shelter houses are pla!:ed In secure 

detention at the Children's Center. Since 1989, the DIstrllct has paid a tot'lol of 

$103,200 In fines at a rate of $100 per day for each child who Is IncaNerated In a 

detention facility awaiting space In a shelter house for more than ten days. The Judge 

may also leave placement up to the expertise of the "SorfJen.lng Team," which Is 

operated by the Youth Services Administration (YSA) of the Department 0< Humsn 

Services (DHS). The Screening Team has the legal authorlt5' taplace children ill home 

detention, however It has been Instructed not to do so by the Office of Corporation 

Counsel, which means that scarce shelter house beds must be allocated to children who 

could llve at home if closely monitored by social workers under the home detention 

program. The Screening Team also appears to assign children who are appropriate 

for shelter house placement to secure facilities when no shelter house hads are 

aavilable In order to avoid fines for children on the waiting list. 

19 
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Belore a chUd may be separated trom his or her famUy, the Court must h-,ld a 

hearing to determine whether the charges are supported by "probable cause. n D. C. 

Code § 16-2312. This determination Is based upon the hearsay testlmor<,;' of a police 

• 

officer, rather than that of a wltnoss with personal knowledge. If the judge finds • 

probable cause, and the chUd Is eligible for detentlon pending trial, l). C. Code § 

2310; JuvenUe Rule 106, the judge may simply order detention or specIfy a facllit~'. 

Smaller and younge!:, chUdren, as well as clllldreot wIth special emotional or medlLai 

problems are orten sent to the ReceIving Home. Because of overcrowding, however, 

many children who would ordlnarlly be confined a f the Receiving Home are sent to the 

Chlld.-en's Center. 

Whlle the chUd Is detained, his or her lawyer goes through the routine of trial 

prepal'atlon In a manner which Is lsrr.ely Indlstlngu.lshable from adult criminal cases. 

., 

• 

Discovery, motions, and investigation lead up to a :>1:atus hearing before the • 

indIVidual calendar judge, who may accept a gullty plea or set the caS2 for trial. In 

less serious cases, first offenders may be offered a consent decree, whIch results In 

dlsm.lssal of the petition after six months upon fu1£llime'llt of certain conditions. D. C. 

Code § 16-2314. A dIversion program also exists for juvenlles charged with less 

serIous offenses, but diversIon Is open only to a percentage of those charged with 

eligible offenses who are select.:.d at random. 

TrIals and gullty pleas are almost Identlc!)l to their criminal counterparts, with 

one Important exception. Although juvenllp,s have many of the procedural rights of 

adults, ~ In re Gault, 387 U. S. 1 (1967); mre Winship, 397 U. S. 358 (1970); their 

guUt or Innocence of the allegations in the petition Is determined by a single judge 

rather than a jury. D.C. Code § IG-2316(a). ~ Mcl{elver V. PennsylvanIa, 403 

U. S. 528 (1971). McKelver rests on the proposlton that JuvenUe proceedings lead to 

treatment rather than punishment. 
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If a chUd is found guUty ("invQ>lved"), the judge proc:e~ds to a dispositional 

hear1ng. The court must determJne whether the chUd is in need or care and 

rehabilltatlon. No disposiUonal order may be entered unless the chUd needs care and 

rehabilltstion, even 1£ the child Is found to have violated the law. In r~ M, C F" 293 

A.2d 674 (D. C. 1972). The court Soc:ial Services DivIsion prepares a predisposition 

study, D.C. Code § 16-2319. After revIewing thIs report as well as submissions by 

counsel for both sides, the judge may (1) place the chUd on probation under the 

t. supervIsIon of the Court DivIsIon of Social Services; or (2) commit the child to the 
'l 

f 
; 

custody of DHS or other agency. Probation may range from weekly or monthly 

reporting to extensIve counseling, cornmunlty service, and supervIsion under the 

auspices of the High Intensity Treatment and Services (HITS) program. 

A probation order may last£or a year, D.C. Code § 16-2322(a)(3). Probation 

may be revoked or extended 1£ the chUd violated the terms of the probation order. 

D. C. Code § 16-2327. A commitment may last for two years, D. C. Code § 16-

2322(a) (1), and may be extended for up to a year at a time until the chUd reaches age 

21. D.C. Code II IS',:l322 (b) , (e). This mean;; that a chlld commItted£or a homicide at 

age 14 could remain in DHS custody for up to seven years. Judges consider public 

sarety in determining the length of confinement. In re L J , 546 A. 2d 429 (D. C, 

1988)'. 

Commitment, generally to the Youth Services Adm1nistratl,~in of DHS, can taka 

several forms. Many youngsters, including many of those found ,guuty of m\,rder or 

other serious offenses, are placed in private residential faclllties around the country 

which pI"lvlde therapeutic servIces. Because DHS doos not operate such facilities 

locally, it must contract with prIvate provIders at a much grester expense. A chUd 

may slso be committed to Oak Hill, Cedar Knoll, the Receiving Home, or Harambee 

House (a small CacllIty for girls). A less restrictive alternative is commitment to a 
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group hom\1, but these spaces are in chronically short supply. The District has paid 

$ 316,0,00 in fines since 1969 because chIJdren wait weeks, even several months, for 

group heme beds. 

Not all of those arrested for offenses committed while under 18 go through the 

Juvenile system descrIbed ab.:>ve. At present, there sre tw.:> routes to prosecution in 

the adult Crlm1nal DivIsIon of the SuperIor Court. The United States Attorney also 

hBS the power to prosecute juveniles as adults in the United States DistrIct Court. 18 

U. S. C. § 5032. Since the IBtter authorIty Is rarely exercIsed, tho focus here will be 

on Superior Court waIver and transfer. 

1. WaIver. The Family DivisIon has JurIsdIction over offenses by children. The 

statutory definItIon of "child" "does not include an indIvIdual who Is sixteen yesrs or 

olo:ler an~ -- (A) charged by the United States attorney with (1) murder, forcible 

• 

• 

• 

rape, burglary in the firut degree, robbery while armed, or assault with intent to • 

commit any such offense, or (IJ) an offense listed in clause (I) and any other offense 

properly Joinable with such an offense." D. C. Code § 16-2301(3). The United States 

Attorney frequently prosecutes non-homicide shootings, such 9S the recent "drive 

by" shootings at Dunbar Hlgh School, aa assaults with the intent to murder, allowing 

sixteen yeBr olds to be prosecuted as adults and sentenced to mandatory minimum 

sentences of five to fifteen years and maximum sentences of fifteen years to life 

imprisonment. ~Hobbsy. Unlted~, No. 91-191 (D.C. June 24, 1991)(readlng 

D.C. Code § 22-503 to establish offense of assault with intent tomurd~r). Under this 

• 

provIsion, the decision to prosecute a sixteen year old as an adult 15 entirely within • 

the discretion of the United States Attorney, and Is not contlngent on any social 

factors or the youngster's amenabillty to rehBbilltation. 

2. Transfer. A child under age 18 may be transferred for pl'osecut!on as an 

Jldultlf (1) the child Is fifteen or more and Is charged with any felony; or (2) the child 
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is sixteen or more, charged with any offense, and is already committed as a delinquent 

chlld Iml1 it is shown after a hearing there are not "reasonable prospects for 

rehabilltatlon" before heor she reaches 21. D.C. Code 1116-2307(a)(1), (2), and (d). 

'!!f"" A child ove~ 18 may be prosecuted as an adult for an offense commJtted before age 18 
t;; 

~ H It .Is shown at a hearing that there at-e not reasonable prospects for rehabilitation 

" 1- before age 21, but this is B rarely invoked provision. The burden at the hearing is 

on the Corporation Counsel, D. C. Code II 16-2307(d). The judge Is required to 

consider: the child's age; nature of the present offense; extent and nature of the 

child's prior record; the llhild's mental condition; the nature of past treatment efforts 

and the child's response to them; and the techniques an~ facilltles aV'allsble to the 

Family Division and to the Cr1rnlnal Division to accomplish rehabilltatlon. D. C. Code 

§ 16-2307(e). Transfer requests are rarely granted because there Is often little 

evidence of serious efforts at rehabilltation in the past, and minimal evidence that 

there are resources to achieve rehabilltatlon In adult correctional fscillties. A child 

who is transf~rred under this provision faces the same range of penalties as any adul t 

charged with the same offense, and there Is no guarantee that the child's sentence, 

If he or she is convicted, will promote his or her rehabilitation." 

Propospd Leelslatlon 

A. The "Violent Youth Rehabilltatlon Act (VYRA). " 

~ Although called a "rehabilltationact, " this legIslation actually discards care and 
I, 
l' I."ehablltatlon as operative principles In the District's Juvenile justice system. In r 
~ 

general, the legislation makes it much easier to try juven!les as adults, and to 

2t Following the repeal of the federal youth CorrecHons Act, tho District 
of Columbia Council enacted the youth Rehabilitati~n Act, D.C. Code § 24-801 ~ 
~~. The YRA gives a sentencing judge the discretion to s~ntence a defondant 
to an indeterminate term at the Youth Center, with the possibility of earning an 
expungement of his or her conviction. YRA sentencing is an option for youths 
under 22 years of age, but there is no requirement that a child transferred for 
prosecutio~ as an adult be 50ntenced under the YRA. 
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incarcerate juvenile offenders In adult facllltios. It Is plainly a "get tough" measure, 

but it is not lim1ted to ser.lous or violent offenders. 

1. Easler Transfers." Section 3(a) and (b) o£the VYRA changes the existlng 

transfer st~tute to shift the burden of proof to the child in all cases, and to create a 

presumption In favor of adult prosecutlon for any child charged with any felony with 

a previous adjudication for "an orfense with a deadly weapon." While the title of the 

bili snd the £Indlngs concentrate on children accused of serious crimes of violence, 

these changes are much more far reachlng. 

The current transfer statute, Section 16-2307, applles to any fifteen year old 

charged with a felony. Felonies lnclude joyridlng (unauthorized use of vehicle, D. C. 

Code II 22-3815), attempted p'lrse-snatching (attempted robbery, D. C. Code II 22-

2902), and theft of property worth over $250 (D. C. Code II 22-3811). Under the 

• 

• 

• 

proposed legislation, a fifteen ¥ear old first offender caught joyriding would either • ' 

have to persuade the court that he could be rehabilitated, or be prosecuted as an 

adult. The same would be true of a previously-comm1tted sixteen year old charged 

in a new case with shopll£tlng. Shifting the burden of proof in this way is a shocking 

admission of our lack of faith In the capacity of our juvenile justice system to 

rehabilitate !UU!9Illl.. 

The other change is equaily sweeping. The bili proposes a presumption that a 

child with a previous adjudication for "an o£fense [committed] with a deadly weapon" 

Is incapable of rehabilitation. While on first glance "deadly weapon" o£renders may 

• 

seem to be extremell' vioJ.,-mt youths with guns Ilbout whom the publIc Is most • 

concel'ned, in fact, thIs ',1ategory lncludes all kinds of other youngsters to whom such 

a presumption could not rationally apply. SM Le3TY y United Stetes, 395 U. S. 6 

I. A good general source Dn the prosecution of juveniles as adults is. DEAN 
J. CHAMPION II G. lARRY MAYS, 1"RANSFERRIIIG JUVEllIlES TO CRIMIMl COURTS. TRENDS 
AND IMPLICATIONS FOR CRIMINAL JUSTICE (1991). 
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(1969) (striking down irrational presumption as a violation of due process clause). 

Deadly weapons are not llmlted, under District law, to objects like guns which are 

exclusively used to injure other people. Deadly weapons include any physical object 

whIch Is ~ely to produce death or serious bodUy harm by the use made of it. D. C. 

Code § 22-3204; Scott y. United States, 243 A.2d 54 (D. C. Mun. App. 1968); ~ 

y. United Sta12s, 575 A.2d 1191 (D. C. 1990). Juveniles involved in schoolyard fights 

are charged with assault with a deadly weapon (shod foot), which would qualify for 

the (presumption. So wnuld a child who grabbed a stick in seIf-defel1lse and used too 

much force against his or her assailant. Indeed, the statute may even apply the 

presumption to n child who merely carries a deadly weapon, without using It at all. 

D. C. Code § 22-3204 (offense of carrying dangerous or deadly weapon). The bill does 

not even require the prior weapons offense adjudication to be recent. Nor does It 

require the new offense to be a serious one. 

A presumption that a child cannot be rehabll1tated Is psrtlcularly dIfficult to 

JustIfy when the deficiencies In the system we now have to rehablIltate are so glaring 

and long-standing. A prior commitment or probationary period under the system 

which now exIsts Is hardly B fair test of a child's capacity for reform. 

The shifts In the burden of proof and the adoption ot the rebuttable 

presumptions even confllct with conservative national experts 0" juvenile Justice 

Issues. The American Bar Association sponsored a joint <!orn.m1.sslon to study the 

juvenile justice system with the Institute for Judicial Admlntstratlon as a result of 

concern about serious Juvenile crime in the late 1970s. ·the .1l'lnt Commission 

developed proposed standards for Juvenile cases, which the ABA House of Delegates 

adopted In 1979. The IJA-ABA Standards adopt Ii "rebuttable presumption" that 

children aged fIfteen to seventeen should be trIed as Juvenile offenders, and an 

irrebuttable presumption for children fourteen and younger. Commentary at 18-19. 
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"The presumption in favor of juvenile court jurisdiction should be overcome only in 

extreme cases." Standard 2.2.A, Commentary at 37. The IJA-ABA Standard Is even 

more demanding than current District law, because it requIres "clear and convincing 

evidence" to JustIfy transfer, a higher standard of proof. The Task Force on 

Juvenile Justice and Dellquency Prevention of the National Advisory Committee on 

CrImal Justice Standards and Goals recommends a minimum age for adult prosecution 

of sixteen, and would permit transfer only If the delinquent conduct aggravated or 

• 

• 

heinous, or Is part of a pattern, and the juvenile Is not amenable to treatment. • 

Juvenile Justice and Delinquency Prevention (1976) Standard 9.5 at 303." 

2. Easler Detention. Section 3(c) of the VYRA proposes to amend D. C. Code 

\l16-2310(s) to read: "A child shall not be placed In detention prior to a factflndlng 

hearing or a dispositional hearing unless he Is alleged to be delinquent or In need of 

supervision Qr has been preylously adjudIcated for a weapons Offensil within 3 Yilars 

of arrest and" the other statutory crIteria are satisfied. It Is unclear what the Import 

of this change would be, since the detention power does not exist unless there Is a WIll!: 

delinquency charge, and the current statute aIready permits detention of a child 

• 

charged with any category of offense as long as the statutory detention criteria are • 

satisfied. D.C. Code § 16-2310(c)(lncorporatlng Juvenile Rule 106). A prior 

adjudication for a weapons offense Is a factor the court may consider In deciding 

whether detention Is requIrcd to protect the person or property of others. Rule 

lOG (a) (1) (li). If, however, the amendment was intended to permit a child to be 

detained because of previous adjudication without any findIng that detention Is nililded • 
10 protect the child or the community, or to assure the child's appearance, then the 

" Section 204 of H.R. 4396, introduced by Congressman Bliley on March 5, 
1992 would allow fourteen year aIds to be prosecuted as adults in the .. 
~~~~~!:~:~~e discretion of the United States Attorney without any hearing • 
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statute Is both senseless and uncon.stItutIonal. Detention before trial must be tallol'ed 

to serve the Important objective of: protecting the community. A statute whIch would 

permit detention based solely on Il prior record would not satisfy this constitutional 

req'Jirement. Moreover, as d1s:cussed above, "ws.'pons" and weapons offenses 

embrace a broad range of conduct including "kid stuff" which might not even be 

prosecuted In other Jurisdictions. 

3. Incarceration with Adults In Jails and Prisons. The proposed legislation 

• would tranlltorm the "Juvenile" Justlce system Into a pipeline for Lorton. It would 
:. 
~ permIt any JuvenUe adjudicated guilty of an "offense with a deadly weapon" to be 

Incarcerated with adults, regardl'lss of the child's age, size, and previous history. 

Children In adult facllltIes are often vlctlmlzed by older prisoners. TRANSFERRING 

JUVENILES TO CRIMINAL COURTS at 94; Forst, Fagan & Vivona, "Youth In Prisons 

and Training Schools: Perceptions and Consequences or the Treatment Custody 

Dichotomy," 40 Juv. & Family Ct. J. 1-14 (1989). Such vlctlmlzation would be 

especially hard to prevent In the District's badly overcrowded prisons and the 

Inadequate contract facillties used to house pl'1soners out of the area. For those 

charged with homicide or attempted homicide, it would establJsh a two year mandatory 

mInimum sentence, and Ii ten year maximum sentence. Both of these changes would 

render the "civil" charactel'1zatlon of a Juvenile adjudication a matter of labelling 

rather than substance. A prison sentence, whether Imposed by the Famlly Division 

or by the Cr1mlnal Dlvlson, Is punishment which may not be Imposed without a Jury 

trial and the full panoply of rights that go with It. 

One of the principal objectives of Juvenile Justice reform In this country has 

been to separate Juveniles from older prisoners. ~ THORNS AND THISTLES at 8, 

:! 49, 57, 76-77, 132-33 (1973) (surveyIng various waves of reform); Fox, "Juvenile 

Justice Reform: An HistorIcal Perspective," 22 STAN. L.REV. 1187 (1970); 1. 
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SCHWARTZ, (IN)JUSTICEFORJUVENILES: RETHINKING THE BEST INTERESTS OF 

THE CHILD (1989). To the extent there has been controversy over measures 

designed to achieve this result, It has centered over the practicality, not the 

deslrabllitl(, of this result. Current DIstrict la.w, consistent with this view, flatly 

prohibits incarceration of juveniles In penal institutions for adult offenders. D. C. 

Code § 16-2320(e) . 

This portlon of the VYRA contravenes the fedoral Juvenile Justice and 

Delinquency Prevention Act (JJDPA). 18 U.S.C. § 5039 provides, "[n)o Juvenile 

committed tothe custody of the Attorney General may be placed or retained In an adult 

Jail or correctlonallnstltutlon In which he has regular contact with adults Incarcerated 

because they have been convicted of a crime or are awaiting trial on crlmlnal charges. n 

Since commitments to the D. C. Department of Corrections are made through the 

• 

• 

• 

Attorney General, this portion of the JJDPA would preclude implementation of the • 

proposed statute. Furthermore, enactment of this provlsl,:ID would make the District 

of Columblalnellglble to receive federal JuvenUe Justice funds under another provision 

of the JJDPA, 42 U.S.C. § 5632. The Act requires States receiving such funds to 

establish juvenile Justice plans which forbid the confinement of Juveniles In adult 

facilities. 42 U.S.C. § 5633(13), (14). 

4. Mandatory Minimum Sentences. Apart from changing the place of 

imprisonment, the proposed legislation would establish mandatory mll~lmum terms for 

chUdren adjudicated delinquent for homicide snd weapons offenses. Mandatory 

• 

minimum sentences cannot be premised upon a rehabilitative model of Juvenile • 

corrections. If rehabilitation Is the goal, the chUd should be released when he or she 

Is rehabilitated, neither before nor after. Since the minimum terms do not depend 

upon the individual child's rehabilitation, they are inconsistent with such an 

approach. 
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What Justifications can be offered for this radlcalchange7 Incapacltatlon,whlle 

a legitimate objective, cannot Justify mandatory minimum terms for Juveniles because 

t. a Juvenile who has been rehabllltated Is not, by definItion, a menace to the community 

~J and does not require incnpaclUve incarceration. "Just punIshment;, " or retributlon, 

Is simply antithetical to a system which holds children to be less responsible, and 

therefore less culpable for their acts. A child Incarcerated, whether in a Juvenile or 

an adult faclllty, for reasons of retribution would rIghtly challenge thls sentence as 

punishment Imposed without due process of law. The legislation hlnts, in the 

findIngs, that the rationale ls "that youth lack respect for the Juvenile justice system 

and fail to vIew their incarceration as punishment or rehabilitation." But It Is hard to 

see ~ Juveniles Incarcerated in the present system should view their incarceration 

a9 rehabllltatlon, and they should not view It as punlohment. What the authors appear 

r to be getting at Js a deterrence rationale. If Juveniles do not take the present system , 
serIously, perhaps mandatory minimum sentences will do the trIck. WhIle there JMy 

be other rationales for mandatory minimum sentences for adults which Justify these 

penalties, it Is hard to find much evidence that they effectively deter. We have more 

and longer mandatory minimum penalties than evel' before, yet violence Is worse than 
t; 
" ever. The enactment of mandatory minimum penalties for drug and weapons offenses 

in 1982 preceded the explosion of drug dealing and shooting In our city. And, if such 

penalties were eSfective deterrents, one would expect to see a sharp decline in the 

number of armed offenses committed by sixteen year olds (who can be prosecuted as 

adults) compared to fifteen year olds who are generally prosecuted as juveniles. 

There Is no evidence of such a deterrent Imp.Bct. In fact, two of the states which have 

the highest rates of juvenile incarceration, as Juveniles and adults, New York and 

Caillornla, have the highest rates of Juvenile vIolence as well. SInce a "Juet 

punishment" rationale cannot be invoked, and there Is no evIdence that mandatory 
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mlnlmum penalties effectively deter, the mandatory m1nlmum sentences cannot be 

Just1lied. 

5. Ten Year Sentences. Sec~lon3(d) ofthe VYRA authorizes "!isntenceo" of up 

to ten years for Juvenile offenders. Today, Judges in the Family Division have the 

power to extend commitments year to year until the child reaches 21. This authority 

is more than sufficient to bring about the treatment of severely troubled Juveniles, If 

we have a system which has the resources and the commitment to do so. The ten year 

• 

• 

sentences proposed in this section of the bili therefore do not enhance the • 

rehabilitative efforts of the court. There is also a tremendous difference between a 

system which permits an extension of a commitment 1£ there is evidence that more tim;, 

Is needed, and one which authorizes a ten year indefinite sentence to begin with. 

In response to a perceived Juvenile crlme wave In the mid-70s which Inspired a 

great deal of "get-tough" legislation nationally, the Twentieth Century Fund 

sponsored a study on sentencing pollcy towards young offenders. One of the firm 

conclusions of the study, QQn.U:'l,l1tlng Youth Crlme, was that "[a] court that does not 

provIde access to jury trial should not be able to lmpose five or ten year sentences. " 

"Confronting youth Crlme," reprinted In JUVENILES IN JUSTICE: A BOOK OF 

READINGS 103, 108 (Rubin, ed. 1980). Even If a court were to hold Buch an 

extraordinary expansion of the sentencing authority of the juvenile court to be 

constitutional, It would certainly be unwise. Jury trials are a fundamental element of 

the legitimacy of our legal syst.~m. We accept certain harsh consequences because 

• 

they flow from a collective decision by members of the cOl1Ununlty. Although judges • 

certainly command and deserve respect, their individual judgments about witness 

credibility do not merit or receive the same acceptance as the collective judgment of 

a jury. When tho consequences of a judge's dl;c1slon Bre Indistinguishable from those 

which flow from a crlmlnal conviction, this fundamental and historical right to jury 'f • 
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trlai must be available as well. 

B. The Mayor's Initiative. 

ft.s part of a comprehensive initiative to reduce crime, the Mayor han also 

Introduced legislation to transform the Juvenile Justice system. The Mayor's initiative 

In.cludCls a number of posltlvCl features, including; (1) doubling the size of the current 

diversion program; (2) a greater effort to design alternative rehabilitative programs 

including more community based facilities. These proposals are not Included, 

however, In the "CrlmlnBl and Juvenile Justice Re£orm ft.ct" now pending before the 

D. C. Council, whIch would further debilitate the Juvenile court." 

1. Length of Commitments. In her televised speech on November 26, Mayor 

Dixon called for: 

* An Increase In the period of commitment for certain violent 
offenses such as the killing of II police officer or correctional 
official. 

* A halt to the current revolving door practlce of releasing vlole.nt 
Juveniles back Into the community after Just two years. 

Both proposilis seem to reflect a misconception about current District of O.,lumbla law. 

Under the existing law, the maximum 1u.Ulal commitment for any offense ID two yearli, 

D. C. Code II 16-2322(a)(1). As noted before, Judges may extend a chUd's 

commitment, however, for up to a year at a time, until the child reaches ace 21. D. C. 

Code II 16-2322(b) , (e). Thus, under existing llIw, s child committed at age fourteen 

could remain In custody for as long as seven years. The "revolving door practice" the 

Mayor criticized Is not a result of Inadequate Judicial power, but the result of decisions 

by the District of Columbia Youth Services Administration not to r,~quest extensions 

of commitments. 

The Washington PQ~t endorsed this portion of the Mayor's inItIative In an 

12 Bill No. 9-374, introduced November 27, 1991 by Council Chairman Hilson 
at the request of the Mayor. 
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editorial on November 29, 1991 which relled upon the same misconceptlon. The ~ 

said, "the two-year-and-out system is as unsuccessful as It Is in£lexlble." But the 

present system Is not at all inflex.lble; the law already gives the youth Services 

Adm1nlstra~ion great flexibility in seeking to extend supervision or custody over 

youngsters who need it. The reason the current system is unsuccessful Is not that It 

lacks flexibility, or even that commitments are too short, but that Just Imprisoning 

chUdren does not help them to grow up into law abiding citizens. The Mayor herself 

used the term "warehousing" in describing the current system. TIle "mvdvIng 

door" Is largely of the District government's own making. YSA doos not ask for 

extensions oC commltme.nts, perhaps because it has so llttle to offer committed 

youngsters. Youngsters who are released .after two years of "warehousing" are no 

better able to control their impulses or to withstand peel' pressure than they were 

• 

• 

• 

when they entered YSA custody. The answer is to lmprove the system's ability to , 

change youngsters when they are committed, rather than to make the door revolve 

more slowly. 

Because DistrIct law already permits lengthy commitments, the real Issue is not 

how long a chUd Is committed, but:!cll2..~ on the length of the commitment, and 

how and when the decisIon Is made. The existing law Is based upon the assumption 

that the people In the besl position to determme whether a particular chUd needs a 

longer period of care, custody and rehabilita tlon are those who are responsible for the 

chUd's custody during the commitment. OCfJclalsofthe youth Services Administration 

• 

are In daUy contact with the youngster and can assess his or her progress towards • 

reintegration Into the community. Under the present system, YSA determInes 

whether to request an extension of a commitment. This system Is very flexible, 

attuned to the indivIdual, and responsIve to the Judgments of Bpeciallsts In olose 

contact with the chUd. 
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The alternative system the Mayor appears to advocate would be to allow Judges 

to Impose an indeterminate commitment, presumably to age 21, at the beginning before 

anything is known about the child's progress and relatively little is known about the 

child's needs. This proposal transfers power away from the executive branch and 

persons with expertise In Juvenile corrections, and places It Instead In the JudIcial 

branch. The combination of shiftIng from extensions of commitments at the request 

of the executive to longer initial commitments and the power to forbid release has the 

potentlnl to thwart the step by step progress of committed youth towards a return to 

the community which the Mayor appears to have Intended. 

2. Changes In the Transfer Standard. 

Tltle I of the Mayor's Bill would reform the juvenile justice 
system by: 

- lowerIng from 15 to 14 the age at which Corporation 
Counsel may seek to transfer for adult crlminal prosecution a 
Juvenile who has commltted a felony; 

-changIng the standard upon which a transfer decision is 
based -- from "reasonable prospects for rehabilitation of the 
juvenile [ "1 to "Interest of public welfare and protection of the 
public security. 

This legislation would not be confined to a handful of chronic violent offenders. It 

would authorize Corporation Counsel to seek, and the court to authorize, adult 

prosecution of children as young as fourteen charged with any felony, even those not 

charged wlth a violent crime and even those arrested for the first time. Moreover, 

legislation implementing the Mayor's proposal includes a "presumption" In favor of 

adult prosecution of children aged 15 to 18 Who are: (1) charged with an offense for 

which United States Attorney waiver Is authorized; (2) charged with "any crime 

committed with a firearm;" and (3) charged with any felony if the child has three or 

more prior delinquency adJudications, regardless of the nature or seriousness of the 

prior offenses. 

IJA-ABA Standard 2.2 requires the following "necessary findings· for the 
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transfer of a child for criminal prosecution: 

A. The juvenile court should waive its Jurisdiction only 
upon finding: 

1. that probable cause exists tobelleve that the 
Juvenile has committed the class one or dass two Juvenile 
offense alleged in the petition; 

2. that by clear and convincIng evidence the Juvenile 
Is not a proper person to be handled by the juvenile court. 

B. A finding of probable cause to believe that a juvenile has committed 
a class one or class two juvenile offense should be based solely on 
evidence admissible in an adjudicatory hearing of the juvenile court. 

C. A finding that the juvenile is not a proper person to be handled by the 
juvenile court, must include determinations, by clear and convincing 
eVidence, of: 

1. the seriousness of the alleged class one or class 
two juvenile offense; 

2. a prior record of adjudicated delinquency 
involving the infliction or threat of significant bodily 
injury, if the juvenile is alleged to have committed a class 
two juvenile offense; 

3. the likely inefflcacy of the dispOSitions avallable 
to the juvenile court as demonstrated by previaus 
dispositions of the juvenile; and 

4. the appropriateness of the services and 
dispositional alternatives available in the cr1m1nal justice 
system for dealing with the juvenile's problems ant:! whether 
they are, in fact, available. 
Expert opinion should be considered in assessing the likely 
effIcacy of the dispositions avsllable to the juvenile court. 
A finding that a juvenile is not a proper person to be 
handled by the juvenile court should be based solely on 
evidence admissible in a dispOSition hearing and should be 
in writing, as provided in Standard 2.1.E. 

The authors viewed this 'standard as equivalent to the more conventional "amenable 

to treatment" standard, but without the Implicit assumption that rehabilitation works. 

Commentary at 40. The Joint Commission considered, criticized, and expressly 

rejected a transfel I;t~l1dard based upon "the public Interest." Commentary at 40. 

"Waiver must be justified on the basis of the juvenile and his or her actions and 

personal history. A 'public interest' basis for waiver looks to something external to 

the juvenile." ld.. The authors recognized that "[cjonslderatlon of specific 

• 

• 

• 

• 

• 

deterrence and community security are implicit, n In the transfer standard they • 
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proposed. They rejected as probably unconstitutional a transfer standard based upon 

general deterrence. Corrunentary at 41. Likewise, & transfer standard based upon 

retribution would also raise constitutional questions. By definition, the Mayor's 

proposed change in the transfer standard would permit the transfer to criminal court 

of children who lIl:!1. amenable to rehabilitation and can therefore be safely returned to 

the community after treatment but whose prosecution as adults is sought for reasons 

of general deterrence or retribution. 

Transfers based on "public welfare" are more !lkely to be inspired by the 

stature of the victim of a juvenile offender than the character of the child or the 

offense. The Mayor's legislation attempts to write the question of rehabilitation out 

af the statute entirely by deleting "the nature of past treatment efforts," and "the 

techniques, facilities, and personnel for rehabilitation available to the Division and 

to the court that would ha ve jurisdiction after the transfer." D. C. Code § 16-

2307(e) (4), (5). This change would require the cou!'t to ignore the deficiencies oftha 

current Juvenile system, which the Mayor herself criticIzed for "warehousing" the 

children in its custody. 

Tbe Mayor's proposal also deviates from the IJA-ABA Standards by requiring 

the court holding the transfer hearing to "assume that the child committed the 

delinquent act aileged." ThIs assumption, in particular, is likely to result In many 

unfair transfer decIsions because a judge making such an assumption is likely to 

conclude in most serious cases that "the public welfare" requires prosecution as an 

adult. Under current law, by contrast, "only the propriety of eventual [Family] 

Division disposItion shall be considered." D.C. Code § 16-2307(e). The factual 

Inquiry is whether the .!ili!W belongs in juvenile court, not whether the offense is 

serIous. 

The IJ A-ABA Standards also expressly endorse a standard of proof even higher 
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than the current DIstrict ot Columbia standard. It follows the authors would reject 

even more vIgorously proposals to shift the burden of proof, or to presume that a child . 
should be prosecuted as an adult: While the judgment of the ABA is not binding, it 

does reflect the outcome of a <'onsldered process, Inspired, like the current 

reassessment of Juvenile Justice standards, by concern over rising Juvenile crime. 

III 

~ould Be Done 

Although many areas of the cIty a1'e mired In poverty, the DIstrIct of ColumbIa 

Is also rIch In resources, both physical and Intellectual, that could be harnessed to 

the task of reducIng Juvenile crime. This clty is the home of many organizations with 

expertise in helping children and families, such as the Children's Defense Fund. CDF 

recently opened a local office, and has published a book of recommendations to 

improve the welfare of children In the DIstrict. BRIGHT FUTURBS OR BROKEN 

DREAMS: THE STATUS OF CHILDREN AND AN INVESTMENT AGENDA FOR THE 

1990s (1991). Because this is wIdely perceived tO'be a time of crisIs for the DistrIct, 

there exists an opportunity to overcome InerUa and resIstance to make posItive 

changes In the way the DIstrict treats its "at risk" l~oung people. A year after the 

Persian Gulf war, perhaps it is time for a new call to nctlon. 

The sblrtlng polatfor constructive change is the l"ecogniUon that we are talking 

about children. The vIolence In our streets Is frIghtenIng, but it must not bllnd us 

to the lesson of the ages: chIldren, especially adolescents, do things which are risky 

and harmful to themselves or others because that Is part of growing'up. Parenting 

Involves successfully placing limits upon these rIsks. But there are teenage suIcides 
\ 

and Juvenile drug sellers and users In our suburbs. And even the best of parents 

cannot prevent teenagers from breaking the rules. I read In yesterday's newspaper 

a report that Chicago Mayor Daley's son had disobeyed hIs' parents and held an 
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unsupervised party at their vacation home which ended in a fight and a serious lnJury. 

Mayor Daley's press secretary said that although the son was "pretty responsible," 

"he's 16 years oli:! and 16.\J[ a d.lfflcult age, as the parent of any teenager can tell you. " 

Walsh, "Tearful Chicago Mayor Recounts Tragedy at Teen Son's Party, II Washin£1on 

~, March 3, 1992 A3. I do not mean to equate holding an unauthorized party with 

holding a gun, but there is a common thread. Adolescents take risks; that Is one of 

the reason~ Congress passed legislation a few years ago increasing the drinking age. 

Imagine, then, a teenager raised In an environment permeated by drugs and 

violence." lmagine a teenager whose single parent had little preparation for child 

rearing, and was in her teens or early twenties when the child was born." Imagine 

a teenager growing up in decaying hOUSing, without much contact with adults who are 

steadily employed. These, studies have shown, are the teenagers at risk, not only 

In the District of Columbia, but across the country." They are at risk of being 

abused and neglected, of teenage pregnancy, of dropping out of school, and yes, of 

committing crimes. It Is Important to realize that the teenagers in our juvenile 

detention facilities are not a discrete group, but part of a much larger class of 

children with acute needs." 

Statistics cannot convey what it like to grow up In Valley Green, or Park-

n II study of 137 childr"n in a low-income neighborhood in D.C. by NIHH 
found pervasive exposure to violence, nearly six times the national norm. 
Thompson, "D.C. C~ildren Coming Home tu Violence," Washington Post, Feb. 28, 
1991. 

" iu DASH, WHEN CHILDREN WANT CHILDREN. "In 1988, 1.854 infants WeI'. born 
to District teens. including births to girls younger than 15. One in six 
District infants was born to a mother younger than 20 that year." CDF. BRIGHT 
FUTURES DR BROKEN DREAMS at 54-55. Sep also LISBETH SCHORR. WITHIN OUR REACH. 
BREAKING THE CYCLE OF DISADVANTAGE (1988) 152-54. 

" SCHENIDER. DETERRENCE AND JUVEIIIlE CRIME at 32-50 (describing study 
population); Hartstone 8 Hauser, "The Violent juvanile OffenderJ An Empirical 
Portrait.~ Y£2 at 93-100. 

,. SCHORR. n.34 ~. at 27, 140. It is not unusual for D child entering 
the juvenila ~ourt syStem to have a long history in the neglect system as well. 
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Morton, or Stanton Dwellings. But the statistics do help point the way out. These 

con1!nunltles are characterized by high unemployment, a high rate of teenage 

pregnancy and little prenatal care, and rampant substance abuse. The children 

growing up in this environment grow up with needs for nurturing and leadership 

which are not met In the schhols. Many of them enter the courts thl'OUgh the neglect 

system, which Itse!f Is so understaffed and underfunded that It often cannot 

accomplish Its mission. The juvenile courts become the dumping ground for kids from 

dysfunctloital £am1l1es. 

Academics have wrItten of the "concentration effects" of Isolated populations 

with high unemployment. "[T]he problem of joblessness £01' young black men has 

reached catastrophic proportions."" Chronic unemployment correlates with high 

crime. Duster, "Crime, Youth Vnemployment and the Black Urban Underelass," 33 

Crime & Delinquency 300-316 (1987). One study found that 30% of violent juvenile 

off6nders were exposed to violence In the home, and thought the figure was 

underreported. so Only 32% of the violent offenders in the study reported that their 

fathers hsd been involved in chllcl raising. Only 20% lived with both biological 

parents, ~_'1 compared to 76% In the 1980 census. 22% reported their fathers had been 

imprisoned." In another study involving delinquents from six cities, those In the 

" HIllIAM JULIUS HILSON, THE TRULY DISADVAHTAGED at 43. The official 
"Youth Unemployment Rate" declined from 43.7r. in 1983 to 19.3r. in 1989. tho last 
year far which statistics were available. This decrease probably reflects the 
withrdawl of youth from the labor force rather than an increase in ;ob 
opportunities, however. INDICES (1990) 178. In 1978 the unemployment rate for 
Hard 8 (in Anacostia) was nearly four times the rate in Hard 3 (Hest of Rock 
Creek Park) (8.2X vs. 2.2X). INDICES at 187. 

s. See also Down These Mean Streets. Violence By and Against America':; 
Children. Hearing bef9.!:L!he Seled CommiHtee on Children, youth and Familiies. 
House of ReprasentajU!n, 1 DOth Cong.. 1st Sass. (1989) at 6 (26-55X of 
insH tutionalized ;uvomile offenders have official histories of child abuse). 

" Hartsi:one & Houser. "The Violent Juvenile Offender. An Empirical 
Portrait," ill at 93-%. 
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District bad the lowest perecentage of dellnq~ents living with both parents." The 

District also bad the lowest proportion of kids attending school.·1 

Recently, the federal government has made the District a target for increased 

drug law enforcement. 'We cannot solve the problem of violent Juvenile <lrime by 

incarceratlon. There is no empirical support for the proposition that increasing the 

severity of punishment effectlvely deters Juvenile crime." Rather, we must uproot 

vlolencowhere it grows, in famllles. And, we must identify "at risk"· children before 

they enter the JuvenIle court. Instead of viewing dellnquency as an isolated problem, 

we must approach it as part of the fabric of life in severely disadvantaged 

communities. I Bay thIs, not to absolve children who commit serious crimes of 

responsibility for them, but to suggest the most effective way to reduce their cr1m1nal 

behavior. The same level of commitment should be made to address the problems of the 

District's at risk population. The JJDPA should be amended to give special priority 

to delinquency preventlon measures herein the natIon'" capital. This mission should 

be accompanied by additlonal funding so that new programs are not offset by cutbacks 

in old ones which have proven of baneUt. The objective of this federal intervention 

should be to; 

• implement the Jerl~l M. decree. The DistrIct already has a blueprint for an 

effective JuvenIle Justice system which comports with the g0ll1s of the JJDPA. The 

consllnt decree and Jrnplementlng orders include provisIons for specialized and 

decentralized se.:lure facilities for Violent and chronic offenders, neIghborhood based 

community services for delinquents and their famllJes, and Improved educational, 

psychological, and medical servIces for Juvenlles 1n secure lacIlltles. The Increased 

.. SCIIHEIIIER, IIETERRENCE AND JUVENILE CRIHE at 32.-33 • 

.. lsi. 

., IlL. lit 4,9, IS, 111. 
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use of community based alternatives will reduce the "hardening" effect of premature 

incarceration. Children who are locked up at an early age fear imprisonment less, and 

are less easily deterred. Separating violent o£fllnders from others disrupts the 

Instltutlon~ socialization process In which more serious offenders gain status and are 

reinforced In violent behavior patterns, while less serious offenders emulate the 

leaders. Treating Juvenile delinquents humanely enhances their respect for the 

system, and makes them more receptive to positive reinforcement. It does no good to 

hold "self-esteem" building classes when outside of class the residents are roughed 

up or denied basic medical ('are. The hypocrisy of a system which claims parental 

responsibility but practices neglect'breeds cynicism . 

. prevent premature labelling. Kids who grow up expecting to spend their lives 

In prison are likely to do so. The morr.t young people we treat as criminals at an early 

age, the more we condemn to Lorton. Diversion programs which reinforce community 

norms without telling youngsters they are beyond redemption are at least a8 effective 

as Incarceration In redUCing future crime." Many of the children who wind up In the 

delinquency system could have been reached earlier, either through s.tatutes 

protecting children against neglect and abuse, or through better monitoring of 

children at school. 

• work with families and neighborhoods. Just as the causes of delinquency are 

not Isolated, neither are the solutions. A child who grows up In a destructive horne 

environment will not be Immune to that environment after returning from a Juvenile 

program. Services for Juvenile delinquents must include services for tHeir families. 

In addltlon, because part of the problem is the concentration of poverty and 

unemployment, effective delinquency prevention entails efforts to provide 

.. SCHENIDER, DETERRENCE AND JUVEtlIlE CRIME; WILLIAM S. DAVIDSON, ROBIN 
REDNER, RICHARD l. AMDUR & CHRISTINA M. MITCHEll, Al TERNI.TIVE Tl'f'ATMENTS FOR 
TROUBLED YOUTH. THE CASE FOR DIVERSIOtl FROM THE JUSTICE SYSTEM (l'I1)o). 
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recreatlonal and vocational resources to the community .•• 

I recently read There are No Children Here, a book about two boys growing up 

in the Henry Horner projects in Chicago. The books describes the climate of VIolence, 

and their mother's difficulties in cllring for them. It makes understandable, on a 

direct human level, whllt is most perplexing about the changes children go through 

from endearing vulnerablllty to hostility and hopelessness. Much that was written 

there could be said about growJng up In the projects here In the District as well. The 

book is saddening, but its tltle is ironic. It Is because Pharoah and Lafayette are 

children that they are so vulnerable to the temptations or dellnquency. It Is because 

they are children that adults bear S(3me of the responsibility for their behavior. And, 

it is because they lire children that we must not give up. 

.. SCUORR, HITHIN OUR REACH at 256-283 (importance of continuity). 
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Senator KOHL. Thank you, Mr. Reiser. 
Mr. Baird? 

STATEMENT OF CHRISTOPHER BAIRD 

Mr. BAIRD. On behalf of the National Council on Crime and De­
linquency, I want to thank you, Senator Kohl, for the invitation 
and the opportunity to present our views. 

Over the last 5 years, NCCD has worked with several large agen­
cies on court processing and detention issues. We have also con­
vened a council of judges, chaired by Supreme Court Justice Wil­
liam Brennan, to address the specific issue of juvenile detention. 

In the brief presentation period, I would like to revisit some 
major trends, present a few impressions from other studies of the 
major urban court systems that we have looked at recently, and to 
conclude with just a few recommendations, if I may. 

First, as you know, and as many have testified to here today, the 
stress on the juvenile court and the detention system has increased 
enormously in recent years. From 1985 to 1989 alone, the use of de­
tention, as measured in I-day counts, rose 30 percent in the United 
States. 

What a lot of people don't know is, there is also substantial vari­
ance in the use of detention throughout the country. Admission 
rates vary from over 6,000 per 100,000 youths in the State of 
Nevada, to only 224 per 100,000 youths in the State of New Hamp­
shire, and these variances are not always in concert with rates of 
arrests. Obviously, different States deal quite differently with juve­
nile offenders. 

What do these figures mean when you translate them into a 
single court system? I will use Milwaukee as an example. From 
1987 to 1990 in Milwaukee, arrests for part I crimes, the most seri­
ous offenses, increased by 10 percent. At the same time, detention 
in Milwaukee increased 52 percent, and petitions in the court in­
creased 33 percent. All of this occurred at a timcl when the juvenile 
population in Mil waukee was actually declining. 

The future looks pretty bleak in that city. Between 1992 and the 
year 2002, Milwaukee is facing a 25-percent increase in persons 
aged 12 to 17. Coupled with the more single-parent families, an in­
crease in the number of youth involved in gang-related and violent 
acts, the Milwaukee court system, which is already overburdened, 
faces potential gridlock, unless major changes are implemented. 

Which brings me to the central issue. It is true that many youth 
are incarcerated without receiving benefit of counsel. In one west­
ern State that we are working with, for example, an official esti­
mated that only 10 percent of the youth placed in their training 
schools had been represented by lawyers. It is also true that many 
juvenile court and detention systems are already stressed to the 
breaking point. Increasing the use of counsel will require resources 
and lengthen court processing time, that is obvious. In a system 
that is already enormously expensive, major change is required in 
order to take on this added burden. 

We believe there is an urgent need to first add structure to the 
decisionmaking process, incorporating state-of-the-art classification 

• 

• 

• 

• 

• 

• 

I • 

• 

• 



293 

processes that were mentioned by Judge Orlando, including actuar­
ial risk assessment. 

Second, based on these processes, there is an extreme need to 
triage cases, limiting court involvement of low-risk youth. These 
systems-classification systems-identify youth appropriate for 
front-end diversion, identify youth for whom community-based pro­
grams are appropriate, and third, identify those in need of more 
secure care. 

They also structure services to meet the needs of the child and 
the family. Judge Malmstadt's description of service provision in 
Milwaukee unfortunately is tragically typical of what we find 
throughout the country. Our experience is that use of such systems 
reduces the use of detention, and in the long run reduces place­
ments in training schools without compromising public safety 
issues. 

The NCCD Council of Judges made 10 major recommendations 
on juvenile detention. Six of those dealt directly with the need to 
implement objective systems for determining the need to contain 
youth. 

From our perspective, this is the only way out of the current 
crisis. I think one of the things that I have made available to the 
subcommittee is those recommendations made by that Council of 
Judges, and I think their recommendations are very important to 
go over. 

With that, based on the brief period allowed here, I will conclude 
my comments, and open it for questions. 

[Mr. Baird submitted the following material:] 
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OPENING STATEMENT 

On behalf of the National Council on Crime and Delinquency, I want to thank you, SenatlJr Kohl, 
for the Invllatlon and the opportunity to present our views. 

• 

Over the last five years, NCCD has worked with several large agencies on court processing and • 
detention Issues. We have also convened a Council of Judges chaired by Supreme Court 
Jusilce William Brennan, to address the speclflc Issue of juvenile deterltlon. 

In the brief presentation period, I would like to discuss major trends In detention practices, 
present a few Impressions of Issues based on studies of major urban court systems that we have 
examined In recent years, and 10 conclude with a few recommendatlorls, If I may. i 

Arst, as many haVE! testlfled to hare today, stress on the Juvenile court and the oatentlon system 
has Increased enormously In recent years. From 1985 to 1989 alone, the use of detantlon, as 
measured In one-day counts, rose 30 percent In the United States. 

However, there Is also substantial variance In the use of detention from state to state, county to 
county. Detention admission rates vary from over 6,000 per 100,000 youths In the Stale of 
Nevada, to only 224 per 100,000 youths In New Hampshire. These variances are not always In 
concert with rates 01 arrests. Obviously, different locales deal quite differently wllh juvenile 
offendor~. 

Statistical trends become more meaningful whan their Impact on a 1~lngle court system Is 
examined. The largest city In my home state, Milwaukee, selVes as a clear example of the 
sItuation faced by nearly every urban center. From 1987 to 1990 In Milwaukee, arresls for Part 
I crimes, the most serIOus Offenses, Increased by 10 percent. At the same lime, detention In 
Milwaukee Increased 52 percent, and petitions In the court Irlcreased 33 percem. All of this 
occurred at a time when the Juvenile population In Milwaukee was actually declining. Obviously, 
decision makers were reacting to somethlrlg other than a 10 percent rise In crime. 

The fulure of thl juvenile justice system In Milwaukee looks less than promising. Over the next 
decade, Milwaukee faces a 25 percent Increase In parsons aged t2 to 17. Coupled with more 
sIngle parent lamliles and a prObable (gIven current trends) Increase In the number of youths 
Involved In gang·related and violent acts, the Milwaukee court system, already overburdened, 
faces potential gridlock, unless major changes are Impleml)nted. 

Which brings me to the central Issue discussed loday. It Is true tllat many youths are 
Incarcerated without receiVing benefit of counsel. In one western state that we are workIng with, 
for example, an official estimated that only 10 percent of the youths placed In their training 
schools had been rapresented by lawyers. It Is also true that many juvenile court and detention 
systems are already stressed to the breaking point. Increasing the use of counsel will require 
more resources devoted to the process and, undoubtedly, lengthen court proceSSing Ume. That 
much seems obvious. In a system that is already enormously expensive, major change will be 
required before the system ean take on this added burden. 

NCCD believes there Is an urgent need to first add structure to the decision making proceSs, 
incorporating stale-of·the·art class/fleatlon processes (mentioned In earlier testimony by Judge 
Orlando), Including actuarIal risk assessmont. 
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These processes, If Implemented wisely, will allow jurisdictions to triage cases, limiting court 
Involvement with low-risk youth. The primary goal of classmcallon systems Is to: (1) ldenUly 
youth appropriate for front·end diversion, (2) Identify youth for whom communlty·based programs 
~re appropriate, and (3) Identify youth In need of more secure care. 

These systems also structure services to meet the needs of the child and his/her family. Judge 
Malmstadt's earlier description of service provision In Milwaukee Is tragically typical 01 what we 
find throughout the country. Before we can seriously expect an Increase In resources, we must 
better relocate what we already have. NCCD's experience Is that use of well·deslgned 
classification systems will reduce the use of short-term detention and, In the long run, reduce 
placements In training schools. It has been ~ demonstrated that such changes cen be 
made without compromising public salety ISSUGs. 

The NeeD Council of Judges made 10 major recommendations on Juvenile detention. Six of 
those dealt directly with the need to Implement objective systems lor determining 1he need to 
conteln youth. This certainly reflects the degree of emphesls such systems should be allolted. 

From our perspective, Improving deCisions through the Introduction of structure Is the only way 
out of the current crisis. I have made the recommendations of the NeCD Council of Judges 
available to this subcommittee. I think the Importance of their recommendations cannot be 
overstated. 

This concludes my prepared comments; I will· be happy to respond to any ql.le6110n8. 

Response to Sonator Kohl regarding giving 3 or 4 specific recommendations for Wisconain. 

Wisconsin really needs to add structure to the way the decisions are made about kldsj that Is, 
deciSions about where thay go In the system. Right now decisions are made on a highly 
Individualized basis, dependent upon the Interest level, the education, the experience 01 the 
Individual staff member Involved. 

New staff are thrust Into positions without much traln:ng, and required to make crillcal decisions 
about seCl.lrity needs. What ends up happenlng In Wi!lconaln Is that very similar kids get trealed 
very differently by the system, depending on community norms, the wishes 01 particular Judges, 
and the level of Involvement witil the court. 

WI:lconsin, because Ills a very manageable system, could solve Its problems fairly easily. It Is 
not a big system; outside of the City of Milwaukee, most of the courts are qulle manageable. 
Wisconsin Incarcerates youth at a very high level, much higher than they need to. Many youth 
In state facilities could be sefely handled In communlty·based programs. 

When NCeD used a standardized classification Instrument, one comprised 01 criteria typically 
used by Jurisdictions to Indicate security requlraments and the level 01 programs necessary to 

. deal effectively with them, we found thai nearly 75 percent of the kids In training schools In 
Wisconsin didn't need long-term secure care. About 25 to 00 percent didn't require secure care 
at all, while others could be short-trackod (60 • 90 days) through the system and returned to 
community-based programs. 
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That has enormous cost Impllcations ~ It would allow money to be reallocated Into prevention 
pr09r~ms, where the money could be used so much more producllvely than It Is now. 

, Throughout the country, the cost of a secure bed par yeW' ranges from $35,000 to $60,000. That 
Is an enormous expenditure, and it Is money that we are nol spending very well. 

Response to Senator Kohl regarding youth being placed In a Milwaukee facnft), for long 
:I'i;~lodS of time, 

~\l,solutely. It Is a waste of human potential, It Is a waste of money. There are so many other 
places Where these klds could be -- even If they can't go home. There Is a need to expand 
many alternative placements In the City of Milwaukee; programs that would deal with these kids 
much more effectively, and produce some long·term good, 

Those kids have to come out 01 that situation frustrated, bored .. 

Response to Senator Kohl regarding why youths are not placed into more constructive 
surroundings. 

I think Mr. Reiser hit It right on the head, 1t is polltical will. When I looked at --lor Instance, when 
we went through the Los Angeles County court system, I came away with a clear Idea that more 
money would not necessarily help that system. There were already an awful lot of resources 
available, but they were Jusl mlsallocated. 

In most cities around the country, the fear of crime Is driving everything. Although many people 
In the City of Milwaukee and In Los Angeles know that detention centers aren't doing much 10 
make neighborhoods safe, the political courage to release kids back to Ihe community simply 
Isn't there. People are afraid of those decisions at this point In time. 

CLOSING COMMENTS 

I would like to make one last comment based on some of the earlier testimony. Some people 
talked of the conflict between the need of the COJit 10 prOvide services and the need 10 control 
youth. 

This discussion has been going on for ages, throughout the correctional system, not only In 
Juvenile Justice, but In adult corrections as well. My belief Is that successful service programs, 
In themselves, are a form of control. 

You don't necessarily get control by putting kids In a secure facility. The Juvenile court has a 
responsibility 10 look at other types of control - programs that reduce risk through treatment, 
education, skills training - that Is exactly What service programs aim to do. They are not an end 
in themsalves, obviously, but they are there to rehabilitate the child, and If that occurs, that Is 
every bit as effective as any other type 01 control that we exert upon a family or a child. 
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NATIONAL COUNCIL ON CRIME AND DELINQUENCY 

COUNCIL OF JUDGES 

RECOMMENDATIONS ON JUVENILE DETENTION 

March 1., 1.989 

1. States and jurisdictions lacking written guidelines :for the 
secure detention o:f juveniles before trial should adopt specific, 
written and object~ve criteria for juvenile detention. 

2. States and juriSdictions wit;h I:lroad, vague or impractical 
guidelines for juvenile detent,ion should replace them with 
specific, written and objective criteria for juv'enile detention. 

3. States and jurisdictions formulating new juvenile detention 
criteria should look to models of objective criteria used 
successfully in other states and jurisdictions. Model cr:!. teria 
for juvenile detention are I:lased on ol:ljective information, such 
as the crime charged, the past offense history of the youth, and 
the legal status or the youth. Objective detention criteria 
provide a uniform, rational basis for the detention decision, and 
they discourage subjectivity or bias in the decision-making 
process. ' 

4. Minors who do not meet objective dete~tion criteria should ~e 
released as soon as possil:lle to the custody of parents or to some 
other responsible individual or agency. Minors who do meet the 
detention criteria may be securely d~tained or placed under other 
restrictions, at the discretion of the probation officer or the 
juvenile court. 

5. Objective detention criteria should be implemented in a 
systematic and uniform manner, and should be monitored periodi­
cally to ensure continued control over juvenile detention levels 
as well as adequate and on-~oin~ protection of the public. 

6. Minors detained I:lefore tria~ should be held in a facility t~at 
meets acce~ted standards for juvenile detention. This precludes 
secure, pre-trial detention in an adult jailor lOCKUp. MinQrs 
in juvenile detention facilities are entitled to humane and sate 
care, including attention to special physical, medical and 
emotional needs of each youn~ person who is detained. The staff 
of the juvenile facility should be adeqUately trained in the care 
of minors and shOUld have special training in suicide prevention. 

7. Many of the nation' s juvenile detention centers are older 
facilities that need to I:le improved or remodeled to meet current 
code and safety standards. Local policy makers should distinguish 
between the need to upgrade deteriorating juvenile facilities and 
the need to add new detention center capacity. The demand for 
new space may be the result of inad.equate d.etention screeninq 
procedures. Be.fore building new detention centers, jurisdictions 
with crowded juvenile facilities should implement specifiC and 
obj ecti va juvenile detention ori teria. In several documented 
cases, jurisdictions adopting specific, objective detention 
criteria have achieved sul:lstantial reductions in their detained 
juvenile populations, without compromising pUl:llic safety. 
Juvenile justice planners should take steps to limit the use of 
secure, pre-trial detention, by adopting ol:ljective and specific 
detention crite:da, before making financial commitments for tne 
construction of new jUvenile detention centers. 

8. In most cases, juvenile detention centers should not I:le used 
for the commitment ot minors after adjudication. Increasingly, 
the nation' s detention centers have been used as places for 
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secure, post-trial commitments lasting as long as six or nine 
months. The rationale ~or such dispositions is that they may be 
in lieu of commitments to a more restrictive secure :facility, 
such as the state training school. Nevertheless, the vast 
majority of juvenile detention centers were built for short-term, 
pre-trial custOdy. They are not designed or staffed to provide 
the level of schooling, counseling and personal care necessary 
for longer stays. Moreover, post-adjudicated youth are often co­
mingled with pre-trial youth in these detention centers. Use of 
the detention center for commitment of youth cannot be justified 
where this use causes the detention center to become overcroWded, 
or where the commitment program is used solely for pUnishment or 
other avoidance of the goals of the juvenile court law. 
JUrisdictions needing short-term or medium-term alternatives to 
state training schools should focus resources on the development 
of alternatives outside the detention center, where the need to 
restrain the minor can be balanced by an ab!li ty to 'provide 
meaningful programs serving the rehabilitative goals of thE< 
juvenile court law. 

9. Administrators and judges in states' and jurisdictions not 
usinc;r advanced techniques for the. control. of juvenile detention 
should obtain training or technical assistance from reliable 
sources to facilitate the successful implementation of new 
detention guidelines and procedures. 

10. The upgrading of state and local juvenile detention practice 
is an etfort that should involve, not only the agencies ot the 
juvenile justice system. put the part.icipation of citizens and 
pc"licY mi!!Cel;s as well. This shared effort shOUld include an 
element o~ public edUcation, so that the public is informed about 
the ist;;ucils and costs related to juvenile detention and has the 
opportunity to understand the neea for reasonable limits on the 
use of juvenile, pre-trial detention. 

* * * 

NATIONAL COUNCIL ON CRIME AND DELINQUENCY 

COUNCIL OF JUDGES 

:RECOMMENDATIONS ON JUVENILE DETENT:tON 

Background Statement 

The NCCD Council of Judges has issued a ten-pOint set: of 

recommendations on JUVenile detention. This statement presents 

the l:>ackground and rationAle for the recoltllllendations. It. also 

identities some model jurisdictions which have modernized "I:heir 

juvenile detention practice. 

gyercrowding and the decline in conditions in juvenile detention 
centers 

Unlike' adults, children may be incarcerated befo.re trial 

because they lac~ the constitutional right to bail. The 

constitutional issue has been se'ttled, for the time being, by the 
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Unitecl States Supreme Court clecision in Schall y. Martin, 476 

U.S. 253 (1984), holding that secure, pre-trial cletention is 
justitied as an exercise of the .state's "parens patriae" 
authority over children and that such detention does not 
constitute punishment. 

In the tive years since the Schall case was decided, 

ContU tions have deteriorated in many of our juvenile detention 

centers across the nation. In fact, the majority's finding in 

~, that pre-trial jUvenile detention is not punitive in 

nature, probably needs review in the light of recent overcrowding 

and the decline in conditions in many JUVenile facilities. 

An important source ot information on national juvenile 

detention practice is· the data collected by the United States 

13ureau of census tor the bi-annual "Children in Custody" report. 

The children in custody Report tor 1987 was released by the 

ott ice of Juvenile Justice and Delinquency Prevention in October, 

196a. Supplemental clata, not pUblished in the report for 1967, 

was later providecl by the Center for the stucly of Youth Policy at 

the university ot Michigan, using the census Bureau tapes. 

The 1987 data show an ~larming increase in national 

admissions to juvenile detention centers. In 1997 there were 

467,668 admissions to juvenile detention centers, up from 399,060 

admissions for 1985. This is a 20% nation-wide increase in 

admissions to juvenile detention over the two years measured. In 

the same two year period, total arrests of juveniles for crimes 

in the united states increasecl very slightly (less than 3%); this 

means that we cannot explain the increase in juvenile detention 

by a corresponding increase in the incidence of juvenile crime. 

The survey also measured national, one-clay counts of 

juveniles in detention facilities. On the counting day in 1987, 

there were 16,146 juveniles in secure custody in detention 

centers, versus 13,843 tor 1985. This represents a 17% increase 

in the one-day counts over the two year span in which the surveys 

were conductecl. This increase confirms the picture provided by 

the d~ta en admissions ~o juvenile detention cited a~ove. 
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california stands at the top of the list as the state which 

confines the most youtb in pre-trial facilities. Based on one day 

counts for 1987, California had 35% of all U.S. youth detentions, 

Ct though it has only about 10% of the national youth population. 

< 

The five jurisdictions with the highest ~ of juvenile 

detention for 1987 were, in rank order, the District of columbia, 

Nevada, California, Washington, and Florida. The detention rate 

4t is calculated as the number of admissions to detention per 

• 

• 

lOa. 000 youth under the original jurisdiction of the juvenile 

cO'(.lrt. The D.C. juvenile detention rate is nearly two and a half 

times that of its nearest competi.tor, Nevada. Nevada comes in 

second largely because its detention rate is calculated on the 

basis of a low state juvenile population. california, Washington 

ana Florida have high adlnissions to detention, high detention 

rates, and significant problems that neea to be addressed. 

One aisturbing fact revealed by the 1987 Children in Custody 

data is that approximately 39% of all juveniles in detention 

centers were confined in overcrowded facilities-- i.e., in 

facilities containing more youth than they were designed to hold. 

Overcrowding inevitably means deterioration in conditions of 

confinement. Most of the youth exposed to these conditions have 

• not yet been adjudicated-- 1. e., their "guilt" or "innocence" has 

not been established. A prime example of overcrowding is the 

situation in Los Angeles County, california, where up to 2,000 

minors have been confined in facilities built for 1,400; hundreds 

of these youth must sleep on the floors at night while they await 

• 

• 

their turn in court. To address this pr.oblem, the Los Angeles 

county Probation Department has ~orked with NCCD to adopt 

objective screening criteria, and the county is now beginning to 

experience some decline in detention levels. 

Another troubling trend emerging from the 1987 data is the 

growing use of det~ntion facilities as places of commitment for 

youth sentenced by juvenile courts. These youth may be incarcer­

ated in detention centers for terms of six to nine months or more 
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after their juvenile court trial. In 1977, there were 4,804 

juveniles committed to detention centers aeross the nation. By 

1987, this number had grown to 24, 88J. This is a five fold 

• 

increase in th& use of pre-trial facilities as places of .. 

sentence. The growth in commitments to detention centers may be 

attributed in part to the filling of spaces in state training 

schools and other secure facilities. Detention center commitment 

programs are favored by some judges and probation personnel 

because they offer sentencing slot~ under immediate, local 

control. 

Unfortunately, while detention facility commitment programs 

add sentencing slots, they also add probl~ms. The vast majority 

of detention centers were designed for short term, pre-trial 

custody, not for medium or longer term commitments of youth. By 

and large, these facilities lack the capacity for educational, 

recreational and other programs serving the rehabilitative goals 

of the juvenile court law, and the staff ot these detention 

• 

• 

centers may lack training in remedial care. In short, many of • 

these detention center commitments are de facto terms of 

punishment for.low risk minors housed in inadequate facilities. 

Another very serious concern is the alarming number of 

suicides that have occurred among minors in the custodial 

facilities of the justice system. suicide is now a leading cause 

of death among teenagers. According to a· study conducted by the 

Criminal Justice Institute, in 1986 at least 74 juveniles died 

while in co=ectional custody, including 28 homicides, 21 sui­

cides and 2S natural or accidental death~. Reliable data has no~ 

yet been collected nationally on suicides by' minors in juvenile 

detention centers. However, news reports tell us that suicides 

• 

do occur in these facilities. The secure custody situation is a , 

trigger point for some youth, especially in the first 24 hours of 

confinement. Where institutions are overcrowded with inmates and • 

understaffed, the risks of youth suicide are magnified. 

The situation is not likely to improve over the next several 

years. We are already experiencing the first wave of a predicted 

• 
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incraase in the national youth population, which is expected to 

climb steadily through the 1990s. Furthermore, there is evidence 

that the long, 'downward trend in j'..lvenile arrests has leveled 

otf# any increase in juvenile arrests would intensify pressures 

on juvenile detention facilities. 

Nation!;!l st8n<:!ards tor iuven:!J.e detent19n have Dot been widely 
adopted 

More than a decade ago, respected 'juvenile justice profes­

sionals warned ~£ Gerious problems related to juvenile detention 

and called for limits on its use. The Hon. Patricia M. Weld, now 

a judge of the U.S. Court of Appeals for the washin~ton, D.C. 

circuit, had this to say about the practice in 1975: 

Detention does not deserve to be a major part in the 
juvenile justice process. It should be brief, terribly 
selective and modest in its aims. If the rest of the 
system behaves, it shoula almost disappear ••• detention 
should not. !:le, as it. is now, tl)e hidden closet for the 
skeletons ot tHe rest of the system. 

The Juvenile Justice and Delinquency Prevention Act of 1974 

reco9'ni~ed the need to place reasonable limits on pre .trial 

incarceration ot youth. The Act called for an end of sec"':'e 

detention for status offenders, and it created fiscal incentives 

for non-secure alternatives for all juvenile offenders. 

In the late 1970S, two national juvenile justice standards 

projects formulated standards for JUVenile detention. Both 

recommended the adoption of specific, objective criteria for 

detention. The deten~ion standard of the Institute ot Judicial 

Administration and the Alnerican Bar Association (IJA/ABA) said 

that secure detention shoulCl be applied only where a minor was 

charged with a crime ot violence for which an adult would face a 

sentonce of one year or more, illlS where other objective risk 

factors were present (Standara 6.6). ~he National Aavisory 

Committee on Juvenile Justice and Delinquency Prevention publish­

ed a juvenile aetention stanaard limiting secure. pre-trial 

detention to minors who were fugitives from other jurisdictions, 

were charged with murder, or were charged with another felony ADS 

had a history of demonstrable past misconduct (Standard 3.~52). 
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A tew jurisdictions adopted the national standar~s for 

juvenile detention and were subaequently studied to determine the. 

effect 01: tliese IItandal:'ds on reducing detained juvenile 

• 

populations and pl:'\tecting tne public. In 1980, the community • 

Research Forum $tudied four jUrisdictiqns, an urban-rural pair 

using the IJA/ABA standard, and another urban-rural pair not 

using the standards. 'rhe study concluded that a) the 

jurisdictions using specific, olJjecthl " detention criteria 

achieved s~bstantial reductions in thei~ detainQd juv~nile 

populations, b) failures to appear wer~ fewer in the 

jurisdictions using the lIlodel criteria, and c) rearrest rates 

pamdinq court appearance were 3lso lower in the jurisdictions 

using the model criteria. 

But only a handful of jUriSdictions hllve implemented the 

approaches recommended by the national standards projects. A 1980 

stUdy found l.7 states with no statute governing juvenile, pl:'e­

trial detention. 

Even today, many at tho states that do have statutes on 

juvenile detention use code language that is too broad or vague 

to provide effective cont;rol over juvenile detention. In the.se 

states, the detention decision remains a subjective judgment, 

) 

• 

• 

• 

made by the probation intake officer or the eourt, and similar • 

cases may receive very dissimil.ar tr,~atment. The picture ot 

national detention practice, provided by the data collected for 

the Cbilc1ren in CUstody reports, is evidence of the widespread . . 
tai~ure to rlilstrict juvenile pre-tri.al detention to cases in 

which it is absolutely necessary for public protection or to 

guarantee the appearance of the minor at a court hearing. 

Guidance is ~rovided by some ~odel jurisdictions 

For modernization ot juvenile detention practice, we must 

look to model jurisdictiofls. These jurisdietions have been 

motivated to reform detention practices for a variety of reasons, 

including serious problems of overcrowding, lawsuits, and concern 

( 

• 

• 



305 

for the welfare of youth in the justice system. Below are brief 

descriptions of the proqres$ made in four such jurisdictions. 

1. Gennessee county. Michigan. Flint is the major city in 
Gennessee County. By court policy, the county has established 
specific detention criteria based on the seriousness of of tense. 
A minor cannot be securely detained unless he/she has committed a 
serious offense and the minot's release would endanger pUblic 
safety. status Offenders may not be securely detained. It is a 
specific policy of the court that a juvenile may not be held in 
the detention facility only because a parent refuses to accept 
custody or because there are transportation problems; these 
minors must be referred to non-secure alternative shelter. 

2. ~fferson county. Kentucky. In response to claims of overuse 
of detention, Jefferson county (Louisville) adopted seven 
criteria tor juvenile detention. Any minor not meeting one ot 
these specitic criteria cannot be securely confined before trial. 
To be detaina):lle, a minor has to be charged with a listed, 
serious crime against persons or with escape; or has to have a 
multiple, recent offense history: or has to be the subject of a 
bench warrant, a court order, or an out-ot-county felony hold.. 
Atter implementation ot the criteria, the detention rate in 
Jefferson county dropped by 50%. The pUblic safety impact of the 
neW criteria was tested, and the findings were that minors 
released under the new criteria were rearrested at about the same 
rate as under the old system, although failures to appear in 
COllrt increased by 4%. The new criteria have now been in effect 
for approximately 8 years, and the county has continued to 
benefit from reductions in the detained juvenile population. 

3. salt Lake city. utah. Salt Lake City has implemented 
speCific, objective juvenile detention criteria as a result of a 
~984 consent decree il1 a class action suit challenging the 
detention policies of the Salt Lake Juvenile court. Detention is 
now pe=itted only tor the purposes of public protection or 
securing the attendance of the minor at-future court proceedings. 
A minor may be detained to protect the pUblic only if he/she is 
charged with a listed, serious offense, or if the minor has a 
recent history of multiple adjudications. A minor may be detained 
to ensure future court appearances only if he/she is an escapee 
or fugitive from another jurisdiction, has left three or more 
non-secure placements, or has failed to appear in court within 
the last year. The consent decree required the juvenile court to 
hold timely, due process hearings on eligibility for detention. 

4. santa Clara County, CalifOrnia. This is one of california's 
largest counties, with San Jose as its major city. In .response to 
high popUlation levels in its juvenile detention facility, santa 
Clara county has adopted risk screening criteria for juvenile 
detention, developed ~y NceD. The Santa Clara County system has 
been in eftect for two years, and has helped that county cut its 
detention center population ~y approximately 50%. For each minor 
referred, a screening officer uses a uses a detentiqn screening 
form which rates the miner for risk ~ased on s~ecific, objective 
criteria including the seriousness of the offense, past offense 
behavior, and prObationary status. Minors scoring 10 or mere 
points on the risk scale are eligible for detention: all others 
are designated for pre-trial release or intensive pre-trial 
supervision at home. One notable feature of the screening system 
is that it is applied immediately at intake, amI the detainl 
relQase decision is made according to uniform standards applied 
in the first tew hqurs a~ter referral. 

These four jtlrisdictions I,\re not the only ones that haVe 

successfully addressed the problem of overuse of juvenile, pre-
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trail detention. They are mentioned because they are among the 

best-known or best-researched examples. Each of these 

juriodictions has tailored its own response to a problem ot 

juvenile pre-trial detention. Some have taken administrative • 

steps to reduce long waits in detention centers. othe:';'s have 

dev&loped specitic laundry lists of criteria for juvenile 

detention. And others have applied a new technology ot risk 

assessment, using point seales to classify minors on the need for 

detention or eligibility for release. As models, they offer 

direction and guidance to other jurisdictions, and they offer 

hope that this serioUS, nationwide problem may be addressed in a 

meaningful fashion. 

• 

• 

• 
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Senator KOHL. Thank you very much, Mr. Baird. 
Mr. Reiser, I think you were suggesting that we need to under­

stand-and you are right-that there is a history behind most 
everyone of these young people who comes to court whether it is 
family or locale, or all the other reasons that contribute to finally 
winding up in juvenile court. 

But in terms of the juvenile court system here in the District of 
Columbia, and how are we going to improve it and make it more 
effective? How could we make the system work more positively? 
What are your suggestions? 

I am not suggesting that there are clear answers, because we ali 
understand it is very complicated, but if you said, "Do this, do this, 
and do this," what would you say? 

Mr. REISER. First of all, there is a plan to remodel the District of 
Columbia's juvenile justice system. It is a plan that was agreed to 
over 5 years ago by the District of Columbia that has never been 
implemented, so that in terms of reforming the part of the system 
that deals with the most serious offenders, reforming institutions 
so that there are specialized, secure facilities for kids who have se­
rious problems. That plan exists. 

To the extent that you are trying to improve the process of rein­
tegrating kids into the community, through specialized facilities, 
job training programs, programs for substance abusing families, 
that plan exists. 

To the extent that what you are trying to do is develop the kinds 
of objective criteria that Mr. Baird has talked about, and the 
judges talked about, to reduce excessive use of detention, that plan 
exists. 

The mayor has recently announced a proposal to increase the use 
of diversion, and that plan is not, I think, in final form, but I think 
the second thing that needs to be done is to increase services for 
youth in the District outside of the juvenile court system. 

Right now, it is not just a question of money, but we need money. 
What is happening is that money is coming out of one pocket for 
kids, and disappearing from somewhere else. School recreation cen­
ters are getting cut. The mayor just restored cuts in youth employ­
ment programs from last year. 

The fact is that I agree with Dr. Feld to the extent that you have 
to provide services comprehensively, and they don't have to all be 
in the juvenile court syst.em, and, indeed, I think a number of 
people talked about labeling. The more you label kids, the faster 
they end up in the criminal courts. 

So I think we need to increase the diversion of kids out of the 
system. We need to identify at-risk kids early, we need to tmd good 
ways to help them. I have been working on a job training program 
which would integrate vocational training with a new alternative 
school, and I think that might help. 

There are a lot of good things to look at, out there in the world. 
We just don't either have the Ul011ey or the political will to imple­
ment in the District. 

Senator KOHL. Political will-is that the same thing as money? 
Mr. REISER. No. 
Senator KOHL. What is the difference? 
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Mr. REISER. I hate to say this, and this is my personal view-this 
represents nothing about the Public Defender Service-but I think 
the truth is that part of the problem for the District results from 
its political status. I think people are very frightened in the local 
government that doing the kinds of things that everybody in this 
room has told you to do would be perceived as "soft on crime," and 
they are afraid. 

I believe that there are many well motivated people in the Dis­
trict government who would do the right thing if they believed that 
they were encouraged to do so by Congress, as opposed to forbidden 
to do so. 

I suspect that this would probably be much more persuasive to 
both you and to the other Senators than anything I could say, but 
this is basically a budget book that is put together by the Chil­
dren's Defense Fund. I am not speaking for them, but a lot of the 
recommendations for comprehensive services, including improve­
ments in the juvenile court, are described in this book, and I would 
certainly be happy to make copies available to the subcommittee. 

Senator KOHL. Thank you. 
Chris Baird, do you want to give us three or four specific recom­

mendations for Wisconsin? 
Mr. BAIRD. Wisconsin really needs to add some structure to the 

way the decisions are made about kids, and where they go in the 
system. Right now they are made on a highly individualized basis, 
they are dependent upon the interest level, the education, the expe­
rience of the individual staff member involved. 

New staff are thrust into positions without much training, and 
forced to make decisions about where kids go, and what ends up 
happening in Wisconsin is that very similar kids get treated very 
differently by the system, depending on where you are from, and 
what your involvement was with the court. 

Wisconsin, I think, could solve its problems fairly easily, because 
it is a very manageable system. It is not a big system; outside of 
the city of Milwaukee, most of the court systems are quite manage­
able. They incarcerate kids at a very high level, much higher than 
what they need to. Many of those kids are appropriate for commu­
nity-based programs. 

When we ran a standardized instrument, that used criteria typi­
cally used by many jurisdictions to indicate where kids need to go, 
what kinds of programs are necessary to deal effectively with 
them, we found that about 75 percent of the kids in training 
schools in Wisconsin didn't need to be there on a long-term basis, 
25 to 30 percent didn't need to be there at all, and the others could 
be short-tracked through the system very quickly. 

That has enormous cost implications, and it would allow money 
to be reallocated into prevention programs, where the money 
would do much more good than what it is doing now. 

In many systems throughout the country, Wiscons:n included, 
the cost of a secure bed per year ranges from $35,000 to $60,000. 
That is an enormous expenditure, and it is money that we are not 
spending very well. 

Senator KOHL. When I walked through the system in Milwaukee, 
there were these dozens and dozens of kids' just sitting around, 
doing nothing, getting in trouble with each other, heing bored, 
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being unhappy, learning all the wrong things from each other, sit­
ting around in that facility, some of them for a long, long time. 

Now, that needs to be corrected, as quickly as possible. Don't you 
agree? 

Mr. BAIRD. Absolutely. It is a waste of human potential, it is a 
waste of money. There are so many other places where these kids 
could be-even if they can't go home, there are so many alterna­
tives that should be in place in the city of Milwaukee that would 
deal with these kids much more effectively, and produce some long­
term good. 

Those kids have to come out of that situation frustrated, 
bored--

Senator KOHL. Does everybody in the system recognize that the 
facility that we walked through is not doing anything of value 
except detaining kids. I would imagine everybody recognizes that­
or virtually everybody. 

If we had a dozen or two dozen people from the system here 
today, they would all say, "That's right, we need to get those kids 
out of that facility, and into more constructive surroundings," 
wouldn't they? 

Well, why don't we? What is the problem? 
Mr. BAIRD. I think Mr. Reiser hit it right on the head, it is politi­

cal will. There is a real--
Senator KOHL. Political will. An unwillingness to make a deci-

sion to spend the money? 
Mr. BAIRD. I think it is more than that. 
Senator KOHL. Well, what is it? 
Mr. BAIRD. When I looked at-for instance, when we went 

through the Los Angeles County court system, I came away with a 
clear idea that more money would not necessarily help that 
system, that there were an awful lot of resources available, but 
they were just misappropriated, or misallocated. 

I think what is happening in most cities around the country is 
that the fear of crime is driving everything, and, although people 
know, in the city of Milwaukee, or in the city of Los Angeles, that 
those detention centers aren't doing anybody any good, the political 
courage to make the decision to release kids back to the communi­
ty simply isn't there. People are afraid of those decisions at this 
point in time. 

Senator KOHL. That is a good observation. 
Any other comments that you would like to make, gentlemen? 
Mr. Reiser? 
Mr. REISER. If I could just echo something, or apply it to the Dis­

trict of Columbia. I think Mr. Baird is absolutely right, that it is 
not purely a question of resources, it is also resource allocation. If 
the kind of plan that was agreed to many years ago had been im­
plemented, the District could actually save an enormous amount of 
money_ 

However, I would urge the subcommittee, in reauthorizing the 
JJDPA, to include a special mandate to imprpve juvenile justice in 
the District of Columbia, and I suspect that that would be more ef­
fective if it were accompanied by funding. 

Thank you. 



\ 

310 -I 
Mr. BAIRD. One last comment I would like to make is based on 

some of the earlier testimony. Some people talked about the differ­
ences, or the conflict, I guess, between the need of the court to pro­
vide services, and the need to control youth. 

That argument has been going on for ages, throughout the cor-
rectional system, not only in juvenile justice, but in adult correc- • 
tions as well. And, in fact, my belief is that there are many ways to 
get to heaven, and that programs, in themselves-services provided 
to kids-are, in themselves, a component of control. 

You don't necessarily get control by locking u.p kids or putting 
them in a secure facility, and the juvenile com:t has a responsibil­
ity to look at other types of control, and other types of risk reduc-
tion, and that is exactly what programs are aimed to do. They are • 
not an end in themselves, obviously, but they are there to rehabili-
tate the child, and if that occurs, that is every bit as effective as i 
any other type of control that we exert upon a family or a child. 

Senator KOHL. Thank you very much, you have been very help­
ful. Many of your insights are really acute, and I agree with much 
of what you say. 

We will be in contact with you as we proceed to reauthorize the • 
bill. Thank you very much. 

Mr. BAIRD. Thank you. 
Mr. REISER. Thank you. 
Senator KOHL. The hearing is adjourned. 
[Whereupon, at 12:20 p.m., th'~ subcommittee adjourned.] 
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