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JUVENILE COURTS: ACCESS TO JUSTICE 

WEDNESDAY, MARCH 4, 1992 

U.S. SENATE, 
SUBCOMMITTEE ON JUVENILE JUSTICE, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 10:35 a.m., in room 
SR-385, Russell Senate Office Building, Hon. Herbert Kohl (chair­
man of the subcommittee) presiding. 

OPENING STATEMENT OF HON. HERBERT KOHL, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator KOHL. This hearing will come to order. 
Good morning, and welcome to the fourth in a series of juvenile 

justice oversight hearings. Today we will consider the status of ju. 
venile courts, with an eye toward developing proposals to include 
in the reauthorization of the Juvenile Justice and Delinquency Pre­
vention Act. 

In theory, when a juvenile is arrested for a delinquency offense, 
they are quickly taken to juvenile court for an initial screening. 
Often, a court officer reviews the case and the background informa­
tion. If the officer decides court action is needed, there is a hearing 
before a judge, who makes a subsequent rUling. 

The judge has several options: dismiss the case, place the child in 
a residential facility, or on probation, refer the child to an outside 
agency, or require restitution or fines. There is one other option 
available: violent offenders can be tried in adult criminal court. 

In theory, this all works well. Delinquent youths are caught, 
dealt with as individuals, rehabilitated from a life of delinquency, 
and grow to become contributing members of our society. 

But, as we all know, the sad truth is that this simply does not 
happen. 

Juvenile courts are terribly overworked and badly understaffed. 
Detention centers are ill-managed and overcrowded. Half of all kids 
in trouble waive their right to counsel, and quality representation 
is often nonexistent. In short, children today are not receiving 
needed attention. There are major problems with the juvenile court 
system. 

This is common knowledge: Listen to how a recent Time Maga­
zine article described the juvenile courts: 

This is where the battles are being fought against some of America's toughest 
problems: drugs, disintegrating families, household violence. As these problems have 
grown worse over the past two decades, the judicial system designed to deal with 
them has crumbled. These courts are an indicator of the country's compassion for 
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families and its commitment to justice, but increasingly they have neither the 
money nor the personnel to save most of the desperate young souls who pass 
through their doors. Almost no one seems to care. 

Today we will examine the juvenile court system and the kids 
who are in it, our country's future, the most important resource we 
have, and a resource which is often shortchanged by the juvenile 
justice system responsible for rehabilitation and prevention. 

We are fortunate to have a number of distinguished witnesses 
testifying today. Their testimony will provide insight into the day­
to-day functioning of the juvenile court and its facilities, and assist 
us in preparing the reauthorization. We look forward to a discus­
sion with each witness, and we thank them in anticipation of their 
testimony. 

Our first panel includes several of our country's most distin­
guished juvenile court judges. We have with us today Judge Mi­
chael Malmstadt, Judge Frank Orlando, and Judge David Mitchell. 

Frank Orlando has served for 20 years as a circuit judge in Flori­
da, focusing on juvenile and family court cases. After retiring in 
1988, he became director of the Center for the Study of Youth 
Policy at Nova University College of Law in Fort Lauderdale. He 
has also chaired Florida's Juvenile Justice Legislative Reform Task 
Force. 

Mike Malmstadt is a presiding judge at the Children's Court 
Center in Milwaukee. He has been on the bench for 3% years, and 
prior to that he served for 17 years in Milwaukee's District Attor­
ney's Office, specializing in the prosecution of child abuse and 
sexual assault cases. 

David Mitchell is a circuit court judge in Baltimore. Recently, a 
January Time Magazine cover story, featuring Judge Mitchell's 
court, gave millions of Americans their first look at the inside 
workings of a juvenile court and the juvenile justice system. 

We are delighted to have such a distinguished panel with us 
today. If we really want to take some significant steps to improve 
the juvenile justice system in our country, we could have no better 
advisors than yourselves. 

Gentlemen, to leave enough time for questions, we would appre­
ciate it if you would keep your opening remarks to no more than 5 
minutes, and your written testimony will be made part of the 
record in its entirety. 

Judge Malmstadt, would you please start? 

FIRST PANEL: JUDGES 

PANEL CONSISTING OF HON. MICHAEL MALMSTADT, I\ULWAU­
KEE COUNTY CHILDREN'S COURT CENTER, MILWAUKEE, WI; 
HON. FRANK (J'RLANDO (RET.), NOVA UNIVERSITY, FORT LAU­
DERDALE, FL; AND lION. DAVID MITCHELL, CIRCUIT COURT 
FOR BALTIMORE CITY, BALTIMORE, MD 

STATEMENT OF JUDGE MALMSTADT 

Judge MALMSTADT. Thank you, Senator Kohl, and thank you for 
inviting me to be here. 

I have been told that critics of our Nation's juvenile justice 
system refer to Wisconsin as an example of a system that works-

.. 



• 

- ----- - ~-------------

3 

one that provides appropriate legal safeguards to those brought 
into the system. As I thought about that comment, I suppose that 
it is true, to a point. 

Juveniles alleged to be delinquent are entitled to court appointed 
counsel; children alleged to be abused or neglected are represented 
by guardians ad litem if under the age of 12, and by court-appoint­
ed attorneys if over 12. Their parents are provided court-appointed 
counsel if indigent. 

All parties are entitled to a trial by jury where standard rules of 
evidence apply, and the entire system is governE::d by a series of 
time limits, which provide for disposition within 60 days of the 
filing of the allegations. 

In theory, then, all that should be necessary is to provide the 
system with enough lawyers and judicial officers, and everything 
should be fine. But it isn't. In Milwaukee County, our court calen­
dars continue to be congested, the detention facility overcrowded, 
and, most impol'tantly, the incidence of juvenile crime and the 
level of youthful violence continues to escalate. 

What we have accomplished is the creation of a system that does 
a good job of labeling juveniles, but does very little to provide serv­
ices to these juveniles. We seem to have forgotten that the goal of 
the juvenile justice system is to deter delinquent behavior, and pro­
vide services to the children brought before our courts, so that they 
will become productive members of society, rather than part of an 
ever-increasing prison population. 

In Milwaukee County today, the average juvenile placed on su­
pervision to the Department of Social Services will see his proba­
tion officer less than once a month. The only information the su­
pervising agency will receive about the juvenile will come from the 
juvenile. 

In reality, we have a system that monitors juventle behavior by 
making sure we find out when they get arrested again; and as we 
continue to provide additional court and legal services, we will con­
tinue to provide fewer and fewer rehabilitative services. 

As we are all well aware, we do not have unlimited resources to 
deal with the problems of our society. In attempting to allocate re­
sources for the juvenile justice system, we are providing legal due 
process at the expense of social services.' . 

This is true even though we are working in a system where a rel­
atively small number of cases are ever factually contested. In the 
vast majority of cases that come before a juvenile judge in Milwau­
kee County, the juvenile had admitted the offense to the police, his 
parents, a Department of Social Service intake worker, and his 
lawyer. 

Rather than focusing on what services are appropriate to ensure 
that the juvenile does not continue to engage in delinquent behav­
ior, we begin a legal process which does nothing but provide a label 
to the child. As we continue to provide fewer services, the likeli­
hood of repeated offenses increases, thereby increasing the poten­
tial of an ultimate out-of-home placement. 

An overwhelming number of juveniles who appear before me 
come from families that can charitably be described as dysfunction­
al. To remove that child from the family, and provide that child 
with treatment, without addressing the needs of the family, is fool-
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hardy; yet we repeatedly enter into this type of dispositional order, 
and we are surprised when a child, returned to his original envi­
ronment, commits a new offense. 

By operating in this fashion, we ultimately provide services to 
the entire family only when every child in the family has commit­
ted a delinquent act, and comes through the juvenile justice 
system, and even then necessary services for the parent or parents 
may still not be provided. 

An alternative approach is available. We must focus on the 
needs of the child and the family when the child is first referred to 
the juvenile justice system, rather than focusing on guilt or inno­
cence. The focus should be on the need for services, not legal 
advice. 

Programs which provide community-based services to the family 
as a whole will, in the long run, be more likely to succeed in cur­
tailing future delinquent behavior than any legal proceeding, the 
complexity of which only serves to confuse the child, rather than 
providing meaningful direction. 

Thank you. 
Senator KOHL. Thank you very much. 
Judge Orlando? 

STATEMENT OF JUDGE ORLANDO 

Judge ORLANDO. Thank you, Senator. Thank you very much for 
having me here today. 

As you are aware, our center at the University of Michigan re­
cently completed a public opinion survey which demonstrated, 
among other things, a serious 10ss of public confidence in the juve­
nile court. Your letter inviting me here indicates a concern with 
the public's perception and concern on youth violence in the juve­
nile court. 

The public, I believe, is badly misinformed about today's juvenile 
court, largely due to the secrecy and confidentiality that surrounds 
the court. 

Let me make a brief parallel to amplify my opinion and conclu­
sions. Imagine, if you will, the finest hospital in this city, or any 
.hospital. This hospital's mission is to treat seriously ill and injured 
patients. Now imagine, if you will, that the clientele from other 
systems that are failing miserably arrive and line up at the hospi­
tal's admissions office. 

Let us assume the homeless, school dropouts, abused and neglect­
ed children, and many persons inflicted with minor physical ail­
ments are admitted in large numbers to the hospital. Little or no 
concern is given to the hospital's ability to provide appropriate or 

• 

necessary care for such problems. ....... 
It would not take long before th(~ hospital would begin to fail to 

meet its stated objectives, and the public would lose confidence. My 
question is whether the loss of the confidence is the fault of the 
hospital, or the fault of the other failing systems. 

This, in my opinion, is precisely the situation in the juvenile 
court. The hospital example is easy to understand, and the court's 
is not. Simply put, the court "admissions office" is being overloaded 
with the many inappropriate clients whose needs would be more 
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appropriately met by these other social institutions. With these 
problems, the court is destined to fail. 

The first issue I would like to address is juvenile violence. Dr. 
Delbert Elliott, a noted researcher at the University of Colorado, 
has demonstrated that the number of adolescent violent offenders 
who commit violent offenses is not growing; however, those few 
youth who do commit the most serious and violent offenses are be­
coming more violent. 

The violence in which these offenders are born into and grow up 
in is the cause of their unacceptable and gross conduct. Can the 
court address these underlying causes of violence and seek solu­
tions that work? 

No, in my opinion. We have turned to tools of simplicity-juris­
dictional age reductions, mandatory sentences to failing prison sys­
tems, and military boot camps are simple, cheap and largely inef­
fective. We expect the court to change violent behavior when, in 
most cases, it is too late in the adolescent's life. 

The solution is prevention and early intervention in the home 
and community, access to quality health care, teen-pregnancy pre­
vention, intensive in-home social and medical services, l':nd, most of 
all, full funding of Head Start, would be a beginning. 

Second, the juvenile justice system has become the dumping 
ground for the virtually nonexisting and failing child welfare 
system. Nonviolent and extremely needy children and families flow 
into an adversarial punisp..ment-oriented system. Research has 
demonstrated that these children are ending up in adult prisons in 
the same numbers or percentages as true delinquents. 

The present system takes the abused and neglected and turns 
them into the criminals of the future. The public sees the court 
and the social systems with which it interfaces as failures, and, as 
a result, public confidence in the court's ability to rehabilitate 
young offenders has eroded. 

The court "admissions .office" is aJ<;lo letting in many low-risk of­
fenders which diversion systems are designed to deal with, and 
which were massively funded in the 1970's and 1980's. The back 
door of the court is also swinging open to release many serious of­
fenders to the ineffective and overcrowded adult system. 

My State leads the N aflon in the unenlightened practice of send­
ing children to the adult system-over 6,000 in 1991, with 1,200 
going to the adult prison system. This is more than in all of our 
juvenile ~nstitutions together. 

The research of Dr. Charles Frazier, which I gave tf) you this 
morning, shows this unenlightened practice has no effect on the 
prevention of crime. 

In conclusion, let me refer the members to two successful initia­
tives that our center has undertaken that I feel should be the sub­
ject of nat'onal Federal replication. These initiatives could not 
have taken place without the courageous leadership of the Annie 
E. Casey Foundation. This foundation supported and financed the 
project, and continues to support and fund some of the most prom­
ising initiatives in the country dealing with children and youth. 

The first is the Detention Initiatives Project. Over 400,000 chil­
dren are admitted to detention in the United States each year. Less 
than half are serious offenders, and present little or no public 
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safety risk. If bail were available, most of these youths would be 
eligible for release. 

, In Broward County, we demonstrated that a detention system 
that detained the most serious offenders inside a detention center, 
and the rest outside in a series of levels of supervision, could be 
developed. The Annie Casey Foundation has recently announced a 
replication of that project, and will fund up to four sites nationally 
to replicate it. 

I suggest that the Congress provide funds for a national policy 
that reforms the detention system in this country. 

I gav~ you a book, "The Blueprint for Youth Corrections." * I 
would suggest that that blueprint also be the subject of national 
replication, to remodel juvenile justice in this country. 

In conclusion, let me say that many enlightened people, led by 
my friend and colleague, Barry Feld, from the University of Minne­
sota, are calling for the abolition of the juvenile court. The ABA 
Juvenile Justice committee will exanline this theory at their 
annual meeting in August. 

Professor Feld makes a very convincing argument for the aboli­
tion theory. However, I believe that the true model for a due proc­
ess, offender-based system can be achieved. The achievement would 
be costly, complex and long term, and must be rigorously evaluat­
ed, and subject to constant oversight. 

Most of' all, it will take enlightened political will and leadership. 
If the will and leadership does not exist, then abolition is the only 
solution. 

I would be glad to respond to questions. 
Thank you, Senator. 
[Judge Orlando submitted the following material:] 

• Retained in subcommittee files. 

.. 
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Mr. Chairman and members of the subcommittee: My 
name is Frank A. Orlando. I am Director of the center for 
the study of Youth Policy at Nova University Shepard Broad 
Law Center in Ft. Lauderdale, Florida. From 1968 to 1988 I 
was a circuit judge in the state of Florida. During my 
tenure as judge, I spent the majority of my judicial time 
assigned to juvenile and family jurisdiction cases. In 
1988, I retir~d from the court to accept my present 
position. 

In 1989-90 I chaired the Florida Juvenile. Justice 
Task Force created by our legislature. The task force 
developed recommendations which the Florida Legislature 
later enacted as the Juvenile Justice Reform Act of 1990. 
It is this le9isla.,1:ion that we hope will eventually make 
Florida a nationa,! model for efficient juvenile justice 
policy. Unfortunately, due to the present economic 
situation in our state, the implementation of this Reform 
Act has been significantly gelayed or placed on hold. 
Presently I I am a member of the Florida Juvenile Justice 
Commission and an active member of the American Bar 
Association Juvenile Justice Committee. 

As you are aware, our Center at the University of 
Michigan recently completed a public opinion survey which 
demonstrates, among other things, a serious loss of public 
confidence in the juvenile court. Your letter inviting me 
here indicates a concern with the public's perception and 
concern of youth violence and the juvenile court. The 
public is badly misinformed about today's juvenile court, 
largely due to the secrecy and confidentiality that 
surrounds the court. 

Let me make a brief parallel to amplify my opinion 
and conclusion. Imagine, if you will, the finest hospital 
in this city or any city. This hospital's mission is to 
treat seriously ill and injured patients. Now imagine, if 
you will, that the clientele from other systems that are 
failing miserably arrive and line up at the hospital's 
"admissions office." Let's assume the homeless,' schoul 
dropouts, abused and neglected children and many persons 
inflicted with minor physical ailmel~ts al:'e admitted in large 
numbers to the hospital. Little or n~ c:oncern is given for 
the hospital's ability to provide appropriate or necessary 
care for such problems. 

It would nct take long before the hospital would 
begin to fail to meet its stat~d objectives and the public 
would soon loose confidence. My question to you is whether 
this loss of confidence is the fault of the hospital or the 
fault of the other failing systems? 

.. 
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This, in my op~n~on, is precisely the situation in 
the juvenile court. The hospital example is easy to 
understand. The court is not. simply put the court 
"admissions office" is being' overloaded with the many 
inappropriate clients whose needs would be more 
appropriately met by these other social institutions. With 
these problems the court is destined to fail. 

The first issue I would like to address is 
juvenile violence. Dr. Delbert Elliott, ·a noted researcher 
at the university of Colorado, has demonstrated that the 
number of adolescent offenders who commit violent offenses 
is not growing, however, those few youths who commit the 
most serious and violent offenses are becoming more violent. 
The violence in which these offenders are born into and grow 
up in is the cause of their unacceptable and gross conduct. 
Can the court address the underlying causes of violence and 
seek solutions that work - NO!! We have turned to tools of 
simplicity. Jurisdictional age reductions, mandatory 
sentences to failing prison systems, and military-like boot 
camps are simple, cheap, and largely ineffective. We expect 
the court to change violent behavior, when in most cases, it 
is too late ill the adolescents life. The solution is 
prevention and early intervention in the home and community. 
Access to quality health care, teen pregnancy prevention, 
intensive in-h,ome social and medical services and, most of 
all, full fUnding of head start would be a beginning. 

Secondly, the juvenile justice system has become 
the dumping ground for the virtually nonexistent and failing 
child welfare system. Non-violent and extremely needy 
children and families flow into an adversarial punishment­
oriented system. Research has demonstrated that these 
children are ending up in adult prisons in the same numbers 
or percentages as true delinquents. The present system 
takes the abused and neglected and turns them into the 
criminals of the future. The public $ees the court and the 
social systems with which it interfaces as failures. As a 
result, public confidence in the court's ability to 
rehabilitate young offenders has erOded. 

Third, the court is not the appropriate solution 
for the massive failures of school drop out prevention 
policies. Sending truants into the adversarial court system 
does not work. !n fact, exposing these youngsters to the 
court system can easily result in increased levels of 
offending. 

It is time for congress to end the exception in the 
juvenile justice act that allows non-criminal court 
referrals to be institutionalized in the delinquency system. 
As in our example, the court "admissions office" must be 
clo'Sed to this clientele and educational institutions should 

2 
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be required to deal with educational and motivational 
issues. 

The court "a.dmissions office" is also letting in 
many low risk offenders which diversion systems are designed 
to deal with and which were massively funded in the 70's and 
80's. The back door of the court is also swinging open to 
release many serious offenders to the ineffective and 
overcrowded adult system. 

The state of Florida leads the nation in the 
unenlight,I'ned practice of sending children to the adul t 
system. elver 6,000 youngsters were transferred to the adult 
system in 1991. Many wer.e transferred by prosecutors 
without regard to the true purposes of the juvenile court. 
Approximately 1000 were sentenced to prison. In Florida, 
there are more juveniles in adult institutions than in the 
juvenile justice institutions. 

The research of Dr. Charles Frazier at the 
University of Florida demonstrates the failure of the policy 
of transferring youths to adult court to have any real 
effect on crime reduction. I have presented his most recent 
study to the subcommittee. 

The juvenile court is designed to be offender­
based, not offense-based. Legislative offense exclusion and 
prosecutorial transfer are offense-based policies, and in my 
opinion are threatening the existence of the juvenile court. 
It is time to close the back door of the juvenile court, 
except in those cases where there is a factual and valid 
judicial finding that the offender cannot be effectively 
managed in the juvenile delinquency system. We must also 
consider a mandated uniform age of juvenile court 
jurisdiction. There is considerable inconsistency as 
to age of juvenile court jurisdiction in the country. Many 
states have lowered the age of jurisdiction based on an 
unenlightened, get tough mentality, and an uninformed policy 
as to the effectiveness of adult correctional institutions. 
There is a precedent for this in the federal Highway Safety 
Act. ------ . In concIu~on, let me refer the members to two 
successful initiatives,that our Center has undertaken that I 
feel should be the subject of national federal replication 
and policy. These ir1,itiatives could not have occurred 
without the enlightened, generous and courageous leadership 
of the Annie E. Casey Foundation. This foundation supported 
and financed the projects and continues to support and fund 
some of the most promising initiatives in the country 
dealing with children and families. 

The first initiative 
detention. Of the 4 00, 000 plus 

3 
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detention in the United states each year, less than half are 
serious offenders and present little or no public safety 
risk. If bail were available in the juvenile system, most 
of these youths would be eligible for release. 

with funds from the hnnie E. Casey Foundation, 
Broward County, Florida, participated in an ini tiati ve to 
reduce the securely detained population in response to a 
federal law suit. The end result of this initiative is a 
model detention system. The key word here is system because 
the definition of detention in Broward county now includes a 
variety of detention services, not just a physical ~etention 
center. 

In 1987 the average daily population of the center was 
180. The center is designed for a population of 109. The 
existing home detention system was utilized at only 25% of 
its capacity. The state was spending $24,000 a month on 
overtime, and there was an average of ten to twelve 
emergency room calls for broken bones (at $250 each) a week. 
The detention center was chaotic and dangerous to both 
youths and staff. It was apparent the law suit was going to 
be long term, expensive, and extremely unlikely the state 
could win. The initial response to the lawsuit by state 
policymakers was to build a new wing to the center at a cost 
of $1.2 million. 

Today we have a system of alternatives outside the 
center, little or no overtime costs, and an averag~ 
population in the center of 60 (on February 29, 1992 the 
population was at 47.) with the center itself serving only 
appropriate youths, (those who have allegedly committed 
serious offenses), the percentage of serious and habitual 
offenders is greater than in 1987 when the population was 
180 to 200. The alternatives includ~. a redesigned and fully 
utilized home detention program, 1m eight bed non-secure 
shelter and a day reporting center uperated by the Boy's and 
Girl's Clubs. The federal law suit is over, federal 
jurisdiction has been vacated, and the proposed new 
construction will not occur. The "admissions office" has 
new policies which include objective admission criteria 
which assures appropriate placement of alleged offenders 
within the newly designed detention system. Low risk and 
non-criminal youths are not admitted to the detention 
system. 

Due to the success of the project, the Annie E. Casey 
Foundation recently announced an initiative that will fund 
up to four sites nationally to replicate the Broward County 
project. The congress should consider a national policy 
that requires juvenile detention admissions be limited to 
juvenile offenders who present a true risk to public safety 
as to re-offending and non-appearance in court. 

4 
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The second initiative undertaken by the center is 
the Key Decision Maker project. This project has identified 
model state juvenile justice systems that use the least 
restrictive placements and provide a continuum of care and 
services. These systems base the need for security on 
objective criteria. This initiative has assisted a number 
of states develop community based alternatives, reserving 
locked facilities for the serious and habitual offenders who 
pose a security risk to the public and whose treatment needs 
require intensive services. 

A blue print paper for a model system has been 
developed for policymakers and is included in your 
materials. I suggest that the congress consider providing 
funds for states to experiment with variations of this 
model. 

One final note. Many enlightened people, led by 
my colleague Professor Barry Feld from the University of 
Minnesota, are calling for the abolition of the juvenile 
court. The ABA Juvenile Justice committee will examine this 
theory at their annual meeting in August. Professor Feld 
makes a convincing argument for the abolition theory, 
however I am of the opinion that the true model for a due 
process, offender based system can be achieved. The 
achievement would be costly, complex and long term and must 
be rigorously evaluated and subject to constant oversight. 
Most of all it will take enlightened political will and 
leadership. If the will and leadership does not exist, then 
abolition is the only solution. 

I will be glad to respond to questions. 

Thank you. 

5 
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Executive Summary 

This report examines state-wide data from three sources (the Department 

of Health and Rehabilitative Services, State Court Administrator's Office, and 

Department of Corrections) relating to juveniles transferred to adult court by 

means of direct file. The data cover 1he eight month period immodiately 

followlOg the Juvenile Justice Reform Act (October 1, 1990 through June 1, 

1991). Focusing on the DHRS data (CIS and FACTS files), the most complete 

of these data sources, the demographic, offense, and offense history 

characteristics of juveniles placed In deep end juvenile justice system programs 

are compared with those identified as transfers to adult court. Specifically, the 

characteristics of juveniles placed in levels 6 and 8 DHRS programs are 

compared with juveniles transferred to adult court by direct 'file, waiver, or grand 

jury indictment. Following a discussion of the findings from this analysis, the 

question of direct file and public safety Is considered. 

Report Findings: 

1. While three separate state agencies routinely collect some data related to 

direct file cases and other cases in which juveniles are transferred to adult 

court, none is completely adequate for purposes of evaluating direct file law and 

various porJCies and practices associated with it. 

'" 
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2. The data sets that are closest to complete and that are most useful in 

analyses such as the one presented here are managed by DHRS. They are the 

CIS and the FACTS files. 

3. The other two data sets include interesting and important data on the 

frequency and distribution of juvenile transfers (in the case of the data "collected' 

by the Office of the State Court Administrator) and on the final sentence in terms 

of prison time or probation time for persons under 18 who are convicted in adult 

court (in the case of the DOC data). 

4. There is no effective way, at present, to interface the various data sets from 

the three different state agencies so that both individuals and cases may be 

tracked through each stage of the justice system. This is a serious weakness in 

Florida's state-wide juvenile and criminal justice data systems. 

5. Comparing demographic characteristics, the direct file group is 

distinguished from the DHRS level 6 and 8 groups primarily In terms of a(''1. 

The average age of the group direct filed to adult court was 16.69 years as 

opposed to and average ag,e of 15.58 and 15.81 years for the level 6 c.,nd 8 

groups respectively. To be direct filed in Florida, juveniles must be 16 or 17 

years old. Adjudicated juvenile offenders of any age may be placed in level 6 

and 8 DHRS programs, 

6. The gender composition of all groups is very similar. Eighty five to 96 

percent of each group is male. 
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7. There is considerable variation In racial composition of the groups. 

Nonwhites are overrepresented In all groups. The percent nonwhite in the 

groups ranges from 52 percent 69 percent. It is significant to note, however, that 

the lowest level of overrepresentation of nonwhites is in the direct file group. 

8. Comparisons of the groups one variable at a time and using ~ several 

measures of the severity of instant offenses, prior offenses, prior dispositions for 

delinquency, and total number of prior offenses charged, are presented as 

descriptive statistics. 

9. Professionals in the Juvenile Justice System generally consider several 

important legal variables in combination when making deCisions relating to 

processing in the Juvenile or the adult courts. While the seriousness of a 

presenting offense may be the primary consideration in one case, it may be 

regarded a'3 less important than the prior record of of tending in another case. 

Likewise, some case decisions may focus upon either the total number of prior 

referrals for delinquency in a juvenile'S official record while others my look at 

the kinds of dispositions that have been tried previously. Despite particular 

focus, however, most professionals consider all of these factors to one degree 

or another In each case they decide. The present analyses show that the 

groups are not very different when these variables are considered in 

combination. That is, the indications of seriousness of offense and offender ----history do not show apprec;i~ble differences in the groups. This is true despite 

" several different ways of meas~ring severity. In short, using DHRS data and 

several different measures of severity of offender characteristics, juveniles 

selected for direct file to adult court are not very different as a group from those 

disposed in the juvenile justice system and committed to deep end DHRS 
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programs. There is no demonstrable evidence in thes€i data to support the 

contention that direct fife selects the most serious and dangerous juvenile 

offenders for transfer to adult court. 

10. If it is sale to assume that the juveniles who are either committed to deep 

end juvenile justice system programs or are transferred to adult court represent, 

a! any point in time, Florida's worst juvenile offenders. To the extent this 

assumption is true, a consideration of how these cases are distributed in terms 

of estimated risk to the public Is reasonable. Analy~es done here which divide 

the total study sample into low, medium, and high risk cases based on the same 

measures that are used throughout the report Indicate that direct file provisions 

are far from effective in sorting out "the most serious of the most serious· cases 

for adult court transfer. Rather, direct file seems to draw equally from the high, 

medium and low risk categories. 

11. The findings of this report highlight the question of public safety. If, as the!;e 

data and analyses indicate, direct file cases are not substantially more serious 

and dangerous than those cases committed and placed In deep end juvenile 

justice system programs, does it provide any greater protection to the public 

than would be the case if there were no direct file provision in Chapter 39? 

1 a. 1/1, sey"," of Florida's twenty judicial circuits, 50 percent or more of what may 

be considered the most serious juvenile offenders known to DHRS are direct 

filed into adult court. The same is true in four of the eleven DHRS districts. 
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Introduction 

The general purpose of this project was to assist the Commif;sion on 

Juvenile Justice evaluate the use 01 prosecutorial transfer (or "direct file") 01 

juv:miles into adult courts by collecting, analyzing and interpreting available 

data. Few juvenile justice issues in Florida have been as controversial as the 

direct file powers 01 prosecutors and none has had' broader or more important 

implications. Indeed, the issue of prosecutorial transfer, when considered in its 

widest sense, forces the question of whether a separate system 01 justice for 

juveniles is desirable in Florida. 

This study and the report presented here follow guidelines set down by 

the Commission on Juvenile Jl,lstice in an agreement bEitween the Commission 

and the Consultant. Data presented here are Intended to help inform the 

discussion 01 direct liIe in particular and the future of Florida Juvenile Justice in 

general. Specifically, the study is divided inlo three parts though each is 

integrally connected to the other two. The parts are distinguished as follows: 

Part 1. Data currently being collected on the disposition of direct files are 

identified and the accuracy of those data is evaluated. 

Part 2. USing data extracted from the HRS Client Information System 

(CIS) and other sources, provide a quantitative description and comparison is 

provided of Cases transferred to adult court (waived, indicted, direct filed) or 

committed to HRS level six aM level eight programs in the six months following 

the effective date of the Juvenile Justice Reform Act (October 31, 1990). The 

deSCription includes all usable records for the period studied and the focus is 

.... 
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upon demographic information (age, race, gender) as well as information on the 

instant offense, prior offenses, and prior rehabilitative efforls. Comparisons, as 

appropriate, are presented in terms of statewide, HRS district level, and judicial 

circuit. 

Part 3. Drawing analyses and findings from the present study. a.research 

project is proposed that would yield data sufficient to measure the extent to 

which direct file law, policy and practice in Florida provide greater protection to 

the public than would be the case if there were no direct file provision in the 

Juvenile Justice Act. 

Pa~t 1. DATA AND DATA SQURCES 

DHRS Data 

There are no data collected in Florida that are specifically designed to 

track direci file cases. However some part of the data operations of three 

different state agencies (the Department of HeaHh and Rehabilitative Services. 

The Office of the State Court Administrator. and the Department of Corrections) 

conlain some useful information. 

The bast known and most widely used source of data on juveniles 

transferred to adult court is the DHRS Client Information System (CIS). This Is 

essentially an event file which includes information on each charged offense 

separately. The data system contains information such as demographic 

charaClerislics. instant offenses. actions taken by state attorneys. prior offenses. 

and prior dispoSitions (i.e., rehabilitative efforts) relating to all instances in which. 

2 
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a juvenile is officially referred to the Fiorida juvenile justice system. A more 

recent addition to the DHRS data system is FACTS. 

The data from DHRS-FACTS consist of three parts: FACTS-

Classification. FACTS-Placement. and FACTS-Demographic files. FACTS­

Classification includes information such as individual identification. seq~ence of 

classification, assessments of juveniles' attitudes and behaviors, offenses, and 

the restrictiveness level of a juvenile's commitm<lr.t placement. The FACTS­

Placement liIe adds information on the Identification of the placement facility, 

the date of placement, and the date of release from the facility. FAC!S­

Demographic includes the full range of demographic information on each 

juvenile placed in an HRS facility. The CIS and FACTS files ma~' be merged 

with a common !D. 

A great deal of valuable information on juveniles and their cases are 

systematically recorded in these two major data systems. The qllilslion of the 

accuracy of these data is another matter, especially the accuracy of an item 

called 'State Attorney's Action." This item is generally used as a measure of 

whether a juvenile has, in fact, been transferred (1.3., direct filed, waived, or 

indicted) to adult court. Most people who are familiar with how and when data 

are entered in the DHRS data systems and with how diHerent state attorneys' 

offices around the state vary in terms of structure, policy. and practice agree that 

it is risky to accept these data as a way of indicating the exact number ano 

distribution of transfer cases for a particular time period. The use 01 this itelT' 

(State Attorney's Action) as an indicator of direct file cases is especially risky. 

3 
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There are several reasons for this. For one, DHRS staff sometimes 

record a direct file if the Juvenile prosecutor indicates an "intention" to direct file. 

If unimately this does not occur, an incorrect indication remains in the DHRS 

data. DHRS staff must accept the information given to them. Many things may 

influence whether a prosecutor's intention is carried out. In some situations, an 

original plan to direct file by a juvenile prosecutor may be rejected by a 

supervisor. If DHRS does not have that information, the record is not corrected. 

Policies and practices of prosecutors do not generally require updating DHRS 

on the progress of cases after an Initial consideration of the intake 

recommendation. It is this sort of indep.endence of the two agencies thaI 

threatens the accuracy and utility of the DHRS data as a measure of direct files. 

Prosecutors' practices may result In some cases of juvenile transfers 

being missed altogether by DHRS. In some circuits, for example, prosecutors 

may bypass DHRS and simply file an information against a 16 or 17 year old 

immediately following arrest. Juveniles in this situation are legal adults and 

may be detained in adult Jails. No referral to DHRS is made, no intake process 

is initiated, and therefore no data on the case is recorded by DHRS. 

Office of State Court Administrator Data 

Data on transfers to adult court from the Stale Coufl Administrator's office 

are reported directly from clerks of court in each of the twenty judicial circuits. 

Unlike the information in the DHRS-CIS and FACTS records, these data include 

only the raw number of juvenile cases filed in adult courts by time period, 

cOunty, and judicial circuit. This should be the best source of information 

available on the frequency and distribution of the transfer cases tliroughoulthe 

4 



slale. Clerks of Court need orily to countlhe cases involving persons under Ihe 

age of 18 and then report them by time pElriod. The biggest problem with these 

data is that they contajn no Individual or case level information. For that reason, 

Ihere is also no way 10 delermine if the cases enumeraled in the data compiled 

by the Office of the State Court Administrator are the same as those identified by 

DHRS data. This is a major shortcoming that severely limits any .effort to 

determine the exact number and distribution of direct files occurring in the state. 

It also precludes use of information on individuals contained in DHRS data as a 

cross check 01 the two sets of numbers. The problems with usi ng either of these 

two_data sets as accurate measures of the number and distribution of direct files 

is made clear in Table 1. 

- - TABLE 1 about here --

Table 1 shows clearly that the number of cases for a three month period 

between January 1. 1990 and March 31.1990 vary in most counties no matter 

how the data are broken down. The first column. for example, shows that the 

number 01 cases of transfers reported by clerks of court, by county, for the period 

is almost always markedly different than any measure used for transfers (direct 

files, waivers, indictments, or the sum of these groups) derived from DHRS. 

There is no way the data from DHRS can be added or combined to exactly 

correspond wah the data from the State Court Administrator. Indeed, most of 

the time the numbers are substantially different no matter how they are 

compared. 

At least three conclusions may be safely made from this table. First, one 

or both of the data sources are inaccurate to some degree. Second, because 

5 
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Table 1 • Comparison of Number of Juvenile Offenders Identified as Being 
Processed in Adult Courts by the State Court Administrator's 
Office and by DHRS/CIS Data. 

------------------------------~---~-------~---~------- ----------------------
Comt Auminist. CIS System 
----------- ... --- ----~-----------------------------

County 1990 l,l/3.:n 1.l/3.31 1.1/3.31 
Direct Adult Ct. Diract Adult ct. 
Fil~ Transfer File Transfer ___ ~-----------:-----------------------------------~ot~l ____________________ 

(cases) (cases) (cases) (cases) (persons) (persons) 

ALACHUA 89 2 15 18 8 9 
BAKER 0 1 1 1 1 1 
BAY 78 31 16 16 7 7 
BRADFORD 22 3 0 0 0 0 
BREVARD 96 56 10 1~ 8 9 
BROI/ARD 182 47 3 19 3 18 
CALHOUN 11 0 0 0 0 0 
CHARLOTTE 0 1 0 1 0 1 
CITRUS 18 6 0 0 0 0 
CLAY 34 13 5 5 3 3 
COLLIER 10 1 0 0 0 0 
COLUMBIA 45 20 7 8 J 4 
DADE 864 209 81 88 67 71 
DESOTO 2 9 1 1 1 1 
DIXIE 3 0 0 0 0 0 
DUVAL 22 5 l4 36 1.1 26 
ESCAHB!A 333 72 33 38 22 26 
FLAGLER 5 0 0 0 0 0 
FRANKL!N 7 5 0 0 0 0 
GADSDEN H 13 1 1 1 1 
GILCHRIST 1 1 0 0 a a 
CULF 0 0 0 0 0 
HAMILTON 10 4 a 0 0 0 
HARDEE ~5 15 3 3 
HENDRY 16 3 0 0 0 0 
HERNANDO 41 3 4 4 :l 3 
HIGHLANDS 12 0 3 4 2 3 
K I LLSBOROUGH 1007 413 118 126 94 100 
INDIAN RIVER 39 19 8 9 8 9 
JACKSON 29 5 a 3 a ~ 
JEFFERSOII 35 12 1 1 1 1 
LAFAYETTE La 0 1 1 1 1 
LAKE 48 4 0 0 a a 
LEE 99 7 9 13 9 13 
'.EON 1.21 18 1 10 4 7 
LEVY 12 8 1 1 1 1 
LIBERTY 1 a 0 0 a 0 
HADISOH 29 9 3 5 2 3 
MANATEE 55 18 16 23 13 20 
MARrOH 38 11 10 1 6 

II 
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----------------------------------------------------------------------------
court Administ. crs System 
--------------- ----------------------------------

county 1990 1.1/3.31 l.1/3.31 l.1{3.31 
Direct AduJ t Ct Direct ;'dult Ct 
File Transfer Fil~ Transfet __________________________________________________ Tota1 ____________________ 

(cases) (cases) (cases) (cases) (persons) (persons) 

MARTIN 41 17 2 11 2 8 
MONROE 23 6 0 0 0 0 
NASSAU II 0 0 1 0 1 
OKALOOSA 56 5 5 5 5 5 
OKEECHOBEE 12 3 1 2 1 2 
ORANGE 360 62 19 B 18 16 
OSCEOt.JI 30 12 2 2 1 1 "" PALM BEACH 147 18 24 27 20 23 
PASCO 264 ~8 18 20 1-4 16 
PINELLAS 482 150 95 ll9 87 102 
POLK 149 31 8 14 5 9 
PUTNAM 36 8 3 3 3 3 
ST LUCIE 134 39 1 1 1 1 
Sf JOHNS 34 6 8 8 5 6 
SANTA ROSA 20 4 3 5 2 2 
SARASOTA 83 25 2 9 1 3 
SEMINOLE 136 45 11 12 8 9 
SUMTER 2 1 1 1 1 1 
SOWANEE 27 3 1 1 1 1 
TAYLOR 0 0 1 1 0 0 
UNION 3 0 0 0 0 0 
VOLUSIA 138 12 14 15 10 11 
WAKULLA 12 0 0 0 0 0 
WALTON 9 0 0 0 0 0 
WASHINGTON 0 0 0 1 0 1 

OUTSIDE STATE 0 0 3 :3 

STATE TOTAL 5706 1558 584 738 465 57'i 
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there are 110 individual level data reported by clerks of court in the data 

compiled by the Office of the Slate Court Administrator, there Is no effective way 

to assess the degree of correspondence (i.e., the extent \0 which the same 

individuals and cases are identified) by the two data sources. Third. a better 

source of dala to identify juvenile transfers to adult court is badly needed. 

DOC Data 

The third and final source of data that provides Information on some 

juveniles transferred to adult court cOllles from the Department of Corrections 

(DOC). The data from DOC were provided by their research unit. Juveniles are 

picked up in this data system only if they are convicted as adults and sentenced 

to either probation or prison as adults. This means that some unknown 

proportion of all the juvenile cases prosecuted in adult court are not 

represented in these data. The charges will have been dropped in some cases 

for various reasons and some other juveniles will have been dismissed or 

acquitted at trial. The primary weakness of this data source. then. is that it is not 

a transaction file that tracks cases from the inception of the formal charges to 

final disposition. A second weakness is that there is no common identifier for 

either individuals or cases which might permit a tie·in with the information on 

offense and disposition history which is contained in the DHRS/CIS and 

DHRS/FACTS files. 

These DOC data. however. have one major strength. There is no other 

statewide dala system in which the specific dispositions (in terms of type and 

length 01 sentence) of juvenile transfer cases are systematically recorded. For 

the !lme period under stUdy, October 1. 1990 through May 31. 1991. DOC data 

8 
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show that 912 persons under 18 years of age were sentenced to prison (See 

Table 2). An additional 894 chronological juveniles were sentenced to terms of 

probalio". These numbers, when totalled, should not be expected to match 

those ,. ,:0 either the DHRS data or those compiled by the State Court 

Administrator's Office. One reason for that is that each data source uses a 

different indicator of adult court transfer. In the case of DHRS, it is th1:l intention 

or the action of the juvenile prosecutor that is recorded by DHRS in the very 

early stages of official processing. The State Court AdminisVator's data depend 

upon an actual formal charge in adult court. This may be the result of a waiver 

.-hearing, an indictment by the grand jury or a direct filing of an information by a 

prosecutor. The DOC data include only cases in which an adult court conviction 

has resuHed in a sentence to DOC for a term of incarceration and/or probation. 

This, of course, Is the last pOint In the formal criminal justice process. Even 

then, it is possible that some cases (ones in which transferred juveniles are 

convicted in adult court) are not captured by these data. For instance, some 

cases are disposed by commitment to mental health or other non-DOC facilities. 

Some may receive sentences of periods less than one year in a county jail and 

these cases may not be picked up in the DOC data. 

- - Table 2 about here --

Another reason the numbers of cases identified by the three sources may 

not match is that different dates are used to trigger which cases are included. 

For DHRS all juveniles referred for delinquency during the study period were 

included if the date of the state attorney action was within those limits. The 

State Court Administrator's cases are identified by the date of the actual formal 

charge. This may differ considerably from the date recorded by DHRS. Finally, 

9 
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Tabl.e ~. comparison of Length of Sentence in Prison and Probation 
Cases. 

Length of Sentence Prison Probation 
----------------------------------------------------------

Beloll 1 year 47 ( 5.3) 

1 - 2 years 104 (11.4) 174 (19.4) 

2 - 3 years 161 (17.6) 295 (33.0) " 
3 - 4 years 152 (16.7) 169 (16.9) 

4 - 5 years 179 (19.7) 67 ( 7.5) 

OVer 5 year~ 309 (33.8) 142 (15.9) 

Unknollll 7 ( 0.8) 142 (15.9) 

Total Cases 912 (100.0) 894 (100.0) 

111 

63-659 - 93 - 2 
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the OOC cases are identified by the date of sentence. These three dates may 

be separated, in any given case, by many months. 

Part 2. COMPARATIVE DESCRIPTION OF JUVENILES COM· 

MinED TO DEEP END JUVENILE JUSTICE PROGRAMS 

AND JUVENILES TRANSFERRED TO ADULT COURT· 

Much of the controversy surrounding Florida's direct file law has centered 

on questions relating to whether or not such a law is needed. Advocates 

generally argue that the provisions in Florida law allowing for transfer of 

jurisdiction by waiver hearings and grand jury indictments fail to fully meet the 

needs of public protection. They suggest that the direct file law is needed 

because there must be some sure and effective way of moving the most serious 

and intractable juvenile offenders into the adult system. Those who oppose the 

direct file provisions in Chapter 39 generally argue that this law allow.s too much 

prosecutorial discretion and that, as applied, direct file does not provide greater 

protection to the public. They suggest that many of the juveniles transferred to 

adult court by means of direct file are not significantly different from those in 

deep end juvenile justice programs. The focus of this part of the report is on 

comparing the characteristics of juvenile cases using DHRS data. 

As noted earlier, DHRS/CIS and DHRS/FACTS records contain the only 

statewide data that provide individual and case level information sufficient to 

make such comparisons. While there are clear and well known problems with 

these data, they are at present the best source of information available to make 

the comparisons that follow. Five categories of juvenile cases are identified and 

compared. The first two categories include juveniles who are found delinquent 

11 
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and placed in either level 6 or level 8 DHRS programs. These two program 

levels represent the harshest sanctions available in the Juvenile Justice 

System. In boltt instances, juveniles are placed in residential programs. Level 

8 placement is In a traditional training school. The last three categories Include 

Juveniles Iranslerred 10 adult court lor proseculiur. by waiver hearing, grand jury 

indictment, or cirect file. Whether these juveniles are ultima!ely prosecuted and 

if so whether they are convicted and sentenced as adults Is not discernable 

from DHRS data. 

The following comparisolls then are between two categories of juveniles 

adjudicated delinquent and placed in deep end juvenile justice programs and 

three categories of juveniles whose DHRS records indicate were transferred to 

adult court Pemaps it is safest to think of these categories of adult court cases 

as ·probable transfers.· Again, a~ noted in the discussion in Part 1, there Is 

good reason 10 believe (1) that not all cases identified by DHRSas transferred 

were actually prosecuted in adult court, and (2) that some juveniles who were 

prosecuted and convicted in adult court were not captured in the DHRS data 

system. Thasa 6mitations notwithstanding, the DHRS data utilized here remain 

the single best source 01 information currently available on such cases in 

florida. 

Group Comparisons by Single Demographic Characteristic 

The comparisons are presented in 'several stages. First, each of the five 

categories 01 cases is described in terms of sevaral important demographic and 

legal variables. These variables and their coding and frequencies by group are 

presented in Toole 3. Tabla 3 shows that a total of 3,150 Juveniles were either 

12 
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placed In a level 6 or 8 DHRS pro,;'Iram or were transferred by waiver, 

Indictment, or direct file to adult court between October 1, 1990 and May 31, 

1991. During the study period, 1 ,112 Juveniles were placed In level 6 programs 

and 342 were placed in level 8 programs. By contrast. the adult court transfers 

included 1,393 Juveniles who were direct filed, 238 who were waived, and 65 

Juvoniles were Indicted. All cases identified by DHRS as falling into one of 

these groups during the study period were included in the analysis except those 

direct file cases whose age at time of referral was under 16 and those whose 

age was over 17. Persons 18 years of age or older are legally adults In Florida 

and Ihose under 16 are not eligible for direct file under Florida law. Age was 

computed by subtracting date of birth from date of referral. 

- - Table ::I and 3 graphs about here --

As Table 3 shows. however, each of the other groups contains fairly large 

numbers of individuals whose ages are 180r 19. Whether these cases are the 

results Ilf coding errors, incorrect information provided by juveniles, Of unusual 

but legal circumstances is not known and cannot be determined from the 

available data. In sum, then, direct file cases were used in the analyses only if 

they were within the legal age range and all cases identified for each other 

group were used regardless of age. 

Sex and race characteristics are not unusual. The vast majority of all 

groups is comprised of males. Nonwhites constitute larger proportions of all 

groups. Neither set of statistics is surprising though important questions are 

raised any time a.gender or racial group is overrepresented in official data. 
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Cases Disposed by HRS Placement Levels 
and Method of Adult Court Transfer . 

Level 6 (35.3%) 

Direct (44.2%) 

14 
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Table 3. Variables, eodings, and Frequencies by Group. 

-------------+--------+-------~+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------
Number of Individuals 

---------+--------+--------+--------+--------+--------+ 
1112 342 1393 238 65 3150 

35.30 10.86 44.22 7.56 2.06 IDO.OO ., 
---------+--------+--------+--------+--------+--------+ 

Age 

---------+--------+--------+--------+--------+--------+ 
Below 10 2 0 0 a 0 2 

0.18 0.00 0.00 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 

11 4 a 0 1 _ 0 5 
0.37 0.00 0.00 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
12 16 a 0 0 0 16 

1.49 0.00 0.00 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 

13 69 3 0 0 1 73 
6.41 0.88 0.00 0.00 1.54 

---------+--------+--------+--------+--------+--------+ 
14 158 41 0 4 0 203 

14.67 11.99 0.00 1.68 0.00 
---------+--------+--------+--------+--------+--------+ 

15 240 97 0 41 6 384 
22.28 28.36 0.00 17.23 9.23 

---------+--------+--------+--------+--------+--------+ 
16 276 103 432 43 12 866 

25.63 30.12 31.01 18.07 18.46 
---------+--------+--~-----+--------+--------+--------+ 

17 212 75 961 97 24 1369 
19.68 21.93 68.99 40.76 36.92 

---------+--------+--------+--------+--------+--------+ 
18 98 22 0 51 22 193 

9.10 6.43 0.00 21.43 33.85 
---------+--------+--------+--------+--------+--------+ 

19 2 1 0 1 0 4 
0.19 0.29 0.00 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
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fAble 3. contlnuea. 

----~--------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------
Sex 

---------+--------+--------+--------+--------+--------+ 
female 163 32 103 10 4 312 
(0) 15.13 9.36 7.39 4.20 6.25 

---------+--------+--------+--------+--------+--------+ 
Male 914 310 1290 228 60 2802 
(1) 84.87 90.64 92.61 95.80 93.75 
---------+~ .... ~-----+-=------+--------+------ -_.,. --------+ 

Race 

---------+--------+--------+--------+--------+-------.-+ 
Nonwhite 634 227 727 145 45 1762 
(0) 58.87 66.37 52.19 60.92 69.23 

---------+--------+--------+--------+--------+--------+ 
White 443 115 666 93 20 1337 
(1) 41.13 33.63 47.81 39.08 30.77 

---------+--------+--------+--------+--------+--------+ 

',,," 
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Age Distribution by Groups 

_ level 6 _ level 8 _ Direct File 

ii'E§ Waiver h"i~1 Indict 

17 

.. 



37 

'fable 3. continueo. 

-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Oirect Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------
Sex 

---------+--------+--------+--------+--------+--------+ 
Female 163 32 103 10 4 312 
(0) 15.13 9.36 7.39 4.20 6.25 

---------+--------+--------+--------+--------~--------+ 
Hale 914 310 1290 228 60 2802 
(1) 84.87. 90.64 92.61 95.80 93.75 

---------+--------+--------+--------+--------+--------+ 
'Race 

---------+--------+--------+--------+--------+--------+ 
Nonwhite 634 227 727 145 45 1762 
(0) 58.87 66.37 52.19 60.92 69.23 

---------+--------+--------+--------+--------+--------+ 
White 44:! 115 666 93 20 1337 
(1) 41.13 33.63 47.81 39.08 30.77 

---------+--------+--------+--------+---------+--------+ 
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Sex and Race Distribution 

Level 6 Level 8 Direct Waiver Indict 

1_ Percent of Male _ Percent of Nonwhite 
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Discriptive statistics on Variables by Group 
(Level 6, Level 8, Direct File, Waiver, and Indict) 

------------------------------------------------------_ ... - .... _---------... ----
Groups/ Variables Mean S.D. Min Max 
------------------------------------------------------------------~------

MRS Level 6 Placement 

Sex 0.85 0.36 0 1 
Race 0.41 0.49 0 1 
Age 15.58 1.50 7 19 
Hean Severity of Instant Offenses (1) 3.5J 1.65 1 \I 
Mean Severity of Instant Offenses (2) 3.56 1. 71 1 7 
Maximum severity of Instant Offenses(l) 3.76 1. 74 1 6 
Maximum severity of Instant Offenses(2) 3.81 1.81 1 8 
Mean severity of Prior Offenses (1) 3.29 0.87 1 6 
Mean severity of Prior Offenses (2) 3.31 0.89 1 7 
Maximum Severity of Prior offenses(1) 5.14 1.02 1 6 
Maximum SeveritY-Of Prior Offenses(:!) 5.27 1.18 1 8 
Mean of Hax Severity of Prior offenses(l) 3.51 0.92 1 6 
Mean of Max Severity of Prior Offenses(2) 3.54 0.95 ,. 7 
Nean of Prior Dispositions 2.59 0.58 1 4 
Maximum Prior Dispositions 3.46 0.66 1 4 
Mean of Maximum Prior Dispositions 2.68 0.59 1 4 
Number of Prior Referrals 7.51 5.33 0 38 

HRS Leve~. 8 fA~acl!Jlent 

Sex 0.91 0.29 0 1 
Race 0.34 0.47 0 1 
Age 15.81 1.15 13 19 
Mean severity of Instant Offenses (1) 3.81 1.67 1 6 
Mean severity of Instant Offenses (2) 3.86 1.74 1 7 
Maximum Severity of Instant Offenses(l) 4.16 1.77 1 6 
Maximum Severity of Instant Offenses(2) 4.25 1.89 1 8 
Mean Severity of Prior Offenses (1) 3.43 0.78 1 6 
Mean Severity of Prior Offenses (2) 3.47 0.82 1 7 
Maximum Severity of Prior Offenses(l) 5.55 0.71 2 6 
Maximum Severity of Prior Offenses(2) 5.88 1.03 2 8 
Mean of M~x Severity of Prior Offenses{l) 3.70 0.82 1 6 
Mean of Max Severity of Prior Offenses(2) 3.75 0.86 1 7 
Mean of Prior Dispositions 2.66 0.59 1 4 
Maximum Prior Dispositions 3.76 0.56 1 4 
Mean of MaxiBua Prior Dispositions 2.19 0.57 1 4 
Number of Prior Referrals 11.83 7.73 0 41 
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-------------------------------------------------------------------------
Groups/ variables Mean S.D. Min Max 
-------------------------------------------------------------------------
Direct File Group 

Sex 0.93 0.26 0 1 
Race 0.48 0.50 0 1 
Age 16.69 0.46 16 17 
Mean Severity of Instant Offenses (1) 4.06 1.56 1 6 
Mean severity of Instant Offenses (2) 4,19 1.72 1 8 
Maximum Severity of Instant Offenses(l) 4.33 1.61 1 6 
Maximum Severity of Instant Offenses(2) 4.50 1.85 1 8 
Mean severity of Prior Offenses (1) 3.34 0.96 1 6 
Mean severity of Prior Offenses (2) 3.37 1.01 1 8 
Maximum Severity of Prior Offenses(1) 5.01 1.23 1 6 
Maximum Severity of Prior Offenses(2) 5.18 1.43 1 8 
Mean of Max Severity of Prior Offenses(1) 3.56 1.02 1 6 
Mean of Max severity of Prior Offenses(2) 3.60 1.08 1 8 
Mean of Prior Dispositions 2.60 0.63 1 4 
Maximum Prior Dispositions 3.43 0.79 1 4 
Mean of Maximum Prior Dispositions 2.68 0.63 1 4 
Number 6f Prior Referrals 6.59 6.49 0 44 

Waiver Group 

Sex 0.96 0.20 0 1 
Race 0.39 0.49 0 1 
Age 16.62 1.13 II 19 
Mean Severity of Instant Offenses (1) 4.57 1.23 1 6 
Mean Severity of Instant Offenses (2) 4.75 1.41 1 8 
Maximum Severity of Instant Offenses(l) 4.86 1.22 1 6 
Maximum Severity of Instant Offenses(2) 5.12 1.54 1 8 
Mean Severity of Prior Offenses (1) 3.42 0.85 1 6 
Mean Severity of Prior'Offenses (2) 3.45 0.87 1 6 
Maximum Severity of Prior Offenses(l) 5.26 0.99 1 6 
Maximum Severity of Prior offenses(2) 5.53 1.28 1 8 
Mean of Max Severity of Prior Offenses(l) 3.65 0.90 1 6 
Mean of Max Severity of Prior Offenses(2) 3.69 0.95 1 7 
Mean of Prior Dispositions 2.58 0.58 1 4 
Maximum Prior Dispositions 3.61 0.70 1 4 
Mean of Maximum Prior Dispositions 2.71 0.59 1 4 
Number of Prior Referrals 8.67 7.44 0 45 
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-------------------------------------------------------------------------
Groups/ Variables Mean S.D. Min Max 
~------------------------------------------------------------------------

Inaict Group 

Sex 0.94 0.24 0 1 
Race 0.31 0.47 0 1 
Age 16.91 1.07 13 18 
Mean severity of Instant Offenses (1) 4.56 1.46 1 6 
IIean Severity of Instant Offenses (2) 5.09 2.01 1 8 
Maximum Severity of Instant Offenses(l) 5.03 1.311 1 6 
Maximum Severity of Instant Offenses(2) 5.68 1.97 1 8 
Mean Severity of Prior Offenses (1) 3.46 0.94 2 6 
Mean severity of Prior Offenses (2) 3.52 1.00 2 7 
Maximum Severity of Prior Offenses(l) 5.31 0.90 2 6 
Maximum Severity of Prior Offenses(2) 5.64 1.28 2 8 
Mean of Max Severity of Prior Offenses(l) 3.76 1.00 2 6 
Mean of Max Severity of Prior Offenses(2) 3.83 1.04 2 7 
Mean of Prior Dispositions 2.73 0.71 1 4 
Maximum Prior Dispositions 3.53 0.78 1 4 
Mean of Maxi.us Prior Dispositions 2.81 0.71 :I. 4 
Number of Prior Referrals 7.08 5.65 0 22 

OVer all 

Sex 0.90 0.30 0 1 
Race 0.43 0.50 0 1 
Age 16.21 1.19 7 19 
Mean Severity of Instant Offenses (1) 3.92 1. 61 1 6 
Mean Severity of Instant Offenses (2) 4.02 1.75 1 8 
Maximum Severity of Instant Offenses(l) 4.19 1.67 1 6 
Maximum Severity of Instant Offenses(2) 4.33 1.87 1 8 
Mean Severity of Prior Offenses (1) 3.34 0.90 1 6 
Mean Severity of Prior Offenses (2) 3.37 0.93 1 8 
Maximum Severity of Prior Offenses(l) 5.15 1.10 1 6 
Maximum Severity of Prior Offenses(2) 5.33 1.30 1 8 
Mean of ~ax Severity of Prior Offenses(l) 3.57 0.95 1 6 
Mean of Max Severity of Prior offenses(2) 3.61 1. 00 1 8 
Mean of Prior Dispositions 2.60 0.60 1 4 
Maximum Prior Dispositions 3.49 0.72 1 4 
Mean of Maximun Prior Dispositions 2.70 0.61 1 4 
NulUber of Prior Referrals 7.65 6.52 a 45 
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Measures of legal Variables 

Severity of instant offense is measured four different ways. The first 

measure is called "Mean Severity of Instant Offense (Classification 1)," This 

variable is constructed by first assigning all offenses used in the DHRS system 

to one of six categories as follows: 6=felony person offenses, 5=felony property, 

4=felony public order, 3=misdemeanor person, 2=misdemeanor property, and 

1 =misdemeanor public order offenses (See Appendix _ for a list of offenses in 

each category). Since some juveniles are charged with more than one offense 

in a referral to DHRS and some are charged with only one, there is a need to 

standardize the severity measure. To that end, the mean severity of offense is 

calculated by assigning each offense charged in a referral episode a number 

score according to the six point scale above. The scores are added and divided 

by the total number of offenses to get the mean severity. 

"Maximum severity of Instant Offense (ClaSSification 1)" bases the 

severity score on the most serious of all charged offenses. That is, if a juvenile 

was charged with burglary and petty theft, the maximur!; instant offense severity 

score for that person would be 5 (a felony property offense) reflecting the most 

serious offense charged. If the mean severity of instant offense measure is 

used in the same case, the juvenile's score is calculated as 5 (for a felony 

property offense) plus 2 (for a misdemeanor property) =7. The sum (7) is 

divided by 2 (the number of separate offenses charged) = 3.5. As this 

illustration shows, the two measures produce substantially different indications 

of seriousness. When the maximum severity indicator is used, this juvenile is 

scored a 5 on a scale in which six is most severe. The mean severity measure, 

by contrast, places !ihis same juvenile at 3.5, just above the middle of the scale. 
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Some will prefer the maximum severity measure because it casts the whole 

case In terms of the most serious behavior charged. Others will find this 

measure 100 simplistic and will prefer the mean severity measure because it 

takes inlo account all offenses charged and provides a measure of severity that 

is an average level of seriousness in an offense episode. 

Mean and Maximum Severity of Instant Offense (Classification 2) are 

computed precisely the same way as ClasSification 1, except that an eight point 

offense severity scale Is used. This eight point scale was developed to respond 

to questions about the S point scale raised by prosecutors and commissioners 

during a presentation of the preliminary report. Their concern was that the 6 

point scale grouped 100 many variably serious offenses against persons into 

one calegory, namely category 6 (fe/any person). Classification 2 breaks the 

offenses grouped under 6 into three separate felony person categories as 

follows: B=murder and attempted murder, 7=armed robbery, felony sexual 

baltery, and other felor,y sex offenses, and 6=other robbery, arson, and 

aggravated assauIVbC!ttery. The offenses included in categories 1-5 remain the 

same as they are in the six point offense severity scale. 

The same procedures are used in constructing the Mean and Maximum 

Severity of Prior Offenses (Classification 1 and 2). Mean and Maximum have 

the same meaning throughout. Classification 1 always refers 10 the ·use of a 6 

point offense scale and Classification 2 always refers to use of the 8 point scale 

described above. These indications distinguish tables and graphs and are 

includsd In all headings. 
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. Mean and Maximum Prior Dispositions are calculated similarly. 

However, a four point scale is used to categorize the severity of various 

dispositions. Final dispositions involving other services are scored =1, those 

involving informal sanctions and services are scored =2, dispositions involving 

commitments to nonresidential placement:,; are scored =3, and those involving 

commitment to a residential placement are scored =4. 

Group Comparisons by Single Legal Variables 

The following section examines the five different groups of juveniles in 

terms of important characteristics of offense and offense history. It is this set of 

variables that is most .at issue in the debate over direct file provisions as a 

method of transferring juveniles to adult court for prosecution. If public safety is 

the primary concern of supporters of direct file and if practices by prosecutors 

reflect this concern, we should uxpect the juveniles transferred to adult court to 

differ from those retained in the juvenile justice system .. More specifically, we 

should expect these indicators to show tha\ the adult court cases to be more 

serious and dangerous than those not transferred. While our focus is on 

comparing the direct file group with the two DHRS (level 6 and level 8) groups, 

each graph shows the waiver and indicted group as well. 

The first comparison is on the mean severity of instant offense. There are 

two graphs representing these comparisons. The first uses the 6 point offense 

seriousness scale and the second uses the 8 point offense seriousness scale. 

LOOking first at the 6 point scale, the average offense severity of all groups 

tends to involve felonies, especiaHy property felonies. DHRS groups have 

higher proportions with average offense severity at the misdemeanor level and 

.. 

-. 
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adult court groups have greater proportions at the felony level. When the 

comparison is between DHRS level 8 and direct file, however, the differences 

are very small. This general pattern of results remains the same when ihe 8 

point offense seriousness scale is used. The major difference is that there are 

no DHRS cases at the Felony person 3 level. This is for a very good reason. 

Felony person 3 includes only murder and attempted murder and these cases 

are generally capital cases that are bound over to grand jUry. Otherwise the 

differences in terms of average offense severity between the level 8 group and 

the direct file group are not great. 

•• 2 tables and 2 graphs on mean severity of instant offense about here •• 

Another way to think of offense severity Is in terms of the most serious 

offense charged. Maximum severity Is such a measure. The following two bar 

graphs show that the DHRS level 8 group and the direct file group are not too 

different in terms of the most serious offense charged. In fact, as the first graph 

shows, the proportions of each !l'0up that is charged with serious property of 

person felonies is essentially the same. The second graph which uses the 8 

point offense severity scale provides more detail on those felony cases. Again, 

it is clear from this graph that the proportions of each group referred for felony 

property offenses is the same. "Felony person -1" offenses are more common 

among DHRS level 8 juveniles but "felony person ·2 and -3" offenses are more 

common in the direct file group. 

.. 2 tables BfId 2 graphs on maximum severity of instant offense about flere _. 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

Mean Severity of Instant Offenses ( Classification 1 )* 

---------+--------+--------+--------+--------+--------+ 
Mis. Pub. 134· 34 113 5 3 289 
Order (1) 15.37 12.36 8.43 2.30 4.76 
---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 154 38 176 13 4 385 

(2) 17.66 13.82 13.13 5.99 6.35 
---------+--------+--------+--------+--------+--------+ 
Mis. Person 108 33 _ 114 14 5 274 

(3) 12.39 12.00 8.51 6.45 7.94 
---------+--------+--------+--------+--------+--------+ 
Fe!. PUb. 126 49 288 56 16 535 
Order (4) 14.45 17.82 21.49 25.81 25.40 
---------+--------+--------+--------+--------+--------+ 
Fe!. Pro. 254 70 397 78 12 811 

(5) 29.13 25.45 29.63 35.94 19.05 
---------+--------+--------+--------+--------+--------+ 
Felony 96 51 252 51 23 473 
Person(6) 11.01 18.55 18.81 23.50 36.51 
---------+--------+--------+---~----+--------+--------+ 

* Felony person (6) includes murder, attempted murder, 
~exual battery, other sex offenses, armed robbery, 
other robbery, arson, aggravated assault and/or battery. 
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Comparison of Mean Severity of Offenae 
(Based on 6 point scale) 

15+----N---~~----------

Mis. Pub Mis. Pro Mis. Per Fel. Pub Fel. Pro Fel. Per 

1m Level 6 _ Level 8 _ Direct File 

§ Waiver fi1~·.llndict 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------
Mean Serverity or Instant Offenses ( classification 2 )* 

---------+--------+--------+--------+--------+--------+ 
Mis. Pub. 134 34 113 5 3 289 
Order (1) 15.37 12.36 8.43 2.30 4.76 
---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 154 38 176 13 4 385 

(2) 17.66 13.82 13.13 5.99 6.35 
---------+--------+--------+--------+--------+--------+ 
Mis. Pe~son 108 32 113 13 4 270 

(3) 12.39 11.64 8.43 5.99 6.35 
---------+--------+--------+--------+--------+--------+ 
Fel. Pub. 124 47 264 51 15 501 
Order (4) H.22 17.09 19.70 23.50 23.81 
---------+--------+--------+--------+------:-+--------+ 
Fe!. Pro. 254 70 407 76 13 820 

(5) 29.13 25.45 30.37 35.02 20.63 
---------+--------+--------+--------+-~------+--------+ 
Fe!. Person 76 44 165 36 6 327 

(6) 8.72 16.00 12.31 16.59 9.52 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 22 10 72 21 6 131 

(7) 2.52 3.64 5.37 9.68 9.52 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 0 0 30 2 12 44 

(8) 0.00 0.00 2.24 0.92 19.05 
---------+--------+--------+--------+--------+--------+ 

* Felony Person Offense is further classified into 
(6)~ other robbery, arson, and aggravated assault/battery 
{7}: sexual battery, other sex offense, and armed robbery 
(8): Murder, and attempted murder. 
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Comparison of Mean Severity of Offen~e 
(Based on 8 point scale) 

Mis. Pub !.lis. Pro Mis. Per Fel. Pub Fe!. Pro Fel. Perl Fel.'Per2 Fel. Per3 

mil Level 6 

~Waiver 

_ Level 8 

D Indict 

_ Direct File 

30 



50 

-------------+--------+-----_ .. _+--------+--------+--------+-------
Variables Level 6 Level II Direct waiver' Indict Total 

File 
-------------+--------+------.. -+--------+--------+--------+-------
Maximum Severity of Instant Ol:fenses ( Classification 1 ) ... 

---------+--------+------.. -+--------+--------+--------+ 
Mis. Pub. 133 311 112 5 3 287 
Order (1) 15.25 12.31; 8.36 2.30 4.76 

---------+--------+------.. _+--------+--------+--------+ 
Mis. Pro. 149 37 166 11 3 366 

(2) 17.09 13.45 12.39 5.07 4.76 

---------+--------+------.. -+--------+-.. ------+--------+ 
Mis. Person 79 2,! 67 6 0 174 

(3) 9.06 8.00 5.00 2.76. 0.00 

---------+--------+------.. -+--------+--------+--------+ 
Fe!. Pub. 68' 1~1 180 43 9 314 
Order (4) 7.80 5.0!. 13.43 19.82 14.29 

---------+--------+------.. -+--------+--------+--------+ 
Fe!. Pro. 315 9~1 456 74 16 955 

(5) 36.12 34.18 34.03 34.10 25.40 

---------+--------+------.. -+--------+--------+--------+ 
Fe!. Person 128 7~1 359 78 32 671 

(6) 14.68 26.91 26.79 35.94 50.79 

---------+--------+-----_ .. -+--------+--------+--------+ 
... Felony person (6) includeE.: murder, attemt-ted murder, 

sexual battery, other SE!X or ~enses, armed robbery, 
other robbery, arson, a9gra"lated assault and/or battery. 
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Comparison of Max Severity of Offens~ 
(Based on 6 point scale) 

Mis. Pub Mis. Pro Mis. Per Fel. Pub Fel. Pro Fel. Per 

_ LevelS _ Level 8 _ Direct File 

mmil Waiver W0;-J Indict 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
--~----------+--------+--------+--------+--------+--------+-------

Maximum severity of Instant Offenses ( Classification 2 )* 

---------+--------+--------+--------+--------+--------+ 
Mis. PUb. 133 34 112 5 3 287 
Order (1) 15.25 12.36 8.36 2.30 4.76 
---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 149 37 166 11 3: 366 

(2) 17.09 13.45 12.39 5.07 4.76 
---------+--------+--------+--------+--------+--------+ 
Mis. Person 79 22 67 6 0 174 

(3) 9.06 8.00 5.00 2.76 0.00 
---------+--------+--------+--------+--------+--------+ 
Fel. PUb. 68 14 180 43 9 314 
Order (4) 7.80 5.09 13.43 19.82 14.29 
---------+--------+--------+--------+ ... -:.-----+--------+ 
Fel. Pro. 315 94 456 74 16 955 

(5) 36.12 34.18 34.03 34.10 25.40 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 94 52 176 33 6 361 

(6) 10.78 18.91 13.13 15.21 9.52 

---------+--------+--------+--------+--------+--------+ 
Fel. Person 32 19 133 34 11 229 

(7) 3.67 6.91 9.93 15.67 17.46 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 2 3 50 11 15 01 

(8) 0.23 l.09 3.73 5.07 23.81 
---------+--------+--------+--------+--------+--------+ 
* Felony Person Offense is further classified into 

(6): other robbery, arson, and aggravated assault/battery 
(7): sexual battery, other sex offense, and armed robbery 
(8): Murder, and attempted murder. 
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Comparison of Max Severity of Offens~ 
(Based on 8 point scale) 

Mis. p"'b Mis. Pro Mis. Per Fer. Pub Fer. Pro Fe!. Perl Fe!. Per2 Fe!. PerJ 

_ Level 6 .. Level 8 _ Direct File 

§ Waiver U Indict 
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The next sat of six graphs focus on comparing the five groups In terms of 

the severity of prior offenses. As with the severity of Instant offense, the 

measures of severity of prior offenses Involve both a mean and maximum score 

and they make use .of both the 6 point and an 8 point offense severity scales. 

The first two graphs show the two DHRS groups (level 6 and 8) and the direct 

" file group are very similar in terms of plior offense histories. The pattern is Ih~ 

same with both the 6 point and the 8 point offense seriousness scale. 

The next two graphs show a comparison of the five groups In terms of the 

single most serious prior offense. By this measure(called the maximum severity 

of priors), the DHRS groups and the direct file group are less similar. The 

difference is that the DHRS (levelS and level 8) group tends to have larger 

proportions of Juveniles with serious felony histories than does the direct file 

group. This pattern Is the same regardless of whether tM 6 or the 8 point 

offense seriousness scale is used. As a final check on the comparative 

seriousness of prior offenses in the groups, a third measure is introduced. The 

Ihird sel of graphs' entitled ·Comparison of Mean of Maximum Priors' take the 

most serious offense from each referral event as a measure of seriousness for 

thai event. These offenses are assigned a value on the 6 or 8 point offense 

seriousness scale. Then thesa scores are summed and divided by the number 

of events to get an average of the most serious prior offenses commiited by 

Juveniles in each group. Again, the DHRS groups and the direct file group have 

very similar prior offense histories. 

- - 6 tables and 6 graphs on severity of priors about here --

35 



55 

----------.--+-~------+-~--.---+--------+-----~--+--------+-------Variables Level 6 Level 8 Direct Waiver Indict Total 
File 

-------------+--------+--------+--------+--------+--------+-------
Mean Severity of Prior Offenses ( Classification 1 l* 

---------+--------+--------+--------+--------+--------+ Mis. Pub. 7 2 22 3 a 34 
Order (1) 0.68 0.60 1.85 1.37 0.00 
---------+--------+--------+--------+--------+--------+ Mis. Pro. 155 . 27 182 23 7 394 

(2) 14.95 8.04 15.31 10.50 12.07 
---------+--------+--------+--------+--------+--------+ Mis. Person 440 152 449 91 23 1155 

(3) 42.43 45.24 37.76 41.55 39.66 
---------+--------+--------+--------+--------+--------+ Fel. Pub. 344 122 397 79 17 959 
Order (4) 33.17 36.31 33.39 36.07 29.31 
---------+--------+--------+--------+--------+--------+ Fel. Pro. 76 27 113 21 9 246 

(5) 7.33 8.04 9.50 9.59 15.52 
---------+--------+--------+--------+--------+--------+ Fel. Person 15 6 26 2 2 51 

(6) 1.45 1.79 2.19 0.91 3.45 
---------+--------+--------+--------+--------+--------+ 
* Felony person (6) includes murder, attempted murder, 

sexual battery, other sex offenses, armed robbery, 
other robbery, arson, aggravated assault and/or battery. 
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Comparison of Mean Severity of Priors 
(Based on 6 point scale) 

~IO+--------

10+-------;~~~--

5+----­

O+----"""=---,­
Mis. Pub Mis. Pro Mis. Per Fe!. Pub Fel. Pro Fel. Per 

mil Level 6 _ Level 8 _ Direct File 

mil Waiver WiA Indict 
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-------------t--------t--------t--------t--------t--------t-------
Variables Lavel 6 Level 8 Direct Waiver Indict Total 

File 
-------------t--------t--------t--------+--------+--------+-------
Mean severity of Prior Offenses { Classification 2 1* 

---------+--------+--------+--------+--------+--------+ 
Mis. Pub. 7 2 22 3 0 34 
Order (II 0.68 0.60 1.85 1.37 0.00 
---------+--------+--------+--------+------,--+--------+ 
Mis. Pro. 153 27 179 22 7 t 388 

(3) 14.75 8.04 15.05 10.05 12.07 
---------t--------+--------+--------t--------+--------+ 
Mis. Person 435 144 439 90 21 1129 

(3) 41.95 42.86 36.92 41.10 36.21 
---------+--------+--------+--------+--------+--------t 
Fel. Pub. 349 125 399 77 19 969 
Order ~41 33.65 37.20 33.56 35.16 32.76 
---------t--------+--------+--------+----~--t--------+ 
Fel. Pro. 74 32 120 24 9 259 

(5) 7.14 9.52 10.09 10.96 15.52 
---------+--------+--------+--------+--------+--------+ 
Fe!. Person 17 5 20 3 1 46 

(6) 1.64 1.49 1.68 1.37 1.72 
---------+--------+--------+--------t--------+--------t 
Fel. Person 2 1 9 0 1 13 

(7) 0.19 0.30 0.76 0.00 1.72 
---------+--------+--------+--------t--------t--------+ 
Fel. Person 0 0 1 0 0 1 

(8) 0.00 0.00 0.08 0.00 0.00 
---------+--------t--------+--------+--------+--------+ 
* Felony Person Offense is further classified into 

(6): other robbery, arson, and aggravated assault/battery 
(7): sexual battery, other sex offense, and armed robbery 
{81: Murder, and attempted murder. 
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Comparison of Mean SeVf~rity of Priors 
(Based on 8 point scale) 

Mis. Pub e.fos. Pro Mis. Per Fe!. Pub Fe!. Pro Fe!. Perl Fel. Per2 Fel. Per3 

III Level 6 _ Level 8 _ Direct File 

11m Waiver Wi,.:j Indict 

-. 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct waiver Indict Total 

File 
-------------+--------+-------~+--------+--------+--------+-------
Maximum severity of Prior Offenses ( Classification 1)* 

---------+--------+--------+--------+--------+--------+ 
Mis. Pub. 5 0 21 3 0 29 
Order (1) 0.48 0.00 1.77 1.37 0.00 
---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 48 4 80 6 1 ~ 139 

(2) 4.63 1.19 6.73 2.74 1.72 
---------+--------+--------+--------+--------+--------+ 
Mis. Person 37 5 49 3 2 96 

(3) 3.57 1.49 4.12 1.37 3.45 
---------f--------+--------+--------f--------+--------+ 
Fel. Pub. 33 3 63 11 5 115 
Order (4) 3.18 0.89 5.30 5.02 8.62 
---------+--------+--------+--------+--------+--------+ 
Fe!. Pro. 502 114 479 92 20 1207 

(5) 48.41 33.93 40.29 42.01 34.48 
---------+--------+--------+--------+--------+--------+ Fel. Person 412 210 497 104 30 1253 

(6) 39.73 62.50 41.80 47.49 51.72 
---------+--------+--------+--------+--------+--------+ 
* Felony person (6) includes murder, attempted murder, 

sexual battery, other sex offenses, armed robbery, 
other robbery, arson, aggravated assault and/or battery. 
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Comparison of Max Severity of Priors: 
(Based on 6 point scale) 

~+-----------------------.----

Mis. Pub Mis. Pro Mis. Per Fel. Pub Fe!. Pro Fe!. Per 

_Level6 

_Waiver 

... Level 8 _ Direct File 

@@ Indict 
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-------------+--------+--------+-."-----~+--------+--------+-------
Variables Level 6 Level a Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------
Maximum Severity of Prior Offenses ( Classification 2 )* 

---------+--------+--------+--------+----.. ---+--------+ 
Mis. Pub. 5 0 21 3 0 29 
Order (1) 0.48 0.00 1.77 1.37 0.00 
---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 48 4 80 6 1. 139 

(2) 4.63 1.19 6.73 2.74 1.72 
---------+--------+--------+--------+--------+--------+ 
Mis. Person 37 5 49 3 2 96 

(3) 3.57 1.49 4.12 1.37 3.45 
---------+--------+--------+--------+--------+--------+ 
Fel. Pub. 33 3 63 11 5 115 
Order (4) 3.18 0.89 5.30 5.02 8.62 
---------+--------+--------+--------+~-------+--------+ 
Fe!. Pro. 502 114 479 92 20 1207 

(5) 48.41 33.93 40.29 42.01 34.48 
---------+--------+--------+--------+-----.---+--------+ 
Fe!. Person 282 109 317 53 15 776 

(6) 27.19 32.44 26.66 24.20 25.86 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 125 93 155 44 11 428 

(7) 12.05 27.68 13.04 20.09 18.97 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 5 8 25 7 4 49 

(8) 0.48 2.38 2.10 3.20 6.90 
---------+--------+--------+-------~+--------+--------+ 
* Felony person (6) includes murder, attempted murder, 

sexual battery, other sex offenses, armed robbery, 
other robber1. arson, aggravated assault and/or battery. 

63-659 - 93 - 3 
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Comparison of Max Severity of Priors: 
(Based on 8 pOint scale) 

Mis. Pub Mis. Pro Mis. Per Fel. Pub Fel. Pro Fel. Perl Fel. Per2 Fel. Per3 

_ Level 6 _ Level 8 _ Direct File 

~ Waiver kiil Indict 
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-------------+--------+--------+--------+--------+--------+-------VariablES Level 6 Level 8 Direct waiver Indict Total 
File 

-------------+--------+--------+--------+--------+--------+-------
Mean of Maximum Severity of prior Offenses ( Classification 

---------+--------+--------+--------+--------+--------+ 
Mis. Pub. 6 2 22 3 0 
order (1) 0.58 0.60 1.85 1.37 0.00 

---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 112 16 144 17 6 

(2) 10.80 4.76 12.11 7.76 10.34 

---------+--------+--------+--------+--------+--------+ 
Mis. Person 377 108 357 69 18 

(3) 36.35 32.14 30.03 31.51 31.03 

---------+--------+--------+--------+--------+--------+ 
Fel. Pub. 369 152 445 89 14 
Order (4) 35.58 45.24 37.43 40.64 24.14 

---------+-------~+--------+--------+--------+--------+ 
Fel. Pro. 152 49 181 36 1S 

(5) 14.66 14.58 l,5.22 16.44 31.03 

---------+--------+--------+--------+--------+--------+ 
Fel. Person 21 9 40 5 2 

(6) 2.03 2.68 3.36 2.28 3.45 

---------+--------+--------+--------+--------+--------+ 
* Felony person (6) includes murder, attempted murder, 

sexual battery, other sex offenses, armed robbery, 

1) 

. 

other robbery, arson, aggravated assault and/or battery. 

* 

3:1 

295 

929 

1069 

436 

77 
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Comparison of Mean of Maximum Prior~ 
(Based on 6 pOint scale) 

10+----------m-~r__ 

Mis. Pub Mis. Pro Mis. Per Fel. Pub Fel. Pro Fel. Per 

_ Level 6 _ Level 8 _ Direct File 

mia Waiver I%&:a Indict 
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-------------+--------+--------+--------+--------+--------+-------
variables Level 6 level e Direct wai.ver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------
Mean of Maximum severity of Prior Offenses ( Classification 2) * 

---------+--------+--------+--~-----+--------+--------+ 
Mis. pUb. 6 2 22 3 0 
Order (1) 0.58 0,60 1.85 1.37 0.00 
---------+--------+--------+--------+--------+--------+ 
Mis. Pro. 110 16 144 16 6 

(2) 10.61 4.76 12.11 7.31 10.34 
---------+--------+--------+--------+--------+--------+ 
Mis. Person 371 101 350 66 16 

(3) 35.78 30.06 29.44 30.14 27.59 
---------+--------+--------+--------+--------+--------+ 
Fe!. Pub. 372 153 439 87 16 
Order (4) 35.87 45.54 36.92 39.73 27.59 
---------+--------+--------+--------+--------+--------+ 
Fe!. Pro. 154 54 186 42 18 

(5) 14.85 16.07 15.64 19.1S 31.03 
---------+--------;--------+--------+--------+--------+ 
Fel. Person 20 8 29 3 1 

(6) 1.93 2.38 2.44 1.37 1.72 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 4 2 18 2 1 

(7) 0.39 0.60 1.51 0.91 1.72 
---------+--------+--------+--------+--------+--------+ 
Fel. Person 0 0 1 0 0 

(8) 0.00 0.00 0.08 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 
• Felony person (6) includes murder, attempted murder, 

sexual battery, other sex offenses, armed robbery, 
other robbery, arson, aggravated assault and/or battery • 

33 

292 

904 

1067 

454 

61 

27 
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Comparison of Mean of Maximum Prior$ 
(Sased on 8 point scale) 

Mis. Pub M'IS. Pro Mis. Per Fer. Pub Fel. Pro Fel. Perl Fel. Per::! Fer. Pera 

m Level 6 _ Level 8 _ Direct File 

Ii§ Waiver 1rPd] Indict 
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There is always some debate in Juvenile justice circles about how to best 

characterize a juvenile's prior record. The "mean" and "maximum" measures 

and the two different categorizations of offense seriousness they use are 

designed to address the major concerns in this debate. Some juvenile justice 

officials, however, like to think of a Juvenile's record in terms the number of 

times he or she has been referred to the system. The next graptl entitled 

·Comparison of Number of Prior Referrals" shows these data divided into four 

categories for each group. Looking just at the DHAS level 8 and the direct file 

group comparison, it is clear that the direct file group is not comprised of 

juveniles with large numbers of prior referrals. By contrast, nearly three 

quarters of the level 8 DHRS group had 7 or more prior referrals. By this 

measure, the DHAS level 8 group would appear to be comprised of a more 

serious and dangerous group than the direct file group. This comparison 

considers numbers only. however, and the seriousness of charges involved in 

the referrals is not indicated here. 

Another way t!' think of the groups in comparative terms is to consider 

what prior rehabilitative approaches have been tried. Final dispositions of 

cases in the JINenile Justice System may be categorized into four broad groups 

ranging from 'other services" at the low end to "commitment to a secure 

residential facirrty" at the high end of a severity scale. One traditional justification 

of transferring juveniles into adult court has been that it is sometimes necessary 

because all rehabilitative programs available in the juvenile justice system have 

been tried and have failed. This consideration is typical in waiver h~arings in 

most states. When prosecutors in Florida choose to exercise the direct file 

option available to them, they sometimes suggest that they do so because the 

juve;)i1es have not responded well to what the juvenile justice system has to 
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-------------+--------+--------+--------+--------+--------+-------
Variables Level 6 Level 8 Direct Waiver Indict - Total 

rile 
-------------+--------+--------+--------+--------+--------+-------

Number of Prior keferrals 

---------+--------+--------+--------+---_ .. _--+--------+ 
Below 2 160 29 461 52 16 718 
Times (1) 14.85 8.48 33.09 21.85 24.62 

---------+--------+--------~--------+--------+--------+ 
3 - 6 372 64 370 57 19 882 
Times (2) 34.54 18.71 26.56 23.~'5 29.23 

---------+--------+--------+--------+--------+--------+ 
7 - 11 350 93 300 (52 15 820 
Times (3) 32.50 27.19 21.54 26.05 23.08 

---------+--------+--------+--------+--------+--------+ 
Over 12 195 156 262 67 15 695 
Times (4) 18.11 45.61 18.81 ~8.15 23.08 

---------+--------+--------+--------+------~-+--------+ 
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Comparison of Number of Prior Referrals 

40+---------------------------------~~------~ 

Below 2 times 3-6 times 7-11 times Over 12 times 

~ Level 6 .. Level 8 _ Direct 

m Waiver b&J Indict 
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offer. II this view is typical as a guideline that is applied by prosecutors, we 

should find that the direct file group has a disposition history indicating that 

either all levels of treatment available or that al least the most restrictive 

treatment (e.g., commitment to a residential facility) has been tried. 

- - 3 tables and 3 graphs on prior dispositions about hers --

The next three graphs provide data on the prior disposition histories of 

the five groups. The first graph shows the 'percentage of each group having a 

mean prior disposition history at one of four broad disposition levels (i.e., other 

services, infoonal sanctions, nonresidential placement, residential placement). 

When prior cispositions of individuals are averaged, it is clear that more than 50 

percent of each group had previously been exposed to nonresidential treatment 

and sanction programs. Some would argue that a Juvenile should only get one 

chance at each treatment level or that once the most restrictive treatment (in this 

case, commitment to a residential facility) has been tried, juvenile offenders 

should be transferred to adult court. 

The next graph entitled 'Comparison of Maximum Level of Prior 

Dispositions' shows that most of all five groups had at least one prior 

disposition thai involved a residential placement. As the fourth column of bars 

shows, however, a larger percentage of the DHRS level 8 group had this prior 

treatment than did any other group. The direct file group and the DHRS level 6 

group had the lowest proportions having had previous experiences with 

residential treatment programs. In the final graph, which shows the proportions 

of each group with a mean of maximum prior dispositions at each of the four 

levels of disposition, indicates the groups are not significantly different. This is 
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-------------t--------t--------t--------t--------t--------t-------
Variables Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------t--------t--------t--------t--------t--------t------·· 
Mean Level of Prior Dispositions 

---------t--------t--------+--------t--------t--------t 
other 34 10 40 6 3 93 
service (1) 3.30 3.00 3.40 2.80 5.20 

---------t--------+--------t--------+--------t--------+ 
Informal 367 107 419 SO 14 987 
Sanction(2) 35.70 32.10 35.40 37.20 24.10 

---------t--------+--------+--------+--------t--------+ 
Nonresident 563 192 633 118 34 1540 
Place (3) 54.80 57.70 53.50 54.90 58.60 

---------t--------+--------t--------+--------t--------t 
Residential 63 24 91 11 7 196 
Place (4) 6.10 7.20 7.70 5.10 12.10 

---------t--------t--------+--------t--------t--------+ 

Maximum Level of Prior Dispositions 

---------t--------+--------+--------t--------+--------+ 
other 14 4 33 4 '2 57 
Service (1) 1.36 1.20 2.79 1.86 3.45 

---------t--------+--------t--------+--------t--------+ 
Informal 52 9 128 15 4 208 
Sanction(2) 5.06 2.70 10.82 6.98 6.90 

---------t--------+--------t--------+--------t--------+ 
Nonresident 411 51 321 41 13 837 
Place (3) 40.02 15.32 27.13 19.07 22.41 

--,-------t--------+--------+--------t---,-----+--------+ 
Residential 550 269 701 155 39 1714 
Place (4) 53.55 80.78 59.26 72.09 67.24 

---------t--------+--------+--------t--------t--------+ 
Mean of Maximum Prior Dispositions 

---------t--------t--------+--------+--------t--------+ 
other 29 8 38 6 3 84 
Service (1) 2.82 2.40 3.21 2.79 5.17 

---------t--------+--------+--------t--------+--------+ 
Informal 311 80 364 54 12 821 
Sanction(2) 30.28 24.02 30.77 25.12 20.69 

---------t--------t--------+--------+--------+--------+ 
Nonresident 603 213 673 :L35 34 1658 
Place (3) 58.71 63.96 56.89 62.79 58.62 

---------t--------+--------t--------+----··---t--------+ 
Residential 84 32 108 20 9 253 

. Place (4) 8.18 9.61 9.13 9.30 15;52 

---------t--------+--------+--------+--------+--------+ 
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Comparison of Mean Level of Prior . 
Dispositions 

Inlormal Sanction Nonresident Place Resident Place 

_ Level 6 _ Level 8 _ Direct File 

_ Waiver IWiA Indict 
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Comparison of. Maxirp.um Level of Prior 
DISpositions 

Other Service Informal Sanction Nonresident Place Resident Place 

_ Level 6 

_Waiver 

_ Level 8 

liW;"J Indict 

_ Direct File 
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Comparison of Mean of Maximum Prior 
Dispositions 

Other Service Inlormal Sanction Nonresident Place Resident Place 

_ level 6 _ level 8 _ Direct File 

~ Waiver _ Indict 
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especially lrua of the level a DHRS group and the direct file group. Because it 

is salest to assume that if Juveniles were not direct flied, it would be desirable for 

them to be placed in a deep end (level 8) program. the focus on comparisons 

between these two particular groups is appropriate. 

In the real world of juvenile Justice practice, however, cases are seldom 

considered in terms of only one variable. Few officials would decide upon a 

case, for example, strictly on a basis of offense severity or prior history of 

offending or prior rehabilitative efforts. Generally juvenile Justicl:' officials take 

several variables into account simultaneously an::t make their decisions by 

considering them as part of a package. In this light. then, the descriptions above 

for the various groups should be seen as sirr.piy that, descriptive statistics. In 

the following analysiS, the five groups are compared in torms of four important 

legal variables combined. 

Group Comparisons by Combinations of Important Legal Variables 

For this part of the analYSis, the groups are compared in terms of a 

'summary score: The summary score is derived by adding the scores of four 

variables (severity of instant offense, severity of prior offenses, level of prior 

dispositions, and the number of prior delinquency referrals) for each individual. 

Each juvenile might attain a summary score ranging from 4 to as high as 20 to 

24 depending on whether 6 or 8 pOint scale is used to measure the seriousness 

of offenses. The summary mean score is the mean of individual summary 

scores in each group. Because we have used four different measures of three 

of these variables, four summary scores are provided for each group. They are 
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called Summary 1, 2, 3, or 4 and the method of computation is illustrated on the 

two pages entitled ·Comparison of Groups by Summary Scores.· 

- - 2 summary score tables and 4 graphs about here --

Each group may be compared with each other group In terms of the 

same summary score. That is, if the juveniles comprising each group are 

thought of In terms of their average level of seriousness or dangerousness, the 

mean scores from each summary measure may be used as the basis for 

comparison across group. Focusing again on just the DHRS level B and the 

direct file group, it is clear that the two groups are not comprised of significantly 

different sorts of Juveniles. While the differences are not substantial in any 

fundamental sense, the dlHerences that are evidenced show the DHRS level 8 

group Includes slightly more serious offenders. 

Any given juvenile might attain a severity score as high as 17 to 21 

depending on which summary score Is used. The four graphs entitled 

·Summary Scores by Groups· show clearly that all of the groups are similar in 

composition, although the indictment group, the waiver group, and the DHRS 

level B group show slightly higher average seriousness. levels. That Is to say, 

indications from this analysis are that the seriousness levels of juveniles 

committed to deep end Juvenile DHRS programs are not greatly different from 

those of the direct file group. Even the waiver and Indictment groups, when 

evaluated in terms of average scores of four variables, are not greatly different 

from those cases left in the juvenile justice system and committed to deep end 

DHRS programs. 
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comparison of Groups by summary scores 

Groups/ Variables Mean S.D. 

HRS 

HRS 

MRS 

Level 6 Placement 

summary 1 '12.06 
summary 2 12.11 
Summary 3 13.30 
Summary 4 13.36 

Level 8 Placement 

Summary 1 13.16 
Summary 2 13.26 
summary 3' 14.80 
Summary 4 14.94 

Group ( Level 6+Level 8 ) 

Summary 1 12.33 
summary 2 12.39 
Sl1IDlIIary 3 13.67 
Summary 4 13.75 

•• Summary 1 Mean severity of Instant Offenses (1) + 
Mean Severity of Prior Offenses (1) + 
Mean Level of Prior Dispositions + 
Number of Prior Referrals 

Summary 2 Mean Severity of Instant Offenses (2) + 
Mean Severity of Prior Offenses (2) + 
Mean Levei of Prior Dispositions + 
Number of Prior Referral 

2.25 
2.29 
2.44 
2.48 

2.00 
2.07 
2.20 
2.29 

2.25 
2.29 
2.47 
2.53 

Summary 3 Maximum Severity of Instant Offenses (1) + 
Maximum severity of Prior Offenses (1) + 
Maximum Level of Prior Dispositions + 
Number of Prior Referrals 

summary 4 Maximum Severity of Instant Offenses (2) + 
Maximum Severity of Prior Offenses (2) + 
Maximum Level of Prior Dispositions + 
Number of Prior Referral 

Min, Max. 

7 17 
7 18 
7 19 
7 20 

7 17 
7 17 
7 19 
7 21 

7 3,7 
7 18 
7 19 
7 21 
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Groups/ variables Mean S.D. 

Direct File Group 

Summary 1 12.58 
Summary 2 12.74 
Summary 3 13.86 
SUJ:llllary 4 14.07 

Waiver Group 

summary 1 13.33 
Summary 2 13.55 
Summary 3 1~.90 

summary 4 15.19 

Indict Group 

Summary 1 13.46 
summary 2 14.02 
Summary 3 14.96 
summary 4 15.59 

Adult Court Group ( Direct File + waiver + Indict) 

summary 1 
summary 2 
Summary 3 
SUl1l.1nary 4 

12.72 
12.91 
14 .05 
14.29 

*. summary 1 Mean Severity of Instant Offenses (1) + 
Mean severity of Prior Offenses (1) + 
Mean Level of Prior Dispositions + 
Number of Prior Referrals 

Summary 2 ~lean severity of Instant Offenses (2) + 
Mean Severity of Prior Offense~ (2) + 
Mean Level of Prior Dispositions + 
Number of Prior Referral 

2.33 
2.46 
2.63 
2.79 

1.91 
2.00 
2.12 
2.27 

1.81 
2.05 
2.17 
2.39 

2.28 
2.41 
2.58 
2.75 

Summary 3 Maximum severity of Instant Offenses (1) + 
Maximum Severity of Prior Offenses (1) + 
Maximum Level of Prior Dispositions + 
Number of Prior Referrals 

Summary 4 Maximum severity of Instant Offenses (2) + 
Maximum Severity of Prior Offenses (2) + 
Maximum Level of Prior Dispositions + 
Number of Prior Referral 

Min. Max. 

5 
5 
5 
5 

8 
8 
8 
8 

9 
10 
10 
10 

5 
5 
5 
5 

19 
20 
19 
21 

18 
18 
19 
20 

19 
21 
19 
21 

19 
21 
19 
21 
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Summary Scores by Groups 
(Based on 6 pOint mean scale) 
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Summary Scores by Groups 
(Based on 8 pOint mean scale) 
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Summary Scores by Groups 
(Based on 6 point maximum scale) 
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Summary Scores by Groups 
(Based on 8 point maximum scale) 
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Dividing Serious Offenders by levels 01 Risk 

Another way to think about various juvenile and adun court options for 

serious juvenile oHenders in Florida Is to consider how those juveniles that 

might be judged high or low risk are trealed. During the eight month study 

period, 3,150 juveniles were either committed to deep end DHAS programs or 

were transferred to adult court by means of direct file, waiver, or indictment. It is 

reasonable to assume that this group includes the most serious juvenile 

offenders in Florida during the study period. Yet, the data presented above 

shows thai there Is considerable variability in this group. Some juveniles 

appear to be very serious high risk cases while others are probably safely 

thought of as relatively low risk cases. The following analysis is designed to 

examine how the low and high risk cases from this group of generally serious 

offenders are <ivlded Inlo the DHRS and adult court groups. 

Risk Iavolls determined by conSidering the whole group of 3,150 serious -

juvenile offenders. It is assessed by reeading each legal variable into three 

categories based on its mean and standard deviation, and after the four 

variables are summated, the summated score is divided into three levels. The 

low risk group is comprised of any juvenile whose summated score is more Ihan 

one standard deviation lower than the mean at the summated score, High risk 

groups ara Ihose whose summated scores are more than one standard 

deviation above the mean. The "medium" group Is comprised of the juveniles 

who lall between the high and low risk cases. The first four tables combine the 

two DHRS groups into one group and the three adult court groups into one 

group for broad comparison. 
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- - 4 tables and 4 graphs on high risk group distribution about hera --

The total number of cases Included in these tables is 2,471. Cases that 

were missing information on one or more of the four variables used to 

categorize risk level were deleted from the analysis. The first two tables 

(labelled Classification 1 and Classification 2) show that nearly two thirds of the 

high risk cases are among those transferred to adult court. At the same time, 

however, more than half of the lowest and medium risk cases were transferred 

to aduH court. These two tables use the mean measures described above. The 

pattern 01 results changes somewhat In tho next two tables which use maximum 

In place of mean Indicators of severity. Here, the proportion of the low risk 

group going to adult court Is equal to the proportion of the high risk group that Is 

transferred to aduH court. This means, In effect, that selection of cases for adult 

court transfer does not discriminate very well between the most serious cases 

and the least serious cases as defined by these lour variables. 

The Issue of how these high and low risk casas are distributed across the 

two OHRS groups and the three adult court transfer groups Is addressed in the 

next four tables and g'raphs. The focus again is on the DHRS level 8 group and 

the direct file group. Using the mean and maximum measures of severity and 

looking at all four tables, some patterns appear. First, no matter what measures 

01 severity is used, the largest proportion 01 the high risk group is direct filed into 

adult court. Second, and counterintuitive given the traditional views about how 

the direct file provisions 'are used, the largest portion of the low risk group Is 

also direct filed Into adult court. Third, the largest portion 01 the medium risk 

group is also direct filed into adult court. Fourth. by stark contrast to these 

patterns of results, a very smail proportion 01 the low risk group and a 
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High Risk Group by HRS Placement and Transfer to Adult, Based on 
Mean Severity of Instant Offenses, Mean Severity of Prior Offenses, Mean 
Level of Prior Dispositions, and Prior Referrals. ( Classification 1 ) 

HRS Transfer 
Place Adult court 

---------+--------+--------+ 
LoW Risk 94 106 200 

47.0 53.0 
---------+--------+--------+ 
Medium 937 1158 2095 

44.7 55.3 
---------+--------+--------+ 
Hiqh Risk 62 114 176 

35.2 64.8 
---------+--------+--------+ 
TOTAL 1093 1378 2471 

-Chi-square 
P-value 

6.6 (D.F.= 2) 
0.037 

High Risk Group by MRS Placement and Transfer to Adult, Based on 
Mean severity of Instant Offenses, Mean Severity of Prior offenses, Mean 
Level of Prior Dispositions, and Prior Referrals ( Classification 2 ) 

HRS Transfer 
Place Adult court 

---------+--------+--------+ 
Low Risk 92 106 198 

46.5 53.5 
---------+--------+--------+ 
Medium 931 1149 2080 

44.8 55.2 
.,._-------+--------+--------+ 
High Risk 70 123 193 

36.3 63.7 
---------+-------_.,---------+ 
TOTAL 1093 1378 2471 

Chi-square 
P-value 

5.6 (D.F.= 2) 
0.061 
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High Risk Group by HRS Placement and Transfer to Adult, Based on 
Maximum severity of Instant Offenses, Maximum Severity of Prior Offenses, 
Maximum Level of Prior Dispositions, and Prior Referrals 
( Classification 1 ) 

HRS Transfer 
Place Adult Court 

---------+--------+--------+ 
Low Risk 79 145 224 

35.3 64.7 
---------+--------+--------+ 
Medium 785 829 1614 

48.6 51.4 
---------+--------+--~-----+ 
High Risk 229 404 633 

36.2 63.8 
---------+--------+--------+ 
TOTAL 1093 1378 2471 

Chi-square 
P-value 

36.64 (D. F.'" 2) 
0.000 

High Risk Group by HRS Placement and Transfer to Adult, Based on 
Maximum Severity of Instant Offenses, Maximum Severity of Prior Offenses, 
Maximum Level of Prior Dispositions, and Prior Referrals 
( Classification 2 ) 

HRS 
Place 

Transfer 
Adult Court 

---------+--------+--------+ Low Risk 79 153 232 
34.1 65.9 

---------+--------+--------+ 
Medium 769 836 1605 

47.9 52.1 
-~-------+--------+--------+ 
High Risk 245 389 634 

38.6 61.4 
---------+--------+--------+ 
TOTAL 1023 1378 2471 

Chi-square 
P-value 

26.59 (D.F.= 2) 
0.000 
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Risk Groups(8ased on 6~point mean) QY 
HRS Placement and Adult-Court Transfer 

HRS Placement Transfer to Adult Court 

1_ Low Risk .. Medium Risk _ High Risk 
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Risk Groups(8ased on a-point mean) by 
HRS Placement and Adult-Court Transfer 

HRS Placement Transfer to Adult Ct)urt 

I ~ Low Risk _ Medium Risk _ High Risk 
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Risk Groups(8ased on 6-point max} by 
HRS Placement and Adult-Court Transfer 

HRS Placement Transfer to Adult Court 

1_ low Risk .. Medium Risk _ High Risk 
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Risk Groups(8ased on a-point max) by 
HAS Placement and Adult-Court Transfer 

30+---

0-1---­
HRS Placement Transfer to Adult Court 

I ~ Low Risk _ Medium Risk _ High Risk 
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comparatively small proportion of the mtldlum risk group end up In leve! 8 

programs. Aflh and finally, It Is significant to note that despite the fact that the 

adult court options such as direct file and Vlalver could have been exercised in 

most of the cases Identified In this data set, a sizable proportion of the highest 

risk cases remained In the juvenile Justice ,~ystem . 

•• 4 tables and 4 graphs on high risk group distribution about here •• 

If the success of Florida's transfer provisions are Judged In terms of 

Whether the most serious of the most serious cases (I.e., the worst of the deep 

end cases) are Identified and sent to the adult court, these figures would not 

indicate great success. Instead, what they show Is that more than a third of the 

high risk cases are left In the Juvenile Justice system. Further, those high rlsl< 

juveniles left In the Juvenile Justice system are as likely to have bean placed In 

level 6 programs as level 8 programs. More Interesting still, Is the fact that a 

substantially larger proportion of low risk Juveniles were direc! filed than were 

placed In the level 6 DHRS programs. If these various measures of rolalive risk 

are in any fundamental sense indicative of actual risk to the public, these tables 

and graphs raise a very important question. That is, do the direct file provisions 

in Florida law and the policies and practices of prosecutors with respect to this 

law provide any greater protection to the public than would have been the case 

otherwise? 

Compelfing as the questfon is, it cannot be answered within the confines 

of this study or with data that are currently available. This Is a quesjlon that 

, • should be asked and it is one that should be answered despite the fact that it Is 
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High Risk Group by Levels of HRS Placement and Methods of Transfer 
to Adult, Based on Mean Severity of Instant Offenses, Mean severity of Prior 
Offenses, Mean Level of Prior Dispositions, and Prior Referrals 

( Classification 1 ) 

Level 6 Level B 
Place Place 

Direct waiver 
File 

Indict 

---------+--------+--------+--------+--------+--------+ 
LoW Risk 86 8 9B 6 2 200 

43.0 4.0 49.0 3.0 1.0 
--------~+--------+--------+--------+--------+--------+ 
Medium 707 230 950 162 46 2095 

33.7 11.0 45.3 7.7 2.2 
---------+--------+--------+--------+--------+--------+ 
High Risk 32 30 79 27 B 176 

18.2 17.0 44.9 15.J 4.5 
---------+--------+--------+--------+--------+--------+ 
TOTAL 825 268 1127 195 56 2471 

Chi-square 
p-value 

57.28 (O.F.= B) 
0.000 

High Risk Group by Levels of HRS Placement and Methods of Transfer 
to Adult, Based on Mean Severity of Instant Offenses, Mean Severity of Prior 
Offenses, Mean Level of Prior Dispositions, and Prior Referrals 

( Classification 2 ) 

Level 6 Level B Direct Waiver Indict 
Place Place File 

---------+--------+--------+--------+--------+--------+ 
Lo"t Risk 84 8 98 6 2 19B 

42.4 4.0 49.5 3.0 1.0 
---------+--------+--------+--------+--------+--------+ 
Medium 704 227 944 160 45 2080 

33.8 10.9 45.4 7.7 2.1 
---------+--------+--------+--------+--------+--------+ 
High Risk 37 33 85 29 9 193 

19.2 17.1 44.0 15.0 4.7 
---------+--------+--------+--------+--------+--------+ 
TOTAL 825 26B 1127 195 56 2471 

Chi-square 
p-value 

57.71 (O.F.= 6) 
0.000 
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High Risk Group by Levels of HRS Placement and Methods of Transfer 
to Adult, Based on Maximum severity of Instant Offenses, Maximum Severity 
Prior OffenseS, Maximum Level of Prior Dispositions, and Prior Referrals 

( Classification 1 ) 

Level 6 Level 8 Direct Waiver Indict 
Place Place File 

---------+--~-----+--------+--------+------... -+--------+ 
Low Risk 71 8 134 9 2 224 

31.7 3.6 59.8 4.0 0.9 ---------+--.,.j--_ ... -+--------+_ ... ------+--------+--------+ 
Medium 622 163 686 111 32 16~4 

38.5 10.1 42.5 6.9 2.0 

---------+--------+--------+---------t--------+--------+ High Risk 132 97 307 75 22 633 
20.9 15.3 48.5 11.8 3.5 

---------+--------+--------+--------+--------t--------t TOTAt. 825 268 1127 195 56 2471 

Chi-square 
P-value 

106.20 (D.F.= 5) 
0.000 

High Risk Group by LeVels of HRS Placement and Methods of Transfer 
to Adult, Based on Maximum Severity of Instant Offenses, Maximum Severity 
prior Offenses, Maximum Level of Prior Dispositions, and Prior Referrals 

( Classification 2 I 

Level 6 Level 8 Direct Waiver Indict 
Place Place File 

---------t--------t--------+--------+--------+--------t 
Low Risk 72 7 140 11 2 232 

31.0 3.0 60.3 4.7 0.9 

---------+--------+--------t--------t--------t--------t Medium 622 147 693 111 32 1605 
38.8 9.2 43.2 6.9 2.0 

---------+--------+--------+--------+--------+--------+ 
High Risk 131 114 294 73 22 634 

20.7 18.0 46.4 11.5 3.5 

-----·----+--------+--------t--------+--------t--------+ TOTAL 825 268 1127 195 56 2471 

Chi-square 
P-value 

63-659 - 93 - 4 

127.26 CD.F,= 8) 
0.000 
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Risk Groups(Based on 6-point mean) by 
HRS Placement and Adult-Court Transfer 

levelS Direct Waiver Indict 

[_LOW Risk _ Medium Risk _ High Risk 
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Risk Groups(8ased on a-point mean) ~y 
HRS Placement and Adult-Court Transfer 

Level 6 Level 8 Waiver Indict 

1_ Low Risk _ Medium Risk _ High Risk 
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Risk Groups{8ased on 6-point max) by 
HAS Placement and Adult-Court Transfer 

60+-----------------

Level 6 LevelS Waiver Indict 

I m Low Risk _ Medium Risk _ High Risk 
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Risk Groups(8ased on a-point max) by 
HRS Placement and Adult-Court Transfer 

Level 6 Level 8 Direct Waiver Indict 

1_ low·Risk _ Medium Risk _ High Risk 

18 
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far more complex than it first appears. The final se~tion of this report turns to a 

more detailed discussion of this issue. 
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Part 3. Pfreot File and Publio PlolecUon. 

The prosent sllIdy confirms the approprialonBs8 of ukJng whethal the 

direct Ills Jaw prov!deG greater prolet1lon t) the public than would ba tht case If 

such a IIIW w!lre not on the books. "WIl& nct the purpose of lhla study to 

adOrea. Oi l!tt4lmpt to answer that questIon. Rather th[& slUdy was Intended to 

determIne !fJhelhor t!lore was a nsod to ask the question at all Thlrtls to say, 

the ganem! question that guIded tite present rsuearch was deslgnod to 

determine y(h8tl1or tho luvonlles seltcted for transfer to adult court ara 

domonslrably more serious offenders than tho~ Who89 cases are disposed In 

deep end ~&nlla JuGtlce programs. Hat,'the answer bean that transfer casosln 

general and cfIrac1 file cauos In partlcu!~ Include Juveniles who are ~early more 

serious ofaldora, there would havo !;1i,i8n no need (or, at least the need would 

havo been lass compelling) to ask whather tlrect file provides added protectlon 

10 the pubic. That Is not the anSWer that the above IIndings support, howe1f"r. 

and that Is the reason the quast/on of public safety Is an Important one. 

The findings from this study ahow that Ihe offense and offense hIstory 

CharacteristiCS of Juveniles direct flied Inlo adult court. whether laken one 

variable III a time or consIdered In combination. do not Indlcato that the more 

sarlous and more dangerous luvenll~ erG SGlectod for adult court. Rather. the 

general conclusion that can be drawn from the present S1udy Is that the 

Juvenllos dsposed In the Juvenile lu&~ system and placed In deep end OHRS 

programa are very sImilar 10 }uvenlles direct flied Into adult rourt. There Is no 

support In lie elale. analyxed here for concluding that the selection of cases for 

direct file has effectively sorted out either a more clangerous or a more 

Intractable type of offender. Indeed. dependIng upon how.one views the 
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Import3llC& of yariableS such a3 seyarlty of offen", sevorlly of prior record of 

offendIng, IaVtrlly of paet dlspoaillona, and \Ila number of prIor dallnque"?y 

referrals, H could aa easily be argued that dGep end Juvenile Justice casas are, 

on average, more 86r1OuB cffendam than are then In the direct file group. 

This set of findings 18 similar to flndlngo from a smaller sample and an 

earlier time JIll/lod In Florida (Bishop. Frazier and Henrot1a, 1989). Some WID 

stili find this study one or more steps short of fully oonvlnclng. They will arguo 

that the present data have shortcomIngs or that the Florida public Is atiU better 

protectad because of the direct filII law even If the juveniles tranCl/erred by that 

mesne are not more serious offenclars. To the first point, thara Ie no challenge. 

The data that 1119 currently avallable to fully and effectively study this IS9UII are 

Incomplete and cIIfflculilf not Impossible to combine. 'A much larger project wllh 

much batter data tliat track Individuals and cases through every stage 01 Justice 

processing and that permit effective follow·up are nacessa!',. to address thIs 

question In the detail It deserves. To the 1l000nd poInt suggesting there Ie 

greater public protection because the dIspositIons meted out 10 direct me cases 

are more Gff8a/va, there can be no defensible answer to that concem without 

further resean:il. The remaInder of thIs section fOCUB98 upon the questions that 

need to be asked and the kinds 01 data that need to be conected to address the 

IS6U9 of ptbIIc safety. 

SInce the Issue here Is whether direct file affords greater prolectlon to the 

public than would be the case H that means of transfer were unavallabls, the 

question must be made clear. This may be done both by bnlaklng It Into· a 

number of more specific quastlons and by defining terms more carefully. First, 

then, there muct be come decision as to what aspoct of direct file shoul<f be 
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evaluated. Should Ihlo'l focus bo on tho law, on poll~es generated by 

prosecutOl'$ on how the law should ba applied, Dr on actual Ph1lctlC!lO of 

p(osecutOllln applying the law? That Is, does the vory existence of tha dlrl'lCl 

file provision help to proleOl the pubDCl by providing iii symbolic threat 10 thooo 

juvanllea who might otherwl&CJ commit crim(l8? Staled more (lImply, doGS the 

9)(\stonce of the cllr&C1 file law help prevent or deter ctlm& among those age 

groups 8UtIJoct to dll'5ct fila because they (eaUle they may b9 prosecuted In 

adult court? "It Is not tills symboHo effect of tho law that Is ttls focus of Interest. 

Is there &rI Interest in whether the poUcles of various protmutors' 01f10lil8 have 

different effects In terms ot selecting cilffarent numbers and typ96 of cases for 

transfer to adult court? If ao, would the Interest then shift to whether tho crime 

rate; among ~enlle9 la/'llduced all Q re8U1t? Or, since actual practice doss not 

always foIbW policy 9XIlctly, do oome pre,ot/oos used by prol.l8cutors have more 

beneficial f,i'Ioct8 on pubIc protection than othor.? 

Flnall)', what exaotIy 1& meant by public: proteC¢lon Bnd how should It be 

measured? 18 public: pml9Ollon Indlcated by crime rate, varlatlons In the rate ()f 

sorlous ~, or are there DIller measures altogl!thGr Involved? How 'hould 

the effecta ot various adult JU$1lce system dISpositions be compared to various 

}uvenllG Justice system treatments? Is pUblic protection achieved If a Juvenile Iii 

Incapacllllf9d by Incaf'()Oratlon In prl(lon If the term of Incarceratltm Is no lOnger 

lhan would hsva busn the DatO had tho jtlvenlle remained In the Juvenile Justice 

system? What are the comparative recldlvlsm rates and retards 01 deop Gnd 

juvenile ofIenders and adult court transfars? Is the publie more protected by 

direct file H the ultimate sentenoo Is probation? Slated tlIffetenlly, Is adult 

probation I1'IQCtl effective 911 a detemlnt of future crime than comparable luvenlle 
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justice troatments? While there are many opinions about these issues, there 

are no empirically grounded answers. 

The above braakdown of questions Is far from an exhaustive IIsl of the 

ways the issue or direct file and p\l,blic safely may be conceptualize9. The 

purpose of Ihe discussion here Is to Indicate that any research that Is designed 

to address the question of the comparative effects of direct file and the possible 

adult court sanctions with those dispositions and treatments available In the 

Juvenile justice system must Initially refine both the question and the e.resumed 

measures of variables. This Is routine research work, so It Is not In itself 

problematic. What Is finally decided, however, sets the cast on the next 

Important consideration. What data are necessary to answer the questions 

decided upon? As Indlcatei:l and arguGd In Part 1 of this report, the state-wide 

data sources now available cannot In their present form be used to address this 

question. 

If it is assumed, however, that at least several of the questions above are 

Important In any research project that would bring closure to the debate about 

the value of the direct file provisions of Florida law, several data conslderallons 

are neceSSBl)'. AI a minimum, some transaction based data covering a sample 

of 16 and 17 year olds In both the juvenile and the adult criminal Justice system 

would be required. That Is, one would have to be able to track a sample of 

cases through each stage of the justice process from the point of entry to final 

disposition. Individual as well as case level data would be necessary and some 

method of Identifying both across agencies (e.g., law enforcement, DHRS, 

prosecUlion, juvenile court, adult court, county Jail, DOC, and other agencies 

charged with carrying out adult sanctions). 
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As Importa,nt as the above data would be a data set that enabled 

researchers to Identify direct l1Ie cases In all adult court disposllion categories 

(e.g. house arrest, probation, Jail sentence, prison Incarceration and the level of 

custody while Incarcerated). A sample of Individuals would have to be drawn 

from eact, adult court disposltlon group. The sample would have to be of 

sufficent slz9 \0 provide a reasonable basis for esl1maling outcome effects. 

The major outcome effect to be focused upon would be recidivism. Bul this 

Issue would need to 00 further specified In terms of the rale 01 recidivism by 

grou:>, the time between the end of treatment and first subsequent offense, and 

the seriousness 01 subsequent offenses compared to other groups ~ well as 

compared to previous offense histories. These same data would be required lor 

juvenlles adjudicated as delinquent and committed to deep and juvenile justlco 

system programs. In both the case of the adult system disposition groups as 

well 8li the juvenile Justice program groups, some new data would have to be 

collected If the cases are to be matched In terms of exact level of offense 

seriousness. This Is because the offense codes used by DHRS are Inexact and 

they constitute only a small proportion of those used In the adult syttem. 

What we know from this study is that, given current available data, direct 

file cannot not easily be justified on the grounds that it selects the mog1 serious 

offenders lor adult court. Whether the existence of the law, the various policies 

designed to regulate Its application, or the actual application of these statutory 

provisions produce greater levels of public protection Is net known and cannot 

be determined with the data sources identified hare. The question also cannot 

be $atis~orlly answered by expert opinion. 
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Appendix A 

Judicial Circuits by 

County 
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Judicial Circuits 

Judicial Circuit 

First Circuit 

Second circuit 

Third Circuit 

Fourth Circuit 

Fifth Circuit 

sixth Circuit 

Seventh circuit 

Eighth circuit 

Ninth Circuit 

Tenth Circuit 

Eleventh Circuit 

Twelfth Circuit 

Thirteenth Circuit 

Fourteenth circuit 

Fifteenth Circuit 

Sixteenth Circuit 

seventeenth Circuit 

Eighteenth Circuit 

Nineteenth Circuit 

Twentieth circuit 

105 

counties 

Escambia, Okaloosa, santa Rosa, 
Walton 

Fr.anklin, Gadsden, Jefferson, Leon, 
Liberty, Wakulla 

Columbia, Dixie, Hamilton, Lafayette, 
Madison, Suwannee, Taylor 

Duval, clay, Nassau 

citrus, Hernando, Lake, Marion, Sumter 

Pasco, Pinellas 

Flagler, Putnam, st. Johns , Volusia 

Alachua, Baker, Bradford, Gilchrist, 
Levy, Union 

Orange, Osceola 

Hardee, Highlands, Polk 

Dade 

DeSoto, Manatee, Sarasota 

Hillsborough 

Bay, Calhoun, Gul.f, Holmes, Jackson, 
Washington 

l?alm Beach 

Monroe 

Broward 

Brevard, Seminole 

Indian River, Martin, Okeechobee, 
st. Lucie 

Charlotte, Collier, Glades, Hendry, Lee 

86 



100 

--~-- --.-----------......., 
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Appendix B 

HRS Districts by 

County 
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HRS Districts 

HRS District 

District 1 

District 2 

District 3 

District 4 

District 5 

District 6 

District 7 

District 8 

District 9 

District 10 

Dist,rict 11 

108 

counties 

Escambia, Okaloosa, santa Rosa, 
Walton 

Holmes, Jackson, Washington, Bay, 
Calhoun, Gulf, Franklin, Liberty, 
Wakulla, Leon, Madison, Taylor, 
Gadsden, Jefferson 

Hamilton, Lafayette, Suwannee, Dixie 
Gilchrist, Columbia, Union, Bradford, 
Alachua, Levy, citrus, Hernando, Sumter, 
Lake, Marion 

Nassau, Baker, Duval, Clay, St.Jones, 
Flagler, Volusia 

Pasco, Pinellas 

Hillsborough, Polk, Manatee, Hardee, 
Highlands 

Seminole, Brevard, orange, Osceola 

Sarasota, De soto, Charlotte, Glades, 
Lee, Hendry, Collier 

Indian . River, Okeechobee, St.Lucie, 
Martin, Palm Beach 

Broward 

Dade, Monroe 
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Attachment 10 

HRS DISTRICT BOUNDARIES 
AND 

SELECTED JUVENILE JUSTICE FACILITY 
SITES 

I!) TRAINING SCHOOL 
@ HALFWAY HOUSES (Le., 

START, STOP, AND 
• HALFWAY HOUSES) 

@ DETENTION CENrERS 

89.1 
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Appendix C 

Dishibution of Referral Offenses 

by 

Levels of HRS Placement and Methods 

of Adult Court Transfer 

91 



111 

Distribution of Instant Offenses by Levels of HRS Placement and 
Methods of Adult Court Transfer 

-------------t------t------t------t------t------t------t---------
Offense Level Level HRS Direct Waiver Indict Transfer 

6 & Total File Total 
-------------t------+------+------+------+-----~+------+---------
Murder/ 17 7 10 34 
Manslaughter 0.66 1.35 6.67 
-------------+------+------+ +------+------t------+ 
Attempted 2 7 9 40 5 5 50 
Murder 0.06 0.32 1.55 0.97 3.33 
-------------+------+------+ +------+------t------+ 
Sexual 10 5 15 17 20 2 39 
Battery 0.28 0.23 0.66 3.86 1.33 
-------------+------t------+ t------t------+------+ 
Other Felony 28 2 30 6 0 0 6 
Sex Off!lnses 0.78 0.09 0.23 0.00 0.00 
-------------+------+------+ +------+------+------+ 
Armed i~obbery 33 4:' 80 145 46 17 208 

0.92 2.12 5.62 8.88 11.33 
-------------+------t------+ +------+------+------+ 
Other Robbery 42 56 98 68 15 0 83 

1.17 2.52 2.64 2.90 0.00 
-------------+------+------+ +------+------+------+ 
Arson 4 0 4 9 3 1 13 

0.11 0.00 0.35 0.58 0.67 
-------------+------+------+ +------+------+------t Burglary 532 287 819 418 93 18 529 

14.80 12.92 16.20 17.95 12.00 
-------------+------+------+ +------t------+------+ 
Auto Theft 345 182 527 209 25 12 246 

9.60 8.19 8.10 4.83 8.00 
------------t------t------+ +------+------t------+ 
Grand Larceny 210 78 288 210 35 12 257 

5.84 3.51 8.14 6.76 8.00 
-------------+------+------t +------+------+------+ 
Receiving 26 46 72 29 11 3 43 
Stolen Pro. 0.72 2.07 1. 12 2.12 2.00 
-------------+------+------t +------+------+------+ Concealed 26 8 34 60 13 1 74 
Firearm 0.72 0.36 2.33 2.51 0.67 
-------------+------+------+ +------+------+------+ Aggravated 176 200 376 171 34 9 214 
Assault/Bat. 4.90 9.00 6.63 6.56 6.00 
-------------+------+------+ +------+------+------+ Forgery and 9 1 1 11 
Uttering 0.35 0.19 0.67 
-------------t------t------+ +------+------+------+ 
Felony Via. 142 69 211 205 69 11 285 
of' Drug Laws 3.95:).11 7.95 13.32 7.33 
-------------t------+------t t------+------+------+ 
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--------------+------+------+------+------+------+------+---------
Offense Level Level HRS Direct Waiver Indict Transfer 

6 8 Total File Total 
-------------+------+------+------+------+------+------+---------
Felony Marij. 9 0 9 38 2 1 41 
Offense 0.25 0.00 1.47 0.39 0.67 
-------------+------+------+ +------+------+------+ 
Escape 437 276 713 30 21 1 $2 

12.16 12.43 1.16 4.05 0.67 
-------------+------+------+ +------+------+------+ 
Resisting Arr., 18 5 23 25 3 3 31 
W Violence 0.50 0.23 0.97 0.58 2.00 
-------------+------+------+ +------+------+------+ 
Shooting a 7 6 13 29 14 2 45 
Missile 0.19 0.27 1.12 2.70 1.33 
-----,--------+------,+------+ +------+------+------+ 
Other Felony 111 119 230 185 33 22 240 

3.09 5.36 7.17 6.37 14.67 
-------------+------+------+ +------+------+-:----+ 
Assault/ 207 123 330 86 11 0 97 
Battery 5.76 5.54 3.33 2.12 0.00 
-------------+------+------+ +------+------+------+ 
Prostitution 2 10 12 100 1 

0.06 0.45 0.04 0.00 0.00 
-------------+------+------+ +------+-----.. +------+ 
other Sex 3 0 3 
Offense 0.08 0.00 
-------------+------+------+ +------+------+-----,,+ 
Petit 172 71 243 ao 9 3 92 
Larceny 4.78 3.20 3.10 1.74 2.00 
-------------+------+------+ +------+------+------+ 
Retail 'I'heft 101 56 157 34 2 0 36 

2.81 2.52 1.32 0,39 0.00 
-------------+------+----_.,0+ +------+------+------+ 
Receiving 200 2 
Stolen Pro. 0.08 0.00 0.00 
-------------t------+------+ +------+------+------+ 
Concealed 5 1 6 11 0 0 11 
Weapon 0.14 0.05 0.43 0.00 0.00 
-------------+------+------+ +------+------+------+ 
Disorderly 50 26 76 18 2 0 20 
Conduct 1.39 1.17 0.70 0.39 0.00 
-------------+------+------+ +------+------+------+ 
Criminal 138 84 222 84 8 3 95 
Mischief 3.84 3.78 ')' 26 1. 54 2.00 
-------------+------+------+ +------+------+------+ 
Trespassing 80 48 128 43 1 1 45 

2.23 :2.16 1.67 0.19 0.67 
-------------+------+------+ +------+------+----_ .. + 
Loitering and 49 29 78 26 2 0 28 
Prowling 1.36 1.31 1.01 0.39 0.00 
-------------+------+------+ +------+------+------+ 
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--------------+------+------+------+------+------+------+---------
Offense Level Level HRS Direct Waiver Indict Transfer 

6 8 Total File Total 

-------------+------+------+------+------+------+------+---------
Misdemeanor 1 5 6 11 4 . 4 19 
vio. of Drug 0.03 0.23 0.43 0.77 2.67 

-------------+------+------+ +------+------+------+ 
Misdemeanor 25 11 36 28 4 0 32 
Marijuana .0 •• 70 0.50 1.09 0.77 0.00 

-------------+------+------+ +------+------+------+ 
Possession of 26 0 26 19 0 0 19 
Alcoholic Bey. 0.72 0.00 0.74 0.00 0.00 

-------------+------+------+ +------+------+------+ 
Other Alcohol 12 0 12 2 0 0 2 
Offense 0.33 0.00 0.08 0.00 0.00 

-------------+------+------+ +------+------+------+ 
Violation of 1 4 0 5 
Hunting 0.04 0.77 0.00 

-------------+------+------+ +------+------+------+ 
Resisint Arr. 152 04 216 92 8 2 102 
W/o Violence 4.23 2.88 3.57 1.54 1.33 

-------------+------+------+ +------+------+------+ 
Unauthorized " 0 4 1 0 0 1 
Use of Vehic. 0.11 0.00 0.04 0.00 0.00 

-------------+------+------+ +------+------+------+ 
Other 76 43 119 53 5 " 62 
Misdemeanor 2.11 1.94 2.05 0.97 2.67 

----.. --------+------+------+ +------+------+------+ 
contempt.. of 27 56 83 31 1 0 32 
Court 0.75 2.52 1.20 0.19 0.00 

-------------+------+------+ +------+------+------+ 
Violation of 8 4 12 2 0 0 2 
Ordinance 0.22 0.18 0.08 0.00 0.00 

-------------+------+------+ +------+------+------+ 
Felony Traff. 1 5 6 1 2 0 3 
Offense 0.03 0.23 0.04 0.39 0.00 

-------------+------+------+ +------+------+------+ 
Other Traffic 4 0 4 7 1 0 8 
Offenses 0.11 0.00 0.27 0.19 0.00 

-------------+------+------+ +------+------+------+ 
Non-Law Vio. 103 59 162 12 0 1 13 
of Comm. Con. 2.87 2.66 0.47 0.00 0.67 

-------------+------+------+ +------+------+------+ 
Reopened upon 55 37 92 5 4 0 9 
Apprehension 1.53 1.67 0.19 0.77 0.00 

-------------+------+------+ +------+------+------+ 
Case Reopened 12 0 12 9 0 0 9 

0.33 0.00 0.35 0.00 0.00 

-------------+------+------+ +------+------+------+ 
Transferred 98 89 187 1 a 1 2 
From Others 2.73 4.01 0.04 0.00 0.67 

-------------+------+------+ +------+------+------+ 
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--------------+------+------+------+------+------+------+---------Offense Level Level HRS Direct Waiver Indict Transfer 
6 8 Total File Total 

-------------+------+------+------+------+------+------+---------Local Runaway 11 0 11 
0.31 C.OO 

-------------+------+------+ +------+------+------+ 
Runaway from 0 4 4 
other county 0.00 0.18 

-------------+------+------+ +------+------+------+ 
Truancy 7 1 8 

0.19 0.05 
-------------+------+------+ +------+------+------+ 
Beyond 3 2 5 
Control 0.08 0.09 
-------------+------+------+ +------+------+------+ Interstate 1 0 1 
compact 0.03 0.00 
-------------+------+------+ +------+------+------+ 
Out-of-Town 4 0 
Inquiry 0.11 0.00 

-------------+------+------+------+------+------+------+-------
TOTAL 3595 2221 5816 2580 518 150 3248 
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Appendix D 

Percent of Direct Files by 

HAS District 
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Percent of Direct Files by H RS District. 
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Appendix E 

Percent 01 Direct FlIes by 

Judicial Circuit 
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Percent of Direct Files by Judicial 
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Appendix F 

Distribution of Juvenile Offenders 

by 

Levels of HRS Placement. 

Methods of Transfer to Adult. and 

Judic/al CIrcuits 
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Distribution of Juvenile Offende.rs by Levels of HRS Placement, 
Methods of Transfer to Adult Court, and Judicial Circuits. 

-------------+--------+--------+--------+--------+--------+-------
Circuit Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

circuit 1 65 8 94 9 5 181 
6.05 2.35 6.85 3.81 7.81 

---------+--------+--------+--------+--------+--------+ 
Circuit 2 38 6 28 5 2 79 

3.54 1.76 2.04 2.12 3.13 
---------+--------+--------+--------+--------+--------+ 
circuit 3 20 4 34 2 0 60 

1.86 1.18 2.48 0.85 0.00 

---------+--------+--------+--------+--------+--------+ 
circuit 4 46 36 57 63 4 206 

4.28 10.59 4.15 26.69 6.25 
---------+--------+--------+--------+--------+--------+ 
eircuit 5 51 17 24 5 8 105 

4.75 5.00 1.75 2.12 12.50 
---------+--------+--------+--------+--------+--------+ 
Circuit 6 99 19 247 25 15 405 

9.22 5.59 18.00 10.59 23.44 
---------+--------+--------+--------+-----~--+--------+ 
Circuit 7 102 7 38 6 2· 155 

9.50 2.06 2.77 2.54 3.13 
---------+--------+--------+--------+--------+--------+ 
Circuit 8 27 6 37 1 0 71 

2.51 1.76 2.70 0.42 0.00 
---------+--------+--------+---_ .. _--+--------+--------+ 
Circuit 9 83 17 57 4 3 164 

7.73 5.00 4.15 1.69 4.69 
---------+--------+--------+--------+--------+--------+ 
Circuit 10 55 17 37 5 1 115 

5.12 5.00 2.70 2.12 1.56 
---------+-.. ------+--------+--------+--------+--------+ 
circuit 11 44 63 190 19 0 316 

4.10 18.53 13.85 8.05 0.00 
---------+--------+--------+--------+--------+--------+ 
circuit 12 . 45 5 46 19 0 115 

4.19 1.47 3.35 8.05 0.00 
---------+--------+--------+--------+--------+--------+ 
circuit 13 77 10 253 9 0 349 

7.17 2.94 18.44 3.81 0.00 
---------+--------+--------+--------+--------+--------+ 
Circuit 14 22 6 34 4 2 68 

2.05 1.76 2.48 1.69 3.13 
---------+----_., --+--------+--------+--------+--------+ 
Circuit 15 ,,49 32 56 3 1 141 

4.5~ 9.41 4.08 1.27 1.56 
---------+----_.;._-+--------+--------+--------+--------+ 

/ 
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-------------+--------+--------+--------+--------+--------+-------
Circuit Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

circuit 16 4 0 1 1 0 6 
0.37 0.00 0.07 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Circuit 11 117 24 17 31 12 201 

10.89 7.06 1.24 13.14 18.75 

---------+--------+--------+--------+--------+--------+ 
Circuit 18 42 20 55 5 3 125 

3.91 5.88 4.01 2.12 4.69 

---------+--------+--------+--------+--------+--------+ 
Circuit 19 42 22 48 17 2 131 

3.91 6.47 3.50 7.20 3.13 

---------+--------+--------+--------+--------+--------+ 
Circuit 20 46 21 19 3 4 93 

4.28 6.18 1.38 1.27 6.25 

---------+--------+--------+--------+--------+-------=+ 
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Appendix G 

Distribution of Juvenile Offenders 

by 

Levels of HRS Placement, Methods 

of Adult Court Transfer, and DHRS 

District 
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Distribution of Juvenile Offenders by Levels of HRS Placement, 
Methods of Adult COurt Transfer, and HRS Districts. 

--------- .--t--------+--------+--------+--------+~-------+-------District Level 6 Level 8 Direct Waiver Indict Total 
File 

-------------t--------+--------+--------+--------+--------+-------
District 

1 
62 

5.76 
8 

2.34 
99 

7.11 
7 

2.94 
5 

7.69 

---------+--------+--------+--------+--------+--------+ 
181 

District 70 12 84 21 4 191 
2 6.50 3.51 6.03 8.82 1',.15 

---------+--------+--------+--------+--------+--------+ District 131 35 88 6 10 270 
3 12.16 10.23 6.32 2.52 15.38 

---------t--------+--------+--------+--------+--------+ District 136 36 89 70 5 336 
4 12.63 10.53 6.39 29.41 7.69 

---------t--------+--------+--------+--------+--------+ 
District 83 21 248 24 15 391 

5 7.71 6.14 17.80 10.08 23.08 

---------+--------+--------+--------+--------+--------+ 
District 140 24 333 24 1 522 

6 13.00 7.02 23.91 10.08 1.54 

---------+--------+--------+--------+--------+--------+ Distr.i.ct 142 42 104 8 6 302 
7 13.18 12.28 7.47 3.36 9.23 

---------+--------+--------+--------+--------+--------+ District 62 20 35 7 4 128 
8 5.76 5.85 2.51 2.94 6.15 

---------f--------+--------+--------+--------+--------+ 
District 84 60 107 22 2 275 

9 7.BO 17.54 7.68 9.24 3.08 

---------+--------+--------+--------+--------+--------+ 
District 109 19 11 31 13 183 

10 10.12 5.56 0.79 13.03 20.00 

---------t--------+--------+--------+--------+--------+ District 58 65 195 18 0 336 
11 5.39 19.01 14.60 7.56 0.00 

---------+--------+--------+--------+--------+--------+ 
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Appendix H 

Distribution of Juvenile Offenders 

by 

Levels of HAS Placement, Adult 

Court Transfer Method, and 

County 
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Distribution of Juvenile Offenders by Levels of HRS Placement, 
Adult Court Transfer Methods, and County. 

-------------+--------+--------+--------+--------+--------+-------
County Level 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

Alachua 22 3 31 1 0 57 
2.04 0.88 2.23 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Baker a 1 2 a 0 3 

0.00 0.29 0.14 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Bay 14 4 32 a 2 52 

1.30 1.17 2.30 0.00 3.08 

---------+--------+--------+--------+--------+--------+ 
Bradford 2 2 1 a a 5 

0.19 0.58 0.07 0.00 0.00 

---------+--------+--------+--------+--------+--~----+ 
Brevard 35 17 27 3 2 84 

3.25 4.97 1.94 1.26 3.08 

---------+--------+--------+--------+--------+--------+ 
Broward 117 24 17 31 12 201 

10.86 7.02 1.22 13.03 18.46 

---------+--------+--------+--------+--------+--------+ Charlotte 4 1 1 0 a 6 
0.37 0.29 0.07 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
C:trus 1 a 1 2 a 4 

0.09 0.00 0.07 0.84 0.00 

---------+--------+--------+--------+--------+--------+ 
Clay 5 2 6 1 0 14 

0.46 0.58 0.43 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Collier 14 1 a 0 a 15 

1.30 0.29 0.00 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Columbia 12 3 11 1 0 27 

1.11 0.88 0.79 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Dade 44 63 190 19 a 316 

4.09 18.42 13.64 7.98 0.00 

---------oi·--------+-··------+--------+--------+--------+ Des.oto 4 1 6 a 0 11 
0.37 0.29 0.43 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Dixie a 1 1 a a 2 

0.00 0.29 0.07 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
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-------------+--------+--------+--------+--------+--------+-------
county Level 6 Level 8 Direct Waiver Indict Total 

File 

-------------+--------+--------+--------+--------+--------+-------
Duval 36 32 50 61 4 183 

3.34 9.36 3.59 25.63 6.15 

---------+--------+--------+--------+--------+--------+ 
Escalilbia . 33 5 72 5 5 120 

3.06 1.46 5.17 2.10 7.69 

---------+--------+--------+--------+--------+--------+ 
Flagler 1 a a a a 1 

0.09 0.00 0.00 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Franklin 1 a a 1 a 2 

0.09 0.00 0.00 0.42 0.00 

---------+--------+--------t--------+--------+--------+ 
Gadsden 11 2 6 a a 19 

1.02 0.58 0.43 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Hamil ton a a 3 a a 3 

0.00 0.00 0.22 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Hardee 1 a 8 a a 9 

0.09 0.00 0.57 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Hendry 2 1 1 a 0 4 

0.19 0.29 0.07 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Hernando 7 3 7 2 0 19 

0.65 0.88 0.50 0.84 0.00 

---------+--------+--------+--------+--------+--------+ 
Highlands 3 3 8 1 a 15 

0.28 0.88 0.57 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Hillsborough 77 10 253 9 0 349 

7.15 2.92 18.16 3.78 0.00 

---------+--------+--------+--------+--------+--------+ 
Holmes 9 4 14 1 1 29 

0.84 1.17 1.01 0.42 1.54 

---------+---.. ----+--------+--------+--------+--------+ 
Jackson 7 1 1 3 0 12 

(.'.65 0.29 0.07 1.26 0.00 

---------+--------+--------+--------+--------+--------+ 
Jefferson 0 0 8 0 0 8 

0.00 0.00 0.57 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Lafayette a 0 5 0 0 5 

0.00 0.00 0.36 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
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-------------+--------+--------+--------+--------+--------t-------
county Level 6 Lev!>l 8 Direct waiver Indict Total 

File 

-------------+--------+--------+--------+--------t--------+-------
Lake 12 8 3 0 0 23 

1.11 2.34 0.22 0.00 0.00 

---------t--------t--------+--------+--------t--------+ 
Lee 26 18 17 3 4 68 

2.41 5.26 1.22 1.26 6.15 

---------+--------+--------+--------t--------t--------+ 
Leon 25 4 14 :I 2 48 

2.32 1.17 1.01 1.26 3.08 

---------t--------t--------+--------+--------+--------+ 
Levy 3 0 2 0 0 5 

0.28 0.00 0.14 0.00 0.00 

---------t--------t--------+--------+--------+--------+ 
Liberty 1 a 0 0 0 1 

0.09 0.00 0.00 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Madison 2 0 3 1 0 6 

0.19 0.00 0.22 0.42 0.00 

---------+--------t--------+--------+--------+--------t 
Manatee 18 2 35 13 0 68 

1.67 0.58 2.51 5.46 0.00 

---------+--------t--------+--------+--------+--------+ 
Marion 26 6 10 0 8 50 

2.41 1.75 0.72 0.00 12.31 

---------+--------t--------+--------t--------+--------+ 
Martin 14 2 5 15 0 36 

1.30 0.58 0.36 6.30 0.00 

---------t--------t--------+--------t--------+--------+ 
Mon!:,oe 4 0 1 1 0 6 

0.37 0.00 0.07 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Nassau 5 2 1 1 0 9 

0.46 0.58 0.07 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Okaloosa 25 2 12 3 0 42 

2.32 0.58 0.86 1.26 0.00 

---------+--------+--------+----'----+--------+--------+ 
Okeechobee 4 10 7 1 1 23 

0.37 2.92 0.50 0.42 1.54 

---------t--------+--------t--------+--------+--------+ 
Orange 73 15 50 4 3 145 

6.78 4.39 3.59 1.68 4.62 

---------+--------+--------+--------+--------+--------+ 
Osceola 10 2 7 0 0 19 

0.93 0.58 0.50 0.00 0.00 

-------=-+~-------+--------+--------+--------+--------+ 
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-------------+--------+--------+--------+--------+--------+-------
county Lev,\!l 6 Level 8 Direct Waiver Indict Total 

File 
-------------+--------+--------+--------+--------+--------+-------

Palm Beach 49 32 56 3 1 141 
4.55 9.36 4.02 1.26 1.54 

---------+--------+--------+--------+--------+--------+ 
Pasco 13 3 48 3 0 67 

1.21 0.88 3.45 1.26 0.00 

---------+--------+--------+--------+--------+--------+ 
Pinellas 86 16 199 22 15 338 

7.99 4.68 14.29 9.24 23.08 

---------+--------+--------+--------+--------+--------+ 
Polk 51 14 21 4 1 91 

4.74 4.09 1.51 1.68 1.54 

---------+--------+--------+--------+--------+--------+ 
PUtnam 10 1 8 1 1 21 

0.93_ 0.29 0.57 0.42 1.54 

---------+--------+--------+--------+--------+--------+ 
st. Johns 2 1 BOO 11 

0.19 0.29 0.57 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
st. Lucie 15 6 22 0 0 43 

1.39 1.75 1.58 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Santa Rosa 5 1 10 1 il 17 

0.46 0.29 0.72 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Sarasota 23 2 5 6 0 36 

2.14 0.58 0.36 2.52 0.00 

---------+--------+--------+--------+--------+--------+ 
Seminole 7 3 28 2 1 41 

0.65 0.B8 2.01 0.84 1.54 

---------+-------_.,--------+--------+--------+--------+ 
Sumter 5 0 3 1 0 9 

0.46 0.00 0.22 0.42 0.00 

---------+--------+--------+--------+--------+--------+ 
Suwannee 1 0 7 0 0 8 

0.09 0.00 0.50 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Taylor 5 0 4 0 0 9 

0.46 0.00 0.29 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Union 0 0 1 0 0 1 

0.00 0.00 0.07 0.00 0.00 

---------+--------+--------+--------+--------+--------+ 
Volusia 89 5 22 5 1 122 

8.26 1.46 1.58 2.10 1.54 

---------+--------+--------+--------+--------+--------+ 
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-------------+--------+--------+--------+--------+--------+-------county Level 6 Level B Direct Waiver Indict Total 
File 

-------------+--------+--------+--------+--------+--------+-------
Wakulla 0 0 0 1 0 1 

0.00 0.00 0.00 0.42 0.00 
---------+--------+--------+--------+--------+--------+ 
Dtloo 2 0 0 0 0 2 

0.19 0.00 0.00 0.00 0.00 
---------+--------+--------+--------+--------+--------+ 
Washington 1 1 1 1 0 4 

0.09 0.29 0.07 0.42 0.00 
---------+--------+--------+--------+--------+--------+ Out of State 3 2 21 2 1 29 

0.2B 0.5B 1.51 0.84 1.54 
---------+--------+--------+--------+--------+--------+ 
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I 
{you had vlsUed the Broward County Juvenile 
Detention Center In Fort Lauderdale, Fla., In early 
1988, you woulU have found a faclllly bursllug at 

. the seams. Youths Were double-bunked or sleep· 
lng on 1"ld.way cots rolled 0111.1 nlghllo accommodale 
almost double the facility's capacity. Assault. among 
youths aod on staff were nol Ullcommon. Most o( the 
YOlllhs belog held were nol charged with major crimes, 
but hardly anyone brought In by the police was turned 
away. 

Secure detention WaS utilized In virtually aU case •• 
Because 01 a shorlage 01 fosler homes, even youths In­
volved In dependency and neglect cases Were held in the 
detention center overnight. The Florida Deparlmenl of 
I lealth allll Rehabilitative Service., the agency respon­
sible foroperatlngthecenter,had just beenseNed wUI\a 
class action lawsuU alleging overcrowded and uosafe 
condUlons. 

On a return visit to the {acillty In late 1990, you would 
have found a very dlfferentBilua tlon; the delentlon center 
was operating well below capncllY. An objective inlake 
assessmellttool had been developed and noW Is utilized 
by nn Intake unll. Allematlves to secure detention have 
been developed and areoperallngat capacity. Moreover, 
these alternatives have earned the trust of publlcoHiclals. 

In this arllde, we explain how this Iransformatlon In 
nroward Counly was accomplished becallse we believe 
the counly's experience provides valuable lessons for 
other Jurlsdlcllons. There are crUical policy and pracllce 
Implications for JuvenlleJuslice and child welfare offl· 
dais, child advocates, an virtually all other public and 
private agende~ lhal provIde services to youth. 

Whlleolhers have allempted to reform Jllvenlle deten­
lion polldes and practices, none have combined strate­
gle. both {or Immediate Improvements at the local level 
and (or long-lerm, sustained change at the state level. 
The Droward experience has Importantlmpllcallons for' 
Juvenile detention and youth services. The loWatlve 
represented an uncommon collaboralion among a large 
stale agency,local pllbllc offici. Is, private provider a gen­
des,and. majorfollndatlon-a coalilion that proJeel51.ft 
found cruclaltofaclllialingand Inslltutionallzlngchange. 

TIle Growing Crisis 
in Juvenile Detention 

I 
nslitllted In1899,theJuvenlle juslieesystem repre· 
sented a major slep loward sodal Jllstice for chil­
dren. The newsyslem wnsdeslgned to protect and 
rehabilitate youths ralher than punish them as 

auult criminals. Yel juvenile delenllon today-almost a 
cenlury later-Is far {rom Ihat Ideal of protection and 
rehabUit.llon. The confined pin cement In secure Jllvenile 
detenllon takes YOII!hs alit o{ their homes and In many 
cases subjecls them to conditions unsuitable for children, 
In addition, many Jllveniles who are ordered to secure 
detention mlghl be more approprlalely served through 
home delenlion or other alternalives. 

Mosl sl.tes' st.tules,lncludlng Florida's, limIt delen­
tlon to the secure confinement o{ youths who pose an 
unacceptably hlgl\ risk of failing to appear In courl or of 
committing offense. between arrest and trial. Detention 
Is nol Inlended as a postadjudlcntory commitment. nor Is 
It Intended to be used for punishment, {o~ administrative 
convenience, or because a Jurisdlc1lon lacks alternatives. 
Furthermore, slat utes require 1I,.t delalned youlhs be 
given detention hearings, usually within one or two 
working day •• 

The purpose of juvenile delentlon clearly would limit 
Its use 10 hlgh.rlskcases and Is Inlended 10 proteci both 
public safety and the youth's rights. Dut an examination 
oflhedlUerence between IntenUon and practice through­
ol1tlhecountry discloses glaring discrepancies. National 
slatlstlcs conSistently reveal exteltslve overcroWding and 
misuse of secure delention a. well as staggering geo­
graphical disparities in the use of delentlon.' 

11\e 1986-1987 Children In Cuslody Census Indlcaled, 
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for example, that 18 percent The exces.lve and often 
of Ihe nallon'.IIdelenllon fa­
cillUes were overcrowded, 
wllh 39 percent of all de­
lalned Juveniles housed In 
overcrowded faclfllles. The 
survey found Ihalless Ihan 
half (42 percenll of the 
YOUlhs In detenllon were 

A substantial number 
of adolescents in foster care 

have been in detention 
previously. 

InapproprIate use of secure 
delenllon severely slralns 
light budge Is. Per dIem 
operallng cosls for secure 
delenllon range from $70 10 
$150 per bed. Construcllon 
cosls for new delentlon 

charged wllh felonies, wllh 
only 12 percent charged with serIous vIolent offen." •• 
Furlhermore, the use of delenllon differed dramallcally 
across the counlry. Admission. ranged from fewer Ihan 
500per 100,000 eligible youlh. In Massachusells, New 
York, ana West VirgInIa; while In Nevada, CalifornIa, 
Washlnglon Siale, and Ihe Dlslrlcl of Columbia, admis­
sion. soared to more Ihan 3,000 per 100,000 eligible 
YOUlhs. 

While many yonths could be served Ihrough home 
delentlon orolher altemaUves;secure delenllon seems 10 
be a catchall for youlh placemenls. And whelher a 
juvenile I. placed In delenllon or Is referred for child 
welfare or menIal heallh services of len seem. 10 be Ihe 
luck of Ihe draw. If placemenl workers do not under­
sland Ihe varlely of youlh service opllons, Juveniles are 
likely 10 be referred 10 Inapproprlale service.. Even if 
slall have a good grasp of youlhservlce. a vailable In Ihelr 
jurlsdlcllon, youlhs may not be placed In their best Inter­
est If effecllve Intake procedure. have not been eslah­
Ushed. 

Table 1_ Secure and Home Delenlion­
Droward County Compared to Rest of Florida 
Fiml Y .... 19B7-1988.nd 1988-1989 

Secure detenlion 
Droward 

Admtsslons Resl of .Iale 

Average daily Broward 
~Ion Rest olslale 

lIome d.t.nlion 
Direct Droward 
admissions Rest ohlale 

Droward 
Transfers In Rest oislate 

Average daily Oraward 
population Resl of .tate 

Delinquency cases 
Droward 

Tolal nest ohlale 

Felonies 
Droward 
Resl ohlale 

FI ... I 
Year 

1981-118 

3,394 
31,414 

160.9 
1,399.6 

39 
763 

8t6 
IO,4~'1 

76.8 
6933 

9,937 
97,001 

4,213 
40,702 

FI.eal 
Year 

1988-89 

2,660 
'19,627 

132.0 
1,412.0 

744 
1,630 

771 
11,554 

108.7 
773.2 

10,290 
103,155 

4,651 
44,411 
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Percent 
Change 

-22 
-6 

-18 
+ 1 

+1,858 
+114 

-6 
+11 

+42 
+12 

+4 
+6 

+10 
+9 

facilltle. are esllmaled at 
between $75,000 and 

$100,000 per bed. Inlended nellheras punishment nor as 
treatment, detention dlverls resources away from more 
helpful preventive and rehabilitalive services. 

Furlhermore, secure detention can be co.lly In human 
leno.. Several sludles show Ihal I"venlles who have 
been securely delalned are more likely 10 be placed 
subsequently oul oCthelr homes.' Moreover, a subslan­
tial number of adolescents In fosler care have been In 
detenllon prevlously_ Par example, a study of fosler 
children In California found Ihal16 percenl of them had 
prior delention placemenls.' Clearly,luvenlle detenUon 
polley and Ihe mIsuse of secure de ten lion have a pro­
found Impact on the enUre child welfare system. 

Some Jurisdictions have developed allernative. 10 se· 
cure detenllon; nolably, home del en lion. The first home 
delenlion program for Juveniles was starled In SI.l.ouis 
In Ihe early 1970s. Olherslgnlficanl programs have been 
developed in Jefferson Counly (louisville), Kenlucky, 
and Cuyahoga Counly (Cleveland), Ohio.' These pro· 
grams share similar Implemenlallon model.. In ead~ 
program, workers are assigned small caseloads of 10 or 
feweryoulh.and are expected to have oneormoredaily 
contacl. with each youlh. Workers are on call 24 hours a 
day for crisis Intervenllon and have frequent conlacl. 
with parenls, schools, and other agencies. Sucress rales 
In Ihese programs Indicate Ihal {ewer Ihan 10 percenl of 
lhe youlhs {ail 10 appear al hearing. and only to 10 20 
percent of Ihe youlhs acquire additional charge •• 

Detention in Florida F lorida faced a Juvenile delenllon crisis In Ihe 
lale 1980 •. More Ihan 1,500 Juveniles were con-
fined In Florida's secure delenllon facilltle. 
on any given day. The stale's rale of delentlon 

admission. (3,031 youth. per 100,000) was Iwlce Ihe 
nallonal average; and only 46 percent of Ihe youths 
detained were charged with pari I felonles-Utat I., Inur-
der, rape, armed rO bery, aggravaled assault, aula Iheft, 
larceny, or arson. Delentlon costs accounled for 40 per-
cenl of Ihe slale's luvenile delinquency budgel. 

TItesiluatlonwasespeclallycrltlcallnDrotvardCounty. 
Detween 1982 and 1988, the average dally population of 
Ihe counly delentlon center rose 95 percenl, with a 37 
percenllncrease In detention admissions. In fiscal (ear 
1987-1988, Ihe 109·bed facility held an average a 161 
youlh. dally. 

The Droward County Juvenile Delentlon Project \Vas 
eslabU.ned to change the counly's delenllon pracllces 
and Ihereby solve Ihe problem of overcrowding In the 



delenlloncenler, Sponsored 
by Ihe Annie E. Casey Foun­
,Iallon and Ihe Florida De-
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As in many jurisdictions, juvenile 
detention in Droward County 

was serving-inappropriately­
as a child welfare resource. 

r..rhnenl of Uealth and He­
mbUllalive Services (HRS) 

and conduded by Ihe Cen­
ler for Ihe Sludy of Youth 
Policy of Ihe UnivErsity of .l!:::===============:::::!.1 
Michigan and Florida AI- . 

ollhe mediation expenses. 
Through Ihal process, Ihe 
parlles reached a volulliary 
seUlemell1 ralllllg lor Ihe 
gradual redllcllun of Ihe 
delentloll cenler popula­
lion 10 Ihe capacily lor 
which Ihe faclliiy was de­
signed. The media lion 

lanllc Unlverslly, Ihe proJecl developed a Iwo-year work 
plan. The plan called lor analysis 01 D"w/ard's existing 
delenllon pracllees, developmenl of delenlion alterna­
lives. Implementallon of necessary polley changes, and 
developmenl of mechanisms losuslain tile changes. The 
Casey Foundallon's commltmenl of lunding provided 
considerable leverage In InOuendng program and policy 
dedslons. 

To begin Ihe sludy,lhe Cenler lor Ihe Siudy 01 Youlh 
Pollcy idenllfled pOlenllal lnlervenllon largets.' Pre­
liminary analysis Included Inlerviews with several I IRS 
slaff, a" analYSis of Ihe detenllon papulallon, and visits 
to the "etenllon laclilly. The results pointed to a slriking 
lacl: (IRS exercised no e((ecllve conlrol over Intake deci­
sions. Pollce,slate'saitorneys,and Ihe judldaryconlrollecl 
Inlake, Decal,selheseprofessionalswereperllapsunaware 
of olher youlh-relaled services, and/or because some 
may have lavored secure delentlon as a quick way 10 
remove cerlaln youlh. from lite community and "leach 
Ihem a lesson," Ihey largely referred 10 Ihe e .. rvlce Ihat 
was wllhln Ihelrprofessional sphere-lite delenllon cen­
ler. 

ThereslllloflhlsinlakepraeticewasafacUilydelaining 
malllly low-risk youlhs. More Ihan 11V0-lhirds 01 Ihe 
delailled YOlllhs were charged with nOllviolent of lenses. 
Moreover,lhe stalulory gUideline IImillng lenglh of slay 
1015 1021 days frequenlly was exlended by II!e slale's 
allorneys. 

The analysiS also found Ihal 10 10 15 youlhs were 
plaeell in seCllre delentlon each monlh because Ihey 
larked a SI,ilable home. Sometimes as many as 10 YOlllhs 
who spenl lhe daytime in Ihe lobby of child welfare 
offices were senllo Ihe delentlon cenler al nighl because 
110 fosler homes were available. In addition, a sntall 
,uunber of dependency and neglect cases were held in 
secure delentlon because o( a lack of suitahle resources 
and prugrams. AI leaslJO percenl of Ihe delenlinn pop­
ulalioll came Irom lamilies eligible lor Tille IV-E 
i\ssislance, and as many as ·n) l'ercenl were eligible (or 
t-.ledkahL' As in many jurisdictions, juvenile detention 
in llrownrd County Wi\S serving-ini\ppropriately-as i\ 
child wellare resource. 

Project Strategies 

I 
IIl1ghl ollhe preliminary analysis,lhe projectslale 
adnpled a !lumber of strategies 10 ease Ihe over­
crowding In Ihe detention CI!Jller. 

Medialion of Ihe lawslllt. 'rhe fIrsl slmlegywas 
(0 recommend mediation as a means of sellling the law­
snil. The project Identified a medialorand paid a porllon 

agreemenl also required !-iRS 10 cooperale wllh Ihe Ce,,­
lerlor lhe Siudy of Youlh Policy In Ihe developmenl of 
alternallves to secure delenllon. Media lion allowed Ihe 
parties 10 reach an agreement quickly and avoid a lenglhy 
and cosily cOllrl bailie. 

Resloring faith in home delenllon. Projeci slaff 101-
medialely began Investigating allemallves 10 secure de­

. lentlon. One allernatlve, a home delentlon program, 
already existed bUI was seriously undemlillzed. Th. 
program was a victim of semanlles: officially called 
"nonsecure delentlon," It was viewed as Jusl Ihal­
nonsecure, unreliable, and ineffeclual. Judges and pros­
ecutors e.pressed little lailh in Ihe program, tiesplle 
!mpresslveresulls. Home delentlon success mles In 1988 
exceeded 90 percenl; Ihal is, less titan 10 percenl of Ihe 
youlhs in Ihe program commilled new vlolallons or 
failed 10 appear lor court hearings. These lacls had nol 
been publicized and were not generally known allti 
appreclaled, 

To help boosl confidence In Ihe horne delentlon pro­
gram, proJecl slalf arranged for Ihe direclorof Ihe highly 
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sucressful home delenllon 
program In Cuyahoga 
Counly, Ohio, 10 provide 
lralning 10 Ihe slaff of Ihe 
"rmva,,) program. AI Ihe 
samellme, Ihe proJecldevel­
oped and dlsseminaled de­
lalled Informallon aboullhe 
renamed "home detention" 
program 10 court officials 

TIle project faced its toughest task 
as it set out to develop a system 
that would prevent placement of 

relatively low-risk youths in 
secure detention. 

ProJeclsla(( developed a 
risknssessmenllllsirumelli 
based all models provided 
bylheNallullalCoullclloll 
Crime and Delinquency! 
The inslrumenl assigned 
poinls 10 each yoUlh based 
on Ihecurrenlcharge, prior 
offense hlslory, legal sla-

and slate'. allorneys. 
The efforl paid off quickly, wllh many Judges and 

proseculors expressing confhlence In home delenllon. 
One Judge In particular began ordering many cases 
dlreclly 10 home delenllon. In add ilion 10 easing over­
crowding In Ihe delention facility, home delenllon 
allowed many YOUlhs 10 remain In Ihelr own homes. 

Daylln1e report center. A public-private partnership 
helped 10 ease the delenllon crisis. Wilh financial sup­
pori and encouragement (rom the project, Ihe Days Clubs 
of Droward agreed 10 accepl some youlhsln homedelen­
lion Into aday program alone of Its sites. The program, 
staffed by an inlerdisclplinary leam Ihal included three 
special education leachers provided by Ihe local school 
districl, had a capacity o( 15 and provided meals and 
recreation, as well as educallon. The YOUlhs remained 
under Ihe slIpervision of home detention caseworkers, 
and HRSsllpplied Iransporlallon. DoysClnbsla((mem­
bers-wlminitiallywererelllclanlaboulincludlngyoullls 
(rom Ihe Juvenile JlIslicesyslemln Ihe program-quickly 
learned Ihat Iheseyonlhs differed lillie from Iheirregular 
"oy. Club parlleipanls. 

A r •• ldenllal allernallve. A publlc-prival,. pariner­
ship alsc was key In developing a residenll.l alternative 
for Ihose youlhs whose cases were appropriale (or home 
delenllon bnlwho lacked a snilable home. j IRS owned 
a recenlly remodeled properly Ihal could house six 10 
eighl youlhs, bul no privale providers wereinleresled in 
"pemllng Ihe resldellce. Evenlually, Ihe LUlheran Min­
Islrles o( Aorida was recruited looperale a six-bed shelter 
al Ihe IIRS·owned hOllse. The opening of Ihe facility 
provided many low-risk youlhs, who did nol have snll­
able homes, with a homeUke allernaUve 10 secure delen­
lion. 

Inlroduclog an obJeclive Inlake syslem. Delentlon 
Inlake remained a problem even after the slalulory revi­
sions and I IRS policy ch.~ges In Oclober1988. In (acl, 
courl-ordered secure delention rO'Je sharply, accollnling 
for nearly hall o( all secure delenllon admissions by 
February 1989. Slale's aUorneys cotltllll:~d 10 choose 
secure delenllon al every opporlunlty. 

The proJecl faced Us loughesl lask as II set oul 10 
develop a syslem Ihal would prevenl placemenl of rela­
lively low-risk youlhs II> secure delenlion. From Ihe 
beginning, project slalf had Identified Ihe need (or an 
objective screening Inslrumenl. Decause of Ihe slalulory 
conlrolexerclsed by Ihe enu,l and Ihe prosecnlor, how­
ever, snch an Inslrumenl would require Ihelr approval 
and supporl; olherwlse II would nol be used. 
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lus,and evldenceo( faUure 
1,0 appear III courl. Scores could be modilled slightly 10 
recognIze cerlaln aggravallng or mltigaling circum­
slances. 

Tolal scores were tlsed 10 delermine one of Ihree cat­
egories-low risk (oulrlght release), medium risk (home 
delenlion),and hIgh rlsk(securedelention).' A tesl based 
on 74 case records demonslraled Ihat use o( Ihe Inslru­
menl would Indeed make a di((erence, reducing Ihe 
numberof .sslgnmenls 10 sccuredelentlonand inlroduc­
Ing conslslency Inlo Ihe decision-making process. 

111e proJecl convened a sr.eeiallask force 10 revielV Ihe 
Inslrument-members Inc IIded represenlatives o( Ihe 
courl, Ihe slale'. allorney's office, Ihe public defender'S 
office, I IRS, and various provider programs. The lask 
(orce revised Ihe inslrumenl, which Ihen was made a 
part of Ihe HRS delelltlon screening procedure. The 
slale'. allorney's office also agreed 10 employ Ihe Inslru­
menlwhenever Its allorneys were Involved. Neverlhe­
less, Ihecourl,desplte Its participation III Ihe processalld 
Its endorsemelll of Ihe IlIslrumenl, refused 10 allolY Its 
use In Ihe screeolng of courl-ordered delention cases. 
Some Ihink Ihis action ren.cled Ihe Judges' desire 10 
reserve secure delenllon as an option 10 "leach kids a 
lesson." 

Project Results 

To delermlne Ihe project's effectiveness, slaf( 
asked Ihls questioll: Ilow did Ihe project's e(­
(oris change delention practices7 I'or anSIVers 
we examined Ihe pallerns o( usage of secure 

delention in fiscal year1987-1988, Ihe lasl year before Ihe 
p'''','ecl began,and co~pared Ihem with dala (or Ihe nexl 
flsral year, during whIch Ihe proJedwa. Inlroduced. 

We found Ihal dlrecl admission 10 secure delellUon III 
Uroward Counlydecllned sharply Inlhe year Ihe proJecI 
slarled. (See Table 1 on page 22.) Nol surprisingly, Ihe 
average daUy populallon in secure delention showed a 
similar decline. Allhe same time, direcl .dmisslons 10 
homedelention Increased dramatically, wilh Iheaverage 
dally populaUon III home delention rising 10 malch Ihe 
corresponding decline In secure delenlloll. 

As we analyzed Ihedala, we (ound Ihallhe changes In 
Ihe usage of secure delenlion In Broward COUllly were 
more extreme than In other pariS of Ihe stille; and the 
changes did nol appear 10 relloel any variation III Ihe 
volnme of delinquency cases In Ihe counly. SpectncaUy, 
Ihe number of dlrecl admissions 10 secure delenlion 
dropped by 734 during fiscal year 1988-1989,8 decline of 
22 percenl (rom Ihe previous year. Conversely, dlrecl 
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admissions io home del en­
lion Increased by 706. This 
Increase was particularly 
slgnlflcanl since only a 
handlul of youlhs had ever 
been ad milled 10 Ihe pro­
gram direclly from Inlakefn 
Ihe pasl. The more Iradi­
tional use of home delen­
Han, as a court .. ordered 

One of the most strilcing effects 
of (he changes was that more 

than 700 youths were pemlilted 
to stay in their own homes 

for home detention. 

13rolYBrd Counly's overall 
delinquency caseload. As 
Tablel makeselenr,lheresl 
of Florida experienced IItlie 
change In secure delentlon 
use. Moreover, neUher Ihe 
volume of overall delin­
quency cases received nor 
Ihe subset of serlOIlS delln-

transfer {rom secure status ("transfers In"), conllnued at 
nearly the 8ame level The new dlrecladmlssions pro­
duced a substantial overall Increase ill the home deten­
tion caseloads. 

The average dally population in secure delenllon 
dropped 18 percent, from 16110 132. Although an aver­
age II ally populallon 01 132 rellected continued oVer­
crowding In a facility that was designed lor 109 beds, the 
reduclloll is Impressive for having been achieved In just 
one year. Inlact,lhe full impact ofthechange~elfecled by 
the project was no! Cel! untilaner th. project ended In the 
middle of 1990. 8y the end of 1990, the average daily 
popUlation had dropped to beloW 80, well below Ihe 
facility's capaclly. 

The decline III Ihe Use of secure detention cannol be 
explained by general stalewlde Irends, nor by changes In 

quencr. referrals «(elonles) 
declined; Ihey adually Increased sl ghUy. 

TIle Effects of Ihe Changes 

O
ne of Ihe mosl slrlklng effecls of Ihe changes 
was Ihal more Ihan 700 YOlllhs were permit­
led to stay In IheirolYn homes (or home de­
lenlion. Given Ihe sometimes Ions-las ling, 

negative effecls of oUI-of-hom-a plaeement,lhe dramatic 
upturn In home delentloll produced a more humane 
aUernailve for many youlhs. 

Allhe same time, Ihe'use of home delentlon did nol 
leopardlze public safety. The Increase In home delentlon 
cases Ihal were relumed 10 secllre delenlton for new 
vlolaUons paralleled Ihe Increase In tolal homedelentlon 
cases. Also,lhe percenlageof al! homedelentlon adnlis­
slons Ihal were returned for neIV law violations Was 
vlrillally constanl: 4 percent In fiscal year 1987-1988, 4 
percenlln fiscal year 1986-1989, and 5 percenlln fiscal 
year 1989-1990. 

Financial savings resulting Irom Ihe changes were 
slgnWcanl. In a reporl discussing rellnanclng options for 
nrowanl's jllv.nlle jusilce syslem, lhe Cenler (or lhe 
Study of Social Policy sholYed that lite additional costs o( 
Ihe altematlqes and Increased use of home detention 
weremorethan matched bysavtngs from the reduced liSe 
of secure detenlion.' Furthermore, Ilroward was able 10 
avoid the cosl of building addilional detenlion eapaclly. 

Several monihs afler the InUlalive ended, we found 
Iltat community support for Ihe changes was slrong;and 
remaining problems lVere being addressed. 

Al the close 011990, HIlS conilnued 10 use risk assess­
ment lor Intake nnd continued !o promole the aUerna­
lilies to secure delentlon Ih.! \V ere implemenled during 
ihe projecl. Theaveragedally population in the detention 
center had dropped to 75 juveniles as oC January 1991. 
lIoth the home detention program and the residential 
nlternatlve lYere operating'l capacity rales. 

Current trends in IJrowafll County Indlcale thaljuve­
nile detention practices will continue 10 improve. The 
Ilroward County Juvenile Delenlion Project has had 
signilicant Influence as well on detenlion policy and 
practices in olher jurisdictions In Florida. The Ilroward 
initiative has contributed to a helghlened alVareness o( 
detenUon problems and solntions. the IdentiCie.lion of 
viable detention aUernatlves, and develol'me,,! o( hn­
proved policies 10rdetenUon decision-making and pmc­
tlce. 

The work of Ihe project hlghllghled detention prob­
lems wilhin Ihe YOUlh services and policymaking com-
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munilies. Many of the successes of some past e(­
problems that currently 
plague Juvenile delentlon 
are vlrlually Invisible 10 Ihe 
community; delalned juve­
niles have (ew advocales, 
and Ihe public generally 
!<nowsIUlleabouldelention. 
Articles In various publica­
tions, some good notice by 

TIle development of realistic 
alternatives to secure detention 
was a balUler accomplislunent 

of Ule project. 

forls to reform Juvenile de­
tenllon praclices have been 
hrief." The Droward Inltla­
live was not Ihe first at­
lemptto restrlclthe use of 
securedetenlion In Florida. 
A major slatewlde Ieglsla­
live reform effort In 1980 

Ihe media, and speeches at 
professional meetings have brought aUention 10 Ihe 

eroject's work. This vlslbllily has (oslered Increased 
nlerest In and underslandlng o( Juvenile delentlon. 

The development of reallsllc allemallves 10 secure 
delentlon was a banner accomplishment of the project. 
These allernatlves would have been Impossible wUhout 
the public-private partnershtps developed wilh the 80ys 
Ciuhs and Luthe.an Ministries. Further,thecooperatlon 
o( the school board In stalling the daytime report center 
was Invaluable. A. judges, attorneys, and leglslalo", 
witnessed the e(flcacy of these resources, attitudes 
changed and resistance 10 the allemallves WaS mOBlly 
overcome. Furlher alllrming the value o( such allema­
tlves to secure delentlon,lhe Florida legislature sdopted 
these models In approprlallng new (undlng for Ihe slate 
delentlon system as part of lhe 1990 Juvenile Justice 
Reform Act .. 

Most Important (ort);e long term,lhe Browsrd Counly 
Juvenile Detention project led directly to Improved poll­
deswlthlnthecountyandullimalelylhroughoulFlorlda. 
For example, the development and Implemenlatlon o( a 
risk assessment Inslrumenl was a principal pari o( the 
project's design for Broward County and laler became a 
key part of the delenllon changes enacted by the Florida 
legislature. In fact, much of the 1990 Juvenile Justice 
Reform Act addresses detention; a major portion of the 
sllbslantlve policy that the legislature adopted was taken 
dlreclly (rom Ihe produels and work of the proJeel. 

The nroward County Juvenile Delention Project con­
trllmted 10 a significant decline in bolh Ihe number o( 
admissions to and Iheaveragedally populatlono( secure 
delentlon in the counly. This success may be credited to 
the hnplemenlation o( objective detention Intake criteria 
and the dev"lopm.ntand expanslonof communlly-based 
deten!lon allemallves. 

A 
number of lessons can be learned (rom the 
B,oward experience Ihat have implicallons(or 
a wide varlely of pollcymakersln the Juvenile 
Jusllce system and In the human s~rvlce., in 

child welfare, In youth services, and In mental health. 
Child advocales also will want to take note. TIlere have 
been relallvely rew conslrucllve altempts to confrontlhe 
shortcomings DC the Juvenile delenlion system. TIle 
Naltonal Council on Crime and Delinquency Is working 
wllh some Jurlsdlcllons In California to Implement obJec­
live Intake criteria." 

Nonelheless, It Is Imporlant to remember Ihat Ihe 
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had effectively reduced se­
cure delenlion usage by 

about one-fifth, bUl was overturned Ihe Collowlng year as 
n result of pressure (rom pollee, proseclltor~, and judges. II 
Similarly, the gains from the U",ward projeel may he 
short-lived. II remains to be seen 11(,;0- (althfully the state 
wlllimplemenithe new leglslaUon and I( th.tleglslatlon 
can wilhstand the forces that led to Ihe earlier reversal. 
Nevertheless,the results o( Ihe Broward Inilialive dem­
onstrale Ihallhe use of secure Juvenile detenllon can be 
reduced through a comblnalion of alternative programs, 
more restrictive Intake, and dillgenl monilorlng o( the 
syslem. 

TIle Juvenile detention Issue cannol be lefl to the juve­
nile jusllce syslem to resolve alone. Juvenile delenllon 
policy carries Implications for the enllre child wellare 
system. We know Ihal youths whoaredelafned are more 
likely to eventually be placed In foster homes or other 
child caring Instltullons, contributing 10 the llUrgeonlng 
number of children who are being placed out of their 
homes. Excepll" abusive or neglectful situallons, chil­
dren should be allowed to remain In their own homes; 
but Juvellile detention pracllces have encouraged Ihelr 
removal. 

Altemplsloreformthejuvenlledetenllonsyslemmusl 
Incorporate Ihe support of prosecutors, Juvenile court 
judges, probation offlcern, and law enforcement offi­
cials, many of whom must fulfill slatutory requirements 
thai define their ",Ies In Juvenile detention. Changes lu 
Ihesystemmusl recognize Ihe responsibililiesof allihese 
participants In the system. 

Any refinement in current juvenile detenllon policy 
and practice calls for extraordinary colla bora lion among 
lawmakern, human service providers, law enforcemenl 
olflclals, and representalives oC the courts. In Broward 
County, we found Ihat change is possible and that Its 
effecls can be (ar-reaciling. Long-Iasllng Improvemenl 
will be Impossible, however, wilhDul significant 
Interagency cooperation nnd Ihe Involvement of both 
the public and theprlvateseclorn. PIV 

Ira M. St/ul>Irlz Is direc/or of tI,. C.III.r ror III. Sludy of 
Yout/, Policy, Ulliversity of Mit/ligall; AIIII Arbor. 

Willimll H. 8.rloll Is stllior researt/, associal. for III. Celll.r 
for til< Sludy 0fYoJltl, Policy. 

Frank 0,/,,,,10, a r.Urtd Florida j,w.ui/e cUJlrl jlll'ge, is 
dirtctorol IlltCtIIler for tilt StJldy 0fYoJltl, Policy, Nova 
Ulliversity, Ft. L1J1derd.'e. 
For "Noles and Retercnce3,· lee page.(6. 
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Senator KOHL. Thank you, Judge Orlando. 
Judge Mitchell? 

STATEMENT OF JUDGE MITCHELL 

Judge MITCHELL. Senator, I appreciate the opportunity to join 
with you this morning in a discussion of the nature of the juvenile 
courts in America. I am a judge of a very busy trial court. In that 
capacity, for example, yesterday I sat on 40 proceedings. Those 
were adult proceedings, they were not juvenile. 

For the 8 years that I have been a member of the bench of the 
City of Baltimore, my responsibility has been as an administrative 
judge to the juvenile court, though for the last 2V2 years I have 
served in other capacities in that court's general jurisdictional re­
sponsibility. 

In my capacity here today, and in my presentation here today, I 
am not going to present a written statement to you. I have already 
given you my written testimony. I believe the committee has, and 
the staff has, reports that have been prepared by various bar asso­
ciation committees as a review of the juvenile court in this oper­
ation. 

We invited this gaze, because we knew there were some things 
that were wrong. Most of the things we knew were wrong were the 
public perception of what occurs in juvenile justice. 

Let me take a moment, if I may, to explain how Time Magazine 
chose our court, and then what they did with regard to examina­
tion of the juvenile justice system as it exists in our community. 

We were approached because they wanted to see what it was like 
as children were treated iT'. courts-what happens to kids when 
they come to court. They spent a month or more researching, fol­
lowing, and going with kids, and families, la'wyers, police officers, 
prosecutors, and case workers. 

We allowed them extraordinary access because our premise was, 
no one understands the court, therefore, what they don't see and 
what they don't have access to, they suspect. We thought it might 
be appropriate to allow this extraordinary access, so that the com­
munity, both political, legal, general public, business and civic, 
would have an understanding or just what occurs-what wars are 
being waged as people who are committed and caring try to save 
children. 

They spent so much time that they decided that it would be 
worth a cover treatment, but the story of what happens in our 
urban communities to children and families is too depressing-it is 
too depressing to prese!..lt nationally. 

I urge this committee to not necessarily throw money at the 
problem, but I urge this committee to send its staff to the courts, 
spend some time in the courts. The theoreticians will tell you what 
the courts don't do-see for yourself what occurs. 

You would be welcome in my court, but my court has received 
too much attention and pUblicity. You would be welcome in the 
courts in Milwaukee, you will be welcome in the courts in Chicago, 
you will be welcome in the largest juvenile court system in the 
Nation, in Los Angeles, CA. 
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Spend some time walking and talking with people who practice 
and try to help kids and families. Spend some time with the police 
officers who arrest these children and try to work with them. 

I hope my invitation is not extraordinary. I also hope my invita­
tion is, at some point, accepted. 

It does no good for a juvenile court to come in and try to help a 
child when the child is dying. We need to get to children earlier. 
One of the things I cited in my written testimony to you is the ex­
ample of truancy. We all know the studies, we all know the re­
ports. Children who don't go to school don't succeed in life, or their 
chances for success are greatly diminished. 

But, because of budget considerations, the number of truant offi­
cers has been reduced to the point where we inquire now as to why 
Johnny or Sally is not in school by means of a telephone computer. 
We have, because of budget cuts, reduced the school system's abili­
ty to prosecute truants, so that now, after the child has missed two­
thirds to three-quarters of the school year, the case is brought 
before the courts. What do you expect us to do? 

Senator with all due respect, and with as much deference as I 
can muster to present to you, I disagree with one of your comments 
in your opening statement. Of the children who appear in my 
court-without regard to age, be they 2 days old or 19-99.9 per­
cent have lawyers, and these lawyers are the best in America. 
They work hard, they struggle, and they do not let any right~ 
whether it is due process or otherwise, go unchallenged. 

Again, I believe that the courts are worth saving, if the commu­
nity finds it appropriate to spend some time to understand :\t. 

Thank you. 
[Judge Mitchell submitted the following material:] 
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TEST HION\ OF 

JUDGE DAVID B. MITCHELL 

t;l\ITED STATES SENATE 

JUVENILE JUSTICE SUBCOMMITTEE 

March 4. J 992 

"·ASHING10N. D.C. 

1. 

The invitation to appear before this committee was extended by 

Senator Kohl one week ago today. While I accepted the opportunity 

to di scuss the operation of an urban Juvenll e court sys tem. it 

unfortunately left me little time to set t-"!"<h my views in a 

written fashion for the record of this proceeding. Perhaps during 

the questioning phase of the hearing there will be an opportunity 

to more fully develop the areas of interpst to the subcommittee. 

I CIte the subcommIttee to documents that have iJecn submItted 

earlier to Its staff. SpPclflcalh. the report of n. Ted Hubin of 

the InstItute for Court Mana~ement of the NatIonal Center for State 

Courts of !\ovember J) J 88 J. thp rapor-t prepar-ed b\' me to the 

Special CommIttee of the Bar- Asoclatlon of BaltImore CIty ("Russell 

Commlttct") of January. 1992. the reports of the Russell Committee 

If'suC'd \)eoembpr. J!l90 and .January. 1992. and the ar-tlcle that 

appear-ed In the' Januar-y '27. J9!l2 ISSUP of TIMl magazIne are brought 

1.0 your attentJolI. 

Let me say that 1 appt'ar as a Judge of the CIrcuit Court for 

BaltImore' CIty. My posItIon WIth that court IS as the judge in 

char-go at tht' operation of the DIVIsIon for JuvenIle Causes. a term 

which SImply refers to the juvenIle court of this Jurisdiction. I 

do not appear here as the judge charged with the administrative 

responsibility for the Circuit Court for Baltimore City. My area 

of responsibility is considerably smaller. I also do not appear 

before this subcommittee as a spokesman or representative of the 

JUdI c iary of the State of Mary I and. I do. however. have the 

admInistrative duty to manage the lat-gest and busiest juveni Ie 

court system in Maryland. 

It has also been my privilege to serve as a member of the 

Board of Trustees of the National Council of Juvenile and Family 
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Court Judges. I feel compelled to make it abundantly clear in the 

record ~f these proceedings thai my appearance here today 1s as a 

judge of an urban juvenile court system. I do not appear before 

this sub~omml'tee In any representatIve capAcIty. Over the course 

of th~ pa~t fpw years 1 have servee on and chaired committees of 

thC' :-;atlonal CounCIl. That has brought mc, Into a position to 

discuss court futures Issues ,,'1th many of my colleagues from 

throughout tl1(' natIon. lihllt> my \'le1'S arc In no wa)' represent.alive 

of anyone but me as an lndl\'uJual. 1 am ('onfident that thc;y are not 

atnllcal. 

11. 

BalLlmorp cIty IS an urba~ community that IS bounded on all 

sides by affluent sUburbs. As WIth many such communities in the 

northern anti eastern portions of the I.:nlted Sta,es. It is beset 

With a disproportlonat" share of the poor and tlispossc'ssed in our 

sO(.'J(,ty. lihat once had bel'n a thri;"lnlJ dIverSified e{'onom~' that 

had a stronl/ manufacturing base ,,·ithlD Its C'ty limits and the 

surrounding suburbs has become a service dominated economy. With 

it came the nttendent loss of jobs for the upwardly mobile and In 

man}' cases ~he least educated among the cjtizenry. 

The social structure of that communi t)' has detcrlorated as 

well. All contrIbute to a quality of life in the "Inner city' that 

affects the level of crime and delinquent behaVior on the part of 

the juvenile population. School records of those who come to the 

attention of the juvenile court are uniformly dismal. Non-

attendance and behavioral problems for those who do attend are the 

norms. It seems that the public education system for the 

adolescent fails to contribute to a productive lifestyle. The 

church is of little Influence to this population. ThOse Nho are 

affected bv the rell.louS community attend church but not court. 

1ht' litany (:ontinues wheth"r the topic is the disappearance of 

affordable housing. the vanishin~ tax base, or th~ disapPLarance of 

meaningful work. 

The scourge of Illegal dru<;ls IS a sislnificant ('ontnbuting 

factor to the declIne In the qualIty of life for all Americans. It 

has introduced fear and random violence into our communitIes. No 

one anywhere IS free from Its influence. That problem is 

malniflced 1n the cities of AmerIca. It IS unfortunately t~e case 

in Baltimore CIty. The lure of drugs and now sadly drug trafficing 

IS overwhelming the courts of my city. The Inltial purpose of the 
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special committee of the Bar Association of Baltimore City was to 

Invpstlgate the affect narcoti~s was having upon the courts of this 

community. Its reports have been startling to those unacquainted 

with the problems. The stark reality of the situation has spurred 

the pol i tical leaders of the state and city into action to start 

address ing the effects. and in some very I imi ted. the causes. 

Violence attendants the presence of drugs. That violence is both 

targeted at others who traffic in these substances and now innocent 

bystanders. More and more citizens in the community are witnessing 

children. babies and toddlers, as the victims of this random 

violence. A story appearing on the Monday, March 2, 1992 edition 

of the NBC national evening news opined that fifty percent of the 

victims in the gang violence in Los Angeles, Cal ifornia were 

innocent children caught in the cros~-fire. The instrument of that 

violence in the gun. 

III. 
The court system of my communIty is a mixture of State and 

City financing. Maryland has a four tier court system. At the 

lowest level is the statewide District Court which IS fully funded 

by the state. That fundinl!' includes the Judges and all support 

personnel. It is a court of limited JurisdIction. Each of the 24 

pol i tical suudivislons has a common law court of general trial 

jurisdIction. That court IS at the next level and is the circuit 

court s~'stem. The .)udl!es for this system are C'ompensateC! by the 

state but SIt in courthouses prOVided by the iocal subdivision. 

The staff of the judge is prOVIded by that same subdiVIsion. If a 

C'ommunlty has a need for an addItIonal reSident cIrcuit court 

Judl(e. the ctnci ,ludl!(' of thc stat(' ludlclan' must certIfy that 

need to the ~overnor and legislature who in turn consider providing 

the judSlC'. The next two levels of the Maryland court system are 

the appel lalc courts. There is an intermediate and then a court of 

last resort in the state. 

The baSIC strui!ture of th£' Juvenile court In Baltimol'e City 

was determined in the era of War ld War II, There wou I d be one 

member of the Ciruit Courtl Bench desicnated to preside in juvenile 

Lnlil January 1. 1883. tht' ~lrcull Court for Baltimore Citv 
had been known as the Supreme Bench of Baltimore CltV. The General 
A5~emhly In 198A authorized thp chanKe in the name 6f the court to 
make It conSIstent WIth the other courts of the state. No change 
In the ~ommnn law authority of thc court was necessary. 
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matters. An orf iciaJ appointed by the Bench2 was designated to 

assist the juvenile court judge In the fact finding aspects of the 

Its duties and make recommendations as to appropriate dispositions 

of the cases so referred. Over time the complement of masters in 

BaltImore CIty grew from one to its present number of eight). 
These indIviduals and their staffs ar~ consld~red employees of the 

court. The City of Baltimore pays their salarIes. I do not know 

whether It has sImply proven easIer over the 'ears to obtain a new 

master when the demands of the docket dIctated it or whether the 

additIon of new masters was the response the court gave to a docket 

that h'a!J hot hIgh on Its lIsts of pnorltH's, Iit.a ten'r the 
mOtIVatIon hehlnd thp d~cIsIon to expand the staff of the court at 

varIous limes. tho;> court ha:; only be~n o;>xvanded In the dlractlon of 

ministerial rather that JudICIal staff over the years'. 

The juvenile court has not been gIven eIther the attention or 

resources to remain current WIth the Issues It was called upon to 

confront. As a consequence. It has not remained current with the 

problems of the moment. It literally functions in a pen and quill 

envIronment in the era of rapid telecommunications. This is due 

mainly to a lack of leadership in the Judiciary to these problems 

gOIng back decades and the IndIfference of the political community 

to the structural needs of the court. 

To this must b~ added the demands placed on the criminal 

JustIce s~&tem. It has become 'the horse that cat: al I the oats in 

the ~arn.' The need for more and more pr.qon space. and more and 

more po 11 ce to enfore'e the II'WS. and more and more judges and 

prosecutors to "rolect th€' pulotlC from the acts of the adult 

populatIon. has drIven the 5Y5tem. The JuvenIle JustIce syst~m has 

been left to fend for Itself. The concentration of those who make 

, ~ The specIfic ti~le of the person IS Master. In other states 
~ ~S!f111 lair POSI tllm IS call,eu a Commissioner or Referee. In 
.la.) IlllH1. tillS mInisterIal oillCIal IS la\\' traIned and appointed by 
tht': ClrCUI t court of the local subdivislon. . 

. 3 This number has now been artifical Iy reduced to seven by the 
rf;ltlrement of one master effec~ive February 1. 1992. The Cit" 
fInance d,ep,artmf;lnt ha,s now. Indicated that the authorizatIon for 
tJ:1at p.osltlo,n ,IS beIng WIthdrawn in the wake of its severe 
fInancIal crt~l~. Where the Court thought it \~ould be able to 
retaIn the POSItIon even If temporarii>' unfilled. now that position 
has been removed permanent I,. 

Despite criticism of tillS system by the UnIted States 
Supreme Court jn·.Swp,her v, Brady, U.S. ,98 S. Ct. 2699 
(1978) addItional masters POSItIons have been added by Maryland 
courts. The, only slgnIflcant attempt to address the 

'\ disproportIOnate, use of .these offIcials Instead of judges IS 
presently underway. 
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the policy decisions and allocate the funds to wage wars on crime 

and drugs have negJc0ted the Juvenl Ie Justice system In the 

l,rorE'SS. IhE're IS a sUbstantIal t'onc'entratloll on those who 

~enetrate the deepest enu of the syslHffi. 

Ih€' r,pl rf'Flull IS that til< .llIvenl IE' lUl';l 1('(' ~vstem has been 

Ic,ft III equ;Pl'cn to respond to ttll' present cha!lenge5. Ihal IS 

one of the reasons I am puzzled by those who arque that the system 

shOUld be scrapped. If not thiS. then they must be prepared to 

return· back to the future- of the pre-Juvenile court era of a 

century ago. Then underage offenders were tried and incarcerated 

with the adult population without regard to their youth. If nol 

that, then a new court system would have to be created. Scrapping 

the juvenile court is akin to throwing out the baby with the bath 

water. It needs the attention of the JudIciary and political 

communIty to mahe It more effertlve than It has been. It requires 

this assistance to reach Its potential. ThE're are reforms that 

should b" madE' as With any bureaurratic endl'Bvor. That, hOhever, 

in my Ylew is not a JUstIfIcation to end the rourt, 

SImilarly. thE' support system of the JUYE'nllE' court must have 

thE' consIstent attE'nLlun of the political community. 1he focus of 

that support systE'rn must be: morE' lo"'ard pre\','ntlon and early 

Illtervpntlon and awa) from detention and IncarceratIon. Kumerous 

SLudu!s of thc- t)'(,atmC'nl al tE'rnallVl:'s for .JuvenllE's have 

demonsLratl:'d that effectIve community basE'u treatmc-nt IS less 

costl~' and morE' l1ffeclIVE' that maSf;lVe tralnlng sehools, In 

~lar)'l and It C05L the laxpayt·l's an average of S55. 000 a year to 

Inrarc·eratc. a .luv(>nllc- ofrE'nder III Its onl)' traInIng S('11001. 

~ontrast that witn thp SI~.UOO annualIzed ('OSt of many community 

basea non-resldential treatment faCIlIties. ~ot only does the cost 

ratio favor this form of treatment, but the recidivism rates do as 

well. This then should be emphasized in Maryland. Unfortunately. 

because my sLate is in th« throes of a fiscal and economic crisis, 

all levelS of governmf'nt are dow-nslzlng. lilt' fHst ;'0 go in the 

effort of the state Department of Juvellile Services were the 

community based treatment program funding. IL has been removed. 

The Bal timore City court is left wIth the al ternatives of an 

overworked probation staff and the training school. Both are 

already bursting as the seams. 

The rights of those who appear before the court. whether it is 

the accused. the VictIm or the parent, are of paramount importance 
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to my court, 1 dare say eVE'ry JuvE'nlle ~ourt Judge or master wIth 

whom 1 hav(. hall conta ... t o,\er t\w past eIght yea 1'5 of sel'V) CE' as a 

Judge ha .. I,'!!f:'n ('on('t'rnpd 1>1 til the' r"~l1ls of 1I1e'8(> "ho app(,ar bcfore 

lhem, ThIs lOust tH' partIC,ularly so In the ,juvenj Ie court where 

I'lllldrf-'n are at Issue, 10 sugg('st othpr"lse concerns me, It also 

sugg('st.s to m(' that tilt' l'E'\l.,hcrs ha\,., not attcnded a sessIon of a 

t"ourl. 

it has alsu Dan m~ prl\,IIPg~ \0 ser\'e as faf'ult) at tralnlng 

sessIons for Ju\· ... oll,· ('(JurI JIlU!/('S IlIH.!. ma~ters. atlornE'Ys and cases 

wOI'hel'S 1'01' thE' elglll ~E'an' of m~' .Judlt·lal S.,r\l('P, rhal has IJeE'n 

until In 'lanlanll lind In "ther parts oj' AmerJ(·" .. 1 han· lectured ill 

~11SSlSS.P}J) to Ju\,('nll(' Judt:(eH all» l'l'CIS('('ulu!'S aUIl de-fenders on 

JU\('flJle la\\ and procE'durE', II has het"n 01:- E'Xpl'rll'Il{'" that these 

\lrufess I'ma I sal''' n"t pn'part'll 1\1 pI'rml l an) t.raIMnl·lllng ll\lLln the 

rIghts of an~' pariH'l\Janl "Jlhoul a \'lgorous challenge. The roads 

to the appellate courts are well known to juvenile court 

partiCIpants, 

Juvenllf's charged loth committing acts that if done by an 

adult would be crImes are represented by attorneys throughout their 

appearancE'S before the court, ThIS IS the case from the moment 

that chlld first appears in court untl I the case Is closed, No 

action of thE' court E'ver occurs when the chi Id is represented 

without the presence and knowledge of that attorney, Less than one 

half of one per cent of children In delinquency cases is 

unrepresented by counsel, In Bal tlOlore Ci ty, that counsel is 

provided by the state funded OffIce of the PublIc Defender, Its 

JuvenIle Court Division is excellant, Pnrhaps 1 am prejudiced to 

some extend becausE' lance served thE're myself, The due process 

and other rIghts of the accusscd are safeguarded vigorouslyl 

ThE' publIC. and nee thE' Polltlcal communIty, do not understand 

the Juvenile court system of Justice, I darE' say most judges do 

know or understand It themsel\'t"s, ThE' proceedings are closed to 

the gPIH'ral puhlIC:, Th('r .. I:' thE' sus.,lclon that what is done 

b,'yond a persons gaz(' IS suspeL't, QUIte naturally, those who do 

not know are SU.pIPIOUS. My own col leagues, most of ~ho rea~t wilh 

horror at the suggestion to ser\e In the juvenile court, did not 

f'omprt'''",nt.! lhc' multituuE' of ]Jfoblems and c'halltlngl's enl'ountefc<d in 

the Ju,enlle court \lIItli the~' read 01)' report to the Russell 

Committee. 'ow thpy are supportlve of ~hange. Hefore they dId not 

kno", "",n' not j nfol'rnt'd ur dJ(j 1I0T uotllPr to U(' lliform(-d, lhe sam~ 
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IS with the political community. It was easier to rail aga1nst it 

than to learn 1t. One of the reasons 1 consented to writers and 

photographers from TIME magazine spending a month In the Baltimore 

City court and challellged the la\~yers for the children to allow 

this Intrus10n was to have the publ ic see and understand what 

happens to families and chi ldren In court. We wanted the public to 

know that there are dedicated and hard working people there 

attempting to do the public's bUSiness. 

No juvenile court system is gOing to be effective unless and 

until a shift in focus occurs in the treatment of offenders. 

Ear)ier identification and concentration of resources is the key. 

Preventive measures must be brought to the fore. Schoo) truancy 

cannot go untreated like In my communIty. We do not get the cases 

untl) tIl(' clilld has mIssed something likE' ]20 Ollt. of 180 da~'s in 

the ':'1'l1001 )"f.ar. 11l~ ~tarf 01 th" school s)·stc·m that IS charged 

~Ith preparing and presenting these cases was cut years ago as an 

effort to save monEY by our local ""hool system, If a chi Id misses 

two-tlJlrds of a sehoul ~'ear, Jt's too late to bring the matt.-r to 

eourt. ·[here IS not mUt'1I that \l(' can do. That process 15 m~'rely 

an examlJ I e of ho~ much tlta tis brough t to COllr tiS IOO late 1 n a 

<'Illll;'S lIfE'. l:arll"I' In1(.r\, ... nll011 1:0- necessan'. 

If )(111 wallt to hE'lp \.tIt' !'.)." 1('m, providE' th" fUllds to make it 

"ork. Jf )'0\1 I>ant to Iwlp, slJend slime tim" (dcf.Jlc·d here as a 

month or more) of a cOl1('enlrate(t nature In the' JuvenIle "ourt.s of 

ttl1" lUH10n'S ('ltl('~, 1 "r,allel1~f' you al,d your >'taffs to visit the 

su~ces!'.ful commuDlt) ~ased treatmt'nt moJcls run b) tile publiC and 

prlvate communitIes throughout America. I challenge you and your 

staffs to not let the naysayers rule the day. The Juvenile courts 

of America are Indeed ·waglng a thankless struggle to save SOCiety· 

lost chIldren.· 
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fOfAgony 
II A rare look inside a juvenile court reveals 

a system waging a thankless s~l'lIggle to 
save society's lost children 

Clarence Mitchell 
COllrthollse is home 
10 Baltimore's 
chaoticjUl'enile 
cOlin 

By MICHAELRIL£Y BALTIMORE 

This is the story of a courthouse, 11 

group of kids who passed through it 
one week and the people whose task it 
is to rescue them, 

Clarence Mitchell Courthouse, a 
brooding Beaux Arts monolith in the 
heart of Baltimore, contains the Balti­
more City Juvenile Court. Like the 2,500 
similarjuvenile couns across the nation, 
this is where the battles are being fought 
against some of America's toughest 
problems: drugs, disintegrating families, 
household violence. As these problems 
have grown worse over the past two dec­
ades, the judicial system designed to 
deal with them has crumbled. These 
couns are an indicator of the· country's 
compassion for families and its commit­
ment to justice, but increasingly they 
have neither the money nor the person­
nel to save most of the desperate young 
souls who pass through their doors. Al­
most no one seems to care. 

To protect the children from the 
stigma of being branded as criminals, 
the proceedings of juvenile courts are 
hidden behind a veil of confidentiality. 
In an effort to show the strains on the 
system, a group of TIME correspon­
dents was given unprecedented access 
to lhe Baltimore court. The identities 
of the children and lheir parents have 
been changed, bUI the stories are true, 
and lhey are typical. 

TIME.IANUARY27.IIJIIZ 

Antwan 
R(ngcd by Baltimocc narcotics cops nod sni[. 

fling into a tissue. Antwan Davey locrkso like a kid 
caught in D btlreaucratic land or giants. Just three 
hours earlier, the cops nailed the skinny l()..yenr· 
old boy in a playground drug busi. Now, in a tin· 
der·block squad room in east Baltimore, he 
slouches in a green office chair, unlaced Elonic 
tcnnis!ihoesjusl touching the floor. 

1Wo teenage drug dealers. sullen und silent. sit 
nearby. Moments before their arrest, they had 
rorced Anlwan to hide their wares in his socks. 
"That's usually whallhey do now-give the stuff 
to a little kid," says arresting officer Ed Bochnlak. 
who watched the deal go down. "We were loeky to 
see it~" 

Crime and drugs.1re everywhere in America's 
inner 'ities, For Anlwan. they were onl)' a rew 
yards away as the ~cung..'iter fioatl:d high abo'iC his 
slenmy ghetto playground on a turquoise·and. 



ora."1gc swing seL At tht: playground's edge two 
tcenagers were selling vials of cocninc [rom a 
curbside stash. One dealer cut a SCCl'l: with a pass­
ing woman; looking Over at Antwan, his partner 
srottedanopporrunity. 

Sauntering up to the youngster. the pusher de­
manded that Antwan serve as a hiding place for 
the stash or else face a bealing.. At firsllhe child 
refuse~ then gave in. Business continued-until 
the "Zone Rangers." an undercover Baltimore 
vice-and·narcotic:s squad that bad the dealers un· 
der surveillance, SUddenly sprinted into actfon. 
One team afRangers nabbed the dealer.;; another 
pulled Antwan oil the swing and confiscated the 
vials. By the time they reached the station house, 
the little boy had dissolved in tears. 

Then Antwan got his fitst break. A juvenile­
services worker sat down beside him. " Arc you 

, sorry for what you've done this evening?" be 
asked the boy. IIYes.'· mumbled Antwan. "Have 
you leamed a lesson?" he asked. Another soft 
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yes. Alongside the boy stood his mother Syritn, 
30, an attractive woman whose soft face belies 
the rugged ghetto Hie she has led. The worker 
detided to let Antwan go home-he had no prior 
arrests-so long as she brought him to court the 
next day. 

Syrita had tried repeatedly to Warn Antwan of 
illicit goings.on at the playground. But such warn· 
ings carry little weight for a kid growing up on so­
ciety's margin. Ant'.\.'i1n lives in a storefront apart­
ment just blocks from the drug-saturated play­
ground His mother and grandmother survive on 
public assistance, and hls mother ls battling de· 
pression with medication and ccunseting. His ra· 
ther is long gone. 

The next day Antwan and his mom show up at 
juvenile court, which is crammed into the base­
ment orClarence Mitchell. The buihHng's massive 
columns, vaulted ceilings and dimly lighted corri­
dors conjure fleeting images or a dungeon. Chil­
dren wander the hallways. a few in tears. The wa-

Families find justice 
elusive as they 
wander the court s 
hallways 

49 



Angry boys wait in a 
cramped d.,tentian 
cell for their 
hearings 
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tcr (ountaln$ are too high for most to reach. 
Lawyers., their anns spilUng over with folders. bus· 
'~e I1bClUL Sheriff's deputies taSrjallndiced eyes on 
it all. 

Syrila Davey, dressed in a white blouse, J:urpJe 
skirt, hoop eanings, sits with her SOn in Ii noisy, 
claustrophobic interview room. Law studetlt Har· 
ry Kassap. a volunteer in the public defender's aC .. 
fice,listens 10 the boy's story. The defcnd~r's oC· 
fice, which representS indigent youthful offenders, 
usually has only a few minutes to learn about Q. 

case before the accused must appear before a 
master' in chancery. onc of the qunsi ... judicial hear .. 
ing offiec.rs. wba prestdes in juvenile toun.lt does 
not take lang (or Kassap to become outraged. 
"The Idd was .a complete victim," he laler 
observ~ ''yet the system tre:nts him as an nbso-­
JU1eavninal," 

Anrwnn gets his stcond break.. The defender'Jj 
office t:SSigns his fite to chief public defender Da­
vid Fishkin, a gentfe giant who looks like a beard­
ed Ichabod Crane. More than anything else, Fish­
lin decld~ z...#f:ms must be made to keep Antwan 
'''lut of tht' system" by plac;ng him in n "diver­
sion" pfOgraru. which offers counseling and indi­
-rldual ntten~ioQ rather tban harsh penalties like 
inca.'rceratiof'o, Like everyone else in the court· 
how;e, FtSl\ktll knows that ante a kid falls deeper 
into the just~ system, he may nt:ve( get out. But 
the laV1'er is worried that the prosecutor on the 
case may have something different in -mind. He 
makes u call and discovers. to his dismay. that as-­
sistant ,tatc's attorney Mary McNama.ra, 29, a 
well·known hatd-Uneron drugissucs, will oppose 
him. 

"Oli," says z sligh"y flustered 
FIshkin. 

"Yo~ sound disappointed." replies 
McNamara. 

"Well, you know, I'd like 10 keep this 
case out of the ~ystem. of 

"Dave, you know my poliq on drug 
dealing:' McNamara answers, then 
pauses. "But I'll read the report and keep 
nn open mind," 

A third brenk for Antwnn: McNamara, 
who worked as a night bilUiff to get 
through law school, is Dcwally on FIShkin's 
side Ihis time,. She was born Dnd raised In 
Ne .... Jcn.:c:y in 11 blue-collar famll)!~ her 
hard·nosed reputation is a reflection of a 
strong sense of outrage at the inner.citydi. 
saster. "Sometim~ .. !ohesays, <\f gel home 
at night J!nd I think my mIme is 'Bitch! 
They stop being kids to you Dfler a while. 
SOmc of them arc ... icioull and nasty. 
Thcy'd shoot you in a he<lrtbeat." 

For Antwan. however, her tlnger mO­
mentarily soflens. After making some 
phone calls. McNam:ua find5aspot forthe 
youngster in Choice. an acclaimed pnr 
gram that enlists colJegegrnduates to keep 
trackofwnywardkidsand ensure thai help 
{savailable (0 them.Somellmesvolunteers 
visit offenders D dozen times n day to keep 
them on the straight and narrow. McNU· 
mara passes the ncwson to Fishkin. 

Anlwan finds out his {ate later that 
day. "You don't want to be arrested 
agnin, do you?'" ~tate's attomcy McNa· 

mara asks the youngster at his court Dppcarance. 
He shakes his head no. She: tells him that a Choice 
worker wllJ be bis big brother. "What's your job 
going to be?" she inquires. Replies Antwan: 
"Obey my mom or my Choice worker." 

By this time, everyone in the COurtroom real­
izes that thi$ may be the most elusive quany, D kid 
who can be saved. The tone in 1he t;ounroom 
chDnges. Master Bradley Bailey. presidJng over 
the case, asks Antwan if he likes to read. The boy 
says. yes. So Bailey ·.mtcs something on B slip of 
paper and hands it (0 him. "'Can you read that?" 

"0 ••• aan ••• vid FISh •.• kin," Anrwan re­
sponds. Dirttts BDi1ey: "You concentrate on do· 
ing that-reading-and leave all the other Sluff 
out on the street." He remDnds AntWDn to his 
molher's custody. 1n 60 days he must return to 
counlo demonstrate how he's doing. 

The outlook for the two teenage drug dealers 
who were arrested with A.'1twan-Daryl Williams 
and Donnell Curtis-is not as hopeful. Locked up 
overnight. they also appear in court before:: Masle[, 
Bailey. Da;yl's aunt sits in the courtroom, her eyes 
surrounded by dDrk circles and her face a tight 
constrictioRo[lines. Adrug addia on the nod, ~he 
slumps drowsily againsl the bench, a handkerchief 
over her mouth and nose. Donnell's mother sits 
alen and angry in the back row. Both youngsters 
wear a hard, empty-eyed look of fury. 

McNamara argues {or locking the: 
tU their full-dress court hearing in thiny 
3lstanr I defender Robin Ullman 

which 



a 'all, powerfully built Idd. "It means you 
stay in Charles Hlclcey School un.il .he 
trial," says BaDey. 

"What?" shoots back WIlliams. "1 
didn't h&ve nclhin' to do with that little 
boy," Ullman, prim and bespectacled, 
jumps up and orders her client to be qui. 
ct. But he won't shut up. "'F~d up, 
man:' he curses as Ii courthouse jailer 
leads him back toward a holding (:ell. His 
loud protests echo down the hall 

Williams has good reason to fenT 
Hickey Sehool. a grim correctional facili .. 
ty. The accused dealer told the arresting 
cops be wllSonly lS, but at Hickeya coun­
selor recognizes him as someone else en· 
tirely. '1)'ronc, are you back? I thought 
you were too old (or US now." DaI)'1 Is 
reaUY1Yronc Roberts, age 19. He's bead· 
cd (or adult court. 

Roberts too was once a lo~t young­
ster. He feU into the court system II years 
ago, accused ofmaticious destruction. He 
was already a negitcled and abused child. 
a runaway and a truanLHis mother want .. 
cd to kkk him out of her home when he 
was 10 ye:us old. At 15 he. fractured a 
kid', .drull with a hritk: for teasing him 
and was later arrested for arson. Psychol. 
ogists claimed he suffered from neuro­
logical dysfunction, auention-deficit d~ 
order and poor impulse control For a 
time, Ritalin, an antihypcractivity drug. 
helped. But two years ago, he was arrest~ 
~d for assault. and in 1991 he \1,ilS busted 
fer po5SeS1ion of cocaine nndjoyriding. 

A5 Donnell is handcuffed and led out the 
courtroom door, his mother is asked if she would 
lU:.c to talk to him. "1 aIn't got DothIn' much to 
say," she mutters, turning away. Her son does not 
look at her as he walks out. 

Antwan's case ~ one of 1,070 bearings that 
movc..J through the court in this single week. Last 
year juvenile court accounted for 61% of aU 
Eightb Circuit ~urt hearings. Moving cases 
through tbe gridlocked court is oCten more impor. 
tant than ~gjU5ticc. In 1991 about 14,1)00 
new cases were filed, or 20% more than five years 
ag:J. Delinquency cnses jumped 15%, while abuse 
and negl~ case!soared40%. 

Emily 
Nearly 00% of juvenile-eourt work involves 

youthfJ,Ll offenders like Antwan. The rcst Cocuses 
on abused and neglected children. Perh3pl; the 
most tragic case to pass through Baltimore's juve­
nile court this week involved Emily 'J."ravis, 6. Sev· 
eraJ months earlier, EmUy had told t",iO depart. 
ment-oC-social-scrvices wcrkers that her father 
sexually abused both her and her l;isterTracy. la, 
in the bedroom while their mother cooked dinner. 
Since then. Emily has been in a (oster home.. The 
court hopes to find n pennanent place for her. 

Oinging to a doll that plays I,'s a Small World, 
EmDy walks into the court's waiting room, Ii win· 
dowless place, where children play with a well· 
worn set DC plastic blOCks. 'Ibis is not her first visiL 
Three years ago, high levels of lead were COl1nd in 
Emily's blood; her partnts resisted heahh-depart. 
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ment efforts to rid their home oC the toxic metal. 
Court papers dcscn'bed the home as filthy, unsani­
tary and insect infested. 

Apparently little hIlS changed since then. Law· 
yers in Master Bright Walkers courtroom pass 
nround recent photographs oC the same house. 
The photos display insccts crawling in a bowl oC 
soup; trash containers overflowing; food spoiling 
on a table; bare, broken mattresses; pornographic 
pictures strewn on the floor. 

The Travis Camily could be tom litraighlfrom 
the pages DC a William Faulkner novel: a clan to ri· 
val the Snopescs in its devianc't. Emily's older 
brother maims rats in an alley Cor recreation. Her 
younger brother's medical reports indicate he may 
have suffered anal penetration. Emily claims her 
father hIlS touched her breasts nnd genitnlia. 

To sort out the family's history of incestuous 
relationships. lawyers devise a complicated family 
tree. The man accused of molesting Emily is not 
only her father but also her step-grandfather. 
Emily and her three siblings are the result ofan in· 
cestuous relationship their mother had with her 
stepCather. And Emily had been sJeepint\ in a bed 
with her mother and her Cather. 

Child·welfare worker Viola Mason, who rc· 
moved Emily from her parents' house. isconccmed 
that the family may aguin slip out oC the control oC 
social·service authorities. The department wants 
the court to place EmUy in a foster home. 

This court, as parens patriae (literally father of 
the country), spends a JO'I of time trying to salvage 
children's lives and build new homes Cor them. But 
a climate oC increased litigiousness and conCronts· 
tion, along with a lack oCmoner, has made the task 

TIME.JANUARY27.t991 SI 



I A violent cuilllre 
has spawned a new 
breed of offenders 
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tougher~ In addition, the overburdened lJaItimorc 
eiry soclaf-servicts department bas pathetically in­
adequaternennstoarc for the children aflcrtbey 
nriC removed (rom their homes. a litLialion that 
undermines the department's mission from the 
stilrt. 

aefo,. Emily's hearing begins, lie, Legal AId 
Bureau 1.1\1o)'er. Joan Sullivan, lalces her by the 
hand and walks her upstilirs to a quiet comer. She 
asks Emily how she (eels !n her fosler home. "I'm 
still scared/' says Emily. "At night I sec shadows 
on the wall. Monsters:' The socia1·services de­
partment wants to place Emily with a cmJsm, but 
the young girl wants 10 live with her grartdmother. 
No mt:.ucr how Sullivan feels about !be maUer, 
she is obligated to cxpre5S 10 the COUrt wha~er 
Emily,. her client, wants. And that may uot 1UWay.; 
appe.3.rto be the best solution. 

Sullivan asks if" Emily knows why she had to 
leave home. Em~y u)'S sbe does nOl, ana 1hen she 
spontaneo\ls!Y recDnlS her claims of abuse. "That 
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wnsn't for reW." she says. "t tied:' But her dental 
ringf.huUow. 

"Do you like your dad?" Sullivan continues. 
Yts, says Emily. "He give$ me money," She adds 
that ber father promised to give her gifts and a 
party when she comes home. 

M often bappens in tbese circumstances, the 
lawyen cannot ngn:e on n solution for EmiJy. 
Sinw tbe girl has recanted and 110 physical evi­
dence of abuse exists. itappcars she may go home 
with her parents. 14ft's an injustice," observes 
child-abuse expen Betsy Offennan, who has !o[­
lowed Emilys C2SC ... It seems that no mnUer what 
we know, there rs always a loophole that means 
the chUd will go bacltinto thesiluation. undthccy~ 
cle continue$.'" Offerman explains that there ls (j, 

tremendous incer.li"Ie for children to deny sexual 
abuse. '"The message kids get is, II[ I say some .. 
thing, [will go to court and gel taken away from 
my family: ... Offennan says, "They start to think it 
is bctterforthem if they keep their mouths shut." 
Offerman used to be a therapist in the social· 
se:vicc department's sexual·abuse-treatment unit, 
wbich was closed in 1990 beeau.sc of budget 
constraints. 

& the Ia.wyers continue to argue in a CQrrldor, 
Emily falls asleep on her cousin's shoulder in the 
CQurtroom. 'rben Master Walker a.rrives. At first 
thinr;t go badly for thc .social·services department. 
F.miJy'5lnwyer prompts a soclaJ·se:vices worker to 
a:mccdc that the allegedly fUthy house had been 
cleanedmtimc{QralaterscheduledYisit. Theanor­
ney fot the child's mother then gets the worker to 
admit that Emilys older sistetThac:y bas denied aU 
tharges or sexual abuse. Under questioning from 
the father's Jawyer, tbe worker ac:knowledgcs that 
there rs no physical evidence of sexual abuse. 

Then Offerman testifies. Emily, sbe says., de­
scribed her father's fondling as a game, "She 
!alked ahout it as if she were going to a birthday 
party,"says Offerman. lIShe had no sense of taboo 
Alound this." Offennan J"clates that when the fa~ 
ther was told Emily was being removed from. his 
hom~, he retoned, "'You ask Tracy. Sbe'll say 
nothing happened." 

Finally EmUy herself sits down on 11 wooden 
~a.ir pulled up at the end oC a long table to the 
side of the master's raised desk. "00 you remem­
ber talking to Miss BelS'y1" il3ks Emily's lawyer, 
pointing to Otfennan. The distraught child says 
notbing but fingers a piro: of chalk she has carried 
from an interview room. "'Was what you told her 
the trutb?'ttbe lawyer asks. Emily shakes her head 
no, tben buries it in her elbow. 

A few minutes later, social·services lawyer 
Donna I'umeU tries to cut pasf Emily's reluctan~ 
to adnUt what $he believes happ,ned. "Arc you 
scared ibnt if you tell, you won't go homd" she 
&5ks? Emily nods yes. "It you said something to 
Betsyt would yott be scared to say it now'l" Emily 
nods her head yes agwn. ftOOC$ Daddy ever tickle 
you?" "On my (eet. On my leg." Just 15 fL- away, 
her (ather leans {OrNard, rests hh elbow$ on the: 
bench in front of him and stare, right at Emily. 

The final witness is Tracy, a chubby girl who 
~macks on chewing gum until Master Walker 
makes herremove iL In shon order, the girl denies 
bu Cather ever touched Emily and SlIys Emily nev­
er told her of any abuse. She also claims she is not 
afraid oCher father. 



Ills there a rea.san why you woulan't tell the 
truth if your father did touch you?" asks:, Purnell, 
Uying to unmask the appare.tt COVCN:p. Tracy 
says no. Suddenly, Master Wallccr's loud voice 
boolIl$ across the courtroom. "She's giving more 
signals th .. albird-base coach (or the Boston Red 
Sox." Walker says, gesturing toward the girl's 
mother. He has been watching her coacb 'fraey 
from the bench nearby. 

Af:cmoon has slipped into evening. Emily's 
mother yawns. When cl03lng arguments end, 
Walker, akindly20-ycar veteran of the bench who 
writes ba[ku and dabbles in abstract paintint~ 
rules thatsexual abuse did, in fact. occur. After lis· 
tening to two bours of testimony. Wallc:e:r is con­
vinced UI8t Emily has been sexually abused by her 
father and wants to protect herfrom having it hap­
pen again. He orders Emily to remain in foster 
care and asb social services to evaluate the suit­
ability of placing her in a relative's home. 

Doll in band, Emily leaves the courtroom. In 
the empty co . • 
guodbye.A 
ber casework to her 
foster home. perhaps separated m her parents 
forever. The court has done what it can. 

Timothy and Tommy 
Julie Sweeney orten wonders iC her two cute 

grandsons traded one homo!e situation Cor nnoth~ 
er when they were uprooted from their mother'S 
home and placed in foster care. Today she has 
brought Tunothy. 11, and Tommy, 9. to court to 
review their foster-<:arc sta~ Their mother. CaS* 
sandra. Sweency's31~year-old daughter, is horne· 
Icssahe cbose cocaine OVer her two sons. There's 
a wartaIlt out for her arrest on charges of prostitu. 
tion, so she won't appear in court today. uCocnine 
became her Jover," Sweeney explains. "She told 
me the high was so good that she wanted it. even if 
it meant losing everything sbe bad. She does love 
ber children, but she loves Mr. C. more." 

Sweeney, in berenrly 60s. isnot wen enough to 
tak~ care oC her grantl<ons. She waited f/Jr more 
lha.n twoyears for the socinJ..serviecs department to 
rescue them from their mothers destructive grasp. 
"1 wnssendingfood to th-:m by taxi at tbeirmother's 
hoUSC;" she teUs Legal Nd Bmeau lawyer lli, 
WatlS tIS they sit in the stUffy wailing room. '"They 
were abused and hungry. They turned into children 
ofthestreets."Despitclhegnmdmothcr's{requent 
requests. the children were not removed from the 
home. "[My daughter1 was scurng furniture out of 
the bouse and threatened to kill the younger boy. I 
called protective services again. They went in and 
said the house looked OJ(. Jt's the laxest organiza· 
tion I've ever scen." 

rmally Sweeney decided to betomc the chilo 
dren's forceful advocate. "Push, pusb, push." she 
says. "Nothing ever works acxoniing to the ~ys .. 
rem. Someone In the family has to do it." Two 
years ago, wben Cassandra's drug habit became 
unoontroUable. Sweeney says thc social services 
infonned ber it hed no home available in which 10 
place her grandchildren.. So tbe next day Sweeney 
went to collect the boys. Her tbughtcr. high on 
drugs.slumped on the couch,. white men walked in 
to buy drugs from someone upstairs. Cassandra 
was using cocaine. PCP and Ritalin. A social·ser· 
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vices caseworker tol~ Sweeney sbe could net take 
her grandchildren, but she did anyv."3y. After she 
got them borne. they all broke into tears. , 

Then Sweeney culled thcsoclal-serviccs depart. 
ment and explained thalshewas notweU enough to 
care (or her grandsons hCiSClf, but she wanted the 
brothClS kept together. Instead the boys were 
placed in separate foster homes.. Tonuny, ~c )'Oun .. 
ger, slept on a urinMtaincd mattress without a 
sheeL "He cried pitifully." Sweeney recalls. uHe 
wouldn'teatorplay.Hesatwithashoppingbagun. 
der his ann." The youngster was returned to his 
grandmothers bouse. but soon his mother, who 
temporarilycleaned herself up with the help of I] de­
tox progrum, regained CWitOOyO( the boys. 

Things ooly got worse. One night TImothy 
walked downstairs to find his mother injecting 
drugs into her nrm. Withln months, the children 
Were back with social services. This time, aRer n:viewing the C3SC, lawyer JUdgeDavid 
~t::.":~:s::;te~~~~~~!~~';;'!: Mitchell beliel'es 
tin.c a program o( therapy_ Sweeney will retain only fundamental 
~~~t!~~ ~*!;t;::~l~;::~ ~c~ili:teo:~~ change can save the 
atr.,rd bettee housing so that me can take them in. system and its 
Finally Tommy will be assigned a Court·Appoint· children 
cd Special Advocate volunteer, who will look our 
for his ~t interests. 

A1most every child at Oarcnce MitcheU could 
use an advocate, but there aren't enough to go 
around ... It's overwhelming, and nobody rcaUy 
has the time to prepare them for what's happen· 
ing." saY! Diane Baum, who beads Bwtimore's 
more than 160voluntcer advocates. What is need· 
ed, says juv!!nilc-court administrative Judge David 
Mitchell, is "'a fundamental change in the way so-­
dety views tbe family and children." Nothing less 
than that will make the system work. 

Antwan's Hope 
Sometimes, though. against aU odds, it d~ 

work. Days after Antwan Davey lert court with his 
mother. Choice counselor Bob Cleny, a graduate 
from the tough streets of Boston's Southie district. 
paid his second vi~iL Like a shy colt. Antwan 
leaned close to CherI)' as the yuung man drove the 
boy around town in his white Chevy Monte Carlo, 
its throaly exhaust pipes growling. 

Everyday Cherry and members of his 
Choice team keep tabs on Antwan; so fur, the 
boy's mother has onfy good things to say about 
the program. "They say hc's got to call every­
day", she says. "He has to come home. at eer .. 
tain times and not hang out in the wrong 
places. 1 don't let him bang out at the p!ay~ 
ground anymore." Even Antwan is imptCS$ed 
With Cheny. "He seems like ( can trust him." 

After the car ride, AnIWan steps hack inside 
his apartment to do his homework.. His mother 
Unscrews the light bulb from the kitchen socket 
and scrcws it into the living .. room ceiling. tts harsh 
glow illuminates a poster on a far wall Df a bJack 
boy crying. "He wHl wipe away alllenrs from their 
eycs," the poster ,'cads, "and there shall be no 
more death, nor sonow, nor crying. nor pzlin. All 
of that has gone forevcr.-Rnduion 21: 4" 
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Senator KOHL. Thank you very much, Judge Mitchell. 
We are talking today about the juvenile court system, and the 

fatA. that it is in such bad shape, and what we are going to do about 
it. 

As you know, many people suggest that the system be scrapped, 
and that all violent kids be sent to adult court. 

Judge Malmstadt, how do you respond to that? 
Judge MALMSTADT. I was a prosecutor in Milwaukee County for, 

as you said, 17 years. I prosecuted adults; I did not spend a great 
deal of time-maybe at most 30 days of that 17 years was spent in 
the Children's Court, and when I went to the Children's Court as a 
judge there, I thought I was going to run across a large number of 
hardened, violent offenders, who just happened to be under 18. 

What I have found is very needy, very hurting children, who do 
awful things. To waive these children to the adult system, which, 
in Wisconsin, and I am sure every other State in this country, is 
already overcrowded, basically a revolving door system, with no 
educational programming, no treatment programming, is to aban­
don those children, in many cases children who have been aban­
doned a number of times before, and I think it is totally inappro­
priate. 

Senator KOHL. Judge Orlando? 
Judge ORLANDO. Senator, I believe that in many places the juve­

nile court has already been abandoned and abolished, because of 
the practices of State legislatures, either by legislative exolusion of 
offenses or turning over from the judge, in a judicial proceeding, 
the decision of who is sent to the adult system to prosecutors across 
this country. This practice must be reversed. 

I believe that the court is being overloaded with the wrong type 
of children. The offenders that are being sent into the failing adult 
correctional systems across this country are the children that the 
court was originally designed to deal with. The numbers of minor 
and low-risk offenders that are coming in are the kinds of children 
that the diversion and prevention systems were designed to deal 
with. 

The front-end services in this country that the original Juvenile 
Justice Act was designed to fund-prevention and early interven­
tion-are now dealing with the wrong types of children, and the 
court is being overloaded with the chHd welfare system failures. 

I think that unless the juvenile court is given back the responsi­
bility to deal with children as it is designed to, and the back door 
of the court is closed, except for a judicial decision that makes a 
finding that a child is no longer amenable to treatment within the 
juvenile justice system, that we will eventually erode the juvenile 
court. 

The public, as you know from our public opinion survey poll, has 
lost confidence in the juvenile court. I believe it is because the 
public is badly misinformed, as to what the juvenile court is doing, 
and I believe that the prevention program should be made to deal 
.with the truly prevention cases, and the court should be dealing 
with the serious offender, and keeping those children within the ju­
venile justice system in the kinds of programs that we know work; 
we know the adult system fails with them. 

63-659 - 93 - 6 
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And I believe also that the detention system in this country is 
overloaded. We had a Federal lawsuit that we were destined to lose 
on our detention center, and the project that we initiated with the 
Casey Foundation funding demonstrated that in 1987, when we had 
200 children in a chaotic facility, designed for 109, and over 3 years 
we implemented real reform, with our prosecutor, judges and local 
advocacy groups, the average daily population is in the fifties. Last 
Friday there were 47 in that center. 

Now we have more serious offenders inside the detention center 
than we had when there were 200 children in that detention 
center, because we learned how to classify offenders, we learned 
how to keep the right kids in security, and get the wrong kids out, 
and get them the kind of services they need before it is too late. 

Thank you. 
Senator KOHL. Judge Mitchell, should we scrap the juvenile court 

system? 
Judge MITCHELL. We will go back to the future, Senator. A hun­

dred years ago this system was created because of reform. It was 
created because too many children were in adult prisons, without 
regard to their age or their offense. 

What is in its place if we scrap it? Back to the future. We go 
back to a century ago, when we had 9- and 10-year-old little drug 
dealers on the streets, in prison with 25- and 35-year-old murder­
ers, robbers, rapists, sodomists, et cetera. 

Do we scrap that system, or do we give it an opportunity to make 
it work? Do we give it the resources and tools? 

Senator the horse that eats all the oats in the barn is the adult 
criminal system. We all want secure treatment, and we will spend 
a million dollars to try and attempt to execute a person, but we 
won't spend $1,500, $10,000, when that child was young and give 
him an opportunity to succeed. 

The court is a court, it is not a social services agency, exclusively. 
It has a social responsibility; there needs to be a proper mix and 
balance of the two. I think that can be achieved without difficulty. 

There needs to be proper funding of the court. Why, in my com­
munity, should I have to fight like the dickens with a legislature 
and an executive to make them understand that parents who are 
about to have their children removed from them are entitled to 
legal representation? A fundamental, basic precept: If you are 
going to lose your child into the social welfare system, you should 
be entitled to some representation, to understand what is happen­
ing with this situation. 

No one wants to fund that. Well, they are not cute, they are not 
sexy, they are not nice people. Maybe they beat up their child, 
maybe they raped their child, or sodomized the child, but they still 
have rights, and those rights need to be protected. Everyone else 
has a lawyer, and we are able to provide for them, but not these 
people. 

What I am saying to you, Senator, is no, we shouldn't sc.rap the 
system. We should give the system the resources and tools to make 
it work. 

If I might, I also agree that we waive too many children. Most 
waivers-excuse me, all waivers are failures. Most are failures of 
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the system to respond, many are failures of the child andl OJ~ family 
to respond, but they are failures on someone's part. 

Senator KOHL. All right, thank you. 
Judge Orlando, you mentioned a few programs that are working, 

and you mentioned a Broward County detention initiative. Can you 
tell us a bit about the Casey Foundation's plans to replicate the 
Broward County model? 

Judge ORLANDO. Senator, the Casey Foundation project in Fort 
Lauderdale, which is Broward County, was a 3-year project fimded 
to reform our juvenile detention system, to try to make it a model. 

We started with a building that was designed f01 109 children 
and, as I said, some days it was going over 200. The State was 
spending $18,000 a month on overtime, we were averaging seven to 
eight emergency room runs a week, for broken bones of either staff 
or children, at $250 apiece, and we had no system whatsoevel: of 
telling who was in that center. 

The State was sued, it was a loser from the beginning, we medi­
ated a settlement of the lawsuit, and created a system outside the 
building of home detention, a report center with the Boys and Girls 
Clubs, and a shelter for the homeless kids who were being housed 
in the detention center because there was no other place for them. 

That system had the support of our prosecutor, our court, our 
public defender and our community. 

The results of the project were so impressive to the Foundation 
that the board of the Casey Foundation, which is United Parcel 
Service, recently decided to replicate the project over a 4-year 
period, and they will be shortly-selecting seven or eight sites 
across the country to give planning grants to, to plan a reform of 
their detention system. 

They are going to try to balance the planning grants to State sys­
tems, county-operated systems and court-operated systems, to get a 
mix of programs. From the plans that will be submitted, they will 
choose approximately four to five sites across the country to fund 
over a 4-year period to replicate the reforms that were achieved in 
Fort Lauderdale. 

Like many of their other projects, this is a foundation that, I be­
lieve, is courageous, because they are willing to take on risky ini­
tiatives. Working with juvenile delinquency is much more risky 
than working with the arts or some of the other tttings many foun­
dations choose to be involved with. 

The foundation has decided that the underbelly and the hidden 
closets of the juvenile delinquency system are the detention centers 
of this country, and they are willing to fund a type of reform initia­
tive that may enlighten the country on detention practices, that 
end up with the serious offenders under secure care, and the non­
serious offenders outside in a descending level of restrictiveness, to 
no restrictiveness whatsoever, with the objective of detention being 
purely to house and detain those children who present a real risk 
of reoffending or nonappearance in court, and to find other re­
sources for all of the other types of children that are finding their 
way into those systems now. 

Senator KOHL. Judge Malmstadt, what do you think about that? 
Judge MALMSTADT. I think it is a program that is long overdue. I 

think most of the kids-a lot of kids who wind up in the detention 
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centers do so because they have frustrated a judge. The judge has 
continually put the kid in some kind of less secure setting, and the 
kid goes out and keeps doing petty offenses, minor offenses, or runs 
away. 

Our detention center, when it reached its worst overcrowding pe­
riods this summer, was overcrowded simply because there were no 
other resources elsewhere to place kids. We had 40, 50, and 60 kids 
sitting in detention, waiting to get placed into other treatment pro­
grams, and no treatment programs were available. 

I couldn't agree with Judge Mitchell more, that the adult system 
sucks up so many resources that we sit with kids who are in need 
of services today, and, unless we figure out a way to freeze-dry 
them until we can given them services, we had better be willing to 
give them services now, because those kids ultimately, if not given 
services, are going to become tomorrow's violent criminals. 

Senator KOHL. Well, is it lack of knowledge, or really a disagree­
ment of opinion, or is it, for the most part, lack of resources to help 
these kids? 

Judge MALMSTAD'l'. I ce!otainly think lack of resources is at the 
head of the list in my StatZ'-in your State. 

Senator KOHL. Lack of resources. No doubt, this is a major prob­
lem. 

What do you think, Judge Mitchell? 
Judge MITCHELL. Well, I agree. We are getting close to a situa­

tion in my community where one-in-oTIe-out. We can't put one in 
until someone takes one out of a detention center, and talk about 
public safety. It is a major and significant issue in the community. 

Resources-I can give you the example of the fact that we can't 
prosecute cases as quickly as they should be prosecuted because the 
Police Department doesn't have the staff to simply transmit re­
ports to the Department of Juvenile Services for the intake investi­
gation, and a determination of whether the case should be pros­
ecuted. 

Months go by-not weeks, or days-months. When you have a 
child who has been sexually abused, and as a victim, but they can't 
decide whether to prosecute that child-the offender-for weeks or 
months because they can't transmit a police report to the Depart­
ment of Juvenile Services, before the court could even get involved 
in the case, we are talking resources. 

We are not talking just. resources to the court, we are talking to 
the system. It has got to be made important. The judges have to 
deal with it as important. When you speak to a judge and say, I am 
going to assign you to the juvenile court, it can't be the reaction of, 
well, what did you do to the administrative judge? Why did you 
make him angry, or her angry? Or, are you going to "kiddie 
court"? It is not appropriate. 

We are dealing with children, and the only future you have, and 
the only future I have, is them. 

Senator KOHL. There is no doubt. 
Do I understand you all to say that the major problem in our ju­

venile court system is not lack of awareness or sophistication about 
what needs to be done with these young people who pass through 
the system? That for the most part we understand the things that 
need to be! done in terms of handling them individually and suc-

• 
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cessfu~:!y, to the extent it is possible. But, what is missing are the 
resourles to get that job done. Is that a fair statement? 

Judge MALMSTADT. Yes. 
Judge MITCHELL. Absolutely, Again, we almost replicate the 

adult criminal system in that regard. When the dollars get short, 
then the programming is reduced or eliminated. You are left with, 
lock them up, for public safety reasons, or put them on probation, 
where they won't see anyone. 

Senator KOHL. Right. 
Judge MITCHELL. Where there is no supervision. 
Senator KOHL. Are you saying to the Federal Government, look, 

we appreciate all your insights and your comments, we appreciate 
your hearings, and the opportunity to come and talk about these 
things, but 70 or 80 or 90 percent of what you can do for us, if not 
100, is just to give us more money? So that we can do what needs 
to be done. Is that an accurate assessment? 

Judge ORLANDO. Senator. 
Senator KOHL. Yes. 
Judge ORLANDO. The Eisenhower Foundation, in its recent 10-

year anniversary issue, highlights very clearly that the knowledge 
to deal with children in this United States exists. It is the political 
will to institute and implement what we know works that does not 
exist. 

Money alone is not the answer. My State pours millions into the 
juvenile justice system, as we pour many more millions into our 
adult correction system. It is the political will to let the court work, 
and let the court implementr-not the court, but the system, if it 
may, work. 

Judge Mitchell and I share an interest in a program in this coun­
try called Associated Marine Institutes, that deal with juvenile de­
linquents in nine States. I would add to his invitation to you to 
visit the courts, to visit programs like the AMI programs, that have 
demonstraterl over and over again that, give us serious offenders 
and we will show you how, in most instances, we can rehabilitate 
them. 

It is not money alone, it is allowing the system to work, and not 
dumping thousands and thousands of kids into the adult criminal 
justice system in response to an uninformed .. get-tough mentality. 

Senator KOHL. OK. 
Judge MITCHELL. In Maryland we know that 90 percent of those 

who are in adult prison have had juvenile contact. 
Senator KOHL. Ninety percent of what? 
Judge MITCHELL. Ninety percent of the inmates in adult prisons 

have had some juvenile contact, but we have never been given a 
chance to really work with most of those people. 

Judge MALMSTADT. I think another thing we need besides re­
sources is, we need information. We need to fmd out what is work­
ing elsewhere. I don't know about the other judges in the children's 
courts of this country, but I know I don't have a whole lot of time 
to travel around the country and examine what is going on in Bal­
timore, or what is going on in Florida. 

My day in the court starts at about 8:15, and it ends at about 
6:15. That is when I get on the bench, and I usually get off around 
6:15. That is a typical day. We don't go to a lot of conventions, find-
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ing out what programming works, and I think that kind of infor­
mation is also important-information about what does work, and 
what doesn't. 

Another thing that I think is important is that, how to treat ju­
veniles is something that there are any number of organizations 
that feel they have expertise in. When those experts disagree, it 
seems that we reach a point of gridlock. There doesn't seem to be 
any willingness to talk about areas of agreement, as opposed to 
areas of disagreement, and we wind up doing nothing, instead of 
trying to do things that we agree on. 

I have seen that in Wisconsin, I am sure that happens in other 
States, as well-that we start out with an idea, let us try some­
thing, and then, as you are working toward trying a new program, 
there gets to be some disagreement among the people who had de­
cided to stari this program, and it just stops, because they cannot 
reach agreement on what is a minor point, really. 

But there is something about the juvenile system that seems to 
be endemic to that kind of behavior. 

Judge ORLANDO. Senator, to amplify on something that Judge 
Mitchell said, in the State of Massachusetts, which is one of the 
States we have identified as a model for juvenile justice program­
ming, only about 35 percent of the graduates-or, excuse me, 15 
percent of the graduates of the juvenile justice agency in Massa­
chusetts are ending up in the adult criminal justice system. 

That is reported in an evaluation by the National Council on 
Crime and Delinquency for the Clark Foundation. There is a 
reason for that, and I suggest that you possibly talk with the direc­
tor of that system, Ned Loughran, on what they do in Massachu­
setts. 

Now, they have begun to implement some very unenlightened 
practices with the recent change in administration, and that may 
have a negative effect on their system, but up until this year they 
were the model for the United States, and only 15 percent of their 
graduates were going into the adult system within a 2-year period. 

Senator KOHL. We want to thank you for coming this morning, 
gentlemen. You have been a great help by providing some useful 
insights, information and followup suggestions. 

Judge MALMSTADT. Thank you for having us. 
Senator KOHL. Thank you so much for coming. 
Judge MITCHELL. Thank you. 
Judge OJ?.LANDO. Thank you. 
Senator KOHL. Our second panel of witnesses includes both aca­

demics and advocates. We have with us Dr. Barry Feld, Dr. Gary 
Melton, and Robert Schwartz. 

Dr. Feld is a renowned expert on juvenile courts and access to 
counsel. He has 20 years of practical experience in the field, work­
ing as a prosecutor in criminal and juvenile courts, helping to de­
velop the American Bar Association s Juvenile Justice Standards, 
and most recently working as a visiting scholar at the Office of Ju­
venile Justice and Delinquency Prevention. 

Dr. Feld is also centennial professor of law at the University of 
Minnesota Law School. 

Dr. Melton directs the Center on Children, Families and the Law 
at the University of Nebraska. He helped found the Consortium on 
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Children, Families and the Law, which now advises Members of 
Congress and their staff on juvenile justice and other related 
issues. 

A member of the U.S. Advisory Board on Child Abuse and Ne­
glect, Dr. Melton is a frequent visitor to this subcommittee. 

And Robert Schwartz comes to us from Philadelphia, where he is 
executive director of the Juvenile Law Center. Today he is also rep­
resenting the American Bar Association, where he chaired a sub­
committee to develop the association's position on reauthorization 
of the Juvenile Justice and Delinquency Prevention Act. 

He has 17 years experience litigating cases on behalf of children 
and juvenile justice, mental health, foster care, and health and 
education systems. 

As we move to reauthorize the Juvenile Justice Act, and improve 
the access kids have to justice, I know that we will be relying on 
suggestions from this panel. 

Again, we would appreciate it if you would keep your opening re­
marks to no more than 5 minutes, so we will have enough time for 
discussion, and your written testimony will be made part of the 
record in its entirety. 

Dr. Feld, would you begin? 

SECOND PANEL: ADVOCATES AND ACADEMICS 

PANEL CONSISTING OF BARRY FELD, PH.D., UNIVERSITY OF 
MINNESOTA LAW SCHOOL, I\ .. .:f~NEAPOLIS, MN; GARY MELTON, 
PH.D., DIRECTOR, CENTER ON CHILDREN, FAMILIES AND THE 
LAW, UNIVERSITY OF NEBRASKA, LINCOLN, NE; AND ROBERT 
G. SCH\V ARTZ, ESQ., REPRESENTING THE AMERICAN BAR ASSO­
CIATION, EXECUTIVE DIRECTOR, JUVENILE LAW CENTER, 
PHILADELPHIA, PA 

S'rATEMENT OF DR. FELD 

Dr. FELD. Thank you very much, Senator Kohl. I am very grate­
ful for the opportunity to visit with you this morning. 

There are three points that I would like to make in my opening 
remarks. The first is that it is time to put the justice into juvenile 
justice. Although juvenile courts have converged, procedurally and 
substantively, with adult criminal courts, they use procedures 
under which no adult would consent to be tried. 

If you are a young person, facing the prospect of a year or two in 
a prisonlike setting, you will be tried in a closed courtroom, denied 
the right to a jury trial, and, in too many instances, convicted and 
incarcerated without even the assistance of an attorney. 

Twenty-five years after the Supreme Court in Gault mandated 
procedural safeguards and the right to counsel, Gault's promise re­
mains unkept for many juveniles in many States. 

Second, the continuing procedural deficiencies of the juvenile 
court are untenable in an institution which is increasingly and ex­
plicitly punitive. There is a strong movement nationwide, both in 
theory and in practice, away from therapeutic, individualized dispo­
sitions toward punishment. 

The emphasis on punishment repudiates the basic assumptions 
that juvenile courts operate in the child's best interests, that 
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youths should be treated differently than adults, and that juvenile 
courts require fewer procedural safeguards because their conse­
quences are benign. 

Third, as the rehabilitative ideal of the juvenile court has been 
transformed into a second-class, scaled-down criminal court, that 
provides neither therapy nor justice, it is time to consider abolish­
ing juvenile courts, and trying all offenders in criminal courts. 

Practical procedural justice hinges on access to lawyers. I will 
refer to some of the studies that I provided staff yesterday with 
regard to my research on the provision of legal services in juvenile 
courts. In my "In Re Gault Revisited" study, which reports the 
only statewide data available in the literature, in three of six 
States for which any data is available, half or less of juveniles had 
lawyers. 

In my "Right to Counsel" study, * in Minnesota, only 45 percent 
of juveniles were represented. Nearly a third of the juveniles re­
moved from their homes, and over a quarter of those incarcerated 
in institutions never saw a lawyer. 

There is a relationship between the seriousness of offense and 
the rates of representation. Juveniles charged with felonies are 
more likely to be represented. But, the serious offenses are a minor 
part of most juvenile court dockets, and the adverse impacts of 
nonrepresentation fall most heavily on the majority of juveniles 
charged with minor offenses. 

The relationship between the seriousness of offense and the pres­
ence of counsel also suggests that variations in rates of repreRenta­
tion reflect deliberate judicial policies, rather than juveniles' com­
petence to waive counsel. 

There is a second phenomenon which is justice by geography. 
Within a State, rates of representation are highly variable. Urban 
juvenile courts are more formal, bureaucratized and lawyers may 
appear more regularly. In more traditional, rural settings, lawyers 
appear rarely. 

In Minnesota, for example, while 45 percent of our youths in the 
State have lawyers, in the urban counties 63 percent do, whereas 
in rural counties only 25 percent do. The explanation for nonrepre­
sentation is that juveniles have waived their right to counsel. In 
evaluating waivers of counsel, we determine whether it was "know­
ing, intelligent and voluntary" under the "totality of the circum­
stance." 

Using this adult legal standard for assessing waivers of rights by 
juvenilep raises the question of what do kids know, and when do 
they know it. 

Dr. Melton has done some of the best empirical research which 
suggests that kids are simply not as competent as adults to waive 
their rights, knowingly, intelligently and voluntarily. The question­
able validity of juveniles' waivers of rights to counsel raises a vari­
ety of collateral legal issues-jncarceration without representation, 
and enhancement of sentences based on prior, uncounseled convic­
tions . 

• Retained in subcommittee files. 
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For purposes of the JJDP reauthorization, we have to eliminate 
waivers of counsel. There are a variety of alternative strategies 
available to this committee-mandatory, automatic, nonwaivable 
appointment of counsel in every case. That is the position of the 
American Bar Association in the Juvenile Justice Standards, and it 
recognizes that juvenile courts are not social welfare agencies, but 
legal institutions, exercising coercive powers. 

At the very least, we should prohibit waivers of counsel witbout 
prior consultation with counsel, and the concurrence of counsel on 
the record, as a mechanism for assuring the development of legal 
services delivery in juvenile courts. 

At the very least, there should be an absolute prohibition on any 
out-of-home placement, or secure confinement disposition, of unrep­
resented youths. In Minnesota, in the rural counties, over half the 
juveniles removed from their homes, and over half the juveniles in:­
carcerated in institutions, never saw a lawyer. 

We also need to exclude prior uncounseled convictions when we 
sentence juveniles as adults under guidelines, when we waive juve­
niles to criminal courts, when we sentence juveniles as juveniles, 
and when we bootstrap status offenders into delinquency by relying 
on their prior uncounseled status adjudications. 

And finally, we need to improve the data collection on the deliv­
ery of legal services, so that we are in a position to monitor the 
delivery of legal services in juvenile courts. 

[Dr. Feld submitted the following material:] 
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TESTIMONY ON "JUVENILE COURTS: ACCESS TO JUSTICE" 
SUBMITTED BY 

BARRY C. E'ELD 

Mr. Chairman and Members of the subcommittee: 

My Name is Barry C. Feld. I am centennial Professor of Law 

at the university of Minnesota Law School. I am very grateful to 

you and the members of the Subcommittee for inviting me to 

testify this morning. For more than 20 years, I have devoted my 

professional life to issues of juvenile justice, beginning with 

my doctoral research on juvenile correctional institutions, as a 

prosecutor in criminal and juvenile courts, as a Reporter for the 

American Bar Association's Juvenile Justice Standards Project, 

and recently as an OJJDP Visiting Scholar studying the delivery 

of legal services in juvenile courts. 

~uveniles' Access to Counsel in Delinguency Proceedings 

For those of us who are concerned about access to justice in 

juvenile courts, these are very troubling times. Twenty five 

years age in In re Gau]& (3d7 U.S. 1 [1967]), the united States 

Supreme Court held that juvenile offenders were constitutionally 

entitled to the assistance of counsel in juvenile delinquency 

proceedings. Gault also decided that juveniles were entitled to 

the privilege against self-incrimination and the right to 

confront and cross-examine their accusers at a hearing. without 

the assistance of counsel, these other rights could be negated. 

In the twenty five years since Gault, t~e promise of counsel 

remains unrealized. On the basis of the data available, it 

appears that in many states less than half of all juveniles 

adjudicated delinquent receive the assistance of counsel to which 

they are constitutionally entitled (Feld, 1984; 1988; 1989). 

When Gault was decided, an attorney's appearance in 

delinquency proceedings was a rare event, occurring in perhaps 5% 

of cases. Despite the formal legal changes, however, the actual 

delivery of legal services to juveniles lagged behind. Recent 

evaluations of legal representation in North Carolina found that 
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the juvenile defender project represented only 22.3% of juveniles 

in Winston-Salem, N.C., and only 45.8% in Charlotte, N.C. (Clarke 

and Koch 1980:297). Aday (1986) found rates of representation of 

26.2% and 38.7% in the southeastern jurisdictions he studied. 

Walter and ostrander (1982) observed that only 32% of the 

juveniles in a large north central city were represented by 

counsel. Bortner's (1982:139) evaluation of a large, midwestern 

county's juvenile court reported that 58.2% of the juveniles were 

not represented by an attorney. EValuations of rates of 

representation in Minnesota also indicate that a majority of 

youths are unrepresented (Feld, 1984; 1988; 1989). Feld (1989) 

reported enormous countY-by-county variations in rates of 

representation within Minnesota, ranging from a high of 100% to a 

low of less than 5%. A SUbstantial minority of youths removed 

from their homes (30.7%) and those confined in state juvenile 

correctional institutions (26.5%) lacked representation at the 

time of their adjudication and disposition (Feld, 1989:1236-38). 

The most comprehensive study to date reports that in half of the 

six states surveyed, only 37.5%, 47.7%, and 52.7% of juveniles 

charged with delinquency were represented (Feld, 1988:401). In 

short, it appears that GaYlt's promise of counsel remains unkept 

for most juveniles in most states. 

One pattern that emerges is a direct relationship between 

the seriousness of the offense and rates of representation. 

Juveniles charged with felonies -- offenses against the person or 

property -- and offenses against the person -- felony or minor -

- generally have higher rates of representation than the overall 

rate (Feld, 1988a:402; 1989:1237). In most jurisdiction, 

however, such offens~s constitute only a small part of juvenile 

courts' dockets. Substantially higher proportions of juveniles 

charged with "kid stuff" -- minor property offenses, public 

disorder, and status offenses -- are unrepresented. These 

variations in rates of representation by offense reinforce the 

view that the decision to appoint counsel reflects deliberate 
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judicial policies rather than differences in minors' competence 

to waive the assistance of lawyers. 

A second pattern that appears is that within the same state, 

rates of representation in juvenile courts are highly variable. 

Despite statutes and rules of statewide applicability, juvenile 

justice administrations varies considerably in urban, suburban, 

and rural contexts (Feld, 1991). In urban settings, juvenile 

justice intervention is more formal, bureaucratized, and due 

process-oriented and lawyers may appear regularly. By contrast, 

in more rural counties, juvenile courts are procedural less 

formal and lawyers appear much less frequently (Feld, 1991). In 

Minnesota, for example, while only 45~ of youths in the state are 

represented, in urban counties, 63% have lawyers, whereas in 

rural counties, only 25% are represented (Feld, 1991:186). In 

the rural counties, even a majority of juveniles charged with 

felony offenses appear without counsel (Feld, 1991: 184-187). 

There are a varie'1:y of possible explanations for why so many 

youths appear to be unrepresented: parental reluctance to retain 

an attorney; inadequate public-defender legal services in 

nonurban areas; a judicial encouragement of and readiness to find 

waivers of the right to counsel in order to ease administrative 

burdens on the courts; cursory and misleading judicial adVisories 

of rights that inadequately convey the importance of the r.ight to 

counsel and suggest that the waiver litany is simplY a 

meaningless technicality; a continuing judicial hostility to an 

advocacy role in a traditional, treatment-oriented court; or a 

judicial predetermination of dispositions with nonappointment of 

counsel where probation is the anticipated outcome (Feld, 1984: 

190; 1989: 216-17; Bortner, 1982:136-147; Lefstein et al., 1969; 

stapleton and Teitelbaum, 1972). In many instances, juveniles 

may plead guilty at their arraignment and have their disposition 

imposed at the same hearing without benefit of counsel. Whatever 

the reason and despite Gault's promise of counsel, many juveniles 

facing potentially coercive state action never see a lawyer, 
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waive their right to counsel without consulting with an attorney 

or appreciating the legal consequences of relinquishing counsel, 

and face the prosecutorial power of the state alone and unaided. 

waiver of Counsel The most commonly offered explanation of 

nonrepresentation is that juveniles waive their right to counsel. 

In most jurisdictions, the validity of relinquishing a 

constitutional right is determined by assessing whether there was 

a "knowing, intelligent, and voluntary waiver" under the 

"totality of the circumstances." (Johnson v. Zerbst, 304 U.S. 458 

[1938]; Fare V. Michael c., 442 U.S. 707 [1979]; Feld, 1984) The 

judicial position that a youngster can "knowingly and 

intelligently" waive constitutional rights unai;Ied is consistent 

with most legislatures' juugment that a youth can make an 

informed waiver decision without parental concurrence or 

consultation with an attorney. While the Supreme Court has not 

rUled on the validity of a minor's waiver of counsel in 

delinquency proceedings, i~ has upheld a minor's waiver of the 

Mirands right to counsel at the pretrial investigative stage 

under the "totality of the circumstances" (Fare v. Michael C., 

442 U.S. 707 [1979]). 

The crucial issue for juveniles, as for adults, is whether 

such a waiver can occur "voluntarily and intelligently," 

particularly without prior consultation with counsel. The 

"totality" approach to waivers of rights by juveniles has been 

criticized extensively (Feld, 1984; Grisso, 1980; 1981; Melton, 

1989). Empirical research suggests that juveniles simply are not 

as competent as adults to waive their constitutional rights in a 

"knowing and intelligent" manner (Grisso, 1980; 1981). Professor 

Grisso (1980:1160) reports that the problems of understanding and 

waiving rights were particularly acute for younger juveniles and 

that the level of comprehension exhibited by youths sixteen and 

older, although comparable to t~at of adults, was still 

inadequate (Grisso, 1980:1157) •. While several jurisdictions 

recognize this "developmental fact" 'and prohibit uncounselled 
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waivers of the right to counsel or inc~rceration of unrepresented 

delinquents (Iowa Code Ann. §232.11 [West Supp. 1985]; Wisconsin 

stat. Ann. §48.23 [1983]; A.B.A. Juvenile Justice standards, 

1980a; 1980b), the majority of states allow juveniles to waive 

their Miranda rights as well as their Gault right to counsel in 

delinquency proceedings without an attorney's assistance. 

Uncounselled convictions. Incarcertion without 
Representation. and Enhanced sentences 

The questionable validity of many juveniles' waivers of the 

right to counsel raises collateral legal issues a~ well. In 

scott v. Illinois '(440 U.S. 367 [1979]), the Cour.;,t held that even 

in misdemeanor proceedings, counsel must be appointed for the 

indigent if the trial judge actually orders a sentence of 

incarceration. Thus, unless validly waived, counsel must be 

appointed for any juvenile charged with conduct that would be a 

felony if committed by an adult (Gideon v. Waingwright, 372 U.S. 

335 [1963]; ~e Gault, 387 U.S. 1 [1967]), as well as for any 

juvenile who is removed from her home or confined (Scott v. 

Illinoi, 440 U.S. 367 [1979]). 

One study in Minnesota reports that nearly one-third of all 

juveniles removed from their homes and more than one-quarter of 

those incarcerated in secure institutions were not represented 

(Feld, 1989:1254-56). In the sixty-eight of Minnesota's eighty-

seven "low representation" counties, where only 19.3% of 

juveniles had lawyers, more than half of all the juveniles who 

were removed from their homes or who were incarcerated ~ DQt 

representeq (Feld, 1989:1255). Another study reported that more 

than half of all juveniles tried in rural counties who were 

removed from their homes or who were incarcerated were DQt 

represented (Feld, 1991). Since larger proportions of juveniles 

charged with serious offenses are represented, the primary impact 

of incarceration without representation falls on the majority of 

juveniles who are charged with minor offenses. 

While incarceration without representation is improper, it 
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is also improper to use prior uncounselled convictions to enhance 

subsequent sentences as well (Baldasar v. Illinois, 446 U.S. 222 

(1980]; United States v. Tucker, 404 U.S. 443 [1972); Burgett v. 

Texas, 389 U.S. 109 (1967). The principle that uncounselled 

prior convictions should not be used to enhance subsequent 

sentences has been applied in several contexts in which 

uncounselled juvenile convictions were considered in sentencing. 

While juvenile court judges in most states neither follow 

formal sentencing guidelines nor numerically weigh a youth's 

prior record, they use prior uncounselled adjudications when 

sentencing juveniles for subsequent convictions. Indeed, because 

of juvenile court judges' virtually unrestricted sentencing 

discretion, the Baldasar issues are especially acute when 

sentencing juveniles. 

Another problem arises when status offenders are sentenced 

to secure detention facilities or institutions for violating 

conditions of their probation. Although the Juvenile Justice and 

Delinquency Prevention Act was intended to deinstitutionalize 

status offenders (Schwartz, 1989), 1980 amendments authorize the 

se~ure detention of status offenders found in contempt for 

violating a court order (Co$tello and Worthington, 1981). 

Several courts have approved the use of the criminal contempt 

power to "bootstrap" status offenders into delinquents who IT.ay 

then be incarcerated. In many jurisdictions Gault is deemed to 

apply only to deliquency matters; most status offenders are not 

provided with counsel at their initial adjudication (Feld, 1986). 

Although the initial status adjudication and not the later 

contempt proceeding is the "critical stage", courts have approved 

the initial denial of counsel as long as counsel is provided at 

the contempt proceeding that actually leads to confinement (In re 

walker, 191 S.E.2d 702 [N.C. 1972]). 

Both the Federal sentencing guidelines and many states 

include juvenile delinquency convictions in the criminal history 

score used to sentence adult offenders (Feld, 1989). As a 
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result, many unrepresented juveniles who are later tried as 

adults have their prior, uncounselled juvenile convictions 

included in their adult criminal history scores. Many judges who 

sentence on a discretionary basis in either juvenile or criminal 

courts also consider previous delinquency adjudictions and 

dispositions ~/hen imposing the present sentence. 

The Performance of Counsel in Juvenile court 

Even when juveniles are represented, attorneys may not be 

capable of or committed to representing their juvenile clients in 

an effective adversarial manner. organizational pressures to 

cooperate, judicial hostility toward adversarial litigants, role 

ambiguity created by the dllal goals of rehabilitation and 

punishment, reluctance to help juveniles "beat a case", or an 

internalization of a court's treatment philosophy may compromise 

the role of counsel in juvenile court (stapleton and Teitelbaum, 

1972; Lefstein et al., 1969; Bortner, 1982; Clarke and Koch, 

1980; Knitzer and Sobie, 1984). Institutional pressures to 

maintain stable, cooperative working relations with other 

personnel in the system may be inconsistent with effective 

adversarial advocacy (Lefstein et al., 1969; stapleton and 

Teitelbaum, 1972; Bortner, 1982). 

There are strong indications that ju·reniles who are 

represented by lawyers in more traditional "therapeutic" juvenile 

courts may actually be disadvantaged in adjudications or 

dispositions when compared with similarly situated unrepresented 

youths (stapleton and Teitelbaum, 1972:63-96; Clarke and Koch, 

1980:304-6; Bortner, 1982). Feld (1988; 1989) reports that 

juveniles with counsel are more likely to be incarcerated than 

juveniles without counsel. An evaluation of the impact of 

counsel in six states' delinquency proceedings reported that "it 

appears that in virtually every jurisdiction, representation by 

counsel is an aggravating factor in a juvenile's 

disposition •••• In short, while the legal variables [of 

seriousness of present offense, prior record, and pretrial 

.. 
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detention status} enhance the probabilities of representation, 

the fact of representation appears to exert an independent effect 

on the severity of dispositions (Feld 1988:393)." A second study 

by Feld (1989:1306) also concluded that, after controlling for 

the influence of the other variable, the presence of counsel is 

an aggravating factor in the sentencing of juvenile offenders. 

One possible explanation for the consistent findings that 

representation by counsel redounds to the disadvantage of a 

juvenile is that the lawyers who appear in juvenile courts are 

incompetent and prejudice their clients' cases (Feld, 1989:1345; 

Knitzer and Sobie, 1984). While there are few systematic 

qualitative evaluations of the actual performance of counsel in 

juvenile courts, the available evidence suggests that even in 

jurisdictions where counsel are appointed routinely, there are 

grounds for concern about their effectiveness. Knitzer and Sobie 

(1984:8-9) reported that about half of their courtroom 

observations reflected either seriOUSly inadequate or marginally 

adequate representation in which it appeared that the law 

guardian had done no or minimal preparation. Public defender 

offices in many jurisdictions often assign their least capable 

lawyers or newest staff attorneys to juvenile courts to get trial 

experience and these neophytes may receive less adequate 

supervision than their prosecutorial counterparts (Flicker, 

1983:2). Similarly, court appointed counsel may be beholden to 

the judges who select them and more concerned with maintaining an 

ongoing relationship with the court than vigorously protecting 

the interests of their frequently changing young clients 

(Flicker, 1983:4). The conditions of employment in juvenile 

court are not conducive to quality representation and are 

unlikely to attract and retain the most competent attorneys. 

Long hours, low pay, inadequate resources, crushing caseloads, 

and difficult clients are likely to discourage all but the most 

dedicated lawyers from devoting their professional careers to 

advocacy on behalf of children. 
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Discussion and Policy Recommendations: 
Eliminating waivers of Counsel in Juvenile Court 

Twenty five years after Gault held that juveniles are 

constitutionally entitled to the assistance of counsel, half or 

more of all delinquent and status offenders in many states still 

do not have lawyers (Feld, ~988; ~989), including many who 

receive out of home placement and even secure confinement 

'lispositions (Feld, ~988:403-07; ~989:1234-36). These very high 

rates of home removal and incar~eration of unrepresented youths 

constitute an indictment all of the participants in the juvenile 

justice process -- the juvenile court bench, the prosecuting 

attorneys, the organize.d bar, the legislature, and especially the 

state supreme courts that have supervisory and administrative 

responsibility for states' juvenile courts. 

Eliminating Waivers of counsel 

The united states Supreme Court has held that it is improper 

to enhance sentences based on prior convictions or to incarcerate 

an adult offender, even one charged with a minor offense, without 

either the appointment of counsel o~ a valid waiv~r of counsel. 

Moreover, both state and the United States Supreme Courts have 

described the type of penetrating inquiry that must precede a 

"knowing, intelligent, and voluntary" waiver of the right to 

counsel (Faretta v. California, 422 U.S. 806 [1975]; Fare v. 

Michael C., 442 U.S. 707 [1979]). Whether 'the typical Miranda 

advisory which is then followed by a waiver of rights under the 

"totality of the circumstances" is SUfficient to assure a valid 

waiver of counsel by juveniles is highly questionable. Continued 

judicial and legislative reliance on the "totality of the 

circumstances II test clearly is unwarranted and inappropriate in 

light of the multit\~J.e of factors implicated by the "totality" 

approach, the lack of guidelines as to how the various factors 

shOUld be weighed, and the myriad combinations of factual 

situations that make every case unique. These factors result in 

virtually unlimited and unreviewable judicial discretion to 
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deprive juveniles of their most fundamental procedural safeguard 

the right to counsel. 

Parental Presence is An Inadegua~'~~ Safeguard One 

alternative to using a "totality of the circumstances" test to 

evaluate the validity of a juvenile's waiver of Miranda rights O~ 

the Gault right to counsel is ~o require the presence and 

concurrence of a parent or other interest~d adult before any 

waiver can be valid (Feld, 1984:177-83). Proponents of a 

parental presence requirement believe that it can reduce the 

sense of isolation or coercion to waive that a juvenile may feel, 

and that they can provide legal advice that might not otherwise 

be available to the juvEmile. However, parents' potential 

conflict of interest with the child, their emotional reactions to 

their child's involvement in the justice process, -or their own 

intellectual or social disabilities may make them unable to play 

the envisioned supportive role for the child (Grisso, 1980:1142; 

Feld, 1984:181). Parental presence may constitute an additional 

coercive pressure for a child to waive her rights (Grisso, 

1981:187-200); even well-intentioned parents lack the le~al 

training necessary to assist their child with the problems faced. 

Mandatory, Non-Waivable Representation Ins1:ead of relying 

on a discretionary review of the "totality of the circumstances" 

or on the advice of parents, legislation or judicial rules of 

procedure should mandate the automatic and non-liaivable 

appointment of counsel at the earliest stage in a delinquency 

proceeding (Iowa Code Ann. §232.11 [West supp. 1985]). As long 

as it is possible for a juvenile to waive the right to counsel, 

juvenile court judges will continue to find such waivers on a 

discretionary basis under the "totality of the cirl~umstances." 

The very fact that it is legally possible for a juvenile to waive 

counsel itself may discourage some youthS from exercising their 

right if asserting it may be construed as an affront to the 

presiding judge. 

The A.B.A. - I.J .A. J'lvenile Justice Standards recommend 
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that "[t]he right to counsel should attach as soon as the 

juvenile is taken into custody •.. , when a petition is filed ••• , 

or \~hen the juvenile appears personally at an intake conference, 

whichever occurs first (A.B.A. Juvenile Justice Standards, 

1980b:89)." In addition, "[the juvenile] should have 'the 

effective assistance of counsel at all stages of the proceeding'" 

and this right to counsel is mandatory and nonwaivable (A.B.A. 

Juvenile Justice Standards, 1980b:89). Indeed, because of the 

importance of counsel in implementing other procedural 

safeguards, "[p]roviding accused juveniles with a non-waivable 

right-to-counsel is probably the most fundamental of the hundreds 

of standards in juvenile justice ••• (Flicker, 1983:i)." 

Mandatory, nonwaivable representation by counsel not only 

protects the rights of the juvenile, but also helps the courts by 

assisting in the efficient handling of cases and assuring that 

any waiver that. the juvenile is entitled to make are in fact made 

knowingly and intelligently. 

A full representation model is quite compatible with 

contemporary juvenile justice administration as evidenced by the 

experiences in California, Pennsylvania, and New York, as well as 

in several counties in Minnesota (Feld, 1988ai 1989). The 

experiences there indicate that juvenile justice administration 

does net grind to a halt if juveniles are routinely represented. 

The systematic introduction of defense counsel would provide the 

mechanism for creating trial records which could be used on 

appeal and which could provide an additional safeguard to assure 

that juvenile court judges adhere more closely to the formal 

procedures that are now required. Moreover, eliminating waivers 

of counsel would lead to greater numbers of public defenders in 

juvenile justice cases. An increased cadre of juvenile defenders 

would get education, support and encouragement from statewide 

asociation with one another similar to the post-Gideon revolution 

in criminal justice that resulted from the creation of statewide 

defender systems. 
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More fundamentally, however, since the Gault decision, the 

juvenile court is first and foremost a legal entity engaged in 

social control and not simply a social welfare agency. As a 

legal institution exercising substantial coercive powers over 

young people and their families, safeguards against state 

intervention and mechanisms to implement those safeguards are 

necessary. The Gault Court was unwilling to rely solely upon the 

benevolence of juvenile court judges or social workers to 

safeguard the interests of young people. Instead, it imposed the 

familiar adversarial model of proof which recognizes the likely 

conflict of interests between the juvenile and the state. 

A basic premise of procedural justice is that all citizens 

have a stake in the orderly administration of the justice process 

and that only lawyers possess 'Che i;echnical .'ilkills to assure that 

occurs. In an adversarial process, only lawyers can invoke 

effectively the procedural safeguards that are the right of every 

person, including children, as a condition precedent to 

unsolicited state intervention. The routine absence of counsel 

calls into question the very legitimacy of the juvenile court as 

a legal institution and fosters an appearance, if not a reality, 

of injustice. The presence of counsel functioning as an 

independent chec~ on coercive state intervention could legitimate 

and assure the accuracy of delinquency adjudications. 

A rule or law mandating nonwaivable assistance of counsel 

for juveniles appearing in juvenile court might impose 

substantial burcens on the delivery of legal services in rural 

areas (Juvenile Justice standards, 1980c:93; Feld, 1989). 

However, despite any possible fiscal or administrative concerns, 

every juvenile is already entitled by Gault to the assistance of 

counsel at every critical stage in the process and only an 

attorney can redress the imbalance between a vulnerable youth and 

the state. The issue is not one of entitlement, since all are 

entitled to representation, but rather the ease or difficulty 

with which waivers of counsel are found, Which in turn has 
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enormous implications for the entire administration of juvenile 

justice. 

?rior Consultation with Counsel Short of mandatory and non­

waivable ':v'lnsel, a prohibition on waivers of counsel without 

prior consultation and the concurrence of counsel would provide 

greater assurance than the current practice that any eventual 

waiver was truly "knowing, intelligent, and voluntary." Since 

waivers of rights, including the right to counsel, involve legal 

and strategic considerations as well as knowledge and 

understanding of rights and an appreciation of consequences, it 

is difficult to see how any less stringent alternative could be 

as effective. A ~ ag requirement of consultation with counsel 

prior to a waiver takes account of the immaturity of youths and 

their lack of experience in l.aw enforcement situations. In 

addition, it recognizes that only attorneys possess the skills 

and'training necessary to assist the child in the adversarial 

process. Moreover, a requirement of consultation with counsel 

prior to waiver would assure the development of legal services 

delivery systems that would then facilitate the routine 

representation of juveniles. 

At the very least, court rules or legislation should 

prohibit the removal from home or incarceration of any juvenile 

who was neither represented by counsel nor provided with stand­

by counsel. Such a limitation on disposition is already the law 

for adult criminal defendants (Gideon v. Wainwright, 372 U.S. 335 

[1963]; Scott v. Illinois, 440 U.S. 367 [1979]), for juveniles in 

some jurisdictions (Feld, 1984:187), and the operational practice 

iJjurisdictions such as New York and Pennsylvania, where 

virtually no unrepresented juveniles are removed or confined 

(Feld, 1988a). 

Data Collection on Delivery of Legal Services The right to 

and role of counsel entails a two-step process. The first is 

simply assuring the presence of counsel at all. In many 

jurisdictions, simply getting an attorney into juvenile court 
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remains problematic. Although most states have the computer 

capability of monitoring rates of repreaentation, in many 

jurisdictions the information simply is not collected routinely 

(Feld, 1988a). county and state court administrators should 

modify the juvenile court judicial information systems in order 

to collect information on a host of important legal and socio­

demographic variables. Because this information is already 

included in most juveniles' social services records or court 

files, expanding the judicial information code forms to 

incorporate data summeraries would entail minor additional 

administrative burdens but would greatly increase the information 

available for policy analysis. 

Excluding Prior Uncounselled convictions Some states 

include juvenile delinquency convictions in the criminal history 

score of their adult sentencing guidelines (Feld, 1989). Many 

unrepresented juveniles who are later tried as adults have their 

prior, uncounselled jUvenile convictions included in. their adult 

criminal history scores. Many judges who sentence on a 

discretionary hasis in either juvenile or criminal courts also 

consider previous delinquency adjudictions and dispositions when 

imposing the present sentence. The enhancement of sentences 

occurs both formally by statute or guideline, and informally as 

an exercise of judicial discretion. Not only are many 

unrepresented jUveniles routinely adjudicated delinquent and 

removed from their homes or incarcerated, but their earlier 

dispositions substantially influence later ones (Feld, 1988; 

1989). Finally, judges who sentence jUveniles for violating a 

valid court order or condition of probation often base their 

finding on a prior, uncounselled adjudication as a status 

offender. Whenever judges sentence youths, either as juvenile or 

adult offenders, and whether on the basis of guidelines or 

discretion, and consider juveniles' prior adjudications of 

delinquency, important legal issue arise. 

Having decided to consider juveniles' prior records for 
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sentencing both as juveniles and as adults, sentencing 

authorities must now confront the reality of. the quality of 

procedural justice in juvenile courts. If juvenile adjudications 

are to be used to enhance sentences for juveniles or adults, then 

a mechanism must be developed to assure that only 

constitutionally obtained prior convictions are considered. 

Again, automatic and mandatory appointment of counsel in all 

cases is the obvious device to assure the validity of prior 

conviction-/;. Anything less will, subject a juvenile or young 

adult's sentence to direct or collateral attack, produce 

additional appeals, and impose a wasteful and time-consuming 

burden on the prosecution to establish the validity of prior 

convictions. 

until provisions for the mandatory appointment of counsel 

are implemented, jUrisdictions where JUVeniles are not routinely 

represented should create a presumption that all prior juvenile 

convictions were obtained without the assistance of counsel with 

the burden on the prosecution to establish that such prior 

convictions were obtained validly. This takes cognizance of the 

fact that many juvenile convictions are obtained without counsel, 

increases the prosecutor's institutional interest in juvenile 

justice administration, and provides a non-judicial mechanism to 

assure that juveniles are represented and that any waivers of 

counsel are adequately documented on the record. 

The Punitive Juvenile Court and the Quality of Procedural Justice 

The quality of procedural justice is especially relevant to 

recent changes in juvenile courts' sentencing policies and 

practices. The post-Gault era has witnessed a fundamental change 

in the jurisprudence of sentencing as considerations of the 

offense, rather than the offender, dominate several types of 

JUVenile court sentencing decisions. A shift in sentencing 

philosophy from rehabilitation to retribution is evident both in 

the response to serious juvenile offe.l,:iers and in the routine 

sentencing of delinquent offenders. 

,. 
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Waiver of Juvenile Offenders to Criminal Court 

Relinquishing juvenile court jurisdiction over a youth 

represents a choice between sentencing in nominally 

rehabilitative juvenile courts or in punitive adult criminal 

courts. The decision implicates both juvenile court sentencing 

practices and the relationship between juvenile and adult court 

sentencing practices. Two types of statutes -- judicial waiver 

and legislative offense exclusion -- highlight the differences 

between juvenile and criminal courts' sentencing philosophies 

(Feld, 1987). Since juvenile courts emphasize individualized 

treatment of offenders, with judicial waiver a judge may transfer 

jurisdiction on a discretionary basis after a hearing to 

determine whether a youth is amenable to treatment or a threat to 

public safety. with legislative offense exclusion, by statutory 

definition, youths charged with certain offenses simply are not 

within juvenile court jurisdiction. 

Judicial waiver embodies the juvenile court's traditional 

approach to individualized sentencing. A judge must decide 

whether a youth is amenable to treatment or dangerous even though 

there is scant evidence of either effective rehabilitative 

programs (Melton, 1989), or valid and reliable clinical tools 

with which to diagnose or predict whether a particular individual 

will be a recidivist (Feld, 1987). Effectively, judicial waiver 

statutes give judges broad, standardless discretion. Like 

individualized sentencing, the subjectivity of waiver decisions 

produces inequities and disparities (Feld, 1987; 1990). Many 

juveniles judicially waived are charged with property crimes like 

burglary, and not with serious offenses against the person. When 

they appear in criminal courts as adult first-offenders, often 

they are not imprisoned. As a result, a "punishment gap" occurs 

when juveniles make the transition to criminal courts. 

Within the past decade, characteristics of the offense 

rather than clinical assessments of the offender increasingly 

dominate this sentencing decision (Feld, 1987; 1990). 
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Legislatures use offense criteria either as dispositional 

guidelines in judicial waiver to limit discretion and improve the 

fit between waiver decisions and crimi.nal court sentencing 

practices, or to automatically exclude c .. ~rtain youths (Feld, 

1987). More than twenty states have amended their judicial 

waiver statutes to reduce their inconsistency and to reconcile 

the contradictions between juvenile and adult sentencing 

practices. Some states specify that only serious offenses such 

as murder, rape, or robbery may be waived. Restricting waiver to 

serious offenses limits judicial discretion and increase the 

likelihood that significant adult sanctions will be imposed if 

waiver is ordered. 

More importantly, about half of the states have rejected the 

juvenile court's individualized sentencing philosophy, at least 

in part, emphasized policies of retribution or incapacitation, 

and excluded youths charged with serious offenses from juvenile 

court jurisdiction (Feld, 1987). While some states only exclude 

youths charged with capital crimes, murder, or offenses 

punishable by life imprisonment, others exclude longer lists of 

offenses, such as rape or armed robbery. Regardless of the 

details, these statutes remove jUdicial sentencing discretion 

entirely and base the decision to try a youth as an adult 

exclusively on the offense. 

These statutes provide one indicator of the shift from an 

individualized treatment sentencing philosophy in juvenile court 

to a more retributive one and reflect legislative distrust of 

judges' exercises of disc!retion. Using offenses to structure or 

eliminate judicial discre'l:.ion repudiates rehabilitation, narrows 

juvenile court jurisdiction, reduces its clientelle, and denies 

it the opportunity even to trlf to treat certain youths. 

Punishment in Juvenile courts: 
Offense-Based sentencing Practices 

states apply principles of just deserts to the routine 

sentencing of juveniles as well as to waiver (Feld, 1988b). The 
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McKeiver Court rejected procedural equality between juveniles and 

adults because juvenile courts purportedly treated rather than 

punished youths. To determine whether juvenile courts are 

punishing a youth for his past offense or treating him for his 

future welfare, we may examine: legislative purpose clauses; 

juvenile court sentencing statutes and actual sentencing 

practices; and conditions of institutional confinement (Feld, 

1987; 1988b). All of these indicators consistently reveal that 

treating juveniles closely resembles punishing adult criminals. 

But, punishing juveniles has constitutional consequences, si~'ce 

the McKeiver Court posited a therapeutic juvenile court as the 

justification for its procedural differences. 

The Purpose of the Juvenile Court Forty-two states' 

juvenile codes contain a statement of legislative purpose 1;.0 aid 

courts in interpreting the legislation (Feld, 1988b). In the 

past decade, about one-quarter of the states have redefined their 

courts' purposes. These amendments de-emphasize rehabilitation 

and the child's "best interest", and emphasize the importance of 

protecting public safety, enforcing children's obligations to 

society, applying sanctions consistent with the seriousness of 

the offense, and rendering appropriate punishment to offenders. 

Courts recognize that these changes in purpose clauses signal a 

basic philosophical ~e-orientation, even as they approve 

punishment in juvenile courts (~, D.D.H. v. Dostert, 269 S.E. 

2d 401 [1980]; In re D.F.B., 430 N.W. 2d 476 [1988]; In re Seven 

, Minors, 99 Nev. 427, 664 P.2d 947, 950 [1983]). 

Just Deserts Qispositions: 
Legislative and Administrative Changes in 
Juvenile Courts' sentencing Framework 

sentencing statutes provide another indicator of whether a 

jUvenile court is puniShing or treating delinquents. Originally, 

jUvenile court sentences were indeterminate and non-proportional 

to achieve the child's "best interests". While most jUvenile 

sentencing statutes mirror" their Progressive origins, even states 

that use indeterminate sentenc~s emphasize the offense as a 



184 

dispositional constraint. Several states instruct judges to 

consider the seriousness of the offense, the child's culpability, 

age, and prior record when impo~ing a sentence. 

Determinate Sentences in Juvenile Court Despite the court's 

history of indeterminate sentencing, about one-third of the 

states now use the present offense and prior record to regulate 

at least some sentencing decisions through determinate or 

mandatory minimum sentencing statutes or correctional 

administrative guidelines (Feld, 1988b). Washington state 

enacted just deserts legislation that based presumptive sentences 

on a youth's age, present offense, and prior record (Wast/.. Rev. 

Code Ann. § 13.40.010(2) [Supp. 1984]). In New Jersey, juvenile 

court judges consider offense, criminal his~ory and statutory 

"aggravating and mitigating" factors when sentencing juveniles, 

and enhance sentences for serious or repeat offenders (N.J. Stat. 

Ann. §§ 2A:4A-43(a) [West Supp. 1987]). Texas uses determinate 

sentences for juveniles charged with serious offenses (Tex. Faro. 

Code §§ 53.045; 54.03(b) and (c); 54.04 [Vernon 1988]). 

Mandatory ~inimum Terms of confinement Based on Offense 

Several states impose mandatory minimum sentences for certain 

"designated felonies" (Feld, 1988b). Some mandatory minimum 

statutes give judges discretion whether or not to 

institutionalize a juvenile, and prescribe the minimum term only 

if incarceration is ordered. Other mandatory minimum sentencing 

statutes are non-discretionary and the court must commit the 

youth for the minimum period. Non-discretionary mandatory 

minimum terms are imposed for serious, violent, or repeated 

offenses. These therapeutic sentencing laws are addressed to 

"violent and repeat offenders", "aggravated juvenile offenders", 

"serious juvenile offenders", or "designated felons". These 

statutes prescribe the level of security and the length of 

confinemen't which may range from twelve to eighteen months, to 

age twenty-one, or to the adult term for the same offense (Feld, 

1988b). Basing mandatory minimum sentences on the offense 

I 



• 

185 

precludes any individualized consideration of the offender's 

"real needs." 

Administrative sentencing and Parole Release Guidelines 

S~veral states' department of corrections have adopted 

administrative guidelines that use offense categories offense to 

structure institutional confinement and release decisions and to 

specify proportional mandatory minimum terms (Feld, 1988b). 

Juveniles committed to the California Youth Authority are 

released by a Parole Board which uses offense guidelines to 

establish release eligibility. 

Empirical evaluations of juvenile court sentencing practices 

Practical bureaucratic considerations, as well as statutory 

mandates, influence juvenile court judges' sentencing decisions. 

Two general findings emerge from evaluations of juvenile court 

sentencing practices. First, the present offense and prior 

record account for most of the variation in sentencing that can 

be explained (Feld, 1988b). Despite cl~ims of individualization, 

juvenile and adult sentencing practic&s are more similar in their 

emphases on present offense and prior record than their statutory 

language suggests. second, after controlling for offense 

variables, individualized sentencing discretion is often 

synonymous with racial disparities (Feld, 1988b). 

While there is a relationship between offenses and 

dispositions, mo&t of the variation in sentencing juveniles 

remains une~plained. The recent statutory changes emphasizing 

characteristics of the offense, rather than the offender, reflect 

le9islative disquiet with the underlying premises of 

individualized justice, the idiosyncratic exercises of 

discretion, and the inequalities that result. 

Conditions of Juvenile confinement Another way to determine 

whether juvenile courts are punishing or treating young offenders 

is to e~amine the correctionnl facilities to which they are sent. 

It was the deplorable conditions of confinement that motivated 

the Court in Gault to insist upon minimal procedural safeguards 
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for juveniles. contemporary evaluations of juvenile institutions 

reveal a continuing gap between rehabilitative rhetoric and 

punitive reality. studies in man'! jurisdictions report staff and 

inmate violence, physical abuse, degrading make-work, and an 

absence of clinical programs (Feld, 19BBb). The daily reality 

for juveniles confined in many so-called treatment facilities is 

one of violence, predatory behavior, and punitive incarceration. 

coinciding with these post-Gault evaluations, lawsuits 

challenged conditions of confinement, alleged that they violated 

inmates' "right to treatment" and inflicted "cruel and unusual 

punishment", and provided another outside view of juvenile 

corrections (Feld, 19B4). Federal judges found that juveniles 

routinely were beaten with fraternity paddles, injected with 

psychotropic drugs for social control purposes, and deprived of 

minimally adequate care or individualized treatment (Nelson v. 

Heyne, 491 F.2d 352 [1974]). Other courts found numerous 

instances of physical abuse, staff-administered beating and tear­

gassing, homosexual assaults, extended solitary confinement in 

dungeon-like cells, repetitive and degrading make-work, and 

minimal clinical services (Feld, 19BBb). While juvenile 

institutions are not as uniformly bad as adult prisons, the 

prevalence of violence, aggression, and homosexual rape in 

juvenile facilities is hardly consoling. Evaluations of these 

rehabilitation programs provide scant support for their 

effectiveness. 

summary of Changes in Juvenile Court sentencing Practices 

There is a strong, nationwide movement, both in theory and in 

practice, away from therapeutic, individualized dispositions 

toward punitive sentences. These formal changes and actual 

practices eliminate most of the differences between juvenile and 

adult sentencing. Imposing mandatory or determinate sentences on 

the basis of offense and prior record contradicts any therapeutic 

purposes and precludes consideration of a youth's "real needs". 

Revised juvenile purpose clauses and court decisions eliminate 
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even rhetorical support for rehabilitation. All these changes 

repudiate the original assumptions that juvenile courts operate 

in a child's "best interest", that youths should be treated 

differently than adults, and that rehabilitation is an 

indeterminate process that cannot be limited by fixed-time 

punishment. 

These changes contradict the McKeiver Court's premise that 

therapeutic juvenile dispositions require fewer procedural 

safeguards and raise questions about the quality of justice that 

the Court avoided. Since Gaul~, the formal procedures of 

juvenile and criminal courts have converged. There remains, 

however, a sUbstantial gulf between theory and reality, between 

the law on the books and the law in action. Theoretically, 

delinquents are entitled to formal trials and the assistance of 

counsel. In actuality, the quality of procedural justice is far 

different. More than two decades ago, the Supreme Court decried 

that "the child receives the worst of both worlds: he gets 

neither the protections accorded to adults nor the solicitous 

care and regenerative treatment postulated for children (Kent v. 

united states, 383 U.S. 541, 555 [1966]." Despite the 

criminalizing of juvenile courts, most states provide neither 

special procedures to protect juveniles from their own immaturity 

nor the full panoply of adult procedural safeguards. Instead, 

states treat juveniles just like adult criminal defendants when 

equality redounds to their disadvantage and use less adequate 

.. juvenile court safeguards when those deficient procedures provide 

an advantage to the state (Feld, 1984). 

The Transformation of the Juvenile Court: 
Retormed but not Rehabilitated 

The recent changes in jurisdiction, sentencing, and 

procedures reflect ambivalence about the role of juvenile courts 

and the control of children. As juvenile courts converge 

procedurally and substantively with criminal courts, is there any 
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reason to maintain a separate court whose only distinctions are 

procedures under which no adult would agree to be tried? 

The juvenile court is at a philosophical crossroads which 

cannot be resolved by simplistic treatment versus punishment 

formulations. In reality, there are no practical or operational 

differences between the two. Acknowledging that juvenile courts 

punish imposes an obligation to provide all criminal procedural 

safeguards since. While procedural parity with adults may sound 

the death-knell of the juvenile court, to fail to do so 

perpetuates injustice. To treat similarly-situated juveniles 

dissimilarly, to punish them in the name of treatment, and to 

deny them basic safeguards fosters a sense of injustice that 

thwarts any efforts to rehabilitate (Melton, 1989:168). 

Abolishing juvenile courts may be desirable both for youths 

and society. After more than two dec~des of constitutional and 

legislative reform, juvenile courts continue to deflect, co-opt, 

ignore, or absorb anieliorative tinkering with minimal 

institutional change. Despite its transformation from a welfare 

agency to a criminal court, the juvenile court remain essentially 

unreformed. The quality of justice youths receive would be 

intolerable if it were adults facing incarceration. Public and 

political concerns about drugs and youth crime foster a "get 

tough" mentality to repress rather than rehabilitate young 

offenders. with fiscal constraints, budget deficits, and 

competition from other interests groups, there is little 

likelihood that treatment services for delinquents will expand. 

Coupling the emergence of punitive policies with our societal 

unwillingness to provide for the welfare of children in general, 

much less to those who commit crimes, there is simply no reason 

to believe that the juvenile court can be rehabilitated. 

without a juvenile court, an adult criminal court that 

administered justice for young offenders could provide children 

with all the procedural guarantees already available to adult 

defendants and additional enhanced protections because of their 
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vulnerability and immaturity (Feld, 1984; Melton, 1989). The 

only virtue of the contemporary juvenile court is that juveniles 

convicted of serious crimes receive shorter sentences than do 

adults. Youthfulness long has been recognized as a mitigating, 

even if not an excusing, condition at sentencing (Melton, 1989; 

Thomson v. Oklahoma, 108 S. ct. 26~7 [1988]). If shorter 

sentences for diminished responGibility is the rationale for 

punitive juvenile courts, then providing an explicit "youth 

discount" to reduce adult sentences can assure an intermediate 

level of just punishment (Felli, 1988b). Reduced adult sentences 

do not require young people to be incarcerated with adults; 

existing juvenile prisons allow the segregation of offenders by 

age. Full procedural parity in criminal courts coupled with 

mechanisms to expunge records, restore civil rights, and the like 

can more adequately protect young people than does the current 

juvenile court. 
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In re Gault Revisited: 
A Cross-State Comparison 
of the Right to Counsel 
in Juvenile Court 

Barry C. Feld 

This article uses datafrom six states to analyze the availability of and the effects of 
counsel on delinquency and status offenses cases in juvenile COUTtS. In three of the 
states, nearly half or more of delinquent and status offenders did not have lawyers, 
including many youths who received out-ol-home placement and secure confine­
ment dispositions. in all the jurisdictions, each legal variable-seriousness of 
present offense, detention status, and prior referrals-that was associated with 
more severe dispositions was also associated with higher rates of representation. 
However. while legal variables enhance the probabilities of representation. the 
presence of an attorney appeared to exert an additional. independent effect 0" the 
severity of dispositions. The article then explores the policy implications of these 
findings. 

More than twenty years ago in In re Gault, the U.S. Supreme 
Court held that juvenile offenders were constitutionally entitled to the 
assistance of counsel in juvenile delinquency proceedings. The Gault 
Court mandated the right to counsel because "a proceeding where the 
issue is whether the child will be found to be 'delinquent' and subjected 
to the loss of his liberty for years is comparable in seriousness to a felony 
prosecution" {Gault, 1967, p. 36). Gault also decided that juveniles w~re 
entitled to the privilege against self-incrimination and the right to 
confront and cross--examine their accusers at a hearing. Without the 
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assistance of counsel, these other rights could be negated. "The juvenile 
needs the assistance of counsel to cope with problems of law, to make 
skilled inquiry into the facts, [and] to insist upon regularity of the 
proceedings .... The child 'requires the guiding hand of counsel at every 
step in the proceedings against him'" (Gault, 1967, p. 36). In subsequent 
opinions, the Supreme Court has reiterated the crucial role of counsel in 
the juvenile justice process. In Fare Y. Michael c., the Court noted that 
"the lawyer occupies a critical position in our legal system .... Whether 
it is a minor or an adult who stands accused, the lawyer is the one person 
to whom society as a whole looks as the protector of the legal rights of 
that person in his dealings with the police and the courts" (Fare, 1979, p. 
719). 

In the two decades since Gault, the promise of counsel remains 
unrealized. Although there is a scarcity of data, in many states less thal 
50% of juveniles adjudicated delinquent receive the assistance of counsel 
to which they are constitutionally entitled (Feld, 1984, pp. 187-190). 
Although national statistics are not available, surveys of representation 
by counsel in several jurisdictions suggest that "there is reason to think 
that lawyers still appear much less often than might have been expected" 
(Horowitz, 1977, p. 185). 

In the immediate aftermath of Gault, Lefstein, Stapleton, and 
Teitelbaum (1969) examined institutional compliance wit.h the decision 
and found that juveniles were neither adequately advised of their right to 
counsel nor had cOllnsel appointed for them. In a more recent 
evaluation. of legal representation in North Carolina, Clarke and Koch 
(1980, p. 297) found that the juvenile defender project represented only 
22.3% of juveniles in Winston-Salem, NC, and only 45.8% in Charlotte, 
NC. Aday (1986) found rates of representation of 26.2% and 38.7% in 
the jurisdictions he studied. Bortner's (1982, p. 139) evaluation of a 
large, midwestern county's juvenile court showed that "over half 
(58.2%) [the juveniles] were not represented by an attorney." Evaluations 
of rates of representation in Minnesota also indicated that a majority of 

original data. Neither the respective state agencies nor the National Center for Juvenile 
Justice bear any responsibility for the analyses or interpretations presented herein. I was 
fortunate to have the opportunity to use these data through the National Juvenile Court 
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youths are unrepresented (Feld, 1984, p. 189; Fine, 1983, p. 48). Feld 
(1984, p. 190) reported enormous county~by-county vadations within 
the state in the rates of representation, ranging from a high of over 90% 
to a low of less than 10%. A substantial minority of youths removed 
from their homes or confined in state juvenile correctional institutions 
lacked representation at the time of their adjudication and disposition 
(Feld, 1984, p. 189). 

There are a variety of possible explanations for why so many youths 
appear to be unrepresented: parental reluctance to retain an attorney; 
inadequate public-defender legal services in nonurban areas; a judicial 
encouragement of and readiness to find waivers of the right to counsel in 
order to ease administrative burdens on the courts; a continuingjudid:tl 
hostility to an advocacy role in a traditional, treatment-oriented court; 
or ajudicial predetermination of dispositions with nonappointment of 
counsel where probation is the anticipated outcome (Feld, 1984, p. 190; 
Bortner, 1982, pp. 136-147; Lefstein, Stapleton, and Teitelbaum, 1969; 
Stapleton and Teitelbaum, 1972). Whatever the reason and despite 
Gault's promise of counsel, many juveniles facing potentially coercive 
state action never see a lawyer, waive their right to counsel without 
consulting with an attorney or appreciating the legal consequences of 
relinquishing counsel, and face the prosecutorial power of the state 
alone and unaided. 

Even when juveniles are represented, attorneys may not be capable of 
or committed to representing their juvenile clients in an effective 
adversarial manner. Organizational pressures to cooperate, judicial 
hostility toward adversariallitigants, role ambiguity created by the dual 
goals of rehabilitation and punishment, reluctance to help juveniles 
"beat a case," or an internalization of a court's treatm~nt philosophy 
may compromise the role of counsel in juvenile court (Stapleton and 
Teitelbaum, 1972; Lefstein, Stapleton, and Teitelbaum, 1969; Fox, 
1970; Platt and Friedman, 1968; Ferster, Courtless, and Snethen, 1971; 
McMillian and McMurtry, 1970; Kay and Segal, 1973; Bortner, 1982; 
Clarke and Koch. 1980; Blumberg) 1967). Institutional pressures to 
maintain stable, cnoperative working relations with other personnel in 
the system may be inconsistent with effective adversarial advocacy 
(Lefstein, Stapleton, and Teitelbaum, 1969; Stapleton and Teitelbaum, 
1972; Bortner, 1982; Blumberg, 1967). 

Several studies have questioned whether lawyers can actually perform 
as advocates in a system rooted in parens patriae arid benevolent 
rehabilitation (Stapleton and Teitelbaum, 1972; Fox, (970). Indeed, 
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there are some indications that lawyers representingjuveniies in more 
traditional "therapeutic" juvenile courts may actually disadvantage 
their clients in adjudications or dispositions (Stapleton and Teitelbaum, 
1972, pp. 63-96; Clarke and Koch, 198(}, pp. 304-306; Bortner, 1982). 
Duffee and Siegel (l ~71, pp. 548-553), Clarke and. Koch (J 980, pp. 
304-306), Stapleton and Teitelbaum (1972), HayesJip (1979), and 
Bortner (1982) all reported that juveniles with counsel are more likely to 
be incarcerated than juveniles without counsel. Bortner (1982, pp. 139-
140), for example, found that "when the possibility of receiving the most 
severe dispositions (placement outside the home in either group homes 
or institutions) is examined, those juveniles who were represented by 
attorneys were more likely to receive these dispositions than were 
juveniles not represented (35.8% compared to 9.6%). Further statistical 
analysis reveals that, regar(,1less oJ the types oJ offenses with which they 
wert charged, juveniles represented by attorneys receive more severe 
dispositions. " 

THE PRESENT STUDY 

The presellt study provides the first opportunity to analyze system­
atically variations in rates of representation and the impact of counsel in 
more than one juvenile court or even one jurisdiction. It analyzes 
variations in the implementation of the right to counsel in six states­
California, Minnesota, New York, Nebraska, North Dakota, and 
Pennsylvania, as well as Philadelphia. These statistical analyses provide 
the first comparative examination of the circumstances under which 
lawyers are appointed to represent juveniles, the case characteristics 
associated with rates of representation, and the effects of representation 
on case processing and dispositions. 

This study uses data collected by the National Juvenile Court Data 
Archive (NJCDA) to analyze the availability of and effects of counsel in 
delinquency and status offense cases disposed of in 1984.1 While 30 
states now contribute their annual juvenile court data tapes to the 
NJ CD A, the six states included in this study were selected solely because 
their data files included information on representation by counsel. 

Because of the many hazards and pitfalls in usingjuvenile court data, 
an overview of the juvenile justice process and a description of the 
individual state's data precedes the cross-state comparisons. The 
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NJCDA's unit of count is "cases disposed" of by a juvenile court.l 
Typically, juvenile delinquency cases begin with a referral to a county's 
juvenile court or a juvenile probation or intake department. Many of 
these referrals are closed at intake with some type of informal 
disposition: dismissal, counseling, warning, referral to another agency, 
or probation, These referrals, whether disposed of informally or 
petitioned to the juvenile court, also generate county record-keeping 
activities fhat are reported to the state agency responsible for compiling 
juvenile justice data, 

The sample in this study consists exclusively of petitioned delinquency 
and status offense ca.ses. It excludes alljuveniIe court referrals for abuse, 
dependency, or neglect, as well as routine traffic violations. Only 
formally petitioned delinquency and status cases are analyzed because 
the right to counsel announced in Gault attaches only after the formal 
initiation of delinquency proceedings) 

The filing of a petition-the formal initiation of the juvenile 
process-is comparable legally to the filing of a complaint, information, 
or indictment in the adult criminal process (Feld, 1984, p. 217). Since 
different county intake or probation units within a sta'.e, as well as the , 
various states, use different criteria to decide whether or not to file a 
formal delinquency petition, the cross-state comparisons reported here 
involve very different samples of delinquent populations. The common 
denominator of all these cases is that they were formally processed in 
their respective jurisdictions. As indicated in Table I, the proportion of 
referred cases to petitioned cases differs markedly, from a high of 62.8% 
i:t Nebraska to a low of 10.7% in North Dakota. 

In most jurisdictions, a juvenile offender will be arraigned on the 
petition. Since the constitutional right to counsel attaches in juvenile 
court only after the filing of the petition, it is 'typically at this stage, if at 
all, that counsel will be"J1pointed to represent ajuvenile (Feld, 1984). At 
the arraignment, the juvenile admits or denies the allegations in the 
petition. In many cases, juveniles may admit the allegations of the 
petition at their arraignment and have their case disposed of without the 
presence of an attorney. 

The types of underlying offenses represented in the formally filed 
delinquency petitions differ substantially; the large urban jurisdictions 
confront very different and more serious delinquency than do the more 
rural, midwestern states (Nimick et aI., 1985). In this study, the offenses 
reported by the states are regrouped into six analytical categories.4 The 
"felony/minor" offense distinction provides both an indicator of 
seriousness and is legally relevant for the right to counsel (Gideon v. 
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Wainwright, 1963; Scott v. Illinois, 1979). Offenses are also classified as 
person, property, other delinquency, and status. Combining person and 
property with the felony and minor distinctions vroduces a six-item 
offense scale for cross-state comparisons.s When a petition alleges more 
than one offense, the youth is classified on the basis of the most serious 
charge. This study also uses two indicators ofthe severity of dispositions: 
out-of-home placement and secure confinement.6 The data were 
originally collected by the California Bureau of Criminal Statistics and 
Special Services,1 the Minnesota Supreme Court Judicial Information 
System,S the Nebraska Commission on Law Enforcement and Criminal 
Justice,9 the New York Office of Court Administration,lO the North 
Dakota Office of State Court Administrator,1I and the Pennsylvania 
Juvenile Court Judges' Commission.I2 

DATA AND ANALYSIS 

Part of these analyses treat the availability and role of counsel as a 
dependent variable using case characteristics and court processing 
factors as independent variables. Other parts treat counsel as an 
independent variable, assessing its relative impact on juvenile court case 
processing and dispositions. These analyses attempt to answer the 
interrelated questions regarding when lawyers are appointed to represent 
juveniles, why they are appointed, and what difference does it make 
whether or not a youth is represented7 

Petitions and offenses. Initially, the appearance of counsel must be 
placed in the larger context of juvenile justice :administlation in the 
respective states. Table I introduces the six states' juvenile justice 
systems, reports the total number of referrals wh(~re available, the total 
number of petitions, the percentage of referrals to petitions, and the 
types of offenses for which petitions were filed. 

The juvenile courts in the various states confront very different 
delinquent populations. In part, these differences reflect the nature of 
the prepetition screening. While California, Nebraska, and Pennsylvania 
courts formally petition approximately half of their juvenile court 
referrals, North Dakotajuvenile courts only charge about 10.7% of their 
referrals. The numbers of petitions involved aliso differ substantially. 
The large, urban states handle far more cases tha;n the rural midwestern 
states. Indeed, Philadelphia alone processes more delinquency petitions 
than Nebraska and North Dakota together. 

.. 
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TABLE 1: Petitions and Petitioned Offenses 

California Minnesota Nebraska New York North Dakota Pennsylvania Philadelphia 

Number of 
Referrals 147422 6091 7741 18926 

Number of 
Petitions 68227 15304 3830 21383 831 10168 6812 

% Referralsl 
Petitions 46.3% 62.8% 10.7% 53.7% 

Felony Offense 
Against % 8.7 2.2 1.0 8.2 . .2 13.0 38.1 
Person N (5946) (338) (39) (1764) (2) (1320) (2592) 

..... 
Felony Offense CO 

-:J 
Against 27.2 14.3 11.1 14.9 15.8 25.9 19.7 
Property (185711 (2196) (427) (3192) (131) (2653) (1339) 

Minor Offense 
Against 6.1 5.0 3.7 6.6 2.8 12.5 3.7 
Person (4166) (766) (143) (1414) (231 (12751 (255) 

Minor Offense 
Against 17.1 29.9 43.9 18.8 29.8 24.9 24.9 
Property (117001 (4574) (1680) (4019) (248) (2532) (1694) 

Other 38.7 20.6 9.5 7.6 16.7 23.5 13.7 
Delinquency (26376) (3148) (364) (16311 (139) (2386) (932) 

Status 2.2 28.0 30.7 43.8 34.7 N/A N/A 

<.>0 Offense (14681 (4282) ('1177) (9363) (2881 
:g 
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The nature of the offenses petitioned also differs substantially among 
the states. Felony offenses against the person-homicide, rape, aggra­
va.ted assault, and robbery-are much more prevalent in the large, 
urban states. In Philadelphia, for example, 38.1% of the juvenile court's 
caseload involves violent offenses against the person, primarily robbery. 
By contrast, a substantial portion of the midwestern states' caseloads 
consists of miner property offenses such as theft and shoplifting. 

The states also differ markedly in their treatment of status offenders. 
Pennsylvania/ Philadeiphiajuvenile couns do not have jur.\sdiction over 
status offenders. Similarly, status offenders in California appear to be 
referred to juvenile courts only as a last resort. By contrast, in the 
midwestern states, status offenses are the second most common type of 
delinquency cases handled. The maximum age of juvenile court 
jurisdiction in New York is 16 years of age, rather than 18 as in the other 
states. The New York juvenile justice system deals with a significantly 
younger population, which includes a substantially larger proportion of 
status offenders. 

Rates of representation. Table 2 shows the overall rates of repre­
sentation by counsel in the rp,spective states, the percentages of private 
attorneys and public attorneys-court appointed or public defender­
and the rates of representation by type of offense. Although Gault held 
that every juvenile was constitutionally entitled to "the guiding hand of 
counsel at every step of the process," Gault s promise remains unrealized 
in half of these jurisdictions. 

The large, urban states are far more successful in assuring that 
juveniles receive the assistance of counsel than are the midwestern 
states. Overall, between 85%-95% of the juveniles in the large, urban 
states receive the assistance of counsel as contrasted with between 37.5% 
and 52.7% of the juveniles in the midwestern states. Indeed, these data 
may actually understate the urban state/ rural state disparities. The 
California Bureau of Criminal Statistics and Special Services cautions 
that a coding error may be responsible for some of the juveniles who 
were reported to be unrepresented.13 

The first rows of Table 2 report the percentages of private attorneys 
and public attorneys (court appointed or public defenders) reflected in 
the overall rates of representation. In every jurisdiction and regardless 
of the overall rate of representation, public attorneys handle the vast 
bulk of delinquency petitions by ratios of between 3: I and 10: I. 

Table 2 clearly shows that it is possible to provide very high levels of 
defense representation to juveniles adjudicated delinquent. More than 
95% of the juveniles in Philadelphia and New York state, and 85% or , 
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TABLE 2: Representation by Counsel (Private, Public Defender/Court Appointed) 

California Minnesota Nebraska New York North Dakota Pennsylvania Philadelphia 

% Counsel 84.91 47.7 52.7 95.9 37.5 86.4 95.2 
Private 7.6 5.3 13.3 5.1 10.5 14.5 22.0 
CA/POa 77.3 42.3 39.4 90.8 27.1 71.9 73.2 

Felony Offense 
Against Person 88.7 66.1 58.8 98.5 100.0 91.4 S6.? 

Private 11.2 9.9 14.7 4.3 22.0 29.9 
CA/PO 77.5 56.3 44.1 94.2 100.0 69.4 66.4 

Felony Offense 
Against Property 86.8 60.6 59.9 98.1 38.9 87.1 95.0 

Private 9.0 6.2 14.4 B.3 12.2 15.1 20.5 
CA/PO 77.8 54.4 45.5 89.7 26.7 72.0 74.5 

Minor Offense ..... 
Against Person 86,7 73.5 41.3 99.0 47.S 89.3 96.1 ~ 

Private 8.6 7.3 14.9 9.5 17.4 16.4 22.4 
~ 

q 

CA(PO 78.1 66.1 26.4 89.5 30.4 72.9 73.7 
Minor Offense 
Against Property 83.8 46.8 49.6 96.2 38.3 85.5 94.7 

Private S.l 5.3 14.1 6.5 t2~5 11.9 16.1 
CA/PO 77.7 4'1.4 35.5 89.7 25.8 73.6 78.7 

Other Delinquency 83.4 56.5 48.9 96.8 33.1 82.1 93.2 
Private 6.4 5.9 16.0 8.0 10.8 10.8 12.3 
CA(PO 77.0 49.6 32.8 88.7 22.3 71.4 80.9 

Status Offense 74.1 30.7 56.1 93.8 37.2 N/A N/A 
Private 3.3 3.9 10.3 2.3 7.3 
CA/PO 70.8 26.9 46.3 91.6 29.9 

.... a. court APpointed, PUblic Defender . =: 1. The California Bureau of Criminal Statistics and Special Services cautlons that this rate may understate the actual rate 01 representa· 
tlon, that Is, that an evan larger percentage of California's juveniles are repre$ented. See note 13 for explanation. 



200 

402 CRIME &: DELINQUENCY / OCTOBER 198G 

more in Pennsylvania and California were represented. Since the large 
urban states process a greater volume of delinquency cases, their success 
in delivering legal services is all the more impressive. While it may be 
more difficult to deliver legal services easily in all parts of the rural 
midwestern states, county by county analysis in Minnesota shows 
substantial disparities within the state; even the largest cO'unty in the 
state with a well-developed public defender system provides repre­
sentation to less than half the juveniles (Feld, ]984, pp. 189-190). These 
variations suggest ~hat rates of representation reflect deliberate policy 
decisions. 

Table 2 also shows the rates of representation by type of offense. One 
pattern that emerges in all of the states is a direct relationship between 
the seriousness of the offense and the rates of representation. Juveniles 
charged with felonies-offenses against person or property-and those 
with offenses against the person generally have higher rates of repre­
sentation than the state's overall rate. These differences in representation 
by offense are typically greater in the states with lower rates of 
representation than in the those with higher rates because of the latters' 
smaller overall variation. In Minnesota, for example, while only 47.7% 
of all juveniles are represented, 66.1 % of those charged with felony 
offenses against the person, 73.5% of those charged with minor offenses 
against the person, and 60.6% of those charged with felony offenses 
against property are represented. 

A second and similar pattern is the appearance of larger proportions 
of private attorneys on behalf of juveniles charged with felony 
offenses-person and property-and offenses against the person than 
appear in the other offense categories. Perhaps the greater seriousness of 
those offenses and their potential consequences encourage juveniles or 
their families to seek the assistance of private counsel. Conversely, 
private attorneys are least likely to be retained by parents to represent 
the status offenders with whom the parents are often in conflict .. 

Offense and disposition. There is extensive research on the determi­
nants of juvenile court dispositions (Fagan, Slaughter, and Hartsone, 
1987; McCarthy and Smith, 1986; Dannefer and Schutt, 1982; Thomas 
and Cage, 1977). However, "even a superficial review of the relevant 
literature leaves one with the rather uncomfortable feeling that the only 
consistent finding of prior research is that there are no consistencies in 
the determinants of the decision-making process" (Thomas and Sie­
verdes, 1975, p. 416). In general, the seriousness of the present offense 
and the length of the prior record-the so-called "legal variables"-
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explain most of the variance that can be accounted for in juvenile 
sentencing, with some additional influence of race (Fagan, Slaughter, 
and Hartsone, 1987; McCarthy and Smith, 1986). However, in most of 
these studies, the legal variables account for only about 25% to 30% of 
the variance in dispositiom; (Thomas and Cage, 1977; Clarke and Koch, 
1980; McCarthy and Smith, 1986; Horwitz and Wasserman, 1980). 

Although this cross-state comparison cannot identify fully the 
determinants of dispositions, the data lend themselves to an exploration 
of the relationships among offenses, dispositions, and representation by 
an attorney. Table 3 uses two measures of juvenile court dispositions: (1) 
out-of-home placements, and (2) secure confinement. These categories 
provide clear-cut delineations that lend themselves to cross-state 
comparisons. They also have legal significance for the appointment of 
counsel, since the Supreme Court has held, at least for adults, that all 
persons charged with felonies must be affor '~d the right to counsel 
(Gideon v. Wainwright, 1963), and that n~ tlerson convicted of a 
misdemeanor may be incarcerated unless he or she was afforded the 
assistance of counsel (Scott v. Illinois, 1979). 

Table 3 shows both the overall rates of out-of-home placements and 
secure confinement in the respective states as well as by categories of 
offen!;es. The states differ markedly in their overall use of out-of-home 
plaC'tments and secure confinement, ranging from a high of 30.8%/ 14.5% 
in California to a low of 10.3%/1.1% in Philadelphia. The ratio of 
out-of-home placement to secure confinement also varies from 17: 1 in 
Pennsylvania to about 2:1 in California. 

As expected, the seriousness of the present offense substantially alters 
a youth's risk of removal and confinement. In every state, felony 
offenses against the person garner both the highest rates of out-of-home 
placement and secure confinement, typically followed either by minor 
offenses against the person or felony offenses against property, for 
example, burglary. Conversely, minor property offenses-primarily 
petty theft, shoplifting-and status offenses have the lowest rates of 
removal or confinement. 

Offense and disposition by counsel. Table 4 adds the counsel variable 
to the information contained in Table 3. Within each offense category of 
youths who receive out-oC-home or secure dispositions, Table 4 shows 
the disposition rates for those youths who had counsel and those who 
did not. Thus Table 3 shows that when juveniles commit felonies against 
the person in California, 39.5%/20.4% receive out-of-home placement 
and secure confinement dispositions. The same cell in Table 4 shows 
that youths with counsel were somewhat mere likely to receive severe 



.... TABLE 3: Present Offense lind Disposition: Out-ol-Home Placement/Socura Confinement Q .... 
California Minnesota Nebraska New York North Dakota Pennsylvania Philadelphia 

Overall: 
Home % 30.8 17.2 15.2 16.1 28.0 22.1 10.3 

N= (21048) (2631) (584) (3255) (233) (2213) (628) 

Secure % 14.5 3.3 5.2 7.1 9.6 1.3 1.1 
N= (9902) (504) (199) (1423) (80) (132) (76) 

Felony Offense 
Against Person: 

Home 39.5 30.2 28.2 22.3 50.0 28.7 12.6 
Secure 20.4 9.5 15.4 19.2 50.0 2.5 1.7 

Felony Offense 
Against Property: 

Home 31.2 27.4 18.5 18.6 35.1 21.3 11.3 ~ 

Secure 15.7 9.2 12.2 12.0 17.6 .9 .8 
0 
~ 

Minor Offense 
Against Person: 

Home 25.8 21.5 21.7 12.7 39.1 13.5 5_7 
Secure 11.5 3.3 9.1 9.6 13.0 .2 .4 

Minor Offense 
Against Property: 

Home 24.3 14.6 8.5 14.1 28.6 18.8 5.9 
Secure 11.5 3.5 9.1 9.6 8.1 .6 .6 

Other Delinquency: 
Home 32.5 20.2 15.9 16.1 27.3 27.5 11.4 
Secure 15.2 1.9 8.8 10.6 14.4 2.4 1.0 

Status Offense: 
Home 27.9 10.7 22.3 15.6 23.6 N/A N/A 
Secure 1.0 0.5 1.8 1.3 4.5 

,. 
~ 
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dispositions than those without counsel-40.0% versus 35.5% out of 
home and 21.0% versus 15.4% secure confinement. 

Except for North Dakota, with its very small numbers and low rates 
of representation, a comparison of the two columns in each state and at 
each offense level reveals that youths with lawyers receive more severe 
dispositions than do those without lawyers. With twelve possible 
comparisons in each state-sbt offense categories times two disposi­
tions-represented youths received more severe dispositions than 
unrepresented youth in every category in Minnesota, New York, and 
Pennsylvania, in all but one in California and Philadelphia, and in all 
but two in Nebraska. Even in the highest representation jurisdictions­
New York and Philadelphia-this pattern prevails; there was virtually 
no secure confinement of unrepresented juveniles in these locales. 

While the relationship between representation and more severe 
disposition is consistent in the different jurisdictions, the explanation of 
this relationship is not readily apparent. It may be that presence of 
lawyers antagonizes traditional juvenile court judges and subtly influ­
ences the eventual disposition imposed (Clarke and Koch, 1980). 
However, the pattern also prevails in the jurisdictions with very high 
rates of representation where the presence of counsel is not unusual. 
Perhaps judges discern the ever..tual disposition early in the proceedings 
and appoint counsel more frequently when an out-of-home placement 
or secure confinement is anticipated. Conversely, judges may exhibit 
more leniency if a youth is not represented. Or, still another possibility is 
that other variables besides the present offense may influence both the 
appointment of counsel and the eventual disposition. 

Detention by offense. Table 5 shows the overall percentage of 
juveniles against whom petitions were filed who were detained, as well as 
the rates of pretrial detention by offense category. Detention. as used 
here, refers to ajuveniIe's custody status following referral but prior to 
court action. It is important to note, however, that detention is coded 
differently in various jurisdictions. In California, for example, which 
appears to have a very high rate of pretrial detention, any juvenile 
brought to a detention facility is logged-in and counted as detained, even 
if he or she is held only for a short while until a parent arrives. By 
contrast, Minnesota, which appears to have a very low rate of pretrial 
detention, uses a very conservative definition of detention. Juveniles in 
Minnesota are coded as detained only if a detention hearing is held, 
which normally occurs 36 hours-about two court days-after appre­
hension (Feld, 1984). Thus the data in Table 5, while suggestive, are not 



.... TABLE 4: Representation by Counsel and Disposition (Home/Secure) a: 
California Minnesota Nebraska New York North Dakota Pennsylvania Philadelphia 

Counsel,* Yes No Yes No Yes No Yes No Yos No Yes No Yes No 

Felony Offense 
Against Person: 

Home 40.0 35.5 32.8 21:4 25.0 28.6 22.6 0.0 50.0 31.0 16.8 12.9 4.9 
Secure 21.0 15.4 9.5 4.9 15.0 21.4 19.5 0.0 SO.O 2.8 .9 1.7 2.1 

Felony Offense 
Against Property: 

Home 32.0 26.1 31.6 19.1 24.9 11.1 19.0 0.0 47.1 27.5 24.9 8.2 11.7 4.8 
Secure 16.5 10.6 10.4 5.0 16.2 7.8 12.2 0.0 11.8 21.3 1.1 0.0 0.9 0.0 

Minor Offense 
Against Person: 

t>:) 
0 

Home 26.8 19.2 22.3 14.9 20.0 28.2 ~2.7 7.1 45.5 33.3 22.0 7.8 5.5 10.0 ~ 

Secure 12.3 6.1 3.5 1.1 12.0 9.9 9.7 0.0 9.1 16.7 0.4 0.0 0.4 0.0 

Minor Offense 
Against Property: 

Home 25.5 17.9 18.8 9.6 12.5 5.7 14.6 0.0 38.9 22.2 24.9 4.8 5.9 6.3 
Secure 10.8 6.4 4.2 2.0 7.3 2.4 9.1 0.0 8.4 7.8 0.8 0.0 0.7 0.0 

Other 
Delinquency: 

Home 34.4 22.8 28.1 9.8 24.2 9.0 16.7 0.0 32.6 24.7 37.6 17.4 11.4 11.1 
Secure 16.5 9.1 2.2 .8 13.3 2.2 11.0 0.0 13.0 15.1 3.5 0.9 0.6 6.3 

Status Offense: 
Home 30.4 20.8 16.5 7.6 34.1 14.2 16.6 1.0 32.7 18.2 N/A N/A 

Secure 6.3 7.1 .9 .4 2.1 1.4 1.4 0.0 1.9 6.7 

... • 
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directly comparable. Unfortunately, Philadelphia does not provide 
information on a juvenile's pretrial detention status. 

Regardless of the jurisdictional definition of detention, its use follows 
similar patterns. Juveniles committing felonies against the person are 
the most likely to be detained, followed either by those committing 
minor offenses against the person or felony offenses against property . 
Since the evidentiary distinctions between a felony and a minor offense 
against the person, for example, the degree of injury to the victim, may 
not be apparent at the time of detention, these patterns are not 
surprising. 

Detention and counsel. Table 6 examines the relationship between a 
youth's detention status and representation by counsel. Detention, 
particularly if it continues for more than a day, is a legally significant 
juvenile court intervention that al80 requires the assistance of counsel 
(Feld, 1984, pp. 191-209; Schall v. Martin, 1984). Every jurisdiction 
provides for a prompt detention hearing to determine the existence of 
probable cause, the presence of grounds for detention, and the child's 
custody status pending trial (Feld, 1984, Pl'. 191-209). 

Table 6 reports the rate of representation at each offense level for 
those youths who were detained and for those who were not detained. 
For example, in Minnesota, 66.1% of the juveniles charged with felony 
offenses against the person were represented (Table 2) and 24.6% of 
them were detained (Table 5). However, 75.0% of those who were 
detained were represented as contrasted with 63.8% of those who were 
not detained. 

For each state, a comparison of the two columns reveals a consistent 
pattern-youlths who were held in detention had higher rates of 
representation than did Juveniles who were not. In four of the six states 
at every level \()f offe~~se, detained youths were more likely to be 
represented. In Neb~aska, in five of the six levels of offenses, detained 
youths were more likely to be represented. Again, only in North Dakota, 
with its small numbers and low rates of representation, does the pattern 
break down. 

While the differences between detained and nondetained youths are 
smaller in the three jurisdictions with the highest rates of representation, 
in Minnesota and Nebraska they are substantial, especially as the 
seriousness of the offense decreases. Comparing the overall rate of 
representation at different offense levels (Table 2) with the rates of 
representation for detained youths (Table 6) shows that detention 
provides a significant additional impetus for the appointment of 
counsel, particularly for less serious offenders. 
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TABLE 5: Present Offenso and Pretrial Detention Status 

California Minnesota Nebraska New York North Dakota Pennsylvania 

% Detained 54.0 9.4 12.6 18.0 14.7 29.0 
Overall N = (36100) (1443) (483) (3841) (122) (2946) 

Felony Offense 
Against 
Person 68.1 24.6 46.2 22.3 50.0 43.6 

Felony Offense 
Against 

1'0:) 
Property 56.6 15.0 20.1 17.5 15.3 30.6 <0 

CI) 

Minor Offense 
Against 
Person 52.0 16.1 25.2 15.2 21.7 22.0 

Minor Offense 
Against 
Property 45.5 7.1 9.8 16.1 11.3 27.4 

Other 
Delinquency 54.7 10.6 13.7 20.2 20.1 24.7 

Status 
Offense 24.1 5.8 10.9 18.1 13.9 N/A 

" • 
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Detention and dispositions. Several studies have examined the 
determinants of detention and the relationship between a child's pretrial 
detention status and subsequent disposition (Krisberg and Schwartz, 
1983; Frazier and Bishop, J985; Clarke and Koch, 1980; McCarthy. 
1987). These studies report that while several ofthe same variables affect 
both rates of detention and subsequent disposition, after appropriate 
controls, detention per se exhibits an independent effect on dispositions. 

While this study cannot control for all variables simultaneously, 
Table 7 shows the relationship among a youth's offense, detention 
status, and eventual disposition. Table 7 reports the percentages of 
youths within each offense category who were detained and who were 
not detained who received out-of-home placement and secure confine­
ment. Again, the results are remarkably consistent; in five of the six 
jurisdictions and at every offense level, youths who were detained 
received more severe dispositions than those who were not. Even in 
North Dakota with its small numbers, the relationship between 
detention and secure confinement appears in most offense categories. 

What Table 7 shows, then, is that the same factors that determine the 
initial detention decision appear to influence the ultimate disposition as 
well. However, when one compares the zero-order relationship between 
offense and disposition (Table 3) with the relationship between ('1'­

fense/ detention and disposition (Table 7), it is apparent that detained 
youths are significantly more at risk for out-of-home placement and 
secure confinement than are nondetained youths. Generally, pretrial 
detention more than doubles a youth's probability of receiving a secure 
confinement disposition. 

Counsel, detention, and disposition. Table 5 reported the percentages 
of youths who were detained at each offense level. Table 6 examined the 
relationship between detention status and representation and reported 
that detention increased the likelihood of representation. Table 7 
r.xamined the relationship between detention status and disposition and 
showed that detention also increased the likelihood of a youth receiving 
more severe dispositions. 

Table 8 reports the relationship between detention and disposition 
when youth are represented by counsel to see whether the presence or 
absence of counsel affects their dispositions. Table 8 indicates that a 
detained youth who is represented by counsel is more likely to receive a 
severe dis position than a detained youth who is not represented. In New 
York, California, and Pennsylvania, which had very high rates of 
representation, the represented/ detained youths consistently received 
more severe dispositions than the small group of unrepresented I de-
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TABLE 6: Pnrtrial Detention and RlI(JnISIII1tation by Counul 

Califomia Minnesotll NBbnnkIl Nfl"" York North DBkow Pennsylvania 

. Detention ~ Yes No Yes No YtIS No Ya No Ye,s No Ya No 

Felony Offense 
Against 
Person 90.8 84.9 75.0 63.8 46.7 68.4 99.7 98.1 100.0 100.0 96.4 87.4 

Felonv Offense 
Against 
Property 90.2 83.5 72.7 58.9 65.4 58.6 99B 97.7 30.0 40.5 94.0 83.8 1>:) 

0 
00 

Minor Offenss 
A!IlIinu 
Person 89.9 84.2 82.4 72.2 47.2 38.8 99.5 98.9 80.0 38.9 95.0 86.4 

Minor Offen~lI 
Against 
Property 87.5 82.1 74.6 45.2 68.9 47.0 99.1 95.7 35.7 38.6 95.4 80.8 

Other 
Delinquency 89.1 79.1 78.5 53.2 72.1 44.3 99.4 96.1 17.9 36.9 92.5 77.6 

Status 
Offense 88.4 72.1 70.3 28.5 89.7 51.1 99.4 92.6 32.5 37.9 N/A 

• 
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tained juveniles, as was also the case in Nebraska. Only in Minnesota 
and North Dakota was the presence of counsel not an "aggravating" 
factor at the sentencing of detained youth. Again, this may simply be the 
result of dwindling numbers, or perhaps the factors that influenced the 
initial detention decision took precedence over the presence of counsel 
in those states. 

The data in Table 8 in New York and Pennsylvania further reinforce 
the findings reported in Table 4; there was virtually no removal from the 
home or incarceration of unrepresented youths. By contrast, substantial 
numbers and proportions of youths in the midWestern states were being 
detained and/or removed from their homes and placed in secure 
confinement without the assistance of counsel. 

Prior referrals. Another It-gal variable that affects a juvenile'S 
eventual disposition is a prior history of delinquency referrals (Clarke 
and Koch, 1980; Henretta, Frazier, and Bishop, 1986). The next 
analyses assess the relationships among prior referrals and dispositions, 
prior referrals and representation by counsel, and prior referrals, 
representation by counsel, and dispositions. 

Nebraska is the only state in this six state sample that routinely 
records information about a juvenile's prior referrals at the time of a 
current referral. However, the other states' data tapes include youth 
identification numbers. By combining several years of annual data tapes 
and matching the county / youth identification number across years, it is 
possible to reconstruct a youth's prior record of offenses and disposi­
tions. 

The Minnesota data reported in Tables 9-11 arc from a different data 
set than reported heretofore. These data represent juveniles disposed of 
in 1986 with their prior records acquired in 1984, 1985, and 1986. In 
1986, 45.3% of Minnesota:s juveniles were represented, as compared 
with 47.7% in 1984 (Tabie 2), and the pattern of representation by 
offense was similar: felony offense against the person, 77.3%; felony 
offense against property, 63.0%; minor offenses against the person, 
62.4%; minor offenses against property, 44.6%; other delinquency, 
44.9%; and status offenses, 26.9%. The distribution of offenses in 

., Minnesota in 1986 was also similar to that recorded in 1984 (Table I): 
felony offenses against persons, 4.0%; felony offenses against property, 
14.4%; minor offenses against person, 5.2%; minor offenses against 
property, 32.3%; other delinquency, 16.6%; and status, 27.0%. Using 
these Minnesota data permits a cross-state comparison of the relation­
ship among prior referrals, dispositions, and the presence of counsel. In 
both Minnesota and Nebraska, the records of prior referrals were 
recoded as 0, 1 or 2,3 or 4, and 5 or more. J4 



~ TABLE 7: Impact of Pretrial Detention on Disposition (Homo/Secure) 
~ 

California Minnesota Nebraska New York North Dakota Pennsylvania 

Detention ~ Yes No Yes No Yes No Yes No Yes No Yes No 

Felony Offense 
Against Person: 

Home 51.3 14.9 53.0 22.7 55.6 4.8 57.6 11.9 0.0 100.0 50.3 11.9 
Secure 26.3 8.0 20.5 5.9 33.3 0.0 50.3 10.1 0.0 100.0 5.2 .4 

Felony Offense 
Against Property: 

Home 42.2 17.1 46.5 24.0 51.2 10.3 49.6 11.7 30.0 36.0 47.0 10.0 
Secure 19.6 11.0 22.5 6.9 36.0 6.2 32.0 7.5 30.0 15.3 2.2 0.3 

Minor Offense 
tI:) 

Against Person: .... 
c::> 

Home 38.9 11.6 46.3 16.8 41.7 15.0 45.4 6.8 60.0 33.3 40.4 5.9 
Secure 16.6 6.3 6.5 2.6 22.2 4.7 39.0 4.3 60.0 5.6 0.7 0.1 

Minor Offense 
Against Property: 

Home 37.1 13.7 40.2 12.7 35.8 5.5 45.4 7.9 28.6 28.6 48.5 7.5 
Secure 12.8 82 15.3 2.6 22.4 2.5 31.5 4.3 7.1 8.2 2.0 0.1 

Other 
Delinquency: 

Home 44.3 ·18.6 43.9 17.4 50.0 10.5 44.2 8.9 28.6 27.0 55.4 18.3 
Secure 17.9 12.5 7.5 1.3 24.0 6.4 31.1 5.4 17.9 13.5 5.8 1.3 

Status Offense: 
Home 31.5 25.4 37.2 9.1 59.4 17.7 40.2 10.2 17.5 24.6 N/A 
Secure 8.6 6.1 4.0 0.3 7.S 1.0 2.8 1.0 5.0 4.4 

.. 
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Prior referrals and disposition. Table 9 reports the relationship 
between prior referrals and out-of-home placements and secure con­
finementdispositions. Within each offense level, there is a nearly perfect 
linear relationship between additional prior referrals and the likelihood 
of more severe dispositions. For example, in Minnesota, 35.7% of those 
juveniles with no prior record who commit a felony offense against the 
person receive an out-of-home placement, as compared with 51.9% of 
those with one or two priors, 84.8% of those with three or four priors, 
and 100.0% of those with five or more priors. The same pattern obtains 
for secure confinement dispositions. A similar direct relationship 
between prior referrals and dispositions is evident in Nebraska as well. 
Clearly, then, after controlling for the seriousness of the present offense, 
the addition of a prior record strongly influences the sentencing 
practices of juvenile courts. 

Prior referrals and roles of representation. It will be recalled from 
Table 2 that overall, 52.7% of youths in Nebraska and 47.7% of youths 
in Minnesota (45.3% in 1986) were represented by counsel. Table to 
shows, within each offense level, the relationship between prior 
delinquency referrals and the likelihood of representation. 

The aggregate rates of representation reported in Table 2 are the 
composite of juveniles with and without prior referrals. For example, in 
Minnesota, in 1986, 77.3% of all juveniles charged with felony offenses 
against the person were represented. However. this proportion of 
representation consisted of73 .6% with no priors, 81.5% with one or two, 
89.3% with three or four, and 100.0% with five or more priors. A similar 
relationship between prior referrals and rates of representation prevails 
in Minnesota at aU offense levels. Thus in Minnesota prior referrals 
increase both the likelihood of out-of-home placement and secure 
confinement (Table 9) as well as the appointment of counsel (Table 10). 
In Nebraska, by contrast, the relationship between prior referrals and 
rates of representation is not nearly as consistent. The major difference 
in rates of representation occurs between youths with no prior referrals 
and those with one or two priors. Perhaps this is because in Nebraska, 
prior referrals include informal as well as formal referrals, whereas in 
Minnesota, prior referrals consist exclusively of previously petitioned 
cases (see note 14). 

Disposition by attorneys by priors. Tables 9 and 10 show that prior 
referrals are associated with receiving more severe dispositions as well as 
with the likelihood of having an attorney. Table II examines the 
relationship between prior referrals and receiving an out-of-home 
placement or secure confinement disposition when an attorney is 



:!::: TABLE 8: Rapr&:;;e!ltation by Attorn!!y for Detained Juveniles and Disposition (Home/Secure) 
01>. 

California Miilnesota Nebraska New York North Dakota Pennsylvania 

Attorney => Yes No Yes No Yes No Yes No Yes No Yes No 

Felony Off~nse "t 
Against Person: 

Home 51.3 51.5 52.1 62.5 57.1 50.0 57.7 0.0 50.6 42.9 
Secure 27.0 19.9 18.8 12.5 42.9 37.5 50.4 0.0 5.2 4.8 

Fel.)ny Offense 
Against Property: .. ,., 

Home 42.9 36.1 47.2 42.4 60.8 40.7 49.6 0.0 16.7 35.7 47.7 35.4 
. J 

Secure 20.9 8.3 18.8 22.7 37.3 37.0 32.0 0.0 16.7 35.7 2.4 0.0 

Minor Offense 
~ 

Against Person: ...... 
Home 39.5 34.0 44.0 50.0 41.2 42.1 45.6 0.0 50.0 100.0 41.4 21.4 

~ 

Secure 17.5 8.8 5.3 12.5 29.4 15.8 39.2 0.0 25.0 100.0 0.7 0.0 

Minor Offense 
Against Property: 

Home 38.5 26.8 37.6 35.6 40.4 23.4 45.8 0.0 40.0 22.2 49.4 29.0 
Secure 14.0 4.1 1 ~.O 11.9 25.0 14.9 31.8 0.0 0.0 11.1 2.1 0.0 

Other 
Delinquency: 

Home 45.4 35.3 44.3 37.9 58.1 33.3 44.5 0.0 60.0 21.7 57.9 25.0 
Secure 19.2 7.0 3.8 8.6 29.0 8.3 31.3 0.0 40.0 13.0 6.0 2.3 

Status Offense: 
Home 32.0 28.2 36.5 34.8 61.9 41.7 40.2 44.4 30.8 , 1.1 N/A 
Secure 9.4 2.6 3.2 6.1 3.8 33.3 2.9 0.0 0.0 7.4 
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TABLE 9: Prior Referrals and Dispositions (Home/Secure) 

Minnesota Nebraska 

Prior Referrals => 0 1-2 3-4 5+ 0 1-2 3-4 5+ 

Felony Offense 
Against 
Person: 

Home 35.7 51.9 84.8 100.0 18.8 20.0 50.0 66.7 
Secure 22.9 33.3 60.6 100.0 6.3 13.3 50.0 

Felony Offense 
Against 
Property: 

Home 21.7 46.4 76.5 72.0 7.7 25.2 40.0 48.3 
Secure 16.0 31.9 67.0 54.0 2.1 19.1 30.0 44.8 

Minor Offense 
Against 
Person: 

Home 14.2 38.5 62.2 73.3 9.8 26.0 23.8 70.0 
Secure 8.0 22.6 40.5 66.7 3.3 12.0 9.5 30.0 

Minor Offense 
Against 
Property: 

Home 10.4 27.3 49.0 65.2 4.7 12.8 19.0 25.3 
Secure 6.6 18.8 39.5 52.2 1.5 7.5 14.3 16.9 

Other 
Delinquency: 

Home 12.4 31.5 46.9 55.0 8.7 25.3 36.8 18.2 
Secure 6.7 19.2 31.9 50.0 1.7 18.9 21.1 9.1 

Status 
Offense: 

Home 8.7 19.3 38.9 48.8 19.8 27.7 31.8 47.6 
Secure 1.6 5.8 23.5 30.2 0.9 3.6 6.8 9.5 

present or absent. The percentages within offense categories, dis­
positions, and priors are those for youths receiving an out-of-home 
placement or secure confinement when an attorney is present and when 
one is not. 

As can be seen by row comparisons at each offense level and type of 
disposition across priors, youths with attorneys are more likely to 
receive out-of-home placer-.lent and secure confinement than are those 
without counsel. In effect, controlling for present offense and prior 
record simultaneously, larger proportions of youths with lawyers 
receive out-of-home placements and secure confinement than do those 
without. In Minnesota, with 48 possible comparisons-6 offenses times 
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TABLE 10: Rates of Representation by Prior Referrals 

Minnesota Nebraska 

Prior Referrals "" 0 1-2 3-4 5+ 0 1-2 3-4 5+ 

Felony Offense 
Against 
Person 73.6 81.5 89.3 100.0 76.9 64.3 50.0 

Felony Offense 
Against 
Property 57.1 71.2 78.2 84.1 59.6 67.9 65.4 26.1 

Minor Offense 
Against 
Person 55.0 69.5 88.9 71.4 51.0 26.8 38.9 50.0 

Minor Olfense 
Against 
Property 39.5 58.8 75.1 82.6 46.8 57.6 53.0 35.9 

Other 
Delinquency 38.9 59.2 75.0 89.7 46.3 53.4 60.0 28.6 

Status 
Offense 23.3 40.3 62.9 66.7 57.7 58.5 34.4 43.8 

2 dispositions times 4 priors-represented youths received more severe 
dispositions in 44 instances. In Nebraska, represented youths received 
more severe dispositions in 39 comparisons. 

DISCUSSION AND CONCLUSION 

Nearly twenty years after Gault held that juveniles are constitutionally 
entitled to the assistance of counsel, half of the jurisdictions in this stu~y 
are still not in compliance. In Nebraska, Minnesota, and North Dakota, 
nearly half or more of delinquent and status offenders do not have 
lawyers (Table 2). Moreover, many juveniles who receive out-of-home 
placement and even secure confinement were adjudicated delinquent 
and sentenced without the assistance of counsel (Table 4). One may 
speculate whether the midwestern states are more representative of most 
juvenile courts in other parts of the country than are the large urban 
states. In light of the findings from other jurisdictions (Clarke and Koch, 
1980; Bortner, 1982; Aday, 1986), it is apparent that many juveniles are 
unrepresented. 
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TABLE 11: Disposltions (Home/Secure) bV Attornev bV Priors 

Minnesota Nebraska 

Prior Referrals ~ 0 1-2 3-4 5+ 0 1-2 3-4 5+ 

Attorney 

Felony Offense 
Against Person: 

Home Yes 39.5 49.5 84.0 100.0 10.0 33.3 100.0 
No 23.1 54.5 66.7 80.0 

Secure Yes 24.3 32.0 56.0 100.0 10.0 22.2 
No 15.4 31.8 66.7 60.0 

Felony Offense 
Against Property: 

Home Yes 25.2 53.4 76.9 75.0 10.8 35.5 58.8 100.0 
No 15.2 27.7 68.2 42.9 2.3 8.3 22.2 47.1 

Secure Yes 18.9 37.2 66.7 55.6 3.1 26.3 41.2 100.0 
No 10,4 16.B 54.5 28.6 1.1 5.6 22.2 41.2 

Minor Offense 
Against Person: 

Home Yes 19,4 41.5 65.6 9:l.0 36,4 42.9 60.0 
No 7.5 31,7 50.0 50.0 20.0 30.0 18.2 80.0 

Secure Yes 11. I 22.2 40.6 80.0 18.2 28.6 40.0 
No 3.5 21.7 50.0 50.0 8.0 13.3 20.0 

Minor Offense 
Against Property: 

Home Yes 14.8 32.8 50.7 68.4 7.0 17.2 31.8 17.4 
No 7.5 20.1 37.8 50.0 2.2 5.8 10.3 3S.S 

Secure Yes 9.1 23.8 39.1 57.9 3.0 '3.7 29.5 17.4 
No 4.9 11.7 33.3 25.0 0.2 3.6 2.S 19.5 

Other Delinquency: 
Holl"~ Yes 20.2 39.3 59.0 55.9 16.0 38.5 44.4 

No 6.8 20.1 14.8 50.0 5.7 8.B 1S.7 40.0 
Secure Yes I1.S 23.5 42.3 50.0 4.0 30.8 22.2 

No 3.1 11.5 7.4 50.0 2.9 20.0 

Status Offense: 
Home Yes 17.3 30.0 53.4 64.3 32.2 38.8 3S.4 57.1 

No 6.5 13.B 19.2 14.3 11.1 16.4 23.8 444 
Secure Yes 3.2 10.6 30.7 42.9 1.2 1.9 18.2 28.6 

No 1.1 2.8 13.5 7.1 1.2 1.4 4.8 

Clearly, it is possible to provide counsel for the vast majority of 
young offenders. California, Pennsylvania and Philadelphia, and New 
York do so routinely. What is especially impressive in those jurisdictions 
is the very low numbers of uncounseled juveniles who receive out-of-
home placement or secure confinement dispositions (Tables 4 and 8). 
While this study shows substantial differences in rates of representation 
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among the different states, it cannot account for the greater availability 
of counsel in some of the jurisdictions than in others. 

There are direct legislative policy implications of the findings 
reported here. In those states in which juveniles are routinely unrepre­
sented, legislation mandating the automatic and nonwaivable appoint­
ment of counsel at the earliest stage in delinquency proceeding is 
necessary (Feld, 1984, pp. 184-190). As long as it is possible for ajuveniJe 
to waive the right to counsel,juvenilecourtjudges will find such waivers. 
Short of mandatory and nonwaivable counsel, a prohibition on waivers 
of counsel without prior consultation with and the concurrence of 
counsel would assure that any eventual waiver was truly "knowing, 
intelligent, and voluntary" (Feld, 1984, pp. 186-187). Moreover, a 
requirement of consultation with counsel prior to waiver would assure 
the development of legal services delivery systems that would then 
facilitate the more routine representation of juveniles. At the very least, 
legislation should prohibit the removal from home or incarceration of 
any juvenile who was not provided with counsel. Such a limitation on 
dispositions is already the law for adult criminal defendants (Gideon v. 
Wainwright, 1963; Scott v. Illinois, 1979), for juveniles in some 
jurisdictions (Feld, 1984, p. 187) and apparently the informal practice in 
New York and Pennsylvania where virtually no unrepresented juveniles 
were removed or confined. IS 

Apart from simply documenting variations in rates of representation, 
this research also examined the determinants of representation. It 
examined the relationship between "legal variables"-seriousness of 
offense, detention status, prior referrals-and the appointment of 
counsel. In e.ach analysis, it showed the zero-order relationship among 
the legal variables and dispositions, the legal variables and the 
appointment of counsel, and the effect of representation on dispositions. 

There is obviously multicollinearity between the factors producing 
more severe dispositions and the factors influencing the appointment of 
counsel. Each legal variable that is associated with a more severe 
disposition is also associated with greater rates of representation. And 
yet, within the limitations of this research design, it appears that in 
virtually every jurisdiction, representation by counsel is an aggravating 
factor in ajuvenile's disposition. When controlling for the seriousness of 
the present offense, unrepresented juveniles seem to fare better than 
those with lawyers (Tables 3 and 4). When controlling for offense and 
detention status, unrepresented juveniles again fare better than those 
with representation (Tables 7 and 8). When controlling for the 
seriousness of the present offense and prior referrals, the presence of 



217 

Feld / IN RE GAULTREVISITED 419 

counsel produces more severe dispositions (Table 10 and 11). In short, 
while the legal variables enhance the probabilities of representation, the 
fact of representation appears to exert an independent effect on the 
severity of dispositions. 

Although this phenomenon has been alluded to in other studies 
(Bortner, 1982; Clarke and Koch, 1980), this research provides the 
strongest evidence yet that representation by counsel redounds to the 
disadvantage of a juvenile. Why? One possible explanation is that 
attorneys in juvenile court are simply incompetent and prejudice their 
clients' cases (Stapleton and Teitelbaum, 1972; Lefstein, Stapleton, and 
Teitelbaum, 1969; Fox, 1970; Platt and Friedman, 1968; Ferst~·. 

Courtless, and Snethen, 1971; McMillian and McMurtry, 1970; Kay 
and Segal, 1973; Bortner, 1982; Clarke and Koch, 1980). While 
systematic evaluations of the actual performance of counsel in juvenile 
court are lacking, the available evidence suggests that even in juris­
dictions where counsel are routinely appointed, there are grounds for 
concern about their effectiveness. Public defender offices in many 
jurisdictions assign their least capable lawyers or newest staff attorneys 
to juvenile courts to get trial experience, and these neophytes may 
receive less adequate supervision than their prosecutorial counterparts. 
Similarly, court appointed counsel may be beholden to the judges who 
select them and more concerned with maintaining an ongoing relation­
ship with the court than vigorously protecting the interests of their 
clients. Moreover, measuring defense attorney performance by disposi­
tional outcomes raises questions about the meaning of effective 
assistance of counsel. What does it take to be an effective attorney in 
juvenile court? Why do fewer defense attorneys appear at dispositions 
than at adjudications? How might attorneys for juveniles become more 
familiar with dispositional alternatives? 

Perhaps, however, the relationship between the presence of counsel 
and the increased severity of dispositions is spurious. Obviously, this 
study cannot control simultaneously for all of the variables that 
influence dispositional decision making. It may be that early in a 
proceeding, a juvenile court judge's greater familiarity with a case may 

f alert him or her to the eventual disposition that will be imposed and 
counsel may be appointed in anticipation of more severe consequences 
(Aday, 1986). In many jurisdictions, the same judge who presides at a 
youth's arraignment and detention.hearing will later decide the case on 
the merits and then impose a sentence. Perhaps, the initial decision to 
appoint counsel is based upon the same evidence developed at those 
earlier stages that also influences later dispositions. 
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Another possible explanation is that juvenile court judges may treat 
more formally and severely juveniles who appear with counsel than 
those without. Within statutory limits, judges may feel less constrained 
when sentencing a Y01"th who is represented. Such may be the price of 
formal procedures. While not necessarily punishing juveniles who are 
represented, judges may incline toward leniency toward those youths 
who appear unaided and "throw themselves on the mercy of the court." 
At the very least, further research, including qualitative studies of the 
processes of initial appointment of counsel in several jurisdictions, will 
be required to untangle this complex web. 

NOTES 

I. Many state juvenile court systems maintain automated reporting or case 
management information systems. Beginning in 1978, the National Center for Juvenile 
Justice (NCJJ), the research division of the National Council of Juvenile and Family 
Court Judges, obtained support from the Office of Juvenile J\lstice and Delinquency 
Prevention to collect and store the computerized case records developed by the individual 
states. Each year, data contributed to the National Juvenile Court Data Archive 
(NJCDA) are merged to create a national dataset containing detailed descriptions of cases 
handled in the states by the nation 'sjuvenile courts. Although the indivi:.lual states collect, 
code, and report differenttypes ofinformation about a case, the NCJDA has developed a 
standardized, national coding format that enables them to recode the raw data provided 
by the states into a more uniform format. Since the states collect different information, 
this study is constrained by the available data. Moreover, a cross-state comparative 
analysis necessarily imposes a least common denominator on the numbers and types of 
variables that can be examined. 

2. The NJCDA unit of count is "case disposed." Each "case" represents a youth 
whose case is disposed of by the juvenile court for a new delinquency I status referral. A 
case is "disposed" when some definite action is taken, whether dismissal, warning, 
informal counseling or probation, referral to a treatment program, adjudication as a 
delinquent with some disposition, or transfer to an adult criminal court (Nimick et ai., 
1985, p. 3). As a result of multiple referrals, one child may be involved in several "cases" 
during a calendar year. Moreover, each referral may contain more than one offense or 
charge. The multiple referrals of an individual child may tend to overstate the numbers of 
youths handled annually. Multiple charges in one petition may appear to understate the 
volume of delinquency in a jurisdiction. Because the unit of count is case disposed, one 
cannot generalize from these data either the number of individual youths who are 
processed by the court or the number of separate offenses charged to juveniles. 

3. In Fare v. Michael C. (1979), the U.S. Supreme Court held that a juvenile has a 
right to counsel even prior to the formal initiation of delinquency proceedings if he or she 
is subjected to custodial interrogation. The Gault decision involved a juvenile charged 
with conduct that would be criminal for an adult and that could result in institutional 
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confinement (Feld, 1984), The Supreme Court has never decided whether status offenders 
have a constitutional right to counsel. 

4. The National Juvenile Court Data Archive has developed a 78-item coding 
protocol that recodes the raw offense data provided by the states into a uniform format. 
This permits delinquency offense data from several different original formats to be 
recoded for analysis using a single (:onversion program. 

5. The "felony offenses against person" generally correspond to the FBI's Uniform 
Crime Report classification of Part I violent felonies against the person-homicide, rape, 
robbery, and aggravated assault. "Felony offenses against property" generally include 
Part I property offenses-burglary, felony theft, and auto theft. "Minor offenses against 
person "consist primarily of simple assaults, and "minor offenses against property" consist 
primarily of larceny, shoplifting, or vandalism. "Other delinquency"includes a mixed-bag 
of residual offenses-<irug offenses, public order offenses, and the like. "Status" offenses 
are the juvenile offenses that are not criminal for adults-runaway, truancy. curfew, 
ungovernability, and the like. 

6. The NJCDA has developed a 22-itcm conversion program that transforms the 
state-specific dispositions into a uniform national format. NJCDA stafftalk directly with 
the state data collectors and reporters to det~rmine how specific dispositions or programs 
should be classified-out of home and'secure-within the national format. 

7. California's Bureau of Criminal Statistics and Special Services (the Bureau) 
compiles and publishes California's juvenile court data (NJCDA, 1986a). The Bureau, 
through its JuvenileCourt and Probation Statistical System (JCPSS), collects information 
as a juvenile progresses through the juvenile justice system from referral to probation 
intake to a final court disposition. Case processing begins with a referral to a county 
juvenile probation department. Many delinquency and status cases are handled informally 
at the intake level and proceed no further. These cases are reported to the Bureau as 
"referral" actions. All formally petitioned delinquency and status offense cases are 
reported only after the court's disposition is known. The data collected by the Bureau 
include the date of referral, the county and source of referral, the referral offensc(s), the 
offense(s) for which the youth was ultimately adjudicated, the youth's detention status, 
whether the prosecutor filed a petition, the natur\: of the juvenile's defense representation, 
the eventual disposition, the juvenile'S birth date, race, sex, prior delinquency status, and 
current status at the conclusion of the proceedings. 

8. The Minnesota Supreme Court's Judicial Information System (S1IS) compiles 
statewide statistical data on juvenile delinquency and status petitions filed annually. The 
data are based on the petitions filed; there is no data base that includes the ca~es referred to 
intake, county probation, or juvenile courts that were handled inform&Uy. The data 
collected on a case-specific basis are similar to those collected in California and include 
offense behavior, representation by counsel, court processing information, entric~ each 
time a court activity occurs, any continuation or change in the status of a case, and types of 
dispositions. In most counties, this information is obtained from the juvenile courts' own 
automated computer system and is entered by court administrators in each county who are 
trained by the state court administrator. Since the juvenile courts themselves rely upon this 
computerized information for record keeping. scheduling hearings, maintaining court 
calendars, and monitoring cases, it is generally reliable. 

9. The Nebraska Commission on Law Enforcement and Criminal Justice (the 
Commission), through its Juvenile Court Reporting System, collects data from the state's 
juvenile justice agencies (NJCDA, 1986b). The county courts that handle juvenile cases as 
well as the separate juvenile courts report to the Commission monthly by completing a 
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Juvenile Court Statistical (JCS) Form when a case is disposed. Except for Douglas and 
Sarpy Counties, which report only petitioned cases, the Nebraska data include both cases 
processed formally with a petition as well as those handled informally. In addition to the 
information that is collected in California and Minnesota, the Nebraska records also 
include a youth's school attainment, living arrangements at referral, number of prior 
referrals, and manner of handling (formal! informal). Where a referral involves more than 
one offense, the most serious offense is recorded. The Commission reviews the JCS forms 
forwarded from the counties for internal validity. When errors are discovered, the 
submitting court is contacted and the error corrected. 

10. The New York Office of Court Administration (OCA) r.ullects data from the 
sixty-two Family Courts statewide that handle petitioned delinquency and status (PINS) 
cases (NJCDA, I 986c). The courts report to the OCA after the disposition of a case by 
completing disposition reporting cards. The records include the same information 
collected in California and Minnesota. Upon receipt of the disposition reports, the OCA 
checks the data for internal validity and contacts the submitting court t.Q correct any errors 
found. New York,like Minnesota, only records petitioned cases; there is no reporting of 
delinquency or status referrals that are handled informally by county llrobation 
departments. 

II. The 53 counties in North Dakota report all delinquency and status referrals to the 
Office of State Court Administrator (OSCA) on a weekly or bimonthly basis. T.he county 
juvenile probation offices complete a juvenile court face sheet form, which includes the 
filing information, social history, and disposition of each case referred to the juvenile court 
as well as a separate change of status form. While the social history information is not 
entered in the OSCA's computers, the other information collected is similar to that 
obtained in California and Minnesota. 

12. Juvenile court data in Pennsylvania are collected by the Juvenile Court Judges' 
Commission (JCJC). A statistical card is submitted when a referral is received by the 
county probation department, if a youth is detained, and when the case is finally disposed. 
Like the other jurisdictions, the unit of count is the case disposed, a referral disposed of 
informally by the probation department or formally by the court. In addition to the types 
of offender and offense information collected by California and Minnesota, the JCJC 
reporting forms also include substantial information on a juvenile'S educational status, 
family status, living arrangements, family income, and additional indicators of offense 
seriousness such as injury to victim, use of weapons, or the total value of property stolen or 
damaged. Philadelphia uses a separate reporting system from the rest of Pennsylvania. It 
records information only on petitioned cases, and does not include the information 
collected by the other Pennsylvania counties on school attainment, family status, or 
income, the additional offense seriousness indicators, or a youth's pretrial detention 
status. 

13. According to the Bureau, the coding fe-rms used in 1984 classified defense 
representation as (I) none, (2) private counsel, (3) court appointed counsel, and (4) public 
defender. In soml! instances, although a juvenile may have been represented, the court 
personnel who completed the forms reported "none" if they did not know which type of 
counsel appeared. The reporting form was revised in 1986 to include an additional 
category of "unknown." 

14. In Minnesota, the prior record consists exclusively of previously petitioned cases. 
In Nebraska, the prior referrals include bCllh formally petitioned cases and those referred 
to intake that were disposed of informally. As indicated in Table I, 62.8% of referrals in 
Nebraska result in formal petitions. 

.. 

r 
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15. The law in all six states formally requires the appointment of counsel in some or all 
circumstances. See, for example, Calif. WeIr. & Inst. Code 317, 318; Minn. Stat. Ann. 
260.155 Subd. 2; Nebraska Stat. 43-272; N.Y. Fam. Ct. 320.3; N. Oak. Cent. Code 
27-20-26; 42 Pa. C.S.A. 6337. 
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Senator KOHL. Thank you very much, Dr. Feld. 
Dr. Melton? 

STATEMENT OF DR. MELTON 

Dr. MELTON. Thank you, Mr. Chairman. 
My assessment of the facts is largely the same as that of Profes­

sor Feld, but I reach a few different conclusions about their policy 
implications. I do believe that a separate juvenile court is desirable, 
but it should be a new court that has more procedural protections 
than adult criminal court, not fewer as has been the tradition in 
the juvenile court since its inception a century ago. 

I also believe that the juvenile court should be just one part of a 
comprehensive system for advocacy and protection of children's in­
terests. Moreover, the Federal Government has an important role 
and responsibility to ensure that children's rights under the Consti­
tution and Federal statutes are taken seriously by State and Feder­
al authorities, and that effective means are available for monitor­
ing and advocacy on behalf of children. 

Psychological research shows that satisfaction with the legal 
process is affected by the degree of control that respondents have 
in the presentation of their cases, and the courtesy with which 
they are treated by legal authorities. Research shows further that 
juveniles rarely are skilled in exercising their rights, even when 
they have previous involvement in the legal system, that parents of 
juvenile respondents rarely are effective advocates for their chil­
dren in the juvenile court, and that absent extraordinary efforts, 
juveniles often do not regard their rights as i:rrevocable entitle­
ments, and, for that reason, make unwise decisions about them. 

In short, due process is different for juveniles. Although protec­
tion of liberty and privacy is profound for juveniles as well as 
adults, procedures should be especially rigorous if juvenile respond­
ents are to make good use of the legal system. 

Special efforts also are necessary if juveniles are to believe that 
they are being treated fairly, and that they truly have a say-that, 
as the UN Convention on the Rights of the Child requires, proce­
dures comport with the child's sense of dignity and worth. 

Of course, the need for advocacy does not end with adjudication. 
Class action suits have provided vivid evidence of the overuse of in­
stitutional placement, the atrocious conditions of confinement in 
some facilities, and the lack of efficient, effective, individualized 
treatment alternatives in most jurisdictions. 

Similarly, the need for advocacy is not limited to youth in the 
juvenile justice system. Adequate legal representation may be an 
even greater issue in other contexts in which children become in­
volved with the legal system, such as divorce, and child abuse and 
neglect. 

Moreover, as a matter of both ethics and socialization to demo­
cratic ideals-arguably the pri.--nary purpose of public education­
children should be given the opportunity to express their opinions 
and describe their experiences relevant to issues affecting them in 
public policy and practice. 

Family advocacy also should be given greater attention. Recent 
research evidence shows that, for perhaps the first time in Ameri-
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can history, parents often do not believe that they can count on 
their neighbors to assist them with problems involving their own 
children. Therefore, the need is also clear for advocates to assist 
parents in maneuvering the complex service system on behalf of 
their families. 

With these points in mind, I respectfully recommend five amend­
ments to the Juvenile Justice Delinquency Prevention Act. First, 
Congress should establish a new Office on Child Advocacy in the 
Department of Justice to undertake research and demonstl'ation 
projects and l'elated training and dissemination activities designed 
to develop and improve advocacy for children, both within and out­
side the juvenile justice system. 

Second, Congress should establish a program of incentive grants 
to States for development of offices of ombudsmen for children. 
Having carefully studied the Office of the Ombudsman for Children 
in Norway, and also being familiar with similar offices in other for­
eign jurisdictions with cultures that are similar to our own, such as 
Israel, New Zealand, and South Australia, I am amazed by the 
speed with such offices become identified and accepted by both chil­
dren and adults as spokespersons for children's interests. 

A network of independent, accessible State ombudsmen for chil­
dren would go far toward ensuring a place for children in Ameri­
can law and politics, preventing their neglect by State and Federal 
authorities, and promoting children's appreciation of democratic 
values. 

Third, Congress should transfer the law-related education pro­
gram to the new office and direct an emphasis on democratic so­
cialization. Delinquency prevention is an important goal, but law­
related education is at best tangentially related to it. What law-re­
lated education programs can and should do, though, is to educate 
children in use of the legal system and protection of their rights, 
and in the values and skills of informed citizens involved in citi­
zens' use of democratic processes to make or reform the law. 

Fourth, Congress should commission the State advisory groups to 
conduct annual state-of-the-child studies of the juvenile justice 
system and the children in it. 

And finally, I agree with Professor Feld and the ABA that Con­
gress should condition receipt of Federal juvenile justice funds on 
States' guarantee of a right to counsel that is neither waivable by 
juveniles nor waivable on their behalf except under extraordinary 
circumstances, because such a right is so clearly fundamental in an 
ad versal)' system. 

As I mentioned, though, such a string is insufficient by itself to 
guarantee meaningful representation of children and to ensure 
that Federal rights are fulfilled. The Federal Government launch 
an initiative to develop a knowledge base that will enable attorneys 
and other advocates to represent children in a way that their 
voices will be heard and that they will feel that they have had a 
say in matters affecting them. 
. Ensuring that our children have a voice is morally imperative, 
because we respect our youngest citizens as persons, and therefore 
owe them due process of law. It is politically imperative, because 
we want to promote and sustain a legal system in which citizens, 
including our youngest citizens, are participants, not objects. 
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Thank you, Mr. Chairman. 
[The prepared statement of Dr. Melton follows:) 
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Mr. Chairman and Members of the Subcommittee: 
Professor Feld has painted a bleak picture of juvenile justice 

in the United states today. Unfortunately, it is an accurate 
assessment. Just 25 years ago the Supreme court described juvenile 
courts as "kangaroo courts." That label is too harsh for the 
situation today. Nonetheless, it is fair to say that many juvenile 
courts still do not seriously apply the Supreme Court's 
proclamation in In re Gault that the Bill of Rights does not belong 
to adults alone. Nonexistent;)r inadequate legal representation 
for juvenile respondents is a gross example of many juvenile: 
courts' failure to protect the rights of children befor~ them. 
Moreover, the historic rationales for a separa·te juvenile court 
system have failed to withstand empirical scrutiny. 

Although my assessment of the facts is largely the same as 
that of Professor Feld, I reach some different conclu~ions about 
their policy implications. I do believe that a separate juvenile 
court is desirable, but it shoUld be a new court tha'c, has more 
procedural prot~ctions than adult criminal court - not fewer, as 
has been the tradition in the juvenile court since its inception a 
century ago. I alsc believe that the juvenile court should be just 
one part of a comprehensive system for advocacy and protection of 
children I s interests. Moreover, the Federal Government has an 
important role and responsibility to ensure that children's rights 
under the Constitution and Federal sta.tutes are taken seriously by 
State and Federal authorities and that effective means are 
available for monitoring and advocacy on behalf of children. 

The UN Convention on the Rights of the child provides a useful 
guide to the rudiments of due process for juveniles. Besides 
enumerating specific procedural rights that are guaranteed by the 
U.S. Constitution, such as the right to counsel and the privilege 
against self-incrimination, the Convention requires that juvenile 
respondents and adjudicated delinquents be treated "in a manner 
consistent with the child's sense of dignity and worth, which 
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reinforces the child's respect for the human rights and fundamental 
freedoms of others" (Article 40, § 1). 

Shamefully, the united states stands virtually alone among 
developed nations in its failure to sign or ratify the UN 
Convention. Nonetheless, the Convention article on juvenile 
justice is fully consistent with the Supreme Court's analysis in 
Gault. 

Psychological research shows satisfaction with. the legal 
process is affected by the degree of control that respondents have 
in the presentation of their cases and the courtesy with which they 
are treated by legal authorities. Research shows further that 
juvenile s ralsly are skilled in exercising their rights (even when 
they have previous involvement in the legal system), that parents 
of juvenile respondents rarely are effective advocates for their 
children in the juvenile court, and that, absent extraordinary 
efforts, juveniles often do not regard their rights as irrevocable 
entitlements. 

In short, due process is different for juveniles. Although 
protection of liberty and privacy is profound for juveniles as well 
as adults, procedures should be especially rigorous if juvenile 
responde~ts are to make good use of the legal system. special 
efforts also are necessary if juveniles are to believe that they 
are being treated fairly and that they truly have a say. 

Of course, the need for advocacy does not end with 
adjudication. Class action suits have provided vivid evidence of 
the overuse of institutional placement, the atrocious conditions of 
confinement in some training schools, detention centers, and 
private treatment facilities, and the lack of sufficient effective, 
individualized treatment alternatives in most jurisdictions. 

Similarly, the need for advocacy is not limited to youth in 
the juvenile justice system. Adequate legal representation may be 
an even greater issue in other contexts (e.g., child protection; 
divorce) in which children become involved with the legal system. 
Moreover, as a matter of both ethics and socialization into 
democratic ideals arguably the primary purpose of public 
education -- children should be given the opportunity to express 
their opinions and describe their experiences relevant to issues 
affecting them in public policy and practice. 

Family advocacy also shOUld be given greater attention. 
Recent research evidence shows that, for perhaps the first time in 
American history, parents often do not believe that they can count 
on their neighbors to assist them with problems involving the 
parents' children. Therefore, the need is also clear for advocates 
to assist parents in maneuvering the complex service system on 
behalf of their families. 
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with these points in mind, I respectfully recommend tbe 

following amendments to the Juvenile Justice and Delinqu~ 
Prenvention Act: 
-congress should establish a new Office on Child Advocacy in the 
Department of Justice and authorize $10 million for discretionary 
grants to be administered by it. 

That Office should have responsibility for research and 
demonstration projec'!;s and related training and dissemination 
activities designed to develop and improve advocacy for children, 
both within and outside the juvenile justice system. For example, 
the Office should support research and training designed to assist 
lawyers and other advocates in their representation of children. 
It also should conduct research and training aimed at the 
development of legal structures and procedures that, consistent 
with the UN Convention on the Rights of the Child, promote 
children's sense of dignity and worth. The Office also should 
stimulate opportunities for self-advocacy by children and other 
activities that promote children's appreciation of 'democratic 
values. 
-Congress should establish a program of incentive grants to states 
for development of offices of ombudsmen for children. Twenty-five 
million dollars shOUld be authorized for the program. 

Having carefully studied the office of the ombudsman for 
children in Norway and also being familiar with simflar offices in 
other jurisdictions with cultures similar to our own (e.g., Israel; 
New Zealand: South Australia), I am amazed by the speed with which 
such offices becom~ identified and accepted by both children and 
adults as spokespersons for children's interests. A network of 
independent, accessible state ombudsmen for children would go far 
toward ensuring a place for children in American law and politics, 
preventing their neglect by state and Federal authorities, and 
promoting children's appreciation of democratic values. 
-Congress should transfer the law-related educ~tion program to the 
new Office and direct an emphasis on democratic socialization. In 
the event that Congress does not create the new Office that I have 
recommended , it should transfer the program to the Department of 
Education and direct the change of emphasis. 

Although the Office of Juvenile Justice and Delinquency 
Prevention long has supported law-related education programs, 
neither OJJDP nor most of the programs in the field have given 
adequate attention to developm~ntal literature, and the extant 
programs have not been rigorously evaluated. Delinquency 
prevention is an important goal, but law-related education is at 
best tangentially related to it. What law-related education 
programs can and should do, though, is to educate children (al in 



229 

use of the legal system and protection of their rights and (b) in 
the values and skills involved in citizens' use of democrataic 
processes to make or reform the law • 
• Congress should commission the state Advisory Groups to conduct 
annual state-of-the-child studies of the juvenile justice system 
and children in it. 

The first step to class advocacy is monitoring, and state 
Advisory Groups could play an important role in fulfillment of this 
task for children in juvenile justice • 
• Congress should condition states' receipt of formula grants for 
juvenile justice on their provision of counsel for all JUVeniles 
accused of delinquent or status offenses. 

Nearly two decades ago, the Supreme court acknowledged that 
"it is simply too late in the day to conclude ••. that a juvenile is 
not put in jeopardy at a proceeding whose object is to determine 
whether he has committed acts that violate a criminal law and whose 
potential consequences include both the stigma inherent in such a 
determination and the deprivation of liberty for many years ... ' That 
many juveniles still are subjected to such jeopardy without 
representation by counsel is a travesty of justice. 

I agree with Professor Feld and the ABA that congress should 
condition receipt of Federal funds on a State's guarantee of a 
right to counsel that is unwaivable by or on behalf of jUveniles 
except under extraordinary circumstances, because such a right is 
so clearly fundamental in an adversary system. As I have noted, 
though, such a "string" is insufficient by itself to guarantee 
meaningful representation of children's interests. To ensure that 
Federal rights are fulfilled requires that the Federal Government 
launch an il1itiative to develop a knowledge base that will enable 
attorneys and other advocates to represent children in a way that 
their voir.:es will be heard and that they will feel that they have 
a say in matters affecting them. Such an approach is morally 
imperative because we respect our youngest citizens as persons and 
therefore owe them due process of J.aw. It is politically 
imperatiave because we want to promote and sustain a democratic 
legal systere in which citizens are participants, not objects. 

Thank you, Mr. Chairman, for this opportunity to 'express my 
views on the Federal role in child advocacy. I would be pleased to 
answer any questions that you may have. 

'Breed v. Jones, 421 U.S. 519, 529 (1975). 
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Senator KOHL. Thank you, Dr. Melton. 
Mr. Schwartz? 

STATEMENT OF ROBERT G. SCHWARTZ 

Mr. SCHWARTZ. Thank you, Senator Kohl. I am pleased to appear 
before you today on behalf of the American Bar Association, whose 
380,000 members have had a long-standing interest in improving 
juvenile justice policy in this country. 

I will highlight my written testimony-­
Senator KOHL. Thank you. 
Mr. SCHWARTZ [continuing]. To cut through it a little bit. 
First, it is important to note that there have been many success­

es associated with the Juvenile Justice and Delinquency Preven­
tion Act. The act has provided States with formula grant money, 
seed money, that has promoted, in many instances, effective com­
munity-based programming alternatives to incarceration, some im­
provements in some States around advocacy and processing and 
access to justice. 

Those successes shouldn't be minimized, including the successes 
of removing many status offenders from jails and detention cen­
ters, and getting many juveniles out of adult lockups. Those initial 
salutary purposes of the act need to be maintained. 

The other solid purposes of the act also need to be reaffirmed 
and strengthened, because, in many respects, implementation of 
the act has been extremely uneven-geographically around the 
country, as well as within States, as Dr. Feld suggested. 

My testimony has as an appendix the! recent ABA resolution in 
support of reauthorization, that lists what the American Bar Asso­
ciation considers to be core values that underpin reauthorization. 
The report that goes with that resolution expands on the position 
that the ABA has taken. 

This morning I just want to touch on issues of juvenile court ad­
ministration, particularly right to counsel, some juvenile detention 
issues, and the larger issue of reauthorization. 

I have often found it useful to think of this system as essentially 
a pipeline-something of a hydraulic system-through which juve­
niles flow, if the system is operating. There are valves at all points 
in the pipeline-these are the diversion points, where youths are 
diverted, at the beginning of the system, back home, into alterna­
tive placements-there are alternative treatment programs 
throughout. 

It is the unique quality of this system that it provides for speed, 
it provides for diversion, and if it is working properly, it of course 
provides for justice and treatment along the flow, as well. 

The swift flow is extremely important, as is avoidance of some of 
the deep-end, out-of-home placements that kids find themselves in 
around the country. 

A lawyer, from the ABA's perspective, is the most valuable guide 
to speedy, fair movement through that system. The ABA standards, 
which the ABA promulgated in the late 1970's, and some relevant 
sections of which-not too many-I would like to submit to staff as 
an addition to the record, if that is all right-stress the right to 
counsel at every stage of the process. 
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In Re Gault spoke about the right to counsel at trial; we are 
speaking of right to counsel all along the pipeline. Lawyers reduce 
unnecessary delays, get judges necessary information related to 
both guilt or innocence, as well as where a child should reside, how 
long children stay in training schools, when they can be dis­
charged. That is extremely important, and that right to counsel 
should not be waived, and the act's reauthorization should be con­
ditioned on that. 

The ABA has also long recognized the importance of limiting ju­
veniles' entry into juvenile detention in this country. There are 
really only two ways to limit detention-limit entry into it, and get 
kids out of it. That is a matter of flow, and it is a matter of keeping 
a gatekeeper at the front door. 

There are a number of ways of dealing with that. One way of 
looking at this, and it is a lesson I learned from years as a former 
basketball referee-which I thought I could take the liberty of in­
troducing at this testimony this morning-which is the lesson that 
we learned about taking our eyes off the ball, because so much 
action takes place where people least expect it, away from where 
most eyes are focused, where a lot of harm, and a lot of contact 
takes place. 

In the juvenile system, the trial is not the only place where harm 
takes place, or where good can happen. We have to look and 
reform the rest of the system, in order for detention to be re­
formed, because detention ends up atoning for the harms of the 
rest of the system. That requires gatekeeping at the front end, and 
it requires speedy trial. 

You need twice as much detention space if it takes twice as long 
to get children to trIal. The same way as we heard from the judges 
earlier, when training schools are backed up-that is, when kids 
stay longer in placements in State institutions-the pipeline backs 
up, so that detention centers are overcrowded. . 

The flow must be maintained, and this act can help with that, 
not only by providing alternatives to those institutions-intensive 
probation, aftercare, parole officers, out-of-home community-based 
substitutes to training schools-but lawyers as well help maintain 
that flow, and help make sure that the system is operating the way 
it should. 

I make other references to issues of reauthorization-a system of 
incentives, and monitoring and ombudsmen, that might enhance 
implementation of the act, but I will reserve those for a little later 
on. 

[Mr. Schwartz submitted the following material:] 
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TESTIMONY OF 

ROBERT G. SCHWARTZ 

on behalf of 

THE AMERICAN BAR ASSOCIATION 

Mr. Chairman and members of the Subcommittee: 

I am pleased to appear before you today as you consider 

federal policies to improve services to children and 

families involved with the juvenile justice system. I 

testify on behalf of the over 380,000 lawyers who are 

members of the American Bar Association, which has a 

historic commitment to the implementation of fair and 

effective juvenile justice policy. These members are 

representatives of all parts of the legal community. They 

include prosecutors, defense lawyers, judges, public 

defenders, law teachers and members of the law enforcement 

community. My experience also inclUdes membership on 

pennsylvania's State Advisory Group, and almost 17 years as 

an attorney, including 10 years as the Executive Director 

of the Juvenile Law Center, which has represented children 

involved in Pennsylvania's juvenile justice, child welfare 

and mental health systems. 

Since 1974, the Juvenile Justice and Delinquency Prevention 

Act has had a significant impact on this country's juvenile 

justice policy and programming. In particular, the Act has 

been an important catalyst for removing delinquents from 

adult facilities, and for removing status offenders from 
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jails and detention centers. The Act has provided states 

with seed money for creative, community-based programs that 

have proven to be effective. In many ways this Act is a 

success story. Its many accomplishments should not be 

overlooked. In this area, Congress b@~ made a difference. 

In the view if the ABA, the f:.:'amework of the law remains 

sound, and should be maintained. 

It is also true, however, that administration of the Act 

has on occasion, since 1974, veered from the Act's core 

values, and that states' adherence to those values has not 

been uniform. If the federal presence in this area is to 

have a lasting, positive impact, it is important that this 

reauthor;i.zation process reaffirm the central virtues of the 

Act, and that Congress ensure, through a variety of 

oversight mechanisms, that progress in this area is 

straight and true to Congressional intent. 

Core values that are important to the ABA are set out in 

the Association's reauthorization resolution, which is an 

appendix to my testimony. Also appended is the 

Association's report -- the ABA's version of legislative 

history -- that underpins the resolution. 

I would like today to address several points related to 1) 

the issues of juvenile court administration and juvenile 

detention, and 2) the issue of reauthorization. 

Juvenile Court Administration 

It is useful to imagine the juvenile justice system as a 
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pipeline through which water flows. Along the pipeline are 

diversion valves -- these are the points of decision at 

which children are either diverted from the pipeline or 

continue through its various gates and locks. The latter 

are the points of arrest, detention, adjudication (or 

trial), disposition (sentencing), and disposition review. 

One of the signal characteristics of juvenile justice is 

its system of diver~ion options -- its use of valves to 

send some children home, or to other systems, or to 

non-institutional care. 

Another characteristic that distinguishe~ the juvenile 

justice system from the adult system is the importance that 

the juvenile system places on a swift flow through the 

pipeline. Children's sense of time is different than that 

of adults, so that children need to have certainty and 

decision-making done more promptly. In addition, the 

consequences of moving deep~r into the pipeline -- into the 

pool of training schools and other delinquency 

institutions -- are also greater for juveniles. Thus, for 

the system to operate efficiently and fairly, juveniles 

must move relatively swiftly through the juvenile justice 

pipeline. 

A lawyer is the most valuable guide to speedy, fair 

movement through the system. Counsel is the key to every 

juvenile's access to justice, and the right to counsel is 

thus a linchpin of the ABA-IJA Juvenile Justice StandarQ2. 

The greatest service you can do is to ensure that the right 

to counsel, now constitutionally guaranteed for 25 years, 

is implemented at everz stage of the juvenile's flow 

through the system. 
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Prompt appointment of counsel will reduce unnecessary, 

harmful delays. Counsel at important ~ints along the 

pipeline will ensure that the juvenile court has 

information necessary to make appropriate detention 

decisions, that trials happen promptly and fairly, that 

juvenile courts have adequate information at disposition, 

and that juveniles don't languish unnecessarily in training 

schools and other out-oi-home care. Congress in 1988 

recognized the importance of legal representation, but the 

congressional mandate remains unfulfilled. Reauthorization 

shoUld ensure that states guarantee a juvenile's right to 

counsel at every stage of the juvenile justice process. 

Juveniles should not be able to waive that right without 

first consulting counsel on the implications of waiver. 

In sum, the Act should permit the flow of dollars only to 

those states that demonstrate adherence to the 

right-to-counsel mandate. 

Juven~le Detention 

The ABA supports reauthorization efforts that reduce 

unnecessary detention through the promotion of detention 

alternatives, that improve conditions of detention, and 

that prohibit secure detention of status offenders. 

The ABA has long recognized the importance of limiting 

juveniles' entry into detention. The ABA standards were 

designed to limit the discretion of those who decided 

whether juveniles should be detained. It was clear to the 

framers of the Standards that the best way to limit harm to 



236 

juveniles in detention is to keep juveniles out of 

detention in the first place. 

The next best way to improve detention is by reducing 

juveniles' length of stay in detention facilities, i.e., 

speeding their transit to other destination points in the 

system. This will happen only if the rest of the system 

operates according to plan. 

I have learned over many years that solutions to problems 

of detention often lie elsewhere in the pipeline; that as 

Patricia Wald (now a federal circuit judge) once said, "If 

the rest of the system beha'~e!>, [detention] should almost 

disappear ••• detention should not be, as it is now, the 

hidden closet for the skeletons of the rest of the system." 

I am reminded of my days as a basketball referee, when we 

were taught to take our eyes 2tL the ball if we 

wanted to control the quality of the game, since it was 

away ~rom the ball that real problems of game control 

occurred. In the juvenile justice system, it is important 

to look away from the detention portion of the pipeline to 

solve the problems of detention. Let me give a few 

examples. 

Detention centers become overcrowded when detained 

juveniles are not brought to trial promptly. Trial delays 

delay the flow through the pipeline, and as more juveniles 

enter the system, and are detained, overcrowding occurs. 

There is an enormous difference between states that require 

a trial within ten days of detention and those that require 

trial within thirty days. The later requires a detention 

center three times as large as the former, for the same 
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number of youth. Thus, promoting speedy trials is one val' 

to reduce detention center overcrowding. 

Reducing lengths of stay in training schools is another way 

of reducing detention center overcrowding. Many states are 

experiencing overcrowded detention centers because the back 

end of the pipeline is also overcrowded. When youth are 

held longer in state training schools, those institutions 

have no room for incoming youth who have been t~ied and 

sentenced. The pipeline backs up. Detention centers 

experience a rise in the number of sentenced youth who are 

awaiting placement elsewhere. It is thus important to 

reduce institutional lengths of stay. This can be 

accomplished through greater emphasis on intensive parole, 

probation and aftercare services for youth coming out of 

training schools. It can also be accomplished with renewed 

emphasis on community-based programming alternatives to 

training schools -- that have long been at the heart of the 

formula grants to the states. 

similarly, as I mentioned earlier, guaranteeing a youth's 

right to counsel promotes the flow through the pipeline, 

and reduces burdens on detention centers. 

Thus, the Act shoUld provide incentives to states that 

develop a comprehensive, system-wide approach to reducing 

detention center overcrowding. 

Reauthorization and Congressional oversight 

Historically, regardless of the political administration, 
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the implementation of the Act has been uneven at best. 

Congress itself has often been lax in holding the office 

accountable for waivers under the formula grant provisons 

of the Act, and for the ways in which the office has 

allocated and awarded its discretionary funds. I cannot 

overstate the importance of strict Congressional oversight 

of the Act and its implementation. 

congress, for example, could require the Administrator to 

approve outcome measures for each state, such as percentage 

reductions in youth held in training schools and detention 

centers, or percentage increases in youth representated by 

counsel at trial, or percentage reductions in length of 

time between arrest and trial. The Act might be structured 

to give states fiscal incentives when they reach those 

outcome measures. A system of incentives will make the 

Act's administration more business-like, and will encourage 

states to develop their plans more strategically. 

In the end, it is important that Congress use some method 

of ensuring that the salutary purposes of the Act are 

undiluted during implementation. A faithfully implemented 

Act will further the important federal juvenile justice 

role. The ABA welcomes the opportunity to work with you in 

furthering these systemic goals. 
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The following "Recommendation" was approved by the 
American Bar Asgociation House of Delegates 

at its February 1992 meeting 
as AsDociation policy. 

The accompanying "Report" is ~ Association policy, 
but serves to explain the poicy expressed by the "Recommendation." 

AMERICAN BAR ASSOCIATION 

CRIMINAL JUS'fICE SECTION 

REPORT TO THE HOUSE OF DELEGATES 

RECOMMENDATIQN 

BE IT RESOLVED, That the American Bar Association supports the 
reauthorization of the Juvenile Justice and Delinquency Prevention Act but 
urges that Congress conduct c('mprehensive public hearings to determine the 
effectiveness of the Act and to examine its future goals and objectives. 

BE IT FURTHER RESOLVED, that in the event Congress decides to 
reauthorize the Act, any such reauthorization should include: 

adherence to an unbiased, responsible agenda 
Cor research, development and demonstration 
programs; diversification of training; 
guarantees of juveniles' right to counsel; 
improvement of conditions oC conf'mement; and 
a commitment to alternatives to conf"mement; a 
prohibition on secure conf"mement of status 
offenders; curtailing waivers for States and 
Territories which do not comply with the Act's 
objectlves; and strict Congressional oversight or 
the Act and its lmplementatlon. 
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REPORT 

This reco.mmendation is based on the need for a meaningful federal role 
in improving the deliver] of juvenile justice services in the United States. In 
particular, the recommendation seeks to ensure that the administration of 
Cederal juvenile justice policy protects the rights of juveniles, promotes family 
and communiiy involvement in the rehabilitative process, and is subject to 
ongoing Congressional oversight to ensure that Congressiimal mandates are 
aggressivl!ly pursued. 

In 1967 the United States Supreme Court recognized the rights of 
juveniles to fundamental fairness at tria!. In re Gault, 387 U.S. 1 (1967). 
Subsequent cases expanded procedural protections Cor juveniles- w:. lhL, In 
re WinshiD, 397 U.S. 385 (1970)- at the same time as the federal government 
turned its attention to reducing juvenile crime through intensive prevention and 
treatment programs. In 1974 Congress enacted the Juvenile Justice and 
Delinquency Prevention Act (IIJJDPAI. or lithe Act"), 42 U.S.C. §§5601 n ~., 
which, inter alia, (a) established the Office oC Juvenile Justice and Delinquency 
Prevention (OJJDP) in the :rustice Department, (b) provilled Cederal funds to 
states that provided procedural protections and ensured key substantive rights 
to juvenile offenders, and (c) authorized the Office of Juvenile Justice and 
Delinquency Pn: vention to make special emphasis treatment and prevention 
grants to Curther Congressional policy. 

In ~assing JJDPA, Congress responded to "the bankruptcy DC the juvenile 
justice system, which provides neither individualized justice nor effective help 
to juveniles or protection for communities." S. Rep. No. 95-165, 95th Cong., 
1st Sess. (1977). 

Associatjon Policy 

The American Bar Association has a historic commitment to the 
implementation of Cair and effective juvenile justice systems. In 1979 the 
Association approved the twenty volume .Juvenile Justice Standarm of the 
Institute of Judicial AdministratJ,.cnlAmerican Bar Association (hereinafTer 
"Standards"). In 1982 the Association's Criminal Justice Section estcb!ished 
the Juvenile Justice Standards Implementation Project, DOW the Juvenile Justice 
Center, which continues to promote national adherence to the Standards. 

The Standards stress the importance of the right to counsel and vigorous 
advocacy on behalf of juveniles; the imposition of the least zestnctive 
alternative nec~ to carry out the court's ordlli' of disposition (senten::e); the 
importance of safil, caring environments in juvenile treatment facllities; and the 
focus of juvenile court jum:liction on criJnimU misbehavior. The IJAf ABA 
Standards are c9n .... istent with other national standards, and with the policies. 
that und~in J.JDPA itself. 

-2-



241 

The Need for Increased Congressional Ove'(si2ht 

frphibltf;m on Secure Conflnt]!!ent of sml"! Q(ferrdm 

JJDPA since 1974 has had an uneven history. The Act bas led almost all 
states to remove "status offenders"- juveniles who are involved in non-criminal 
misbehavior- from secure institutions. More than half the states have 
complied with the Act by separating juveniles from adult offenders. About half 
the states have substantially complied with the Act's goal of removing juveniles 
from adult jails and lockups. These provisions are among the most important 
In the Act, and must be maintained. 

EUmlootiOT! o(Wqlvta (or Nort..corgplip"ce 

At the same time, however, halt the states have I12t substantially 
complied with the Act's goal of removing juveniles from jails, and many states 
have failed to separate juveniles and adult offenders. OJJDP's granting of 
waivers to states has delayed full compliance with the Act's 1974 goals. In the 
United States in 1988 almost 10,000 status offenders were held in secure 
facilities. Almost 20,000 juveniles were held in regular contact with 
incarcerated adults. Over 42,000 juveniles were held in adultjalls and iockups. 
OJJDP: 1988 Summarv of State Compliance with the .Iuvenile Justice and 
Delinquency Prevention Act. Even when states remove status offenders from 

_ secure facilities, many of these youngsters fwd themselves locked in psychiatric 
hospitals as the alternative. Weithoru, "Mental Hospitalization or Troublesome 
Youth: An Analysis of Skyrocketing Admission Rates," 40 Stanford L.Rev. 773 
(1988). 

lmurarillg Conditions o(Corrliqemerrl gnd Developing Altrmat/ves 

In 1989 there were 1,100 public juvenile facilities in the United States. 
The average daily population in those facilities was over 54,OG-D juveniles. Sixty 
percent of juveniles held in public facilities belonged to racial or ethnic 
minoritIes. In addition, nearly aU juveniles detained prior to trial for 
delinquent offeDSes were held in institutional settings, while three quarters of 
those committed for delinquent offenses after trial were placed In such settings. 
OJJDP: Eubli£ Juvenile Fadlitjes. Children in CUstody.l.2.a2. 

Congress enacted JJDPA in part to improve conditions in institutional 
settings and to augment community-based alternatives to such settings. One of 
the long-standing fwdings of Congress Is that "understaffed, overcrowded 
juvenile courts, probation services, and correctional facilities are not able to 
provide individualized justice or effective help" for juvenile offenders. Section 
101(a)(2), 42 U.S.C. §S601(a)(2). Training schools across the country are 
overflowing, yet OJJDP bas not funy pursued new technologies that would 
involve families more in treatment programs and reduce reliance on training 
scllools. Programs such as Homebuilders, in New York City, are providlni 
Intensive supervision to juveniles, empowering parents to be active on their 
children's behalf, and reducing recidivism. These programs are generally 
o~ting without OJJDP !.1Jpport. 



242 

RupolJsibk RWarm A rem ami Diversification of Troining 

Another important-purpose of JJDPA Is maintenance of a centralhed 
research effort that results in the dissemination of research nndings and 
juvenile justice data. Section 102(a)(4), 42 U.S.C. §5602(a)(4). However, 
OJJDP has been plagued by political considerations that have undermined 
implementation oC the Act. In addition, OJJDP has not ensured that aU 
components of the juvenile justice system - e.g., prosecutors and defense 
attorneys - have equal access to training provided pursuant to the Act. 

Guqranteeing Tu"tnlks' Right to Counsel 

While OJJDP makes such discretionary grants, it ignores clear 
Congressional mandates. For example, the 1988 amendments to the Act 
included a mandate for "establIshing or improving services to juveniles 
impacted by the juvenile justice system, including services which encourage the 
improvement of due process available to juveniles in the juvenile justice system, 
which improve the quality of legal representation of such juveniles, and which 
provide for the appointment of special advocates by courts for such juveniles. " 
Section 261(a)(3), 42 U.S.C. §5665(a)(3). To date OJJDP has targeted 
resources solely towards volunteer lay advocate programs, but has ignored the 
importance of juveniles' rights to effective representation by counsel. 

These omissions are occurring, 25 years after In re Gault, 387 U.S. 1 
(1967) (guaranteeing juveniles' right to counsel at trial), when "in many states, 
less than half of all juveniles adjudicated delinquent receive the assistance c:.f 
counsel to which they are constitutionally entitled ... " Feld, "The Right to 
Counsel in Juvenile Court~ Fulfilling .Gru!.lt's Promise," p.3 (Center for the 
Study of Youth Policy, 1989). The failure to guarantee juveniles' right to 
counsel leaves umilled the expectation of the Standards that ill juveniles will 
have counsel, which "ls essential to the administration of justice and to the fair 
and accurate resolution of issues at all stages ... " Standards Relating to Counsel 
fm:.lXivate Parties. 1.1. 

!dm~ 

An aggressive, well-targeted federal role can alleviate the problems with 
this nation's juvenile justice system. To date, that role has been diluted by 
inattention to the most serious problems in the system, and by political and 
ideological considerations. As a result, the salutary purposes of the Act- which 
are consistent with the Juvenile .Iuslice Standards and supported by the juvenile 
justice community- are ignored. 

JJDPA should be reauthorized only lf Congress squarely addresses 
serious problems in the juvenile justice system, diligently oversees OJJDP 
operations, and ensures that OJJDP faithfully executes the letter and spirit of 
the law. 

February 1992 

Respectfully submitted, 

Andrew L. Sonner, Chairperson 
Criminal Justke Section 
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Senator KOHL. Thank you. 
Both you, Mr. Schwartz, and you, Dr. Melton, make a very pow­

erful case for improving our juvenile justice system. I think by in­
ference you are saying it would be a terrible mistake just to throw 
the whole thing OUtl and proceed with these kids as if they were 
adults, and handle them in that fashion-that that would be going 
backwards. 

We have heard that from several people today, in a very power­
ful fashion. Some of the arguments that we hear for the mainte­
nance and improvement of the juvenile justice system are pretty 
convincing. Dr. Feld, how can you take the position that we ought 
tv abolish the juvenile courts system? 

Dr. FELD. I would like to suggest, Senator, that the problem of 
the juvenile court is not a problem of implementation, it is a prob­
lem in its conception; that what we have done in the juvenile court, 
and the judges who just preceded us described it-what we have 
done in the juvenile court is tried to combine social welfare and 
social control in one system. What happens when we try to com­
bine social welfare and social control is that we inevitably subordi­
nate considerations of welfare to considerations of control. 

Providing for child welfare is not just a judicial responsibility, it 
is a societal responsibility. Senator Rockefeller last year was the 
chairman of the National Commission on Children, and they issued 
a wonderful report, "Beyond Rhetoric," which devoted many, many 
chapters to children's unmet health needs and children's nutrition 
needs, and family needs and tax policies. 

They scarcely even adverted to juvenile courts in this whole 
volume, trying to take us beyond rhetoric in dealing with the 
issues of children, and the reality is that we need to do an enor­
mous amount for children. 

The problem of the juvenile court is that, rather than dealing 
with children who live in lousy neighborhoods, have inadequate 
families, go to lousy schools, have unmet health needs, the juvenile 
court has chosen to focus on the one aspect of children that is their 
fault, that they committed a crime. 

As long as the system identifies children as the recipients for 
services on the basis of their least attractive characteristic, it inevi­
tably reinforces the repressive, punitive policies that we see emerg­
ing very, very clearly-in changes in sentencing policy, in changes 
in waiver policy, and conditions of confmement institutions. It is 
built into the idea that the juvenile court is a welfare agency that 
can take care of kids, when it is a social responsibility. 

Senator KOHL. Are you suggesting that the problem is at home, 
that parents have to do a better job? 

Dr. FELD. Oh, parents have to do a better job, and communi-
ties--

Senator KOHL. But we know that. 
Dr. FELD. Yes. 
Senator KOHL. But we have these young people who get in trou­

ble. Now, you are saying process them through adult court, is that 
correct? 

Dr. FELD. Yes, I am saying that, and--
Senator KOHL. And handle them in essentially the same fashion. 
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Dr. FELD. No, I would add a couple of qualifications. I recognize 
that children are not as mature as adults. That means they are less 
criminally responsible, even when they engage in the same miscon­
duct. What follows from that is that children, simply because they 
are less responsible, should get shorter sentences than adults who 
commit the same kind of offense. 

I talk about this in other contexts-short sentences for short 
people. 

Similarly, because children are less responsible, we should give 
them more procedural safeguards than we give adults, so that, as 
Mr. Schwartz was saying, the right to counsel attaches at the first 
contact, and stays with them throughout the process-that we pro­
vide more procedural safeguards. 

It does not follow that, just because we do justice to kids, that we 
give them fair proceedings in open courtrooms with access to law­
yers and juries and the like, that therefore we have to sentence 
them to the same institutions that we sentence all other offenders. 

We happen to have right now age-segregated dispositional facili­
ties. We call·them training schools, we call them detention centers 
and the like. 

All I am suggesting is, when we are dealing with people because 
they are offenders that we need to deal with them, out of respect 
for their personhood, as offenders, which means procedural safe­
guards, and then some, but what you do with them afterward­
what you do with them afterward especially because they are 

"young-imposes a greater responsibility on society, and does not 
mean just warehousing them in the way we do with our adult of­
fenders . 

. Senator KOHL. So, you and the other two gentlemen fairly well 
agreed on the things that need to be done in dealing with young 
people, you are only suggesting that in order to accomplish those 
things, you d,on't have to start with the juvenile court, you can 
process it through an adult court, and get the same followup kinds 
of activity. Is that correct? 

Dr. FELD. Yes, I am saying that. 
Senator KOHL. And Mr. Schwartz, what is your response? 
Mr. SCHWARTZ. Well, the ABA, as J'udge Orlando mentioned, will 

be taking a look at that proposal later this year at our annual 
meeting. As a personal matter, I don't yet think that we need to 
scrap the design in order to add safeguards to it that Dr. Feld is 
talking about, although I agree with many of the underlying prem­
ises that lead to his conclusion. 

There is an awful lot of harm done in the name of doing good in 
our business, and I think there are a number of checks and bal­
ances that need to be in place. Some ofthem were alluded to by Dr. 
Melton. For example, the ABA talks about the lawyering role as 
not only providing for procedural safeguards, but also providing an 
extra set of eyes on the system. 

There is a monitoring function to what the lawyer does. There is 
a monitoring function to what ombudsmen do, and the ABA stand­
ards on monitoring provide for some opportunities there, as well. 

There are program designs: many States have moved toward the 
program designs about which some of the judges referred earlier, 
and about which, I think, we have here some considerable agree-
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ment-intensive home-based community programs, shorter term 
programs. 

We brought a lawsuit in Philadelphia some years ago over high 
aftercare probation caseloads--those were the parole officers for 
kids--because the city had caseloads of up to 150 to 1. They were 
spending $40,000 to $50,000 a year for children in training schools, 
without planning for discharge, keeping them in longer, and then 
discharging them with no guidance whatsoever when they got 
out-an impossible system. 

Our State advisory group in Pennsylvania has looked toward re­
inforcing, or changing, that system-improving the discharge plan­
ning and supervision. Lawyers, though, help make that happen. 
They bring to the attention of the court kids who are unnecessarily 
incarcerated, who are unnecessarily delayed in exiting the system, 
and provide information to decision makers when kids aren't get­
ting what they need. 

I like the idea of having specially trained judges to do that. I 
think that right now we have an excellent judiciary in Pennsylva­
nia, by and large, but I also agree that the safeguards along the 
way need to be bolstered in a dramatic fashion. 

Senator KOHL. Dr. Melton? 
Dr. MELTON. Yes, I am not too far apart from Professor Feld, as 

you were suggesting, and my arguments for a juvenile court are, in 
effect, for a new juvenile court. We need to begin by determining 
the kinds of procedures that are functionally equivalent for juve­
niles to those of adults. 

For example, what is the meaning of the right to trial by jury to 
juveniles as opposed to adults? What are the best ways of accom­
modating those interests, and of taking cognizance of the difficul­
ties that youth have in knowing when and how to exercise rights, 
and building a court that protects children in the face of those dif­
ficulties? 

I am not confident that the criminal court is in a position to 
make those kind of accommodations. I really think that we need a 
separate system, although I also agree with Professor Feld that the 
juvenile court has been remarkably resilient in the face of criticism 
over a period of decades. Much of what needs to be done to meet 
the demands of justice is to create a new court. To do so, we need 
to build a new knowledge base not only for court administrators 
and other policy makers, but also for lawyers, so that they are able 
better to represent youth. 

In terms of the dispositional side of things, I would like to see 
courts get out of the business of being social welfare agencies, too. I 
work as a consultant in some communities where the juvenile 
court is the first line of serVICe. 

For example, in one community where I consult there are more 
than twice as many kids in the juvenile court system than there 
are in the outpatient services of all the mental health centers in 
that area c::ombined, and that simply doesn't make sense. Courts 
are not well equipped to run social services; they are well equipped 
to administer justice. 

The place where the two meet, it seems to me, is that courts are 
in a good position to take on a monitoring, advocacy, and oversight 
role, as Mr. Schwartz was implying. Such scrutiny is especially im-
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portant for the youth and families who come before the court itself, 
given the severity of the pr')blems that they often present. 

Senator KOHL. Is it a fair statement that-you all agree that 
every young person coming through the system needs to have coun­
sel? 

[Nods of agreement.] 
Senator KOHL. And if we could accomplish at least that much, or, 

at a minimum, that much in our reauthorization, that would be 
something of value? 

Mr. SCHWARTZ. Yes. 
Dr. MELTON. Mr. Chairman, I certainly agree with that. I also 

wouldn't stop there. 
Senator KOHL. No, of course not. 
Dr. MELTON. In the sense that, as I was suggesting, juvenile jus­

tice is not the only place in the legal system that we have a real 
dearth of representation. 

Just to give an example, even though the Child Abuse Preven­
tion and Treatment Act requires States to provide for guardians ad 
litem for youth in abuse and neglect proceedings, representation 
for parents then is a problem, as Judge Mitchell was indicating. 

The few studies that there are on what guardians ad litem in 
fact do, suggest that many of them don't know what they ought to 
be doing, both in that context and in divorce. 

Just to give an example, in some of the studies that have been 
done, over half of the guardians ad litem have never even talked to 
the children that they represent. I cannot see how an attorney can 
represent a child whom he or she has never met. 

We really need to. bolster the knowledge base and to develop the 
training and the models necessary for representation for children 
in a whole variety of contexts. 

Mr. SCHWARTZ. I agree with that, Senator, but I would qualify it 
in this way, that for purposes of this act, and reauthorization, there 
ought to be a very clear focus on the juvenile justice system. That 
was an intent of Congress in 1988, in putting an emphasis on advo­
cacy, and the right to connsel. 

From the ABA's perspective, it has been unfortunate that there 
has been a great deal of discretionary money diverted from the ju­
venile system to some of the guardian ad litem programs that deal 
with abused and negl·ected children, all of which is extremely 
worthwhile, in its own right, but, out of a limited pool of dollars, is 
not particularly helpful to those charged with delinqUfmt acts or 
crimes. 

I have just one other little anecdote-I am thinking of an appear­
ance I had in western Pennsylvania some years back, where there 
wasn't a lawyer for a child, and where the probation officer, who 
had been supervising; a child, came in to talk to the judge before­
hand in what I thought was an extremely inappropriate way. I was 
a visitor, so I didn't have much to say. 

The probation offi.cer came to say, "Johnny has really not been 
doing well, and his parents are alcoholics; he hasn't committed any 
new offenses, but I want to send him away, Judge, and I wanted 
you to know that hIe is not happy about that, but I think you ought 
to do it anyway." The judge said, "Okay, fine, I know what you 
want to do, now go out and bring them in." 
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The probation officer goes out, brings the family in and the boy 
in, and the probation officer does a much less direct statement of 
what he wants the judge to do-"I'm inclined to think that substi­
tute care might be necessary in this case because of maladaptive 
behavior," and he goes through the rigmarole. 

The judge is about to send Johnny away to a training school, 
when it suddenly occurs to him that maybe the process is unfair, so 
he says, "Johnny, I'm about to send you away, but I'm thinking 
maybe I ought to appoint a lawyer for you, because I wouldn't 
want you to think that I was railroading you." 

And the boy said, "Judge, do you mean you could railroad me if I 
didn't have a lawyer?" The judge said, "Johnny, I can railroad you 
whether or not you have a lawyer." 

I think where that judge was wrong is that the chances of it hap­
pening are less when there is competent counsel, who know what 
the situation is, who is in the room when all of those discussions 
are taking place, and who knows what alternative options are, and 
that is the importance of what we are bringing to you this morn­
ing. 

Senator KOHL. Thank you. 
Dr. FELD. If I could amplify, one of the crucial roles that counsel 

plays in juvenile court is simply the ability to make a record, so 
that those kinds of proceedings are laid bare fm' purposes of appel­
late court review. 

One of the reasons that so many people are concerned about ju­
venile justice now is, by and large we don't know much-I mean, 
the public at large doesn't know much about what goes on i.n those 
closed proceedings, and they show up as appellate court cases very 
infrequently, because the lawyers aren't there in the first instance 
to make the records that appellate courts are then in a position to 
review. 

One of the very, very important functions that mandatory repre­
sentation would provide is to make the record that would provide a 
mechanism for appellate court supervision, so that over the course 
of time we could begin to develop a body of juvenile court law, that 
then would provide an additional framework to regularize judicial 
decisionmaking within the juvenile court context. 

Because, even now we see appellate court judges saying in opin­
ions, that juvenile court cases come to them much more ridden 
with procedural and substantive errors, because they are taking 
place in closed proceedings, to which there is very little oversight. 

I would also want to emphasize, in talking about mandatory ap­
pointment of counsel, that one of the areas that I adverted to 
slightly is this issue of status offenders and representation for 
status offenders, because the Supreme Court in Gault focused pri­
marily on juveniles charged with crimes, and many States havl? 
read Gault as not providing counsel for status offenders. 

In fact, in the research that I did, it shows up that status offend­
ers, by and large, have lower rates of representation, even than the 
many unrepresented delinquent offenders. Those unrepresented 
status adjUdications come back to haunt juveniles when they run 
away, when they are in contempt of court, when they are in viola­
tion of a valid court order-the 1980 amendments to the JJDP Act. 
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And it is possible for those status offenders to be bootstrapped 
into delinquency as a result of this contempt/valid court order pro­
vision, withuut ever having had a lawyer at the original adjudica­
tion that gave the court jurisdiction over them at all. And this is 
another of those instances of enhancement of sentences, based on 
prior, uncounseled convictions. 

Senator KOHL. Thank you, gentlemen. You have been very, very 
helpful, and we would like to have the oppurtunity to use your ex­
perience and your judgment as we move to reauthorization. We 
will be in touch, and we appreciate your coming. Thank you so 
much. 

Dr. MELTON. Thank you. 
Senator KOHL. We have one additional panel, which is our third 

panel. This panel includes juvenile justice practitioners and advi­
sors. 

I would like to ask David Reiser and Chris Baird to come to the 
witness table. 

Mr. Reiser is special litigation counsel for the District of Colum­
bia's Public Defender Service, one of the finest in the Nation. Mr. 
Reiser recently took a sabbatical to do more in-depth research on 
the juvenile justice system, and we look forward to his recommen­
dations, which will combine both practice and theory. 

Chris Baird is a fellow Wisconsonite. He is a resident of Madison; 
he is senior vice president for the National Council on Crime and 
Delinquency. Last year, Chris Baird joined me in visiting Milwau­
kee's Children's Court and Detention Center; he recently completed 
a report for Milwaukee County, detailing ways to cut down the 
overcrowding which we saw in its detention center. 

We are very pleased to have you both here, gentlemen. And to 
leave time enough for questions and answers, we request that you 
hold your statement down to 5 minutes, and your written testimo­
ny will be included in the record in its entirety. 

Mr. Reiser? 

THIRD PANEL: PRACTfI'IONERS 

PANEL CONSISTING OF DAVID REISER, ESQ., PUBLIC DEFENDER 
SERVICE, DISTRICT OF COLUMBIA; AND CHRISTOPHER BAIRD, 
SENIOR VICE PRESIDENT, NATIONAL COUNCIL ON CRIME AND 
DELINQUENCY, MADISON, WI 

ST.\'TEMENT OF DAVID REISER 

Mr. REISER. Thank you, Senator. 
I am going to be very brief. I have three things to say. The first 

is to issue an invitation, and the invitation is to go down five or six 
blocks to 500 Indiana Avenue, to see how the juvenile court oper­
ates here in the District of Columbia. 

I don't think we have a problem with the representation by coun­
sel, although not every lawyer is as good as we would like, but I 
think it would be instructive to see how the court operates. But I 
think there are two more important places to visit, and I disagree 
with Judge Mitchell about this. 
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One of the places that you or your staff needs to see is the Chil­
dren's Center in Laurel, MD, because that ild where the pipeline of 
the District of Columbia system ends up. 

The second place that needs to be visited are the homes that 
these children are coming from. It is impossible to understand the 
juvenile court or the Children's Center without understanding 
Valley Green and Trinidad and Park Morton, and hundreds of 
other places in the city that I could tell you about. 

I wouldn't suggest going at night, and I wouldn't suggest going 
without some company, but I would be happy to take you there. 

The second thing I would like to say is to issue a plea. I think 
Judge Orlando mentioned the idea that not everybody knows 
enough about what good ideas exist, across the country, for dealing 
with juveniles, although very well-informed judges know we have 
good ways of solving the problems. 

My plea is to make the District of Columbia a model for the 
country, because anything that can work here, with one of the 
most deprived populations in the country, can be a model that will 
be instantly recognized and accepted around the country. 

What we have here is a system which is physically and intellec­
tually bankrupt, and we have initiatives which are moving in ex­
actly the wrong direction. The legislation that has been proposed in 
the District of Columbia is about to do exactly what everybody who 
sat in this room today has told you not to do-to increase prosecu­
tion of juveniles, not just for serious violent offenses, but for any 
felony-to prosecute those young people as adults, while the record 
demonstrates conclusively that the District, over the last 10 years, 
and maybe even longer, has done nothing to try and address their 
needs. 

I urge you, Senator-and I know that appropriations are beyond 
the jurisdiction of this subcommittee, but it is my only chance to 
talk to you-I urge the Senate to recognize that the problems that 
are reflected in the violence on Capitol Hill, which I know that the 
Members of Congress know acutely, is not going to be solved just 
by preventive detention or incarceration, or by the death penalty. 

It is going to be solved by dealing with the 12- and 13- and 14-
year-olds who are even now heading into the juvenile court for the 
first time. 

The third thing I wanted to say is to tell you a story, and it is a 
story about a young woman who I represented about 3 years ago. 
She came in because she was arrested for armed robbery, and that 
sounds very, very serious. What it really boiled down to was that 
she had borrowed an imitation pistol that her mother kept around, 
she walked into a dry cleaners where she had gotten money before, 
and stuck the dry cleaner up for 89 cents, is what she asked for, to 
buy a jar of olives. 

The dry cleaner had some karate experience, and knocked the 
gun out of her hand, and she was later arrested. That is a very se­
rious crime, and this girl had terribly serious problems. She was 
involved in drug dealing-she had been a lookout for drug dealers 
since she was 10 or 11. 

But you need to understand, Senator, how she got there. She got 
there because she had an alcoholic, physically abusive mother, she 
was sexually abused as a child. Her little brother, who was 6 
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months old, had been diagnosed as having fetal alcohol syndrome, 
but nothing was being done for that family. 

And I want to echo something that a number of people said, 
which is that services have to be delivered on the basis of families, 
not just on the basis of juveniles. 

I have 40 pages of testimony. I hope you will read it. 
Thank you. 
[The prepared statement of Mr. Reiser follows:] 

, 
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Testlnumy of David A. Reiser 
Special Litigation Counsel, Public Defender Service for the District of Columbia 

Summary 

1. The Current State of Juyenlle Jllstlce In the DIstrIct. 

· Mayor Kelly aptly used the term "warehouse" to describe the DistrIct's three 

secure juvenile facUities. J Although the District's system Is premised upon providing 

parental" care and rehabilltat!on, " it falls to educate, to protect, and to Improve the 

young people in Its custody. 

· The District agreed In 1986 to a comprehensive plan to Improve Its Juvenile 

Justice system In a way that would be consistent with the requirements of the District 

of Colwnbla Code and the expectations of the CederalJuvenlle Justice and Delinquency 

Prevention Act. Neither the resources, nor the commitment to carry out this plan 

have been in evidence. 

2. Proposals for Changes In the District's System. 

• The Mayor has .Introduced a wide-ranging Initlatlve, which contains nlany 

positive elements, but also many negative ones. The posltJve features Include an 

Increase In the use of diversion and early .interventions with "at risk" youth. The 

negative features Include the wholesale prosecution of juvenlles as young as fouI·toen 

as adulhl, including youngsters charged with non-vIolent felonies (such as 

"Joyriding, II unauthorized use of a vehicle). Although billed as a $30 million dollar 

program, there Is little evidence of new resources. Another proposal, the "Vlolent 

youth Rehabilitation Act, "would violate the JJDPA by Incarcerating Juveniles In adult 

prisons, and generally loosens standards for prosecuting kids as adults. 

I The Mayor used this phrase in her televised speech on November 26, 1991 
ennouncing her anti-crime initiative. "Address By Mayor Sharon Pratt Dixon I A 
New Stertl A War of Values to Save Our Children," at s. 

1 
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3. :lih.n,t Should be Done.. 

· The problems of the District of Columbia are charaoterlstlc of our nation's 

Inner cities. Chronic youth unemployment, social Isolation, and pervasive 

hopelessness foster aggression and a sense of "nothing to lose." Too many children 

are growing up exposed to drugs and violence In the home. The chlldr<:!n entering the 

Juvenile courts are from the same neighborhoods, and share the same needs and 

vulnerabilities of "at risk" children generally. 

· Earlier and more intensive Interventions with "at risk" chlldren are needed. 

These services must reach the entire family, and they must cut across tradltlonal 

social ~'3rvlce agency lines to meet the real n",eds of the children and the family. 

Services should be accessible and neighborhood based. There Is overwhelming 

evidence that children respond to "labelling." Those who are proclaimed to be 

criminals early In life are much more likely to adopt erlmlnal attitudes ,and to follow 

(,rlmlnal careers. "The best predictor of Intention to avoid crime [Is] a self Image as 

a good clUten."2 Interventions must therefore bolster self Images and avoid 

condemning young people. 

· Special programs need to be created for violent Juvenile offenders. These 

programs must be small, and tailored to the needs of the particular group. For 

example, sex offenders by and large have different treatment needs than chronically 

violent juveniles. Community protection through these programs Is "a function of 

people, not locks; of programs, not hardware. 'IS 

• l:olon-vlolentoffenders should be placed Inless securefacllitles and community 

2 ANNE l. SCHNEIDER, DETERRENCE AND JUVENILE CRIME, RESULTS FROM A NATIONAL 
POLICY EXPERIMENT (1990) 61. 

J R. Coates, "Appropriate Alternatives fQr the Violent Juvenile Offender," 
in ROBEkT MATHIAS. PAUL DEMURO & RICHARD AllIllSON. EDS. VIOLENT JUVENILE 
OFFE~tDERS, AN ANTHOLOGY (1984) 182. 

2 
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programs which are better abie to reintegrate them Into a law abiding life in the 

community • 

. The District of Columbia's juvenile justice system can and should be a model 

for the rest of the country. It should receive special attentlon and support from the 

federal government. It does no good to commit federal resources to the drug war In 

the District of Columbia if we ignore the deRperate needs of young people growing up 

In chronic poverty without adequate family support. Programs which succeed here 

will be highly Visible, and therefore particula:r:Iy likely to Influence Juvenile justice 

reforms elsewhere. Congress should appropriate funds to make improvements in the 

District's Juvenile Justice system possible.' 

• I recognize that appropriations are beyond the jurisdiction of the 
Subcommi totee. however they are needed to accomplish meaningful improvements in 
the District's system. 

3 
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Mr. Chairman, members of the Subcommittee, I welcome this opportunity to 

c!lscuss the tmportaat topic of Juvenlle detention and, in particular, the deplorable 

state of affairs here In the District of Columbia.' I think it Is appropriate to fOCUR on 

the nation's capital for three reasons. First, the conditions here In Washington are 

a portrait III mlniature of problem=:< which exist across the country. Improvements in 

the quaUty of juvenlle Justice here can serve as a beacon to local and state 

governments throughout the land. Second, Congress has a special role to play 

because of Its plenary legi:q}atlve authority over the District and its continuing review 

of locally initiated legislation. Third, the need for reform here in Washington is 

desperate. We have too long accepted a Juvenlle Justice system here which does not 

tmprove the young people who fall under Its Jurisdiction, and which therefore does not 

protect the community. The District has the highest rates of Incarceration for both 

Juvenlles and adults In the country, yet no one would clatm its streets are safer. 

I want to begin today by providing the Subcommittee with some Information 

about what Is happening in the secure Juvenlle institutions operated by the District. 

Then, I would like to discuss some of the proposa~:I which have recently been 

Introduced to change the system. Finally, I '.v!luld like to offer some concrete 

suggestions for action Congress could take now to make our city safer and to make 

, J.D., Yale law School, 1981; B.A., Yale College, 1977. X currently hold 
the position of Specie 1 litigation Counsel of the Public Defender Service for the 
District of Columbia, an agency established by Congress to provide legal 
assistance to indigent persons in the local and federal courts of the District. 
D.C. Code § 1-2701 ~~ Since 1988 ! have participated in the representation 
of the plaintiff clas5 in Jerry M. y. District of Columbia, Civ. Ho. 1519-85. 
The Jerry M. litigation is briefly described balow. In addition, I have 
represented many juveniles in trial and appellete proceedings and I have 
supervised a number of collaagues in delinquency proceedings in the Family 
Division of the Superior Court. While my testimony reflcets these experiences 
as a public defender~ the opinions I have expressed ara my own. rather than 
neccessarily those of the agency. 

4 
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Washington a "model[] for the rest of the country. '" 

The Current State of Juvenile Justice 
in the D1strl~lYmhll! 

Congress erected the framework of the District of Columbia's juvenile Justice 

system In 1970 as part of the Court Reform lind CrJmlnalProcedure Act. Pub. L. 91-

358, 84 Stat. 473. See generally Lawton, "Juvenile Proceedings -- The New Look, » 

20 AM. U. L. REV. 342 (1971). The purpose of thl! Juvenile court Js to provIde 

"aupnrvislon, care, and rehabllltation" for dellnquent children. D.C. CadI> i}16-

2320(c); In 1'e McE...., 514 A. 2d 446 (D. C. 1986). The court's objective is to provide 

"care, custody and dlsclpllne" as near as possIble to that which the child's "parents 

should have provIded." Juvenile Rule 2.' But from the beginning, reallty bas 

collided with these parental aspirations. 

A few years ago, I come across a diary entry written by then first Lady 
EI4anor Roosevelt after a vi~it to II D.C. juvenile facility. 

I hav'e often said that I thought the District of 
Columbia should not only stand out for the beauty of 
public buildings but that its public institutions should 
be models for the rest of the country. I would, 
however, be ashamed to have anYone vi,si t the District of 
Columbia Training School for Delinquent Girls. 

Never have I seen an institution called a school 
which had so little claim to that name. Buildings are 
unfit for habitation -- badly heated, rat-infested with 
inadequate sanitary facilities. Childre .. are walled in 
like prisoners, in spite of ample grounds and beautiful 
views. 

The girls are without an educational program Dr a 
teacher. There is no psychiatrist to examine and advise 
on the treatment of these unfortunate children, who at 
an early age have found the social conditions of the 
world t"o ,"uch to cope with. .there is practically 
nothing but iocareeratioo for the juvenile delinquent. 

May 5, 1934 (emphasis added). Much the same could be said about tho District's 
juvenile facilities ~eQrly sixty Years later. 

T This mandate darives from the model juvenile court statute adopted in 
Illinois in 1899. ROBERT MENNEL, THQRNS AND THISTLES. JUVENILE DELINQUENCY IN 
THE UNITED STATES 1825-1940 (1973) 127-132; Fox, "Juvenile Justice Reform. An 
Historical PerspectiVe," 22 STAN. l. REV. 1187, 1210-1230 (1970); Schultz, "Tha 
Cycle of Juvenile Court History," in H. TED RUBIN, ED., JUVENILES IN JUSTICE, A 
BOOK OF READINGS (1930) 3-4. 

5 
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Only a few months after passage of the Act, then Chief Judge Harold Greene of 

the District of Columbia Court of General Sessions Issued an opinion In In re SavoY, 

Nos. 70-4808, 70-4714 (October 13, 1970), reprinted In 98 D.W.L.R. 1937, 1943 

(1970) , ho~dlng that the Receiving Home for Children located In Northeast Washington 

was not a suitable facility for detaining children and forbidding detention of any child 

at the Receiving Home after October 13, 1972. He quoted the D. C. Crime Commission's 

1966 report calling the Receiving Home "poorly d<Jslgned and functionally obsolete. " 

Judge Greene also referred to a 1968 letter by then-Mayor Walter Washington call1ng 

for a new faclllty to replace the "wholly Inadequate Receiving Home, " and a 1970 report 

by the National Council on Crime and Delinquency describing the Receiving Home as 

"an excellent example of how not to design a detention facility." This faclllty, now two 

decades past obsolesence, Is not only still In use, it Is chronically and dangerously 

overcrowded. The Receiving Home Is an enduring symbol of neglect and inertia. 

It may be of particular concern to the Subcommittee, which has oversight 

responsibility over the Juvenile Justice and Delinquency Prevention Act,' that one 

of the reasons the Receiving Home is overcrowded' Is that It has become the dumping 

ground for children Who do not belong In a facility for delinquents, but for whom the 

• Pub. L. 93-415, 88 stat. 1109 (1974), ~ Pub. L. 96-509, 94 Stat. 
2750 (1980). The Act decla~es the policy of Cong~ess to be. "to p~ovide the 
necessary resources, leadership ~nd coordination (1) to develop and implement 
Bffective methods of preventing and reducing juvenile delinquency, including 
methods with a special focus on maintaining and st~engthening the family unit so 
that juveniles may be ~etain"d in their homes, (2) to develop and conduct 
effective pro!l~ams to p~event delinquency, to dive~t juveniles f~om the 
t~adition"l juvenile justice system and to p~ovid" citically needed alte~natives 
to institutionalization, (3) to imp~ove the quality of juvenile justice in the 
United States, and (4) to increase the capacity of State and local !love~nments 
and public and private agencies to conduct effective juvenile justice and 
delinquency prevention and rehabi li tation programs and to, provide research, 
evaluation, and training services in the field of ju~enile delinquency 
p~ev""tion." 42 !I.S.C. § 56D2(b). '-. 

, Most of the mo~e than $200,000 in fines paid by the District gove~nmont 
because of instituti6nal overcrowding is due to overcrowding at the Receiving 
Home. Nineteenth Report of tho Monito~. Je~rY M. v. D.C,. Civ. No. 1519-85 (Dec. 
20, 1991) at 4,6. 

6 
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Dlstrlc't of Columbla has provided no other housing. 10 The population at the 

Receiving Home on any given day Is likely to Include "PINS" chlldren and chJldren who 

are neglected, but who have absconded from non-secure facilities, In violation of the 

funding re9uirements of the JJDPA." Because these children are housed at the 

Receiving Home, there. Is less space available for younger and more vulnerable 

delinquent children, who are consequently sent out to the "Children's Center" 

facillties In Laurel, Maryland. 

In 1978, Judge Gladys Kessler of the Superior Court Issued a "comprehensive 

order mandating sweeping changes In the Internal operation of the Children's 

Center, " In re; An Inqulrv Into Allegations of Misconduct .Agalnst Juyenlles Detained 

at and Committed at Cedar Knoll, 430 A. 2d 1087 CD. C. 1981). Judge Kessler's order 

was the product of an investigation she conducted Into allegations of mistreatment of 

JuvenJles detained or committed to the ChJldren's Center which came to her attention 

as the presiding Judge In the "new referrals" courtroom. She Initiated the 

investigation because, "[I)! there Is validity to what, at this point, are still uns\""'l"n 

and unproven charges, then the horror of what Is happening to children at Cedar 

Knoll Is almost beyond belle!." After a full hearing, Judge Kessler Issued an order, 

ID The District relied upon neccessity arguments to justify its 
incarceration of a "PINS" child at the Receiving Home. In re' H,l" Nu. 90-787, 
(D.C. tlov. 20, 1991), eet, for roh, pendin~. 

" The JJDPA requires States recelvinSi federal JJDPA funding to implement 
plans which "provide within three years after the submission of the initial plan 
that juveniles who are charSied with or who have committed offensas that would not 
be criminal if committed by an adult or offenses which do not constitute 
violations of valid court orders, or such nonoffenders as dependent or neglected 
children, shall not be placed in secure detention facilities or secure 
correctional facilities .... 42 U.S.C. § 5633(oH1ZHA). In its response to the 
peti tion for rehearing in H....L....., the District did not dispute that housinSi 
neglected children and status offenders at the Recei"inSi Home violates the JJDPA. 
~ H.R. Rep. 96-946, reprinted in 1980 U.S. Code COngo 8 Admin. News 6098, 6111; 
45 Fed. Reg. 54194 (Aug. 14, 1980)(criteria for compliance with 
deinstitutionalization requirements of JJDPA); Department of Justice, Office of 
Juvenile Justice Bnd Delinquency Prevention, Policy No. 89-1201 (April 1989); 
Policy No. &9-1204 (April 19&9). 

7 
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requJrlng, among other thIngs, proceduros for monitoring physIcal abuse ofre!lldents 

by staff, adequate stafClng, adequate staff trainIng, and the creation of n treatment 

plan for each detained or committed delinquent. The D. C. Court of Appeals reversed 

Judge Kessler's order In 19B1 because, It concluded, she lacked the Jurisdiction to 

Issue such a broad remedial order on the basis of her jurisdiction over four Indlvlduals 

confined at the Children's Centor but who were subsequently released, and because 

she had not even attempted to comply with the class certifIcation requIrements of CIvil 

Rule 23. 

Conditions at the Children's Center did not Improve. In 1985 the Public 

Defender ServIce and the ACLU National PrIson Project filed a class action lawsuit on 

behalf of children confined at Oak Hill, Cedar Knoll, and the Receiving Home, 

asserting vIolations of their constitutional and statutory rights to adequate and 

humane treatment. Jerry M et al. . y DIstrict of Columbia. et al , elv. No. 1519-85. 

The DIstrict settled this lawsuit on July 24, 1986 by entering Into a consent decree. 

The J!lITY..M.. consent decree establishes a blueprint for an effective Juvenile Justice 

system. It recognizes the community's Interest In securely confining chronic and 

dangerous offenders, while at the same time establishing communlty-basedplacem~mts 

for most delinquents. More than five years later, after countless court hearings, 

contempt citations, and nearly three quarters of a m1lllon dollars In fines, the Juvenile 

Justice system described In the Jerry M decree still exists only on paper. 

Time and space do not permit a full accounting of the deflcencles of the 

Dlstrlct's Juvenile Justice system. The principal falllngs Include: 

• the CaUure to provide adequate community Collow-up after release. Common 

sense and numerous studies have shown that continuing Intervention, supervIsion and 

8 
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support In the community after release is Jrnportant." The high recidivism rates for 

Juvenlle offenders in the District can be traced, in part, to the failure of the Youth 

Services Administration adequately to plan for release and to establish a support 

network for released youth. In part, this a reflection of the dearth of community­

based programs operated by the District, but it Is also a reflection of a lack of 

coordination between the institutions and the social workers responsible for 

nartercare. n Although tws problem was to be remedied by a comprehensive case 

management system," under which each child would be assigned a case manager who 

would be responsible for his or her treatment from institution to community placement, 

implementation of case management has been hampered by staff shortages and lack of 

direction . 

• failure to provide family-based treatment. For similar reasons, the District 

has been slow to adopt the model of famUy based intervention which has been used 

successfully elsewhere. By way of illustration, the plan for community based 

treatment developed pursuant to the Jerry M ccnsent decree requires the District to 

" ~~, Fagan, Rudman & Hartstone, "Intervening with Violent Juvenile 
Offenders. A Community Reintegration Model," in ~ 207-230; Goins, "letter to 
a Director of Correctionst implementing a Program for Serious/Violent Offenders, 'It 
~ 243-252; lindgren, "Continuous Case-Management with Violent Juvenile 
Offenders," ~ 255-271; Altschuler, "Community Reintegration in Juvenile 
Offende~ Programming," 365-375. 

" The Consent Decree established a panel of three experts to design a 
comprehem:;i va network of communi ty based programs based upon an assessment of the 
District's juvenile delinquents and their needs. The Court initially approved 
the Panel's plan in October 1987, Memorandum Order "A", and reapproved the plan 
with slight modifications and extended deadlines for compliance in May 1988, 
Memorandum Order "8". Although successive administrators have reaffirmed their 
commitment to implementation of Order B, there is little evidence of progress. 
In 1990 the District of Columbia Court of Appeal", upheld contempt findings 
against the District, and agreed "the record fully supports the trial judge's 
finding '" that the District had ample time and opportunity over a three year 
period to develop new detention and commitment alternatives." District of 
Columbia v, Jerry M., 571 A.2d 178. 188 (D.C. 1990), Notwithstanding this 
finding, and the affirmance of the trial court's remedial order, the trial judge 
rejected the District's claim that it had made "aggressive, conscientious and 
good faith efforts" to comply. "To the contrary, the adjectives which best 
describe the defendants' approach are derelict, unconscionable, and disobedient." 
Memorandum Order "J", ~ 110 at 50 (filed Aug. 21. 1991). 
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establish a community program for children from 75 substance abusing families. This 

program recognizes the devastating effect of parental alcohol or drug abuse on the 

entire family. It was intended to break the often-repeated cycle of dependency upon 

drugs or alcohol, and to alleviate the conditions which frequently drive youngsters 

out of the' family home. The original implementation date for this program was April 

I, 1989. Yet nearly three years later, the program Is nowhere in sight. Many of the 

Juvenile offenders In the District's Institutions leave them only to re-enter the same 

debilitating family environments which contributed to their earlier delinquency. 

Without interventions which address problems shared by the entire family, successful 

rehabilitation of many of these youngsters is impossible. Ironically, the institutions 

further undermine family ties by forbidding l!ll visits by siblings between thirteen and 

twenty onll. Even a sister who has been a primary caretaker cannot visit her brother 

without a court order. This policy violates the consent decree, but it has not been 

changed . 

. the failure to separate serious and violent offenders from detainees and less 

serious offenders. At all three secure institutions, detainees and committed youths 

are housed together. Current District of Columbia law forbids a child to be detained 

before trial "Ir it would result in hIs commingling with children who have been 

adjudicated delinquent and committed by order of the [Family] Division," unless 

authorized by the court. D. C. Code § 16-2313(b). Nevertheless, commingling is 

pervasIve. In addition, the District has elected not to implement a proposal to 

establish smaller, decen iralized secure facilities for vlolen t and chronic offenders ... 

.. The Panel created by the Consent Decree proposed establishing small 
decentralized facilities for serious and violent offenders. The District 
appealed this portion of the plan as beyond the Panel's mandate to devise 
communi ty-based alternatives to institutional confinement. The Court of Appeals 
agreed this was beyond the Panel's jurisdiction. District of Columbia y. Jerry 
~. 571 A.2d at 189. 

10 
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Consequently, these juveniles are housed in the same fnclllties as thirteen yenr old 

first offenders arrested for joyriding or theft. This commingling interferes with 

rebabllltation in two ways. First, it makes it harder to develop and to impiement 

programs tailored to the needs of serious offenders ," such as youngsters with a history 

of sex offenses or violence." Second, it allows older, more savvy, and hardened 

residents to serve as role models and leaders within the institution." This· 

undermines the eociallearning efforts of staff to promote respect for the law . 

• the fallure to educate. Many of the children who come before the Family 

Division of the Superior Court rarely attend school. Many of those who do, perform 

poorly and devotellttlll attenUon to their studies. Yet, when presented with a captive 

audience, many ofwbomare eager to attend classes, if only as a break in routine, the 

DistrIct has failed to provIde an adequate education. Over the years school Ume has 

been lost because of teacher absences, the lack of substitute teachers, and staff 

shortages which keep the residents confined in their cottages. Even when schooli5 

held, the educational program is defective. Ablllty grouping is rudimentary. There 

are no special programs for detainees, who should be evaluated Gnd given special 

short-term school programs designed to get them back into ~chool upon release. 

Screening and specIal education classes are inadequate. Despite repeated 

recommendatlons and evaiuations, the District has not developed a comprehensive 

pre-vocational and vocational program for youngsters in its custody. More than three 

years ago, at the beginning of the 1988 school year, our office challenged the 

" Different types of offenders tend to have different treatment needs. ~ 
~, Lane & Zamora, "A Method for Treating the Adolescent Sex Offender," ~ 
347-364; Agee & McHilliams, "The Role of Group Therapy and the Therapoutic 
Community in Treating the Violent Juvenile Offender,n ~ 283-295; Hartstone & 
Coccozza, aprcviding Services to the Mentally Ill, Violent Juvonile Offender," 
isL. 157-173. 

" ~ JEROME S. STUMPHAUZER, HELPING DELINQUENTS CHANGE. A TREATMENT MANUAL 
OF SOCIAL LEARNING APPROACHES (1986) 4-5, 72 
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District's violation of the educational provisions of I he consent decree. Several plans 

and promises later, the school system remains in dlsnrray. In August of last year, the 

judge In the Jerry M. case wrote, "nothing In the record of this case indicates that 

defendants have made the effort necessary .to equip YSA residents with the 

educational or vocational skills they need so desperately." Memorandum Order "K" 

(£!led August 21, 1991) . 

• tIle failure t:l provide adequate living conditions. Many of the young people 

in the District's secure facillties are products of its decaying public housing. The 

District houses them In three Institutions, each of which suffer~ from major physical 

deCects. The buildings at Cedar Knoll are outdated. They have leaks," no 

., The Court-appointed Monitor wrote in his most recent report. 

Maintenance at the institutions continue" to present 
serious problems at the three institutions, particularly 
Codal" Knoll. YSA administrators increasingly must 
resort to private contractors if tolerable living 
conditions for residents are to be maintained. At the 
beginning of the summer, almost without exception, air 
conditioners in the living units at Oak Hill were non­
or barelY-functional. Institutional administrators said 
that, beginning in early spring, they had pleaded for 
air conditioners to be repaired or replaced before 
summer, but that their pleas went unanswered. On July 
16 counsel toured the facilities and confirmed the 
presence of non-working equipment. The temperature in 
the residents' rooms was well ebove the maximum of 80 
degrees specified in the Consent Decree. Within a 
week, existing air conditioner's had been repaired, 
broken or missing units had been replaced, and fans had 
been acquired for each of the unitg. 

lE J( J( 

The problems of general maint€~3nCe are no nearer 
being solved than at the beginning of the moni torship. 
For example, the Monitor's ninth report, issued in March 
1959, described three leaking rooms in Bunche Cottage at 
Cadar Knoll, which could not b@ used in snowy or rainy 
weather. Today the situation is unchanged except that, 
as is the case whenever leaks are not corrected, it has 
grown worse. Four rO~MS were described as "like living 
under a waterfall," and three more should not bo used in 
cold weether. 

~eenth Report at 17-18. The Newly appointed ~dministrator of YSA finally 
closed Bunche Cottage in February 1992. 
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ventllatlon, and Inadequate heating and cooling. Some of the cottages at Cedar Knoll 

have beGn periodically Infested with vermin, including snakes. Oak Hillis more 

modern, but the heating and cooling systems do not work, so that residents swelter 

or lTlleze w~th the season. These llvIng conditlons pr.omote tension and violence In the 

institutions. Moraover, they undermine any hope that the residents will perceive 

thelr confinement as benign 01' paternal. Conditions are aggravated by frequent 

lock downs , leaving youngsters confined In thelr rooms with nothing do because there 

aren't enough starr to provide security with residents out of thelr rooms . 

• the fallure to provide a safe environment. Two of the gravest rislts for young 

people In confinement are physical abuse by staff and !'ulcld". So far, the District has 

not appropriately dealt with either problem. A suicide In May of 1989 'sparked an 

InvestlgatIon which linked the suicide to Inadequate staffing and a fsllure to Identify 

the child as a suicide risk despite a history of depression and suIcidal gestures. The 

DlstX'ict government recently settled a lawsuit wIth his estate. \. Although the 

District has finally drawn up a suic1de prevention plan after long delay, full 

implementatlon of that plan will uot take place untll more psychologists can be hlred 

to screen snd monitor youths at risk of suicIde. Since the suIcide In May of 1989, 

another youth killed himself and there have been several other attempts." 

Another investigation, this one of physical abuse by staff, l(!d to n 100 page 

report and recommendation by the court-appointed Special Master. He found that 

chlldren In YSA custody n are housed In institutions In which lawless behaVior by those 

.. Howard. nSettlement Ss·t in Cedar Knoll Suicide, D.C. to Pay $150,000 tCJ 
Woman Whose Son's Threat Went Unheeded,n Washington Post. Noy. 19, 1991 All. 

" In August of last year the court issued an order requiring full 
implementation of the suicide p,"evention plan by October 15. 1991. Memorandum 
Order "H.n (filed Aug. 22. 1991). The Monitor's most recent report expressed 
"some unresolved questions regarding whether the [District's] status report 
indicates compliance with the Court's orders ~n suicide prevention. n Nineteenth 
B&22c1 at 11 n.6. 
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responsible for caring for, and protecting, them Is tolerated. n In reo Staff Physical 

AhllluI, JerryM y. DIstrict of Col1l!Dbla (proposed findings offact, concluslonsoflaw 

and remedial order £lied July 24, 1991) at 2. The Special Master found that one staff 

member at the Receiving Home had never been disciplined for repeated assaults on 

residents, including a girl and a fourteen year old who weighed less than 100 pounds. 

Other staff members concealed evidence that he In£I1cted injuries which put another 

youth In D. C. GenerBJ Hospital. The DIstrict still lacks a meanln gful system for 

detecting abuse when it occurs, for disclpl1n1ng staff who commit abuse, and for 

tra1nJng staff to prevent abuse. Recently, three staff members were reassigned to 

positions which Involve no contact with youngsters because of abuse charges. But 

this reassignment came only after judicl6~ a~tIon loomed. 

the fallure to place youn.gsters In programs and facilities talIored to their 

needs. One of the systemic problems In the District of Columbia Is the absence of 

community-based alternatives to the secure institutions. A panel of experts, 

including one selected by the District, thinks that only 102 secure beds are needed. 

At present, there are about four hundred. The lack of options hampers judges, who 

cannot place kids In programs that do not exist. In addition, even when judges 

specifically designate community facllltIes, such as shelter houses or &roup homes, 

youngsters may walt waeks or months for bed space •. The District has paid nearly a 

half m1l11on dollars In fines because of delays In shelter house and group home 

placements, yet they persist. For many children with serious learning dlsabllltIes or 

emotional problems, placement In special residential programs Is the best answer. 

Yet, many of the youths ordered Into residential programs by judges languish for 

months In a secure faclllty because of bureaucratic delays In placement. Since these 

youths are supposed to go elsewhere, treatment plans are not developed while they 

remain In the Institutions. These especially needy youths are simply warehoused until 

14 
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they are, in due course, placed. 

II 

Current Propos!lls for Chan~e 

As everyone who lives in the metropolitan D. C. area knows, we are in the midst 

of an upsurge in serious crimes of violence by young people. In my Judgment, thIs 

increase flows from the confluence of four factors: (1) demographic trends whIch 

reflect an increase In the adolescent population;" (2) the recruitment of many 

youngsters as drug dealers and lookouts following the enactment of mandatory 

minimum penalties for adults In 1983; statistcally, the Increase In JuvenUe drug 

arrests colne'ldes with the enforcement of the mandatoJ::Y minimums; (3) the easy 

avaUabll1ty of guns In the area despite strict local gun control; and (4) the collapse 

of the social structure of Impoverished communities In the city;" there are hardly 

any refuges of streng!h and support for teenage mothers or role models for young 

men. The District has never responded effectively to level of despair In the most 

Impoverished areas of the city. Housing continues to decay;" the Department of 

Public and Assisted Housing refus,;s the help of volunteers offering to do repair work. 

Neglected and abused chlldren remain In foster care for years without efforts at family 

" CriminoloSlist James Q. Hilson sees an "exponential" rolationship between 
an increase in the number of young people and the incidence of crime. JAMES Q. 
HILSON, THINKING ABOUT CRIME (1975) 16-17. 

21 See generally, WILLIAM JULIUS HILSON, THE TRULY DISADVANTAGED (1987l. 
The similari ty in eharacteristics of "truly disadvant"ged" communi tics across tho 
~ountry is reflect~d in ;ournalistic accounts such as LEON DASH. WHEN CHILDREN 
I,ANT CHILDREN Cl989)(loIashington Highlands section of Washingtun. D.C.) I ALEX 
KOnOWITZ. THERE ARE NO CHILDREN HERE Cl991HHenry Horner Homes in Chicago) I LEON 
BING. DO QR DIE (1991)(South Central Los Angeles). 

2Z There have been num"raus newspaper stories written about delays in 
repairing public housing. See, e,g. Sanchez, ftDfC. Council Hears Dismal Tales 
of Public Housing Repair Delays." Hashington Post. March 1. 1992 B8. Conditions 
have actually worsaned since tha Children's Defense Fund criticized delays in 
repairs and the high number of vacant apartments. Bright Futures or Bro.ls.til 
Dreams I The Status of the Children of jhe District of Columbia and an Investment 
Agendj for the 19905 (1991) 85-86. 
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reunl£lcatlcm or permanent placement. 21 The school system teaches a fraction of the 

students who enroll." And the Juvenile Justice system Is a warehouse or a prepartory 

school for adult offend'ers ... 

Thet:e are many constructive things the Dlsh'lct goverrunent could do to 

alleviate the condlUons which breed allenated youtltS who do not value their own lives 

or thone of other people. Instead, however, "reform" proposals bave focused on 

symptoms rathe:- than causes. Although the presGnt juvenile system bas not even 

attempt to rehabilitate, proponents of statutory changes in the juvenile law of the 

District of Columbia have prematurely declared rehabilitation a failure. It is too soon 

to say that nothing works, because nottIng has been tried. 

In deciding whether there is a need to "get tough. " or' whether the problem of 

Juvenile crime Is better addressed by more effective rehabilltation strategies, it is 

important to understand how the P1strict's present juvenile court operates. Judges 

of the Superior Court rotate through the FlIIIIlly Division as well as the other divisions 

of the Court, so there is no permanent Juvenile court bench." Although judges 

newly assigned to the Famlly DiVision receive training, the judges assigned to the 

" The Uni ted States District Court recently found violations of federal law 
in the management of the District's foster care system for abused and neglected 
children and ordered im~rDvements, including the hiring Gf more social workers. 
The District government has thus far not complied fully with the court's order. 
Lashawn A. ot al. v. Sharon Pratt Dixon, 762 F.Supp. 959. 997 (D. D.C. 
1991)( ftoutrageous deficiencies.") ~ Plaintiffs' Memorandum in Opposition to 
Defendants' Motion to Enlarge Time (filed December 30. 1991)(describing 
noncompliance with remedial order) • 

.. A recent "audit" of DCPS revealed what anyone in daily contact with 
youngsters already knows. [CITEl 

.. Even the most positive aspects of the Mayor's initiative to reduce 
juvenile crime appear to be coming at the expense of existing prQgrams for youth. 
~ Garreau, ~ouths Join Protest of Planned Cuts in D.C. Community Programs." 
Hashington Post, Feb. 23, 1992 88 (describing cuts in crime prevention and 
recreetion programs). The proposed expansion of the youth summel' jobs p,."ogram 
this summer merely restores cuts made the previous year~ 

., ~ DISTRICT OF COLUMBIA COURTS, ANNUAL ~EPORT (1990)73-82. 
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Juvenile Brl1nch do not necessarily have any specialized training In, orientation 

toward, or belief In rehabilitation. These judges are not neccessarlly expert In the 

myriad of psychological and sociological factors which contribute to delinquency, or 

with the wIde variety of therapeutic approaches which have been adopted across the 

country to treat serious and chronic delinquency. Relatively few Superior Court 

Judges come to the bench with any previous experience In delinquency cases; those 

who do are most orten former prosecutors from the Office or Corporation Counsel. 27 

More frequently, SuperIor Court judges have experience as prosecutors or defense 

counsel III adult criminal cases. Indeed, the Juvenile Branch is often the first 

assignment for newly appointed Judges who prosecuted crlmJnal cases In the Office of 

the United States Attorney because those Judges would be disqualified from too many 

cases on a Criminal Division calendar. "The organization of the Juvenile Branch tends 

to produce a "culture" which Is not particularly oriented towards treatment Rnd 

rehabilitation of juvenile offenders. 

Within the Juvenile Branch, cases are handled In a manner which parallels the 

adult crlmlnal justice system. Until 1989, the Juvenile Branch employed a "master 

calendar" system In which cases were assigned to judges for trial or guilty plea 

proceedings by a Single calendar control judge. Motions were heard on a special 

motions calendar. Now, all cases are assigned at the child's 1n1t1al hearing to one of 

two" individual calendars" and all further proceedings are ttsslgned to a single judge. 

The Individual calendars tend to produce greater .incentives to "settle" cases through 

plea negotiations since the Judge who will ultlmatcly decide upon a child's placement 

now has an Incentive to reward early guilty pleas which did not exist under the 

previous system. The adoption of lndh'ldual calendars, whatever Its management 

u ~ "The Judges of D.C. Supal"ior Court, Profiles and Par"pectives on the 
62 rlan and Homen Hho Ovarsee Justice in the District of Columbia," Le9!!1 Times, 
Oct. 24, 1988 17-30. 
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benefits, has tended to increase the similarities between adult criminal and Juvenile 

proceedings. 

In a nutshell, a Juvenile case, like a crbnlnal case, begins with an arrest. A 

Juvenile msy simply be admonished by a pollce officer, in which case a record Is mAde 

of the "contact" for future reference. An arrest may be based upon the officer's 

observations and Information from citizens, or It may be based upon a "custody 

order," the equivalent of 8 warrant. D.C. Code § 16-2309. If the child Is arrested, 

the pollee Youth Division takes custody of the child who Is either released 1nunedlately 

to his or her parents with a date to come to court (community cases) or Is Incarcerated 

at the Receiving Home for Children on Mt. Olivet Road In Northeast Washington. 

D. C. Code § 16-2311(a). This system Is comparable to the system of citation release 

for adults charged with 'petty Qffenses. Community release Is less frequent in the 

District than It Is in many other Jurisdictions, however. At times, because of 

overcrowding, arrested Juveniles are held overnight at the Central Cellblock at 300 

Indiana Avenue, N. W., or at the Children's Center In Laurel, Maryland. ZI 

The next step Is the review of the charges by the court Social Services Intake 

Branch, which weighs social factors Including the child's prior history of "contacts" 

with the police, school attendance, and family ties to determine whether formal 

charges should be filed. D. C. Code § 16-2305(a)(Dlrector of Social Services to 

determine whether the best interests of the chlld and the public warrant charging). 

The final decisIon whether to file charges Is up to the. Office of the Corporation 

Counsel, Law Enforcement DiVision, Juvenile Section. D. C. Code § 16-2305(a). The 

Corporation Counsel then £lies a "petition" aileglng delinquent acts, which Initiates 

formal Judlclru proceedings. D. C. Code § 16-2305(b). During the time this review Is 

•• Engel, "D.C. Juveniles Shuntsd Nightly to Cedar Knoll," Washington Post, 
Nov. 22, 1986 D3. 
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taking place, the child is held in the courthouse cellblock. Very young or very small 

children ar<! held in a special "at risk" room, where they are supervised by special 

omcera. D.C. Code I! 16-2310.l. 

The initial hearing in a Juvenile case takes place before a Judge assigned to the 

Family Division, usually in the late morning or afternoon of ttl';! day following the 

arrellt, although the child may be incarcerated longer 1£ arrested on a weekend. D. C. 

Code § 16-2308. District of Columbia law presumes that a child charged with a 

dellnquentact shall be released before trial ("factflndlng hearing") and sentencing 

("dispositional hearing") unless detention Is necessary to protect the "person or 

property of others or of the child," or "to secure the child's presence at the next 

court hearing," D.C. Code § 16-23iO(a). A child charged with del!nquency may also 

be placed in a shelter house 1£ the family Is unable to provide adequate supervision or 

care. D.C. Coded § 16-2310(b). Because of the chronic shortage of shelter house 

space, however, many children who belong in shelter houses are placed in secure 

detention at the Children's Center, Since 1989, the District bas paid a total of 

$103,200 in flnes at a rate of $100 per day for each child wh<, is incarcerated in a 

detention facUlty awaiting space in a shelter house for more than ten days. The Judge 

may also leave plac'<!ment up to the expertise of the "Screening Team, II which is 

operated by the Youth Sex'vices Administration (YSA) of the Department of Human 

Services (DRS). TheScroenlng Team has the legal authority to place children in home 

detention, however It has been instructed not to do so by the OfClce of Corporation 

Counsel, which means that scarce shelter house beds must be allocated to children who 

could live at horne if closely monitored by social workers under the horne detention 

program. The Screening Team also appears to assign children who are appropriate 

for shelter house placement to s~()ure facUlties when no shelter house beds are 

aavilable in order to avoid flnes for children on the waiting list. 
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Before a child may be separated from hIs or her family, the Court must hold 11 

hearing to determine whether the charges are supported by ·probable cause.· D. C. 

Code § 16-2312. ThIs determinatIon Is based upon the hearsay testimony of a police 

officer, rather than that of a witness with personal knowledge. If the judge finds 

probable cause, and the child Is eL\Jlble for detentIon pending trIal, D. C. Code § 

2310; Juvenile Rule 106, the Judge may slmply order detention or specify a facility. 

Smaller and younger children, as well as children wIth specIal emotional or medical 

problems are often sent to the ReceIving Home. Because of -DvercrowciIng, however, 

many children who would ordinarily be confined at the Receiving Home are sent •• 0 the 

Children's Center. 

While the child is detained, hIs or het: lawyer goes through the routine of trIal 

preparation in a manner whIch Is largely IndIstinguIshable from adult criminal cases. 

DIscovery, motions, and investigation lead up to a status hearing before the 

Indlvi·.l1ua) calendar Judge, who may accept a guilty plea or set the case for trial. In 

less ser~ous cases, first offenders may be offered a consent decree, which results 1n 

dIsmissal of the petltlon after six months upon fulfillment of certain condltlons. D. C. 

Code § 16-2314. A dIversIon program also exIsts for Juveniles charged with less 

serIous offenses, but diversIon Is open only to a percentage of those charged with 

eligible offenses who are selected at random. 

TrIals and guilty pleas are almost Identlcal to their criminal counterparts, with 

one Important exception. Although juveniles have many of the procedural rights of 

adults, ~ in re Gault, 387 U. 8. 1 (1967); In re WInshIp, 397 U. 8. 358 (1970); their 

guilt or Innocence of the allegations In the petition Is determined by a single Judge 

rather than a Jury. D. C. Code § 16-2316(a). ~ McKelver Y. Pennsylvania, 403 

U.8. 528 (1971). McKelver rests on the proposlton that juvenile ~roceedlngs lead to 

treatment rather than punIshment. 
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1£ a child is found guilty ("involved"), the Judge proceeds to a disposltional 

hearing. The court must determine whether the child is in need of care and 

rshabilltation. No dispositional order may be entered unless the child needs care and 

~liabilltation, even 1£ the child Is found to have violated the law. In re M. C F" 293 

A. 2d 874 (D. C. 1972). The court Social Services Division prepares a predispos1t!on 

study, D.C. Code § 16-2319. After reviewing this report as well as submlssions by 

counsel ror both sides, the Judge may (1) place the child on probation under the 

supervisIon of ~he Court Division of SocW Services; or (2) commlt the child to the 

custody ,;)f DHS or other agency. Probation may range from weekly or monthly 

reporting to extensive counseling, community service, and supervision under the 

auspIces of the High Intensity Treatment and Services (HITS) program. 

A probation order may last for a year, D. C. Code § 16-2322(a) (3). Probation 

may be revoked or extended jf the child violated the tenns of the probation order. 

D.C. Code § 16-2327. A commitment may last for two years, D.C. Code § 16-

2322(a) (1), and may be extended for up to a year at a time until the child reaches age 

21. D.C. Code § 16-2322(b), (e). This means that a child committed for a homlcide at 

age 14 could remain in DHS custody for up to seven years. Judges consider public 

safety in determlnlng the length of conf1nement. In re L.J., 546 A.2d 429 (D.C. 

1988). 

Commitment, generally to the youth Services Adrnlnlstration of DHS, can take 

several forms. Many youngsters, intlluding many of those found guilty of murder or 

other serious offenses, are placed in private residential facilltles around the country 

which provide therapeutic services. Because DHS does not operate such facillties 

locally, it must contract with private providers at a much greater expense. A child 

may also be committed to Oak Hill, Cedar Knoll, the Receiving Horne, or Harambes 

House (a small facility for girls). A less l'estrlctive alternative is commitment to II 
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group home, but these spaces are in chronically short supply, The Distriot has paid 

$ 316,000 in fines since 1989 because children wait weeks, even several months, for 

group home beds, 

Not all of those arrested for offenses commItted while under 18 go through the 

Juvenlle system described above, At present, there are 1wo rautes to prosecution in 

the adult Cr1m1nsl Division of the Superior Court. The United States Attorney also 

has the power to prosecute juveniles as adults in the United States Diatrlct Court, 18 

U, S.C. § 5032. Since the latter authority Is rarely exercised, the focus here wili be 

on Superior Court waiver and transfer. 

1. Waiver. The Family Division has Jurisdiction over offenses by chlldren. The 

statutory definition of ·child" "does not Include an individual who Is sixteen years or 

older and -- (A) charged by the United States attorney with (I) murder, forcible 

rape, burglary in the first degree, robbery while armed, or assault with intent to 

commit any such offense, or (il) an offense listed in clause (1) and any other offense 

properly joinable with auch an offense." D. C. Code § 16-2301(3). The United States 

Attorney frequently prosecutes non-homicide shootings, such as the racent "drive 

by· shootings at Dunbar High School, as assaults with the intent to murder, allowing 

sixteen year olds to be prosecuted as adults and sentenced to mandatory minimum 

sentences of five to fifteen years and maximum sentences of fifteen years to life 

Imprisonment. Siul.Hobbs y United States, No. 91-191 (D. C. June 24, 1991)(readlng 

D. C. Code § 22-503 to establish oCCense of assault with intent to murder). Under this 

provision, the decision to prosecute a sixteen year old as an adult Is entirely within 

the discretion of the United States Attorney, and Is not contingent on any social 

factors or the youngster's amenability to rehabilitation. 

2. Transfer. A child under age 18 may be transCerred for prosecution as an 

adult if (1) the child Is fifteen or more and Is charglld with any felony; or (2) the child 
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Is sixteen or more, charged with any offense, and Is already committed as a dellnquent 

chIld lUl!i It Is shown after a hearing there are not nreasonable prospects tor 

rehabllltatlon" before he or she raaches 21. D.C. Code II 16-2307(a)(1) ,(2), and (d). 

A chIld ove: 18 may be prosecuted as an adult for an offense committed before age 18 

1£ it Is shown at a hearing that there are not reasonable prospects for rehabllltation 

before age 21, but this Is a rarely invoked provision. The burden at the heal"ing Is 

on the Corporation Counsel, D.C. Code !l16-2307(d). The Judge Is required to 

consider: the chIld's age; nature of the present offense; extent and nature of the 

chIld's prIor record; the 'child's mental condltlon; the nature of past treatment efforts 

and the chIld's response to them; and the techniques an? facilities available to the 

Family Division and to the Criminal Division to aocomplish rehabilitation. D. C. Code 

§ 16-2307(e). Transfer requests are rarely granted beoause there is often little 

eVidence of serious efforts at rehabllltation In the past, and minimal evidence that 

there are resources to achieve rehabllltation In adult correctional facilities. A child 

who Is transf~rred under this provision faces the same range of penalties as any adult 

charged with the same offense, and there Is no guarantee that the child's sentence, 

1£ he or she Is convicted, will promote his or her rehabilitation." 

Proposed Legislation 

A. The ·VIolent Youth Rehabllltatlon Act (VYRA). n 

Although called a "rehabllitatlonact, n this legislation actually discards care and 

rehablltatlon as operative prInciples In the District's Juvenile Justice system. In 

general, the legislation makills It much casler to try Juveniles as adults, and to 

•• Following the ropeal of the federal youth Corrections Act, the District 
of Columbia Council enacted the youth Rehabilitatidn Act, D.C. Code § 24-801 §1 
~. The YRA gives a sentencing judge the discretion to sentence a defendant 
to an indet·erminata term at the Youth Center, with the possibili ty of earning en 
expungement of his or her conviction. YRA sentencing is an option for youths 
under 22 years of age, but there is no requirement that a child transferred for 
prosecution as an adult be sentenced under the YRA. 
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incarcerate Juvenile offenders in adult facilities. It Is plainly a "get tough" measure, 

but It is not limited to serious or violent offenders. 

1. Easler Transfers." Section 3(a) and (b) of the VYRA changes the existing 

transfer st?tute to shift the burden of proof to the child in all cases, and to create a 

presumption in favor of adult prosecution for any child charged with any felony with 

a previous adjudication for "an offense with a deadly weapon." While the title of the 

bill and the findings concentrate on children accused of serious crimes of vIolence, 

these changes are much more far reaching. 

The current transfer statute, Section 16-2307, applies to any fifteen year old 

charged with a felony. Felonies include Joyriding (unauthorized use of vehicle, D. C. 

Code 1122-3815), attempted purse-snatching (attempted robbery, D.C. Code II 22-

2902), and theft of property worth over $250 (D. C. Code II 22-3811). Under the 

proposed legislation, a fifteen year old first offender caught Joyriding would elU·~er 

have to persuade the court that he could be rehabilitated, or be prosecuted as an 

adult. The same would be true of a prevlously-commltted sixteen year old charged 

in a new case with shoplifting. Shifting the burden of proof in this way Is a shocking 

admission of our lack of faith in the capacity of our Juvenile Justice system to 

rehabilit&te ~. 

The other change is equally sweeping. The bill proposes a presumption that a 

child with a previous adjudlca tlon for" an offense [commltted J with a deadly weapon n 

Is incapable of rehabilitation. While on first glance "deadly weapon" offenders may 

s~.em to be extremely violent youths with guns sbout whom the public is most 

concerned, in fact, this catagory includes all kinds of other youngsters to whom such 

a presumption could not rationally apply. ~ Leary y. United States, 395 U.S. 6 

so A good general source on the prosecution of juveniles as edults is, DEAN 
J. CHAMPION & G. LARRY MAYS, TRANSFERRING JUVENILES TO CRIMINAL COURTS, TRENDS 
AND IMPLICATIONS FOR CRIMINAL JUSTICE (1991). 
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(19G9) (striking down irrational presumption as a violation of due process clause). 

Deadly weapons are not llmlted, under District law, to objects like guns which are 

exclusively used to injure other people. Deadly weapons include any physical object 

which Is ~ely to produce death or serIous bodily h!lrm by the use made of It. D. C. 

Code § 22-3204; Scott y. United States, 243 A.2d 54 (D. C. Mun. App. 1968); Rl!ll.Il 

y, United States, 575 A.2d 1191 (D.C. 1990). JuvenIles involvedln schoolyard fights 

are charged with assault With a deadly weapon (shod foot), which would qualify for 

the presumption. So would a child who grabbed a stick in self-defense and used too 

much force against his or her assailant. Indeed, the statute may even apply the 

presumption to a child who merely carries a deadly weapon, without using It at all. 

D. C. Code § 22-3204 (offense of carrying dangerous or deadly wespon). The bili does 

not even require the prior weapons offense adjudication to be recent. Nor does it 

require the new offense to be a serious one. 

A presumption that a chlld cannot be rehabilitated Is partlcularl~l difficult to 

justlfy when the defIciencies in the system we now have to rehabilitate are so glaring 

and long-standing. A prior ccommltment or probationary perIod under the system 

which now exists Is hardly a fair test of a child's capacity for reform. 

The shifts in the burden of proof and the adoption of the rebuttable 

presumptions even conflict with conservative national experts on JuvenIle Justice 

Issues. The Amerlcan Bar Association sponsored a Joint commission to study the 

Juvenlle Justice system with the Institute for Judicial Administration as a result of 

concern about serIous Juvenile crIme in the late 19709. The Joint Commission 

developed proposed standards lor juvenUe cases, whIch the ABA House of Delegates 

adopted in 1979. The IJA-ABA Standards adopt a "rebuttable presumption" that 

children aged fifteen to seventeen should be tried as juvenile offenders, and;'al 

irrebuttable presumption for children Courleen and younger. Commentary at 18-19. 
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"The presumption In favor of Juvenile court Jurisdiction should be overcome only In 

extreme cases." Standard 2.2. A, Commentary at 37. The IJA - ABA Standard Is even 

more demanding than current District law, because it requires "clear and convincing 

evidence" to Justify transfer, a higher standard of proof. The Task Force on 

Juvenile Justice and DelJquency Prevention of the National Advisory Committee on 

Crlma! Justice Standards and Goals recommends a minimum age for adult prosecution 

of sixteen, and would permit transfer only If the delinquent conduct aggravated or 

heinous, or Is part of a pattern, and the Juvenile Is not amenable to treatment. 

Juvenile Justice and Delinquency Prevention (1976) Standard 9.5 at 303. S1 

2. Easler Deten tlon. Section 3 (c) of the VYRA proposes to amend D. C. Code 

§ 16-2310(a) to read: "A child shall not be placed In detention prior to a factfIndIng 

hearing or a dlsposltlona! hearing unless he Is alleged to be delinquent or In need of 

supervision or has been preylously adjudicated for a weapons offense within 3 yeats 

of arrest and" the other statutory criteria are satisfied. It Is unclear what the Import 

of this chBngewould be, since the detention power does not exist unless there is a Illlli! 

delJnquency charge, and the current statute already permits detention of a chUd 

charged with any category of offense as long as the statutory detention criteria are 

satisfied. D. C. Code § 16-2310(c)(Incorporating Juvenile Rule 106). A prior 

adjudication for a weapons offense is a factor the court may consider In deciding 

whl':ther detention is required to protect the person or property of others. Rule 

106(a)(1)(U). If, however, the amendment was Intended to permit a child to be 

detained because of previous adjudicatlon:wlthout any finding that detention Is needed 

to protect the child or the cOmmunity. or to assure the child's appearance, then the 

" Section 20G of H.R. G396, introduced by Congressman Bliley on March 5, 
1992 would allow fourteen year olds to be prosecuted as adults ill the 
unroviewable discretion of the United states Attorney without any h"aring 
whatsoever. 
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statute Is both senseless and unconstitutional. Detention before trial must be taIlored 

to serve the Important objective of protecting the community. A statute which would 

permit detentkn based solely on a prior record would not satisfy thIs constitutional 

requirement. Moreover, as discussed above, nweaponsn and weapons offenses 

embrace a broad range of conduct includIng nkld stuffn whIch mlght not even be 

prosecuted In other jurisdIctions. 

3. Incarceration with Adults in Jails and Prisons. The proposed legIslation 

would transform the njuvenilen Justice system Into a pIpeline for Lorton. It would 

permit any Juvenile adjudicated guilty of an noffense wIth a deadly weapon n to be 

Incarcerl\ted with adults, regardless of the child's age, size, and previous history. 

Children In adult facilltles are orten vict1m1zed by older prisoners. TRANSFERRING 

JUVENILES TO CRIMINAL COURTS at 94; Forst, Fagan & Vivona, nYouth in Prisons 

and Tralnlng Schools: Perceptions and Consequences or the Treatment Custody 

Dlchotomy,n 40 Juv. & Family Ct. J. 1·14 (1989). Such victimization would be 

especIally hard to prevent In the Distdct's badly overcrowded prisons and the 

Inadequate contract facillUes used to house prisoners out of the area. For those 

charged with homicide or attempted homicIde, it would establish a two year mandatory 

mInimum sentence, and a ten year maximum sentence. Both of these changes would 

render the ncivUn characterizatIon of a JuvenIle adjudIcation a matter of labelling 

rather than substance. A prison sentence, whether Imposed by the FamIly DivisIon 

or by the CJ;'lm1nal Divlson, Is punIshment which may not be Imposed wIthout a jury 

trial and the full panoply of rights that go with It. 

One of the princIpal objectives of Juvenile justice reform in thIs country has 

been to separate Juveniles from older prIsoners. ~ THORNS AND THISTLES at 8, 

49, 57, 76-77, 132-33 (1973)(surveYlng varIous waves of reform); Fox, nJuvenile 

Justice Reform: An HIstorical Perspectlve,n 22 STAN. L.REV. 1187 (1970); 1. 
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SCHWARTZ, (IN)JUSTICEFORJUVENILES;RETHINKINGTHEBESTINTERESTSOF 

THE CHILD (1989). To the extent there has been controversy over measures 

designed to achieve this result, It has centered over the practicality, not the 

deslrablllt:l, of this result. Current District law, consistent with this view, flatly 

prohibits incarceration of JuvenIles in penallnstltutlons for adult offender!;. D. C. 

Code § 16-2320(e). 

This portion of the VYRA contravenes the federal JuvenIle Justice and 

Delinquency Prevention Act (JJDPA). 18 U.S.C. 65039 provides, nlnJo JuvenIle 

committed to the custody of the Attorney Gimeral may be placed or retained in an adult 

JaIl or correctIonalinstItu tIon.in which he has regular contact with adults Incarcerated 

because they have been convicted of a crime or are awaiting trial on crImInal char gas . n 

Since commitments to the D. C. Department of Corrections are made through the 

Attorney General, this portlun of the JJDPA would preclude Implementation of the 

proposed statute. Furthermore, enactment of this prOVision would make the District 

of Columbia ineligible to receive federal Juvenile Justice funds under another provision 

of the JJDPA, 42 U.S.C. § 5632. The Act requires States receiving such funds to 

establish Juvenile Justice plans which forbid the confinement of Juveniles in adult 

facllltles. 42 U.S.C. § 5633(13), (14). 

4. Mandatory Minimum Sentences. Apart from changing the place of 

imprisonment, the proposed legislation would establish mandatory minimum terms for 

children adjudicated delinquent for homicide and weapons offenses. Mandatory 

minimum sentences cannot be premised upon a rehabllltative model of Juvenile 

corrections. If rehabllltatlon is the goal, the child should be released when he or she 

Is rehabllltated, neither before nor after. Since the minimum terms do not depend 

upon the individual child's rehabllltatlon, they are Inconsistent with such an 

approach. 
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What Justi£icatlons can be offered for this radical change? Incapacitation, while 

alaglUrnate objective, cBnnot Justify mandatory minimum term:; for Juveniles because 

a Juvenile who bas been rehabU1tated is not, by definition, a menace to the community 

and does not require incapacitlve incarceration. nJust punishment," or retribution, 

is simply antithetical to a system which holds children to be less responsible, and 

therefore less culpable for their l\ctS. A child incarcerated, whether in a juvenile or 

an adult facility, for reasons of rtltributlon would rightly chllllenge this sentence as 

punishment Imposed without due process of law. The legislation hJnts, in the 

findings, that the rationale Is "that youth lack respect for the Juvenile justice system 

and fail to view their Incarceration as punishment or rehabilitation. n But it Is hard to 

see l!lh.x Juveniles incarcerllted in the presen t system should view their incarceration 

as rehabU1tatlon, and they should not view .It as punishment. What the authors appear 

to be getting at is a deterrence rlltionale. If juveniles do not take the present system 

seriously, perhaps mandatory minimum sentences will do the tl"ick. Wh!Ie lherermy 

be other rationales for mandatory minimum sentences for adults which Justify these 

penalties, It is hard to find much evidence that they effectively deter. We have more 

and Ion gel' mandatory minimum penaltiOls than ever before, yet violence is worse than 

ever. The enactment of mandatory minimum penalties for drug and weapons offenses 

in 1982 preceded the explosion of drug dealing and shooting in our city. And, if such 

pelialtJes were effective deterrents, one would expect to see a sharp decline in the 

number of armed offensas committed by sixteen year olds (who can be prosecuted as 

adults) compared to fifteen year olds who are generally prosecuted as juveniles. 

There is no evidence of such a deterrent Impact. In fact, two of the states which have 

the highest rates of Juvenile incllrceration, as Juveniles and adults, New York and 

CaJi£ornia, have the highest rates of Juvenile violence as well. Since a "Just 

punIshment" rationale cannot be invoked, Bnd there is no evIdence that mandatory 
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minimum penalties effectively deter, the mandatory minimum sentlmces cannot be 

Justified. 

5. Ten Year Sentences. Sectlon3(d) of the VYRA authorizes "sentences" of up 

to ten years for Juvenile offenders. Today, judges In the Family Division have the 

power to extend commltments year to year until the child reaches 21. This authority 

Is more than suf£1cient to bring about the treatment of severely troubled Juveniles, if 

we have a system which has the resources and the commltment to do so. The ten year 

sentences proposed In this section of the bill therefore do not enhance the 

rehabilitative efforts of the court. There Is also a tremendous difference between a 

system wI--..Jch permits an extension of a commltment 1£ there Is evidence that more time 

Is needed, and one which authorizes a ten year IndefInite l'Jentence to begIn with. 

In response to a perceived Juvenile crime wave In the mid-70s which Inspired a 

great deal of "get-tough" legislation nationally, the Twentieth Century Fund 

sponsored a study on sentencIng pollcy towards young offenders. One of the firm 

conclusions of the study, .!&nfrontIngYouth Crime, was that "[a) court that does not 

provide access to jury trial should not be able to Impose f:1ve or ten year sentences. " 

"Confronting Youth Crime," reprInted In JUVENILES IN JUSTICE: A BOOK OF 

READINGS 103, lOB (RubIn, ed. 19BO). Even 1£ a court were to hold such an 

extraordinary expansion of the sentencing authority of the Juvenile court to be 

constitutional, it would certainly be unwise. Jury trials are a fundamental element of 

the legitimacy of our legal system. We accept certaIn harsh consequences because 

they flow from a collective decision by members of the community. Although judges 

certainly command and deserve respect, their individual judgments about witness 

credibility do not merit or receive the same acceptance as the collective judgment of 

a jury. When the consequences of a judge's declslon are indistingUishable from those 

which flow from a criminal conviction, this fundamental and historical right to jury 
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trial must be avaIlable as well. 

B. The Mayor's Inltlative. 

As part of a comprehensive initiative to reduce crime, the Mayor has also 

Intro';:!ced legislation to transform the JuvenIle Justice system. The Mayor's initiative 

Include!> a number of positive features, Including: (1) doubling the size ofthe current 

diversion program; (2) a greater efrort to design alternative rehabilitative programs 

including more community based facilities. These proposals are not included, 

however, In the "Criminal and JuvenIle Justice Reform Act" now pending before the 

D. C. Council, which would further debilitate the Juvenile court." 

1. Length of Commitments. In her televised speech on November 26, Mayo1" 

Dixon called f01": 

'" An Increase In the period of commitment for certain violent 
offenses such as the kllllng of a pollce officer or correctional 
official. 

'" A halt to the curren t revolving door practice of releaSing violent 
JuvenIles back Into the community after Just two years. 

Both proposals seem to reflect a misconception about current District of Columbia law. 

Under the existing law, the maximum J.n11Iru commitment for any offense Is two years, 

D. C. Code § 16-2322(a)(1). As noted before, judges may extend a chIld's 

commitment, however, for up toa year at a time, untIl the chIld reaches age 21. D. C. 

Code § 16-2322(b) , (e). Thus, under existing law, B chIld comrnItted at age fourteen 

could remain in custody for as long as seven years. The "revolving door practice ff the 

Mayor crltlclzed If; not a reaultof Inadequate Judicial power, but the result of decisions 

by the DIstrict of ColumbIa youth ServIces AdmInistration not to request extensions 

of commitments. 

The Washington Post endorsed this portion of the Mayor's initiative In an 

f .2 Bill No. 9-37~, introduced November 27, 1991 by Council Chairman Wilson 
at the request of the Havor. 
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editorIal on November 29, 1991 which relied upon the same misconception. The E2JU 

said, "the two-year-and-out system Is as unsuccessful as it is inflexible," But the 

present system is not at all inflexible; the law already gives the Youth Services 

Administra~on great flexibility in seeking to extend supervision or custody over 

youngsters who need it. The reason the current system is unsuccessful Is not that it 

lacks flexibility, or even that commitments are too short, but that Just imprisoning 

chUdren does not help them to grow up into law abiding citizens. The Mayor herself 

used the t~rm "warehousing" In describing the current system. '!be ''rovdvlng 

door" is largely of the District government's own making. YSA does not ask for 

extensions o£ commitme!lts, perhaps because it has so little to offer committed 

youngsters. Youngsters who are released .after two years of "warehousing" Bre no 

beUer able to control their impulses or to withstand peer pressure than they were 

when they entered YSA custody. The answer Is to lmprove the system's ability to 

change youngsters when they are committed, rather than to make the door revolve 

more slowly. 

Because District lRW already permits lengthy commitments, the real issue is not 

llow long a chUd Is committed, but who decides on the length of the commitment, and 

how and when the decision Is made, The existing law Is based upon the assumption 

that the people In the best position to c~etermine whether a particular chUd needs a 

longer period of care, custody and rehabilitation are those who are responsible for the 

child's custody during the commitment. Officials of the Youth Services Administration 

are in daUy contact with the youngster and can assess his or her progress towards 

reintegration into the community. Under the present system, YSA determines 

whether to request an extension of a commItment. This system Is very fleXible, 

attuned to the Individual, and responsive to the Judgments of specialists In close 

contact with the child. 
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The alternative system the Mayor appears to advocate would be to allow Judges 

to1mpose an indetermlnate commltment, presumably to age 21, at the beginning before 

anythIng is known about the chUd's progress and relatively little is known about the 

chlld's needs. This proposal transfers power away from the executive branch Bnd 

persons with expertise in juvenile corrections, and places it instead in the judicial 

branch. The combination of shifting from extensions of commitments at the request 

of the el~ecutlve to longer initial commltments and the power to forbid release has the 

potentltu to thwart the step by step progress of commltted youth towards a return to 

the cOlomunity whIch the Mayor appears to have intended. 

:il. Changes in the Transfer Standard. 

TItle I of the Mayor's Bill would reform the Juvenile justice 
system by: 

- lowering from 15 to 14 the age at whIch Corporation 
Counsel may seek to transfer for adult criminal prosecution a 
Juvenile who has committed B felony; 

-changing the standard upon which a transfer decision is 
based -- from "reasonable prospects for rehabllltation of the 
juvenIle[" J to "interest of public welfare and protection of the 
publIc security. 

This legIslation would not be confined to a handful of chronic violent offenders. It 

would authorize Corporation Counsel to seek, and the court to authorIze, adult 

prosecution of children as young as fourteen charged with any felony, even those not 

char/fed with a violent cr1me and even those arrested for the first t1me. Moreover, 

legislation 1mplementing the Mayor's proposal includes a "presumption" in favor of 

adult prosecution of children aged 15 to 18 who are: (1) charged with an offense for 

which UnIted Stetes Attorney waiver is authorized; (2) charged with "any cr1me 

committed with a firearm; nand (3) charged with any felony If the child has three or 

more prior delInquency adjudications, regardless oC the nature or seriousness of the 

prior offenses. 

IJA-ABA Standard 2.2 requires the following "necessary findings" Cor the 
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transfer of a child for criminal prosecution: 

A. The juve~e court should waIve lts JurIsdiction only 
upon finding: 

1. that probable cause exIsts to believe that th<a 
Juvenile has committed the class one or dass two juvenile 
offense alleged in the petition j 

2. that by clear and convincing e"'ldence the juvenile 
Is not a proper person to be handled by the juvenile court. 

B. A finding of probable cause to believe that a Juvenile has committed 
a class one or class two Juvenile offense should be based solely on 
evidence admissible in an adjudicatory hearing of the juvenile court. 

C. A finding that the juvenile is not a proper person to be handled by the 
JuvenUe court, must include determinations, by clear and convincing 
evidence, of: 

1. the seriousness of the alleged class one or class 
two Juvenile offense; 

2. a prior record of adjudicated delinquency 
iuvolving the in£l1ctlon or threat of aigniflcant bodily 
inJury, 1£ the Juvenile is alleged to have com.-nl.tted a class 
two Juvenile offense; 

3. the likely inefficacy of the dispositions avaJlable 
to the juvenile court as demonstrated by previous 
dlspos1t1ons of the juvenlle j and 

4. the appropriateness of the services and 
dispositional alternatives avaUable in the crlmlnal justice 
system for dealing wIth the Juvenile's problems and whether 
they are, in fact, available. 
Expert opinion should be considered in assessing the likely 
effIcacy of the dispositions avaJlable to the juvenlle court. 
A finding that a Juvenile Is not a proper person to be 
handled by the juvenUe court should be based solely on 
evIdence admissIble In a dIspos\t1on hearing and should be 
in writing, as provIded in Standard 2.1.E. 

The authors viewed this standard as eqUivalent to the more conventional "amenable 

to treatment" standard, but without the implicit aRsumption that rehabilitation works. 

Commentary at 40. The Joint Commission considered, criticized, and expressly 

rejected a transfer standard based upon "the public interest." Commentary at 40. 

"Waiver must be jusU£Jed on the basis o£ the juvenile and hl:J or her actions and 

personal history. A 'public interest' basis for waIver looks to something external to 

the juvenile." ill. The authors recognized that "[c]onsiderat!on of specific 

deterrence and community security are implicit, n in the transfer s~andard they 
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proposed. They rejected as probably unconstitutional a transfer standard based upon 

general deterrence. Commentary at 41. Likewise, a transfer standard based upon 

retribution would also raJse constitutional questions. By definition, the Mayor's 

proposed change in the transfer standard would permit the transfer to crJmlnaJ. cQurt 

of children who lIn\ amenable to rehabllJtation and can therefore be safely returned to 

the community after treatment but whose prosecution as adults Is sought for reasons 

of general deterrence or retribution. 

Transfers based on "public welfare" are more likely to be inspired by the 

stature of the victim of a juvenile oCfender than the character of the child or the 

offense. The Mayor's legislation attempts to write the questie \1 of rehabU1tation out 

oC the statute entirely by deleting "the nature oC past treatment eCforts," and "the 

techniques, facilities, and personnel for rehabilitation available to the Division snd 

to the court that would have jurisdiction after the transfer." D. C. Code § 16-

2307(e)( 4), (5). This change would require the court to Ignore the deficiencies ofthe 

curr,ent juvenile system, which the Mayor herself criticized for "warehousing" the 

children in its custody. 

The Mayor's proposal also devIates from the IJA-ABA Standards by requiring 

the court holding the trp'1sfer hearing to "assume that the child committed the 

delJnquent act alleged." This assumption, in particular, Is llkely to result in many 

unfair transfer decisions because a judge making such an assumption Is likely to 

conclude In most serious cases that "the public welfare" requires prosecution as an 

adult. Under current law, by contrast, "only the propriety of eventual [Family) 

DIvision disposition shall be considered." D. C. Code § 16-2307(e). The Cactual 

Inquiry Is whether the.!ililli!. belongs In juvenile court, not whether the oCCense Is 

serious. 

The IJA - ABA Standards also expressly endorse 8 standard of proof even higher 
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than the current District of Columbia standard. It follows the authors would reject 

even more vigorously proposals to shift the burden of proof, or to presume f.hat a child . 
should be prosecuted as an adult. While the judgment of the ABA-Is n,ot binding, It 

does reflect the outcome of a considered process, inspired, like the current 

reassessm!!nt of juvenile Justice standards, by concern over rising juvenile crime. 

III 

What Could Be Done 

Although many areas of the city are mired In poverty, the District of Columbia 

Is alse rich ill resources, both physical and intellectual, that could be harnessed to 

the tll.ilk oCreduclng juvenile crime. This city Is 1he home of many organizations with 

expertise In helping children and families, such as the Children's Defense Fund. CDP 

recently opened a local office, and has published a book of recommendations to 

ImproJ'e the welfare of children In the District. BRIGHT FUTURES OR BROKEN 

DREAMS: THE STATUS OF CHILDREN AND AN INVESTMENT AGENDA FOR THE 

1990s (1991). Because this is widely perceived to be a time of crisis for the District, 

there exists an opportunity to overcome inertia and resistance to make positive 

changes In the way the District treats its "at risk" young people. A year after the 

Persian Gulf war, perhaps it Is time for a new call to action. 

The starting pointfor constructive change is the recognition that we are tslklng 

about children. The violence In our streets is frightening, but it must not bllnd us 

to the lesson of the ages: children, especially adolescents, do things which are risky 

and harmful to themselves or others because that Is part of growing up. Parenting 

Involves successfully placing limits upon these risks. But there are teenage suicides 

and juvenile drug sellers and users In our suburbs. And even the best of parents 

cannot prevent teenagers from breaking the rules. I read In yesterday's newspaper 

a report that Chicago Mayor Daley's son had disobeyed his parents and held an 
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unsupervised party at their vacation home which ended in a fight and a serious injury. 

Mayor Daley's press secretary said that although the son was "pretty responsible, n 

"he's 16 years ola and 161l; a difficult age, as the parent ot anY' teenager can teli you. n 

Walsh, "Tearful Chlcsgo Mayor Recounts Tragedy at Teen Son's Party, n Washington 

~, March 3, 1992 A3. I do not mean to equate holding an unauthorized party with 

holding a gun, but there is a corrunon thread. Adolescents take risks; that 1s one of 

the reasons Congress passed legislation a few years ago increasing the drinking age . 

Imagine, then, a teenager raised in an environment permeated by drugs and 

violence." Imagine a teenager whose single parent had litUe preparatlon for child 

rearing, and was In her teens or early twenties when the chIld was born. s. ImagIne 

a teenagel' growing up in decayIng housing, without much contact with adults who are 

steadily employed. These, studIes have shown, are the teenagers at rIsk, not only 

in the District of Columbia, but across the country." 1.'ley are at risk of being 

abused and neglected, or teenage pregnancy, of dropping out t,f school, and yes, of 

comlT~tting crimes. It is impol't.ant to realize that the teenagers in our juvenile 

detentlon facilities are not a discrete group, but part of a much larger class of 

children with Bcute needs." 

Statistics cannot convey what It like to grow up in Valiey Green, or Park-

.. A study of 137 children in a low-income neighborhood in D.C. by NIMH 
found pervasive exposure to violencrO, nearly six times the national norm. 
Thompson, "D.C. Children Coming Home to Violence," Washington Po~, Feb. 28, 
1991. 

,. m DASH, WHEN CHIlDREN WANT CHllDREN. "In 1988, 1,854 infants ware born 
to District teens, including births t" girls younger then 15. One in six 
District infan1:s was born to a mother younger than 20 that year." CDf, BRIGHT 
FUTUR~S OR BROKEN DREAMS at 54-55. See also LISBETH SCHORR, WITHIN OUR REACH. 
BREAKING THE CYCLE OF DISADVANTAGE (1988) 152-54. 

" SCIIENIDER, DETERRENCE AND JUVENILE CRIME at 32-50 (describing study 
papulaticn); Harts1:one & Hauser, "The Violent Juvenile Offender. An Empirical 
Portrait," YlQ at 93-100. 

,. SCHORR, n.34 ~, at 27, 140. It is not unusual for a child entering 
tho juvenile court system to have a long history in the neglect system as well. 
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Morton, 01' Stanton Dwellings. But the Ilmtistlcs do help point the way out. These 

communities are characterized by high unemployment, a .high rate of teenage 

pregnancy and little prenatal care, and rampant substance abus'3. The. children 

growing up In this environment grow up with needs for nurturing and lead,l·ship 

which are not met In the schhols. Many of them enter the courts through the neglect 

system, which itself .Is so understaffed and underfunded that it often cannot 

accomplish its mission. The juvenile courts become the dumping ground for kids from 

dysfunctional frunllles. 

Acadell'Jcs have written of the "concentration effects" of isolated populations 

with high unemployment. "ITJhe problem of joblessness for young black men has 

reached catastrophic proportions. 1IS7 Chronic unemployment correlates with high 

crime. Duster, "Crime, Youth ~Jnemployment and the Black Udllln Underclass, "33 

Crime & Delinquency 300-316 (1987). One study found that 30% of violent Juvenile 

offenders were exposed to violence In the home, and thought the figure was 

underreported." Only 32% of the vIolent offenders in the study reported that their 

fathers had been Involved In child raising. Only 20% lived with both biological 

parents, as compared to 76% In the 1980 cen/iUs. 22% reported their fathers had been 

imprisoned." In another study Involving delinquents from six clUes, those In the 

S7 WILLIAM JULIUS HILSON, THE TRULY DISADVANTAGED at 43. The official 
"Youth Unemployment Raton declined from 43.77. in 1963 to 19.37. in 1989. the last 
year for >lhich statistics were available. This decrease probably reflects the 
withrdawl of youth from the labor force rather than an increase in job 
opportunities. however. INDICES (1990) 178. In 1978 the unemployment rate for 
Hard 8 (in Anacostia) was nearly four times the rate in Hard 3 (Hest of Rock 
Creek Park) (8.Zr. VS. Z.Z7.). INDICES at 187. 

s. See also Down These Mean Streets! Violence By and Against America~ 
Children. Hearing before the Select Committtee on Children. Youth and Familiie~ 
House of Representativ"s, 100th Cong.. 1st Sess. (1989) at 6 (Z6-557. of 
institutionalizod juvenile offenders have official histories of child abusa). 

.. Hartstcne & .Hauser. "The Violent Juvenile Offendar. An Empirical 
Portrait." ~ at 93-96. 
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DlstrJct had the lowest perecentage of dellnquents llvlng with both parents." The 

District also had Ule lowest proportion of kIds attending school.·\ 

Recently, the federal government has made the DistrIct a target for Increased 

drug law enforcement. We cannot solve the problem of vIolent Juvenile crlme by 

incarceration. There Is no empirical support for the propositlon that increasing the 

severity of punishment effectively deters juvenile crlme." Rather, we must uproot 

Violence where it grows, .In famllies. And, we must Identify "at risk" children before 

they enter the Juvenile court. Instead of viewing dellnquency as an Isolated problem, 

we must approach It as part of the fabric of llfe In severely disadvantaged 

communlUes. I say this, not to absolve children wbo commit serioUS crlmes of 

:responsibility for them, but to suggest the most effective way to reduce tbeIr crlmlnal 

behavior. The same level of commitment should be made to address the p:roblems of the 

District's at rb;;k populatlon. The JJDPA should be amended to give specIal priority 

to dellnquenny prevention measures bere In tbe nation's capital. This mission should 

be accompanied by addltlonal funding so that new programs are not offset by cutbacks 

In old one8 which have proven of benefit. The objective of this federal intervention 

should be to: 

. implement the Jer:ry M. decree. The District already has a blueprint for an 

effective Nvenlle justice system which compol'ts with the goals of the JJDPA. The 

consent decree and Implementing orders include provisions for specialized and 

decentrallzed secure facilities for violent and chronic ofFenders, neighborhood based 

community services for dellnquents and their families, and Imp:roved educational, 

psychological, and medical services for Juveniles In secu:re facilities. The Inc:reased 

" SCHNEIDER, DETERRENCE AND JUVENILE CRIME a~ 32-33. 

" lsi· 

" l!L. at 4,9, 15. 111. 
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uDe of community based alternatives will reduce the "hardening" eEfact of premature 

incarceration. Children who are locked up at an early age fear Imprisonment less, and 

are less easily deterred. Separating violent offenders from others disrupts the 

institution~ soclllllzatIon process in which more serl~us offenders gain status and are 

reinforced In violent behavior patterns, while less serious offenders emulate the 

leaders. Treating Juvenile dellnquents humanely enhances their respect for the 

system, and makes them more receptive to positive reinforcement. It does no good to 

hold "seli-esteem" building classes when outside of class the residents are roughed 

up or denied basic medical care. The hypocrisy of a system which claIms parental 

responslbillty but practices neglect'breeds cynicism . 

• prevent premature labeHlng. Kids who grow up expecting to spend their llves 

In prison are likely to do so. The mora young people we treat as cr1mlnals lOt an early 

age, the more we condemn to Lo'~ton. Diversion programs which reinforce COlil.!lIunlty 

norms without telling youngsters they ar~ beyond redemption are at least as effective 

as Incarceration In reducing future crIme." Many of the children who wind up In the 

dellnquency system could have been reached earlier, either through statutes 

protecting children against neglect and abuse, or through better monitoring of 

chUdren at school. 

. work with families and neighborhoods. Just as the causes of delinquency are 

not Isolated, neither are the solutions. A chUd who grows up In a destructive home 

envil'onment will not be Immune to that envlronrnent after returning from a Juvenile 

program. Services for JuvenUe dellnquents must include services for tlielr families. 

In addition, because part of the problem Is the concentration of poverty and 

hnemployment, effective delinquency prevention entails efforts to provide 

" SCHENIDER, DETERRENCE AND JUVENILE CRIME; WILLIAM S. DAVIDSON, ROBIN 
REDNER, RICHARD L. AMDUR & CHRISTINA M. MITCHELL, ALTERNATIVE TREATMENTS FOR 
TROUBLED YOUT;i. THE CASE FOR DIVERSION FROM THE JUSTICE SYSTEM (1990), 
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recreational and vocational resources to the community ... 

I recently read There are No Children Here, a book about two boys growing up 

in the Henry Horner projects in ChIcago. The books describes the climate of Violence, 

and their mother's difficulties in cllring for them. It makes understandable, on EI 

direct human level, what is most perplexing about the changes children go through 

from endearlng vulnerability to hO!Jtility and hopelessness. Much that was written 

there could be saId about growlng up in the projects here in the District as well. The 

book Is saddening, but Its title is ironic. It Is because Pharoah and Lafayette Bre 

children that they Bre so vulnerable to the temptations of delinquency. It 18 because 

they are ch1ldren that adults bear some of the responsibility for their behavIor. And, 

it Is because they are children that we must not give up . 

•• SCHORR, WITHIN OUR REACH at 256-283 (importance of continuity). 
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Senator KOHl.. Thank you, Mr. Reiser. 
Mr. Baird? 

STA'I'EMENT OF CHRISTOPHER BAIRD 

Mr. BAIRD. On behalf of the National Council on Crime and De­
linquency, I want to thank you, Senator Kohl, for the invitation 
and the opportunity to present our views. 

Over the last 5 years, NCCD has worked with several large agen­
cies on court processing and detention issues. We have also con­
vened a council of judges, chaired by Supreme Court Justice Wil­
liam Brennan, to address the specific issue of juvenile detention. 

In the brief presentation period, I would like to revisit some 
major trends, present a few impressions from other studies of the 
major urban court systems that we have looked at recently, and to 
conclude with just a few recommendations, if I may. 

First, as you know, and as many have testified to here today, the 
stress on the juvenile court and the detention system has increased 
enormously in recent years. From 1985 to 1989 alone, the use of de­
tention, as measured in 1-day counts, rose 30 percent in the United 
States. 

What a lot of peo~le don't know is, there is also substantial vari­
ance in the use of detention throughout the country. Admission 
rates vary from over 6,000 per 100,000 youths in the State of 
Nevada, to only 224 per 100,000 youths in the State of New Hamp­
shire, and these variances are not always in concert with rates of 
arrests. Obviously, different States deal quite differently with juve­
nile offenders. 

What do these figures mean when you translate them into a 
single court system? I will use Milwaukee as an example. From 
1987 to 1990 in Milwaukee, arrests for part I crimes, the most seri­
ous offenses, increased by 10 percent. At the same time, detention 
in Milwaukee increased 52 percent, and petitions in the court in­
creased 33 percent. All of this occurred at a time when the juvenile 
population in Milwaukee was actually declining. 

The future looks pretty bleak in that city. Between 1992 and the 
year 2002, Milwaukee is facing a 25-percent increase in persons 
aged 12 to 17. Coupled with the more single-parent families, an in­
crease in the number of youth involved in gang-related and violent 
acts, the Milwaukee court system, which is already overburdened, 
faces potential gridlock, unless major changes are implemented. 

Which brings me to the central issue. It is true that many youth 
are incarcerated without receiving benefit of counsel. In one west­
ern State that we are working with, for example, an official esti­
mated that only 10 percent of the youth placed in their training 
schools had been represented by lawyers. It is also true that many 
juvenile court and detention systems are already stressed to the 
breaking point. Increasing the use of counsel will require resources 
and lengthen court processing time, that is obvious. In a system 
that is already enormously expensive) major change is required in 
order to take on this added burden. 

We believe there is an urgent need to first add structure to the 
decisionmaking process, incorporating state-of-the-art classification 
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processes that were mentioned by Judge Orlando, including actuar­
ial risk assessment. 

Second, based on these processes, there is an extreme need to 
triage cases, limiting court involvement of low-risk youth. These 
systems-classification systems-identify youth appropriate for 
front-end diversion, identify youth for whom community-based pro­
grams are appropriate, and third, identify those in need of more 
secure care. 

They also structure services to meet the needs of the child and 
the family. Judge Malmstadt's description of service provision in 
Milwaukee unfortunately is tragically typical of what we find 
throughout the country. Our experience is that use of such systems 
reduces the use of detention,and in the long run reduces place­
ments in training schools without compromising public safety 
issues. 

The NCeD Council of Judges made 10 major recommendations 
on juvenile detention. Six of those dealt directly with the need to 
implement objective systems for determining the need to contain 
youth. 

From our perspective, this is the only way out of the current 
crisis. I think one of the things that I have made available to the 
subcommittee is those recommendations made by that Council of 
Judges, and I think their recommendations are very important to 
go over. 

With that, based on the brief period allowed here, I will conclude 
my comments, and open it for questions. 

[Mr. Baird submitted the following material:] 
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OPENING STATEMENT 

On behalf of the National Council on Crime and Delinquency, I want to thank you, Senator Kohl, 
for the Invltallon and the opportunity to present our views. 

Oller the last five years, NCCD has worked with several large agencies on court processing and 
detention Issues. We have also convened a Councli of Judges chaired bY Supreme Court 
Justice William Brennan, to address the specific Issue of Juvenile detention. 

In the brief presentation period, I would like to discuss major trends In detention practices, 
present a few Impressions of Issues based on studies of major urban court systems thet we have 
examined In recent years, and to conclude with a few recommendations, If I may. 

FIrst, as many have testlfled to here today, stress on the Juvenile court and the detention system 
has Increased enormously In recent years. From 1985 to 1989 alons, the use of detention, as 
measured In one-day counts, rose 30 percent In the United Slates. 

However, there Is also substantial variance In the use of detention from state to state, county to 
county. Detention admission rates vary f",om over 6,000 per 100,000 youths In the State of 
Nevada, to only 224 per 100,000 youths In New Hampshire. These variances are not always In 
concert with rates of arrests. Obviously, cWferentloccles deal quite dlfferently with juvenile 
offendors. 

Statistical trends become more meaningful when their Impsct on a single court system Is 
examined. The largest city In my home state, Milwaukee, serves as a clear example 01 the 
situation faced by nearly every urban center. From 1987 to 1990 In Milwaukee. arrests lor Part 
I crimes, the most serious offenses, Increased by 10 percent. At the same time, detention in 
Milwaukee Increased 52 percent, and petitions In the court Increased 33 percent. All of this 
occurred at a time when the Juvenile population In Milwaukee was actually declining. Obviously, 
decision makers were reacting to something other than a 10 percent rise In crime. 

The future of the Juvenile justice system In Milwaukee looks less than promising. Over the next 
decade, Milwaukee faces a 25 percent Increase In persons aged 12 to 17. Coupled with more 
single parent families and a probable (given current trends) Increase In the number of youths 
Involved In gang·related and violent acls, the Milwaukee court system, already overburdened, 
faces potential grIdlock, unless major changes are Implembnted. 

Which brIngs me to the central Issue discussed today. It Is true tllat mi!lny youths are 
Incarcerated without receiving benefit of counsel. In one western stale that we are working wIth, 
lor example, an ol1lclal ostlmated that only 1C percent of the youths placed In their training 
schools had been represented by lawyers. It Is also true that many juvenile court and detention 
systems are already stressed to Ihe breaking point. Increasing the use of counsel will require 
more resources devoted 10 the precess and, undoubtedly, lengthen court proc&si3lng Ume. That 
much seems obvious. In a system that Is already enormously expensive, major change wlil be 
required before the system can take on thIs added burden. 

NCCD believes there Is an urgent need 10 first add structure 10 the decision making process, 
incorporatfng state·ol·the-art classification processes (menlloned In earlier t",stimonl' by Judge 
OrlandO), including actuarial risk assessment. 

.. 
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These processes, tllmplemented wisely. will ailow Jurisdictions to triage cases, limiting court 
Involvement with low·risk youth. The primary goal of classification systems Is to: (1) Identify 
youth appropriate for front·end diversion, (2) Identify youth for whom communlty.based programs 
are appropriate, and (3) Identify youth In need 01 more secure care. 

These systems also structure services to meet the needs of the child and his/her family. Judge 
Malmstadt's earlier description of service provision In Mi~Naukee Is tragically typical of what we 
find throughout the country. Before We can ~erlously expect an Increase In' resources, we must 
better relOCate what we already have. NeeD's experience Is that use of well·deslgned 
classification systems will reduce the use of short-term detention and, In the long run, reduce 
placements in training schools. It has been ~ demonstrated that such changes cen be 
made without compromising public safety Issues. 

The NeCD council of Judges made 10 major recommendations on Juvenile detenl/pn. Six of 
those dealt directly with the need to Implement objective systems for determining the need to 
contain youth. This certainly reflects the degree of emphasis such systems should be allotted. 

From our perspective, Improving deCisions through the Introductlon of structure Is the only way 
out of the current crisis. I have made the recommendations 011h!! NCCD Council of Judges 
available to this subcommittee. I think the Importance of their recommendations cannot be 
overstated. 

This concludes my prepered comments; I will· be happy to respond to any questions. 

Response to Senator Kohl regarding givIng 3 Dr 4 speCifiC recommendations for Wisconsin. 

Wisconsin really needs to add structure to the way the decisions are made about kJds; that Is, 
decisions about where they go In the system. RighI now decisions are made on a highly 
IndiVidualized baSiS, dependent upon the Interest level, the education, tha experience of the 
Individual staff member Involved. 

New staff are thrust Into positions without much training, and required to make critical declslor..a 
about security needs. What ends up heppenlng in Wisconsin Is that very similar kids get Ifflsted 
very differently by the system, depending on community norJT1s, the wishes 01 particular Judges, 
and the level of Involvement with the court. 

Wisconsin, because it Is a very manageable system, could solve Its problems lalrly easily. It Is 
not a big system; outside 01 the City 01 Milwaukee, most of the courts are quite manageable. 
Wisconsin Incarcerates youth at a very high level, much higher than they need to. Many youth 
In state facilities could be safely handied In community· based programs. 

When NeeD used a standardized claSSification Instrument, one comprised of criteria typlCt\lIy 
used by Jurisdictions to Indicate security requirements and the level 01 programs necessary to 
deal effectively with them, we found tha.-~ nearfy 75 percent of the kids in training schools In 
Wisconsin didn't ne~ long·term secure care. About 25 to 30 percent didn't require secure care 
at ali, While others could be short·tracked (60 - 90 days) through the system and returned 10 
communlty·based programs. 
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That has enormous cost Implications •• It would allow money to be reallocated Into prevention 
programs, where the money cou:d be used so much more produclrlely than It Is now, 

. Throughout the country, the cost of a secure bed per year ranges from $35,000 to $60,000. That 
Is an enormous expenditure, and it Is money that we are not spending very well, 

Response to Senator Kohl regarding youth being placed In a Milwaukee facility for long 
pOi'IOdS of time. 

Absolutely. It Is a waste of human potential, it Is a waste of money. There are so many other 
places where the·'.:;; kids could be •• even If they can't go home. There Is a need to expand 
many alternative placements In the City of Milwaukee; programs that would deal with these kids 
much more effectively, and produce some long·term good, 

Those kids have to come out of that situation frustrated, bored •• 

Response to SMator Kohl regarding Why youths are not placed into more constructive 
surroundings. 

I think Mr. Reiser hit It right on the head, It Is political will. When Ilookod at·· for instance, when 
we went through the Los Angeles County court system. I came away with a clear Idea that more 
money would not necessarily help that system. There were already an awful lot of resources 
available, but they were just mlsallocated, 

In most cities around the country, the fear of j 1e Is driving everything. Although many people 
In the City of Milwaukee and In Los Angeles. IN that detention centers aren't doing much to 
make neighborhoods safe, the political courage to release kids back to the community simply 
Isn't thore. People are afraid of those decisions at this point In time. 

CLOSING COMMENTS 

I would like to make one last comment based on some of the earlier testimony. Some people 
talked of the conflict between the need of the court to provide services and the need to control 
youth. 

This discussion has been going on for ages, throughout the correctional system, not only In 
juvenile Justice, but In aduit corrections as well. My bellaf Is that successful service programs, 
In themselves, are a form at control. 

You don't necessarily get control by putting kids In a secure facility. The Juvenile court has a 
responsibility to look at other types of control - programs that reduce risk through treatment, 
education, skills training - that Is exactly what service programs eim to do. They are not an end 
in themselVes, obviously, but they are there to rehabilitate the child, and if that occurs, that Is 
overy bit as effective as any other type of control that we exert upon a family or a child. 

) 

.,. 
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NATIONAL COUNCI~ ON CRIME AND DELINQUENCY 

COUNCIL OF JUDGES 

RECOMMENDATIONs ON JUVENILE DETElr.rION 

Karch ~, ~989 

1. states and jurisdictions lacking written guidelines for the 
secure detention of juveniles betore trial should adopt specific, 
written and objective criteria for juvenile ~etention. 

2. States and juris~ictions with broa~, vague or impractical 
guidelines for juvenile ~etention shou1~ replace them with 
specific, written and objective criteria for juvenile detention. 

:3. States and jurisdictions formulating new juvenS-le detention 
c=iteria should look to models of objective criteria used 
successfully in other states and jurisdictions. Model criteria 
for juvenile detention are based on objective information, such 
as the crime charged, the past offense history of the youth, and 
the legal status ot: the youth. Objective detention criteria 
provide a uniform, rational basis for the detention decision, and 
they discourage subjectivity or bias in the decision-making 
process. 

4. Minors who do not meet objective detention criteria should be 
released as soon as possible to the custOdy of parents or to some 
other responsible individual or agency. Minors who do meet the 
detention criteria may be securely detained or placed under other 
restrictions, at the discretion of the probation officer or the 
juvenile court. 

5. Objective detention criteria should be implemented in a 
systematic and uniform manner, and should be monitored periodi­
cally to ensure c~ntinued control over juvenile detention levels 
as well as adequate and on-going protection of the public. 

6. Minors detained before trial shOUld be held in a facility t~at 
meets accepted standards for juvenile detention. This precludes 
secure, pre-trial detention in an adult jailor lockup. Minors 
in juvenile detention facilities are entitled to humane and sate 
care, including attention to special physical, medical and 
emotional needs of each young person who is detained. The staff 
of the juvenile facility should be adequately trained in the care 
of minors and should have special training in suicide prevention. 

7. Many ot the nation' s juvenile detention centers are older 
facilities that need to be improved or remodeled to meet current 
code and safety standards. Local policy makers should distinguish 
between the need to upgrade deteriorating juvenile facilities and 
the need to add new detention center capacity. The demand for 
new space may be the result of inadequate detention screening 
procedures. Before building new detention centers, juriSdictions 
with crowded juvenile facilities should implement specific and 
objective juvenile detention criteria. In several documented 
cases, jurisdictions adopting speCific, objective detention 
criteria have achieved substantial reductions in their detained 
juvenile populations, without compromising pUblic safety. 
Juvenile justice planners should take steps to limit the use of 
secnre, pre-trial detention, by adopting objective and specific 
detention criteria, before making financial commitments for the 
construction of new juvenile detention centers. 

S. In most cases, juvenile det~ntion centers should not be used 
for the commitment ot minors after adjudication. Increasingly, 
the nation I s detention centers have been used as places for 
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secure, post-trial commitments lasting as long as six or nine 
monttlS. The rationale :1!or such dispositions is that they lIIay be 
in lieu of commitments to a more restrictive secure facility t 
such as the stata "t.raininc;J school. Nevertheless, the vast 
majority of juvenile detention centers were built for short-term, 
pre-trial custody. They are not desic;Jned or staffed to provide 
the 10!/.vel of schooling, counselinc;J and personal care necessary 
for longer stays. Moreover, post-adjudicated youth are often co­
mingled with pre-trial youth in these detention centers. Use of 
the detention center for commitment of youth cannot be justified 
where this use causes the detention center to become overcrowded, 
or where tha commitment program is used solely for punishment or 
other avoidance ot the c;Joals of the juvenile court law. 
Jurisdictions needinc;J short~term or medium-term alternatives to 
state traininc;J schools should focus resources on the development 
of alternatives outside the detention center, where the need to 
restrain the minor can be balanced by an ability to ·provide 
~eaninqful programs serving the rehabilitative goals of the 
juvenile eou4t law. 

9. Adlllinistrators and jUdges in states· and jurisdictions not 
usinc;J advanced techniques for the.control of juvenile detention 
should obtain training or technical assistance from reliable 
sources to facilitate the successful implementation of new 
detention guidelines and procedures. 

10. The upgrading Of state and local juvenile detention practice 
is an effort that should inVOlve, not only the agenCies of the 
juvenile justice system, but the participation of Citizens and 
policy makers as well. This shared effort should include an 
element of public edUcation, so that the public is informed about 
the issues and costs related to juvenile detention and has the 
opportunity to un~erstand the need for reasonable limits on the 
use of juvenile, pre-trial detention. 

* * * 

NATIONAL COUNCIL ON CRIME AND DELINQUENCY 

COUNCXL OF JUDGES 

RECOMMENDATIONS ON JUVENILE DET~!ON 

~~ck9r2und statement 

'rhe NCCD council ot Judge:;; has issued a ten-point set of 

recommendations on juvenile detention. This statement presents 

the background and rationale tor the recommendations. It also 

identifies some model jurisdictions which have modernized their 

juvenile detention practice. 

overcrowding and the dec1ine in conditions in iuveni1e detention 
centers 

UnliJl:e adults, children may be incarcerated befo.re trial 

because they lack the constitutional right to bail. The 

constitutional issue has been settled, for the time beinc;J, by the 
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United States Supreme court decision in Schall v. Martin, 476 

U.S. 253 (1984), holding that secure, pre-trial detention is 

justified as an exercise of the state's "parens patriae" 

authority over children and that such detention does not 

constitute punishment. 

In the five years since the Schall case was decided, 

conditions have deteriorated in many of our juvenile detention 

centers across the nation. In hot, the majority's finding in 

~, that pre-trial juvenile detention is not punitive in 

nature, probably needs review in the light of recent overcrOWding 

and the decline in conditions in many JUVenile facilities. 

An important source of info:nnation on national juvenile 

detention practice is· the data collected by the United States 

Bureau of Census tor the bi-annual "Children in CUstody" report. 

The Children in custody Report for ~987 was released by the 

Office of Juvenile Justice and Delinql,ency Prevention in October, 

:1.988. Supplemental data, not published in the report for ~987, 

was later provided by the Center for the Study of Youth Policy at 

the university of Michigan, using the Census Bureau tapes. 

The .\.987 data show an ~la:nning increase in national 

admissions to juvenile detention centers. In 1987 the-re were 

467,668 admissions to juvenile detention centers, up from 389,060 

admissions for ~985. This is a 20% nation-Wide increase in 

admissions to juvenile detention over the two years measured. In 

the same two year period, total arrests of juveniles for crimes 

;\.n 1;:\e united states increased very slightly (less tllen 3%); this 

means that we cannot explain the increase in juvenile detention 

by a corresponding increase in the incidence of juvenile crime. 

The survey also measured national, one-day counts of 

juveniles in detention facilities. On the counting day in 1987, 

there were 16,246 juveniles in secure custOdy in detention 

centers, versus 13,843 for 1985. This represents a 17% increase 

in the one-day counts ove-r the two year span in which the surveys 

we.re conducted. This increase confirms the picture provided by 

the data on admissions .to juvenile detention cited above. 

1 
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california stands at the top of the list as the state which 

confines the most youth in pre-trial facilities. Based on one day 

counts for k987, California had 35% of all U.S. youth detentions, 

thou9h it has only about 10% ot the national youth population. 

'.Che five jurisdictions with the highest ~ of ;juvenile 

detention for 1987 were, in ranx order, the District of Columbia, 

Nevada, California, washington, and Florida. The detention rate 

is calculated as the number of admissions to detention per 

kOO,OOO youth under the original jurisdiction of the juvenile 

court. The D.C. juvenile detention rate is nearly two and a half 

times that of its nearest cOlnpetitor, Nevada. Nevada comes in 

second largely because its detention rate is calculated on the 

basis of a low state juvenile popUlation. California, Washington 

and Florida have high adlnissions to detention, high detention 

rates, and significant problems that need to be addressed. 

one disturbing tact revealed by the l~a7 Children in CustOdy 

data is that approximately 39% of all juv~niles in detention 

centers were confined in overcrOWded tacilities-- i.e., in 

facilities containing more youth than they were designed to hold. 

Overcrowding inevitably means deterioration in conditions of 

confinement. Most of the youth exposed to these conditions have 

not yet been acljuclicatecl-- 1. e., their "guil t n or "innocence" has 

not been establisheci. A prime example o! overcrowding is the 

situation in Los Angeles County, California, where up to 2,000 

minors have been confined in facilities built for 1,400; hundreds 

of these youth must sleep on the floors at night while they await 

their turn in court. To address this problem, the Los Angeles 

County Probation Department has worked with NCCD to adopt 

objective screening criteria, and the county is now beginning to 

experience some decline in detention levels. 

Another trOUbling trend emerging from the 1987 data is the 

growing use of detention facilities as places of commitment for 

youth sentenced by juvenile courts. These youth Inay be incarcer­

ated in detention centers for terms of six to nine months or more 



302 

after their juvenile court trial. In 1977, there were 4,804 

juveniles committed to detention centers across the ~lation. By 

1987, this number had grown to 24,683. This is a five fold 

increase in the use of pre-trial facilities as places of 

sentence. The growth in commitments to detention centers may be 

attributed in part to the filling of spaces in state training 

schools and other secure facilities. Detention center commitment 

programs are favored by some judges and probation personnel 

because they offer sentencing slots under immediate, local 

control. 

Unfortunately, while detention facility commitment programs 

add sentencing slots, they also add problems. The vast majority 

of detention centers were designed for short term, pre-trial 

custody, not for medium or longer term commitments of youth. By 

and large, those facilities lack the capacity for educational, 

recreational and other programs serving the rehabilitative goals 

of the juvenile court law, and the staff 0:1: these detention 

centers may lack training in remedial care. In short, many of 

these detention center commitments are de facto terms of 

punishment for,low risk minors housed in inadequate facilities. 

Another very serious concern is the alarming number of 

suicides that have occurred among minors in the custodial 

facilities of the justice system. Suicide is now a leading cause 

of death among teenagers. According to a· study conducted by the 

Criminal Justice Institute, in 1986 at least 74 jUveniles died 

whi.le in correctional custody, including 28 homicides, 21 sui­

cides and 2S natural or accidental deaths. Reliable data has no~ 

yet been collected nationally on suicides by: minors in juvenile 

detention centers. However, news reports tell us that suicides 

do occur in these facilities. The secure custody situation is a 

trigger point for some youth, especially in the first 24 hours of 

confinement. Where institutions are overcrowded with inmates and 

understaffed. the risks of youth suicide are magnified. 

The situation is not likely to improve over the next several 

years. We are already experiencing the first wave of a predicted 
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increase in tho national youth population, which is expected to 

climb steadily through the 1990s. Furthermore, there is evidence 

that the long, 'downward trend in juvenile arrests has leveled 

off1 uny increase in juvenile arrests would intensify pressures 

on juvenile detention facilities. 

National standards tor juvenile detention have Dot been widely 
~ 

More than a decade ago, respected 'juveni*e justice profes-

sionals warned o~ $erious problems related to juvenile detention 

and called for limits on its use. The Hon. patricia M. Wald, now 

It jUdge of the U.S. Court of Appeals for the washington, O.C. 

circuit, had this to say about the practice in 1975: 

Detention does not deserve to be a major part in the 
juvenile justice process. It should be brief, terribly 
selective and modest in its aims. If the rest of the 
system behaves, it should almost disappear ••• detention 
should not be, as it is now, the hidden closet for the 
skeletons of the rest of the system. 

The Juvenile Justice and Delinquency Prevention Act of ~974 

reco<;nized the need to place reasona1:>le limits on pre .trial 

incarceration 0", youth. The Act called for an end of sec':~e 

detention for status offenders, and it created fiscal incentives 

for non-secure alternatives for all jUvenile Offenders. 

In the late ~97os, two national juvenile justice standards 

projects formulated standards for JUVenile detention. Both 

recommended the adoption of specific, objective criteria for 

detention. The detention standard of the Institute of JUdicial 

Administration and the American Bar Association (IJA/ABA) said 

that secure detention should 1:>e applied only where a minor was 

charged with a crime Of violence for which an adult would faoe a 

sentence of one Y6ar or more, .!lJJS where other Objective risk 

factors were present (Standard 6.6). The National Advisory 

Committee on Juvenile Justice and Delinquency Prevention pUbliSh­

ed a juvenile detention standard limiting secure, pre-trial 

detention to minors who were fugitives from other jurisdictions, 

were charged with murder, or were charged with another felony ans 
had a history ot demonstrable past misconduct (Standazd 3.152). 
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A taw jurisdictions adopted the national standards for 

juv'enile detention and were SU);)15cquently studied to determine the, 

effect of these standards on redUcing detained juvenile 

populations and pr\tecting the pUblic. In 1980, the community 

Research Forum studied tour jurisdictiqns, an url:lan-:ural pair 

using the IJA/ABA standard, and another urban-rural pair not 

using the standards. The study concluded that a) the 

jurisdictions using specific, objective dGtention criteria 

achieved substantial r~ductions in their detained juvenile 

populations, b) failures to appear were fewer in the 

jurisdictions using the model criteria, and c) rearrest rates 

pending c:ourt appearance were also lower in the: jurisdictions 

using th~ model criteria. 

But only II handtul of jurisd.ictions have implemented the 

r.?proaches recommended by the national standards projects. A 1980 

study found 17 etates with no statute governing juvenile, pre­

trial detention. 

Even today, lIIll.ny ot the 3tates that do have statutes on 

juvenile detention use code language that is too l:Iroad or vague 

to provide eaffective controJ. over juveniJ.e detention. In the,se 

states, thea detention decision reMains a sUbjective judC)lllent, 

made ~y the prol:lation intake officer or the court, and similar 

cases may receive very dissimil.ar treatment. The picture of 

nat,ionel detentiCin practice, provided by the data collected for 

th(~ Children in custody reports, is evidence of the widespread 

tailure to restrict juveniJ.e pr.-tri!ll detention to cases in 

which it is absolutely necessary for pul:llic protection or to 

guarantee the appearance of the minor at a court hearing. 

Guidance is provigeSL~Y some model jurisdictions 

For modernization of juvenile d<etention practice, we must 

look to model jurisdictions. Thuse jurisdictions have l:Ieen 

motivated to reform detention practices for a variety of reasons, 

including serious problems of overcrowding, lawsuits, and concern 
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~or the ~elfare of youth in the justice system. ~elow are brief 

descriptions of the progress made in four such jurisgict!ons. 

1. Gennessee county, Mich igan , Flint is the maj or city in 
Gennessee County. By court policy, the county has established 
specific detention criteria based on the seriousness of offense, 
A minor cannot be securely detained unless he/she has commi~~ed a 
serious o~fense and the minor's release woula endanger pu~lic 
safety. Status offenders may not be securely detained. It is ~ 
specific policy of the court that a juvenile may not be held in 
the detention facility only because a parent refuses to accept 
custody or because there are transportation problems 1 these 
minors must be referred to non-secure alternative shelter. 

2. Jefferson county, Kentucky. In response to claims of overuse 
of detention, Je~~erson county (Louisville) adopted seven 
criteria for juvenile detention. Any minor not meeting one of 
thsse specific criteria cannot be securely confined before trial. 
'r~l b(!> detainable, a minor has to be chargec:1 with a listed, 
serious crime against persons or with escape; or has to have a 
multiple, recent offense history: or has to be the subjeot of a 
bench WIll:rant, a court order, or an out-of-county felony hold. 
After implementation of the criteria, the detention rate in 
Jefferson county dropped by 50%. The pUblic safety impact of the 
neW criteria was tested, and the findings were that minors 
releasec:1 under the new criteria were rearrested at about the same 
rate as unc:1er the old system, although failures to appear in 
court increased by 4%. The new criteria have now been in effect 
for approximately 8 years, and the county has continued to 
.benefit from redUctions in the detained juvenile population. 

3. Salt Lake City. utah~ Salt Lake city has implemented 
specific, objective juvenile detention criteria as a result of a 
1984 consent decree in a class action suit challenging the 
detention policies of the salt Lake Juvenile court. Detention is 
now permitted only for the purposes of public protection or 
securing the attendance of the minor at· future court proceedings. 
A minor may be detained to protect the public only if he/she is 
charged with a listed, serious offense, or if the minor has a 
recent history of multiple adjudications. A minor may be detained 
to ensure future cOUrt appearances only if he/sha is an escapee 
or fugitive from another jurisdiction, has left three or more 
non-secure placements, or has failed to appear in court within 
the last, 'lear. The consent decree required the juvenile court to 
hold timely, due process hearings on eligipility for detention. 

4. Santa Clara County, Cal ifornia , This is one of californj,a' s 
largest counties, with San Jose as its 1;lajor city. In responsl! to 
high population levels in its juvenile detention facility, santa 
Clara ,county has adopted risk screening criteria for jlJ'.fenile 
detent~on, developed by NceD. The Santa Clara County system has 
been in effect for two years, and has helped that cou/"ty cut its 
detention center population by approximately 50%. For each minor 
referred, a screening officer uses a uses a detentiQn screening 
form which rates the minor for risk based on soecific, objective 
criteria including the seriousness of the offense, past offense 
l:>ehaVior, and probationary status. Minors scoring 10 or more 
points on the risk scale are eligible for detention: all others 
are designated for pre-trial release or intensive pre-trial 
supervision at horne. One notable feature of the screening system 
is that it is applied i=ediately at intake, and the detain/ 
release decision is made according to uniform standards applied 
in the first few hours after referral. 

These four jurisdictions are not the only ones that have 

successfully addressed the problem of overuse of juvenile, pre-
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trail ~8tQntion. They are mentioned because they are among the 

best-known or best-researched examples. Each of these 

jurisdictj,ons has tailored its own response to a problem of 

juvenile pre-trial detention. Some have taken administrative 

steps to reduco long waits in detention centers. others have 

developed specific laundry lists ot criteria for juvenile 

detention. And others have applied a new technology of risk 

assessment, ulling point scales to classify minors on the need for 

detention or eligibility for release. As models, they offer 

direction and guidance to other jurisdictions, and they offer 

hope that this serious, nationwide problem may be addressed in a 

meaningful fashion. 



------~--.-~- ~~-

307 

Senator KOHL. Thank you very much, Mr. Baird. 
Mr. Reiser, I think you were suggesting that we need to under­

stand-and you are right-that there is a history behind most 
everyone of these young people who comes to court whether it is 
family or locale, or all the other reasons th~t contribute to finally 
winding up in juvenile court. 

But in terms of the juvenile court system here in the District of 
Columbia, and how are we going to improve it and make it more 
effective? How could we make the system work more positively? 
What are your suggestions? 

I am not suggesting that there are clear answers, because we all 
understand it is very complicated, but if you said, «Do this, do this, 
and do this," what would you say? 

Mr. REISER. First of all, there is a plan to remodel the District of 
O>lumbia's juvenile .justice system. It is a plan that was agreed to 
over 5 years ago by the District of Columbia that has never been 
implemented, so that in terms of reforming the part of the system 
that deals with the most serious offenders, reforming institutions 
so that there are specialized, secure facilities for kids who have se­
rious problems. That plan exists. 

To the extent that you are trying to improve the process of rein­
tegrating kids into the community, through specialized facilities, 
job training programs, programs for substance abusing families, 
that plan exists. 

To the extent that what you are trying to do is develop the kinds 
of objective criteria that Mr. Baird has talked about, and the 
judges talked about, to reduce excessive use of detention, that plan 
exists. 

The mayor has recently announced a proposal to increase the use 
of diversion, and that plan is not, I think, in final form, but I think 
the second thing that needs to be done is to increase services for 
youth in the Di~,trict outside of the juvenile court system. 

Right now, it is not just a question of money, but we need money. 
What is happening is that money is coming out of one pocket for 
kids, and disappearing from scmewhere else. School recreation cen­
ters are gettjng cut. The mayor just restored cuts in youth employ­
ment programs from last year. 
Th~ fact is that I agree with Dr. Feld to the extent that you have 

to provide services comprehensively, and they don't have to all be 
in the juvenile court system, and, indeed, I think a number of 
people talked about laheling. The more you label kids, the faster 
they end up in the criminal courts. 

80 I think we need to increase the diversion of kids out of the 
system. We need to identify at-risk kids early, we need to find good 
ways to help them. I have been working on a job training program 
which would integrate vocational training with a new alternative 
school, and I think that might help. 

There are a lot of good things to look at, out there in the world. 
We just don't either have the money or the political will to imple­
ment in the District. 

Senator KOHL. Political will-is that the same thing as money? 
Mr. REISER. No. 
Senator KOHL. What is the difference? 
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Mr. REISER. I hate to say this, and this is my personal view-this 
represents nothing about the Public Defender Service-but I think 
the truth is that part of the problem for the District results from 
its political status. I think people are very frightened in the local 
government that doing the kinds of things that everybody in this 
room has told you to do would be perceived as "soft on crime," and 
they are afraid. 

I believe that there are many well motivated people in the Dis­
trict government who would do the right thing if they believed that 
they were encouraged to do so by Congress, as opposed to forbidden 
to do so. 

I suspect that this would probably be much more persuasive to 
both you and to the other Senators than anything I could say, but 
this is basically a budget book that is put together by the Chil­
dren's Defense Fund. I am not speaking for them, but a lot of the 
recommendations for comprehensive services, including improve­
ments in the juvenile court, are described in this book, and I would 
certainly be happy to make copies available to the subcommittee. 

Senator KOHL. Thank you. 
Chris Baird, do you want to give us three or four specific recom­

mendations for Wisconsin? 
Mr. BAIRD. Wisconsin really needs to add some structure to the 

way the decisions are made about kids, and where they go in the 
system. Right now they are made on a highly individualized basis, 
they are dependent upon the interest level, the education, the expe­
rience of the indivldual staff member involved. 

New staff are thrust into positions without much training, and 
forced to make decisions about where kids go, and what ends up 
happening in Wisconsin is that very similar kids get treated very 
differently by the system, depending on where you are from, and 
what your involvement was with the court. 

Wisconsin, I think, could solve its problems fairly easily, because 
it is a very manageable system. It is not a big system; outside of 
the city of Milwaukee, most of the court systems are quite manage­
able. They incarcerate kids at a very high level, much higher than 
what they need to. Many of those kids are appropriate for commu­
nity-based programs. 

When we ran a standardized instrument, that used criteria typi­
cally used by many jurisdictions to indicate where kids need to go, 
what kinds of programs are necessary to deal effectively with 
them, we found that about 75 percent of the kids in training 
schools in Wisconsin didn't need to be there on a long-term basis, 
25 to 30 percent didn't need to be there at all, and the others could 
be short-tracked through the system very quickly. 

That has enormous cost implications, and it would allow money 
to be reallocated into prevention programs, where the money 
would do much more good than what it is doing now. 

In "'"nany systems throughout the country, Wisconsin included, 
the c('<;t of a secure bed per year ranges from $35,000 to $60,000. 
That is an enormous expenditure, and it is money that we are not 
spending very well. 

Senator KOHL. When I walked through the system in Milwaukee, 
there were these dozens and dozens of kids' just sitting around, 
doing nothing, getting in trouble with each other, being bored, 
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being unhappy, learning all the wrong things from each other, sit­
ting around in that facility, some of them for a long, long time. 

Now, that needs to be corrected, as quickly as possible. Don't you 
agree? 

Mr. BAIRD. Absolutely. It is a waste of human potential, it is a 
waste of money. There are so many other places where these kids 
could be-even if they can't go home, there are so many alterna­
tives that should be in place in the city of Milwaukee that would 
deal with these kids much more effectively, and produce some long­
term good. 

Those kids have to come out of that situation frustrated, 
bored--

Senator KOHL. Does everybody in the system recognize that the 
facility that we walked through is not doing anything of value 
except detaining kids. I would imagine everybody recognizes that­
or virtually everybody. 

If we had a dozen or two dozen people from the system here 
today, they would all say, "That's right, we need to get those kids 
out of that facility, and into more constructive surroundings," 
wouldn't they? 

Well, why don't we? What is the problem? 
Mr. BAIRD. I think Mr. Reiser hit it right on the head, it is politi­

cal will. There is a real--
Senator KOHL. Political will. An unwillingness to make a deci-

sion to spend the money? 
Mr. BAIRD. I think it is more than that. 
Senator KOHL. Well, what is it? 
Mr. BAIRD. When I looked at-for instance, when we went 

through the Los Angeles County court system, I came away with a 
clear idea that more money would not necessarily help that 
system, that there were an awful lot of resources available, but 
they were just misappropriated, or misallocated. 

I think what is happening in most cities around the country is 
that the fear of crime is driving everything, and, although people 
know, in the city of Milwaukee, or in the city of Los Angeles, that 
those detention centers aren't doing anybody any good, the political 
courage to make the decision to release kids back to the communi­
ty simply isn't there. People are afraid of those decisions at this 
point in time. 

Senator KOHL. That is a good observation. 
Any other comments that you would like to make, gentlemen? 
Mr. Reiser? 
Mr. REISER. If I could just echo something, or apply it to the Dis­

trict of Columbia. I think Mr. Baird is absolutely right, that it is 
not purely a question of resources, it is also resource allocation. If 
the kind of plan that was agreed to many years ago had been im­
plemented, the District could actually save an enormous amount of 
money. 

However, I would urge the subcommittee, in reauthorizing the 
JJDPA, to include a special mandate to improve juvenile justice in 
the District of Columbia, and I suspect that that would be more ef­
fective if it were accompanied by funding. 

Thank you. 
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Mr. BAIRD. One last comment I would like to make is based on 
some of the earlie~ testimony. Some people talked about the differ­
ences, or the conflict, I guess, between the need of the court to pro­
vide services, and the need to control youth. 

That argument has been going on for ages, throughout the cor­
rectional system, not only in juvenile justice, but in adult correc­
tions as well. And, in fact, my belief is that there are many ways to 
get to heaven, and that programs, in themselves--services provided 
to kids-are, in themselves, a component of control. 

You don't necessarily get control by locking up kids or putting 
them in a seGure facility, and the juvenile court has a responsibil­
ity to look at other types of control, and other types of risk reduc­
tion, and that is exactly what programs are aimed to do. They are 
not an end in themselves, obviously, but they are there to rehabili­
tate the child, and if that occurs, that is every bit as effective as 
any other type of control that we exert upon a family or a child. 

Senator KOHL. Thank you very much, you have been very help­
ful. Many of your insights are really acute, and I agree with much 
of what you say. 

We will be in contact with you as we proceed to reauthorize the 
bill. Thank you very much. 

Mr. BAIRD. Thank you. 
Mr. REISER. Thank you. 
Senator KOHL. The hearing is adjourned. 
[Whereupon, at 12:20 p.m., the subcommittee adjourned.] 
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