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Lega/lssues in Crisis Management 
By 
JEFFREY HIGGINBOTHAM, J.D. 

N ewspaper headlines today 
too often herald crisis sit
uations-hostages are 

taken during a robbery attempt, a 
man holds his estranged wife 
against her will in their home, an 
angry former employee storms into 
a business threatening those inside, 
a man barricades himself inside his 
home while firing randomly at pass
ersby. All of these situations are 
examples of crises that demand an 
immediate police response. They 
also raise a variety of legal issues 
as the crisis is defused and the situ
ation resolved. 

This article addresses the legal 
issues most likely encountered by 
police responding to and manag
ing such crisis situations. Before 
proceeding further, however, two 
important points should be made. 
First, in every life-threatening 
crisis situation, the law recognizes 
that a safe and peaceful resolution 
is the paramount objective. Though 
legal issues cannot be ignored, 
law enforcement officers should 
be confident in the knowledge that 
in the heat of a crisis situation, 
where " ... the pressure becomes in
tense and decisions must be made 
quickly ... ,"l the law sanctions a 
reasoned response to the situation 
at hand. 

Second, because legal issues do 
arise, it is extremely beneficial to 
have a legal advisor as part of the 
crisis management team. When le
gal issues surface, the legal advisor 

can begin working toward their res
olution, freeing the negotiators and 
crisis commanders to continue their 
functions. 

The following legal issues are 
most likely to arise in a crisis 
situation: 

1) Application of the fourth 
amendment's proscription of 

unreasonable searches and 
seizures 

2) Admissibility of statements 
made during negotiations into 
evidence 

3) Enforceability of promises 
made by negotiators 

4) Use of electronic surveil
lance equipment 
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5) Use of force and 

6) Control of the media. 
Each of these issues will be dis
cussed in tum. 

Fourth Amendment Issues 
The fourth amendment to the 

U.S. Constitution2 is implicated 
whenever the police intrude into a 
reas?nable expectation of privacy 
and Imposes a presumptive warrant 
requirement for the legality of 
searches.3 However, there are ex
ceptions to that warrant require
ment, several of which are applica
ble to crisis situations. 

For example, in Mincey v. Ari
z~na,4 the Supreme Court recog
nIzed that emergencies relating to 
life and safety excused the norn1al 
wa~rant r~quirement. In Mincey, 
polIce offIcers made a warrantless 
entry into a home upon hearing a 
gun battle erupt inside shortly after 
an undercover officer entered the 
home. The officers' entry and im
mediate search of the premises to 
locate injured persons, render 
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.. .in the heat of a 
crisis situation ... the 

law sanctions a 
reasoned response 
to the situation at 

hand. 

" 

medical assistance, and find those 
responsible were considered reason
able under the fourth amendment 
even in the absence of a warrant. ' 

The Court concluded that "the 
need to protect or preserve life or 
avoid serious injury is justification 
for what would be otherwise ille
gal...."5 Notably, the Court limited 
the scope of police authority in such 
situations to the immediate emer
gency at hand and suppressed evi
dence found in a subsequent 4-day 
search. The teaching of Mincey is 
clear: No warrant is necessary to 
enter a residence in a crisis situation 
where the purpose of the entry is to 
provide immediate aid to those in
side or to locate and arrest the sus
pect, but the officer's actions are 
limited to that conduct which is im
mediately necessary to resolve the 
emergency.6 

Admissibility of Statements 
Made During Negotiations 

Occasionally, in the prosecu
tion following tb'~ resolution of a 
crisis situation, a defendant will 

& 

challenge the admissibility into evi
dence of s!atements made to negoti
ators dunng the crisis. Usually, 
these challenges allege some viola
tion of the rule of Miranda v. Arizo
na,7 where the Supreme Court held 
that statements made by a defendant 
'Yhile subject to custodial interroga
tIon must be preceded by the now
familiar warnings and a valid waiv
er. For three reasons, however, a 
challenge to the admissibility of 
such statements based on M i/'anda 
will be unsuccessful. 

First, Miranda applies only if 
the suspect is in custody. Custody, 
for purposes of Miranda, occurs 
when the suspect is under arrest or 
has been restrained in freedom of 
movement in a fashion normally as
sociated with formal arrest.s In cri
sis situations, where the suspect is 
not within the complete control of 
the police, there is no custody, and 
therefore, the Miranda rule is inap
plicable. One court noted that this 
principle was the only workable ap
proach for police: 

"When confronted with an 
armed, barricaded suspect who 
is ~ossibly holding hostages, 
theIr attention would be 
diverted from what should be 
their primary purpose-that of 
using the means most likely to 
convince the suspect to 
surrender peacefully without 
harming anyone else in the 
area. They would be forced to 
consider the possibility that 
the suspect might make a 
statement that the government 
eventually would want to 
introduce at trial, and then 
they would have to assess 
whether he would be likely to 
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react violently to the antago
nistic-sounding Mh'anda 
warnings."9 
Second, Miranda warnings are 

required only if the custodial sus
pect is subjected to intenogation. 
Negotiations for the safe and peace
ful resolution of a crisis situation are 
not considered to be intenogation. 10 
It is for this reason that the court 
refused to suppress incriminating 
statements made by a defendant dur
ing hostage negotiations in People 
v. Gantz: 11 

"Even assuming that the 
defendant was in custody 
during the hostage 
negotiations ... the negotiations 
were directed toward provid
ing defendant with medication 
and maintaining the hostage's 
safety, not to elicit inculpatory 
statements ... Despite the lack 
of Miranda warnings, the trial 
court did not en in refusing to 
suppress those statements." 
Third, the Supreme Court has 

recognized that the Mi...anda rule 
does not apply when questions 
are reasonably prompted by con
cerns for public safety .12 The public 
safety exception to Miranda in
cludes questions relating to the 
safety of persons who have been 
abducted by the suspect. For exam
ple, in Minnesota v. Provost,13 the 
court recognized a "rescue doc
trine" exception to Miranda, where 
an urgent need presents no oL~er 
course of action, the questions are 
necessary to preserve a human life, 
and rescue is the primary purpose 
and objective of the interrogators. 
Under those circumstances, Pro
vost held the Miranda rule to be 
inapplicable. 

Enforceability of Promises Made 
During Negotiations 

During negotiations with po
lice, a hostage taker may make de
mands that appear to have serious 
legal consequences. For example, a 
hostage taker may demand safe pas
sage to a location outside the juris
diction of the police or a promise 
that he will not be prosecuted for his 
crimes ifhe frees the hostages. Does 
the negotiator have the prerogative 
to agree to such demands without 
binding the government to enforce 
them? The answer, of course, is yes. 

" ... it is extremely 
beneficial to have a 
legal advisor as part 

of the crisis 
management team. 

" In State v. Sands, 14 a court ruled 
that a purported letter of immunity 
signed by the sheriff during the ne
gotiation with a hostage taker was 
void, because it was given under 
duress. Because the hostage taker 
would have to allege breach of con
tract or some other similar theory to 
enforce the putative agreement, 
normal contract law prevails, and 
a "contract induced by duress is 
unenforceable."15 Moreover a de
fendant may not even be ~ntit1ed 
to raise such issues before a jury 
without a showing of relevance, be
cause it might induce unwarranted 
sympathy. 16 

Whether a negotiator should 
agree to the demands of the hostage 
taker is a matter within the judgment 
and discretion of the negotiator and 
the crisis commander. If, however, 
they judge such an agreement to be 
useful, the law will not absolve the 
hostage taker of legal responsibility 
for actions based on those promises. 

Electronic Surveillance Issues 
Accurate and timely intelli

gence is an important component of 
successful crisis management. Be
cause the very nature of crisis situa
tions often disrupts the normal col
lection of relevant intelligence, 
electronic surveillance in the form 
of wiretaps and listening devices is 
often used to assist. Those tech
niques, however, raise legal issues. 

Federal law ,17 which establishes 
minimum requirements that are ap
plicable to all law enforcement per
sonnel, generally prohibits the inter
ception of the contents of a 
telephone conversation without a 
court order or consent of one of the 
parties to the conversation. IS Thus, 
where the negotiator is talking di
rectly to the hostage taker on a tele
phone, Federal law would permit 
the contents of that conversation to 
be recorded without a court order 
based on the consent of the negotia
tor. If, however, the hostage taker is 
talking over a commercial tele
phone line or cellular telephone to a 
person who has not consented to the 
interception of the conversation, the 
restrictions of Federal law would 
require either a court order or an 
emergency justification. 19 

Federal electronic surveillance 
law contains an emergency provi
sion that allows the nonconsen
sual interception of telephone 

------------------------------------------------------------------June1994/29 



2& 

conversations in cases involving the 
" .. .immediate danger of death or se
rious physical injury to any per
son ... "20 if the emergency inter
ception has heen approved by 
high-level prosecutorial personnel 
and the application for a court order 
is filed within 48 hours of the first 
actual interception,zl Ensuring that 
the statutory requirements for emer
gency electronic surveillance are 
met will enable the crisis manage
ment team to maintain the flow of 
necessary intelligence that could 
lead to the safe resolution of the 
crisis. 

Federal law also governs the use 
oflistening devices. Without a court 
order or an emergency affecting the 
life or safety of persons, Federal law 
prohibits the nonconsensual elec
tronic surveillance of oral conversa
tions in which there is a reasonable 
expectation of privacy.22 Arguably, 
two hostage takers inside their own 
home talking between themselves 
and outside the presence of any hos
tage have a reasonable expectation 
of privacy. Any electronic surveil
lance of that conversation would 
have to be in accordance with the 
Federal statute. On the other hand, 
prison inmates involved in a riot and 
takeover would likely have no rea
sonable expectation of privacy In 
their conversations overheard by 
crisis team electronic surveillance.23 

Because it is not always possi
ble to predetermine when expecta
tions of privacy mayor may not 
exist, law enforcement personnel 
involved in the response to crisis 
situations should be aware that the 
use of listening devices may be cir
cumscribed by Federal law . Accord
ingly, the crisis team legal advisor 
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should be prepared to secure emer
gency approval and to apply to the 
court for the necessary order. 

Use of Force 
While the safe and peaceful res

olution of crisis situations is the 
goal of law enforcement, complete 
crisis management also includes a 
tactical component in the event a 
negotiated solution cannot be 
reached. If force is necessary, crisis 
managers should remember that the 
Supreme Court has established a 
constitutional standard for the use of 
deadly force. 

" ... the Miranda rule 
does not apply when 

questions are 
reasonably prompted 
by concerns for public 

safety. 

" In Tennessee v. Garner,24 the 
Court sanctioned the use of deadly 
force when necessary for self-de
fense, defense of others, or to pre
vent the escape of a person who 
committed a felony involving the 
infliction or threatened infliction of 
serious bodily injury or death. The 
Court said: 

"Where the officer has proba
ble cause to believe that the 
suspect poses a threat of 
serious physical harm, either 
to the officer or to others, it is 
not constitutionally unreason
able to prevent escape by 

41 

using deadly force. Thus, if the 
suspect threatens the officer 
with a weapon or there is 
probable cause to believe that 
he has committed a crime 
involving the infliction or 
threatened infliction of serious 
physical harm, deadly force 
may be used if necessary to 
prevent escape, and if where 
feasible, some warning has 
been given,"25 
The essence of most hostage si t

uations or similar crises is that the 
offender has threatened the lives of 
the hostages, the officers, or both. 
Clearly, whenever there is an immi
nent threat to the lives or safety of 
either hostages or officers, force, 
including deadly force, necessary to 
resolve the threats is permissible. 
Likewise, force, including deadly 
force, can be employed whenever 
necessary to prevent the escape of 
suspects who meet the Tennessee v. 
Garner standard of a "dangerous 
person."26 

Control of the Media 
Crisis situations requiring a law 

enforcement response almost al
ways draw the attention of the me
dia. Reporters from the print and 
electronic media are quickly dis
patched to the scene of the crisis and 
make demands on the crisis man
agement team for access to news 
and information. Trying to accom
modate media demands or dealing 
with overzealous reporters whose 
activities might interfere with police 
command of the situation raise addi
tional concems for the crisis man
agement team. 

Law enforcement personnel 
assigned to crisis response teams 
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should anticipate and plan for 
media presence at the crisis scene. 
Preplanning a response that in
cludes accommodating the media 
will assist the orderly response to 
the crisis. In creating the plan, 
law enforcement officials should 
remember that the media play a 
special role in our system of 
Government: 

"In the First Amendment the 
Founding Fathers gave the free 
press the protection it must 
have to fulfill its essential role 
in our democracy. The press 
was to serve the governed, not 
the governors. The Govern
ment's power to censor the 
press was abolished so that the 
press could remain forever free 
to censure the Government. "27 

Nonetheless, the media do not 
have an unlimited right to engage in 
news-gathering. The balance was 
described in Branzburg v. Hayes,28 
where the Supreme Court noted that 
" ... news gathering is not without its 
First Amendment protections"29 
and the press has the right to acquire 
news" ... from any source by means 
within the law."30 However, " ... the 
First Amendment does not guaran
tee the press a constitutional right 
of special access to information 
not available to the public gener
ally ... Newsmen have no constitu
tional right of access to the scenes of 
crime or disaster when the general 
public is excluded .... "3l 

When the law enforcement cri
sis manager establishes a perimeter 
around the crisis scene, an order 
should be issued excluding both the 
public and the media.32 A media 
area safely away from the crisis 
scene could then be established 

where the crisis manager or public 
information officer would brief the 
media. Such a system accommo
dates both the interests of law en
forcement and the interests of the 
media without trammeling the pre
rogatives of law enforcement or the 
first amendment rights of the media. 

Photo by Janet Lockett, FBI 

Conclusion 
Crisis situations are stressful 

and demanding. The legal issues 
that arise do not, however, pose in
surmountable obstacles to the safe 
and peaceful resolution of the crises. 

The fourth amendment recog
nizes that threats to life and safety 
may excuse the usual need for a 
warrant. The fifth amendment priv
ilege against self-incrimination, 
protected by the Miranda rule, 
does not constrain the ability of ne
gotiators to seek the surrender of 
suspects. 

Irrational demands of hostage 
takers can be agreed to by crisis 
managers without fear of creating an 
enforceable right. Intelligence can 
be gathered through electronic sur
veillance techniques by consensual 
monitoring, under the authority of a 

court order obtained in advance of 
the monitoring, or under the emer
gency provisions of the electronic 
surveillance statutes. Tactical reso
lutions of crisis situations can be 
reasonable and constitutional. The 
media's interests and rights can be 
accommodated without compro
mise to the operational necessities 
of the crisis. 

Even though our legal system 
generally recognizes and sanctions 
reasonable police responses to crisis 
situations, law enforcement manag
ers should integrate the various le
gal issues discussed in this article 
into their policy development, train
ing programs, and operational 
decisionItlaking. Preplanning for 
the legal issues inherent in crisis 
situations facilitates their solution 
later .• 
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