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BACKGROUND

During the 1980°s correctional populations in
the United States experienced phenomenal growth.!
Concomitant with the population explosion has been
an explosion in costs: corrections now is among the
largest of state expenditures.2 Not surprisingly, the
decade also saw renewed debate over the proper pur-
poses of correctional treatment.3

Recent Panels of the National Academy of
Sciences have reported evidence for the efficacy of
rehabilitation and deterrence to be disappointing.4
As a result, the incapacitation of criminal offenders
has tended to dominate criminal justice policy op-
tions of the 1980's and 90's -- and the concept of the
"criminal career” has set the agenda for much of the
nation's crime control research efforts,5
THE CAREER CRIMINAL PARADIGM

Several concepts are key to the criminal career
research paradigm. Participation reflects the distinc-
tion between those who engage in crime and those
who do not. Frequency of offending is the rate of
criminal activity of those who are active. Participa-
tion (or "prevalence”) and frequency ("incidence")
give very different measures of criminal activity.
The former is a measure of those who are criminally
active, and the latter reflects numbers of crimes done
by active offenders (usually expressed as a rate per
year). Finally, the seriousness of criminal acts is
seen to be critically important, as is the career
length, or the length of time that an offender is crimi-
nally active.

These components of the criminal career
paradigm suggest different crime control policy op-
tions. It is thought that participation may best be af-
fected through prevention or very early intervention.
Frequency, seriousness, and career length are thought
best to be affected through attempts at career modi-
Sication. Conceptually, criminal careers may be
modified through deterrence, rehabilitation or treat-
ment, or through incapacitation. The latter has been
touted as holding most promise (at least in the public
press).5

INCAPACITATION AND CRIME CONTROL

Incapacitation strategies are of two types:
collective and selective. Under a collective inca-
pacitation strategy, the same or very similar sanction
would be applied to all persons convicted of common
offenses, with the goal of decreasing the commitment
of those offenses (by those persomns) in the free
community.” Selective incapacitation strategies in-
volve sanctioning based on predictions of future of-
fending by individuals.8
CRIME CONTROL ASSUMPTIONS

Whether collective or selective in nature,
incapacitation strategies rest heavily on several gen-

tivity is not random, but exhibits some degree of
consistency. An incapacitation strategy may be based
on the assumption, for example, that confining a per-
sistent property offender for a specified time will re-
sult in a decrease in property crimes comsmitted

mit crimes of a serious nature are more problematic
than those who commit non-serious offenses. From
an incapacitation standpoint, it would be desirable if
the seriousness of offending was non-stationary. In-

deed, the "common wisdom" is that offenders
progress from less to more serious offenses as their
careers advance. If this is so, then the early identifi-
cation and incapacitation of career criminals not only
would decrease crimes committed, but would inhibit
th “ssion of i inol . A

Ideally, the rate of offending by thos¢: crimi-
nally active also would be non-stationary, and would
increase (no doubt to some limit) throughout the ca- |
reer. Were this true, incapacitation also would have
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the beneficent effect of inhibiting increasing numbers
of offenses.

In short, both collective and selective in-
capacitation strategies rely fundamentally on as-
sumptions about the predictability of criminal be-
havior. Tests of these assumptions have been im-
peded seriously by a lack of adequately reliable,
comprehensive data on substantial samples of of-
fenders followed for long periods of time. The study
samples used in the present research have allowed us
to test each of these fundamental assumptions.

STUDY SAMPLES

The primary group studied is over 6,000 men
who were incarcerated in California prisons in the
early 1960's.® The group was chosen to reflect a
random semple of all men in California's prisons at
that time. General categories of data collected about
these men in 1962 - 1963 include life history in-
formation, official institutional record information
(for a random subsample of 1,299 persons), inmate
questionnaire responses (from 3,652 men), and psy-
chological test data (from 3,975 persons).

Follow-up data were collected for each of
these men in. 1988 (providing a 26 year follow-up pe-
riod) with the help of the California Bureaus of
Criminal Statistics (BCS) and Criminal Identification
(BCID).

The sample of men for whom records were re-
quested was' divided randomly in half, in order to
provide a study sample and a validation sample.
There were 3,108 persons in the study sample, and
3,202 in the validation sample. Statistical analyses
demonstrated no substantive differences between the
1962 study and validation samples, and no serious
bias associated with sample attrition during the
follow-up period.

The. second sample used was drawn from the
BCS's Longitudinal File, and consists of & more re-
cent cohort of California offenders. All persous first
arrested during calendar year 1980 (irrespective of
the disposition of that arrest) were selected for study.
Thus, at least 10 years of arrest information is
available for each of the 157,936 persons studied.
This sample was used to ensure that findings from
the study of the earlier cohort - particularly those
concerning the patterning of offenses -- have rele-
vance to the current offending population.

THE CLASS OF 1962

The class of 1962 has been active: they have
been arrested well over 30,000 times since their re-
lease from that period of incarceration, and have been
charged with several times that many offenses (since
a man may be charged with more than one offense
per arrest episode). Not surprisingly, this group of

men has cycled in and out of prison and jail: the
busiest offender was incarcerated 28 times during the
follow-up period.

What kinds of crimes have these men com-
mitted? This study relied upon an empirically-based
typology of criminal offenses designed to model the
way the people think about crimes.10

There are six categories of criminal offenses
in this typology. One crime type consists primarily
of "nuisance” offenses: parole and probation rules
violations, gambling, use and possession of mar-
ijusna, disorderly conduct, druoken driving, etc..
By-and-large, these offenses are relatively non-seri-
ous (although potential consequences -- such as in
drunken driving or the use of drugs -- can be very se-
rious indeed).

The second category involves physical assault,
personal harm, and inferpersonal confrontation. The
third represents theft, property damage or loss, and
property crimes in general. ’

The fourth category represents crimes against
the social order. In general, these are either crimes
that are committed by an agent or agency in power
(an employer, a real estate agent, a police officer, a
manufacturer, a producer, a doctor, a public official),
or social crimes (e.g., racism, the pollution of a wa-
ter supply, the marketing of contaminated products,
price-fixing, false advertising), or both.!!

Offenses in the fifth category all involve seri-
ous drug offenses: the sale or manufacture of heroin,
cocaine, hallucinogens, or barbiturates and am-
phetamines. The final category of offenses all in-
volve primarily fraud or deception.

Figure 1 describes -- in accordance with this
typology - over 30,000 crimes that these men have
committed since release from the 1962 period of in-
carceration.

the nuisance variety: such offenses include parole




and probation rules violations, drunken driving, pos-
session or use of drugs, disorderly conduct, and
gambling (as examples).

Property crimes also are common (most typi-
cally, burglaries, robberies and attempts, larcenies
and attempts, and auto thefts).!2 Offenses against the
person are proportionaily infrequent, but unfortu-
nately common: these include homicides, rapes, and
assaults, Frauds include forgery and bad check of-
fenses as well as & variety of others. Serious drug of-
fenses, such as the sale or manufacture of large
quantities of illegal substances, were rare for this
group,

While nuisance offenses predominate the
criminal behaviors with which this group has been
charged, they also were charged with committing a
large number of serious crimes. Figure 2 summa-
rizes almost 10,000 non-nuisance offenses committed
by these men since their release from the 1962 - 63

The System Response: Records provided by the
Californiz Bureau of Criminal Statistics were unusu-
ally rich and complete; and they provided far more
information concerning the dispositions of offenses
charged than commonly is the case.

Considering just the first charge post-release,
56.4% of the men were convicted for the offense,
22.7% were. acquitted or had the charge dismissed,
2.1% were subject to some other action (such as be-
ing turned over to another jurisdiction), and in only
18.7% of the cases was the disposition unknown.

The typical sanction applied was a prison or |

jail term: 58.7% of those men convicted on their
first post-release charge were reincarcerated (Figure
3). Seven percent were sentenced to a term of pro-
bation, and 26.2% were subject to some other sanc-
tion.!3  For only eight percent of the cases was a
sentence not identifiable given that a conviction was

noted. This general pattern of sanctioning is true ir-
respective of arrest episode.

Although almost one-third of these men never
were reincarcerated (31.3%), two-thirds did spend
additional time under sentences in prison or jail, and
pearly one man in five was reincarcerated at least six
times. The average (median) number of re-in-
carcerations is 1.68.

Time In/Time Out: Offenders who faiied tended to
do so quickly: over 30% of these men were re-incar-
cerated within one year of release, and over half were
re-incarcerated within three years of release. Others,
of course, were free for 10, 15, or over 20 years be-
fore experiencing another period of incarceration.
Figure 4 summarizes time free until the first incar-
ceration post-release from the 1962-63 imprisonment,
and the total number of years that these men spent in

Considering just those men who fail from
time, to time; i, the length of time free in the
community decreases monotonically with n (Figure
5). Similarly, considering just those men incar-
cerated from time, to time,, {, the length of in-
carceration decreases with n.




Rates of Offending: 1f all members of this sample.

are considered to be "active offenders,” they experi-
enced an average of .368 arrests per year, were in the
community an average of 20.7 years, and were ar-
rested an average of just over six times.

Considering just those offenders who experi-
enced at least one arrest during the follow-up period,
the yearly rate of offending (lambda)!* increases to
.447, the men were free just over 20 years in the
community, and experienced an average of almost
7.5 arrests.

Restricting the sample just to men who expe-
rienced at least one period of incarceration post-re-
lease, the offense rate increases to .515, an average
of just over 19 years were speat. in the free commu-
nity, and almost 8.5 arrests were experienced {(on av-
erage).

THE CLASS OF 1980

The typical member of the class of 1980 is a
young white male first arrested for a felony offense
(Figure 6).15 The arrest resulting in a Longitudinal
File entry most usually will be the only such ex-
erience

' activity of this group over the decade

decade (the mean number of arrests is 4.83, while the
median is 2.63). Further, they were charged with
having committed a great deal of serious harm: If
arrest statistics are to be believed, during the 1980s
this ‘group was responsible for some 1,976

“homicides, 3,371 rapes, 70,639 assaults, 44,885

burglaries, 15,406 robberies, and 84,643 thefts.

The offense classifications used by the Bureau
of Criminal Statistics differ from those used in our
coding of the 1962 sample offender rap sheets. We
recoded the felony and misdemeanor offense codes
used by the BCS in an attempt to approximate the
offense typology presented above.

Recause the Longitudinal File necessarily is
less detailed than are rap sheets, some differences in
the resulting typology should be noted. First, the
"nuisance” category is, for the 1980 cohort,
substantially less detailed. Second, we were unable
to distinguish between so-called "nuisance” drug
offenses (e.g., the possession and/or use of
marijuana) from more significant drug offenses (e.g.,
the sale of large quantities of controlled substances).
Accordingly, the "drug” and "nuisance® classes differ
dramatically between the two typologies. All drug
offenses ("nuisance” and otherwise) are classed
together for the 1980 cohort, and the "nuisance” class
is reduced proportionally. Figure 7 summarizes,
using the 1980 cobort offense typology, the criminal

INCAPACITATION AND CRIME CONTROL
As noted in an earlier section, incapacitation
strategies are of two types: collective and selective.
Under a collective incapacitation strategy, the same
or very similar sanction would be applied to all per-
sons convicted of common offenses, with the gpal of
decreasing the commitment of those offenses (by
those persons) in the free community. Selective in-
capacitation strategies involve sanctioning based on
predictions of future offending by individuals.




Whether collective or selective in nature, in-
capacitation strategies rest heavily on the following
general assumptions:

o Criminal activity is "patterned” with respect
to types of behaviors.

0 The seriousness of offending changes in
meaningful ways throughout the carcer.

o The rate of offending changes in meaningful
ways throughout the career.

In short, both incapacitation strategies rest on as-

sumntions about the predictability of criminal be-

" havior.

We turn now to an empirical assessment of
each of these assumptions. Discussion in this and
subsequent sections is based on analysis of the 1962
offender samples: We will return to the 1980 arrest
cohort later, to determine if selected of our findings
generalize to a more recently offending population.
Can We Predict? Results of prediction modeling ef-
forts compare favorably with those of simiiar studies,
and effect magnitudes are compareble to or greater
than those generally observed. 16

For example, Table 1 summarizes efforts to
predict the number of arrests to desistance.

Table 1
Regression of Number of Arrests to Desistance
on Selected Predictors

Predictor B Beta t
Priors 1.115 .270 11.02***
Age -0.104 - 144 - 639"
Drugs -2.155 -.154 - 7965
Serious -0.015 -.058 - 2.92""
Free -0.899 -.062 - 3.18™
Priorsp -0.413 -.085 - 237"
Type -0.706 -.050 - 2.3
Alias 0,343 .046 2.31"
Constant 9.976 15.51***

RZ = .159; F(8,2423) = 57.14, p < .001. _
Notes: ¥ p < .001. h p < .01, * p < .05.

Significant predictors include the number of prior pe-
riods of incarceration experienced, age (at imprison-
ment in 1962-63), history of opiate use, a rating of
the seriousness of behavior of the commitment of-
fense, an arrest-free period of five years or more
prior to the period of incarceration served in 1962-
63, the number of prior periods of prison incarcera-
tion experienced, the type of commitment to the
1962-63 incarceration, and the number: of aliases
used by the offender. All independent variables dis~
cussed are statistically significant, as is the entire

model, which accounts for 16% of the variance in the
number of arrests experieaced.

Not surprisingly, but important from a public
safety perspective, we cannot predict the seriousness
of the first offense committed post-release at all
(Table 2). Although the seriousness score of the
commitment offense and family criminal record are
statistically significant predictors and the model is
statistically significant, it has little practical signifi-
cance: less than one percent of the variance in seri-
ousness of subsequent offesse is accounted for.

Table 2
Regression of Seriousness Score of Most Serious
Charge, First Post-Release Arrest Episode,

on Selected Predictors

Predictor B Beta t
Serious -0.045 -.065 - 2.90"*
Family -1.699 -.051 - 2.2
Constant 38.285 33.67""

RZ = .007; F(2,1999) = 6.81, < .001.
Notes: “** p<.001. ™ p<.01. *p<.05
Table 3 summarizes efforts to predict lambda
for all offenders in the sample. Significant predictors
include the number of prior periods of incarceration,
age (with a negative effect -- older offenders have
lower lambdas),!7 history of opiate use, number of
aliases, and a commitment offense of the nuisance
variety. The model accounts for 12% of the varia-
tion in lambda and is statistically significant.

Table 3

Regression of Lambda (All Offenders)

on Selected Predictors

Predictor B Beta t
Priors 0.790 ,229 11.13***
Age -0.012 -.206 -10.23***
Drugs -0.151 -.129 - 637"
Alias 0.032 .050 2.49""
InstN 0.054 .064 2.20"
Constant 0.626 14.99""*

RZ = .116; F(5,2416) = 63.62, p < .001.
Notes: "™ p<.001. *™p<.0t. *p<.05
OCn validation, all models suffered shrinkage
(as is to be expected), but some were rather more ro-
bust than others. In particular, it is to be noted that
the prediction of lambda — the rate of offending - is
among the least robust of those examined.




Suammary: While the power of the prediction
models developed meet or exceed those commonly
found in similar studies, predictive power still may
best -- and most politely -~ be called "modest.” No
model developed on the construction sample per-
formed substantially better on validation than did a
simple Base Expectancy scale developed in the
1960's (on a very simple criterion).!8
Is Criminal Activity Patterned? For evaluation, both
incapacitation strategies depend strongly on the con-
cept of "patterned” criminal activity.!® By this it is
meant that offender criminal activity is not random,
but exhibits some degree of consistency. For exam-
ple, an incapacitation strategy may be based on the
:assumption that confining a persistent property of-
fender for a specified time will result in a specified
decrease in property crimes committed.

Unfortanately, available research evidence
does not provide strong support for the specialization
assumption.?0 Although some evidence of special-
ization corumonly is found, the overwhelming weight
of evidence is strongly supportive of versatility or
generality of offending.

Using the offense typology discussed earlier,
we have found somewhat stronger support for the
specialization hypothesis than is typical. Irrespective
of offense episode considered, like-offense transitions
all are statistically significant, and "summary mea-
sures of specialization” are within bounds commonly
ohserved in related studies.?!

We prefer a novel (but related) way of looking
at the question -- one that examines transition proba-
bilities relati base iderati

Consider Figure 8 as illustration. The figure
summarizes the probability of not experiencing any
new arrest by type of commitment offense. Nuisance
and Serious Drug offenders desist from criminal ac-
tivity at the average rate for the sample. Those who

offended against persons were significantly more

likely to desist than the sample as a whole, while
those who offended against property or were in-
volved in frauds were significantly less likely to de-
sist from crime.2?

Figure 9 directly addresses the question of
specialization. It summarizes diagonal cell transition
probabilities (relative to the base rate probabilities
given that a next offense occurs) for the commitment
offense and the first charge post-release

Like-offense transition probabilities each are
elevated relative to base-rate probabilities, and -- al-
though not summarized in this figure -- off-diagonal
transitions (representing versatility) are depressed
relative to base-rates.

This figure shows one thing very clearly and
dramatically: The most likely transition at time t,
given any type of charge at the time of commitment
(t-1), is to a nuisance offense. The next most likely
occurrence is to a charge of the same type (e.g.,
nroperty to property), but the extremely high base-
rate probability associated with nuisance offending
simply overwhelms the specialization effect.

Analysis of this particular transition may be
misleading, because it compares charges for which
the men were convicted and incarcerated with only
the first offense charged post-release. It seems
highly likely that offenses for which the men were
incarcerated in 1962-63 may not be typical of of-
fenses committed or alleged to have been committed;
they probably are more serious.

Accordingly, generosity to the specialization
hypothesis requires attention to analysis only of
charges subsequent to release from the period of con-
finement defining the cohort for this study.

Figures 10 and 11 provide these analyses, and
show little in the way of substantive difference from
the conclusions examined above. Differeaces noted
are: Those committing a fraud at first offense post-
release do not significantly differ from the total with




respect to the probability of desisting from crime,
while both serious drug offenders and "other" of-
fenders are significantly more likely to desist (Figure
10); and probabilities appear higher for serious
drug/serious drug transitions (Figure 11) than dis-
cussed previously. Al other substantive conclusions
remzin the same,

Does Specialization Change with Transition? From
the perspective of an incapacitation strategy, one
would hope that specialization would increase over
time. We did observe a very modest linear in-
creasing trend for some types of transitions, but not
for others. Although the trends are statistically sig-
nificant, the slopes are exceedingly small.24 For all
practical purposes, specialization does not change
with increases in transitions.

The Question of Offense Mix Another way of con-
sidering the specialization vs. versatility in offending
question is through examination of the mix of of-
fenses committed. For example, a person who com-
pletely specialized in property crimes would commit
those and only those types of crimes. Similarly, a
person who only offended against persons could be
considered to specialize in crimes against the person.

When offenders are grouped in terms of the
mix of offenses they committed subsequent to release
from incarceration, almost 28 % are found to be com-
plete specialisis -- that is, they were subsequently
charged with only one type of offense. Two offense
mixes are quite common: nuisance and property of-
fending, and nuisance, persom, and property offend-
ing, Other mixes were not likely to occur (e.g., per-
son #nd fraud).

Among "specialists," so defined, the buik
(69%) specialize in nuiscuce offending. Seventeen
percent specialize in property offenses, 9% in of-
fenses against persons, and about 5% specialize in
frauds. Moreover, considering ail offenses com-
mitted by "specialists,” the vast majority (82%) are
of the nuisance variety.

Finally, it might be argued that "specialists”
are important because they tend to commit offenses at
a high rate. In this sample, however, specialization
is negatively correlated with the rate of offending
(that is, "specialists” have the lowest rates of of-
fending, and "generalists” the highest).

Does the Rate of Offending Change in Meaningful
Ways as the Career Progresses? A brief answer is
possible: Yes, but not in a fashion that advantages
incapacitation strategies (Figure 12)." The rate of of-
fending declines dramatically as offenders age: the
rate for youthful offenders (25 and under) is about
three times that for older offenders (50 and over).

Does the Seriousness of Offending Change in
Meaningful Ways as the Career Progresses? Again, |
an unfortunately brief answer to this question seems |
possible based on this examination of the careers of
6,000 offenders: No. The average seriousness score
of offenses committed is invariant over offense
episodes.




ARE FINDINGS CONCERNING PATTERNS OF OFFEND-
ING RELEVANT TO THE CURRENT POPULATION?

We believe that they clearly are. Earlier, we
noted that the initial arrest (which results in an entry
in the Longitudinal File) most typically is the only
arrest noted in the File: 57% of this cohort experi-
enced only the initial arrest over the ten(plus) year
observation period. As described for the 1962 sam-
ples, those whose initial arrest was for a nuisance of-
fense desist at a higher rate than for the cohort as a
whole (Figure 13). Unlike our previously reported
finding, however, all other cohort members

(irrespective of the type of initial charge) desist at a
rate indistinguishable from the baseline rate.

indings concerning "specialization® also
replicate: The most likely occurrence at time ;4 1,
given any offense type at vime,, is desistance.
Failing this, the rext most likely occurrence is
an offense of the same type cs the first
(Figure 14).

When offense transition matrices are ex-
amined, all diagonal cells are statistically significant
by tests of the Adjusted Standardized Residual, and
all off-diagonal cells either are not statistically
significant, or are statistically significant but negative

in sign (suggesting transitions that are not likely to
occury. This same pattern of findings obtain
irrespective of the transition sequence examined. >
Finally, we should note that the slight trends for
increasing "coefficients of specialization" observed in
the 1962 sample also are replicated in the 1980 co-
hort. Again, however, the slopes are so slight as to
be substantively meaningless.
INCAPACITATION STRATEGIES:
THE REALITY

Three related features of the state of nature
desirable from the standpoint of incapacitation strate-
gies involve prediction, offense specialization, and
characteristics of arrests and of their rates when per-
sons are observed over time. If incapacitation strate-
gies are to be effective, the behaviors of offenders
(and of the criminal justice system) must be reason-
ably predictable.

The predictions required usually are of arrests
or convictions for specific crime types, and therefore
could be made more easily and with a greater degree
of validity if offenders tend to specialize in the types
of crimes committed. Or, at any rate, the nature of
"crime switching” (that is, of tranmsitions from one
offense type to another) must be reasonably pre-
dictable; and it would be helpful if expected transi-
tions are to a more serious crime type.

Arrest or conviction rates also must be
reasonably predictable, and it would be desirable that
these tend to be constant or increasing. Further, it
wouid be helpful to incapacitation strategies if the
persons classified as "specialists” have higher arrest
rates than those classified as "generalists. "

A simple and straightforward incapacitation
strategy could be formulated if (a) both the termina-
tion of offending and the rate of committing crimes
could be predicted with confidence, (b) the rate of
doing crime was constant or increasing, and (c) there
was a high degree of specialization in crime types
committed (or, if the tendency to specialize increases
with time). Thus, for implementation of a selective
incapacitation strategy, it would be helpful if we
could identify future high rate offenders who spe-
cialize in serious crimes (with both specialization and
rates of crime commission constant or increasing
over time).

A more complex strategy could be formulated
if the termination from criminal activity and the rate
of committing new offenses co:ld be predicted rea-
sonably well, if the distribution of the rate of new
crimes (arrests, charges, or convictions) over time
were known with some precision, and if (absent a
high degree of specialization) probable crime
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switcking could be defined with a reasonable degree
of confidence.

This section corsiders evidence from this
study on these issues so that the feasibility of de-
veloping viable incapacitation strategies may be con-
sidered.

Incapacitation and Prediction

The prediction models developed provide very
typical and quite modest estimation of a variety of
outcomes relevant to incapacitation strategies. When
tested on a second sample to provide better estimates
of true validity, most models hold up quite well, al-
though with an expected small amount of "shrinkage”
in validity coefficients. Still, the validity of the pre-
dictions must be described as modest at best.
Incapacitation and Specialization

The problem of specialization vs. versatility in
offending was considered in terms of a classification
of offenses into empirically-derived groups based on
how people consider crimes to be related. It may be
assumed that if we had used = finer classification
(that is, used more categories of offenses) we would
have found less specialization. On the other hand,
had we combined groups and used fewer classifica-
tions of offenses, we would have found more. If,
however, the classifications are accepted as a reason-
able and useful middle ground that appears to repre-
sent some cognitive reality, then four points must be
concluded.

First, specialization in offending was ob-
served; but the coefficients describing the degree of
specialization -- although higher than those found in
other studies -- were (like the predictive validity co-
efficients) quite modest. Second, a high degree of
versatility was observed, which aptly may be de-
scribed as overwhelming specialization. Third, the
most probable next arrest (if indeed one is to occur)
is for an offense either of the nuisance variety or of
the type preceding this arrest. This is true irre-
spective of the offense episode examined. Fourth,
such specialization as was observed increases very
little with successive transitions.

Incapacitation and Characteristics of Lambda

Arrest rates were found to be inversely related
to specialization: "Specialists” had lower arrest rates
than did "generalists.” Further, arrest rates
decreased precipitously with age -- one of the best
predictors of those rates in the context of the vari-
ables considered in this study. The observed decline
of arrest rates with age is consistent with the results
of much other research.26
THE FEASIBILITY OF INCAPACITATION STRATEGIES

A strong argument against the feasibility of
collective incapacitation strategies based onm the of-

fense of conviction is given simply by the transition
matrices considered earlier. For example, locking up
"burglars" to prevent burglaries may be expected first
of all to confine a substantial number of persons who
will commit no future offenses; second, to preveat
future nuisance offenses; and only thirdly to prevent
burglaries. Confining "robbers" similarly may be
reasonably expected to prevent some robberies, but
mainly it will prevent nuisance offenses and confine
some persons who do not - at feast on incapacitation
grounds -- warrant confinement.2’

Similarly, data presented in relation to the
predictive requirements of a selective incapacitation
strategy provide little support for that orientation.
Rates of arrest or of conviction can be predicted, but
not well. Rates of arrest for person offenses — a
most likely target for selective incapacitation strate-
gies -- can be predicted, but even less well.

Rates of arrest are inversely related to the de-
gree of specialization, so the small specialist group is
less apt to be arrested at a high rate. Specialization
increases very little with age, and not at all for the
crime groups most likely to be targeted in & selective
incapacitation strategy.

Finally, arrest rates decline with age. For a
century and a half it has been known that
"participation” declines with age.28 Data reported
here show that arrest rates for active adult offenders
also decline with age. -

It is apparent that those advocating selective
incapacitation as a strategy for the more efficient or
effective use of criminal justice resources will have
many serious obstacles to overcome even if ethical
arguments surrounding the issue (considered briefly
in the next section) are set aside. The state of nature
- of offense behavior and criminal justice response -
-- does not appear conducive to the effective devel-
opment of such strategies.

ETHICAL CONSIDERATIONS 2°

The serious ethical questions raised by the se-
lective incapacitation concept are of two types. One
set of issues focuses on the consequences of errors of
prediction. The other group of concerns addresses
more basic questions about the proper purposes of
sentencing and correctional practice. Taken together,
these issues lie at the heart of a fundamental conflict
between values of fairness and equity in sentencing
and the values of utilitarian efforts at societal protec-
tion. B

Since predictions always must be imperfect,
two types of errors glways will be made; and this is
the case regardless of the basis of the predictions.
The first type, called false positives, are persons
mistakenly predicted to be good risks. For these per-




 sons, a policy of selective incapacitation will fail to
. provide the public protection sought. False nega-
tives, on the other hand, are "false alarms" --- per-
sons mistakenly predicted to be recidivists or to
- commit crimes at a high rate. Under a selective inca-
 pacitation strategy, these persons would be impris-
oned for crimes that in fact never would be commit-
- ted.
. The resulting dilemma for correctional policy
is posed by the conflict between the offender’s right
notto be a false negative -- and kept in prison un-
fairly and unnecessarily -- and the citizenry's right
- not to be victimized by a false positive. The false
| negative problem has received the most attention
from critics on ethical grounds.
_ Given current levels of predictive accuracy,
- Strategies of selective incapacitation would_subject
large numbers of persons to_increased terms_of
confinement _as _a result onk; of their misclas-

sification. _Further, evidence_concerning patterns of
offending strongly suggest that small reductions in
any targeted crime(s) would have to be considered in
| the -context of large expenditures that principally
would (a) unnecessarily confine false positives, and

(b) prevent nuisance offenses.
The debate also addresses more fundamental

issues of senmtencing and correctional treatment.
. Should people be sent to prison for deserved pun-
ishment or for utilitarian purposes? The latter in-
clude any purposes with a crime control intent. All
such. purposes - including incapacitation -- require
- predictions. The conflicting ethical theory of just
- desert asserts that it is unfair to punish for harms ex-
pected but not yet done --- that is, for expected
crimes that might never be committed. Moreover,
 this ethical position requires that punishments must
be similar in severity for offenders convicted of
similar crimes with similar culpability. The basic
" focus of this theory is on blameworthiness, and
- critics of selective incapacitation have pointed out
that some predictive information used may have
nothing to do with the blameworthiness of the
offender; hence, they should not be used in determi-
nation of the penalty.
IS PREDICTION ACCURATE ENOUGH?

. We have discussed the predictive validities
- shown in this study, and the level of validity to be
~ expected from each of the models described, as mod-
- est. The levels of predictive accuracy in the
criminological prediction literature generally are
aptly described by that term, or, perhaps more ac-
curately, as rather low.3¢ There is no escaping the
- question of whether statistically based prediction
tools. such as discussed in this report are accurate

enough to justify their use in policy formulation or
practice,

Some scholars and practitioners argue against
the use of prediction in any case on ethical grounds
alone. This is true of a strict just desert argument, in
which prediction may be seen as properly irrelevant
to decisions made about criminai offenders. How-
ever, if aims of crime coatrol in sentencing and cor-
rectional practice are thought ethically permissible,
then prediction must be regarded as central to the at-
tainment of those ends. This is the case even if it is
believed that crime control purposes may be sought
but only within limits of punishments justly de-
served.3! Prediction is a central problem to the ex-
tent_that_crime _control objectives are believed 1o _be
permissible in the formulation of sentencing or cor-

rectional policies.
Part of the answer to the question of whether

statistical prediction methods are accurate enough to
justify their use depeads on how the resulting tools
will be used. Over a decade ago, it was reported that
"the data accumulated to date on criminal careers do

" not permit us, with acceptable confidence, to identify

career criminals prospectively or to predict the crime
reduction efforts of alternative sentencing propos-
als,"32

In respect to a study thiat directly proposed se-
lective incapacitation as a possible panacea for cor-
rectional problems, it has been reported that "... for
purposes of selective incapacitation, where predicted
high rate offenders will be subject to longer priscn
termss than all other offenders, much better
discrimination of the high-rate offenders would seem
to be required. "33

Nothing from this quarter-century stiudy of the
careers of over 6,000 adult felons would lead to &
different conclusion. Proposals for dramatic change
in_sentencing and_incarceration policies based on
individual level prediction studies are at best prema-
ture. Prediction _of such_low validity as thus far
demonstrated_cannot justify the policy changes pro-
posed under the banner of selective incapacitation.

Prediction tools of equal validity can, how-
ever, be used appropriately for other purposes, and
we will try to explain this argument next. In doing
so, we will focus on the two types of errors to be
made in any predictive selection problem and on
ethical considerations involved in the type of policy
changes involved in the proposed use of prediction
tools.
THE PREDICTIVE SELECTION PROBLEM3

Predictive selection decisions require the
specification of cut-off scores. For example, in se-
lective incapacitation strategies, values of the pre-
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dictor score at or above which an individual is ex-
pected to fail, or commit crimes at a high rate, must
be identified. Similarly, values of the criterion vari-
able at or above which a case is considered an actual
failure and below which persons are considered to
have succeeded must be specified. Thus, at or above
a selected cutting-score on the predictor scale distri-
bution, we predict failure and select accordingly.
Below that cutting-point, we predict success. The
value decided upon for the predictor cut-off deter-
mines what is known as the selection ratio: This is
the ratio of the number of persons to be selected to
all persons available for selection. Irrespective of the
prediction made, some persons would fail, and others
would succeed: The ratio of these is called the base
rate.

Simultaneous consideration of the base rate
and the selection ratio gives rise, necessarily, to the
four potential consequences to any predictive selec-
tion decisicn. There are two types of errors to be
made: We will predict some persons to fail who in
fact succeed (false negatives), aid we will predict
some persons to succeed who in fact will fail (false
positives). There are also two types of "hits” or cor-
rect predictions to be made. There are the persons
predicted not to fail who in fact do not; these are
known as negative hits. Some persons predicted to
fail will in fact fail; these are called positive hits.
The two types of correct predictions and the two
types of errors exhaust the possible outcomes of the
predictive selection problem.

Placement of the selection ratio and the defi-
nition of the base-rate determine (within the expecta-
tion of the marginal distributions) the errors of each
type to be made. In selective incapacitation propos-
als, the cutting score will be selected somewhere
above the mean of the risk distribution (or else the
high risk cases would not be selected). The criterion
cutting score wouid lie above the mean of the distri-
bution representing subsequent criminal behavior (or
else the scheme would call for selectively incapaci-
tating average or below average offenders).

As mentioned, the placement of the cutting
scores (base rate and selection ratio) will determine
the relative numbers of false positives and false neg-
atives experienced. The number of errors to be made
cannot be manipulated in this way -- only the relative
proportion of the two types may be changed.3’
Thus, either false positives or false negatives may be
increased or decreased, but always at the expense of
the other; one has only to change the cutting score(s).

Clearly, neither error is desirable in the con-
text of selective incapacitation. False negatives must
be abhorred from the ethics of desert, faise positives
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from the ethics of utility. Which error is more im-
portant is a question that may never be setiled in
moral philosophy or in public policy. Moreover, it
may well be that the two types of error are not equal
in either human or monetary costs.

SELECTIVE DEINSTITUTIONALIZATION

Consider instead a policy not of selective inca-
pacitation but one of "selective deinstitutional-
ization.” Assume the population of interest to be
persons already incarcerated (or to be incarcerated)
under any existing incarceration policy. Suppose that
we wish to reduce the institutional population -
perhaps as a result of court mandate. Obvious
selection criteria for the decision as to who not to
incarcerate could include the risk of recidivism, or
the risk of serious harms, or the risk of serious harms
to be commitied at a high rate.

Now the selection criterion (the cutting-score
on the risk measure) would lie below the mean of the
distribution of risk scores. That is, we wish to select
those inmates or otherwise prison-bound offenders
who appear to represent the least risk of repeated of-
fending. Since we seek to identify the best risks, the
criterion cutting score also likely would lie below the
mean. Just as before, the trade-off of false positives
and false negatives could be manipulated by moving
the cutting-scores for the risk measure up or down.
For any given value of the criterion cutting score, the
value of the risk cutting-score will determine size of
the selected group but also whether more false posi-
tive or false negative errors will be made.

Errors, Ethics, and Policy

The ethical consequences of errors made under
the strategy of selective incapacitation and that of
selective deinstitutionalization are quite different. In
a selective incapacitation strategy, the effect of a
false negative is to deny liberty based on faulty pre-
diction. The aim is to minimize false positives; that
is, it is sought to minimize the failure to select those
who in fact pose a substantial risk of continued
criminal behavior. And, unless predictive accuracy
can be increased, reducing false positives can be done
only at the expense of increasing false negatives.

In the selective deinstitutionalization scenario,
it also is the case that false positives will be punished
more harshly than will those selected for release or
non-incarceration based on the selection device. The
critical distinction is that they will not be punished
more harshly than they would have been had the de-
vice —_and prediction — not been used. Rather than
falsely treating some persons more harshly than is
believed to be justly deserved, this proposal treats
some persons less harshly than that and treats some
persons no more harshly than that.




A selective incapacitation proposal and a se-
- lective deinstitutionalization proposal differ sub-
_ stantially with respect to proposed policy changes
and the consequences of these. Proponents of selec-
- tive incapacitation clearly suggest that a proper pur-
. pose of incarceration is the prevention of crime by
removal of offenders from society in order that they
. can not engage in criminal activity in the community.
The suggestion then has been made for a radical
- change in sentencing and imprisonment policy, based
in part on the claims made for the accuracy of pre-
diction.

The selective deinstitutionalization proposal

relies on no presumption of a need for radical change
in sentencing policy in general. The strategy could
' be adopted even if it is assumed that all purposes for
sentencing as currently practiced are equally valid.
- The scheme does propose that risk — and an
| incapacitation purpose - should be a primary
- consideration in decisions aimed at prison populution
- reduction.
There is a fundamental difference between the
. two situations, and this difference requires clarifica-
tion of the earlier question: Is prediction currently
accurate enough to be useful? When the question is
| stated in this way, the answer can only be yes and
. no. Prediction in criminal justice settings clearly is
- not sufficiently accurate to form the basis of social
policy. - Proposals for dramatic changes in policy and
practice that rely on the accuracy of prediction are
. premature at best.

Once social policy has been set, however,
prediction clearly is sufficiently accurate to be useful,
" and the decisions made will be more accurate if sta-
tistically based prediction tools are used.36 Even
when validity is quite low, it has been demonstrated
that such selection devices provide significant
improvements in accuracy.37

. The selective deinstitutionalization concept is
believed to meliorate the ethical concerns discussed
- and to hold promise for reducing prison crowding
without endangering the public.
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