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PREFACE

I am pleased to forward the final report of the U. S. Department of Health and Human
Services, Administration on Aging-funded project to demonstrate the feasibility of state
assistance in the conduct of background checks of potential representative payees for certain
Social Security Administration (SSA) entitlement programs.

The demonstration initiative and supplemental research into states' background check-
related laws, policies, and practices were carried out by the National Criminal Justice
Association in cooperation with the SSA to explore the feasibility of forming
intergovernmental partnerships between SSA field personnel and state law enforcement
officials to establish criminal history screening procedures involving the fingerprinting of
payee applications, and to help the SSA determine the usefulness of state criminal history
records (CHR) as a source of information concerning payee candidates' character and
trustworthiness.

The final report includes a detailed description of the development, outcomes, and
findings of seven field-level demonstration projects in which SSA field personne!l obtained
state CHR information to screen persons applying to serve as representative payees. The
report also contains an overview of CHR dissemination laws, policies, and procedures in a
sample of 19 states and the District of Columbia, and a discussion of the findings of staff
research into contemporary uses of background screening beyond the confines of the
demonstration project.

The final report reflects the cooperative spirit in which this unusual and ground-
breaking demonstration initiative was undertaken. The project itself benefited substantially
from the skills, extensive experience, and commitment of officials from both the social
services and criminal justice communities. We believe that we not only have responded to
the specific questions that were at the center of this project, but that we have proven that
through such cooperative efforts solutions can be found to many of this country's social order
problems.

We hope that this work will prove useful to legislators, public policymakers, social
services administrators, and criminal justice officials and will guide them in making informed
decisions about social policy,

Gwen A. Holden
Executive Vice President
National Criminal Justice Association
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NATIONAL CRIMINAL JUSTICE ASSOCIATION

DEMONSTRATION PROJECT FOR STATE ASSISTANCE IN
THE CONDUCT OF BACKGROUND CHECKS OF POTENTIAL
REPRESENTATIVE PAYEES FOR FEDERAL ENTITLEMENT PROGRAMS

EXECUTIVE SUMMARY

Introduction

Qver the past three years, the U, S, Department of Health and Human Services (DHHS), Social
Security Administration (SSA) and the National Criminal Justice Association (NCJA) have conducted a
national demonstration project on criminal history checks of potential representative payees under the SSA’
Supplemental Security Income (SSI) and Retirement, Survivor, and Disability Insurance (RSDI) programs.’

The demonstration initiative was carried out by the NCJA and the SSA under a grant from the
DHHS’ Administration on Aging, The project’s purpose was twofold: to explore the feasibility of forming
intergovernmental partncrshlps between SSA field personnel and state law enforcement officials to establish
criminal history screening procedures involving fingerprinting of payee applicants, and to help the SSA
determine the usefulness of state criminal history records (CHR) as a source of information concerning
payee candidates’ character and trustworthiness,

Through the demonstration project, the NCJA and the SSA found that it is feasible for the SSA to
work with state and local criminal justice agencies to establish systems to obtain state CHR information
regarding payee applicants based upon fingerprint identification of those applicants, Project experiences also
indicated that a CHR screening requirement is not likely to adversely affect payee candidates’ willingness to
proceed with the application process.

The demonstration project also produced valuable information for the SSA’s consideration ir
determining the practical value of CHR information in the payee appointment process. Five percent of
applicants screencd were found to have histories of felony convictions; of these, 46 percent were appointed to
serve as payees in spite of their conviction histories. Thus, conviction information may not be an overriding
factor in the context of all information that must be considered by SSA field personnel.

This study likewise produced infcrmation that will help the SSA in its examination of the potential
usefulness of CHR information as a predictor of payee performance but did not produce a definitive answer
on that matter, A separate but related study that the SSA has undertaken is expected to yield information
on the payee performance of self-reported felons.?

To arrive at a final decision on the efficacy of payee CHR background checks, the SSA necessarily
will weigh carefully cost management, accountability, and public safety considerations,

Backgs ound

Federal and state entitlement programs are a primary source of financial support for several million
elderly and disabled Americans, as well as spouses and dependent survivors of deceased wage earners.
Under many of these entitlement programs, beneficiaries who are unable to manage their own financial
affairs due to illness, severe mental or physical disability, or chemical dependency rely on representative
payees to receive and manage their benefits.

! Under §§ 205 and 1631 of the Social Security Act (42 U.S.C. 405 and 42 U.S.C. 1383), the SSA Is authorized to appoint individuals
or organizations to manage entitlement payments on behalf of beneficiaries who are tinable to manage thelr own financial affairs, These
individuals are called representative payees.

’The Congress, in § 5105 of the Omnibus Budget Reconciliation Act of 1990 (Pub, L. 101-508), dirccted the SSA to explore the
feasibility of obtaining ready access to records of federal criminal fraud convictions and determine the types of payee applicants most likely
to have criminal histories, The Congress and SSA officials hoped to gain insights on the sultabllity of persons with felony convictions to
serve as payees. To mect the latter requirement, the SSA has conducted the Representative Payce Felony Study. Under that study the
SSA cxamined the performance of a sample of representative payees who voluntarily admitted to felony convictions on their payee
applications, The findings of that work likewise would inform SSA officials' determination of the overall usefulness of felony conviction
information in the payee appointment process, Work on that study recéritly was completed.

.
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In a relatively small number of cases in which assistance agencies must certify payees, the payees
willfully have misappropriated benefits for their own personal gain, In the few litigated cases, some payees
who misappropriated benefits from SSA entitlement programs were found to have felony conviction records,
These cases have drawn the attention of social services administrators and, notably, the U, S. Congress and
have given rise to various SSA initiatives directed at improving the level and quality of available information
on payee applicants,

Under a grant from the DHHS’ Administration on Aging, the NCJA and the §SA, in cooperation
with criminal justice agencies in six states, undertook the national demonstration project to assess the
feasibility of using state CHR to screen representative payee candidates under the SSI and RSDI-programs,

Study Methodology

The NCJA devoted the first nine months of the demonstration initiative to helping SSA officials
understand states’ existing CHR dissemination policies and protocols. The NCJA made several presentations
to and participated in numerous meetings with various SSA administrative and field supervisory personnel
concerning how state criminal history record systems operate; what types of personal identificrs and offense-
related data these systems contain on subjects; what government officials have access to this information and
how they are authorized to use it; and how fingerprints are taken, stored, and retrieved,

The SSA focused particularly on considering several practical, political, and, to some extent,
uncoatrollable, factors that ultimately would affect the policy and operational parameters for the
demonstration project, SSA manpower and financial resources ranked high among the practical
considerations. Personnel and funds would be needed to support the initiation and conduct of CHR
screening and, in the event fingerprinting was to be undertaken, additional service costs also would bave to
be accommodated. The SSA would be asking field personnel to take on a new task, one that SSA personnel
might perceive to be in conflict with their responsibilities as social services representatives,

The SSA also was concerned that requiring CHR screening, particularly screening that would invoive
fingerprinting, would discourage many qualified persons from volunteering to serve as payee applicants. The
SSA, already facing a diminishing pool of payee applicants, worried that potential resentment or fear of CHR
screening could reduce that pool further,

Implementation Issues

Before the SSA and the NCJA could proceed with the design and implementation of demonstration
project protocols, the SSA needed to resolve three major policy issues that would define the scope and focus
of payee applicant CHR screening, The first of these issues was whether fingerprints would be required to
initiate CHR screening of payee applicants. The second issue concerned which payee applicants would be
subject to CHR screening, Finally, the SSA had to decide what offense-related data generated by CHR
searches might inform decisions about payee applicants’ trustworthiness, and how offense-related data on an
individual payee applicant would be used in making decisions about that specific applicant’s suitability.

In consulting with the NCJA and various law enforcement officials, the SSA learned that many states
recommend or require fingerprints to initiate CHR searches. Fingerprints, which are unique to each
individual, are a more reliable means of proving identity than names, which can be changed, misspelled, or
shared by more than one individual,

The SSA weighed the increased reliability of fingerprinting as a basis for CHR searches against the
potential for the public to perceive fingerprinting of payee applicants as overly intrusive. CHR searches
without fingerprint verification potentially can fail to identify criminals who use false identifying information
or, conversely, can incorrectly link innocent persons with criminal histories belonging to other persons with
similar names and identifying information, As a result, states generally will not guarantee the validity of
CHR scarches conducted without fingerprint verification, and some will not conduct CHR searches for non-
criminal justice purposes without fingerprints.

In making its decision, the SSA assessed and carefully evaluated overall program accountability
interests; the fiscal and general safety and security interests of SSA beneficiaries; the privacy interests of
payce applicants; and several practical and political considerations, SSA project staff therefore chose to




employ fingerrrinting as a means of ideatification for CHR screening under the project. The SSA concluded
that use of fingerprints to initiate background checks would be more likely than names to correctly identify
the individual being subjected to background checks and therefore are the most reliable means of protecting
the interests of both payee applicants and beneficiaries.

The SSA also had to consider whether to conduct CHR screening on applicants who were close
family members of the beneficiaries, The SSA foresaw possible questions concerning the appropriateness or
negative practical or political repercussions of requiring relatives of beneficiaries--parents, adult children,
siblings, spouses, or other relatives--to be fingerprinted or subjected to criminal history background checks,
SSA personnel believed that, for applicants closely related to beneficiaries, CHR would not be as relevant to
potential performance as it would be for other applicants. The SSA questioned the efficacy of rejecting
family members who already had been determined by state or local authorities as suitable to act on behalf of
beneficiaries for purpoves other than management of SSA benefits payments, In the case of a parent filing
to serve as payee for a minor child, SSA believed that, even if the parent had a conviction history, it would
be especially difficult to justify appointing a third party as payee when the state has never found a reason to
remove the child from the parent’s custody. Moreover, SSA personnel anticipated potential for adverse
public reaction to a procedure that, in situations involving beneficiaries’ family members, could be perceived
as overly intrusive. In light of these considerations, the SSA decided to exempt grandparents, parents, and
adult children of beneficiaries from CHR screening,

On ¢he matter of the use of CHR information, the Social Security Act barred the SSA from
appointing any applicant found to have felony convictions specifically for social security fraud under §§ 208 or
1632 of the Act. Standing SSA policy directed field personnel to consider any other CHR information in the
context of all information available about payee applicants. That policy also directed personnel to reject any
applicant found to have a felony conviction unless no suitable alternative candidate could be found. For the
purposes of the project, the SSA adopted an additional policy of automatically rejecting payee applicants who
were found to have felony convictions but did not admit to those convictions on their applications.

Demonstration: Sites

In order to accommodate sufficient variations of the project model to reflect its application under
varying conditions, while staying within NCJA: and SSA resource constraints, the NCJA and the SSA agreed
to identify six states for demonstration projects. In choosing demonstration sites, project staff sought
sufficient geographic distribution, demographic diversity, expressed interest in project participation, unique
experience in CHR-related activities, and active involvement in past NCJA research efforts.

Projest staff also took into account state repositories’ resource constraints and the potential impact
that the additional volumes of CHR requests from payee applicant screening could have on state repositories’
operations and resources. In light of these considerations, project staff concluded that, in demonstration
states with large populations or large numbers of SSA beneficiaries concentrated in specific locales,
demonstration programs would be established for a region of these states, rather than statewide.

Prior to implementation of each state demonstration project, the NCJA arranged meetings between
SSA representatives and state and local criminal justice officials to discuss demonstration project operations.
At cach of these meetings, participants described their agencies’ operational capabilities, limitations, and
policies in order to inform decisions about procedures for each demonstration project and facilitate
interagency coordination. The projects then were implemented and continued to operate as follows:

Figure 1: Demonstration Project Timetable

Demonsiration Site Implementation Dsnte Termination Date Approx. Duration
Cook County, Itl. Dec. 4, 1991 Mar. 31, 1992 4 months
Dade County, Fia, Feb. 3, 1992 Sept, 11, 1992 7 months
New Jersey Apr, 1, 1992 Aug. 15, 1992 4 1/2 monts
Idalo June 22, 1992 Dee, 4, 1992 5 1/2 months
Sacramento and Kern Countles, Calil, Aug. 24, 1992 Jan, 25, 1993 5 months
Greater Kansas City, Mo, Sept. 14, 1992 Jan, 29, 1993 4 1/2 months
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Study Limitations

The study produced the desired assessment of the potential for cooperation between the SSA and
state authorities in establishing CHR screening procedures, and produced important insights into the
practicality of screening payee applicants, However, limitations on the project scope affected the value of
information generated by the study on the feasibility of CHR screening,

The SSA’s decision to exempt beneficiaries’ parents, grandparents, spouses, and adult children from
CHR screening substantially reduced the number of payee applicants screened under the demonstration
project, In Cook County, for example, the total number of payee applicants was estimated by the SSA to be
slightly more than 1,200 per month, With the specified categories of relatives excluded, about 400 per month
actually were screened under the study, The estimated number of payee applicants subjected to CHR
screening checks under the project consequently was about one-third of the total number of payee applicants
processed in Cook County each month, Overall, the SSA estimates that the exempted types of relatives
comprise about 80 percent of the total payee population nationwide, The elimination of that number of
potential payees from CHR screening under the demonstration project significantly reduced the project scope
in such a way that the data generated cannot be generalized onto the entire universe of payee applicants.

A judgment of the appropriateness of allowing convicted people to serve as payees turns on whether
conviction histories indicate a greater likelihood of payee malfeasance. The NCJA/SSA study focused on
examining the feasibility of payee applicant CHR screening and did not encompass an assessment of whether
a correlation exists between conviction histories and payee performance. Consequently, the study does not
answer directly the question of whether it is good policy to allow convicted people to serve as payees Other,
related studies are expected to provide the SSA information that will inform decisions on the matter.?

Likewise, the study did not encompass a complete assessment of the potential impact and technical
feasibility of implementing payee CHR screening nationally as part of the SSA’s normal field operations.
The SSA did not have the necessary systems available during the prOJcct period to determine the number of
payee applicants nationally and only now is implementing such a system.' Reliable estimates of the national
volume of applicants are necessary to fully determine the potential costs and impacts of payee screening.

Findings and Conclusions

Project Perfonnance

Project experiences have demonstrated that it is feasible for the SSA to work with state and local
criminal justice agencies to establish systems to obtain state CHR information regarding payee applicants
hased upon fingerprint identification of those applicants. After making adjustments to project procedures
during the initial stages of demonstration project implementation, the state demonstration projects generally
operated smoothly. The SSA and state and local agencies were able to establish direct communication lines
to ensure coordinated operations and facilitate timely, effective resolution of operational problems.

The local law enforcement agencies that provided fingerprinting services for the project had varying
levels of experience and requirements for conducting applicant fingerprinting for non-criminal justice
purposes. For a few of the local law enforcement agencies involved, the project provided an opportunity to
implement applicant fingerprinting procedures for the first time, A number of the local agencies already
had in place applicant fingerprinting services and were well-equipped to accommodate the SSA’s payee
applicants. In every case, local law enforcement aJencies were able to work with SSA to set up
fingerprinting procedures appropriate to the needs of the project,

3 Sec footnote 2, page 1.

* In fall 1992, the SSA began implementation of the Master Representative Payee File, an automated system that will provide SSA
personnel with essential identifying information about current and past payces as well as historical information on those payees'
performance, This system is intended to produce data on the national volume of payee applicants, The system is currently in operation
and is being loaded with information about past and present payees. The SSA expects to finish this information toading process within
the next year.




Similarly, state agencies that provided CHR services for the project were able to work with SSA to
establish special billing procedures to meet the needs of the project. State repositories also provided training
to help SSA personnel understand the formats, symbols, and special language used in state CHR reports.

State and local law enforcement agencies were able to process the limited volumes of applicants
screened under the study, However, state and local agency officials were skeptical about whether they could
accommodate the full volume of payee applicants, including those applicants who were exempted from
screening under the study, with current resources and technology.

Social services agencies and law enforcement authorities necessarily operate from different
perspectives. For example, social services agencies may seek to protect the privacy of clients by maintaining
as little sensitive information on those persons as possible, whereas law enforcement authorities, in their
efforts to protect the general public safety, may attempt to maintain as much information on persons it
contacts as possible. Despite these practical and philosophical differences between the SSA and law
enforcement agencies’ organizational missions, these federal, state, and local officials worked together
effectively to build CHR screening capabilities.

In fact, state and local criminal justice agencies involved in the project reported that working with
the SSA provided them with valuable insights into the needs and perspectives of social service agencies,
which increasingly are drawing on state CHR as a decision making resource. State and local officials noted a
growing trend toward increased use of CHR for non-criminal justice purposes and acknowledged that
<riminal justice authorities must be prepared to meet this growing demand.

Continuing advances in technology such as the automated fingerprint identification systems (AFIS)
and "live scan" fingerprinting devices used under the project may have a significant impact on criminal justice
information system capabilities. It is hoped that new technologies will dramatically increase the speed and
efficiency of CHR screening procedures and help states accommodate increased volumes of CHR requests.
Morcover, the U. S. Department of Justice, Federal Bureau of Investigation’s development of a national,
interstate criminal identification network may further encourage technological advances and make timely
federal and 50-state CHR checks readily available for non-criminal justice purposes.

CHR Screeening Cutcomes

As of June 18, 1993, NCJA staff had collected data on the processing of 2,652 payee candidates at all
demonstration sites combined. Of all payee candidates, 96, or slightly less than four percent, did not pursue
applications for payeeship, Thirty-five, or slightly more than one percent of all candidates said that they did
not apply out of objection to the CHR screening or fingerprinting requirements (See Figure 2).

Figure 2: Payee Candidate Drop-Outs

" Candidates | #that % that ob}“ e b}"’ that # that % that
Site Subject to | didmot  did not :;HR ° :;HR ebjected o objected to
Screening apply apply ing aing fingerprinting  [fingerprinting

Caok County, lil. 1267 41 3.24% 6 047% 11 0.86%

| Dade County, Fia, 188 5 2.66% 1 053% 2 1.06%
Idaho 143 8 5.59% 0 0.00% 4 2.9%
Konsas City, Mo. 111 8 7.21% 1 0.96% 2 1.80%
Kern 4Sacramento 353 23 6.33% 2 055% 0 0.00%
Counties, Calif.
New Jersey 580 11 1:.90% 1 0.17% 5 0.86%

{L_Natlons! Totals 2652 d 9 3.62% 11 041% 24 0.90%

‘ These figures indicate that a CHR screening requirement likely will not adversely affect the
willingness of payee candidates to proceed with the application process. This finding could reflect a growing
familiarity among the general public with such procedures and a general sensitivity to the need for special
measures to protect vulnerable citizens, Furthermore, it is possible that some of those who declined to
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pursue applications did so because they feared detection of personal histories of criminal behavior. Thus, the
CHR screening may in fact have deterred would-be predatory criminals from victimizing beneficiaries.

SSA field personnel requested CHR information for the 2,556 representative payee candidates who
proceeded with applications. Of those requests, 190, or seven percent, were returned unprocessed by state
CHR repositories due to unusable fingerprints, missing identifying information, or other processing errors,
The vast majority of these rejections, 171, occurred during the early phases of operation at the first
demonstration site in Cook County and were attributable to processing errors that were worked out as the
project continued. Thus, CHR request rejection rates at the remaining sites ranged from about one to three
percent. Due to the time involved in reissuing CHR requests, the SSA chose to waive the screening
requirement for those applicants for whom CHR requests were rejected.

Criminal History "Hit" Rates

For 2,366 applicants, procedures established under the project were successful in yiclding a CHR
response from the state CHR repositories. Data on both the outcome of CHR requests and subsequent
appointment decisions was available for a sample of 2,177 cases for all demonstration sites combined.®

In 196, or approximately nine percent, of the sample cases, CHR searches resulted in “hits,” or
discovery of criminal conviction histories (See Figure 3). For 102, or approximately five percent of the
sample, screening revealed histories of felony convictions. Another 94, or approximately four percent, of
applicants were found to have records of misdemeanor convictions only,

In general, these cumulative "hit rates" under the project comport with rates for the general
population of applicants subject to CHR screening for non-criminal justice purposes. However, local hit
rates at the Dade County and Sacramento County demonstration sites were significantly higher than the
national average. Of 144 applicants screened in Sacramento Connty, 15, or approximately 10 percent, were
found to have felony convictions; another 18, or 12.5 percent, had records of misdemeanor convictions only.
Of 122 applicants screened in Dade County, 20, or approximately 16 percent, had felony conviction records.

Project staff could not identify any definitive reasons for the higher local hit rates in Sacramento and
Dade Counties. However, the variances do indicate the possibility that the SSA could expect higher hit rates
in certain localized areas if CHR screening were implemented as a broader, operational policy.

Figure 3: CHR "Hit" Rates

Applicants Applicants Overall | Applicants Felony ::;5;2:::’ w/ M::::;
Site screened | w/ couviction  "hif" w/ felony "hit" it nor "‘,.h.‘.,
with CHR histories rate | convictions  rmte convictions y
_ only rate

Cook County, I, 1007 56 5.56% 39 3.87% 17 1.69%
Dade County, Fla. 122 28 22.95% 20 16.39% 8 6.56%
Idaho 131 10 7.63% 3 2.25% 7 5.34%
Knnsas City, Mo. 88 s 5.68% 2 221% 3 341%
Kern County, Ca, 15¢ s 943% 6 37% 9 5.66%
New Jersey 526 49 9.32% 17 3.23% 32 6.08%
Sacramento County, Ca. 144 33 22.92% 15 10.42% 18 12.50% :
Natloanl Toials 21T 3 196 9.00% 102 4.69% 94 4.32%

Use of CHR Data in Payee Appointments

The study found in practice that CHR actually may be of questionable practical value to the
personnel faced with appointment decisions. SSA claims representatives appointed 46 percent of applicants
with felony convictions; 79 percent of misdemeanants were appointed to serve as payees (See Figure 4).

5 Due to omissions in data submitted by $SA personnel, data on the outcome of CHR requests and/or applicant processing was
unavailable for 189, or cight percent, of the 2,366 cases in which CHR requests were not rejected,
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Disposition of applicants with felony convictions varied widely by site; of applicants with felony convictions in
Sacramento County, 33 percent were appointed to serve as payees, while 70 percent of applicants with felony
convictions in Dade County were appointed to serve as payees. The data seem to indicate that conviction
information was not an overriding factor in appointment decision making. SSA claims representatives
consider CHR in the context of other criteria and subjective judgments about the character of the applicants,

Figure 4: Handling of Applicants with Convicticn Records

Applicants Felons Percent of | Applicants with Misde- Percent of
Site with felony felons misdemesnor meanants misemesnuiiis

convictions  "PPOIOted o ointed | couvictionsonly  sppolnted  mppolnted
Cook County, Iil, 39 16 41% 17 12 N%
Dade Couaty, Fla, 20 14 % 8 100%
Idahko 3 2 61% 7 100%
Kansas City, Mo. 2 0 0% 3 100%
Kera Couaty, Calif. 6 2 3% 9 7 %
New Jersey 17 8 47% k7] 28 88%
Sacramento County, Calif. 15 S 33% 18 9 50%
National Totals 102 47 46% 94 74 %

CHR Screening Costs and Impacts

The costs of fingerprinting and CHR information services combined varied widely among
demonstration sites, ranging from $10 to $37 per applicant; factoring in the volumes of applicants at each
site, the average cost of screening under the project was slightly more than $21 per applicant, according to
SSA estimates. The amount of time that final appointment decisions had to be delayed while claims
representatives awaited responses to CHR requests alsc varied by site, ranging from an average of 14 days in
Idaho to more than 104 days in California; the national average was about 45 days (See Figure 5).

To comply with laws that prohibit delaying benefits payments longer than 30 days, field personnel
had to institute special procedures to appoint applicants on a conditional basis pending the outcome of CHR
checks, and in some instances, directly paid beneficiaries while awaiting CHR information on payee
applicants. The SSA must assess whether such lengthy waiting periods and the resulting special procedures
would be detrimental to the payee appointment process over a long period of time.

Figure 5: Average CHR Waiting Times
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Contemporary Developments in Background Screening

Supplemental research to examine the use of background screening beyond the purview of the
demonstration project has raised issues that are relevant to the SSA’s consideration of payee applicant
screening, NCJA research found that background screening of applicants for certain employment and
volunteer positions is coming into increasing use in situations where the employee or volunteer potentially
could cause harm to people or property. This increase is apparent especially in professions involving the
direct care and education of children, where publicized cases of child abuse by workers who turned out to
have pre-existing records of relevant criminal behavior have fueled a rise in applicant CHR screening. Given
such cases, CHR screening likely is useful in identifying some troublesome candidates.” However; CHR
screening cannot indicate a likelihood for employee or volunteer malfeasance when the applicant previously
has not been arrested, or in most jurisdictions, convicted, of criminal behavior,

Employers and volunteer recruiters also have resorted to a variety of other background screening
techniques, such as credit history review and personality testing, Like CHR screening, each method may
provide information that is useful in helping to predict applicants’ likely performance, and may help identify
troublesome candidates. However, some techniques may be especially costly in terms of the money and
labor required. Some techniques also may yield results that can be misinterpreted to indicate dangerous
characteristics in candidates who actually are well-qualified, In addition, like CHR screening other
background screening methods in some instances may fail to detect applicants’ potential for wrongdoing.
Therefore, regardless of the screening technique used, recruiters should not assume that background checks
that produce no negative finding completely rule out the possibility of incidents of employee or volunteer
malfeasance and should take actions to monitor the performance of people in sensitive positions.

Recommendations

In judging the value of CHR information in appointment decisions, the SSA must decide the
appropriateness of allowing convicted individuals to serve as payees. 'The answer to this question hinges at
least in part on whether conviction histories indicate a greater likelihood of payee malfeasance. The
NCJA/SSA demonstration project was limited to an examination of the feasibility of CHR screening and
therefore did not assess how applicants’ conviction histories corresponded to their performance as payees
(see footnote 2, page ix).

Ultimately, more information is needed to assess fully the value of as well as the SSA’s and states’
ability to accommodate CHR screening in the representative payee appointment process. Therefore, the
NCIJA recommends that the SSA:

e obtain CHR information on a random sample of payees and assess the performance of those payees
in order to evaluate how conviction histories correlate to payee performance. Such a study should
include payees who are beneficiaries’ family members in order to help determine the prevalence and
relevance of conviction histories among beneficiaries’ close family members; and

° as it develops more complete information on the annual number of new payee applicants nationwide,
use that information to work with state agencies on determining the potential costs of applicant
screening as a nationwide policy and whether such applicant screening could be accommodated by
state repositories and within SSA procedures and resource limitations.




CHAPTER I
INTRODUCTION

Federal and state entitlement programs are a primary source of financial support for
several million elderly and disabled Americans, as well as spouses and dependent survivors of
deceased wage eamers. Under U. S. Department of Health and Human Services' (DHHS)
Sccial Security Administration (SSA) entitlement programs, beneficiaries who are unable to
manage their own financial affairs due to illness, severe mental or physical disability, or
chemical dependency rely on "representative payees" to receive and manage their benefits.

In instances where representative payees are necessary, social service agencies
managing these entitlement programs have sought to appoint as payees fémily members, close
friends, or caretaking institutions with custody of beneficiaries. However, increases in the
numbers of entitlement program beneficiaries who are destitute and without family support
has increased reliance on payee candidates with less clearly defined ties to beneficiaries.

In some instances, however, such payees have wiilfully misappropriated benefits for
their own personal gain. In light of recent cases in which payees who misappropriated
benefits from SSA entitlement programs were found to have felony conviction records, the
SSA and the Congress have sought to examine the possibility of using state Criminal History
Records (CHR) as a source of information to help evaluate the character of potential payees.

The DHHS' Administration on Aging (AoA), meanwhile, has sought to improve
protection of low-income and minority older people who are at risk due to diminished mental
or physical powers by fo:tering the development and demonstration of service models that
improve the quality of representative payee appointments and services. By helping improve
entitlement services in general, the AoA also has sought to encourage increased participation
in entitlement programs,

Under a grant from the AoA, the National Criminal Justice Association (NCJA) and
the SSA, in cooperation with criminal justice agencies in six states, undertook a

demonstration project to assess the feasibility of using state CHR to screen representative




payee candidates under the SSA's Supplemental Security Income (SSI) and Retirement,

Survivor, and Disability Insurance (RSDI) programs,'

Background

Under the Social Security Act of 1935, the Congress created a system of entitlement
programs whereby needy individuals could receive financial assistance from state and federal
governments. One of these programs, the RSDI program, entitles retirees, disabled wage
eamers, and dependent survivors of deceased wage eamers to receive government financial
assistance. To qualify for the RSDI program, applicants must meet minimum requirements
for length of time in qualified employment.

Social Security Act amendments enacted in 1939 authorized the SSA to appoint at its
discretion representative payees to receive and manage benefits on behalf of entitlement
beneficiaries whom the SSA judges to be incapable of managing their own day-to-day affairs,
The amendments required the SSA to certify payees "on the basis of an investigation . . .
[and] adequate evidence that the certification is in the interest of the individual [beneficiary]"
(42 U.S.C. 405())).

Under the Social Security Amendments of 1972 (Pub. L. 92-603), the Congress added
the SSI program to the system of social security entitlement programs. Under the SSI
program, needy individuals with incomes below levels recognized as sufficient may receive
supplemental income assistance. In addition, disabled people, including people considered
disabled due to substance addiction, who are unable to meet the work history and tax
contribution requirements of the RSDI program, often qualify for SSI benefits. The payee
appointment provisions rules also apply to the SSI program.

Until the mid-1970s, the SSA encountered few problems with its existing
representative payee appointment process. In most instances, family members, close friends,

and caretaking institutions with custody of beneficiaries stepped forward to serve as payees

! Under §§ 205 and 1631 of the Social Security Act (42 U.S.C. 405 and 42 U.S.C. 1383), the SSA
is authorized to appoint individuals or organizations to manage entitlement payments on behalf of
beneficiaries who are unable to manage their own financial affairs. These individuals are called
representative payees.




and discharged their duties responsibly, However, changing lifestyles and economic
conditions and the trend toward deinstitutionalization of the less severely mentally ill have led
to a growth in the number of SSA beneficiaries who are isolated from families and other
traditional networks of support. These beneficiaries generally are poor, uneducated, and
physically or mentally handicapped. In many instances, these individuals are homeless and/or
suffer from substance addiction.

Thus, in recent years, the SSA often has been forced to appoint as payees volunteers
with uncertain or no familial relationships or long-term commitments to beneficiaries, In a
few instances, those payees have misappropriated benefits payments, often leaving
beneficiaries with insufficient means to nourish, clothe, and shelter themselves at even the
most basic level. The victimization of beneficiaries by their representative payees has led
government leaders to seek ways to guard against the appointment as payees of individuals
who might abuse this trust and misappropriate funds. '

In several recent highly publicized cases involving payee misappropriation, the payees
had records of multiple convictions for such felonious offenses as check fraud, extortion, and
robbery prior to their appointments as payees, These revelations led the SSA and the
Congress to investigate the possibility of accessing state and local CHR as a potential means
of determining the trustworthiness of prospective payees,

Subsequently, under a purchase order from the SSA, the NCJA, a leading national
organization in the field of criminal justice and public safety research and policy planning,
arranged a conference of officials from entitlement programs and criminal justice agencies at
the federal and state levels, as well as representatives of concerned interest groups, to discuss
issues surrounding available state CHR information, means of access to that information, and
the potential for cooperation between federal and state agencies in conducting background
checks of representative payee candidates for SSA and other entitlement programs.

In preparing background information for the conference, NCJA staff attended several
congressional hearings and followed the progress of proposed legislation regarding
background checks for SSA representative payees, The NCJA also conducted legal research
on court decisions addressing the responsibility of the SSA for conducting background checks

of potential payees and on state statutes affecting dissemination of CHR information for the
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purpose of conducting background checks. In addition, the NCJA reviewed technical reports
concermning state-of-the-art technologies that could be applied to coordination of criminal
records checks among states and the federal govermnment,

To ensure that the conference would benefit from a sufficient body of experience and
expertise in the criminal justice and social services, the SSA and the NCJA invited officials
from a sample of 19 states and the District of Columbia to participate. The sample
jurisdictions were chosen on the basis of their geographical distribution among the 10 federal
administrative regions and whether the jurisdiction had a history of significant contact and
cooperation with the NCJA in other projects. Those jurisdictions were: in Region I, New
Hampshire and Rhode Island; Region II, New Jersey and New York; Region III, Virginia
and the District of Columbia; Region IV, Florida and North Carolina; Region V, Illinois and
Michigan; Region VI, Oklahoma and Arkansas; Region VII, Missouri and Nebraska;
Region VIII, Montana and Wyoming; Region IX, California and Hawaii; and Region X,
Idaho and Washington.,

Although not all invited states were able to send representatives to the conference,
these jurisdictions generally expressed considerable interest in keeping abreast of the
outcomes of the conference and participating in any future activities that might be developed
as a result of ideas put forward during the one-day seminar, Most of the states recognized
that efforts to explore SSA access to CHR for background checks would complement their
own efforts to facilitate records sharing for similar purposes. In addition, several states
indicated a willingness to participate in a federal demonstration project to develop models of
CHR access should the possibility arise,

The conference was held March 15, 1990, in Washington, D, C. Conference
participants indicated general agreement that CHR potentially could prove to be a valuable
resource in the payee certification process. However, discussions at the conference brought to
light a wide range of complex issues that the SSA would need to consider before employing
CHR in payee appointment decision making, Among those issues were limits on the
dissemination of CHR information for non-criminal justice purposes; protection of payee
applicants' privacy; deficiencies in the completeness and timeliness of CHR data bases; the

relevance of various CHR data to appointment decision making; and the responsibility for
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decisions based on CHR information, In light of these issues and the potential value of CHR
information, the NCJA and the SSA agreed to pursue a demonstration project to test the use
of CHR in payee appointments,

At the meeting, the NCJA and the SSA also considered the relative usefulness of
federal CHR information maintained by the U. S, Department of Justice's Federal Bureau of
Investigation (FBI). However, the NCJA and the SSA found that, at that time, the FBI's CHR
data base only was partially automated and, as a result, FBI CHR checks for non-criminal
justice purposes likely would be prohibitively slow -- taking as long as six months -- and lack
the most current and critical information.> Therefore, the NCJA and the SSA chose to focus
on the possibility of using state CHR in the payee candidate evaluation process.

To support the development of such a demonstration initiative, the NCJA sought
funding from the AoA under a discretionary grant program that sought projects to improve
the effectiveness and efficiency of programs for the elderly by testing new models, systems,
and approaches for providing and delivering services. Among its more specific objectives,
the AoA sought to address protection of low-income and minority elderly people who are at
risk due to mental or physical incapacities by supporting research intended to improve the
quality of representative payee appointments and services, On an application from the NCJA,
the AoA awarded funds to the NCJA to explore the potential for cooperation between state
agencies and the SSA in using state CHR to screen representative payee applicants,

Later that year, the study gained additional significance when the Congress, in the
Omnibus Budget Reconciliation Act of 1990, addressed the performance of payees with
criminal offense histories. Under that act, the SSA was directed to explore the feasibility of
obtaining ready access to records of federal criminal fraud convictions and identifying the

types of payee applicants most likely to have felony convictions,

? 'The FBI since has been engaged in extensive efforts to improve the speed and quality of national
CHR checks for non-criminal justice purposes, These efforts include the construction of a new
headquarters for the FBI's Criminal Justice Information Services Division and the development of an
automated interstatc CHR sharing network. Implementation of these systems is scheduled to begin in
1995, See discussion of page 67.




Through a study on the types of payee applicants most likely to have criminal
histories, the Congress and SSA officials hoped to gain insights on the suitability of persons
with felony convictions to serve as payees, To meet this congressional requirement, the SSA
established a separate, but related, study, the Representative Payee Felony Study, to ascertain
the overall usefulness of CHR information in the payee appointment process, Under that
study, the SSA examined the criminal histories and performance of a sample of representative
payees who voluntarily admitted to felony convictions on their payee applications. Work on
that study has been completed and the results are expected to be delivered to the Congress in
early 1994,

Methodology

As a result of the March 1990 meeting and subsequent research, the NCJA identified a
variety of issues that assistance agencies such as the SSA must address in order to implement
a CHR checking system, For example, substantial variation currently eaists among states in
statutory and practical limitations on what types of CHR information may be available, which
individuals or organizations may have access to such information, and what procedures those
individuals or agencies must follow in order to obtain information. Other issues of pastigular
relevance to the NCJA's work include the relative merits of name-based and fingerprint-based
identification systems; the volume of records checks to be conducted; definitions of what
types of payee candidates would be subject to records checks; procedures for integrating
criminal history information into the payee certification process; and the designation of
organizations or individuals to assume responsibility for ultimate decisions on payee
certification,

The NCJA devoted the first nine months of the project to helping SSA officials
understand states' existing CHR dissemination policies and protocols. The NCJA made
several presentations to, and participated in numerous meetings with, various SSA
administrative and field supervisory personne! concerning the operation of state CHR systems;
the types of personal identifiers and offense-related data these systems contain on subjects;
government officials' access to this information and authority to use it; and the taking,

storage, and retrieval of fingerprints.




The SSA in preparing for project implementation focused particularly on several
practical, political, and, to some extent, uncontrollable, factors that ultimately would affect the
policy and operational parameters of the demonstration project. SSA manpower and financial
resources ranked high among the practical considerations; personnel and funds would be
needed to support the initiation and operation of CHR screening and, in the event
fingerprinting was to be undertaken, additional service costs also would have to be
accommodated, The SSA would be asking field personnel to take on a new task that SSA
personnel might perceive to be in conflict with their responsibilities as social services
representatives.

The SSA also was concerned that requiring CHR screening, particularly screening that
would involve fingerprinting, would discourage many qualified people from volunteering to
serve as payee applicants, The SSA, already facing a diminishing pool of payee applicants,
worried thz;t potential resentment or fear of CHR screening could reduce that pool further.

Demonstration project experiences illustrate that it is feasible for SSA field personnel
to obtain state CHR information for use in payee appeintment decision making in states with
laws and policies that permit such uses of CHR, However, the NCJA concluded that in order
to assess more thoroughly the feasibility and efficacy of conducting payee CHR screening on
a nationwide basis, the SSA independently would need to examine a broader base of
information on states' CHR access laws and other organizations' experiences in conducting
CHR screening programs, In addition, the NCJA suggested that an exploration of experiences
with other methods of background investigation, such as credit history review and field
investigation, might help the SSA to determine the appropriateness of CHR screening relative
to other screening techniques.

In conducting research to support planning of the demonstration projects, the NCJA
discovered a widespread use of CHR screening and various other background investigation
techniques beyond the purview of the demonstration project. At the SSA's request, therefore,
the NCJA undertook supplemental research and a literature review to identify, document, and
examine the use of CHR screening by government agencies, businesses, and other
organizations seeking to assess the trustworthiness of candidates for employment or volunteer

positions. In addition, the NCJA explored the use of other background investigation
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techniques to help screen employment and volunteer candidates. The findings of the NCJA's

work in these areas is related in Chapter IV of this report and in the report's bibliography.

Study Uses and Limitations

The study produced the desired assessment of the potential for cooperation between
the SSA and state authorities in establishing CHR screening procedures, and produced
important insights into the practicality of screening payee applicants. However, limitations on
the scope of the project affected the value of information generated by the study on assessing
the feasibility of the national implementation of CHR screening,

The SSA's decision to exempt beneficiaries' parents, grandparents, spouses, and adult
children from CHR screening substantially reduced the number of payee applicants screened
under the demonstration project (See Chapter II, "The Demonstration Project"). In Cook
County, for example, the total number of payee applicants was estimated by the SSA to be
slightly more than 1,200 per month, With the specified categories of relatives excluded,
about 400 per month actually were screened under the study. The estimated number of payee
applicants subjected to CHR screening checks under the project consequently was about one-
third of the total number of payee applicants processed in Cook County each month, Overall,
the SSA estimates that the exempted types of relatives comprise about 80 percent of the total
payee population nationwide. The elimination of that number of potential payees from CHR
screening under the demonstration project sigrificantly reduced the scope of the project to the
extent that the data generated by the feasibility study cannot be used to draw conclusions
about the entire universe of payee applicants.

A judgment of the appropriateness of allowing people with criminal histories to serve
as payees turns on whether felony convictions indicate a greater likelihood of payee
malfeasance. The NCJA/SSA study focused on examining the feasibility of payee applicant
CHR screening and did not encompass an assessment of whether a correlation exists between
conviction histories and payee performance, Consequently, the study does not answer directly
the question of whether it is good policy to allow people with criminal histories to serve as
payees, Other, related studies are expected to provide the S$A information that will inform

decisions on the matter.




Likewise, the scope of the study did not encompass a complete assessmeit of the
potential impact and technical feasibility of implementing payee CHR screening on a broader
basis as part of the SSA's normal field operations. The SSA did not have the necessary
systems zvailable during the project period to determine the number of payee applicants
nationally and only now i3 implementing such a system.’ Reliable estimates of the national
volume of applicants are necessary to determine fully the potential costs and impacts of payee

screening,

Overview of Study Findings and Conclusions

Project experiences have demonsirated that it is feasible for the SSA to work with
state and local criminal justice agencies to establish systems to obtain state CHR information
for payee applicants based upon fingerprint identification of those applicants. However,
gsocial services agencies and law enforcement authorities necessarily operate from different
perspectives, For example, social services agencies may seek to protect the privacy of their
clients by maintaining as little sensitive information on them as possible, whereas law |
enforcement guthorities, in their efforts to ensure public safety, attempt to maintain as much
infoimation on certain individuals as possible. Despite these practical and philosophical
differences between the SSA and law enforcement agencies' organizational missions, federal,
state, and local officials have demonstrated that they can work together effectively to build
CHR screening systems.

State and local criminal justice agencies involved in the project reported that working
with the SSA provided them with valuable insights into the needs and perspectives of social
service agencies, which increasingly are drawing on state CHR as a decision-making resource,

State and local officials noted a growing trend toward increased use of CHR for non-criminal

*  Inthe fall of 1992, the 35A began implementing of the Master Representative Payee File, an

automated system that will provide SSA personnel witl, nssential identifying information about current and past
payees as well as historical information on those payees' performance. The system is currently in operation and
is being loaded with information about past and present payees, The SSA expects to finish this information
loading process within the next year,




justice purposes and acknowledged that criminal justice authorities must be prepared to meet
this growing demand,

Project experiences also indicated that a CHR screening requirement likely will not
have a significant impact upon the willingness of payee candidates to proceed with the
application process. Prior to the implementation of the demonstration projects, SSA personnel
feared that public distrust of intrusive sovernment procedures could inhibit a large portion of
candidates from undergoing CHR screening. However, only about one percent of all
candidates declined to apply because they objected to the CHR requirement. This
demonstration project finding could indicate a growing familiarity among the general public
with such procedures and a general sensitivity to the need for special measures to protect
vulnerable citizens. Furthermore, it is possible that some of those who declined to pursue
applications did so because they feared detection of personal histories of criminal behavior,
Thus, the requirement for CHR screening may in fact have acted to deter would-be predatory
criminals from victimizing beneficiaries,

Supplemental research to examine the use of background screening beyond the
purview of the demonstration project has raised issues that are relevant to the SSA's
consideration of payee applicant screening. NCJA research found that background screening
of applicants for certain employment and volunteer positions is coming into increasing use in
situations where the employee or volunteer potentially could cause harm to people or
property. This increase is apparent especially in professions involving the direct care and
education of children, where pubiicized cases of child abuse by workers who turned out to
have pre-existing records of relevant criminal behavior have fueled a rise in applicant CHR
screening. Given such cases, CHR screening likely is useful in identifying some troublesome
candidates.

However, experiences also point up potential shortcomings of CHR screening. CHR
screening cannot indicate a likelihood for employee or volunteer malfeasance when the
applicant previously has not been arrested, or in most jurisdictions, convicted, of similar
behavior, Also, the amount of time involved in processing CHR requests may require the
SSA to make direct payment to incapable beneficiaries in order to avoid unlawful delays

while awaiting the results of CHR searches,
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Employers and volunteer recruiters also have resorted to a variety of other background
screening techniques, such as credit history review and personality testing. Like CHR
screening, each method may provide information that is useful in helping to predict
applicants’ likely performance, and may help identify troublesome candidates. However,
some techniques may be especially costly in terms of the money and labor required. Some
techniques also may yield results that can be misinterpreted to indicate dangerous
characteristics in candidates who actually are well-qualified. In addition, like CHR screening
other background screening methods in some instances may fail to detect applicants' potential
for wrongdoing. Therefore, regardless of the screening technique used, recruiters should not
assume that background checks that produce no negative finding completely rule out the
possibility of incidents of employee or volunteer malfeasance and should take actions to

monitor the performance of individuals in sensitive positions.
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CHAPTER I
REVIEW OF STATES' CRIMINAL HISTORY RECORDS ACCESS LAWS

The NCJA has examined CHR access laws and policies as part of its efforts to help
the SSA assess the feasibility of conducting CHR screening for representative payee
applicants. Initially, in preparation for the March 1990 conference that gave rise to the
demonstration project, NCJA staff reviewed and summarized statutes and regulations
governing CHR access and government information dissemination in the 20 jurisdictions (19
states and the District of Columbia) that were invited to participate in the conference. Later,
to facilitate the design and implementation of the state demonstration projects, NCJA staff
gathered more detailed information on CHR access in the six states selected as demonstration
sites, ]

Staff also contacted state CHR repository personnel in the demonstration sites to
inquire about any court challenges to, legal interpretations of, and procedures used to
implement, CHR laws and policies. Eventually, NCJA staff, following the completion of the
state demonstration projects, conducted further research to determine any changes since 1990
in CHR access policies and procedures in all 20 of the jurisdictions invited to the 1990
conference (see Appendix). Staff also tcok note of CHR-related legislation in other states
that came to light through the NCJA's review of literature on the topic of background
investigations.

Scope of Statutes

State statutes may regulate a variety of aspects of the management and dissemination
of CHR information, including the methods of gathering, storing, protecting the security of|
and ensuring the quality of, CHR information; authorizing uses of, and methods of,
disseminating CHR information; and providing individuals who are subjects of criminal
records to review those records and secure the correction of inaccurate information. Some
states' laws address only some of these issues,

Most states have approached the regulation of CHR dissemination on a piecemeal

basis, addressing different aspects of CHR management over a long period of time with
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numerous statutes spread over various areas of statutory codes. Illinois, by contrast, has
recognized the growing demand for CHR information and the subsequent need to thoroughly
address CHR management issues by enacting a single, comprehensive act governing all
aspects of CHR management, the Uniform Conviction Information Act (UCIA).* The UCIA

is unique in that no other state has yet taken a similar approach to criminal history statutes.

Limitations on Access to CHR Data

Conditions for access fo CHR information vary widely according to differences in
laws and policies among states, Differences in state dissemination policies reflect varying
views on the balance between personal privacy rights, public safety concerns, and freedom of
information requirements. Some states provide virtually unrestricted public access to
criminal history information; others severely restrict access for non-criminal justice purposes,
Most states' policies fall somewhere between the two extremes.

While most states continue to partially limit non-criminal justice uses of criminal
records, the apparent trend among state legislatures in recent years seems to be toward
expanding access to state CHR information. This expansion of access most readily is
apparent in relation to professions that involve direct contact with, and responsibility for, care
of children. An increase in publicized cases of child abuse by child care professionals has
fueled interest in implementing enhanced methods of screening prospective teachers, school
bus drivers, nannies, and other child care workers, For example, New Hampshire, Oregon,
Tennessee, and Texas in 1993 joined the ranks of states that have enacted laws specifically
authorizing or requiring criminal history screening of child care professionals.

Would-be users of criminal records gain access to CHR information in a variety of
ways. In states that have enacted the child care-related laws mentioned above, a particular
user or category of users may be authorized or required to use CHR information. Of the 20
jurisdictions whose statutes were reviewed specifically for the project, 10 states have laws
that allow any agency or organization to have access to criminal records if another statute

specifically authorizes or requires it to use CHR information. In Washington and Virginia,

“ It Rev Stat ch. 20 §2635
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non-criminal justice agencies may gain access to CHR data if the organization has a contract
with a criminal justice agency.® Virginia also permits access to CHR data pursuant to a court
order. ‘

Several states permit the inspection of criminal history records by employers or
prospective employers, particularly if the person is an applicant for a position in which he
will be in close contact with children or the elderly. In Virginia, criminal history records are
available to governmental agencies for the purpose of determining a person's suitability for
public employment.® In the same vein, New York, Oklahoma and Virginia permit access to
CHR information for licensing purposes. California also permits access to criminal records
by public utilities, health officers performing their official duties, or any accredited school
when the record is needed to process an application by a convicted felon for admission to a
special program for felons.’

In Missouri, a recent group of cases held that criminal history records may be used by
prosecutors in questioning the preliminary panel of jurors during jury selection. A potential
juror may requést that attorneys inquire about prior arrests outside the hearing of the jury
panel.®

Most states also permit access to CHR data bases for statistical research purposes,
such as analyses of the amount and nature of crime or offender behavior. However, statutes
and regulations permitting such access usually stipulate that identities of persons with criminal
histories may not be revealed.

For authorized non-criminal justice uses, most states permit access only to a limited
range of CHR data. Almost all of the states permit eligible non-criminal justice agencies to
access "conviction information," which generally includes records of arrests and charges

leading to convictions as well as judgments of guilt. Illinois only disseminates information

5 Va. Code Ann, §19.2-389; Wash. Rev. Code, Ann. §10.97.050,
¢ Va. Code Ann, §19,2-389
" Cal, Penal Code §11105

S State v, Kalter, 839 S.W. 2d 670 (Mo. Ct. App. 1992); State v. Whitfield, 837 S.W. 2d 503
(Mo, 1992);  State v. Wilson 826 S.W. 2d 79 (Mo, Ct. App. 1992),
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pertaining to convictions for felonies or serious misdemeanors.” Many states also permit
access to "open" arrests and charges, meaning arrests and charges that have not been resolved
yet by adjudication. Usually, however, if more than a year has passed since the arrest, no
disposition has been recorded, and the charge is not being actively prosecuted, the arrest
record may not be distributed. In the majority of the jurisdictions surveyed by the NCJA,
information about arrests and charges not resulting in convictions may not be disseminated to
non-criminal justice agencies. By contrast, Florida generally is considered to be an "open
records" state that only minimally restricts access to CHR; all CHR data is available to the
public, unless it discloses criminal intelligence or criminal investigative information."

The majority of states surveyed by the NCJA permit a person who is the subject of a
criminal history record or his attorney to inspect that record."" Some states also permit the
person to challenge the accuracy of the record. Under the Illinois UCIA, for example,
requestors seeking CHR information for applicant screening purposes must provide the
applicant with a copy of the state's response. Thereafter, the applicant has seven working
days to notify the requester that if the information is inaccurate or incomplete. The applicant
also may initiate proceedings with the state to secure correction of inaccurate information,

Most states impose criminal penalties on people who violate the statutory provisions
relating to criminal history information. A majority of states make it a misdemeanor to use
criminal history information improperly, either by disseminating it to unauthorized users, or
by receiving or using that information for an improper purpose. Unauthorized dissemination
or receipt of criminal history information in Arkansas is a felony, subject to three years in jail
and/or a $5,000 fine."? In Oklahoma, a person who commits the destruction, larceny,

alteration or falsification of a criminal history record is subject to up to five years in prison

® Il Rev Stat ch, 20 §2635.
' Fla, Stat, Ann. §119.07(3)(d).

"' In Rhode Island, it is unclear whether the subject can inspect his own record, although his
attomey in a  criminal action is permitted to do so. R.I, Gen Law §12-1-4,

'2 Ark, Rev, Stat, § 12-12-212
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and a fine of up to $500.”° In California, the news media generally is exempt from liability
for unauthorized receipt of criminal history information.**

Some states distinguish between unauthorized dissemination by public employees and
unauthorized use by other persons. For example, in Florida, public officials who violate
dissemination restrictions are criminally liable for a second-degree misdemeanor, whereas
other people are liable for a first-degree misdemeanor.”” In Oklahoma, a public officer who
commits or permits the destruction, larceny, alteration or falsification of a criminal history
record is subject to loss of office as well as the standard punishment of up to five years'
imprisonment and a $500 fine,

Some states' statutes also provide civil remedies to individuals damaged by unlawful
dissemination of CHR information. In Washington, Virginia, and Hawaii, for example, a
person may file suit to recover actual damages, legal costs, and an injunction against further
disclosure.®

Most of the states provide for civil relief in cases where an authorized person has been
denied access to information. A person may file a suit to compel production of the record.
In order to prevent frivolous suits, these statutes usually permit winning parties to obtain

attorney's fees and reasonable costs.

Sealing and Expunging CHR Data

Whether certain information may be deleted from criminal history records is a related
issue. Most states permit non-conviction information to be deleted or sealed after a time.
The definition of "non-conviction" generally includes offenses for which the person has not
been prosecuted, or the case has been dismissed, as well as offenses for which the person has

been adjudicated innocent. In Michigan, a person who is arrested and is not charged or is

' Okla, Stat, tit, 74 §150.7

" Cal, Penal Code §11143

'* Fla, Stat, Ann, §119.02

' Wash, Rev, Code §10.97.110; Va, Code Ann, §2.1-342,
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acquitted of a crime is entitled to have records of the arrest removed from the state files ang!
“returned" to him." If this right is denied, the person may petition a court to order the return,
Arkansas conducts an annual purge of all acquittals and dismissals in its records.'* Most of
the other states examined require that a person petition a court for expunction. In New York,
non-conviction information may be sealed, but the records still are available to law
enforcement and firearms licensers."”” North Carolina strictly limits all people to one
expungement in their lifetime, regardless of the circumstances involved.”

Conviction records are more difficult to delete than non-conviction records in the
majority of states surveyed by the NCJA. Only six of the 20 states surveyed permit
expunction of records after convictions. Expunction of conviction information usually means
that the information remains on file for criminal justice system uses but is not available to
non-criminal justice requesters. However, states place limitations on the circumstances under
which expunction is permitted, For instance, most states that permit expunction of conviction
records limit the right of expunction to persons convicted of relatively minor offenses or who
have only ever been convicted once.

A person whose conviction record has been expunged generally has the legal right to
state that he has not been convicted of a crime, Even this right may have limits in some
states, however. In Rhode Island, for example, expunction of conviction information is
permitted, but a person applying for employment in law enforcement, teaching, coaching, or
early childhood education is required to disclose the fact of conviction nevertheless,

In Rhode Island and New Jersey, a person who violates the provisions vegarding the

disclosure of sealed or deleted records is subject to a fine.> A person who violates the

' Mich, Stat. Ann, § 28.243

'8 Ark. Rev, Stat, §12-12-207.

" N.Y. Crim, Proc. Law §160.50.(1)(d)

* N. C. Gen, Stat, §§ 15A-145 and 146,

# R Gen. Laws §12-1,3-4

2RI, Gen. Laws § 12-1-2; N.J, Stat. Ann, §2C:52-30
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provisions regarding expunction also is civilly liable in Rhode Island.® In California, a
person may file suit against a prospective public or private employer who inquires about non-
conviction information. A person may recover actual damages, costs, and reasonable
attorney's fees, In the case of an intentional violation of this statute, the aggrieved party is
entitled to treble damages, and the prospective employer is guilty of a misdemeanor,*
Virginia makes it a misdemeanor for an employer to engage in an inquiry regarding expunged

records.”

Completeness and Timeliness of CHR Data

A majority of the states surveyed by the NCJA have statutes requiring law
enforcement agencies, courts, and corrections departments to provide information in a timely
manner to the state CHR repository. Every state surveyed by the NCJA requires that final
dispositions of arrests and charges be reported, The time limits for reporting information to
repositories vary from 72 hours to 90 days, depending on the state, the type of agency
required to report, and the type of information being reported. The states generally resort to
civil penalties for violations of the reporting requirements. For example, if a public employee
in New Jersey fails to report to the repository, he is subject to removal from office.?® A
failure to report in North Carolina constitutes civil contempt.”’

Most states surveyed by the NCJA have statutes requiring the CHR repositories to
conduct audits to ensure the accuracy and completeness of the records. Most states require

periodic audits but do not specify a time frame. Statutes in Hawaii, Missouri, New

® RI Gen, Laws §12-1.3-4
* Cal, Lab, Code §432,7
® Va, Code Ann, §19.2-3924.
% NJ. Stat. Ann. §53:1-20
7 N.C. Gen, Stat, §15A-1383,
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Hampshire, Virginia, and Washington, however, specifically require annual audits.”® Some
states use these audits to assess criminal justice agencies' compliance with CHR reporting
requirements, In North Carolina, for example, if an audit reveals an agency's reporting to be
deficient, the agency may lose the right to participate in the police information network,” In
addition to auditing and internal monitoring requirements, some states also rely on the
subject's right to challenge his record as a way to help maintain record quality.

% Haw Rev. Stat §846-6; N.H. Rev, Stat. Ann. §5 B; Va, Code Ann, §9-186; Wash, Rev, Code
Ann, §10.97.040. In Missouri, the statute does not call for audits, the state regulations require annual
audits,

¥ 12 NCAC 4C.0207
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CHAPTER I
THE DEMONSTRATION PROJECT

The demonstration project's purpose was twofold: to explore the feasibility of forming
intergovernmental partnerships between SSA field personnel and state law enforcement
officials to establish criminal history screening procedures involving fingerprinting of payee
applicants, and to help the SSA determine the usefulness of state CHR as a source of
information concerning payee candidates' character and trustworthiness,

Implementation Issues
However, before the SSA and the NCJA could proceed with the design and
implementation of demonstration project protocols, the SSA needed to resolve three major
policy issues that would define the scope and focus of payee applicant criminal history
background checks:
e Whether fingerprints would be required to initiate CHR screening of payee applicants;
@ Which payee applicants would be subject to background checks; and
® What offense-related data generated by a background check might inform SSA
decisions about payee applicants' trustworthiness, and how that data would be used in
making decisions about specific payee applicants' suitability.

Use of Fingerprinting

In consulting with the NCJA and various law enforcement officials, the SSA learned
that many states require fingerprints to initiate background checks, Fingerprints are unique to
each individual and therefore provide a more reliable means of proving identity than names,
which can be changed, misspelled, or shared by more than one individual,

The SSA weighed the increased reliability of fingerprinting as  basis for CHR
searches against the potential for the public to perceive fingerprinting of payee applicants as
overly intrusive. CHR searches without fingerprint verification potentially can fail to identify
criminals who provide false identifying information or, conversely, can incorrectly link

innocent people to the criminal histories of other people with similar names and identifying
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information. As a result, states generally will not guarantee the validity of CHR searches
conducted without fingerprint verification, and some will not conduct CHR searches for non-
criminal justice purposes without fingerprints,

In making its policy decision on the use of fingerprints, the SSA evaluated overall
program accountability interests; the fiscal and general safety and security interests of SSA
beneficiaries; the privacy interests of payee applicants; and several practical and political
considerations, SSA project staff therefore chose to employ fingerprinting 1s a means of
identification for CHR screening under the project, The SSA concluded that use of
fingerprints to initiate background checks would be more likely than names to identify

correctly the individuals being subjected to background checks.

Persons Subject to Checks

The SSA also had to consider whether to conduct CHR screening on applicants who
were family members of the beneficiaries.

The SSA expected possible practical difficulties with requiring relatives of
beneficiaries -- parents, adult children, siblings, speuses, or other relatives -- to be
fingerprinted or subjected to criminal history background checks, For example, SSA
personnel believed that, for applicants closely related to beneficiaries, CHR would not be as
relevant to potential performance as it would be for other applicants. In addition, the SSA
questioned the efficacy of rejecting family members who already had been determined by
state or local authorities as suitable to act on behalf of beneficiaries for purposes other than
management of SSA benefits payments.

In the case of a parent filing to serve as payee for a minor child, SSA believed that,
even if the parent had a conviction history, it would be especially difficult to justify
appointing a third party as payee when the state had not found a reason to remove the child
from the parent's custody. Moreover, SSA personnel considered the potential for adverse
public or political reaction to a procedure that, in situations involving beneficiaries' family
members, could be perceived as overly intrusive. In light of recent instances of violence at

U. 8. posta! offices perpetrated by disgruntled employees, SSA field personnel expressed fear
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of the possibility that a disgruatled beneficiary or payee applicant could react violently,
inflicting physical harm on claims representatives and other people in SSA field offices,

With these considerations in mind, the SSA decided to exempt grandparents, parents,
and adult children of beneficiaries from CHR screening,

Use of Offens¢ Data

On the matter of the use of offense-related information generated by CHR requests,
the Social Security Act bars the SSA from appointing any applicant found to have felony
convictions specifically for Social Security fraud under §§ 208 or 1632 of the Act. An
existing SSA policy directed field personnel to reject any applicant found to have felony
convictions unless no suitable alternativs candidate could be found. That policy further
instruqted field personnel to consider any other CHR information available about payee
applicants. For the purposes of the project, the SSA adopted an additional policy that called
for sutomatic rejection of payee applicants who were found to have felony convictions but did
not admit to those convictions on their applications. '

Other issues of concern to the SSA regaring the scope and focus of the demonstration
project included what procedures there are or would be for integrating criminal history
information into the peyee certification process; which agencies would assume ultimate
responsibility for decisions to certify individuals as representative payees; and what steps

would be taken to ensure the accuracy of information supporting those decisions.

Project Implementation
The NCJA and the SSA jointly formulated a policy framework to guide development
and implementation of the naticnal demonstration project initiative, Principal elements of that

policy framework were as follows:

o The SSA would retain responsibility for representative payee certifications.

23




Payee appointments would be made after completion of CHR searches. Except for
minors, incompetents, and people addicted to drugs or alcohol, the beneficiaries would
receive direct payment of current benefits pending completion of the payee
investigation unless direct payment would cause substantial harm to the beneficiary.
The SSA generally would not certify representative payee applicants pending
completion of the CHR check, However, the SSA conditionally would certify
representative payee applications if such interim action was necessitated and could be
justified by the needs of the beneficiary., Conditional certification would entail
payment of current benefits, while any back benefits would be withheld pending final
certification,

Within the categories of applicants subject to screening at each demonstration site,
individual applicants would not be allowed to refuse to undergo CHR screening and

" still be appointed as payees. SSA personnel would be required to find another
potential payee in cases in which a candidate declined to permit the record search.

In reaching a final certification decision, the SSA would consider CHR information in
conjunction with other information obtained from the applicant and other sources, The
SSA also would take into consideration any supported allegations by the payee
applicant of CHR inaccuracies.

Any information in criminal records bearing upon the representative payee applicant's
participation in violent crimes, theft, or misuse of property, fraud, or drug trafficking
would be considered by the SSA to be especially relevant to determining the
applicant's suitability as a payee,

Convictions for felonies presumptively would disqualify applicants, The
disqualification could be overcome based on the facts of individual cases; however, a
decisicn to appoint despite a conviction would require a second review to assure its
correctness. SSA Office of Retirement and Survivors Insurance (ORSI) policy
analysts also would be available for phone consultation for such decisions.

The SSA would not retain the original or any copies of the criminal record (the so-
called "rap sheet") but would return it to the applicant or destroy it.
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To protect applicants' privacy, the SSA would not include any individually identifiable
information in project data to be gathered by the NCJA. In consultation with the
NCIJA, the SSA developed a "Case Summary* data form for SSA field personnel to
summarize and use in submitting to the NCJA essential information about the
processing of payee candidates subject to the CHR screening (see Figure 1).

There would be no change in existing SSA policy requiring SSA personnel to
cooperate with law enforcement actions, such as situations in which police serve
warrants or make arrests on SSA property.

The ORSI staff would produce policy guidance and instructions pertaining to
acquisition, use, and disposal of CHR information in the payee appointment process as
well as any other necessary national policy. .

Each SSA regional office, in cooperation with the NCJA and the state and local
criminal justice agencies, would develop supplemental procedures to fit the specific
characteristics of the jurisdiction.

The NCJA would identify the state agency through which CHR would be obtained and
would make the arrangements for obtaining records from that agency.

The SSA's Office of Public Affairs would be responsible for public information and
public relations materials and for providing guidance to regional external affairs
officers about handling the media.

The SSA Office of Legislative and Congressional Affairs (OLCA), with ORSI
assistance, would be responsible for keeping key congressional staff informed about
the study.

Project Site Selection

In order to accommodate sufficient variations of the project model to reflect its

application under varying conditions yet stay within existing resource constraints, the NCJA

and the SSA agreed to identify six states for demonstration projects, In choosing

demonstration sites, project staff strived for sufficient geographic and demographic diversity

and considered individual states' expressed interest in participating in the project, unique

experience in CHR-related activities, and active involvement in past NCJA research efforts,
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Project staff also took into account the state repositories' resource constraints and the
potential impact that additional CHR requests from payee applicant screening could have on
state repositories' operations and resources. Repository personnel would be hard pressed to
process all the CHR requests that a statewide demonstration project would generate. In light
of these considerations, project staff concluded that regional rather than statewide
demonstration programs would be established in states with large populations or large
numbers of SSA beneficiaries concentrated in specific locales.

Prior to implementation of each state demonstration project, the NCJA arranged
meetings between SSA representatives and state and local criminal justice officials to discuss
coordination of demonstration project operations. At each of these meetings, participants
described their agencies' operational capabilities, limitations, and policies in order to inform
decisions about project procedures ar.d facilitate interagency coordination. The key issues to

be resolved at each site included establishing:

° which agencies would provide state CHR information and fingerprinting services and
at what locations;

® the hours, and fees for fingerprinting services, especially in areas where law
enforcement agencies previously had not provided applicant fingerprinting services;

° how to determine when applicants subject to CHR screening have not reported for
fingerprinting in a timely manner so that SSA claims representatives could encourage
those individuals to report:

e how to find alternative candidates in cases in which the applicant was unwilling to be
fingerprinted;

° how to verify the identity of individuals reporting for fingerprinting in order to prevent
applicants from sending in substitutes who have "clean" records;

o billing procedures for fingerprinting and CHR services that could accommodate the
SSA's payment capabilities and regulations,

9 methods of securely transmitting applicant fingerprints to state repositories to prevent
tampering by applicants; and

® procedures for transmittal of state responses to SSA field offices.
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Project Site Development

Cook County, Illinois

Planning for the first demonstration project commenced with a meeting on Sept. 24,
1991, at the offices of the Illinois Criminal Justice Information Authority (ICJIA) in Chicago,
Ii., to discuss implementation of a project in Cook County, Ill. Cook County, which includes
the city of Chicago, is a large, densely-populated metropolitan area with a high concentration
of SSA beneficiaries. The ICJIA, which coordinates state criminal justice policy, and the
Illinois State Police (ISP), which maintains the state's CHR data base, have explored
extensively issues relating to CHR accuracy, timeliness, and public dissemination. A unique
state statute, the Uniform Conviction Information Act, comprehensively governs all CHR-
related activity in the state.

At the ICJIA's recommendation, the Cook C;unty Sheriff's Department (CCSD) was
asked to provide fingerprinting services for the project. The CCSD previously had not
provided applicant fingerprinting services for the general public; however, it was considered
an ideal candidate for a few reasons. First, the CCSD has jurisdiction over the entire county,
whereas the Chicago Police Department covers the city only. Second, county sheriff's
departments traditionally have been more involved in providing community services than city
police departments. Third, as demand is growing for applicant fingerprinting for non-uriminal
justice purposes, the project presented the CCSD with an opportunity to gain experience in
providing such a service,

In attendance at the Sept. 24 meeting were representatives of the NCJA, SSA national
project staff, SSA local personnel, the ICJIA, the ISP, and the CCSD. The meeting was the
first encounter between SSA project personnel and state and lo'c;al law enforcement
representatives, and therefore was an important step in the SSA's education about the mission,
capabilities, and procedures of law enforcement agencies.

Among the most critical issues addressed at the meeting were the hours and locations
at which the CCSD would provide fingerprinting services; the fees for fingerprinting services;
the method through which fingerprinted CHR request cards would be transmitted to the ISP
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for CHR searches and the security of those transmissions; and the billing procedures for both
fingerprinting and CHR services,

Fingerprinting hours and locations required considerable deliberation because the
CCSD had no existing public fingerprinting services. SSA representatives sought a sufficient
geographic distribution of fingerprinting stations to enable applicants throughout the county to
reach those stations via public transportation, if necessary, without undue hardship.
Additionally, SSA representatives sought service hours that could accommodate applicants'
varying work and personal schedules. At the same time, CCSD representatives asserted that
the number of locations and service hours should not exceed the department's resource
constraints. In consideration of these issues, CCSD and SSA officials eventually agreed to
establish fingerprinting services from 9 am. to 5 p.m. on Tuesdays, Thursdays, and Saturdays
at three CCSD offices to cover the northern, central, and southern portions of Cook County.

CCSD representatives stated in the meeting that the agency would need to charge fees
for fingerprinting services in order to cover the personnel expenses. Having been informed at
the meeting that NCJA research showed applicant fingerprinting services at various law
enforcement agencies ranging from free-of-charge to $10 per applicant, the CCSD chose to
set its fingerprinting fee at $5 per applicant.

Billing procedures posed the next major issue. The ISP, like most state CHR
repositories, generally requests that payment for CHR searches to be submitted with CHR
requests, Likewise, most law enforcement agencies that conduct applicant fingerprinting
require fingerprinting fees to be paid at the time of service. However, standard SSA payment
procedures do not permit the SSA to pay in advance for services and often produce a 30-day
lag time between receipt of bills and issuance of payment. Furthermore, to avoid
discouraging payee candidates from applying, the SSA did not wish to require that applicants
pay for their own fingerprints. At the same time, the SSA did not wish to give applicants
money to cover fingerprinting costs, fearing that some of them would abandon the process
and keep the money,

A related issue involved how to ensure the secure transmission of CHR request cards
to the ISP after applicant fingerprinting was completed at the CCSD, In many applicant

screening programs, fingerprinted request cards are returned to the applicant for submission to
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the state repository. However, the SSA sought to reduce the pctential for applicants to
tamper with fingerprints to conceal their criminal histories,

In order to address both the billing and transmission security needs, meeting
participants agreed to establish the following procedure: fingerprinted CHR request cards
would be kept by the CCSD, batched at a central location, and submitted to a central SSA
office on a weekly basis. Upon receipt of the weekly batches, SSA personnel would use
“third-party drafts" -- an alternative, immediate SSA payment procedure -- to pay the CCSD
for the applicant fingerprints, SSA. personnel would then forward the cards to the ISP with a
third-party draft attached to pay the associated CHR search fees.

As a result of the meeting and continued interagency correspondence in the weeks that
followed, participating agency representatives agreed on an outline of project operations. (See
Figure 2). Under this operational outline, the demonstration project CHR screening was
conducted through the following procedural steps:

1. Upon a potential applicant's arrival at an SSA field office in Cook County, an SSA
claims representative would determine immediately whether the payee applicant, by
virtue of his relationship to the beneficiary, was subject to CHR screening,

2. If the applicant was not subject to CHR screening, the applicant would not be
considered part of the study and no processing data would be collected for the project.

3. If the candidate was subject to screening, the claims representative would inform the
candidate immediately of the requirement. Anonymous, summary data about the
processing of the applicant would be supplied to the NCJA for collection and analysis.

4, If a candidate subject to screening declined to apply, the claims representative would
record this refusal and the reason for the refusal, if given, on a case summary form for
submission to the NCJA. The case would be considered closed and a suitable
alternative payee candidate sought.

5. If the candidate chose to pursue an application, the claims representative would refer
him to the nearest available CCSD fingerprinting location, The claims representative
would ask the applicant to provide a form of positive identification, such as a driver's

license, and fill out a CHR request fingerprint card, recording what type of positive
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10.

identification the applicant supplied. The applicant would be sent for fingerprinting
with a set of instructions, the fingerprint card, and a receipt for the CCSD to deliver
back to the SSA indicating that the person had reported for fingerprinting. The claims
representative would maintain responsibility for seeing the applicant through the
process and making the ultimate appointment decision,

If the claims representative did not receive back the fingerprinting receipt within 14
days of the initial interview, the representative would contact the applicant to see if he
had reported yet for fingerprinting, This would serve as a reminder for applicants who
inadvertently may have forgotten to report for fingerprinting, The representative
would ask if the applicant had decided to abandon the application process, If the
applicant had chosen to abandon the application process, the claims representative
would record the abandonment and the applicant's stated reason for the abandonment,
if given, on a case summary form for submission to the NCJA. The case \;vould be
considered closed and a suitable alternative payee candidate sought.

If the applicant reported for fingerprinting, he would be required by CCSD personnel
to produce the same form of identification indicated on the fingerprint card, This
measure was intended to prevent an applicant with a criminal history from sending
another person to supply fingerprints in his place. Upon verification of the applicant's
identity, CCSD personnel would take the applicant's fingerprints.

To prevent applicants from tampering with fingerprints, the CCSD would keep tlie
fingerprint cards, batch them at a central location, and deliver them to a central SSA
program office on a weekly basis. Upon receipt of the cards, the SSA office would
issue a third-party draft to cover fingerprinting fees for the number of cards received,
Receipt of the fingerprint cards after fingerprinting would enable the SSA to send
payment to the ISP with the CHR requests, as required by ISP policy.
Upon receipt of the CHR request, the ISP would first search for records based on the
applicant's name, date of birth, and other non-fingerprint identifying information
contained on the request card, If this search connected the name and other
information to CHR files, the ISP would use the fingerprints to verify whether any of

the indicated files corresponded to the actual applicant, If the initial search did not
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12,

13.
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15.

turn up any CHR files, the ISP would process the fingerprints through an automated
fingerprint identification system (AFIS) to see if any of them matched fingerprints
contained in the ISP's criminal records, While the AFIS search process is very time-
consuming, the process helps to identify applicants who have used false identifying
information in an effort to conceal their criminal record,

If the search revealed no CHR file for the applicant, the ISP would send a "no record"
response to the SSA field office from which the request originated,

If the ISP made a "hit," or positively connected a CHR file with the applicant, the ISP
would screen the file for information that cannot be released under Illinois law --
information about any arrests or charges that did not lead to a conviction or
information that has been ordered purged or sealed by a court. AllL other information
would be sent to the SSA in an edited "rap sheet" response, If no information could be
released under state law, the ISP would send the SSA a "no record" response,

The ISP's CHR search response then would be routed to the SSA claims representative
responsible for processing the applicant, Taking the search response into account, the
claims representative would make a final appointment decision. The claims
representative then would complete the case summary form and submit it to the NCJA.
The claims representative would inform the applicant of the appointment decision, If
a rap sheet was issued by the ISP, the rap sheet would be given to the applicant along
with information on how to dispute the accuracy of CHR information contained in the
CHR response.

If the applicant wished to dispute any information contained in his rap sheet, he would
be directed to contact the ISP,

The participating agencies at the Cock County site agreed to commence project

operation on Wednesday, Dec. 4, 1991, During the first month of operations, the project

experienced problems attributable to the SSA's and the CCSD's inexperience in aperating an

applicant fingerprinting operation. However, project staff took the necessary measures to

bring about smooth project operations.
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During the first week of project operations in Cook County a minor mishap,
aggravated by a lack of communication, caused significant anxiety among SSA personnel
about the viability of the project, The CCSD decided to relocate fingerprinting operations at
its downtown Chicago office to a different room than originally planned, The CCSD did not
report this change to local SSA personnel, who were instructing applicants to report to the
original location, In addition, the CCSD did not post a sign or other notification at the
original location to refer applicants to the new location, As a result, payee applicants were
unable to find the correct room for fingerprinting services, and reported to SSA personnel that
no fingerprinting services were being provided.

Local SSA personnel, who already were apprehensive about instituting CHR screening
of representative payee applicants became doubly so, doubting whether the CCSD would be
able to carry out its project duties. Through a brief series of phone contacts, however, NCJA
staff resolved the misunderstanding,

A second problem surfaced during the early weeks of project operation. The CCSD
found that the projected income from fingerprinting fees wduld not cover the CCSD's costs
for personnel devoted to fingerprinting. To prevent a shutdown of project operations due to a
lack of resources, NCJA staff intervened to devise alternative payment options. These options
included increasing the fingerprinting fees to $10 per applicant or having the SSA pay a flat
fee covering the cost of personnel hours devoted to the SSA applicant fingerprinting, The
SSA decided to pay directly for the personnel hours,

The third operational difficulty involved the disposition of fingerprint cards following
the completion of CHR screening. To protect the privacy of applicants subject to CHR
screening under the study, the SSA had established a policy of destroying applicant
fingerprint cards or returning them to applicants after processing. At the initial project
meeting, ISP representatives had agreed to return fingerprint cards to the SSA with CHR
search responses.

However, as the project developed, it became apparent that the ISP was not returning
these cards, Illinois law requires the ISP to keep the cards in order to facilitate notification of
CHR requesters if any new CHR information regarding the applicants is reported within a 30-
day period following the CHR search., This information had not surfaced during project
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planning sessions, To resolve this apparent policy conflict, the NCJA contacted the ISP and
was informed that a special exception to this requirement could be granted upon written
request. Subsequently, a request was issued, the exception was granted, and the ISP began
returning apnlicant fingerprint cards to the SSA.

A final operational problem was unresolvable: the lengthy time span involved in
obtaining CHR information for appointment decision making. Generally, SSA claims
representatives seek to make final appointment decisions and begin issuing payments to
payees within 30 days of initial interviews to prevent undue hardship to beneficiaries. In
Cook County, however, claims representatives waited an average of 50 days frofh the time of
an applicant interview before making a final appointment decision because of a delay in
receiving CHR information.

A portion of the wait likely could be attributed to the time required for applicants to
report for fingerprinting and for fingerprint cards to be routed back to the SSA. Given the
weekly delivery schedule, if an applicant reported for fingerprinting on the first possible day
after the interview, this process would take at least two to seven days. However, the waiting
period was lengthened further by the CHR repositories' obligation to give CHR requests for
criminal justice purposes priority over non-criminal justice requests.

Faced with this potential for delay, the SSA adjusted its procedures accordingly, SSA
claims representatives were instructed that in the event of a lengthy delay they were to
institute payment of current benefits directly to beneficiaries pending payee appointment, if it
was felt that the beneficiary couid manage such payment in the short term. In cases in which
direct payment was not feasible, claims representatives were directed to appoint applicants
conditionally, releasing only current benefits payments, In either case, any back benefits due
would be withheld until final appointment of a payee.

Once the various operational difficulties were addressed, the Cook County project ran
smoothly for the remainder of its operational period, The Cook County project concluded
operations on March 31, 1992,
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Dade County, Florida

Dade County, Fia., was the second demonstration project site, Dade County, like
Cook County, is a large metropolitan area encompassing the city of Miami. The Florida
Department of Law Enforcement (FDLE), which maintains the state's CHR data base, handles
a large volume of non-criminal justice CHR requests and has participated in a U. S.
Department of Justice, Federal Bureau of Investigation (FBI), pilot program to test a medel
for a national féderal-state identification and CHR system.

A meeting to discuss itnplementation of the Dade County project was held on Dec. 20,
1991, at the office of the SSA area director for tiie Miami area, Participating in that meeting
were representatives of the NCJA; the SSA; the FDLE,; and the Metro-Dade Police
Department (MDPD), which was recruited to provide fingerprinting services for the project.
Compared with the difficulties faced in Cook County, establishing project procedures for
Dade County was relz;tively easy. The MDPD already operated extensive applicant
fingerprinting services throughout the county, and both the FDLE and the MDPD were
equipped to handle billing procedures in such a way as to accommodate the SSA's needs,

Procedures developed in Cook County served as an operational model upon which
subsequent field demonstrations were based, with minor variations. The ISP's technique of
running a name-based search before conducting an AFIS search is common to nearly all CHR
apencies with AFIS equipment. Project procedures for Dade County were the same as those

for Cook County with these minor variations (see Figure 3):

. By contrast to Cook County, where applicants were instructed io report to
fingerprinting locations at any time during fingerprinting hours, the MDPD asked that
SSA claims representatives make appointments for applicant fingerprinting to help
control the flow of applicants,

. The MDPD sent fingerprinted CHR request cards directly to the FDLE. In turn, the
FDLE billed the SSA for CHR requests after processing the requests. These card

transmittal and billing procedures served as the model for the remaining projects,
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Figure 3: Dade County, Fla., NCJA/SSA Demonstration Project Tgansaction Chart
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Initially, local SSA personnel resisted participation in the project, expressing concerns
that requiring would-be payee applicants to report to police agencies for fingerprinting might
discourage many of them from applying. Their fears were especially acute in light of the fact
that many payees in the Miami area are legal aliens who have emigrated from nations where
police are feared as oppressive. |

Upon assurances from national SSA project officials that significant measures were
being taken to protect the privacy of applicants, local personnel resistance to participating in
the project was overcome, The Dade County project was initiated on Feb. 3, 1992.

SSA claims representatives in Dade County reported a much faster CHR turnaround
time than the Cook County project reported, with an average wait of about 23 days.
Although the number of applicants screened in Dade County turned out to be lower than
expected, the Dade County project generally ran smoothly, with one exception. After the
project drew to a close on Sept. 11, 1992, it became apparent that the NCJA was receiving
case summaries for far fewer applicants than the SSA had records of screening. Upon
investigation, the SSA reported to the NCJA that SSA field offices in southern Dade County
had been damaged by Hurricane Andrew, which had struck the area in late August. It was
assumed by the SSA that the missing case summaries had been destroyed in the disaster,

although the matter never was resolved definitively.

New Jersey

The third demonstration project was implemented in New Jersey, a state with a variety
of urban, suburban, and rural communities, as well as a sufficient geographic distribution of
SSA field offices to permit statewide implementation. The New Jersey Department of Law
and Public Safety's (NJDLPS) Division of State Police (NJSP) was experienced in providing
CHR to non-criminal justice users and was eager to participate in the project. Therefore, the
NJSP was recruited to provide state CHR information for the project, while the NJDLPS's
Office of the Attorney General, as the NCJA's central contact in the state of New Jersey,
assisted in project planning,

Planning of the New Jersey project on a statewide basis presented a special challenge.

Under the previous projects, fingerprinting was conducted by a single agency, an arrangement
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that fostered a relatively contralled system. However, because the New Jersey project was to
be statewide in scope, fingerprinting services had to be offered at enough locations to provide
adequate coverage. Ideally, the NJSP would have provided fingerprinting services at its
various barracks throughout the state, However, personnel cutbacks proiupted by state fiscal
constraints had reduced these barracks to skeletal operations. As a result, it- was necessary to
find local agencies to conduct fingerprinting services in the proximity of the various SSA
field offices.

SSA field office managers were asked to make arrangements for fingerprinting
services with appropriate local law enforcement agencies. To that end, field managers were
directed to draw upon any previously developed working relationships with local law
enforcement agencies. To assist in these arrangements, the NJSP conducted a quick survey of

local Iaw enforcement agencies to determine which agencies conducted applicant
| fingerprinting services and what fees were charged for those services.

These fingerprinting arrangements lengthened the planning phase by one month and
the project finally commenced on April 1, 1992, Project procedures for New Jersey were the
same as those arranged for Dade County excépt that fingerprinting was carried out by several
law enforcement agencies and payee applicants did not have to make appointments for
fingerprinting at every participating police agency (see Figure 4). As in Dade County, SSA
claims representatives reported waiting an average of about 22 days from interviewing
applicants to the receipt of applicants' CHR. The New Jersey project was characterized by a
high level of enthusiasm and cooperation from all involved parties, and ran without mishap to

the conclusion of operations on Aug. 15, 1992,

Idaho

Idaho, the fourth demonstration site, provided a model for rural, statewide
implementation. Idaho, it was hoped, also offered the opportunity to test the use of an
interstate CHR network in representative payee screening. The Idaho Department of Law
Enforcement (IDLE), which manages the state's CHR data base, participates in one such
network, known as the Western Identification Network-Automated Fingerprint Identification
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System (WIN-AFIS). The WIN-AFIS is an automated system linking the identification and
CHR storage capacities of several western states,

Project staff found, however, that such interstate networks currently are being
employed only for criminal justice purposes because not all participating states permit non-
criminal justice uses of CHR information. WIN-AFIS states will need to conduct further
negotiation and policy development before interstate sharing of CHR information for non-
criminal justice purposes can become a reality.

The IDLE was recruited to provide state CHR information and assist in planning the
project. The Idaho project was similar to the New Jersey project in that it required making
fingerprinting arrangements with several law enforcement agencies in order to ensure
adequate coverage across the state, However, in the planning of the Idaho project, NCJA
staff took a much more direct role in recruiting agencies for fingerprinting services, To assist
in this process, the IDLE provided a list of contacts at law enforcement agencies located near
SSA field offices throughout the state.

Obtaining the cooperation of local law enforcement agencies for the Idaho project was
relatively easy, because most of the agencies had prior experience in providing applicant
fingerprinting services, Participating agencies included the Caldwell Police Department, the
Idaho Falls Police Department, the Kootenai County Sheriff's Office, the Nez Perce County
Sheriff's Office, the Pocatello Police Department, and the Twin Falls Police Department. In
addition to providing state CHR information, the IDLE provided fingerprinting services for
the greater Boise area. Generally, the Idaho project followed the same procedures as the New
Jersey project (see Figure 5),

The Idaho project operated for more than five months, from June 22 to Dec. 4, 1992,
The project operated smoothly and was marked by a high level of cooperation from all
participating agencies, The Idaho project exhibited the most rapid CHR turnaround time of
all the demonstration projects, with SSA claims representatives reporting an average wait of
about 14 days.
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Figure 5: Idaho NCJA/SSA Demonstration Project Transaction Chart
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Sacramento County, California

Sacramento County, Calif., was selected as the fifth demonstration project site.
California had experience in conducting CHR screening, but severe resource constraints and a
massive volume of CHR requests that had combined to create a sizable backlog of CHR
requests. The average delay in processing non-criminal justics requests was more than three
months (104.5 days), posing a "real world" problem that the SSA would be faced with if it
chose to institute CHR screening as an actual policy. Under these conditions, temporary
direct payment to beneficiaries and conditional payee appointments became an important tool
for claims representatives,

Sacramento also served as a model for implementation in a moderately-sized
metropolitan area. In addition, the county is home to a significant population of SSA
beneficiaries and is the site of one of the most infamous and highly publicized cases of payee
malfeasance, That case involved the owner of a boarding house who, while serving as
representative payee for one of her elderly borders, killed several of her borders and collected
their benefits payments, It later was found that the offender had a prior history of felony
offenses.

The Bureau of Criminal Identification (BCI), under the California Office of the
Attorney General's Division of Law Enforcement, provides CHR information for the state.
Like the IDLE, the BCI participates in the WIN-AFIS network.

Development of the Sacramento County project was simplified by the fact that the
BCI, headquartered in the city of Sacramento, was able to provide its own fingerprinting
services for the project, thus precluding the necessity for recruiting an additional law
enforcement agency. Otherwise, the Sacramento County project procedures closely paralleled
those of the previous projects (see Figure 6). The Sacramento County project operated from
Aug. 24, 1992, to Jan. 25, 1993,

Kemn County, California
As project staff began planning for the Sacramento County project, a second California
location, Kern County, came to light as a potential site for a demonstration project. Kern

County, which includes the city of Bakersfield, was experiencing a highly publicized problem
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Figure 6: Sacramento County, Calif.,, NCJA/SSA Demonstration Proj ect Transaction Chart
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with representative payees who used SSA benefits payments for drug purchases and other
inappropriate purposes. Local officials, most notably Bakersfield Police Department (BPD)
Chief Robert Patterson, were outspoken about their desire to take measures to address the
problem,

Planning of the Kern County project was conducted coicurrently with planning for the
Sacramento County project. Because the BCI already had agreed to provide California state
CHR for the project, the only major task remaining was to enlist an agency to conduct
fingerprinting services in the Bakersfield area, With Patterson's interest in addressing payee
malfeasance, the BPD readily offered its services. In addition, the BPD asked the Kem
County Sheriff's Department to be ready to fingerprint applicants living in the outlying areas
of Kemn County.

With the addition of the BPD as the fingerprinting agent, the Kern County project
followed the same operational procedures as the Sacramento County project (see Figure 7).
The project also faced the same CHR processing deiays, The Kern County project operated
during the same period as the Sacramento County project, from Aug. 24, 1992, to Jan, 25,
1993,

The seventh and final project site was Greater Kansas City, Mo,, another moderately-
sized metropolitan area, During the early stages of the national project planning, Kansas City
was identified as a desirable site because local authorities there were participating in a
regional interstate identification network with authorities across the border in Kansas, As in
the case in Idaho and California, however, access to criminal history data through the
interstate network was permitted only for criminal justice users,

Nonetheless, the Kansas City site presented an opportunity for a unique test. Project
staff arranged with Identix, Inc., a manufacturer of advanced identification technology, and
the Kansas City Police Department (KCPD) to test the use of inkless, "live scan" automated
fingerprinting technology for applicant fingerprinting, Project staff wanted to determine
whether such technology could increase the speed and efficiency with which applicant

screening could be conducted. Such a test also was of significant interest to the Missouri
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Figure 7: Kern County, Calif., NCJA/SSA Demonstration Project Transaction Chart
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Department of Public Safety's State Highway Patrol (MHP), which had been recruited to
provide state CHR and assist in planning the Missouri project.

During the planning stages, project staff explored the possibility of instituting direct
electronic transmission of fingerprints from the live-scan machine at the KCPD over
telephone lines to the MHP's AFIS equipment in Jefferson City, Mo. It was discovered,
however, that the technological capability for the different pieces of equipment to
communicate directly with one another had not yet been developed. Project staff then
considered instituting direct transmission of fingerprints to a remote laser printer at the MHP,
Such a link was technologically feasible and presented the potential for speeding applicant
processing by eliminating the amount of time associated with sending fingerprinted CHR
request cards to the MHP by mail or special delivery, However, project staff found that
sufficient resources were not available for establishing the dedicated communications link
necessary for the electronic fingerprint transmission, Therefore, it was decided that the
computer-generated fingerprints would be printed out at the KCPD and then sent to the MHP,

Although electronic transmission of fingerprints was not feasible for the demonstration
project purposes, the live-scan equipment had the advantage of allowing fingerprinting
personnel to verify the quality of a fingerprint print image before actually printing that image
on paper and permitted rapid correction of poor images. In addition, the live-scan equipment
allowed fingerprinting to be performed without the use of messy ink, thus lessening the
inconvenience for payee applicants associated with having to undergo such a procedure.

The Kansas City project began operations on Sept, 14, 1992, With the exception of
the special fingerprinting technology, the project followed the same general operational
outline as the previous demonstrations (see Figure 8). The project ran smoothly and did
enjoy one of the more rapid average CHR processing times, with SSA claims representatives
reporting an average wait of about 15 days from initial interview dates, The project
concluded operation on Jan. 29, 1993,

Processing of CHR Requests
As of June 18, 1993, NCJA staff had collected data on the processing of 2,652 payee
candidates, the combined total from all demonstration sites. Of the total number of payee
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Figure 8: Jackson and Clay Counties, Mo., NCJA/SSA Demonstration Project Transaction Chart

4

b Dats form
No eriminat completed
histery and
check submitied
_— 1o NCJA
ye no
Potential Claims rep. Applicant y Claims
applicant determines yd pplleant <] ioformedof Applieant ‘:fg :':::ipt, conts mfcp.
f'f:‘:i’ef:" i f . exempt? / no erimina} files? yez ingtructions spplicant
ind hu:ory
beneﬁdxsy check
A
XceD XCPD sends MHP
Applicant valldates fingerprints ﬂngef:;::! MHP 2:nds s
ie finger- 2nd malls to results to SSA A pys
printed b criminat field offi MHP
- recelpt fo MHP Mgt zlice, 7
XCPD £82: Bllls prod bills SSA
232
y
SSApays
© |KCPD for
© jfingerprints
Applicamt
e resolves
dispte
with MHP
NCJA  Natlons] Ceiminal Justics Asscciation .
SSA U. 8. Depariment of Health £0d Human Secviees,
Soclal Security Admintsteation
MHP  Missour Departmect of Publlo Safety, State Clalma rep. D1t form . lnecers
Highvray Patrol, Crimingl Records snd rakes completed givento £nd
1dentification Divisien appointme 2ad appliesnt/ Transeetion
declafon submitted destreyed
KCPD  Kanus Clty, Mo, Polics Depatment to NCJA




candidates, 96, or slightly less than four percent, did not pursue applications to become
payees. Thirty-five of those 96 candidates, or slightly more than one percent of all
candidates, said that they did not apply out of objection to the CHR screening or
fingerprinting requirements (See Figure 9).

Figure 9: Payee Candidate Drop-Outs
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Candidates | #ihat % that b“ Chat o ob" that " # that % that
Site Subjectto | didnot didmot | ° ’C“““R" “C‘l“m" objected to objected to
Screening | apply  apply screening screening fingerprinting  fingerprinting
Cook County, I, 1267 4l 324% 3 0.47% 1 0.86%
Dade County, Fla, 188 s 2.66% 1 0.53% 2 1.06%
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Kem and 363 23 6.33% 2 0.55% 0 0.00%
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The remaining 2,556 candidates proceeded with application:s, and SSA field personnel
requested CHR information for these applicants, Of those requests, 190, or seven percent,
were returned unprocessed by state CHR repositories due to unusable fingerprints, missing
identifying information, or other processing errors, The vast majority of these rejections, 171,
occurred during the early phases of operation at the first demonstration site in Cook County
and were attributable to processing errors that were worked out as the project continued,
Subsequently, CHR request rejection rates at the remaining sites were significantly lower,
ranging from about one to three percent (See Figure 10). Due to the time involved in
reissuing CHR requests, the SSA chose to process applicants whose fingerprints were rejected
without CHR.
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Figure 106: Rejection of CHR kequests

Site Applicants for whom | CHR requests returned | Percent returned as
CHR was requested as unprocessabie unprocessable
Cook County, IIL 1226 171 . 13.95%
Dade County, Fla. 183 3 1.64%
Idaho 135 2 1.48%
Kansas City, {¥o. 103 3 291%
Kern County, Calif. 180 2 1.18%
New Jersey 569 6 1.05%
Sacramerito County, Calif, 170 3 1.76% “
Nationa! Totals 2556 190 7.43% H

For the remaining 2,366 applicaats, or 93 percent of all applicants, procedures
established under the project were successful in yielding a CHR response from the state CHR
repositories. Due to omissions in data submitted by SSA personnel, data on the outcome of
CHR requests and/or applicant processing was unavailable for 129 cases, or eight percent of
the 2,366 cases in which CHR requests were not rejected. Therefore, the analysis of criminal
history request results and subsequent appointment decisions was limited to a sample of 2,177
cases for all demonstration sites. In 196 cases, or approximately nine percent of the sample,
CHR searches resulted in "hits" -- the discovery of ctiminal conviction histories, meaning for
eitiier misdemeanor or felony offenses. (See Figure 11). In 102 cases, or approximately five
percent of the sample, screening revealed histories of felony convictions. Another 94, or
approximately four percent of the sample, were found to have records of misdemeanor
convictions only.

In general, these cumulative "hit rates" comport with rates for the general population
of applicants subject to CHR beckground screening for other non-criminal justice purposes.
However, local hit rates at the Dade County and Sacramento County demonstration sites were
significantly higher than the national average (See Figures 12, 13, and 14). Of 144 applicants
screened at the Sacramento County site, 15, or approximately 10 percent, were found to have

felony convictions; another 18, or 12.5 percent, had records of misdemeanor convictions only,
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Of 122 applicants screened at the Dade County site, 20, or approximately 16 percent, had

felony conviction records.

Figure 11: CHR "Hit" Rates

Applicants Applicants Overall Applicants Felony :‘mli:::‘:: munf;r
Site screened w/ conviction “hit" w/ felony “hit" victions “hi"

with CHR histories rate | convictions  rate con
only rate
Cook County, 1L 1607 56 5.56% 39 3.87% 17 1.69%
Dade County, Fla, 122 28 2295% 20 16,39% 8 6.56%
Idaho 131 10 7.63% 3 2.29% 7 5.34%
Kansas Ctty, Mo, 88 5 5.63% 2 227% 3 341%
Kern County, Ca. 159 15 9.43% 6 3.77% 9 5.66%
New Jersey 526 49 9.32% 17 3.23% 32 6.08%
| Sacramente County, Ca. 144 33 22.92% 15 10.42% 18 12.50%
h National Totals 2177 196 9.00% 102 4.69% 94 4.32%

Figure 12: Overall "Hit Rates" — Percentages of Applicants with Any Convictions
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Figure 13: Percentage of Applicants with Felony Convictions
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Figure 14: Percentage of Applicants with Misdemeanor Convictions Only
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Project staff could not identify any definitive reasons for the higher local hit rates in
Sacramento and Dade counues. However, the variances do indicate the possibility that the
SSA could expect higher hit rates in certain localized areas if CHR screening were
implemented as a broader, operational policy. _

After making adjustments to procedures during the initial stages of implementation,
the state demonstration projects generally operated smoothly. The SSA and state and local
agencies were able to establish direct lines of communication to ensure coordinated operations
and facilitate timely, effective resolution of operational problems.

The local law enforcement agencies that provided fingerprinting services for the
project had varying levels of experience in conducting applicant fingerprinting for non-
criminal justice purposes. For a few of the local law enforcement agencies involved, the
project provided an opportunity to implement applicant fingerprinting procedures for the first
time. A number of the local agencies already had in place applicant fingerprinting services
and were well-equipped to accommodate the SSA's payee applicants. In every case, local law
enforcement agencies were able to work with the SSA to set up fingerprinting procedures
appropriate to the needs of the project.

Similarly, state agencies that provided CHR services for the project were able to work
with the SSA to establish special billing procedures to meet the needs of the project. State
repositories also provided training to help SSA personnel understand the formats, symbols,
and special language used in state CHR reports.

State and local law enforcement agencies were able to process the limited volumes of
applicants screened under the study. However, state and local agency officials were skeptical
about whether they could accommodate the full volume of payee applicants, including those
applicants who were exempted from screening under the study, with current resources and
technology. Advances in criminal justice information technology eventually may increase the
agencies' ability to handle additional volumes of applicant CHR requests.

Findings and Conclusions
Through the demonstration project, the NCJA and the SSA found that it is feasible for

the SSA to work with state and local criminal justice agencies to establish systems to obtain

54




state CHR information regarding payee applicants based upon fingerprint identification of
those applicants.

The demonstration project also produced information to help the SSA determine the
practical value of using CHR information in the payee appointment process. - Five perceni of
applicants screened were found to have histories of felony convictions; of these, 46 percent
were appointed to serve as payees in spite of their conviction histories.

This study also produced information that will help the SSA examine the potential
usefulness of CHR information as a predictor of payee performance but did not produce a
definitive answer on that matter, A separate but related study that the SSA has undertaken is
expected to yield information on the correlation between CHR information and payee
performance.

CHR frequently are reviewed by government agencies and private firms to assess the
character of candidates for jobs requiring a high degree of trust worthiness, and to support
licensing decisions. However, an organization exploring such uses of CHR must consider
carefully a wide range of complex issues regarding the usefulness of CHR and the impact of
CHR screening programs upon the organization's operations. To arrive at a final decision on
the efficacy of payee CHR background checks, the SSA necessarily must weigh carefully cost
management, accountability, and public safety considerations.

The study found in practice that CHR actually may be of questionable practical value
to the personne! faced with appointment decisions. SSA claims representatives appointed 47,
or 46 percent, of applicants with felony convictions; 74, or 79 percent, of misdemeanants
were appointed to serve as payees (See Figures 15 and 16). Disposition of applicants with
felony convictions varied widely by site; of applicants with felony convictions in Sacramento
County, 33 percent were appointed to serve as payees, while 14, or 70 percent, of applicants
with felony convictions in Dade County were appointed to serve as payees. The data seem to
indicate that conviction information was not an overriding factor in appointment decision
making. SSA claims representatives consider CHR in the context of other criteria and

subjective judgments about the character of the applicants,
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Figure 15: Appointment of Applicants with Felony Convictions
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Figure 16: Handling of Applicants with Convicticn Records

" Applicants Felons Percent of | Applicants with Misde- Percent of
Site with felony appointed felons misdemeanor meanants misemeanants
convictions appointed convictions enly appointed appolnted
Cook County, ML 39 16 41% 17 12 N% "
Dade County, Fla. 20 14 70% 8 8 100%
Idaho 3 2 67% 7 7 100%
Kanssas City, Mo, 2 0 0% 3 3 100%
Kem County, Calif, 6 2 33% 9 7 8%
New Jersey 17 8 4% 32 28 88%
Sacramento County, Calif, 15 5 33% 18 9 50%
National Totals 102 47 4% 94 _ 74 T9%

Costs and Other Impacts of CHR Screening
The combined costs of fingerprinting and CHR information services combined varied

widely among demonstration sites, ranging from $10 per applicant in Florida to $37 per
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applicant in California; factoring in the volumes of applicants at each site, the average cost of
screening under the project was slightly more than $21 per applicant, according to SSA
estimates. The amount of time that final appointment decisions had to be delayed while
claims representatives awaited responses to CHR requests also varied by site, ranging from an
average of 14 days in Idaho to more than 104 days in California; the national average was
about 45 days (See Figure 17). These costs and waiting times present potential impacts upon
appointment procedures that must be considered by the SSA in evaluating the efficacy of

payee screening as an operational policy.

Figure 17: Average CHR Waiting Times
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Although the study clearly demonstrated utility of CHR use in background checks and
the feasibility of achieving the intergovernmental cooperation necessary for using state CHR
in payee applicant screening, as well as the willingness of applicants to undergo CHR
screening, other aspects of the feasibility of CHR screening are less certain,

One important issue is the impact of CHR waiting periods upon the SSA's applicant

processing. SSA field personnel at demonstration sites in Illinois and California reported
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waiting averages of 50 and 104.5 days, respectively, from interviewing applicants to receiving
the applicants' CHR information. To comply with laws that prohibit delaying benefits
payments longer than 30 days, field personnel had to institute special procedures to appoint
applicants on a conditional basis pending the outcome of CHR checks, and in some instances,
directly paid beneficiaries while awaiting CHR information on payee applicénts. The SSA
must assess whether such lengthy waiting periods and the resulting special procedures would
be detrimental to the payee appointment process over a long period of time.

Other aspects of the feasibility of payee applicant CHR screening also are uncertain,
The exemption of close family members from CHR screening and the concentration of the
study in four of the demonstration states to selected metropolitan areas were made necessary
by resource, operational, and policy considerations. At the same time, these considerations
precluded a true test of state repositories' ability to accommodate the SSA's entire potential
volume of CHR requests. A lack of information on the annual number of payee applic;.nts
nationwide prevented estimation of the potential costs of instituting broad, nationwide
applicant CHR screening as a long-term SSA operational policy.

Continuing advances in technology such as the automated fingerprint identification
systems (AFIS) and "live scan" fingerprinting devices used under the project may have a
significant impact on criminal justice information system capabilities. It is hoped that new
technologies will dramatically increase the speed and efficiency of CHR screening procedures
and help states accommodate increased volumes of CHR requests. Moreover, the FBI's
development of a national, interstate criminal identification network may further encourage
technological advances and make timely federal and 50-state CHR checks readily available
for non-criminal justice purposes.

In judging the value of CHR information in appointment decisions, the SSA ultimately
must decide the appropriateness of allowing convicted individuals to serve as payees. The
answer to this question hinges at least in part on whether conviction histories indicate a
greater likelihood of payee malfeasance. The NCJA/SSA demonstration project was limited
to an examination of the feasibility of CHR screening and therefore did not assess how

applicants' criminal histories corresponded to their performance as payees.
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More information is needed to assess fully the value of, as well as the SSA's and

states' ability to accommodate, CHR screening in the representative payee appointment
process. Therefore, the NCJA recommends that the SSA:

obtain CHR information on a random sample of payees and assess the performance of
those payees in order to evaluate how conviction histories correlate to payee
performance. Such a study should include payees who are beneficiaries' family
members in order to help determine the prevalence and relevance of criminal histories

among beneficiaries' close family members; and

determine the annual number of new payee applicants nationwide, and use that
information to work with state agencies on estimating the costs of applicant screening as
a nationwide policy and whether such applicant screening could be accommodated by

state repositories and within SSA procedures and resource limitations.

59




60




CHAPTER IV

CONTEMPORARY USE OF CRIMINAL HISTORIES RECORD REVIEWS AND

OTHER INVESTIGATIVE METHODS TO
CONDUCT NON-CRIMINAL JUSTICE BACKGROUND CHECKS

Most employers and volunteer organization recruiters must conduct at least 8 minimal

amount of background investigation to assess the suitability of candidates for available

positions. Background investigation also is used to screen applicants for loans or lines of

credit, as well as for certifications required for certain privileges, such as gun ownership.

Background screening techniques range in intensity from simple interviewing of an applicant

to comprehensive, in-depth investigations that are intended to gather extensive personal

information. Some other available methods for carrying out background checks include

criminal history screening, as well as credit history review and psychological tests, In

determining what type of screening is appropriate for a particular paid or volunteer position,

an employer or volunteer recruiter needs to consider these questions:

What levels of talent and trustworthiness are necessary for satisfactory performance of
the position;

What potential exists for harm to people or property if the job is performed
unsatisfactorily or if the employee misuses authority or access afforded by virtue of his
position,;

What is the employers' liability for harm to people or property resulting from an
inadequate pre-employment investigation,;

What resources are available for background screening;

What types of information are provided by each form of background screening; and

What resources are necessary for each form of background screening?

Generally, the more intensive the screening method used, the greater the information

yielded, and the greater the costs, in terms of time and money, Therefore, the decision on

what screening techniques to use may center upon the findings of a cost-benefit analysis.

61




Typically, most' employers and many volunteer recruiters (for convenience, both
heretofore are referred to as "recruiters") interview applicants and require the applicants to
provide the names and addresses of schools attended, previous employers, and individuals
who credibly can testify to the applicants' personality, abilities, and work habits. For many
jobs and volunteer positions, th¢ required qualifications and inherent risk arc;. low enough that
verifying levels of education and consulting with former employers and personal references
are sufficient to minimize the employer's risk.

In some instances, a recruiter may judge the qualifications for a position basic enough
and the risks involved in an unsuccessful recruit insignificant enough that only a very
minimal amount of screening, such as a face-to-face interview, is necessary. Looked at
another way, a recruiter may feel that the potential for harm resuiting from improper
performance in an available position are not significant enough to justify the additional time
and expense of more intensive s;reening.

Sometimes the time and money involved in more thorough screening are prohibitive to
recruiters with limited resources, such as small businesses or non-profit organizations. In
other cases, recruiters may recognize a significant potential for loss due to an unsuccessful
recruit and have sufficient resources available for more intensive screening, but believe that
they can assess an applicant sufficiently with a minimal amount of information. In yet other
cases, recruiters may ask for character and employment references with no intention of
verifying those references, wagering that the mere possibility that the references would be
investigated is enough to keep undesirable applicants away,

When poor performance or misbehavior on a job pose a risk for significant harm to
people or property, however, recruiters long have sought more intensive screening methods
than interviews and reference checking. The same is true of financial businesses that provide
loans or open lines of credit.

Until recently, the use of more intensive screening methods, for the most part, was
limited to individuals applying for credit or employment involving protection of public safety
or access to confidential information, large amounts of currency, or highly valuable
properties. In recent years, however, a perceived increase in predatory crime committed by

individuals who abuse their professional or volunteer positions has fueled an increased interest
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in background investigations, Moreover, concern over the proliferation of violent crimes
committed with firearms has led to the establishment of background screening as a condition
of firearms purchases, For all of these purposes, perhaps the most prominent background

investigation technique being used is criminal history screening.

Criminal History Screening

CHR information, once used almost exclusively to assist law enforcement investigations
and judicial decisionmaking, has come into increasing use to screen employment applicants,
volunteers, and most recently, prospective firearms purchasers. The increasing use of CHR
checks has been accompanied by a growing body of state and federal laws requiring CHR
screening for various non-criminal justice purposes and the development of government
programs to improve CHR systems to meet the increased demand.

Efforts to prevent the possession of firearms by convicted criminals and mentally
unstable persons have led to perhaps the most publicly visible use of CHR screening, A
range of gun control advocates over the past decade have appealed to federal and state
governments to enact laws requiring CHR screening of prospective firearms purchasers,

These efforts have led to passage by the Congress in 1993 of the Brady Handgun Violence
Prevention Act (Pub. L, 103-159), named after James S, Brady, the former White House press
secretary who was wounded in the 1981 assassination attempt on President Ronald Reagan,
Known as the "Brady Law," the act requires all U. S. handgun dealers to conduct CHR
screening of handgun purchasers and directs state and local authorities to work with federal
authorities on establishing systems to provide dealers with access to CHR nationwide,

Prior to the passage of the Brady Law, 18 states already had in place some type of CHR
screening of people seeking to buy firearms or obtain a firearms ownership permit, Under the
Brady Law, the remaining states will need to institute new systems to accomodate CHR
screening of handgun purchasers,

The Brady Law's requirements that the Justice Department devise a system to enable
thorough searches for CHR throughout the United States places a higher priority on and

directs increased resources toward the FBI's existing efforts to develop a national interstate
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CHR sharing network.*® As the FBI's new CHR systems are intended to be available for
other approved non-criminal justice uses, the Brady Law is likely to help increase the
availability and improve the quality of comprehensive, national CHR screening for a wide
variety of non-criminal justice purposes,

Another area of increased interest in CHR screening is among professions that require
direct contact with, and responsibility for, the welfare of children, A rise in single-parent
households and the growing need for both parents in a two-parent household to maintain paid
employment has led to increased use of professional child care services, such as day care,
preschooling, and in-home child monitoring (such as that provided by babysitters, au pairs, or
nannies). Subsequently, the public has witnessed a marked increase in publicized incidents of
educators or child care providers misusing their access to children to abuse or molest those
children,

The cesulting public outcry over child abuse cases increasingly has led to enactment of
laws and policies that cail for pre-employment screening, typically including criminal history
investigations, of school personnel and child care providers. The U. S. Congress in 1993
enacted legislation establishing a system for screening prospective child care and school
personnel for histories of child abuse, The National Child Protection Act of 1993 (Pub. L,
103-209) directs the U, S, Department of Justice to establish a specialized national system
that lists people with histories of convictions for child abuse or molestation. The law
authorizes schools and child care employers to use the data base in screening potential
employees.

Similar actions also were taken at the state level in 1993, State legislatures in New
Hampshire, Oregon, and Tennessee enacted laws that authorize CHR screening of child care
and/or school personnel, effective Jan, 1, 1994, The Oregon law, in fact, requires that
applicants for school employmerit provide fingerprints for the initiation of national CHR
checks conducted by the FBI.

In addition, some county and municipal governments may be following suit, as
evidenced by recent developments in Dallas County, Texas In 1993, Dallas County

% See discussion under heading, “National CHR System Development,* p. 67.
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commissioners enacted a measure that authorizes nonprofit organizations in the county that
serve "vulnerable" populations, such as children, the elderly, and physically or mentally
disabled persons, to access state CHR information for screening of prospective emplioyees and
volunteers, To lower the costs and expedite the process for non-profit groups, the screening
will be coordinated through the Volunteer Center of Dallas County, itself a non-profit
organization that helps other non-profit groups obtain needed volunteer help. State CHR
information will be provided by the Texas Department of Public Safety.

Other child care-related areas in which CHR screening has come into use include the
screening of school bus drivers, applicants for licenses to operate centers that treat youths for
substance abuse, and guardian ad litem volunteers, who volunteer to help children who are
abuse victims navigate their way through legal proceedings.

Given the previous criminal histories of that have been found in cases of abuse by child
care professionals, CHR screening can identify some candidates with a propensity for abusive
or criminal behavior, and may deter other such candidates from applying in the first place.

For example, a highly publicized case in Fairfax County, Va., involved a man who
worked a5 a substitute teacher in a county school until the results of a state and federal CHR
check indicated that he was an escaped convicted murderer, Under the county's screening
program, school personnel were hired pending the outcome of the CHR checks because those
checks usually take up to three months to be completed. The fact that the screening delay
enabled a fugitive killer to receive access to children caused county residents and
policymakers to question whether it might be necessary to wait for the results of CHR checks
before allowing new employees to begin work,

Other cases illustrate the inability of CHR checks to indicate the potential for criminal
behavior by people who previously have not committed criminal acts or been convicted foi
such acts. In Chicago, a substitute schoolteacher was charged with exposing himself and
miasturbating in front of students, and a school janitor was charged with molesting female
students. CHR checks for both men revealed no prior convictions, In Florida, two adult Boy
Scout troop leaders were charged with molesting scouts under their supervision, In this case,
no pre-appointment CHR screening was conducted, but further investigation found that CHR

screening would have revealed nothing because neither man had previous convictions,

65




Officials of Boy Scouts of America noted that the case emphasizes the need to address
criminal behavior by volunteers and employees regardless of screening methods used.

Another employment field where CHR screening is coming into increasing use is the
licensing and hiring of professional security personnel and private investigators. As in other
fields, the hiring of security guards and investigators was largely unregulated until publicized
cases of theft and physical harm committed by security personnel came to light. Several
states now require CHR screening as a condition of employment for security guards, The
Congress also has begun to address this issue through proposed legislation. H. R. 1534,
currently pending before the Congress, would require states to implement licensing programs
under which prospective security personnel would be subject to specific training and CHR
screening requirements.

As in the case of child care personnel, the screening of security guards has revealed
potential weaknesses of CHR checks. For example, a recently enacted Washington state
licensing program requiring CHR screening of private security personnel has been criticized
because, under that program, only armed security guards are checked for out-of-state criminal
histories; unarmed security guards are screened only for in-state criminal histories. State
licensing officials say costs of out-of-state CHR screening prohibit conducting nationwide
shecks on all guards. However, critics of the program contend that such limitations would do
little to prevent cases such as that of Kenneth Bianchi, who stalked a..d killed two Western
Washington University students while working as a private unarmed campus security guard.
Bianchi, who had no prior criminal history in Washington, had an out-of-state record for
reckless endangerment and criminal mischief that might have signaled the possibility of
abusing a position as a guard. Bianchi eventually confessed to five of the widely publicized
"Hillside Strangler" rape-murders in California. ‘

NCIJA research has uncovered some other interesting applications of CHR screening,
For example, case law in Missouri has permitted the use of CHR in screening potential jurors,
An incident in Harris County, Texas, in which a grand jury foreman was found to be under
indictment prompted public discussion of whether CHR should be used to screen grand jurors.
In many cities, people are screened for drug convictions before they are permitted to live in

publicly-sponsored housirig. In Washington state, CHR screening is conducted on volunteer
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nursing home ombudsmen, who visit nursing homes weekly to talk with residents about their
problems or concerns. In Encinitas, Calif,, the San Diego County Sheriff's Department checks
criminal histories of prospective members of the Volunteer Patrol, a program that recruits
senior citizens to help police respond to the special needs of elderly citizens-and monitor
neighborhoods with mostly elderly residents,

National CHR System Development

In response to the increasing demand for applicant and firearms purchaser CILIR
screening to protect the public safety, both the Congress and the Justice Department in recent
years have taken a number of interrelated measures to improve CHR screening services.

To meet the needs of law enforcement agencies as well as increasing non-criminal
justice uses of CHR, the FBI has launched a massive, multi-year effort to implement a new,
more effective system for conducting nationwide, interstate CHR checks.. Under the original
system, the FBI maintains criminal histories for all federal offenses as well as state offender
records that, for the most part, duplicate information contained in state files, Under this
system, the FBI relies on state and local agencies to submit voluntarily copies of all arrest,
disposition, and correctional information.

However, state and local participation in this system historically has been incomplete,
According to the FB], arrest reporting is known to be poor in a few states, while disposition
reporting is estimated to average about 50 percent among the states,

Moreover, a significant proportion of the FBI's criminal history records have not yet
been entered into the FBI's computerized CHR system. At the beginning of 1993, 17.1
ndllica of the FBI's criminal history records were fully automated; another 11.3 million were
not fully automated. As a result of this backlog of unautomated records and the gaps in state
and local reporting, FBI national records checks generally are processed slowly and often are
missing critical information.

To remedy this situation, the FBI is developing the Interstate Identification Index (III,
pronounced "Triple Eye"). The III provides national criminal history checks by acting as an
index of state criminal history records, which generally are more current and complete than
the FBI's duplicate copies. Under this system, the FBI would cease collecting and keeping

state criminal history information from states that are participating as non-criminal justice
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providers, The FBI would continue to duplicate state recordkeeping on behalf of states
participating in the III only for criminal justice purposes and states that cannot participate in
the III due to equipment or resource limitations.

Some 30 states currently participate in the Il for criminal justice purposes, with at least
a portion of their records available through the system. In addition, use of the III for non-
criminal justice purposes is being tested in Flerida, North Carolina, and Oregon. However,
because states' laws and policies vary on the non-criminal justice uses of CHR, widespread
use of the system for non-criminal justice purposes will require agreement among
participating governments as to the specific conditions under which non-criminal justice CHR
requests can be made. The FBI has developed the Interstate and Federal-State Compact on
the Exchange of Criminal History Records for Noncriminal Justice Purposes as one possible
method for reaching that agreement,

At the same time, the Congress, as an outgrowth of legislative acti:/ity regarding CHR
screening of firearms buyers, has in recent years directed the Justice Department to develop a
national program for improvement of CHR systems. Through the National Criminal History
Records Improvement Program, managed by the Justice Department's Bureau of Justice
Statistics, the Congress has over the past several years appropriated funds for grants to help
states make improvements to their CHR systems. The Congress also has required that states
use at least five percent of their annual criminal justice block grant funding for CHR system
improvements. In addition, in the act making fiscal year 1994 appropriations for the Justice
Department (Pub. L. 103-121), the Consaress provided $10 million to the FBI as
reimbursement for startup costs associated with establishing a national repository of criminal

history information for use in a national background check system.

Fingerprinting of Welfare Recipients

While criminal history searches may be initiated using applicants' names and vital
statistics alone, fingerprinting often is associated with CHR screening, Fingerprints can help
CHR repositories identify persons with criminal histories when applicants supply inaccurate
identifying information. Recently, however, fingerprinting is coming into use without CHR

screening in the compilation of data bases intended to prevent double-dipping by welfare
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recipients. Los Angeles County, Calif,, and Suffolk County, N. Y., for example, have
implemented programs to fingerprint entitlement program beneficiaries to prevent
beneficiaries from receiving additional benefits by using separate names and addresses. In
addition, New York state has established demonstration programs to test this use of
fingerprinting is Rockland and Onondaga Counties.

Credit History Review

Another frequently used background investigative technique is credit history review,
more commonly known as a credit check. Currently in the United States, there are a handful
of nationally-recognized companies that gather information about individuals' histories of
paying bills, managing lines of credit, and paying off debts. These companies, such as
Equifax Credit Information Services, TRW, and Trans Union, supply this information to
virtually any requester for a fee. In many instances, requesters with appropriate computer and
telecommunications equipment directly access these credit data bases directly in a matter of
seconds. |

By providing information about an individual's history of managing financial
responsibilities, credit checks generally are seen as a way of assessing applicants' ability to
handle additional financial burdens, and as a general indicator of their level of responsibility
and trustworthiness. By providing information about a person's current financial burdens,
checks also may indicate the likelihood of his intentionally or unintentionally breaching a
financial trust in response to heavy financial pressures. Like CHR checks, credit
investigations may help indicate applicants' likelihood of committing a crime involving breach
of trust,

As mentioned above, financial businesses customarily have employed credit checks to
screen people who apply for loans or lines of credit. Many real estate companies use credit
checks before entering into leases with prospective property renters. For many years, credit
checks have been used to screen candidates for jobs that involve the handling of large sums
of money or valuable properties. However, credit checks recently are being put to new uses.

In Medina County, Ohio, credit checks are being used to locate fathers who have

neglected to make child support payments and to assess how much child support those fathers
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reasonably should be able to pay. The Medina County Child Support Enforcement Agency
uses computer equipment to access credit files directly to find delinquent fathers' addresses
and to obtain information about their debts and spending on cars, mortgages, and credit cards,
Also in Ohio, controversy over the use of court-appointed, state-funded legal counsei for
defendants who later were found to have sufficien: resources to hire counsel. has led to public
consideration of credit checks as a condition of receiving state-funded counsel. According to
The Plain Dealer, a Cleveland newspaper, two studies on the appointment of state-funded
counsel concluded that the process was deficient in ensuring that only indigent defendants
receive appointed counssl. As a result, state lawmakers are looking into credit checks to

assess whether defendants truly are indigent.

Personality Profiles

Yet another screening method that has come into more frequent use is psychological
tests designed to provide profiles of applicants' personalities. Under this method, applicants
are asked to respond to a series of questions or stimuli crafted to subtly elicit responses that
may provide insights into applicants' personality traits. Generally, such tests are administered
and the results analyzed by psychologists or other professionals specially trained in
interpretation of the test responses. One such test, the Minnesota Multiphasic Personality
Inventory (MMPI), is used by police departments and security guard agencies to identify
applicants with tendencies for violence, paranoia, or addictive behaviors, In order to address
losses due to employee theft, many companies in the retail shopping industry use personality
tests to detect applicants with a propensity toward dishonesty, stealing, or justifying
dishonesty or theft under certain circumstances.

Proponents of personality tests maintain that, if properly administered and interpreted,
the tests can uncover potentially dangerous traits that have not yet surfaced in an applicant's
behavior and would not be made apparent through CHR screening or credit checks. However,
the validity of such tests has come in to question. Critics contend that there is a potential for
test responses to be misinterpreted in such a way that an applicant might be denied a position
wrongfully, Furthermore, critics have insisted that the tests may reveal information of

questionable relevance about applicants' private lives, such as sexual orientation, marital
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problems, or political beliefs; as such, the tests may violate personal privacy rights and be
used to subtly discriminate against applicants. Currently, the use of the MMPI in screening

job applicants is being challenged before the California Supreme Court.

Consumer Investigative Reporting/Private Investigation

In response to the demand for background screening setvices, a variety of companies
have established commercially available comprehensive background investigation services.
Often referred to as consumer investigative reporting, vhis type of background screening
involves a packaging of information from a variety of publicly available sources, such as
CHR, credit files, education records, and driver registration records, and therefore represents a
coordinated combination of other screening methods. This type of service capitalizes on the
fact that so many databases of personal information are available to the public, often directly
and expeditiously through appropriate computer telecommunications equipment.

Because of its more comprehensive nature, consumer investigative reporting tends to be
significantly more expensive than other screening techniques, with prices generally starting
around $100. For that price, however, a requester may receive a wide range of potentially
useful information. Nonetheless, because of its vast reach, consumer investigative reporting
has come under fire as intrusive and often incorrectly linking individuals with negative
information, In one such case, James Wiggins of Washington, D, C. was fired from a job
after a post-employment investigation incorrectly connected him with a criminal history
record belonging to another man with a similar name. As a result of such cases, some
legislators in recent years have proposed tightening regulation of the industry to prevent
further harm to innocent people by investigatory mistakes.

Private investigators perform a kind of work similar to that done by contemporary
consumer investigative companies. Unlike the stereotypical "gumshoe" of the past, today's
private investigators spend little, if any, time on the streets observing subjects and questioning
people. Instead, most private investigators rely on vast, publicly available databases of

personal information to build their investigations,
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Security Clearances

"Security clearance" investigations long have been used to screen people applying for
jobs involving access to sensitive information relating to national defense operations and law
enforcement investigations, especially at the federal level. A security clearance typically is
conducted by a thoroughly trained government investigator and entails a thorough, exhaustive
examination of several factors regarded as relevant to an applicant's character, likelihood of
maintaining necessary secrecy, and ability to carry out duties under extreme pressure. As a
government investigator, a security clearance investigator usually avails himself of virtually
unlimited access to all available databases of personal information, including criminal history
records, driving records, and credit histories. In addition, the investigator also conducts
personal interviews of applicants' family members, friends, previous employers, and other
associates, to gain insights into an applicant's personality that may not be apparent from
archived inf(;ﬁnation.

Security clearance investigations are an extremely thorough method of screening
applicants, and probably are appropriate given the circumstances involved in the jobs for
which they are conducted. However, given the labor and resource intensive nature of such
investigations, similar techniques are probably inappropriate for the vast majority of

employers and volunteer recruiters.
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PRINCIPAL PROJECT PARTICIPANTS AND CONTACT PERSONS

FEDERAL AGENCY PERSONNEL
U. S. Department of Health and Human Services, Administration on Aging (Funding Agency/Project

Monitors)

Mr, Howard F, White

Social Science Research Analyst

Division of Research and Demonstrations

U. 8. Department of Health and Human Services
Administration on Aging

Wilbur J. Cohen Federal Building, Room 4661
330 Independence Avenue, SW

Washington, DC 20201

Ms. Michele Hughes

Grants Management Specialist

U. S. Department of Health and Human Services
Administration on Children and Families
Discretionary Grants Division

200 Independence Avenue, SW, Room 341-F
Washington, DC 20201

Ms, Marla Bush, Project Officer

U. S. Department of Health and Human Services
Administration on Aging

330 In.cpendence Avenue, SW

Washington, DC 20201

U. S. Department of Health and Human Services, Social Security Administration
(Principal Collaborating ¥zderal Agency/Criminal History Record Requester)

Eﬁ" !B.!Q.""fn

Mr. Sandy Crank, Associate Commissioner
Office of Retirement and Survivors Insurance

U. 8. Department of Health and Human Services
Social Security Administration

Room 760, Altmeyer Building

6401 Sccurity Boulevard

Baltimore, MD 21235

National Projecr Advisers:

Ms. Gayle J. Cozens, Associate Commissioner
(departed position Jan, 1993)

Office of Legislative and Congressional Affairs
U. S. Department of Health and Human Services
Social Security Administration

Room 152, Altmeyer Building

6401 Sccurity Boulevard

Baltimore, MD 21235

Ms, Patricia Butier, Associate Commissioner
(dcparted position Jan. 1993)

Office of Public Affairs

U. S. Department of Health and Human Services
Social Security Administration

Room 4200, West High Rise Building

6401 Security Boulevard

Baltimore, MD 21235

National Project Supervisors:

Ms. Dorothy Jones, Director

Division of Benefit Continuity

Office of Retirement and Survivors Insurance

U. S. Department of Health and Human Services
Social Security Administration

Room 3-A-26, Operations Building

6401 Sccurity Boulevard

Baltimore, MD 21235




Ms. Reba Andrew, Director

Representative Payment Staff

Office of Retirement and Survivors Insurance

U. S. Department of Health and Human Services
Social Security Administration

Room 3-A-26, Operations Building

6401 Security Boulevard

Baltimore, MD 21235

National Project Lead Coordinator:

Mr, Fred Graf, Deputy Director

Representative Payment Staff

Office of Retirement and Survivors Insurance

U. S. Department of Heaith and Human Services
Social Security Administration

Room 3-A-26, Operations Building

6401 Security Boulevard

Baltimore, MD 21235

National Project Analysts:

Ms. Sandy Coffin, Social Insurance Specialist
Representative Payment Staff

Office of Retirement and Survivors Insurance

U. S. Department of Health and Human Services
Social Security Administration

Room 3-A-26, Operations Building

6401 Security Bealevard

Baltimore, MD 21235

Mr. Ed Fotheringill, Social Insurance Specialist
Representative Payment Staff

Office of Retirement and Survivors Insurance

U. S. Department of Health and Human Services
Social Security Administration

Room 3-A-26, Operations Building

6401 Security Boulevard

Baltimore, MD 21235

Mr. Kevin Brennan, Social Insurance Specialist
Representative Payment Staff

Office of Retirement and Survivors’ Insurance

U. S. Department of Health and Human Services
Social Security Administration

Room 3-A-26, Operations Building

6401 Security Boulevard

Baltimore, MD 21235
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k 1.
Staff:

Ms. Gloria Panama-Williams

Assistant Regional Commissioner

(departed position Oct, 1991)

Program Operations and Systems

U. S. Department of Health and Human Services
Socia! Security Administration

105 West Adams Street, 10th Floor

Chicago, IL 60603

Demonstrati

Ms. Trudy Lewis

Assistant Regional Commissioner

(assumed position Oct. 1991)

Program QOperations and Systems

U. S. Department of Health and Human Services
Social Security Administration

105 W. Adams Street, 10th Floor

Chicago, IL 60603

Mr. Myles McFadden, Section Chief

RSI Operations Section

U. S. Department of Health and Human Services
Social Security Administration

600 W. Madison

Chicago, IL 60661

Ms. Denise Niesman, Social Insurance Specialist
RSI Operations Section

U. S. Department of Health and Human Services
Social Security Administration

600 W. Madison

Chicago, IL 60661

Ms. Judith V., Mohl, District Manager

Chicago North District Office

U. S. Department of Health and Human Services
Social Security Administration

2444 W, Lawrence Avenue

Chicago, IL 60625

Ms. Donna Mercer, Technical Assistant

Chicago North District Office

U. S. Department of Health and Human Services
Social Security Administration

2444 W, Lawrence Avenue

Chicago, IL 60625




Dade County, Fla., Demonstration Site SSA Project
Staff:

Mr. Jim Bersch

Deputy Assistant Regional Commissioner
Program Operating Systems

Office of the Regional Commissioner

U. S. Department of Health and Human Services
Social Security Administration

101 Marietta Tower, Suite 1902

Atlanta, GA 30323

Ms, Linda Porter, Social Insurance Specialist
Office of the Regional Commissioner

U. S. Department of Health and Human Services
Social Security Administration

101 Marietta Tower, Suite 1902

Atlanta, GA 30323

Mr. Jose Lastra, Area Director

U. S. Department of Health and Human Services
Social Security Administration

111 NW 183rd Street, Suite 414

Miami, FL. 33169

New Jersev Demonstration Site SSA Project Staff:

Mr. Greg Machler, Director

RSI/SSI Programs Branch

Office of the Regional Commissioner

U. S, Department of Health and Human Services
Social Security Administration

26 Federal Plaza, Room 40-102

New York, NY 10278

Mr. Glen Van Leet, Social Insurance Specialist
RSI/SSI Programs Branch

Office of the Regional Commissioner

U. S. Department of Health and Human Services
Social Security Administration

26 Federal Plaza, Room 40-102

New York, NY 10278
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Idaho D j jte SSA ject Staff;

Ms, Kay Cuplin, District Manager

Pocateilo District Office

U. S. Department of Heaith and Human Services
Social Security Administration

250 S. 4th Avenue, Suite 155

Pocatello, ID 83201-6437

Ms. Irene Marchbanks, District Manager
Lewiston District Office

U. S. Department of Health and Human Services
Social Security Administration

1617 19th Avenue

Lewiston, ID 83501

Mr. Michael Middleton, District Manager

Boise District Office

U. S. Department of Health and Human Services
Social Security Administration

P, O. Box 15810

Boise, ID 83715

acrament un lif., Dem tion_Site

Project Staff:

Ms, Carla Pancheco

Assistant Regional Commissioner

Program Operations and Systems

U. 8. Department of Health and Human Services
Social Security Administration

75 Hawthorne Street

San Francisco, CA 94105

Ms. Maureen Snoddy, Chief

RSI Programs Section

U, S. Department of Health and Human Services
Social Security Administration

75 Hawthorne Street, Room 310

San Francisco, CA 94105

Mr, Ray Dubberke, RS!I Program Specialist

U. 8. Department of Health and Human Services
Social Security Administration

75 Hawthorne Street, Room 310

San Francisco, CA 94105
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Mr, Martin Almanzan, Area Director

Social Security Administration

U. S. Department of Health and Human Services
2975 Fulton Avenue

P. O. Box 214008

Sacramento, CA 95821

Ms. Beth Abbott, District Manager

Social Security Administration

U. S. Department of Health and Human Services
8351 Folsom Boulevard

Sacramento, CA 95821

Mr. Richard Stanley

Sacramento District Office

Social Security Administration

U. S. Department of Health and Human Services
8351 Folsom Boulevard

Sacramento, CA. 95821

Ms. Carcl DeWiit, Area Director

Social Security Administration

U. S. Department of Health and Human Services
280 S. First Street, Room 137

San Jose, CA 95113

lif., Demonstration Site SSA Project

Steff:

Mr. Gil Watson, District Manager

U. S. Department of Health and Human Services
Social Security Administration

5300 Office Park Drive, Suite 100

Bakersfield, CA 93309

ater Kansas City, Mo. De ion Site SSA
Project Staff:

Mr. Howard Sladek

Assistant Regional Commissioner

Program Opcrations and Systems

U. S. Department of Health and Human Services
Social Security Administration

601 E. 12th Street

Kansas City, MO 64106

Ms. Pat Gaffigan, Director

RSI/SSI Programs Branch

U. S. Department of Health and Human Services
Social Security Administration

601 E, 12th Street

Kansas City, MO 64106

Mr. Theron Holt, Program Specialist

RSI Section

U. S. Department of Health and Human Services'
Social Security Administration

601 E. 12th Street

Kansas City, MO 64106

Mr. George Reichert, Chief

RSI Section

U. S. Department of Health and Human Services
Social Security Administration

601 E. 12th Street

Kansas City, MO 64106

Mr. Ansel Newberger, Assistant District Manager
Kansas City District Office

1624 E. 63rd Street

Kansas City, MO 64110

STATE AND LOCAL AGENCY PERSONNEL
COOK COUNTY, ILL., DEMONSTRATION SITE

Hlinois Criminal Justice Information Authority (Lead State Contact/Law Enforcement Services Liaison)

Mr. J. David Coldren, Executive Director
(departed position Mar, 1992)

Illinois Criminal Justice Information Authority
120 South Riverside Plaza, 10th Floor
Chicago, IL 60606

Ms, Barbara McDonald, Deputy Director
(departed position Apr. 1993)

Hlinois Criminal Justice Information Authority
120 South Riverside Plaza, 10th Floor
Chicago, IL 60606




Mr, Mark Myrent, Senior Research Analyst
Illinois Criminal Justice Information Authority
120 South Riverside Plaza, 10th Floor
Chicago, IL 60606

Illinois State Police, Division of Forensic Services and Identification Bureau of Identification (State CHR

Repository)

Mr. Gary McAlvey, Chief

Bureau of Identification

Division of Forensic Services and Identification
Illinois State Police

260 N. Chicago

Joliet, IL 60431-1060

Ms, Lynne Johnston

Bureau of Identification

Division of Forensic Services and Identification
Illinois State Police

260 N, Chicago

Joliet, IL 60431-1060

Cook County, Ill,, SherifP’s Police Department (Fingerprinting Services Provider)

Sheriff Michael Sheahan

Cook County SherifP’s Office

Richard J. Daley Building, Room 704
Chicago, IL 60602

Chief William Burke

Cook County Sheriff’s Police
1401 S, Maybrook Drive
Maywood, IL 60153

Mr, Martin P. Walsh
Director of Operations

Cook County Sheriff’s Office
Richard J. Daley Center
Room 704

Chicago, IL 60602

DADE COUNTY, FLA., DEMONSTRATION SITE

Florida Department of Law Enforcement, Division of Criminal Justice Information Systems, Crime
Information Bureau (Lead State Contact/State CHR Repository)

Mr. James T. Moore, Commissioner
Florida Department of Law Enforcement
P. O, Box 1489

208 West Carolina Street

Tallahassee, FL. 32302

Mr. Patrick J. Doyle, Director

Division of Criminal Justice Information Systems
Florida Department of Law Enforcement

P. O. Box 1489

Tallahassce, FL 32302

Mr. Doug Culbertson

Criminal Justice Information Supervisor

Division of Criminal Justice Information Systems
Florida Department of Law Enforcement

P. O. Box 1489

Tallahassee, FL. 32302

Mr. Ritchie Grant

Systems Project Administrator

Division of Criminal Justice Information Systems
Florida Department of Law Enforcement

P. O. Box 1489

Tallahassee, FL. 32302




Ms. Martha Wright, Bureau Chief Mr. Ed Stafford

Crime Information Bureau Division of Criminal Justice Information Services
Division of Criminal Justice Information Systems Florida Department of Law Enforcement
Florida Department of Law Enforcement P. O. Box 1489

P. O. Box 1489 Tallahassee, FL 32302

Tallahassee, FL. 32302

Metro-Dade Police Department (Fingerprinting Services Provider)

Lt. James E. Sweet, Operations Lieutenant Lt. Harold Hasenbank

Crime Scene Investigations Bureau Police Services

Metro-Dade Police Department Metro-Dade Police Department
9105 N. W, 25 Street 9105 N, W, 25 Street

Miami, FL. 33172 Miami, FL. 33172

NEW JERSEY DEMONSTRATION SITE

New Jersey Department of Law and Public Safety, Office of the Attorney General (State coordinating
agency)

Mr. Thomas J. O'Reilly, Administrator Mr. John DeCicco

Department of Law and Public Safety Senior Deputy Attorney General
Office of the Attorney General Department of Law and Public Safety
Richard Hughes Justice Complex Office of the Attorney General

3rd Floor, CN 081 Hughes Justice Complex

Trenton, NJ 08625 CN 081

Trenton, NJ 08625-0081

New Jersey Department of Law and Public Safety, Division of State Police (State CHR Repository)

Maj, Valcocean Littles, Supervisor Capt, James Petrecca, Bureau Chief
Records and Identificatioa Section State Bureau of Identification
Division of State Police Records and Identification Section
New Jersey Department of Law and Public Safety New Jersey State Police

P. O. Box 7068 P. O. Box 7068

West Trenton, NJ  08628-0068 West Trenton, NJ  08628-0068
Capt. Nicholas V. Del.uca

Assistant Section Supervisor

Records and Identification Section

New Jersey State Police

P. O. Box 7068

West Trenton, NJ 08628-0068
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IDAHO DEMONSTRATION SITE

Idaho Department of Law Enforcement (Lead State Contact/Law Enforcement Services Liaison/State CHR
Repository/Fingerprinting Services Provider)

Mr. Michael C. Prentice, Assistant Director Mr. Lonnie L. Gray, Records Section Supervisor
Administrative Services Division Bureau of Criminal Identification

Idaho Department of Law Enforcement Idaho Department of Law Enforcement

3311 W. State Street 6064 Corporal Lane

Boise, ID 83707 Boise, ID 83704

Caldwell Police Department (Fingerprinting Services Provider)

Ms. Sheila McGregor
Caldwell Police Department
605 Main Street

Caldwell, ID 83605

Idaho Falls Police Department (Fingerprinting Sérvices Provider)

Chicf Monty Montague

Idaho Falls Police Department
P. O. Box 50220

Idaho Falls, ID 83405

Kootenai County SherifPs Office (Fingerprinting Services Provider)

Deputy Randall E. Smith
Kootenai County Sheriffs Office
Jail Division

5000 Government Way

Coeur d'Alene, ID 83814

Pocatello Police Department (Fingerprinting Services Provider)

Capt, Mike Stayner
Pocatello Police Department
P. O, Box 2877

Pocatello, ID 83206

Nez Perce County Sherifl’s Office (Fingerprinting Services Provider)

Capt. Scott Whitcomb

Nez Perce County Sheriffs Office
1230 Main Street

Lewiston, ID 83501
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Twin Fails Police Department Fingerprinting Services Provider)

Lt. William Stonemets

Twin Falls Police Department
P, O. Box 1907

Twin Falls, ID

SACRAMENTO AND KERN COUNTIES, CA.,, DEMONSTRATION SITES
California Office of Criminal Justice Planning (Lead State Contact/Law Enforcement Services Liaison)
Mr, Raymoad L. Johnson, Executive Director
California Office of Criminal Justice Planning

1130 K Street, Suite 300
Sacramento, CA 95814

State of California, Office of the Attorney General, Division of Law Enforcement, Bureau of Criminal
Identification (State CHR Repository/Fingerprinting Services Provider)

Ms. Nell Hutchison, Manager Mr. Richard S. Yaffee, Manager
Record Control Section Criminal Offender Record Program
State of California State of California

Office of the Attorney General Office of the Attorney General
Division of Law Enforcement Division of Law Enforcement
Bureau of Criminal Identification Bureau of Criminal Identification
P. O. Box 903417 P. C, Box 903417

Sacramento, CA 94203-4170 Sacramento, CA 94203-4170
Mr. Hugh Hayden, Manager Ms. Marilyn Scheidegger
Records Control Section Bureau of Criminal Identification
Bureau of Criminal Identification State of California

Division of Law Enforcement Office of the Attorney General
California Office of the Attorney General Division of Law Enforcement
4949 Broadway 4949 Broadway

P. O. Box 903417 : P. O. Box 903417

Sacramento, CA 94203-4170 Sacramento, CA 94203-4170

Mr. George Renfroe, Manager
Remote Access Network System
State of California

Office of the Attorney General
Division of Law Enforcement
Bureau of Criminal Identification
P. O. Box 903417

Sacramento, CA 94203-4170
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Bakersfield Police Department (Fingerprinting Services Provider)

Chief Bob Patterson
Bakersficld Police Department
1601 Truxton Avenue
Bakersfield, CA 93301

GREATER KANSAS CITY, MO., DEMONSTRATION SITE

Missouri Department of Public Safety (Lead State Contact/Law Enforcement Services Liaison)

M. Richard C. Rice, Director (retired Jan, 1993)
Missouri Department of Public Safety

Truman State Office Building

P. O. Box 749

Jefferson City, MO 65102

Mr, Michael Lynch, EDP Coordinator
Missouri Department of Public Safety
Truman State Office Building

P. O. Box 749

Jeffersea City, MO 65102

Missouri Department of Public Safety, State Highway Patrol (State CHR Repository)

Capt. Robert Howard, Chief

Criminal Records and Identification Division
Missouri Department of Public Safety

State Highway Patrol

P. O. Box 568

Jefferson City, MO 65102-0568

Mr. Jerry Wethington, Program Analyst/Manager
Criminal Records and Identification Division
Missouri Department of Public Safety

State Highway Patrol

P. O. Box 568

Jeffersc:: City, MO 65102-0568

Kansas City Police Department (Fingerprinting Services Provider)

Chief Steven Bishop

Kansas City Police Department
1125 Locust Street

Kansas City, MO 64106

Deputy Chief James A, Reynolds, Commander
Administration Bureau

Kansas City Police Department

1125 Locust Street

Kansas City, MO 64106
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Mr. Gary Howell, Director
Regional Crime Laboratory
Kansas City Police Department
1125 Locust Street

Kansas City, MO 64106

Mr. Jim Davis, Manager
Identification Unit

Kansas City Police Department
1125 Locust Street

Kansas City, MO 64106




PRIVATE SECTOR PERSONNEL

Mentix, Inc, (Provider of "Live-Scan" Fingerprinting Equipment for Greater Kansas City Demonstration
Project)

Mr, Randall Hawks Mr. James Burkalter

Executive Vice President Director of Marketing Qperations
Identix, Inc, Identix, Inc.

510 North Pastoria Avenue 510 North Pastoria Avenue
Sunnyvale, CA 94086 Sunnyvale, CA 94086
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APPENDIX B
Criminal History Records Access

for Non-Criminal Justice Purposes:
A Survey of State Laws and Policies
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INTRODUCTION

The following profiles brizfly describe statutes, policies, and processes affecting non-criminal justice
uses of criminal history records (CHR), as well as and the quality and content of those records, in a sample
of 19 states and the District of Columbia. The 19 states are Arkansas, California, Florida, Hawaii, Idaho,
Illinois, Michigan, Missouri, Montana, Nebraska, New Hampshire, New Jersey, New York, North Carolina,
Oklahoma, Rhode Island, Virginia, Washington, and Wyoming, These jurisdictions were reviewed because
they initially were identificd as potential participants for the March 1990 conference that led to the
development of the demonstration project. Demonstration projects eventually were implemented in six of
these states.

In all 50 states and the District of Columbia, all CHR is available for criminal justice purposes.
Generally, states define "criminal justice purposes” for use of CHR as investigatory, prosecutorial, sentencing,
or correctional uses, Thus, although federal entitlement agencies’ potential use of CHR in certifying payees
is intended to prevent criminal fraud and embezzlement, it essentially is applicant screening and subject to
statutes and regulations on non-criminal justice uses of CHR, )

Readers should bear in mind that these profiles describe conditions surrounding CHR access as of
Dec. 1993; these conditions generally are subject to change at any time, Each profile lists the name of the
state agency that compiles and disseminates CHR and describes processes through which non-criminal justice
agencies may request CHR scarches and fees charged for cach scarch, These procedures and fees generalsy
are subject to change at any time. The turnaround time, listed next in cach profile, indicates the typical
amount of office processing time for a CHR check as reported by the state repository; these processing times
generally are not guarantecd and requesters may experience significantly different processing times. The
profiles then describe information included in a CHR check, such as information on arrests, charges, and
convictions, and whether the subject state allows dissemination of arrests and charges without disposition
information.

Generally, the following factors must be kept in mind for all of the states:

1. Fingerprinting -~ Except for California, New York, and Washington, the selected states do not
require non-criminal justice requesters to submit subjects’ fingerprints. However, due to the common
use of aliases and false personal information by carcer criminals, state CHR authorities generally
recommend the use of fingerprint-based checks and refuse to guarantee the accuracy of non-
fingerprint based checks.

2. Deletion of Records ~ States statutes and policies vary in setting forth what types of CHR may be
released for non-criminal justice purposes, Almost all of the states have provisions allowing for
"deletion” or "expunging" of records of arrests and charges that have not resulted in a conviction,
Some states also permit expunction of a limited range of conviction information, such as first
convictions, and under strict circumstances, However, deletion or expunction of both non-conviction
and conviction information generally mesns that the information is not available for non-criminal
justice uses but remains on file for law enforcement investigative uses.
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ARKANSAS
CHR Repository: Arkansas Crime Information Center, Identification Bureau

Dissemination for Non-criminal Justice Purposes: Arkansas law states that the Arkansas Crime Information
Center shall make CHR information available only to criminal justice agencies in their official capacity, to
regulatory agencies with specific statutory authority for access, and to any person or his attorney who has
reason to believe that a criminal history record is being kept on him, Ark, Rev. Stat, § 12-12-211.

Process: Non-criminal justice requests should include the subject’s name and descriptive information and
vill be received by mail only.

Fee: None
Turnaround Time; Three to four days

Infermation Provided: For non-criminal justice purposes, the bureau will provide only information
concerning convictions and open arrests.

Reporting Requirements: Ark, Rev, Stat. § 12-12-209, states that all law enforcement officials shall furnish.
data to the Arkansas Crime Information Center in a manner prescribed by the Center’s Supervisory Board,
but does not specifically list case dispositions among the required data. Section 16-93-304, however, requires
all municipal court judges to report to the Arkansas Crime Information Center all probation orders related
to criminal offenses.

Deletien of Criminal History Records: There is no statute addressing expunction of conviction records.
However, Ark, Rev. Stat. § 12-12-207, requires the state annually to purge its files of all records on
individuals relating to cases in which there have been acquittals or dismissals of charges.

Auditing Requirements: To ensure the accuracy, timeliness, and completeness of all records and
information, Ark. Rev, Stat, § 12-12-210 requires the director of the Arkansas Crime Information Center to
appoint special information service agents to monitor and audit all records and information collected by the
Center.

Crim{nal Penalties for Violations of CHR Laws: Any sheriff, chief of police, city marshal, corrections
official, prosecuting attorney, court clerk, or other state, county, or local official who willfully fails to comply
with statutory provisions or regulations concerning record dissemination is guilty of a misdemeanor and
subject to a fine not to exceed $500. Ark. Rev. Stat. § 12-12-209(c).(2). A person who willfully releases or
discloses CHR information to any unauthorized recipient or any person who willfully obtains CHR
information for purposes not authorized by statute, is guilty of a felony. A conviction is punishable by a fine
not exceeding $5,000 and by a prison term of up to threc years, Ark. Rev. Stat. § 12-12-212,
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CALIFORNIA

CHR Repository; California Department of Justice, Bureau of Criminal Identification

Dissemination for Non-criminal Justice Purposes: According to Cal. Penal Code § 11076, CHR information
compiled by the state department of justice is to be disseminated only to agencies authorized by statute to
receive such information, Cal. Penal Code § 11105 specifically authorizes the following non-criminal justice
entities to obtain state CHR when needed in the course of their duties:

® any state agency, state official, person, or entity required by statute or regulation to check a person’s
background to be checked for specific criminal conduct;

® any city, county, or district, that needs access in order to assist in fulfilling employment, certification,
or licensing duties;

® city, county, or district health officers in the performance of duties involving enforcement of the
Health and Safety Code;

® public utilities; and

] any campus of the California State University or Colleges or the University of California, or any
accredited school processing a convicted felon’s application for admission to a special program for
felons.

Process: Before running any CHR checks, a non-criminal justice agency must receive clearance by
contacting the bureau’s Criminal Records Security Unit. The requester must identify the law or regulation
under which it has access to CHR and the purposes for which access is sought. Once the security unit has
given clearance, CHR checks may be run through the bureau’s Office of Records Control, The state of
Califomia will conduct only fingerprint-based checks for applicant certification purposes.

Fee: $27/check
Turnaround Time: Currently, 30 days. The bureau hopes to improve its turnaround time to 15 days.

Information Provided: Conviction information only. Access by other than criminal justice agencies to
records of arrests and charges without convictions is prohibited by court order.

Reporting Requirements; The superior, municipal, or justice court that disposes of a case for which an
arrest had been reported to the state fustice department must provide a report of such disposition to the
department within thirty days of the disposition. ‘The court also must furnish a copy of the disposition report
to the law enforcement agency having primary jurisdiction to investigate the offense alleged in the complaint
or accusation, Cal. Penal Code § 13151,

Deletion of Criminal History Records: A person who has been arrested and charged, but not convicted may
petition the law enforcement agency having jurisdiction over the offense to destroy its records of arrest, The
law enforcement agency, upon a determination that the person arrested has not been found guilty, must seal
its arrest records and the petition for three years from the date of the arrest. After three years, the agency
must destroy the arrest records and the petition.
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Auditing Requirements: The state attorney general may direct any agency that maintains or has received
criminal offender records to produce for inspection statistical data, reports and other information concerning
the storage and dissemination of criminal offender record information. Cal Penal Code, § 11079.

Criminal Penalties for Violations of CHR Laws: Any justice department employee who knowingly furnishes
CHR information to a person who is not legaliy authorized to receive CHR information is guilty of a
misdemeanor. Cal. Penal Code § 11141, Any person authorized by law to receive CHR information who
knowingly furnishes that information to an unauthorized recipient is guilty of a misdemeanor. Cal. Penal
Code § 11142, Any person who, knowing he is not authorized to receive CHR information, buys, receives, or
possesses such information, is guilty of a misdemeanor. The news media generally is exempt from these
sanctions, Cal, Penal Code § 11143,

Civil Remedies for Violations of CHR Laws: No public or private employer may ask an employment
applicant to disclose information concerning an arrest or detention that did not result in a conviction, and no
employer may seek from any source whatsoever, or consider as a factor in determining any condition of
employment, including hiring, promotion, or termination, any record of arrest or detention that did not result
in a conviction. However, an employer may ask an employee or applicant for employment about an arrest
for which the employee or applicant is released on bail pending trial, Cal. Lab, Code, § 432.7. For a
violation of this provision, an applicant may file suit for actual damages, costs, and reasonable attorney fees.
An intentional violation entitles the applicant to treble damages and constitutes a misdemeanor.

Related Issues:

CHR Checks for Employment Applicants: A savings association may deliver fingerprints of an employment
applicant to local, state, or federal law enforcement agencies for the purpose of ascertaining whether the
applicant has ever been convicted of a criminal offense or currently is charged with robbery, burglary, theft,
embezzlement, fraud, forgery, bookmaking, receiving stolen property, counterfeiting, check or credit fraud, or
the unlawful use of computers. Cal. Fin, Code § 6525, There are similar provisions for banks and trust
companies (§ 6525) and credit unions (§ 14409.2).

A new bill signed into law by the governor of California on Oct. 10, 1993, that includes photographs
within the definition of criminal history record. The attorney general would be required to perform a
feasibility study of automated systems for storing and communicating law enforcement-related photographs
on or before Jan. 1, 1995. The attorney general would procure from any available source photographs of all
persons convicted of a felony or imprisoned and of all well-known and habitual criminals. The photographs,
as part of the criminal history record, would be made available to those people who were previously eligible
to obtain a CHR. CA Legis 1270 (1993)
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DISTRICT OF COLUMBIA
CHR Repository: District of Columbia Superior Court, Criminal Divsion, Criminal Information Center

Dissemination for Non-criminal Justice Purposes: Under the district’s freedom of information laws, there is
a general presumption toward release of information maintained by the district's government. The release of
CHR information specifically, however, is governed by the Duncan Ordinance, Under the ordinance, non-
criminal justice agencies and the private sector may gain access only to information regarding convictions for
offenses committed in the 10-year period preceding the date of the record request, except in cases where the
individual whose record is sought has been incarcerated for any or all of that 10-year period, D.C. Mun.
Regs tit, I §1000 et. seq.

Process: Requesters may seek information by telephone or mail. Requesters must provide the search
subject’s name and date of birth and specify the years for which information is sought. Telephone requesters
may obtain information only about convictions entered into the division’s computerized records since 1973,

Fee: None. However, district law permits the mayor or an agency to establish and collect fees for the
dissemination of information, not to exceed the actual cost of retrieval or $10 per request, whichever is
lower.

Information Provided: Records of convictions for felonies or misdemeanors handed down by the district’s
Superior Court. Requests by telephone may obtain only information entered into computerized records since
1973.

Reporting Requirements: The district police department is required to keep a record of each case in which
an individual in the custody of police is charged with having committed a criminal offense in the district.
The record must show whether the individual was released (except on bail) without having his guilt or
innocence determined by a court; the circumstances under which the individual was released; whether the
individual’s guilt or innocence has been determined; the sentence imposed; and whether the individual was
released from prison and the circumstances of his release, D.C. Code Ann. § 4-132,

Civil Remedies for Violations of CHR Laws: Any citizen of the district denied the right to inspect a public
record of a public body may petition the mayor to review the public record to determine whether it may be
withheld from public inspection. If the mayor denies the petition or does not make a timely determination of
the request, the person seeking disclosure may institute proceedings for injunctive or declaratory relief in
superior court, If the mayor decides that the public record may not be withheld, he must order immediate
disclosure of the record, and if the public body continues to withhold the record, the person seeking
disclosure may bring suit in superior court to compel the production of the requested record. If a person
seeking the right to inspect a public record prevails in such a suit, he may be awarded reasonable attorney
fees and other costs of litigation. D.C. Code Ann. § 1-1527.

Privacy Legislation: Any citizen of the district has the right to inspect or copy any public record of the
mayor or any agency, except as otherwise expressiy provided by reasonable rules issued by the mayor or the
agency concerning the time and place of access. D.C. Code, § 1-1522. The following provisions may be
exempt from disclosure under the provisions of the District’s Freedom of Information Act: investigatory
records compiled for law enforcement purposes; and information specifically exempted from disclosure by
statute, provided that such statute requires that the matters be withheld from the public in such a manner as
to leave no discretion on the issue, or establishes particular criteria for withholding or refers to particular
types of matters to be withheld. D.C. Code Ann. § 1-1524,
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FLORIDA

CHR Repository: Florida Department of Law Enforcement, Division of Criminal Justice Information
Systems

Dissemination to Non-criminal Justice Agencles; Under the state Public Records Act, all state, county, and
municipal records are to be open at all times for personal inspection by any person, Fla, Stat. Ann. § 119.01.
Excepted from this general rule is active criminal intelligence information and active criminal investigative
information. Fla. Stat. Ann, § 119.07(3)(d). Criminal intelligence information and criminal investigative
information does not include the time, date, location, and nature of a reported crime; the name, sex, age, and
address of a person arrested; the time, date, and location of the incident and of the arrest; and the crime
charged. Fla, Stat. Ann. § 119.011(c).

Florida statutes regulate dissemination of CHR on the basis of its origin. Criminal history information
compiled by the Division of Criminal Justice Information Systems from intrastate sources is available to non-
criminal justice government agencies. Fla. Stat. Ann, § 943.053. Criminal record information derived from
the U. S. Department of Justice is available to the extent allowed by applicable federal laws and regulations
and approved by the state attorney general. Fla. Stat, Ann. § 943.054.

Process: A non-criminal justice agency wishing to conduct CHR checks for applicant certification purposes
must sign a user agreement stating the purposes for which the CHR will be used. For each applicant
checked, the requester must submit in writing the name, date-of-birth, sex, race, and, if possible, social
security number. The user may slso submit fingerprints, if desired; the division runs name-based checks first
and, if a positive indication of a criminal history exists, the division may run a fingerprint check to confirm
the positive identification. For large volumes (at least 4,000/year): To expedite the process, the requester
may wish to submit names in large batches on computer tape. The division has indicated that it can handle
any amount of records checks that SSA might wish to run; however, it would need to know in advance if
more than 1,000-2,000 checks/year will be desired, so that it can request legislative authorization to hire
additional employees. Those employees would be funded by the cost of the checks,

Fee: $10
Turnaround Time; 10-12 days

Information Provided; All information in Florida public records, including arrests and charges for which no
disposition is recorded, except any information that has been sealed or deleted. A circuit court may order
deletion of records of any arrests or charges that have not resulted in the conviction of an individual who has
not been convicted previously of a criminal offense.

Reporting Requirements: State law directs each criminal justice agency in the state to monitor its records
and submit disposition reports to the Division of Criminal Justice Information Systems in such format and
detail as established by the Department of Law Enforcement. Fla, Stat. Ann, § 943,052, When no active
prosecution of a charge is known to be pending, arrest information more than a year old can be disseminated
only when accompanied by information relating to the disposition of the arrest. Fla. Stat. Ann. § 943.054(b).

Deletion of Criminal History Records: A court can order expunction of only non-conviction records if the
petition to expunge is accompanied by a certificate of eligibility and a sworn statement attesting that the
petitioner has never been convicted of a criminal offense, has not been convicted of any of the charges
stemming from the arrest or alleged criminal activity to which the petition pertains, has never secured a prior
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sealing or expunction of a criminal history record, and has no other petition to expunge or seal pending in
any court, Fla. Stat. Ann, § 943.0585.

Auditing Requirements; The Division of Criminal Justice Information Systems is responsible for conducting
any audits of state and local criminal justice agencies necessary to ensure compliance with federal rules and
regulations, this chapter, and the rules of the Department of Law Enforcement pertaining to the
establishment, operation, security, and maintenance of the criminal justice information systems. Fla. Stat.
Ann, § 943.055.

Criminal Penalties for Violation of Public Records Act: For public officials, second degree misdemeanor.
For other persons, first degree misdemeanor, Fla, Stat. Ann, § 115.02.

Related Issues

Other CHR Policy: The Florida Department of Law Enforcement’s Division of Criminal Justice
Information Systems is responsible for participating in interstate and federal information networks.

Roesch v, State 596 So. 2d 1214 (1992). The court held that when a motion for post-conviction relief
is not yet filed, but a request for public records is related to the motion, a defendant is entitled to the public
records of his prior arrests and convictions, After a conviction and sentence becomes final, a defendant is
entitled to the portions of the state attorney’s criminal investigation file that are subject to the Public
Records Act. A defendant is not entitled to receive copies of the documents without paying for them.

FL. Legis 93-39, approved by the governor in April 1993, requires background checks of service
provider personnel who have direct contact with unmarried minor clients or clients who are developmentally
disabled. This requires a criminal history check relating to crimes such as murder, manslaughter, vehicular
homicide, killing an unborn child by injury to the mother, aggravated assault, aggravated battery, kidnapping,
false imprisonment, sexual battery, removing minors from the state or concealing minors contrary to court
order, and prohibited acts of persons in familial or custodial authority. The check should be done locally,
statewide, regionally, and federally.
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HAWAII
CHR Repository: Hawaii Criminal Justice Data Center

Dissemination for Non-criminal Justice Purposes: Haw, Rev, Stat, §§ 846-8 through 846-10 provide that
conviction records and information regarding pending arrests and charges may be disseminated without
restriction. Dissemination of other non-conviction data to non-criminal justice agencies, however, is limited
to:

e recipients conducting research, evaluative, or statistical activities pursuant to an agreement with a
criminal justice agency; and

® state or federal government agencies that are authorized by statute or executive order to
conduct investigations determining employment suitability or eligibility for security clearances
allowing access to classified information.

However, Haw. Rev. Stat. § 831-3.1 provides that, in connection with an application for employment,
state agencies may not use or distribute the following types of information:

° records of arrests not followed by valid convictions;
L convictions that have been annulled or expunged;
@ convictions for offenses for which no jail sentence may be imposed; and

® convictions for misdemeanors in cases where a period of 20 years has passed since conviction and
there have not been any subsequent convictions.

Except as provided above, the state or any of its agencies may consider as a possible justification for
the refusal of employment any conviction for a penal offense when such offense directly relates to the
applicant’s possible performance of the job in question,

Fee: $18
Turnaround Time: One week

Information Provided: For non-government agencies, information regarding convictions and pending
charges. For authorized government agencies, all available CHR information.

Reporting Requirements; It is the responsibility of every criminal justice agency in the state to report to the
data center the disposition of cases from its area to ensure that all systems maintained in the state contain
complete and accurate criminal history record information, All dispositions must be reported as promptly as
feasible, but no later than 90 days after the occurrence of an event that constitutes a disposition. Haw. Rev.
Stat. § 846-5.

Deletion of Criminal History Records: Haw. Rev, Stat. § 831-3.2 provides that a defendant who accepts a
deferred guilty or nolo contendere plea may request expunction of the charges after one year has passed
from the discharge of the defendant and the dismissal of the charge. The state attorney general or his
representative, upon written application from a person arrested for or charged with but not convicted of a
crime, shall issue an expunction order rescinding the record of arrest. Any CHR information may be
retained, however, if the subject has a record of prior conviction or is a fugitive from justice,
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Auditing Requirements: All criminal justice agencies must have a process of data collection, entry, storage,
and systematic audit of CHR information that will minimize the possibility of recording and storing
inaccurate information, The state attorney general’s office is to conduct annual audits of a representative
sample of criminal justice agencies on a random basis to verify the accuracy and completeness of criminal
record information maintained by agencies. Haw. Rev. Stat, § 846-6.

Criminal Penalties for Violations of CHR Laws: Any person who knowingly permits unauthorized access to
information, or any person who knowingly gains unauthorized access to such information, is guilty of a
misdemeanor. Haw. Rev. Stat. § 846-16.

Civil Remedies for Violations of CHR Laws: An individual may bring a civil action against an agency for
unlawful disclosure of information and obtain actual damages, the cost of the proceedings and attorney fees,
and an injunction against further disclosure.

Related Issues:

Liquor Licensing: Hawaii Rev. Stat. § 846-42 states that a county liquor commission may request CHR
checks on applicants for liquor licenses. The CHR check can be done by means of a fingerprint-based FBI
search or by the Hawaii data center. If the state data center conducts the check, a fee may be charged. The
licensing background check requires an applicant to disclose any non-vacated convictions in any jurisdiction
that would indicate his unfitness to obtain a liquor license. The liquor commission can verify the information
given by the applicant with a state CHR check. In order to request the state CHR, the commission must
receive the applicant’s written consent to be fingerprinted and release the record.
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IDAHO
CHR Repository; Department of Law Enforcement, Bureau of Criminal Identification

Dissemination for Non-criminal Justice Purposes: State law requires the bureau to make available all
information in its files to any other agency of this state or political subdivision thereof, and to any other
federal agency as authorized, upon assurance of the agency concerned that the information is to be used for
official purposes only. Idaho Code § 19-4812(2)(m). State law does not address the use of CHR by non-
governmental entities,

Process: A non-criminal justice agency wishing to conduct CHR checks must sign an indemnification
statement absolving the department of any liability should the requester release any CHR provided. The
requester should request each check in writing and provide the subject’s name, date of birth, and Social
Security number, In addition, the requester must obtain the subject’s signed consent to the records check.

Fee: $5/check
Turnaround Time: Qne to two days

Information Provided: All information in Idaho records, including arrests and charges for which no
disposition or conviction is recorded.

Reporting Requirements: All law enforcement agencies, all courts, all state, county, and municipal penal and
correctional institutions, and all state and county probation and parole offices are required to provide the
bureau with information concerning the number and nature of all offenses and legal actions taken in
connection with such offenses, from the inception of complaints to the final discharge of defendanty, Idaho
Code § 19-4813(5).

Deletion of Criminal History Records: Any person arrested or taken into custody and subsequently released
without charge, or cleared of the offense through court proceedings, may request a court order to have any
fingerprint record taken in connection with the arrest or charge returned. Idaho Code § 19-4813(1).

Related Issues:

The Idaho Department of Law Enforcement’s Criminal Identification Bureau is required to cooperate
with other agencies of this state, the criminal justice agencies of other states, and the FBI’s Uniform Crime
Reporting and National Crime Information Center systems in developing and conducting interstate, national,
and international systems of criminal identification, records, and statistics. Idaho Code § 19-4812(2)(n),
These provision are to be liberally construed in the interest of efficient enforcement of criminal laws and
prompt apprehension of offenders. Idaho Code § 19-4810.
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ILLINOIS
CHR Repository: Department of State Police, Bureau of Forensic Sciences and Identification

Dissemination for Non-criminal Justice Purposes: All issues relating to criminal history records are
governed by the Tlinois Uniform Conviction Information Act (UCIA), Il Rev Stat ch. 20 § 2635. Under the
UCIA, conviction information maintained by the Illinois Department of State Police is publicly available,
"Conviction information" means data reflecting a judgment of guilt or nolo contendere. The term includes
*all prior and subscquent criminal history events directly relating to such judgments, such as, but not limited
to: (1) the notation of arrest; (2) the notation of charges filed; (3) the sentence imposed; (4) the fine
imposed; and (5) all related probation, parole, and release information." The department must give first
priority in filling CHR requests to criminal justice agencies, and may give next priority to other state or
federal agencies. The department must respond to requests within two weeks. The subsequent
dissemination of conviction information furnished by the Department is only permitted for the 30-day period
immediately following receipt of the information. Subject to some exceptions, any requester still wishing to
further disseminate or to rely on the accuracy and completeness of conviction information more than 30 days
from receipt of the information from the Department should request that the department conduct a formal
update inquiry and review to verify that the information originally provided still is accurate,

Process: A non-criminal justice agency wishing to conduct CHR checks should contact the bureau to get
request forms, For each subject to be checked, the requester should provide name, date of birth, race, and
sex; fingerprints are not required but are preferred; the bureau will not guarantee the accuracy of any CHR
check done on name basis only. Should a non-fingerprint check result in the identification of multiple
persens in state CHR files, the department may not disseminate any information unless the requester can
provide additional identifiers, such as fingerprints, that can help to more precisely locate the correct records,
Illinois will not hold requesters liable for use of CHR if they provide records check subjects with a copy of
information found through a CHR check and allow seven working days to challenge that information,

Fee: $4/name-based clieck; $14/fingerprint-based check. In establishing fees, the department and the
Dlinois Criminal Justice Information Authority may take into account the costs relating to multiple or

automated requests and the costs relating to any other special factors or circumstances required by statute or
rule. Il Rev, Stat. ch. 20 § 1608,

Turnaround Time: Two to six weeks; priority is given first to criminal justice agencies and then to other
government agencies.

Information Provided: Under the UCIA, information on convictions for felonies and classes A and B
misdemeanors are available to the public. However, no records of arrests or charges without convictions
may be disseminated for non-criminal justice purposes.

Reporting Requivements: To heip the Illinois State Police maintain a complete and accurate CHR database,
I1. Rev. Stat. ch. 20, par. 206-2.1 requires all police agencies, circuit court clerks, and state’s attorneys to
report arrests, charges, and dispositions to the state police within 30 days of their occurrence.

Deletion of Criminal History Records: Information ceases to be "conviction information” when a judgment
of guilt is reversed or vacated.

Av liting Requirements: The UCIA requires the state police to regularly conduct audits of its record

keeping policics and practices and other criminal justice agencies’ reporting policies and practices to ensure
compliance with the act and with state disposition reporting réquirements. No specific time frame for audits

103




is indicated. The results of such audits are to be reported to the state governor and legisl2tze and made
available to the public,

Criminal Penalties for Violations of CHR Laws: Any person who disseminates inaccurate or incomplete
conviction information, fails to disseminate or make public conviction information as required under the
UCIA, or violates any othet provision of the of the UCIA, shall for cach offense be guiity of a Class A
misdzz=2anor, subject to up to one year’s imprisonment and a fine of up to $1000.

Civil Remedics for Vielations of the UCIA: An individual aggrieved by a violation of the UCIA by a state
agency or unit of local government may seek recovery of actual and compensatory damages, along with legal
fees, or other appropriate remedy, including a civil action to compel the department to disclose or correct
conviction information in its files, once administrative remedies have been exhausted, An individual
aggrieved by a willful viclation of this Act is entitled to recover $ 1,000, In addition, an individual aggrieved
by a non-willfui violation of this Act for which there has been dissemination of inaccurate or incomplete
conviction information may recover $200, provided the department fails to correct the information within 30
days.

Related Issues:

Subject’s Opportunity to Challenge: Requesters secking CHR for empl.;mnent or licensing purposes must
submit a written application signed by tke individual who is the subject of the CHR check and provide the
subject with a copy of the department’s response. In accordance with § 7 of the UCIA, the state will
indemnify a requester from liability for damages to the subject resulting frem actions taken in consideration
of the CHR information provided, if the requester has provided the department witl: information that
accurately identifies the subject; the requester has provided the subject with a copy of the department's
response; and the requester has not been notified by the subject or the department that the information
furnished is inaccurate or incomplete.

State Indemnlfication for CHR Checks Not Based Upon Fingerprints: Upon disseminating CHR not based
upon fingerprint identification, the department must issue a warning indicating that the information furnished
cannot be identified with certainty as pertaining to the subject of the CHR request and may only be relied
upon as being accurate and complete if it has not been challenged by the subject. If identifying information
submitted by the requester to the department corresponds to more than one individual in the department’s
files, the department may not disclose the information to the requester, unless it is determined by the
department that dissemination is still warranted for dire public safety reasons or to administer the criminal
laws. In such instances, the department may require the requester to submit additional identifying
information or fingerprints. Illinois doe nut guarantee the agcuracy and completeness of any information
disseminated based upon information other than fingerprints.

State Liability for CHR Checks Based Upon Fingerprint Identification: Illinois will guarantee the accuracy
and completeness of conviction information disseminated by the department that is based upon fingerprint
identirication,

Indemuification of Local Criminal Justice Agencies That Report CHR Information Correctly and in a
Timely Manner: Illinois provi.es for the indemnification of a clerk of the circuit court, a criminal justice
agency, and their empleyees and officials from all civil claims brought by others due to dissemination of
inaccurate or incomplete conviction information based upon positive fingerprint identification, provided that
the conviction information in question was initially reported to the department accurately and in the timely
manner required by law.
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MICHIGAN
CHR Repository: Central Records Division, Department of State Police

Dissemination for Non-criminal Justice Purposes: Department of State Police regulation 28.520 provides
that access to criminal history data for non-criminal justice purposes is restricted to governmental agencies
whose primary function is to maintain vehicle registration and driver records, and private persoas who, upon
fingerprint verification of their identity, wish to review CHR maintained about them by the department.
Dept. of State Police, regulation 28.5210, rule 210 42). Michigan law prohibits an employer other than a law
enforcement agency in connection with an application for employn. st from requesting or maintaining a
information regarding an arrest, charge, or detention that did not result in a conviction. This restriction does
not apply to information relative to a felony charge before conviction or dismissal. Mich. Stat. Ann. §
37.2205a.

Process: Non-criminal justice requesters must mail their request and include a release signed by the person
who is the subject of the request,

Fee: $3
Turnaround Time: One week
Information Provided: Conviction information only.

Reporting Requirements: The director of the bureau of criminal identification must collect information
concerning the number and nature of offenses committed in the state, the legal actions taken in connection
with these offenses from the inception of the complaint to the final discharge of the defendant, and other
information useful in the study of crime and the administration of justice. Mich. Stat. Ann, § 28.242(2). The
clerk of any court, the arresting officer, or other official that the director designates, must immediately advise
the FBI of the final disposition of the arrest for which the accused was fingerprinted. Mich. Stat. Ann, §
28,243 (4). ‘

Deletion of Criminal History Records:

Conviction Records: No sooner than five years after imposition of sentence or five years after
completion of a subsequent term of imprisonment, whichever occurs later, a person who
previously never has been convitted may apply for a court order setting aside the conviction,
except if the conviction is for a felony subject to life imprisonment or a traffic offense. The
application must contain a statement that the applicant has not been convicted of an offense
other than the one which the applicant seeks to have set aside and a statement regarding
whether the applicant has any other criminal charge pending against him in any court in the
United States or other country, Mich, Stat, Ann. § 780,621,

Non-conviction Records: If an accused person is released without being charged or is acquitted of the
offense charged, the official holding the person's fingerprints, arrest card, and description must
immediately surrender this information to the person, regardless of whether a request has been made.
Mich, Stat. Ann, § 28.243 (2) and (3).

Auditing Requirements: The commanding officer of the central records division may perform random
performance audits of the criminal and juvenile history record information, If the commanding officer finds

that criminal or juvenile history record information is not being supplied to the division as required by law,
the commanding officer shall report this fact to the attorney general, Mich, Stat, Ann, § 28.245a.
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Criminal Penalties for Violations of CHR Laws: Any officer having the custody of any county, city, or
township records who fails or neglects to furnish the records and files in his office to any person having the
right to examine those records is guilty of a misdemeanor punishable by up to one year’s imprisonment or a
fine of not more than $500.00. Mich. Stat. Ann. § 750.492.

Civil Remedies for Violations of CHR Laws: If a person is accused but not charged for a crime or is
acquitted of the crime for which ke is charged, he has a right to demand the surrender of non-conviction
information. If, however, such information is denicd him, the accused may petition the court for a
preemptory writ of mandamus to require issuance of an order of return. Mich, Stat. Ann. §§ 28.243 (2) and

.
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MISSOUKI
CHR Repository: Missouri Highway Patrol, Criminal Records Division

Dissemination for Non-Criminal Justice Purposes: Under Missouri’s generai public records statutes, CHR
that has not been declared confidential by law is available to any citizen of the state. Mo. Ann. Stats, §
109.180. However, records that have been declared confidential or closed are available to non-criminal
justice agencies only for purposes related to child care employment and nuzsing home employment and to
federal agencies for such investigative purposes as authorized by law or presidential executive order. Non-
criminal justics state agencies and private persons or groups may gain access to closed criminal history
information only for research or statistical compilation, provided that specified steps are taken to ensure the
anonymity of individuals whose criminal histories are accessed. Mo, Ann, Stats. §8 610,120, 43.507, and
43,531, Closed records include records of any arrest for which a person has not been charged within 30 days
of the arrest; any arrest or charge that is dismissed; and any charge of which the accused is found not guilty
or for which the sentence is suspended.

Process: A non-criminal justice agency should request CHR checks in writing and provide the subject’s
name, date of birth, and Social Security number. The patrol will conduct fingerprint-based checks, if desired.

Fee: $5/name-based check; $14/fingerprint-based check. Any payment must be by certified check or money
order

Turnaround Time:; Three days

Information Provided: Information on only those Missouri arrests and charges that have resulted in a
conviction. No information on arrests or charges without a recorded conviction may be released.

Reporting Requirements: Prosecuting and circuit attorneys are required to report all charges filed against
individuals and to indicate cases in which charges were not filed against arrestees. Court clerks are required
to report all conviction or non-conviction final case dispositions, reversals of convictions, and modifications of
sentences. The state Department of Corrections and Human Resources must report all receipts of prisoners,
escapes, executions, deaths, releases, pardons, paroles, commutations of sentences, and grants of clemency.
Mo. Ann, Stat. § 43.503.

Auditing Requirements: Although Missouri statutes do not call for auditing of criminal justice records, state
regulations require annual audits of the criminal history records central repository and of a representative
sample of criminal justice agencies throughout the state.

Criminal Penalties for Viclations of CHR Laws: Any official who violates statutory provisions regarding
open dissemination of open public records is subject to dismissal and is guilty of a misdemeanor punishable
by a fine not exceeding $100, not more than 90 days confinement in a county jail, or both, Mo. Ann, Stats. §
109.180. Any person violating provisions regarding dissemination of closed records is guilty of a class A
misdemeanor and subject to up to one year of imprisonment and a fine of up to $1000. Mo. Ann, Stat. §
610.115,

Related Issues:
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There have been some relevant cases in Missouri dealing with the issue of making criminal history
records available for the purpose of jury selection: State v, Kalter, 839 SW 2d 670, State v, Whitfield, 837
SW 2d 503, and State v. Wilson, 826 SW 2d 79. These cases hold that prior arrest records may be used by
prosecutors in questioning potential jurors. A potential juror can request that inquiry about his prior arrests
outside the hearing of the other potential jurors.
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MONTANA
CHR Repository: State Department of Justice, Identification Bureau

Dissemination for Non-Criminal Justice Purposes: Montana law provides for dissemination to the general
public of "public criminal justice information." Criminal history information qualifying as public information
includes information regarding convictions, deferred sentences, deferred prosecutions (diversions), post-
conviction proceedings and status, initial offense reports, and initial arrest records. Mont. Code Ann, §§ 44-
5-103(12) and 44-5-301. However, fingerprints, photographs and other information "not clearly defined as
public criminal justice information” is considered confidential. Mont, Code Ann, §§ 44-5-103(3) and 44-5-
302. According to Mont., Code Ann. §§ 44-5-302, and 44-5-304, dissemination of confidential CHR
information for non-criminal justice purposes is restricted to situations where:

@ the information is disseminated with the consent or at the request of the individual about whom it
relates;

] a district court considers dissemination necessary;
® the agency receiving the information is authorized by law to receive it; or

® - for development of statistical information pursuant to an agreement that outlines the limits of use and
confidentiality of the information.

Fee: $5. Mont, Code Ann. § 44-5-214 permits the bureau to charge requesters for the cost of supplying
copies.

Turnaround Time: One week.

Information Provided: Generally, conviction information only, unless the subject of the record consents to
release of additional information.

Reporting Requirements; Agencies originating criminal history records, (arresting or prosecuting agencies),
must submit copies to the state repository. Mont. Code Ann. 44-5-202 and 213. Courts must report
dispositions resulting from court proceedings to originating agencies and the state repository within 15 days
of the event; an originating agency must advise the state repository within 30 days of any termination of
criminal proceedings; and the department of institutions must report within 30 days all dispositions
subsequent to conviction. In addition, prior to dissemination of any criminal history information, criminal
justice agencies and the state repository must ensure the timeliness of the information and must make
inquiry regarding the current status of a case if no final disposition is on record, except when time constraints
require dissemination before an inquiry can be made. Mont. Code Ann. § 44-5-213,

Deletion of Criminal History Records: All copies of criminal records must be returned to the person whom
the records are about in the following situations: upon a court order; if no charges were filed concerning the
offense for which the records were compiled; if the charge was a misdemeanor and did not result in a
conviction; or if the person was found innocent of the offense charged. Mont. Code Ann. § 44-5-202(8).

Auditing Requirements: Montana law requires each criminal justice agency to “ensure that all its criminal
justice information is complete, accurate, and current," and directs the justice department to establish rules
for criminal justice agencies to ensure adequate disposition reporting and accuracy of records. Mont. Code
Ann, § 44-5-213(6) and (7). The justice department is further authorized to "conduct audits of the criminal
history record information systems of a representative sample of state and local criminal justice agencies" for
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compliance with information management statutes, Mont, Code Ann, § 44-5-105. In addition, a person who
is the subject of a criminal history record may request review and correction of the record by the agency
maintaining the record. Mont, Code Ann, § 44-5-215,

Civil Remedies for Violations of CHR Laws: The state attorney general may order the withholding of the

salary of any officer who fails to provide information as required by law following an investigation into the
incident, Mont, Code Ann. § 44-2-205.

Related Issues:

Montana law authorizes criminal justice agencies to take photographs and fingerprints and compile
associated information regarding any person arrested for or charged with a felony or a misdemeanor, except
when the misdemeanor is a traffic, regulatory, or fish and game offense not resulting in incarceration.

110




NEBRASKA
CHR Repositery: Nebraska State Patrol

Dissemination for Non-Criminal Justice Purposes: Nebraska law specifically limits direct access to criminal
history record files to authorized recordkeeping criminal justice agencies only. However, recordkeeping
criminal justice agencies may compile reports on this information for the general public. Neb. Rev. Stat. §
29-3520, (These provisions do not make Nebraska unique, however; while most states’ laws do not
specifically state so, most states limit direct file access to criminal justice agencies and disseminate CHR
dissemination through compilation of a record report by the repository agency.) In addition, people or their
authorized representatives are entitled to review and copy their records upon verification of identity of the
subject. Neb, Rev, Stats. § 29-3525, Records of an arrest more than one year old may not be disseminated
to non-criminal justice requesters if no prosecution has arisen out of the arrest, unless the subject of the
record is currently under prosecution or correctional control, is currently running for or holding public office,
or has authorized the relcase of such records. Arrest records may also be disseminated for statistical
compilation, provided that the identity of the subject is kept confidential. Neb, Rev. Stats. § 29-3523,

Process: Requests should be mailed to the patrol's crime information division, and should include a release,
signed by the subject of the request, authorizing release of the record. Requesters may supply fingerprints
for a fingerprint-verified CHR search.

Fee: $10
Turnaround Time: 10-15 days
Information Provided: Information regarding felony and misdemeanor charges.

Reporting Requirements: Every criminal justice agency is required to report any disposition of a felony
under its administration to the Nebraska State Patrol within 15 days of the disposition. Dispositions in all
other cases must be reported to the local centralized criminal records system if one exists or to the arresting
agency within 15 days. Neb. Rev. Stats. §§ 29-3516, 29-209.

Deletion of Criminal History Records: Although Nebraska law does not provide for the deletion or
expunction of conviction or non-conviction information, Nebraska statutes do require that dissemination of
information concerning an arrest be restricted beginning one year after an arrest if no prosecution has arisen
out of the arrest. Neb. Rev, Stats. § 29-3523.

Auditing Requirements: Each criminal justice agency must institute a process of data collection, entry,
storage, and systematic audit of criminal history record information that will minimize the possibility of
recording and storing inaccurate information, Any criminal justice agency which finds that it has reported
inaccurate information of a material nature must notify all criminal justice agencies having received that
information. All criminal justice agencies must maintain records of individuals and agencies who have
received information and what information those individuals or agencies received. Neb. Rev. Stats, § 29-
3517,

Criminal Penalties for Violations of CHR Laws: Any person who permits unauthorized direct access to
criminal history information, knowingly fails to disseminate criminal history information open to public
inspection, or knowingly makes an unauthorized disclosure of criminal history information is guilty of a Class
IV misdemeanor, Ncb. Rev, Stats. § 29-3527.
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Civil Remedies for Violations of CHR Laws: Any person who has been denied access to public records may
petition the state attorney general to evaluate the denial or may petition a district court to review the denial
and grant equitable relief upon finding that the person has been unjustly denied access to public records.
Equitable relief may include requiring the release of the withheld records and restitution of any costs
incurred due to the withholding of records, including attorney fees and court costs, Neb. Rev. Stats. § 84-
712.03 and 84-712.07,
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NEW HAMPSHIRE
CHR Repository: Department of Safety, Division of State Police

Dissemination for Non-Criminal Justice Purposes: Dept. of Safety, Div. of State Police regs. § 3B provides
access to conviction records only for non-criminal justice requesters authorized by statute or executive order
and other agencies approved by the director of state police. Individuals and agencies collecting criminal
history record information for the express purpose of research, evaluative, or statistical activities also are
granted unlimited access to such records. In addition, any individual may obtain his own record upon
presentation of satisfactory identification, The dissemination of information regarding arrests for which there
is no disposition is limited to police agencies only. Dept. of Safety, Div. of State Police regs. § 4B,

Process: Requests should be mailed to the state police and, except in the case of users authorized by law or
exccutive order, must include a waiver, signed by the request subject and notarized, authorizing access to the
subject’s record.

Fee: $10
Turnaround Time: Two weeks
Information Provided: _Conviction information only,

Reporting Requirements: Superior and municipal court clerks, sheriffs, deputy sheriffs, police officers,
jailers, and prison superintendents must forward to the director of the state police all information relative to
persoas brought before their courts or otherwise placed in their custody. N.H, Rev, Stat, Ann, § 106 B:14, If
no disposition is reported within 90 days of an arrest, the repository should contact the police depariment or
the corresponding court prior to disseminating information regarding that arrest, Dept. of Safety, Div. of
State Police regulations § 4 B,

Deletion of Criminal History Records: N.H. Rev, Stat. Ann, § 651:5 provides that individuals may apply to
the court in which they were sentenced for annulment of their conviction record under the following
circumstances:

Probation: If the person has been sentenced to probation or conditional discharge and has complied
with the conditions of his sentence;

Unconditional Discharge: If a person who has been sentenced to unconditional discharge has not
been convicted of another crime during a two-year period following such sentence; and

Persons Under 21: If a person under 21 years of age at the time of his criminal act is sentenced to
imprisonment and in a three-year period following his release has not been convicted of another
offense.

Class B Misdemeanor: A person convicted an sentenced for a class B misdemeanor who has
met the conditions of his sentence may apply to annul the record one year after the conditions
have been met. If the person has not committed a crime during the time period between the
date of sentencing and the date of completion of the terms, the court must order the
annulment. The convicted person must be given written notice of his right to apply for an
annulment, No court shall order an annulment if the conviction may be counted towards
habitual offender status until seven years after the date of conviction,
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Auditing Requirements: N,H. Rev. Stat. Ann. § 5 B, requires the supervisor of the state police records and
reports unit to conduct annual audits of a representative sample of local and county law enforcement
agencies to ensure compliance with record keeping requirements,

Criminal Penaities for Violations of CHR Laws: A person who, during the life of another who has had a
record of conviction annulled, discloses the existence of such record is guilty of a misdemeanor and subject
to up to one year of imprisonment and a fine of up to $10,000. N.H. Rev, Stat. Ann. § 651:5 X,

Related Issues

Freedom of Information Requirgments: Every citizen during the regular business hours of all public bodies
and agencices, and on the regular business premises of such bodies or agencies, has the right to inspect all
public records, except as otherwise prohibited by statute. N.H. Rev. Stat, Ann, § 91-A:4. The records of the
following bodies are exempt from the provisions of this chapter; Grand and petit juries; parole and pardon
boards; personal school records of pupils; records pertaining to internal personnel practices, confidential,
commercial, or financial information, personnel, medical, welfare, and other files whose disclosure would
constitute invasion of privacy, and; non-conviction records kept by criminal justice agencies,
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NEW JERSEY

CHR Repository: New Jersey State Police

Dissemination for Non-Criminal Justice Purposes: Lack of State Laws/Use of Federal Regulations -- New
Jersey has statutes specifically regulating the use of CHR for child care and lawyer employment background
checks, but no statutes or regulations addressing the dissemination of CHR to non-criminal justice agencies
generally, Thus, the governor, by executive order established the Criminal Justice Privacy and Security
Counse! which, under the authority of the state attorney general, is charged with the responsibility of
reviewing requests for access to CHR by non-criminal justice agencies and individuals. In reviewing such
requests, the attorney general, at his discretion, generally defers to U, S, Department of Justice regulations
governing CHR dissemination, Generally, the attorney general requires that non-criminal justice agencies
wishing to access state CHR provide some type of specific authority in the form of a state or federal statute,
regulation, or executive order authorizing the specific use intended,

According to federal CHR regulations, "Criminal history record information contained in any
Department of Justice criminal history record information system will be made available . . . to Federal
agencies authorized to receive it pursuant to Federal statute or Executive order; . . . {and] for use in
connection with licensing or local/state employment or for other uses only if such dissemination is authorized
by Federal or state statutes and approved by the Attorney General of the United States . . . " 28 CFR §
2034(a). "Nothing in these regulations prevents a criminal justice agency from disclosing to the public
factual information concerning the status of an investigation, the apprehension, arrest, release or prosecution
of an individual, the adjudication of charges, or the correctional status of an individual, which is reasonably
contemporaneous with the event to which the information relates,” 28 CFR § 20.33(c). However, “when no
active prosecution of the charge is known to be pending, arrest data more than one year old will not be
disseminated pursuant to this subsection unless accompanied by information relating to the disposition of the
arrest.” 28 CFR § 20.33(a)(3).

Process: A non-criminal justice agency wishing to conduct CHR checks must contact the attorney general’s
office and provide one of the above-listed types of authorization, Upon the attorney general’s acceptance of
the authorization provided, the agency may then request CHR checks based upon name, date of birth, and
Social Security number or fingerprints. For name-based checks, the state will include with any results a
notice that it does not guarantee the accuracy of the information provided.

Fee: $8/name-based check; $12/fingerprint-based check.
Turnaround Time; One week,

Information Provided: Only New Jersey arrests and charges that have resulted in convictions, In
accordance with its policy of following federal statutes and regulations, New Jersey will not release for non-
criminal justice purposes any information on arrests and charges that have not resulted in a conviction,
Release of non-conviction information would require special authorization from the U, S, attorney general.

Reporting Requirements: The clerk of every court before which a person appears on any criminal charge
must report to the state bureau of identification within 30 days regarding the court's sentence or other
disposition of the case. These statistics are included in an annual report on crime conditions that is
submitted by the state police. N, J, Stat. Ann, § 53:1-18,

Deletion of Criminal History Records: In any case in which a person has been arrested or charged for a
crime, but in which proccedings were dismissed, or the person was acquitted or discharged without
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conviction, that person may petition the superior court in the county in which the disposition occurred for the
deletion of all records and information pertaining to the case, N.J. Stat. Ann, § 2C:52-6,

Criminal Penalties for Violations of CHR Laws: Any official who neglects or refuses to make any report or
to do any other required act regarding maintenance of and access to records is guilty of a misdemeanor and
is subject to removal from office. N. J. Stat, Ann, § 53:1-20, Any person who reveals the existence of an
arrest, conviction, or related legal proceeding with knowledge that the records of such legal action have been
deleted or sealed is a disorderly person and subject to a fine not exceeding $200, N. J. Stat. Ann. § 2C:52-30,

Civil Remedies for Violations of CHR Laws: Any citizen denied the right to inspect, copy, or obtain a copy
of a record, contrary to provisions of the Public Records Act, may apply to the Superior Court of New Jersey
for an order to copy or obtain a copy of the record, A successful plaintiff is entitled to costs and a
reasonable attorney’s fee not to exceed $500, A defendant who prevails is entitled to taxed costs also,
NJSA. § 47:1A-3,

Related Issues

In New Jersey, a case relating to the expunction of criminal history records is relevant: Application of
V.S, 609 A, 2d 530 (1992). The court held that a pubhc school guidance counselor, who had been convicted
of child abuse 19 years ago, was entitled to expunction of the records of his conviction after he successfully
completed his probationary sentence. After his sentence, he led a law abiding life, and even though the
order for expunction would not preserve the availability of the criminal records for inquiries by the public
school systems, the court permitted the expunging,
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NEW YORK
CHR Repository: Division of Criminal Justice Services, Bureau of Identification

Dissemination for Non-Criminal Justice Purposes: Dissemination of CHR for non-criminal justice purposes
is limited to uses authorized by state or local law. Some state-authorized uses are hiring of child care and
supervision employees (N.Y. Soc. Serv. Law, § 378-a), school districts secking to employ bus drivers (N.Y.
Veh, & Traf. Law, § 509(d)), and hiring of private security geards. N,Y, Crim. Proc, Law § 160.50(1)(c),
however, provides that upon termination of a criminal proceeding with a result favorable to the accused,
official records relating to the proceeding on file with the division, a court, a police agency, or a prosecutor's
office are to be sealed and not made available to any person or public or private agency., NYCRR
Regulation 6050.1 authorizes individuals to inspect and copy their own CHR information record to ensure its
accuracy. The regulation also permits the subject of the criminal record to challenge any perceived defects in
the record. NY EXEC § 837, passed in 1993, authorizes the state police, on behalf of the state racing and
wagering board, to be granted access to the CHR of the division of criminal justice services in order to
exccute the responsibilities of the board and the division of the state police in regard to the regulation,
oversight, licensing or certification, including fingerprinting, CHR checks, and background investigations of
persons applying to engage in such activities.

Process: Requesters must submit a fingerprint request card to the bureau containing information identifying
the subject of the request, The bureau will not release CHR for non-criminal justice purposes without
fingerprints,

Fee: $44
Ternarcund Time: Three to six weeks,
Information Provided: Conviction information only,

Reporting Requirements: The division is responsible for collecting and analyzing criminal justice information
and data, including the offense for which a person is arrested, the county within which the arrest is made, the
charge filed, and the disposition of the charge, and any resulting sentence, N.Y. Exec. Law, § 837(4)(c).

Deletion of Criminal History Records:

Conviction Records: There is no requirement to expunge conviction records for criminal offenses.
N.Y. Crim. Proc. Law, § 160.55, however, provides for the sealing of conviction records
concerning certain non-criminal offenses, such as traffic infractions,

Non-conviction Records: Upon the termination of a criminal action or proceeding against a person
in favor of that person, the court must enter an order to have sealed all official records and
papers relating to the arrest or prosecution that are on file with the division of criminal
justice services, any court, police agency, or prosecutor’s office. N.Y. Crim, Proc. Law, §
160.50(1)(c). Section 160.50(1)(d) states that such records shall be made available to
persons who are the subject of such records, prosecutors, law enforcement agencies, parole
officials, and state or local agencies that issue fircarms permits,

Auditing Requirements: There arc no provisions relating to the requirement to conduct audits of criminal
history record information. N.Y. Exec. Law, § 837-b(2), however, requirc criminal justice agencies to install
and maintain records needed for reporting data required by the commissioner of the New York State
Division of Criminal Justice Services and to give him access to records for the purpose of inspection.
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Civil Remedies for Violations of CHR Laws: If a court or peace officer does not supply criminal history
information as required, the commissioner may apply to the supreme court for an order requiring
compliance. Failure to comply with such an order is considered in contempt of court and punishable by
confinement pending compliance, N.Y, Exec. Law § 837-b(3).

Related Issues:
At the request of any person previously convicted of one or more criminal offenses who has been

denied a license or employment, a public agency or private employer must provide, within 30 days of a
request, a written statement sctting forth the reasons for such denial. N.Y. Corr, Law § 754,

118




NORTH CAROLINA
CHR Repository: State Bureau of Investigation, Division of Criminal Information, Identification Section

Dissemination for Non-Criminal Justice Purposes: Access to state CHR for non-criminal justice purposes is
strictly limited to government agencies that are required by law to conduct backgrouad investigations for
employment or licensing purposes. Entities not authorized to receive state CHR may obtain, for
empioyment screening purposes, conviction information maintained by county governments.

Any person has the right to review any computerized CHR information maintained about him by the
state. However, review may take place only under strict supervision and individuals may take notes but may
not make copies of criminal history information, 12 NCAC 4C.0205. An attorney engaged in defending an
individual against a criminal charge also may obtain access to criminal history information upon showing that
such information is rclevant to the case., 12 NCAC 4C.0204.

Process: Government agencies authorized by law to use state CHR must first have the relevant statute
reviewed and verified by the state attorney general's office and must execute a user agreement with the

repository.

Fec: $15

Turnareund Time: One to two weeks

Information Provided: Conviction information only,

Reporting Requirements: The division of criminal information is directed to compile all dispositions arising
from criminal charges. N. C. Gen. Stat. § 114-10. When an individual is fingerprinted or convicted, a report
of the disposition of that individual's case must be made to the state bureau of identification. N. C. Gen.
Stat. § 15A-1382,

Deletion of Criminal History Records:

Conviction Records: State law provides for expunction of offense records for first-time
misdemeanor offenders who committed their offense while under 18 years of age and first-
time drug-related misdemeanor offenders who committed their offense when under the age
of 21, An individual is allowed only one expunction in a lifetime, and while records are
deleted at all agencies, confidential records of individuals who have received expunction are
kept for use only by judges for the purpose of determining whether or not an individual has
already received an expunction. N, C. Gen. Stat. §§ 15A-145 and 90-96.

Non-conviction Records: Individuals charged with a drug-related misdemeanor that resulted
in no prosecttion or a finding of innocence may apply for expuncticu if proceedings against
them occurred when they were under 21 years old, N. C. Gen, Stat. § 90-96. Individuals
found innocent or not prosecuted for any other offense, felony or misdemeanor, may apply
for expunction of records regardless of their age at the time of proceedings against them,
N. C. Gen. Stat. § 15A-146. As in the case of convictions, individuals are entitled to only
one expunction in a lifetime,

Auditing Requirements: When an individual challenges the accuracy of a criminal history record relating to

him, the criminal justice agency holding the record must conduct an audit to determine the accuracy of the
information," 12 NCAC 4C.0205(k). In addition, agencies participating in the statewide Police Information
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Network (PIN) are subject to periodic audits for compliance with record-keeping laws and regulations.
Agencies may lose the right to participate in the PIN if an audit reveals deficiencies in record-keeping
activities, 12 NCAC 4C.0207

Civil Remedies for Violations of CHR Laws: A person responsible for reporting case dispositions to the
state bureau of investigation who fails to report as required is guilty of civil contempt. N. C. Gen. Stat. §
15A-1383. In addition, PIN-participating agencies who fail to comply with rules governing security and
accuracy of records may lose the privilege of continuing to participate in the network. 12 NCAC 4C.0207.
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OKLAHOMA
CHR Repesitory: State Bureau of Investigation

Dissemination for Non-Criminal Justice Purposes: Oklahoma statutes authorize the dissemination of
specific CHR information to non-criminal justice state agencies and the general public. The Oklahoma Open
Records Act (Okla. Stat. tit. 51 § 24A.3 et. seq.) states that law enforcement agencies shall make available to
the public arrest records, conviction information, jail register information regarding the names of prisoners
and the reasons for their commitment and discharge as well as specified types of non-criminal history law
enforcement information. The Oklahoma Department of Consumer Credit, the Oklahoma State Insurance
Comnmission, the Oklahoma Horse Racing Commission, or any other state agency, board, department or
commission may obtain an analysis of fingerprints for licensing purposes by the Bureau on any person.” 74
Okla. Stat. § 150.9.B.  In regard to information not specifically made public by law, law enforcement
agencies may deny access "except where a court finds that the public interest or the interest of an individual
outweighs the reason for denial.” In addition, law enforcement agencies may deny access to open law
enforcement records that have been placed in an investigative file if a copy of the record is available for
public inspection at another public agency or department. Individuals who are the subject of criminal history
records have the right to inspect those records under the Open Records Act. However, "record” does not
mean nongovernment personal effects or, unless public disclosure is required by other laws or regulations,
vehicle movement records of the Oklahoma Turnpike Authority obtained in connection with the Authority’s
elzctronic toll collection system, personal financial information, credit reports or other financial data obtained
by or submitted to a public body for the purpose of evaluating credit worthiness, obtaining a license, permit,
or for the purpose of becoming qualified to contract. with a public body.

Fee: $10
Turnaround Time: 24-48 hours
Information Provided: Information regarding convictions and open arrests.

Reporting Requirements: Law enforcement officers are required to submit to the State and Federal Bureaus
of Investigation the copies of fingerprints of any arrestee who is charged with a felony; who is believed to be
a fugitive from justice; who is in possession of stolen property; who is in possession of burglar’s tools; who is
in possession of explosives reasonably believed to be intended for unlawful use; who is in possession of an
infernal machine or bomb intended for unlawful use; who is carrying a concealed deadly weapon; or who is
in possession of materials used in counterfeiting. All arrest information pertaining to any such person must
also be forwarded. Okla. Stat. tit. 74 § 150.12.

Deletion of Criminal History Records: Oklahoma statutes provide for a deferred judgement procedure for
offenders who previously have not been convicted of a felony, Under the procedure, following a verdict or
plea of guilty or a plea of nolo contendere, a court may defer a judgment of guilt and sentence the offender
to probation for a term of up to five years, If the offender completes the probation term without violating
the conditions of probation, the defendant is discharged without a court judgment of guilt, and the verdict or
piea of guilty or plea of nolo contendere is expunged from his record and all charges are dismissed with
prejudice, Okla. Stat. 22 § 991c. In addition, statutes authorize the state bureau of investigation to destroy
records kept for at least 10 years that are deemed to be no longer of value to the bureau. Okla, Stat. tit. 74
§ 150.7.

Criminal Penalties for Violations of CHR Laws: Any public official who willfully violates any provision of
the Oklahoma Open Records Act is guilty of a misdemeanor and subject to a fine of up to $500, up to one
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year’s imprisonment in a county jail, or both, In addition, other statutes provide that any public officer who
commits or permits destruction, larceny, alteration, or falsification of public records is subject to loss of
office and up to five years’ imprisonment, and any person not a public officer guilty of such an offense is
subject to up to five years’ imprisonment and a fine of up to $500. Okla, Stat. tit. 21 §§ 461 and 462.

Civil Remedies for Violations of CHR Laws: Any person denied access to a record of a public body or
public official may bring a civil suit for declarative and/or injunctive relief and, if successful, shall be entitled
to reasonable attorney’s fees. If the public body or official successfully defends a civil suit and the court finds
that the suit was clearly frivolous, the public body or public official shall be entitled to reasonable attorney’s
fees. Okla. Stat. tit. 51 § 24A.17.
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RHODE ISLAND
CHR Repositery: Office of the Attorney General, Criminai Identification Bureau

Dissemination for Non-Criminal Justice Purpeses: Rhode Island law authorizes dissemination of CHR to
any attorney of record ia a criminal action, and any businesses which are required by federal or state law or
regulation to conduct CHR screening of potential or prospective employees. R. I. Gen. Laws § 12-1-4.
However, records maintained for criminal law enforcement purposes are not considered open to the general
public, with the exception of any records reflecting the initial arrest of an adult and any complaint against an
adult filed in court by a law enforcement agency, R. I. Gen. Laws § 38-2-2(d)(4). No provisions specifically
address the inspection of criminal records by any person who is the subject of such records. However, law
enforcement records, with the exception of arrest or complaint information, are exempted from free public
access and dissemination of criminal records is restricted. R. I. Gen, Laws §§ 38-2-3, 38-2-2, and 12-1-4.

Process: The attorney general’s office is responsible for compiling information on "all persons who shall be

or shall bave been convicted of felony, or imprisoned for violating any of the military, naval, or criminal laws
of the United states or of any state,” "of well known and habitual criminals," and any person confined in any
state penal institution. R. I. Gen. Laws § 12-1-7.

Fee: $14
Tumaround Time: Two to four weeks
Information Provided: Conviction records only.

Reporting Requirements: State and local police officials are required to report to the attorney general
information concerning all arrestees wanted for serious crimes or who are fugitives from justice, R. 1. Gen.
Laws § 12-1-10. Whenever an offender has been convicted and sentenced or pleads nolo contendere to an
indictable offense, or has been sentenced to imprisonment for six months or more for a non-indictable
offense, information regarding that offender must be transmitted to the office of the attorney general. R, L
Gen, Laws § 12-1-11.

Deletion of Criminal History Records:

Convictign Records: Upon motion by a person who is the subject of a criminal history record, a
court may in its discretion order the expunction of that person’s conviction record if the
person was convicted of a misdemeanor and has not committed another offense for the past
five years or convicted of a felony and has not committed another offense for the past
10years, and the person appears to have been rehabilitated to the court’s satisfaction. R. L.
Gen, Laws § 12-1.3-3, If a person’s conviction records have been expunged, that person may
state in any application for employment (sce exceptions, below), license, or other civil
privilege, or any appearance as a witness that he or she has never been so convicted. A
person who has had his criminal record expunged may truthfully state that he has never
been convicted. However, if the person is an applicant for a law enforcement position, an
applicant to the bar or a state, or an applicant for a teaching certificate, a coaching
certificate, or an applicant for an early childhood education facility, the person has a duty to
disclose the fact of conviction, regardless of expunction. R. I. Gen, Laws § 12-1.3-4,

Non-conviction Records: Provided that the person has not been convicted previously of a
felony, any criminal history information regarding an offense for which a person has been
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acquitted or otherwise exonerated must be destroyed and any court record must be sealed upon
motion within 45 days of the acquittal or other exoneration, No person who has been convicted
of a felony will have his/her records sealed. R.I. Gen, Laws §§ 12-1-12, 12-1-12.1,

Criminal Penaities for Violations of CHR Laws: Any person violating provisions regarding the destruction
and sealing of records of persons acquitted or otherwise exonerated shall be fined up to $100. R, L Gen.
Laws § 12-1-2,

Civil Remedies for Viclations of CHR Laws: Any person violating provisions regarding the expunction of
conviction records "shall be civilly liable." R. I, Gen. Laws § 12-1.3-4,
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VIRGINIA
CHR Repository: The Department of State Police’s Central Criminal Records Exchange.

Dissemination for Non-Criminal Justice Purposes: Virginia law permits dissemination of CHR in the
following instances: Va. Code Ann, § 19.2-389

o State Agencies: Agencies of the state may obtain criminal history record information for the purpose
of conducting investigations of applicants for public employment, permit, or license whenever, in the
interests of public welfare and safety, it is necessary to determine under a duly enacted ordinance if
the past criminal conduct of a person with a conviction record would be compatible with the nature of
the employment, permit, or license under consideration,

® Pursuant to State or Federal Statute or Executive Order: Criminal history record information may be

obtained by requesters that require such information to implement a state or federal statute or
executive order that expressly refers to exclusions based upon criminal conduct,

° Pursyant to a Court Qrder or Court Rule: Individuals and agencies, where authorized by a court

order or a court rule, shall be given access to criminal history record information.

No information concerning the arrest of an individual may be disseminated to a non-criminal justice
requester if one year has passed since the arrest, there has been no disposition of the charge recorded, and
no active prosecution of the charge is pending. Criminal history record information must be disseminated at
his cost to any person requesting a copy of his own criminal history record information. Va, Code Ann. §
19.2-389.

Process: Requesters must provide the exchange with a release, signed by the subject of the request and
notarized, authorizing access to the subjects record.

Fee: $5
Turnaround Time: 72 Hours
Information Provided: Conviction information only,

Reporting Requirements; The clerk of each circuit court and district court must report to the repository any
dismissal; indefinite postponement or continuance; charge still pending due to mental incompetency; nolle
prosequi, acquittal, or failure of a grand jury to return a true bill; or conviction, Within 72 hours following
the receipt of a warrant or capias for the arrest of any person on a charge of a felony, the law-enforcement
agency that received the charge shall report the accused’s name, date of birth, Social Security number, and
ather appropriate information required by the Department of State Police.

Deletion of Criminal History Rzcords: There is no requirement to purge conviction data, If a person
charged with a crime is acquitted, or if a nolle prosequi is taken or the charge is otherwise dismissed, the
person may petition for expunction of the police records and court records relating to the charge. The court
will hold a hearing on the petition, and if the court finds that the continued existence and possible
dissemination of information relating to the arrest of the petitioner causes or may cause circumstances that
constitute a manifest injustice to the petitioner, it must enter an order requiring the expunction. Va, Code
Ann, § 19.2-392.2
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Auditing Requiremeats: The state Criminal Justices Services Board is charged with ensuring that annual
audits are conducted of a representative sample of state and local criminal justice agencies for compliance
with this article and the regulations of the Board. Va, Code Ann. § 9-186,

Crimina! Penaltles for Violations of CHR Laws: Any person who wilifully and intentionally requests,
obtains, or seeks to obtain criminal history record information under false pretenses, or who willfully and
intentionally disseminates or seeks to disseminate criminal history record information to any agency or
person in violation of this article is guilty of a class two misdemeanor and subject to up to six months’
imprisonment and a fine of up to $500. Va. Code Ann. § 9-195.

Civil Remedies for Violations of CHR Laws: Any person may institute a civil action for actual damages
resulting from a violation of records access provisions, or to prevent such a violation, or both, Va, Code Ann.
§ 9-194.

Related Issues:

An employer cannot, in any application, interview, or otherwise, require an applicant for employment
to disclose information concerning any arrest or criminal charge against him that has been expunged. An
applicant need not, in answer to any question concerning an arrest or criminal chargs that has niot resulted in
a conviction, include a reference to or information concerning arrests or charges that have been expunged.
Va, Code Ann. § 19.2-392.4. People who violate this statute are guilty of a Class 1 misdemeanor for each
violation,
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WASHINGTON
CHR Repository: Washington State Patrol

Dissemination for Non-Criminal Justice Purposes: Information regarding convictions and current arrests are
disseminated without restriction, Specifically, Wash, Rev, Code Ann, § 43.43.815 requires the state patrol to furnish
conviction records upon written request by any employer for the purpose of evaluating employees and prospective
employees who, in the course of employment, may have access to information affecting money or items of value,
Non-conviction information may be disseminated only in the following situations:

e to implement statutes, ordinances, executive orders, or court rulings that expressly direct that non-conviction
information be available for a specific purpose. Pursuant to this section, government non-criminal justice
agencies and the private sector may be able to gain access to criminal history records containing non-
conviction information;

° pursuant to a contract with a criminal justice agency to provide services related to the administration of
criminal justice;

e for research, evaluative, and statistical activities; and

° for individuals who wish to review CHR information on file about themselves for the purpose of challenging
any incorrect information, Wash, Rev, Code Ann, § 10.98.080.

Process: Requesters must supply a fingerprint card signed by the subject of the request,
Fee: $10

Turnaround Time: Two to four weeks

Information Provided: Information regarding current arrest and convictions.

Reporting Requirements: No criminal justice agency may disseminate criminal history record information pertaining
to an arrest, detention, indictment, or other formal criminal charge unless the disposition of such charge accompanies
the dissemination. Wash, Rev. Code Ann. § 10,97.040,

Deletion of Criminal History Records: Wash. Rev, Code Ann. § 1097.060. There is no requirement {o expunge
conviction records, Generally, records containing only non-conviction data must be deleted 2 years after a favorable
disposition or three years after an arrest if no conviction has been obtained.

Auditing Requirements: Wash. Rev. Code Ann, § 10.98.100. This section provides for an annual audit of each
prosecuting attorney, district and municipal court, and originating agency to ensure that all disposition reports have
been received and added to the criminal offender record information, This section further provides that a list of all
arrests with no accompanying disposition reports nine months after arrest must be sent to each prosecuting attorncy,
district and municipal court, and originating agency, which shall have 45 days to docket a current disposition report.

Criminal Penalties for Violations of CHR Laws: Persons who willfully acquire, disseminate, or falsify criminal
history record information in contravention of state policy and procedure are guilty of a misdemeanor, Wash. Rev.
Code Ann, § 43.43.810, If the infraction concerns a state employee divulging investigative information on organized
crime, the party is guilty of a felony, Wash. Rev, Code Ann. § 43.43.856.

Civil Remedies for Violations of CHR Laws: Section 10.97.110 allows those damaged by the dissemination of

criminal record information to recover actual damages from the guilty party. It also provides for the issuance of an
injunction to enjoin further disclosure by that party.
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WYOMING

CHR Repository: Wyoming Division of Criminal Investigation, Criminal Justice Information Section, Identification
Unit

Dissemination for Non-Criminal Justice Purposes: Wyoming places restrictions on the dissemination of CHR
information based on the category of the recipient, Certain non-criminal justice agencies are authorized by statute to
gain access to CHR information in the performance of a specific duty, Each agency authorized to access CHR
information must take reasonable security precautions to prevent unauthorized access. Wyo. Stat. § 9-1-627 (c).

Process: Each requester must submit fingerprints on a standard, state-supplied applicant fingerprint card. The
applicant must sign the card. On the reverse side of the card should be printed a signed, notarized waiver listing to
whom CHR information should be disseminated,

Fee: $10
Turnaround Time: One week

Information Provided: For those who are eligible to receive it, there is no distinction between conviction and non-
conviction information.

Reporting Requirements: When an adult is arrested for a felony, high misdemeanor or other misdemeanor
determined by the division of criminal investigation, the law enforcement agency responsible for the arrest shall
process the person in accordance with the uniform procedures prescribed by the division. The law enforcement
agency shall 3end to the division any information required under the Wyoming Criminal History Record Act, and any
additional information requested by the division.

Criminal Penalties for Violations of CHR Laws: Any person who willfully and knowingly violates the Public Records
Act is guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine not to exceed $100,

Privacy Legislation: Wyo. Stat. § 16-4-203 provides that the custodian of any public records must permit any person
to inspect the records except where such inspection would be contrary to any state or federal statute or regulation or
is prohibited by rules promulgated by any court of record. Furthermore, any custodian of public records may deny
the right to inspect of records of investigations conducted by, or the intelligence information or security procedures
of, any sheriff, county attorney, city attorney, the attorney general, police department, or any investigative files
compiled for any other law enforcement agency for prosecution purposes, on the ground that disclosure would be
contrary to the publi¢ interest,
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THE POTENTIAL FOR STATE COOPERATION IN
CONDUCTING BACKGROUND CHECKS OF PAYEES FOR
SOCIAL SECURITY ADMINISTRATION PROGRAMS

Iutroduction

This report provides an overview of proceedings of a meeting convened by the National Criminal
Justice Association {NCJA), in cooperation with the National Governors' Association and with funding from
the U. 8. Department of Health and Human Services’ Social Security Administration (SSA), to assess the
potential for statcs to cooperate with the SSA ia conducting background checks of SSA “representative
payees,” or individuals who apply to be designated recipients of federal benefits on behalf of others. A
particular focus of the meeting was the usc of states’ criminal history records as a possible means of
detcrmining the reliability and trustworthiness of payee applicants. Brought together at the one-day meeting
on Mar. 15, 1990, in Washington, D.C,, to examine legal, policy, and operational issues surrounding SSA .
access to and use of state records for such purposcs and to discuss states’ interest in and ability to assist the
SSA in such an cffort were state and local criminal justice officials and information spcaahsts, SSA and other
federal agency officials, and represeatatives of national organizations with an interest in payee programs.
This report summarizes meeting presentations and discussion, with a particular emphasis on conclusions
drawn regarding the SSA’s proposal to conduct a pilot program of payee background checks in several states,

Background

Several million elderly and disabled Americans, as well as spouses and dependent survivors of
deceased wage carners, depeand upon federal and state entitlement programs as a primary source of financial
support. Under many of these entitlement programs, beneficiaries who are unable to manage their own
financial affairs because of illness, severe mental or physical disability, or cheniical dependeacy rely on
R payees” to reccive and manage their benefits. In instances where rcprcscntame payees are
necessary, the SSA and other agencies managing entitlement programs generally seck to appoint as payces
family members, legal guardians, close friends, carctaking institutions with custody of bcncﬁcmna, or others
whose interest in the beneficiarics’ welfare makes them preferred candidates for such appointments,
However, increases in the numbers of beneficiaries in t.he SSA’s Retirement Survivors and Disability
Insurance (RSDI) and Supplemental Security Income (SSI) programs who are destitute and hawe little or no
family support structure have increased the need for the SSA to rely on payee candidates with less clearly
defined ties to beneficiaries. In a relatively small proportion of those instances where the SSA must certify
such individuals as payces, payees have mzsappropnated benefits for their own personal gain. In recent years,
several well-publicized cases involving victimization of beaneficiaries by payees have led to an increased
awarcness by federal officials and members of Congress of the need for effective methods of determining the
trustworthiness of individuals appointed as representative payees for SSA program bencficiaries.

One approach under discussion by SSA officials is the development of a state-based natiocawide means
of conducting pre-appointment background chiccks of prospective payces. In light of several receat cases in
which SSA-appointed payees were found to have felony conviction records, the SSA has been considering
specifically the possibility that state and local criminal history records may be the best available source of

information regarding backgrounds of potential representative payees.

To assist the SSA in determining the feasibility of this type of approach, the NCJA reccived a
purchase ordcr from the SSA to convene a mecting of officials from entitlement programs and criminal
justice agcncm at the federal and state levels, as well as representatives of concerned interest groups, to
discuss issues surrounding available state criminal history record information, means of access to that
information, and the potential for cooperation between federal and state ageacies in obtaining and using such
information for background checks of SSA representative payee candidates. The SSA partzcularly was
interested in learning from the states whether they would be willing and able to participate in some form of
gﬁzﬁsnstramn program to determine the feasibility of the SSA's using state records for payee background
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Taking into account the 10 geographically-based administrative regions designated by the federal
government for program administration, as well as the locations of payee misappropriation incideats and the
NCJA’s working relationship with states in other projects, among other factors, the SSA and the NCJA
invited 19 states and the District of Columbia to participate in the meeting. By region, states invited were as
follows: Region I, New Hampshire and Rhode Island; Regioa II, New Jersey and New York; Region III,
the District of Columbia and Virginia; Region 1V, Florida and North Carolina; Regioa V, Illinois and
Michigan; Region V1, Arkansas and Oklahoma; Region VII, Missouri and Nebraska; Region VIII, Montana
and Wyoming; Region IX, California and Hawaii; and Region X, Idaho and Washington.. In addition, the
SSA and the NCJA asked numerous national organizations with interest in cither payee- or criminal history
records-related issues to attend the meeting, A list of meeting participants is included in the appendices to
this report.

In preparation for the meeting, the NCJA staff conducted rescarch to develop background information
on various aspects of the meeting topic. Testimony from several congressional hearings held in 1989 on the
payee issue was reviewed, and proposed legislation regarding background checks for SSA representative
payees was summarized. The NCJA also conducted legal rescarch on court decisions that have addressed the
issue of the scope of the SSA's responsibility for conducting background checks of potential payees and on
state statutes affecting dissemination of criminal history record information. In addition, the NCJA reviewed
technical reports concerning state-of-the-art technologies that could be applied to coordination of criminal
records checks among states and the federal government. The results of these research efforts included
summaries of public record, criminal history record, and privacy statutes for the 20 states invited to
participate in the meeting; summaries of three recent federal court cases involving representative payees’
misappropriation of benefits; status reports on pending federal legislation addressing the problem of
misappropriation by representative payees; and compilations of federal statutes and regulations regarding the
certification of individuals to be represeatative payees for SSA entitlement programs. These materials, as
provided to meeting participants, are included as appendices to this report.

The meeting was held on Mar. 15, 1990, at the Hall of the States in Washington, D. C. The meeting
program included a keynote address; presentations on the SSA’s concerns and objectives regarding
representative payee background checks, legal and policy issues related to use of state criminal history
records information, and the scope and quality of information available from the U. S. Department of
Justice's Federal Bureau of Investigation (FBI) and from state records nationwide; and open discussion of
issues raised, as well as potential designs of possible information-sharing arrangements between the SSA and
individual states that might assist the SSA in a program to use state records for backgrouad checks. A copy
of the meeting agenda is included in the appendices to this report.

Presentations and discussions highlighted a number of specific issues that the SSA would have to
address in order to implement a criminal history records checking system for representative payee applicants.
For example, there is substantial variation among states concerning statutory and practical limitations on the
availability of records information and the procedures that the SSA might have to adopt in order tc obtain
information. Specifically, for example, state meeting participants indicated that their states most likely would
not be able to work with the SSA unless it adopted procedures for obtaining fingerprints of applicaets whose
criminal records were to be checked because those states all use fingerprints as the basis for identifying
individuals’ records. Other issues of concern included what volume of records checks would be conducted;
which payee candidates, or categories of candidates, would be subject to records checks; what procedures
there are or would be for integrating criminal history information into the payee certification process; and
which agencies would assume ultimate responsibility for decisions to certify individuals as representative
payees and the accuracy of information supporting those decisions.
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Opening Remarks

Sandy Crank, associate commissioner of the SSA’s Office of Retircment and Survivors Insurance,
delivered prepared remarks on behalf of SSA Commissioner Gwendolyn S. King, who originally planned to
open the mecting but was unable to attend. (The text of Commissioner King’s remarks is included in the
appendices to this report)) Those remarks emphasized the importance of a reemergénce of values of
personal responsibility in the 1990's and characterized the meeting as a means of underscoring those values
by encouraging cooperative developmeat of programs to improve the lives of government program
beneficiaries.

Mr. Crank reviewed the history of the use of representative payees in the RSDI and SSI programs,
through which the SSA provides benefits to millions of people, primarily the elderly and the disabled, and the
recent development of problems involving payees found to have misappropriated beaefits paymeats or
otherwise to have been untrustworthy. From the establishment of the payee program in 1939 through the
mid-1970's, Mr, Crank explained, the SSA had little difficulty in identifying cither individuals, such as family
members, close relatives, or friends, or caretaking institutions with custody of beneficiaries to serve as payees.
However, Mr, Crank said, finding payees from these groups recently has become more difficult because of
such changing social conditions' as an increase in the number of beneficiaries who are poor or mentally or
cmotionally handicapped or who suffer from substance abuse problems, but have no known family or friends
able to serve as payees; deinstitutionalization of the less severcly mentally ill; and the lack of atteation to
beneficiaries by families no longer able to cope with their relatives’ addictions or disabilitics. As a result, the
risk has increased that untrustworthy individuals may be appointed as payees.

The SSA has been considering several options to deal with the problem, which so far has affected only
a small number of beneficiaries, but could grow to affect many more if not addressed. These options include
expanding the number and scope of questions on existing payee application forms regarding felony records,
requiring detailed reporting by payees of their allocation of beneficiary payments received, and conducting
credit and/oc criminal records checks of payee applicants. Mr, Crank acknowledged that although no system
can guarantee the “goodness” of a payee candidate, the SSA believes that it is possible to screen out many
inappropriate payee candidates through processes such as criminal history records checks. He emphasized
the SSA’s desire to explore the possibility of screcning payees through state records and the SSA's belief that
&oopmtion between the SSA and the states is in the mutual interest and capabilitics of both the SSA and

¢ states,

Mr. Crank described current SSA procedures for selecting representative payees. While emphasizing
SSA's longstanding statutory directive and agency policy to establish programs designed around the family to
ensure disbursement of benefits directly to beneficiaries whenever possible, Mr. Crank noted that the
. Congress bas recognized the need for payees in some cases and therefore has given the SSA broad latitude in
setting conditions for payment of benefits. Generally, the SSA’s procedures provide for direct payment of
benefits to all beneficiaries except minors, the legally incompetent, those incapable of managing their own
affairs, and those addicted to alcohol or drugs. In cases where the need for a payee is established, payees are
sought from the following groups in the following order: family members with custody, legal guardians,
friends, custodial institutions responsible for care and treatment, voluateers, attorneys, and nonprofit
organizations,

By federal statute, the SSA is required to “investigate® payee applicants for suitability for appointment.
Under current procedures, a payee applicant completes an application form and submits to an interview by
the SSA in the SSA local office closest to the applicant, The application asks for information about the
applicant’s relationship to the beneficiary and, if the applicant is an individual rather than an organization,
about the applicant's employmeat and felony recard. (A copy of the application form is included in the
appeadices to this report.) Decisions regarding payee appointments generally are made at the local offices,
after review of information obtained from applications and interviews, Mr. Crank emphasized that, uatil
recently, foew problems have been ideatified in the payee program, but that, regardless of scope, the SSA is
anxious to prevent further abuse of the system to the extent possible. -
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Mr. Crank suggested that states, as well as the federal government, have an interest in cosuring proper
payment to bencficiaries because the SSA in some cases administers state benefits that supplement federal
payments through payces, Mr. Crank noted that the conclusions reached at the meeting may be applicable to
any program, whether at the federal, state, or local level, that pays recurring benefits through individuals who
serve in a capacity similar to that of an SSA payee.

Mr, Crank sct out several SSA goals in addressing the problem of payee abusc and fraud, some of
which the SSA already has begun to address: ,

. In compliance with statutes governing usc and dissemination of public records, obtain accurate
information on prospective payees as quickly and efficiently as possible;

. Revise the existing SSA payee application form to include more extensive questions regarding
the applicant, particularly the existence and nature of any felony record and the
applicant’s relationship to the beaeficiary and intentions in accepting payee duties.

. Establish a data base of information on individuals who have misappropriated funds as payees
or who have been convicted of fraud involving SSA programs,

o Revise SSA beneficiary incapability standards to reduce the number of marginal beaeficiarics
who currently are required to find payees but actually are able to manage their own affairs.

In concluding, Mr. Crank expressed the SSA’s desire to establish pilot efforts to explore whether an
SSA program that involved working with states in conducting background checks for SSA payee applicants
would be cost-cffective, efficient, and applicable to other, similar programs that usc payees.

Gwea A, Holden, executive viee president of the NCJA, gave an overview of issues relating to
SSA/state cooperation that the NCJA had discovered in its work to date in conceptualizing a possible
demonstration program to conduct criminal history record checks of SSA payes applicants. Ms.l-!oldcn
pmﬂedontthatbackgoundchwksofmmmalhxstorywoordsfmnou«mmmnl justice purposes is a topic of
increasing concern for the states, and noted that, to date, such records checks have beea applmblc primarily
to poteatial child care workers or teachers. Ms. Holdea also noted, however, that several other initiatives are
under way that have some bearing on non-criminal justics uses of criminal history records. Foc example, the
federal government and the states are strengthening cooperative cfforts in conducting records checks, states
maybeupgmdmg their criminal records data bas&, and statutes govctmng non-criminal justice access to
certain criminal history records may be amended in some states to permit greater access for noa-criminal
justice purposes, )

M&Holdmdesaibodthemechngasmeﬁoﬁtobegnthcmwssofﬁammgmddmmmmgthe
shnpcsofpossﬂ)hdcmonstmuonmmamesmdoﬁmdscmnlobsumﬂonsmwbatm issues
participaats might consider. For example, for a number of reasons, including the variability of state laws
regarding records access and differing levels of data quality and accuracy from state to state, the SSA may
want to work with states individually to develop demonstration programs specific to the respective states
rathathandcvdopamghmodelforalloftheprogmms. The approach would have an added beaefit in
that the demonstration initiatives would result in information and recommendations based on varying
circumstances that would be useful in determining the content and expectations of any expanded or
nanouw:doSSAcﬁ'odmthcﬁnumshenotcd.

Ms. Holden also addressed the issue of statcs’ concerns sbout what they might gain from participating
w:ﬂxtthSAmapxlotprogram. Consxdcnngtheproblcmsthatmmystatescumuﬂymapcncnung
attcmpungtomectmmascdmmmaljustwcandnonmmmnlgusﬁmrcquestsforrecordsmecksﬁ'omtheu
own state ageacics, anmacascmthenumbuoffodcralagcncquuwswouldpmentmmngrwer
burdea, However, the demonstration program might give states a better understanding of how they might
handle increases in requests more cfficiently and cost cffodxvcly, she said. Moreowver, working with the SSA
would help the states by providing them the opportunity to enhance programs for chcckmg backgrounds of
potential payees, employees, or others in their own state programs, Ms. Holden said.
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. Ms. Holden said that the NCJA has received indications of interest from many of the states initially
invited to participate in the meeting, but the types of relationships that may develop between the SSA and
the states currently is unclear, Ms, Holden explained that resources available to the states may become an
issue, especially if long-term relationships develop that increase the volume of background checks
pl;:rmzmc.mtly‘.:l rgs. Holden suggested that the range of relationships that might develop between the SSA and
the states includes:

. No relationship at all in states that decide not to participate with the SSA in a pilot program;

. Adoption of procedures that would entail using FBI records for initial checks of applicants and
following up as nccessary, in the respective states;

o A relationship wherein a state would conduct initial investigations and forward records reports to the
SSA, which would make eligibility decisions; and

. Agreements under which the SSA would contract with states to conduct and complete investigations
but retain records reports.

Ms, Holdea noted that the SSA also faces several other issues relating to development of a pilot
including the issues of the manner in which investigations will be initiated—wh:ther by name and
date-of-birth scarches or by fingerprint cards or other identifiers—and the degree of detail on criminal
historics that the SSA would seck.

Ms. Holden concluded with an expression of the NCJA's commitment to helping the SSA and the
states begin to address mutual problems surrounding such issues if they decide to go forward with pilot
programs. '

Presentation Summaries

Mecting presentations and discussion focused on the SSA’s use of state criminal history records, as

opposed to other types of records or other approaches not tied to state records, because many states
are reviewing their criminal history records processing capabilities with a view toward using the

records data as the basis for state programs and policymaking, Following the opening remarks, meeting
participants heard several background presentations designed to give the participants an understanding of
state and federal statutes governing criminal history data collection and dissemination, the legal and policy
issues surrounding access to and use of criminal history records, the scope and accessibility of the FBI's
criminal history records data base, and the scope and conclusions of a recent federal study regarding the
feasibility of using criminal history data for background checks of individuals secking to purchase firearms,

Legal and Policy Issues

Penny Wakeficld, NCJA associate gencral counsel, provided a general overview of legal and policy
issues ideatified in NCJA rescarch to date related to SSA/state cooperation in conducting records checks of
payees for SSA programs. Specifically, the NCJA sought to determine the extent to which state laws,
policies, or regulations may permit or limit the use of or access to state criminal history records by state or
local criminal justice sgencies, stats or local non-criminal justice agencies, other states’ or federal criminal
justice or non-criminal justice agencies, or private eatities (e.g., investigators). The NCJA also sought to
clarify whether any limitations specified in statutes in fact would be applicable to the SSA if it sought
information only for purposes of payee background chiecks. The NCJA's review encompassed state records
management statutes covering collection, disposition, deletion, and auditing of records; records inspection by
subject individuals; penaltics for abuse or denial of access to records; criminal history records provisions
regarding both conviction and non-conviction data; state Freedom of Information Acts; and state privacy
statutes.
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Ms. Wakeficld noted that NCJA staff initially reviewed testimony given at several congressional
hearings in 1989 on proposed legislation to address the issue of fraud and misappropriation of funds by SSA
payees. These hearings explored the operation of the SSA's representative payee program and methods by
which SSA could meet its statutory obligation to protect the interests of its beneficiaries. A summary of the
proposed legislation is included in the appendices to this report,

Federal court decisions concerning the extent of the SSA's liability, if any, to its beneficiaries for the
misappropriation of funds by representative payees also were examined. The courts indicated that the SSA
could be held responsible for payces’ actions if the agency failed to conduct adequate background checks on
potential payees prior to appointment. At least one court stated that this responsibility might be met by
screcning applicants based on criminal history record checks. A summary of the relevant cases is included in
the appendices to this report.

In addition, NCJA staff reviewed technical reports concerning state-of-the-art automated information
systems that could be used in an effort to coordinate criminal record checks among states and the federal
government and began reviewing existing methodologies for conducting criminal history record checks on
prospective payees.

Finally, NCJA staff compiled summarics of state privacy and eriminal history record information
statutes to determine which states would permit the SSA access to criminal history record information, The
summaries indicate the types of restrictions states place on the dissemination of criminal history record
information, &s well as state-imposed quality control standards and regulations to which the custodian of
criminal history records must adhere. State-by-state summaries of statutory provisions and charts comparing
state provisions are included in appendices to this report.

Ms, Wakeficld said that a review of this rescarch information suggests several conclusions. First, there
appears to be a general trend among states to increase access to criminal history record information. It
should be noted, however, that states still differ widely in their approach to dissemination; some states
restrict public access to criminal history record information as much as possible to protect individuals’
privacy, while others make records access as open as possible on the theory that access to records, as a
product of the business of government, is in the public interest.,

In fact, the policy of most states continues to be to protect the privacy rights of the record subject as
much as possible, while allowing for the fullest possible disclosure of criminal history record information to
criminal justice agencies for the administration of justice and to non-criminal justice agencies for
implementation of specific objectives authorized by law. Even in the more restrictive states, however, the
general trend is to loosen the restrictions on the dissemination of criminal history record information in cases
where there is a demonstrated need for acoess. In the states that place limitations on the dissemination of
criminal history record information, access to non-conviction information is highly regulated in order to
secure the privacy rights of any person who is the subject of a report. Generally, states that limit such
dissemination tend to permit disclosure only to criminal justice agencies for criminal justice purposes. In
such a state, non-criminal justice agencies’ access, to criminal history record information must be authorized
expressly by statute, executive order, or court decision or rule. Any unauthorized disclosure of criminal
history record information usually constitutes a misdemeanor, and statutory civil remedies, including damages
and injunctive relicf, are available to redress the damage caused by such disclosure. Conviction data, on the
other hand, gencrally are disseminated more freely in such states, Many states place greater restrictions on
public access to non-conviction data because of the perceived harm to an individual who may be denied, for
example, employment or credit due to the existence of an arrest record that does not indicate case
disposition whea the case could have resulted in dropped charges, dismissal, or acquittal,

In order to protect the rights of record subjects, Ms, Wakefield said, many states require criminal
justice agencics or courts to keep accurate and current case disposition records, Some states adopt a one-
year rule, which restricts the dissemination of arrest records more than a year old if they do not contain
corresponding disposition reports. In other states, no dissemination of non-conviction information is
permitted without information concerning case disposition,
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Ms. Wakeficld noted that many states provide for open aceess to chronological arrest records or police
blotters within cach-police precinct, A statewide search through precinct arrest records, however, would be
an onerous task. Access to a ceatral state repository, on the other hand, would shorten the time required for
scarches and might encourage greater accuracy of data in police arrest reports,

Most states require audits of criminal bistory record information to ensure the accuracy and currency
of the information contained in criminal history records, Ms, Wakeficld added. For the most past, these
audits are required annually based on a random sampling of criminal justice agencies. Whether such audits
in fact occur, or whether records corrections occur as a result of audits, is unclear. Ms, Wakefield also noted
that all statutory provisions must be considered in the context of policy and practice; the fact that access is
authorized, for example, does not necessarily mean that it is gained readily.

In concluding, Ms. Wakefield said that any follow-up rescarch effort by the NCJA would involve
obtaining information from other agencies regarding programs similar to the SSA's representative payee
program. Examples of such analogous programs arc child support enforcement, employment screening for
security and child care personnel, screcning of prospective gun purchasers, and screening of payees for state
benefit programs, some of which are complementary to SSA benefits programs, In addition, the NCIA
would rescarch operational procedures implemented by the states to effect their policies regarding
disscmination of criminal history record information and evaluate those procedures in the context of their
implications for SSA access to state criminal history record information. Finally, the NCJA would continue
to monitor federal and state legislation pertinent to the representative payee program. For example, the
states of California, Iowa, and Keatucky have considered legislation affecting the operation of the
representative payee program in their states in an effort to protect SSA. beneficiaries. Summarics of
proposed legislation concerning the responsibilitics and duties of representative payees in those states are
included in the appendices to this report.

EBI Records Access

Melvin D, Mercer, Jr., chief legal counsel for the FBI's Identification Division, briefed meeting
participants on the availability of criminal history information through the FBI, Mr., Mercer said that the
identification division has fingerprint-based records on roughly 25 million individuals who have been arrested
at least once., The records of the approximately 13 million individuals in the files who were born in 1956 or
thercafter are automated fully through the National Crime Information Ceater (NCIC) Interstate
Identification Index ("Triple I") system. Mr, Mercer noted, however, that the FBI collects information only
on those persons charged with "criterion,” or serious, offenses; therefore, the agency generally will not have
information about relatively minor offenses that nevertheless may be significant for SSA purposes.
Morcover, the FBI's records indicate only which states have reported arresting an indexed individual; for
details regarding charges and dispositions, the SSA would have to contact agencies in the states indicated on
the Triple I record catry.

Mr. Mercer said that, by statute, the division may share its information with any other federal agency
for any purpose authorized by federal law. Although the statutory scheme apparently would allow the SSA to
gain access to FBI identification records for payee background checks, FBI policy requires that fingerprint
cards be submitted for all individuals about whom records information is sought; the FBI will not conduct
records scarches and checks based on name and datz-of-birth for non-criminal justice purposes. The fee for
a fingerprint-based records search for non-criminal justice purposes currently is $14; the turnaround time on
each records check is approximately 15 working days. If a request produces no record based on a
fingerprint-based search, the FBI will not keep the fingerprints on file.
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In the final informational presentation of the mecting, Bernard E. Shipley, program manager for the
justice department’s Bureau of Justice Statistics (BJS), and Allen J, Beck, a BIS statistician, deseribed for
meeting participants the findings of BJS rescarch into the quality of state crimiual history records systems
nationwide, The BIS officials explained that, under the Anti-Drug Abuse Act of 1988, the justice department
was required to develop a nationwide system for records checks of the estimated six million prospective
fircarms purchasers cach year and was directed to implement such a system. The BIS, charged with
investigating system options, concluded that, given existing technologies, it would be impassible to set up a
nationwide high-speed records checking system over the short term with the capacity to conduct the number
of checks required. In the course of exploring the issue, however, the BIS made numerous findings
concerning the quality of criminal history records nationwide,

As a result of a survey of state criminal history records repositorics, the BJS estimated that there were
approximately 40 million subject files in state systems in 1989, In addition, the BJS found that about four
and onc-half million new arrest cards are filed in state systems annually, with approximately one-third of
those cards representing first arrests.

However, the BJS also found that criminal history record systems, while often required by law to do
50, do not provide complete coverage of all arrests and subsequent dispositions, Even in the area of arrest
reporting, which is the type of reporting that is most complete overall, the BIS found that not all law
enforcement agencies submit the required arrest reports or fingerprint cards to central state repositories or
to the FBI. Morcover, the degree of completeness of records varies greatly from state to state. An
estimated three quarters of all felony convictions nationwide are reported to records repositories, but the
geumbcr ogd. misdemeanors reported gencrally is much lower; the less serious the crime, the less likely it is to

report

Nationally, most name-based indexes are automated, the BJS officials said, and most states are using
automated fingerprint identification systems, However, these systems require clearer, more readable prints
or fingerprint cards than arc necessary for manual fingerprint checks. The BIS estimates that between cight
and 10 percent of fingerprint cards submitted to the FBI by criminal justice agencies in the states turn out to
be unreadable for the FBI's automated fingerprint identification system. The officials speculated that the
state repositories may keep the best of the fingerprint cards submitted to them and pass the lower-quality
copies on to the FBI. The BIJS officials said that up to a fifth of all cards submitted to the FBI for non-
criminal justice purposes are unreadable.

The BIS officials suggested that, given the need for individual, good-quality fingerprints to conduct
fingerprint-based records checks and the high volume of fingerprint-based checks that the SSA might require,
the SSA might consider first running name/date-of-birth based checks, which arc much quicker and easier
than Gingerprint checks, and following up those checks with fingerprint checks if the name checks indicate
that a fuller record might exist. They noted that other important procedural factors to consider in
establishing any system of records checking would include issues of what individuals process records checks,
what data sources are uscd, who evaluates record information and decides how that information bears on
payce certification, and what process exists for individuals to appeal rejrstions based on faulty ideatifications
ot irrelevant information,

Discussion

Following the presentations, meeting participants were invited to provide their observations and
recommendations regerding approaches that the SSA might take in developing a program to conduct
background checks of representative payee applicants. There was considerable discussicn on numerous
points, but the group appeared to reach a consensus that a payee check program involving use of state
criminal history records systems would be feasible, subject to certain conditions and limitations,
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ol (At the outset of the discussion, participants were asked to consider specificaily such issues as the
ollowing: "o

. What are states’ experiences to date regarding the quality of information from teiephone records
checks; other records, such as credit checks or driver’s license checks; and field investigations?

. What uses could, should, or must be made of fingerprint data?

. How long do different types of checks take?

¢ What direct costs are associated with various types of checks?

¢ What are the current demands on criminal justice system agencies for background checks?

. Are states able to take on more work? At what cost (e.g, what limitations, such as travel restrictions,
personnel ceilings, or cost-cutting measures, are there on states’ ability to conduct background
checks)?

. What type of background check would be most feasible in cach state and how might it work?

e What benefits or inceatives exist or might exist for states to work with the SSA oa the demonstration
project? On a long-term program involving use of state and local records for background checks?

. What relationship might exist between the SSA and states in carrying out demoastration project on a
long-term background check program (e.g., would the state act under contract to the SSA)?

e Should background investigations be conducted by the SSA or, alternatively, by znother federal
ageacy? By a state ageacy?

. If background investigations were to be conducted at the state level, what level of information resulting
from the investigation should the state be required to provide to the SSA (c.g., should the state be
required to forward to the SSA all information developed in the course of the investigation or,

ively, required to indicate whether the individual investigated meets the criteria/standards for
selection of representative payees)?

*  Arc there categories of potential payees for whom background checks must be completed prior to
appointmeat? Could be completed after appointment?

. What types of legislation might be necessary or desirable at the state or federal level for the SSA to
conduct payee background checks?

Coasideration of these types of concerns, as well as points raised in opening prescatations, prompted
varied, and sometimes conflicting, comments throughout the meeting discussion. The substance of discussion
oa the major issues covered over the course of the meeting is summarized below,

yyhat statutory aut ty exists for the SSA’s access to and use of federal o rIminai I
Although officials reported that they had been advised that no federal statutes specifically the SSA
aocess to criminal histoey record information for the purposs of conducting the represcatative payee program,
the FBI represeatative stated that Title 28, § 534, of the U, S. Code requires the U, S, attorney general to
“exchange [criminal history] records with, and for the official use of, authorized officials of the federal
govermnmeant, the states, citics, and penal and other institutions.” State officials noted that states’ statutory
schemes vary widely in what uses of criminal history record information are permitted; what individuals,
agencics, or groups may obtain access to such information; and what methods of access may be used where
access is permitted. Thus, participants agreed, the SSA must be prepared to address these differences on a
state-by-state basis, Gaining exceptions to such rules may be very difficult, in some states and, in some cases,
may even require legislative or high-level administrative action, state officials observed.

»
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Should the SSA focus o federal or state-level criminal records checks? The SSA has two options for
sources of criminal history record information on prospective payees: checking through the FBI's criminal
records data base or through the states’ central repositories of crime data. The SSA officials said that the
SSA has chosen to concentrate its efforts on obtaining criminal record information from state repositories
rather than from the FBI because certain records, such as those involving petty offenses, are not reported to
the FBI's NCIC system. Moreover, in light of the trend among criminal justice ageacies toward
decentralization of criminal history record-keeping, SSA officials belicve that record checks at the state level
will yield the most accurate and current criminal offender record information. State officials noted, however,
that although central state repositories offer the advantage of containing information regarding, e.g.,
frequency of arrests of individual, the offenses with which he has been charged, and the disposition of those
charges, the FBI's data base contains compilations from all states that have reported at least one arrest for a
particular individual. Thus, many state representatives concluded, the SSA may want to consider running
checks first with the FBI and then with the states indicated by FBI checks.

How might the SSA control th and volume of state record sear: make the program
manageable? In designing a ¢riminal records-checking program in any state, the SSA will need to maintain a

narrow scope, state officials said. Records checking may be too cumbersome to allow checking of all payee
applicants, officials warned; some records repositories may not be able to handle the volume or may not be
able to complete records checks quickly enough to facilitate timely certification of payee applicants. They
suggested that because the SSA therefore will need to decide what categories of payees present a risk high
cnough to warrant records checks, they may need to forego checks of payee applicants who are close
relations and close friends of beneficiaries in order to concentrate on other types of individuals who volunteer

to act as payees.

States also recommended that the SSA communicate clearly to states what volume of records checks it
will be secking, Many additional searches for criminal history record information--or the need for follow-
up--will place additional burdens on state repositories in terms of allocation of manpower and increased
liability for inadvertent unauthorized disclosures. State officials suggested that, in any pilot program, the SSA
may wish to target certain geographic areas within selected states to make the projects manageable,

Some concern was expressed that the SSA might not be taking full advantage of prescreened volunteer
payce candidates from community groups such as the American Association of Retired Persons (AARP).
The SSA officials said that there are existing cooperative agrecments with such groups, but that these groups
alone cannot provide the numbers and types of payees that the agency requires.

Will state eriminal record checks provide enough information to ¢nhance payee selection? State officials
pointed out that many offenses that may be relevant to the representative payee selection process go
unreported to state criminal justice agencies. In addition, criminal background checks often do not reveal
whether a person curreatly is under indictment for a relevant offense. Therefore, state officials warned,
criminal records checks alone of each applicant will not necessarily ensure that oaly suitable payees are
sclected, The SSA officials responded that the SSA recognizes that conducting criminal background checks
will not solve all of the problems facing the payee program, but the SSA doces believe that establishing a
methodology to conduct such searches will help the SSA afford greater protection to bencficiaries receiving
their monthly payments through representative payees. The SSA officials also noted that the SSA has
developed new interviewing techuniques to enhance screening of payee applicants.

State representatives asked whether the SSA has considered conducting credit checks of payee
applicants, The SSA officials resgonded that their inquiries have indicated that such a procedure would be
prohibitively expensive.

Some state officials expressed concern about the purpose of checking criminal history records and the
way the information discovered might influence decisions about acceptance of payee applicants, Although
expressing a willingness to cooperate in efforts to share criminal history information with the SSA, the
officials cautioned that the SSA should be keenly aware of the limited uscfulness and scope of criminal
history records, In fact, one participant said, "Criminal history checks are not ‘background’ checks™ and "do
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not tell you everything there is to know about someone.” Thus, state represeatatives warned, criminal
histories should not:be given excessive weight in makings decisions about certification of prospective payees.

Finally, officials notwd, variances among states in the classification of similar offenses may result in
inconsistencics among states in criminal record information. An act that is treated as a major felony in one
state may be classified as a misdemeanor in another, Some states may not evea use felony and misdemeanor
classifications at all, Thus, the SSA will need to clearly inform states as to what offeases it is searching for in
applicants’ records.

Who is liable for incorrect information provided about individuals? State officials expressed the vicws that
the criminal justios agency supplying criminal history information, whether fingecprint- or namo-basod,
gencrally accepts no liability for decisions made based on that informatioa, No identification system is
perfect, and records repositories cannot fully guarantee, cven in the case of fingerprint-based checks, that a
criminal record that has been provided is in fact the record of the individual being checked. Moreover, the
organization or agency secking the information is responsible for making its own carcful decision regarding
the relevance of information provided and deciding whether the information definitely pertains to the
individua! whose background is being checked. The decision-making ageacy therefore may want to consider
establishing guidelines for the use of criminal record information and procedures for an applicant to appeal a
decision based wholly or partially upon such information, state officials suggested.

notcdthatmoomplctercpomngofeascdssposmonslsafactmmoststawsanda[fects(hcthtymd
coateat of criminal history records, Generally, thcyobscrvcd,arrwtdauamthcmostoomplctc’ytcpoﬂcd
data in state repositories, incarceration information is the second most completely reported, and case
information is the least fully reported. Some state officials indicated that the lack of disposition
often results from heavy coust caseloads and from a lack of sufficieat resources for court clerks to
cnsmethztdisposmonsofaﬂusesmmponodtoccnmlmrdsmpomm In additic=, disposition
repocting varics directly with the seriousness of offenses and the size of jurisdictions; thatns,mmmnl]ustwc
agencics arc most likely to make the cffort to report dispositions oa more serious charges, and
jurisdictions bandling greater volumes of cases are more likely than smaller jurisdictions to have automated
disposition reporting systems.

Officials reccommended that the SSA take into account in its planning the variances in quality of
records among states, In some cases, state officials said, the SSA could find itsclf relying heavily on bare
arrest data without disposition information. Several officials said that if the SSA is considering cvaluating
patterns of arrests in checking payee applicants' records, SSA officials also should be aware of the limitations
of arrest data and take into account the time relevancy of the data. For example, one official stated, pattcrns
of juveaile delinquency arrests in the criminal history of a 40-year-old person may not indicate that the
person curreatly tsunﬁttoscwcasapayec. State officials suggested that, in assessing bare arrest data, the
SSA follow the "onc-year rule,” adopted in many states, that requires deletion after onc year of any
information in a record regarding an arrest for which there is no correspoading in” \rmatioa regarding
prosecution or other disposition of the case. |

Itwasno(cdthatsomcstatw,suchasﬂonda,chargeahxghctfceforscardnngomdispoanmmpam
mdtbagummnowdmmwlwrpmnuuomsomcmwsbuthedzssemshonofmmmal ory
records that do not coatain complste disposition information for all charges,

: ngerpring searches 8 part ¢ program? Criminal justice system
mpmmuumuthcmceuuggtwaﬂyagreodthatﬁngerpnmmthcmoardmblc mcthodof
ideatification. Names, cven when coupled with a date of birth, arc not unique to individuals, Moreower,
because the types of individuals most likely to commit social security fraud geacrally will use false names,
name-based records checks often are unreliable, By contrast, ﬁngc:pnnts are unique to individuals and
cannot be changed, and thus are a better form of identification for a records check, For that reason, officials
noted, many states, as well as the FEI, require an agency secking to obtain criminal history records to supply
fingerprint cards of the individuals who arn the subjects of scarches.
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At the same time, officials acknowledged that use of fing yrprinting presents some difficulties. Taking
fingerprints correctly is a technica! skill that requires training of employees, and local criminal justice
agencics in most cases will not be able to handie the task of fingerprinting for organizations or agencies
wishing to obtain fingerprint-based records checks. Furthermore, automated fingerprint identification
systems require high quality prints and reject a copsiderable portion of submitted prints. For example, as
noted carlier in the meeting, the FBI Identification Division rejects from 15 to 20 percent of fingerprint cards
submitted for non-criminal justice purposes. _

Furthermore, some state officials expressed concern that state systems might not be able to handle

+ fingerprint-based records checks for all payee candidates that the SSA wishes to check. Therefore, some

officials suggested, at the state level the SSA might want to consider running fingerprint-based checks only on
individuals for whom pame/date-of-birth-based checks have indicated the possibie existence of records, It
was noted that state repositories generally will rea name/date-of-birth-based records checks for non-criminal
justice purposes based on requests by mail or facsimile machine, although nat by telephone.

1t also was noted that, regardless of method, turnaround time on ¢riminal history checks in the states
varies widely, In Florida, for example, it is four to sevea duys; in Missour, five days for name-based checks,
longer for fingerprints; and in Idahe, two to three days.

Officials agreed that another difficulty associated with fingerprinting is the common perception on the
part of many law-abiding individuals that fingesprinting is overly intrusive and that their fingerprints will be
kept on file for unkaown purposes. Thus, vequiring payee applicants to submit fingerprints may deter many
trustworthy poteatial payees from considesing assumption of payee respoasibilities.

M Q03 u N from ‘ ing W ang (or wah 5 PUIDOSC of BCTCE nin
payee applicants? It was agreed that the SSA will wieed to assess which offenses indicate a high risk of payee
fraud and misappropriation and develop a system that uses only the most relevant information obtained from
criminal history records. For example, the preseace or lack of fraud offenses in an individual's record may
be a good indication of his suitability to serve as a payee, while his good or bad driving record may not be
very relevant, It was suggested that the SSA analyze the backgrounds of payees who have proven unsuitable
in olx;dcr to develop a data basc regarding characteristics and offenses that indicate a high risk payee
applicant.

Conclusion

At the conclusion of the issues discussion, state participants were asked about the extent of their
interest in participating with the SSA in a pilot program to explore to feasibility of using state criminal
history records to help make determinations about individuals’ suitability for appointment as reprzsentative
payees for SSA bencficiaries. The state officials attending the mecting said that they anticipated that their
respective states wows{ be willing and able to participate in pilot projects, subject to clarification of certzain
issues and a;recment on certain conditions, For example, before approaching other state officials about the
project, meetlog participants would have to know approximately what numbers of records checks the SSA
would be sceking cach year, what specific types of information the SSA would be secking, what aspects of the
program the SSA would want the state to carry out, who would cover program costs, and what type of
operational arrangzment the SSA would request with the state. In addition, statutory authority and other
legal issucs would have to be clarified for individual states, The state officials encouraged the SSA to
proceed to develop a prograii concept and expeessed their interest in and willingness to assist the SSA. in
every way possible in working further with other state officials to implement pilot projects, if feasible, in their
respective states,
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RECOMMENDATICNS AND ISSUES FOR THE SSA'S CONSIDERATION

IN DEVELOPING AN SSA/STATE COOPERATIVE ARRANGEMENT FOR USE OF
STATE CRIMINAL HISTORY RECORDS IN SSA PAYEE BACKGROUND CHECKS

The NCJA recommeands that the SSA support the conduct of a 12-moath demonstration

initiative in five to 10 jurisdictions to test the feasibility of carrying out SSA payee background checks.

Some states’ | tatutory and regulatory schemes may require legislative or exccutive action in
order to allow the SSA access Vo criminal history records. .

Depending upon the number of payee applications anticipated in cach state in a given year, the
SSA may need to consider initiating regional, rather than statewide, programs in some states.

The NCJA recommends that statc and federal criminal history records be the centerpicce for

ocnductmg paper backeround checks, but that the demonstration project framework be flexible enough to
permit testing, to the extent feasible, of the relative usefulness of other sources of information, such as credit
chocks and ficld investigations.

3
implement

The SSA may want to consider developing procedures that combine use of federal and state
data bases, with initial ckecks run through the Federal Bureau of Investigation (FBI), followed
up by checks in states where the possible existence of records is indicated. Although FBI
records, unlike state vecords, generally indicate other states in which an individual has been
arrested, FBI records do not include the types of details concerning arrests, charges, and
dispositions contained in some state records.

The NCJA recommends that, for purpeses of conducting the demonstration project, the SSA

procedures for obtaining fingerprints of payee applicants for use in conducting criminal history

record checks of those applicants.

4.

The SSA must consider the feasibility of taking fingerprints of payee applicants in order to run
background checks, as the FBI and many states will run fingerprint-based checks only for non-
criminal justice purposes, and fingerprinting is a far more reliable method of identification than
names and datu of birth, However, the SSA also would need to address the issues of training
cmployees to take proper, rcadable fingerprints that would not.be rejected by ideatification
systems and of providing time, space, and resources for taking and storing prints if states could
not or would not do so.

Because name/date-of-birth checks generally arc less expeasive and easier to run than
fingerprint checks, the SSA may want to run such checks initially in states where permitted by

law and regulation. The SSA then could follow up positive checks with fingerprint-based
confirmations.

The NCJA recommends that the individual demonstration sites be selected so as to provide an

opportunity to test several models for conducting payee background checks.

5.

Differences among states in statutes rcgarding records access, levels of data quality,
completeness of records, turnaround time, and means of acoess will require the development of
ms!ul:glc demonstration models spccxﬂc to the selected jurisdictions rather than development of
a e model.

The NCJA recommends that, prior to developing project designs, the SSA make decisions

concerning the following issues;

What agency will be responsible for payee certification decisions? States may not be willing or
able to accept liability for payce appointment determinations based on faulty information,
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What types of information in criminal history records are most relevant to the issue of payee
trustworthiness and to what exteat do relevant offenses serve as indicators of likelihood of
abuse of a payec position?

How should the SSA weigh information concerning an arrest for which no record of coaviction
or acquittal is found? The SSA will need to take into account the fact that much criminal
history record information does not contain records of dispositions.

What classes of payee applicants will be subject to records checks in order to keep the volume
of records checks manageable?

What volume of records checks does the SSA anticipate requesting from each state and what
types of information will the SSA be secking? To facilitate planning, states will need to have
this information as soon as possible.

Should the SSA approve payees pending receipt of records check reports in jurisdictions where
turnaround time may be too Iengthy to permit timely certification decisions?

The NCJA recommends that the SSA make available $300,000 to support the conduct of the
n project and that, from those funds, each state sclected as a demonstration site be provided

with $5,000 in incentive funds to suppoxt its participation in that project.
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Title II - Retirement, Survivor and Disability Insurance Program

Social Security Act § 205(j)
[42 U.S.C. 405(j))}

(J) Representative payees

(1) If the Secretary determines that the interest of any individual . under this
subchapter, would be served thereby, certification of payment of such individual's
benefit under this subchapter may be made, regardless of the legal competency or
incompetency of the individual, either for direct payment to the individual, or for his
or her use and benefit, to another individual, or an organization, with respect to
whom the requirements of paragraph (2) have been met (hereinafter in this subsec-
tion referred to as the individual's “representative payee'). If the Secretary or a
court of competent jurisdiction determines that a representative payee has misused
any individual's benefit paid to such representative payee pursuant to this subsection
or section 1383(a)2) of this title, the Secretary shall promptly vevoke certification for
payment of benefits to such representative payee pursuant to this subsection and
certify payment to an alternative representative payee or to the individual,

(2XA) Any certification made under paragraph (1) for payment of benefits to an
individual's representative payee shall be made on the basis of—

(1) an investigation by the Secretary of the person to serve as representative
payee, which shall be conducted in advance of such certification and shall, to the
extent practicable, include a face-to-face interview with such person, and

(it) adequate evidence that such certification is in the interest of such mdmd
ual {(as determined by the Secretary in regulations).

m(B)(}l& ﬁls part of the investigation referred to in subparagmph (AXi), the Secre-
T.Y shall-—

(I) require the person being mvestagnbed to submit decumented proof of the
xdentaty of such person, unless information establishing such identity has been
submitted with an application for benefits under this subchapter or subchapter
XVI of this chapter,

. (I0) verify such person's social security account number (or employer identifi-
‘cation number),

(II1) determine whether such person has been convicted of a violation of
section 408 or 1383a of this title, and

:(IV) determine whether certification of payment of benefits to such pemon
has been revoked pursuant to this subsection or payment of benefits to such
person has been terminated pursuant to section 1383(a}2)(AXiii) of this title by
reason of misuse of funds paid ‘as benefits under this subchapter or subchapter
XVI of this chapter.

(i) The Secretary shall establish and maintain a centralized file, which shall be
updated periodically and which shall be in a form which renders it readily retrievsile
b%r each servicing office of the Social Security Administration. Such file shall consist
0 —

{I) a list of the names and social security account numbers (or employer
identification numbers) of all persons with réspect to whom certification of
payment of benefits has been revoked on or after January 1, 1991, pursuant to
thig subsection, or with respect to whom payment of benefits has been terminat-
ed on or after such date pursuant to section 1383(a)2)(A)iii) of this title, by
reason of misuse of funds paid as benefits under this subchapter or subchapter
XVI of this chapter, an

(II) & list of the names and social security account numbers (or employer
identification numbers) of all persons who have been convicted of a violation of
section 408 or 1388a of this title.

(CX1) Benefits of an individual may not be certified for payment to any other
person pursuant to this subsection if—

%(Is?ch person has previously been convicted as described in subparagraph
(BYGXILI),

(II) except as provxded in clause (ii), certification of payment of henefits to
such person under this subsection has previously been revoked as described in
subparagraph (BXiXIV), or payment of benefits to such person pursusut to
section 1383(a}2)(AXii) of this title has previously béen terminated as deseribed
in section 1383(a}(2XB)iiIV) of this title, or
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(I11) except as provided in clause (iii), such person is a creditor of such
individual who pravides such individual with goods or services for consideration,

(i) The Secretary shall prescribe regulations under which the Secretary may
grant exemptions to any person from the provisions of clause (iXII) on a case-by-case
basis if such exemption is in the best interest of the individual whose benefits would
be paid to such person pursuant to this subsection,

(iii) Clause (III) shall not apply with respect to any person who is a creditor
referred to therein if such creditor is— .

(I) a relative of such individual if such relative resides in the same household
as such individual,

(II) a legal guardian or legal representative of such individual,

(III) a facility that is licensed or certified as a care facility under the law of a
State or a political subdivision of a State,

(IV) a person who is an administrator, owner, or employee of a facility
referred to in subclause (III) if such individual resides in such facility, and the
certification of payment to such facility or such person is made only after good
faith efforts have been made by the local servicing office of the Social Security
Administration to locate an alternative representative payee to whom such
certification of payment would serve the best interests of such individual, or

(V) an individual who is determined by the Secretary, on the basis of written
findings and under procedures which the Secretary shall prescribe by regulation,

. to be acceptable to serve as a representative payee.

(iv) The procedures reférved to in clause (iii}(V) shall require the individual who
will serve as representative payee to establish, to the satistaction of the Secretary,
that—

(I) such individual poses no risk to the beneficiary,

(II) the financial relationship of such individual to the beneficiary poses no
sub3tantial conflict of interest, and

(III) no other more suitable representative payee can be found.

(DX1) Subject to clause (i), if the Secretary makes a determination described in
the first sentence of paragraph (1) with respect to any individual's benefit and
determines that direct payment of the benefit to the individual would cause substan-
tial harm to the individual, the Secretary may defer (in the case of initial entitlement)
or suspend (in the case of existing entitlement) direct payment of such benefit to the
individual, until such time as the selection of a representative payee is made
pursuant to this subsection.

(iiXI) Except as provided in subclause (II), any deferral or suspension of direct
paymuint of a benefit pursuant to clause (i) shall be for a period of not more-than 1
mon .

(II) Subclause (I) shall not apply in any case in which the individual is, as of the
date of the Secretary’s determination, legally incompetent or under the age of 15,

(iii) Payment pursuant to this subsection of any benefits which are deferred or
suspended pending the selection of a representative payee shall be made to the
individual or the representative payee as a single sum or over such period of time as
glez Sfecmtnry determines is in the best interest of the individual entitled to such

efits,

(EX1) Any individua! who is dissatisfied with a determination by the Secretary to
certify payment of such individual's benefit to a representative payee under para-
graph (1) or with the designation.of a particular person to serve as representative
payee shall be entitled to a hearing by the Secretary to the same extent as is
provided in subsection (b} of this section, and to judicial review of the Secretary's
final decision as is provided in subsection (g) of this section.

(li) In advance of the certification of payment of an individual's benefit to a
representative payee under paragraph (1), the Secretary shall provide written notice
of the Secretary's initial determination to certify such payment. Such notice shall be
provided to such individual, except that, if such individual—

(0) is under the age of 15, .
(ID) is an unemancipated minor under the age of 18, or
(ILD) is legally incompetent,
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then such notice shall be prov:ded solely to the legal guardian or legnl repmentntwe
of such individual,

(iii) Any notice described in clause (ii) shail be clearly written in language that'is
easily understandable to the reader, shall identify the person to be designated as
such individual's representative payee, £nd shall explain to the reader the right
under clause (i) of such utdmdual or of such individual's legal guxmdmn or legal
mpneaentauve—- )

(I} to appeal a determmatxon that a vepresentative payee is neoeasary for

such individual,
(II) to appeal the designation of & particular person to serve as the mpmaen-
tative payee of such individual, and

. (KII) to review the evidence upon which such designation is based and submit
- additional evidence.

(3XA) In any case where payment under this subchapter is made to a person
other than the individual entitled to such payment, the Secretary shall establish a
system of accountability monitoring whereby such person shall report not less often

than annually with vespect to the use of such payments, 'The Secretary shall .

establish and implement statistically valid procedures for reviewing such reports in
order wt&Menﬁfy mstanees in whnch guch 'persons are not pmperly usmg such
paymen

. (B) Subparagraph (A) shell not apply in any case where the other person’'to whom
such payment is made is a State institution. In such cases, the Secretary shall

-,

establish a system of accountability monitoring for institutions in each State, '

(C) Subparagraph (A) shall not spply in any case where the individual eititled to
such payment is & resident of a Federal institution and the other person 'to whom
such payment is made is the institution, o

(D) Notwithstanding aubparagraphs (4), (B), and (C), the Secretary may req
report at any time .from any person receiving payments on behalf of mo&xer. xf the
Sectech tary hummmn to beheve that the person moexvmg such payments is misumng
such paymea .

(E) The Secretary shall mamtam a centralized ﬁle, which shall be updated

periodically andwhxchshaﬂbeinaformw!nchwillbermdﬂymtnevablebymh
servicing office of the Social Security Administration, of— '

(1) the address and the social secunty account number (or employer identifica-
tion number) of each representative payee who is receiving benefit payments
pursuant to this subsection or section 1383(a}2) of this title, and .

(il) the address and social security account number of sach mdmdual for
whom each representative payee is reported to be providing services us repre-
sentative payee pursuant to this subsection or section 1383(a}(2) of this htle.

(1" Each servicing office of the Administration shall maintain a list, which ghall

be updated periodxea.lly, of public agencies and community-based nonprofit social
service agencjea which sre qualified to serve as representative payees pursiant to
this aubeection or section 1883(a)(2) of this title and which are located in the area
served by such servicing office,

(4XA) A qualified organization may collect from an individual a monthly fee for

exprases (including overhead) incurred by such organization in p services

perfomed as such individual's representative payee purauant 7] this subaection if
such fee does not exceed the leaser of —

(i) 10 percent of the monthly benefit involved, or
(if) $25.00 per month,
Any agreement providing for a fee in excess of the amount permitted under this

aubparagmph shall be void and shall be treated as misuge by such’ organmahon of
such individual's benef' ts.

(B) For purposes of this paragraph, the term “qualified orgamzahon" means any
commumty-based nonprofit social service agency which is bonded or licensed in each
State in which it serves as a representative payee and which, in accordance with any
applicable regulations of the Secretary-—
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(i) regularly provides services as the representative payee, pursuant to this

subsection or section 1883(a)(2) of this title, concurrently to § or more individu-
als,
(i) demonstrates to the satisfaction of the Secretary that such agency is not
otherwise a creditor of any such individual, and o
(iil) was,in existence on Qctober 1, 1988. .
The Secretary shall preseribe regulations under which the Secretary may grant an
exception from clause (ii) for any individual on a case-by-case basis if such exception
is in the best interests of such individual. '

(C) Any qualified organization which knowingly charges or collects, directly or
indirectly, any fee in excess of the maxinum fee prescribed under subparagraph (A)
or makes any agreement, directly or indirectly, to charge or collect any fee in excess
of such maximum fee, shall be fined in accordance with Title 18, or imprisoned not
more than 6 months, or both,

(D) This paragraph shall cease to be effective on July 1, 1994,

(5) In cases where the negligent failure of the Secretary t0 investigate or monitor
a representative payee results in misuse of benefits by the representative payee, the
Secretary shall certify for payment to the beneficiary or the beneficiary's alternative
representative payee an amount equal to such misused benefits. The Secretary shall
make a good faith effort to obtain restitution from the terminated representative
payee. B .

(6) The Secre shall ‘include as a part of the annual report required under
gection 904 ‘of this title information with respect to the implementation' 'of the
preceding provisions of this subsection, including the number of cases in which the
representative payee was changed, the number of cases discovered where there has
been a misuse of funds, how any such cases were dealt with by the Secretary, the
final disposition of such cases, including any criminal penalties imposed, and such
other information as the Secretary determines to be appropriate,

y -

(k) Payments to incompetents

Any payment made after December 81, 1939, under conditions set forth in
subsection (j) of this section, any payment made before January 1, 1940, to, or on
behalf of, a legally incompetent individual, and any payment made after December
31, 1939, to a legally incompetent individua! without knowledge by the Secretary of
incompetency prior to certification of payment, if otherwise valid under this subchap-
ter, shall be a complete settlement and satisfaction of any claim, right, or interest in
and to such payment,

(1) Delegation of powers and dutiea by Secretary

The Secretary is authorized to delegate to any member, officer, or employee of the
Department of Health and Human Services designated by him any of the powers
conferred upon him by this section, and is authorized to be represented by his own |
attorneys in any courtin any case or proceeding arising under the provisions of
subsection (e) of this section.

(m) Repealed. Aug. 28, 1950, c. 809, Titte I, § 101(bX2), 64 Stat. 488

(n) Joint payments .

- The Secretary may, in his discretion, certify to the Managing Trustee any two or
more individuais of the same family for joint payment of the total benefits payable
to such individuals for any month, and if one of such individuals dies before & check
representing such joint payment is negotiated, payment of the amount of such
unnegotiated check to the surviving individual or individuals may be authorized in
accordance with regulations of the Secretary of the Treasury; except that appropri-
ate adjustment or recovery shall be made under gection 404(a) of this title with
respect to so much of the amount of such check as exceeds the amount to which such
surviving individual or individuals are entitled under this subchapter for such month,

(0) Crediting of compensation under Railroad Retirement Act

If there is no person who would be entitled, upon application therefor, to an
annuity under section 2 of the Railroad Retirement Act of 1974 (46 US.CA. § 231a], .
or to a lump-sum payment under section 6(b) of such Act [45 US.C.A. § 25319(!))\1,
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Title XVI - Supplemental Security Income Program

Social Security Act § 1631(a)
[42 U.S.C. 1383{a)]

Past B—~PROCEDURAL AND GENERAL PROVISIONS

§ 1383. Procedure for payment of benefits

(a) Time, manner, form, and duraticn of payments; promulgation of m!nuolis' ;

(1) Benefits under thig subchapter shall be paid at such time or times and in such
installments as will best effectuate the purposes of this subchapter, as determined
under regulations (and may in any case be paid less frequently than monthly where
the amount of the monthly benefit would not exceed $10). vt

(2XAX1) Payments of the benefit of any individual may be made to any such
individual or to the eligible spouse (if any) of such individual or partly to each,

(i) Upon a determination by the Secretary that the interest of such individual
would be served thereby, or in the case of any individual or eligible spouse referred
to in section 1882(e}(8)A) of this title, such payments shall be made, regardless of
the legal competency or incompetency of the individual or eligible spouse, to another
individual, or an organization, with respect to whom the requirements of subpara-
graph (B) have been met (in this paragraph referred to as such individual's “repre-
sentative payee”) for the use and benefit of the individual or eligible spouse,

(ii) If the Secretary or a court of competent jurisdiction determines that the
repregentative payee of an individual oz eligible spouse has misused any benefits
which have been paid to the representative payee pursuant to clause (i) or section
405(jK1) of this title, the Secrétary shall promptly tarminate payment of benefits to
the representative payee pursuant to this subparagraph, snd provide for payment of
benefita to the individual or eligible apouse or te an altermative representative payee
of the individual or eligible spouse,

(BX1) Any determination made under subparagraph (4) for payment of benefits
B“;s the x;epresentative payee of an individual or eligible spouse shall be made on the

is of—

{I) an investigation by the Secretary of the person to serve as representative
payee, which shall be conducted in advance of such payment, and shall, to the
extent practicable, include s face-to-face interview with such person; and
. (IX) adequate evidence that such payraent is in the interest of the individual
or eligible spouse (as determined by the Secretary in regulations).

(it) As patt of the investigation referred to in clause ()I), the Secretary shali—

(X) require the person being investigated to submit documented proof of the
identity of such person, unless information establishing such identity was
submitted with an application for benefits under subchapter II of this chapter or
this subchapter; .

() verify the social security account number (or employer identification
number) of such person; :

(ITX) determine whether such person has been convicted of a violation of
section 408 or 18831 of this title; and )

(IV) determine whether payment of benefits to auch person has been termi-
nated pursuant to subparagraph (ANiii), and whether certification of payment of
benefits to auch person has been revoked pursuant to section 406() of this title,
by reason of misuse of funds paid as benefits under subchapter I of this
chapter or this subchapter. ' ’ .

(ii) Benefita of an individual may not be paid to any other person pursuant to
subparagraph (AXii) if—

(X) such person has previously been convicted as described in clause (XIII);

(II) except &s provided in clause (iv), payment of benefits to such person
pursuant to subparagraph (AXii) has previously been terminated as described in
clause (ii{IV), or certification of payment of benefits to ‘such person under
section 405(j) of this title has previously been revoked as described in section
405G} 2KBXIXIV) of this title: or
~ (ILI) except as provided in clause (v), such person is a creditor of such
individual who provides such individual with goods or services for consideration,

159




(iv) The Secretary shall prescribe regulations under which the Secretary may
grant an exemption from clause (iii(Il) to any person on a case-by-case basis if such
exemption would be in the best interest of the individual or eligible spouse whose
benefits under this subchapter would be paid to such person pursuant to subpara-
graph (AXii),

(v) Clause (itiNIII) shall not apply with respect to any person who is a creditor
referred to therein if such creditor is—

(I) a relative of such individual if such relative resides in the same household
as such individual;

(II) a legal guardian or legal representative of such individual;

(III) a facility that is licensed or certified as a care facility under the law of a
State or a political subdivision of a State;

(IV) a person who is an administrator, owner, or employee of a facility
referred to in subclause (III) if such individual resides in such facility, and the
payment of benefits under this subchapter to such facility or such person is
made only after good faith efforts kave been made by the local servicing office
of the Social Security Auministration to locate an alternative representative
payee to whom the payment of such benefits would serve the best interests of
such individual; or

(V) an individual who is determined by the Secretary, on the basis of written
findings and under procedures which the Secretary shall preseribe by regulation,
to be acceptable to serve us a representative payee.

(vi} The procedures referred to in clause (v)}(V) shall require the individual who
:}vlill serve as representative payee to establish, to the satisfaction of the Secretary,
at—~ .

~ (I) such individual poses no risk to the beneficiary;

() the financial relationship of such individual to the beneficiary poses no
substantial conflict of interest; and

" (ITD)' no other riore suitable representative payee can be found.

(vii) Subject to clause (viii), if the Secretary makes a determination described in

subparayraph (A)ii) with respect to any individual's benefit snd determines that
direct payment of the benefit to the individual would cause substantial harm to the
individual, the Recretary may defer (in the case of initial entitlement) or suspend (in
the case of existing entitlement) direct payment of such benefit to the individual,
until such time as the selection of a representative payee is made pursuart to this
subparagraph.’

(viiiXI) Except as provided in subclause (If), any deferral or suspension of direct
paymer: of a benefit pursuant to clause (vii) shall be for a period of not more than 1
month,

(IX) Subclause (I) shall not apply in any case in which the individual or eligible
spouse is, as of the date of the Secretary’s determination, legally incompetent, under
&e age 15 years, or a drug addict or alcoholic referred to in section 1382(e}SKA) of

i title,

(ix) Payment pursuant to this subparagraph of any benefits which are deferred or
suspended pending the selection of a representative payee shall be made to the

* individual, or to the representative poyee upon such selection, as a single sum or

over such period of time as the Secretary determines is in the hest interests of the
individual entitled to such benefits. A

-(x) Any individual who is dissatisfied with a determination by the Secretary to pz‘;y
such individual’s benefits to a representative payee under this subchapter, or with
the designation of a particular person to serve as representative payee, shall be
entitled to & hearing by the Secretary, and to judicial review of the Secretary’s final
decision, to the same extent as is provided in subsection (c) of this section.

(xi) In advance of the first payment of an individual's benefit to a representstive
payee under subparagraph (A)ii), the Secretary shall provide written notice of the
Secretary's initial determination to make any such payment. Such notice shall be
provided to such individual, except that, if such individual—

(I) is under the age of 15,
(I1) is an unemancipated minor under the age of 18, or
~ (IID) is legally incompetent,
then such notice shall be provided solely to the legal guardian or legal répresentative
of sach. individual,
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(xii) Any notice described in clause (xi) shall be clearly written in language that is
easily understandable to the reader, shall identify the person to be designateq as
such individual's representative payee, and shall explain to the reader the right
under clause (x) of such individual or of such individual's legal guardian or legal
representative— .

(I) to appeal a determination that a representative payee is necessary for
such individual,

(II) to appeal the designation of a particular person to serve as the represen-
tative payee of such individual, and )

(ITX) to review the evidensce upon which such designation is based and submit
additional evidence.

(CXi) In any case where payment is made under this subchapter to the represen-
tative payee of an individual or spouse, the Secretary shall establish a system of
accountability monitoring whereby such person shall report not less often than
annually with respect to the use of such payments. The Secretary shall establish
and implement statistically valid procedures for reviewing such reports in order to
identify instances in which such persons are not properly using such payments.

(ii) Clause (i) shall ‘not apply in any ‘case where the representative payee is a
parent or spouse of the individual entitled to such payment who lives in the same
househuld as such individual. The Secretary shall require such parent or spouse to
verify on a periodic basis that such parent or spouse continues to live in the same
household as such individual.

(iii) Clause (i) shall not apply in any case whire the representative payee is a
State institution. In such cases, the Secretary shall establish a system of accounta-
bility monitoring for institutions in each State. .

(iv) ‘Clause () shall not apply in any case where the individual entitled to,such
payment is'a resident of a Federal institution and the representative payee is the
institution.

(v) Notwithstanding clauses (i), (ii), (iii), and (iv), the. Secretary may require a
report at any time from any representative payee, if the Secretary has reason to
believe that the representative payee is misusing such payments,

DXi) A ‘qual:ﬁed’ organization may collect from an individual a monthly fee for
expenses (including overhead) incurred by such organization in providing services
performed as such individual's representative payee pursuant to subparagraph (AXii)
if the fee does not exceed the lesser of—

(I) 10 percent of the monthly benefit involved, or
(1Y) $25.00 per month.
Any agreement providing for a fee in excess of the amount permitted under this

clauge shall be void and shall be treated as misuse by the organization of such
individual's benefits.

(ii) For purposes of this subparagraph, the term “qualified organization” means
any community-based nonprofit social service agency which—
(I) is bonded or licensed in each State in which the agency serves as a
representative payee;
(IT) in accordance with any applicable regulations of the Secretary—

(an) regularly provides services s a representative payee pursuant to
subparagraph (A)ii) or section 405(j4) of this title concurrently to § or
more individuals;

(bb) demonstrates to the satisfaction of the Secretary that such agency is
not otherwise a creditor of any such individual; and

(cc) was in existence on QOctober 1, 1988,

The Secrctary shall prescribe regulations under which the Secrétary may grant

an exception from subclause (II}bb) for any individual on a case-liy~case basis if
such exception is in the best interests of such individual,

(iii) Any qualified organization which knowingly charges or collects, directly or
indirectly, any fee in excess of the maximum fee prescribed under clause (i) or makes
any agreement, directly or indirectly, to charge or collect any fee in excess of such
maximum fee, shall be fined in accordance with Title 18, or imprisoned not more than
6 months, or both,

(iv) This subparagraph shall cease to be effective on July 1, 1994.
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(E) Restitution

In cases where the negligent failure of the Secretary to investigate or monitor a
representative payee results in misuse of benefits by the representative payee, the
Secretary shall make payment to the beneficiary or the beneficiary’s representative
payee ‘of an amount equal to such misused benefits. The Secretary shall make a
good faith effort to obtain restitution from the terminated representative payee.

(F) The Secretary shall include as a part of the annual report required under
section 904 of this title information with respect to the' implementation of the
preceding provisions of this paragraph, including—

* (i) the number of cases in which the representative payee was changed;

(11) the number of cases discovered where there has been a misuse of funds;

{iit) how any such cases were dealt with by the Secretary;

(iv) the final disposition of such cases (including any criminal penalties
imposged); and

(v) such other information as the Secretary determines to be appropriate.
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