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Search of Abandoned Property 
Fourth Amendment Considerations 
By JOHN GALES SAULS 

A n officer, in trying to lo
cate the pilot of a plane 
discovered to contain a 

ton of marijuana, receives informa
tion that the man was picked up by a 
local motel courtesy car. The officer 
then goes to the motel, where he 
learns that the man checked in with
out luggage at 6:25 a.m., paid for the 
room in advance with cash, and 
made a long distance call from the 
room at about 7 a.m., which he also 
paid for in cash. The officer also 
discovers that the man told the room 
clerk that he would be out by check
out time, when he learned it was 
12 p.m. The man then ate breakfast 
and left the motel. 

At 11 a.m., a motel housekeeper 
knocked on the man's room door, 
and after receiving no answer, 
opened the door with a pass key. 
The housekeeper found the room 
unoccupied, the bed in disarray, the 
room key on the nightstand, and two 
keys on a chain, along with another 
single key in the toilet bowl. Short
ly thereafter, the officer enters the 
room without first obtaining a 
search warrant and seizes the keys 
(one of which is later found to fit the 
airplane's door). The officer also 
locates a fingerprint (later discov
ered to match that of the defendant). 

At a suppression hearing, the 
defendant claims the officer violat
ed his constitutional rights by 
searching the room without a war
rant. The prosecution asserts that the 
defendant abandoned his room, and 
therefore, the officer's actions were 

lawful. This article discusses the 
facts that law enforcement officers 
must obtain to demonstrate a per
son's surrender of fourth amend
ment privacy in premises, vehicles, 
and other items of personal proper
ty, so that a warrantless search will 

be reasonable under the legal theory 
of abandonment. 

ABANDONMENT UNDER 
THE FOURTH AMENDMENT 

Fourth amendment law regard
ing abandonment is simple. When 
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someone makes evident a surrender 
of privacy interest in a place or 
thing, the police may search it with
out a warrant and with no additional 
factual justification. I In determin
ing whether such a surrender of pri
vacy has taken place, courts use the 
totality of circumstances test, as
sessing whether a reasonable per
son, confronted with the facts 
known, would conclude that no rea
sonable expectation of privacy re
mains.2 Interestingly, a court mak
ing such a determination is not 
limited to what the police knew at 
the time they acted. 

A court also may consider facts 
learned thereafter in determining 
whether a person surrendered priva
cy interest.3 More complex is the 
question of what facts are indicative 
of such a surrender of privacy inter
est. The answer to this question var
ies, depending on the type of proper
ty involved. 

PREMISES 
Premises are abandoned when 

the occupant no longer has a reason
able expectation that the interior of 

Officers should 
be alert to the 
investigative 
opportunity 

presented by 
abandoned 
property. 

" 
the premises will remain undis
turbed by others. The lack of an 
expectation of privacy is frequently 
shown by facts indicating the occu
pant departed without apparent 
intention to return.4 This sort of de
parture is much more easily shown 
when the person's possession of the 
property is not based on ownership 
but on some temporary right to 
possess, such as a leasehold.s In as
sessing an abandonment of pre
mises, courts focus on three key 
factors: 1) Flight by the occupant to 
avoid apprehension; 2) the nature of 
the occupant's tenancy; and 3) the 
condition in which the premises are 
left upon departure. 

Flight 
A person's departure from a res

idence in an apparent effort to avoid 
apprehension by law enforcement 
officers is strong evidence of that 
person's intention to leave the resi
dence and not return. For example, 
in United States v. Levasseur,6 two 
defendants, who rented a house in 
Ohio, apparently departed the State 
on November 4, 1984, after learning 

by phone that some of their partners 
in crime were being arrested nearby. 
Evidence presented at the suppres
sion hearing indicated that the de
fendants were in Virginia as early as 
the next day and that they set up a 
household there within 10 days. 

In evaluating the legality of a 
search of the Ohio house, the court 
found that the defendants had aban
doned it, despite the fact that their 
rent was paid through the end of 
November and that they had left and 
locked their belongings in the Ohio 
house. The court stated, "Among 
the facts supporting this conclusion 
are the [defendants'] history of liv
ing underground and fleeing sud
denly as the FBI drew near, plus the 
[defendants '] awareness that the 
FBI had just surrounded the Cleve
land house and arrested their col
leagues there." 

The court found the defendants' 
"failure to take their weapons, cloth
ing, and personal belongings with 
them to Virginia does not necessar
ily indicate that they had intentions 
of returning to the [Ohio] house. 
Instead, coupled with all the other 
signs of abandonment, it suggests 
that they learned of the Cleveland 
atTests while outside their home, 
and logically decided that it would 
be too risky to return ... just to 
pack."7 Many other courts have 
given apparent flight to avoid appre
hension substantial weight in deter
mining whether premises have been 
abandoned.8 

Nature of Tenancy 
A second factor indicative of 

abandonment is the ending of one's 
contractual right to remain in the 
premises. In this regard, the shorter 
the term of the leasehold, the more 
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easily abandonment is shown. With 
motel or hotel rooms, the expiration 
of a person's tenancy alone is suffi
cient to create an abandonment, be
cause it is unreasonable to expect 
that the innkeeper will not enter the 
premises and retake control. 

For example, in United States v. 
Lee,9 the court determined that the 
defendant abandoned his motel 
room based on the fact that the term 
of occupancy had expired (the de
fendant's arrest precluded his return 
to the room). The court recognized 
that the defendant's absence was not 
by choice, but noted that it "was the 
defendant's own conduct that pre
vented his return to the motel."IO 

Some courts have held that the 
expiration of a motel room's or 
hotel room's term of tenancy elimi
nates the guest's reasonable expec
tation of privacy, even ifthe guest is 
still present when the innkeeper 
seeks to reclaim possession of the 
room.ll Conversely, where the inn
keeper permits the tenancy to 
continue beyond its expiration (e.g., 
charging the guest's credit card for 
an additional day), the extent of the 
guest's reasonable expectation of 
privacy may be expanded. 12 

Stronger facts are required 
when the term of occupancy is long
er, as with an apartment or house 
rental. For example, in United 
States v. Sellers,13 the defendant 
leased a house for a period of 
months. He left the premises with 
his rent 5 months in arrears, leaving 
a note that instructed the landlord 
that she could have some valuables 
that he was leaving behind. The 
court concluded that a finding of 
abandonment was "clearly justi
fied."14 However, a tenant, who 
overstays the term of the lease with 

the rent paid up, has clearly not 
abandoned the premises, even 
though the tenant is away briefly.15 

Condition of Premises Upon 
Departure 

The third important consider
ation is the condition in which the 
premises are left upon departure. 
Failing to secure premises and re
moving most items of value are in
dicative of surrendering control and 
privacy. 

For example, in UnitedStatesv. 
Akin,16 the defendant left his motel 
room with the door wide open, and 
neither luggage nor clothes were left 
in the room. Although his term of 
tenancy had not ended, the court 

" Failing to secure 
premises and removing 
most items of value are 

indicative of 
surrendering control 

and privacy_ 

" found that the condition of the 
room, coupled with the fact that 
the defendant never returned to it, 
was sufficient to establish an 
abandonment. 

Similarly, in United States v. 
Hunter, 17 the defendant departed his 
motel room, leaving the room key 
on the nightstand and apparently 
taking all personal items except for 
three keys left in the toilet bowl. 
These facts were held to establish an 
abandonment. 

An abandonment of an apart
ment or house can also be estab
lished by the condition of the 
premises at departure. For example, 
in United States v. Sledge, 18 the de
fendants' landlord went to their 
apartment 2 days prior to the end of 
their lease. He found the front door 
open, and the entrance hall light on. 
The living room and kitchen had 
been cleared of furniture, decorative 
items, and appliances, and no one 
was present in the apartment. There 
was also no food in the apartment, 
and trash and a few items of clothing 
were strewn around the rooms. 
Based on these facts, the court 
concluded that the defendants had 
abandoned the premises. 19 

VEHICLES 
Because of the mobility of 

vehicles and the diminished expec
tation of privacy associated with 
them, the factors that courts 
consider in determining whether a 
vehicle has apparently been aban
doned are somewhat different. The 
focus of the inquiry is whether a 
person no longer reasonably expects 
that the vehicle and its contents will 
remain undisturbed by others. Key 
factors in making this determination 
include: 1) Flight from the vehicle 
by the person in an apparent effort to 
avoid apprehension by law enforce
ment; 2) where, and for how long, a 
vehicle is left unattended; 3) the 
condition in which the vehicle is left 
unattended; and 4) denial, by a per
son who is present, of possession or 
ownership of the vehicle. 

Flight 
As noted in the discussion of 

abandonment of premises, apparent 
flight to avoid apprehension by law 

May 1994/29 



enforcement officers is a strong fac
tor in determining that property has 
been abandoned. In United States v. 
Tate,20 two Missouri State Highway 
Patrol troopers conducting a license 
check determined that a motorist's 
license was issued in an alias for a 
fugitive from the State of Washing
ton. As they approached the motor
ist's van to confront him, he opened 
fire on the officers with an automat
ic weapon, killing one and severely 
wounding the other. The motorist 
then fled the scene on foot. In eval
uating the legality of a later search 
of the van, the court noted, "When 
Tate fled the scene of the murder, 
leaving the van unoccupied and un
locked, he abandoned his expecta
tion of privacy in the van and its 
contents. "21 

Where, and For How Long, 
Vehicle Left Vnattended 

The reasonableness of a per
son's expectation of whether a 
vehicle and its contents will remain 
undisturbed by others is clearly af
fected by where the person leaves 
the vehicle unattended and for what 
period of time. For example, a per
son who leaves a car in the traveled 
lane of a busy highway should ex
pect the police to remove the car 
with some promptness. 

As the V.S. Supreme Court has 
noted, "The authority of police to 
seize and remove from the streets 
vehicles impeding traffic or threat
ening public safety and convenience 
is beyond challenge. "22 Although 
most cases considering subsequent 
searches in such circumstances em
ploy the "inventory" exception to 
the warrant requirement, abandon
ment is sometimes an alternative 
lawful justification.23 

A more difficult abandonment 
question is presented when a person 
parks a vehicle lawfully . Unless oth
er factors are present, such as flight, 
abandonment is only found in such 
cases where the vehicle is parked on 
someone else's property either 
without authorization or for a period 
of time that exceeds the permission 
granted.24 

" The reasonableness 
of a person's 

expectation .. .is clearly 
affected by where the 

person leaves the 
vehicle unattended 
and for what period 

of time. 

" For example, in United States v. 
Gulledge,25 two men gained permis
sion to park a V-Haul trailer at a 
service station, saying that their car 
was overheating and that they 
would return in 2 or 3 days. Ten 
days later, the service station at
tendant called police, who searched 
the trailer. The court summarily 
concluded that the trailer had been 
abandoned.26 

Condition of V nattended Vehicle 
The manner in which a person 

apparently treats the vehicle is an
other factor that courts consider in 
evaluating whether the person's ex
pectation of privacy has been sur
rendered. In United States v. 
Oswald,27 an officer encountered a 

Pontiac Firebird, engulfed in 
flames, in the median of Interstate 
75 in rural Tennessee. The officer 
learned from bystanders that the 
driver left the scene. 

During the next 90 minutes, the 
driver did not return nor was the fire 
reported to the authorities. After the 
fire was extinguished, the officer 
removed items from the car, includ
ing a locked, metal briefcase. When 
he opened the briefcase, the officer 
discovered it contained two kilo
grams of cocaine. In holding the car 
and contents had been abandoned, 
the court noted: "One who chooses 
to leave luggage in an unlocked 
burned-out automobile at the side of 
a highway in the country can fairly 
be thought to have a much lower 
expectation of privacy .... Flaming 
cars do tend to attract a certain 
amount of attention. The flames 
may keep people at a respectful dis
tance for a time, but fires eventually 
die out; and a fire-ravaged automo
bile, left unprotected in the open 
countryside, invites just the kind of 
examination Oswald feared his 
would receive."28 

Denial of Possession or 
Ownership 

A final important factor in 
weighing whether a vehicle has 
been abandoned is whether a person 
denies possession or ownership. For 
example, in United States v. 
Hastamorir,29 Customs agents ap
proached three men whom they had 
just observed loading the contents 
of two boxes into the rear of a 
Chevrolet station wagon. When 
confronted, all three denied any 
knowledge of the station wagon or 
its cargo. The agents discovered 30 
kilograms of cocaine in the car. In 
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assessing these facts, the court 
concluded, "We hold that [defend
ant] did not express a subjective 
expectation of privacy in the Celeb
rity station wagon nor its contents, 
and effectively abandoned any 
fourth amendment rights he pos
sessed in the station wagon and 
its contents."30 

OTHER ITEMS OF 
PERSONAL PROPERTY 

Where, and For How Long, Item 
Left Unattended 

The reasonableness of a per
son's expectation of whether a item 
of personal property and its contents 
will remain undisturbed by others is 
clearly affected by where the person 

onto the hood of his car and tries to 
prevent a police officer from look
ing into it has not abandoned the 
item.36 Abandonment does not oc
cur when a person demonstrates a 
continuing interest in the privacy of 
an item, either by placing it in 

another's care or by remaining 
close to the item and affirma
tively seeking to protect it 
from others.3? 

Denial of Possession or 
Ownership 

Because of the portability 
of most personal items and the 
manner in which they are often 
discarded, the factors that 
courts consider in determining 
whether items of personal prop
erty have apparently been aban-doned are: 1) Flight from where 'iIi ______________ .. 

A final important factor in 
weighing whether an item has 
been abandoned is whether a 
person denies possession or 
ownership. For example, in 
United States v. Springer,38 a 
bus passenger, after being the item is left by the person in 

an apparent effort to avoid appre
hension by law enforcement; 2) 
where, and for how long, the item is 
left unattended; 3) the condition in 
which the item is left unattended; 
and 4) denial, by a person who is 
present, of possession or ownership 
of the item. As with a vehicle, the 
focus of the inquiry is whether a 
person no longer reasonably expects 
that the item and its contents will 
remain undisturbed by others. 

Flight 
As with premises and vehicles, 

apparent flight to avoid apprehen
sion by law enforcement officers is a 
strong factor in determining that 
property has been abandoned. When 
a person being pursued by the police 
throws or drops personal property 
along the way, in places where it 
will be accessible to the public, it is 
unreasonable for the person to ex
pect that the items will remain un
disturbed or unexamined.3! 

leaves the item unattended and for 
what period of time. One's reason
able expectations regarding the pri
vacy of a valuable placed in a safe 
deposit box are quite different than 
those for the same item placed in a 
sidewalk trash can. 

For example, a person who 
drops papers on a public street and 
walks away relinquishes any rea
sonable expectation of privacy in 
them.32 Similarly, a person who 
places items into a trash can on a 
public sidewalk has surrendered 
privacy interest in the items.33 Also, 
a person who puts a bag on the 
front steps of an apartment house 
or in the public hallway of an apart
ment house and walks away surren
ders privacy interest in the bag and 
contents.34 

Conversely, a person who 
checks a parcel with a store clerk 
while shopping has not surrendered 
privacy interest in the item.35 Simi
larly, a person who throws a bag 

asked by police officers, denied 
ownership or possession of a suit
case. The U.S. Court of Appeals 
for the Second Circuit concluded 
the passenger had abandoned the 
suitcase.39 

CONCLUSION 
Officers should be alert to the 

investigative opportunity presented 
by abandoned property. When offi
cers elect to proceed based on an 
abandonment justification, they 
should preserve the facts upon 
which they concluded that the per
son previously in possession had 
surrendered privacy interest in the 
place, vehicle, or item searched." 
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hashish in a roll of fabric that was imported into 
the United States; hashish was discovered as the 
fabric was processed and was turned over to law 
enforcement); Uniled Slales v. Bl'o\\'lI. 473 F.2d 
952 (5th Cir. 1973) (defendant buried suitcase 
containing stolen money in open tleld benellth 
chicken coop near abandoned farmhouse). 

3$ Uniled Slales v, !v/OSI, 876 F.2d 191 
(D.C.Cir. 1989). 

36See Smilh v. Ohio, 494 U.S. 541 (1990); 
Uniled Slates v. Sylvester. 848 F.2d 520 (5th 
Cir. 1988) (defendant set dOlVn hunting box in 
field and walked some distance away to hunt; 
held nolto have abandon cd box and contents). 

37 See Rios v. Uniled Slates. 364 U.S. 253 
(1960) (passenger in taxi dropped package to 
floorboard while riding, and did not thereby 
abandon it); Uniled Stales v. Baswell, 347 A.2d 
270 (D.C.App. 1975) (defendant set dOlVn 
object covered with blanket in hallway and 
walked 20 or 30 fcct to telephone; did not 
abandon item); United Stales v. Jackson, 544 
F.2d 407 (9th Cir. 1976) (defendant put down 
suitcHse and walkcd a few steps away). 

38 946 F.2d 1012 (2d Cil'. 1991). 
J<) See also, Uniled Slales v. Lewis, 921 F.2d 

1294 (D.C.Cir. 1990); United Slales v. 
Nordling, 804 F.2d 1466 (9th Cir. 1986) (uirline 
passenger Icft carry-on bag under plane scat, 
denied having any carry-on luggage); United 
States v. Colbert, 474 F.2d 174 (5th Cir. 1973). 

Law enforcement officers of other than 
Federal jurisdiction who are interested in this 
article should consult their legal advisor. 
Some police procedures ruled permissible 
under Federal constitutional law are of 
questionable legality under State law or are 
not permitted at all. 




