If you have issues viewing or accessing this file contact us at NCJRS.gov.

-
y




July 1994
Volume 63
Number 7

United States
Department of Justice
Federal Bureau of
Investigation
Washingten, DC 20535.

Louis J. Fresh
Director

Contributors' opinions and
statements should not be
considered as an
endorsemant for any: poticy,
program, oi: sBelurvncn by the

The Attorney General has
determined that the
publication of this periodical
is necessary in the
transaction of the public
business required by law.
Use of funds for printing this
periodical has been
ﬁproved by the Director of
the Office of Management

and Budget,

The FBI Law Enforcement
Bulletin (ISSN-0014-5688)
is published monthly by the
Federal Bureau of
Investigation, 10th and

Pennsylvania Avenue, N.W.,

Washington, D.C, 20535.
Second-Class postage paid
at Washington, D.C., and
additional mailing offices,
Postmaster: Send address
changes to FBI Law
Enforcement Bulletin,
Federal Bureau of
Investigation, FBI Academy,
Quantico, VA 22135,

Editor
Dr. Siephen D. Gladis
Managing Editor
Kathryn E, Sulewski
Art Director
John E. Ott
Assoclate Editors
Andrew DiRosa
Julie R. Linkins
Kimberly J. Waggoner
Assistant Art Director
T.L. Wilson
Staff Assistant
Stephanie Plucker

R
SOy

"

<>[DI<>}L<>]L<>E<>T<>H<>

Features

Voice-Mail Fraud

!L?%ﬁ 79 By Ronalc-i R. Thrasher

149379 75y can L wazzone |

Offenders Who Are B
9380 Mentally Retarded § @4
W By Arthur L. Bowker

Government Whistleblowers
By Carleen A. Botsko
and Robert C. Wells

Grooming and Weight Standards

for Law Enforcement
}L}CB@] By William U. McCormack

Bl Voice-mail fraud constitutes only
',‘__ 1 one typs of communication fraud
: committed annually in this

" country.
Traveling criminals pose a unique
5 challenge to local law enforcement
al agencies.

i Knowledge and forethought can help
criminal justice professionals handle
offenders with mental retardation
correctly, but compassionately.

N To preserve the testimony of
1 7 government whistleblowers,
R /nvestigators need to understand the
j special pressures experienced by

these witnesses.

MR Recasonable weight and grooming
27 standards can withstand constitutional
challenges when implementedin a
nonarbitrary manner.

Departmerits

4 Crime Data
Crime Decreases

9 Sound Off
Officer Safety

11 Bulletin Alert
Hidden Heroin

22 Point of View
Telephone Etiquette

24 Police Practices
Drug-Free Block Plan

ISSN 0014-5688

USPS 383-310




149378~
U.S. Department of Justice )
National institute of Justice 149381

This document has been reproduced exacily as received from the
person or organization originating it, Points of view or opinions stated in
this document are those of the authors and do not necessarily represent
the official position or policies of the National Institute of Justice.

Permission to reproduce this cmsgies¥ material has been
granted by

FRI _TLaw Enforcement Bulletin
_U.S. Department of Justice
to the National Criminal Justice Reference Service (NCJRS).

Further reproduction outside of the NCJRS system requires permission
of the aapueight. owner.




14938

Grooming and Weight N[ .o

Standards for Law

Enforcement
The Legal Issues

By
WILLIAM U. McCORMACK, J.D.

policies or regulations
regarding the grooming, uniform or
dress, and weight of their officers.
These agencies recognize a legiti-
mate need to require their officers to
conform to grooming and weight
standards, both from internal esprit
de corps and public perception
perspectives.

This article examines the con-
stitutional and Federal statutory is-
sues that arise when officers
challenge these regulations. The ar-
ticle also provides guidance to law
enforcement managers concerning
the permissible scope of grooming
and weight standards.

Rationally Based Grooming
Standards

Since the 1976 Supreme Court
decision in Kelley v. Johnson,'
courts have shown deference to
grooming standards challenged on
constitutional grounds. In Kelley,
the president of the Patrolmen’s Be-
nevolent Association challenged a
police department regulation that
required male members of the police
force to maintain neat and trimmed
hair at certain lengths and prohibited
beards except for medical reasons.

The Supreme Court ruled that
the police department demonstrated
a rational connection between the
grooming regulation and the promo-
tion of safety of persons and proper-
ty. Thus, the regulation was not in
violation of the 14th amendment’s
due process liberty protections.?

The Court recognized that
grooming standards and other re-
strictions, such as requirements that
an officer salute the flag, wear a
standard uniform, and refrain from
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smoking in public, infringe an offi-
cer’s freedom of choice in personal
matters. However, the Court deter-
mined that a police department need
only have a rational basis to consti-
tutionally restrict an officer’s free-
dom of choice in these areas.

The Court, in describing this/

deference to police agencies in suck
matters, stated:

“Neither this Court...nor the’
District Court is in a position
to weigh the police argunients
in favor of and against a rule
regulating hairstyles as a part
of regulations governing a
uniformed civilian
service...This choice may be
based on a desire to make
police officers readily recog-
nizable to members of the
public, or a desire for the esprit
de corps which such similarity
is felt to inculcate within the
police force itself. Either one
is a sufficiently rational
justification....”

Since Kelley, courts generally
grajit wide leeway to law enforce-
meht agencies in determining the
cgnstitutionality of a wide variety of
restrictions on their officers, How-
£ver, agencies must ensure that the

/ restrictions do not infringe on a fun-
damental constitutional protection,
such as the right to privacy, the
right to travel, or the first amend-
ment rights of free speech® and
association.” In addition to groom-
ing standards, courts reviewing
constitutional challenges to second-
ary employment limitations,? resi-
dency requirements,’ sick leave
rules,'® and antinepotism regula-
tions'' generally require only that
the department have a legitimate,
nonarbitrary reason for the rule or
regulation to survive constitutional
scrutiny under the rational basis
analysis.

An example of the deferen-
tial nature of this type of scrutiny
is Rathert v. Village of Peotone.'
In Rathert, the plaintiffs, two
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police officers in a small police de-
partment, had their ears pierced
and wanted to wear ear studs
when off duty. The chief officially
reprimanded the plaintiffs and de-
moted one of them from sergeant to
patrolman. The plaintiffs then sued
under 42 U.S.C. Section 1983,
claiming that the defendant’s prohi-
bition on ear studs violated their
rights to liberty and due process
under the 14th amendment and their
I'st amendment right to freedom of
association.

The U.S. Court of Appeals for
the Seventh Circuit ruled that the
officers’ liberty due process claim
was governed by Kelley and that the
chief had ample reason to impose
the ear stud prohibition on the offi-
cers. The court stated that the offi-
cers, who were members of a small
community, were generally known
and recognized on and off duty and
that the ear studs held the depart-
ment up to ridicule and had an ad-
verse impact on police effectiveness
and esprit de corps."

The seventh circuit also dis-
missed the officers’ freedom of as-
sociation claim by finding that the
right to wear ear studs did not pro-
hibit them from associating with
others. The court stated that the
plaintiffs failed to identify any asso-
ciational interest as police officers
that warranted constitutional pro-
tection for them to wear ear studs.!4

In addition to the rationale in
Rathert, courts have uniformly
upheld grooming standards for
police on such grounds as the devel-
opment of a “shared pride,” easy
recognition of police by the public,
and safety of an officer in a strug-
gle.’® Law enforcement managers




should understand, however, that
these court decisions only deter-
mine the constitutionality of a chal-
lenged regulation, not the necessity
or advisability of such rules.

Prohibited Grooming Standards

Although grooming standards
have generally been upheld when
challenged on a constitutional
basis, certain grooming standards
implicate protections provided by
statutes designed to prevent dis-
crimination based on race, gender,
or handicapped status. For example,
prohibitions on beards have been
challenged by African-American
males who suffer from a medical
condition called pseudofolliculitis
barbae (PFB), which causes men’s
faces to become infected if they
shave.

Courts have ruled that police
officers with PFB are protected un-
der Title VII of the Civil Rights Act
of 1964, 42 1U.S.C. Section 2000e-2,
and Federal statutes protecting per-
sons with disabilities or handicaps
from employment discrimination, '
Departments considering a rule pro-
hibiting beards should consider al-
lowing for medical waivers for of-
ficers suffering from such con-
ditions as PFB.

Another challenge that has been
raised in grooming standards cases
is potential gender discrimination,
because men are often governed by
one standard and women by anoth-
er.!” Courts have generally ruled
that different standards for men and
women do not violate title VII's
gender discrimination prohibi-
tions.!® As long as the separate
grooming standards are not overly
burdensome on one sex and are

enforcedin an even-handed fashion,
courts recognize that different
grooming requirements for men and
women may be lawful.!”
Forexample, in Wisclocki-Goin
v. Mears,® the plaintiff, a teacher in
ajuvenile detention center, was rep-
rimanded and ultimately discharged
in part for excessive makeup and for

1
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wearing her hair down. The plaintiff
sued under title VII, alleging that
these dress-code infractions were a
pretext for illegal discrimination
against women.

The U.S. Court of Appeals for
the Seventh Circuit rejected the
plaintiff’s disparate treatment claim
under title VII, because she failed to
demonstrate that similarly situated
male employees were treated differ-
ently. The court found that the plain-
tiff’s employer had even-handedly
applied a separate and equally strict
dress and grooming standard to
male employees.?!

The court also addressed the
plaintiff’s disparate impact claim
and found that the dress code did
not work a hardship on females or

adversely affect their employment
opportunities. In addition, the court
concluded that the strict grooming
requirements were reasonably
related to the employer’s business
needs and legitimate interests in
maintaining the public’s confidence
in the professionalism of these gov-
ernment employees.*

Weight Standards

Law enforcement agencies have
established maximum body-weight
standards for reasons similiar to
those justifying grooming stand-
ards, but weight standards may also
promote physical fitness and effec-
tive job performance.? Constitu-
tional challenges to these weight
standards are subjected to the same
rational basis test as grooming
standards, and courts generally find
reasonable weight standards consti-
tutional if departments implement
the standards in a nonarbitrary man-
ner.2*In this regard, courts are likely
to require departments imposing
weight standards for the first time to
phase them in over a reasonable pe-
riod to allow overweight officers a
medically safe time to comply.

Weight Standards and Handicap
Discrimination

Mandated weight standards
have encountered varying court in-
terpretations when challenged on
the basis that they violate the Amer-
icans with Disabilities Act or the
Rehabilitation Act of 1973. Howev-
er, most cases have found that over-
weight employees are not protected
by these statutes.

For example, in Tudyman v.
United Airlines,” the plaintiff was
rejected for a position as a flight
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attendant because he exceeded the
airline’s maximum weight foraman
of his height. The plaintiff admitted
that his weight condition was volun-
tary and self-imposed because he
was an avid body builder with a low
percentage of body fat and a high
percentage of muscle. The plaintiff
sued under the Rehabilitation Act of
1973, claiming that his rejection for
the flight attendant position was il-
legally based on his handicap.

The U.S. District Court for the
Central District of California reject-
ed the plaintiff’s claim and found
that the plaintiff’s condition did not
meet the definition of a handicap.
The court stated that because the
plaintiff’s condition was voluntary,
it was not caused by a physiological
disorder, such as a glandular condi-
tion, and also that his inability to be
aflightattendantdid not substantial-
ly limit his ability to work.?

However, more recently, the
U.S. Court of Appeals for the First
Circuitin Cookv. State of R.1. Dept.
of MHRH? upheld a claim by a
nurse that she was illegally rejected
for employment as an institutional
assistant because of her weight. The
plaintiff had worked successfully in
the same mental health institution
as an institutional assistant on two
prior occasions, but when she reap-
plied for the same position a third
lime, she was rejected. The institu-
tion concluded that her morbid obe-
sity compromised her ability to
evacuate patients in case of an emer-
gency and put her at greater risk of
developing serious ailments.

The plaintiff prevailed at trial
on her Rehabilitation Act claim, and
the first circuit upheld the jury ver-
dict. It found that the plaintiff
qualified for protection because
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she proved sufficiently that she
was either perceived as having an
impairment that substantially limit-
ed a major life activity or actually
had such an impairment.

The courtnoted that the plaintiff
produced expert testimony at trial
that morbid obesity is a physiologi-
cal disorder involving a dysfunction
of both the metabolic system and the
neurological appetite-suppressing
signal system. The court explained
that morbid obesity is considered to
be anyone who is either twice his or
her optimal weight or more than 100
pounds over his or her optimal
weight. The court also found that the
plaintiff was treated or perceived by

Constitutional
challenges to...weight
standards are
subjected to the same

rational basis test as
grooming standards....

))

the institution as if she had a physi-
cal impairment that substantially
limited her ability to work and her
mobility.?

Finally, the court concluded
that the plaintiff was protected un-
der the statute because she was oth-
erwise qualified to work as an insti-
tutional assistant. The court stated
that the institution relied on general-
izations regarding an obese person’s
capabilities and failed to make a
fact-specific and individualized

inquiry as to whether she could per-
form the physical tasks or essential
functions of the institutional assist-
ant position.?

Although weight standards
have been upheld by courts in the
context of firefighter’® and para-
medic?! positions, law enforcement
managers should proceed carefully
in this area in light of the Cook case.
Managers who wish to impose man-
datory weight standards must care-
fully and individnally assess each
officer’s condition in light of medi-
cal information concerning the un-
derlying basis for failure to meet the
standards. If an officer does not
have a medical condition that caus-
es the obesity, that is, the condition
is voluntary, disability statutes gen-
erally do not provide any protection
against enforcement of weight
standards.

When an officer fails to meet
the standard because of morbid obe-
sity or a physiological disorder,
such as a glandular condition,* then
aseparate assessment must be made
whether the officer can do the essen-
tial functions of the job with or
without reasonable accommoda-
tion. This determination must be
made on an individual basis, with
reference to the need for the officer
to perform the physical demands of
the job safely, and might require
medical expertise.*

Conclusion

Courts have granted law en-
forcement managers broad discre-
tion in determining what grooming
standards are appropriate for their
department or agency. Grooming
standards will be upheld when
challenged on a constitutional basis
as long as there is a legitimate,




nenarbitrary reason for the standard.
Managers, however, should make
certain that no-beard policies ac-
commodate officers who suffer
from PFB and that the standards are
enforced in an even-handed fashion
between men and women.
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Managers who wish to en-
force weight standards on their
officers face greater challeng-
es. Courts have recognized
that obesity can be caused by
medical conditions that may
entitle an officer to protection
under such statutes as the Re-
habilitation Act of 1973 or the
Americans with Disabilities
Act. When an officer’s obesity
is medically caused, an indi-
vidual assessment must be
made as to whether the officer
can safely perform the essen-
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caused by a physiological dis-
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Dial Law

Law enforcement officers of other
than Federal jurisdiction who are
interasted in this article should consult
their legal advisor. Some police
procedures ruled permissible under
Federal constitutional law are of
questionable Iegali(ty under State law
or are not permitted at all.
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Authorized law enforcement
practitioners and related
professionals who have a
personal computer and a
modem can access, down-
load, or print current issues
of Law Enforcement in their
homes or offices by contact-
ing these services. Those
interested in obtaining
information regarding these
services should dial the
following numbers directly:

* SEARCH Group, Inc.
(916) 392-4640

* JACP NET
1-800-227-9640

* CompuServe
1-800-848-8199 (Ask
for Representative 346,
Law Enforcement is
available only through
their restricted law
enforcement library.)
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