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Money Laundering Forfeiture.' 
What Property Is "Involved In" a Money Laundering Offense? 

By: Stefan D. Cassella 
Trial Attorney 

Asset Forfeiture Office 

The first part of this article, found in the 
September-October 1993 edition of Asset Forfei­
ture News, discussed the legislative history of 18 
U.S.C. §§ 981-82 as it related to the meaning of the 
phrase "property involved in" a money laundering 
offense. This discussion demonstrated that Con­
gress intended the money laundering forfeiture 
statutes to be broad in scope, encompassing not 
only the actual money laundered, but facilitating 
property as well. 

Part I also discussed recent cases in which the 
courts have required that the government demon­
strate a substantial connection between the 
subject property and the offense giving rise to the 
forfeiture. The discussion concluded by asking 
how the broad legislative intent and the substantial 
connection requirement could be reconciled. 

The way to approach the problem is to relate 
the subject property to the elements of the money 
laundering offense that is the basis for the forfei­
ture. If the property was integral to the commis­
sion of one of the elements of money laundering, 
it must by defmition have been "involved in" and 
"substantially connected" to the offense. But if the 
property was not involved in the money launder­
ing offense in that way, the government will have 
a much more difficult time establishing the neces­
sary connection. 

For example, one of the elements of money 
laundering under both 18 U.S.C. §§ 1956 and 1957 
is that the property involved in the financial 
transaction be the "proceeds of specified unlawful 
activity." Thus, if in the course of establishing that 
a money laundering offense was committed, the 
government shows that a given asset was the 

TV 

proceeds of another crime and was therefore the 
property being "laundered~" that asset obviously 
would be "involved in" the money laundering 
offense and would be subject to forfeiture. 1 That 
is what Congress meant in the legislative history 
when it said that the "actual money laundered" 
was forfeitable as "property involved in" the 
offense. 

Another element of money laundering under 
§§ 1956 and 1957 is that the defendant conduct a 
"fmancial transaction."2 If, for example, the 
financial transaction in question is the use of 
ille6ally derived funds to make a payment on a car, 
the car is undoubtedly "involved in" the financial 
transaction and is subject to forfeiture. As one 
court has held, that is so even if only one of the 
payments on the car constituted a money launder­
ing offense while other payments were made with 
legitimate funds.3 The question is whether or not 
the asset was integrally related to the commission 
of one of the elements of the money laundering 
offense. Once that question is ~nswered in the 
affirmative, the property is subject to forfeiture 
regardless of what other legitimate purposes it 
might have served, or what other legitimate funds 
might have been used to acquire it. 

There are, of course, many ways in which a 
money laundering "transaction" may be con­
ducted. Merely transporting cash in the trunk of a 
car may, in certain circumstances, constitute a 
financial transaction for money laundering pur­
poses.4 In such cases, it would seem that the 
vehicle used to conduct the flnancial transaction 
would necessarily be "involved in" the money 
laundering offense and would be subject to forfei­
ture.s 
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Most cases in which facilitating property has 
been found subject to forfeiture as "property 
involved" in a money laundering offense have 
been those where the property in question was an 
integral part of the "conceal or disguise" element 
of a § 1956 violation.6 Several courts have found 
that "clean" money in a bank account may be 
forfeited as "property involved" in a money laun­
dering offense where the clean money served to 
"conceal or disguise" the nature, s/}urce, location, 
or control of criminally-derived funds deposited 
into the same bank account.7 .As one court held, 
U[c]riminal activity such as money laundering 
largely depends upon the use of legitimate monies 
to advance or facilitate the scheme. It is precisely 
the commingling of tainted funds with legitimate 
money that facilitates the laundering and enables it 
to continue."8 Similarly, "clean" inventory in a 
business may be forfeited as "property involved" in 
an offense where it served to conceal or disguise 
the use of other inventory to launder criminal 
proceeds through the business.9 

Simply spending money in a manner calculated 
to conceal ur disguise the true nature of criminal 
proceeds can render the property purchased 
subject to forfeiture. For example, where criminal 
proceeds were hidden by using them to pay for 
the construction of a building, the building and the 
entire parcel of land on which it was located were 
forfeited as "property involved" in the money 
laundering offense because the property was 
involved in the concealment of the money. 10 

Finally, an entire business and all of its assets 
may be forfeited as "property involved" in a 
money laundering offense if the business is used to 
conceal or disguise the true nature or ownership 
of the criminal proceeds being laundered. Thus, 
where the proceeds of a mail fraud scheme were 
"cleared" through corporate bank accounts, there 
was a substantial connection between the business 
and the laundering actiVity, and the entire business 
and all of its assets were subject to forfeiture. 11 

Similarly, a business was forfeitable under § 981 
when corporate checks were used to make a drug 
trafficker's purchase and improvement of real 
property with drug money appear to be legitimate 
business activity. 12 
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Cases Where the Substantial 
Connection Was Lacking 

The cases where courts have decl.i.ned to order 
forfeiture under § § 981 and 982 illustrate how the 
absence of a relationship between the property in 
question and one of the elements of the money 
laundering offense can lead to the failure to satisfy 
the "substantial connection" requirement. For 
example, property acquired by the money laun­
derer before the money laundering offense oc­
curs,13 or after it is completed,14 may not be 
forfeited. Nor may property be forfeited that 
merely affords the launderer with a means of 
transportation to the scene of the crime. IS In 
neither case does the property have anything to 
do with one of the essential elements of the 
offense. 16 

The best illustration of this point comes from 
cases involving "structuring" violations under 31 
U.s.c. § 5324. That statute makes it an offense to 
conduct cash transactions in amounts under 
$10,000 for the purpose of evading the currency 
transaction reporting requirementsP Sections 981 
and 982 provide for forfeiture of property involved 
in structuring violations; therefore, it is not surpris­
ing that any money traceable to the structured sub­
$10,000 transactions would be subject to forfei­
ture. 18 The government has been generally unsuc­
cessful, however, in establishing that funds in an 
account into which structured deposits are made, 
but which are not themselves traceable to struc­
tured depOSits, are forfeitable under a facilitation 
theory. 19 

The reason for this adverse result in structur­
ing cases appears to be that in such cases, in 
contrast to § 1956 cases, concealing and disguising 
the nature or source of the funds involved in the 
transaction is not an element of the offense.20 The 
crime is simply the conduct of a cash transaction 
with the intent to evade a reporting reqUirement. 
Whereas clean money in an account might facili­
tate a "conceal or disguise" offense by masking the 
true nature of the transaction in a § 1956 case, it is 
not evident how the presence of clean money 
makes it any easier to commit a structuring viola-
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tion unless the government is able to show that 
the presence of the clean money somehow made 
the structuring offense itself more difficult to 
detect.21 

None of this means that the government can 
never establish a substantial connection between 
property and a money laundering offense without 
showing that the property was integrally related to 
one of the elements of the crime. It is conceivable 
that property that provides transportation to a 
crime scene or a location where planning may 
occur may be found to be "involved in" an offense 
if the property is used repeatedly and extensively 
to facilitate the commission of a number of of­
fenses over time.22 The point is only that such 
external facilitation of money laundering will 
require a substantial showing by the government; 
whereas property shown to be integrally related to 
one of the elements of the offense should satisfy 
the substantial connection test without much 
difficulty. 23 

The Excessive Fines Clause 

In Austin v. United States and Alexander v. 
United States, two cases decided onJune 28, 
1993, the Supreme Court held that both civil and 
criminal forfeitures were a form of punishment 
subject to the limitations of the Excessive Fines 
Clause of the Eighth Amendment.24 While a 
thorough discussion of how the Excessive Fines 
Clause might apply to the forfeiture of property 
involved in a money laundering offense is beyond 
the scope of this article, certain principles may be 
gleaned from the existing case law. 

In his concurring opinion in Austin v. United 
States, Justice Scalia offered the following analysis 
of what the Excessive Fines test should be: 

The question is not how much the confis­
cated property is worth, but whether the 
confiscated property has a close enough 
relationship to the offfnse. 

... ... ... ... 

The relevant inquiry for an excessive forfei­
ture under § 881 is the relationship of the 
property to the offense: Was it close enough 
to render the property, under traditional 

standards, "guilty" and hence forfeitable?25 
This analysis bears a remarkable resemblance 

to the "substantial connection" test applicable to 
forfeitures of property involved in a money laun­
dering offense. For example, in United States v. 
Swank Corp., 26 the court said the following regard­
ing the forfeiture of a business in a § 982 case: 

The so-called 'substantial connection' test is 
not a measure of the amount of money 
laundered, and the proportionality between 
the value of the forfeitable property and the 
severity of the injury inflicted by its use is 
irrelevant. In other words, the quantity of 
mOiley laundered can be relatively small, so 
long as the quality of the relationship be­
tween the forfeitable property and the crime 
is substantial. 27 

If it is true that the Excessive Fines analYSis 
under Austin and Alexander is a measure of the 
"quality" of the relationship between the property 
and the money laundering crime, and not a com­
parison of the value of the property to the "quan­
tity" of money laundered, it would follow that any 
forfeiture that satisfies the "substantial connec­
tion" test under existing law would satisfy the 
"excessiveness" standard of the Eighth Amend­
ment. If it fails to meet that standard, the forfei­
ture would be both statutorily and constitutionally 
impermissible. 

Certainly, the forfeiture of the criminal pro­
ceeds being laundered would always satisfy both 
the substantial connection test and the Excessive 
Fines Clause. The same should be tnle of any 
other property that is integrally related to the 
commission of one of the elements of the money 
laundering offense. The difficult situations under 
the Excessive Fines Clause are likely to be those 
that already present difficult questions under the 
substantial connection test: cases where the role a 
given asset plays in a money laundering scheme is 
"external" to the offense, and not integrally related 
to one of the elements of the offense. 

Conclusion 

The money laundering forfeiture statutes are 
broad provisions that provide prosecutors with 
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useful tools in combatting money laundering. The 
statutes, however, are not without limits. Both the 
"substantial connection" requirement and the 
Excessive Fines Clause provide protection against 
the forfeiture of property only tenuously related to 
the commission of a money laundering offense. By 
gearing their forfeiture actions to the elements of 
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