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Reflections on
Police Privatization

By DENNIS O'LEARY, J.D.

cross the Nation, budget-
conscious communities
explore the privatization

A

of governmental operations as a
way to contain costs while continu-
ing to provide citizens with tradi-
tional municipal services. Some
services, such as garbage collection,

are routinely provided both as pri-
vate functions and as functions of
the government. Increasingly, how-
ever, communities are beginning to
privatize services that were once ex-
clusively within the realm of the
public sector. Examples include
food preparation in public schools,

/5D(7/

collection of delinquent parking vi-
olation penalties, and even vouchers
for public education.

Recently, the Borough of Sus-
sex, New Jersey, experimented with
privatizing another service tradi-
tionally administered only by the
public sector—the police depart-
ment. In doing so, this small munic-
ipality of 2,500 residents became
what may be the first modern Amer-
ican community to privatize its mu-
nicipal law enforcement.

As the Sussex County Prosecu-
tor, I witnessed firsthand the bor-
ough’s experiment with private po-
licing. Its experiences, both positive
and negative, offer valuable lessons
to community and law enforcement
leaders around the Nation.

THE SUSSEX EXPERIMENT

The Borough

Like many small communities
in the Northeast, Sussex Borough
has experienced a general economic
decline during the past several de-
cades. Founded before the advent
of automobiles, its Main Street dis-
trict offers very limited parking. As
a result, people in the surrounding
areas do the majority of their shop-
ping at suburban malls rather than at
local stores. Many merchants have
found it difficult to survive this
“Main Street syndrome,” and the
resulting vacant storefronts have
proven to be something of a blight
on the area. In addition, two once-
fashionable hotels in the borough
have degenerated into rooming
houses that have, on occasion, at-
tracted a criminal element.

Because Sussex Borough is a
small, fully developed munici-
pality, little opportunity exists to

September 1994 / 21



Prosecutor in Newton, New Jersey.

expand its tax base. In fact, during
the past several years, the borough
has experienced a decline in real-
estate-based tax assessments that
has brought the community to the
brink of insolvency.

Disbanding the Police
Department

For a number of years, the bor-
ough’s governing body strongly
considered closing the police de-
partment. Even though the four-
member force patrolled only on a
part-time basis and possessed al-
most no modern equipment, the bor-
ough found it increasingly difficult
to afford.

Theissue was, of course, a high-
ly political one. Many residents
feared that without a regular police
presence, the criminal element in
the Main Street area would overtake
the business district. However, in
early 1992, in the wake of a drug
scandal that culminated in the in-
dictment of the chief and another
department officer, the borough’s
law enforcement operations were
taken over by the Sussex County
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Mr. O'Leary serves as the Sussex County

a municipal police
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of law enforcement
professionalism.
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Prosecutor’s Office for a period of
several monihs.

With assistance from the county
sheriff, we were able to provide bor-
ough residents with a law enforce-
ment presence that they had hereto-
fore not known. This was due, in
large part, to the expanded person-
nel and resources available.

Still, because my statutory mis-
sion does not include providing lo-
cal police coverage, I informed the
borough’s political leaders that the
long-term issue of police coverage
would be up to them. For primarily
economic reasons, the borough
elected to abolish the police depart-
ment and to rely upon the State po-
lice for law enforcement services.

However, it soon became readi-
ly apparent that due to limited re-
sources and slow response times,
this option would not represent a
satisfactory permanent solution.
The criminal element in the Main
Street district and lawless flavor of
the area posed enough of a problem
that the residents demanded that the
mayor and council enhance police
protection within the borough.

Choosing Private Security

Having disbanded its police
force for lack of funding, the
borough now faced an impasse.
Residents sought a more constant
uniformed presence than the State
police could provide. At the same
time, political leaders considered
a police department an expense
the municipality could no longer
afford.

The borough’s leaders devised a
unique response to this dilemma.
They developed a plan to hire a
private security company to provide
amore constant uniformed presence
within the borough. Specifications
were drafted, a bid was submitted by
a private security company, and a
contract was signed between the
firm and the borough.

While the security company’s
initial mission simply was to sup-
plement the State police, it soon
became clear that its true mission
was to function as a fully indepen-
dent municipal police department.
From the outset, my office received
reports of motor vehicles being
stopped, summonses being issued,
and persons being detained and
arrested.

My concern was heightened
when reports surfaced that the secu-
rity guards had mishandled several
incidents. In one case, they returned
aknife to an individual saspected of
assault. Information also came to
light revealing that a number of the
guards had minor criminal records,
primarily for assault.

Partly for these reasons, the bor-
ough’s experiment in private polic-
ing turned out to be a fairly short
one. An injunction was obtained by
the New Jersey attorney general’s
office on the basis that the Sussex




Borough could riot create a private
police department without comply-
ing with existing State statutes relat-
ing to the creation of a police force.
While this effectively resolved the
issue as it related to Sussex Bor-
ough, the privatization of police
services is an idea that undoubtedly
will be studied closely by other
communities in the future. As the
residents of Sussex Borough
learned, police privatization is a
complex issue with a number of
compelling arguments both for it
and against it.

PRIVATIZATION OF POLICE
SERVICES

Not surprisingly, the Sussex
experiment with privatization gen-
erated a great deal of interest
from representatives of two dis-
tinct segments of government. Ad-
ministrators of small municipal
governments experiencing financial
difficulties similar to those of Sus-
sex Borough saw the experiment
as an opportunity to save consider-
able sums of money without deny-
ing citizens a needed service. On the
opposite end of the spectrum, the
Police Benevolent Association and
many law enforcement unions saw
the Sussex experiment as a direct
threat to their livelihood. While
both sides professed their concerns
in terms cf good government and
effective law enforcement, money
clearly represented an underlying
issue.

I personally opposed the action
undertaken by Sussex Borough.
However, my concern stemmed not
so much from the concept itself as
it did from the lack of safeguards
provided in terms of accountability
and qualifications.

Accountability

The statutes in New Jersey au-
thorizing municipalities tc provide
police services are similar to those
in other States. Once a police de-
partment is established, it operates
more or less autonomously from the
municipality’s administration. The
chain of command does not go
through the mayor and political
structure of the municipality, but
rather directly to the county prose-
cutor and the attorney general, and
ultimately to the courts. This ar-
rangement was designed to
“depoliticize” the administration of
law enforcement, a laudable and de-
sirable goal.

1

...political leaders
considered a police
department an
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no longer afford.
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The arrangement established in
Sussex Borough completely cir-
cumvented this delicate balance.
The private security company di-
rectly reported, and was technically
responsible, only to the entity that
awarded its contract. History is re-
plete with instances in which police
departments were used for dubious
purposes by political bosses. This is
not to say such a situation devel-
oped, or would have developed, in
Sussex Borough. However, were
such arrangements duplicated in

other municipalities, the potential
for corruption and abuse certainly
would grow accordingly.

Qualifications

As county prosecutor, I was
concerned also with the issue of
qualifications. As in every State, an
entire statutory framework exists in
New Jersey relating to hiring quali-
fications for municipal police offi-
cers. Candidates undergo psychiat-
ric testing prior to being offered
employment, as well as intensive
training on dealing with people in
difficult situations, criminal law (in-
cluding search and seizure), physi-
cal fitness, marksmanship, and var-
ious other matters relating to law
enforcement work.

The training received by the pri-
vate security guards was limited at
best. In fact, the only real training
the guards received focused on the
use of guns. By contrast, firearms
training generally represents a rela-
tively minor component of the in-
struction provided to public sector
law enforcement officers.

It is reasonable to assume that
municipalities offering positions of
authority, which include the carry-
ing of a firearm, at relatively low
salaries, will attract a wide spec-
trum of applicants. Some will be
attracted to the job out of a sense of
public commitment. Others will be
motivated by other, less desirable
factors.

Therefore, to ensure the integri-
ty of any municipal law enforce-
ment force, a psychological screen-
ing process is not only desirable but
essential. However, this is only a
first step. Training in areas such as
search and seizure must keep per-
sonnel abreast of constant changes
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in the law. Even with intensive
training, police officers, as well as
attorneys and judges, make periodic
mistakes in these areas.

The security guards in Sussex
Borough received no training in
these areas. The security firm ex-
plained this deficiency by claiming
that, as private citizens, the guards
were not bound to comply with the
fourth, fifth, or sixth amendments
(rights of defendants).

I vigorously disagree. While
private citizens are not obliged to
afford such rights to other private
citizens, a convincing argument
could be made that the security
guards did not act merely as private
citizens. They were, after all, duly
hired agents of a municipality.

Nonetheless, the guards were
seriously unprepared for their re-
sponsibilities. In short, the hiring of
a private security firm in lieu of a
municipal police department not
only circumvented a longstand-
ing statutory framework, it also
constituted a giant step backward
in terms of law enforcement
professionalism.

CAN PRIVATIZATION
WORK?

Is it possible to have a profes-
sional, qualified, responsible police
department that operates fully
within the private sector? As I
have indicated, my objections to
the Sussex Borough experiment
centered on qualifications and ac-
countability. Both areas could be
addressed adequately by simply
amending laws and regulations to
provide accountability along a sim-
ilar chain of command as those of
public police agencies. In addition,
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legislatures could mandate that in
order to win a bid for municipal
policing, private security compa-
nies must meet the same screening
and training criteria as public police
departments.

Could private security someday
replace public policing? There
seems to be a national trend among

1

...the only real
training the guards
received focused on

the use of guns.
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legislatures to grant greater police
powers to private security. It is con-
ceivable that the legal obstacles to
private security firms assuming
“public” policing powers could be
overcome. In fact, from a legal per-
spective, this transition could be ac-
complished with little difficulty.

Whether municipalities em-
brace the concept depends on a
number of factors. Communities
should consider these factors care-
fully before embarking on the road
to privatization.

CONSIDERATIONS

Like many private waste re-
moval companies, large security
firms could supply police coverage
for several contiguous municipali-
ties, and thereby affect economies
of scale. Such an arrangement not
only would keep costs down but
also would provide greater promo-
tional opportunities for law enforce-

ment officers, because they would
be working for a larger enterprise.
In addition, the degree of profes-
sionalism theoretically would im-
prove over small police departments
that possess limited training re-
sources and equipment.

The financial savings to munic-
ipalities could be dramatic. In the
short-lived Sussex experiment, the
borough realized a savings of over
50 percent. While I suspect that a
portion of this amount resulted from
a “loss leader” by the security firm
in its effort to win the borough’s
initial bid, I believe that a practical
savings of 25 to 30 percent could be
realistic for many jurisdictions.

Clearly, however, such arrange-
ments would not be without consid-
erable drawbacks. The large amount
of money private security compa-
nies would have to invest to hire
and train qualified personnel would
be reflected in any realistic bid.
Further, while competition may
serve to keep costs to munici-
palities down initially, once a secu-
rity company becomes entrenched
in a particular area, its proximity to
nearby jurisdictions would allowita
distinct advantage to underbid other
firms. The resulting monopoly
could significantly erode any long-
term savings that the municipalities
anticipate.

Aside from costs, however,
other important considerations re-
main. Under private security agree-
ments, municipalities would pos-
sess considerably less control over
their police force than afforded by
the traditional public policing mod-
el. While public police departments
enjoy some degree of autonomy,
police chiefs often are appointed by
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municipal governing bodies. These
bodies generally review and ap-
prove police budgets, as well.

But, more subtle “controls” also
forge a link between a municipality
and its police department. In many
communities, for example, when
the police department promotes a
patrol officer to sergeant, a ceremo-
ny takes place before the town coun-
cil meeting. Generally, despite peri-
odic “rocky moments,” a warm and
friendly relationship exists between
the governing body and the police
department of a small town.

Municipalities that enter into
private security arrangements sud-
denly would find themselves deal-
ing with corporate America. The
warm and friendly relationship as it
once existed between local govern-
ment and the police force would
change forever. Because large pri-
vate security firms could conceiv-
ably hire employees from anywhere
and relocate them, municipal gov-
ernment officials and citizens may
find themselves no longer dealing
with police officers who are also
friends, and in some cases, relatives.
While this certainly could be seen
on one level as a positive cutcome,
the fact remains that small town
residents appreciate being afforded
certain informal courtesies by their
police department. They enjoy be-
ing known by name and feel secure
being protected by members of
their own community. To a large
degree, the “personal touch”
afforded by local public depart-
ments would become a casualty
of police privatization.

Further, in the interest of effi-
ciency and scheduling, private secu-
rity guards in large firms might be

assigned from municipality to mu-
nicipality. This would allow little
opportunity for guards to develop
allegiance to any one community,
let alone to individual residents or
municipal officials. The unique ad-
vantages of local police coverage—
intervening when an otherwise
well-behaved youth becomes asso-
ciated with the wrong crowd, check-
ing on elderly residents, noticing a
suspicious new person in town—
would be missing.

In the final analysis, it may be
these intangibles that form the basis
for debate in municipalities consid-
ering the privatization issue. Com-
munities must decide whether for-
saking these intangibles is worth
any monetary savings realized by
privatizing the police function.

In the interest of accuracy,
however, communities should keep
the issue of police privatization in
perspective. Private policing does
not represent a radical new con-
cept. Indeed, the idea of govern-
ment-administered, or public, law
enforcement is of relatively recent

origin—occurring in most parts of
the world within the past 100 years.
Prior to the advent of public polic-
ing, groups of citizens wishing law
enforcement protection organized it
privately, without direct govern-
ment intervention. During the for-
mative years of the American fron-
tier, citizen posses and private
railroad guards provided essential
law enforcement services. In many
ways, the privatization of policing
simply represents a new take on an
American tradition.

CONCLUSION

Is it legally possible to create a
private police department? Proba-
bly. But, more important questions
remain. Would such an arrangement
work? And would the savings be
worth the effort? The Sussex Bor-
ough experiment may have been too
brief to fully answer these ques-
tions. But, they will undoubtedly be
asked by economically challenged
communities around the Nation.

Although private policing may
offer significant initial cost benefits
to small municipalities, the savings
would probably diminish as large
security firms formed regional mo-
nopolies. Municipalities then may
find that they lost far more than they
gained.

Because many of the functions
that local police departments per-
form relate to providing services to
their communities in addition to
mere code enforcement, ill-planned
privatization could bring about un-
anticipated change. Communities
should consider carefully the effects
of all these changes when weighing
the benefits of private, versus pub-
lic, policing. 4
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