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INTRODUCTION

"Prosecution of a Death Penalty Case in Pennsylvania" is designed
for use by the litigator involved in trials, appeals and post-
conviction proceedings in capital cases. It is intended as a ready
reference for capital litigators and courts, trial and appellate,
when confronted with the myriad of issues which arise in these most
serious cases in the criminal justice system.

This book addresses issues beginning at the investigative stage of
a murder case. It continues through trial preparation and pretrial
discovery. It addresses pretrial publicity and bail, along with
jury selection, all important considerations in the capital case.

The mental illness of a defendant and related matters are discussed
under the topics of incompetency, insanity, diminished capacity,
voluntary intoxication and the verdict of guilty but mentally ill,
along with the mental infirmity-related mitigating circumstances.

Pennsylvania'’s death penalty procedures statute, 42 Pa.C.S. § 9711,
is examined in detail. Substantial emphasis is given to the
interpretations given to the statute’s provisions by the Pennsylva-
nia Supreme Court. This explication includes individual sections
on each of the aggravating and mitigating circumstances contained
in the statute and the interpretations given them by the courts.
Also included are discussions of the death penalty hearing
procedures with emphasis on the prosecutor’s penalty phase closing
argument and penalty phase jury instructions. The book also
explains the mandatory review function of the Pennsylvania Supreme
Court which is required of all death penalty cases.

Of interest are the discussions of the various constitutional
challenges which have been leveled against the statute and the
procedures employed in capital cases at the guilt and penalty
phases and the citations to the appellate decisions which have
addressed and resolved them. Of particular note are the United
States Supreme Court decisions in the area of capital punishment
which are analyzed in light of Pennsylvania’s procedures and case
law.

This book is an attempt to identify all of the important aspects of
the prosecution of a death penalty case and all of the issues which
may confront the capital litigator--from the investigation through
the appeal--and to provide the capital litigator with the means to
address them successfully. You will be the judge of its adequacy.




TRIAL PREPARATION

Every successful trial, whether capital or non-capital, begins

with proper trial preparation. Clearly, because of the
seriousness of the capital case, trial preparation must be
extraordinarily extensive. These are cases that cannot be

tried by simply "picking up the file."

In the best of all scenarios, trial preparation begins, not
after the charges have been filed or submitted for review, but
rather, at the time of the discovery of the homicide. It
means visiting the crime scene, with the police and/or medical
examiner, preferably while the victims’ bodies are still
there. It means vigilant observation of the investigators’
work, encouraging the taking of certain photographs, the
saving of certain evidence, recognizing at this very early
stage of the proceedings the dramatic persuasive impact you
can paint for the jury through these exhibits. This view and
the chance to obtain these exhibits with your personal trial
foresight imputed into them are only available this one time--
at the scene of the crime--and your words at trial can only
have more emotional appeal if you have visited the scene at
this time because the full import of the tragedy will already
be imprinted in vyour mind. You will remember it and you will
have at trial the confidence that can only come from this
intimate and personal connection with the murder.

The cases hereinafter cited reemphasize the importance of
prosecutors working in close cooperation with the police from
the beginning of investigations, particularly in serious
cases. Despite traditional Yturf battles" between the
investigating and the prosecutorial agencies, these cases make
a compelling argument for prosecutorial involvement £rom the

beginning.
A. Complete familiarity with the case. As in any case, a
capital case begins with preparation for a trial. The

prosecutor must be completely familiar with everything
that occurred during the investigation of the case, incl-
uding complete familiarity with the police file and all
evidence, physical, documentary, or otherwise, in the
case.

B. Confidence. This complete familiarity is necessary so.
that you will have at trial the confidence to persuade a
jury to render this most difficult verdict. If you are
unsure of yourself it will surely show in your words and
actions and you will not present a convincing case.

C. Disclosure. Complete familiarity with the case. Compl-
ete familiarity is important for another reason--so that
you, the prosecutor, can properly fulfill your discovery
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and constitutional disclosure obligations in a timely fa-
shion. "Trial by ambush" will not be tolerated in any
case, let alone a capital case. Commonwealth v. Schwar-
tz, 419 Pa. Super. 251, 615 A.2d 350 (1992) guoting Com-
monwealth v. Moose, 393 Pa. Super. 379, 574 A.2d 661
(1990), affirmed 529 Pa. 218, 602 A.2d 1265 (1992) (new
trial required in non-capital murder case because of
untimely disclosures in violation of discovery rules).
See also Commonwealth v. Shelton, ~ Pa. ___ , 640 A.2d
892 (1994) (xeversal ordered where prosecutor violated
mandatory discovery rule requiring disclosure of identi-
fications of defendant and used undisclosed information
to "ambush" the defendant by disclosing it in prosecu-
tor’s opening statement; citing Moose, supra, for the
proposition that "[t]rial by ambush is contrary to the
spirit and letter" of the rules of discovery "and cannot
be condoned"); and Commonwealth v. Thiel, 323 Pa. Super.
92, 100, 470 A.2d 145, 149 (1983) (condemning "gamesman-
ship in criminal prosecution” in relation to prosecutor’s
failure to properly respond to discovery requests).

Additional investigation. This complete familiarity also
benefits the prosecutor by allowing him or her to direct
any additional investigation that is required in a timely
fashion and to be better prepared to try the case.

General Observations.

1. A prosecutor has an affirmative duty to ask the
_investigating officers if they have provided the
prosecutor with all police reports in the case, to
obtain any missing reports, to review the entire
police file in the case, and to inspect all the
physical evidence secured by the police in the case
or related cases. Obtaining this knowledge early
in this stage will greatly aid the prosecutor’s
preparation, will assist in the prosecutor’s pre-
sentation at trial, and will avoid embarrassment
and potential problems (including reversals of
convictions and possible bars to retrials) caused
by untimely disclosures or failures to disclose.

a. The prosecutor’s search should not be limited
to the primary police or law enforcement
agency handling the investigation. Oftentimes
other agencies have rendered assistance.
While that activity may be reflected in the
prime agency’s reports, they will not contain
the actual reports of the assisting agency.
These might ing¢lude, for instance, a local
police department assisting the State Police
or county detectives (or vice-wversa) or the
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coroner or medical examiner. They could also
include non-law enforcement governmental
agencies such as fire departments or ambulance
associations. An EMT who arrives at a murder
scene and takes a dying declaration from the
victim who identifies someone other than the
defendant as his assailant has exculpatory
evidence which must be provided to the de-
fense. The EMT’'s report (if there is one)
must be obtained, particularly if its sub-
stance is not otherwise reflected in a police
report.

If the investigating officer has interviewed a
witness or potential witness and prepared a summary
of the interview which purports to be based on
information provided by the witness, the prosecutor
should review the summary with the witness before
trial for accuracy. If the witness says that the
summary does not accurately reflect the information
attributed to the witness, a new report, accurately
reflecting the witness’ information, should be pre-
pared. Such a procedure will avoid surprise to the
prosecutor at trial. It will also aveoid the un-
seemly prospect of the investigating officer being
called by the defense to contradict the witness,
based on the officer’'s mistaken report. (NOTE: A
summary of an interview is not a statement of the
person interviewed unless the person adopts the
summary, either by signing it or otherwise. None-
theless, trial courts frequently ignore this "legal
technicality" and allow this type of impeachment.
The suggested procedure helps to avoid this problem
and assists the prosecutor in better preparing the
case. Also, while this suggested procedure will
result in yet another witness statement which will
be subject to disclosure to the defense either in
discovery or for cross-examination, the safer
course is to avoid contradictions and surprise.)

The wise prosecutor will document his requests for
case-related information from the police and other
agencies involved in an investigation. This docu-
mentation could become crucial if, at some point,
it is learned that evidence favorable to the de-
fense was withheld. It could spell the difference
between the granting of a new trial and the dis-
charge of a defendant.




II. DISCOVERY.

A. Constitutional Obligations.

1. The Due Process Clause imposes certain disclosure
obligations on prosecutors.

a.

A prosecutor may not knowingly use perjured
testimony. Napue v. Illinois, 360 U.S. 264,
79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); and
Commonwealth v. Hallowell, 477 Pa. 232, 383
A.2d 909 (1978). See also Commdnwealth v.
Bagzemore, 531 Pa. 582, 614 A.2d 684 (1992)
(reminding prosecutors of their obligation
under Pennsylvania Rule of Professional Con-
duct 3.3 (a) (4) which provides that "[a] lawyer
shall not knowingly...offer evidence that the
lawyer knows to be false. If a lawyer has
offered material evidence and comes to know of
its falsity, the lawyer shall take reasonable
remedial measures").

1) A prosecutor’s use of such testimony will
result in the grant of a new trial.
Hallowell, supra (murder conviction re-
versed due to use of perjured testimony) .

2) If the use is knowing, retrial will prob-
ably be barred under the Pennsylvania
Double Jeopardy Clause. See Commonwealth
v. Smith, 532 Pa. 177, 615 A.2d 321
(1992) (retrial barred for intentional
non-disclosure of exculpatory evidence).
Compare Commonwealth v. Moose, 424 Pa.
Super. 579, 623 A.2d 831 (1993) (explain-
ing Smith as not creating "a per se bar
to retrial in all cases of intentional
prosecutorial misconduct" but only "in
cases where the prosecution intentionally
deprived the defendant of a fair tyrial"
or, stated differently, where there is a
showing that the Commonwealth "specifi-
cally undertook to prejudice the defen-
dant to the point of denying him a fair
trial;" asserted misconduct did not bar
retrial); Commonwealth v. Rightley, 421
Pa. Super. 270, 617 A.2d 1289 (1992)
(Smith zrule not wviolated; retrial not
barred) ; and Commonwealth v. Manchas,
Pa. Super. ___, 633 A.2d 618 (1993)
(Smith distinguished; Rightley cited;
prosecutor’s failure to "fully comply"
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with discovery rules did not prejudice
defendant; no remedy required).

A prosecutor may not knowingly fail to correct
perjured testimony. Giglio v. United States,
405 U.S. 150, 92 8.Ct., 763, 31 L.Ed.2d 104
(1972); and Commonwealth v. Wallace, 500 Pa.
270, 455 A.2d 1187 (1983). ESee_also Common-
wealth v. Bazemore, supra (reminding prosecu-
tors of their obligation under Pennsylvania
Rule of Professional Conduct 3.3(b) not to
present any testimony that they know to be
false and to correct false testimony which
comes to their attention after the fact but
prior to the conclusion of the proceeding).

1) A prosecutor’s use of such testimony will
result in the grant of a new trial.
Wallace, supra (murder conviction rever-
sed and sentence of death vacated because
of failure to correct perjured testimony
of star witness).

2) If the use is knowing, retrial will prob-
ably be barred under the Pennsylvania
Double Jeopardy Clause. See Commonwealth
v. Smith, supra. Compare Commonwealth v.
Moose, 424 Pa. Super. 579, 623 A.2d 831
(1993) (explaining Smith as not creating
"a per se bar to retrial in all cases of
intentional prosecutorial misconduct" but
only "in cases where the prosecution
intentionally deprived the defendant of a
fair trial" or, stated differently, where
there is a showing that the Commonwealth
"specifically undertook to prejudice the
defendant to the point of denying him a
fair trial;" asserted misconduct did not
bar retrial) ; and Commonwealth v,
Rightley, 421 Pa. Super. 270, 617 A.2d
1289 (1992) (Smith rule not wviolated;
retrial not barred); and Commonwealth v.
Manchas, __ Pa. Super. ____, 633 A.2d 618
(1993) (Smith distinguished; Rightley
cited; prosecutor’'s failure to "fully
comply" with discovery zxrules did not
prejudice defendant’ no remedy required) .

A prosecutor may not withhold, and must dis-
close, material, exculpatory evidence. Brady
v. Marvland, 373 U.S. 83, 83 S8.Ct. 1194, 10
L.Ed.2d 215 (1963). See alsc United States v.
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Agurs, 427 U.8. 97, 96 S.Ct. 2392, 49 L.Ed.2d
342 (1976); United States v. Bagley, 473 U.S.
667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985);
Wallace, supra; Hallowell sgupra; and Common-
wealth v. Moose, 529 Pa. 218, 602 A.2d 1265
(1992) .

1) Exculpatory evidence is that which ex-
trinsically tends to establish a defend-
ant’s innocence of the crime or crimes
charged as opposed to that which, al-
though favorable, is merely collateral or
impeaching. Commonwealth v. Gee, 467 Pa.
123, 354 A.2d 875 (1976), overruled on
other grounds Commonwealth v. Brady, 510
Pa. 123, 507 A.2d 66 (1986); and Common-
wealth v. Redmond, 395 Pa. Super. 286,
577 A.2d 547 (1990) appeal dismissed 528
Pa. 601, 600 A.2d 190 (1992). Even with-
out a request from the defense the prose-
cutor is required to disclose exculpatory
evidence to the defense.

a) The rule of Brady also applies to
evidence which is '"potentially ex-
culpatory" to the defendant. See
Commonwealth v. Smith, 532 Pa. 177,
615 A.2d 321 (1992).

b) Neither "the mere existence of other
suspects" nor "investigative follow
up of a lead" (as by taking a blood
sample from a person for comparison
purposes) "is evidence favorable to
the accused which 1is material to

guilt or punishment." Commonwealth
v. Crews Pa. , 640 A.2d 3985
(1994) (disclosure not required

under discovery rules since capital
defendant failed to show that infor-
mation was material or how disclo-
sure would have benefitted defense).

2) For Brady purposes, evidence is material
only if there is a reasonable probability
that, had the evidence been disclosed to
the defense, the result of the proceeding
would have been different. A "reasonable
probability" is a probability sufficient
to undermine confidence in the outcome of
the proceeding. United States v. Bagley,
supra; Commonwealth v. Santiago, 405 Pa.
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3)

4)

Super. 56, 591 A.2d 1095 (1991) (Bagley
test applied; undisclosed evidence was
material under this standard; new trial
required) .

NOTE: Prior to its 1985 decision in

Bagley, the United States Supreme Court
announced differing tests for materiality
in dealing with non-disclosure guestions
depending on whether there was a general
reguest for all exculpatory information,
a specific request, or no request at all.

See United States v. Bagley, supra (de-

scribing tests). The Pennsylvania Su-
preme court applied thege different tests
depending on the circumstances. See
Commonwealth wv. Hallowell, supra; and
Commonwealth wv. Wallace, supra. In

Bagley, the United States Supreme Court
"standardized" the test for materiality.
This standard was utilized by the Superi-
or Court in £szntiago, supra. Bagley
notwithstanding, the Pennsylvania Supreme
Court has continued to note the previous-
ly announced materiality standards de-
pending on whether the request was "gen-
eral" (undisclosed evidence is material
if it creates a reasonable doubt that did
not otherwise exist) or ‘“specific" (un-
disclosed evidence might have affected

the outcome of the trial). See Common-
wealth v. Moose, 529 Pa. 218, 602 A.2d
1265 (1992) ("general request" test met;
new trial ordered); and Commonwealth wv.
Green, Pa. , 640 A.2d 1242 (1994)

(though citing Bagley, supra, Court ruled
that where a general request is made
"evidence is material *“if the omitted
evidence creates a reasonable doubt that
did not otherwise exist..."; general test
met; conviction reversed; new trial or-
dered) .

If undisclosed evidence 1s not material
in a constitutional sense, no relief is
required. See Agurs, supra. Accord
Green, supra (evidence was material; new
trial ordered).

The Brady rule applies to evidence favor-
able to the defense, including impeach-
ment evidence where the reliability of a
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given witness may be determinative of
guilt or innocence. United States v.
Bagley, supra; and Commonwealth v. Moose,
supra. See also Commonwealth v. Manchas,
____Pa. Super. __, 633 A.2d 618 (1993)
("In some circumstances, evidence tending
to impeach the credibility of a witness,
if possessed by the Commonwealth, may be
material and subject to discovery under
Rule 305B(1)"; citing cases).

a) While the disclosure obligations
described in this section generally
arise in a pretrial context, they
may arise before a preliminary hear-
ing, particularly if later use of
preliminary hearing testimony is
requested by the Commonwealth. In
Commonwealth v. Bazemore, 531 Pa.
582, 614 A.2d 684 (1992), the prose-
cution sought to introduce the pre-
liminary hearing testimony of a
witness who asserted his privilege
against self-incrimination when
called at trial. By invoking the
privilege the witness became un-
available. Generally, the prior
sworn testimony of the witness would
be admissible as a statutory excep-
tion to the hearsay rule, provided
the defendant against whom the prior
testimony was being offered had a
full and fair opportunity to cross-
examine the witness. 1In Bazemore,
the Court concluded that the defen-
dant was not given that opportunity
because, at the time the witness
testified at the preliminary hear-
ing, the defendant was not aware of
the considerations which had been
offered to the witness by the Com-
monwealth in exchange for his coop-
eration and testimony. Since the
defendant would be denied the oppor-
tunity to place this substantial
impeachment evidence before the
trial jury, the prosecution could
not use the prior sworn testimony at
trial. While the Bazemore Court was
careful to say that it was not ad-
vancing the time for discovery to a
time before preliminary hearing, the

9




5)

6)

smart prosecutor will be sure that
the defense has this type of infor-
mation for use at the preliminary
hearing in order to overcome the
problem encountered in Bazemore.

The Brady rule is particularly important
in capital cases where there are separate
proceedings for the determination of
guilt and for punishment; the rule ap-
plies to evidence which is relevant to
the defendant’s guilt or punishment. A
prosecutor’s failure to disclose evidence
which the defense could use to mitigate
the sentence, i.e. to call for a sentence
less than death, will result in a new
sentencing proceeding. Brady itself
actually involved evidence relevant only
to sentence in a capital case. The vio-
lation resulted only in a new sentencing
proceeding.

For Brady purposes, the intent of the
prosecutor is irrelevant; relief, in the
form of a new trial (at least), is re-
quired even 1if the non-disclosure of
material, exculpatory evidence resulted
from the prosecutor’s ignorance or a
mistaken belief that the information was
not exculpatory. It is the character of
the evidence, not the character of the
prosecutor, that results in constitution-
al error and reguires a new trial.
Commonwealth v. Jenking, 476 Pa. 467, 383
A.2d 195 (1978); Agurs, supra; Moose, su-

pra.

If the police are in possession of excul-
patory or potentially exculpatory evi-
dence at or before trial and this evi-
dence is not disclosed to the defense, a
Brady violation occurs and relief is
required, even if the prosecutor is un-
aware of the existence of the evidence.
See Commonwealth v. Smith, 532 Pa. 177,
615 A.2d 321 (1992). In light of Smith
there appears to be an affirmative duty
on the part of prosecutors to search out
evidence that police or other law en-
forcement or governmental agencies have
in their possession. Even if the defense
has equal access to this information, the
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8)

prosecutor should acquire it and disclose
it. But see Commonwealth v. Ross, 424
Pa. Super. 570, 623 A.2d 827 (1993)
(where defense has equal access to infor-
mation requested in discovery it abuses
discovery rules by seeking such informa-
tion from the prosecution).

If the prosecutor withholds exculpatory
evidence with the intent to deny the
defendant a fair trial, the Pennsylvania
Double Jeopardy Clause will bar a defen-
dant’s retrial. Commonwealth v. Smith,
532 Pa. 177, 615 A.2d 321 (1992).

a) In Smith, the prosecutor withheld
evidence of favorable sentencing
treatment afforded a key Common-
wealth witness, as well as physical
evidence which supported the defense
contention that others committed the
crime. This physical evidence was
in the possession of police during
trial and learned by the prosecutor
shortly after trial. This informa-
tion was withheld from the defense
while the prosecution continued to
argue to uphold death the penalty on
appeal. Application of this new
standard of double jeopardy under
the State Constitution barred the
defendant’s retrial for the murders
of a mother and her two young chil-
dren. In discharging the defendant
the Court observed, as had the lower
courts which considered the case,
that neither the prosecutor’s office
nor the investigating police agency
could take any pride in the way this
murder case was handled at trial and
on appeal.

b) Relying on Smith, a trial court
granted a double jeopardy motion
after remand for a new trial in
Commonwealth v. Santiago, 405 Pa.
Super. 56, 591 A.2d 1095 (1991).
The trial court ruled that the pros-
ecution had improperly suppressed a
statement by a witness who initially
identified someone other than Santi-
ago as the murderer of a police
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c)

officer. Prior to trial, the wit-
ness recanted this statement. Under
Brady v. Maryland, the defense was
entitled to, but did not receive,
the first, exculpatory statement.
Also suppressed were other witness
statements which would have support-
ed the defense theory. These state-
ments the trial court likened to the
undisclosed physical evidence in
Smith. Also suppressed was informa-
tion concerning a sentencing agree-
ment with a witness. The court also
found that the original trial court
was in possession of Brady material
but failed to disclose it to the
defense. The court characterized
the Commonwealth’s arguments against
disclosure as '"disingenuous and
misleading." The court found it
"incredible" that these items of
favorable evidence were not dis-
closed due to oversight or uninten-
tionally on the part of the trial
prosecutor. The court, in granting
the Smith-double Jjeopardy motion
filed on Santiago’s behalf gaid: "I
believe that some of the
activity...at the original trial was
totally unnecessary, and it just
serves to further demonstrate, in
some person’s mind, that the prose-
cutorial function is win at all

costs." Commonwealth v. Santiago,
No. 8509-0221-0223 September Term,
1985 (Phila. C.P.; 10/15/92;
Mazzola, J.) appeal pending ___ Pa.
Super. ___, __ A.2d __ (1993)
(Commonwealth’s appeal from dis-
charge order). Such tactics will

not be tolerated!

After remand for a new trial in
Commonwealth v. Moose, 529 Pa. 218,
602 A.2d 1265 (1992), wherein the
Supreme Court referred the matter to
the Disciplinary Board of the Su-
preme Court of Pennsylvania because
of its "deep concern over the con-
duct of the Commonwealth,” Id., at
240 n.12, 602 A.2d at 1276 n.1l2, the
defendant asked that the case be
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dismissed on double jeopardy
grounds. He argued that the prose-
cutor acted intentionally in not
disclosing favorabile impeachment
material relating to a key witness.
The trial court denied relief based
on the Superior Court’s decision in
Commonwealth v. Smith, supra, noting
that, while the Supreme Court had
granted allowance or appeal and had
heard argument, it had not vyet
ruled. Moose appealed the denial of
his motion to the Superior Court.
The Superior Court affirmed the
denial of the double jeopardy mo-
tion, distinguishing Smith in that
here, unlike Smith, it could not be
construed that the conduct at is-
sue--violations of the criminal
discovery rules and the Brady doc-
trine during Moose’s first trial--
intentionally deprived Moose of a
fair trial. Commonwealth v. Moose,
424 Pa. Super. 579, 623 A.2d 831
(1993). See also Commonwealth v.
Rightley, 421 Pa. Super. 270, 617
A.2d 1289 (1992) (no Smith wviola-
tion; retrial not barred).

9) If the trial court is aware of material,
exculpatory evidence of which the defen-
dant is not aware, the trial court has a
due process duty equal to the prosecu-
tor’s duty to disclose that evidence to

the defendant. Commonwealth v. Santiago,
405 Pa. Super. 56, 591 A.2d 1095 (1991).

B. General Obligations.

1.

Prosecutors are well advised to adhere to their
obligations under the discovery rules. See
Pa.R.Crim.P. 305. Gamesmanship in criminal prose-
cution will no longer be tolerated. Being overly
strict or 1literal in complying with discovery
obligations, whether upon request or as required by
constitutional due process, is fraught with danger.
A misjudgment will result in the granting of a new
trial, may result in the dismissal of the charges
and discharge of the defendant, and could subject
the offending prosecutor to disciplinary action.
See Commonwealth v. Moose, 529 Pa. 218, 602 A.2d
1265 (1992) (Supreme Court, after granting new
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trial for discovery and Brady violations, referred
prosecutbr to Disciplinary Board because of its
"deep concern over the conduct cof the Common-
wealth") .

a. Violations of these rules discovered at ox
before trial may be remedied by the trial
court by ordering the offending party to
permit discovery or inspection, by granting a
continuance, by prohibiting the offending
party from introducing the evidence not dis-
closed, or by entering any order the trial
court deems just under the circumstances.
Pa.R.Crim.P. 305E. See Commonwealth v. Moose,
529 Pa. 218, 602 A.2d 1265 (1992) (Rule 305E
quoted; continuance properly ordered under
circumstances; conviction reversed for other
rule and constitutional discovery violations).
Accord Commonwealth v. Moosge, 424 Pa. Super.
579, 623 A.2d 831 (1993); (under Pa.R.Crim.P.
305E remedy for discovery violation is a new
trial). See also Commonwealth v. Shelton,
Pa. ___, 640 A.2d 892 (1994) (violation of
Pa.R.Crim.P. 305B(1) (d) (relating to mandatory
disclosure of circumstances and results of
identification of the defendant) required
reversal of conviction and new trial since
trial court did not otherwise remedy the

violation). But see Commonwealth v. Manchas,
Pa. Super. , 633 A.2d 618 (1993) (since

prosecution’s failure to "fully comply" with
discovery rules did not prejudice defendant no
remedy was required).

b. Violations of these rules discovered after
trial may result in the grant of a new trial.
Commonwealth v. Moose, 529 Pa. 218, 602 A.2d
1265 (1992) (new trial required in non-capital
murder case because of untimely disclosures in
violation of discovery rules); Commonwealth v.
Wallace, 500 Pa. 270, 455 A.2d 1187 (1983)
(violation of Rule 305B required new trial).
Accord Commonwealth v. Moose, 424 Pa. Super.
579, 623 A.2d 831 (1993) (under Pa.R.Crim.P.
305E remedy for discovery violation is a new

trial). See also Commonwealth v. Shelton,
Pa. , 640 A.2d 892 (1994) (violation of

Pa.R.Crim.P. 305B(1) (d) (relating to mandatoxry
disclosure of circumstances and results of
identification of the defendant) required
reversal of conviction and new trial since
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trial court did not otherwise remedy the

violation). But see Commonwealth v. Manchas,
Pa. Super. , €33 A.2d 618 (1993) (since

prosecutor’s failure to "fully comply" with
discovery rules did not prejudice defendant no
remedy was reguired).

1) A new trial may be granted even if the
discovery violation was unintentional on
the part of the prosecutor. See Common-
wealth v. Chambers, 528 Pa. 558, 599 A.2d
630 (1991) (a violation may occur "irre-
spective of the good or bad faith of the

prosecution"). See algso Commonwealth v.
Jdenkins, 476 Pa. 467, 474, 383 A.2d 195,
198 (1978) ("It is the effect [of the

concealed evidence] on the right to a
fair trial, not the prosecutor’s state of
mind, that results in reversible error.
Cf. United States v. Agurs, 427 U.S. 97,
110, 96 S.Ct. 2392, 2400, 49 L.Ed.2d 342,
343 (1976)"). "If the suppression of
evidence results in constitutional error,
it is because of the character of the
evidence, not the character of the prose-
cutor.” Jenkins, supra.

a) Where a prosecutor’s failure to
fully comply with discovery zxrules
dces not prejudice the defendant, no
remedy is required. Commonwealth v.
Manchas; supra. '

2) If a prosecutor intentionally undertakes
to violate the discovery rules to preju-
dice a defendant to the point of the
denial of a fair trial, the Commonwealth
may be barred from retrying the defendant
under the Double Jeopardy Clause of the
Pennsylvania Constitution, Pa. Const.
art. I, § 10. See Commonwealth v. Smith,
532 Pa. 177, 615 A.2d 321 (1992). Com-
pare Commonwealth v. Moose, 424 Pa. Su-
per. 579, 623 A.2d 831 (1993).

3) The prosecution does not violate discov-
ery rules when it fails to provide the
defense with evidence that it does not
possess and of which it is unaware during
pretrial discovery. Commonwealth wv.
Flood, 426 Pa. Super. 555, 627 A.2d 1193
(1993), citing Commonweaith v. Chew, 338
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(1985). This is so even if that evidence

is in police custody. Commonwealth v.
Bonacurgo, 500 Pa. 247, 251 n.3, 455 A.2d
1175, 1177 n.3 (1983). See also Common-

wealth v. Chambers, 528 Pa. 558, 599 A.2d
630 (19921); and Commonwealth v. Woodell,
344 Pa. Super. 487, 496 A.2d 1210 (1985).
NOTE: The cases addressing this point
have found (or at least indicated) that
the information that was not disclosed
was not "Brady material" (i.e. not excul-
patory). A different rule applies (re-
sulting in relief to the defendant) if
the information is "Brady material." See
Commonwealth wv. Smith, supra, and para-
graph II.A.l.c.7) "Discovery; Constitu-
tional Obligations," above.

c. Pa.R.Crim.P. 305B (1) (a) which mandates disclo-
sure by the Commonwealth of "any evidence
favorable to the accused which is material
either to guilt or punishment, and which is
within the control of the attorney for the
Commonwealth" does not require the disclosure
of "[tlhe mere existence of other suspects" or
"investigative follow up of a lead, as by
blood comparison." Neither is evidence favor-
able to the accused which is material to guilt
or punishment. Commonwealth v. Crews __ Pa.
., 640 A.2d 395 (1994) ("We decline the
opportunity to interpret Rule 305 (B) (1) (a) to
require disclosure of every fruitless lead
followed by investigators of a crime"; even in
a capital case).

Discovery rules may not be used by defense counsel
to compel the prosecution to obtain evidence to

which the defense has equal access. Commonwealth
v. Schwartz, 419 Pa. Supexr. 251, 615 A.2d 350
(1992). See also Commonwealth v. Ross, 424 Pa.

Super. 570, 623 A.2d 827 (1993) (defense counsel
abused discovery rules by seeking from prosecution
information it already had).
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III.

VOIR DIRE.

A.

General Points Of Interest.

1.

The jury selection phase of trial, i.e. voir dire,
in a capital case is considered by many as the most
important phase of trial. They may very well ke
right. You cannot get a death penalty verdict from
a jury on closing arguments alone. You nust per-
suade the jury from the very beginning of the triail
commencing with the voir dire examination.

Please remember that jurors are people with feel-
ings, beliefs and emotions. You are asking them to
do something unnatural, that is sentence somebody
to death, in essence, to "kill" that person. Ycu
must, therefore, prepare them psychologically for
this difficult decision through the wvoir dire
process.

A significant number of people may say they are
"for" the death penalty, but, emotionally and psy-
chologically cannot impose it. Many death penal-
ties are not obtained because prosecutors fail to
conduct a searching and thorough voir dire. They
choose rather to deceive themselves into thinking
that the juror who says he’s for the death penalty
will automatically vote for it. A good prosecutor
will, through voir dire, recognize this juror and
either get him prepared psychologically to impose
the death penalty, or, strike him either through a
challenge for cause or a peremptory challenge.

Psychologically preparing a juror and determining
the strength of his non-opposition to the death
penalty must involve asking the juror not just the
one standard question about the death penalty;
several searching and probing questions from dif-
ferent perspectives will accomplish this goal
without running afoul of a "repetitious" objection.

Prepare your voir dire questions prior to Jjury
selection; distribute copies to the trial judge,
and defense counsel.

Plan ahead for the type of jury you want. Each
case 1s different and you must vary the make up of
your jury based upon the facts of your case, and/
or who the defendant is, and/or who the victim was,
etc.
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You should follow your own instincts on a juror;
don’t reject or select a juror based simply on some
"stereotype". For example, some people say, "never
pick a heavy set, female juror," or, a "physically
attractive juror"; some people say "pick community
leaders, supervisors or foremen". I say pick
intelligent, but strong, law abiding jurors, jurors
who are not afraid to make a decision and follow
through on their decision. It’s their honesty,
integrity and strength of character you should look
for in each instance.

When selecting a juror, it is also extremely impor-
tant to recognize Jjury compogition, i.e., what
jurors have already been selected, and, are waiting
in the pool. A good jury for conviction is a com-
patible one. Remember you have to persuade all 12
jurors. An eccentric person, a loner, someone too
intelligent, or too attractive may not f£it in.

Be sincere and be serious. If you are simply per-
functorily reading or asking the death penalty
questions, or, are doing so in a quick or cursory
fashion, it will tell the juror you are not sexrious
or sincere about the questions or his or her an-
swers; therefore, when you ask for death in the
penalty phase he or she will remember your attitude
in voir dire, second guess you and say, "the prose-
cutor really doesn’t want the death penalty." You
must treat the subject matter of death on voir dire
with all of the seriousness and sincerity it de-
serves. You, yourself, must personally believe
that the defendant is guilty and that the defen-
dant’s actions not only deserve, but demand the
death penalty. Otherwise, for God’s sake, don’t
ask for it!

B. Subjects You Must Cover In Voir Dire.

1.

Whether or not a juror has any moral, religious or
conscientious objections to the imposition of the
death penalty and whether the juror would vote to
impose it on this defendant?

That the Commonwealth has the burden of proof-
proof beyond a reascnable doubt-but not proof
beyond all doubt or to a 100% mathematical certain-
ty. For example, you might ask, "Because this is a
case involving the death penalty, would you want to
be 100% absolutely sure, even though the law says
you still can convict if you have ‘a’ doubt so long
as it is not a reasonable doubt?"
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That a death penalty case is divided into two
separate and distinct parts:

a. determination of guilt phase - i.e., where the
prosecutor must prove guilt beyond a reason-
able doubt.

b. penalty phase - i.e., where the prosecutor

must prove the aggravating circumstances, and
that they outweigh any mitigating circumstanc-
es.

Explain the aggravating circumstances statute and
whether the juror understands it and can follow it.

Decisiveness and Strength of Juror-Can the Juroi

Impose the Death Penalty?" Ask questions designed
to test a juror’s ability to follow the law, decide

the case, and be a proponent for you in the jury
room.

a. For example, "if you found the defendant
guilty of murder in the first degree, and,
found that the Commonwealth proved that the
aggravating circumstances outweighed the
mitigating, would you follow the law and the
instructions of the judge and vote to impose
the death penalty on the defendant?" See
Commonwealth v. Colson, 507 Pa. 440, 459, 490
A.2d 811, 821 (1985).

b. Also, get the juror to look at the defendant,
and then ask, "if you, the juror voted for the
death penalty, would you be able to come into
open court, face the defendant, and, when the
jury is polled, stand and announce that the
sentence is ‘death’?" Commonwealth v. Holland,
518 Pa. 405, 543 A.2d 1068 (1988); Common-
wealth v. Bright, 279 Pa. Super. 1, 420 A.2d
714 (1980). See Commonwealth v. Pacini, 224
Pa. Super. 497, 307 A.2d 346 (1973).

c. Is there a spouse, friend or family member
that will criticize a "death" verdict? Will
this have any bearing on your decision?

d. Has the juror thought about the kind of case
tlat deserves the death penalty? This ques-
tion 1is a great question to be used right
after the juror says he or she is not opposed
to the death penalty. See Commonwealth v.
Colson, supra. It gives the juror an opportu-
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nity to talk, and he or she just might state
that your kind of case is one in which the
juror would impose the death penalty. It also
tells you the amount of thought the juror has
put into this philosophical, but, now, very
real issue.

"Will you, the Jjuror, avoid finding the
defendant guilty of first degree murder in the
first half of the case because you don’t want
to face the admittedly tougher question of
life or death in the penalty half of the
case?" If the answer is '"no", reinforce the
juror’s assertion by asking a quick follow up
question: "So, as I understand your answer if
you have to reach the question of life or
death, you will not shirk from that duty, if,
the evidence warrants, is that correct?"
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Iv.

CASELAW ON VOIR DIRE.

A.

Witherspoon Standard.

1.

Until 1985, Witherspoon v. Tllinois, 391 U.S. 510,
88 S.Ct. 1770, 20 L.Ed.2d 776 (1968), was the key
case in terms of what a prosecutor could/could not
ask a prospective juror on voir dire in order to
determine the juror’s views on the death penalty.
Witherspoon held that a sentence of death would be
vacated where the prosecutor had excluded or ex-
cused prospective jurors from the venire simply for
voicing general opposition to the death penalty or
for expressing conscientious or religious scruples
against its infliction. Accord Commonwealth v.
Gray, 415 Pa. Super. 77, 608 A.2d 534 (1992).

Witherspoon held that the prosecution could chal-
lenge a venireman for cause only if the venireman
made it "unmistakenly clear" that he would "auto-
matically vote against the imposition of capital
punishment without regard to any evidence that
might be developed at the trial." The Court further

‘held, "the most that can be demanded of a venireman

in this regard is that he be willing to consider
all of the penalties provided by state law, and
that he not be irrevocably committed, before the
trial has begun, to vote against the penalty of
death regardless of the facts and circumstances
that might emerge in the course of the proceed-
ings." Witherspoon, 391 U.S. at 522, n.21, 88 S.Ct.
at 1777, n.21, 20 L.Ed. 24 at 785, n.21.

wWitt Standard.

On January 21, 1985, the United States Supreme
Court decided the case of Wainwright v. Witt, 469
U.S. 412, 105 S.Ct. 844, 83 L.Ed. 2d 841 (1985),
which modified the Witherspoon standard. See also
Darden v. Wainwright, 477 U.S. 168, 106 S.Ct. 2464,
91 L.Ed.2d 144 (1986). Under Witt, to excuse a
juror on Witherspoon all that is necessary is that
the juror’s attitudes toward the death penalty be
such that they may "prevent or substantially impaixr
the performance of his duties as a juror in accor-
dance with his instructions and his oath."

Witt now permits a prosecutor to ask prospective
jurors whether they could impose the death penalty,
rather than merely if they could consider it.
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The Witt standard is drawn from Adams v. Texas, 448
U.s. 38, 100 S.Ct. 2521, 65 L.Ed.2d 581 (1980).
The Pennsylvania Supreme Court analyzed the
Witt/Adams test as follows:

The Adams test dispensed with Witherspoon
requirements for exclusion that it be "“unmis-
takeably clear" that the juror would either
automatically vote against the imposition of
the death penalty without regard to the evi-
dence, or had an attitude toward the death
penalty that would prevent him from making an
impartial decision as to the defendant’s
guilt.

Commonwealth v. Peterkin, 511 PFa. 299, 311 n.8, 513
A.2d 373, 379 n.8 (1986). See alsc Commonwealth v,
Lewis, 523 Pa. 466, 567 A.2d 1376 {1989); and
Commonwealth v. Jasper, 531 Pa. 1, 610 A.24d 949
(1992)

Witt requires the prospective jurors to state that
their attitudes toward the death penalty will not
prevent them from making an impartial decision as
to guilt or innocence, or prevent them from fol-
lowing their oaths as jurors.

In Pennsylvania, following Witt, jurors can now be
excused if they state that they could not impose
the death penalty or could not render a verdict of
guilty of first degree murder because of the pos-
sibility of imposing death. Commonwealth v. Buehl,
510 Pa. 263, 380, 508 A.2d 1167, 1175 (1986);
Commonwealth v. Peterkin, 511 Pa. at 311, 513 A.2d
at 379; Commonwealth v. Baker, 511 Pa. 1, 511 A.2d
777 (1986); Commonwealth v. Jones, 501 Pa. 162, 460
A.2d 739 (1983); Commonwealth v. Aulisio, 514 Pa.
84, 522 A.2d 1075 (1987); Commonwealth v. Williams,
514 Pa. 62, 522 A.2d 1058 (1987). Commonwealth wv.
Colson, 507 Pa. 440, 490 A.2d 811 (1985).

The Pennsylvania Supreme Court has ruled that
jurors were properly excluded for cause as they
were "substantially impaired" where they indicated
that it would be "very hard" to impose the death
penalty, or, they expressed uncertainty as to
whether they could "face" the defendant and "an-
nounce" a death verdict. Commonwealth v. Holland,
518 Pa. 405, 543 A.2d 1068 (1988). It is also true
that jurors who "wavered" on the death penalty but
who, in the discretionary judgment of the trial
judge were not excludable for cause, could legally
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be peremptorily struck by the prosecution. Common-
wealth v. DeHart, 512 Pa. 235, 516 A.2d4 656 (1986).
In Commonwealth v. ILewis, 523 Pa. 466, 567 A.2d4
1376 (1989), the Pennsylvania Supreme Court clearly
stated that the appropriate criteria for excluding
jurors for cause is the standard set forth in Adams
v. Texas, 448 U.S. 38, 100 S.Ct. 2521, 65 L.Ed. 24
581 (1980) ("a juror should be struck for cause
when the juror’s views towards the death penalty
would substantially impair or prevent the juror
from performing his duties").

a. Application of this standard does not offend
the State constitutional right to a jury
representing a falr cross-section of the
community. Pa.Const.art. I, § 9. Common -
wealth v. Young, _ Pa. ___, 637 A.2d 1313
(1993). BSee also Commonwealth v. Young, 524
Pa. 373, 572 A.2d 1217 (1990); and Common-
wealth v. DeHart, 512 Pa. 235, 516 A.2d 656
(1986) .

"[V]enirepersons who are unable to perform their
duties impartially and faithfully at the sentencing
stage of the trial may be excused for cause.
[citations omitted] This includes prospective
jurors who clearly express antagonism to testimony
by police that they will be prejudiced in the
case.!" Commonwealth v. Jasper, 531 Pa. 1, 8, 610
A.2d 949, 953 (1992) (in addition to wupholding
exclusions for cause because of "firm," "strong,"
or "absolute" opposition to the death penalty,
exclusion for cause based on "distrust of police so
strong that [juror] would not follow the court’s
instructions" upheld).

Where the prosecution seeks to remove a juror for
cause under Witherspoon, the prosecution has burden
of establishing cause for the removal. Common -

wealth v. Jasper, supra.

If the Commonwealth’s questions are suffi-
ciently precise and on point and the venire-
person’s answers are certain and unequivocal,
it is certainly possible for the [triall court
to determine that cause has been shown such
that further gquestioning is unnecessary. A
trial judge has wide latitude in supervising
the manner in which voir dire is conducted,
including the power to prevent further voir
dire when responses to death qualification
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10.

11.

questions prove that additional inquiry will
be fruitless.

Id. at 9, 610 A.2d at 953 (trial court opined that
attempts at rehabilitation by defense counsel would
have been fruitless and that any excluded venire-
person who changed his or her mind if further
questioning had been allowed would have been "whol-
ly unworthy of belief").

The United States Supreme Court held in Davis v.
Georgia, 429 U.S. 122, 97 S.Ct. 399, 50 L.Ed.2d 339
(1976), that if one juror was excluded in violation
of the Witherspoon standard, that improper exclu-
sion required reversal of the sentence of death.
The Court has reaffirmed Davis v. Georgia in Gray
v. Misgissippi, 481 U.S. 648, 107 8.Ct. 2045, 95
L.Ed.2d 622 (1987).

Gray v. Mississippi, supra, is the case where "two
wrongs don’t make a right." The trial judge hed

improperly denied several prosecutorial challenges
for cause on veniremen who were unequivocally
opposed to the death penalty. The prosecutor then
had to use peremptory strikes. Later, a juror
initially expressed some confusion and doubt about
the death penalty, but then stated she could vote
to convict and impose the death penalty. The
prosecutor had used up all his peremptory challeng-
es so he made a challenge for cause. The judge
acknowledged that he made errors in his earlier
rulings, forcing the prosecutor to use up all his
peremptory challenges, and, so, even though this
last juror was qualified to serve under Wither-
spoon/Witt, he granted--albeit improperly--the
prosecutor’s challenge for cause. The Supreme
Court held this procedure to be constitutionally
flawed and overturned the death penalty. The Court
suggested that if the trial judge recognizes that
he made erroneous ruling on veniremen, the correct
response would be to dismiss the venire sua sponte
and start afresh. QGray v. Mississippi, 481 U.S. at
663 n.13, 107 S.Ct. at 2054 n.13 95 L.Ed.2d at 636
n.13 (1987).

But, as the Court explained, not every error which
affects the compositicn of the jury requires auto-
matic reversal. In Ross v. Oklahoma, 487 U.S. 81,
108 S.Ct. 2273, 101 L.Ed.2d 80 (1988), the Court
refused to vacate a death sentence where the trial
court erroneously refused a defense request to
remove a juror for cause, thereby forcing the
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12.

defendant to use a peremptory challenge. The Court
expressly stated that the rule in Gray is limited
to the facts of that case. "The loss of a peremp-
tory challenge, " wrote the Court, does not consti-
tute "a violation of the constitutional right to an
impartial jury." Id. at 88 S.Ct. at 2278, L.Ed.2d
at 90. "So long as the jury that sits is impar-
tial," explained the Court, "the fact that the
defendant had to use a peremptory challenge to
achieve that result does not mean the Sixth Amend-
ment was violated.?” Id. at 88, S.Ct. at 2278,
L.Ed.2d at 90. The Court noted that none of the
twelve (12) jurors who eventually decided the case
was challenged for cause by the defendant, and the
defendant has never even suggested that any of the
twelve (12) was not impartial.

N.B. The key procedural point here seems to be that
the juror was requested to be excused for cause by
the defense and not the prosecuticn and the recited
facts concerning the eventual composition of the
jury were clearly suggestive of an admittedly fair
and impartial jury.

Query: Isn’t this a "Harmless Error" analysis test
for jury selection, which the U.S. Supreme Court
expressly rejected in 1987 in Gray v. Mississippi?

Despite the general relaxation of Pennsylvania's
waiver rules in direct appeals from the imposition
of the death penalty, Commonwealth v. Zettlemoyer,
500 Pa. 16, 454 A.2d 937 (1982), cext. denied, 461
U.8. 970, 103 S.Ct. 2444, 77 L.Ed.2d 1327 (1983),
Witherspoon claims are waivable. Commonwealth v.
Jaspexr, 531 Pa. 1, 9 n.6, 610 A.2d 949, 953 n.6
{1992); and Commonwealth v. Lewis, 523 Pa. 466, 567
A.2d 1376 (1989). Such claims are also subject to
a harmless error analysis. Id. (assuming
Witherspoon error 1in improperly excluding four
jurors for cause, errvr was harmless since Common-
wealth still had seven peremptory challenges re-
maining at the conclusion of jury selection; the
Commonwealth could have used its remaining peremp-
tories to strike these jurors; error was, there-
fore, harmless). Cf. Ross v. QOklahoma, supra. But
see Gray v. Mississippi, supra (rejecting this
argument) .

C. Death Qualified Jurors.

In Lockhart v. McCree, 476 U.S. 162, 106 S.Ct. 1758, 90
L.Ed.2d 137 (1986), the Supreme Court held that a "death
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qualified" jury does not violate a defendant’s Sixth
Amendment right to an impartial, fairly-drawn jury.

1. Chief Justice Rehnquist, in his majority opinion,
stated:

McCree’s impartiality argument apparently is
based on the theory that, because all individ-
ual Jjurors are to some extent predisposed
towards one result or another, a constitution-
ally impartial jury can be construed only by
‘balancing’ the various predispositions of the
individual jurors. Thus, according to McCree,
when the State ‘tips the scales’ by excluding
prospective Jjurors with a particular view-
point, an impermissibly partial jury results.
We have consistently rejected this view of
jury impartiality, including as recently as
last term when we squarely heid that an impar-
tial jury consists of nothing more than jurors
who will conscientiously apply the law and
find the facts. Wainwright v. Witt, 469 U.S.
412, 105 S.Ct. 844, 83 L.Ed.2d 841 (1985)
(emphasis added); see also Smith v. Phillips,
455 U.S. 209, 217, 102 S.Ct. 940, 71 L.Ed.2d
78 (1982).

Lockhart v. McCree, 476 U.S. at 178, 106 S.Ct. at
1767, 90 L.Ed.2d at 150-51.

2. When faced with "statistics" allegedly showing
conviction proneness of death-qualified juries, the
United States Supreme Court and the Pennsylvania
Supreme Court rejected them.

a. In Commonwealth v. Szuchon, 506 Pa. 228, 484
A.2d 1365 (1984), Justice Larsen wrote in a
6-1 opinion: "Appellant claims that the scien-
tific and socioclogical surveys and data cur-
rently available have now conclusively estab-
lished the prosecution-proneness of ‘death
qualified’ juries and asks this Court to take
judicial notice of this data to £find his
conviction impermissibly tainted. This we
decline to do as we have consistently done in
the past. (citations omitted). Appellant has
made no showing, on_the record that the pro-
cess of ‘death-qualifving’ a jury tainted his

conviction in any way, and his ‘judicial
notice’ concept must be rejected - such a

loose concept of judicial notice would make a
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mockery of the adversary system..." Id. at
257, 484 A.2d at 1381.

b. Justice Rehnquist speaking for the majority in
Logckhart v. McCree, supra, also rejected the
applicability of these studies and statistics,
calling some "too tentative and fragmentary,"
Lockhart, 467 U.8. at 171, 106 S.Ct. at 1763,
90 L.Ed4.2d at 146, and of others, that he had
"serious doubts about the wvalue of these
studies, " and that at least one was "fundamen-
tally flawed." Id. at 171-73, 106 S.Ct. at
1763-64, 90 L.Ed.2d at 146-47.

It is interesting to note that Szuchon was decided
prior to the United States Supreme Court’s decision
in Witt case and that Mr. Justice Larsen and the
Pennsylvania Supreme Court correctly anticipated
the Witt decision and the Lockhart v. McCree deci-
sion.

The Pennsylvania Supreme Court has specifically
cited the Lockhart v. McCree decision with approv-
al. Commonwealth v. Jermyn, 516 Pa. 460, 533 A.2d
74 (1987); Commonwealth v. Peterkin, 511 Pa. at
310, n.7, 513 A.2d at 378, n.7; (1986) Commonwealth
v. DeHart, 512 Pa. at 250, 516 A.2d at 664; Com-
monwealth v. Bryant, 524 Pa. 564, 574 A.2d 590
(1990) ; Commonwealth v. Strong, 522 Pa. 445, 563
A.2d 479 (1989); Commonwealth v. Basemore, 525 Pa.
512, 582 A.2d 861 (1990); Commcnwealth v. Lambert,
529 Pa. 320, 603 A.2d 568 (1992); and Commonwealth
v. McCullum, 529 Pa. 117, 602 A.2d 313 (1992). See
also Commonwealth v. Gray, 415 Pa. Super. 77, 608
A.2d 534 (1992). In Lambert, supra, the Pennsylva-
nia Supreme Court specifically noted the holding of
Lockhart v. McCree "that the ‘death qualification’
process is consistent with guarantees of a fair
trial." Commonwealth v. Tambert, supra, at 336,
603 A.2d at 576.

Allowing the Commonwealth to peremptorily challenge
prospective jurors who indicate some difficulty in
imposing the death penalty does not violate the
fair cross-section requirement of the State Consti-

tution. Pa.Const.art. I, § 9. Commonwealth v.
Young, Pa. 637 A.2d 1313 (1993) (citing

DeHart, supra, which followed Lockhart, supra).

Death qualificaticn of Jjurors does not violate
Article I, § 4 of the Pennsylvania Constitution,
Pa. Const., Art I, § 4, which provides: '"No person
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who acknowledges the being of a God and a future
state of rewards and punishments shall, on account
of his religious sentiments, be disqualified to
hold any office or place of trust or profit under
this Commonwealth." Asking a venireperson if he or
she has any religious, moral or philosophical scru-
ples which would prevent him or her from voting for
the imposition of the death penalty in a proper
case is not concerned with religion or with the
religion of the venireperson. The question goes to
the ability of the person to accept responsibility
as a juror. Commonwealth v. Lewig, 523 Pa. 466,
567 A.2d 1376 (1989). Accord Commonwealth v.
Lambert, 529 Pa. 320, 603 A.2d 568 (1992) (that
source of venireperson’s opposition to imposition
of the death penalty is religious belief is irrele-
vant to the law).

Death qualification is appropriate where a person
is tried for first degree murder and the Common-
wealth reasonably believes that there are aggravat-
ing circumstances at the voir dire. Commonwealth
v. Scarfo, 416 Pa. Super. 329, 611 A.2d 242 (1992)
(prosecution could reasonably believe that murder
prosecution was a capital case because facts indi-
cated that shooting of victim caused a grave risk
of death to others).

There is no equal protection violation in death
penalty cases in that a defendant may request a
trial before a 3judge who is not "death prone"
whereas, in a jury trial, the jury is "death qual-
ified." Since the judge is duty bound by the same
law as jurors, there is no difference in treatment
if the circumstances warrant a death penalty.
Commonwealth v. Strong; 522 Pa. 445, 563 A.2d 479
(1989) .

A capital defendant is not entitled to two separate
juries, one for a determination of guilt and one
for a determination of punishment. Such a practice
is precluded by section 9711 (a) (1) of the Sentenc-
ing Code, 42 Pa.C.S. § 9711(a) (1). Commonwealth v.
Haag, 522 Pa. 388, 562 A.2d 289 (1989). ,

COMMENT: In my view, questioning a juror about his
ability to impose the death penalty does not make
the juror "conviction prone". Death penalty voir
dire questions certainly are provocative, and,
cause the juror to examine his fundamental beliefs
and strengths. But there is nothing wrong with
this process. Socrates, through questioning,
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stimulated minds to search for truth and creativi-
ty. Law school professors emulate hig method.
Educators at all levels prepare our youth mentally
and psychologically for the future every day in our
school systems. We are likewise prepared to take
momentous and life-altering tests by SAT, LSAT, and
BAR Review Schools. Even military units train and

prepare their recruits for the duty of killing in

time of war. But that does not mean that all who
are trained will do it in war, and, most assuredly,
the vast majority of military personnel upon re-
turning to civilian life are not "prone to kill" in
numbers more significant than any other segment of
the population. Indeed, in my view, upon returning
to civilian life, they are just like jurors, having
been prepared to do their duty they are, nonethe-
less, capable of examining the circumstances of a
situation and freely choosing not to kill but,
rather, to seek a non-violent alternative.

In short, death penalty questioning of a juror is a
recognition of the tremendous decision with which a
juror may be faced. It shows a sensitivity for the
juror’s feelings in the task that lies ahead, and,
it initiates the gradual learning process that will
be followed by the evidence and the Court’s in-
structions on the law that will enable the juror to
objectively and fairly decide the case. It 1is,
after all, only common decency and common sense.

Voir Dire After Witherspoon And Witt. The Following Are

Some

1.

Sample Questions Which Can Be Used:

Do you have any personal, moral or religious be-
liefs against the imposition of the death penalty
in any case?

Is your opposition to the death penalty such that
you would automatically vote against sentence of
death for this defendant, regardless of the facts
of the case.

Knowing that I am seeking a verdict of first degree
murder, and that if the defendant is so convicted,
I, as prosecutor for the Commonwealth, will be
seeking to have the defendant sentenced to death by
you, the jury, is vyour opposition to the death
penalty such that it will substantially impair your
ability to follow the law and convict the defendant
of first degree murder when first degree murder is
proven beyond a reasonable doubt?
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4. In all fairness can you set aside your opposition
(oxr, your hesitancy) to the death penalty and
decide this case based on the law the judge gives
you and the facts and circumstances of the case?

5. Are you so irrevocably opposed to the death penalty
regardless of the facts and circumstances of the
case, that you cannot decide this case following
the law the judge gives you?

6. Can I assume from your statements that you cannot
impose the death penalty on this defendant even
where the law says the circumstances warrant you
considering such a verdict?

E. "Reverse - Witherspoon" Question: Life Qualifying The
Jury.

1. In Morgan v. Illinois, U.s. ; , 112 S.Ct.

2222, 2225, 119 L.Ed.2d 492, 497 (1992), the Court

was asked the following question: "whether, during

voir dire for a capital offense, a state trial
court may, consistent with the Due Procegs Clause
of the Fourteenth Amendment, refuse inquiry into
whether a potential Jjuror would automatically
impose the death penalty upon conviction of the
defendant." The Illinois Supreme Court had reject-
ed Morgan’s claim "that, pursuant to Ross v. Okla-
homa, 487 U.S. 81 [,108 S.Ct. 2273, 101 L.Ed.2d 80]

(1988), woir dire musc include the ‘life quali-
fying’ or ‘reverse-Witherspoon’ question upon
request." Morgan v. Illinois, supra, at , 112

S.Ct. at 2227, 119 L.Ed.2d at 499. The Supreme
Court reversed and vacated Morgan’s sentence of
death. The Court said:

A juror who will automatically vote for the
death penalty in every case will fail in good
faith to consider the evidence of aggravating
and mitigating circumstances as the instruc-
tions require him to do. Indeed, because such
a juror has already formed an opinion on the
merits, the presence or absence of either
aggravating or mitigating circumstances is
entirely irrelevant to such a juror. There-
fore, based on the requirement of impartiality
embodied in the Due Process Clause of the
Fourteenth Amendment, a capital defendant may
challenge for cause any prospective juror who
maintains such views. If even one such juror
is empaneled and the death sentence is im-
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posed, the State is disentitled to execute the

sentence.
Id. at , 112 S.Ct. at 2229-30, 119 L.Ed.2d at
502-503.

In Moxgan, the venire members answered most or all
of the following questions or variations thereon:
"‘*‘Would you follow [the trial judge’s] instructions
on the law, even though you may not agree?’?";
whether the juror "could be fair and impartial";
"‘Do ynu know of any reason why you canrot be fair
and impartial?’"; "‘Do you feel you can give both
sides a fair trial?’" Each juror who sat in judg-
ment on Morgan "swore an oath to 'well and truly
try the issues...between the...State...and the
defendant...and a true verdict render according to
the law and the evidence." Id. at ___, 112 S.Ct.
at 2226-27, 119 L.Ed.2d at 499. The Court held
that such questions and oath are insufficient to
satisfy the constitutional requirements. The Court
observed "that a juror could, in good conscience,
swear to uphold the law and yet be unaware that
maintaining [a belief that a sentence of death
should be imposed ipso facto upon conviction of a
capital offenses] would prevent him from doing so."
Id. at ___, 112 S.Ct. at 2233, 119 L.Ed.2d at 507.
The Court ruled that "[a] deiendant on trial for
his life must be permitted on voir dire to ascer-
tain whether the prospective jurors function under
such misconception." Id.

Seating a Jjuror in violation of the principle
announced in Morgan, just as seating a juror in
violation of Witherspoon, results only in vacating
the sentence of death. Such a violation "has no
bearing on the wvalidity of [the] conviction.

Witherspoon [v. TIllinois], 391 U.S. at 523, n.21
[,88 s.Ct. at 1777, n.21, 20 L.Ed.2d at 785,

n.21}." Morgan v. Illinoig, U.8. at , n.11,
112 S§.Ct. at 2235, n.l1l1, 119 L.Ed.2d at 509, n.1l1l.

In Commonwealth v. Jermyn, 516 Pa. 460, 533 A.2d 74
(1987), the Supreme Court was faced with a claim,
before Morgan, supra, that trial counsel was inef-
fective in failing to "life qualify" prospective
jurors during jury selection, "i.e. to eliminate
from the jury individuals who would not, in a
proper case, impose a sentence of life imprison-
ment." The court rejected this claim on direct
appeal for a variety of substantive and procedural
reasons including, inter alia, failure to meet the
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test for ineffective assistance and failure to
provide the transcript of the jury selection pro-
ceedings. The court also observed that there was
no authority for the proposition. This claim was
later presented in a petition filed under the Post-
Conviction Relief Act, Pennsylvania’s vehicle for
collateral review of a criminal conviction. Jermyn
claimed his trial counsel was ineffective for not
requesting "life qualification questioning" during
jury selection; that his appellate counsel was
ineffective for not marshalling the authorities
from the other states on this issue and for not
obtaining a transcript of jury selection; and that
appellate counsel was ineffective for not raising
the issue in a petition for writ of certiorari in
the United States Supreme Court. The court reject-
ed Jermyn’s arguments finding the claim had been
previously litigated and, therefore, could not form
the basis for relief under the Post Conviction
Relief Act. The claim that appellate counsel was
ineffective for failiug to seek certiorari review
in the Supreme Court was similarly rejected because
Jermyn was unable to c¢ite any Pennsylvania or
federal law requiring life qualification. Common-

wealth v. Jermyn, 533 Pa. 194, 620 A.2d 1128
(1993). Jermyn II was argued on May 7, 1992,

before the United States Supreme Court’s decision
in Morgan v. Illinois, supra. This may account for
why Jermyn’s brief cited no federal authority for
"life qualification" proposition. Moreover,
Jermyn’s case became final on direct appeal in late
1987 or early 1988, several years before Morgan was
decided. Moxgan came several years after Jermyn’s
trial counsel selected his jury and several years
after his appeal was prepared and argued. General-
ly, trial or appellate counsel will not be found
ineffective for failing to predict changes in the
law.

F. Excusing Jurors For Cause - Strategy Suggestions.

1.

When a prospective Jjuror equivocates on the
Witt/Witherspoon questions, the prosecution must
find a way either to educate the juror, bring him
around and get him committed to follow and apply
the death penalty law, or, in the alternative, to
exclude that Jjuror, either through a cause or
peremptory challenge. It is essential that a
challenge for cause must be presented only after
the record clearly demonstrates that the juror’s
ability to follow the law would have been "substan-
tially impaired" under the Adams-Witt standard.
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See Gray v. Mississippi, 481 U.S. 648, 107 S.Ct.
2045, 95 L,.Ed.2d 622 (1987).

Disqualification of a juror is to be made by the
trial judge based on the juror’s answers and de-
meanor. Commonwealth v. DeHart, 512 Pa. at 248,
516 A.2d at 663; Commonwealth v. Colson, 597 Pa. at
454, 490 A.2d at 818; Commonwealth v. Holland, 518
Pa. 405, 543 A.2d 1068 (1988); Commonwealth v.
Jasper, 531 Pa. 1, 610 A.2d 949 (1992).

Individual answers may seem equivocal, but they
must be taken in context to determine if cause is
present. There is no set catechism that the jurors
must recite to be excused for cause. All the cases
where death penalties have been reversed on Wither-
spoon/Witt grounds seem to state that the challenge
was granted before the juror had sufficiently
committed himself against the death penalty. This
point was driven home by Justice Blackmun, speaking
for the U.S. Supreme Court in Gray v. Mississippi,
supra. He wrote:

Although the trial judge acknowledged that
some of the venire members had responded to
the prosecutor’s questioning in language at
least suggesting that they would be excludable
under Witherspoon, supra, the judge agreed
with defense counsel that the prosecutor had
not properly questioned earlier venire mem-

bers. Gray v. Missigsippi, 481 U.S. at 662,
107 S8.Ct. at 2053, 95 L.Ed.2d at 635.

The Court then gave instructional advice that it
directed at the trial judge but has equal appli-
cability to counsel, as well:

In order to avoid errors based on this type of
failure to establish an adequate foundation
for juror exclusion, Mississippi law requires
the trial judge himself to question the venire
members...Had he done so, despite their ini-
tial responses, the venire members might have
clarified their positions upcn further ques-
tioning and revealed that their concerns about
the death penalty were weaker than they origi-
nally stated. It might have become clear,
that they would set aside their scruples, and
serve as jurors. The inadequate questioning
regarding the venire members views in effect
precludes an appellate Court from determining
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whether the trial judge erred in refusing to
remove them for cause.

Gray v. Missigsippi, 481 U.S. at 662-63, 107 S.Ct.
at 2053, 95 L.Ed.2d at 635-36.

Therefore, you must pose "follow up" questions to
the jurors. Make each give you a direct, unequi-
vocal "yes or no" answer. Then the record will be
clear. Even the trial judge, if he 1is really
interested in an error-free voir dire, should help
you along in the voir dire of a particular juror if
you have '"schooled" him in the proper judicial
standard under Witt. He himself, on request for
help from you, may ask the question which gets the
direct answer, or, definitely prints up the juror’s
vacillation. Indeed, as the dissenters in Gray V.
Mississippi, supra, led by Justice Scalia pointed
out, extensive "further questioning" is absolutely
necessary now in light of the majority opinion.
But see Commonwealth v. Jasper, 531 Pa. 1, 610 A.2d
949 (1992) (need not allow defense the opportunity
to attempt to rehabilitate a venireperson whose
opposition to death penalty is clearly and unequiv-
ocally stated at outset).

To effectively determine the true feelings of
jurors on the death penalty issue, the jurors
should be questioned one-on-one. This was not done
by the trial court in Gray v. Mississippi and it
caused jurors to "lie" to escape jury duty, which
eventually upset the judge and prosecutor so much
that erroneous judgements were made. Then, too, it
has become fashionable to be in favor of capital
punishment. Consequently, peer pressure in group
questioning may fail to explore actual prejudice
against the imposition of the death penalty.
Accordingly, even though the judge may have prelim-
inarily informed the jurors that it is a possible
death penalty case, and inguired of the venire as a
group if any members have any objections to the
death penalty, do not accept their "silence" as
dispositive of the matter. You must explore it
one-on-one. But see Commonwealth v. Gray, 415 Pa.
Super. 77, 608 A.2d 534 (1992) (despite defendant’s
contention that he was denied eye-to-eye contact
during trial judge’s voir dire on racial prejudice
questions asked at interracial capital trial, trial
court did not abuse discretion in conducting voir
dire as group).
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Do "one-on-one" questioning in the courtroom in a
formal setting, with appropriate distance f£rom the
juror. You must make direct eye contact with the
juror. Let him know by your tone of wvoice, the
questions you ask, and your body language that you
are serious and sincere, and want an answer to your
questions in "all fairnmess" to the Commonwealth.
But see Commonwealth v. Gray, supra.

Aggressive_ Questiong For the "Wavering" Juror.
Here 1is a set of questions, which, if properly,
seriously and carefully propounded, will give you a
good insight into the strength and beliefs of a
juror.

a. "Could you follow the instructions on the law,
and if the aggravating outweighed the mitigat-
ing, would you vote to impose the death penal-
ty on this defendant?" (pointing to the defen-
dant) .

b. "Can you envision any circumstance for which
you would vote to impose the death penalty?
If so, please state them." See Commonwealth
v. Colson, 507 Pa. at 460, 490 A.2d at 821 -
and follow up.

c. "If the Judge were to tell you that it is the
law of Pennsylvania that, you could impose the
death penalty for one or more circumstances
called "aggravating" circumstances, and if the
Commonwealth proved beyond a reasonable doubt
just one aggravating circumstance and that
aggravating circumstance outweighed any miti-
gating circumstances, would you follow the law
and vote to impose death?"

d. This is my favorite question. This is the one
question that really penetrates and gets the
juror to think seriously and give you a sin-
cere and honest answer. "In all fairness to
the Commonwealth, can you xeally ever envision
yourself voting for the imposition of the
death penalty, knowing that it is only your
vote and your fellow juror’s votes that can
impose the death penalty, and that there is a
definite and certain finality to your deci-

sion?" "Only you know the answer to that
gquestion, so please search your heart and mind
and be frank and tell us?" (Stress fairness

and look the juror sincerely and straight in
the eye - do not avert your gaze - and give
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him time to fully respond.) I sometimes add
during the voir dire: "I’'m sorry to press you
on this matter so deeply; I mean no offense.
But you see we really have only one chance to
know if you can be a fair juror - fair to both
sides - and, if we are halfway through this
trial, and, vyou, then, realize on second
thought that you cannot ever impose the death
penalty, I, as the prosecutor will never know
that, and, so you would not be giving me or
the Commonwealth a fair trial. That’s why I
ask you these guestions now before we ever get
to the trial. We need to know your honest and
sincere opinion now - could you ever vote to
impose the death penalty on this defendant?"

Waiver Doctrine Applies to the Voir Dire. If you
can get the defense counsel to agree that a juror

should be excused for cause, that he has "no ob-
jection," under the Witherspoon or Witt standevd,
then, by all means, do it! The Supreme Court of
Pennsylvania has held that, even though the issue
of whether the exclusion was proper was one of
constitutional dimension, it could be "waived."
Commonwealth v. Jagper, 531 Pa. 1, 610 A.2d 949
(1992); Commonwealth v. Lewis, 523 Pa. 466, 567
A.2d 1376 (1989); Commonwealth v. Peterkin, 511 Pa.
299, 311, 513 A.2d at 379; (1986); Commonwealth v.
Szuchon, 506 Pa. at 255, 484 A.2d at 1380.

Harmless Error Doctrine Applieg to Voir Dire. If
at the conclusion of jury selection the Common-

wealth has sufficient peremptory challenges re-
maining so that it could have used these challenges
to strike any juror who was erroneously excluded
for cause, the error is harmless. Commonwealth v.
Lewis, 523 Pa. 466, 567 A.2d 1376 (1989). (Wither-
spoon error was harmless where four jurors were
arguably improperly excluded for cause but Common-
wealth still had seven peremptory challenges re-

maining) . Cf. Ross wv. Oklahoma, supra (without
saying so, Supreme Court does a "balancing" analy-
sis reminiscent of "harmless error" analysis). But

see Gray v. Mississippi, supra (court rejected
argument that Witherspoon error is harmless if

prosecutor has unused peremptory challenges) .

When is it too _late to strike a juror? In Common-
wealth v. Terry, 513 Pa. 381, 521 A.2d 398 (1987},

the Pennsylvania Supreme Court recently allowed the
prosecutor’s peremptory challenge of a seated but
unsworn Jjuror who stated that he could not impose
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the death penalty. The juror was also subject to
removal for cause although the prosecutor did not
make such a challenge. The Court noted that double
jeopardy attaches only when the Jjury is sworn,
citing Commonwealth v. Bronson, 482 Pa. 207, 2393
A.2d 453 (1978). See also Lesko wv. Lehman, 925
F.2d 1527 (3rd Cir. 1991).

Doeg the trial judge have the power to allow more

than the allotted number of peremptory challerges?
Answered in the negative by the Pennsylvania Su-

preme Court. Commonwealth v. Colson, 507 Pa. at
461, 490 A.2d at 822; Commonwealth v. Edwards, 493
Pa. 281, 426 A.2d 550 (1981).

G. Examples Of Jurors Properly Excluded For Cause.

1.

n

3.

Juror states that she has "personal but not reli-
gious" beliefs against the death penalty, and, that
she "thinks" it would interfere with her "judging
the guilt or innocence of the defendant."

HELD: Juroxr Properly Excluded. The U.S. Su-
preme Court in Wainwright v. Witt, supra, held
these statements sufficient to excuse this
juror for cause. Witt, 469 U.S. at 415-16,
105 S8.Ct. at 848, 83 L.Ed.2d at 846.

Juror states on the death penalty:

"It’s a term used to give life imprisonment, in
that sense I'm for it" in the context of the death
penalty being an academic question since it is not
carried out. But, if death penalties were carried
out in Pennsylvania he would not be in favor of it,
and, if it were to be carried out in this parti-
cular case, he might find some reservation with
returning a sentence of death.

EELD: Under Witt, cause challenge properly
upheld. These statements would have permitted
his decision "to be influenced by extraneous
considerations." (would it or would it not be
carried out), and further, "his views exhibit.
a misunderstanding of the law which would have
led him to misapply the court’s instructions."
Commonwealth v. Peterkin, 511 Pa. at 311, 513
A.2d at 379.

Juroxr states that as regards the judge’s instruc-
tions on reasonable doubt and the death penalty, he
"could not put the two together."
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HELD: Under Witt, properly excused. "His view
clearly expressed his inability to follow the
instructions of the Court." Id.

Juror states that she is "against" the death pen-
alty, and, "could not even impose a death penalty."

HELD: Properly excused for cause under Witt
or Witherspoon, Commonwealth v. Baker, 511 Pa.
at 18-20, 511 A.2d at 787. Accord Common-
wealth v. Jasper, 531 Pa. 1, 610 A.2d 949
(1992) (one juror said she "absolutely" would
not impose a death sentence; another said her
"personal beliefs [are] too strong" to impose
death penalty; a third said he had a "fixed
opposition to death" penalty; all properly
excluded under Witherspoon).

Juror states she could "never vote for the imposi-
tion of the death penalty."

HELD: Properly excused for cause under the
Witt or Witherspoon, Commonwealth wv. Baker,
511 Pa. at 18-20, 511 A.2d at 787.

Juror states: "it would be very difficult, I don’t
think so. Really, I don’t think I could agree to a
death penalty. I don’t think I could do that."

Q. You don’t know, do you?
A. (S8hakes head negatively) The way I feel now,
I'd say no.

HELD: Challenge for cause proper under Witt
or Witherspoon. Id. at 18-20, 511 A.2d at

7889.
Juror states: "It will probably be very hard for
me to decide for the death penalty....according to
my religion, it would be very hard.... I couldn’t

guarantee I would make the correct decision."

HELD: Juror properly excused for cause. Com-
monwealth v. Holland, 518 Pa. 405, 543 A.2d

1068 (1988). Accord Commonwealth v. Jasper,
supra (one juror "firmly opposed to death
penalty on religious grounds"; another ex-

pressed "unalterable religious opposition to
the death penalty"; both rroperly excluded

under Witherspoon) .
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11.

12.

Juror indicates that he is "not too sure" that he
could "face the defendant" and "announce the ver-
dict of the death penalty," and that he would feel
uncomfortable sitting as a juror in the case be-
cause of that aspect of the case.

HELD: Juror properly excluded for cause.
Commonwealth v. Holland, supra.

Juror states: "I do not believe in the death
penalty," and indicates that he cannot say for
certain whether he could put aside his personal
feelings if the law regquired him to impose the
death penalty.

HELD: Juror properly excluded for cause.
Commonwealth v. Holland, supra. Accord Com-
monwealth v. Jagper, supra.

Juror states she is "opposed to the death penalty"
and that she "could not participate in imposing the
death penalty, irrespective of" the evidence.

HELD: Juror properly excluded for cause.
Trial court (and reviewing court) must consid-
er the prospective juror’s demeanor as well as
his or her answers. Lesko v. ILehman, 925 F.24d
1527, 1547-48 (34 Cir. 1991).

Juror states she has moral reservations about the
death penalty, and a "98% fixed opinion against the
death penalty, but it is not 100%."

HELD: Challenge for cause not proper under
Witherspoon. See Commonwealth v, Griffin, 511
Pa. 553, 572, 515 A.2d 865, 873 (1986) But,
Query; Is it now a proper challenge for cause
under Witt’s "substantial impairment" stan-
dard? Also, the prosecution perhaps, should
have examined the juror’s opinions more
searchingly.

Juror states that as a nurse she is dedicated to
preserving life and would not vote to take it.

HEILD: Juror properly excluded for cause.
Commonwealth wv. Jasper, 531 Pa. 1, 610 A.2d
949 (1992).
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H. Improper Defense Questions/Challenges.

1.

It must be remembered that the purpose of the voir
dire examination is to provide an opportunity to
counsel to assess the qualifications of prospective
jurors to serve. Commonwealth wv. Drew, 500 Pa.
585, 588, 459 A.2d 318, 320 (1983). It is there-
fore appropriate to use such an examination to
disclose fixed opinions or to expose other reasons
for disqualification. Id. at 589, 459 A.2d at 320.
The Pennsylvania Supreme Court has held:

The law recognizes that it would be unrealis-
tic to expect jurors to be free from all pre-
judices.... We can only attempt to have them
put aside those prejudices in t