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To The Participants At The Juvenile Transfer Training: 

In late December, 1991, the state legislature enacted Chapter 488 which 
significantly amended the process by which juvenile offenders are bound over for 
trial to the adult court. The most important of these changes to the juvenile transfer 
statute affect homidde cases. 

The legal implications of these amendments are numerous and far-reaching. 
Today's program presents an opportunity to review several of the provisions of the 
new law which may be problematic for prosecutors. By examining the law closely, it 
is hop~d that we, as prosecutors, will gain a better understanding of its complex 
prOVISIOns. 

I am proud to be a co-sponsor with the Massachusetts District Attorneys 
Association of this seminar. I look forward to further collaborative training efforts 
on issues of concern to prosecutors in the future. 

In closing, I want to thank you for your attendaIJAiJ@"tK this program. I am 
confident that you will find the presentation the erials helpful to you in the 
prosecution of serious and violent juvenil enders er th new law. 
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THE JUVENILE TRANSFER CASE: 
AN OVERVIEW OF THE LAw.11 

JANE E. TEWKSBURY, ESQ. 
OFFICE OF THE ATTORNEY GENERAL 

BOSTON, MASSACHUSETTS 

I. OVERVIEW 

Massachusetts case law supports the view that 
non-criminal treatment of juveniles is preferred. A Juvenile 
v. Commonwealth, 370 Mass. 272 (1976), A Juvenile v. 
Commonwealth, 380 Mass. 552 (1980), COmmonwealth v. A Juvenile, 
383 Mass. 877, 878 (1981) 

A. No criminal proceedings shall be begun against a 
juvenile unless proceedings against him as a delinquent c.hild 
have been begun and dismissed. Comonwealth v. White, 365 Mass. 
301 (1974); M.G.L. c. 119, §74.(See Handout 1) 

B. In 1990, in Massachusetts, there were a total of 
118 "Part B" hearings, the result of which 11 juveniles have 
been bound over to adult court. (See Handout 2) 

II. §61 TRANSFER 

A. Threshold Criteria 

1. A child must be 14 years of age or older and 
charged with a state prison felony and 

a. Previous committment to DYS Q£ 
b. Charged with an offense involving an 

infliction or threat of infliction of 
serious bodily harm. (See Handout 3, A 
Juvenile v. COmmonwealth, No. 86-36 
(Sup. Jud. Ct. May 5, 1986) (Single 
Justice opinion holding that statutory 
rape is not an offense involving the 
infliction or threat of serious bodily 
harm). CQillpare with Commonwealth v. A 
Juvenile (No.1), 10 Mass. App. Ct. 
385, aff'd 383 Mass. 877 
(l981) (Negligent operation of a motor 
vehicle is an offense involving the 
infliction or threat of serious bodily 
harm). 

2. In every case in which the offense alleged 

.1/ The author wishes to acknowledge the contributions to this 
outline by Carolyn Keshian, Suffolk Law School. 



is murder in the first or second degree; 
manslaughter; armed assault with intent to 
rob pr murder; rape; forcible rape of a 
child; kidnapping; or armed burglary. (See 
Handouts 4A, 4B, 4C, M.G.L. c. 119, § 61 
(Pre-1990), (1990), (1991» 

(See Handouts 5A, SB, SC, Bulletins of the 
District Court, for purposes of legislative 
history on the transfer statute. See also Handout 
5D, The Statutory Evolution of the Transfer 
Issue.) 

B. District Court Rules 

1. Rule 208 requires that a transfer hearing be 
held: 

a. Whenever requested by the Commonwealth 
or ordered by the Court and, 

b. Pursuant to court order in cases 
involving the infliction or threat of 
infliction of serious bodily harm when 
the penalty for the offense is life 
imprisonment. (See Handouts 6 and 7, 
District Court Special Rules 208) 

NOTE: Rule 208, as appearing in the 
1992 edition of the Rules of Court, was 
promulgated in 1976, and therefore has 
been superceded by st~tutory amendments 
to M.G.L. c. 119, § 61. 

2. Rule 205 requires a seven day notice of a 
transfer hearing. (See Handout 8, Special 
Rules of the District Court 204, 205, 206, 
207) 

C. ~edure 

1. Arraignment - The Court may order a transfer 
hearing at any time. The Commonwealth must 
file a written request for a transfer 
hearing within seven (7) days of the 
arraignment, EXCEPT when the offense charged 
is one of the 8 designated offenses in which 
a hearing is automatic. (See Handout 9, 
Commonwealth's Motion for Transfer Hearing). 
All charges related to the same incident 
should be included in the same transfer 
hearing whether appearing in the same or in 
different complaints. 

2. A Motion to Amend Complaint is· needed since 
-2-



the nature of the offense, the fact that it 
is a state prison felony, the fact of a 
prior commitment to the Department of Youth 
Services, and the fact that the offense 
charged involves the infliction or threat of 
infliction of serious bodily harm will not 
be alleged in the complaint as required by 
M.G.L. c. 119, § 61. (See Handout 10, 
Commonwealth's Motion to Amend Complaint) 

3. The clerk then sends a Notice of Transfer 
hearing to the defense counsel, juvenile and 
juvenile's parents or guardians at least 
seven (7) days prior to the date scheduled 
for the hearing. (See Handout 11, Form 
DCM-ll) 

D. Time Standards 

Pursuant to the 1991 revisions of M.G.L. c. 119, 
§61, if the charge is murder in the first or 
second degree, manslaughter, rape, kidnapping, 
armed assault with intent to rob or murder, 
forcible rape of a child and armed burglary, the 
Part A or probable cause hearing must be held 
within fifteen days of the juvenile's first 
appearance before the court after the issuance of 
the complaint and the Part B or amenability 
hearing must be held within thirty days of the 
probable cause hearing. 

NOTE: These statutory chang~s supercede Standing 
Order of the District Court 2-88 and Standing 
Order of the Juvenile Court 1-88 for these 
offenses only. (See Handouts 12A & 12B). 

E. Open Cou~t Proceedings 

Chapter 267 of the Acts of 1990 amended M.G.L. c. 
119, § 65 to allow for proceedings to be open to 
the general public when the charge is murder in 
the first or second degree. ~ Newsgroup v. 
Commonwealth, 409 Mass. 627 (1991) (Statute 
allowing for open court proceedings in cases of 
murder in the first or second degree does not 
violate due process or equal protection 
principles.) 

NOTE: The court in Newsgroup acknowledged the 
fact that certain material in the Part B hearing 
should remain confidential, although the 
presumption is that the courtroom will remain 
open.Newsgroup v. Commonwealth, 409 Mass. 627, 
633-634 (1991) 

III. §72A TRANSFER 

-3-



A. Thr~sho1d Criteria 

1. Crime committed between the ages of 14 and 
17 Commonwealth v. A Juvenile, 407 Mass. 550 
(1990), Commonwealth v. Bousquet, 407 Mass.' 
854 (1990) and_ 

2. Defendant not apprehended until after age 
18. (For a discussion of the definition of 
the term "apprehended", see Common~]ea 1 th v. 
A Juvenile, 16 Mass. App. ct 251, 256, n.9 
(1983), Commonwealth v. A Juvenile, 406 
Mass. 31 (1989» 

NOTE: The 1991 Amendments revised M.G.L. c. 
119, §72 to provide that any child from 7 -
17 charged with murder in the first or 
second degree, manslaughter, rape, forcible 
rape of a child, or kidnapping (armed 
burglary and armed assault with intent to 
rob or murder are not included) and who is 
not apprehended until after age 18 is 
subject to a mandatory transfer hearing 
under M.G.L. c. 119, §61. This is a 
significant change since Section 72A sets 
forth the general procedure for cases where 
the juvenile is apprehended after age 18 and 
Section 72 originally contained 
jurisdictional provisions only. It is 
critical to note this amendment of Section 
72 removes the 6 offenses from Section 72A 
and results in the Commonwealth having to 
prove both dangerousness and nonamenability 
to rehabilitation pursuant to Section 61. 
Section 72A only requires a finding of 
dangerousness without requiring proof of 
nonamenability. (See Handout 13, M.G.L. c. 
119, §§ 72, 72A) 

B. Procedure - Such cases shall be heard in 
accordance with §§53-63 (except for 6 designated 
offenses, see above). (See Handout 14, Motion 
For Transfer Hearing pursuant to Section 72A) 

C. Outcome - Dismissal of the complaint and transfer 
of the defendant for trial as an adult Q£ 
dismissal of complaint and discharge of defendant. 

IV. PART A HEARING 

A. Stipulations and Submissions 

1. Probable cause stipulation. (See Handout 15) 

-4-
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2. Stipulations as to amenability or 
nOl).-amenabili ty to treatment. (See Handouts 
16 and 17) 

3. Stipulation to certain elements of the 
offense charged or to particular counts of 
the complaint. 

4. Stipulation that victim/witness testimony 
taken at the Part A hearing or at the Grand 
Jury be received at the Part B hearing on 
the issue of the nature, circumstances and 
seriousness of the offense. 

B. Probable Cause Hearing 

NOTE: The 1991 Amendments to c. 119, §61 
provide that the Commonwealth may proceed against 
the juvenile by filing an indictment in juvenile 
court/ses~ion and if the Commonwealth 
has proceeded by indictment than no probable 
cause hearing shall be held. Notwithstanding this 
provision, there is no statutory provision 
setting forth the procedure by which an 
indictment is returned against a juvenile. See 
Commonwealth v. A Juvenil~, 413 Mass 148, 149 n.2 
(1992). 

1. Co-defendants cases should be joined for 
purposes of probable cause only. But cf. 
Handout 7, Reporter's Note to Rule 208. 

2. Electronic recording of the proceedings by 
either party (~ Supp. Rules Crim. Pro. 9 
and 114) or by a steno-grapher upon motion 
of the juvenile. ~ M.G.L. c. 221, §91Bi 
Connaughton v. District 
CQurt of Chelsea, 371 Mass. 301 (1976). 

3. Court announces purposes of hearing. ~ A 
Juvenile v. CQmmQnwealth, 370 Mass. 272, 
279, n.9 (1976) 

4. Standard of proof. ~ A Juvenile v. 
Commonwealth, 375 Mass. 104, 106-107 (1978) 

5. outcome of Part A hearing. 

a. If probable cause is found, the case 
should be scheduled for a "show cause" 
hearing, if permitted by the court, and 
then for the Part B hearing. 

b. If no probable cause is found, the 
-5-
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complaint is dismissed and in the case 
of a §72A transfer, the adult is 
discharged. 

V. SHOW CAUSE HEARJNG 

A. Motions 

1. File motions at the conclusion of the Part A 
hearing (See Handouts 18, 19, 20, 21, 22, 
23, 24, 25 and 26) and present arguments 
for/against motions at the same time. 

2. Schedule a status hearing before the Part B 
hearing and issue subpoenas/court orders for 
the production of discovery materials on the 
status date. 

B. Status Hearing 

1. Issues of- confidentiality and privilege may 
require an in camera review of the records 
by the court. (See Handout 27) 

2. Agree on compliance dates for the production 
of the probation report and the exchange of 
expert reports. (See Handout 28, Probation 
Report) 

VI • PART B HEARING 

A. Legal Standard 

1. §61 - Judge must enter written findings 
based upon clear and convincing evidence that 

a. the child presents a significant danger 
to the public Qlld 

b. the child is not amenable to 
rehabilitation within the juvenile 
justice system. 

NOTE: In 1990, this section was 
amended to provide that in cases where 
the juvenile was charged with murder in 
the first or second degree, a 
rebuttable presumption exists in favor 
of these findings. In 1991, the crimes 
of manslaughter, armed assault with 
intent to rob or murder, rape, forcible 
rape of a child, kidnapping and armed 
burglary were added. In Part B 

-6-



hearings involving these offenses and 
where the rebuttable presumption is 
overcome, the Commonwealth's burden of 
proof is a preponderance of the 
evidence. ~ Commonwealth v. Dunn and 
Harris, Nos. 91-25140/91-25141 (Super. 
Ct. June 18, 1992) (Constitutional 
challenges to 1990 version of the 
juvenile transfer law reported to the 
Court of Appeals after Superior Court 
Judge's determination that these 
provisions of the transfer law do not 
violate due process or equal protection 
principles.) 

2. §72A - Only the first finding as to whether 
or not the child presents a significant 
danger to the public is required. 
Commonwealth v. A Juvenile, 16 Mass. App. 
Ct. 251, 257 (1983). 

NOTE: As noted above, a child charged with 
murder in the first or second degree, 
manslaughter, rape, forcible rape of a 
child, or kidnapping, who is apprehended 
after age 18 is proceeded against under §61 
and both findings - dangerousness and 
nonamenability - must be found. 

B. Factors to be considered 

1. §61 - In making his Part B findings, the 
judge must consider at least the statutory 
factors ~ ~ Juvenile v. COmmonwealth, 370 
Mass. 272, 282 (1976». No one single 
factor will be controlling. Ward v. 
Commonwealth, 407 Mass. 434, 437 (1990). 
These factors are: 

a. the nature, circumstances and 
seriousness of the alleged offense (Id, 
at 439); 

NOTE: In considering the factors a 
judge may attach substantial 
significance to the seriousness of the 
offense. ~ Ward v. Commonwealth, 
407 Mass. 434, 439 (1990), quoting Two 
Juveniles v. Commonwealth, 381 Mass. 
736, 743 (1980) 

b. the child's court and delinquency 
record; 

c. the child's age and maturity; 
-7-



d. the child's family, school and social 
history; 

e. the success or lack of success of any 
past treatment efforts of the child; 

f. the nature of services available 
through the juvenile justice system; 

g. the adequate protection of the publici 

h. the likelihood of rehabilitation of the 
child; ~ Commonwealth v. Matthews, 
406 Mass. 387 (1990) quoting A Juvenile 
v. Commonwealth, 370 Mass. 272, 283 
(1976) (The Commonwealth is not 
required to produce expert psychiatric 
testimony to prove juvenile is not 
amenable to rehabilitation. Accord 
Commonwealth v. Col~, 380 Mass. 30, 
35-38 (1980)i Commonwealth v. Costello, 
392 Mass. 393, 397 (1984» 

NOTE: The statute only requires that 
the judge focus on the minor's 
potential for successful treatment 
before the age of majority within the 
existing juvenile facilities. ~ 
Commonwealth v. Matthews, 406 Mass. 
380, 387 (1990), quoting Commonwealth 
v. A Juvenile, 370 Mass. 272, 283 (1976) 

2. §72A - Only the first four factors are 
relevant. The fifth factor is relevant to 
the extent that the 'likelihood of 
rehabilitation' has a broader application 
than 'amenability to treatment as a 
juvenile' and includes whatever 
rehabilitation as a juvenile may have 
occurred prior to the time of the hearing. 
~ Commonwealth v. A Juvenile, 16 Mass. 
App. Ct., 251, 257-258, (1983) 

C. Admissibility of evidence 

1. The standard for the admission of all 
evidence (including hearsay) is fundamental 
fairness. See McKeiver v. Pennsylvania, 403 

-8-



U.S. 528, 543 (1971), Breed v. Jones, 421 
U.S. 519, 537-538 (1975). 

2. The normal rules of privilege apply for the 
admission of privileged information. 

D. Proposed Findings of Fact and Memorandum of Law 
(See Handouts 29 and 30) 

E. Outcome of Part B Hearing 

1. If no transfer is ordered, the court must 
state its reasons in writing, and the case 
will be continued for trial in the juvenile 
court/session (§61). Unless the juvenile 
waives this provisioll l the trial must be 
heard by a different judge (§61). In the 
case of a §72A transfe~, the complaint is 
dismissed and the adult is discharged. 

NOTE: If determination at the Part B stage 
results in a decision to retain the juvenile 
in the juvenile justice system, and the 
offense charged is murder in the first or 
second degree, the juvenile should be 
indicted in order to obtain the mandatory 
sentence to the Department of Corrections as 
provided in M.G.L. c. 119, § 72. 

2. If no transfer is ordered, a second 
complaint may issue and a second transfer 
hearing may be held if new or additional 
evidence not previously available to the 
Commonwealth becomes available. ~ & 
Juvenile v. Commonwealth, 375 Mass. 104 
(1975). 

3. Following a decision llQt to transfer a 
juvenile proceeded against under c. 119, 
§61, the Commonwealth has ten days within 
which to exercise its right to appeal. 
Further proceedings in the juvenile 
court/session are stayed pending the entry 
of an order by the Appellate Court. 

NOTE: There is no right of appeal from a no 
transfer decision in a §72A case. 

4. An order of transfer does not affect 
unrelated juvenile complaints against the 
same juvenile. 

5. If a transfer is ordered, written findings 
-9-



VII. 

A. 

must be filed by the court, the juvenile 
complaint is dismissed and the 
juvenile/adult is arraigned on a district 
court complaint. 

NOTE! This may be problematic in the full 
time juvenile courts. 

BINDOVER 

Procedure - The clerk in the juvenile 
session/court transmits the judge's written 
findings, Order for Transfer; and the docket 
sheet reflecting the dismissal of the juvenile 
complaint and the arraignment, bail, etc. of the 
juvenile/adult on criminal complaint, to the 
adult District Court Session. 

NOTE: Again, this may be problematic in the full 
time juvenile courts. 

B. District Court - When the juvenile or the adult 
has been charged with offenses over which the 
District Court has jurisdiction, it is within the 
discretion of the district court judge in the 
criminal session to retain jurisdiction for trial 
in the District Court (See Handout 31, Motion for 
Retention of Jurisdiction in the District Court) 
or to bind the case over to the Superior Court 
for trial. See Distr.ict Attorney for the 
Northern District v. Lowell Division of the 
District Court, 402 Mass. 511 (1988). 

C. Superior Court 

1. It is within the discretion of the 
prosecutor in all transfer cases, following 
arraignment of the juvenile/adult on 
criminal complaints, to present the matter 
to the Grand Jury for indictment. No 
probable cause hearing should be held in the 
criminal session as either one has already 
been held as the Part A hearing of the 
transfer proceeding, or the juvenile has 
been previously indicted. 

NOTE: The indictment provided for in 
M.G.L. c. 119 §61, and M.G.L. c. 263, §4 as 
amended in 1991, does not appear to take the 
place of an indictment in the adult court 
following a transfer hearing. 

2. Only the Superior Court can adjudicate a 
juvenile delinquent and impose a juvenile 
disposition on a juvenile (c. 119, §58) 
following his transfer to the adult court. 
In addition, the juvenile must not have 
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8B-19A 

reached the age of IB prior to the 
delinquency finding or plea. (See Handout 
32, M.G.L. c. 119, §B3.) 

CAVEAT: A juvenile who is adjudicated 
delinquent and committed to DYS from the 
Superior- Court will be discharged from DYS 
upon reaching his/her 18th birthday except 
in the case of murder in the first or second 
degree, in which case, the commitment period 
is until age 21. (See Handouts 33 and 34, 
M.G.L. c. 120, § 16, M.G.L. c. 119, § 58) 

The Department of Youth Services may order 
the extention of a juveniles's committment 
if the Dep&rtment is of the opinion that 
release would be physically dangerous to the 
public. This order must be reviewed upon 
its merits by the committing court. (See 
Handout 35, M.G.L. c. 120, § 17) 

NOTE: Since c. 119, §83 gives the Superior 
Court the power only to make such 
disposition as may be made under §58, the 
Superior Court judge cannot commit a 
juvenile adjudicated delinquent for 
manslaughter to DYS until age 21 despite 
authority for the juvenile judge to do so in 
§72. 

D. Multiple Offenses 

If there are multiple offenses ar1s1ng out of the 
same incident, once the court determines that a 
transfer is appropriate in one or more of the 
offenses, it is the better practice (although not 
expressly authorized by the statute) to transfer 
all of the related offenses to the adult court. 
(See Handout 5B). 
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PROSECUTORIAL PITFALLS 

Ie PART A OF TRANSFER HEARING 

A. prQCeeding By' Indictment 

1. Jurisdiction of Juvenile Court 

(a) Challenge:' Does the Juvenile Court have 
jurisdictio~ to acoept a grand jury 
indictment? ' 

(b) Respo~: 'Section 61 states that the 
Commonwealth may proceed by indictment when 
a juvenile is charged with murder. The 
Juvenile Court'was created by statute and 
derives its power from the legislature. 
Sdh¢¢l committee Qf ~tcester v. worcester 
JUy. Ct., 410 Mass 831, 834 (1991). Thus, 
by the plain wordinq Of the statute the 
legislature expanded the Juvenile Court's 
jurisdiction to include the grand jury. 

Furthermore, in amending G.L. c. 119, tria 
legislature expanded the jurisdiction of the 
Juvenile Courts to include the power to 
impose mandatory prison sentences for 
juveniles adjudiQ8ted delinquent by reason 
of murder. 

Thus, the grand jury was brought within the 
jurisdiction of the Juvenile Court because 
an individual may not he subjected to 
"infamous penalty" without first having his 
case brought before a grand jury. Brown v. 
CQmmi~$ion of Corrections, 394 Mass. 89, 92 
(1985); Jones v. Robbins, 74 Gray 329 
(1857). See also Cgmmonwealth v. a 
Juvenile , (Bristol, No. 9200019). 

2. Procedure For ~iling An Indictment 

In amending Section 61, the le9islature did 
not provide a means for docketing in a 
Juvenile court an indictment returned to the 
Superior court pursuant to G.L. c. 277. 

The Commonwealth should request that the 
Superior Court Clerk, or the Superior court 
Justice, who accepts the grand jury returns, 
remit the indictment to the Juvenile Court. 

Prepared by: Cynthia Vincent, Assistant District Attorney 
Bristol County District Attorney's Office 
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The juvenile may then be arraigned on the 
indictment and the juvenile complaint may be 
dismissed. Legislation i~ pending before 
the state legislature which indicates that 
it is the legislature's intent that the 
juvenile be arraigned on the indictment. 

~: While Section 61 is clear that an 
indictment may be filed' in the Juvenile 
Court, it is unclear which document, the 
indictment or complaint, should be used as 
the charging document. Thus, the 
Commonwealth must argue that the 
legislature's intent aan be determined by 
the legislative history of Section 6l and 72 
as well as the amendment to Section 61 
pending before the legislature. 

3. Wording Of The Indictment 

(a) Age of Juvenile: The Indictment should 
state that the juvenile is between the age 
of seven and fourteen in order to insure 
jurisdiction in the first instance within 
the Juvenile Court. This may be 
accomplished by adding the Juvenile's date 
Of hirth to. the Indictment. 

(b) Charge of Murder: In COmmonwealth v. A 
Juyenile, (Bristol County 9200019), Judge 
Harper ruled that the fact that the 
indictment did not charge "delinquency by 
reason of murderll, did not preclude an 
adjudication of delinquency in the Juvenile 
court. 

If the indiotment charges murder and the 
Juvenile Court retains jurisdiction, the 
Commonwealth may amend the indictment to 
charge delinquency hy reason of murder or at 
the conclusion of the adjudicatory hearing, 
a finding of delinquency may be entered on 
the Indictment and so docketed. 

If the case is transferred to the Superior 
Court, the Commonwealth may arraign the 
juvenile on the indictment since an 
indictment is the charging document of .the 
Superior Court. Rule 3, Mass. R. Crim. P. 

Also, it would appear that once a juvenile 
is arraigned in Superi~r Court on the 
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indictment charging murder, there would be 
no need to duplicate the grand jury 
proceedings. 

(0) Charge of Delinq~ency: If the indictment 
reads that there has been a finding of 
delinquency by reason of murder by a grand 
jury, and the case is transferred to 
Superior Court, the Commonwealth may attempt 
to amend the indictment to allege a charge 
of murder and arraign the juvenile on the 
indictment. 

This type of amendment may, however, be 
viewed as substantive, and thus a new grand 
jury proceeding may be required. 

~: Since there is no set procedure for 
the use of the Indictment, either process 
may raise jurisdictional issues. 

4. Multiple Charges 

Since an indictment may only be used in the 
case of murder, a complaint will be 
necessary when charging related offenses. 

This raises the .issue of ~he need for a 
probable cause hearing on the related 
charges, which will defeat the purpose of 
filing an indi~tment in lieu of a probable 
cause hearing in order to facilitate the 
completion of tranBfer proceedings. 

Since the indictment will include a finding 
of probable cause on all lesser offenses, 
the Commonwealth may consider whether 
additional complaints on less serious 
offenses should be requested. 

5. Factual Considerations 

When proceeding by indictment, the Juvenile 
Court will be unaware of the specific facts 
of the case. The Commonwealth should 
request that the Court accept the grand jury 
minutes as representing the factual basis 
supporting the grand jury's determination of 
probable cause. 
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NOTE: When presenting the case to the grand 
jury the Commonwealth should be cognizant of 
the fact that testimony presented will not 
only form the basis of probable cause, but 
will also be used to demonstrate the nature 
and seriousness of the offense for the 
purposes of Part B of the t~ansfer hearing. 

6. McCarthy Motion 

(a) Challenge: If an indictment is filed in 
Juvenile Court in lieu of a probable cause 
hearing, does the juvenile have a right to 
file a McCarthy Motion? 

(b) Response: While this matter has not been 
addressed by the Appellate Courts, it would 
appear that the juvenile would have the same 
right as an adult to challenge an indictment. 

B. Proceeding By Complaint 

If the Commonwealth prooeeds by complaint 
and the Juvenile Court retains jurisdiction 
over a case where a juvenile is charqed with 
delinquency by reason of murder, an 
indictment should be obtained prior to the 
commencement Of the adjudicatory hearing in 
order for the Juvenile Court to have the 
authority to impose the mandatory penalties 
c~ntained in G.L.c. 119 § 72. 

C. Cpnstitutional Challenogg 

1. Due Process 

(a) 

(b) 

Challenge: The amendment to Section 6l 
which allows the Commonwealth to proceed by 
indictment deprives a juvenile of due 
process of law because the standard for a 
grand jury indictment (probable cause to 
arrest) compared to the standard required at 
a probable cause hearing (directed verdic~ 
standard) lowers the Commonwealth's burden 
of proof. 

Response: A grand jury indictment and a 
probable cause hearing are alternative means 
of establishing probable cause. Thus, there 
is no violation of due process. Lataille v. 
District CQurt of Hampden, 366 Mass. 525 
(1974). COmmonwealth v. ~ (Suffolk No. 
91-25140-41) . 
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Furthermore; any collateral benefits which 
arise from the nature of a probable cause 
hearing (i.e. cross examination of witness, 
discovery) are not independent rights which 
may be asserted apart from their role in a 
probable cause hearing. Ido 

II. PART B OF TRANSFER HEARING 

A. Request For Bulina Of Law 

1. Challenge: Juvenile may request ruling of law 
prior to the Part B hearing alleging that Section 
61 is unconstitutional on its face. 

2. Response: In order to find a statute 
unconstitutional on its face a juvenile must 
demonstrate that "there are no oonoeivable 
grounds which support the legislation's 
validity." Leibovicn v. antonelljsl 410 Mass. 
568 (1991). The Commonwealth should argue that 
based on the plain language of the statute, it is 
constitutional and that the juvenile cannot 
sustain his burden of proof. 

Also, the Commonwealth may argue that request for 
rulings should be reserved until. the conclusion 
of the Part B hearing when a factual record has 
been made. 

B. Due Proces.s. 

1. Burden Of Proof 

(a) 

(b) 

~allenge: The change in the burden of 
proof from ~lear and convincing evidence to 
preponderance of. the evidence constitutes a 
violation of due process because a 
juvenile'S liberty interest is 
implicated during the transfer hearing, and 
thus a higher standard of proof is required. 

R~sponse: A transfer hearing is 
jurisdictional in nature and does not affect 
a juvenile's lioerty interest. The only 
decision made at the hearing is whether the 
Juvenile Court will retain jurisdiction over 

-16-



the case or whether the court will transfer 
the case to the District court or Superior 
Court. It is not an adjudication on the 
merits and does not deprive a juvenile of 
his liherty interest. Qommonwealth v. ~, 
(Suffolk, No. 91-25140-41). Cf. Care and 
Protection of Roberts, 408 Mass. 52, 58 
(1990); Spen~ v. GQmlex, 307 Mass. 258 
(1982). Thus, a higher standard of proof at 
the Part a hearing is not mandated by the 
principles of due process. 

2. Rebuttable Presumption 

(a) Challenge: The rebuttable presumption 
contained in the 1990 and 1991 Amendments to 
Section 61 violates due process because it 
impermissibly shifts the burden of proof to 
the juvenile and relieves the Commonwealth 
of its burden to prove dangerousness and 
non-amenability to treatment. 

(b) Respons§: Section 6l creates a mandatory 
rebuttable presumption which shifts the 
burden of production to the juvenile with 
the ultimate burden of proof ramaining on 
the Commonwealth. Cgmmonwealth v. ~, 
(Suffolk, No. 91~25140-41). Cf. ~ryor v. 
Holiday Inn, 401 Mass. 506, 508-509 (1988)$ 
COmmonwealth v. Mutina, 366 Mass. SlO (1975). 

While mandatory presumptions are 
unconstitutional for the purposes of a 
criminal trial, a transfer hearing is 
jurisdictional in nature and thus such a 
presumption is not unconstitutional. 

The question remains as to the quantum of 
evidence required to rebut the presumption. 

In COmmonwealth v. DYnn, (Suffolk, No. 
91-25140-41), Judge Moriarty held that the 
juvenile must present "some credible 
evidence" to rebut the presumption. 

The Commonwealth may argue, however, that 
the quantum of evidence required to rebut 
the ore6umption is a preponderance of 
evidence because the presumption is based on 
a legitimate pUblic policy, and does not 
place an unreasonable burden upon the 
juvenile. 
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-~- ----- ----------

There is no constitutional right to be 
trested as a juvenile. A transfer 
proceeding not only concerns the 
rshaDilitation of juveniles, but also the 
protection Of the public from violent 
juveniles who commit serious offenses such 
as murder. 

Furthermore, a juvenile has greater access 
to facts about his personal background which 
may be presented t~o ,the court to demonstrate 
that he is not a danger to the community and 
is amenable to r~habilitation. 

The Commonwealth may argue that the statute 
operates as follows: At the commencement Of 
che Part B hearing, the Commonwealth would 
have established the base fact, the 
commission of a murder, at the Part A 
hearinq. The burden of production would 
then shift to the juvenile to rebut the 
presumption that he is a danger to the 
community and is not amenable to 
rehabilitation within the juvenile system. 
Once the juvenile has produced evidence to 
rebut the presumption by a preponderance of 
the evidence, the Commonwealth would then 
have to sustain, ~ts burden of proof by 
demonstrating by a preponderance of the 
evidence that the juvenile is a danger to 
the community and not amenable to 
rehaoilitation within the juvenile system. 

C. Evidentiary Issues; 

l. Psychiatric Testimony 

(a) 

(0) 

Challenge: Maya juvenile refuse to submit 
to a psychiatric evaluation conducted by a 
psychclogist re.tained by the Commonwealth? 

Response: While this issue has not been 
specifically addressed by the Appellate 
Courts, Judge Moriarty in Commonwealth v. 
~ has held that a juvenile may refuse to 
be examined by a pSYChologist retained by 
the Commonwealth. Furthermore, Judge 
Moriarty ruled that a juvenile who refuses 
to submit to such an evaluation may offer 
testimony from his own expert regarding 
amenability to treatment and dangerousness. 
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There are numerous ways in which the 
Commonwealth can demonstrate dangerousness 
and non-amenability to treatment, i.e. 
failure in previous treatment program, 
delinquency record. 

Furthermore, the Commonwealth has no 
affirmative obligation to produce 
psychiatric evidence and does not have the 
initial burden of going forward in cases 
containing the rebutta'ble presumption. 

2. Evidence Negating Dangerousness 

(a) Chall~nge: If the Commonwealth proceeds by 
indictment and thus no probable cause 
hearing is held, a juvenile may attempt to 
call Commonwealth witnesses to testify 
regarding the nature and circumstances of 
the offense during the Part B hearing in 
order to negate the presumption of 
dangerousness. 

(b) Response: The Commonwealth should file a 
Motion in Limini to limit the testimony Of 
witnesses to facts which related to 
dangerousness and the defendant's 
amenability to rehabilication. 

The legislature has allowed the Commonwealth 
to proceed by indictment in order to 
facilitate the transfer process. 
The commonwealth should argue that the 
legislature's intent would be frustrated if 
the juvenile was allowed to incorporate a 
probable cause hearing into the Part S 
hearing by calling Commonwealth's witness. 

III. EQUAL PROTECTION 

A. Challe~: A juvenile charged with murder is deprived 
of equal protection under the law due to (1) the 
Commonwealth·s right to proceed by indictment, (2) the 
change in the burden of proof and (3) the rebuttable 
presumption. 

B. Response: Juveniles who commit murder or one of the 
other enumerated offenses in Section 61 are not a 
suspect class. News Group Boston Inc. v. 
COmmooWoea1th, 409 Mass. 627 (1991). Thus J the issue 
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is whether the changes in the statute are rational 
means to serve a legitimate state interest. 
The legislature's decision to treat the transfer of 
juveniles who commit murder and other serious offenses 
in the manner prescribed in Section 61 is rationally 
related to the legislaturs*s interest in protecting 
the public from juveniles who commit violent crimes 
and to ensure the prompt and proper disposition Of 
such cases. 

Furthermore, juveniles who commit murder and other 
serious offenses have historically been treated 
differently from juveniles who have committed less 
serious offenses. (See prior versions of G.L.O. 119). 

IV. Sentenoing Provision 

A. Chal1engg: What effect does the sencencing provision 
of G.L.c. 119 § 72 have on a determination of 
amenability to treatment? 

B. ~esponse: Under the new statutory scheme it would 
appear that in the case of murder amenability to 
treatment is no longer a primary concern. Regardless 
of whether a juvenile is tried in superior Court or 
Juvenile Court he will be subjected to a mandatory 
eerm of incarceration. Thus, it appears that the 
focus has changed from rehabilitation to punishment 
when deal!ng with a juvenile charged with murder. 

C. Challenge: Does the Juvenile Court have jurisdiction 
to impose 8. sentence to the Department of Correction? 

'D. Response: The legislature has greae latitude to 
prescribe penalties. commonwealth v. Morrow, 363 
Mass. 601, 610-611 (1973). 

There is no constitutional right to be treated as a 
juvenile. It is only by the grace of the legislature 
that a juvenile is t~ea~ed differently from an adult. 
Thus, it was within the power of the legislature to 
expand the jurisdiction of the Juvenile Court to 
impose mandatory sentenoes to the Department of 
Correction. 
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SECTION-BY-SECTION ANALYSIS 

C. 488 OF THE ACTS OF 1991 (S.1689) 

AN ACT RELATIVE TO CR1MINAL SENTENCES OF JUVENILES 

CHARGED WITH MURDER 

(DRAFT -- 1/30/92) 

by 

Jane Tewksbury, Chief, Family and Community Crimes Bureau 

Carolyn Keshian, Legal Intern 

. 1. SECTION 1: Amends G.L. c. 119, § 60 regarding the 

admissibility of court delinquency records in subsequent 

proceedings. The significant revisions alter the section 

in two ways: 

a. This section amends the current statute to allow 

the use of prior adjudications of delinquency for 

impeachment purposes in subsequent delinquency or criminal 

proceedings in the same manner and to the same extent that 

prior criminal convictions can be used. (This does not 

include use of adjudications based on violations of local 

by-laws or ordinances.) 

b. It also rewords the provision regarding other use 

of evidence, adjudications and dispositions from juvenile 
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proceedings, and appears to delete the provision allowing 

general use of the records in subsequent delinquency 

proceedings, reducing its application to bail 

determinations in subsequent delinquency or criminal 

proceedings and in the imposition of sentence in subsequent 

criminal proceedings only: 

"[the evidence may not be used] except in 
subsequent delinquency or criminal proceedings in 
determining bail and in imposing sentence in any 
criminal proceeding against the same person." 

This is in contrast to the previous l&nguage which read: 

" ... except in subsequent proceedings for 
delinquency against the same child and except in 
determining bail and in imposing sentence in any 
criminal proceedings against the same person .... " 

2. SECTION ~: Amends the second paragraph of G.L. c. 119, §61 

regarding when a transfer hearing must be held. This 

section now requires that a transfer hearing be held in all 

cases involving murder in the first or second degree, 

manslaughter, rape, kidnapping, armed assault with intent 

to rob or murder, forcible rape of a child, and armed 

burglary [underlined offenses were added]. Armed robbery 

which results in serious bodily injury, present in the 

prior statute, has been deleted. 

3.· SECTION 3: Amends G. L. c. 119, § 61 by striking out the 

third and fourth paragraphs regarding the conduct of the 

transfer hearing. The following changes have been made: 

a. If the offense charged is one of the 

aforementioned 8 crimes where a transfer hearing is 

mandated, then the probable cause (Part A) portion of the 

hearing shall be held within 15 days of the child's first 
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appearance before the court after the" complaint has been 

brought. Failure to hold this portion of the hearing 

within the specified 15 days does not bar a hearing at a 

later date as determined by the court. 

b. If probable cause is found for one of the 8 

offenses specifically designated, then the Part B or 

dangerousness and amenability portion of the transfer 

hearing ~~all be held within 30 days of Part A. Again, 

failure to meet this time standard does not bar a hearing 

at a later date as determined by the court. 

Note: These time standards are not applicable to any 
offenses other than the 8 crimes specifically 
designated. 

Query: If a judge declines to grant a request by the 

Commonwealth for a continuance, given these time standards, 

what rights does the Commonwealth have? 

c. A new paragraph has been inserted allowing the 

commonwealth to proceed by filing a complaint or an 

~ndictment in juvenile court or in a juvenile session of 

district court in cases where the offense alleged is murder 

in the first or second degree. 

If the commonwealth chooses to proceed by indictment, 

then no probable cause (Part A) hearing shall be held and 

the next step in the process is the Part B hearing. 

The juvenile is also given the xj~ to proceed by 

indictment, i.e., the Commonwealth ~ indict after the 

Part B hearing if it has not done so before, presumably 

because the juvenile faces a mandatory sentence which will 

include imprisonment in state prison, as described below. 
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See also §lO, infra. 

Query: At what point does the juvenile's right to be 

proceeded against by indictment attach? Presumably, 

paralleling adult proceedings, it would attach after the 

Part B hearing and prior to adjudication on the merits, 

i.e., trial. 

Note: There are several potential problems with this 
section. The legislation fails to address the problem 
of how the Commonwealth is to "fil(e) an indictment" 
(the statutory language) in juvenile court. Under 
current law, rules of court, and established practice, 
the grand jury is an arm of the Superior Court (G.L. 
c. 263, s. 4; Mass. R. Crim. P. Rules 3 and 5); the 
grand jury is supervised by a SuperiQr Court judge; 
any concerns raised about the grand jury process are 
addressed by a Superior Court judge; and indictments 
are returned to Superior Court. There is no 
established mechanism for remitting an indictment to 
juvenile court or to the juvenile session of the 
District Court. 

Also, an indictment is clearly a criminal 
charging document. Therefore, these provisions create 
a sort of hybrid. If a prosecutor decides to seek an 
indictment instead of holding a Part A/probable cause 
hearing, this procedure would appear to be in direct 
conflict with c. 119, §74 which prohibits criminal 
proceedings from being commenced against a juvenile in 
the absence of a transfer hearing and a judicial 
decision to try the juvenile as an adult. In 
addition, within this section itself there is specific 
reference to an indictment in juvenile court/session. 

Until this issue is resolved, it appears that the 
prosecutor, upon obtaining an indictment, should 
request the Superior Court judge to "remit" the 
indictment to the juvenile court/session, paralleling 
the procedure by which cases can be remanded by the 
Superior Court to the District Court. 

4. SECTION 4: Purports to amend the fourth paragraph of G.L. 

c. 119, § 61; however, this is a scrivener's error as this 

section actually is intended to amend the fifth paragraph 

of § 61. 

The inserted sentence provides that if the court 

decides not to transfer a juvenile, the court shall state 
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its reasons in writing and the Commonwealth may appeal said 

decision within 10 days to the Appeals Court pursuant to 

G.L. c. 278, § 28E. If the time for appeal expires, then 

the court proceeds on the delinquency complaint. See also 

§§ 11 and 12, infra. 

5. SECTION ~: Purports to amend the fifth paragraph of G.L. 

C. 119, § 61i however, this is also a scrivener's error. 

This section intends to amend the sixth paragraph. This 

amendment also gives the Commonwealth the right to appeal 

to the Appeals Court an adverse decision in a transfer case 

involving the 8 "rebuttable presumption" crimes (see §6), 

within 10 days of the decision. If the 10 days expire, 

then the court proceeds on the delinquency complaint (or, 

presumably, the indictment in a murder case, if one was 

obtained by the prosecutor, although the statute only 

refers to complaints). See also §§ 11, 12 infra. 

6. SECTION 6: Amends the sixth paragraph of G.L. c. 119, § 61 

by expanding the category of offenses which carry with them 

a rebuttable presumption that the child is not amenable to 

rehabilitation and is a danger to the public. The 

amendment broadens the designation of crimes beyond murder 

1 and 2 to include: manslaughter, armed assault with 

intent to rob or murder, rape, forcible rape of a child, 

and armed burglary. 

7. SECTION 7: Amends G.L. c. 119, § 72 regarding the 

continuing jurisdiction of the juvenile session. This 

section is substantially altered in several ways: 

a. First, the amendments make it clear that the 
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courts retain jurisdiction in their juvenile sessions (it 

neglects to refer to the full time juvenile courts) until 

the juvenile reaches age 19 while the transfer hearing is 

pending. 

In addition, a sentence is added to the first 

paragraph of §72 which states that if a child is charged 

with murder 1 or 2, manslaughter, rape, forcible rape of a 

child, or kidnapping (armed burglary and armed assault with 

intent to rob or murder are not included), and the offense 

was committed prior to the child's 17th birthday but the 

child is not apprehended until after his 18th birthday, 

then the court shall immediately conduct a transfer hearing 

pursuant to § 61. This language is at best duplicative of 

C. 119 § 72A and at worst is inconsistent with § 72A. 

Query: Does this more specific language supersede the 

general provisions of § 72A and require the Commonwealth to 

prove pursuant to § 61 that a person over the age of 18 -

an adult - is not amenable to treatment as a juvenile 

before the juvenile complaint can be dismissed and an adult 

complaint issued? § 72A simply requires a finding of 

probable cause and a showing that the defendant is 

dangerous and that it would be in the best interest of the 

public to try him as an adult. 

b. The last sentence of the existing second paragraph 

is omitted which provides that a child who has been 

adjudicated delinquent by reason of murder in the first or 

second degree shall not be committed beyond age 21. 

However, this language is still present in §58 and thus is 
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inconsistent with the addition of another paragraph to § 72 

which provides for mandatory minimum and maximum sentences 

for juveniles adjudicated delinquent by reason of murder in 

the first or second degree. 

In the case of first degree murder, a child shall be 

committed to a maximum confinement of 20 years. The 

mandatory minimum incarceration'period'is 15 years, and the 

child is not eligible for parole before such time has been 

served. This confinement shall be in a secure facility of 

DYS until age 21, and thereafter the offender shall be 

transferred to the custody of the Department of Correction. 

If the offense is murder in the second degree, the 

child shall be committed to a maximum confinement of 15 

years. The mandatory minimum incarceration shall be for 1Q 

years, and until such time has been served, the offender 

shall not be eligible for parole. After reaching age 21, 

the offender shall be transfered into the custody of the 

Department of Correction. 

If the adjudication is for manslaughter, the child 

shall be committed to the custody of DYS until he reaches 

age 21. 

In cases of murder 1 or 2, the commitment is to a 

secure facility while in the custody of DYS. 

Note: This is in conflict with § 58 which prohibits a 
court from designating where the juvenile shall be 
placed when committed to the Department of Youth 
Services, vesting discretion in the Commissioner. As 
in a number of the other provisions of the new 
legislation, it is likely that the former statute will 
be held to have been "amended by implication". 
However, corrective legislation to address the 
conflicts and to bring the statutes and rules in 
harmony would be desirable. 
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Query: Does the juvenile accrue-"good time"? G.L. c. 

127, s. 129 provides: 

"The officer in charge of each correctional 
institution or other place of confinement, except a 
defective delinquent department, shall keep a record 
of each prisoner in his custody whose term of 
imprisonment is four months or more. Every such 
prisoner ... shall be untitled [to have his sentence 
reduced by 'good time'] .... 

It appears that the non-transfered juvenile would be 

entitled to good time for the portion of his sentence 

served after his transfer (at age 18 or 21) to the 

Department of Correction on murder adjudications. 

Note: a. There is no minimum age requirement 
before these sentences can be imposed (i.e., they 
apply to 7-year-olds as well as 16-year-olds). See 
also § 9 infra. 

b. The judge is not explicitly precluded 
from imposing a suspended sentence for the mandated 
term. 

c. Under c. 119, s. 83, a Superior Court 
judge may commit a transfered juvenile back to the 
custody of DYS, rather than sentencing him as an 
adult. This provision was not amended, creating a 
situation whereby a juvenile may fare better if 
transfered rather than if jurisdiction is retained in 
the juvenile court. 

8. SECTION 8: Amends the first paragraph of subsection (a) of 

G.L. c. 120, § 10 regarding the use of public and private 

facilities by DYS. The amendment gives the commissioner of 

DYS the authority to transfer a person who has attained his 

18th birthday into the custody of the Department of 

Correction if such person was adjudicated delinquent for 

murder 1 or 2 and the Commissioner of DOC concurs with the 

transfer instead of waiting until age 21. See also c. 120, 

§19. 

9. SECTION 9: Amends G.L. c. 218, § 27 regarding the 

imposition of penalties for the district courts. The 
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statute currently states that the district courts may not 

impose a sentence to the state prison. The new language 

attempts to create an exception whereby a juvenile court or 

the juvenile session of the district court would have the 

power to commit a child adjudicated delinquent for murder 1 

or 2 to the Department of Youth Services until the age of 

21 and thereafter to state prison for a mandatory minimum 

term of years. 

10. SECTION 10: Amends G.L. c. 263, § 4 regarding the manner 

in which prosecution of certain offenses are brought. The 

amendment gives a juvenile charged in juvenile court or a 

juvenile session of district court with murder 1 or 2, the 

right to be proceeded against by indictment. See Section 

3, supra, and Mass. R. Crim. P. Rule 3. 

11. SECTION 11: Amends G.L. c. 278, § 28E regarding appeals by 

the commonwealth. The new language provides that an appeal 

may be taken from the district court to the appeals court 

in all delinquency cases where the court has allowed a 

motion to dismiss or suppress. See §12 infra. 

12. SECTIQN 12: Also amends G.L. c. 278 § 28E regarding the 

commonwealth's right to appeal by adding a new subcategory: 

"or, (3) denying a motion to transfer pursuant to section 

sixty-one of chapter one hundred and nineteen." Note: The 

Commonwealth would still not be able to appeal the denial 

of a transfer in a c. 119, § 72A proceeding. 
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Hi;mdout 1 

PUBLIC WELFARE ,\ 119 § 74 

§ 74. Limitations on criminal,~gs,.against cWI~n 
Except as hereinafter· provided, '-no"eriminal''jjroceeding shall ~ begun against 'any" 

person who prior to his seventeenth birthday commits an offense against the law of the 
commonwealth or who violates any city ordinance or town by~Iaw, unless proceedings 
against him as a delinquent child hav~ ~ begun and dismissed as required by section 
sixty-one or seventy-two At· provided,'however, that a criminal complaint alleging viola
tion of any city ordinance or· town 'by~law regulating'the operation of motor vehicles, 
which is not capable of being judicially heard and determined as a civil motor vehicle 
infraction pursuant to the provisions of chapter ninety C may issue against a child 
between sixteen and seventeen years of age without first proceeding against him as a 
delinquent child. 
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YEAR ARRAIGNMENTS 

1981 22,129 

1982 20,799 

1983 18,122 

1984 18,408 

1985 19,931 

1986 19,906 

1987 18,782 

1988 18,429 

1989 18,688 

1990 UNKNOWN 

9970A 

JUVENILE BINDOVERS 

PART B HEARING 

563 

406 

251 

224 

223 

206 

IT'! 

160 

169 

118 

Handout 2 

NUMBER NUMBER 
BOUNDOVER TRANSFERRED 

AS % OF 
PART B 
HEARINGS 

36 .06 

28 .07 

27 .11 

14 .06 

12 .05 

15 .07 

14 .08 

19 .12 

11 .07 

11 .11 



Handout 3 
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I II 

SUFFOLK. SSe SUPREME ~UOICIAL COURT 
FOR SUFFOLX COUNTY 
NO. 86-36 

A Jt1V!NlLE 

VS. 

COMMONWEALTH OF HASSACHOSET'!'S 

MEMORANDUM 0' DECISION 

The petitioner seek. relief pursuant to 

G.L. c. 211, sec. 3 from an order of the District 

Court denyinq his motion to dismiss a criminal 

charqe aqainst him and ordering that a transfer 

hearinq be held on that charge under G.L. c. 119, 

sec. 61. 

The pertinent facts may be s~ri:ed e~ t~e 

basis of the affidavits of counsel. '!'te pet~:ic~e:, 

a juvenile, was complained of in Dis~rict Cc~rt or. 

the charge of delinquency by reason of one instance 

of indecent .s.ault and battery of a child under 

fourteen, G.L. c. 2~Sr Sec. 135. and one instance 

of rape of a child (statutory rape), G.L. c. 265, 

sec. 23.'lY He filed a motion to dismiss the 

, 
~This co~plaint was su~stituted for an ea~lier 

eompla~nt which charged the petitioner with delin
q~ency by reason of two counts of forcible r~pe of 
a child in violAtion of G.~. c. 265, sec. 22A. 
T~~ incid~r.es alleged in :hc original eom91ain~ 
c~:r~~~ond to these ~ll~g~~ in the s~=s:ie~:ad 
cCIl'?laint.. 

i 
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.:~plain~, Asserting th~t by virtue of his ~ge, 

he lacked the capacity to be guilty of statutory 

rape under G.L. c. 265, sec. 23. The judge denied 

tho motion to dismiss and ordered ~ sponte that 

& tran.fer hearing ba held under G.L. c. 119, 

sec. 61 on the statutory rape charge. The 

petitioner now seeks relief from both of tbese 

orders. 

1. Motion to Oismiss 

On requests to review interlocutory ruli~gs 

in criminal CAse., the single justice ~hould only 

exercise his superintendence power under G.L. c. 211. I 
.ec. 3 -in the ~st excep~ional circumstances and 

only to avoid errors whic~ might be irremedial.- I 
So0s:"relli v. Munic:iolll court of the City of Boston, 

3D7 Hass. 35, 41 (1975). See also Morissette v. 

Commonwealth, Jao Mass. 197, 198 (1980). No such 

show1nq has been made on the record before me. I! 

tbe petitioner is Adjudged guilty on the statutory 

rape charge after & bench trial in the juvenile 

•••• ion of the District court. he may appeal for A 

trial A! ~ before a jury in the juven11~ appeals 

session. See G.L. c. 119, sees. SSA, 56. At that 

time he may renew his motion to di,~i.& and thereby 

obtain S! ~ review on the merits. ' See G L c 218 

In a~cl:ti:n. '/ 

once the trial proceeding". have run their course he 

secs. 26A, 27A; G.L. c. 27S, sec. 1a. 

h~a the r~ght of appellate review .. The petitioner I 
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may ~e thae t~a rea •• er: his ar;~mant that a 

juvenile lacks the CAp3city to commit statutory 

rape. ~cordin91y. he will suffer no irreparable 

harm if he is not permitted to appeal the denial 

of his motion to dismiss at t~i5 juncture of the 

proceltdinqa. 

2. ~ran:f.r Bearinq 

This court has approved review under G.L~ 

c •. 211. sec. 3 in the past for purposes of 
< 

~oJU.torinq javenUe transfer pract:ices in the_ 

District Court. For example, in A Juvenile v. 

Commonwealth, 375 HAss., 104 (19781, II. ,juvenile 

invoked the Court's superiDtendence power to 

enjoin tbe holding of II. transfer hearing. ~he 

court held that relief could be granted because 

no remedy other than review under G.L. c. 211. 

sec. 3 w.. ~vai1able to provice the ,uvenile 

with the relief sought, that is. ~he avoi:ance 

of & transfer hearing. Id. at lQ6. Similarly, 
-:-- ' in A JuvenLlo v. Commonwe.l~, (No. 11. 3BO Haas. 

552 (19801, & juvenile applied to a Single justice 

of this court under G.L. c. 311, sec. 3'to stay 

his trial as an adult in tbe Superio~ Court on a 

rape charqe, contendinq that tbe trial would be 

unlawful because of in~irmitie. in the trans!er 

of the ca •• from the Bos~on Juvenile Court. We 

seated that althouqh t~e concern that ~ defandant 

should be s~ared tte anxiety and expense ot II. trial 
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• ·s 
" ~vcr~urn.d migh: no: suf!ice :0 Jus:i!y 4n .xercise 

before us involved a question of proper transfer 
~practice, it called for supervision And immediate 

.ettle.eat. Id. at 555-556. Th ••• ca.e. indicate 

that review of the Distri~ Court's order schedulin~ 

a transfer heariDg on tbe statutory rape charge 

against the petitioner in the instant case is appro

priate under G.L. c. 211, sec. 3. 

c.neral lau. c. 119, .ec. 61 provides in perti

nent parts 

If it is alleged in a complaint made 
under sections fifty-two eo sixty-three, 
inclusive. that a child ••• Ibl has 
committed an offense involving the 
infliction or threat of serious bodily 
har::r; and.' •• it such alleged offense 
~.s ~ommitted while the child wa. 
betwe.n his fourteenth and seventeenth 
birthdays, ••• the court may, after a 
transfer hearing beld in accordance 
with such rules of court as shall be 
sdopted for such purpose, dismiss the 
complaint. 

Rule 208 of the District Courts Special Rules ~~=the 

.tates: 

A transfer hearing shall be held (ll 
whenever requested by the Commonwealth or 
ordered by the court, on the basis that 
either condition denominated -.- or -b-
in G.L. c. l19, s. 61, paragraph 1 exists, 
whether or not tbe same appears fro= the 
complaint: and 121 pursuant to court order 
in every ca.e where the condition denomi
nated -b- in said statute is met by r~ason 
of t~e fact that the offense is punisnable 
by life imprisonment if committed by an 
Adult. 

The peti:ioner maintains that the District Cour: 

erra~ in orderinq a transfer heArinq bec~u~e the 
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procedure have no~ been aa~isfied. Hore speci

fically, ehe petitioner a •• erts that statUtory 

rap. is Dot an ·offense invclvin9 the infliction 

or threat of serious bodily harm." Relyinq on 

Rule 208, the Commonwealth argues tbat 4 transfer 

heA~1ng may properly be held because statutory 

rap'.is AD otfen.e punishable by life imprisonment 

if committed by an adult. It also contests the 

petitioner·. ch.r&~eriz&tion of statutory rape 

aa .. nonviolent cra..~ 
Rule 208 purports to modify G.L. c. 119, 

sec. 61 ia at :east two respects~ it 
providos tbat a transfer hearing shall be held 

~hen the conditions specified in the statute 

exist, "whether or not the same appeArs from 

the complaint;" the statute, by contrast, StAteS 

that the exiQtence of chese ~=edicate conditic~s 
.--.... 

lINst be "alleged in the complaint:. "\..~econdJ) Rule 2J6 

apparently establishes an i:=ebuttable presumpt:ion 

that An offense charqed to a juvenile involves t~e 

infliction or threat of serious bod.Uy hArt!! where thAt. 

otfen3e carries a possible punishmen: of life imprisonr
l 

mant if committed by an Adult. These modifications 

~ The Commonwealtn does not: contend that the 
petitioner has previously been co~~i~:ed to the 
department of youth servi:es as a delinquent child. 
Therefore condition "aM of G.L. c. 119. sec. 61 is 
inA?plicaDl~ in t~e in~t3~t ~~::~=. Tne only i~s~e 
before me i=~clves ch~ ~~~!~!~~ wnG:~~~ eon~i~!on 
-b- of G.L. c. l!~, ~~=. e: ~!~ !~:!~t!e~, t~~S 
J:.!s:l.:;:-:'::',= :"::t.::~nc:;:::r.1:::'~ .:: :::l:'~:~: ?:=cce~:"n-;s. 
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conflic~ vieb the subseantive provisions of G.L. 

c. 119, sec. 61 and thus exceed the authority 

conferred upon the court to fashion appropriAte 

procedural rule •• 

Rule 208 notwitbs~ndinq, a transfer heAring 

.. y only be held in the instant ca.e if, •• the 

statute requires, the complAint alleges that the 

petitioner ~cmmitted An offense involving the 

iDlliction or threat of serious bodily barm. 

The complaint alleges, however, only that the 

petitioner -did unlawfully hAve sexual intercourse 

with ••• a child under sixteen years of age, in 

violation of G.L. c. 265. sec. 23. T~is allegation 

by itself is insufficient under G.L. c. 119, sec. 61 

to pe~mit commence=ent of transfer proceedings. 

Stat:tory rape is defined AS sexual'intercourse 

wi:h a c~~ld under sixteen years old with or ~i:ho~: 

her consent. See Co~onwealth v. McClean. 277 Mass. 

199. 203 (1931): Commonwealth v. !!!!!. 32l.Hass. 

669. 669-670 (1947). Therefore. unlike other rape 

offenses, statutory rape may not be characterized 

in t~e Abstract as a crime of violence. A defendant 

may be convicted of statutory rape fer the forcible 

rape of a child. or. in the al~ernAtive. for what 

is in essance a consensual Act of seXUAl in~ercourse 

vitr. a ~i~or. Which of these two characterization.

mcr~ apt~1 describas the of:ensc in a particular c~se 

q i3 ne=e~~6:ily fac:~~111 ~e~endcnt. 
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, .. 
In the instAnt case :here J..!l no l:ldicac:.:::-. 

on the face of the co=plain~, nor anywhere else 

in the record for that matter, thAt the alleged 

rape involved the threat or use of force or 

violence. Conaequently, the stAtutory prereq~i

sites for holding a transfer hearing have not 

been satisfied. ~he District Court erred in 

ordering such a hearing. An order ZhAll enter 

vacaeinq the order of the District court.' ~~J 

case .ball proceed as a juvenile =atter in the 

juvenile s ••• ion. 

May 2, 1986 

A :.rue copy, 

Attest: 

May 5, 1986 

~ .. , ......... ;. P 
l ~.'-..d. ~ ~'O-/ 

Paul J. W.acos, 
~sociate Justice 

{,./ 

-38-



Handout 4A 

119 § 61 PUBLIC WELl" ARE 

§ fil. Tri&I ot cutaia j......u.&e. .. MluJta: dAI-". of JUYeui.le eompw..c: traa.Ua" 
~ 

U it is aJJepi in a c:omplaiat mad. a.IId.r ..a;irw lifty-tW'O to aizcy.w... iDdoain. 
that. cl.illd (a) .. had paa.iuu:IJy' bMa mmmitted to cbe depuomaat at yoam kf'tas .. 
a deliDquac child baa eommitWd a.a oUaM ~ & Ia .. ot tM ~ which. it 
h ....... 1Ul adaJt. waaJd be J"m';'lzeble by imptiHn "nt ill tbe awa priIoa: or (6) hu 
C?"iWitfM aD ot:fI.e ilmNriDc dMt inIIic::tjrco or thrac of aenaoa bodilr hum. aDd in 
either cue if such a.IJepd albmtt .... tuiiitliiiW wftiJe the child ... bet;wwu Ilia 
tourr.eedl &ad ~ biribdap, &ad if the caarc ea ... a WI'itt.a ~ baud 
upoa dar aDd coa.ioot:;iq ., ... that thtI child preMIlta a aipificanc daIapr fA) the 
pahlic .. cI.p i:'I"'tatlld by IDe aa&mw ol tba offeae ~ &Dd the child'. puc recurd at 
deliDqaat behaYiar. if DY. ud ia ....... ble to reDabiliWiDa .. a jllftDiie. tho COW'C 
maT. Uter a aaat.r .baDac' heW CD ~ widl .ucla I'DieI of ~ .. aJWl be 
&doptai tar neD parpoIe. diamiIa the complaiDt. 

At Wei tzaDaUr MariIqr. wDidI shaD be iutJd befON any heariDg on the merits at the 
charges a1Jepd. the COU1'l shall fiDd wDether probaOle c:auae ~xist:l to beJien that the 
clWd baa eommitfJlld the o£feae 01' YioimDoD .. ebarged. If the c:aurc so find&. the court 
shall theD ......... icier. but .ha1I DOt be limited to. e'l'ideace of the {ollowing tacmrs: (a' tho"! 

,:seriousne:u of the aBepd offeDR: (6) the c:hild's family. school :J.Dd social hiscory, 
including his eomt aDd jtmmiJe deJ.iaquacy reeord. if:my; (c) aciequace pmteetion or the 
public. td ) the aamre of aDY' paH r:ra&meIlC efforcs ior the child. :wi 'e' the likelihood of 
ft'b_bj1iAacm of the chi1d. 

If the court det.ermina that the child sbaWd be O"eIlred as a dl!linquenc ehlld. 'the court 
shall tordswith. on moaoa by or aD beha1f ot the c:bild. concinue tile pnM:eedinn una! sucb 
ti:trther time u die c:ou.rc shaJJ cier.ermmr. pnmded. hCJWeYer. that when the child is 
alleged in a CODlpjaiDt to haft vioJard the pnwisJons of sect:On one of cMpter cwo 
hUDtirled and aizcyoiiYe. the c:our'C sbal! make ~D iiadings upon wilicb the aer.enmna· 
tiOD ..... made to aat sucb c:bi1d as a delinquent. 

If the court orden that the cielinqaener complaint anmst a e:wei be ciismisHri it shaJi 
.:ause to be waN a c:riminaJ comnlainc. The case snail tilerear..er 'Oroeeea a.ccorauuz· to 
!be usuai course of c:rimiDaJ procefttmn and in :u:c:oraance W1tn :'''Ie 'prDYtSlOIUI oi .;ect:on 
:hJrty of chapter two hundred and ei«hteeD aDa :seeaon el«fttft!! ?i chapter !:WI) nun~ 
aad NftIlcy-eight. Whea.lJCb. ccm"Wnt IS issued. sec:aon oe snail appty to aDy person 
commzuai under tWa naioD lor failUl'\? to reeo2'IUU peDciin~ ::nat disposltlOD :n me 
supenor court. 

UaJea che child by c:ounaei shall W1IiYe this pnmsian. the jUQR wno canauctS the 
tranaif!!' bearing sDa.U DOt c:oaduct any subsequent proceeding arising out of the facts 
aJJepd in che deJinquency camp_t. 

AIMudId by SL19'15. Co 84G, t 1: sLIm. Co 829. I 11.: St.l985, Co 7«. 

m ... riaU Ii ... 
1175 "-mic •• " SU97S, Co EUO. § 1. apo 

pI'Dftd Dec. 24, 1915. aDd by t 3 made eUecQft 
upon Ita puaap. I'eWI'IJCe &M NC&ica CD mc:.Iude 
sub;.u mauar pnrriaujy COIIIWaed ill former 
saeQoa 15 of thia ~. 

1m ,\ t..... SL19'71. Co 829. f 11. aD 
emaceDtf act. apprvnd Dec. :!D. 1m, corree
tint, laDauuaCold .. ~ cbirty" for ",acaoa 
!OI't'/" ill u.. MCDDd MGUIDCIt of &be foun.h pull' 
gra;Jb. 

1985 A ..... ___ SLI985. Co 7.1", appIVYed 
Jaa. 3. 1986. added the pn7rDO in thtt UIird 
panltrflIph. 

R.tla&ltl Lawe 
SL19S6, Co 537. § 5, approwed No~. 18. 1986, 

pnJ'llGeS: 

":fotlmha~ ~e ~iDaa of tM fourth 
~pb of IIICDOD sw:,~ of UJCi dlapW' 
OM bUl:lCiNd uci aimIHa. W E:ua ud Hampo 
daa CDIIDDn. if thtt C'OIUl orden Cha& Uut deJin. 
qUMCY c:oaapw. qalrGC a child be diam;"'. it 
shaU c:aue CD be isaueG a c:ri1IuIW ~t. 
The cue IIW1 theraiter pnICINd accordiDr to 
the USIW COWH of c:nIIUJI.U p~ aDd in 
acconiarIcIt WltA Uut prDYiaiDaa of aecaoa chirty 
of chapwr two hwu:lnd uci eirbCHa of the 
G.Mn.I 1.;.... Whee luch comp~ is ilBued. 
secuoa IIXCY-ei~ltt of sUi chapccn- OlHl huncinrd 
~ rune_ IItaJ1 apply m an, pel'SOD comrrut· 
ted uDder tItia leeuon {or fuau. to ret:OlrlUU 
pend.ixur {mal diI;MWUOD in tha lupenor court." 

For proYisaoa.. relauolr CD pleu and to .uspeno 
sioD or expiratlOD o{ .:)c.!986. c. 537. liN the 
Hiac.oneal Note under Co 90. § 2«. 
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Handout 4B 

-
presumption; criminal complaint. 

Section 61. The commonwealth may request a transfer hearing 
whenever it is alleged in-a complaint that a child, who is fourteen 
years old or older, has committed an offense against a Jaw of the 
commonwealth, which, if he were an adult, would be punishable by 
imprisonment in the state prison, and that the offense has aUegedly 
been committed hy a child who had previously been committed to, the 
department of youth services, or involves the threat or infliction of 
serious bodily h~m. 

The court shaH hold a transfer hearing whenever the common
wealth so requests. The court shall order a transfer hearing, in every 
case in which the offense alleged is murder in the first or se'l!ond 
degree, manslaughter, rape, kidnapping, or armed robbery that has 
resulted in serious bodi1y injury. 

At said transfer hearing, which must be held before any hearing on 
the merits of the charges alleged the court shall find whether proba
ble cause exists to believe that the child has committed the offense or 
violatiol1 charged. If probable cause is found, the court shall then 
determine whether the child presents a danger to the public, and 
whether the child is amenable to rehabilitation within the juvenile 
system. In making this determination the court shall consider but is 
not limited to evidence of the foHowing factors: 

The nature, circumstances, and seriousness of the aHeged offense; 
the child's court and delinquency record; the child's age and maturity; 
the family, school and social history of the chj]d; the success or lack 
of success of any past treatment efforts for the child; the nature of 
services available through the juvenile justice system; the adequate 
protection of the public; and the likelihood of rehabilitation of the 
child. 

If, at the conclusion of the hearing, the court enters a written 
finding based upon clear and convincing evidence that the child 
presents a significant danger to the pubiic and that the child is not' 
amenable to rehabilitation within the juvenile justice system, the court 
shall dismiss the delinquency complaint and cause a criminal com
plaint to be issued. The case shaH thereafter proceed according to 
the usual course of criminal proceedings and in accordance with the 
provisions of section thirty of chapter two hundred and eighteen and 
section eighteen of chapter two hundred and seventy-eight. If the 
court fails to make such findings that the child presents a significant 
danger to'-J;he public and that the child is not amenable to rehabilita
tion, the court shall proceed on the delinquency complaint. 

If a child is charged with murdec in the first or second degree, and 
a finding of probable cause has been made, there shall exist a 
rebuttable presumption that the child presents a significant danger to 
the public and that such child is not amenable to rehabilitation within 
the juvenile justice system. If, at the hearing, the court enters a 
written finding based upon a preponderance of the evidence that the 
child presents a significant danger to the public and that the child is 
not amenable to rehabilitation within the juvenile justice system, the 
court shall dismiss the delinquency complaint and cause a criminal 
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119:61. PROTECTION AND CARE OF CHILDREN. [Chap. 119.] 

complaint to bf:! issued. The case shaH thereafter shalf proceed 
according to the usual course of criminal proceedings and in accord
ance with the provisions of section thirty of chapter two hundred J:!.nd 
eighteen and section eighteen of chapter two hundred and seventy
eight. If the court fails to make such findings the court shall proceed 
on the delinquency complaint. 

Whenever a criminal complaint is issued in accordance with this 
section, the provisions of section sixty-eight shaH apply to any person, 
under the age of eighteen, who is commi.tted for failure to recognize 
pending final disposition in the district or superior court. 

Unless the child waives the provisions of this paragraph, the judge 
who conducted the transfer hearing shall not conduct any subsequent 
criminal delinquency proceeding arising out of the facts aHeged in the 
delinquency complaint. 
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Handout 4C 

pUBLIC' WELFARE 119 § 61 

• • " 0" I ~,.' .. ' ". 
• 01 •• 

• • ~ I":. • 

§ 61.' 'Trial 'of"~~rtam' j~~enile8' as '~ults;" d1Bmissai of juvenile complaint; 
transfer ,hearing , ..... . ·.';X:': .... :-...... .. 

The :commonwealth· may requeSt· a" transfer"liearing whenever 'it· is alleged in a 
complaint that a child, who is·fourteen 'yt'ar8"old 'or older, has committed an offense 
against a law of the commonwealth, which, if he were an adult, would be punishable by 
imprisonment in. the state prison, and .that .the offense~has allegedly been committed by a 
child who had previously. been committed to. the department of youth services, or involves 
the threat 9r. infli~ o~ serious .. bodily ~::'~I"': . .. .. -. . 

The court-shall hold a transfer:hearingwheneverthe.commonwealth so requests. The 
court shall omer:a. transfer hearing:in eNery case. in· which the offense alleged is murder 
in the first or second degree,: manslaughter; or.a-violation of section eighteen, twenty-two, 
twenty-two'A or twenty~ix-of:chapter two 'hundredand sixty-five; or. section fourteen of 
chapter .two hundred and sixty-six.;, .. ', :: 1 •• ~~.;." '.~ " 

At said transfer hearing; whicil'shall be,held before anyhes.ring on the merits of the 
charges alleged, the court shall·first determine whether probable cause·exists to believe 
that the child has committed-the·offense·orviolation·charged. If the offense alleged is 
murder Dr the· first· or second' degreer manslaughter, 01"·a. violation of section eighteen, 
twenty-two, twenty-two A or-twenty-six of'chapter-two hundred and sixty-five, or section 
fourteen of'chapter two hundredand.sixty-six, the·probable·cause portion of said transfer 
hearing shall be held within fifteen -days- of ·the child's, first appearance before the court 
following' the date of the complaint;' provided,. however, that a failure to hold such 
probable· cause· portion of the hearing within, said: fifteen days shall not· prohibit such 
hearing from being held at a-liiter'time·as.determined·by the'court. IfprobabJe cause is 
found, the court shall then detennine whether the clWdpresents a.danger to the public, 

••• • ... ___ 1 ••• 
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making such determination the court shall consider, but shall not be limited to, evidence 
of the nature, circumstances, and seriousness of the alleged offense; the child's court and 
delinquency record; the child's age and maturity; the.iamily, schoo.13Jld social history of 
the child; the success or lack of success of any past treatment efforts of the child; the 
nature of services available through the juvenile justice system; the adequate protection 
of the publiC; and the likelihood of' rehabilitation of ~e child.-. 

If the offemJe alleged is murder in the first or' second degree, manslaughter, or"a 
violation of section eighteen, twenty-two, twenty-two A or twenty-six of cltapter· two 
hundred and' sixty-five, or section fourteen of chapter two hundred and sixty-six, this 
portion of the transfer hearing shall be held within thirty days of the probable cause 
portion; provided, however, that a failure to hold such portion of the transfer hearing 
within said thirty days shall not prohibit· such hearing mm being held at a later time as 
detennined by the court. 

If the offense alleged is murder in the first or second. degree, the commonwealth may 
proceed by filing a CG'mplaint in juvenile court o~ iIi' a j1,lvenile. session of a district court, 
as the case may be, or by filing an indictment in .such court.. In such proceedings initiated 
by the filing of a complaint, a probable cause hearing shall'be held within the time Bet 
forth in this section, unless the commonwealth shall h9.ve proceeded by indictment prior to 
such hearing. If the commonwealth has proceeded by indictment, no probable cause ' 
liearing shall be held, and a transfer'hearing shall be held as provided by this section. In 

. all cases Drought pursuant to the provisions of this paragraph, the child shall have th~ 
right to· an' indictment· proceeding under- section four of chapter·two hundred and sixty
three, unless such child, upon advice of , counsel, duly waives indictment. .. ~ .... , 

.' If, at the ~nclusion ~ the- hearin~: tb~:court"enten!'liiwritten ffuding bas~' ~pon clear 
and convincing evidence that the child. presents a significant danger to the public and that 
the child is. not amenable. to rehabilitation witliiil the."l1,lvenile justice system,. the' court 
shall dismiss the delinquency complaint and cause a c.riminal complaint. to be issued. The 
case shall thereafter proceed according to the usual COUl'8e of criminal proceedings and in 
accordance with the provisions of section thirty of. chapter. two. hUndred and'eighteen and 
section eighteen {If chapter two hundred and. seven1;y-eight.:,! If. the . cOurt fails to make 
such findings the ~u:rt shall state its reasons in writing and. the commonwealth may 
appeal the decision of the court under the provisions of'section twenty-eight E of chapter 
two hundred and seventy-eight. Any such appeal shall: be' taken within ten days after the I 

court's failure to make said findings and further proceedings'shiill"be stayed pending the 
entry of an order of the appellate. court:·. If .the time .. for·the.commonwealth to appeal J 

expires, or' if such appeal is" denied then the. court shall.:groceed. on the· delinquency : 
complaint. . : . . ,~;_. . . ( 

If'a child·.is charged with ·murder·in· the first'or'second"degree, manslaughter, or any 
violation of section eighteen, twenty-two, twenty-two' A 'or"twenty-six of chapter two 
hundred and sixty-five, or section fourteen' of' chapter-two' hundred and sixty-six; and a 
finding of pl'lohable cause. has been. made;. there.shall.exist,a.rebuttabJe presumption that 
the child pres:ents· a significant danger to the pUblic. and that suclrchild' is.not amenable to 
rehabilitation within the juvenile justice· syste~ .. If,: .at:tbe: hearing, the' court" enters a 
written findiIlg based upon a· preponderance'of' the·evidence·that·the child presents a 
significant.danger to the public and that the child is not,amenabJe·to·rehabilitation within 
the juvenile jlllBtice system, the court shall.dismiss the delinquency complaint and cause a 
criminal complaint to be issued. The.easeshall.therea.fter shall.t proeeed according to the 
usual COUl'8e of criminal proceedings and. in·accordmce-with the provisions ·of section 
thirty of chapter two hundred and eighteen.and section eighteen of chapter·two hundred 
and seventy-eight. If the· court fails to. make such findings the· court. shall state its 
reasons in writing and the.commonwealth may appeal the-<lecision.of the.court under the 
provisions of section twenty-eight E of chapter two .hundred and seventy-eight.. Any such 
appeal shall be taken within ten days after: the courts :failure to make such findings. and 
further proceedings shall be stayed pending the entry of an ord~ of the appellate court. 
If the time for the commonwealth to appeal. expires,. or if.such appeal is denied then .the 
court shall proceed on the delinquency complaint. . : 

Whenever a criminal complaint is issued in accordance with this section, the provisions 
of section sixty-eight shall apply to any person, under the age of' eighteen, who i2 
committed for failure to recognize pending. f'mal disposition in the district or superior 
court. 

Unless the child waives the provisions of this paragraph, the judge who conducted· the 
transfer hearing shall not conduct any subsequent criminaI delinquency proceeding 
arising out of the facts alleged in the delinquency co~plaint. 

Amended by St.1975, c. 840, § 1; St.1977, Co 329, i 11; St.1985, Co 744; St.l990, Co 267, § 3; St.1991, 
Co 488, §§ 2 to 6. . 

I So in enrolled bilL 
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I'JIS'l'!UC'l' r::xnJRTS OF !!ASSo'c::::ruS::"!":'S 

nullo tin go. 10-75 

l'Jecember 31. 1975 

2. 
3. 
4. 

s. 

Hew Stgtute on TrUnDfar Bearinq to I'Jetermine 
Whether to JUvenile aa I1n Aault 

District cgurt St:~D~CD. 7 1/74 - 6/30nS 
Governor DIlkaJda on JUcU.cial Reform 
Hew St.I!ltute 012 !X1I!IIIPti.one from Attachment. 

EXecut:!.cn and SUpplementary PrOcee. Or~era 
Naticnal cgllege of the Stllte JUdiciary -

1976 proqram Scbedule 

(Without Ecclc.ure~) 
6. CUr=ent Lecture and Forum SerieB 
7. 'rOurs of cgrrectional Institutions 
B. Civil nules Notee 

A. l'Ji~.al of C3aeB at ~ll of the ~i~t 
3. Amendinq co=plaint AqainDt De==ul:~~; 

Defenaant 
9. vacating JUdqment: in summary Process ~c~~ 

10. POllt-Eearing prcc:ediDl;!J in Civil '!':i::l5 
11. Here on the Destruction of COmplaint AP?licat~=~s 
12. More 011 Rule 10 BJ.111nq Procedures 
13. ~ree case. Hotes 

A. Sehulte v. Director of Division of 
Emt:)loyment Securi~ 

S. DiGiese v. COlumbia pontiac co. 
C. COmmonwealth v. crOS!lcut:) 

14.Th::'::l's Other New statutes 
A. Nfnlouryport Court JUDt':ice Full Ti::e 
B. Venue Fault .co~rected 
c. Zoninq Appeals JUrisdiction T~rminated 

15. January IS - Martin Luther l(inq. Jr.' s .s.i.rthday 

1. New Statute on TranGf~r Hearina to Dete~ine n~ethcr to 
TrT JUvenile as en Adult. After the dcciaion in Breed v. Jones. 
43 U.S.L.Week 46~4 (5/27/751. the conatitutionality of G.L. c. 119, 
D. 61 appeared ~:ubt~l. The memorandum change in Rule e5~ (now 
Rul~ 2091 to re~~ire the ao-called tr~nof~r h~ari~q before inote~= 
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of after a h~arinq on the merits of tho juvenile complaint was 
deemed a bootstrap measure. After the opinion in sto!:es v 0 ce=on
wealth. H&s~. Adv. She (10/24/75) 3030, however. section 61 could 
~d to k~ only battered and bruised, but still viable. Never
theles., '>!he General COurt did, in fact, qive it "the deep six~ 

Chapter 840 of the Acta af 1975. aigned by the GOvernor 
aD December 24. ],975. by its tarma to "take ef!ec:t: upon its passaqe". 
repeala both s.~ns 61 anI! 75. A copy of the new statute ill en
cloa.d hereiSl. '%'hi. ill .!!2!. the ._ text diatrilr.1tea by JUdqe 
POitraat at hia recent lac:turll, but rather an earlier draft. Not 
about to win Zl prize for pre cia ion or clarity, this atatute will 
need to be further amended. With the help of the CQ=ittee on 
JUvenile Procedure I shall t::y to prolllUlqate very shortly the nece~~
aary rulea of implementation. Meanwhile, let me ~oint out the :01-
lowing •• pects of this new leqia18tionl 

A. The statute doe" npt eXtlrellslv tlrovice for any tlro
cedu:e between arraiqn=ent and the transf~r hearing itself. 
This sboula 5. covered by the rules. Ideaily t.~e =Vl.I".g part:, 
to request the transfer hearinq should be the p:03e~~tion. 

B. A ~-ansfer hearing applies only to a j~veni:e who 
wa. between l~ and 17 at the time ot the alle~e= o:!ense a~: 
who fit$ into category (a) or (b) as set fort.~ ~n t~e =~=s: 
.entence of the ne-", Dec:tion 61. probzibly sateC'C'r (a) wj" 
be unavai tlr~or c:~tments and the 
nature of prior of~ kel to e a eqeQ l.n e 
~ al.nt. SOWever. c:ateqory Cb) will c:ovlI!r most 0 e cases 
aboUt which we are cancerned, .ince it inclUdes offen.eD Nin
valving the infliction or thrliat of aerioue bodily ha=. ,,00 

C. The transfer hearinq itself is a two-step process. 
The first step is an evidentiary probable cause hearing. See 
firat sentence of second paraqraph of the' new section 61. The 
a.cond step is c:ommen1:ed only if a finding of prcbabl!l caU3e 
haa been made. This is the only p~bable cause hearing and 
talce. the plAce of the probable cause hear,i.nq he:oetofore held 
after the juvenile complaint was dismissed and a srL~inal com
plaint issued. 

D. The Dec:ond step is an evidentiary hearing involving, 
but: not; liJolited to. the five c:or • .3iderations sct fort!l in the 
second sentence of the aecond par:lgr:lph of ne~., lIcs':.:"on 61, to 
determine whether Rth!! shild presents a lIignifis3nt danger to 

-45-



Bulletin No. 10-75 
Paqe 3 

the public as de~onstrnted by the nature of the offanae 
charged and the child's past record of delinquent behavior. 
if any,- and whether the child -1a not amenable to rehabili
tation .a a juvenile.- In order to dismiss the complaint 
and try the juvenile as an adDlt the court must enter a 
~itten finding baaed upon clear and convincing evidence.
Thi. probably means th!l jucige wU.l have to Det forth hiB 
nasons bllsed. on the evidence by which he has been clearly 
convinced that the ~ld should be tried as an adult. 

E. In the event Qf such a finding the juvenile com
pl~int is dismissed, a criminal complaint ia issued and the 
defendant ie bound over to the Superior COurt. This ia tree 
even if the offense i. within the final jurisdiction of the 
District Courts (contrary to the version of thi3 hill dis
cussed by Juc!qe Poitrast). Section 40 of c.'tapter 218 refe== 
to in the four~'t paragraph of new section 61 is a mistake. ~~ 
should be section 30. In the event the juvenile is to be ~e= 
on the delinquency complaint the jucqe who condue:e~ the t%aDs
~er hea:::'inq if.; d~,squalified to conduct ~jny subsequent pro==
inq arising out of that complaint "unless t.'te child by O::II~ns~V' 
shall waive this provision." 
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DISTRICT COORTS OF MASSAcnuSET!S 

Bulletin No. 3-76 

February 17. 1976 

-i~i~ Euclo_urea) 
~. New Rule. on ~ransfer Hearinqs for JUveniles 
:z:- Recoriiiitl.CU Guidelines 
3. JUdge Nolan' .. l'ilote. 
4. Jury ot Six statiatics 

(Without Encloeurea) 
5. Driver Alcohol Education p:oblen:s 
6. Limitation on 'Revision or Revocation of Sentence 
7 • The Bartley-Fax GUn COntrel Law 
S. correction on Neqlec:tec. Child case 'l'otlll 

in 1975 Statistics 
9. JUdges Travel Voucl1ers 

10. Small Claims Fees 
11. Rei=buroement of ~~3el A~:oi~te= !== Pa~~n~3 

in Mental Health Facilities 
12. Civil Rules Notes 
13. Education Notes 

"14. Hembernh.i.P io National JUdicul O=;:~:'=3'::.;::ns 
IS. ca.e Notes 

A. commonwealth v. Delorev 
B. ccmmeBBo v. co=onweal th 
C. Commonwealth v. sawicki 
D. commonwealth v. Festa 
E. Nalbandian v. Patri%%i 
F. COmmonwealth v. Richards 

1. New Rules on Transfer Hea=inas for JUveniles. Enclosed 
herein is the ~drl1ft of nmendments to Rules 205 and 208 of 
the Special Rules of the District courts of Massachusetts Which 
will be officially promulgated in this fo~ as soon as the print-
ing work on t.he uniform forms incorporated thercin hns been com
pleted. These amen~~ents represent the con~encus and have the 
unanimous s'upport of the District court:l Corn:nittee on JUvenile P::o
cedur~ and ail of the Juvenile court JU:lticc:I. They tend to im?~e
mant Iteml ~f Bulle~in ~o. 10-7S (12/31/75) which azeomcilnied the 
dictributicn of the new statute en tr~nsfer hearings. st:1975. ch.e~O. 
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Please notel T~ere is only one erobable couse heari~a. 
'l'htlt i. held. in the context of the tr21Dsfer bearing aa 5uggestee. 
by the united. statea SUpreme COurt in Breed. v. Jones. The repeal 
by the new statut.e of G.L. ·cb. 119. aee. 7S IIllllces it clear thae 
there is no probable cause bearing after the issuance of a cr±=
ina.l COIIIelaint. The determination of p:;obable cause or no prol:l~l.e 
cause in' the tr.ansfer bearing sbould prol~ed. in the same manner as. 
II. prol::lable cau •• bearing in a District cgurt criminal case: 80t
withstanding SOlllD embiquiUeill in the new lltatute. the CC=l.t~. 
the .:JUven:i.le court: Justices and 1: are all satisfied tnat this was 
the legislative intent. 

AUJo ambiquons and· pe:haps UIO:e doul:ltful is the bindin:; ove: 
to the Superior cgurt of those c:iminal COIZIplaints caused ~o te 
issued after a tr.ansfer hearing which would otherwise be wi~~n 
the final juriadiction of the District cgurts. However. the new 
statute deea not establish this new jurisdiction with suf:icient 
clarity and specificity to provide the necessary means to =e?~ce 
the express holding in COn:monwealth v. A JUvenile, 1974 MaSll. Ad· ... 
Sh. 61. 306 N.E.2d 822. There woUld be no au~~ority for the Dis
trict court upon a plea or finding of guilty to imr:ose an a::!.T-l:ii
cat~on~f delinquency and a dispos~ticn as a juvenile deli~~~n~ 
in the manner p:ovided for the Superie= COUrt ?ur~uar.~ ~o ~.~. 
ch. 119. see Bl. Also. the new statute r~GUires the a??lic~:iDn 

·of G.L. ch. oli9. aBC. 68 to caDes ·psnding final disposition in 
the SUperior cour:.· Mor~aver. there ~uld be no provision what
lIoever for the manner of transfer:inq web a case from one of the 
four .:JUvenil.e court:l to a Diat:ict COUrt. 

In transferring (or bindinq over) any criminal cases to the 
SUperior COurt. reqardle •• of the offense. the JUvenile Cour:s 
intend to follow the same practice as the District courts. They 
will prepare on their own_~orms thec:riminal ~cmplaints and for
ward-them ·directly. ~ _the_superior COurt in their resoective 
cOunties_ For their authority in this resoect. see G:L. ch. 119 
iiee. 59. . • 

Please note further certain features of the a~en::!'~d Rule 203: 

A. A transfer hearing mus~ b~ held if the offense 
involves the infliction or thrca~ of serious bodily harm 
and ~ould be ounl.~hablc by L~!e Iffipr.Gonment .t co~~.fte~ 
b·Y an adult. In other cases a €ranster hcar.:.nq \~.1I !)e li!U:t 
whenever ordered by the court or re~Je~ted by the Co~on
wealth pur~uant to the provisiona and for=~ a~ set forth in 
the Rule. 
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D. If the Court ill &atiafied ~!u;j.ng that 
either of the two stntutory conditions haa been met. the 
juvenile delinquency complaint shall be amended. if n~ces.ary. to allege the appropriate condition. 

c. Multiple offenses warrant com=on-sense han~in9' 
by keeping them together even though there is no exp::lIlss 
authority for thi.IiI in the !Statute. .. 
~. COmmittee and the JUve~. eourt JUstices have also 

aqreed on the amanclznnts to the statute which they feel are neces
sary to clear up all of the ambiguities and also to render the ap
plication of the stl1tcte mere effective. As soon as -the wording
has been agreed upon among us. these proposed amen~nts will =e 
filed with the appropriate officialm of the Legislative anQ ~e~~-
tive branches. ~ 
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DISTRICT COUnTS OF MASSACHUS~S 

Bulletin No. 6-76 

Hay 12, 1976 

(With Enclosures) 

Handout 5C 

1. Prnml] 1 snti on of t!111'en1 ] e TrPp§fc:r Rules 
2. SlIIAll Cl.aimll Book,let, AR on Increasea. "'Feea and 

Miscellaneous Notell on Small Cl.,mima 

(Without Enclosures) 
J. Chanqes in Judicial Personnel and Related MAt~e=s 
4. StAtiatics/Aaaiqnment Study BeqinQ 
5. Civil Commitments 

A, AutolllAtic Appointment of Counael for lndiqen: 
l'atients 

B. Request for a Hearinq and Waiver of HeAri~q 
Request 

C. Standard of Proof in Civil Commitment Hea:i:gs 
6. Court Personnel Givinq Advice to Defendants 
7. EdUcation Notes 

A. May Distri~ Court Judicial Con:erence 
B. DYS COmmissioner at Lecture/For~~ Se:ies 
C. June Lecture Date Chanqe 

8. Return of Hedic~l Records 
9. Cox Ccmmiaaion 

lQ. Case Notes 
A. Comm. v. Ludwio' , 
B.' Poll<lrd v. Panora 

11. l"i11ii\q Out the loiOnthly Sittinq Reports 

1. Promuloation of JUVenile Trensfer Rules. The Ad=inistra
tive Committee and the Co~ttce on Juven11e Procedure have con. 
sidered and reconsidered the proposed amendment3 to Rules 209 and 
210 and accompanyinq forms diztributed wi~1 Bulletin 3-76 (Feb. 17, 
1976) and are satisfied that they represent the prop~r approach to 
the tr~nsfer hearinq under St. 1975. c. 840 (enclosed with Bulletin 
10-75). The rules and forms are officially promulqated herewith. 
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Handout 5D 

STATUTORY EVOLUTION OF '!HE TRANSFER rsst:E 

The atatutory evolution of the transfer issue involve. chre& sections 

of tba juvanila delinquancy coda (Chapter 119) of tbe Mas.achusects Genaral 

Lava: .action 5~, tba definitional ~.ct10n; section 61, on waiver of juvenile 

jUr1adiction; and tba repa~led •• ction 75, on the institution of criminal 

proc.edings alaiust JUVEniles. 

The sacarial of .ection 75 vas incorporated into section 61 in the 

cosprebenaiva 1975 aasndDaot of tba~ .action. 

Statutory Evolution of Ch. 119. s. S2' 5 Definition of "Delinauent Child" 

Prior to 1948, a delinquent child vaa definM] AS "a cbild betweeo seven 

and saventaen who violates any city ordi~nce or tova by-law or commits an 

offenaC! not puu:l.abable by dllSth or b:' imprisonment for life." [1921 Edition 

of M.G.L.] Children batwesn .eYEn and saventeen who vare accused of an offense 

which ordinarily waa punishable by death or life imprisonment wcre entirely 

cues ida of the protection of the delinquency code, and wara daalt With 1n tne 

sa:a aanner aa adults. !his va. in et ect an automat~c v~ 

original and exclusive jurisdi:cion over juveniles accused of certa~n 0::en5e, 

vas in tba criminal courts. 

~e 1948 amendment [St. 1948. c. ';;0, s.,;J deleced th~ re:erence __ 

"1lI!;Ir1aOllllellr.: for life," there",. reducing the scope cf the "olutOl:l&t!c "'Oliver 

proviaiQns to children cbarged With cri=R£ punishable by death. 

Th. 1960 ... ndaa~t [St. 1960, c. 353, s. 1) deleted tbe reference to 

off Rue. "punishable by death," thereby effectively eliminating the "automatic 

waiver" provisions of the delinquency code. Since then the juvenile court!! 

bava had original jurisdiction over all caae. of chileren under sevante.n 

&ccueed of crimea. and transfars have baen effectuated only after a hearing 

in conformity with the prov~sions of •• ction 61. 

Statutory Evolution of Ch. 119. 5. 61 

etigr to 1948, section 61 provided tholt children betye;~ven and 

~ev .. nteen could be transferred to crimil1al court (mly after a hearing alld 

only if the court 114S 0: eh .. opinion that the child' s "velfllre, and the 

int~re.ts of the public" required trolnsfer. 
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The 1948 amendment CSt. !948. c. 310. s. 7J limited the tr~n5ier 

provisions o! the .ection to ch!ld~en betw •• n the ~ges of fourt.en and seven

teen. 
( 

The 19~4 e .. adaent CSt. 1964, c. 30B, 5. 2J ~Itminated the reference 

to c~1derat1l1a of thlll child'. welfare in .... Uug tha transfer d'acisilln. 

The 1975 ... ada.at !.St. 1975, c. B40, s. IJ ~evrote the transfer St~tu:l 

intll it. pra.ant fOrB ( ••• copy of Ch. 119, s. 6i). 

StatutorY EVOlution of th. 119. s. 75 

Prior to 1948, a.ct1Dn 75 provid.d that, exc.pt for children charged 

vitb oftanoe. puni&hable hy daatb or t=prisonment for lifa. ~ criminal 

cemplaint and it. attendant varraat could only be isau.d against a child 

ba~en the ag •• of .evwn ead a.vau~.en if delinquency prac.edings had been 

preYioualy begun acd d1s~.ed as required by section 61. 

The 1948 awa~dmant CSt. 1948, r.. 310. I. 13J limited the ef~ect of 1tS 

proYiliDca til children berw.an the ag.. of fa~rteen and seventeen. and 

elila1J2.&t:ed tha reflnnea to offalUlu plmishable by u!.:lpri!lonmel1: :tI::' :!.fe." 

H.nceforch, only c~ldren charged V1th oife~3ftS pUC~Sh3Qle b, dea:~ := 

children becw •• n :=u::aan and seventeen .;a~~s: ~hc= ~ 3el!~~~.~=: :=:~:a~~: 

vas brought and discis •• d 10 accor:anee vi:~ the ~=c~isions cf sac:~:~ ,1 

could b. charged b.!Dl"8 the Superior' Court. 

The 1960 aJICInm...nt diliaud the rlllhrenec to oifltnses punishabl" "bf 

d .. tll." B.nc.for~, DO child undar ~ev~ntft.n could bo charged in the superior 

c~ vithout first haVinG a d.ltDquency c~laint brought and dismissed •• 

T-ilquired by s.et1~ 61. 

The .ecUon Vail repeAled in 1975 Cby St. 1915. c. 840. s. UJ. The 

· ... ural foraerly cO'I\u1ned ill chi. uCl:1.oa bRcam. the b .. 1s for the fourth 

paragraph of aactioD 61 (55ft copy of Ch. 119. s. 61). 

. f the Transfer Issues," 
.. Sta.tutory Evo~utclC:m °council Juvenile Code 
Governor's Ant~- r~me . ' 
Study and Revision ProJect, 1986 
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Handout 6 

DISTRICT COURT SPECIAL RULES Rule 208 

RULE 208. TRANSFER HEARING 
UNDER G.L C. 119, S. 61 

A transfer hearing shall be held (1) whenever 
requested by the Commonwealth or ordered by the 
court, on the basis that either condition denom
inated "a" or lib" in GL Co 119, s. 61, paragraph 1 
exists, whether or not the same appears from the 
complaint; and (2) PUl'Suant to court order in avery 
case where the condition denominated "b" in said 
statute is met by reason of the fact that the offense 
is pnnishable by life imprisonment if committed by 
an adult. A request by the Commonwealth for a 
transfer hearing shall be filed in writing with the 
clerk not later than seven days after the arraign
ment on Uniform Form DCM-10, ''Request for 
Transfer Hearing," promulgated herewith. Notice 
of the transfer hearing shall be given to the child or 
to his coWlBel, and t.o his parent or guardian, at 
least seven days prior to said transfer hearing upon 
Uniform Form DCM-1I.. ''Notice of Transfer Hear
ing," promulgated herewith.. If after the transfer 
hearing the court decides to dismiaa the delinquency 
complaint it shall make a written finding and order 
upon Uniform Form DCM-l2, "Finding and Order 
After Transfer Hearing," promulgated herewith. 

Amended May 10, 1976, effective June 1, 1976. 
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Handout 7 

'r.1a Sped.al lU3laa of tha D1s1:rict c.c)I:rts &rI! -aed by 
.~al..1nq Rule 208 as p:"OIIlUJ.qatlid em J&i1u&.."'Y S, 19·15 and by sub
at:!.t=:..1nC; thare!ar tb.ta !al.lcvi.l\q. to b. efhC"'...i.vII JQa 1, 197&: 

'"lluJ.. 201t. 

TraDs~er Searina Onder G.L. c. 119. 5. 61. 

A tn:uI!er heuinq IIb&l.J. b. held (1) wheA.vu :1!C!'1estecl b? 
~ COZII:IIauww.lth or ~ by the =t, an ~ baai5 t=At. aiee: 
c:z:dj.UCA denmdnetad -a- Cl:' -b- 1:1 G.z.. c:. US, s. al, PL-:;::aph 
1 u::!.5ta. lIhat.her en: n:lt the same appears U= ee =pJ.ai.:~: a.-.(i 
(2) pt:lI'!IalI.t to c:ou..""t arder 1n every case whce t!1a :::=:.t.::.= 

d ..... 1.jWtIII'! abo 1: s&!d statute u met by ::a •• = a; ::e :a= ~~: 
tba offllCll. is pcAishabl.. bv lJ.!e :i=riso=en; .:..:: c "~:d b? ~ 
ac.mJ.t.. ... nquest by the cciinuu...ut.h ~=r II. =:=s:a: ::ea::':-; :m:t.':'':' 
be fUed 1: w:;!.1::inq w~th the cluk nat lata: ~ seven ea~rs att~ 
dla a=a:!.~t em Unit= !'0l::II CC!-lO, "Itaquast !cr '.::=s:!ar !!e=-
1.:1l •• p:=lqataCi he%'llWith. Notice of ~e =:IS!er he&ri:l.c; .=al: 
be qift.l:l t= the c~ or to his =4111, and := hill rarCZI1: a: 
~, at: lust •• ven days prier to said t--ans!ar heu:ti1'11IPCu 
oAi:c= Fe::: IIO!-ll. ·~IOt:ic:a of 'transter Saar:.:sq,· pr=l .. attld 
lIarewith. If a.ttar the transfer hauinq. ~. c:cure decidas ':i:I clis
miJls thIII ~ CCIIIIpl&i:1t it shall III&.ke II writtlJl t!:Id.i::Iq a:ui 
c:dar 'IlPCD lllU.t= 1'= PCi-12, "l!'1:1d1:C; and order .i\!!:er '1":'amrfer 
BM:;U:q •• pramnlqatBd herewith.· 

Pl:OlIIUlqatec: !1:1y 10, 1976 • 

~e =:le ~rcvi:os that t!1e cc==on~ea1~~ =ay ha?e a t=a=s~e~ 
l:::s:iJ:C; .:1S of ::';h:: by tiline; Uniz= FaCl tc·~-lO w:':.'l t.'le cle:lt. 
~~e caur: =av alsa areer a t:ans:er heB:ine; an its c~~ i~i:ia:~v. 
~C :lUst areer suc~ a hesr~~q if ~e af!~~se sa:is:ies =:n~:i:~ 
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.~. ill t:1II su:tlte alU! .ilI pwu.s!m..bl.. b~' 1i!a i=rise:men: i! 
c:c:=ti.l:ted by All aciaJ.t. Il1 ADy e'NJIt. notice ot"!:he l:ea:i=q llhall 
be q:i.ven by t1ut c:mu:t tI;IOD onUo:ct Fe= DQ!-ll. 

mas: !i::r':. esublish 

fta ccrart: &baul4 t:beu prac:alld. vi1:!1 the twa par-~ ot. the deter.:!-
1Dat:1cD c:c:mtBq2ue.d !Ir 't!la statute. rust':'1: s!sIml.I! c!eter.:l:i.z1. 
~ prcbabla CAlUla .x1ata t:a bali_. tbat t:.ha c:J1Ud baa CCClII1:i.ttl! 
tile o~fl!Daa or "riouucm c:t&arvacl. U tha caU--t doa. t1nc! p:cba.bl. 
_ • .it should _ aDZICIIUlCa. ~J' 1:!:aD .!IaU.lI! the ~ praclleci to 
det'.rwin •• based 011 the ~ .. t: torl:!1 .1A •• 61. paraqraph 2. 
IPCII:md .ent.Dcll, vhIIther t:a ~. t:.ha javPD:iJ.e ~l..IJ..Dt. _. 
to be iaRllCl • ~ ccmpldDt aDd b1.Dd aver"thaI c:letPDd&zlt to 
the Saperim: coar:.. If t:.ha c:cu:t ate"';" •• t!1At t:!:e c:J:I.1ld .~ 
be t:..-.a:ed ••• juveDila. -oy ~t prat:::IHHUDq a:u.inq aa: o~ 
the fac::s a.u.qed in t:.ha dallzIquaDCY COIZIpla.i.ut- shAll be coneuc:ec. 
1IJ' a cU.::UllAt juciqa. anJ. ••• the cI:.1l.4 by co~e.L shall wa.i.va t.!U:I 
;=vUicD. 

Wlt:ll ~ t:o th •. ~ .tIP! 'clbl. t:a eae: ai:&q. ~ t:!:e 
t:IIO-part~. the .MV@rs st:&Dd.a.rd 's_.Mvers v. C=nwe.la ", 

~s • .ldY. Sh. (1973) -, 298 9.1:.24 819) app.w._ =~q =a 
f.i:st st.:aqe wbent.1A ~ c:ause U to be ~ed. am! ~, 
U ~ C&UlIa is tCl1mli. the Mc:.1a&r alU! c:c:w:.nc:.:i.::;-" ~-::! 
appllaa to: the sec:mu:1 ataqa. t:ha t:a.Dsfar c.a:e=.:i.::A::':n. 

~la. ~~aJUell a:ia.t.nq Otlt of. tb.e same t::::S.~..i= == 
occw:aaac:a aJ:oal,4 be = .. 1:ed aa .. 1mJ.:. ;; ;"'c: s;qrw; i'te:---es __ 
4'''d'. the jpynnf1' SRIR,.fpt Iud elR,e a c=:~;=a1 ==:;"._- --
!w iMPN I.,;P 9M 0; Em g, the Q£;!an'·· ~ ... 41"· .- har--
pqs;W;w ('l,t;!;pptitl po; taFFe •• l y ''Tt'mri Ted bY _he s::::nte ) ro 
C'n.' C::m1 n• 1 camn"1nr , to be 1'sned on ," o·fen.-. sa -hpr t,- Imwd= sa;;:; yi,1l, thon ;:en=in ,1' sf t ... • 0"'·'"'1'· en"ead 
EI] ,,_r '9'11=-= the •••• d-,r,nd''!t. C:O~e.:cc!azrc.s.~. u. 
ta be tz'eatacl Udl'\''1da&l.ly. ~ar hcu.inlJa at co-c!etenda::lu 
..,. te hec:1.\ tolJP1:haJ: (par-..1cIzJ.£rly W;1::h r.SlIect tc ;:ram&J:lle c&llJIe) 
bat sepanu clecU1aD.s. fJ.:l.c:U..Dqa ~ ardara aZIall. be l:I&d.e u :a -= "etend·",:. 

'f2Je toz:u &t""..acl:Ied. h~et:O' ue" hereby pr •• c:':U:ed for UII. ~ 
t!z8 DU=::I.ct CCun:s puJ:8'll&Dt tel ~ p::t:I'G1.s:Lol1S af ~ %'Ill.. 'nI ••• 
focm U'II :0 be pr;.nt:eci by tm! D1str1ct COUr.:s ill st=:.ct: COft:!==.t1:7 
vit:h tbu.. aa.p.1.ea. except t.bat the I1&I:IP af the ccu::: :all' b. i'%'in:ed.. 
typed. tn:uIped or othe:vi.s. plac.d below th. wards -l:l1su1ct Ccur:s 
af Ha.~.ttll.· 

E4. :lote: Site Ad::1::.t,scrae17e gullet1:tS 10-75 a:::i 3-7~ ~o:- a d!..:scu,s.s!::l 
or elle tU,s to%7 0 t :::~,s new r-ule. !:ace ::ecl!s:la.:"7 by =!"~'.!c "'" 
~, 95 s.c. 1719 (1975). 

-55-



Handout 8 
, ' 

SPECIAL RULES OF THE DISTRICT 
COURTS OF MASSACHUSETTS 

... ~} . 
!. ~ .. , . ' Table of Rules 

~e ' 
200. Hall!' of Opening Court. 
201. Clerk's Office HoUI'B. 
202. Sitting for Small Claims. 

RULES APPLICABLE TO JUVENILE 
PROCEEDINGS ' :. 

203. Forms in Juvenile Caaea. :. :':". 
204. Applicability of District Court Rules. -
205. Notice of Rights.' '. . 
206. Copy of Complaint,to Be Attached to Summons'to 

Parent, Guardian or Agency. - . , 
207. Representation by CounseL ' 
208. Transfer Hearing Under G.L. C .. U9, S. 61. 

Form DCM-I0. Request for Transfer Hearing. 
Form DCM-ll. ':Notice of Transfer Hearing. 
Form DCM-I2. Finding and Order After Transfer 

Bearing. ~. . ( ".: ..! 

Co ,OJ ••••• : 

'(.-.. .";, -.. p"1·.. • t.'.~· ; .. t f 

RULE 200 •. ·HOUR OF OPENING (!OURT 
In each DistriCt Court the hour of opening 'the 

daily session shall be 9:00 a.m. ".~.. ",. . 
• ," ..... 1· • ... ~': .... ~n: .~l·:;;\"".I·· .. '-1'1", : 

RULE 201. CLERK'S OFFICE :UOURS 
The office of the clerk shall be o~ in' each 

District Court from 8:30 a.m: to 4:00 p.m. Monday 
through Friday; : 1:lDd '8:30 a.m. to 12:00 noon on 
Saturdays. 

Rule 
209. Emergency Rule for Civil Support and Paternity 

Actions. 
Form. Civil Contempt-8upport Complaint and 

Summons. 
Form. Complaint and Summons for Paternity/Sup

port: G.L. c. 209C. 
Form. Complaint and Summons for Support-G.L. 

, c. 209, § 32F. 
210. Interim Rule for Incoming Interstate Income With

holding Actions. 
211. Recording of Court Proceedings. 

DC-A0-2 Cassette Copy Order Form. 
212. Care and Protection Cas€!!, 

Form DC-CP 1. Care and Protection Intake Sheet 
Form DC-CP 2. Petition for Care and Protection. 

'For Consolidated Index for State Rules, see infra 

·RULE 202. SITTING FOR 
SMALL CLAIMS 

In each District Court there shall be at least one 
sitting each week for the consideration of small 
claims, provided, however, that when so ordered by 
the justice of any court, such sittings may be held 
bi-weekly during the summer vacation period as 
established in said court. 

RULES APPLICABLE TO JUVENILE PROCEEDINGS - ' ~ . .,., : .. ' ~ 

RULE 203. FORMS IN JUVE~ CASES . ,," 
Forms for use in juvenile session proscribed on 

and after January 1, 1943 are hereby ordered to be 
continued in use. 

RULE 204. APPLICABILITY OF 
DISTRICT COURT RULES 

" (; Rules of the District Courts which are applicable 
to proceedings against adults shall, so far as perti
nent, be applicable in proceedings against children 
between the ages of seven and seventeen, except as 
:>therwise expressly provided. 

RULE 205. NOTICE OF RIGHTS 
A sUmmons iSsued upon a complaint against a 

child alleged to be wayward or delinquent shall have 
attached thereto the followmg: 

(1) A copy of the complaint. 
(2) You have a right to legal counsel at all stages 

of the proceedings. If you are unable to afford 
counsel the court will appoint counsel for you. 

(3) If you are of the opinion that all or any of the 
allegations contained in the complaint are not true, 
you have a right to deny the same and are entitled 
to a hearing before this court thereon. 

(4) You have the privilege against self-incrimina
tion and in consequence, you have a right to remain 
silent and to require the complainant to prove any 
and all charges made against you. 
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DISTRICT COURT SPECIAL RULES -
(5) You have the right to be confronted by the Judicial Court and Rule 10 of the Initial Rules of 

person making any accusation against you and to Criminal Procedure of the District Courts. 
cross~e that person and any other persons 
caned to testify against you. 

(6) You may produce witnesses in your own be
half at the hearing of ' the complaint. 

(7) If there should be an adjudication or order of 
commitment against you, you have a right of appeal 
to the Superior Court of this county at the time 
thereof. 

(8) You may, for cause, request a continuance of 
the hearing. 

(9) Any questions relating to your rights may be 
submitted by you to the court at the hearing. 

(10) Before the above mentioned hearing on the 
juvenile complaint the court, as provided by G.L. c. 
119, s. 61, may hold a transfer hearing to determine 
whether you should be tried as an adult rather than 
a child and subject to adult criminal proceedings. If 
there will be such a transfer hearing, you will 
receive at least seven days notice of that hearing. 
See G.L. c. 119, s. 61 and Rule 208 of the Special 
Rules of the District Cour+...s. 

Said information in written form shall also be 
given to a child and his parent, guardian or other 
person or agency whose presence in court is or may 
be required by law when first appearing in court 
pursuant to such a complp.int otherwise thnn upon a 
summons. 
Amended May 10, 1976, effective June 1, 1976. 

RULE 206. COPY OF COMPLAINT TO BE 
ATTACHED TO SUMMONS TO PAR
ENT, GUARDIAN OR AGENCY 

A summons to a parent, guardian or other person 
or agency whose presence in court is {Jr may be 
required by law, shalllu>ve attached thereto a copy 
of the .complaint. . 

RULE 207. REPRESENTATION 
BY COUNSEL 

A child between seven and seventeen years of age 
against whom a complaint is made that he or she is 
a wayward or delinquent child, shall be represented 
by counsel 2.t e'lery stage of the proceedings if it 
shall appear to the court that such child may be 
~mmitted to the custody of the Youth Service 
Board as the result of such complaint. 

The court may require psychological testing and 
psychiatric examination whenever expedient. 

Appointment of counsel, or an election to proceed 
without counsel, shall be governed by the provisions 
of Rule 3:10 of the General Rules of the Supreme 
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Handout 9 
COMMONWEALTH OF MASSACHUSETTS 

____________________ , SSe TRIAL COURT OF THE COMMONWEALTH 
DISTRICT COURT DEPARTMENT 

DISTRICT COURT 
DOCKET NO. __________________ __ 

COMMONWEALTH 

v. 

(A JUVENILE) 

COMMONWEALTH'S MOTION FOR TRANSFER HEARING 

Now comes the Commonwealth in the above-captioned matter 
and respectfully moves this Honorable Court, pursuant to G.L. 
c. 119, § 61 to conduct a transfer hearing. 

As grounds therefore, the Commonwealth states as follows: 

a. The juvenile is 14 years of age or older and; 

b. The juvenile is charged, inter alia, with the crime of 
unarmed robbery, G.L. C. 265, § 19, an offense which if s/he 
were an adult would be punishable by imprisonment in the state 
prison, and 

[c. has been previously committed to the Department of Youth 
Services] 

[c. is charged with an offense involving the threat or 
infliction of serious bodily harm] 

9827A 

Respectfully Submitted 
For the Commonwealth 

Thomas F. Reilly 
DISTRICT ATTORNEY 

Assistant District Attorney 
Middlesex Superior Courthouse 
40 Thorndike Street 
Cambridge, MA 02141 
(617) 494-___ _ 
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Handout 10 

COMMONWEALTH OF MASSACHUSETTS 

SS, TRIAL COURT OF THE COMMONWEALTH 
DISTRICT COURT DEPARTMENT 

DISTRICT COURT 
DOCKET NO. __________________ __ 

COMMONWEALTH 

v. 

(A JUVENILE) 

COMMONWEALTH'S MOTION TO AMEND COMPLAINT 

Now comes the Commonwealth and respectfully moves this 
Court to amend the complaint in the above-captioned matter as 
follows: 

To allege as required by G.L. c. 119, § 61, that the 
juvenile in this action is 14 years of age or older and: 

a) has committed an offense against a l()IW of the 
Commonwealth which, if s/he were an adult, would be 
punishable by imprisonment in the state prison, ~ 

b) has been previously committed to the Department of 
Youth Services, Q£ 

c) is charged with an offense involving the threat or 
infliction of serious bodily harm 

9829A 

Respectfully Submitted 
For the Commonwealth 

Thomas F. Reilly 
DISTRICT ATTORNEY 

Assistant District Attorney 
Middlesex Superior Courthouse 
40 Thorndike Street 
Cambridge, MA 02141 
(617) 494-________ _ 
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FORM DCM-ll. NOTICE OF TB.ANBFER IlEAmNG 

Commonwealth of Massachusetbl 

District Court of Massachusetts 

Commonwealth 
v. No. __ _ 

----OJ A Juvenile 

NOTICE OF TRANSFER HEARING 

This is to inform you tha.t [at the request of the 
Commonwealth] [at the order of the court] a trans
fer hearing pursuant to G.L. Co 119, s. 61 and Rule 
208 of the Special Rules of the District Court of 
Massachusetts will be held in this court on ___ --

[Date] 
at [A.M.] [p.M.]. The purpose of this hear
ing is to determine whether to dismiss the juvenile 
complaint in this action, cause to be issued a crimi
nal complaint and bind over the juvenile to the 
Superio:r Court. 

Handout 11 

THE JUVENILE, HIS ATl'ORNEY AND HIS 
PARENT OR LEGAL GUARDIAN SHOULD BE 
PRESENT AT THIS HEARING. 

(Assistant) Clerk 

Date . 

White copy to clerk 
Pink copy to juveni}(! or counael of record 

Yellow copy to parent or guardian 
This form prescribed by the Chief Justice of the 

District Court 
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DISTRICT COURT 

STANDING ORDER .2-88. CASEFLOW 
MANAGEMENT OF JUVENILE 

CASES 

Applicable to Jill Divisions With 
JuvenileJ~cUon 

I. Authority. This Order is promulgated by the : 
Administrative Justice of the District Court pursu
ant to his statutory responsibility over easeflow 
management, G.L Co 21lB, s. 10, and uniform prac-
tices, G.L.. Co 218, s. 43A. . 

n. Purpo.e. The purpose of this Order is to 
facilitate compliance with the standards forjuveniIe 

cases issued by the Supreme Judicial Court on.April 
7,1986. 

m. Junnile Delinquency Cales. 
1. Bail Hearings. As required by Mass. R. 

Crim. P. 7(a)(1}, the court shall provide for each 
juyenile who has been arrested and not 'released a 
hearing on the issue of' detention and bail on the 
same day 88 the arrest, if the court is then in 
session, and if not, at the next 'court session. 

. 2. Non-Jurg Trio.la and· 1ransfer Hearings. 
Non-jury trials for the adjudication of delinquency 
snd juvemle transfer hearings should be scheduled 
by the court as follows: . 

Juvenile in detention: Hearing date within 30 
days of issuance of complaint. .' 

Juvenile not in detention: Hearlng' date within 
60 days of issuance of complaint. . 

The periods listed in Mass. R. Crlm.P. 36(b)(2) shall 
be excluded from the 80- or GO-day period. . 
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Handout 12B 

STANDING ORDERS OF THE JUVENILE COURT 

Received Tl1rough Januazy 15, 1992 

Table of Standing Orders 

Standln&' Order 
1-82. Court Hours. 

STANDING ORDER 1-82. COURT HOURS 
The hours during which the Divisions of the Juve

nile Court Department shall be open for business to 
the general public shall be 8:30 a.m. t.o 4:30 p.m., 
Monday through Friday. 
Adopted Feb. 3, 1982. 

STANDING ORDER 1-84. JUVENILE 
COURT CASE RECORDS AND 

REPORTS 

Applicable to All Divisions 
All juvenile court case records and reports are 

confidential and are the property of the court. 
Reports losned to or copied for attorneys of 

record, or such other persons as the court may 
permit, shall be returned to the court after their use 
or at the conclusion of the litigation, whichever 
occurs mat. 

Said reports shall not be further copied or re
:eased without permission of the court. 
Adopted May S. 1984. 

STANDING ORDER 1-88. 
TIME STANDARDS 

Applicable to AIl Divisions 
The time standards set forth below for the trial, 

settlement or other disposition of cases are applica
ble.to cases entered in any division of the Juvenile 
Court Department on or after July 1, 1988: 

• 

Standinr Order 
1-84. Juvenile Court Case Records and Reports. 
1-88. Time Standards. 

ArraignmentJBail Determination: within the 
next court business day of entering any detentic!l 
facility by any person under arrest. 

Transfer Hearing Part A: within 30 days of 
complaint. 

Transfer Hearing Part B: within 45 days of 
Part A.. 

Adjudication (Non.Jury) for Person in Deten
tion: within 21 days of comp!aint or Transfer 
Hearing Part B. 

Adjudication (Non.Jury) for Person not in De
tention: within 30 days of complaint or Transfer 
Hearing Part B. 

Adjudication (Jury): within 60 days of com
plaint· (including discovery and pre-trial confer
ence). 

Adjudication (Care and Protection): within 75 
days of petition.·· Pre-trial agreements do not 
satisfy this standard unless they go to judgment. 

Determination to Issue Petition or Continue 
Information Assistance (CHINS): within 45 days 
of application. 

• Date of docketing in the appellate _ion. 
•• Adjudication mean8 full hearing and determination, whether 

or not children are in need of care and protec:tion. It is recognized 
that there are litustiollll where, in the opinion of the trial judge, an 

- adjudiCAl:ion on the record may be eontft-indicated. Such a deter
mination lhould be deemed extraordinary and never routine. In 
such a cue, adjudication may be I!&tiafied by a dOlI! of the 
evidence to be taken and a imding of facta .ufficient to warranl; an 
adjudication. All parties mllllt have rellted their CUfiII. 

While the standard prvrides for adjudication within 75 cia,. of 
petition, the cue shall be ealIed within 60 daY' of petition, at which 
~ the Ilitting judge will resd the investigator's report. 

Adopted June 9, 1988, effective July 1, 1988 • 
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... ---- .. -........ ..... ~ .u.~ 9 a. 

§ '72; COntinuinl' juriBdi4:tton' of'courts .. in' juvenile :seaions;' murder adjudi. 
, cation ... " -' . -. -. .. 

··t 

n 
section stdy-oue. 

Courts shall eontinue:to. fu&w:jurisdiction fu'thiili--nmmue 'sessions uvei'persoos' who 
attain their-eighteenth· birthday: pendiDg.;thfi det:.errninatiou allowed under section Sixty
one of this chapter,. or" pending:' adjudication- of: tlieir.:· caseS; ",or pending hearing, and 
determination of theirappes.1S; orduriug-eontinuances:oe'probation, or:after tbeir·cises 
have been pJ8ced'on £ile.:,N'.Otbing:.herein shallauthorlze.the COIDIJlianimt'or' aperson to 
the d~~t o~ .. ~utli~~ ~ he hu:a~ived.:his Dinet.eenth b~Yr'or, give 
any court:. m:.its l~:sesBJOn.~anl';,,~:.or. ptborit.r .over:-a.:. per8C!D.afte;.. he ,~ 
attained his nineteenth:·~birthday.· .• 

H a child is adjudicateci'a delinquent bY'reason o(havirig Violated section one of chapter 
two hundred and sixty-five shall iFtJieiidjUW'catmu'Us'f6r murder-in the first degree such 
child shall' be eonuoitted to a' muimunl' confinement 'of:.twentyyeazs.,:.: Such. .con:tinement 
shall be to the CtlBtody ot"the department of 'youth services in a seeure facility UDtil. a 
muimum age of twenty-one ye8l'B and thereafter shalI be to the custody of the 
department of corref!tion fo~i'emaining:-poriiDn:ot:that commitment but in no case 
shall the confinement be for Jess than :fifteen;~~a,lIllsaici.cbild ~not:be eligible for 
parole under'SeCtion one 'hllDdred' and;thirty-tbree:-AiDt;ebapter-one: hundred·and.twenty
seven until said, child baa served fifteen Y,.eUB 'ilf said confinement., Theresftar:said' child 
shall be subject· to, the-pruviaioD!! of Jaw governing, the gnwtiDg of parole pennii;& by the 
parole board. , If tJaid clWd ii adjadi5ted'?a.:d8lbiquent by reason of having- violated 
sectioD''()De;~'~~~,jl1~l1~:~~·fiVe and if. that adjudication ~ mr murder in 
the· seCopd:degrea ~.c:IiiId.,shalL._-cqmmitted, tQ; a;;ItlUimmn codinement of, fifteen 
yeam. .. !Sucb.confiDeJoent shalI.:be.-to .. t.be.,cuatody::of.tbe:ciepartmmt of ,youth services in.·a 
seeore:fiiciJity. until,8r·IlUI,lrimuM ageof.1:WentY..,.-one1yeimt:and,thereafterto the custody of 
the ,deplltment1lf Conec:t.ion;for:tbet·rem8jn~P9.rtiOn'm·.th8t 8entmi~(DUt in'DO case 
shall :t.be,eommement'be!for- Jess',tlwr..ten ~ ,an~:S8.id:'~d ~·not"be eligible for 
.parole under'section OIK'Jlh1zndJed~and1:birty~.&l.Of 'Ch8pt.er.~ nUJidied .and tWenty
seven ·1JDtiI·said ciilld·hgI served ten· ~ of saUl confinement. Thereafter. said child 
shaH be subject·to:theipn:rriltiOmi 'o~'Jaw~goveming' tbe:-granting of' parole·permits. by the 
parole bOard.' NotWitbatBndiDg-any'other provimoIW'Otlthis section; ihaid ad,hIdicatioo'js 
for manslaughter said child shall be committed to-tlie- custody of the department of youth 
semce5 U!1tillW'i-~tweDty:one.yeumof;age; , 

. . 
Amended. by: Sti969,. c: 8S8,.: § i2Sj- Sf:l9'18;,c:~'78,.;§ {~) &:1990;' Co.26'l •. § '0;', St.HI9l... Co: 488; §. 7. 

ISo m eurolJed.. bill; 'piObahlrll~ reAd: ~br. I • • ' 

" 

§ 72A. P:roeeediiIp upon apprehenJ!li~It:after.-:e.ighteentb: '.birtJiiiay' 

d ' t provl.'sl.'ons in underlined sections. NOTE: contra l.C ory 
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Handout 14 

COMMONWEALTH OF MASSACHUSETTS 

________________ , S8. TRIAL COURT OF THE COMMONW'EALTH 
DISTRICT COURT DEPARTMENT 

DISTRICT COURT 
DOCKET NO. 

COMMONWEALTH 

v. 

(A JUVENILE) 

COMMONWEALTH'S MOTION FOR TRANSFER HEARING 

Now comes the Commonw'ea1th in the above-captioned matter 
and respectfully moves this Honorable Court, pursuant to G.L. 
c. 119, § 72A, and G.L. c. 119, § 61 to conduct a transfer 
hearing. In support of this request, the Commonwealth alleges 
that the defendant in this action: 

1. Committed the offense between the ages of 14 and 17. 

2. Was not apprehended until after his eighteenth 
birthday 

3. That the interests of the public require that the 
defendant be tried for the offense instead of being 
discharged. 

by: 

9831A 

Respectfully Submitted 
For the Commonwealth 

DISTRICT ATTORNEY 

Assistant District Attorney 
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CAVEAT: Note that the actual proceedings in the "Patrick 
Find" case were conducted prior to the 1991 amendments to 
the statute. TheI'efore, the documents serve as an example 
of the pleadings to be used in all juvenile transfer cases 
except where the charge is fir.st or second degree murder, 
manslaughter, armed assault with intent to murder or rob, 
rape, forcible rape of a child, kidnapping, or armed 
burglarly. For the latter charges, appropriate changes 
should be made in the documents, e.g. change the burden of 
proof from clear and convincing evidence to a preponderance 
of the evidence. 
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Handout 15 

COMMONWEALTH OF MASSACHUSETTS 

DISTRICT COURT DEPARTMENT 
LYNN DIVISION 
JUVENILE SESSION 
DOCKE'I' NO. 92 JV 3000 

STIPULATION 
AS TO 
PROBABLE CAUSE 

Now come the parties in the above entitled action and 
stipulate and agree to the following: 

1. Patrick Find, born on December 11, 1975, was sixteen 
years of age at the time the acts complained of 
allegedly occurred. 

2. The Commonwealth could present evidence from Mr. 
Alfred Abbott, born on February 29, 1920, that on 
November 14, 1991, while armed with a large barbeque 
fork and wearing a ski mask, forced his way into 
Abbott's home, repeatedly beat Abbott and stole cash 
and coins from Abbott's home. 

3. The testimony of Mr. Abbott would support a finding by 
this Court of probable cause that Patrick Find 
committed the acts, which if committed by an adult, 
would constitute the crimes, puniShable by 
imprisonment in the state prison, of Armed Robbery 
while Masked, Armed Assault in a Dwelling and Assault 
and Battery with a Dangerous Weapon on a Person over 
sixty-five, although Patrick Find does not admit the 
truth of the allegations against him. 

4. Patrick Find has previously been committed to the 
Department of Youth Services. 
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Dated: 
9833A 

Respectfully Submitted 
For the Commonwealth 

Assistant District Attorney 
Lawrence District Court 
381 Common Street 
Lawrence, MA 01840 
(508) 683 -4570 

James Smith 
Smith and Jones 
100 Main Street 
Salem, MA 01970 
(508) 745 -1234 
Juvenile Attorney 

-67-



Handout 16 

COMMONWEALTH OF MASSACHUSETTS 

ESSEX, SSe DISTRICT COURT DEPARTMENT 
LYNN DIVISION 
JUVENILE SESSION 
DOCKET NO. 92 JV 3000 

COMMONWEALTH 

V. 
STIPULATION 
AS TO TRANSFER HEARING 
PART B 

PATRICK FIND 

Now corne the parties in the above entitled action and 
stipulate and agree as follows: 

1. Patrick Find, born on December 14, 1975, was sixteen 
years old at the time the acts allegedly occurred. 

2. Probable cause exists that on November 14, 1991, 
Patrick Find committed the acts, which, if committed 
by an adult, would constitute the crimes, punishable 
by imprisonment in the state prison, of Armed Robbery 
while Masked, Armed Assault in a Dwelling and Assault 
and Battery with a Dangerous Weapon upon a Person Over 
Sixty-Five upon Mr. Alfred Abbott. 

3. Patrick Find has previously been committed to the 
Department of Youth Services. 

*4. The Commonwealth is unable to present clear and 
convincing evidence that Patrick Find, if found 
delinquent of the alleged offenses, is not amenable to 
rehabilitation within the juvenile system. 

[*NOTE: If the offense alleged in one of the 8 designated 
offenses under G.L. c. 119, § 61, the burden of proof is 
preponderance of the evidence rather than clear and 
convincing evidence.] 
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Dated: 
9833A 

Respect.fully Submitted 
For the Commonwealth 

Assistant District Attorney 
Lawrence District Court 
381 Common Street 
Lawrence, MA 01840 
(508) 683-4570 

James Smith 
Smith and Jones 
100 Main Street 
Salem, MA 01970 
(508) 745-1234 
Juvenile Attorney 
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Handout 17 

COMMONWEALTH OF MASSACHUSETTS 

ESSEX, SS. DISTRICT COURT DEPARTMENT 
LYNN DIVISION 
JUVENILE SESSION 
DOCKET NO. 87 JV 3000 

COMMONWEALTH ) 
) !"INDINGS 

V. ) 
PATRICK FIND ) 
(A JUVENILE) ) 

AND ORDER IN 
TRANSFER HEARING 

Upon stipulation of the parties and after argument by 
counsel, the Court hereby makes the following findings of fact 
and orders in the above captioned case: 

1. Probable cause exists that on November 14, 
1991,Patrick Find, born on December II, 1975, did 
commit the acts, which, if committed by an adult, 
would constitute the crimes, punishable by 
imprisonment in the state prison, of Armed 
Robbery while Masked, Armed Assault in a Dwelling 
and Assault and Battery with a Dangerous Weapon 
on a Person over sixty-five upon Mr. William 
Abbott. 

2. Patrick Find has previously been committed to the 
Department of Youth Services. 

3. No clear and convincing evidence exists to prove 
that Patrick Find is not amenable to 
rehabilitation within the Juvenile system. 

WHEREFORE, IT IS HEREBY ORDERED that this transfer hearing 
be dismissed and that any further proceedings against Patrick 
Find in this matter be conducted as delinquency proceedings in 
the Juvenile Session of this Court. 

Dated; 

9985A 
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Handout 18 
COMMONWEALTH OF MASSACHUSETTS 

DISTRICT COURT DEPARTMENT 
LYNN DIVISION 
JUVENILE SESSION 
DOCKET NO. 92 JV 3000 

COMMONWEALTH'S MOTION FOR 
PRODUCTION OF RECORDS 

Now comes the Commonwealth in the above-captioned action 
and moves this Honorable Court to order production of all 
records described below concerning the juvenile Patrick Find, 
born December II, 1975, from the following institutions: 

1. Lynn School Department 
All records of any kind including, but not limited to 
academic, attendance, guidance, disciplinary, special 
education (including any testing and CORE evaluational 
and educational plans. 

2. Department of Youth Services: 
All records of any kind specifically, but not limited 
to, in-take reports, staffing reports, activity logs, 
incident reports, monthly progress reports, 
educational reports, contracts, psychiatric or 
psychological evaluations and the entire file kept by 
caseworker Mark Prisco. 

3. lym1.District Court Juvenile Probation Department 
All records of any kind. 

4. Human Resource Institute: 
All records concerning a psychological evaluation 
completed on October 28, 1990. 

5. North Shore Ghildren's Hospitgl: 
All records of treatment and evaluation of the 
juvenile specifically, but not limited to, evaluations 
completed on December 8, 1983, September 18, 1985, 
April 28, 1986 and October 23, 1988. 

6. Greater Lynn Community Mental Health Center: 
All records of any kind concerning treatment and 
evaluations of the juvenile specifically, but not 
limited to an evaluation completed on or about 
September 12, 1991. 
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7. Department of Social Services: 
All records concerning investigation, treatment and 
services provided for the juvenile. 

As grounds therefor, the Commonwealth states that the Court 
found that probable cause exists that the juvenile committed 
the crimes of Armed Robbery while Masked, Armed Assault in a 
Dwelling, and Assault and Battery with a Dangerous Weapon on a 
Person Over Sixty-Five upon Mr. Alfred Abbott. 

At the Part B hearing of this transfer proceeding, 
sCheduled on August I, 1992, the Commonwealth must present 
evidence to this Court on the following two issues: whether the 
juvenile represents a danger to the community and whether he is 
amenable to rehabilitation within the juvenile system. G.L. c. 
119, § 61. 

The requested documentation is essential to the 
Commonwealth's effective and completed presentation of the 
evidence on the above issues relating to whether the juvenile 
should be transferred to the adult court. 

9838A 

Respectfully Submitted 
For the Commonwealth 

Assistant District Attorney 
Lawrence District Court 
381 Common Street 
Lawrence, MA 011840 
(508) 683-4570 
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COMMONWEALTH OF MASSACHUSETTS 

ESSEX, SS. 

COMMONWEALTH ) 
) 

V. ) 
) 

PATRICK FIND ) 
(A JUVENILE) ) 

I. PROCEDURAL HISTORY 

DISTRICT COURT DEPARTMENT 
LYNN DIVISION 
JUVENILE SESSION 
DOCKET NO. 92 JV 3000 

COMMONWEALTH'S MEMORANDUM 
IN SUPPORT OF MOTION TO 
PRODUCE DEPARTMENT 
OF SOCIAL SERVICE .R.ECORDS 

On November 15, 1991, Patrick Find, date of birth 12/14/75, 
was complained of in the Juvenile Session of the Lynn District 
Court for the crimes of Armed Robbery while Masked, Armed 
Assault in a Dwelling and Assault and Battery with a Dangerous 
Weapon on a Person Over Sixty-Five. The complaints alleged 
that these crimes occurred on November 14, 1991. The juvenile 
was arraigned on November 16, 1991. The Commonwealth filed a 
motion for the transfer of the juvenile to the adult court. 

The Part A hearing was held on June 1, 1992. The Court 
found probable cause that the juvenile committed each of the 
acts charged, The Court must now hold a second hearing, Part 
B, to determine whether to retain the case for a hearing in the 
juvenile system or transfer the case on a new criminal 
complaint for trial in the adult court. The Part B hearing is 
scheduled on August 1, 1992. 

II. ISSUE PRESENTED 

WHETHER PATRICK FIND'S CLAIM OF PRIVILEGE SHOULD BLOCK THE 
PRODUCTION OF DEPARTMENT OF SOCIAL SERVICES RECORDS 
RELEVANT TO THIS TRANSFER PROCEEDING. 

III. ~L ARGUMENT 

A. THE JUVENILE PREVIOUSLY WAIVED ALL APPLICABLE CLAIMS 
OF PRIVILEGE. 

The juvenile waived any possible claim of privilege 
concerning his DSS records when he allowed the psychiatrist 
evaluating him for the purpose of these transfer to review 
them. Although he was warned that such a review might be 
considered a waiver of any claims of P 4ivilege, the juvenile 
allowed his records to be produced to the psychiatrist. 
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Allowing that review constituted a waiver-of claims of 
privilege for purposes of this entire proceeding. ~ Usen v. 
Usen, 359 Mass. 453, 457 (1971) (recognizing waiver of 
psychotherapist-patient privilege). Compar~ Allen v. Holyoke 
Hospital, 398 Mass. 372, 378 (1986) (instituting wrongful death 
action did not constitute waiver of social worker privilege). 
The Department of Social Services records should, therefore, be 
produced to the Commonwealth and to the Court as a result of 
the juvenile's prior waiver. 

B. PRIVILEGE CLAIMED UNDER G.L. c. 112; § 135 MUST YIELD 
TO THE REQUIREMENTS OF G.L. c. 119, § 61. 

Should this Court find that the juvenile has not waived any 
claim of privilege relating to this DSS records, that privilege 
must yield to the requirements of G.L. c. 119, § 61. ~ 
Allen v. Holyoke Hospital, 1Q. at 381 (party seeking materials 
arguable protected by FIPA must show that the collective public 
interest in disclosure warrants an invasion of the subject's 
right to privacy). Here, the public will best be served by 
allowing the Commonwealth access to the records it needs to 
effectively present its case during the Part B hearing. 

At the Part B hearing, the Commonwealth must present by 
"clear and convincing evidence" that the juvenile poses a 
signification danger to the public and that he is not amenable 
to rehabilitation within the juvenile system. Two Juveniles v. 
Commonwealth, 381 Mass. 736, 740 (1980). In order to meet its 
burden, the Commonwealth must submit evidence pertaining to 
eight specific factors delineated in G.L. c. 119, § 61: "(a) 
the nature, circumstances and seriousness of the offense; (b) 
the child's court and delinquency record; (c) the child's age 
and maturity; (d) the family, school, and social history of the 
child; (e) success or lack of success of any past treatment 
efforts of the child (f) the nature of services available 
through the juvenile justice system; (g) the adequate 
protection of the public; (h) and the likelihood of 
rehabilitation of the child." Patrick Find's DSS records 
clearly pertain to several of the factors which the 
Commonwealth must attempt to address during the Part B hearing. 

When the Supreme Judicial Court was confronted with a 
similar conflict between the psychotherapist-patient privilege 
and the need for the Government to examine patient records 
under the Medicaid False Claim Act, it created an exception to 
the privilege no broader that necessary to allow for such 
review. ~ Commonwealth v. Kobrin, 395 Mass. 284, 293-295 
(1985). The possible conflict between G.L. c. 112, § 135 (the 
social worker-client privilege) must be resolved in a similar 
fashion. Patrick Find's claim of privilege must yield to the 
need for information to determine whether Patrick Find is 
amenable to rehabilitation within the juvenile system. The 
Court could certainly preclude the records for any other 
purpose. Moreover, the evidentiary standard of fundamental 
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fairness which governs Part B proceedings-will protect the 
juvenile from the introduction of fundamentally unfair 
evidence. ~ COmmonwealth v. Watson, 388 Mass. 536, 539-540 
(1983). Production of records, therefore, should he allowed to 
allow the Commonwealth to present to the Court evidence 
essential to the Court's final determination of whether the 
juvenile should be transferred. 

C. IF FIND'S CLAIM OF PRIVILEGE APPLIES, THE RECORDS 
SHOULD BE REVIEWED IN CAMERA TO ALLOW PRODUCTION OF 
DOCUMENTS NOT PROTECTED. 

Finally, should this Court determine that the juvenile's 
claim of privilege has not been waived, and does not yield to 
G.L. c. 119, § 61, the Commonwealth requests an in camera 
review of nss records to determine what protections are not 
protected by the privilege granted in G.L. c. 112, § 135. For 
example, information acquired through personal observation 
rather than client communications, of social workers may be 
disclosed. Allen v. Holyoke Hospital, Id. at 37B. In 
addition, communication that reveal the contemplation or 
commission of a crime or harmful act are not protect. G.L. c. 
112, § 135 (b). Finally, information gathered in the 
investigation of child abuse or to initiate a care and 
protection petition is exempt from the privilege. G.L. c. 112, 
§ 135 (d), (f). See Commonwealth v. O'Brien, 27 Mass. App. 
ct. 184 (1989). An in camera review will ensure that records 
to which the Commonwealth is entitled will be produced. 

IV. CONCLUSION 

The Commonwealth must be allowed access to the Department 
of Social Service records to prepare an effective and complete 
presentation for the Court a~ the Part B hearing of this 
transfer proceeding. Find previously waived all claims of 
privilege when he allowed an earlier review of his records by 
the psychiatrist. If the claim of privilege was not waived, 
that claim must yield to the requirements of G.L. c. 119, § 
61. Should the Court find that Find's claim of privilege 
remains viable in spite of the statutory requirements, the 
Court must conduct an in camera review of Find's records to 
ensure the Commonwealth's and the Courts access to information 
that is not privileged. 
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9843A 

Respectfully Submitted 
For the Commonwealth 

Assistant District Attorney 
Lawrence District Court 
381 Common Street 
Lawrence, MA 01840 
(508) 683-4570 
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MIDDLESEX, SS. 

Handout 20 
COMMONWEALTH OF MASSACHUSETTS 

COMMONWEALTH 

v. 

TRIAL COURT OF THE 
COMMONWEALTH 
DISTRICT COURT DEPARTMENT 
LOWELL DISTRICT COURT 
No. 92-

COMMONWEALTH'S MOTION FOR A DIAGNOSTIC STUDY 

Now comes the Commonwealth in the above entitled matter and 

moves this Honorable Court to refer the aforesaid juvenile to 

the Department of Youth Services, a court clinic, or the 

Department of Mental Health for a diagnostic study during the 

pendancy of this action, as provided in M.G.L. Chapter 119, 

section 68A, or for such other orders in this regard as the 

Court may deem appropriate under the law and the facts of this 

case. 

by: 

Dated: Aug. 7, 1992 
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Respectfully Submitted 
For the Commonwealth, 

THOMAS F. REILLY 
DISTRICT ATTORNEY 

Anne M. Casco 
Assistant District Attorney 
Lowell Regional Office 
44 Church Street 
Lowell, MA 01852 
(6l7) 458-4440 
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Handout 21 

COMMONWEALTH OF MASSACHUSETTS 

DISTRICT COURT DEPARTMENT 
LYNN DIVISION 
JUVENILE SESSION 
DOCKET NO. 92 JV 3000 

ORDER TO PRODUCE 
DEPARTMENT OF SOCIAL SERVICES 
RECORDS 

The Department of Social Services is hereby ordered to 
comply with the subpoena duces tecum issued by the Commonwealth 
and served upon the Department of Social Services in the 
above-captioned matter. Alternatively, the Department of 
Social Services is hereby ordered to appear on August I, 1992 
at 9:00 a.m. in the Lynn District Court to show cause why such 
records should not be produced. 

Dated: 

9841A 
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Handout 22 

COMMONWEALTH OF MASSACHUSETTS 

DISTRICT COURT DEPARTMENT 
LYNN DIVISION 
JUVENILE SESSION 
DOCKET NO. 92 JV 3000 

JUDICIAL ORDER 
FOR PRODUCTION OF 
MEDICAL RECORDS 

The juvenile Patrick Find is currently charged with 
delinquency anj is alleged to have committed Armed Robbery 
\'lhile Masked, Armed Assault in a Dwelling and Assault and 
Battery with a Dangerous Weapon on a Person Over Sixty-Five. 
The Court is conducting hearings to determine whether he will 
be treated as a juvenile or transferred tc the adult court. 

In order to make this determination, the Court requires all 
information regarding the juvenile's background and treatment 
history. Therefore, it is ordered that the North Shore 
Children's Hospital produce all records pertaining to the 
treatment, evaluation and/or history of Patrick Find, date of 
birth 12/14/75, at the Lynn District Court on or before 
September IS, 1992 at 9:00 a.m. 

Dated: 

9841A 
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COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SS. TRIAL COURT OF THE 
COMMONWEALTH 

COMMONWEALTH 

v. 

DISTRICT COURT DEPARTMENT 
LOWELL DISTRICT COURT 

MOTION OF THE COMMONWEALTH FOR DISCLOSURE OF 
DIAGNOSTIC AND/OR PROBATION RECORDS 

Now comes the Commonwealth in the above entitled matter and 

moves this Honorable Court to order production by the Probation 

Department, the Department of youth Services, the Department of 

Social Services, the Department of Mental Health, the Billerica. 

School Department and the Shawsheen Valley Technical High 

School to the Commonwealth of all report~ and/or evaluations 

done of and presently within the custody 

and/or control of said Department. As grounds therefor, the 

Commonwealth notes its obligation to present evidence at the 

Part B hearing to be held in this matter pusuant to M.G.L. 

Chapter 119, section 61. 

The Commonwealth further moves that said records and/or 

evaluations be produced no later than August 21, 1992. 
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by: 

Dated: Aug. 7, 1992 
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Respectfully Submitted 
For the Commonwealth, 

THOMAS F. REILLY 
DISTRICT ATTORNEY 

Anne M. Cosco 
Assistant District Attorney 
Lowell Regional Office 
44 Church Street 
Lowell, MA 01852 
(508) 458-4440 
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THE COMMONWEALTH OF MASSACHUSETTS 

OFFICE OF THE 

DIS1'RICT ATTORNEY FOR MIDDLESEX COUNTY 

CAMBRIDGE 02141 

THOMAS F. REILLY 

DISTRICT ATTORNEY 

Keeper of Records 
Juvenile Probation Department 
Lowell District Court 
41 Hurd Street 
Lowell, MA 01852 

Re: Commonwealth v. 
Ind. No. 92,-

Dear Sir/Madam: 

August 7, 1992 

Enclosed is a subpoena ordering production of the 
Shawsheen Valley Technical High School's records pertaining to 

, date of biJ:"th 

It will not be necessary for you to appear in court if 
you simply mail or deliver a copy of the requested records to: 

Cheryl Willard 
Juvenile Clerk 
Lowell District Court 
41 Hurd St. 
Lowell, Mass. 01852 

Please sign and forward wi th the records the attached 
affidavit. 

The envelope containing the records should indicate that 
the enclosed records pertain to the case of Cornmonwea I th v. 

, Ind. No. 92-

If you find that you have no records pertaining to this 
juvenile or if you have any questions regarding the subpoena, 
please feel free to contact me at (508) 458-4440. 

(0009R) 
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Sincerely, 

Anne M. Cosco 
Assistant District Attorney 
Lowell Regional Office 
40 Church St. 
Lowell, Mass. 01852 
(508) 458-4440 
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COMMONWEALTH OF MASSACHUSETTS 

COMMONWEALTH 

v. 

TRIAL COURT OF THE 
COMMONWEALTH 
DISTRICT COURT DEPARTMENT 
LOWELL DISTRICT COURT 
92 

" .. -- -----
AFeIDAVIT OF CUSTODIAN OF RECORDS 

I am the custodian of the annexed records for the Shawsheen 

Valley Technical High School. 

I certify that said records are true and complete. 

Signed under the pains and penalties of perjury. 

-----------,--~~---~----Custodian of Records 

Dated: 

(0009R) 
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Handout 26 

COMMONWEALTH OF MASSACHUSETTS 

DISTRICT COURT DEPARTMENT 
LYNN DIVISION 
JUVENILE SESSION 
DOCKET NO. 87 JV 3000 

COMMONWEALTH'S MOTION 
FOR A PSYCHIATRIC 
EXAMINATION OF THE 
JUVENILE 

Now comes the Commonwealth in the above entitled action and 
requests that the Court order the juvenile, Patrick Find, to 
undergo a psychiatric examination by a psychiatrist selected by 
the Commonwealth. 

As reason therefor, the Commonwealth states that the Court 
conducted the "Part A" portion of this transfer hearing and 
made a determination that probable cause exists to believe that 
the juvenile has committed the crimes of Armed Robbery while 
Masked, Armed Assault in a Dwelling and Assault and Battery on 
a Person Over Sixty-Five. The second part of the transfer 
hearing, "Part B", is scheduled for hearing beginning on 
October I, 1989. 

At the conclusion of "Part Btl, the Court must decide 
whether or not the juvenile is amenable to rehabilitation 
within the juvenile system. M.G.L. c. 119, § 61. In order to 
make that determination, the court shall consider, along with 
other factors, the following: the juvenile's social history, 
adequate protection of the public, the nature of any past 
treatment efforts for the juvenile, and the likelihood of 
rehabilitation of the juvenile. 

The requested examination will provide valuable information 
concerning each of those factors to assist the Court in 
deciding whether the juvenile should be retained within the 
juvenile system or transferred as an adult offender. 

by: 

9982A 

Respectfully Submitted 
For the Commonwealth 

Assistant District Attorney 
381 Common Street 
Lawrence, MA 01840 

-84-



EDUCATION Cb. 3i Cb. 31 ADMINISTRATION OF PROGRAMS 
Handout 27 

.20 § 1232g 

S 

'cational improvement. see 20 

Inal needs of children. 5ef.: 20 

ES 

lOis ca=>19(1). 

;. Schools and School Districts 

SEARCH 

nation pages of this volume. 

rHHOLDING F~ERAL FUNDS 

e; five-year malntenanc. 

any applicable program 
·contract, loan, or other 
·ntracts awarded by an 
ncy) shall keep records 
.ition by the recipient of 
:or which the funds are 
other sources. and such 
le audit. The recipient 
after the completion of 

ral of the United States, 
.tives, shall have access, 
ly records of a recipient 
grants. subgrants. con· 

~ements to which refer· 
on, or which may relate 
any requirement of an 

'ub. L 95-561. Title XII, 

HISTORICAL AND STATUTORY NOTES 
ReruloD Notes and LegIslative Reports 

1978 Act. House Report No. 95-1137 
and House Conference Report No. 
95-1753. see 1978 U.s.Code Cong. and 
Adm.News. p. 4971. 

CodlftcatlOD5 
A prior section 1232f was renumbered 

by Pub. I... 95-561. § 1231(a)(2)1 and is 

now set out as section 1221e-Ia of this 
title. 

Effective Dates 
1978 Act. Section effective with reo 

spect to appropriations for fiscal year 
1980 and subsequent fiscal years. see 
section 1261 of Pub.L. 95-561. set out as 
a note under section 1232c of this title. 

LIBRARY REFERENCES 
American Digest System 

Access to records, see Records p30 to 35. 
_ Encyclopedias 

Access to records. see CJ.s. Records §§ 35 to 41. 

1979 Act. Amendment by Pub.I... of Pub.L. 96-46. set out as a note under 
96-46 effective Oct. I. 1978. see section 8 section 240 of this title. 

WESTIAW ELECTRONIC RFSEARCH 
Records cases: 326k[add key number]. 
See. also. WFSrLAW guide following the Explanation pages of this volume. 

§ 1232g. Family educational and privacy rlghu 
(a) Conditions for availability of funds to educational agencies or Institu

tions; Inspection and review of education records; specific Informa
tion to be made available; procedura for acetlss to education 
records; reasonableness of time for such access; hearing"; written 
explanations by parents; definitions 

(I)(A) No funds shall be made available under any applicable 
program to any educational agency or institution which has a 
policy of denying, or which effectively prevents, the parents of 
students who are or have been in attendance at a school of such 
agency or at such institution, as the case may be. the right to inspect 
and review the education records of their children. If any material 
or document in the education record of a student includes informa· 
tion on more than one student, the parents of one of such students 
shall have the right to inspc.t and review only such part of such 
material or document as relates to such student or to be informed 
of the specific information contained in such part of such material. 
Each educational agency or institution shall establish appropriate 
procedures for the granting of a request by parents for access to the 
education records of their children within a reasonable period of 
time, but in no case more than forty-five days after the request has 
been made. 

(8) The first sentence of subparagraph (A) shall not operate to 
make available to students in institutions of postsecondary edu
cation the following materials: 
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(I) financial records of the parents of the student or any 
information contained therein; 

(ll) confidential letters and statements of recommendation, 
which were placed in the education records prior to January 1, 
1975, if such letters or statements are not used for purposes 
other than those for which they were specifically intended; 

(Ill) if the student has signed a waiver of the student's right of 
access under this subsection in accordance with subparagraph 
(C), confidential recommendations-

(I) respecting admission to any educational agency or 
institution, 

(II) respecting an application for employment, and 
(III) respecting the receipt of an honor or honorary 

recognition. 
(e) A student or a person applying for admission may waive his 

right of access to confidential statements described in clause (iii) of 
subparagraph (B), except that such waiver shall apply to recommen
dations only if 0) the student is, upon request, notified of the names 
of all persons making confidential recommendations and (ii) such 
recommendations are used solely for the purpose for which they 
were specifically intended. Such waivers may not be requirr..1? as a 
condition for admission to, receipt of financial aid from, or receipt 
of any other services or benefits from such agency or institution. 

(2) No funds shall be made available under any applicable pro
gram to any educational agency or institution unless the parents of 
students who are or have been in attendance at a school of such 
agency or at such institution are provided an opportunity for a 
hearing by such agency or institution, in accordance with regula
tions of the Secretary, to challenge the content of such student's 
education records, in order to insure that the records are not 
inaccurate, misleading, or otherwise in violation of the privacy or 
other rights of students, and to provide an opportunity for the 
correction or deletion of any such inaccurate, misleading or other
wise inappropriate data contained therein and to insert into such 
records a written explanation of the parents respecting' the content 
of such records. 

(3) For the purposes of this section the term "educational agency 
or institution" means any public or private agency or institution 
which is the recipient of funds under any applicable program. 

(4)(A) For the purposes of this section, the term "education 
records" means, except as may· be provided otherwise in subpara
graph (B), those records, files, documents, and other materials 
which-
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, (I) contain information directly related to a student; and 
(li) are maintained by an educational agency or institution or 

- by a person acting for such agency or institution. 

(D) The term "education records" does not include-
(I) records of instructional, supervisory, and administrative 

personnel and educational personnel ancillary thereto which 
are in the sole possession of the maker thereof and which are 
not accessible or revealed to any other person except a substi
tute; 

(li) if the personnel of a law enforcement unit do not have 
access to education records under subsection (b)(1) of this 
section, the records and documents of such law enforcement 
unit which (I) are kept apart from records described in subpar
agraph (A). (II) are maintained solely for law enforcement 
purposes, and (III) are not made available to persons other 
than law enforcement officials of the same jurisdiction; 

(ill) in the case of persons who are employed by an edu-
cational agency or institution but who are not in attendance at 
such agency or institution, records made and maintained in the 
normal course of business which relate exclusively to such 
person in that ,person's capacity as an employee and are not 
available for use for any other purpose; or 

(Iv) records on a student who is eighteen years of age or 
older, or is attending an institution of postsecondary education, 
which are made or maintained by a physician, psychiatrist, 
psychologist, or other recognized professional or paraprofes~ 
sional acting in his professional or paraprofessional capacity, 
or assisting in that capacity, and which are made, maintained, 
or used only in connection with the provision of treatment to 
the student, and are not available to anyone other than persons 
providing such treatment, except that such records can be 
personally reviewed by a physician or other appropriate profes
sional of the student's choice. 

'. (5)(A) For the purposes of this,section the term "directory infor
:- mation" relating to a student includes the following: the student's 
:,' name, address, telephone listing, date and place of birth, major field 

of study, participation in officially recognized activities and sports, 
. " weight and height of members of athletic teams, dates of attend

ance, degrees and awards received, and the most recent previous 
educational agency or institution attended by the student. 

(8) Any educational agency or institution making public directo
"ry information shall give public notice of the categories of informa

tion which it has designated as such information with respect to 
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each student attending the institution or agency and shall allow a 
reasonable period of time after such notice has been given for a 
parent to inform the institution or agency that any or all of the 
information designated should not be released without the parent's 
prior consent. 

(6) Fqr the purposes of this section, the term "student" includes 
any person with respect to whom an educational agency or institu
tion maintains education records 01' personally identifiable infor
mation, but does not include a person who has not been in attend
ance at such agency or institution. 
(b) Rel.ale of education records; psrtJntal consent requirement; excep

tlonl; compliance with judicial ordft... and subpoenas; audit and 
evaluation of federally-supported education programs; recordkeep
Ing 

(1) No funds shall be made available under any applicable pro
gram to any educational agency or institution which has a policy or 
practice of permitting the release of education records (or persona!
ly identifiable information contained therein other than directory 
information, as defined in paragraph (5) of subsection (a) of this 
section) of students without the written consent of their parents to 
any individual, agency, or organization, other than to the follow
ing-

(A) other school officials, including teachers within the edu~ 
cational institution or local educational agency, who have been 
determined by such agency or institution to have legitimate 
educational interests; 

(D) officials of other schools or school systems in which the 
student seeks or intends to enroll, upon condition that the 
student's parents be notified of the transfer. receive a copy of 
the record if desired, and have an opportunity for a hearing to 
challenge the content of the record; 

(C) authorized representatives of (i) the Comptroller General 
of the United States, (ii) the Secretary, (iii) an administrative 
head of an education agency (as defined in section 1221e-3(c) 
of this title), or (iv) State educational authorities under the 
conditions set forth in paragraph (3)'of this subsection; 

(D) in connection with a student's application for, or receipt 
of, financial aid; 

(E) State and local officials or authorities to whom such 
information is specifically required to be reported or disclosed 
pursuant to State statute adopted prior to November 19, 1974; 

(F) organizations conducting studies for, or on behalf of, 
educational agencies or institutions for the purpose of develop
ing, validating, or administering predictive tests, administering 

_.0 
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student aid programs. and improving instruction. if such stud
ies are conducted in such a manner as will . not permit the 
personal identification of students and their parents by persons 
other than representatives of such organizations and such infor
mation will be destroyed when no longer needed for the pur
pose for which it is conducted; 

(G) accrediting organizations in order to carry out the.ir ac
crediting functions; 

(D) parents of a dependent student of such parents, as de
fined in section 152 of Title 26; and 

(I) subject to regulations of the Secretary. in connection with 
an emergency, appropriate persons if the knowledge of such 
information is necessary to protect the health or safety of the 
student or other persons. 

Nothing in clause (E) of this paragraph shall prevent a State from 
further limiting the number or type of State or local officials who 
wlll continue to have access thereunder. 

(2) No funds shall be made available wider any applicable pro
gram to any educational agency or institution which has a policy or 
practice of releasing, or providing access to, any personally identifi
able information in education records other than directory infor

. mati on, or as is pennitted under paragraph (l) of this subsection 
unless-

(A) there is written consent from the student's parents speci
fying records to be released, the reasons for such release, and 
to whom, and with a copy of the records to be released to the 
student's parents and the student if desired by the parents, or 

(D) such information is furnished in compliance with judi
cial orcier, or pursuant to any lawfully issued subpoena, upon 
condition that parents and the students are notified of all such 
orders or subpoenas in advance of the compliance therewith by 
the educational institution or agency. 

(3) Nothing contained in this section shall preclude authorized 
representatives of (A) the Comptroller General of the United States, 
(B) the Secretary, (C) an administrative head of an education 
agency or (D) State educational authorities from having access to 
student or other records which may be necessary in connection 
with the audit and evaluation of Federally-supported education 
program. or in connection with the enforcement of the Federal 

. legal requirements which relate to such programs: Provided, That 
except when collection of personally identifiable information is 
specifically authorized by Federal law. any data collected by such 
officials shall be protected in a manner which will not permit the 
personal identification of students and their parents by other than 
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those officials, and such personally identifiable data shall be de
stroyed when no longer needed for such audit, evaluation, and 
enforcement of Federal legal requirements. 

(4){A) Each educatipnal agency or institution shall maintain a 
record, kept with the education records of each student, which will 
indicate all individuals (other than those specified in paragraph 
(l)(A) of this subsection), agencies, or organizations which have 
requested or obtained access to a student's education records main
tained by such educational agency or institution, and which will 
indicate specifically the legitimate interest that each such person, 
agency, or organization has in obtaining this information. Such 
record of access shall be available only to parents, to the school 
official and his assistants who are responsible for the custody of 
such records, and to persons or organizations authorized in, and 
under the conditions of, clauses (A) and (C) of paragraph (1) as a 
means of auditing the operation of the system. 

(D) With respect to this subsection, personal. information shall 
only be transferred to a third party on the condition that such party 
will not permit any other party to have access to such information 
without the written consent of the parents of the student. 

(5) Nothing in this section shall be construed to prohibit State 
and local educational officials from having access to student or 
other records which may be necessary in connection with the audit 
and evaluation of any federally or State supported education pro
gram or in connection with the enforcement of the Federal legal 
requirements which relate to any such program, subject to the 
conditions specified in the proviso in paragraph (3). 

(c) Surveys or data-gathering activities; regulations 

The Secretary shall adopt appropriate regulations to protect the 
rights of privacy of students and their families in connection with 
any surveys or data-gathering activities conducted, assisted, or au
thorized by the Secretary or an administrative head of 3.n education 
agency. Regulations established under this subsection shall include 
provisions controlling the use, dissemination, and protection of 
such data. No surveyor data-gathering activities shall be conduct
ed by the Secretary, or an administrative head of an education 
agency under an applicable program, unless such activities are 
authorized by law. 

(d) Students' rather than p;uents' permission or consent 

For the purposes of this section, whenever a student has attained 
eighteen years of age, or is attending an institution of postsecond
ary education the permission or consent required of and the rights 

" 
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accorded to the parents of the student shaH thereafter only be 
required of and accorded to the student .. 

(a) Informing parents 'or studente of rights under this section 

No funds shall be made available under any applicable program 
to any educational agency or institution unless such agency or 
institution informs the parents of students, or the students, if they 
are eighteen years of age or older, or are attending an institution of 
postsecondary education, of the rights accol-ded them by this sec
tion. 

(1) Enforcement; termination of assistance 

The Secretary, or an administrative head of an education agency, 
shall take a:uppropriate actions to enforce provisions of this section 
and to deal with violations of this section, according to the provi
sions of this chapter, except that action to terminate assistance may 
be taken only if the Secretary finds there has been a failure to 

. comply with the provisions of this section, and he has determined 
that compliance cannot be secured by voluntary means. 

(g) Office and review board; creation; functions 

The Secretary shall establish or designate an office and review 
board within the Department of Education for the purpose of 

. investigating, processing, reviewing, and adjudicating violations of 
the provisions of this section and complaints which may be filed 
concerning alleged violations of this section. Except for the con
duct of hearings, none of the functions of the Secretary under this 
section shall be carried out in any of the regional offices of such 
Department. 
(Pub.L. 90-247, Title IV, § 438, as added Pub.L 93-380, Title V, § 513(a), 
Aug. 21, 1974, 88 Stat. 571, and amended Pub.L. 93-568, § 2(a), Dec. 31, 
1974, 88 Stat. 1858; Pub.L. 96-46, § 4(c), Aug. 6, 1979, 93 Stat. 342; Pub.L. 
96-88, Title III, § 3Pl, Title V, § 507, Oct. 17, 1979,93 Stat. 677, 692; Pub.L. 
99-514, § 2, Oct. 22, 1986, 100 Stat. 2095.) 

HISTORICAL AND STATUTORY NOTES 
IlevialoD Notes and Legislative Reports 

1974 Acu. House Report No. 93-805 
and Senate Conference Report No. 
93-1026, see 1974 U.s.Code Congo and 
Adm.News, p. 4093. 

House Report No. 93-1056 and Senate 
Conference Report No. 93-1409, see 
1974 U.s.Code Congo and Adm.News, p. 
6779. 

1979 Acta. House Report No. 96-338, 
see 1979 U.s.Code Congo and Adm.News, 
p.819. 
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Senate Report No. 96-49 and House 
Conference Report No. 96-459, see 1979 
U.s.Code Cong. and Adm.News, p. 1514. 

Amendment. 
1986 AmendmenL Subsec. (b)(l)(H). 

Pub.L. 99-514 substituted "Internal Rev
enue Code of 1986" for "Internal Reve
nue Code of 1954", which for pwrposes 
of codification was translated as "Title 
26" thus requiring no change in text. 

1979 AmendmenL Subsec. (b) (5). 
Pub.L. 96-46 added subsec. (b) (5). 
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1974 Amendment. Subsec. (a}(1). 
Pub.L. 93-568, § 2(a}(1)(A) to (C), (2)(A) 
to (C), (3), designated existing par. (1) as 
subpar. (A), and in subpar. (A) as so 
designated, substituted reference to edu· 
cational agencies and institutions for ref
erence to state or local educational agen
cies, institutions of higher education, 
community colleges, schools, agencies 
offering preschool programs, and other 
educational institutions, substituted the 
generic term education records for the 
enumeration of such records, and ex
tended the right to inspect and review 
such records to parents of children who 
have been in attendance, and added sub
pars. ('3) and (C). 

Subsec. (a)(2). Pub.L. . 93-568, 
§ 2(a}(4), substituted provisions making 
the availability of funds to educational 
agencies and institutions conditional on 
the granting of an opportunity for a 
hearing to parents of students who are 
or have been in attendance at such insti
tution or agency to challenge the con
tents of the student's education records 
for provisions granting the parents an 
opportunity for such hearing, and added 
provisions authorizing insertion into the 
records a written explanation of the par
ents respecting the content of such 
records. 

Subsec. (a)(3). Pub.L. 93-568, 
§ 2(a)(1)(G), added subsec. (a)(3). 

Subsec. (a)(4), (5). Pub.L. 93-568, 
§ 2(a)(2)(F), added subsec. (a)(4) and 
(5). 

Subsec. (a)(6). Pub.L. 93-568, 
§ 2(a)(5), added subsec. (a)(6). 

Slibsec. (b)(1). Pub.L. 93-568, 
§ 2(a)(1)(D}, (2)(D), (3), (a)(A) to (e), 
(lO)(A), in provisions preceding subpar. 
(A), substituted "educational agency or 
institution which has a policy of permit
ting the release of education records (or 
personally identifiable information con
tained therein other than directory infor· 
mation, as defined in paragraph (5) of 
subsection (a) of this section)" for "state 
or local educational agency, any institu
tion of higher education, any communi
ty college, any school. agency offering a 
preschool program. or any other edu
cational institution which has a policy or 
practice of permitting the release of per
sonally identifiable records or files (or 
personal information contained i;,ere
in)", in subpar. (A). substituted "edu
cational agency. who have been deter-
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mined by such agency or institution to 
have" for "educational agency' who 
have", in subpar. (B), substituted "the 
student seeks or intends to" for "the stu· 
dent intends to", in subpar. (e), substi· 
tuted reference to "section 408(c)" for 
reference to "section 409 of this Act" 
which for purposes of codification has 
been translated as "section 1221c-3(c) of 
this title", and added subpars. (E) to (I). 

Subsec. (b)(2). Pub.L. 93-568, 
§ 2(a)(1)(E), (2)(E), substituted "edu· 
cational agency or instimtion which has 
a policy or practice of releasing, or pro
viding access to, any personally identifi· 
able information in education records 
other than directory information, or as 
is permitted under paragraph (1) of this 
subsection" for "state or local education· 
al agency, any institution of higher edu· 
cation, any community college, any 
school, agency offering a preschool pro
gram, or any other educational institu· 
tion which has a policy or practice of 
furnishing, in any form, any personally 
identifiable information contained in 
personal school records, to any persons 
other than those listed in subsection 

. (b)(l) of this section". 
Subsec. (b)(3). Pub.L. 93-568. 

§ 2(a)(8)(D}, substituted "information is 
specifically authorized by Federal law, 
any data collected by such officials shall 
be protected in a manner which will not 
permit the personal identification of stu· 
dents and their parents by other than 
those officials, and such personally iden· 
tifiable data shall be destroyed when no 
longer needed for such audit. evaluation. 
and enforcement of Federal legal reo 
quirements" for "data is specjfically au
thorized by Federal law, any data col· 
lected by such offlcials with respect to 
individu~l students shall not include in· 
formation (including social security 
numbers) which would permit the per· 
sonal identification of such students or 
their parents after the data so obtained 
has been collected". 

Subsec. (b}(4). Pub.L. 93-568, 
§ 2(a)(9), substituted provisions that 
each educational agency or institution 
maintain a record, kept with the edu· 
cation records of each student, indicat
ing individuals, agencies, or organiza· 
tions who obtained access to the stu· 
dent's record and the legitimate interest 
in obtaining such information, that such 
record of access shall be available only 
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Elrectinn-tel 
1990 Act. AmeDdment by Pub.I- 101-589 ef

fectiw: on Nov. 16, 1990. except as otherwise 

§ 1232. Regulations 

NOTES OF DECISIONS 

3_ UDifonaity o( appllc:atloa 

Quia V'ma City ScIlooI'Dist. v. Bennett, 824 
F.2d 1573 (1IUIin volume) certiorari denied 108 
s.a. 774. 4&4 U.s. 1~2, 98 I..Ed.2d 861. 

EDUCATION , 

provided. see section 73 I of Pub.I.. 101-589. set 
out as a note under section 5301 of this title. 

§ 1232g. Family educational and privacy rights 

{See main volume for text of (a)J 

(b) Release of education records: parental· conRnt requirement; exceptions: compliance 
with judicial orden and lubpoenaa; audit and evajuation of federally-supported edu. 
cation prorrams: reeordkeepinr 

{See main volume for text of (1) to (5)J 

(6) Nothing in this section shall be construed to prohibit an institution of postsec
ondary education from disclosing, to an alleged victim of any crime of violence (as 
that term is defined in section 16 of Title 18), the results of any disciplinary 
proceeding conducted by such institution against the alleged perpetrator of such 
crime with respect to such crime. . 

[See main volume for text of (c) to (g)J 

(As amended Pub.L. 101-542, TiUe II. § 203. Nov. 8, 1990. 104 Stat. 2385.) 

HISTORICAL AND 
STATL"TORY NOTES 

Remloll Notes ud Legislath'e ReportS 
1990 Act.. House Repon No. 101-SI8. see 

1990 U.S. Code Cong. and Adm. N~ p. 3363-

AmclIriments 
1990 Amendment. Subs= (b)(6). Pub.L. 

101-542, § 203. added par. (6). 

NOTES OF DECISIONS 
Aceas to judicial proceediDp 11 

3. Educatioaa.l m:ords 

Family Educational Rights and Privacy Act did 
not prohibit disclosure of n:conIs specifying rea
sans for te:scher cenificate revocations: that Stat
ute protects student records. not teacher records. 
Brouillet v. Cowles Pub. Co •• Wash. 1990. 791 
P.U 526, 114 Wash.2d 788. 

7. Procedure ror IIccea to rec:crds 
School supenntendent did nOl violate estab

lished school dIStrict policy and complied with 
federal law when he refusal to release to citizen 
names and addresses of school district $tudents 
and names of their parens, thouj!h then: was 
evidence that district had "Sp«W Eduanon 
Plan." which provided thllt directory information, 
incJudillg student's name. address. and telephone 
number, could be disclosed without parental con
sent. where that plan did nClt conwn any provi
sions concerninG public nOllce or comment by 

pAfCIIts. as required by fCderiJ law. Brent v. 
Paquette. N.H.1989, S67 A.2d 976. 

10. Private right of actlOll 

No private right of action exists under Family 
Educational Rights and' Privacy ACL Tub v. 
Franklin. C.A.5 (TeL) 1989, 891 F.2d 102. certio
rari denied 110 S.Ct. 1809, 108 L.Ed.2d 940. 
rehearing denied 110 S.CL 26OS. 110 I..Ed.2d 28S. 

11. Aecea to judlcW proeeediDp 

Any right of public a=-. whether based on 
Fim Amendment or common law. would not 
have entitled newspaper publisher to attend pro
ceeding on school district's motion to preliminari
ly enjoin handicapped student from attending 
school pending exhaustion of administrative reme
dies to challenge cltpulsion; restricting access 
would protect confidentiality of information under 
Family Educational Rights and Privacy Act: and 
there was strong public policy favoring special 
protection of minors where their privacy and sen
sitive and possibly stigmatizing maners were con
cerned. Webster Groves School Dist. v. Pulitzer 
Pub. Co.. c.A.8 (Mo.) 1990. 898 F.2d 1371. 

n. Students within section 

Penon whose application to graduate school of 
University has been rejected. but who nevenhcless 
audited some classes at university. was not "stu
dent" as defined in Family EduallorW Rights 

-93-
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and Privacy Act. Tarka v. Franklin. c.A 
1989, 391 F.2d 102, certiorari denied I 

CONSU 
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1974 Amendment. Subsec. (a)(I). 
Pub.L. 93-568, § 2(a)(I)(A) to (e), (2)(A) 
to (C), (3), designated existing par. (1) as 
subpar. (A), and in subpar. (A) as so 
designated, substituted reference to edu
cational agencies and institutions for ref
erence to state or local educational agen
cies, institutions of higher education, 
communily colleges, schools, agencies 
offering preschool programs, and other 
educational institutions, substituted the 
genetic term education records for the 
enumeration of such records, and ex
tended the right to inspect and review 
such records to parents of children who 
have been in attendance, and added sub
pars. (B) and (e). 

Sub sec. (a)(2). Pub.L. . 93-568, 
§ 2{a)(4}, substituted provisions making 
the availability of funds to educational 
agencies and institutions conditional on 
the granting of an opportunity for a 
hearing to parents of students who are 
or have been in attendance at such insti
tution Of agency to challenge the con
tents of the student's education records 
for provisions granting the parents an 
opportunity for such hearing, and added 
provisions authorizing insertion into the 
records a written explanation of the par
ents respecting the content of such 
records. 

Subsec. (a)(3). pU1'L. 93-568, 
§ 2(a)(I)(G), added s bsec. (a)(3). 

Subsec. (a)( 4), (5 Pub.L. 93-568, 
§ 2(a)(2)(F), added ~ubsec. (a)(4) and 
(5). : 

Subsec. (a)(6). ru~.L. 93-568, 
§ 2(a)(5), added subsec. (a){6). 

Subsec. (b)(l). Pub.L 93-568, 
§ 2(a)(1 )(D), (2)(0), '(3), (8)(A) to (C), 
(lO}(A), in provisions preceding subpar. 
(A). substituted "educational agency or 
institution which has a policy of permit
ting the release of education records (or 
personally identifiable information con
tained therein other than direclory infor
mation, as defined in paragraph (5) of 
subsection (a) of this section)" for "state 
or local educational agency, any institu
tion of higher education, any communi
ty college, any school, agency offering a 
preschool program, or any 0" - edu
cational institution which has < •. ,iicy or 
practice of permilling the release of per
sonally identifiable records or files (or 
person",1 information contained there
in)", in subpar. (A), substituted "edu
cational a~encv, who have hi',.n rl,.Ipr_ 
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mined by such agency or institution to 
have" (or "educational agency who 
have", in subpar. (8), substituted "the 
student seeks or intends to" for "the stu
'dent intends to", in subpar. (C), substi
tuted reference to "section 408(c)" for 
reference to "section 409 of this Act" 
which for purposes of codification has 
been translated as "section 1221e-3(c) of 
this title", and added subpars. (E) to (I). 

Subsec. (b)(2). Pub.L. 93-568, 
§ 2(a)(l)(E), (2)(E), substituted "edu
cational agency or institution which has 
a policy or practice of releasing, or pro
viding access to, any personally identifi
able information in education records 
other than directory inFormation, or as 
is permitted under paragraph (1) of this 
subsection" for "state or local education
al agency, any institution of higher edu
cation, any community college. any 
school, agency offering a preschool pro
gram, or any other educat1.>lnal institu
tion which has a policy 0[" practice of 
furnishing. in any form, any personally 
identifiable information contained in 
personal school records, to any persons 
other than those listed in subsection 
(b)(1) of this section". 

Subsec. (b)(3). Pub.L. 93-568, 
g 2(a)(8)(D), substituted "information is 
specifically authorized by Federal law; 
any data collected by such officials shall 
be protected in a manner which will not 
permit the personal identification of stu
dents and their parents hl other than 
those officials. and such personally iden
tifiable data shall be destroyed when no 
longer needed for such audit, evaluation, 
and enforcement of Federal legal re
quirements" for "data is specifically au
thorized by Federal law, any data col
lected by such ofncials with respect to 
individual students shall not include in
formation (including social security 
numbers) which would permit the per
sonal identification of such students or 
their parents after the data so obtained 
has been collected", 

Subsec. (b)(4). Pub.L. 93-568, 
§ 2(a)(9). substituted provisions that 
each educational agency or institution 
maintain a record, kept with the edu
cation records of each student, indicat
ing individuals, agencies, or organiza
tions who obtained access to the stu
dent's record and the legitimate interest 
in obtaining such information, that such 
rprnrrl of !,,..,..p~c: ~1'\-,1f ............... _; .... \.. .... - ..... ,~~ 
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to parents, school officials, and their as
sistants having responsibility for the cus
tody of such records, and as a means of 
auditing the operation of the system, for 
provisions that with respect to subsecs. 
(c)(1), (c)(2), and (c)(3) of this section, 
all persons, agencies, or organizations 
desiring access to the records of a stu
dent shall be required to sign forms to 
be kept with the records of the student. 
but only for inspection by the parents or 
the student, indicating specifically the 
legitimate educational or other interest . 
of the person seeking such information, 
and that the form shall be available to 
parents. and school officials having re
sponsibility for record maintenance as a 
means of auditing the operation of the 
system. 

Subsec. (e), Pub.L. 93-568, 
§ 2(a)(l)(F), substituted "to any edu
cational agency or institution unless 
such agency or institution" for "unless 
the recipient of such funds". 

Subsec.(g). Pub.L. 93-568, § 2(a)(7), 
(IO)(B), struck out reference to §§ 1232c 
and 1232f of this title aild added provi
sions that except for the conduct of hear
ings. none of the functions of the Secre
tary under this section shall be carried 

out in any of the regional offices of such 
Del'artment. 

Effective Dates 
1974 Act.. Section 2(b) of Pub.L. 

93-568 provided that: "The amendments 
made by subsection (a) [amending this 
section} shall be effective, and ,.etroac
live (;" November 19, 1974." 

Section 513(b)(I) of Pub.L. 93-380 
provided that: 'the provisions of this 
section [classified to this section and 
provisions set out as a note under sec
tion 1221 of this title] shall become ef
fective ninety days after the date of en
actment [Aug. 21, 1974] of section 438 of 
the General Education Provisions Act 
[this section]." 

Trlmsfer of Functions 
"Department of Education" was substi

tuted for "Department of Health, Edu
cation, and Welfare" in subsec. (g) pur
suant to sections 301 and 507 of Pub.L. 
96-88, which is classified to sections 
3441 and 3507 of this title and which 
transferred functions and offices (relat
ing to education) of the Department of 
Health, Education, and Welfare to the 
Department of Education. 

CROSS REFERENCES 

Privacy rights accorded information collected regarding
Education of handicapped, see 20 USCA § 1417. 
School records of homeless YO!-,Ih, see 42 USCA § 11432. 

LIBRARY REFERENCES 

AdmJnlstrative Law 
Privacy provisions, generally, see West's Federal Practice Manual § 14200 el seq. 
Privacy rights of parents and students, see 34 C.F.R. § 99.1 et seq. 

Amerlcan DIgest System 
Access to records, see Records e=o30 to 67. 
Federal remedies for actions under color of state law, see Civil Rights ¢::>196 to 

198. 
Records and tnmscripts, see Colleges and Universities e=o9.40_ 

Encyclopedias 
Access to records, see C.l.S. Records §§ 35 to 40. 
Federal remedies for actions under color of state law, see C.l.S. Civil Rights 

§§ 92, 114 to 125. 
Students in general, see C.J.S. Colleges and Universities § 24. 

Law Review. 
Employee privacy rights. Thomas J. Barnes and John Patrick White, 64 Mich. 

BJ. 1104 (1985). 
Financial record privacy-what are and what should be rights of customer of 

depository institution. Dan L. Nicewander, 16 St. Mary's LJ. 601 (1985). 
Privacy, Symposium, 1985, 18 John Marshall L.Rev. 815. 
Rights of students in need of spedill education. Diana Pullin, 66 Mich.BJ. 30 
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WESTlA W ELECTRONIC RESEARCH 
Civil rights cases: 78k[add key number]. 
Colleges and universities cases: Blk(add key number). 

.. Remrds cases: 326k[add key number]. , 
See, also, WESTLo\ W guide following the Explanation pages of this volume. 

Conllent to dillclosure 6 
Directory Infonnatlon 2 
DllIClosure orders 9 

NOT~ OF DECISIONS 

Educational Institution within section 
I 

Educational records 3 
Independent Sources of Infonnatlon 4 
Notice of compliance with Judicial or-

der 8 
Perllons entitled to 

Access 5 
Maintain action II 

Private right of action 10 
Procedure for accesl to recordll 7 

I. Educational Cnlltltutlon. within sec
tion 

Michigan State University, because it 
is a recipient of federal funds, falls With. 
in purview of this section. Kestenbaum 
v. Michigan State University, 1980, 294 
N.W.2d 228, 9'1 Mich.App. 5, affirmed 
327 N.W.2d 783, 414 Mich. 510. 

2. Directory Informallo~ 
Where college had chosen not to in

clude students' names and addresses in 
classification of "directory information," 
college properly refused i requested dis
closure of that informatipn pursuant to 
both this section and St*e Freedom of 
Information Law, McKinney's Public Of
ficers Law § 87, subd. 2. Krauss v. Nas
sau Community College, 1983, 469 N.Y. 
S.2d 553, 122 Misc.2d 21B. 

Since notice published in student 
handbook and Michigan Stale University 
Bulletin concerning release of student 
information complied with requirements 
of regulations promulgated pursuant to 
this section governing "directory infor
mation," requiring University to release 
computer tape containing student's 
names and addresses was not contrary 
to this section. Kestenbaum v. Michigan 
Stale University, 1980, 294 N.W.2d 228, 
97 Mich.App. 5, affirmed 327 N.W.2d 
783, 414 Mich. 510. 

3. Educational records 
Records maintained by intercollegiate 

athletic conference as to amount of 
money member institutions dispersed te.' 
student athletes during school year Were 
not "educational records" required to be 
closed to public under this section. Ar
kansas Gazette Co. v. Southern State Col
lege, 1981, 620S.W.2d 258,l'j'3 Ark. 248, 
appeal dismissed, certiorari denied 102 
S.Ct. 1416, 455 U.S. 931, 71 L.Ed.2d 640. 

4. Ind"'Fi:!ldent sources of. Infonna
lion 

In connection with leiter printed in 
official high school student newspaper, 
which Slated, among other things, that a 
particular student had been suspended 
from school, school official, being sued 
by former editor in chief and present 
assistant editor of student newspaper on 
ground that his action of seizing newspa
per violated U.S.C.A. Const. Amend. I, 
mistakenly relied upon this section, 
which prevents disclosure by a school 
district of certain information about stu. 
dents which is deemed to be confiden
tial, since, although Suspension informa
tion in suclil~tL.wQU1d:rau::wrilim: 
TnTtTsse-ction if SOurce of infor
rna Ion fiaiI"been 5crioolTeCOr"~ Ei'611i
SitmiiSc3[TItjfSe"cfiQiiJljifii2Ulitim'l12_ 
IntlrfffiailOn whlch Was derived from a 
sd!!!'Ce !nae~nilcml QLKoiml_ ci:i.iifiIi:. 
Frasca v:-Anar~ws, D.C.N.Y.1979, 463 
F.Supp. 1043. 

s. Persons entitled to access 
Exception to confidentiality provision 

of Family Educational and Privacy 
Rights Act [General Education Provi
sions Act, § 438(b)(2)(B), as amended, 
20 U.S.C.A. § 1232g(b)(2)(B)), Which al
lows state and local educational officials 
access to records necessary in connec
tion with audit and evaluation of any 
federally or state supported educational 
program, does not create two classifica
tions of exempt officials: all state offi
cials and local educational officials. 
Board 01 . i' 1'1 j I I "1' I 1 , , ~ 
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Regan, 1986. 500 N.Y.S.2d 978, 131 
Misc.2d 514. 

Where pethioner did not offer any ex
planation or reason for request that col
lege provide names and addresses of all 
students, petitioner did not demonstrate 
a need for the requested disclosure, and 
thus was not entitled to court-ordered 
access pursuant to this section. Krauss 
v. Nassau Community College, 1983,469 
N.Y.S.2d 553, 122 Misc.2d 218. 

Where natural father and mother were 
living separate and apart under terms of 
separation agreement providing for cus
tody of child in the mother w~h rights of 
visitation to the father and parents were 
not divorced nor was there any court 
order aff~cting custody, visitation or 
support, natural father was entitled to 
inspect and review education records of 
child, a fifth grade student at public ele
mentary school, even though natural 
mother had signed statement indicating 
that she did not wish or authorize school 
district to transmit school records to the 
natural father. Page v. Rotterdam-Mo
honasen Central School Dist., 1981. 441 
N.Y.S.2d 323, 109 Misc.2d 1049. 

6. Consent to disclosure 
Where student data constitutes both 

"personal Identifiable information" and 
"direct Information" within meaning of 
regulations implementing this section, 
no written consent to disclosure of such· 
matter is required so long as no purely 
personal information is released, an ex
ample being names and addresses only. 
Kestenbaum v. Michigan State Universi
ty, 1980, 294 N.W.2d 228, 97 Mich.App. 
5, affirmed 3~i N.W.2d 783, 414 Mich. 
510. 

7. Procedure for accellS to records 
State university's regulation providing 

that no person be given credit or other 
official recognition for work completed 
until all charges had been paid to the 
university was not inconsistent with this 
section, which gives to each educational 
agency ar institution the right to estab
lish appropriate procedures for the 
granting of a request by parents for ac
cess to the educational records of their 
children. Spas v. Wharton, 1980, 431 

Hot. II 
8. Notlce of compliance with Judicial 

order 
Provision of this section that no funds 

shall be made available under any appli
cable program to any educational agen
cy or institution which has a policy or 
practice of releasing, or providing access 
to, any personally identifiable informa
tion in educational records unless fur
nished in compliance with judicial or
der, upon condition that parents and stu
dents are notified of ali such orders in 
advance, relates to "privacy" and rather 
than establish a privilege would appear 
to establish procedures for advising or 
notifying a person what educational 
records pertaining to said person are to 
be released pursuant to judicial order. 
Reeg v. Felzer, D.C.OkI.1976, 78 F.R.D_ 
34. 

If subpoenaed documents in relation 
to placing children with handicapping 
conditions in specialized classes were 
considered to be in a personally identifi
able form, this section placed the burden 
on the educational agency or institution, 
and not on the party who subpoenaed 
the documents, to make reasonable: ef
fort to notify students or parents of the 
subpoena inlldv3nce of compliance 
therewith. Mattie T. v. Johnston, D.C. 
Miss.1976, 74 F.R.D. 498. 

Requirement of the section that school 
district give notice to parents and stu
dents of disclosure, under court order. 
of school records and of opportunity of 
students or parents to contest disclosure 
did not create unreasonable administra
tive burden upon district, inasmuch, as 
under Department of Health, Education 
and Welfare guidelines, district would be 
only required to make reasonable effort 
to notify parents of impending disclo
sure, notice could be effected by publica
tion or other reasonable method chosen 
by district and, since case was one to 
vindicate civil rights, cost or inconven
ience was less weightly factor than in 
other cases. Rios v. Read, D.C.N.Y.1977, 
73 F.R.D. 589. 

In action in which teacher sued city, 
its board of education and two pupils 
and their parents to recover damages for 
Injuries allegedly sustained when pupils 
attacked him in his classroom, court 
would not order release of medical and 
personal records of the students prior to 
their being given notice, independently 

• , I ~r' '1 f'vided b1 summons and 
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complaint. specifically advising them of 
proposed release of records; failure to 
appear 10 defend suit did not absolve 
teacher of giving them notice of applica. 
tion to compel production of their 
records. Sauerhof v. City of New York. 
1981.438 N.Y.S.2d 982. 108 Misc.2d 805. 

9. Dlac!ollure orders 
When disclosure of public school stu. 

dents' records to private party is directed 
by court order. disclosure order should 
require that recipients of records avoid 
'''\'''i\lifl~ ,Ifllil Itl illlli\'ititlill§ 1I1lrt)1\I11!t:1. 
cd wlllllltigallull and destroy data when 
it is no longer needed. but it is not reo 
quired that names of students be redact. 
ed from records and neutral idenlifying 
information be substituted. Rios v. 
Read, D.C.N.Y.J977. 73 F.R.D. 589. 

Disclosure of certain standardized 
reading and mathematics test scores, in 
a "scrambled" order and with names de. 
leted. would protect privacy of students, 
provide parent with records which she 
sought. and impose no onerous burden 
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ardier v. Webster College, C.A.Mo.1977, 
563 F.2d 1267. 

No private federal cause of action ex
isteaigarrist -u~):"~r5iiy under Family
Eaiicaiieinill"Rigtiis"ilnd' Privacy Act [20 
U:S;CA'. § '1232gno(,'(feiti,iI'of liim ac. 
cess to educa!lOiuil"rccoras. -Smiih- v. 

-U-uquesne·'UniversliY;-lfC:"Pa.1985, 612 
F.Supp. 72, affirmed 787 F.2d 583. 

tfu.J!!:!Y!!!~. righl Df acliQn .~lIi~!!d un. 
der tM~ ~ctioq !!r!si!1g o~, of ~ejection 
otSiiiifenl for Inchl$lon In lin honor loci. 
Ny. )'l'Ice v. Young, lJ.C.Ark.l98J, S80 
F.Supp. I. 

Buckley Amendment, section 513 of 
Pub.t. 93-380, which amended this sec. 
tion, does not forbid disclosure of Infor. 
mation concerning a student and there;. 
fore does not forbid opening to public a 
facully n,.:ding at which such matters 
are discu-';c."d; such amendment simply 
cUIS off federal funds otherwise avail. 
able to an educational institution which 
has a policy 9r practice of permitting 
release of such information. Student 
Bar Ass'n Bd. of Governors, of School of 
Law, University of North Carolina at 
Chapel Hill v. Byrd, 1977, 239 S.E.2d 
415. 293 N.C. 594. 

I upon school district; therefore, trial 
~ court erred in failing to order disclosure 

of test scores on ground that in their 
existing order Ihe scores would be iden. 
tifiable 10 some students through corre. 
lalion to alphabetical list. Krystoll v. II. Perlona entitled to maIntain ac. 
Board of Ed., East Ramapo, Central tlon 
School Dist .• 1980. 430 N.Y.S.2 688, 77 Teacher was employee of school dis. 
A.D.2d 896. triet, not student with respect to whom 

I educational agency or institution main· 
10. P~vatc rlgh.' of act.lon . !ained education records. and her col. 

f~m'.ly E~ucat~?a! ~~ghts an~ Pnv~'_lege transcript was not education record 
cy Act Its_elf tlbE~.?o! ~~~'t!~"t~p.!1!'~!£_ SUbject to protection from disclosure 
c~us~' of~~llo~: _ Fay v. Soutn Cofome pursuant to Family Educational Rights 
Cent. School1Jlsl.. t.A.2 (N.Y.) 1986.802 and Privacy Act. and thus teacher did 
F.2d 21. i not fall within class of persons for 

This,seclion.giving-sludents-andlheiF. whose benefits Act was created and Act 
parents right to access to stud~m edu,-.J>estowed no enforceable rights. privi
catioi-iiil 'iecoras'aoe~--m~i' say: that-pri- leges or immunities which she could en. 
vaie'tc!h~!!Ylrgly~ri~tllll rather. enforce.. force. Klein Independent School Dist. v. 
mel'll i~ §!l!~!l' in hands of Secretary. and - Mattox. CAS (Tex.) 1987, 830 F.2d 576, 
under such circumstances,-no - private certiorari denied 108 S.Ct. 1473. 99 
cause oraciion arises by inference. Gir· L.Ed.2d 702. - ----.-_ ...... __ ._-
§ 1232h. Protection of pupil rights 

(a) Inspection by parents or guardians of Instructional mat&rlal 

All instructional material, including teacher's manuals, films, 
lapes, or other supplementary instructional material which will be 
lIsed in connection with any research or experimentation program 
nr oroieel shall hf" l",,,jJ.,htn f __ I .... .::..:: ... · , ,. 

"!iI' 

...... _......e.-. __ -_ ~ 
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ans of the children engaged in such program or project. For the 
purpose of this section "research or experimentation program or 
project" means any program or project in any applicable program 
designed to explore or develop new or unproven teaching methods 
or techniques. 

(b) Psychiatric or psychologlca' examination a, teatlnll, or treatment 

No student shall be required, as part of any applicable program, 
to submit to psychiatric examination, festing, or treatment, or 
psychological examination, testing, or treatment, in which the pri
mary purpose is to reveal information concerning: 

(1) political affiliations; 

(1) mental and psychological problems potentially embar
rassing to the student or his family; 

(3) sex behavior and attitudes; 

(4) illegal, anti-social, self-incriminating and demeaning be
, havior; 

(5) critical appraisals of other individuals with whom respon
dents have close family relationships; 

(6) legally recognized privileged and analogous relationships, 
such as those of lawyers, physicians, and ministers; or 

(7) income (other than that required by law to determine 
eligibility for participation in a progrttm or for receiving finan
cial assistance under such program), without the prior consent 
of the student (if the student is an adult or emancipated minor), 
or in the case of unemancipated minor, without the prior 
written consent of the parent. 

(Pub. L. 90-247, Title IV, § 439, as added Pub. L. 93-380, Title V, § 514(a), 
Aug. 21, 1974, 88 Stat. 571, and amended Pub. L. 95-561, Title XII, § 1250, 
Nov. I, 1978, 92 Stat. 2355.) 

HISTORICAL AND STATUTORY NOTES 

Revilion Notes and Leglalatlve Reports 
1974 ~ct. House Report No. 93-805 

and Senate Conference Report No. 
93-1026, see 1974 U.S.Code Congo and 
Adm.News, p. 4093. 

1978 Act. House Report No. 95-1137 
and House Conference Report No. 
95-1753, see 1978 U.S.Code Congo and 
Adm.News, p. 4971. 
Amendment. 

1978 Amendment. Pub.1... 95-561 des· 
h~n:'tt,..rJ pvic',n(Y r;,-nuid",n<" ""lor r1'J.'\I-'~"'" ("" 

Efr~ctlve Dates 
1978 Act. Amendment by Pub.L. 

95-561 effective Oct. 1. 1978. see section 
1530(a) of Pub.L. 95-561, set out as a 
note under section 1221-3 of this title. 

1974 Act. Section 514(b) of Pub.1... 
93-380 provided that: 'The amendment 
made by subsection (a) [enacting this 
section] ~hall be effective upon enact· 
ment of this Act [Aug. 21, i974J." 
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Handout 28 -
BOSTON JUVENILE COURT 

"TRANSFER HEARING" 

(Preliminary Report) 

DATE: ................................................ . 

NAME: ............................................................................................................................................... AGE: ........... . 

ADDRESS: ............................................................................................................................................................. . 

COMPLAINT: .............................................................................. PROBATION OFFICER: ........................................ . 

BRIEF DESCRIPTION OF OFFENSE: 

(Describe what offender is accused of) 
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PAGE #2 

SOCIAL INVESTIGATION: 

1. SUMMARY OF HOME 

(In addition to face sheet data, present a picture of a family life, i.e., the general family atmosphere; th! 
"'.lay parents handle and regard the children, the discipline used and the quality of relationships amoTl! 
family members. Describe general physical conditions of the home as well as other pertinent data.) 
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PAGE #3 

2. SUMMARY OF OFFENDER: 

(Give brief developmental history, sibling interaction with family members. Include health factors, arrest 
and activities, religious affiliations, and other important related matters.) 

3. EDUCATIONAL BACKGROUND 

(Include school history and any significant data as to behavior, attitudes, etc. Copy of recent report rna 
terial, commt1mts by teachers, principal, etc., would be helpful.) 
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PAGE #4 

EVALUATION: 

. .. 

(PO's personal comments, observations, and evaluations of child and family in relation to strengths anc 
weaknesses.) 

Investigated by: 
(Probation Officer) 

Approved by: 
(Supervisor) 

Date: 
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Handout 29 

COMMONWEALTH OF MASSACHUSETTS 

LYNN DISTRICT COURT 
JUVENILE SESSION 

COMMONWEALTH 

v. 

PATRICK FIND 
(A JUVENILE) 

COMMONWEALTH'S PROPOSED FINDINGS OF FACT 
PURSUANT TO M.G.L. c. 119, s. 61 

Now comes the Commonwealth in the above entitled case and 
respectfully proposes that the Court find the following facts 
relative to the Transfer Hearing conducted pursuant to M.G.L. 
119, s. 61. 

Based upon the evidence introduced at the Transfer Hearing, 
the Court finds that there is probable cause to believe that 
the above-named juvenile committed each of the offenses as 
charged. 

PART B 

Upon further hearing, including consideration of evidence 
on, but not limited to, the seriousness of the alleged offense, 
the child's family, school, and social history, including said 
child's court and juvenile delinquency record, adequate 
protection of the public, the nature of past treatment efforts 
for the child and the likelihood of rehabilitation of the 
child, the court finds, based upon clear and convincing 
evidence, that the child presents a significant danger to the 
public as demonstrated by the nature of the offenses charged 
and the child's past record of delinquent behavior and that the 
child is not amenable to rehabilitation as a juvenile. (Form 
DCM-12, Rule 208). The Court makes this ruling based upon the 
following facts: 

1. The alleged offenses-- Armed Assault in a Dwelling, 
Masked Armed Robbery and an Assault and Battery With A 
Dangerous Weapon on a Person Over Sixty-Five Years Old, are 
extremely serious. 
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2. The facts underlying these complaints demonstrate 
their serious and violent nature: the juvenile made a 
conscious decision to commit the burglary, knowing that an 
elderly man was in the home alone. He dressed in dark clothing 
and a rnask. He carried a large barbeque fork into the house 
and repeatedly beat the victim with it and with its shod foot. 
Additionally, the juvenile threw the victim through a glass 
door. He left the victim unconscious lying in a pool of blood. 

3. The victim's medical records reflect serious and 
permanent physical injuries which were a direct result of the 
juvenile's actions. 

4. As a direct result of the burglary and beating, the 
victim suffered serious and permanent psychological injury. 

5. The juvenile's family history has been characterized 
by: (a) a history of alcohol abuse, (b) involvement with the 
Department of Social Services stemming from neglect of the 
children, (c) placement of the children in "foster homes and (d) 
a lack of physical care, emotional support, discipline or 
direction. The family continues to be unable to provide the 
juvenile with the support and supervision he needs. 

6. The juvenile has a school history of behavioral and 
educational problems, dating back to first grade. His test 
scores are low and indicate a poor prognosis for success, which 
has been consistent with his actual performance. He is 
dyslexic, resulting in serious reading and comprehension 
difficulties. Additionally, he has limited language skills. 
The juvenile's difficulties in school have contributed to 
feelings of low self-esteem. 

7. Since his commitment to the Department of youth 
Services in 1985, the juvenile's social history has been 
characterized by intermittent violent and explosive behavior. 
For example, Find's longest and most successful Department of 
youth Services placement, was at the ten month Pilgrim Center 
Program. As his wrap-up date approached, his mother informed 
him that he could not return to their home. This rejection 
resulted in a violent outburst culminating in Find's short term 
hospitalization for pyschiatric treatment. Find was given a 
"last chance" at the Pilgrim Center when he was re-admitted to 
the program on September 13, 1990. On September 14, 1990, Find 
was terminated from the program when he attempted to strangle 
another resident. This impulsive, acting out behavior has been 
consistent throughout Find's commitment to the Department of 
youth Services. The Department has been unable to assist the 
juvenile in understanding or curbing his explosive behavior. 

8. The juvenile's delinquency record dates back to 1988, 
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when he was 13 years old. His record includes a series of 
serious assault and batteries and a burglary. Find's juvenile 
probation record reflects a history of violent behavior. 

9. Find has had a history of running away from his 
placements with the Department of Youth Services. Since his 
commitment the Department in June, 1988, all but one of his 
numerous have been committed while he was A.W.O.L. from a 
Department of Youth Services Program. This history 
demonstrates that the Department has been unable to treat 
and/or restrain the juvenile from criminal activity. His 
record clearly demonstrates that absent strong external 
controls, Find presents a substantial risk to public safety. 
In fact, he had been A.W.O.L. from the Department for one month 
previous to the commission of the pending crime. 

10. Find admitted to Dr. Joss that he has a serious 
alcohol and drug abuse problem. In fact} proceeds from the 
robbery of Abbot were used to purchase cocaine. The Department 
of Youth Services has been unable to address this problem. 

11. Rehabilitation for the juvenile must include his 
gaining insight into and control over his impulsive, violent 
acting out behavior. Dr. Joss recommends a secure facility 
which emphasized behavior management. This treatment, to be 
successful, would require a minimum of two years of intensive 
therapy. 

12. The juvenile has failed in the past to respond to the 
supervision, support and treatment provided by the Department 
of youth Services. The Department does not have a program of 
long term treatment which will adequately address the 
juvenile's needs. 

13. Clearly the juvenile presents a significant and 
cont'inuing danger to the community. His juvenile record and 
the facts surrounding the pending case demonstrate his violent, 
uncontrollable behavior. Despite his long term commitment to 
and treatment by, the Department of youth Services, he has 
failed to respond to his commitment in any positive way. There 
is no Department of youth Services program which will provide 
secure, long term treatment. Therefore, the juvenile cannot be 
rehabilitated in the juvenile justice system. 

FOR THE CO~~ONWEALTH 

Assistant District Attorney 

9900A 
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Handout 30 

COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SSe TRIAL COURT OF THE COMMONWEALT.m 
DISTRICT COURT DEPARTMENT 
LOWELL DIVISION/JUVENILE SESSI~ 
NO. 92 JV 

COMMONWEALTH 

V. 

COMMONWEALTH'S MEMORANDUM IN SUPPORT OF 
MOTION TO TRANSFER PURSUANT TO G.L. C. 119, § 61 

I. PROCEDURAL HISTORY 

On January 2, 1992, the above-named juvenile (date GJf 

birth .t ... ) was complained of in the Lowell District 

Court, Juvenile Session, for the crimes of armed assault: 

with intent to murder, and assault and battery by means of 

a dangerous weapon, to wit a knife, and assault and 

battery. The complaint alleges that these crimes toak 

place on December 31, 1991, in the town of Tyngsboro. 

The juvenile was arraigned on ·January 3, 1992. On 

January 10, 1992, the Commonwealth filed a request for a 

transfer hearing. At that time, the Commonwealth also 

amended the complaint to allege that the Juvenile, while, 

between the ages of rourteen and seventeen, committed an • 

offense involving the inE} iction of serious bodily harm. 

The Part A hearing WdS held on February 7, 1992. The Court 

found probable cause Lh)1 t he juvenile committed each of 
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the crimes charged. Wi th the finding of probable cause. 

the law requires a Part B hearing to determine whether the 

Court should retain the case for a trial in the Juvenile 

Session or should transfer the case on a new criminal 

complaint for trial in adult court. The Part B hearing is 

presently scheduled for May 19, 1992. 

II. . PROPOSED FINDINGS OF FACT 

A. Applicable Law 

Since the incident in this case occurred just prior t~ 

the enactment of the 1991 Juvenile Transfer legislation 

that took effect on December 31, 1991, the prior version Qf 

G.L. c. 119, §61 applies. Under the law as previously 

written at the Part B Hearing, to transfer a juvenile the-

Court must find by "clear and convincing evidence" that 1] 

the youth presents a danger to the public, and 2) the youth 

.is not amenable to rehabilitation within the juvenile 

justice system. To do so, the Judge shall consider, but 

shall not be limited to, evidence of the following factors: 

(1) the nature, circumstances, and seriousness of the 

alleged offense; (2) the child's court and delinquency 

record; (3) the child's age and maturity; (4) the family, 

school and social history of the child; (5) the success or 

lack of success of any past treatment efforts for the 

child; (6) the naLue of services available through the 

juvenile justice system; (7) the adequate protection of the 

public; and (8) the likelihood of rehabilitation of the 

child. G.L. c. 119, § 61. 
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The court, however I is not limited to these factors. 

Nor is there a requirement that the court weigh these 

factors in a certain manner or achieve some predesigned 

balance. A Juvenile v. Commonwealth, 370 Mass. 272, 282 

(1976) . Any factor which bears on the protection of the 

public and the amenability of the juvenile to treatment 

within .the juvenile system may be considered. A Juvenile 

v. Commonwealth, supra at 282. 

.. [The] (sleriousness of the offense is included as an 

element in the statute, G. L. c. 119, §61, and there is 

considerable precedent in favor of according this factor 

significant weight in the juvenile transfer process." Ward 

v. Commonwealth, 407 Mass. 434 (1990). See also Two 

Juveniles v. Commonwealth, 381 Mass. 736 (1980); A Juvenile 

v. COli1lI1onweal th, supra at 282; Commonwealth v. Costello, 

392 Mass. 393, 397 (1984). 

The transfer statute requires the court to focus on 

"the minor's potential for successful treatment before the 

age of majority within the existing juvenile facilities 

(emphasis added)." Ward v. Commonwealth, supra. See also, 

Commonwealth v. Matthews, 406 Mass. 380, 387 (1990); A 

Juvenile, supra at 283; Two Juveniles, supra at 742; 

Commonwealth v. Hill, 387 Mass. 622 (1982). 

In both Matthews and Ward, the Supreme Judicial Court 

determined that there was sufficient evidence to support 

the conclu~ion that treatment would be necessary beyond the 

juvenile's eighteenth birthday. In Commonwealth v. 
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Matthews, the District Court judge determined that "there 

is little or no likelihood of rehabilitation [of the 

defendant] within the juvenile system due to the length of 

time treatment would be required and for the reason that 

there are no guarantees or assurances that rehabilitation 

or a measure thereof could be a~compli~hed.M 406 Mass. 

380, 3aS. In Ward, the judge implied that even though the 

juvenile may eventually be amenable to rehabili tation, he 

ordered the transfer based upon his conclusion that such 

treatment would take aver two years and that the Department 

of Youth Services would not be likely to retain 

jurisdiction after the juvenile's eighteenth birthday. 

Ward v. Commonwealth, supra. 

B. Serious Nature Of The-Offense 

The juvenile here is charged with three very serious 

crimes: (1) armed assaul t with the intent to murder; (2) 

assault and battery by means of a dangerous weapon, a 

knife: and (3) assault and battery. The f acts under lying 

these complaints demonstrate their ~erious violent nature . 
.. 

During an uninvited visit to a small gathering of 

friends at a home in Tyngsboro, the juvenile and his 

cohorts assaul ted the victim and some of his friends. In 

the course of the mele the victim pulled the juvenile off 

of one of his friends, whom 1· ~I was assaulting at the 

time. Another juvenile, (who had come with . ) , 

grabbed the victim f rom behind, wrapped his arms around 

him, effectively pinning the victim's ~rms down. As 
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held the victim smacked the victim in the face. 

The victim struggled to break free from the other 

juvenile's grasp. took a knife out from his 

jacket pocket; the knife blade was three or four inches 

long. .The victim to ld to put the knife away. As 

the other juveni Ie let go of the victim lunged 

foward .wi th the knife, stabbing the victim in the lower 

chest. then said, HI stabbed him" as he jumped up 

and down excitedly. Shortly thereafter and his 

friends fled the scene and the victim was taken to the 

hospital. The victim was l'ater treated for a single stab 

wound to the abdomen. knife had struck the 

victim just below the last rib on the left side. 

C. Court And DelinguencyRecord 

The juvenile has been before this Court on several 

prior occasions, first appearing on June 6, 1990 for the 

charge of receiving stolen property. At that time, his 

case was continued without a finding for six months. On 

April 8, 1991, the juvenile was cparged with breaking and 
." 

entering in the daytime with the intent to commit a felony, 

larceny over $250, and receiving stolen property. He was 

adjudicated a delinquent child and placed on probation. On 

January 17, 1992, that sentence was revoked (as a result of 

the present offense) and he was committed to the Department 

of Youth Services. The juvenile was next before the Court 
-

on August 26, 1991, for a series of motor vehicle offenses 

for which he was adjudicated delinquent. At the same time 

-107-



-------

I 
I 
1 
i 
I 

r 

he was found not delinquent of I'eceiving stolen property. 

The juvenile also had a Child in Need of Services (CHINS) 

petition filed against him on October 10, 1991, by his 

mother. The petition alleged that the juvenile was a 

stubborn child. Two weeks later, at the mother' s request. 

the petition was dismissed. 

D •• Age And Maturity 

The juvenile turned seventeen on January 16, 1992. 

This incident occurred just two weeks prior to that date. 

According to the records that have been reviewed, it 

appears that due to the difficulties within the family, the 

juvenile, as the oldest child, was forced into a parental 

role at an early age. He has worked part time for over two 

years and seems to be the adult male model in the family. 

E. Family, School and Social History 

Prior to th'is incident the juvenile lived in Lowell 

wi th his mother and two younger brothers. His mother is 

thirty-five years old, gave birth to the juvenile when she 

was seventeen, and has never been married. The j uveni Ie 
,. 

never mey his father. who died in 1989 as a result of a 

heart condition. Ms. had an on and off 

relationship with one male for 11 years (which resulted in ~ 
-: 

the births of the juvenile's two brother) and another mal~ 

for approximately 3 years. Both of these relationships 

were abusive. 

The juvenile's two most recent school years could be 

characterized at best as non-productive. For the 1990-1991 
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school year the juvenile failed six classes, withdrew frem 

two, failed to complete one, and earned no credits for tbe 

year. He was absent 100 days, tardy twenty-eight days, aDd 

dismissed four days. In March, 1991, he was given 10 days 

detention for cutting class. His highest cummulative grade 

was 50 (the lowest possible year end score given). The 

juvenile g s final class rank was 434 of 551. With respect 

to the 1991-1992 school year, as of February 24, 1992, the 

juvenile was absent 54 out of 101 days and tardy 27 days. 

In October, 1991, he was given a three day suspension for 

refusing to report to the office and a two day suspension 

for arguing w.i th a teacher. His acedemic performance was 

on par wi th the previous school year. Additionaly, the 

juvenile has never been involved in any school sports .. 

clubs, or other activities while at the high school. 

Curiously, the juvenile's mother indicated that 

throughout the juvenile's schooling she has found the 

school to be a very supportive environment. To t.be 

contrary, Lowell School Departmen~ records indicate that 
.. 

the juvenile has been a constant problem since arriving at 

Lowell High School in 1990, with attendance (or lack 

thereof) being a major problem. School officials believed 

that on occasion the juvenile's mother would cover for the 

juvenile when he was absent from school. Furthermore, even 

when the juvenile did attend school he was often so 

disruptive that school officials almost preferred he did 

not attend. One School official has had several meetings 
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with the juvenile and his mother. .A number of these 

meetings became disruptive to the point that the official 

had to physically separate the juvenile and the mother. 

Finally, when contacted by the juvenile's mother to solicit 

letters of recommendation from the juvenile's teachers for 

the purpose of the Part B hearing, none ,.of those teachers 

was willing to w'ri te a recommendation for the juveni~e. In 

sum the juvenile's educational experience, at least at the 

at the high school level, has not been a positive one. 

Although the juvenile's mother was less than 

forthcoming with respect to the details of what I if any, 

prior involvement the family had had with state agencies, 

the DSS records (covering 1980 to 1988) on file with the 

Court paint a picture of a troubled family. Those records 

show allegations of physical and sexual abuse of the 

juvenile's younger brothers in the early 1980's. They also 

indicate that the home was often unkempt I that the mother 

was often out of the home, that the children may have been 

left alone from time to time, and. that the mother had or 
," 

exercised little control over the older children. On one 

occasion it was reported that lidocaine and benadryl was 

found in the system of the middle child, and the youngest 

child at times had nightmares and appeared Erightened 

during diaper changes. In late 1982, the juvenile's mother 

(who seemed to have a negative self-image) displayed anger 

at the fact that she was viewed by some as not being a good 

mother. In 1987, the records indicate' that the mother was 
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under a great deal of strees due to her living arrangement, 

e. g., violence in their apartment building, chidren being 

subjected to drug abuse of mother's boyfriend, etc. 

Finally, in early 1988, DSS closed the family's case due to 

a series· of missed appointments. Thus, it appears that at 

least through most of the 1980s, the juve~ile was part of a 

household which provided no support and structure, cared 

not to confront its various problems, and chose not to 

avail itself of necessary services that might have made a 

difference. 

Lastly, the juvenile's peer associates are well known 

to the court. system. One of the co-venturers in the 

present case has been involved in the juvenile system on a 

number of times. And the juvenile's prior probationary 

matter involved two friends who remain in default of the 

court to this day. Observations of the Probation 

Department suggest that the juvenile is a leader not a 

follower, which is cause for concern regarding not only his 

selection of friends but his amenability to 
,. 

rehabilitation. Even the j uveni Ie admi ts he is a leader 

and not a follower, and he states that everything he does 

is of his own free choice. 

F. Adeguate Protection Of The Public 

While the juvenile has a limited prior reco~d, the 

present charges are are extremely violent and serious in 

nature. The victim, nineteen year old is 

extremely lucky to be alive today. Fortunately, 
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knife glanced off one of the victim' s ribs and struck no 

vital organ. Although the stabbing occurred in the course 

of a fight, went to the scene of the incident 

armed with a large knife and assaul ted the victim while he 

was in an essentially defenseless po~ition. After punching 

the victim in the face and then stabbing him in the abdomen 

became excited and cried out to his friends as if 

proud of his behavior. 

It is the Common' eal th' s contention that this j uveni Ie 

is a danger to the ublic and that the communi ty can only 

be protected by rer.IIJving him from the community for a 

lengthy period of time. Due to his age, 17 years and 4 

months, the only realistic way for this to happen is by 

transferring the juvenile to the adult criminal justice 

system. 

The juvenile' s recent life history indicates a youth 

who is totally out of control in the community. He has 

been arrested four times in an eighteen month period, in 

addi tion to his mother seeking a~sistance from the court 
;. 

through a CHINS peti tion. His schoolwork ha::i drastically 

diminished during that same time period and it is unlikely 

that the juvenile can be promoted this year, based on his 

marks for the first half of the school year. This is all at 

a time when facing serious charges and where his future may 

depend on his performance in the community. Furthermore, 

the juvenile committed the present offense as well as being 

the subject of a CHINS petition while ~n probation for his 
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April, 1991, offense. This subsequent behavior strong ly 

suggests that the juvenile is inclined to act contrary to 

the law and community standards regardless of the 

consequences. Finally, although the juvenile has managed 

to remain out of trouble whi Ie in the custody of the 

Department of Youth Services over· the pa.st several montms 

due to. prior incidents, the juvenile acknowledges he is 

manipulative and will do what is necessary to benefit 

himself. Thus, the juvenile has made little serious 

attempt to show the court that he can function in the 

communi ty during a time when he is under a microscope. 

Since he has been unable to perform in a positive manner 

over the past two years in spite of regular court 

intervention, there is certainly no reason to believe that 

the juveni Ie's conduct will change once he is no longer 

under the control of the system. This all leads to the 

reasonable conclusion that the community can only be 

adequately protected from the juvenile by transferring him 

to the Superior Court for trial as ?n adult. 
0" 

G. Past Treatment Efforts 

Based upon information from both the juvenile and his 

mother, the juvenile has undergone counselling in the past 

through a couple of different agencies. However, the 

juvenile stopped participating in these past treatment 

efforts because he did not feel the need to go on and was 

unresponsive to it. Additionally, it appears that the 

juvenile was evaluated when he was 11' or 12 years old in 
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order to determine whether his mother's life experiences 

were hindering the juvenile and his siblings. The results 

concluded that the juvenile had not been traumatized by the 

dysfunction in the family. (As for the 1991 CHINS 

petition, that matter was both initiated and terminated at 

the mother's request.) Thus, it is obvious that all prior 

attempts at treatment have proved to be unproductive~ 

primarily because the juvenile himself believed he stood 

nothing to gain from those efforts. 

H. Likelihood Of Rehabilitation 

On January 16, 1993, ·c.' will turn 18 years 

old. It is unlikely that between now and the juvenile's 

eighteenth birthday there will be enough time for the 

juvenile justice system to s.uccessfully rehabilitate this 

juvenile. Over the past few years, the juvenile has 

continued on a downward trend in his school and social 

history. He has been arrested, he has failed in school and 

is failing again, and has made no attempt to improve his 

station in life during the pendancy. of these proceedings. 

Moreover, the present case is extremely serious. Prior 

case law, as quoted in Ward v. Commonwealth, 407 Mass. 434 

at 439, allows a judge to "attach substantial significance 

to the seriousness of the offense, as this bears on both 

the danger to the public and a juvenile' s prospects for 

rehabilitation. Seriousness of the offense is also 

included as an element in the statute, G.L. c. 119, § 61# 

and there is considerable precedent in favor of according 
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this factor significant weight in the juvenile transfer 

process. Two Juveniles v. Commonwealth, supra at 743; A 

Juvenile v. Commonwealth, supra at 282; Commonwealth v. 

Costello, supra at 397." 

In addition, there is no reason to believe at this time 

that the Department of Youth Services, if the juvenile were 

commi tt.ed to its care, would peti tion,the court to extend 

the juvenile I s cGmmi ttment beyond his eighteenth birthday. 

This very issue is also addressed in Ward, and the Supreme 

Judicial Court states that "[t]he transfer statute only 

requires the judge • to focus on the minor' s potential for 

successful tr.eatment before the age of majority within 

existing juvenile facilities (emphasis supplied) . ' 

Juvenile, supra at 283." Ward, sup~ at 440. 

With all of the recent misbehavior, social and 

criminal, by the juvenile, it is unlikely that in the 

remaining seven and one half months before his eighteentln 

birthday, the juvenile can be successfully rehabilitateD 

within the existing juvenile just~ce system, particularly 
.. 

given his self-described manipulative bent. With this 

inability for rehabilitation, it is in the community's best 

interest that the juvenile be held accountable for his 

violent attack on the victim in this case and that his case 

be transferred to the Superior Court for trial. 

III. CONCLUSION 

For .all of the above reasons, the Commonwealth believes 

that it has met the burden required by the statute to 
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transfer the j uveni Ie, " I t'O the Superior Court 

for trial as an adult. He presents a significant danger to 

the public and based on the information provided above, he 

is not amenable for treatment within the existing juvenile 

justice system. 

Dated: May 19, 1992 
0117R 

by: 
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Respectfully Submitted 
For the Commonwealth, 

SCOTT HARSHBARGER 
DISTRICT ATTORNEY 

MICHAEL FABBRI 
Assistant District Attorney 
Lowell Regional Office 
44 Church Street 
Lowell, MA 01852 
(508) 458-4440 
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COMMONWEALTH 

v. 

Handout 31 

COMMONWEALTH OF MASSACHUSETTS 

) 
) 
) 
) 
) 

LOWELL DISTRICT COURT 
DOCKET NO. 

COMMONWEALTH'S MOTION 
FOR THE RETENTION OF 
JURISDICTION IN THE 
DISTRICT COURT 

Now comes the Commonwealth and respectfully moves 

the Court to retain jurisdiction in the above-entitled case 

pursuant to G.L. c. 218, s.30 and G.L. c. 119, s.61. 

As reasons therefor, the Commonwealth refers this 

Court to the Commonwealth's Memorandum on Jurisdiction filed in 

the above entitled matter on July 14, 1992. 

9678A 

By: 

Respectfully submitted 
For the Commonwealth, 

THOMAS REILLY 
DISTRICT ATTORNEY 

Assistant Di~trict 
Attorney 
Middlesex Superior 
Courthouse 
40 Thorndike Street 
Cambridge, MA 02141 
(617) 494-____ __ 

Received this 14th day of July, 1992 

Attorney for the Defendant 
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§ 83. Proceedings in superior court; disposition 

Tiie indictment of any person bound over under section seventy-five shall be tried 
before the superior court in the same manner as any criminal proceeding, and upon 
conviction such person may be sentenced to such punishment as is provided by law for the 
offense, or placed on probation, with or without a suspended sentence for such period of 

• time and under such conditions as the court may order. But, if such person has not 
attained his eighteenth birthday prior to a rmding or plea of guilty, the superior court 
may, in its discretion, and in lieu of a judgment of conviction and sentence, adjudicate 
such person as a delinquent child, and make such disposition as may be made by a district 
court or a juvenile court under section f"Ifty-eight; but no person adjudicated a delinquent 
child under the provisions of this section shall, after he has attained his eighteenth 
birthday, be committed to the department of youth services or continued on probation or 
under the jurisdiction of the court. 

Amended by Sll969, c. 838, § 24; Sll978, c. 478, § 66. 
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Handout 33 

M.G.L. c. 120, sec. 16 

§ 16~ Diseharge· 

Every person committed to the department until the age of eighteen as a delinquent 
. child, if' not already discharged, shall be discharged when he reaches his eighteenth 
birthday, unless a petition is filed by the department under section seventeen. Every 
person committed to the department until the age of nineteen as a delinquent.child, if not 
already discharged, shall be discharged when he reaches his nineteenth birthday, unless a 
petition is filed by the department under secti~n seventeen. Every person committed. to 
tb~ department until tile· age of twenty-one as a delinquent. child, if not already dis-
charged, shall be discharged when such person reaches his ·twenty-first birthday. The 
department may continue to have responsibility for any person provided for in this 
chapter under' twenty-one years of age for the 'purposes of' specific educational or 
rehabilitative programs, under conditions agreed upon by both the department and such 
persons terminable by either. . 

Amended by St.1969, c. 838, § 46; St.1973, Co 925, § 44; St.1990, Co 267, § 6. 
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§ 58. Adjudication as delinquent child 

Handout 34 

119 § 58 

At the hearing of a complaint against a child the court shall hear the testimony of any 
witnesses that appear and take such evidence relative to the case as shall be produced. If. 
the allegations against a child are proved beyond a reasonable doubt, he may be adjudged 
a delinquent child, or in lieu thereof, the court may continue the case without a fmding 
and, with the consent of the child and at least one of the cluld's parents or guardians, 
place said chUd on probation; provided, however, that any such probation may be imposed 
until such child becomes age eighteen or age nineteen in the case of a child whose case is 
disposed of after he has attained his eighteenth birthday. Said probation may include a 
requirement, subjeet to agreement by the child and at least one of the child's parents or 
guardians, that the child do work or participate in activities of a type and for a period of 
time deemed appropriate by the court. 

If a child is adjudged a delinquent. child, the court may place the case on file, or may 
place the child in the care of a probation officer for such time and on such conditions as 
may seem proper, or may commit him to the custody of the department of youth services 
but the probationary or commitment period shall not be for a period longer than until 
such child becomes eighteen or age nineteen in the case of a child whose case is disposed 
of after he has attained his eighteenth birthday, except that the commitment period shall 
be no. longer than until the age twenty-one for a child adjudicated a delinquent child by 
reaSon of having violated seetion one of chapter two hundred and sixty-five. If it is 
alleged in the complaint upon which the child is so adjUdged th~t a penal law of the 
commonwealth, a city ordinance or a town by-law has been ,<jolated, the court may commit . 
such child to the custody of the commissioner of youth services and authorize him to place 
such child in the charge of any person, and, if at any time thereafter the child proves 
unmanageable, to transfer such chlld to that facility or training school which in the 
opinion of said commissioner, after study, will best serve the needs of the child. The 
department of youth services shaH provide for the maintenance, in w14"le or in part, of 
any child so placed in the charge of any person. 

If a child adjudged a delinqllent child is placed on probatio.n by th-;justice in th(, 
juvenile appeals session, he ms)' be placed in the care of a probation officer of the district 
court, including in that term a division of the juvenile court department, for the judicial 
district in which such child resides. 

The court may commit such delinquent child to the de~artment of youth services, but it 
shall not commit such child to a jail or house of correcti~n, nor to the Lyman ~chO?I, ~e 
industrial school for boys or the industrial school for gtrls, nor to any other mstitution 
supported by the common~ealth for the custody, care and training of delinquent children 
or juvenile offenders. 

The court may make an order for payment by the child's parents or guardian f~m ~e 
child's property, or by any other pe.~0!l responsi~le ~or the care and sup~rt; of said child, 
to the institution, department, diVlSlon, orgamzation or person furn1S~g care and 
support at times to be stated in an order by the co~ of sums not exceedin~ tP.e cost of 
said support after ability to pay has been determmed by the court; proVIded, that no 
order for the payment of money shall be entered until the pers~n by whom pa~ents are 
to be made shall have been summoned before the court and gIven an opporturuty to be 
heard. The court may from time to time, upon petition by, or notice to the person ordered 
to pay such sums of m.oney, revise or alter such order or make a new order, as the 
circumstances may reqUlre. 
Amended by Sl1969, c. 838, § 15; St.1969, c. 859, § 10; St.1972, c. 7S1, § 10; St.1973, c. 925, § 42; 
St.l97S, c. 1073, §§ 13 to 15; St.1976, Co 588; St.1978, Co 478, § 58; St.1986, c. 557, § 116; St.1990, c. 
267, §§ 1, 2. 
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,Handout 35 

PUBLIC WELFARE 120 § 17 

§ 17. Control beyond age limit; persons physically dangerous to public 

Whenever the department is of the opinion that discharge of a person from its control 
at the age limit stated in section sixteen would be physically dangerous to the public, the 
department shall make an order directing that the person remain subject to its control 
beyond the period and shall make application to the committing court for a review of that 
order by the court. The order and application shall be made at least ninety days before 
the time of discharge stated in said section sixteen; provided, however, that if the date on 
which the cluld has been committed to the department is less than ninety days from the 
time of discharge stated in said section sixteen, the order and application may be made at 
any time prior to the date of discharge. The application shall be accompanied by a 
written statement of the facts upon which the department bases its opinion that discharge 
from its control at the time stated would be physically dangerous to the public, but no 
such application shall 'be dismissed nor sha)) the order be discharged, merely because of 
its form or an asserted insufficiency of its allegations; every order shall be reviewed 
upon its, merits. 

Amended by St.I969, Co 838, § 47; SLIm, Co 267, § 7. 
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JUVENILE COURT DEPARJMENT 
BOSTON DIVISION OF TIlE 

MASSACHUSETTS TRIAL COURT 

Form 1 

No ...................................................... . 

COMMONWEALTH 

VS . 

.. ............................ ................................................................... ...................... , A Juvenile 

REQUEST FOR TRANSFER HEARING 

The Commonwealth requests that a transfer hearing as provided by C.L. c. 119, 

s. 61 be held in this case. In support of its request the Commonwealth alleges that the 

juvenile in this action 

ORIGINAL 

o has previously been committed to the department of youth 

services as a delinquent child and h.as committed an offense 

against a law of the Commonwealth which, if said juvenile 

were an adult, would be punishable by imprisonment in the 

state prison. 

o has committed an offense involving the infliction or threat 

of serious bodily harm. 

(signature of Commonwealth representative) 

(title) 

••••••••••••••••••••••••••• • ••• 4 •••••••• eo ..................................................................... .. 

Date 
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JUVENILE COURT DEPARTMENT 
BOSTON DIVISION OF THE 

MASSACHUSETTS TRIAL COURT 

Form 2 

No ........................... , ......................... .. 

COMMONWEALTH 

VS . 

.......................................................................................................................... , A Juvenile 

NOTICE OF TRANSFER HEARING 

This is to inform you that (at the request of the Commonwealth) (at the order of 

the court) a transfer hearing pursuant to G.L. c. 119, s. 61 will be held in this court on 

.................................................................................................................. at ................................................ (A.M.) (P.M.). The 
(date) 

purpose of this hearing is to determine whether there is probable cause to believe that 

the Defendant committed the alleged offense or. v.ioIation charged, and if so whether 

he can be rehabilitated in the juvenile justice system or whether a criminal complaint 

should issue and transfer the j.uvenile to the Superior Court, to be tried as an adult 

rather than as a juvenile and subject to adult proceedings. 

THE JUVENILE, HIS ATTORNEY AND HIS PARENT OR LEGAL GUARDIAN 

SHOULD BE PRESENT AT THIS HEARING. 

Assistant Clerk 

Date 
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_ Form 3 

ID4t QI:nmntDumtnltl1 l1f:!lllttt.a.aur1pt.attt.a 

SUFFOLK, S.s. 

At the BOSTON JUVENILE COURT, holden at Boston, within the county of Suffolk on 

the ............................................................ day of ..................................................................................... , in the year of our Lord one 

thousand nine hundred and .......................................... , ................................................................................................................................... . 

a child between fourteen and seventeen years of age, appears to answer to the Commonwealth of 

Massachusetts, on the complaint under oath of ................................................................................................................................... , 

setting forth that he, the said defendant, on the ................................................ day of ................................... ., ................ . 

at Boston aforesaid, and within the Judicial District of said Court, ......................................................................... .. 

and the complainant says that on the ............................................................ day of ............................................................ in 

said year the Court finds that probable cause exists to believe that the defendant committed the 

offense as alleged, and upon further consideration the Court ordered the said complaint to be 

dismissed and caused to be issued a criminal complaint, all in accordance with Chapter 840 of 

the Acts of 1975 of the General Laws of Massachusetts. 

Wherefore said court orders that said ......................................................................................................................................... . 

be transferred to appear before the Superior Court for the County of Suffolk, and he is ordered 

to recognize personally with sufficient surety in the sum of ........................................................................ dollars 

to answer to said complaint or to any indictment which may be returned therein against him for 

the crime aforesaid as the law directs. 

A true copy attest 

Assistant Clerk 
Boston Juvenile Court 
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Form 4.. 

Rule 208 RULES OF DISTRICT & MUNICIPAL COURTS 

FORM DCM-12. FINDING AND ORDER 

AFTER TRANSFER HEARING 

Commonwealth of Massachusetts 

District Court of Massachusetts 

Commonwealth 
v. No. __ _ 

-----:r, A Juvenile 

FINDING AND ORDER AFl'ER 
TRANSFER HEARING 

Upon consideration at a transfer hearing held 
pursuant to G.L. c. 119, s. 61 and Rule 208 of the 
Special Rules of the District Court of Massachu
setts, the court rmds that probable cause exists to 
believe that the child has committed the offense or 
violation charged. 

Upon further hearing, including consideration of 
evidence on, but not limited to, the seriousness of 
the alIpged offense, the child's family, school and 
social history, including said child's court and juve
nile delinquem .. 'Y record, if any, adequate protection 
of the public, the nature of any past treatment 
efforts for the child and the likelihood of rehabilita
tion of the child, the court finds, based upon clear 
and convincing evidence, that the child presents a 
significant danger to the public as demonstrated by 
the nature of the offense charged and the child's 
past record of delinquent behavior, if any, and that 
the child is not amenable to rehabilitation as a 
juvenile. The court's reasons are as follows: 

WHEREUPON the delinquency complaint against 
the child is hereby dismissed, a criminal complaint is 

ordered issued, and the defendant is bound over to 
the Superior Court. 

Date (Special) Justice 

NOTE: If no probable cause is found such a rmding 
shall be recorded on the papers together with the 
rmding that the juvenile is not delinquent. If it is 
determined to treat the child as a juvenile, this 
determination shall be recorded on the papers. 
This fonn prescribed by the Chief Justice of the 

District Court 
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