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Juvenile Justice 

judge David B. Mitchell is associ
ate judge (Jf the Baltimore (Mary
land) Cit"! Circuit Court and has 
umg been' actit"e in juwnile and 
family law. The interview tc:as 
conducted for jUi'enile justice by 
Irving Slott. f(Jrmer director of 
OjjDP's Information Dissemina
ti()n Umt. 
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On the Front Lines: 
Interview With 
Judge David B. Mitchell 

Juvenile Justice: You have become in
creasingly recognized as a leading juve
nile court judge and as a leader in the 
2rea of juvenile justice. Why do you 
consider this important, and could a 
nonjudge do the same? 

Judge Mitchell: It's important and tradi
tional for the juvenile judiciary to take a 
leadership responsibility locally and, in 
some instances, nationally because we're 
the ones who see the situation in its most 
difficult form. In other words, the judge is 
always there and sees what's occurring in 
the community. 

The judge, in most instances, is in the 
best position to address the needs of the 
families that come before the court. The 
judge, in many instances, is in the best 
position to speak to the issues because he 
or she is not seeking voter approval for 
the court's policies. The judge can go be
fore the public and the policymakers and 
advocate from a position of respect and 
responsibility for the needs of the sys
tem as opposed to setting forth political 
solutions. 

Juvenile Justice: It sounds like a tall or
der for a juvenile court judge. 

Judge Mitchell: True. When you sit in 
the civil or criminal court, your impact is 
upon the litigants. That's important; 
however, you have no real opportunity to 
effect the changes needed within the 

community. You may help streamline the 
system so that the cases move more 
smoothly. You may even he able to ad
dress some aspects of the problems of the 
community as they relate to the courts. 
When you sit in the juvenile court, how
ever, you have the opportunity to speak 
to the broader social problems of your 
community, to really participate in mak
ing things better overall as oI='posed to 
what happens in this one case. 

Juvenile Justice: What are the requisites 
for being a judge? 

Judge Mitchell: Maryland has one of the 
unique statutes on that. It says as a gen
eral principle that no person may sit in a 
juvenile court unless they want to do so. 
Secondly, the person must have some 
training, experience, or interest in the 
field. Finally, the person requires the ap
proval of the chief judge of the State. 

Juvenile Justice: There are so many 
functions in the juvenile court for which 
the judge is responsible. Many courts del
egate some of this work to referees and 
others. Do you? And is it a good thing? 

Judge Mitchell: Unfortunately, we do. 
Baltimore city historically has been a 
master-dominated court. We have mas
ters, who in other communities are called 
referees and in others commissioners. 
These are nonjudicial authorities. They 
are competent experts in what they do, 



but they do not carry the imprimatur and 
authority of a judge. The decision to op, 
erate the court this way is fiscally driven. 
As such, we have become a court that 
has only one judge and eight juvenile 
masters. There's no way fl)r one judge to 
hear all those cases. 

I believe cases should be heard by persons 
who have the final authority to make de, 
cisions, rather than have the judge act as 
a rubber stamp to what has happened. 
When it comes to the ultimate decision 
of what's going to happen to that child, 
to that family, or to the community, 
judges should make th,)se decisions just 
as they decide whether you're going to be 
evicted from your home, whether you 
have to pay a parking ticket, or whether 
you are going to be separated from your 
family and incarcerated for the offense 
you have been found guilty of commit, 
ting. Children and family issues are no 
less significant, and should be accorded 
the same level of responsibility. 

Juvenile Justice: Let's turn to the subject 
of waiver, which has received quite a bit 
of interest lately. When should a juvenile 
case be waived to the criminal court? 
How and by whose authority? 

Judge Mitdlell: Only the judge should 
make the decision on when a case should 
be waived out of the juvenile system. AI, 
though some jurisdictions allow that de' 
cision to be made by the prosecutor, in 
most jurisdictions it is a judicial determi
nation, and that is the way it should be. 
The judge is impartiaL The prosecutor, 
no matter how competent, is a partisan 
in the process and subject to political and 
community pressures. 

We use waiver too much! I'm using 
waiver broadly to encompass not just the 
judicial decision on a charge where the 
juvenile court has the original jurisdic, 
don but to include cases where by statute 
the juvenile court no longer has original 

On the Front Lines: Interview With Judge David B. Mitchell 

jurisdiction. For example, in Maryland, if 
a child is 16 years of age or older and is 
charged with a handgun offense, the ju, 
venHe court doesn't 
have jurisdiction in 
that case. It is lodged 
in the criminal sys, 
tem originally, and 
the juvenile court 
can only gain that 
case if a transfer or 
waiver occurs from 
the criminal sys, 
rem to the juvenile 
system. 

We use waiver too 
much. We have not 
consistently ad, 
dressed the needs of 
the juvenile system, 
so we blame the kids 
when they commit 
offenses that anger 
us. We send them to 

the adult system. Be, 
cause of the inten, 
sity of crime in the 
urban setting, you find waiver being 
sought in a lot of cases. 

Juvenile Justice: The other way juve, 
niles who commit offenses don't go to 
court tS through diversion. How should 
diversion be effected? 

Judge Mitchell: Diversion is a viable tool 
for the juvenile justice system. Given the 
appropriate resources, a diversion pro, 
gram keeps the kid from having to come 
into the court system as a charged child. I 
don't believe it should be run by the po' 
lice, and I don't think they do either. It 
should be run by an executive agency 
that will take a number of factors into 
consideration before a diversion decision 
is made. 

Even after a decision has heen made to 
charge the child, a diversion program 

Judge David B. Mitchell 
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should be available through the courts. 
You need the opportunity to get the at, 
tention of the family by bringing them to 
court and then to be able to divert the 
youth. 

Juvenile Justice: I understand that some 
problems have occurred where a social 
work agency responsible for troubled 
kids does not want offenders around 
nonoffending youth. 

Many of these youthful offenders are only 
offenders because that's what we call 
them when we interact with them. 

Judge Mitchell: That is a problem, but I 
harken back to something one of my col, 
leagues said some years ago. Many of 
these youthful offenders are only offend, 
ers because that's what we call them at 
the moment we interact with them. 

Juvenile Justice: We caught them. 

Judge Mitchell: Yes, we caught them or 
someone complained about them. It goes 
in almost a circle. If your son takes your 
car, is that misbehavior on his part, or do 
you decide to call the authorities and 
make it a delinquency offense? We're not 
talking about the hardcore situation such 
as when a child seriously assaults some' 
one. We're talking about petty thefts and 
acting-out behavior. 1 agree with you 
about mixing the populations, but when 
we examine who these kids are, they're 
the same kids. 

Juvenile Justice: They're troubled kids. 

Judge Mitchell: Yeah, they're troubled 
kids, and troubled kids have the same 
needs. 

Juvenile Justice: The juvenile court 
originally was entrusted with determin
ing treatment, to rehabilitate and set ju, 
venUes on the path of becoming good 

members of society, but since then pro, 
ceedings have become more litigious to 
insure constitutional rights. Has this 
helped the juvenile? What's it done to 
the court? . 
Judge Mitchell: I think the fact we are a 
constitutional court is very good. I have 
not the slightest quarrel with that. Bear 
in mind, I'm from a generation that has 
known no difference. I started practicing 
law in 1970 when Gault had already 
changed the courts. I don't have a prob, 
lem with lawyers in the court, but I con' 
fess to some concern about the kinds of 
messages kids are getting. I recall as a 
practicing lawyer representing a kid and 
being torn with a conflict whether to 
perform my "legal obligation" to my cli
ent and ignore what the consequences 
might be for this kid, or to do what I 
think is best for this child. 

Sometimes the adversarial system is in 
conflict with what is in the best interest 
of the child. The perfect example of that 
is the case of two young ladies, 10 or 11, 
very tender years, that I had as respon
dents before me about 4 years ago. They 
were very innocent children. Their 
mother was a day care provider. These 
young ladies had been fondling the kids 
who were coming to their mother for 
care. It was more out of curiosity than 
anything malicious or criminal. 

The authorities discovered it, and the 
kids were brought before the court. They 
had a lawyer; the lawyer couldn't explain 
anything to these little girls. The State 
would have had difficulty prosecuting 
these little girls, yet these little girls 
needed to understand what was happen
ing. The lawyer said to me, "Judge, I 
don't know what to do. If I play my role 
as lawyer for these children, they won't 
get the help they need, unless I can per
suade the family to get it on a private 
basis." 



There are critics who say that the court is 
not constitutional enough, that we do 
not uniformly provide protection for 
children's rights. r know that in Mary, 
land and particularly in Baltimore city; 
every child that comes before the court 
has an attorney. Every child! In most in' 
stances when parents are brought before 
the court for purposes of abuse, neglect, 
or dependency issues, they are provided 
counsel. At least for the adjudication and 
di.sposition stages of the case. 

Juvenile Justice: Then would you have 
three attorneys? 

Judge Mitchell: Oh yes, three, some' 
times four. Mom and Pop might be in 
conflict, so we'll have a representative for 
each one of them. We may have interve, 
nors from the grandparents or other ela, 
tives, or even interested parties who have 
representative counsel. We may have six 
or seven lawyers here for one family. 

I don't know if I would go so far as other 
jurisdictions and have jury trials for these 
kids. I think that's going too far. I have a 
concern about legalistic messages being 
sent to kids. Kids receive messages and 
filter them differently than adults. I'm 
concerned thar they'll get the impression 
that they can hire somebody and beat the 
case. 

Juvenile Justice: This has been a prob, 
lem for prosecutors. Dedicated prosecu, 
tors have told me that they feel a 
responsibility for the juvenile as well as 
for society. It annoys them when they 
come against a defense attorney who re, 
ally doesn't know how to handle such a 
case. 

Judge Mitchell: It should be a specialized 
bar. The family will go out and hire the 
same lawyer that they would have hired 
if a 25,year,old person were charged with 
a crime. The needs of the person charged 
are completely different. Prosecutors who 
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spend time in the juvenile court under, 
stand the differences and it frustrates 
them. It frustrates the court as well. We 
work very hard to educate the bar on the 
differences. 

Juvenile Justice: But is there a special, 
ized juvenile defense bar? 

Judge Mitchell: If there L, it's the public 
defender's office. The public defender 
represents 80 percent, maybe 90 percent, 
of the kids who come before our court in 
delinquency matters. A specialized bar 
also exists for my court in dependency 
cases. They receive training, and they 
have a great deal of experience in the 
field. They become acquainted with what 
exists programmatically. They do not 
relinquish the rights of their clients, 
but they are strong advocates for the 
community. 

Juvenile Justice: Let's turn our attention 
to the public. Citizens are concerned 
about juvenile involvement in violence, 
shootings, drugs, gangs. Are these your 
priorities? 

Judge Mitchell: If you're sitting in a 
criminal court, violence and drugs are 
your priorities. If you're sitting in the ju, 
venile court, it's the same thing. Kids are 
gross mirrors of the general society. They 
are exaggerations of what occurs gener
ally in society. 

The family will go out and hire the same 
lawyer as if a 25 ~year .. old were charged. 

The needs are completely different. 

Drugs and violence have been predomi, 
nant in the criminal justice system for a 
couple of decades. When kids start doing 
the same thing, we blame them. We at' 
tack the kids as if they invented vio, 
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lenee. There is no poppy field in Balti
more city. There is no gun factory in 
Baltimore city. They import drugs from 
other communities, but they don't 
bring them across the United States 
horder. 

If putting people in penitentiaries for 
decades was effective, we wouldn't have 
gotten to this stage. 

12 

The political process seizes upon these 
horrible figures and statistics. They 
blame the inability of the juvenile system 
to control the situation. Therefore you 
constantly have calls for reform of the 
juvenile system, that you're not rough 
enough. 

Juvenile Justice: Whatever toughness 
means. 

Judge Mitchell: Whatever toughness 
means. If you get tough with them, you're 
going to get results. Fallacious. Whatever 
toughness means, it's still fallacious. 

Jtwenile Justice: And yet the data show 
that viol nce has increased among juve
niles, even among younger kids. This is 
disturbing. 

Judge Mitchell: Yes. It has spread down 
to the subteen group, the adolescents. 
Sexual offenses agaimt children by chil
dren has now spread in alarming rates to 
very young children. In Baltimore about 
60 percent of the kids in the city, par
ticularly the African-American kids, 
have witnessed a violent event. I'm not 
talking about Mom and Pop fighting or 
brothers and sisters fighting. I'm talking 
about a homicide or shooting. A huge 
number of people in the community 
know someone who has been killed or 
have had a member of their family who 
has been killed. It has an impact on ev-

eryhody, particularly in the African
American community. 

Juvenile Justice: It becomes part of 
normality. 

Judge Mitchell: Yes, it does. Saturday I 
attended a funeral in Washington, D.C. 
The deceased was the son of a woman 
who was a high-school classmate of my 
wife. Her son W(lS on his first date in 
Georgetown, the first time out with his 
mother's car. Someone apparently 
jumped out of the bushes and put a bullet 
in this boy's head. 

It affects everyone of us. I've been to a 
number of funerals. I have kids who have 
been in this court who have ended up in 
a violent way. It tears at the fabric of our 
society. I don't know what we can do 
about violence. I do know what does not 
work-incarceration. If putting people in 
penitentiaries for decades was effective, 
we wouldn't have gotten to this stage. 

Juvenile Justice: That is challenged by 
the rare kid who simply sh00ts some
body without any feeling. He has never 
bonded. 

Judge Mitchell: What imprisonment ac
complisr .. es, at the juvenile or adult level, 
is removal of that person from society. It 
provides protection for potential victims 
for a period of time. Unfortunately, it is 
not a deterrent. The other day, I sat with 
three drug dealers. We candidly discussed 
their behavior in a community forum. 
They understand the criminal justice sys
tem. They understand the law. They 
understand the possibilities not just of 
being caught and going to prison, but of 
dying. And they don't care. They are not 
stopping. 

Juvenile Justice: Tomorrow isn't impor
tant. Next year isn't important. 

Judge Mitchell: Immediate self-gratifica
tion drives them. The fa.::t that little kids 
and mothers are being injured, killed in 



random shootings, innocent victims of 
turf wars, they rationalize by saying, 
"Well, mothers know it's dangerous out 
there; they shouldn't send their babies 
outside." 

I ncarcerating these individuals is not the 
answer alone. The process must go back 
further, to fundamental values that must 
be provided in the home. One of the 
drug dealers said, "I teach my children 
values, but I don't have any values of my 
own." 

It must go to the educational, housing, 
and social opportunities we provide 
within that compact community that is 
sometimes called the inner city, some~ 
times called the ghetto. It is a concentra~ 
tion of a permanent underclass of poverty 
that can see the other side through the 
glass but doesn't know how to get there. 
Until we solve that problem we're going 
to have this one. 

JU1.1enile Justice: You touched on the 
problem of juvenile sex offense before. Is 
that a serious problem? 

Judge Mitchell: Yes. I have seen the in~ 
cidents of criminal sexual behavior by 
kids against kids increasing at an alarm~ 
ing rate. 

Juveni.le Justice: OJ]DP has just initi~ 
ated a study to determine! not only how 
serious a problem it is, but to distinguish 
the types of offenses and offenders. When 
our fiscal year 1992 plan was issued! we 
received more comments on that, all 
positive, than on the entire rest of the 
plan. 

Judge Mitchell: You touched a nerve I'm 
not sure you realized that you were about 
to touch. More and more, younger and 
younger sexual offenders are corning into 
the courts. They are pushing the enve~ 
lope of the psychiatric community which 
had determined that you cannot classify 
a person as a pedophile below a certain 
age. 
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Juvenile Justice: Status offenses are of
ten the first sign of antisocial behavior. 
Are they serious problems for the court? 

Judge Mitchell: The reformist commu~ 
nity quite accurately indicates the court 
has done a good job of botching this one. 
We've tried to use contempt authority. 
We!ve incarcerated kids. But the prob~ 
lem still exists. Kids do self~destructive 
things. They are nor being brought to the 
attention of the courts. The reformist 
community has done an excellent job of 
convincing everyone that this is just ado~ 
lescent aberrational behavior that kids 
will grow out of and become beautiful 
citizens. But every delinquent who comes 
before the court and is adjudicated delin
quent was a status offender at some point 
early in his or her life. 

Of course! not every status offender will 
become a delinquent or criminal. How~ 
ever! if you don't address these problems 
early! you\e going to have to address 
more difficult problems later. In the same 
way, almost every person that comes be~ 
fore the juvenile and criminal systems 
has dropped out of school or failed to at~ 
tend school. As long as you don't attack 
the attendance problem, you're going to 
cultivate a class of criminals! a class of 
individuals who eventuaily will violate 
the criminal justice system!s laws. 

As long as you don't address the school 
attendance problem, you're going 

to cultivate a class of criminals. 

In most urban communities you are do~ 
ing well if 50 percent of the kids who en
ter the ninth grade graduate. Now that's 
a status offense! truancy. The kids get the 
message real early on that no one is going 
to do anything about it. 
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Juvenile Justice: Early on could be the 
first grade. 

Judge Mitchell: Yes, that's why in Batti, 
more we are starting a school attendance 
project in the elementary schools. V'/e're 
going to bring parents whose kids aren't 
going to school into the courthouse. 
We're going to start enforcing compul, 
sory school attendance laws. 

Juvenile Justice: O]}DP has undertaken 
a major research project, a longitudinal 
cohort study of 4,000 kid~. We find that 
kids who are dropping out later. probably 
dropped out in the very early grades. 

Judge Mitchell: When we have fiscal 
problems in urban communities, one of 
the first areas to cut in education is at' 
tendance monitors. Special education is 
one of the next areas. Many of the tru, 
ancy cases are not brought to us until the 
kid has missed 120 days. That's too late. 
Thirty percent of the elementary pupils 
in Baltimore are chronic truants who 
miss at least 30 days, 6 weeks, from 
school each year. 

Juvenile Justice: We talk about status 
offenses as a legal term. Status offenders, 
though, are all kinds of kids. The kid that 
runs home and hides under the bed is dif, 
ferent from the one that runs away from 
home. 

Judge Mitchell: One of the problems 
that the court has now is that the system 
does not have legal authority over those 
kids. It is very frustrating for judges to get 
calls from a family saying my child is do, 
ing this or that and we need services. 
What do I do? If I call the agency, they 
will say, "Wait till the child commits a 
crime." It's very frustrating. 

Juvenile Justice: How difficult is it to 
involve the parents? 

Judge Mitchell: The child does not exist 
in a vacuum. The problems of the child 
are not just the child's. The child's acting 
out often is nothing more than are, 

sponse to stimuli from the family. We are 
very active in that area, but we're not aI, 
ways successful, and that's not an indict, 
ment of the juvenile system, it's an 
indictment of what is happening in our 
society. We have to involve the family. 

Juvenile Justice: How do you involve 
the famity when there is a limit to what 
government can do in intruding into a 
family? There ought to be some humility 
there. How do you say, "You can dn bet' 
ter. Your children's future depends on 
you"? 

Judge Mitchell: We've been somewhat 
coercive, in that we do a lot of lobbying 
and persuasion in trying to establish a 
base level of responsibility and authority 
in the family. We talk with the kids in 
court to make sure they understand their 
mother's rutes aren't any different than 
anyone else's. In some instances we have. 
to kind of bludgeon parents to get them 
motivated. 

Juvenile Justice: It's almost a cliche that 
the status of professional juvenile justicf: 
work is low. Is this true? How can it bp, 
overcome? 

Judge Mitchell: That's a very difficult 
question. I firmly believe that the job 
never gives you dignity. You give it what, 
ever dignity or lack thereof it has. 

That photograph on the wall is of the 
seven judges that ran for election as a 
team in 1986. We went around Balti, 
more visiting community associations. I 
was introduced as a juvenile court judge. 
They didn't ask the criminal court judges 
about crime. They didn't ask about civil 
issues or issues of rent or housing. They 
wanted to talk to that juvenile court 
judge. The community has a great deal of 
respect for that position. 

Juvenile Justice: Well, is it the law fra, 
temity that doesn't respect juvenile 
work? 



Judge Mitchell: Absolutely. The law fra
ternity looks upon this as less than sig
nificant. You must be less talented, 
because if you were more talented as a 
judge or professional lawyer, you'd be 
dealing with the million-dollar cases. 

Several years ago, I substituted for an ad
ministrative judge. A major civil case 
with quite complicated issues came up, 
an injunction of a restaurant. The law
yers met with me at the end of my juve
nile docket, and we discussed the 
problem and resolved the case. Later, one 
of the lawyers, in a backhanded compli
ment, said, "Judge, I didn't think it was 
possible to resolve this case, because 
you're sitting in juvenile." 

It's the legal fraternity that has given ju
venile law a low regard. It's not the social 
work community. This is their life. It's 
not the juvenile professionals or the case 
workers. It's their life. The legal commu
nity has made it less than significant. 

You're not talking about giving someone 
a death sentence. You're not talking 
about giving someone 50 years! You're 
not talking about that medical malprac
tice case or bank dissolution. You're talk
ing about kids. It's the same in family 
law. Divorces, marriage dissolutions, cus
tody issues are given less respect in the 
legal community and other areas. 

Juvenile Justice: How do you change 
that? 

Judge Mitchell: You have to work with 
the leadership of the bar and the indi
vidual members. You have to go to the 
law schools. We're trying to build the re
sponsibility of law students in this pro
cess through clinical education programs. 
I work with my colleagues on the bench 
to accept rotation to the juvenile court 
not as purgatory but as a challenge. 

Juvenile law is a specialized area that 
many people don't know anything about. 
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What they do not know, they do not un
derstand, and what they do not under
stand, they do not respect. A judge who 
had just completed his term in the juve
nile court wrote me to say that it had 
been the most exciting and challenging 
responsibility in his legal career. "1 want 
to return, I want to stay involved," he 
advised me. 

Juvenile Justice: My last question is: 
Would you predict the future? We've dis
cussed many different problems affecting 
juvenile justice. Will things get better? 

Judge Mitchell: One of the greatest chal
lenges facing juvenile justice is to pro
vide consistent services both before cases 
get to the court and afterwards. It is of no 
value for the court to work miracles in 
rehabilitation if there are no opportuni
ties for the child in the community and if 
the child is simply going to return to the 
squalor from which he or she came. 

For one of the first times in our Nation's 
history, we have a permanent underclass 
of poor black, white, and Hispanic kids. 
These kids see no opportunities. They 
reside in intense, comprehensive poverty. 
They are served by inadequate housing. 
They are provided with educational sys
tems that do not function. Until we deal 

I work with my colleagues on the bench to 
accept rotation to the juvenile court not as 

purgatory but as a challenge. 

with the environment in which they 
live, whatever we do in the courts is 
irrelevant. 

Meanwhile, fiscal constraints, if left tv 
continue, will decimate our efforts to re
form the juvenile justice system. Services 
will be concentrated in institutions and 
few resources will remain in the commu-
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Juvenile Justice 

nity. All the studies show that institu
tions don't work. Mo~t juvenile institu
tions are simply little prisons, networking 
places where inmates make contacts for 
future criminal activities. 

Most juvenile institutions are simply little 
prisons where inmates make contacts for 
future criminal activities. 
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Innovation in community services and 
treatment is nO longer being fostered. In 
fact, it's being suppressed. No one wants 
to pay for it. These are some of the big
gest challenges facing the justice system. 
People expect the criminal justice system 
to be the savior of the community. We 
are not. We do not have a policy to deal 
with drugs. Unless a solution is found to 
the crisis of alcohol, drug, and substance 
abuse, we're going to continue to have 
problems. 

A higher rate of kids in rural environ
ments use cigarettes, smokeless tobacco, 
beer, wine, and liquor and binge drinking 
than kids in urban environments. Unless 
we recognize that substance abuse affects 
all of America, not just our cities, and 
start attacking the broad scope of the 
problem, the juvenile court, the criminal 
court, and all the courts will be irrel
evant. All we shall be is conductors on 
the railroad to prison. 

Juvenile Justice: Are there any signs of 
improvement? 

Judge Mitchell: Not on the front end. 
The political community is dealing with 
this rhetorically. They're wringing their 
hands and they're pointing fingers. On 
the back end, there's no investment in 
the future. We are investing in buildings. 
We're building prisons, and they will not 
solve the problem. More and more, big
ger and bigger. 

Juvenile Justice: judge Mitchell, I thank 
you very much. 

Judge Mitchell: I thank you. 




