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ACQUISITIONS

Dear Participant:

I am pleased to welcome you to the Attorney General's
training conference on "Current Issues in Campus Law
Enforcement.* This is the first conference sponsored by the
Attorney General's Office which focuses on the
interrelationship between college disciplinary procedures and
law enforcement.

Today it is evident that colleges and universities across
the Commonwealth are no longer safe havens from the problems of
society at large. From incidents of drug and alcohol abuse to
date rape to hate crimes, our college campuses have sadly
become a reflection of our increasingly troubled society. This
conference is designed to provide you with the legal guidance
needed to deal effectively with these difficult and complex
issues. The afternoon workshops are designed to allow campus
law enforcement officers and administrators to meet and discuss
problems they are experiencing on their campuses and learn
about how other schools have addressed these issues.

I look forward to working with you today and in the future
on resolving the problems of crime and violence on our college
campuses. I am confident that through training, education and
multidisciplinary prevention efforts, we will be able to make
our college campuses safer and more secure places in which to
learn. Thank you for your participation in this important
effort.

—

p Y
Harshbarger
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M.G.L. ¢. 22C, Section 63

22C § 63 Employees of colleges, universities, other educational mstxtutmns and

hospitals; appointment as special officers
Text’ of section effective July'1, 1992

The colonel may, upon such reascnable terms and conditions as may be prescribed by
inm at the request of an officer of a college, university, other educational institution or
ﬁospital licensed pursuant to section fifty-one of chapter one hundred and eleven, appoint
¢émployees of such college, university, other educational institution or hospital as special
state police officers. . Such special state police officers shall serve for three years, subject
1o removal by the colonel, and they shall have the same power to make arrests as regular
police officers for any criminal offense .committed in or upon lands or structures owned,
nsed or occupied by such college, umversxty, or other institution or hospxtal. .

9"Each application for appointment as a special state police officer or a renewal thereof
aﬁal] be accompanied by a fee, the amount of which shall 'be determined annually by the
eommxssxoner of administration’ under the provision of section three B of chapter seven.

The colonel may promulgate such rules and regulations as may be necessary to ensure
proper standards of slall »Said rules and regulations shall conform to the provisions of

‘chapter thirty Az ¥ .
Added by St.1991, c. 412, § 22.



M.G.L. c. 41, Sections A, F & G

41 § 98A. Arreston fresh and continued pursuit

A police officer of a city or tewn who is empowered to make ar-
rests within a city or town may, on fresh and continued pursuit, exer-
cise such authority in any other city or town for any offence commit-
ted in his presence within his jurisdiction for which he would have
the right to arrest within his jurisdiction without a warrant. Said
officer may return any person so arrested to the jurisdiction wherein
said offence was committed. Nothing contained in this section shall
be construed as limiting the powers of a police officer to make ar-
rests and in so far as possible this section shall be deemed to be declar-
atory of the common law of the commonwealth.

Added by St.1967, c. 263.

41 § 98F

§ 98F. Daxl} logs; public records .. CL e
" Each police department and each college ‘or university to whxch officers have been ‘
appointed pursuant to the’ provisions of %X TForEHIpteK VOTAKdrEKams fortys Chapter 22¢C
$6¥sk shall make, keep and maintain a daily log, written in a form that can be easily Section 63
understood, recording, in chronological order, all responses to valid complaints received,
crimes reported, the names, addresses of persons arrested and the charges against such
persons arrested. All entries in said daily logs shall, uniess otherwise provided in law, be
public records available without charge to the public dunng regular business hours and at
all other reasonable times.

Added by St.1980, c. 142. Amended_by St.1991, ¢. 125.

LY

§ 98G. Domestic abuse, pollce reports

Any city, town or district police department which requires an mvestzgatmg police
officer to make a report concerning an incident, offense or alleged offense investigated,
or any arrest made, on a form provided by the department, shall include, on said form a
space to indicate whet.her said incident, offense, alleged offense or arrest mvolved abuse
as defined in section one of chapter two hundred and nine A. S .

Added by St.1987, c. 93, § 2.




M.G.L. ¢.73, Section 18

73 § 18. Control, movement and parking of motor vehicles

The trustees shall make rules and regulations for the control,
movement and parking of vehicles on the campus or other land of a
state college and may provide reasonable penalties for the violation vf
said rules and regulations. The trustees may appoint as police offi-
cers persons in the employ of such college who in the enforcement of
said rules and regulations and throughout the property of such col-
lege shall have the powers of police officers, except as o service of
civil process. Notwithstanding any other provision of law, all fines
and penalties recovered for violation of rules and regulations made
under authority of this section shall be accounted for by the clerk of
the court and forwarded to the trustees of the division of state col-
leges who shall deposit the same in the scholarship trust fund of such

coilege for scholarship purposes.
Added by St.1963, c. 642, § 15.

M.G.L. ¢. 75, Section 32A

75 § 32A. Control, movement and parking of motor vehicles

The trustees shall make rules and regulations for the control,
movement and parking of vehicles on the campus of the university
and on other land of the university, and may provide reasonable pen-
alties for the violation of said rules and regulations. The trustees
may appoint as police officers persons in the employ of the university
who in the enforcement of said rules and regulations and throughout
university property shall have the powers of police officers, except as
to service of civil process. Notwithstanding any other provision of
law, all fines and penalties recovered for violation of rules and regula-
tions made under authority of this section shall be accounted for by
the clerk of the court and forwarded to the trustees of the university
to be deposited in the scholarship trust fund of the university for

scholarship purposes.
Added by St.1962, c. 648, § 2.
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January 28, 1993

CASE SCENARIO

Karen is a senior at Hills University, located in an urban
campus in Massachusetts. She is currently attending college on
a full engineering scholarship and has a promising future as an
electrical engineer - she has already received job offers from
several major aerospace firms. She lives in the Seniors Honor

Dorm.

Doug is a senior at Valley College, located in a
neighboring suburb near Hills University. Doug is a senior
majoring in computers and is working part-time to fund his
education. Doug lives in a fraternity on campus.

Karen and Doug met at a party in January of 1992. At the
timez, Karen had just broken up with a long-time boyfriend, and
Doug was dating several girls on a regular basis. Karen and
Doug began to see each other regqularly, and by March, 1992,
were seeing each other exclusively.

On April 1, 1992, Karen and Doug went to a party in Karen's
dorm, where both drank heavily. During the party, Doug became
angry that Karen was spending "too much" time with her male
friends. Karen laughed at him and told him to "get a life."
Doug became verbally abusive, and demanded that she leave the
party with him. Friends intervened and calmed Doug down. Doug
went to sleep in a friend's room for the night and the party

continued.

On April 10, 1992, Doug showed up unannounced at Karen's
dorm. He accused her of seeing her ex-boyfriend behind his
back. When Karen denied it and tried to walk away from him, he
grabbed her by the hair and threw her to the ground. He said,
"If I see you with Mike, it's over between us.” Doug then left.

Later that day, Karen told her best friend, Nancy, about
the incident and swore that she had not seen Mike since she and
Doug had started dating. Nancy was concerned about Doug's
behavior and advised Karen to break up with Doug.

Kathy also discussed the incident with the Resident Advisor
who was very sympathetic but said that since Doug wasn't a
student at the school there wasn't much she could do.

Karen did not see Doug again after the incident on April
10, 1992. However, between April 13, and April 25, she
received 50 hang-up calls. She suspected that Doug was
checking up on her. During this same period of time, her
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ex-boyfriend, Mike told her that he had seen Doug around his
(Mike's) apartment building late at night. Karen decided to
tell Doug to leave her and her friends alone.

On April 26, 1992, Karen invited Doug to her dorm room,
where she told Doug that she wanted to have nothing more to do
with him, Doug became enraged, accused her of cheating on him
with Mike, and grabbed her by the shoulders and began to shake
her. Doug slapped her, slammed her head against the wall, and
then began to kick her in the ribs. She threatened to call the
police if he didn't stop. Doug started to cry and apologized.
He told her that it would never happen again, and that he was
upset because he loved her so much and did not want to lose her.

The campus police were called by dorm residents who heard
Karen's screams. When the police arrived, Karen was upset and
crying. However, Karen and Doug told the campus police that
they would work it out themselves. The campus police warned
Doug that if they are called again, they would arrest him. The
police left and there was no further violence that evening.

From April 26, 1992, through June 1y 1992, there were no
further incidents of violence between Karen and Doug. They saw
each other at least twice a week and he was the "perfect
boyfriend." Doug persuaded Karen to spend the summer at Hill
University to finish up a research project. She agreed but
decided to live in the dorm.

On June 1, 1992, Doug and Karen, while on a hike in State
Forest, started arguing over a letter that Karen received from
Mike, her ex-boyfriend. Doug lunged at Karen, and knocked her
to the ground. He slapped her face, arms, and legs, leaving
numerous bruises. He grabbed Karen around the neck and
screamed that she should die for lying to him. He told her
that he had a gun in his room and that if she left him, he
would find her and kill her. Karen, in fear of her life,
promised Doug she would never leave him and he let her go.

After this incident, Karen wanted nothing more to do with
Doug, and remained away from him. §8he did not return his
repeated phone calls and she told the Resident Director that he
was not to be allowed into the dormitory.

Karen began to receive hang-up calls in the middle of the
night which she reported to the Resident Director. She saw
Doug waiting outside of the research lab where she worked and
around the student union two or three days in a row. Her best
friend, Nancy, told her that Doug had been calling her to see
if Karen was there. Her ex-boyfriend, Mike, told Karen that
his car tires had been repeatedly punctured and that he had
also been receiving hang-up calls. Karen went tc the campus
police.
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M.G.L. Chapter 12, Section 11H

§ 11H. Violations of constitutional rights; civil actions by attorney
general; venue

Whenever any person or persons, whether or not acting under color of
law, interfere by threats, intimidation or coercion, or attempt to interfere
by threats, intimidation or coercion, with the exercise or enjoyment by
any other person or persons of rights secured by the constitution or laws
of the United. States, or of rights secured. by the: constivutionorlaws-oi™
the commonwealth, the attorney general may brmg a civil action for
injunctive or other appropriate equitable relief in order to protect the
peaceable exercise or enjoyment of the right or rights secured. Said civil
action shall be brought in the name of the commonwealth and shall be
instituted either in the superior court for the county in which the conduct
complained of occurred or in the superior court for the county in which
the person whose conduct complained of re 'des or has his principal place

of business.
Added by St.1979, c. 801, § 1. Amended by St.1982, c. 634, § 4.



M.G.L. Chapter 12, Section 11J

§ 11J. Violations of constitutional rights; temporary restraining
orders and injunctions; violations; punishment; vacation
of order

In actions brought pursuant to section eleven H or eleven I, whenever
the court issues a temporary restraining order or a preliminary or
permanent injunction, ordering a defendant to refrain from certain
conduct or activities, the order issued shall contain the following state-
ment: VIOLATION OF THIS ORDER IS A CRIMINAL OFFENSE.

After any such order has been served upon.the. daferdant. any. violg~:
tion of sucir crder-sitall Be punishable by a fine of not more than five
thousand dollars or by imprisonment for not more than two and one-half
years in a house of correction, or both such fine and imprisonment;
provided, however, that if bodily injury results from such violation, the
violation shall be punishable by a fine of not more than ten thousand
dollars or by imprisonment for not more than ten years, or both.

The clerk shall transmit two certified copies of each such order issued
under section eleven H or eleven I to each appropriate law enforcement
agency having jurisdiction over locations where such defendant is alleged
to have committed the act giving rise to the action, and such law
enforcement agency shall serve one copy of the order upon such defend-
ant. Unless otherwise ordered -by-the.court, service shall be by deliver-
Ing a copy in hand to the defendant. Law enforcement agencies shall
establish procedures adequate to ensure that all officers responsible for
the enforcement of the order are informed of the existence and terms of
such order. Whenever any law enforcement officer has probable cause
to believe that such defendant has violated the provisions of this section,
such officer shall have the authority to arrest said defendant.

Following the final disposition of a criminal contempt proceeding
initiated by the attorney general for violation of an order issued in an
action brought by the attorney general under sectior. eleven H, the
commonwealth shall move to dismiss any charges brought undér this
section against such defendant for such violation of the order.

Whenever the court vacates a temporary restrair.ag order or a prelimi-
nary or permanent injunction issued under section eleven H or eleven I,
the clerk shall promptly notify in writing each appropriate law enforce-
ment agency which had been notified of the issuance of the order and
shall direct each such agency to destroy all record cof such vacated order,
and such agency shall comply with such directive.

Added by St.1985, c. 619.




GENERAL LAWS c. 265, 8 37

No person, whether or not acting under color of law, shall by
force or threat of force, willfully injure, intimidate or interfere with, or
attempt to injure, intimidate, or interfere with, or >ppress or threaten any
other person in the free exercise or enjoymernt ¢! any right or privilege
secured to him by the constitution or laws of the Commonwealth or by the
conszitution or laws of the United States. Any person convicted of vio-
lating this provision shall be fined not more than one thousand dollars or
imprisoned rnot more than orie year or both: and :f bodily injury results,
shall be punished by a fine of not more than ten :housand dollars or by
imprisonment for not more than ten vears, or both.

If no bodily injury resuits. violation of this statue . a misdemeanor wth 1o
statutory right of arrest. [f could, however, be arrestable ;! : Sreach of (he peace takes
place in the officer’s presence.



ELEMENTS OF
GENERAL LAWS c. 2658 37

Commonwealth must establish:

1. That a person (the defendant) by force or threat of
force,

2. Willfully,

3. Injures, intimidates, or interferes with, or attempts to
injure, intimidate, or interfere with, or oppresses or

threatens,

4. Any person in the free exercise or enjoyment of any
right or privilege secured by the constitution or laws of
the United States or the Commonwealth.

5. For a felony, bodily injury results.



MODEL JURY INSTRUCTIONS

District Court Department

Instruction 5.69
Issued December, 1983
CIVIL RIGHTS ACT (G.L. c. 288, 8. 37

The defendant is charged with violating the Massa.
chusetts Civil Rights Act, G.L. c. 265, s. 37. In order to
find the defendant guilty of this crime, the Common-
wealth must prove the following elements beyond a
reascnable doubt:

First: That the defendant used force or threat of force.

Second: That (victim's name) was exercising or
enjoying a right or pnvilege secured to him by the
constitution or laws of the Commonwealth of Massachu-
setts or of the United States.

Third: That the defendant either injured. intimidated.
interefered with, oppressed, or threatened [or attempted
to injure, intimidate, or interfere with[victim|'s exercise
or enjoyment of a secured right.

Fourth: That the defendant was acting wilfully.

Force. "Force" means physical force. Comm. v.
Moaby 163 Mass. 291, 294, 39 N.E. 1030 (1895).

The amount of force actually used does not matter.
Even a minimal amount of force is sufficient. Comm. v.
Jones, 362 Mass. 83, 87-90, 283 N.E.2d 840, 843 (1372).

Force used against a person and force used against
property are both considered '‘force.” Comm. v.
Richards, 353 Mass. 299, 302, 293 N.E.2d 854, 857
(1973);: Low v. giwell, 127 Mass. 309 (1876).

Threst of Force. A threat of force is an expreseion of
an intention to use force which is communicated to the
victim. The person making the threat must appear to the
victim to have the physical capability of carrying out the
threat. This capability must be viewed objectively, not

-10-



through the eyes of the victim. Comm. v. Chalifeux,

382 Mass. 811,816, 291 N.E.2d 635, 638(1973); Comm. v.

(Comonn, 252 Mass. 465, 483484, 148 }V.E. 123, 127
1925).

Exercise of Right. A person is exercising or enjoying
aright or privilege secured by the constitution oriaws of
the Commonwealth or of the United States if that
person’s behavior or interest is guaranteed by a provision
of state or federal constitutional or statutory law. I
instruct you that [specify constitutional or atatutory.
provision ] secures to [specify persons protected] the right
to {specify right] The victim dcee not have to know that
the law provides him with that right. Nor does the victim
haveto know that he orshe isin fact exercising theright.

injure, lnthmdata, Interfere with, Oppress, o
Threaten. Toinjure, intimidate, interfere with, opprese,
or threaten another person in the free exercise or enjoy:-
ment of a right or privilege means in general to im pede
or prevent the full and free benefit of that right. The
victim need not be completely prevented from exercising
the right, just hampered in exercising it. To intimidate
means to put in feas. To inlerfere means to hamper,
hinder, disturb, intervene or intermeddle in any way 1n
the affairs of another. To oppress means to use authority
or power abusively or excessively. To threaten means to
express an intention to harm another’s person or property.
Proofthat the defendant negatively affected the victim’s
rights in any one of these ways satisfies this element.

Attempt to Injure, Intimidate or Interfere With.
Proof of an attempt to injure, intimidate, or interfere
with another person in the freeexercise orenjoymentof a
right or privilege requiree proof of two things:

First: That the defendant took a step towsards inter-
fering with the victim's righta; and

Second: That the defendant did so with a specific
intention or purpose to interfere with that right.

Neither the defendant’s intent alone nor his making
preparations to injure, intimidste, or interfere by itself is
encugh. You musat find that the defendant’s act wes
designed to interfere with the victir’s rights, and that
this overt act came reasonably close to doing so, although
it did not result in this instance in interference with the
victim's rights. Comm. v. Ware, 375 Mass. 118, 120,375
N.E.2d 1183, 1184 (1978); Comm. v. Gosselin, 365
Mass. 116, 121, 309 N.E. 2d 884, 888 (1974); Comm. v.
Peaslee, 177 Mass. 267, 271-274, 59 N.E.55, 56 (1901);
Comm. v. Burng, 8 Mass. App. C¥% (4 1" IFZNE. 248"
885, 867-868 11979).

-11-



Wilfully. (A) The defendant’s act must have been
done wilfully. An act is done wilfully if it is done
voluntarily and intentionally, that is to say not acd-
dentally, orifitis done recklessly and wantonly. Comm.
v. Welansky, 316 Mass. 397-98, 55 N.E.2d 902, 911-912
(1944).

(B) The defendant's act must have been done wilfully
in the sense that it was either done with the purpose of
interfering with the victim’s enjoyment of the interests
protected by the right to [apecify right] or was done on
account of the victim having exercised that right.. The. .
defendant did not have to know that the right to {specify
right] exiats or that it is protected by the constitution or
laws of Massachusetts or the United States. The defen-
dant need only have intended to affect negatively the
activities or benefits which are secured by the right to
[epecify right]. United States v. Erlichman, 546 F.2d
91G, 921(D.C. Cir~1976), cert. den., 429 U.S. 1121 (1977);
see also Screws v. United States, U.S. 91, 101-107
(1945).

The defendant’s intent cannot be proved direcily
because there is no way of dir-ctly revealing the opera-
tions of the human mind. But you may determine the
defendant's intent from all the circumastances sur-
rounding his conduct. These circumstances include any
sgtatement made by the defendant or any act done by
him, and all other facts, events, and circumstances in
evidsnce whick indicate his state of mind. These circum-
stancas include ths defendant’s prior statementis and
conduct with respect to the victim or the victim’s class,
Comm. v. Correis, 381 Mass. 85, 83, 407 NEd 1218,
1228 (1980); Comm. v. Nizioiek, 380 Macs. 513, 527-28,
404 N.E.2d 643, 651 (1980); Comm. v. Imbrugiia, 377
Maasg. 682, 695-698, 387 N.E.2d 559, 567 (1979).

If you find that the defendant used force or threet of
force wilfully to interfere with [ victim's name |} exerciosof -
his right to [specify right] or to intimidste, thresten ar
oppress [victim’s name)] in the fres exercise of that right,
then you must find the defendant guilty of violating kis
rights secured by the Civil Rights Act. ,

See Motes v. United States, 178 U.8. 458, 462463
(1900).

-12~



NOTE :

The foregoing charge wae posed the Office of the Attermey
MN&WE&M&’MMWQ
bodily injury have baen deleted for jurisdictional parposea.

chAm:hlat‘_ Daclaration of Rirhts of the Constitutions of Masse-

All people are torn free and oqual and have certain nateral
essential and anabienable d?ts; among which be reckomed
tl{xe right of enjoying and a:gdmsthurhmnnd ibarth ﬁhﬂ
of acquiring, pro AU - of
seeking ln§ om:‘thdr nfm g: i Equality
under the law shail not be denied o nbridmn- of sex,
race, color, creed or national origin.

TheMassachustinaistinteispatiorned afler A2 LI.S.C. x 18&€3which:. .
provides for the imposition of civil liability on every parsoa who sadaer
color of iaw depnivee snother of his civil rights securat by the
conatitution and lawe of the Unitad States. It should be noted that the
forbidden action must be one taken under color of law, while the
provigions of G.L. c. 285, 8. 37 apply to conduct whethar ornot the
constituted ar act “under color of law.” It should be further
3. 37 nw to conduct where force or threst of force is an clement,
contrastad with 8. 19683 where force is not necsasarily an elossomt.

General Laws c. 265, 8. 37 is 2 misdemeanor within the jurisdiction of
the District Court uniess bodily injur{.mulu a2 a resalt of the avil
nghts violation, in which event the violation beccines a felony and not
within the jurisdiction of the District Court. )

{See Instructions on Thrests and Attemapin]

SELECTED SECURED RIGHTS

Fair Housing Rights. The right to own, rent, and
occupy housing with discrimination or other menner of
denial because of race, color, religion, sex, or national
origin is guaranteed by the federal Fair Housing Act of
1968. 42 U.S.C. 8. 3601 et seq.; Trafficante v. Metro-
politan Life Inst. Co.. 409 U.S. 205 (1972).

The right to occupy and enjoy housing is protected
against racially motivated interference, regardless of
whether the interference is caused by owmers of the
property or by third persons who have no connection
with the leasing or selling of the housing. Metropeolitan
Hous. Dev. Corp. v. Villege of Arlington Heights,
558 F.2d 1283, 1294 (7th Cir. 1877), cert. den., 434 U.S.
1025 (1978).

Black citizenas have the same right to inherit, purchase,
lense, sell, hold, and convey residential property that
white citizens have. 42 U.S.C. 8. 1982.

This means that black persons have the right to live
wherever white persons have the right to live, and
cannot lawfully be prevented from exercising this right
on the grounds of race. Jones v. Alfred H. Mayer Co.,
392 U.S. 409, 443 (1968).

White persons have the right to associate with black
persons and have black guests in their homes without
discrimination or interference. Tillman v. Whesaton-
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Haven Recreation Ass’n., 410 U.S. 431, 439-40(1973).

Transportation and Trave! Rights and Access to
Public Accommodations. The Massachusetts Public
Accommocdations Law guarantees to all persons the full
and equal use of all places of public accommodations free
from any distincticn, discrimination, or restriction on
account of race, color, religious creed, national origin,
sex, deafness, blindness, ancestry, or any physical or
mental disability. G.L. c. 272, 8s8. 92A, 98.

Public. Transportstion.. Public transpertation
vehicles (such as MBTA buses, subway cars, and street-
cars) and bus stops and subway stations and platforms
are all places of public accommodations covered by the
law G.L. c. 262, 8. 92A.

Public Facilties, Streete, and Sidewalka. Public
facilities such as parks, playgrounds, government build-
ings. public beaches, highways, streets, and sidewalks
are all places sf public accommodations covered by the
law. G.L. c. 272, 8. 92A.

Private Establishments Open To The Public.
Privately owned facilities (such as stores, restaurznts,
taverns, gas stations, theaters, and arcades) which are
open to the public and which solicit or accept the
patronage of the general public are alzo places of public
accomrmodations covered by the law. G.L. ¢. 272, 5. 92A;
804 CMR s. 5.01 (1979).

Right to Travel. Under the United States Constitu-
tion, all persons have a right to travel freely between the
statas. Griffin v. Breckenridge, 403 U.S. 88, 10506
(1971).

Right to Perform Employment Duties. The right
to work without discrimination because of race, color,
religious creed, national origin, or ancestry is a right and
privilege of all inhabitants of the Co.umonwealth. St.
1948, c. 368, s. 1.

All persons are guaranteed the aame right to make
and perform employment contracts aa the right enjoyed.
by white citizens. 42 U.S.C. s. 198]1; Johnson v. Railway
Express Agency, 421 U.S. 454, 45960 (1976).

This federal right is viclated by third parties who have
no connection with a person’s job or employer, who
interfere with a person’s right to mak~ a living on
account »f race.

Vietnamese Fishermen’s Assoc. v. Knights of
the Ku Kluz Klan, 518 F. Supp. 993, 1008 (8.D. Tex
1981); Wallace v. Brewer, 315 F. Supp. 431, 4558 n. 51
(M.D. Ala. 1970j.
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It is an unlawful discriminatory practice for any
emplaoyer or his agent to discriminate againat an appli-
cant or employee in compensation or terms, conditions,
or privileges of employment because of race, color,
religious creed, national ongin, sex, age, or ancestry or
g;r any person to aid, abet, in-ite, compel, or coerce such

scnimination. G.L. c. 151k, . 4.

Religiocns Exercise. The right to free exercise of
religion is secured by Articles 2 and 3 of the Declaration
of Rights of the Massach .:setts Constitution and by the
First Amendment to the United States Constitution.
This right protects religious worghip, religious practices,
meetings for these purposes, and ownership and use of
buildings and other propertv for religious purposes. It
protects the religious activities of individuals, congrega-
tions. and their sniritual leaders. Mass. Const., Pt. 1,
arts. 2, 3; U.S. Const., Am. 1, 14.

Voting. The right to elect public officiala and to be
elected to public office is guaranteed by Article 9 of the
Massachusetts Declaration of Rights. Bachoiuer v.
Allied Stores Int’l, 588 Mass. 83, 445 N.E.2d 590 (1983).

Right to Nonsegregated Education. Public schooi
students have a right to attend school and be :ducated
without discrimination or segregation on account of
race, under state and federal law. U.S. Const., Amend.
14; Brown v. Bd. of Education, 347 U.S. 483 (1954);
Mass. Const., Art. 1; G.L. ¢. 76, 8. 5.

A student’'s exercise of the right to .1orsegregated
education as secured by the Equal Protection Clauses of
the Massachusetts and United States constitutions is
interfered with by conduct which intentionally prevents
the student from attending a nonsegregated school and
from enjoying all its advantages, or waich intimidates
or punishes that student on account of his or her
attendance at a nonsegregated school.

Right To Perascnal Security. All persons have the
same right to the full and equal benefit of all laws and
proceedings for the security of persons and property that
is enjoyed by white citizens. U.S, U.S.C. 8. 1981.

This right is violated by racially motivated violence.
Mahone v. Waddle, 564 F.2d 1018 (3rd Cir. 1977), cert.
den., 438 U.S. 904 (1978). _

This right is viciated by violence against a person who
is selected as a victim ani harmed because of his race.

This right is violated by violence againat a person
which is greater in degree or in kind because of the
viclm's race.
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This right is viciated by racially motivated viclence by
privaie persons, that is, persons who are not acting in
any official, governmental capacity. Vietanamese
Pishermsen's Ass'n v. Knights of the Ku Xlux Klan,
5:i8 F. Supp. 993, 1008-09 (S. Tex. 1981); GCannon v.
Action, 303 F.Supp. 1240, 124445 (E.D. Mo. 1969), aff’d,
450 F.2d 1227 (8th Cir. 1971).

Right To Due Process From Law Enforcement”
Officiala. The use of excesaive force by law enforcement
officials is a violation of one's civil rights. Human
Righte Comm'a of Vorcester v. Xesad, 370 Mass.
482, 487, 348 N.E. 2d 341, 344-345 (1976).

Cfficials such as police officars or corrections officers
may use reasonable force to overcome resistance by a
person who they are taking custody or holding in
custody, but they cannot use unreasonable force. Landri-
gar v. City of Warwick, 628 F.2d 7386, 741-42 (1st Cir.
1980); United States v. Villarin Gerens, 553 F.2d 723,
724 (1st Cir. 1977).

The constitutional right to due process under the
Fourteenth Amendment inciudes the right not to be
trested with unreasonable, unnecessary or unprovoked
force by those charged by the state with the duty of
keeping accused persons or convicied offenders in
custody. United Statese. McQueeney, 674 F.2d 109,
115 (I8t Cir. 1982) (quoting U.S. v. Stokes, 506 F.2d 771,
776 (5¢h Cir. 1975) ); United States v. Golden, 671 F.2d
369, 370 (10th Cir. 198:

A police officer making an arrest may use only such
force as is reasonably necessary to effect an arrest or to
defend himsalf or others from bodily harm. United
States v. McQueeney, 674 F.2d 109, 113 (1st Cir. 1332).

It is for the trier of fact to determine what force ia
reasonable under the circumstances. Comm. v. Young,
326 Mass. 597, 603, 96 N E.2d 133, 136 (1950).

Reasonable force is that force which an ordinary
prudent person would deem necessary under the circum-
stances. (1. does. net include-force - whielr conti rraar after
the need for such force is gone. Any force beyond such
reasonable force is excessive force and iz l:zal force.
Powers v. Sturtevant, 199 Mass. 265, 266, 85 N.E. 84
(1908).

The right to due process of law guarantees to persons
undcer arrest a criminal trial in a court of law, not a “‘trial
by ordeal” in which the law enforcement official takes
the law into his own hands and acts as prosecutor, jury,
judge, and executioner. Screws v. Linited.States225.
U.S. 91, 106 (1945).
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Thedefendant's intent to deprive an arrested person of
his right to a trial before being punished need not be
expressed, but may be reasonably inferred from all the

circumstancas. Id. ) )
Under state law, correction officials may use only

reasonable force in controlling prisoners. G.L. c. 124, s
1(b), 1(g); 103 CMR 505.06 (5), 505.06.

Under the Fourteenth Amendment to the Umt,ed
States Constitution, the state cannot hold and physically
punish & person and thereby deprive him of liberty
without due process of law. fagranam v. Wright, 430
U.S. 651, 673 (1977D.

A mental patient has a constitutional right to basically
safe and huvmane living conditions which include the
protection of the patient from assault by staff members.
Goodman v. Parwatikar, 570 F 2d 801, 804 (1978).

Under the Eig.1th and Fourteenth Amendments, there
is a basic right of a person held in confinement by the
state to be protected from assault by staff members.
Now York State Association v. Rockefeller, 357
F.Supp. 752, 764-765 (E.D. N.Y. 1979). See also Welsch v.
Likins, 373 F.Supp. 487, 502-503 (D. Minn. 1974); Harper
v. Caerr, 544 F.2d 1121 (1976).
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PROVING A VIOLATION OF THE MASSACHUSETTS

CIVIL RIGHTS ACT, G.L. c.265, §37

Anthonv P. Sager

I. INTRODUCTION: THE ELEMENTS OF THE OFFENSE

The criminal provision of the Massachusetts Civil Rights
Act, G.L. ¢c.265, 537,l/ requires proof of the following
elements:

l. A person who interferes with another's exercise of his

rights.

2. That person's use of force or threat of force.

3. That person (a) injures, intimidates, or interferes

with or (b) attempts to injure, intimidate, or interfere

with another's exercise of rights.

4. Another person is exercising or enjoying a protected

right.

1/ General Laws ¢.265, §37, as inserted by St. 1979, c.801,
§2, provides:

No person, whether or not acting under color of law, shall
by force or threat of force, willfully injure, intimidate
or interfere with, or aitempt to injure; intimidate or
interfere with, or oppress or threaten any other person in
the free exercise or enjoyment of any right or privilege
secured to him by the constitution or laws of the
commonwealth or by the constitution or laws of the United
States. Any person convicted of violating this provision
shall be fined not more than one thousand dollars or
imprisoned not more than one year or both; and if bodily
injury results, shall be punished by a fine of not more
than ten thousand dollars or by imprisonment for not more
than ten years, or both.
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5. The right is secured to the other person by the

constitution or laws of the Commonwealth or the

constitution and laws of the United States.

6. The perpetrator acts willfully.
In deciding whether or not to charge under the Act, a
vrosecutor or police officer must determine whether each
element is proven by the available facts. Qften, facts beyond
those reported in the initial incident report are necessary to
prove that the conduct was done with an intent to interfere
with the exercise of a protected right. Fer example, other
incident reports involving the same perpetrator's use of racial
epithets, his past misconduct, etc., should be reviewed.

II. DEFINITIONS QOF STATUTORY TERMS

A, Person
A "person® includes natural persons and also corporations,
societies, associations and partnerships. See G.L. ¢.4, §6,
twenty-third.
B. PForce
"Force” is defined as, among other things:
a: power, violence, compulsion, or constraint
exerted upon or against a person or thing.....
b: strength or power of any degree that is
exercised without justification or contrary to
law upon a persen or thing...c: violence or such
threat or display of physical aggression toward a

person as reasonably inspires fear of pain,
bodily harm, or death...
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Webster's Third New International Dictionary (1964) at

887.2/ Under Massachusetts case law, "force® may be applied

against a person, see, e.9., Commonwealth v. Richards, 363

Mass. 299, 302 (1973)(and cases cited), or against property,

see, e.g., Low v. Elwell, 121 Mass. 309 (1876).

"Porce® includes personal violence. See, e.g., Sampson V.

Smith, 15 Mass. 365, 367-69 (1819). But the amount of force
actually used is not material, that is, it can be minimal. See

Commonwealth v. Goldenberg, 338 Mass. 337, 383 (1977)(force

sufficient for rape conviction can be merely so much force as
is necessary to effect carnal intercourse, as upon a sleeping

or drugged woman); Commonwealth v. Jonesg, 362 Mass. 83, 87-90

(1972) (amount of force necessary to snatch a woman's purse is
sufficient for robbery by force).

Two analogous federal criminal statutes protecting civil
rights employ the term "force or threat of force®. Title 18,
U.S.C. §245(b), added by §101(a) of Title I of the Civil Rights
Act of 1968, Pub.L. 90-284, 82 Staé. 73, penalizes interference
by force or threat or force® with certain federally protected
rights. The Supreme Court has said that "[this] ptov?sion on
its face focuses on the use cof force, and its legislative
history confirms that its central purpose was to prevent and

punish violent interferences with the exercise of specified

2/ The Model Penal Code does not define "force®, but
distinguishes between "unlawful force® generally and "deadly
force® in particular. See Model Penal Code §3.1ll1, 10 Uniform

L. Anno. (1974) at 490.
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rights . . . " Johnson v. Mississippi, 421 U.S. 213, 224

(1975)., Section 901 of the Fair Housing Act, 18 U.S.C. §3631,
added by Title IX of the Civil Rights Act of 1964, Pub.L.
90-284, 82 Stat.89, as amended by Pub.L.93-383, Title VIII,
§808(b)(4), 88 Stat. 729, penalizes interference "by force or
threat of force® with housing rights. It was held to be

violated by Klansmen's shooting into blacks' homes. See United

States v. Johns, 615 F.2d 672, 674-75 (5th Cir.), cert. denied

449 U.s. 829 (1980).

C. Threat of Force

In Commonwealth v. Chalifoux, 362 Mass. 811, 816 (1973),

the Supreme Judicial Court cited Robinseon v. Bradley, 300

P.Supp. 665, 668 (D.Mass.l1969) "for the meaning of 'threat'®.

The Robinson case there states:

The word "threat" has a well established meaning
in both common usage and in the law. It is "the
expression of an intention to inflict evil,
injury, or damage on another®. Webster's New
International Dictionary, n.l (1966 ed.
unabridged). 1In law "threat" has universally
been interpreted to require more that the mere
expression of intention. It has, in fact, been
interpreted to require both intention and ability
in circumstances which would justify apprehension
on the part of the recipient of the threat.

Id. (citations omitted).

D. Willfully

*Wwillfully® generally means intentionally. See
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Commonwealth v. Welansky, 316 Mass. 383, 397(1944).§/

However, as used in a civil rights statute protecting the
exercise of unspecified rights secured by the Constitutions and
laws of the United States and of the Commonwealth, it will most
likely be construed to require proof of a specific intent to
interfere with a protected right. Without a specific intent
requirement, a defendant could be convicted undef §37 for
interfering with a right he could not, as a matter of fact,
have known that the victim was exercising.

Federal courts, construing the term *willfully” as it
appears analogous federal criminal civil rights statutes, have

construed it to require specific intent. See, e.g., Screws v.

United States, 325 U.S. 91, 101-107 (1945)(18 U.S.C. §242):
United States v. Griffin, 525 F.2d 710, 712 (lst Cir. 1975),

cert.denied 424 U.S. 945 (1976)(18 U.S.C. §245(b)). Cf£. United

States v. Price, 383 U.S. 787, 806 n.20(1966) (specific intent

requirement read into 18 U.S.C. §241l). However, federal courts
have not been entirely consistent in deciding just what
evidence is sufficient to prove a specific intent to deprive of

a protected right. Compare, e.g., United States v. McClean,

528 F.2d 1250, 1255 (2nd Cir. 1976) (evidence of willful
extortion of money by police officers from narcotics dealers is

sufficient to prove intention to deprive of due process of

3/ Cf£. United States v. Pomponio, 429 U.S. 10, 12 (per
curiam), reh.denied 429 U.S. 987 (1976)(willful £iling of false
tax return proven by voluntary and intentional violation of

known legal duty).
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law), and Apodaca v. United States, 188 F.2d 932 (10th Cir.

1951) (intent proven by willingness to commit act charged) with,

e.g., United States v. Shafer, 384 F.Supp. 496, 499-503 (D.Ohio

1974) (evidence insufficient to prove that national guardsmen
who shot Kent State studenté intended to deprive victims of
constitutional rights).

Nevertheless, it is clear that for a defendant to be
convicted of infringing a protected right, it is not necessary
to show that he was "thinking in constitutional terms”, but
simply that his "aim was...to deprive a citizen of a right and
that right was protected....” Screws, 325 U.S., at 106.

Accord, U.S. v. McClean, 528 F.2d, at 1255. The defendant

"need not know the exact extent, or the [source] of that
right®". U.S. v. Griffin, 525 F.2d, at 712. The factual
question for the jury has been framed as follows:
Did the defendant commit the act in question with
the particular purpose of depriving the...victim
of his enjoyment of the interests protected by
(the] right?

United States v. Erlichman, 546 F.2d 910, 921 (D.C.Cir.1976),

cert. denied 429 U.S. 1120 (1977).

Specific intent, as a necessary element of an offense, may

be inferred from the circumstances. E.q., Commonweaith v.
Correia, Mass. Adv. (1980) 1601, 1619. 1In Screws, the Court
noted that the requisite specific intent ®"may at times be
reasonably inferred from all the circumstances attendant upon

the act", 325 U.S., at 106, such as "the malice of
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(defendants], the weapons used in the assault, its character
and duration, the provocation, if any, and the like". 1Id., at
107. The facts in the Griffin case illustrate this. The
defendant was indicted under 18 U.S.C. §245(b) for willfully
injuring a person in order to intimidate any other persons from
attending a public school without discrimination‘on account of
race or color. The evidence showed that the defendant was in a
crowd at an intersection through which school buses usually
passed, near a public school in South Boston. Objects were
thrown from the crowd and the defendant shouted such things as
"Where are the (obscene) niggers?® When a black man drove his
car through the intersection before any buses had arrived, the
crowd stopped him and the defendant beat him with a club. The
victim was neither a student nor a parent or in any way
connected with any Boston public school, and no buses were in
the area. The court held that the evidence was sufficient to

convict under §245(b), and said:

Given the cigcumstances, the jury could well find
that defendant intended the indiscriminate
beating of an innocent black on the public street
near a school at school release time, with the
police unable to prevent it, to have a chilling
effect upon other blacks, parents or children.

525 P.2d, at 712.

In addition, the intent necessary for a violation of
federal civil rights statutes need not be the sole or primary
purpose of the defendants' actions; it must only be one of

their purposes. See Anderson v. United States, 417 U.S. 211,
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226 (1974)(conspiracy); United States v, Ellis, 595 F.2d 154,

162 (3rd Cir.1979)(same). The Massachusetts statute should be
similarly construed.

As an illustration, assume that a white man comes upon a
black man who is standing on the sidewalk of a residential
street. The white shouts, "Get out of here, nigger”, and beats
the black man. Just before the white arrived, and not seen by
him, the black had walked out of his house and onto the
sidewalk. From these facts it is clear that the victim was
attacked because of his color and his presence on the
sidewalk. It need not be proved that the white knew his victim
had a right to use the sidewalk under the Massachusetts Public
Accommodations Law, G.L. c.272, §§%92A, 98. These facts are
sufficient to prove a violation of the Civil Rights Act.
However, a violation of the Act could not be sustained for an
interference with the victim's exercise of housing rights under
the Fair Housing Act, 42 U.S.C. §83604, 3617, or under 42
U.S.C. §1982, because it cannot fairly be inferred from these
facts that the white knew fthat the victim was doing anything in
connection with his housing.

Lastly, it should be noted that specific intent has been
required in applying analogous federal civil rights statutes in
order to avoid a serious problem of unconstitutional

vagueness. See Screws, 325 U.S., at 94-107. For example, 18

U.S.C. §242 penalizes the deprivation of broad constitutional
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rights, such as those guaranteed by the Due Process, Equal
Protection, and Privileges and Immunities Clauses. The
specific intent which has been there required is "an intent to
deprive a person of a right which has been made specific either
by the express terms of the Constitution or laws of the United
States or by decisions interpreting them". Id., at 104. This
requirement presents "a purely legal determinatfon' for the
trial court: ®"Is the constitutional right at issue clearly
delineated and plainly applicable under the circumstances of
the case?" U.S. v. Erlichman, 546 F.2d, at 921. In most
conceivable prosecutions under G.L. <.265, §37, however, the
right allegedly interfered with will be a well defined
statutory right, not a broad constitutional right. Therefore

the vagueness problem addressed in Screws will not be present.
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GENERAL LAWS c. 265, §39

Whoever comrmits an assault or a battery upon a person or damages
the real or personal property of another for the c.rpose of intimidation
because of said person’s race, color, religion, or national origin, shall
be punished by a fine of not more than five thousand dollars or not more
than three times the value of the property destrov=d or damaged, which-
ever is greater, or by imprisonment in a house of correction for not more

than two and one-half years, or both.

Violailon of this statute is a misdermeanor. There 1s - siatutory night of ars-sst

for this offense. [f, of course. the act 1s commutted in m2 -{7icer’s oresencs 2nd.i’
constitutes & bregcen of (e peacs; it wid be-avarrestabie orfer 2,
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ELEMENTS OF
GENERAL LAWS c. 265, % 39

Commonwealth must establish:

1. That whoever (the defendant) commits an assault or a
battery upon a person OR damages the real or personal

property of another,
2. For the purpose of intimidation,

3. And that intimidation was intended because of said
victim'’s race, color, religion, or national origin.

-28-
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GENERAL LAWS c. 266, § 127A

Any person who willfully, intentionally and without right, or want-
only and without cause, destroys, defaces, mars, or injures a church,
synagogue or other buildings, structure or place used for the purpose of
burial or memonializing the dead, or a school, educational faicility or
community center for the grounds adjacent to and owned or leased by any
of the foregoing or any personal property contained in any of the fore-
going shall be punished by a fine of not more than :wo thousand doilars or
not more than three times the value of the propert. so destroyed, defaced,
marred or injured, whichever is greater, or by impisonment in a house of
correction for not more than two and one-half years, or both; provided,
however, that if the damage to or loss of such proper exceeds five
thousand dollars, such person shall be punished by a fine of not more
than three times the value of the property so destroved, defaced. marred or
injured or by imprisonment in a state prison for ac' more than five years,

or both.

Violation of this statute is a misdemeanor unless the iltual damage to or loss of
property exceeds five thousand dollars. The misdemeanor o: ense is only arrestable 1f it
constitutes a breach of the peace committed in the officer’s =:2sence.
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ELEMENTS OF

GENERAL LAWS c. 266, § 127A

Commonwealth must establish:
1. That any person (the defendant),

2.

willfully, intentionally and without cause OR wantonly
and without cause,

. Destroys, defaces, mars or injures,

4, A church, synagogue or other building, structure or

place used for the purpose of burial or memorializing
the dead, or a school, educational facility, community
center or the grounds adjacernt to and owned or leased
by any of the foregoing or any personal property
contained iy any of the forsgomg.

. For a felony, that the actual damage t0 or loss of prop-

erty exceeds five thousand dollars ($5000.00)
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THE ABUSE PREVENTION ACT: CHAPTER 209A

OCTOBER, 1992

I. Chapter 209A of the General Laws, known as the Abuse
Prevention Act, represents a strong statement of public

policy: Domestic violence is a serious crime and is not simply
a matter of personal family business. Law enforcement
personnel play a key role in the implementation of this

policy. Because they are most likely to be called upon to
intervene when domestic violence occurs, police officers are
generally the victim's first contact with the criminal justice
system. These materials describe the duties and obligations of

police under c. 209A.

II. STATUTORY CVERVIEW

Chapter 2092 contains nine sections.lf Sections Six and
Seven are the most important for law enforcement personnel
because they set forth the obligations of police under c.
209A. However, police officers should be familiar with all
sections of c. 209A so that they can provide complete and

accurate information to victims.

1/ G.L. c¢. 209A was signed into law in July, 1978. It has
been amended in 1983, 1984, 1987, and 1990. The 1990
amendments went into effect on January 31, 1991.

Reprinted: Domestic Violence: Beyond Chapter 209A

Commonwea Lth F Mass., Attorney General's Office
Sommonwes3th185, ‘ Y
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SECTION ONE ([Definitions]

Section One sets forth definitions of "abuse", "court",
"family or household member",A"law officer", and "vacate order"
as follows:

"Abuse", is the occurrence of one or more of the following
acts between family or household members:

a. attempting to cause or causing physical harm;

b. placing another in fear of imminent serious
physical harm;

c. causing another to engage involuntarily in sexual
relations by force, threat or duress.

Police should interpret this definition broadly when
responding to a complaint. Category (a) applies to any type of
physical harm or attempt to cause physical harm, for example,
punching, kicking, shoving, etc. Category (b) applies to
threats and to situations where the abuser has assaulted the
victim but no battery has occurred. Note that the parties'
marital status is irrelevant to the application of category
(c). Massachusetts law contains no spousal exclusion which
would prevent a married woman from charging her husband with
rape. Commonwealth v, Chretien, 383 Mass. 123 (1981).

"Court", includes the superior, probate and family,
district, or Boston municipal court departments of the trial
court.

“Family or household members", are persons who:

a. are or were married to one another;
b. are or were residing together in the same
household;
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c. are or were related by blood or marriage;

d. have a child in common regardless of whether they
have ever married or lived together; or

e. are or have been in a substantive dating or
engagement relationship, which shall be adjudged
by district, probate or Boston Municipal courts
after consideration of the following factors: (1)
the length of time of the relationship; (2) the
type of relaticenship; (3) the frequency of
interaction between the parties; and (4) if the
relationship has been terminated by either
person, the length of time elapsed since the
termination of the relationship.

While c. 209A was originally intended to provide legal
remedies to battered women, it can be used by both men and
women, adults and minors. Under the definition of "family or
household member", any person, regardless of sex or age, who
has been abused by a spouse, former spouse, household member or
former household member (who need not be of the opposite sex),
past or present in-laws, step-children, or a blood relative,
(including a minor child) may file a c¢. 209A abuse petition.
Note that blood relatives, in-laws, or step-children need not
reside or have resided with the plaintiff. The protections of
Cc. 2092 have also been extended to individuals who are or were
involved in what is termed'by the statute as "a substantive

dating or engagement relationship".

"Law officer", any officer authorized to serve criminal

process.

"Vacate order™ court order to leave and remain away from a
premises and surrendering forthwith any keys to said
premises to the plaintiff. The defendant shall not damage
any of the plaintiff's belongings or those of any other
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occupant and shall not shut off or cause to be shut off any
utilities or mail delivery to the plaintiff. In the case
where the premises designated in the vacate order is a
residence, so long as the plaintiff is living at said
residence, the defendant shall not interfere in any way
with the plaintiff's right to possess such residence,
except by order or judgment of a court of competent
jurisdiction pursuant to appropriate civil eviction
proceedings, a petition to partition real estate, or a
proceeding to divide marital property. A vacate order may
include in its scope a household, a multiple family
dwelling and the plaintiff's workplace. When issuing an
order to vacate the plaintiff's workplace, the presiding
justice must consider whether the plaintiff and defendant
work in the same location or for the same employer.

Thus, the defendant must turn over the keys to the premises
to the victim and must leave and remain away from the premises
and the victim's workplace., The defendant is also barred from
interfering with the victim's occupancy of the premises,
damaging any of the household contents, shutting off the
utilities, or stopping the victim's mail. (Police Guidelines,

§ 2.0, pp. 3-4; § 3.4, pp. 7~8; § 3.7, pp. 8-9)

SECTION TWO [Venue]

Section Two permits the victim to file a complaint in the
appropriate court, as defined in Section One, where the victim
resided at the time the abuse occurred or where the victim
resides at the time of the complaint if he/she has left the

residence or household to avoid the abuse.
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SECTION THREE

[Content of Orders]

Section Three sets forth the types of court orders that a

victim may request by filing a complaint. Court orders include

but are not limited to:

a.

ordering the defendant to refrain from abusing
the plaintiff whether the defendant is an adult
or minor;

ordering the defendant to refrain from contacting
the plaintiff, unless authorized by the court,
whether the defendant is an adult or minor;

ordering the defendant to vacate forthwith and
remain away from the household, multiple family
dwelling, and workplace. Notwithstanding the
provisions of section thirty-four B of chapter
two hundred and eight, an order to vacate shall
be for a fixed period of time, not to exceed one
year, at the expiration of which time the court
may extend any such order upon motion of the
plaintiff, with notice to the defendant, for such
additional times as it deems necessary to protect
the plaintiff from abuse;

awarding the plaintiff temporary custody of a
minor child;

ordering the defendant to pay temporary support
for the plaintiff or any child in the plaintiff's
custody or both, when the defendant has a legal
obligation to support such a person. 1In
determining the amount to be paid, the court
shall apply the standards established in the
child support guidelines;

ordering the defendant to pay the person abused
monetary compensation for losses suffered as a
direct result of such abuse. Compensatory losses
shall include, but not be limited to, loss of
earnings or support, costs for restoring
utilities, out-of-pocket losses for injuries
sustained, replacement costs for locks or
personal property removed or destroyed, medical
and moving expenses and reasonable attorney's
fees;
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g. ordering the plaintiff's address to be impounded
as provided in Section Nine;

h. ordering the defendant to refrain from abusing or

contacting the plaintiff's child, or child in
" plaintiff's care or custody, unless authorized by
thé court;

i. the judge may recommend to the defendant that the
defendant attend a recognized batterer's
treatment program.

A court is explicitly authorized under Section Three to
order the defendant to refrain from contacting the victim or
the victim's child or any child in the victim's care. Such "no
contact" orders apply to multiple family dwellings as well as
to the victim's household and workplace. (§§ 3(c) and 3(d))

In addition, a court may also issue child custody orders (even
where the parties have never been married) and child support
orders in accordance with the child support guidelines.
However, a child support order is only permissible where the
defendant has a pre-existing legal obligation to pay support.
(§§ 3(d) and 3(e)).

A judge may order the defendant to pay the victim for any
expenses caused by the abuse such as physician or hospital
bills, lost wages, attorney's fees, or shelter expenses. Such
an order may also include costs for restoring utilities and

replacement costs for locks and personal property removed or

destroyed. (§ 3(f))
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The judge may also recommend that a defendant attend a
recognized batterer's treatment program. (§ 3(i))

Section Three prohibits a court from compelling mediation.
Although the judge may refer the case to the probation
department or a victim/witness advocate for an information
gathering session, the court may not compel the parties to meet
together at these sessions.

Section Three also limits the power of the court to issue
mutual restraining orders, requiring a judge to make "specific
written findings of fact in the event that mutual orders are
issued." (§ 3(3))

There is no statute of limitations on the filing of a
complaint under Section Three of c. 209A; "A court shall not
deny any complaint filed under this chapter solely because it
was not filed within a particular time period after the last
alleged incident of abuse."

Section Three provides that every order must state the time
and date of its expiration and include the date and time for a
continuation hearing. Any order remains in effect until such
hearing is held. Although any relief granted by the court
shall not exceed one year, the victim may obtain an extension
of orders under the following circumstances:

If the plaintiff appears at the court at the date and
time the order is to expire, the court shall determine
whether or not to extend the order for any additional time
reasonably necessary to protect the plaintiff or to enter a
permanent order. The court may also extend the order upon
motion of the plaintiff, for such additional time as it

deems necessary to protect from abuse the plaintiff or any
child in the plaintiff's care or custody.
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In addition, the fact that no abuse has occurred while the
order was in effect will not, by itself, prevent the extension
of the order or the issuance of a new order.

These orders are not exclusive. The court may draft
specific orders tailored to the individual needs of the
victim. For example, a court may issue an order directing the
defendant to return all house or car keys, or to remain away
from the victim's school, etc.

The victim may not be charged a fee for filing a
complaint. Neither the victim nor his/her attorney shall be
charged for certified copies of any orders entered by the court
or for copies of the file.

Orders issued under c. 209A do not affect title to real
property. Moreover, c. 209A orders affecting custody or
support are superseded by any subsequent custody or suppor}
order from the probate or family court. In addition, a judge
cannot issue orders for custody or support under c¢. 209A, where
there are prior or pending custody or support orders from the
probate or family court. Chapter 209A does not empower the
district court to award visitation rights to the defendant.

The filing of a c. 209A complaint does not preclude any
other civil or criminal remedies. However, a person who files
a complaint under c. 209A must disclose prior or pending

actions for divorce, annulment, paternity, custody or support,
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guardianship, separate support or legal separation or abuse
prevention. In cases where there are outstanding orders, a
person should not be discouraged from filing subsequent c. 209A
complaints.

Note that a defendant's violation of a prior protective
order constitutes both a criminal misdemeanor and contempt of
court. The victim may file a civil or ériminal contempt action
in addition to seeking criminal charges and may seek any or all

of these remedies simultaneously.

SECTION FOQUR [Temporary Orders]

Section Four describes the procedure for obtaining
temporary orders. A court may issue a temporary order upon the
victim's filing of a complaint.

Abuse prevention cases follow a two-step procedure. At the
first (ex-parte) hearing at which the abuse is established, the
victim can request a number of protective orders (See Section
Three, above). Following this first hearing, a temporary order
is issued which is valid for a period of ten (10) days. The
plaintiff receives a copy of the order, a second copy is sent
to the police, and the third copy is served on the defendant.
However, the defendant need not be served in hand. (c. 209A,
§§ 4, 7; Police Guidelines, § 3.7, p. 8.) Assuming that the

defendant is served, a second hearing is held at which both
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parties are present.z/ The court can then vacate, modify or
continue the temporary orders for up to one year. A judge is
also required to set up a continuation hearing on the date such
orders are to expire. As long as the defendant has been served
with the temporary order, the plaintiff is entitled to ask that
the temporary orders be extended or that a permanent order be
entered regardless of whether or not the defendant appears at

the hearing. (See Section Three, above)

SECTION FIVE ({[Afterhours Orders]

Any judge of the superior, district, family and probate, or
Boston Municipal Court may issue an order granting relief to a
victim who demonstrates a substantial likelihood of immediate
danger of abuse. The order then must be certified by the clerk
magistrate on the next court day.

Temporary orders can be issued by phone when the court is
not in session:

In the discretion of the justice, such relief may be
granted and communicated by telephone to an officer or
employee of an appropriate law enforcement agency, who
shall record such order on a form of order promulgated for
such use by the chief administrative justice and shall
deliver a copy of such order on the next court day to the

clerk-magistrate of the court having venue and jurisdiction
over the matter.

2/ 1f the defendant has been served with notice of the order
but does not appear at the hearing, the temporary order
continues in effect without further court order. (c. 209A, § 4)
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Police are required to access the emergency judicial system
when the court is closed for business. (c. 29A, § 6; Police
Guidelines, § 2.0(E), p.2)

f the plaintiff receives an order under this section
without filing a complaint, he/she must appear at court on the
next business day to file a complaint. The notice and hearing
requirements set forth in Section Four apply to orders issued
under this section.

Since most cases of domestic violence occur during
non-business hours, police should know all of the procedures

that apply during this period.

SECTION SIX [Police Responsibilities]
A, Powers and Duties of the Police

Section Six describes the powers and duties of the police.
When an officer has reason to believe that a family or
household member, as defined in Section ONe, has been abused or
is in danger of being abused, c. 209A requires the officer to
use all reasonable means to prevent'further abuse. The steps
that an officer shall take, but not be limited to, include the
following:

(1) remain on the scene of where said abuse occurred or

was in danger of occurring as long as the officer has

reason to believe that at least one of the parties involved

would be in immediate physical danger without the presence

of a law officer. This shall include but not be limited to
remaining in the dwelling for a reasonable period of time;
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(2) assist the abused person in obtaining medical
treatment necessitated by an assault, which may include
driving the victim to the emergency room of the nearest
hospital, or arranging for appropriate transportation to a
health care facility, notwithstanding any law to the
contrary;

(3) assist the abused person in locating and getting to a
safe place; including but not limited to a designated
meeting place for a shelter or a family member's or
friend's residence. The officer shall consider the
victim's preference in this regard and what is reasonable
under all the circumstances;

(4) give such person immediate and adequate notice of his
or her rights. Such notice shall consist of handing said
person a copy of the statement which follows below and
reading the same to said person. Where said person's
native language is not English, the statement shall be then
provided in said person's native language whenever possible.

"You have the right to appear at the Superior,
Probate and Family, District or Boston Municipal
Court, if you reside within the appropriate
jurisdiction, and file a complaint requesting any of
the following applicable orders: (a8) an order
restraining your attacker from abusing you; (b) an
order directing your attacker to leave your household,
building or workplace; (c) an order awarding you
custody of a minor child; (d) an order directing your
attacker to pay support for you or any minor child in
your custody, if the attacker has a legal obligation
of support and (e) an order directing your attacker to
pay you for losses suffered as a result of abuse,
including medical and moving expenses, loss of
earnings or support, costs for restoring utilities and
replacing locks, reasonable cttorney's fees and other
out-of-pocket losses for injuries and property damage
sustained.

For an emergency on weekends, holidays, or
weeknights, the police will refer you to a justice of
the superior, probate and family, district or Boston
municipal court departments.

You have the right to go to the appropriate
district court or the Boston municipal court and seek
a criminal complaint for threats, assault and battery,
assault with a deadly weapon, assault with intent to
kill or other related offenses.
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If you are in need of medical treatment, you have
the right to request that an officer present drive you
to the nearest hospital or otherwise assist you in
obtaining medical treatment.

~ If you believe that police protection is needed
for your physical safety, you have the right to
request that the officer present remain at the scene
until you and your children can leave or until your
safety is otherwise ensured. You may also request
that the officer assist you in locating and taking you
to a safe place, including but not limited to a
designated meeting place for a shelter or a family
member's or a friend's residence, or a similar place
of safety.

You may request a copy of the police incident
report at no cost from the police department."”

(5) assist such person by activating the emergency
judicial system when the court is closed for business; (See
Section Five, above)

(6) inform the victim that the abuser will be eligible for
bail and may be promptly released; and

(7) arrest any person a law officer witnesses or has
probable cause to believe has violated a temporary or
permanent vacate, restraining, or no-contact order or
judgment issued pursuant to section eighteen, thirty-four B
or thirty-four C of chapter two hundred and eight, section
thirty-two of chapter two hundred and nine, section three,
four or five of this chapter, or sections fifteen or twenty
of chapter two hundred and nine C. When there are no
vacate, restraining, or no-contact orders or judgments in
effect, arrest shall be the preferred response whenever an
officer witnesses or has probable cause Lo believe that a
person:

(a) has committed a felony;

(b) has committed a misdemeanor involving abuse as
defined in section one of this chapter;

(c) has committed an assault and battery in violation

of section thirteen A of chapter two hundred and
sixty-five.
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The safety of the victim and any involved children
shall be paramount in any decision to arrest. Any officer
arresting both parties must submit a detailed, written
report in addition to an incident report, setting forth the
grounds for dual arrest.

Subsection (7) of Section Six now mandates an arrest where
a temporary or permanent restraining order has been violated in
the presence of police or where police have probable cause to
believe that such a violation has occurred. In addition, a
violation of a "vacate,” "refrain from abuse" or "no contact”
order issued under G.L. Chapters 208, 209, 209A or 209C
mandates an arrest and is subject to criminal penalties under
c. 20%a, § 7.

Please note that when a judge has issued a vacate,
no~contact, and/or refrain from abuse order under c. 209A,
certain additional conditions may have been imposed by the
judge. These additional conditions may include granting
temporary custody of the minor children to the petitioning
parent or ordering the defendant to pay for child support,
damage to property, replacement of locks, etc. In the past,
there has been some confusion as to whether a criminal
complaint for violation of a 209A order can be pursued if, for
example, a defendant fails to pay the monies ordered by the
court but has not violated either the vacate or refrain from

abuse order. A criminal complaint and related criminal

sanctions for violation of a c. 209A order are only permissible

when the vacate, no contact, and/or refrain from abuse
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provisions of the order have been violated. Violations of
other conditions are enforceable through civil contempt
proceedings.

Pursuant to Subsection (7) of Section Six, arrest is the
"preferred response" when no orders are in effect but the
officer has probable cause to believe that a person has
committed a felony, an assault and battery or a misdemeanor
involving “abuse". Abuse is specifically defined in Section
One to include "placing another in fear of imminent serious
physical harm" which, under appropriate circumstances, could
include threats. (c. 209A, §§ 1, 7; Police Guidelines, § 2.0
(G) and (H), p. 2). While arrest under these circumstances is
authorized, it is not mandated under the law.

Nothing in c. 209A requires the officer to present a
complaint to a court or justice or to obtain a warrant before
making an arrest, if the criteria for arrest set forth in
Subsection 7 of Section Six are met. The authority to arrest
for a misdemeanor involving abuse is a statutory exception to
the complaint and warrant requirements of G.L. c. 275, §§ 2, 3

discussed in Wagenmann v. Adams, 829 F.2d 196, 207-08 (lst Cir.

1987).

B. Additional Provisions
"Reasonable efforts" must be made by anyone authorized to

make bail to inform the victim prior to a defendant's release

upon posting bail.
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Additionally, Section Six now requires that upon request by
the victim, either the court or an emergency response judge can
issue a written no-contact order.

Finally, Section Six also addresses a police officer's
civil liability for responding to a domestic violence call:

No law officer shall be held liable in any civil
action regarding personal injury or injury to property
brought by any party to a domestic violence incident for an
arrest based on probable cause when such officer acted
reasonably and in good faith and in compliance with this
chapter and the statewide policy as established by the
secretary of public safety.

C. Violation of Orders Igssued by Probate, Family, or

Superior Courts

1. Probate and Family Court: Historically, when an order

to vacate or refrain from abuse issued by the Probate or Family
Court pursuant to c. 208, § 34B was violated, c. 208, § 34C
provided for criminal penalties. However, in 1990, Section 24C
was amended to provide for criminal penalties for violation an
order for custody issued pursuant to any abuse prevention action
as well as for violation of an order prohibiting a person from
imposing any restraint on the personal liberty of another person
under c. 209A, §§ 3, 4, or 5, and c. 209C, §§ 15 or 20. As a
result, it now appears that violation of a custody order is a
criminal offense under § 34C. However, violation of a custody
order is not an arrestable offense under c. 209A, § 6(7). 1In
addition, in most cases, there will be no other crime to be
charged in addition to violation of a restraining order. This
is in contrast to other actions which often suggest other

criminal charges. For example, violation of a vacate order
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suggests trespass; violation of a no-contact order suggests
threats or assault; and violation of a refrain from abuse order

suggests assault and battery, etc. However, interference with

the custody rights of another suggests a civil remedy except in
the instance of a parental kidnapping. Thus, Chapter 34C
requires further amendment to correct this problem.

2. Supericr Court: The police frequently receive copies
of‘éuperior Court restraining orders, enjoining parties from
contacting or visiting another party, which are issued in the
course of litigation that has nothing to do with divorce,
separate support or disputes between family or household
members. These orders are civilly enforceable only; police
response is the same as in any non-domestic matter. However,
any vacate or restraining order issued under ¢, 209A, whether
from District, Probate and Family, Superior or Boston Municipal
Court, is criminally enforceable and its violation requires an

arrest.

D. Victim Safety

The victim's safety is paramount in any domestic violence
case. Under c. 209A, the police are required to take all
reasonable steps to insure that the victim is safe. In
addition to making arrests when appropriate, the police may be
required to remain on the scene until the victim's safety is

assured, to transport the victim elsewhere, and to assist the
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victim in obtaining necessary medical treatment. (c. 209A, § 6
(1), (2) and (3); Police Guidelines, § 2.0 (C), p. 2y If the
defendant agrees to leave the residence but to pack his
belongings in another room, police may keep the defendant in
view by following him through the residence. Commonwealth v.
Rexach, 20 Mass. App. Ct. 919 (1985). Under c. 209A, police
must read aloud a notice of rights to the victim and provide
him/her with a printed copy of such rights in the victim's
native language when possible.

Issues of tenancy, immigration status, custody and
visitation, and marital status must not affect and are not
relevant to the enforcement obligations of police under c.
209A. Arrests should be made and outstanding protective orders
enforced without regard to any argument by the defendant that,
for example, his name on the lease to the apartment gives him
possessory rights, or that a custody agreement entitles him to

visit the home.

Police officers must £ill out incident reports whenever
they respond to domestic violence calls in accordance with the
standards of the officer's law enforcement agency.
Documentation of a defendant's prior mistreatment of the victim
may be admissible in some cases to show the defendant's mental
state or intent to harm the victim. Commonwealth v. Jgordan,

(No. 1), 397 Mass. 489, 492 (1986). In the event of a dual
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arrest, the police must submit a detailed written report in
addition to the incident report setting forth the basis for the
dual arrest. The police may not suggest a dual arrest as a
means of discouraging requests for law enforcement

intervention. (c. 2092, § 6(7); Police Guidelines § 2.0, p. 3)

SECTION SEVEN [Service and enforcement of orders]

This section pertains to the service of court orders on the
defendant. It requires that the court clerk transmit two
certified copies of all orders and one copy of the complaint
and summons to the appropriate law enforcement agency. Unless
otherwise ordered by the court, the police must serve one copy
vf all orders and the copy of the complaint and summons on the
defendant. There is no requirement, however, that the
defendant be served in hand. In addition, Section Seven
specifically authorizes service of complaints, summonses, and
orders on Sunday.

Each order must contain the statement: VIOLATION OF THIS
ORDER IS A CRIMINAL OFFENSE. As set forth in this section, a
violation is punishable by a fine of not more than five
thousand dollars or by imprisonment in the house of correction
for not more than two and one-half years, or both. The court

must notify the police when any order is vacated.
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If a defendant is convicted of a violation of a restraining
order, and has no prior record of any crime of violence, then
the court can ask that he be evaluated by a certified
batterer's treatment program. If the evaluation indicates that
he is amenable to treatment, then the court may order the
defendant to receive appropriate treatment in addition to any
other penalty. If the defendant fails to participate in
treatment as ordered, then any suspended sentence will be
imposed. The court may also order treatment for substance
abuse. The defendant is responsible for the cost of the
treatment, if he can afford it.

Where an abuse prevention order is violated, the court may
order the defendant to pay the victim for all damages
including, but not limited to, cost for shelter or emergency
housing, loss of earnings or support, out-of-pocket losses for
injuries sustained or property damaged, medical expenses,
moving expenses, cost for obtaining an unlisted telephone
number, and reasonable attorney's fees.

The criminal remedies provided in Section Seven are not
exclusive. A criminal action does not preclude enforcement of

such orders by civil contempt procedure.
SECTION EIGHT {Confidentiality of records.]

This section permits the court to impcound the victim's

address. The victim may request that the court impound his/her
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address, keep it from appearing on orders, and otherwise ensure

that the address remains confidential.

Records of cases brought under c. 209A shall be withheld

from public inspection.

SECTION NINE [Standard complaint form.]

Section Nine requires the administrative judges of the
superior, district, family and probate, and Boston municipal
court departments to promulgate a standard form complaint. If
no form complaint is available, a plaintiff may prepare and

file a complaint pro se.

0398T
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RBostorn, M 021081698

SCOTT HARSHBARGER
ATTORNEY GENERAL

(837) 727-2200

MEMORANDUM

TO: Chiefs cf Police p

FROM: Scott Harshbarge

DATE: May 21,1992
RE: Chapter 31 of the Acts of 1992, An Act Establishing The Crime Of Stalking

Attached for your information is a copy of the recently-enacted Chapter 31 of the Acts
of 1992, establishing the crime of stalking. This statute adds a new Section 43 to Chapter 265
of the General Laws. Governor Weld signed an emergency preamble to theleg:slatmn, .

rendenng it eﬁ'echve m:medlately upon recezvmg his approval. Tht iies
, ng after ] m. on 1992. A brief analysis of the Ieg:slatzon follcws

The statute creates the crime of stalking, with two sentence enhancement provisions.
The crime is a felony, allowing arrest based on probable cause, whether or not committed in the

officer’s presence.

1. Any person who willfully, maliciously and repeatedly follows or harasses* another
erson and who makes a threat with the intent of placing that person in imminent

F ear of death or serious bodily injury is guilty of the crime of "stalking”, a felony, and
subject to a maximum state prison sentence of five years, or a house of correction

sentence of up to two and one-half years, or a fine of up to $1000, or both fine and
imprisonment. G.L. ¢.265, §43(a).

*"Harasses" is defined in the statute (subsection (d)) as "a knowing and willful
pattern of conduct or series of acts over a period of time directed at a specific person,
which seriously alarms or annoys the person . .. [and which is] such as would cause a

reasonable person to suffer substanti emotional distress."

2. Any person who commits the crime of "stalking” in violation of a vacate, restraining,
or no-contact order issued under G.L. c. 208 or G.L. c. 209A. or any other temporary

restraining order or prelumnary or permanent injunction issued bv the superior
court, faces a mandatory minimum one yesr sentence (with the maxamum sentence

remaining five years in state prison). G.L. c.265, §43(b).

3. Any person convicted of a second or subsequent violation of any provision of the
stalling law faces a maximum ten year state prison sentence, and a mandatory

minimum two-year sentence. G.L. c.265, §43(c).
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Memorandum
Page 2
May 21, 1992

ELEMENTS

265, §43(’I;1;fzrefore, the following elements constitute the crime of stalking in violatica of G.L
1. That the defendant acted willfully;
2.  That the defendant acted maliciously;
3. That the defendant followed OR harassed another person;
4
5

That the defendant engaged in the conduct repeatedly;

at the defendant made a

=4

For the mandatory minimum sentences to apply, it must also be alleged and proven

that:

6. :I‘he acts were committed in violation of one

in the statute (G.L. c.265, §43(b));

[hat the defendant b
c.265, §43(c)).

NOTE: Complaints or indictments should be drawn in the precise wording of the statute. If
the acts alleged are covered by the mandatory minimusm sentencing provisions of the
statute, and the prosecutor wishes to ensure that these sentencing provisicns apply,
the complaint or indictment should be drawn in two parts, with the second page
alleging, in the specific terms of the statute, the relevant aggravating factor (i.e.,
violation of a court order or previous conviction for stalking).

The statute is intended to fill a void in current law, allowing police and the courts to
intervene in certain circumstances before abuse escalates. Instead of being faced with various
isolated misdemeanor offenses which must be proved separately, these separate acts of
harassment can be joined to prove a dangerous pattern resulting in a felony offense.

If you have any questions about the provisions of the statute, please feel free to call
either Jane Tewksbury, Chief of the Family and Community Crimes Bureau in this office, or
Diane Juliar, Director of Policy and Training. Either can be reached at (617) 727-2200.

220
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STALKING BILL

By: Robert J. Bender, Assistant District Attorney,
Essex County District Attorney’s Office

On Monday, May 18, 1992, Governor Weld signed Senate Bill
1493, sSt. 1992, c. 31, which creates two new crimes, "stalking"
and stalking in violation of a court order, G.L. c. 265,
§§43(a) and 43(b), respectively. There are enhanced penalties
for second and subsequent convictions of stalking, added as
§43(c). An emergency preamble was signed, which made these new
crimes effective at 2:30 p.m. Monday, May 18, 1992.

ELEMENTS

"STALKING:" ¢c. 265, §43(a)
(1) ‘"whoever willfully, maliciously, and repeatedly"

(2) "follows or harasses another person"

(3) "and who makes a threat with the intent to place that
person in imminent fear of death or serious bodily

injury"
"STALKING IN VIOILATION OF A COURT ORDER:" c. 265, §43(b)

(1) "whoever commits the crime of stalking"

(2) "in violation of a temporary or permanent vacate,
restraining, or non-contact order or judgment issued
pursuant to" G.L. c. 208, §§18, 34B, or 34C, or G.L.
c. 209, 8§32, or G,L. ¢c. 205A, §§2, 4, or 5, or G.L. c.
209C, §§15 or 20, or a temporary restraining order or
preliminary or permanent injunction issued by the

superior court.
ANALYSIS

The Legislature has recognized that some offenders have
been committing serious misconduct which seemed to "borrow"
elements of certain "traditional" crimes, but as a whole was
not targetted by any crime. This new statute defines a new
crime, "stalking," and spells out its elements with particular

care to give proper notice of what misconduct falls within its
scope. The new crime is not intended to replace but to
complete the familiar list of offenses against persons which

July 1992
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have been used to address such behavior. It is certain that in
the past some offenders have committed acts best described as
¥stalking," but until now these offenders usually could be
prosecuted only for misdemeanors. Now, 1f every element of the
crime of stalking can be shown to have occurred since 2:30 p.n.
on May 18, 1992, a felony can be prosecuted in appropriate

cases.
Jurisdiction and Penalties

"Stalking," G.L. c. 265, §43(a), is punishable by a fine or
by 5 years imprisonment in state prison or by 2 1/2 years in
the house of correction. Thus it falls within the concurrent
jurisdicticn of the District Court and the Superior Court.
"Stalking in violation of a court order," G.L. c. 265, §43(b),
also is punishable by 5 years imprisonment in state prison or
by 2 1/2 years in the house of correction, but this crime
carries a mandatory minimum sentence of ope year, which may not
be suspended or reduced by probation, parole, work release, or
furlough. The statute uses the same language for the mandatory
portion of the sentence as is used in G.L. c. 94C, §32H,
concerning mandatory minimum sentences for certain drug
offenses. This crime too falls within the concurrent
jurisdiction of the District Court and the Superior Court.

eco and Subsedquent Offenses

Under G.L. c. 265, §43(c), if a prior conviction for "“the
crime of stalking® is proven, the authorized penalty doubles to
10 years imprisonment in state prxson, with a house of
corrections alternative. There is a 2 year mandatory minimum
term. G.L. c. 218, §26, has not been amended to bring second
and subsgquent offenses within ‘e jurisdiction of the District
Court. Now it is a 10 year fe.wuy within the jurisdiction of
the Superior Court only. Note that §43(c) is not as clear as
it should be regarding what "counts" as a "prior conviction."
It is certain that repeat violations of §43(a), which is
defined specifically as "the crime of stalking," are to be
treated as "second and subseguents" subject to §43(c)’s
enhanced penalties. The crime of stalking in violation of a
court order, as defined by §43(b), is an "aggravated" form of
stalking, so that logically a previous conviction under §43(b)
should make the repeat offender one who has "been convicted of
the crime of stalking." It may be argued, however, that §43(c)
applies by its very terms only to prior violations of §43(a).
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Definition of "Harasses"

As the elements show, stalking is either willful,
malicious, and repeated "following" with proof of actual
threat, or willful, malicious, and repeated "harassment" with
proof of actual threat. The new statute defines "harasses" in
such a manner that if one can prove the statutory element of
"harasses,” one also will have proved "willfully, maliciously,
and repeatedly." To prove "harasses," one must show "a knowing
and willful pattern of conduct or series of acts over a period
of time," which is the functional equivalent of "willfully" and
"repeatedly.” This choice of language implies that to
establish "harasses," it is not enough to prove that the
offender committed several distinct acts (which seriously alarm
or annoy) at one time or in one criminal contact with the
victim. It is necessary to prove distinct acts which occurred
"over a period of time." Stalking is repeated harassment.
Harassment is repeated if it occurs on more than one occasion:
hgrassment is repeated even if the offender does not repeat the
first pattern of conduct but changes to a different type of
harassing conduct.

The second part of the definition of "harasses" requires
that the misconduct "seriously alarms or annoys the person" and
is "such as would cause a reasonable person to suffer
substantial emotional distress." Thus the statute requires
that the victim actually feel serious alarm or serious
annoyance due to the offender’s actions directed at that
person, and that the offender’s actions be "such as would
cause" any reasonable person to suffer such "substantial

emotional distress."

Evidence of a Threat

The third element of "stalking,® that of "and who makes a
threat with the intent to place that person in imminent fear of
death or serious bodily injury," cannot be overlooked. An
offender who repeatedly makes such threats does maliciously
harass, but one does not commit the crime of stalking by
following or harassing alone. There must be proof of an actual
threat. The "threat" element of stalking is "narrower" than
the familiar "threat to commit a crime” offense in G.L. c. 275,
§3. The threat in stalking requires proof that the offender
had the specific intent to place the victim “in imminent fear
of death or serious beodily injury." It is not enough that the
victim feel threatened or that the offender’s acts or words
"seriously alarm or annoy® the victim. Proof of stalking
requires evidence of the offender’s state of mind cr
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intention. 1In practical terms, however, specific intent to
place the victim in imminent fear may be inferred from the
offender‘s acts or words as reported by the victim. It is not
necessary to establish that "a reasonable person“ would have
been placed in fear by the threat, but if that is established,
the inference that the offender intended to place the victim in
fear is strong. 1In addition, specifying that the threat be
made with the intent to cause the victim "imminent fear" should
be read to mean that the offender intended that the victim be
in fear immediately. This does not require that the threat be
one of immediate harm. It is enough that the offender intend
the victim to be immediately and/or continuously in fear of a
harm which could occur at any time, without warning. The
statute does not require that the threat be made "in person."

Stalking by Following

Finally, the mere willful and repeated following of another
is not "stalking." The offender must follow "maliciously," and
also must make the requisite threat. The threat does not need
to occur during the act of following, and once the threat is
made, the "malice” of the act of following may be more
evident. It would seem that any acts of malice during the
following also establish the malicious intent.

Stalki in Viclation of a Court Order

Stalking in violation of G.L. c. 265, §43(a), is a lesser
included offense, or necessary element of stalking in violation
of a court order, under G.L. c. 265, §43(b). The “aggravated"
form of stalklng carries the addltlonal element that the
stalking occur in violation of the terms of a court order that
the offender “vacate" the victim’s home, or have *"no contact,"”
or "refrain from abuse.™ The court orders listed in the
stalking statute are the szme ones listed in G.L. c. 209A, §7,
orders which will have been served on the offender pursuant to
G.L. c. 2092, §7. Of course, violation of such court orders is
itself a crime, created by G.L. c. 2093, §7, and punishable by
a fine or by up to two and one half years in jail. Stalking in
violation of a court order thus appears as an "aggravated" form

of this misdemeanor too.

No court order is violated by acts which occur before such
an order is issued, and it is not necessary to prove that the
offender intended to violate the court order to prove this
crime; it is only necessary to prove that the offender
willingly, maliciously, and repeatedly did the acts which
constitute stalking. By the act of stalking, one may commit an
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act of abuse ("placing another in fear of imminent serious
physical harm") or otherwise violate a "no-contact" or vacate
(and stay away) order. It does not appear necessary to prove
Fhat the offender had been served with the court order, but it
is prudent to show that the offender was served or otherwise
knew about the court order because such evidence strengthens
the inferences of malice and intent to place the victim in
imminent fear, each an element of stalking. A prosecutor may
argue that one who stalks pay be guilty without knowledge of
the court order on a strict liability basis. See Commonwealth
v. Miller, 385 Mass. 521, 524-525 (1982) (statutory rape).

Acts of Stalking Committed Before May 18, 1992

It is important to realize that conduct which occurred
before the time that stalking became a crime may be used only
to put the offender’s conduct after criminalization into
context. See, e.g., Commonwealth v. Gordon, 407 Mass. 340, 351
(1990) (evidence of acts which occurred before issuance of
restraining order may be admissible at trial for violation of
that order). The offender must act repeatedly and make the
requisite threat after the passage of the statute, regardless
of his or her earlier conduct.

Form of Complaint or Indictment

Complaints or indictments should be drawn in the precise
wording of the statute. If the acts alleged are covered by the
mandatory minimum sentencing provisions of the statute, and the
prosecutor wishes to ensure that these sentencing provisions
apply, the complaint or indictment should be drawn in two
parts, with the second page alleging, in the specific terms of
the statute, the relevant aggravating factor (i.e., violation
of a court order or previous conviction for stalking).

CONCLUSTION

While the Stalking Bill may not be the solution to every
case, it will prove to be an important protection or prevention
only if it is implemented and not ignored. Do not hesitate to
contact your District Attorney’s office or the Attorney
General’s office (Jane Tewksbury, Chief of the Family and
Community Crimes Bureau, cr Diane Juliar, Director of Policy
and Training, (617) 727-2200) with questions, suggestions, or
comments based on your experiences with this new statute. Do
not be deflected from prosecutions by challenges to the statute
which will be addressed one by one in the trial courts,
appellate courts, and perhaps in the Legislature.
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T OF G.L. c. 268 43, the "Stalking Bill®

Section _43(a}: -Whoever willfully, maliciously, and
repeatedly follows or harasses another person and who makes a
threat with the intent to place that person in imminent fear of
death or serious bodily injury shall be guilty of the crime of
stalking and shall be punished by imprisonment in the state
prison fcr not more than five years or by a fine of not more
than one thousand dollars, or imprisonment in the house of
correction for not more than two and one-half years or both.

_ Seqtion 43(bY: Whoever commits the crime of stalking in
violation of a temporary or permanent vacate, restraining, or
non-contact order or judgment issued pursuant to sections
eighteen, thirty-four B, or thirty-four C of chapter two
hundred and eight; or section thirty-two of chapter two hundred
and nine; or sections three, four, or five of chapter two
hundred and nine A; or sections fifteen or twenty of chapter
two pundred and nine C; or a temporary restraining order or
preliminary or permanent injunction issued by the superior
court, shall be punished by imprisonment in a jail or the state
prison for not less than one year and.not more than five
years. No sentence imposed under the provisions of this
subsection shall be less than a mandatory minimum term of
imprisonment of one year.

A prosecution commenced hereunder shall not be placed on
file or continued without a finding, and the sentence imposed
upon a person convicted of violating any provision of this
subsection shall not be reduced to less than the mandatory
minimum term of imprisomment as established herein, nor shall
said sentence of imprisonment imposed upon any person be
suspended or reduced until such person shall have served said
mandatory term of imprisorment.

A person convicted of violating any provision of this
subsection shall not, until he shall have served the mandatory
minimum term of imprisonment established herein, be eligible
for probation, parocle, furlough, work release or receive any
deduction from his sentence for good conduct under sections one
hundred and twenty-nine, one hundred and twenty-nine C and one
hundred and twenty-nine D of chapter one hundred and
twenty-seven provided, however, that the commissioner of
correction may, on the recommendation of the warden,
superintendent, or other person in charge of correctional
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institution, grant to said offender a temporary release in the
custody of an officer of such institution for the following
purposes only: to attend the funeral of next of kin or spouse;
to visit a critically ill close relative or spouse; or to
gbtain emergency medical services unavailable at said
institution. The provisions of section eighty-seven of chapter
two hundred and seventy-six relating to the power of the court
to place certain offenders on probation shall not apply to any
person seventeen years of age or over charged with a violation
of the subsection. The provisions of section thirty-one of
chapter two hundred and seventy-nine shall not apply to any
person convicted of violating any provision of this subsection.

_ Section 43(c): Whoever, after having been convicted of the
crime of stalking, commits a second or subsequent such crime
shall be punished by imprisonment in a jail or the state prison
for not less than two years and not more than ten years. No
sentence imposed under the provisions of this subsection shall
be less than a mandatory minimum term of imprisonment of two
years.

. A prosecution commenced hereunder shall not be placed on
file or continued without a finding, and the sentence imposed
upon a person convicted of violating any provision of this
subsection shall not be reduced to less than the mandatory
minimum term of imprisonment as established herein, nor shall
said sentence of imprisonment imposed upon any persecn be
suspended or reduced until such person shall have served said
mandatory term of imprisonment.

A person convicted of violating any provision of this
subsection shall not, until he shall have served the mandatory
minimum term cf imprisonment estz!:lished herein, be eligible
for probation, parole, furlough, work release or receive any
deduction from his sentence for good conduct under sections one
hundred and twenty-nine, one hundred and twenty-nine C and one
hundred and twenty-nine D of chapter one hundred and
twenty-seven:; provided, however, that the commissioner of
correction may, on the recommendation of the warden,
superintendent, or other person in charge of correctional
institution, grant to said offender a temporary release in the
custody of an officer of such institution for the following
purposes only: to attend the funeral of next of kin or spouse;
to visit a critically ill close relative or spouse: or to
obtain emergency medical services unavailable at said
institution. The provisions of section eighty-seven of chapter
two hundred and seventy-si: relating to the power of the court
to place certain offender on probation shall not apply to any
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person seventeen years of age or over charged with a violation
of this subsection. The provisions of section thirty-one of
chapter two hundred and seventy-nine shall not apply to any
person convicted of violating any provision of this section.

Section 43(d): .- For the purposes of this section,
"harasses" means a knowing and willful pattern of conduct or
series of acts over a period of time directed at a specific
person, which seriously alarms or annoys the person. Said
conduct must be such as would cause a reasonable person to
suffer substantial emotional distress.

Effective Date: May 18, 1992
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TO: CHIEFS OF POLICE
FROM: SCOTT HARSHBARGER
DATE: OCTOBER 19, 1992
RE: DOMESTIC VIOLENCE REGISTRY BILL
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Attached for your information is copy of the recently
enacted Domestic Violence Registry Bill (Chapter 188 of the
Acts and Resolves of 1992), which establishes a statewide
central registry system for domestic violence civil restraining
orders and for criminal violations of those orders. This law
which was enacted with an emergency preamble went into effect
at 2:58 p.m. on September 18, 1992.

This bill amends all of the sections of the Massachusetts
General Laws under which civil domestic violence restraining
orders are issued including Chapter 208 (Divorce), Chapter 209
(Husband and Wife), Chapter 2092 (The Abuse Prevention Act),
and Chapter 209C (Children Born Out of Wedlock).

1. Basically what this bill does is to require the
Commissioner of Probation to include the issuance of civil
restraining orders, and violations of those orders, in the
Court Activity Record Information system (CARI). This will
give the judge, through Board of Probation checks, and the
police, through the Criminal Justice Information System (CJIS),
information regarding probation and default or other court
warrants. (CORI information and information regarding arrest
warrants are not included in this system and must be accessed
separately throcugh CJIS.)

(NOTE: All civil restraining orders issued since September

7, 1992, under the sections affected by this bill, have been
registered.)
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2. Second, the bill requires a judge who is conducting a
civil ex parte or 10 day restraining order hearing to access
the statewide domestic violence registry maintained by the
Commissioner of Probation,.

3. Third, if as a result of this record check, the judge
determines that there is an outstanding warrant against the
dsfendant, then the judge must notify the appropriate law
enforcement officials and provide bthem with whatever
information the court has about thé whereabouts of the
defendant.

4. Finally, if there is a warrant, the judge must also
determine "based upon all of the circumstances" and after
reviewing the domestic violence registry information and the
defendant's criminal record, if any, whether or not "an
imminent threat of bodily injury exists to the petitioner.” If
the judge so determines, the judge must notify the appropriate
law enforcement officials of this finding and the law
enforcement officials must then execute the warrant "as soon as
is practicable.*

HER MISCELLANEO PROVISION

1. The court must inform the victim that the restraining
order process itself is civil and that only wviglations of a
restraining order are criminal. In addition, the court must
provide the victim who has sought issuance of the civil
restraining order with information prepared by the appropriate
district attorney's office regarding the fact that criminal
proceedings may be available.

2. The District Attorneys' offices are required to
"instruct" the victim as to how to seek a criminal complaint.

NOTE: This new law applies only to orders issued between
"related” parties. It does not apply to the occasional
Superior Court restraining order issued between unrelated
parties, e.g., co-workers.

If you have any questions about the provisions of the bill,
please contact the Family and Community Crimes Bureau at
727-2200.

WPP90
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Trinl Court of the Commonwesith
Bistrict Court Bepartment

MUEL E.ZOLL HOLYOKE BUILDING ~ lelapnons

Shiel Justice HOLYOKE SQUARE 508/745-8010
: SALEM. MASSACHUSETTS 01870

NEXORANDUMN

TO: To all District Court judges, clerk-magistrates and
chief probation officers

FROM: Chief Justice Zoll

DATE: October 8, 1992

SUBJECT: New law affecting ths riqht tc bail and release on
personal recognizance

A new law, St. 19%2, Cch. 201, has baen enacted ragarding bail
and personal recognizance. It was signed by the Governor on
Wednesday, October 7, 1992, at 12:46 p.m., and went into effect
upon signing under an emergency preamble. A copy is attached.

The law contains (1) restrictions on tha autherity of persons
other than Jjudges to admit arrestees to out-of-court bail or
personal recognizance in crimes inveolving domagtic abuse, (2) tha
addition of dangerousnass as a general criterion for denying
perscnal recognizanca and imposing bhail for any crime, and (3) the
addition of specific abuse-related factors as criteria for denying
personal recognizance and imposing bail for any crinmc.

1. Limitatf}iom on eut~of-court relesse.

Section 2 of the new law adds a paragraph to G.L. c. 276, §
57 that prchibits out-of-court release by anyone other than a judge
for any arrestee charged with: ‘

(1) a violation of a protactive order issued under G.L.
c. 209A, c. 208, 209, 209C, or

(2) any mnisdemeanor or felony invelving "abuse" as
dafined in G. L. c. 209A, § 1, while a protective
order under c. 209A i3 in effect against that
defandant.
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To comply with this law, the person responsible for an out-
of~court release decision (other than a judge) will have ¢to
determine the nature of the criminal charge. If one or mare of the
charges involve violation of one of the listed types of protective
orders, the arrestee cannot be released by that person. If ne
vieclatien of a protective order is charged, but one or more of the
charges involves "“abusa" as that term is defined in G.L. c. 208A,
§ 1, and there is an existing c. 209A order against the arrestes,

then the defendant will not be eligible for ocut-of-court releass
by a non-judge.

Compliance with the second of these two ineligibility

provisions requires familiarity with the definition of "abuse"
under G.L. ¢. 2097, § 1i:

"Abuge, the occurrence of one or more of tha
following acts between family or housshold membars:

(a) attempting to cause or causing physical harm;

(b) placing another in fear of imminent serious
physical harm;

() causing another to engage involuntarily in
sexual relations by force, threat or duress.

"Family or hcusehdld members?, persens who:
(a) are or were married to one another;

(b) are or were residing together in the same
household;

(¢) are or were related by bleood or marriage;

(d) having [sic] a child in common regardless or
whether they have ever married or lived
togather, or

(a) are or have been in a substantive dating or
engagement relationship, which =shall be
adjudged Dby district, probate or Boston
municipal «court‘s consideration of the
following factors: (1) the length of +ime of
the relationship; (2) the type of raelationaship;
(3) the freguency of interaction batween the
parties; and (4) if the relationship has been
terminated by eithsr person, the length of tinme
elapsed since the termination of the
relationship.
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If no protective ordar vieolation is chargad, but it is
datermined that one or mora of tha charges involves "abusg," the
person making the release decision mnust check the Statawide
Domestic Violence Record Keeping System. If the arrestes has an
existing order under c. 209A against him or her, the arrestes is
ineligible for out-of-court release other than by a judge.

Note that the existing order may involve a victim other than
the alleged victim of the crime that was the basiz of the arrsst.
Hote also that the existence of an order other than one issued
under c. 209A would not appear to render the arrestaa ineligible

for release, notwithstanding the fact that the criminal charge
involves abuse.

There may be a problem in determining whether an arrestee ls
the subject of an existing order insofar as the Domestic Violence
Record Xeeping System does not necassarily list orders issued
prior to September 8, 1992. The police who made the arrsst should
ba able to determina if any orders against the defendant issued to
them for service in their jurisdiction are in existence, but the

exigtence of orders predating September 8, 1992 invelving other
dapartments may not be ascertainabla.

2, “Safaty" and "dangercusness! as fastors for setting bail
rather than allowing perecnal recognisance.

Section 1 of the new law amends the general provision in G.L.
c. 276, § 57 for admitting a person to bail by adding that the
authorized person (judge, clerk, master in chancery, etc.) may set
bail if he or she "determines that such release will reasonably
assure the appearance of the persen before the court and will not
endanger the safety of any other person in the community." Thus,
community safety has been added to reascnable likelihood of future
court appearance as a reason for setting bail.

This same change is added by Section 3 of the new law to G.L.
c. 276, § 58 regarding the presumption in favor of psrscnal
recognizance. Formerly, a defendant was entitled to release on
his or her own recognizance unless the judge or other person
making the bail decision determined as a matter of discrstion that
such release would not ‘'reasonably assure” future court
appearances. The new law adds a new criterion: the presumption
in favor of personal recognizance does not obtain if the releasing
authority determines as a nmatter of discretion "that such re;eauﬁ
will endanger the safety of any other pesrseon or the community.
Thus, a discretionary determination regarding the risk of non-
appearance in c¢ourt ¢gr danger to the safpty pt anocther pe&rson or
the community can overcome the presumption 1in favor of personal
racognizance.
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Section ¢ of the naw law adds dangarcusness to the ligt of
specific factors in G.L. c. 276, 3. 58 that must be considared in
making the releasa decisicn: the releasing authority "shall on
the bagis of any information which he can reasonably obtain, tak
into account tha nature 3 AL gne I
person gr the community %he
Ieleage, . . . " G.L. ¢,
underlined) .

Widat A - BARRS, 2=k ) nes- ={-

WO Q be asad a)! e y u:?o-=‘ﬁ
y 8. 58, first par. (hew language

It is important to note that tha addition of community safety
and dangerousness as factors for denying psrsonal recoegnizance and
setting bail are not limited to issues involving domestic abuse.
Community safaty and dangerousness, however determinad, must now
be considared by the judge or other authorized person in every
ralease decision. 0f course, certain defsndants sre now
ineligible for any out-of-court release by a non-judge, as
discussed in saction 1, abovs.

3, New abuse-related oriteria for denying personal
racognizance and setting bzil.

Two additional, abuse-ralated criteria are added by Section
5 of the new law to the list of facters that must be considered in
making the decision between personal recognizanca or bail:

(1) whether the acts alleged (in the czriminal charges)
invoelve abuse as defined in G.L. c. 209, § 1 oF
violation of a temporary or permanent order issued
under G.L. c. 208, ss. 18 or 34B; G.L. c. 209, 8.
32; G.L. c. 20%A, ss. 3, 4 or §; or G.L. c. 208C,
ss8. 15 or 20; cr

(2) whether the prisoner has "any history of orders
{ssued against him pursuant to the aforementioned
sections."

These factors must now be considered along with dangerousness
and the fourteen other factors listed in G.L. c. 276, 8. 58 for
every defendant for whom a daciaion on release is reguired.

In Secticn 6, the new law raquires tha Secretary af Pubplic
safety to collect data and report to the Legislature ragarding a
number of matters ralating to implemsntation of laws pertaining to
domestic abuse and pratrial release.
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District Court Form CR-6, Reasons for Ordering Bail, will be
amended to reflact the new bases on which bail can be set and
release on personal recognizance denied. Until the new form is
available, appropriate notations should be added to the current
form whenever perscnal recognizance 1s denied on one or mere of

the new bases.

SEZ:msr

anc.
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(617) 727-2200 Domestic Violence Facts

® In Massachusetts, on average, a woman was killed by her
batterer every 22 days in 1990, every 16 days in 1991, every 9
days in April, 1992, and as of September 1992, every 5 days
(Massachusetts Department of Public Health).

* National surveys indicate that at least 2 million women per
year are severely assaulted by their male partner (Straus and
Gelles, 1990).

® From 1976 through 1987, the deaths of approximately 38,648
people over the age of 15 resulted from one partner killing
another. Of these deaths 61% of the victims were women killed
by their husbands or boyfriend, and 39% were men killed by
women partners (Browne and Williams, in press).

x In a national survey over half of the males who were violent
toward female partners also abused their children (Finkelhor,
et al., 1983).

* In tpe.United States women are more at risk to be assaulted
and injured, raped, or killed by a current or ex-male partner
than by all types of assailants combined (Finkelher and Ylio,
1985; Browne and Williams, 1989).

» Abused women make up approximately 22 - 35% of women
presenting with injury to hospital emergency rooms (Randall,
1990).

® Police in Massachusetts estimate that 40 - 60% of their calls
involve family violence (C.J.T.C. Domestic Violence Manual,
1986).

* About 3 million children each year witness abuse of one parent
by another (Robert S. Pynoos, M.D., U.C.L.A. School of
Medicine).

x Violence by intimate partners is the leading cause of injury
for women, "responsible for more injuries t an car crashes,
rape, and muggings combined" (Centers for D.sease Control).

x Abuse of pregnant women is the leading cause of birth defects
and infant mortality (March of Dimes study).

* In Norfolk and Walpole prisons, at least 80% of the inmates
have been victims of or witness to family violence (Department

of Social Services).
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BIDEN “VIOLENCE AGAINST WOMEN ACT OF 1993"

(S.11)

Title |- Safe Streets for Women

Creates New Panalties for Sex Crimes
* Creates now punalitios for sex offenders.
* Increases restitution for the victims of sex crimes.

Encourages Women to Prosscute Their Attackers
* Extends “rape shield law” protection to civil cases (e.g. sexual harassment cases) and all eriminal
casss {other than sexual assault cases whara it already applies) t6 bar embarrassing and irrelevant inquiries

into & victim's sexual history at trial.
* Bars the use of a woman's clothing to show, at trial, that the vietim incited or invited a suxual assault.

* Requires Statas to pay for rape exams.

Targets Places Most Dangerous for Wamen, Including Public Transit and Parks
* Authorizes $300 million for law enforcement efforts o combat violence against women, aiding police,

prosecutors and viclim advocates.
* Funds increased lighting and camera surveillance at bus stops, bus stations, subways and parking lots

and targets existing funds for increased lighting, emergency telephones and police in public parks.

Education and Prevention
* Authorizes $65 million for rape education, starting in junior high.

Establishes the “National Commission on Violenit Crime Against Women”
* Creates a commission to develop a national sirategy for combating vicience against women.

Title It -- Safe Homes for Women

Protects Women from Abusive Spouses
° Creates federal penalties for spouse abusers who cross state linas to continue their abuse.
* Requires all states 1o vniorce any “stay-away" order, regardlass of which state issues it,

Promotes Arrests of Abusive Spouses
* Authorizas $25 million for states thal promote the arrest of abusing spouses and expariment with new

tachniques to increase prosecution.

Provides More Money for Shelters
* Boosts funding for battered woman's shelers.

Establishes a National Domestic Violence Hotline
* Provides federal funding for a national domestic vivlence hotline {Senator Kennedy).

Increases Research and Data
* Authorizes research and incruases data collection on violence against women.

Title il -- Civil Rights for Women
Extends “Civil Rights” Protections to All Gender-Motivated Grimes
* Makas gender-hased assaulls a violation of tedsral civil rights laws.

* Allows victims of all falonies “motivated by gender™ to bring civil nghts suits againgt their agsalants.
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Title IV - Safe Campuses for Women

Funds Rape Prevention Programs
* Boosts to $20 million funding for the neediest colleges to fund campus rape education and prevantion
programs.

Title ¥ - Equal Justice for Women
Makes Courts Fairer by Training Judges

* Creatas training programs for State and Federal judges to raise awareness and increase sensitivity about
c7imes against women.
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.mother one night. She stormed out of the house

.punched me as hard as he could. My tooth went

lnp pUDLUN GLUBL ® NMUNDAY, DrLuipiur ¢, Lode

Where brulses
don’t belong

THE FOUR TEEN-AGE

girls sat around a conference ta-

% ble at Cambridge Rindge and
B Latin for their weekly support

-¥%. group on dating violence and

! sexual abuse. Their matter-of-

{Y¢ fact manner made their words

"> all the more chilling,

bei “Wewereatapark and I

~#'% said hi to another boy. S¢ my

boyﬁ':end smacked me. I hit him back. He hit me

again. I had a big bruise on my eye.” The girl is 4

feet 10 inches tall, 16 years old.

Said another girl: “This boy came over, real
mad. .. I opened the door, and he was yelling and
screaming at me. He shoock me. When boys do
things like that, you don't even tell your best
friend, because if the boy finds out, he might even
do something worse. I think a lot of girls are
walking around with a lot of secrets.”

Two years ago, when one of the girls was 14,
she broke up with her boyfriend. Just like bat-
tered wives, teen-age girls seem most at risk
when they try to leave a relationship. “He acted
like my father; I couldn't do this or wear that,”
the girl recalled. “When I broke up with him, he
threatened to kill me. He'd crank-call my house
all night. The police said they couldn’t do any-
thing. My mother finaily got an unlisted number.”

Another of the girls was arguing with her

just as a boy she had been dating came by. “He

through my skin,” said the girl. “I asked, ‘What
was that for? He said, ‘Den’t talk to your mother
like that' "

. The girls described being hxt with shoes, being
sexually fondled against their will, being punched
and slapped (“He didn't leave a bruise, just his
hand print," said one). A 15-year-old sighed.
“Girls go through a lot of stuff from guys,” she
said. Recently, some of that stuff has proved le-
thal. Fifteen-year-old Beth Brodie of Groveland
was allegedly murdered by a spurned teen-ager:
14-vear-old Amy Carnevale of Beverly was mur-
dered by her boyfriend.

Carole Sousa. who leads the Cambridge sup-
port group, is one of the few people in Greater
Boston dealing with violent relationships among
adolescenits. She is sponsored by Transition
House, a shelter for battered women, and
Emerge, a treatment program for batterers, both

in Cambridge. She visits schools. doing classroom
presentations and assisting support groups.
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. “This year, I’vebeenseemgmore girls in po-
tentm.lly lethal situations,” Sousa said. “A couple
of girls, P've said to myself, ‘'m going to read
about them in the newspaper.’ The violence is due
to more drugs, more access to weapons. And men
for good role models are absent in a lot of boys'
lives.”

" School adnumstrators have been slow to re-
spond to dating violence, Sousa said. Last year,
she said, one jealous boy pinned his girlfriend
against a wall at sehool, punched her repeatedly
and knocked her down. The principal saw it as
two kids fighting and suspended both. “She had
bruises, he had none,” Sousa recalled. “The boy
was told by a male counselor that the only reason
hé was suspended was because he was a boy.”

Another serious incident occurred when a
teen-age boy — who had a restraining order
against him - broke into a girl’s house as she was
taking a shower, Sousa said. He pulled the girl out
and beat her up. “The school handled it like, ‘Both
of you have to stay away from each other.’ There
was no recognition that there was a victim and
perpetrator,” Sousa said. The boy, whose father
was a Harvard professor, was later thrown out for
beating another boy with a bat.

Three eighth-grade boys at one school at-
tacked a girl, grabbing her breasts and reaching
ifiside her underwear to fondle her. “The principal
said it wasn't his position to judge who was at
fault,” Sousa said. So Sousa used a time-honored
weapon: “What if this girl's parents sue the
school?” The principal then agreed to an eight-
week counseling program for the boys, but said
they didn’t have to attend.

Sousa thinks defense lawyers are part of the
problem, too. The boys in that case bragged that
their lawyers told them it wasn't their fauit, that
the girl “asked” for it. Gentlemen - and ladies - of
the bar, this line is getting old, and juries aren’t
buying it like they used to, thank God.

Listen to Sousa’s conversation with one teen-
age boy. “I met this girl at a party, she was 12 or
13,” the boy said. “She was saying she didn't warnt
to, but she really did. So I did it. She was erying
and peed the bed.”

Sousa asked the boy why he didn’t step when
she said no.

“Because it was so sweet.” the boy replied.

Sweet, schmeet. It was rape, and the kid be-
longs in jail. Clearly, Sousa has her work cut out
for her. It would be nice if she could be cloned 100
times. And it would be nice if school administra-
tors would make her job a little easier by using
plain old common sense.

For mare information on the Dating Violence
Intervention Project, cail 868-8328.




Dating Violence: How to Talk to Perpetrators

A young perpetrator of dating violence or date rape is likely to have a variety of misconceptions
about himself, his girlfriend, and how to maintain a relationship. He is likely to project blame for
his violence onto his girlfriend and to deny his problem He is also likely to be a repeat offender.
He is not likely to ask for help or evento recognize he needs help. The following do’s and don’ts

are guidelines for individual interventions.

» Ask him specifically about the violence, without
using vague or general language like *fighting"
of *losing your temper.” Ask about specific
actions such as grabbing, restraining, pushing,
slapping, threats, using weapons, etc. This will
help him o be more specific and will also make
it clear that these acts are violent acts.

« Ask him about other kinds of abusive and
controliing behaviors such as yelling, criticizing,

making jealous accusations, and being possessive.

Point out that these are controlling acts that
have the effect of driving others away from him.

» Support kim for talking about his violence. Tefl
him it takes courage to face up fo problems.

e Help him to identify the effects and consequences

of violence. Besides the legal consequences,

violence creates resentment, spitefulness, and loss

of closeness. This may heip him to see how self-
defeating his abuse is. Ask if his violence has
helped his girifriend to fee closer fo him.

» Tell him that it's okay to feel angry, but there
is a difference tietween what he feels and what
he does. Ange and violence are net the same.

« Point out the differences between possessive
control and love. Love means respecting his
partner's rights and feelings, without using
intimidation or pressure factics.

Whex yru
hi s
yiur

Ceuprmi -
b1y,

« Be taken in by his excuses. He will probablyblame his
girlfriend for *provoking" his violence, or for “leading him on”
when there has been coerced sex. Keep in mind that abusers
often distort or mischaracterize their victim's behavior in

in order to justify their violence. For instance, he may

report that she was “provoking® him when she was simply
expressing anger or asserting herseif in some way. Point
out that regardless of her actions, viclence is not justified
and can only make matters worss. He may blame

alcohol. Tell him that alcohol does not cause him

to be violent, though it may prevent him from getting

the help he neads to deal with his violence. For this reason,
it may alsc be necessary for him to get help for his drinking.

« Agsume that it won't happen again. Tell him it probably
will happen again and may be worse the next time.
Abusers want a *quick fix" to their problems. During the
*hongymoen period” that follows many abuse incidents, the
abuser is remorseful and will swear he will naver be

violent again. But remorse, by itselt, does notiead to
change. Real change usually requires specialized
interventions. If you downplay the violence, it will likely
reinforce his minimization and denial.

» Threaten him with violence or physical punishment. This
will only reinforce his belief that violence is a good way of
solving problems. Instead, be firm and point out the
parsonal, social, and legal consequences of violence.

« Think that one good tatk will make him ronviolent. Refer
him for more help and make sure that he follows through
on the referral.




A victim of dating violence or date rape may be hesitant to disclose or talk about her situation fora
nurber of reasons. She may blame herself for the violence or be fearful that disclosure will bring
about further violence. She may minimize the violence for fear of losing him or fearing her par-
ents' reactions. She may be ashamed to disclose that she is going out with someone who abuses
her. Or she may think no one cares. The following are guidelines for responding sensitively to

individual victims in crisis situations.

» Assure her of confidentiality, and ask her per-
mission to tefl ariyone else. If vou feel you need to
report tha incident to police, child protective ser-
vices or other authorities, tet her know you're doing
this and work out & plan with her on how she can
maximize her safety.

» Ask questions that will help her recognize what has
happened {o her and fo identify it as abuss.

a Support her courage in asking for help or seeking
focus on what she wants, respecting her limits. 1f
she wants 1o remain in the relationship, don't tell
her that's wrong, but telf her you're worried for

her safety and help her to see the risks. If she
says she wanits closeness, hsip her to see if

she's truly getting that from her boyfriend.

» Help her fo recognize his excuses for abuse. He
(and she) may blame alcohol. Tell her that even
though he may have a drinking problem, alcohol
doesn’t cause him to be violent. He may tell her
that he “loses contral,” Tell her that abuse is not
being *out of control;” it is controliing behavios.
He may blame her for “provoking him." Help
her to see that her words and actions do not
justify violence. He may have told her that he
wouldn't be violently possessive or jealous
uniess he loved her. Tell her that jealousy and
possessiveness do not equal love.

~ Tts not your
g c—,.\f,n—_ hoone
v deserves
1o be

« Assunie she wants {0 leave or assume that you know what's
best for her. This may make her afraid of disappointing

or angering you. While the boyfriend is the perpetrator, you
become the rescuer if you try to control her. This kind of
response reinforces her role as a victim.

» Ask hier what she did fo “provoke him.” This will only
reinforce any feelings of self-blame that she may already
have and prevent her from expecting him to take
responsibiiity far his violence.

« Talk to her and him together. This wiil make her more
fearful of opening up since it places her in the position of
having to placate him. Dor't talk to him at all without her
permission. You may be jeopardizing her safety.

» Take second-hand information,
» Pressure her into making decisions. Remember, she is

is already under a lot of stress and is probably feeling much
pressure from him.




M.G.L. Chapter 112: Physicians and Surgeons

M.G.L. Chapter 112, Section 12A % : Rape Reporting Law:

Every physician attending, tresating, or examining a victim
of rape or sexual assault, or, whenever any such case is
treated in a hospital, sanitorium or other institution, the
manager, superintendent or other person in charge thereof,
shall report such case at once to the commissioner of public
safety and to the police of the town where the rape or sexual
assault accurred but shall not include the victim's name,
address, or any other identifying information. The report
shall describe the general area where the attack occurred.

Whoever violates any provision of this section shall be
punished by a fine of not less than fifty dollars nor more than

one hundred dollars.
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Massachusetts Rape Shield Law, M.G.L. c. 233, s. 21B

§ 21B. Evidence of Victim'’s Sexual Conduct.

Evidence of the reputation of a victim's sexual conduct shall not be
admissible in any investigation or proceeding before a grand jury or
any court of the commonwealth for a violation of sections thirteen B,
thirteen F, thirteen H, twenty-two, twenty-two A, twenty-three.
twenty-four and twenty-four B of chapter two hundred and sixty-five
or section five of chapter two hundred and seventy-two. Evidence of
specific instances of a victim's sexual conduct in such an investigation
or proceeding shall not be admissible except avidence of the victim's
sexual conduct with the defendant or evidence of recent conduct of
the victim alleged to be the cause of any physical feature. characteris-
tic, or condition of the victim: prowded however, that such evidence
shail be admissible only aftcs an in camera hearing on a written

motion for admission of same and an offer of prooi. If, after said
hearing, the court finds that the weight and relevancy of said
evidence is sufficient to outweigh its prejudicial effect to the victim,
the evidence shall be admitted; otherwise not. If the proceeding is a
trial with jury, said hearing shall be held in the absence of the jury.
The finding of the court shall be in writing and filed but shall not be
made available to the jury. (1977 110; 1983, 367.)
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SEXUAL ASSAULT RECORDS

M.G.L. Chapt 41: iti wn Districts

f rape and

M.G.L. Chapter 41 e n 97D: f£i iali
related offenses; violations; penalties:

All reports of rape and sexual assault or attempts to
commit such .offenses and all conversations between police
officers and victimé of said offenses shall not be public
reports and shall be maintained by the police departments in a
manner which will ensure their confidentiality. Whoever
violates any provision of this section shall be punished by
imprisonment for not more than one year or by a fine of not

more than one thousand dollars, or both.

M.G.L. Chapter 265, Section 24C

265 § 24C. Victim's name; confidentiality

That portion of the records of a court or any police department of the
commonwealth or any of its political subdivisions, which contains the name
of the victim in an arrest, investigation or complaint for rape or assault with
intent to rape under section thirteen B, twenty-two, twenty-two A, twenty-
three, twenty-four or twenty-four B, inclusive, of chapter two hundred and
sixty-five, shall be withheld from public inspection, except with the consent of
a justice of such court where the complaint or indictment is or would be
prosecuted. '

Said portion of such court record or police record shall not be deemed to be
a public record under the provisions of section seven of chapter four.

Except as otherwise provided in this section, it shall be unlawful to publish,
disseminate cr otherwise disclose the name of any individual identified as an
alleged victim of any of the offenses described in the first paragraph. A
violation of this section shall be punishable by a fine of not less than two
thousand five hundred dollars nor more than ten thousand dollars.

Added by St.1986, c. 234. Amended by St.1987, c. 177, §§ 1, 2.
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RADCLIFFE COLLEGE Ten Garden Street, Cambridge, Massachusetts 02138 (617) 495-8601
Office of the President

November 14, 1990

Dear Directors Radcliffe Union of Students, Response, and Presenters at the November 7
Administrative Board Meeting,

Let me repeat for all of you what I expressed to Annic Blais and others of you at the
meeting with the Administrative Board of Harvard and Radcliffe Colleges last Wednesday:
The meetng was, I believe, a very important step in improving the campus environment for
wornen. The student presentations were superbly organized and articulated; they were
powerful in their content and in their quiet, but intense delivery, The discussion which
followed was a good one, yielding important informaton and clarification fromm Ad Board
members and demonstrating the willingness of administrators, faculty and students alike to
search for effective improvements in both preventive educaton and judicial processes. -

I believe strongly that date rape is repugnant in any environment, but it is especially
$0 in 3 university community, where trust and mutual respect are essential to our purposes.
1 also believe that since this is an institution of leaming whose students come from many
different backgrounds, with high expectations as well as uncertainties, we should make
very clear at the outset what the standards of behavior are here. We should make quite
clear that there is no room for violence in cur interpersonal relationships. We should also
search for the causes of stress and aggression and find ways to overcome them and develop

constructive ways to minirnize their negative effects,

Further, let me make very explicit that I believe that resolving the issue of date or
acquaintance rape is central in the social transformation to incorporate women fully in
society. When we have convinced both men and women that intimate sexual relationships
must involve genuinely mutual consent and that neither party has the right to proceed
without that consent, we will have accomplished a fundamental change in attiude. From
this change other valuable improvements in living, leaming and working environments, for
both men and women, will follow. That this standard is new, that it changes centuries of
contrary thought and behavior, must not deflect our insistence on its rightful place at last.

The judicial processes are one critical element in communicating clearly this
standard of behavior, Preventive education is even more important because victims of rape
not only suffer the rauma of the event, but also the pain of suffering thereafter in silence or
the pain of the procedures of justice, however sensitively they are executed.

Part of the mission of Radcliffe College is advocacy for women in the
Harvard/Radcliffe community. That advocacy takes many forms, Much of it, indeed
perhaps the most effective efforts, are not visible to the general student population. That
lack of visibility does not mean that the advocacy is lacking or ineffective, Let me assure
you that I look for and take advantage of opportunities to press my advocacy for women
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(2)

and, in particular, my views about date rape, in my interactions with faculty, students, and
administrators, and I do not carry the responsibility alone. My colleagues at Radcliffe
pursue advocacy in vigorous, creative ways. I am pleased to note that even in the short

- time I have been here, I have seen progress.

I will continue to pursue the interests of women students with vigor. And,
recognizing how students crave evidence of such support, I will also look for effective new
ways to make our efforts more explicit. 1 hope this letter will serve as a useful first step. I
invite your suggestions of credible and effective mechanisms for Radcliffe's
communication with students.

Again, let me congratulate the Radcliffe Union of Students, Respouse, Women's
Center, and the Bisexual, Gay and Lesbian Student Association on a job well done.

Sincerely,
Linda §. Wilson
President

cc:  Administrative Board of Harvard
& Radcliffe Colleges
Dean Jewett
Janet Vigianni
Narncy-Beth Sheerr
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STARTLING FACTS ABOUT RAPE

*Rapeisacrimeofviclencemotivated by a need to show poweroverortoexpressangeragainst
another person. Sex is used as the weapon.

*Rape is no respecter of age. Victims range in age from several days to over 100.

*Rape is no respecter of gender. Boys and men are raped by heterosexual men who want to
show power or to express anger. An estimated 1 out of every 12 rape victims is male
(National Crime Survey, 1989).

*Rape is no respecter of relationship. A woman’s risk of being raped by someone she knows
is 4 times greater than being raped by a stranger (Robin Warshaw, I Never Called It
Rape, 1988).

°In 1989, 94,504 rapes were reported in the US. Based on reports to police, 16 rapes are
attempted and 10 women are raped every hour (FBI Uniform Crime Report, 1989).

oFor yearsfollowing a rape, 60% of rape victims experience post traumatic stress disorder and
16% still suffer with emotional problems 15 years following the rape (HRS Rape
Awareness Program, Tallahassee, FL, 1987).

*Rdpe is the most underreported violent crime, with only 5% to 20% reporting (Helen

Benedict, Recoverv: How To Survive Sexual Assauit, 1985).

*1 woman in 3 will be raped in her lifetime (Los Angeles Commission on Assaults Against
Women, 1985).

1in 4 girls and 1 in 7 boys will have been sexually assaulted by age 18 (Russell, 1883;
Finkelhor, 1978; Sgroi, 1978).

*10% of all rape victims are under age 5 (Robert Geiser, The Hidden Victim: The Sexual Abuse

of Children, 1979).

*27% of girls aged 15 to 19 have been victims of rape or attempted rape. 84% of these vicims
knew their attacker (Ko=z. 1987).

»83% of child molesters are heterosexual; the remaining 17% are bisexual (A. Nicholas Grotk.
Whv Men Rape, 19789).

*10% to 14% of all married women have been raped by their husbands (Diana Russeli, Rape
in Marriage, 1983).

»Offenders who begin their sexual victimization “careers” in the teenage years commit an
average of 380 sexual crimes by the time they are caught as adults (Abel, Mittleman,

and Becker, 1984).
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Statistics from the National Coalition Against Sexual Assauit
For more information, Contact the Educator/Advocate Program at 545-3474




THIRD PARTY SEXUAL ASSAULT RFPORT

Massachusetts Institute of Technology
Campus Police Department

The purpese of this form is to assist the cainpus police with statistical information when a victim does not
want to report a sexual assault formally to the police. This form should only be utilized if the victim

agrees to have this information released to the campus palice.

1. Date of Report: Time:
2. Date of Assault: Time:
3 Sex of Yictim? ____Female ____Male Age of Yictim?e——
I Victim/Survivor Assault Info continued:

4, Affiliation o Institute 8.
(1)  Undergraduate
(2)  Graduate
(3)  Faculty

(4) Staff
(5) Not Affiliated
(6)  Other
5. Yictim Lives: 9,
(1)  Dorm

(2) Frat/ILG
(3)  Off Campus

6. Race/Ethnicity

(1) White
(2) Black
(3)  Asian

(4)  Hispanic
(5)  Native American

(6) Mixed
(7)  Other
it. Assault 10.
7. Type of cosrcion/force involved
(circie all that apply)
(1)  Verbal

(2)  Physical
(3)  Presenceof aweapon -

(4)  Threat of Death 1.

(S)  Abduction
(6)  Other
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Reported Assault (circle all that apply)
(1)  Completed Rape
(1a) Penetration yes no
(1b) vaginal, oral, anal
(2)  Attempted Rape
(3)  Sexual Assault (Physical)
(4)  Sexual Assault (Verbal)

Place Where Assault Occurred
(circle al) that apply)

(1) Victim’s House

(2)  Offender's Home

(3)  Fraternity:

(4)  Sorority:
(S)  Residence Hall:

(6)  Public Campus Facility (gym,
library, other)

(7)  ParkingLot:

(8)  Outdoors:

{9)  Car/VYehicle

(10) Workpiace

(11) Other

Was victim using drugs/alcohol
at time of assault?

(1) Yes (Alcohol - Drugs)
(2) No (Alcohol - Drugs)

If Yes, did victim feel pressured
to consume/use? Yes - No



College Men as Perpetrators of
Acquaintance Rape and Sexual Assault:
A Review of Recent Research

Alan Berkowitz, PhD

Abstract. This article reviews literature since 1980 on college
men as perpetrators of acquaintance rape and other forms of
sexual assault. Topics include (1) the definition and incidence
of acquaintance rape and sexual assault; (2) perpetrator char-
acteristics; (3) situations associated with sexual assault; and (4)
men's misperception of women’s sexual intent. An integrated
theory of sexual assauit is proposed, along with implications
for the development of effective rape-prevention programs for
men.

Key Words. acquaintance rape, rape prevention, sexual
assault

substantial proportion of college women are at

risk of becoming victims of acquaintance rape

on campus. Prevalence figures range from 15%

10 44%,' and even greater numbers of women experience

other forms of sexual assault. Although this review and

most other research examine heterosexual dating situa-

tions, there is evidence that acquaintance rape occurs at
similar rates among gay men and lesbian women.?

QOutreach programs and prevention strategies devel-

oped to address this problem have focused primarily on

reducing women’s risk of sexual victimization or have

used coeducational audiences in an effort to examine

the social and interpersonal behaviors associated with

rape. Despite the existence of a substantial literature -

identifying arttitudes, behaviors, and personal character-
istics of college men who are prone to commit sexual as-
sault, few programs that focus on men's issues in rela-
tion to acquaintance rape have been developad specifi-
cally for all-male groups.

This article reviews literature on college men as perpe-
trators of sexual assault, including acquaintance rape,
with particular emphasis onr research completed since
1980; proposes an integrated theory of sexual assault;

Alan Berkowitz is director of the Hubbs Counseling Center
at Hobart and William Smith Colleges in Geneva, New York.

VOL 40, JANUARY 1992 -82~

and discusses implications for developing rape preven-
tion programs for men.

Definition and Incidence of Male Sexua! Assault

Sexual assault occurs when one person is sexually in-
timate with another without the consent of the second
party. Sexually assaultive behaviors can be placed on a
continuum according to the degree of force or coercion
involved. They include behaviors such as ignoring in-
dications that intimacy is not mutual, threatening nega-
tive consequences or use of force, or using force to ob-
tain sexual intimacy. Rape is the most extreme form of
sexual assault. In most states, rape is defined as penetra-
tion without the victirn's consent.

Most studies of the frequency of sexual assault among
college students indicate that from 25% to 60% of col-
lege men have engaged in some form of sexually coer-
cive behavior. In one survey by Rapaport and Burk-
hart,? only 39% of the men sampled denied coercive in-
volvement; 28% admitted to having used a coercive
method at least once; and 15% admitted they had forced
a woman to have intercourse at least once. Koss and
others,** using data from a large, nationally representa-
tive sample of college and university students, found
that 25% of the male respondents had been involved in
some form of sexual assault since age 14.

Muehlenhard™* has conducted a number of interest-
ing studies that examine the prevalence of sexual assault
among college students in relation to a variety of predis-
posing factors. In one study, 57% of the men admitted
to perpetrating sexual assault, with 51% reporting an in-
cident during college. The most frequent means these
men employed was simply to ignore their victim when
she protested or said “no.”” Rapaport and Burkhar,’ in
the study cited above, also noted that most incidents of
sexual assault perpetrated by college men involved ig-
noring the victim’s protests rather than using violence or
overt force. Muehlenhard and Schrag'® recent!y provid-
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ed an excellent review of the different forms of nonvio-
lent sexual coercion experienced by women.

Koss*? noted that the incidents of sexual assault ad-
mitted to by college men are not sufficient to account
for all of the victimization experiences reported in her
survey. This phenomenon was found to be due to under-
reporting of perpetratars rather than to actions of a few
extremely sexually active men victimizing large numbers
of women. . :

Another behavior noted in the literature is men’s re-
ports of engaging in sexual activity against their own
wishes. In a recent study, Muehlenhard and Cook!
found that almost two thirds of the men surveyed had
engaged in unwanied intercourse, primarily because of
male peer pressure or wanting to be popular. Similar re-
sults were obtained in another study in which 14% of
the male students reported having bezn forced to have
intercourse against their will, and 17% that they had
been pressured 1o have sexual contact when they did not
desire it.!!

An integrated Theory of Sexual Assauit

Various theoretical models have been proposed to ex-
plain the occurrence of sexual assault. A growing num-
ber of rescarchers and theorists have suggested that sex-
ual assault is the resuit of normal socialization processes
that men experience. This sociocultural approach places
rape on a continuum of sexually assaultive behaviors
without defining rape as a deviant act committed by
atypical individuals.”? A great deai of research supports
lhlS modc!.""”"‘

Other theoretical models have focused on the person-
ality characteristics and behaviors of the perpetrator
and/or the victim, situations in which assauits are more
likely to occur, and patterns of misinterpretation and
miscomumnunication about sexual iatimacy between
women and men. As evidence documenting the impor-
tance of all of these variables has accrued, researchers
have argued far a multivariate model of sexual assauit
that considers the relative roles of all the variables.

Rapaport and Posey"®29 argued for such a model in
their recent review of the literature on sexually coercive
college males:

Rape concepts and rape research should focus on a com-
plex model wherein personality characteristics, situa-
tional factors, and socialization zll play a role in the
deveiopment of sexual coerciveness in general and rape in
particular.

A multivariate approach can be used to explain dif-
ferences among men on variables related to the likeli-
hood of committing a sexual assault and can help to
identify those with a greater propensity to rape (see Fiz-
ure 1). Although all components of the model need not
be present for a sexual assault to occur, there is cvidence
that their presence can be used 1o predict the likelihood
of sexual assault.

This model of sexual assault considers the relative in-
fluence of perpetrator characteristics, situational
variables associated with sexual assault, the degree to
which the perpetrator misperceives the sexual intent of

.. his parntner, and victim characteristics associated with
women's increased risk of victimization. A discussion of

risk factors for women's victimization is ouiside the
scope of this review, but readers wiil find that a con-
siderable literature exists on this topic.'>"

Figure | illustrates a possible causal relationship be-
tween the different factors in the model. The perpetra-
tor’s auitudes, beliefs, and socialization experiences
define for him conditions in which he would be willing
to assault an acguaintance sexually or to believe that
assault was justifiable. Other perpetrator characteris-

tics, including personality and early sexual experiences,

may create a willingness or greater likelihood of acting
on these beliefs and attitudes. Situational variables—
what actually happens in the context of 2 date or social
interaction with a female acquaintance-—can serve as
triggers for the perpetrator, leading him 16 conclude
that continued sexual aggression is justified. His mis-
reading of these situational cues may cause him to mis-

FIGURE 1
An Integrative Medel of Sexual Assault and Acgquaintance Hape
Perpetrator’s socialization .
. Perpetrator’s

expenences, beliefs, and + p:f:n:ﬁty \

auitudes toward sexuality
Siwational Perpetrator's Increased
characteristics + | misperception <! likelihood of
of dauing activity of victim’s intent sexual assault

Victim's socialization Victim's

experiences, beliefs, and + sonality /

sttitudes toward sexuality pe
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interpret his partner’s sexual intent, incorrectly attribut-
ing to her a similar interest in sexual intimacy. For ex-
ample, a man may be socialized to believe that women
do not really mean it when they say ‘‘no’’ to sexual ad-
vances. A man who adheres to this belief will probably
overlook a negative verbal response to his attempts at
sexual intimacy, especially if he is somewhat irresponsi-
ble, impulsive, or traditional in his sex role attitudes.
The assumption that *‘no means yes’* will then lead him
to misperceive his partner's sexual intent.

This model assumes that most college men who com-
mit acquaintance rape and other forms of sexual assault
do not define their behavior as such and are, therefore,
able to justify their actions to themselves and others.
The unwillingness or inability of rapists to label their ac-
tions correctly has been documented in a number of
studies,”™* and there is considerable research sug-
gesting that the relationship between predictor variables
and the occurrence of sexual assault is much stronger
for perpetrators than it is for victims.

Perpetrator Characteristics

Men grow up in an environment that supports the ob-
jectification of women and encourages them to behave
in ways that are sometimes violent and coercive. Many
college men admit, for example, that they would be will-
ing to commit sexua! assault under certain conditions.
These actions logically follow from men’s socialization
into traditional gender roles. Such gender socialization
experiences, however, are not sufficient to explain the
occurrence of sexual assault because many men do not
act on these cultural messages. Rape-supportive atti-
tudes and beliefs may create a potential for engaging in
sexual assault that is reinforced by personality charac-
teristics and early sexual experiences. Studies thar evalu-
ate the role of perpetrator characteristics in pre-
disposing men to condone or engage in sexually ag-
gressive acts are summarized below.

Male socialization. Many theorists have argued that
the socialization of American men encourages a com-
plex of attitudes and behaviors that predispose them to
dominate and abuse women and other men in a variety
of ways. Brannon and David's® analysis of the male sex
role included the following components: {1) avoid act-
ing in ways that can be seen as feminine (‘*‘no sissy
stuff™’); (2) strive for power, status, and control (“*be a
big wheel’"); (3) act tough and unemotional (**be a stur-
dy oak''); and (4) be aggressive and take risks (*‘give
'em hell”").

Relationships with women and sexuality, in particu-
lar, provide a sphere for the enactment and confirma-
tion of thess traditional gender role expectations. Be-
cause formation of a gendered and sexual identity is one
of the impornant developmental tasks for young adults,?
sex role prescriptions may take on particular importance
for college men between the ages of 18 and 25 years.
Such normative gender roles assign men the role of *‘ag-
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gressor”” and women the role of ‘‘gatekeeper’’ with re-
spect to issues of sexual intimacy. O'Neil® has referred
to the totality of these male sex role behaviors and at-
titudes as the **masculine mystique.”’

These authors and others in the academic disciplines
of women's studies and men’s studies have argued that
sex role sccialization provides men with permission to
commit sexual abuse and creates a cognitive framework
that allows them to justify similar behavior among male
peers. Men feel pressure from other men to be sexual as
a means of confirming their masculinity. In conversa-
tions with other men, they frequently emphasize their
sexual experiences. These pressures may also result in
men's participation in sexual encounters that they later
regret.

Attitudes. As a result of their socialization experiences,
men may develop attitudes and belief systems that allow
them to justify sexual assault or not define it as such. In
a number of studies, men who accepted stereotypical
myths about rape, held adversarial views about relation-
ships between men and women, condoned violence
against women, or held traditional attitudes about sex
roles were found to be more tolerant of rape, more
blaming of rape victims, and more likely to rape if they
could be assured that no one would find out.”* Ad-
herence to these rape-supportive attitudes has also been
associated with actual experience as a perpetrator.’-"
Muehlenhard et al, in a frequently cited study, found
that men perceived rape 1o be more justified if the cou-
ple went to the man’s apariment, if the woman asked
the man out, and if the man paid all of the expenses for
the date. Although most men adhere to these attitudes
to some extent, those men who scored as more tradi-
tional in their sex role attitudes were even more likely to
view rape as justifiable in these conditions.*

Rape-supportive attitudes may take the form of be-
liefs in rape myths. A rape myth has been defined as
“prejudice, stereotyped or false belief about rape, rape
victims, and rapists.”’>®* These myths can include be-
lieving that the victim wanted or deserved to be assault-
ed, that no harm was done, or that sexual assault never
happened.® Rape myths have been found to be widely
held by men in the general population.”* In one study,
the rape myth most frequently associated with sexual
assault was men’s belief in the *‘token no’’ hypothesis,
that is, that ‘‘no does not mean no.''® Another belief
strongly correlated with sexual assault in this study was
men's belief that violence is an acceptabie response to
women who ‘‘lead men on.'* Belief in such rape myths
has been strongly correlated with coliege men’s will-
ingness to justify rape in a number of studies.

The following statement by Steven Box'**'® provides
an excellent description of men's socialization into coer-
cive sexuality:

Masculine sex-role socialization is a cultural precondition
of rape because, first, it reduces women in men’s minds
to the status of sex objects, and second, it instructs men
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to be prepared for strong, even if deceitful, resistence.
.« . Thus, in pursuing '‘normal’’ sexual relationships,
men often find themselves in a situation where a reluciant
female has to be overcome, not only because that's what
‘‘real men"' do, but because that's what *‘real’’ women
really want. In other words, *‘normal’’ and “‘coercive”
sexual encounters become 50 fused in the masculine mys-
tique that it becomes possible to see rape as not only nor-
- mal, but even desired by the victim. _

Personality characteristics and early sexual expe-
rience, The belief that rape perpetrators are psycholog-
ically disturbed individuals who differ from more “‘nor-
mal’ men has not been supported in most studies,
which show that men without evidence of psychological
disturbance have been found as likely to commit sexual
assault. More recent studies, however, suggest that cer-
tain personality characteristics or childhood experiences
may act as predisposing factors for sexual aggression
without being an indicator of overt psychopathology.
Koss and Dinero® found that men who perpetrated se-
vere sexual aggression had their first sexual experience
at a younger age and reported earlier and more frequent
childhood sexual experiences, both forced and volun-
tary. These men were also characterized by greater hos-
tility toward women. Otliey researchers have found sex-
ually coercive behavior to be associated with character-
istics of irresponsibility, lack of social conscience, val-
ues legitimizing aggression against women,® and a need
for dominance over sexual partners,” These results pro-
vide support for a developmental sequence of sexual ag-
gression, with early experiences and personality charac-
teristics serving as preconditions of sexual violence in
the presence of facilitating environmental conditions.®

Situational Risk Factors

The aforementioned predisposing factors exist within
the perpetrator as personality characteristics, artitudes,
and belief systems about sexuality. They may be triggered
by actual situations that are interpreted as justifying sex-
ual intimacy. Thus, another set of risk factors for sexual
assault relates to characteristics of the actual dating situa-
tion. Situations or characteristics ¢! dates that have been
empirically correlated with sexual assault include those
associated with men's increased control or dominance
(such as date location and activity, who initiates and who
pays, and mode of transportation); alcohol and other
drug uce; the nature of the victim-perpetrator relation-
ship; and peer support or enabling behaviars.

Control and dominance issues. Muchlenhard and
Linton’ reported that men who initiated the date, paid
all expenses, and provided transportation were more
likely to be sexually aggressive. Engaging in these activi-
ties gives men a greater ability 10 define what happens
during a date and reflects the existing disparities in pow-
er between men and women within society at large.! The
phenomenon of “parking’’ (engaging in intimate behav-
ior in a car or truck), which was strongly correlated with
sexual assault in one study,’ illustrates this dynamic.

Parking usually occurs in the man’s car in an isolated
place, providing him with considerably more control
than his date has over what happens.

Alcohol and other drug use. Alcohol or other drug
use is frequently associated with sexual assauits on col-
lege campuses.™? In one study, frequent use of alco-
hol and other drugs was associated with more serious in-
cidents of sexual assault and was one of the four strong-
est predictors of rape among college women.' Avobey®
has suggested that use of alcohol increases the chances
that sexual intent will be misperceived, can be used to
justify sexually aggressive behavior, and can impair
men’s and women’s abilities to communicate their in-
tentions effectively. Other studies have documented that
both men and women adhere to a double standard—
men are perceived as less responsible and women as
more respansible for what happens when one or both

. parties drink alcohol before a sexual assault.” The re-

sults of one recent study suggest that unwanted sexual
experiences as a result of zlcohol use are commonplace
for both men and women: approximately 25% of both
genders reported having this happen at least once within
the past year, and 15% of men and 10% of wemen more
than once.”

Victim-perpetrator relationship. Another situational
variable is the perpetrator's relationship to the victim.
In one study, most incidents of sexual assault in college
occurred between men and women who had known each
other for at least a year.” In another study, 42% of vic-
tims had sex with their perpetrator at a later time.’
These studies contradict the belief that sexual assault

) commonly occurs among strangers rather than among

individuals in a more ongoing relationship.

Close-knit male peer groups and gang rape. Koss
and Dinero® found a relationship between the degree of
sexual assault and the perpetrator’s use of violent and
degrading pornography or involvemen: in peer groups
that reinforced views of women as highly sexualized ob-

jects, Fraternities have often been used as an example of -

a highly intensive male peer environment that reinforces
such rape-supportive attitudes and behaviors. Manin
and Hummer* advanced this hypothesis in an article on
fraternities and campus rape, noting the likelihood of
sexual abuse in an environment that promotes narrow,
stereotypical conceptions of masculinity, encouragés

use of alcohol 10 overcome women’s sexual reluctance, .

and emphasizes violence, force, and competition in rela-
tionships.

Most gang rapes that occur in college environments
are perpetrated by male members of such groups. In one
review of alleged gang rapes by college students since
1980, 22 out of 24 documented cases were perpetraied
by members of fraternities or intercollegiate athletic
teamns.” Membership in such groups may “‘protect a
perpetrator from doubts about the propriety of his be-
havior,”"*®'*? especially. when such groups are associ-
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ated with high status and special privileges on campus.
Participation in or observation of group sexual assaults
may also serve 1o increase group cohesiveness and re-
solve doubts about heterosexuality created by close, in-
timate relationships with other men.

Misperceptions of Sexual Intent

Antonia Abbey and her colleagues have shown that
college men and women interpret sexual and nonverbal
cues differently, with men typically overestimating
women's sexual availability and interest.** For exam-
ple, men are more likely than women to perceive male
and female stimulus persons as seductive and are more
likely to report sexual attraction toward opposite-sex
targets.’ These results were supported in two follow-up
studies in which stimulus situations were varied in rela-
tion to a wide variety of situational cues, including re-
vealingness of the target's clothing, interpersonal dis-
tance, eye contact and touch, and sex composition of
the dyad.’» Shotland and Craig,” in a related study,
found that although both genders make distinctions be-
tween “‘friendly’’ and “‘interested’” behavior, men have
a much lower threshold for the perception of sexual in-
tent. Muehlenhard reported similar results: ‘‘No matter
who initiated the date, who paid, or where the couple
went, men were always more likely than women to inter-
pret the behavior as a sign that women wanted sex, "%

FIGURE 2 .
Factors Associated With increased Risk of
Commiting Sexual Assault

1. Perpetrator Characteristics

A. Attitudes and Socialization Experiences
1. Belief in rape myths
2. Adversarial view of general relations
3. Traditional gender roies

B. Personality Characteristics
1. Hostility toward women
2. Irresponsibility
3. Lack of social conscience
4. Acceptance of violence against women
5. Need to dominate

C. Participation in close-knit all-male groups
emphasizing I-A and I-B.

I1. Situational Risk Factors

A. Date location and activity

B. Man initiates and pays

C. Alcohol and other drug use

D. Ongoing relationship with victim
E. Peer group support

F. Dress

G. Power differential

111. Misperception of Sexual Intent Based on
A. Friendliness

B. Attractiveness
C. Other situational risk factors (1I-A-11-G)
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Men who commit a sexual assault have often misper-
ceived their victim’s sexual intent. In one study of actual
dating expericnces, men who perpetrated a sexual as-
sault reported feeling “’led on,” in part because they
perceived their female partners to be dressed more sug-
gestively than usual.” Koss reported that men who com-
mitted a sexual assauit did not define their behavicr as
rape, placed equal responsibility on their partners for
what happened, and said they were willing to engage in
similar behavior again. These perpetrators also dis-
agreed with their victims about the extent to which force
was used and resisted.’

This research points to a considerable gender gap in
men's and women’'s interpretations of heterosexual
dating behaviors, a gap that has led some to define
cross-gender communication as a form of cross-cultural
communication.* The studies reviewed here indicate
that men are much more willing than are women to in-
terpret a variety of behaviors as indicative of sexual in-
terest, even when the stimuli are very subtle, and espe-
cially when they are ambiguous. Men see attributes in
women such as friendliness, revealingness of clothing,
and attractiveness as seductive when these same behav-
jors are not perceived this way by women. These differ-
ences in the perception of sexual intent set the stage for
misunderstanding and misinterpretation in heterosexual
dating situations and may result in men’s perceiving a
green light when none exists.

Implications for Rape
Prevention Programming

Recent research suggests that rape is best understood
as an extreme on a continuum of sexually assaultive be-
haviors; that sexual assault is engaped in by many men
and may be somewhat normative; and that sexual as-
sault is best understood as occurring in a sociocultural
environment that promotes rape-supportive attitudes
and socializes men to adhere to them. Many men may
report engaging in unwanted sexual activity, in part as a
result of peer pressure to be sexually active. The pro-
posed model shown in Figure 1 describes the relation-
ship of the different factors that have been associated
with men’s likelihood of committing a sexual assault.
The components of each factor, including perpetrator
characteristics (attitudes, socialization experiences, and
personality characteristics), situational risk factors, and
variables contributing to the misperception of sexual in-
tent are summarized in Figure 2.

From this review, a number of conclusions can be
drawn with respect to the design and development of ef-
fective rape prevention programs for men. Such pro-
grams should obviously address the different risk fac-
tors asscciated with men’s willingness to condone or
engage in sexual assault. This may include defining rape
and sexual assault, challenging rape myths, understand-
ing male socialization experiences, and encouraging
men to confront peers who express adherence to rape-
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supportive beliefs. . Interventions designed to have an
impact on situational contributors to sexual assault, in-
cluding campus substance abuse patterns and policy, are
also indicated by the present review,

Because most of the variables predicting men’s likeli-
hood of committing a sexual assault are associated with
experiences in all-male environments or with close male
peers, efforts to change male attitudes and behavior
may be more effective in all-male groups. In fact, rape
prevention programs that focus exclusively on women
may serve to reinforce attitudes and belief systems that
allow men to deny responsibility for the problem. Simi-
larly, coed discussion groups or workshop formats may
unintentionally reinforce differences between men and
women and adversarial views of male-female relation-
ships that. are associated with men’s increased proclivity
to rape. in contrast, all-male workshops can create a
safe environment where men can discuss the attitudes
and behaviors that make them potentizl perpetrators
and can be encouraged to take action to stop rape. Peer-
facilitated groups that use respested campus leaders as
role models may be particularly effective in generating
positive peer pressure against rape and for modeling
alternatives to traditiona! male sexist behavior. Such
workshop formats can also be used to encourage men
who do not adhere 10 rape-supportive beliefs and at-
titudes to speak out and have their views represented
among the diversity of male viewpoints.

in summary, the causes of sexual assauit are complex
and incorporate a wide range of experiences, attitudes,
and cognitions among men. Rape prevention is clearly a
men's issue, and we need prevention programs that
draw on relevant research to help men begin a process of
self-examination and change.
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Drugs and Alcohol: Use ond Abuse -



M.G.L. Chapter 138, Sections 34 through 34C

ALCOGHOLIC LIQUORS 138 §34
PERSONS UNDER CERTAIN AGE
Caption editorially modijied

§ 34. Sale, delivery or furnishing alcoholic beverages to persons under
twenty-one years of age; employment of persons under eighteen
years of age

No person shall receive a license or permit under this chapter who is under
twenty-one years of age. Whoever makes a sale or delivery of any alcoholic
beverages or alcohol to any person under twenty-one years of age, either for
his own use or for the use of his parent or any other person, or whoever,
being a patron of an establishment licensed under section twelve or fifteen,
delivers or procures to be delivered in any public room or area of such
establishment if licensed under section twelve, fifteen, nineteen B or nineteen
C, or in any area of such establishment if licensed under section fifteen,
nineteen B or nineteen C, any such beverages or alcohol to or for use of a
person who he knows or has reason to believe to be under twenty-one years of
age or whoever procures any such beverages or alcohol for a person under
twenty-one years of age in any establishment licensed under section twelve, or
procures any such beverage or alcohol for a person under twenty-one years of
age who is not his child, ward or spouse in any establishment licensed under
said section fifteen, nineteen B or nineteen C shall be punished by a fine of
not more than two thousand dollars or by imprisonment for not more than
six months, or both. Nothing in this section shall prohibit,any person
licensed under this chapter from employing any person eighteen years of age
or older for the direct handling and selling of alccholic beverages or alcohol.

Notwithstanding the provisions of clause (14) of section sixty-two of chapter
one hundred and forty-nine, any licensee under this chapter may employ a
person under the age of eighteen who does not directly handle, sell, mix or
serve alcohol or alcoholic beverages.

Added by St.1933, Ex.Sess., c. 376, § 2. Amended by St.1935, c. 440, § 34; St.1936, c.
171;- St.1937, c. 424, § 5; St.1943, c. 542, § 15; St.1962, c. 354; St.1972, c. 155, § 2;
St.1977, ¢. 929, § 14; St.1979, c. 15, § 6; St.1980, c. 193; St.1982, c. 97; St.1982, c. 627,
§ 13; St.1984, c. 312, § 5: St.1988, c. 149.
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§ 34A, Persons under twenty-one years; purchase or attempt to pur
chase alcoholic beverages

Any person under twenty-one years of age who purchases or attempts 10
purchase alcoholic beverages or alcohol, or makes arrangements with any
person to purchase or in any way procure such beverages, or who willfully
misrepresents his age, or in any way alters, defaces or otherwise falsifies his
identification offered as proof of age, with the intent of purchasing alcoholic
beverages, either for his own use or for the use of any other person sh
punished by a fine of three hundred dollars and whoever knowingly makes a
false statement as to the age of a person who is under twenty-one years of age
in order to procure a sale or delivery of such beverages or alcohol to such
person under twenty-one years of age, either for the use of the person under
twenty-one years of age or for the use of some other person, and whoever
induces a person under twenty-one years of age to make a false statement as
to his age in order to procure a sale or delivery of such beverages or alcohol
to such person under twenty-one years of age, shall be punished by a fine of
three hundred dollars.

The commission shall prepare and distribute to business establishments
which sell, serve or otherwise dispense alcohol or alcoholic beverages to the
general public, posters to be displayed therein in a conspicucus place. Said
posters shall contain a summary and expianation of this section.

Added by St.1935, c. 146, Amended by St.1935, c. 440, § 35; S$t.1977, c. 859; St.1979,
c. 15, § 7; St.1984, c. 312, § 6; St.1988, c. 85.
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§ 34B. Liquor purchase identification cards

Any person who shall have attained age twenty-one and does not hold a
valid drivers license issued by the registry of motor vehicles, pursuant to
section eight of chapter ninety, or a valid drivers license issued by the registry
or department of motor vehicles of another state, which contains the photo-
graph of the licensee may apply for a liquor purchase identification card.
Such cards shall be issued by the registry of motor vehicles upon the payment
of a fee of five dollars, and shall bear the name, signature, date of birth,
address and photograph of such person. The commission with the advice and
consent of the registrar of motor vehicles shall prescribe rules and regulations
governing the uniformity of form of said card and the manner in which an
applicant for such a card shall be required to identify himself.

Any licensee, or agent or employee thereof, under this chapter who reason-
ably relies on such a liquor purchase identification card or motor vehicle
license issued pursuant to section eight of chapter ninety, for proof of a
person’s identity and age shall not suffer any modification, suspension,
revocation or cancellation of such license, nor shall he suffer any criminal
liability, for delivering or selling alcohol or alcoholic beverages to a person
under twenty-one years of age. Any licensee, or agent or employee thereof,
under this chapter, who reasonably relies on such a liquor purchase identifi-
cation card or motor vehicle license issued pursuant to said section eight, for
proof of a person’s identity and age shall be presumed to have exercised due
care in making such delivery or sale of alcohol or alcoholic beverages to a
person under twenty-one years of age. Such presumption shall be rebuttable;
provided, however, that nothing contained herein shall affect the applicability
of section sixty-nine.

Any person who transfers, alters or defaces any such card or license, or
who makes, uses, carries, sells or distributes a false identification card or
license, or uses the identification card or motor vehicle license of another, or
furnishes false information in obtaining such card or license, shall be guilty
of a misdemeanor and shall be punished by a fine of not more than two
hundred dollars or by imprisonment for not more than three months.

Any person who is discovered by a police officer or special police officer in
the act of violating the provisions of this section may be arrested without a
warrant by such police officer or special police officer and held in custody, in
jail or otherwise, until a complaint is made against him for such offense,
which complaint shall be made as soon as practicable and in any case within
twenty-four hours, Sundays and legal holidays excepted.

Added by St.1964, c. 735. Amended by St.1967, c. 556; $t.1972, c. 155, § 3; St.1979, c.
15, § 8; St.1984, c. 312, § 7; St.1985, c. 340; St.1986, c. 629, § 3; St.1989, c. 322, § 2;

51.1989, c. 674.
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§ 34C. Persons under twenty-one years of age; operation of motor
vehicles containing alcoholic beverages

Whoever, being under twenty-one years of age and unaccompanied by his
parent or legal guardian, knowingly transports or carries on his person any
alcohol or alcoholic beverages shall be punished by a fine of not more than
fifty dollars; provided, however, that this section shall not apply to any
person between the age of eighteen and twenty-one who knowingly transports
or carries on his person alcohol or alcoholic beverages in the course of his
employment. A police officer may arrest without a warrant any person who
violates this section. A conviction of a violation of this section shall be
reported forthwith to the registrar of motor vehicles by the court if, at the
time of the violation, the defendant was operating a motor vehicle upon a
public way or a way to which the public had a right of access as invitees or
licensees, and said registrar may suspend for not more than three months the
license of such person to operate a motor vehicle.

Added by St.1966, c. 317, § 2, Amended by St.1967, c. 377; St.1979, c. 15, § %
$t.1984, c. 312, § 8.
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DEANS AND THE DRINKING AGE: POLICY AND PROGRAM IN CONFLICT
Prepared by

Bobbie Knable, Dean of Students, Tufts University
. and
Stephen J. Nelson, Director, Connecticut Campus Partnership

Recent years have produced a number of social policy initiatives,
and federal and local legislative measures designed to affect the
consumption of alcoholic beverages and other drugs by young people,
many of whom are college students and in residence on campuses.
The major change during the mid- to late-1980's was the raising of
the minimum age for purchasing and consuming alcohol to 21 years of
age from the previous level of 18 in all New England states and
many others around the country. Growing out of this change and the
increased efforts to prevent illicit drug use are other federal,
state and local governmental actions:

*legislation requiring financial aid recipients to sign a
pledge that they will not use drugs

*the Drug Free Schools and Communities Act and its amendments
mandating institutional compliance in setting policy and
disciplinary actions against wviolators

*the Drug Free Workplace Act prescribing similar warnings and
sanctions directed at employees

*measures governing open containers of alcohol, outdoor public
gatherings, use of false identification, etc.

These policies and laws have forced deans, other administrators and
faculty to reexamine and revise campus policies on alcochol and
other drugs. Having a policy was thought to be the primary issue;
finding effective ways both to enforce policy and to deal with the
consequences of that enforcement has come to be recognized as
equally important--and more difficult.

*campus-w1de directives governing or banning kegs and large-
scale service of alcohol; limitations on the number of social
activities conducted at given times (or at all); wider use
of identification procedures for distinguishing age and
college/university community membership

*heightened restrictions on fraternity/sorority systems
(pledging activities, 1nv1tatlon-only and closed parties,

isolating beverage service areas)
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*review of protocols for handling significantly intoxicated
students, emergency room transports, parental notification

*increased training of residential life staff, counselors,
campus security and other student support services staff

*greater reliance on legal counsel for opinion and direction

*increased student ingenuity and counterproductive strategies
for bypassing restrictions and policy requirements

*diminished trust and increased cynicism on the part of
students toward college/university administrators

Deans of Students and other key student affairs administrators must
weigh the costs and. benefits of policies designed to achieve
sometimes seemingly contradictory goals: to comply with federal and
state laws, to educate their constituencies about the effects of
alcohol and other drugs and to eliminate abuse, and to protect
their institutions from liability.
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The following is a guideline for what is and is not CORI
information.

CORI

is

records or data in any communicable form, compiled by a
criminal justice agency, concerning an identifiable
individual, that relates to the nature or disposition of a
criminal charge, arrest, pre-trial proceeding, or other
judicial proceeding, sentencing, incarceratiomn,

rehabilitation ar release.

Examples are: arrest reports, fingerprints, photographs, BOP

file, log entries (except chronologically compiled daily
logs, arrest registers).

The following is not CORI:

Juvenile data; statistical data; evaluative infcrmation;
intelligence information; minor offensges (those not

punishable by a term of 1ncarceration), information published

during a criminal court proceeding; information of the
Reglstry of Moteor Vehicles (except that driver history
information that refers to a criminal offense).

CORI pertaining to deceased persons is open to the public
upon some reasonable proof of death.
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{(CORI)

I. Heow is CORT Defingﬁz

Records and Data in any communicable form complied by

a criminal jugtice agency which concern:

(1) An identifiable individual and relate to
{(2) Nature of disposition of a:

a) Criminal charge,

b) Axrest,

¢c) Pre=trial proceeding,

d) Other judiecial proceeding,

e) Sentencing,

£f) Incarceration,

g) Rehabilitation, or

h) Release

Such information shall be restricted to that recorded
as the result of the initiation of criminal proceedings or
any conseguent proceedings related thereto. (This means
CORI does not apply at investigative stage.)

Note: CORI does not include evaluative information,
statistical and analytical reports and files in which
individuals are not directly/indirectly identifiable or
intelligence information. (See attachment.)

Note: CORI is applicable to information concerning
persons who have attained age 17 and shall not include any
information concerning criminal offenses/acts of
delingquency committed by a person before age 17, HOWEVER,
if person is adjudicated as an adult, information relating
to such criminal offense is CORI.

Note: CORI applies only to crimes punishable by
incarceration.

(See 803 CMR 2.03)
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IT. Access Procedures (See alsc 800 CMR 4.00
Statutory Authorized Access)

1.01: Genersl Requirements -Bo3 CML 2,01

(1) Any individual or 2gency requesting certification for access to CORI under
the provisioss of M.C.L. ¢. 6, s5.- 172(a), (b) or {c)- shall-apply in writing to the
(CHSB oo the approgriate form provided by the CHSB. :

{2) Within a ressanable time of receipt by the CHSE of the application under
M.G.L. c 6. & 172, and the collection of sufficient dats. Legal Counsai shall
preparz written recommendarion pertaining to exch application with reasons for
approval or denial of certification,

(3) The members of the CHSB shall meet and considsr the applications f{or
eertification and rscommendations of Lagal Counsel on cach. A vote of two
thirds of the present and voting membess shall be required for certification,

(3) No CORI shall be dissamingted to any such agency or individual prior to
certification by CHSB: uniess such person or agency is speeifically provided
access by statute and referred in thess regulations.

3.02: Criminal Justice Agencies: Fligibilitv for Access

(1) Iz order to obtain certification as & criminal justice ageney pursuant to
M.G.L. & 6. 5 172(a), the agency requesting such cerufication must sinow thar it
conforms to the definitian of “Criminsl Justice Agency” waich appears in
M.G.L. &8, 5. 167 and 803 CMR 2.03.

(2) Only those officials snd emplovees of criminal justice agencies as
detarmined by the administrative heads of.- such agencies to require CORI for
the actual performance of their criminal justice duties shall have -access to
CORL Such administrative heags shall maintain for icemestion by the CHSB, a
list of such autharized employees by pasition. titie: or name.

(3) Comsuitants and contractors to criminal justics agencies shall compiete a
written agreement to use CORY! only.ss permitted by M.G.L. ¢, 6. 55 167 and
178 and these regulations, Such Agresments of Non-Disclosure shall be held by
the enmunal justice sgeney and the CHSB.

(4) A certified criminal justice agency which is.a subumit of a non-crimingl
justice agency shall not disseminate CORL directiy to through any intermediary.
to any uncermified official. employee, consuitant or contracior of the
none-ciminal juatice agency of which it iS a part.

3.03: Nen-Criminal Justice Agencies: Eligibility for Access

(1) In order to obtain certification pursuant to M.G.L. e. 6 s 172(h). a
non-crimunal justice agency must show that 1t is reqused to have acesss to
CORI by szatute, “Required to have access by statute” means that there s @
specific statutory dirscuive that such individual or agency:

(a} Have access 10 CORI. ont

(b) Must use CORI in the exercise of its decision making process,

The following shail not comsutute sufficient justification for cestificauon

under this section:
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3.03: contnued

-+ 1, An administrstive or executive dizective, in the absence of specific
statutory langusge:

2. A statutery requiremsnt to consider good character, moral churacrer.
trustwortuness ot symular subjective characteristics. '

(2) Consultants and contractors to-non-criminal justice sgencies shail compiete
a written agreement to uss CORI only as permitted by M.G.L. ¢. 6, ss. 167-178
and these reguiating, Such Agreements of Non-Disclosure shall be heid by the
ceiminal justize ageney and its CHESR.

{3} A certified nan-crisunal justice agency which is a subunit of an uncertified
non-csiminal justice agency shall not disssminate CORI, directly or through any
intermeaiary. to eny uncartified official. employee. consultant or coniractor of
the non-criminal justice sgency of whieh it is 3 part.

3.04;  Pubiic Interest: Flioibilitv for denase

(1) in order to obtain certification pursuant to M.G.L. ¢ 6. 5. 172(c}. an
agency. individual er corporation must offer evidence that the public inierest in
disseminating the reguested CORI cutweighs the peesanal privacy interests of
the subjects upen which gotess is snught. Two-thirds of the presant and voting
members of the CHSB are tequired both for certification and for the extent of
aceess to be allowed.

(2) Persans who gre viewums of grime, witnesses to crime, and family members
of hormucide victime, as defined by M.G.l- c. 2588, shail be cartified by the
Board upon their applicgtion 1o receive:
(8) COR! infommation as it celates to the offense in which said
vietun/withess is invoived.
(b) Other information, including but not limited to, evalvative informatian.
which in the ageney s dizcretion is reasonably necsssary for the securtity and
well-bemng of said vietim/witness.

3.08: Comuootar Terminal Acesar o0 CORI

_ Computer terminal actess to COR! shall be limited to cartified criminal
justica agentiss. uniess such access is otherwise authorized by the CHSE.

32.08: Limitanicns on Aceses tg COR! ~

The exteat of access to COR! shall ba limited to that necessiry for the
actual perisrmance of the eximinal justice duties of crrunal justice agencies
under M.G.L ¢. 6. 5. 172(a), to thar necessary for the actual performance of the
statutory duties of agencies and individuais granied asccess under M.G.l- c. 6.
s. 172{b). #n6 to that necessary for the actusi perfarmence of the acuons or
duties sustaining the public intarest as to agancies oz individuals granted ascess
undar M.G.L c. 6, 5. 172{c}. No petscn may be requested or reguired to produce
& copy of his/her criminsl record for any ressor.

3.07: Aceess bv Other Than Persons! Identifving information

Except for approved research program or upon written suthorization of the:
CHSB and the hsad of the agency wnose COR!I is sought. aceess to and
dissernination of CORI shall be limited to inquiries basad on name, {ingerprints
or other pessnnal identifying enaractenstics,

2.08: Listineg of Dissemmnarion of CORI

Each agency or individual certified by the CHSB shail maintain a lisung of
COR! dissemmnaied ang the agencies or individuals to whom it has dissemnated
each item of CORL. Such listng snall be on a form prescribed by the CHSB and
mamtamnea for at lgast one vesr ‘rom the date of disserunation. Such listing
shail be made availabie for zudit or inspection by the CHSE.
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CRIMINAL OFFENDER RECORD INFORMATION SYSTEM
Caption editoriclly supplied.
Law Reriew Commentaries

Employment applieatiane: What empioy- Publie seconds. FIPA and CORL: Privecy
«rs can and eapnot ask.  Mark E, Scheeibar  apd sight to know, Jomathan Brant, James

(1978) 64 Mass L Rev. €9. E. Barron, Daniel P. Jaffe, John Graceffa
Privacy: A geners! incroduction. Jome- apd Judith Earp Wallia (1980) 15 Suffolk
thsa Brant (1976) 61 um.L.Q 10. UL.Bsw, 23,

§ 167, Definitions

The following words shall, whenever used in this section or in sections
one hundred and sixty-eight to one hundred seventy-cight, inclusive, have
the following meanings unless the context otherwise requires: “Criminal
justice agencies”, those agencies at all levels of government which
perform as their principal fumction, activities relating to (2) crime preven-
ton, including research or the sponsorship of research; (b) the apprehen-
sion, prosecution, adjudication, incarceration, or rehabilitation of criminal
offenders; or (c) the collection, storage, dissemimation or usage of
criminal offender record information.

“Criminal offender record informetion”, records and dsta in any com-
municable form compiled by & criminsl justice agency which concern an
identifiable mdividusl and relate to the nature or digposition of a criminal
charge, anarrest,apre-tmlpmeeedmg other judicial proceedings,
sentencing, incarceration, rehabilitation, or peleass. Such information
shall be restricted to that recorded as the pesult of the initinton of
criminal proceedings or any consequent proceedings related thereto.
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UV ERNOR == LT, GOVERNOR — COUNCIL 6 § 167

Criminal .offender record information shall not include evaluative infor-
mation, statistical and analyticsi reperts and files in which individuals’
are not directly or indirectly identifiabie, or intelligence information.
Criminal offender record nformation shall be limited to information
concerning persons who have attained the age of seventeen and shall not
include any information conserning crimimal offenses or zots of delin-
quency committed by any person before he attained the age of seven-
teen: provided, however, that if a person under the age of seventeen is
adjudicated as an adult, information relating to sush erimingl offense
shail be criminal offender record information. Criminal offender record
information ehall not include information concerning any offenses which
are not punishable by incarceration.

“Evalustive information”, records, data, or Teports concerning mdivid-
uals charged with crime and compiled by criminal justice agencies which
appraise mental condition, physical condition, extent of sociai ndyusﬁnent,
renabilitative progress and the like, and which are primarily used in
connection with bail, pre-trial or post-trial release proceedings, sentenc-
ing, correctional and rehabilitative planning, probation or parole.

“Intelligence informatipn”, records and data compiled by a criminal
justice agency for the purpose of criminal investigation, incinding reports

of informantx, investigators or other persoms, or from any type of .

surveillance aggocisted with an identifiable individual, Inmlhgemse

mation shall also include records and data compiled by a eriminal Jusnee
agency for the purpose of investigating a substantini threst of harm to
an individusl, or to the order or security of a correstional faedify.

“Interstate systems”, all agreements, arrangements and gystema for
the interstate transmission and exchange of criminal offender record
information. Such systems shall not-inciude recordkeeping systems in
the commonweaith maintained or controlled by any state or local agency,
or group of such agencies, evenxfsnchagenaarmeorhsvemd
information through, or otherwise participated or have participated in,
systems for the interstite exchange of criminal record information.

“Purgs”, remove from the criminal offender record information sys-
tem such that there is no trace of information removed and no indication
that =aid information was removed.

Added by St1972, c. 805, § 1. Amended by St.1977, ¢ 681, § 2

Histories! Nots

Section 9 of S01972. <« 805, provided: withstanding smy provision of this act to the
*"This act zhall take effect conformably o contrary, unn'l.!a.nwyﬁnmmhun-
law. exeept that any , degarcment. dred and seventy-three.”
institution. or todividual ' is authorized SL19T2. o 205, § 1. adding this section
by sumuwmemmloﬂender and §§ 168 to 178 of thiz chaprar, was ap-
record informaton or which receives the proved July 19, 1972, :
same at the discretion of the commissionet
»f oropawon. on the effecave date of this SLI;S"?'I’ . 631. 3 2. an emergency act

~ AR cARPINItG SV WmAMIIcs ABA Awmme war
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i 172 Dmormmmwmm
scope of Ineeiry: lsting; oocess lmited: rulex we of informution

Exeept 2s otherwine provided in this sectiog and secions one hundred and geventy-three
w0 ome hundred and sevantyfive. incluaive, ciminal cffender record informssion. and
where presgat, emummmummmmummgh
any intermedisry, only to (8) cximinsl justics sgencies; (b) such other agwacies ang
individuais required to hive seesss to suen infurmation by statgte. including United States
Armed Forees reeruiting offices for the purpowe of detsrminiug whether 2 ?ﬂ‘m
enusnnghnbeeneonmudotsfﬁmyumtmhmmm.mﬂefm
States Coda; to the active or orgaaized milite of the commonweslth for the purpose of
determining whether 3 person eniisting has beem convieted of & felony, and (¢} agy cther
wenmdmdmdmwhunxthuMWtimhpnbhem:m
disssminsting such information to these parcies clearly outweighs the interest in security
aad privaey. Themsd:n&maﬂlhﬁahdh@mﬂw&sw
ﬁommoft?n?mwdmd%mmn?mmk

necessary for the actual perforoance satutory duties agencies and

individuals granted sccses uzder clacse (b zud to that necemsgry for the actmal
periormance of the activzs or duties susikinng the public interest as to agencies or
dividuals granted access under clsuse (c).  Agencias or indiviiuals gramted access under
ciause (¢} shall be eligitis to rezmive criminal offender record information obtained
through mtersate systems if the board determires that such mformacon is peceszary for
the pariormance of the sctions or duties sustaning the public interest with respect 0
such agencies or |

The bosrd shail certify those agencies and individuala requesting scress % criminsi
offender record information that qualily for such scoess sudor cisusea (a) or (b) of this
section, and shall specily for each such agency or individual certified, the exzat of iis
access. mmmm-mmm«m,epmmm

s . D " i anl
or.mmmwhmmbmﬁsdmuamhtmm&rﬁmimmfa
court of competent jurisdiction that sueh agency or xtividusi 2 so edgible.

No sgeney or individual shsil hsve sceess w criminal offendar reenrd icformason under
clausze (), unjess the board, by a two=thirds majrity of the members presss: sud vousy.

1o L. e @, §132 Cowml
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agﬁﬁﬁtgﬁugﬁgaggﬁg suen
party ciearly outweighs the ipterest in security end privacy, ?gagsg
informeson under ciause (¢) shall also be determined by wneh & two-thinds majority vove of
the board. gmﬁgggﬁgf%u§8§
relating 0 3 specific identifiable individual, or individuais, on a single occasion: or a
genezal grant of aceess for 3 specified pariod of time not to ans&gug A genersi
«&gaiﬂn%”onaﬁ!m%ugw«ﬁ-gﬁgsg
Snnm&. Ezcept as otherwize provided in &Hgnﬁﬁ%iﬁg
ﬁ.uuwﬂ ggﬁ&%&%@é?é
uﬂg mlmma&au?ﬂ% this section.
Eumﬂa« oiding or ggggﬁgﬁzgg
such period ag the board shall detzrmine, 3 listing of the agencies or individusls to
13& t has relessed or communicated soch informadon. Sach listings, or ressonsble
sampies thereof, may from time to time, be reviewed by the board or the council to
agtgg ggﬁgggaﬁo&.

%E&gg{gisggdgw% .A
subject of sueh inguiry on & form prepered or spproved by the boasd

ﬁc\ﬁ#ﬁ&igﬁgg 2912

p%ao-n«vg ﬁﬂbaon&gaggw
agg%ggggnﬁaggzg
ESﬁgaiggﬁogggggg
% %Eﬂhg EF%E% -

SRS sysam:
vﬁﬂ&ggggg{ggggg
ggﬂ%nﬁw&!a@lgg%s&
information is directly relevent to such relesse or custody piacamesnt desigion, and no
ENEEFHS&&. ?%é%ﬁggauﬁﬁﬁ
feders! law. The parvis board, exrept 2z required by sscticn one bundred and thirty of
gaﬁu %p&gﬁaﬂrﬁg&guﬂgg.

by imprd
uhwg&nougsg«gomggsggﬁgn%ﬁn is
0
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therefrom, either havisg been denied raleass on parole ar having been returmed to pensi
custody for violation of parvie, for mot more than three yemrs, In addition @ the
provisions of the preceding sentence, court records for sil criminei cases shail be msde
availsble for pubike inspection for & pemiod of one week following conviction apd impoar
ton of sentenee.

Any individual or agency, publie or private, that recsives or obtains crimina] offender
record information, in_violstion of the provisions of this statute, whether directly or
through any intermediary, shell oot coflecr, storw, disseminxte, or use such criminal
offender record informstion in any mauner or for any purpose. Notwithstanding the
provisions of this section, the diswemination of information reintive to a person’s convie-
tion of automobile law violations as defined by section onme of chapter ninety C, or
information reistive to o permson's charge of operating & motor vehicle while under the
influence of imtoxicating liguor which resuited @ his assignment to 3 driver aicohol
program as described in section twenty-four D of chapter ninety, shall not be prohibited
where such disseminstion is mude, directly or indirectly, by the motor vehicle insurance
merii ratng board established pursuant to section one hupdred amd eightythree of
chapter six, to 3u insuranes compuny doing motor vehicle insurance business within the
commonwesith, or to such nsurance compeny’s sgemts, mdependent contractors or
insurance policybolders to be used excinsively for motor vehicle insurance purposes.
Notwithstanding the provisions of this section or chapter siztywix A, the following shail
bepubgzgemds: (1) police daily logs, arrest registars, or other similar records compiled

defendants iz svaiisble to the public, direstly or indivectly;

court or admmistrative proceedings, and of public judicia] administrative or legisiative
proceedings; aod (4) decisions of the parole board a3 provided in section one hundred and
thirty of chapter ope hundred and twentysaves,

-103-



803 CMR: CRIMINAL HISTORY SYSTEMS BOARD

Evaluative Information. ‘Records. data or reports concerning identifiable
individuals charged with crime and compiled by criminal justice agencies which
appraise mental conditions, physical conditions. extent of social adjustment.
rehabilitative progress. and the like which are primarily used in connection with
bail, pre-trial, or post-trial release proceedings, sentencing, correctional and
rehabilitative planning. probation, or parole. Such information is not included in
the definition of CORI, but its dissemination is restricted by 803 CMR and
M.G.L. c. 6, s5. 172 and 178.

Intelligence iInformation. Records and data compiled by a criminal justice
agency for the purposes of criminal investigations, including reports of
informants, investigators, or other persons or any type of surveillance
associated with an identifiable individual. Inteiligence shall also include records
and data compiled by a criminal justice agency for the purposes of investigating
a substantial threat to an individual. or to the order or security of a correctional
facility. Such information is not included in the definition of CORI.

Juvenile Agencies Which Perform Criminal Justice Functions. Agencies of the
juvenile justice system which perform ac their principal function criminal
justice duties or activities with respect to juveniles shall be deemed criminal’
justice agencies.

Purge. 'The removal of CORI so that there is no trace of information removed
and no indication that such information was remaved.

Regulations, Regulations include the whole or any part of any rule. standard,
other requirement of general application and future effect, including the
amendment or repeal thereof, adopted by the CHSB to interpret or implement
the law enforced or administered by the CHSB but does not include:

(a) an advisory ruling of the CHSB;

(b) procedures conceming the internal management or discipline of the

CHSB which do not substantially affect the rights of or the procedures

available to the public; or

{c} decisions issued in adjudicatory proceedings.

2.04: CORI Inclusions and Exclusions

(1) Statistical Records and Reports. CORI shall not include statistical data in
which individuals are not identified and from which identities are not
ascertainable. .

(2) Juvenile Data, CORI shall not include information concerning a person who
is under the age of seventeen years unless that person is prosecuted criminally
. pursuant to M.G.L. c. 118, s. 83. -

(3} Photographs and Fingerprints. -CORI shall include fingerprints, photographs
and other identifying data which is recorded as the result of the initiationof a
cnminal proceeding. CORI shall not include photographs, fingerprints, or other
identifyving data of an individual used for investigative purposes if the individual
is not identified.

(4) Evaluative Information. The access to and utilization of evaluative
information, which is not CORI, is governed by 803 CMR. Each criminal justice
agency which holds evaluative information shall promulgate regulations
governing the access to and dissemination of such information. These
regulations shall require:
(a) That any criminal justice agency which generates evaluative
information shall make said information available to the individual to whom
it refers upon his/her writing within a reasonable period of time unless it
falls within certain designed exemptions.
{(b) Those exemptions shall be specifically designated in the agency's
regulations and shall include only those circumstances where disclosure of
the requested evaluative information would:
1. pose a direct and articulable threat to an individual:
2. pose a direct and articulable threat to the security of a correctional
facility.
{c) If such a threat is established. it must be ocutiined in a certificate which
shall be kept with the evaluative information.
(d) When an individual requests his/her own evaluative information. the

custodial agency shall respond in writing delineating:
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continued

1. the agency's decision to release or withhold the information., in

whole or in part: and

2. all sources of origin for all evaluative information generated by said

agency. ‘
{e) A person aggrieved by the denial of access to his/her own evaluative
information may appeal, in writing, to the CHSB. within 30 days of such
denial. The CHSB may designate a three member panel to review said
appeals. .
{f) The CHSB, a three member panel of the Board, if so designated, or a
court of competent jurisdiction pursuant to M.G.L. c¢. 6, s. 177 may have
access to any certificate issued pursuant to 803 CMR,

{5) Authorization for Public Dissemination of CORI.

(a) A crniminal justice agency with official responsibility for a pending
criminal investigation or prosecution may disseminate CORI that s
specifically related to and contemporaneous with an investigation or
prosecution; '
(b) A criminal justice agency may disseminate CORI that is specifically
related to and contemporaneous with the search for or apprehension of any
person, or with a disturbance at a penal institution:
(c) A criminal justice agency may confirm to individuval members of the
public, in response to specific ingquiries, statements that an offender
currently: -

1. resides in a correctional or related facility;

2. is on furlough, parole or probation, or pre-release status;

3. is a participant in a rehabilitation or education program.

{6) Dissemination of CORI During Certain Proceedings. No provision of these
regulations shall be construed to prohibit dissemination of criminal offender
record information in the course of criminal proceedings. or other proceedings
expressly required by a statute to be made public. including published opinions,
where such disclosure is limited to that necessary to carry on such proceedings
effectively.

(7) Public Records. CORI! shall not include public records as defined in M.G.L.
c. 4, s. 6 including police daily logs under M.G.L. c. 41, s. 98F.

{8) Certain Published Records. COR] shall not include published records of
public court or administrative proceedings, or public judicial, administrative or
legislative proceedings. -

(9) Exclusion of Minor Offenses. CORI shall not include information
concerning offenses that are not punishable by incarceration.

(10) Summons and Subpoena. Nothing in these regulations shall prohibit an
agency from disseminating CORI pursuant to a valid subpoena or summons
issued by a court or a body or person authorized by law to issue such process.

(11) Restrictions on the access to and dissemination of an individual's CORI
terminates upon his/her death. Upon request. with a valid death certificate,
criminal justice agencies may release COR! concerning the deceased.
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803 CMR 6.00:  INDIVIDUAL RIGHTS, NOTIFICATION. INSPECTION

Section

6.01: Notice to individuals
6.02: Release of CORI! to individuals
6.03: Inspection of COR! in Manual Systems

6.04:

Inspection of COR! in CJIS

6.08: Comes of CORI and Documents Indizating the Absmce of a Record

6.08: Authorization of Third Parties {0 inspect and Capy CORI

6.07: Complaints About CORI . =

6.08: Complzaints of Impropsr Dissemination. Access to or Maintenaace of CORI
6.08: Cfxric;nlaﬁm of Challenged Records

6.10: Awdits

6.01: Notice to individuais

(1) Upon sentencing of a person. followng his/her conviction eof any crime in
the Communwezith, the pessen shall be informed by the*Probation department
on 8 form provided by ths CHSB, that:

{a) he/shs will now have 3 criminal recornd:

{b) that the public shail have access (0 this criminal record information.

under certain specified conditions:

(e} that the convicied person has certain emuuermted rights pertaining to

this record information pursusat to M.G.L. c. §, s 167-178.

This from shall be drafted by the Board and provided to probation
departments,

{2) The Exscutive Director of the CHSB chail file an annual rsport to the
Govemnor of the Commonwealth, filing copies with the Secrerary of State. the
Clerk of the House Repressntatives and the Clerk of the Semate. Copies shall
aiso be avaiiable at the office of the Criminal History Systems Board.. 1010
Commenweaith Avenue. Boston, Massachusstts 02215,

6.02: Release of CORI to Individuals

(1) Each individual shall have the right to insbect and copy CORI relaung to
him or herin acgordance with M.G.L. ¢. 8. 5. 175 and thess regulatans.

{(2) Any individuzi who is denisd the right to inspect or copy CORI relating to
him or her maey, within 30 days of such demial. peuticn the CHSB for an order
requiring the reiease of such CORI. The CHSE shail act on such petition within
60 days of recmipt. .

{3) It is mnlawful for = person to request or require a=wother person to provide a
copy of his emrmunal record except as cerufied by the CHSB or as specifically
provided in these reguiations. .

6.02: Inspection of CORI in Manual Svstems

Agencies at winch crirminal offender records are sought to be inspected shall
prescmibe reasopable bBours and placss of inspection. and shall mmpose suen
additional restniclions a& may be approved by the board inciuding
fingerpnnting, as are reasonably necessary both te assure the record’s secunty
ang to verily the identities of those wid seek to spect them,

6.04: Inspection of COR! in C1IS

CORI'maintained in CJIS shail be available for inspection by the individuai
to whom it refers. Such requests shail be mage tn wniting 0 the offices of the
Crmngi History Svsiermns Board at 1010 Cammonwealth Avenus. Boswon. M4
02213. by providing a self-addressed. stampeg envelop. and the following
informanon; subiect $ full name. cate of birth. sccial secunty number ang
parents’ full names. nciuding mother s maiden name. The _CE-'.SB may designate
other sites ior in peeson access to COR! on C;1S. There snail be no fee assesseg

for this CORIL.
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6.05: _Copmes of CORI and Documents Indicating the Absence of 3 Record

)
1y
(K3}

"

(1) ‘An mdividual shall have & sight to receive. if practicable. a computer
gnm-ogx or a photocopy of CORI. inciuding personal identifiers. refernng to
i or NEl.

(2) If no COR! refesring to thz. requesting individuzi can be found in the
eriming! justice agency's files. then such agency shall disclose this fact to the
individual. 1a writing if requested.

(3) In order for any individusl, othar than the individual named in the CORL to
inspe%t and or copy CORI under this section, all requirements of 803 CMR 6.06
must be met, -

{4) An agency holding CORI may impose a ressonzble charge for copying

services. not (0 exceed its usual charges to the public for such sasvices, or ibe

gcgua; cost of such copying, whichever is less, except as exempted by 803 CMR
04.

(5) An individual may make and retain 2 written surnmary or notes of the CORI
reviewed and he or she may take with him or her such summary of notes.

B.06: Authorization of Third Parties to inspect and Conv CORI

(1) An individual named in CORI may give his or her informed written
suthorization lo third parties. including tmt not lisnited to attomeys, family
members. and persons or agencies furthering the individuais's beaith or
rehabilitation, to inspect and copy CORI pertaining to that individoal, A third
party so authorized may inspect and copy CORI in accordance with 803 CMR
6.05 by preseating such authorization and satisfactory identification to the
agency holding the CORL \here the individuai is unable. due te a physical or
mental incapacity, to give such informed written authorizxtion. a criminal
justice agency mgy disteminate CORI necessary for trestment purposes or for
noufying families of the physical or mental heaith of an individual without such
autharization. This provision shail not apply to consuitants and contraciors
under 8§03 CMR 2.02(3).

-{2) An attomey suthorized as a third party may further designate, in writing,

an agent to act om his or her pehaif in inspecting or copying an individusi's
CORL If such agent is not himself or herself an sitomey. the attormey shail
provide. in addition a statement indicating that the agent is 3cting under the
attorney ' s supsryigion.

(31 Al third party authonzations and designations pursuant to 803 CMR 4.06(1)
and (2 rexivad by agencies hoiding CORI shall be retained in the wndividual's
case raco ‘

{4) 1If the third party is either presently or has been within the last five vears a
correctionsl imnate or a parolse. such access shall be perrmtted omiy upon
approval of the ggency holding the CORI.

(8) A third party shail be prohibited from making any further dissemination of
such CORI. except to the individual who h$s given such authomzation. Upon
disserunating COR] pursuant to this section. orimunal justice agenciss shail
provide authorized parties with written aotice of this prohibition and of the
statutory panaities for improper dissemination of CORL

(6) Where a coyminal justice agency has reason to suspect the bana fide basiz
or authenticity of a third party authorization. the agency may refuse to allow
the party purportedly authorized to inspect or copy CORL Such a situaton may
anse where the ggency suspects that the authorization has beea coerced. or
given for an uniawful purpose. When refusing & reguest ¢ inspeer and copy
CORI on this bams. the agency shail notify the individuai to wham the CORI
pertains of such refusai and of the rignt to petition the CHSB for review of such

refusal.

(7} Agencies shall impiement 803 CMR in a manner consistent with the

srovisions of M.G.L. ¢. 131, §. 5 restnclung an empiover s nignt to conaition

sMpICYMent on an appiicant being reguireo o cisciose certain CORL Except as
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6.06: continued

authorized by M.C.L. c. 6. £ 172 and 803 CMR 3.02-2.04, 803 CMR it shall be
uniawful to require or request a person (o provids a capy of hissher CORI to any
third person. agency. orgamzation or corporation pursuant to M.C.L. ¢, 6. 8. 172
and vioiations of such are punishabie pursuant to M.G.L. ¢, 6. ss. 68 and 177178,

6.07: Comolaints of Inaccurate. incompiete or Misieading CORI

{1) If an individusl believes his COR! is inacturaie. incompiete or mislesding,
he shall make a request in weiting to the agency having custody ar conteol of the
records to modify them. If the agency declines to so act, or if the ingividual
believes the sgency’'s decizion to be otherwise unsatisfactory.he/she may n
wniuing request review by the CHSE, upon written preaf of the demal of the
custodial sgency to provide the requested relisf.

{2) Whenever an individual brings a complaint to the atteation of the Board.
the Board shall review said complaint to determine whethsr a prima facie bams
for the complaint bas been established. If the Board fings a prima face basis {or
the complaint, it shall issys written findings stating such within 60 davs of
receipt of the written requast.

(3) Failure to issue findings shall be deemed a decision of 'the Board. [f the
record in question is found to be inacturate. incommplets or musiesding. The
CHSB shall order the record to be propedy purged. modified or suppiemented as
required by M.C.L. c. 6. & 175,

6.08: Compbiaints of Imvrooer Dissemination. Access to or Maintenance CORI

If an individual believes that CORS referring to him has been improperiy
maintained or dissemunated. he shall record such complaint on a jorm approved
by the CHSB. The form shall include an gath or affirmation sigmed by the
individual., that the exceptions are made in good fsith and that they are. to the
bsth of é}é }';udividual's knowledge and belief, true. The form shall be forvarded
to the . .

(1) if a complaint alleges thet CORI. evaluative information or juvenile
proceedings data has been improperly sccessed oz disseminsted. and such
compiaint has bewn filed with the CHSB. the Board may designate a person ot
committes of persons (0 hesr such complaints.

(2) If the Board. or its designee(s) finds prima facie evidence to support the
complaint, it shall give written notice o all parties concerned of the notce of
the complant and sat 3 date for heannag.

(3) At s hearing the Board. or its designeefs) shail provide all parties:
(3} an opportumity to have counsel present:
{b) to present evidence or offer testimony:
{¢c} present and examme witnesses:
(d) cross=exasmne withesses,

(4) Within 60 days of the conclusion of the hearmy the Board. or its designee(s)
shall issye findings and may

{a) issue orders enforcing the ruies ard reguiations of the CHSB. '

(b) impose civili fines of up to and including S$S00.00 for each willful

violatan,
{c) refer the case to he Distnc: Attormev/Attorney Gaeneral for
prosecution.

6.00: Circulation of Challenged Records

CORI challenged under the provisions of 803 CMR shail be deemed to be
accurate, compiete and valid untii otherwise orderea by the CHSB,
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6.10: Audits

-

All forms. authorzations. statements. and the like rwotzped by these
regulations shall be rnaintained by the certified party hoiding the CORI and be
subject to inspection by the CHSB.

REGULATORY AUTHORITY
803 CMR 6.00: M.GC.L. c. 6. 5. 168. 172, 174. 175,

-109-



THE MASSACHUSETTS PUBLIC
RECORDS LAW

The Massachusetts Public Records Law (PRL) provides that any person has an absolute
right of access to public information. 1/ This right of access includes the right to inspect,
copy or have copies of records provided upon the payment of a reaspnable fee. 2/

The Massachusetis General Laws broadly define "public records" to include all
documentary materials or data, regardless of physical form or characteristics, which are
made or received by any officer or employee of any Massachusetts governmental entity.
3/ As aresult, all photographs, papers and electronic storage media of which a
governmental employee is the "custodian" constitute "public records." 4/ There are,
however, twelve narrowly construed exemptions to this broad definition of "public
records." 5/ This article will briefly review the applicaticn of these exemptions as well as
explore some of the other issues which arise when a request is made for access to
government records.

The Request

There are no strict rules which govern the manner in which requests for public
information should be made. Requests may be oral or written and may be made in
person or through the mail. §/ A requester is not required to specifically identify a
particular record: any request which grovides the custodian with a reasonable description
of the desired information is sufficient. 7/ A custodian is expected to use his superior
knowledge of the records in his custody to assist the requester in obtaining the desired
information. 8/ ’

All requests must receive a response s soon as practicable, without unreasonable delay
and always within ten days. 9/ The response must be either an offer to provide the
requested materials or a written denial. A denial must detail the specific legal basis for
withholding the requested materials. 10/ The legal basis must include a citation to the
statutory exemption upon which the custodian relies and must also explain why the
exemption applies. 11/ A denial must also advise the requester of his right to seek
redress through the administrative process provided by the Office of the Supervisor of

Public Records. 12/
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The mandatory disclosure provision of the PRL only applies to information which is in
the custody of a governmental entity at the time the request is received. 13/
Consequently, there is no obligation to create a record for a requester or to honor
prospective requests. It should be noted, however, that there is nothing which prohibits
a custodian from responding to such requests. 14/

A custodian's role in responding to a request is limited to the responsibilities already
described. Inquiries into a requester's status or motivation for seeking information are
expressly prohibited. 15/ Consequently, all requests for pubiic records, even if made for
a commercial purpose or to assist the requester in a law suit against the holder of the
records, must be honored in accordance with the prescriptions of the PRL.

Fees

A custodian is allowed to charge a reasonable fee to recover the costs of complying with a
public records request. 16/ The fee must be assessed in accordance with a specific
statutory provision or the Public Records Access Regulations (PRAR). 17/ The PRAR
provide that, for performing a search for requested records or segregating exempt
information from non-exempt information which is contained in a requested record, a
custodian may charge a pro-rated fee based on the hourly rate of the lowest paid
employee who is capable of performing the task. 18/ "Search time" is limited to the
time needed to locate a requested record, pull it from the files, copy it and return it to the
files. 19/ "Segregation time" is limited to the time needed to delete exempt items from a

requested record. 20/

The Supervisor will presume that the lowest paid employee in an agency is capable of
performing "search time." Accordingly, except where exceptional circumstances are
present, it is expected that the hourly rate of the lowest paid office employee will be used
to calculate "search time." In some circumstances, the lowest paid office employee may
not have the knowledge or experience required to segregate the exempt information
from the non-exempt information contained in a requestéd record. Usually, guidance on
the application of the relevant exemptions can be provided to the lowest paid employee.
In very complex or difficult cases, however, the hourly rate of the lowest paid employee
who has the necessary knowledge or experience may be used to determine the fee for
"segregation time." ‘

In addition to the labor fees, a twenty cents (20¢) per page copying fee may be assessed
for any size photocopy. 21/ When the request is for materials which are not susceptible
to ordinary means of reproduction, such as photographs or computer tapes and
diskettes, the actual cost of reproduction may be assessed to the requester. 22/ The fee
for a computer printout, however, is fifty cents (50¢) per page regardiess of the amount

of time used to generate the printout. 23/
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The Exemptions

“The statutory definition of "public records" contains twelve exemptions which provide
bases for withholding records in whole or in part. 24/ The exemptions are strictly and
narrowly construed. 25/ Where exempt information is intertwined with non-exempt
information, the non-exempt portibns are subject to disclosure once the exempt
portions are deleted. 26/ A review of the appropriate applications of the exemptions

follows.

Exemption (a)

Exemption (a), also known as the statutory exemption, provides a basis for withholding
from disclosure those documents which are "specifically or by necessary implication
exempted from disclosure by statute." 27/ An agency may use the statutory exemption
as a basis for withholding requested materials where the language of the statute of
exemption relied upon expressly states or necessarily implies the public's right to
inspect records under the PRL is restricted. 28/

Essentially, the exemption creates two categories of exempt records: records which are
specifically exempted from disclosure; and those which are exempt by necessary
implication. 29/ Statutes which specifically exempt a record are those which expressly
state that a record either "shall not be a public record," "shall be kept confidential" or
"shall not be subject to the disclosure provision of the PRL." 30/ Statutes which exempt
records by necessary implication contain language which expressly limits the
dissemination of particular records to a defined group of individuals or entities. 31/ A
statute will not provide a basis for exemption if it merely lists individuals or entities to
whom the records are to be provided; it must expressly limit access to the listed
individuals or entities.

Exemption (b)
Exemption (b) applies to those records which are:
[Rlelated solely 1o internal personnel rules and practices of the
government unit, provided however, that such records shall be withheld
only to the extent that proper performance of necessary governmental

functions requires such withholding. 32/
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There are no authoritative Massachusetts decisions interpreting exemption (b). The
general purpose of the cognate federal exemption, however, is merely to relieve agencies
of the burden of assembling and maintaining for public inspection matters in which the
public cannot reasonably be expected to have a legitimate interest. 33/ Materials relating
to matters such as personnel's use of parking facilities, regulation of lunch hours and
statements of policies concerning sick leave are examples of the types of records to

which the exemption applies. 34/

The language of the federal provision is duplicated in the first clause of exemption (b).
The second clause of exemption (b), however, contains language which requires a more
restrictive application. The addition of the qualifying second clause of exemption (b)
evidences a legislative intent to create an ex~mption which is narrower in scope than the
previously enacted, parallel federal exemption. 35/ Therefore, in Massachusetts a record
custodian must demonstrate that the proper performance of necessary governmental
functions requires the withholding of the requested information for the exemption to

apply.

Exemption (c)

Exemption (c), the privacy exemption, is the most frequently invoked exemption. The
language of the exemption limits its application to:

[Plersonnel and medical files or information; also any other materials or
data relating to a specifically named individual, the disclosure of which may
constitute an unwarranted invasion of personal privacy. 36/

The privacy exemption contains two distinct and independent clauses, each requiring its
own analysis. 37/ The first clause creates a categorical exemption for personnel and
medical information which relates to an identifiable individual and is of a "personal
nature.” 38/ As a general rule, medical information will always be of a sufficiently
personal nature to warrant exemption. 39/ Personnel information is generally exempt if
it is evaluative in nature. 40/ It should be noted, however, that public employees have a
diminished expectation of privacy in matters relating to their public employment. 41/
Consequently, the public will have greater access to personnel information which relates
to an individual's public employment than to the same individual's private activities. 42/

The second clause of the privacy exemption applies to requests for records which

implicate privacy interests but do not involve personnel and medical records. Its

application is limited to "intimate details of 2 highly personal nature." 43/ Examples of

"intimate details of a highly personal nature" include marital status, paternity, substance

abuse, government assistance, family disputes and reputation. 44/ Portions of records

containing such information are exempt unless there is a paramount public interest in
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disclosure. 45/ Therefore, when applying the second clause of the exemption to
requested records it is necessary to perform a two-step arialysis: first, determine whether
the information constitutes an "intimate detail of a highly personal nature"; and second,
determine whether the public interest in disclosure outweighs the privacy interest
associated with disclosure of the highly personal information. Consequently, the
application of the second clause of the exemption can only be determined on a case by

case basis.

Exemption (d)

Exemption (d), the deliberative process exemption, provides a limited executive
privilege for policy development. It applies to:

[linter-agency or intra-agency memoranda or letters relating to policy
positions being developed by the agency; but this subclause shall not
apply to reasonably completed factual studies or reports on which the
development of such policy positions has been or may be based. 46/

The exemption is intended to avoid release of materials which could taint the deliberative
process if prematurely disclosed. Therefore, its application is limited to
recommendations on legal and policy matiers found within an ongoing deliberative
process. 47/ Purely factual matters used in the development of government policy are
always subject to disclosure. 48/ Factual reports which are reasonably complete and
inferences which can be drawn from factual investigaticns, even if labeled as opinions or
conclusions, are not exempt as deliberative or policy making materials. 49/ Therefore,
only those portions of materials which possess a deliberative or policy making character
and relate to an ongoing deliberative process are exempt from mandatory disclosure.

Exemption (e)

Exemption (e) allows the withholding of "notebooks and other materials prepared by an
employee of the commonwealth which are personal to him and not maintained as part of
the files of the governmental unit." 50/ The application of exemption (e) is limited to
records which are work-related but can be characterized as personal to an employee.
Examples of materials which are covered by the exemption include personal reflections
on work-related activities and notes created by an employee to assist him in preparing
reports for other employees or the files of the governmental entity. Clearly, however,
the exemption may not be used to withhold any materials which are shared with other
employees or are being maintained as part of the files of a governmental unit. 51/
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Exemption (f)
Exemption (), the investigatory exemption, provides a basis for withholding:

[Mnvestigatory materials necessarily compiled out of the public view by law
enforcement or other investigatory officials the disclosure of which
materials would probably so prejudice the possibility of effective law
enforcement that such disclosure would not be in the public interest. 52/

The exemption allows investigative officials to withhold materials which could
compromise investigative efforts if disclosed. There is no blanket exemption, however,
for records created or maintained by investigative officials. 53/ Therefore, a custodian
must demonstrate a prejudice to investigative efforts in order to withhold requested
materials. Accordingly, any information relating to an ongoing investigation may be
withheld if disclosure could alert suspects to the activities of investigative officials. Also,
any confidential investigative techniques may be withheld indefinitely since their
disclosure would prejudice future law enforcement efforts. 54/

The exemption is also designed to allow investigative officials to provide an assurance of
confidentiality to private citizens so that they will speak openly about matters under
investigation. 35/ Accordingly, any details in witness statements which if released create a
grave risk of directly or indirectly identifying a private citizen who volunteers as a witness
are indefinitely exempt. 56/

Exemption (g)

Exempiion (g) is often relied on by custodians as a basis for withholding copyrighted
plans and blueprints or product specifications submitted in connection with a bid or
proposal. The language of the exemption, however, clearly limits its application to:

[Tlrade secrets or commercial or financial information voluntarily
provided to an agency for use in developing governmental policy and
upon a promisé of confidentiality; but this subclause shall not apply to
information submitted as required by law or as a condition of receiving a
governmental contract or other benefit. 57/

Each of the six criteria contained in the exemption must be met for it to apply.
Consequently, where trade secrets or commercial or financial information are provided
to the government in connection with a contract bid or in compliance with a filing
requirement the exemption will not allow the withholding of the information. 38/ To be

exempt, trade secrets and commercial or financial information must be provided
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The exemption applies to any estimation of value of property which involves an expert
opinion. 63/ It allows the government to be in the same position in a land deal as any
private party. Obviously, parties to a land deal could be at a bargaining disadvantage if
required to disclose their appraisals of the subject parcel. The exemption ensures that
the government will not be at a bargaining disadvantage by allowing the other party to use
the PRL to gain access to an appraisal prior to completion of negotiations or litigation.

Exemption ()
Exemption () allows custodians of firearms records to withhold from disclosure:

[Tlhe names and addresses of any persons contained in, or referred to in,
any applications for any licenses to carry or possess firearms issued
pursuant to chapter one hundred and forty or any firearms identification
cards issued pursuant to said chapter one hundred and forty and the
names and addresses on sales or transfers of any firearms, rifles, shotguns,
or machine guns or ammunition therefor, as defined in said chapter one
hundred and forty and the names and addresses on said licenses or cards.

&

The exemption prevents individuals with devious motives from ascertaining who
possesses firearms. It should be noted, however, that the scope of the exemption limits
its application to identifying details. §5/ Therefore, once identifying details are deleted,
the remaining portions of firearms records are subject to mandatory disclosure.

Exemption (k)

Exemption (k) has been repealed by the Legislature. 66/ It allowed an exemption for
"that part of the registration or circulation records of every public library which reveals
the identity of a borrower." §7/ The purpose of the exemption was to ensure that
people may engage in intellectual pursuits in private. It avoided the chilling effect that
publication of an individual's selected readings may present.

Although exemption (k) has been repealed, the Legislature retained the substance of the
exemption in another section of the General Laws. 68/ Consequently, this new statute
operates through exemption (a) to provide a basis for denying access to library
circulation records.
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Cbmputer Records

The PRL was drafted at a time when legislators could not have envisioned the impact
computers would have on the government's ability to collect, store, compile and
disseminate information. 71/ The legal principles embodied in the PRL, however, may be
readily transposed into legal principles governing access to information maintained in an

automated system.

The statutory definition of "public records" does not distinguish between traditional
paper records and records stored in the computer medium. 72/ Rather, it provides that
all information made or received by a public entity, regardless of the manner in which it
exists, constitutes "public records." Computer cards, tapes or diskettes are all
independent public records which are subject to the same requirements of the PRL as are
paper records. Therefore, a custodian is obliged to furnish copies of non-exempt
portions of computerized information at the cost of reproduction unless otherwise
provided by law.

It should be noted, however, that just as a custodian is not required to create a paper
record in response to a request for information, a custodian is not required to create a
computer record in response to a request for information. Conceptually, a computer is
like a large filing cabinet. The *files" in the cabinet consist of any compilations of
information contained on a tape or a diskette which can be independently retrieved
through the use of existing computer programs. A custodian is only obliged to provide
access to the existing "files" of a cabinet. Therefore, a custodian is not required to create
a new computer program to provide a requester with computerized information in a
desired format. There is, however, an exception to this general rule when the
reprogramming is needed to comply with the segregation provision of the law.

For example, suppose a request is made for a computer tape or diskette which contains
those portions of a computerized voters list which reveals the identities of all Democrats
in a particular ward. The custodian, however, does nol have a computer program which
allows him to make a copy from his master tape which specifically selects the desired
information; to provide the requested information in the desired format requires the
creation of a new program. In this situation, the custodian is only obliged to notify the
ret;uester that there is no specific record which is responsive to his request. The
custodian should also advise the requester of the available formats and let the requester
determine which of the existing formats or "files" is best suited for his needs. 73/

1t should be noted there is nothing which prevents a custodian from creating a program

which will generate requested information in the desired format. In fact, the custodian
can benefit from such an arrangement. The requester can be asked to pay for the
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creation of the program which, depending on the arrangement, may remain the
property of the custodian. 74/ As a result, the custodian is able to add a new program to
his library without any expense to the government.
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The Supervisor of Public Records

A requester who is denied access to any requested information may petition the
Supervisor for a review of the request. The Supervisor will then instruct a staff member,
usually a lawyer or a legal intern, to contact the custodian and requester to ascertain the
relevant facts and discuss the applicable law. The findings of the investigator are then
reported to the Supervisor to assist him in making his decision. The custodian will
receive an administrative order if the Supervisor determines that records are being
improperly withheld or the proposed fee is excessive. 75/ If the custodian does not
comply with the Supervisor's order, the case may be referred to the Department of the
Attorney General or appropriate district attorney for enforcement in court. 76/

A custodian may request a formal advisory opinion from the Supervisor at any time. 77/
An advisory opinion will usually be issued within two or three weeks of the Supervisor's
receipt of the request. A requester may also seek an informal opinion from the
Supervisor's staff at any time. The number to call is (617) 727-2832, between 8:45 a.m.

and 5:00 p.m.
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THE PUBLIC RECORDS 1AW

G.L. Chapter 4, Section 7(26) (1990 ed.):

"Public records" shall mean all books, papers, maps, photographs, recorded
tapes, financial statements, statistical tabulations, or other documentary materials or data,
regardless of physical form or characteristics, made or received by any officer or
employee of any agency, executive office, department, board, commission, bureau,
division or authority of the commonwealth, or of any political subdivision thereof, or of
any authority established by the general court to serve a public purpose, unless such
materials or data fall within the following exemptions in that they are:

(a) specifically or by necessary implication exempted from disclosure by statute;

(b) related solely to internal personnel rules and practices of the government unit,
provided however, that such records shall be withheld only to the extent that proper
performance of necessary governmental functions requires such withholding;

(o) personnel and medical files or information; also any other materials or data relating to
a specifically named individual, the disclosure of which may constitute an unwarranted

invasion of personal privacy;

(d) inter-agency or intra-agency memoranda or letters relating to policy positions being
developed by the agency; but this subclause shall not apply to reasonably completed
factual studies or reports on which the development of such policy positions has been
or may be based;

(e) notebooks and other materials prepared by an employee of the commonwealth
which are personal 10 him and not maintained as part of the files of the governmental

unit;

(P investigatory materials necessarily compiled out of the public view by law
enforcement or other investigatory officials the disclosure of which materials would
probably so prejudice the possibility of effective law enforcement that such disclosure

would not be in the public interest;

() trade secrets or commercial or financial information voluntarily provided to an agency
for use in developing governmental policy and upon a promise of confidentiality; but this
subclause shall not apply to infc:mation submitted as required by law or as a condition of
receiving a governmental contract or other benefit;
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(h) proposals and bids to enter into any contract of agreement until the time for the
opening of bids in the case of proposals or bids to be opened publicly, and until the
time for the receipt of bids or proposals has expired in all other cases; and inter-agency
or intra-agency communications made in connection with an evaluation process for
reviewing bids or proposals, prior to a decision to enter into negotiations with or to

award a contract to, a particular person.

(D) appraisals of real property acquired or to be acquired until (1) a final agreement is
entered into; or (2) any litigation relative to such appraisal has been terminated; or (3) the
time within which to commence such litigation has expired.

() the names and addresses of any persons contained in, or referred to in, any
applications for any licenses to carry or possess firearms issued pursuant to chapter one
hundred and forty or any firearms identification cards issued pursuant to said chapter one
hundred and forty and the names and addresses on sales or transfers of any firearms,
rifles, shotguns, or machine guns or ammunition therefor, as defined in said chapter one
hundred and forty and the names and addresses on said licenses or cards.

@ test questions and answers, scoring keys and sheets, and other examination data used to
administer a licensing examination; provided, however, that such materials are used to
administer another examination.

(m) contracts for hospital or related health care services between (i) any hospital, clinic
or other health care facility operated by a unit of state, county or municipal government
and (i) a health maintenance organization arrangement approved under chapter one
hundred and seventy-six I, a non-profit hospital service corporation or medical service
corporation organized pursuant to chapter one hundred and seventy-six A and chapter
one hundred and seventy-six B, respectively, a health insurance corporation licensed
under chapter one hundred and seventy-five or any legal entity that is self insured and
provides health care benefits to its employees.

Any person denied access to public records may pursue the remedy provided for in
section ten of chapter sixty-six.
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G.L. Chapter 66, Section' 10 (1990 ed.):

(a) Every person having custody of any public record, as defined in clause twenty-sixth of
section seven of chapter four, shall, at reasonable times and without unreasonable delay,
permit it, or any segregable portion of a record which is an independent public record,
1o be inspected and examined by any person, under his supervision, and shall furnish one
copy thereof upon payment of a reasonable fee. Every person for whom a search of
public records is made shall, at the direction of the person having custody of such
records, pay the actual expenses of such search. The following fees shall apply to any
public record in the custody of the state police, the capitol police, the Massachusetts Bay
Transportation Authority police, the metropolitan district commission police or any
municipal police department or fire department: for preparing and mailing a motor
vehicle accident report, five dollars for not more than six pages and fifty cents for each
additional pags; for preparing and mailing a fire insurance report, five dollars for not
more than six pages, plus fifty cents for each additional page; for preparing and mailing
crime, incident or miscellaneous reports, one dollar per page; for furnishing any public
record, in hand, tc a person requesting such records, fifty cents per page. A page shall
be defined as one side of an eight and one-half inch by eleven inch sheet of paper.

(b) A custodian of a public record shall, within ten days following receipt of a2 request for
inspection or copy of a public record, comply with such request. Such request may be
delivered in hand to the office of the custodian or mailed via first class mail. If the
custodian refuses or fails to comply with such a request, the person making the request
may petition the supervisor of records for a determination whether the record requested
is public. Upon the determination by the supervisor of records that the record is public,
he shall order the custodian of the public record to comply with the person's request. If
the custodian refuses or fails to comply with any such order, the supervisor of records
may notify the attorney general or the appropriate district attorney thereof who may take
whatever measures he deems necessary to insure compliance with the provisions of this
section. The administrative remedy provided by this section shall in no way limit the
availability of the administrative remedies provided by the commissioner of
administration and finance with respect to any officer or employee of any agency,
executive office, department or board; nor shall the administrative remedy provided by
this section in any way limit the availability of judicial remedies otherwise avaiiable to any
person requesting a public record. If a custodian of a public record refuses or fails to
comply with the request of any person for inspection or copy of a public record or with
an administrative order under this section, the supreme judicial or superior court shall

have jurisdiction to order compliarice.
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(0) In any court proceeding pursuant to paragraph (b) there shall be a presumption that
the record sought is public, and the burden shall be upon the custodian to prove with

specificity the exemption which applies.

(d) The clerk of every city or town shall post, in a conspicuous place in the city or town
hall in the vicinity of the clerk's office, a brief printed statement that any citizen may, at
his discretion, obtain copies of certain public records from local officials for a fee as

provided for in this chapter.

The commissioner of public safety and his agents, servants, and attorneys including the
keeper of the records of the firearms records bureau of said department, or any licensing
authority, as defined by chapter one hundred and forty shall not disclose any records
divulging or tending to divulge the names and addresses of persons who own or possess
firearms, rifles, shotguns, machine guns and ammunition therefor, as defined in said
chapter one hundred and forty and names and addresses of persons licensed to carry
and/or possess the same to any person, firm, corporation, entity or agency except
criminal justice agencies as defined in chapter six and except to the extent such
information relates solely to the person making the request and is necessary to the official

interests of the entity making the request.

RELATED STATUTES

Section 6 of chapter 1050 of the Acts of 1973:
The provisions of clause twenty-sixth of section seven of chapter four of the General

Laws, as amended by section one of this act, shall not be construed to exempt any record
which was a public record on the effective date of this act from said clause twenty-sixth.

G.L. Chapter 66, Section 1 (1990 ed.):

The supervisor of records shall adopt regulations pursuant to the provisions of chapter
thirty A to implement the provisions of this chapter.
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950 CMR: OFFICE OF THE SECRETARY OF THE COMMONWEALTH

950 CMR 32.00: PUBLIC RECORDS ACCESS

Section

32.01: Authority

32.02: Scope and Purpose

32.03: Definitions

32.04: General Provisions

32.05: Rights to Access

32.06: Fees for Copies of Public Records
32.07: Advisory Opinions

32.08: Appeals

32.09: Enforcement of Orders

(950 CMR 32.10 through 32.90: RESERVED)

32.01: Authority

950 CMR 32.00 is hereby issued by the Supervisor of Public Records under the authority
of M.G.L. c. 66, § 1, as most recently amended.

32.02: Scope and Purpose

950 CMR 32.00 shall be construed to ensure the public prompt access to all public
records in the custody of state governmental enrities and in the custody of governmental
entities of political subdivisions of the Commonwealth, and to ensure that disputes
regarding access to particular records are resolved expeditiously and fairly,

950 CMR 32.00 shall not limit the availability of other remedies provided by law.

32.03 Definitions

As used in 950 CMR 32.00:

Custodian means the governmental officer or employee who in the normal course of his
or her duties has access to or control of public records.

Division means Division of Public Records, Office of the State Secretary.

-124-



950 CMR: OFFICE OF THE SECRETARY OF THE COMMONWEALTH

32.03: Continued:

Governmental Entity means any authority established by the General Court to serve a
public purpose, any department, office, commission, committee, council, board,
division, bureau, or other agency within the Executive Branch of the Commonwealth, or
within a political subdivision of the Commonwealth. It shall not include the legislature

and the judiciary. ‘

Public Records means all books, papers, maps, photographs, recorded tapes, financial
statements, statistical tabulations, or other documentary materials or data, regardless of
physical form or characteristics, made or received by any officer or employee of any
agency, executive office, department, board, commission, bureau, division or authority of
the Commonwealth, or of any political subdivision thereof or of any authority
established by the General Court to serve a public purpose, unless such materials or data
fall within one or more of the exemptions found within M.G.L. ¢. 4, § 7, (26).

Search time means the tiine needed to locate, pull from the files, copy, and reshelve or
refile a public record. However, it shall not include the time expended to create the
original record.

Segregation time means the time used to delete or expurgate data which is exempt under
M.G.L. c. 4, § 7, (26) from non-exempt material which is contained in a paper public

record.

Supervisor means Supervisor of Public Records.

32.04: General Provisions
(1) Office address, All communications shall be addressed or delivered to:

Supervisor of Public Records
Office of the State Secretary
One Ashburton Place, Room 1719
Boston, Massachusetts 02108.

2) Qffice hours. The offices of the Division shall be open from 8:45 a.m. to 5:00 p.m.
each weekday except Saturdays, Sundays, and legal holidays.
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950 CMR: OFFICE OF THE SECRETARY OF THE COMMONWEALTH

32.04: continued

(3 Computation of Time. Computation of any period of time referred to in 950 CMR
32.00 shall begin with the first day following the action which initiates such period of
time. When the last day of the period so computed is a day on which the offices of the
Division are closed, the period shall run until the end of the following business day.

32.05: Rights to Access

(1) Access to Public Records. A custodian of a public record shall permit all public
records within his or her custody to be inspected or copied by any person during
regular business hours. In governmental entities which do not have daily business hours,
a written notice shall be posted in a conspicuous location listing the name, position,
address and telephone number of the person to be contacted to obtain access to public

records.

(2) Prompiness of Access. Every governmental entity shall maintain procedures that
will allow at reasonable times and without unreasonable delay access to public records in
its custody to all persons requesting public records. Each custodian shall comply with a
request as soon as practicable and within ten days.

3} Reguests for Public Records. Requests for public records may be oral or written.

Written requests may be submitted in person or by mail. It is recommended that a
record requester make a written request where there is substantial doubt as to whether
the records requested are public, or if an appeal purSuant to 950 CMR 32.08(2) is
centemplated. A custodian shall not require written requests merely to delay production.

(4) Description of Requested Records. Any person seeking access to a public record or

any portion thereof shall provide a reasonable description of the requested record to
the custodian so that he or she can identify and locate it promptly. A person shall not be
required to make a personal inspection of the record prior to receiving a copy of it. A
custodian's superior knowledge of the contents of a governmental entity's files shall be
used to assist in promptly complying with the request.

5) Prohibition of Custodial Requests for Backgroud Information. A custodian may not
require the disclosure of the reasons for which a requester seeks access to or a copy of a
public record. A custodian shall not require proof of the requester's identity prior to
complying with requests for copies of public records.
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950 CMR: OFFICE OF THE SECRETARY OF THE COMMMONWEALTH

32.05: Continued

©® ies. Upon request, a person at his or her election, shall be entitled to receive in
hand or by mail one copy of a public record or any desired portion of a public record
upon payment of a reasonable fee as determined by 950 CMR 32.06.

32.06 Fees for Copies of Public Records

(1) Except where fees for copies of public records are prescribed by statute, a
governmental entity shall charge no more than the following fees for copies of public
records:

(a) for photocopies of a public record no more than twenty cents per page;

(b) for copies of public records maintained on microfilm or microfiche no more than
twenty-five cents per page;

(c) for requests for non-computerized public records a prorated fee based on the hourly
rate of the lowest paid employee capable of performing the task may be assessed for
search time and segregation time expenses, as defined by 950 CMR 32.03. In addition, a
per page copying fee under 950 CMR 32.06(1)(a) and 950 CMR 32.06(1)(b) may be
assessed;

(d) for computer printout copies of public records no more than fifty cents per page;
(e) for a search of computerized records the actual cost incurred from the use of the
computer time may be assessed;

D for copies of public records not susceptible to ordinary means of reproduction, the
actual cost incurred in providing a copy may be assessed.

(2) Estimates. A custodian shall provide a written, good faith estimate of the applicable
copying, search time and segregation time fees to be incurred prior to complying with a
public records request where the total costs are estimated to exceed ten dollars.

(3) Postage. A custodian may assess the actual cost of postage.

(4 Inmspection of Public Records. A custodian may not assess a fee for the mere

inspection of public records, unless compliance with such request for inspection
involves "search time" in which case a fee under 950 CMR 32.06(1)(c) may be assessed.

(5) Waiver of Fees. Every custodian, unless otherwise required by law, is encouraged to
waive fees where disclosure would benefit the public interest.
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950 CMR: OFFICE OF THE SECRETARY OF THE COMMONWEALTH

32.06: continued

(6) Street Census Computer Tapes and Matling Labels - Rebroduction Fees for City

and Toum Committee Chatrman.

Where "street list" data collected under M.G.L. ¢. 51, §§ 6-7, is compiled on computer
tapes: o

(a) City or town registrars of voters shall provide, or cause their agents to provide, copies
of said computer tapes to the chairman of each city or town committee for a fee of no
more than one cent ($0.01) per name, provided that a minimum fee of no more than
ninety dollars ($90.00) may be assessed. No fee assessed under 950 CMR 32.06(6)(a) shall
exceed seven hundred fifty dollars ($750.00).

(b) City or town registrars of voters shall provide, or cause their agents to provide, sets
of mailing labels made from said computer tapes to the chairman of each city or town
committee for a fee of no more than two cents ($0.02) per label, provided that a
minimum fee of no more than fifty dollars ($50.00) may be assessed.

32.07: Advisory Opinions

On written request of a custodian, the Supervisor may issue an advisory opinion with
respect to any questior. concerning the provisions of M .G. L. c. 4, §7, (26) or M.G.L.
c. 66, §10. Advisory opinions may also be issued upon the Supervisor's initiative.

32.08: Appeals

D ial ian. Where a custodian's response to a record request made
pursuant to 950 CMR 32.05(3) is that any record or portion of it is not public, the
custodian, within ten (10) days of the request for access, shall in writing set forth the
reasons for such denial. The denial shall specifically include the exemption or
exemptions in the definition of public records upon which the denial is based. When
exemption (@) of M .G. L. c¢. 4, §7, (26) is relied upon the custodian shall cite the
operational statute(s). Failure to make a written response within ten days to any request
for access shall be deemed a denial of the request. The custodian shall advise the person
denied access of his or her remedies under 950 CMR 32.00 and M. G. L. ¢. 66, § 10(b).

) ltot sor. In the event that a person requesting any record in the
custody of a governmental entity is denied access, or in the event that there has not been
compliance with any provision of 950 CMR 32.00, the requester may appeal to the
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950 CMR: OFFICE OF THE SECRETARY OF THE COMMONWEALTH

32.08: continued

Supervisor within ninety (90) days. Such appeal shall,be in writing, and shall include a
copy of the letter by which the request was made and, if available, a copy of the letter by
which the custodian responded. The Supervisor shall accept an appeal only from a
person who had made his or her record request in writing. An oral request, while valid
as a public record request pursuant to 950 CMR 32.05(3), may not be the basis of an
appeal under 950 CMR 32.08.

(3) Disposition of Appeals. The Supervisor shall, within a reasonable time, investigate
the circumstances giving rise to an appeal and render a written decision to the parties

stating therein the reason or reasons for such decision.

(4) Presumption. In all proceedings pursuant to 950 CMR 32.00, there shall be a
presumption that the record sought is public.

(5) Hearings. The Supervisor may conduct a hearing pursuant to the provisions of 801
CMR 1.00. Said rules shall govern the conduct and procedure of all hearings conducted
pursuant to 950 CMR 32.08. Nothing in 950 CMR 32.08 shall limit the Supervisor from
employing any administrative means available to resolve summarily any appeal arising
under 950 CMR 32.00.

(6) In-camera Inspections and Submissions of Data. The Supervisor may require an
inspection of the requested record(s) in_camerg during any investigation or any
proceeding initiated pursuant to 950 CMR 32.08. The Supervisor may require the
custodian to produce other records and information necessary to reach a determination
pursuant to 950 CMR 32.08.

(7) Custodial Indexing of Records. The Supervisor may require a custodian to compile
an index of the requested records where numerous records or a lengthy record have

been requested . Said index shall meet the following requirements:

(2) the index shall be contained in one document, complete in itself;

(b) the index must adequately describe each withheld record or deletion from a released
record;

(©) the index must state the exemption or exemptions claimed for each withheld record
or each deletion of a record; and,

(d) the descriptions of the withheld material and the exemption or exemptions claimed
for the withheld material must be sufficiently specific to permit the Supervisor to make a
reasoned judgment as to whether the material is exempt. Nothing in 950 CMR 32.08 shall
preclude the Supervisor from employing alternative or supplemental procedures to
meet the particular circumstances of each appeal.
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950 CMR: OFFICE OF THE SECRETARY OF THE COMMONWEALTH

32.08: continued

(8 (onferences. At any time during the course of any investigation or any proceeding,
to the extent practicable, where time, the nature of the investigation or proceeding and
the public interest permit, the Supervisor, may order conferences for the purpose of
clarifying and simplifying issues'and otherwise facilitating or expediting the investigation
or proceeding. e

32.09: Enforcement of Orders

A custodian shall promptly take such steps as may be necessary to put an order of the
Supervisor into effect. The Supervisor may notify the Attorney General or appropriate
District Attorney of any failure by a custodian to comply with any order of the
Supervisor.

REGULATORY AUTHORITY
950 CMR 32.00: M.G.L.c. 66, §1
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Title fi: Crime Awareness and Campus Security Act of 1990

1. Begin coilecting data August 1, 1991; prepare, pubiish, and distribute to all current siudents and empioyees, and to
applicants for enroiiment or employment, upon request, beginning Soptember 1, 1992, and annuelly thereafter:

Statement of current campus policies regarding:

*  procedures and facilties for students and others to report criminal actions or other emergencles occurring on campus
s the Instiutlon's response to these reports
« security and access to campus facllities, including campus residences, and security considerations used In the malntenance
of campus facliities
« campus law enforcement, including:
v enforcement authority of security personne}
v working relationship of security persenneti with State and local police agencles
v policles which encourage accurate and prompt reporting of all crimes to campus police and appropiiale police agencies
« monticring and recording through focal police agencles of criminal activily at off-campus student crganizations whose
parlicipants are students of the Institution (those recognized by the Institution, including student organizations
with off-campus housing facilities)
» possession, use, and sale of alcoholic beverages and enforcement of State underage drinking laws
»  possession, use, and sale of lllegal drugs and enforcement of Federal and State drug laws

Description of the type and frequency of programs:

-T€1-

« to Inform students and employees about campus securlly procedures and practices, arnd to encourage studsents and
employess {o be responsible for their own security and the security of others

+ toInform students and employees about the prevention of crimes

« to provide drug or alcohol abuse education as required under the "drug-free campus requiremsnis” of P.L. 101-226

Siatistlcs® concerning:

» the occurrence on campus, during the most recent calendar year,** and during the 2 preceding calendar years ***
for which data are available, of criminat offenses reported to campus security authorities or locat police agencies, of:
v murder v rape v robbery
v sggravated assault v burglary v motor vehicle theit

« the number of arrests for the following crimes occurring on campus during the most recent calendar year”
v liquor law viciations v drug abuse violations v/ weapons possessions

li. To ald in the pravention of similar cccurrences, make timely reporis to students and employses on crimes consldered to be
a threat to other students and employees that are reported to campus security authoritles or local law poilce agencles:

v/ murder v/ rape v robbery
v aggravated assaul ¢ burglary + motor vehicle theft

* Thess statistical data must be submitted to the Secretary upen request for a 1995 report to Congress on campus crime statistics.
** Calerxiar year means August 1 - July 31,
e« Eor the st reporting period only , preceding calendar years may be any 12-month periods which do not overiap.
11/20/91




COMPLYING WITH THE
- CAMPUS SECURITY ACT — 1990

Title IT- Crime Awareness and Campus Securiry

prepared by

National Association of Student Persoanel Administrators, Inc.

with the assistance of

American Association of Community ‘& .T umor Colleges
Atnerican Council on Education

American Assod;ﬁon of State Colleges.:& ﬁniversities
Association of American Universities

Council for Advancement & Support of Education

Foley, Hoag & Eliot

- International Association of Campus Law Enforcement Administrators

National Association of College & University Attorneys
National Association of College & Uniyersity Business Officers
National Associztion of Independent Colleges & Universities

United Zducators Insurance Kisk Retention Group
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Introduction

In November 1990, the Student Right-to-Know and Campus Security Act was signed into law (Public Law 101-542). The
implicarions of the law will affect, 10 some exient, all posisecondary institurions that receive federal financial assistance. More
importantly, it will involve the entirc campus communiry, not just the safery and securiry organizasion, in responding 10 crime

incidents on campus.

The U.S. Department of Education will issue rwo ‘Dear Colleague’ letiers this spring. The departmeri also plans to issue
a Norice of Propesed Rule Making in September 1991 and final regulations are expected to be issued in February 1992,
Because of the campus-wide implicarions and the limelines for compliance, 10 higher educarion associations convened 10
prepare a joint advisory on the compliance and record-keeping procedures required.
This paper has been prepared 10 assist colleges and universities in responding to Title Il — Crime Awareness and Campus
Securiry. The information contained in this paper is not intended as legal advice and irstitusions are encouraged to consult

compelent counsel.
A represenrative list of other resources is also included.

The Student Right-to-Know and Campus Security Act
represents 2 legislative “solution™ to the perceived problem
that some colleges and universiiies have been less than
forthright about the erime risks which exist on campuses,
This may be an unfair generalization since many campuses
have been engaged in effective campus safety and security
programs and have provided information to the FBI's
Uniform Crime Reporting (UCR) system or state programs.

The law recognizes institutional amenomy in several
important areas. Specifically, institutions are free 10, 2nd are
encouraged to, establish their own security policies.
Effective policies and judgments about the format of the

required published security report, interpretation of data, and’

other institutional background information should be
developed within the context of the institation’s educational
mission, philosophy, and the community environment.

We strongly encourage campuses to establish a
campus-wide comnmitiee to review their security policies and
emesgency response procedures in the context of the new
legal requirements. Headed by 2 senior administrator, the
team should include representatives from a wide range of
campus agencies. For example, many-campuses will finc it
helpful 10 inciude representatives from campus safety and
security, student affairs, admissions, legal counsel, university
relations and public information, personnel,
academic/faculty affairs, and student government.

If the campus does not curently use a campus-wide
emergency response or management leam, we urge
institutions to consider forming such 2 tear. Such a team
could include representaiives from the vice presidents for

administration, studant affairs, aczdemiz 2fizirs, and pubiic

information; the director of security; and legal counsel. Both
the campus security team and the smaller emergency
response team should meer on a regular basis to review
procedures and plan for emergency response. The new law
imposes an important mew requirement for timely notice of
campus crires.. This group might be the appropriate one to
confer and make judgments about how the campus will
provide the required timely notice. (Timely notice is
discussed in greater detail on pages 4-6.)

Campuses are urged-to contnue and enhance further
their current safety and security education and awareness

- programs. In discussing safety awareness and crime

prevention programs, the law suggests programs designed to
“encouragéstudents and employzestobe responsible for their
own security and the security of others.”

The new law provides colleges and universities with an
opportunity to review their campus securin} procedures and
policies. Inmstitutions are cautioned to rzview the
requirements imposed by federal, state, and local laws, and
1o only promuigate policies and procedures which they are
able to enforce.

Makingthe Law Workfor You

The act requires each institinion receiving Title IV student
aid assistance 1o prepare and distribute an annuzl report which
szts forth its policies on crime prevention issues and gives
statistics on the number of specific crimes (murder, rape,
robbery, aggravated assauii. burgiary, and motor vehicie
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theft) which have occurred on campus and the number of
arrests on campus for liguor law violations, drug abuse
violations, and weapons possessions.

In addition to publishing crim= statistics, the act requires
colleges and universities to provide timely warnings to the
campus community of certain crimes (murder, rape, 7obbery,
aggravated assault, burglary, and motor vehicly theft)
reporied to campus security or local law enforcemery which
may be considsred a threat to other students and employess.

Compliance Timetable

Effective immediately: Section 203 of the law amends
Section 438(b) of the General Education Provisions Act (the
Family Educational Rights and Privacy Act [FERPA],
commonly referred to as the Buckley Amendment). This
section mandates that nothing shall prohibit the alleged
victims of violent crimes from kmowing the results of campus
disciplinary proceedings concerning the alleged perpetrators
of those violent crimes. Such disclosure is not required, but
administrators should consider the ramifications of either
disclosure or nondisclosure of the results.

August 1, 1991: Higher education instintions must

begin collecting specified information on campus crime
statistics and campus security policies.

Seprember 1, 1991: Instinntions are required to make
“timely reports io the campus comrmunity on crimes (murder,
rape, robbery, aggravated assault, burglary, and motor
vehicle theft as defined on pages 4 and 5) considered to be 2
threat to other sudents and employees and reported to campus
security or local law police agencies.” The information must
be disseminated in a manner that will aid in the prevention of
similar occurrences.  Colleges and universities may want to
review with counsel whether this provision may reguire
additional care under state 1ot laws.

Seprember 1, 1992, and each year thereafier: The
college or university must publish and distribute through
publications or mailings an aninual repon of campus security
policies and crime statisties 1o all curreat students and
emplovees; provide copies ¢f the annual repont to any
applicant for enrollment or employment upon request; and,
upon reguest, submit a copy of the annual report 1o the
Secretary of Education. It is expected that the secretary will
make this request once between now and 1995, when the
secretary will make. 2 report 10 the congressional education
commitiees.

Noze:

Definitions

1. How is campus defined?

The law defines a camnpus to include: “(i) any building
or property owned or controlled by the institution of higher
education within the same reasonably contiguous geographic
area and used by the institution in direct suppont of|, or related
10 its educational purposes; or (ii) any building or property
owned or controlled by student organizations racognized by
the institution.”

Branch campuses, schocls, or divisions that are not
within a reasonably contiguous geographic area are
considered separate campuses forthe reporting requirements. |

In most cases, fraternity, sorority, and other
organizational housing units will be considered pan of the
campus regardless of location and ownership. Other areas
that may be included are recreationjcamp sites, research
faciliies, teaching hospitals, and foreign campuses.

2 How are crimes covered by the act defined?

The law requires institirions to report informarion about
the occurrences of the following crimes: murder, rape,
robbery, aggravated assault, burglary, and motor, vehicle
theft.

While not defined in the law, we suggest that a crime is
“reported™ wher a e.mp us security/police officer
investigating an incident determines that a crime has occurred
or a local police agency notifiss an institution that it has
documented a report of a criminal offense which has occurred
“‘on campus” as defined by thisact. -

For the purposes of the act, the offenses for which
statistics must be reported are to be defined in accordznce
with the FBI's Uniform Crime Reporting (UCR) sysiem, as
modified by the Hate Crimes Statistics Act. The law does nor
require colleges and universities to participate in the UCR,
only that the data must be compiled in a manner consisizat
with the UCR.

Definitions of crimes for which occwrences must be
reported: (see note 1)

E murdes the willful (non-negligent) killing of on2 human
being by another

1. Definitions ars based on the F31's Uniform Crime Repon (UCR].
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& rape: the camal knowledge of 2 person forcibly and/or
against that person’s will, or not forcibly or against that
person's will where the victim is incapable of giving consent
because of his/her temporary or permanent mental or physical
incapacity; or an attempt to commit rape by force or threat of

force {see note 2)

m robbery: the taking, or attempting to take, of anything of
value under confrontational circumstances from the control,
custody, or care of ancther person or persons by force or threat
of foree or violence andjor by putting the victim in fear of
immediate harm

& aggravated assault: an unlawful attack by one person upon
another wherein the offender uses a weapon or displays it in
a threatening manner, or the victim suffers obvious severe or
aggravated bodily injury involving apparent broken bones,
loss of teeth, possible internal injury, severe laceration, or loss
of consciousness. Note that an unsuccessful 2t:smpt to
commit murder would be classified as an aggravated assault

& burglary (breaking and entering): the unlawful entryinto a
building or other structure with the intent to comsmit a felony
oratheft. Note that forced entry is not a required element of
the offense, so long zs the entry is uniawfu! {constuning a
trespass) it may be accomplished via an unlocked door or
window. Included are unsuccessful attempts where force is
employed, or where a perpetrator is frightened off while
entezing an unlocked. door or climbing through zn open
window

& motor vehicle theft: the theft or attemptedtheft of a motor
vehicle

Institutions must also report the number of arzests for the
following crimes that occur on campus: liquor law violations,
drug abuse violations, and weapons possessions. An “arrest”
has occurred when a law enforcement officer has detained an
individual with the int=ntion of sezking charges agains: the
person for a spexific offense(s) and a record is made of the
detention (Tuttle, 1991a).

Definitions of crimes for which arrests must be reported
(sec norc I, page 4):

Note:

& liguor law violations: violations of laws or ordinances
prohibiting the manufacture, sale, purchase, transportatica,
possession or use of alcoholic beverages (with the exception
of “driving under the influence” or "drunkenness™)

® drug abuse violations: violations of laws prohibiting the
production, distribution, andfor vse of certain comolled
substances and the equipment or devices utilized in their
preparation or use

¥ weapons possessions: violations of laws or ordinances
prohibiting the manufacture, sale, purchase, transportation,
possession, concealment, or use of firearms, cuning
instruments, explosives, incendiary devices, or other deadly
weapoas. .

3. How should students be defined? .

‘While not defined in the law, we are suggesting that
students are all persons who are registered during the current
semester to take at least one course for credit.

4. How should employees be defined?

‘While no: defined in the law, we are suggesting that
employees are full-timie and pan-time employees of the
institution with regularly scheduled hours of employment.

Frequently Asked Guestions

1. When should the rimely reports on crimes considered a
threat 10 other students and employees be disseminated?
This requirement imposes an important new
responsibility for colleges and universities. There is 2 need
10 make prompt decisions about when and how to disseminate
timely warnings after ‘one of the six specified crimes occurs
on campus. Campuses may wish to designate a senior
administrator with the ultimate responsibility for this action.
The purpose of the reports is to aid in the prevention of similar
occurrences. Campuses should, therefore, make a
determinztion about the likelihood of the incident posing a
threat to others when choosing an timmediate and/or personal
notification or a more general warning using bulletin boards,
campus news media, flyers, or other announcements/forums.

Z. Intne case of rape, we are recommending that the definition used be consistent with the National Incident-Based Reporting

Tunle (199123

Svstemn (NIB:.S: definition. For 2 complets discussion of the UCR and NIBRS system and suggesuons for record kesping, ses
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2. How should the timely reports on crimes considered a
threar to other students and employees be disseminated?

In determining how 1o inform students and employess
about incidents, campuses are urged to consider the
likelihood that the inciderit poses a threat to other individuals.
Campuses should review and determine the effectiveness of

cwrent approaches. The following is a list of possible ways

of communicating with the campus community:  press
releasss for campus and local press, radio, television, and
other media; special notices through residence hall ‘staff;
dining halljcafeteria table tents; notices included with pay
checks; faculty/staff newsletters; posted notices (posters,
compuer bulletin boards and electronic mail, athletic score
beards); or individually addressed correspondence,

It is adviszble to document the notification procedures
used to alent members of the campus community about
incidents,

3. Whar informarion is to be included in the annual security
report?

Two types of information must be distributed 10 all
current students and employees and upon request to
applicants for enrollment or emplocyment. They are: (1)
descriptions of policies related to eampus security; and (2)
satisties concerning specific crimes reported to campus
security authorities or local police agencies.

€. Whar policy irformarion must be collec:ed and
disseminated?

Although it is not clear, the law do:s notseem 1o require
that the entire verbatim text of the covered policies be
included in the annual reporns, but rather summaries of the
following policies:

® procedures and facilities for reporting crimes and other
emergencies and the institution’s response to those reports,
and policies which encourage accurate and prompt reporting
of crimes to campus/iocal police

Examples might include: the availability of campus
security, the existence of a network of emergency telephones,
publication and promotion of emergency pho'ze numbers, or
orientation prograrms.

B campus facility access and security policies, and security
considerations rejated to maintenance programs

Examples might include: policies governing acosss 1o
aczdsmic buildings, residence halis, {raternities anc

sororities, and other facilities and the procedure for inspecting
campus lighting, shrubbery.

®m law enforcernent (arrest) authority of campus security
personnel, and interagency relationships (including the
policy concemning the monitoring and recording by local
police of crimes at off~campus student organizations)

Examplesmight include: doescampus security have law
enforcement authority? What is the nature of the working
relationship between campus security and local law
enforcement agencies?

W astatement of policies regarding alcohol and drugs and a
description of any drug or alcoho! education programs

This section will require the iastitution to summarize or
reference the informaticn already recuired by the Drug-Free
Schools and Communities Act,

£ deseriptions of “security awareness™ and crime prevention
programs

This section requires & description of the type and
frequency of programs designed 1o inform shidents and
employees about campus security procedures and practices
and to