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Introduction

In September 1990, the Judicial Conference of the United States adopted
the report of its Ad Hoc Committee on Cameras in the Courtroom, which
recommended a pilot program permitting electronic media coverage® of civil
proceedings in six federal district courts and two federal courts of appeals.
Under the pilot program, media representatives interested in using
electronic media to cover all or part of a civil proceeding in one of the eight
pilot courts submitted an application to the court, and the judge presiding
over the proceeding determined whether to permit coverage. Guidelines
promulgated by the Judicial Conference set forth the conditions under
which coverage could take place (see Appendix).

In adopting the committee’s recommendation, the Judicial Conference
approved the Federal Judicial Center’s proposal to evaluate the pilot pro-
gram, and this report presents the results of the Center’s evaluation. The
evaluation covers the period from July 1, 1991, to June 30, 1993.

The research project staff used the following resources to evaluate the
program: (1) information about application and coverage activity in each
court; (2) questionnaire responses from participating and nonparticipating
judges in the pilot courts; (3) questionnaire responses from attorneys who
participated in proceedings in which there was electronic media coverage;
(4) telephone interviews with (a) judges who had the most experience with
electronic media coverage, (b) media representatives whose organizations
participated in the program, and (c) court personnel responsible for day-to-
day administration of the program in each pilot court; (5) a content analysis
of evening news broadcasts incorporating courtroom footage obtained under
the program; (6) information about coverage provided by extended-coverage
networks; and (7) reviews of studies exploring effects of electronic media
coverage on witnesses and jurors in state court proceedings.

1. In this report the phrase “electronic media coverage” refers to the broadcast-
ing, televising, electronic recording, or photographing of courtroom proceedings by
the media.




History and Description of the
Pilot Program

Electronic media coverage of criminal proceedings has been expressly pro-
hibited under Federal Rule of Criminal Procedure 53 since the Criminal
Rules were adopted in 1946.2 In 1972, the Judicial Conference of the United
States adopted a prohibition against “broadcasting, televising, recording, or
taking photographs in the courtroom and areas immediately adjacent
thereto . ..” (Canon 3A(7) of the Code of Conduct for United States
Judges). The broad prohibition applied to both civil and criminal cases. At
that time the American Bar Association’s Model Code of Judicial Conduct
contained a similar provision, and cameras were prohibited in most state
courts.

In the mid-x97o0s, state courts began authorizing broadcast coverage of
judicial proceedings, on either an experimental or permanent basis. In 1981,
the Supreme Court ruled in Chandler v. Florida, 449 U.S. 560 (1981), that
the presence of television cameras at a criminal trial was not a denial of due
process. In 1983, a group of interested media and other organizations peti-
tioned the Judicial Conference to adopt rules permitting electronic media
coverage of federal judicial proceedings, and the Conference appointed an
ad hoc committee to consider the issue. In its September 1984 report, that
ad hoc committee recommended denial of the requested change; on
September 20, 1984, the Conference adopted the committee’s report.

Shortly after the Chandler decision, the American Bar Association revised
Canon 3A(7) of its Model Code of Conduct to permit judges to authorize
broadcasting, televising, recording, or photographing civil and criminal pro-
ceedings subject to appropriate guidelines. The canon was ultimately re-
moved from the ABA’s Code of Conduct based on a determination that the
subject of electronic media coverage in courtrooms was not directly related
to judicial ethics and was more appropriately addressed by administrative
rules adopted within each jurisdiction.3

2. In June 1994, the Judicial Conference’s Standing Committee on Rules of
Practice and Procedure voted to publish for comment a revision of Rule 53 that
would remove from that rule the prohibition on electronic media coverage.

3. See ABA Standing Committee on Ethics and Professional Responsibility, Final
Draft of Recommended Revisions to ABA Code of Judicial Conduct (December

1980).




Throughout the 1980s, several cases challenged the federal courts’ pro-
hibition on electronic media coverage.4 In 1988, the Judicial Conference
appointed a second Ad Hoc Committee on Cameras in the Courtroom “to
review recommendations from other Conference committees on the intro-
duction of cameras in the courtroom, and to take into account the American
Bar Association’s ongoing review of Canon 3A(7) of its Code of Judicial
Conduct, dealing with the subject.”s In September 1990, after receiving in-
put from news organizations and a letter from U.S. Representative Robert
Kastenmeier, then Chair of the House Judiciary Committee’s Subcommittee
on Courts, Intellectual Property, and Administration of Justice, the ad hoc
committee recommended that the Judicial Conference (1) strike Canon
3A(7) from the Code of Conduct for United States Judges, and include pol-
icy on cameras in the courtroom in the Guide to Fudiciary Policies and
Procedures; (2) adopt a policy statement expanding permissible uses of cam-
eras in the courtroom; and (3) authorize a three-year experiment permitting
camera coverage of certain proceedings in selected federal courts.

In September 1990, the Judicial Conference adopted these recommenda-
tions? and authorized the three-year pilot program allowing electronic media
coverage of civil proceedings in selected federal trial and appellate courts,
subject to guidelines approved by the Judicial Conference. The Federal
Judicial Center (FJC) agreed to monitor and evaluate the pilot program. In
its final report to the Conference in March 1991, the ad hoc committee
recommended pilot courts for the experiment: the U.S. District Courts for
the Southern District of Indiana, District of Massachusetts, Eastern District
of Michigan, Southern District of New York, Eastern District of
Pennsylvania, and Western District of Washington; and the U.S. Courts of
Appeals for the Second and Ninth Circuits. The pilot courts were selected
from courts that had volunteered to participate in the experiment. Selection
criteria included size, civil caseload, proximity to major metropolitan
markets, and regional and circuit representation. The use of size, civil
caseload, and location in metropolitan areas as criteria reflected a concern

4. For 2 summary of these mostly constitutionzlly based challenges, see Radio-
Television News Directors Association, News Media Coverage of Judicial
Proceedings with Cameras and Microphones: A Survey of the States (x993).

5. See Report of the Judicial Conference Ad Hoc Committee on Cameras in the
Courtroom (September 1990).

6. See Report of the Proceedings of the Judicial Conference of the United States
(September 1990).

7. 1d.
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that smaller and less metropolitan courts would not have enough cases with
high media interest to support evaluation of the program.

After the ad hoc committee selected the pilot courts and approved the
FJC’s proposed evaluation methods, the Conference discharged the ad hoc
committee and assigned oversight of the pilot program to the Judicial
Conference Committee on Court Administration and Case Management.

Pilot Program Guidelines

The pilot program began on July 1, 1991, and runs through December
31, 1994.8 The program authorizes coverage only of civil proceedings and
only in the courts selected for participation in the pilot program. The
guidelines adopted by the Judicial Conference require reasonable advance
notice of a request to cover a proceeding; prohibit photographing of jurors
in the courtroom, in the jury deliberation room, or during recesses; allow
only one television camera and one still camera in trial courts (except for the
Southern District of New York, which was permitted to allow two cameras
in the courtroom for coverage of civil proceedings) and two television cam-
eras and one still camera in appellate courts; and require the media to es-
tablish “pooling” arrangements when more than one media organizaton
wants to cover a proceeding.9 In additon, discretion rests with the presiding
judicial officer to refuse, terminate, or limit media coverage.

8. The program was originally scheduled to terminate on June 30, 1994. In
March 1994, the Judicial Conference adopted a recommendation of the Committee
on Court Administration and Case Management to continue the program in the pilot
courts through the end of 1994 to avoid a lapse in the program while a final Judicial
Conference decision is pending.

9. Pooling involves running an electronic feed from a television camera inside the
courtroom to a monitor located outside the courtroom, from which other interested
media organizations can obtain footage. This procedure enables a number of media
organizations to cover proceedings while limiting the number of cameras in the
courtroom.

History and Description of the Pilot Program 5




The Federal Judicial Center
Evaluation

So that we could report research results to the Conference prior to the ter-
mination of the pilot program, our evaluation covered the period from July
1, 1991, through June 30, 1993.

Summary of Findings

Our overall findings were the following:

During the two-year period from July 1, 1991, through June 30, 1993,
the media filed applications for coverage in 257 cases; 82% of the
applications were approved.

The most common type of coverage was television coverage of trials.

Overall, attitudes of judges toward electronic media coverage of civil
proceedings were initially neutral and became more favorable after
experience under the pilot program.

Judges and attorneys who had experience with electronic media cover-
age under the program generally reported observing small or no ef-
fects of camera presence on participants in the proceedings, court-
room decorum, or the administration of justice.

]udges, media representatives, and court staff found the guldehnes
governing the program to be generally workable.

Overall, judges and court staff report that members of the media were
very cooperative and complied with the program guidelines and any
other restrictions imposed.

Most television evening news footage submitted for content analysis
(1) employed courtroom footage to illustrate a reporter’s narration
rather than to tell the story through the words and actions of partici-
pants; (2) provided basic verbal information to the viewer about the
nature and facts of the cases covered; and (3) provided little verbal
information to viewers about the legal process.

Results from state court evaluations of the effects of electronic media
on jurors and witnesses indicate that most participants believe elec-
tronic media presence has minimal or no detrimental effects on jurors
or witnesses.




Limits of the Evaluation

Several potentially relevant issues were not examined in the evaluation
and therefore cannot be addressed in this report. First, the evaluation design
as approved by the Ad Hoc Committee on Cameras in the Courtroom did
not include a measure of the actual (as opposed to perceived) effects of elec-
tronic media on jurors, witnesses, counsel, and judges. The only way to mea-
sure objectively the actual effects of electronic media on jurors and witnesses
would be to compare the behavior and perceptions of jurors and witnesses in
two different groups of cases: those covered by electronic media and those
not covered. The Federal Judicial Center suggested—and the Ad Hoc
Committee on Cameras in the Courtroom concurred—that this approach
was not feasible because, among other reasons, there would be too few cases
in the pilot courts with high media interest to support such an evaluation.

Second, we did not directly measure the attitudes of jurors, witnesses, and
parties because most have had litile courtroom experience and could not, we
believed, make judgments (as judges and attorneys could) about the effects of
electronic media on themselves. (A witness who has never been in a ¢ art-
room might be nervous for many reasons but might attribute that state—in-
appropriately—to the presence of cameras.) We did obtain some informa-
tion on these issues through other methods, such as judge and attorney
questionnaires. Also, we reviewed results from stace court studies exploring
these questions.

Finally, because the pilot program limited coverage to civil proceedings,
the impact of electronic media coverage on federal criminal proceedings was
not addressable in this evaluation. Opinions on the issue of criminal cover-
age were obtained through questionnaires and interviews.

Another consideration relevant to interpreting the findings in this report
is that the pilot courts were chosen from among courts that had volunteered
to participate, and most of the analyses in our study focused on judges who
actually had experience with electronic media coverage. Thus, it could be
expected that judges whose responses we report would on average be more
favorable toward electronic media coverage than would a randomly-selected
sample of judges throughout the country.

Research Approaches and Results

Information About Media Activity

From July 1, 1991, through June 30, 1993, media organizations applied to
cover a total of 2§7 cases across all of the pilot courts. Of these, 186 appli-
cations were approved, 42 were disapproved, and 29 were not acted on

8  Electronic Media Coverage of Federal Civil Proceedings




(usually because the case was settled or otherwise terminated, or the applica-
tion was withdrawn before the judge ruled on the application). Table 1
shows the breakdown, by court, of the outcomes of applications for elec-
tronic media coverage.

Table 1. Outcome of Applications, by Court
% approved

Number of Number Number No in cases with

applications approved disapproved ruling  aruling
Second Circuit 16 12 4 0 75
Ninth Circuit 18 13 4 1 76
S.D. Indiana 23 16 1 6 94
D. Massachusetts 19 17 2 0 89
E.D. Michigan 34 21 8 5 72
S.D. New York 40 26 7 7 79
E.D. Pennsylvania 78 54 15 9 78
‘W.D. Washington 29 27 1 1 96
TOTAL 257 186 42 29 82

As can be seen from this table, most application activity was in the district
courts, but there was also variation among the district courts with respect to
activity, These variations in application activity are generally—but not per-
fectly—related to the size of the court. In telephone intcrviews, other factors
were suggested that may have influenced the extent of application activity:
the number of non-participating judges in a court;!° differences in local
television and radio station resources across cities of various sizes; and, most
importantly, the involvement of a media coordinator, an agent of media or-
ganizations in a particular market.”* There was a very active media coordi-
nator in the Eastern District of Pennsylvania, which had the greatest volume
of application and coverage activity (it was the second-largest district court
in the pilot).

10. Some judges in the pilot courts declined to participate in the pilot program.

11. Media coordinators kept media organizations in a market apprised of inter-
esting cases, coordinated pooling arrangements, and in some instances served as a
media liaison to the court.

The Federal Judicial Center Evaluation ¢




Use of cases as the unit of analysis in reporting activity, as in the numbers
reported above, provides a very conservative measure of the extent of cover-
age activity. For example, many cases were covered by more than one media
organization; our data do not reflect the number of media organizations in-
terested in covering each proceeding. In addition, several cases involved
coverage of more than one proceeding (e.g., a pretrial hearing and the trial)
or multiple days of coverage for one proceeding (e.g., a trial). The data we
collected reflect a total of 324 coverage days over the two-year data collec-
tion period, for an average of 2.2 coverage days for each proceeding covered.
The longest coverage of a proceeding was 15 days, for a jury trial in which
the plaintiff alleged sexual harassment and discrimination by an employer.

Reasons for Disapproval of Applications

The guidelines do not require judges in the pilot courts to explain their
reasons for denying coverage of a case; however, a number of them did indi-
cate reasons in their written orders denying coverage. In the forty-two de-
nials, thirteen did not state a reason and seven were because a judge was not
participating in the pilot program.’? Five of the stated reasons were general
statements that coverage would not be in the interests of justice or would
prejudice the parties, without explaining in detail why this was so. Specific
reasons given for the remaining seventeen denials included the sensitive
nature of a case, witness or party objection to coverage, and untimely media
applications.

Non-Coverage of Approved Cases

Of the 186 cases approved for coverage, 147 were actually recorded or
photographed. Nineteen of the 39 approved cases that were not covered had
settled or otherwise terminated. Nine applications were withdrawn, and in
11 instances the media failed to appear to cover an approved case.™3

Proceedings Covered

Not surprisingly, trials were the type of proceeding most frequently cov-
ered by electronic media; fifty-six trials were covered over the two-year pe-
riod. Other proceedings covered included pretrial proceedings (twenty-

12. Three of these cases involved appellate panels on which retired Supreme
Court Justice Thurgood Marshall was sitting.

13. According to telephone interviews, media “no shows” usually happened when
an event occurred to which a station chose to devote resources that were originally
scheduled to cover the court proceeding.

10 Electronic Media Coverage of Federal Civil Proceedings




seven); bankruptcy proceedings (four); appellate proceedings (twenty-four);
and other proceedings (forty-three), including hearings for injunctive relief,
show cause hearings, motions for stay, conferences, and proceedings not re-
lated to a particular case, such as 2 judge’s swearing in ceremony or court ac-
tivities filmed or photographed for a special television program or news ar-
ticle.

Type of Coverage

Television was by far the most common type of coverage under the pro-
gram, with 124 proceedings covered. The majority of television coverage
was done by local stations for use in evening news broadcasts, although 32
proceedings were filmed and broadcast by networks such as Court-TV and
C-SPAN, which provide more extensive coverage of proceedings. Still pho-
tographers covered 56 proceedings, while radio covered 27. Approximately
one-third of the covered proceedings were covered by more than one type of
electronic media (e.g., television and stll photographers).

Types of Cases for Which Coverage Requests Were Made

The types of civil cases in which coverage applications were most fre-
quently made were civil rights cases and personal injury tort cases.™#

Judge Questionnaires
Method

Prior to the start of the pilot program, we sent a questionnaire to all
judges (including district, appellate, senior, magistrate, and bankruptcy
judges) in the pilot courts asking about their expectations and opinions of
electronic media coverage of civil proceedings. Judges were asked to rate the
likel*hood of certain potential effects of electronic media coverage as com-
pared to conventional coverage. These effects included potential positive
and negative effects of electronic media on witnesses (e.g., “motivates wit-
nesses to be truthful,” “makes witnesses more nervous than they otherwise
would be”); jurors (e.g., “increases juror attentiveness,” “signals to jurors
that a witness or argument is particularly important”); attorneys (e.g.,

14. Applications were made to cover 107 civil rights cases and 27 personal injury
tort cases. Other types of cases in which applications were frequently filed include
the following: contracts (15); intellectual property (including patent, trademark, and
copyright) (14); labor litigation (9); bankruptcy and bankruptcy appeals (9);
environmental matters (8); habeas corpus (8); ERISA (4); and constitutionality of
state statutes (4).

The Federal Judicial Center Evaluation 11
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“causes attorneys to be more theatrical in their presentation,” “prompts at-
torneys to be more courteous”); judges (e.g., “increases judge attentiveness,”
“causes judges to avoid unpopular decisions or positions”); and overall ef-
fects of electronic media presence (e.g., “disrupts courtroom proceedings,”
“educates the public about courtroom proceedings™. The response cate-
gories ranged from 1 (effect expecred “to little or no extent”) to 5 (effect ex-
pected “to a very great extent”).’s As a baseline, judges were asked to rate
their views of the same effects for conventional media coverage as compared
to the absence of coverage. Finally, judges were asked about their overall
attitudes toward electronic media coverage of civil and criminal proceed-
ings;6 their previous experience with electronic media coverage (e.g., as a
litigator or state court judge); and their expectations as to whether they
would participate in the pilot program.

After the program had been in operation for one year, we sent follow-up
questionnaires asking pilot court judges about the following: their beliefs
about the same specific potendial effects of electronic media coverage as had
appeared in the initial questionnaire; the same specific effects of conven-
tional coverage; whether they had experienced electronic media coverage
under the pilot program; and their overall attitudes toward electronic media
coverage of civil and criminal proceedings. Judges who did not respond to
the one-year follow-up received the same follow-up questionnaire after the
program had been in operation for two years.’? Overall, 114 out of 163
district judges (70%) and 34 out of 51 appellate judges (67%) responded to
both the initial and follow-up questionnaires.

Results
District judges

Our analysis of responses about the effects of electronic media coverage
focused on judges who had experienced electronic media coverage under the
program. In general, district judges who had experience with electronic me-
dia coverage under the pilot program believed electronic coverage had only
minor effects on the participants or proceedings; in the follow-up question-

15. Judges were also given the option of indicating they had no opinion.

16. Though criminal case coverage was not allowed in the pilot program, media
representatives are urging the federal courts to allow criminal coverage, and
therefore we thought opinions of pilot court judges on this issue might be of interest
to policy makers.

17. Copies of the initial and follow-up questionnaires are on file with the
Research Division of the Federal Judicial Center.

12 Electronic Media Coverage of Federal Civil Proceedings




naire, their median ratings indicated that all but one potential effect oc-
curred “to little or no extent” or “to some extent.”™8 Table 2 shows these
judges’ responses to the follow-up survey about specific effects of coverage.
When we compared the results in Table 2 to results from the initial
questionnaire (not displayed here), our analysis showed that district judges
who had experience with electronic media coverage rated nine of seventeen
potential effects significantly lower (i.e., as occurring to a lesser extent) on
the follow-up questionnaire than on the initial questionnaire.’® These effects
included the following items relating to electronic media coverage: “violates
witnesses’ privacy”; “distracts witnesses”; “makes witnesses more nervous
than they otherwise would be”; “signals to jurors that a witness or argument

is particularly important”; “causes attorneys to be more theatrical in their

presentation”; “disrupts courtroom proceedings”; “motivates attorneys to
come to court better-prepared”; “increases judge attentiveness”; and
“prompts judges to be more courteous.” Thus, judges apparently experi-
enced these potential effects to a lesser extent than they had expected.

In contrast, when we compared ratings of conventional coverage effects
between the initial and follow-up surveys we found no significant differ-
ences. This suggests that the differences in ratings of effects of electronic
media coverage between the initial and follow-up questionnaires were at-
tributable to experience with electronic media coverage and not to some
more general shift in judges’ attitudes toward the media.

18. The median represents the midpoint of all responses. The median rating on
the item “educates the public about courtroom procedures” indicated this effect
occurred “to a great extent.”

19. Ratings of each potential effect by judges who completed both questionnaires
were compared using a Wilcoxon Signed Rank test. This analysis examined the
number of judges who changed their response in each direction and enabled a de-
termination of whether the direction and magnitude of changes in ratings between
the initial and follow-up questionnaires were statistically significant.

The Federal Judicial Center Evaluation 13
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Table 2. Ratings of Effects by District Judges Who Experienced
Electronic Media Coverage Under the Program, by Percentage®

To little or Tosome Toamod- Toagreat Toavery

Effect no extent extent erate extent  extent great extent No opinion

Motivates witnesses to

be truthful 61 7 7 2 0 22

Violates witnesses” privacy 37 34 10 7 5 7

Makes witnesses less

willing to appear in court 32 27 15 2 2 22

Distracts witnesses 51 22 15 2 2 7

Makes witnesses more nervous

than they otherwise would be 24 37 22 5 0 12

Increases juror attentiveness 46 22 7 7 2 15

Signals to jurors that a

witniess or argament is

particularly important 51 15 10 5 7 12

Increases jurors’ sense of

responsibility for their verdict 49 15 15 10 0 12

Prompts people who see the

coverage to try to influence

juror-friends 54 10 7 0 0 27
(continued)
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Table 2 (continued)

Tolitle or Tosome Toamod- Toagreat Toavery
Effect no extent extent  erate extent extent greatextent No opinion

Motivates attorneys to come

to court better prepared 32 32 15 10 7 5
Causes attorneys to be more

theatrical in their presentation 29 37 20 2 5 7
Prompts attorneys to be

more courteous 44 20 15 17 2 2
Increases judge attentiveness 63 10 15 10 2 0
Causes judges to avoid unpopular

decisions or positions 88 2 5 2 0 2
Prompts judges to be more

courteous 56 22 15 7 0 0
Disrupts courtroom proceedings 83 15 0 2 0 0

Educates the public about
courtroom procedure 12 20 12 24 30 2

*Note: The figure in each cell represents the percentage of responding judges (IN = 41) who selected that answer.




With respect to overall attitudes toward electronic media coverage of
civil and criminal proceedings, district judges (including those who person-
ally experienced coverage and those who did not experience coverage but
presumably observed the effects of coverage on their colleagues and on the
court as a whole) exhibited significantly more favorable attitudes toward
electronic media coverage of civil proceedings in the follow-up question-
naire than they had in the initial questionnaire. The median response to this
question in the initial questionnaire was a 3, indicating “I have no opinion
on coverage,” while the median response in the follow-up questionnaire was
a 2, representing “I somewhat favor coverage.” After the program had been
in place, thirty-six judges had more favorable attitudes toward electronic
coverage of civil proceedings than they had reported in the initial question-
naire, fifteen had less favorable attitudes, and sixty-one reported the same
attitude that they had in the initial questionnaire.

District judges also indicated less opposition to coverage of criminal pro-
ceedings in the follow-up questionnaire, moving from a median of 4 in the
initial questionnaire (indicating “I somewhat oppose coverage”) to 2 median
of 3 (indicating “I have no opinion on coverage”). In the follow-up ques-
tionnaire, thirty-five judges reported more favorable attitudes toward crimi-
nal coverage than they had in the initial questionnaire, seventeen reported
less favorable atdtudes, and sixty-one reported the same attitude they had
initially.

Appellate Fudges

Experience with electronic media coverage appears not to have changed
the appellate judges’ ratings of the effects of cameras. In both the initial and
follow-up questionnaires, appellate judges’ median ratings of effects were
generally 1 (indicating the effect occurs “to little or no extent”) or 2
(indicating the effect occurs “to some extent”). The following table shows
responses of appellate judges with electronic media experience to the ques-
tion in the follow-up survey about the effects of coverage.

16 Electronic Media Coverage of Federal Civil Proceedings
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Table 3. Ratings of Effects by Appellate Judges with Experience in the
Program, by Percentage*

Tolitleor Tosome Toamod- Toagreat Toavery
Effect no extent extent erateextent extent  greatextent No opinion
Prompts attorneys to come to
oral argument better prepared 52 26 0 17 0 4
Causes attorneys to be more
theatrical in their presentation 48 30 9 4 4 4
Causes attorneys to change the
emphasis or content of their
oral argument 39 43 9 0 4 4
Increases judges’ attentiveness
at oral argument 70 26 4 0 0 0
Prompts judges to be more
courteous in questioning attorneys 57 35 9 0 0 0
Causes judges to change the
emphasis or content of their
questions at oral argument 65 30 4 0 0
Disrupts courtroom proceedings 74 22 4 0 0
Educates the public about the
work of the court of appeals 17 30 30 9 9 4

*Note: The figure in each cell represents the percentage of responding judges (V = 23) who selected that answer.



The responses shown in Table 3 do not differ significantly from re-
sponses to the same questions in the initial questionnaire. Similarly, appel-
late judges’ overall attitudes toward coverage, both before and after experi-
ence with the pilot program, were favorable. In both the initial and follow-
up questionnaire their median response to a question about overall attitudes
toward civil appellate coverage corresponded with “I somewhat favor cover-
age.” Altogether, of the appellate judges responding to this question on both
questionnaires, nine were more favorable to civil appellate coverage after the
program, four were less favorable, and sixteen held the same attitude toward
civil coverage as they had prior to the program.

With respect to coverage of criminal appellate proceedings, appellate
judges’ median rating on the initial questionnaire was “I have no opinion on
coverage,” while their median rating for the follow-up questionnaire was “I
somewhat favor coverage.” In particular, eleven appellate judges were more
favorable to coverage of criminal cases after the program, four were less fa-
vorable, and fourteen held the same attitudes as previously.

The overall questionnaire results (district and appellate) suggest judges’
attitudes toward electronic media coverage of civil and criminal proceedings
generally stayed the same or became more favorable after experience with
the program. In addition, judges who dealt with electronic media coverage
experienced potential effects to either the same or a lesser extent than they
had expected. In overall before-after comparisons for judges in each type of
court, there were no potential negative effects that were rated significantly
higher (i.e., as occurring to a greater extent) after experience with cameras
than before.

It should be noted that not all judges held favorable attitudes toward
electronic media coverage, and some had strong objections. The written
questionnaire comments of judges, some of which express negative views,
are on file with the Federal Judicial Center.

Attorney Questionnaires
Method

After the pilot program had been in operation for over two years, ques-
tionnaires were sent to lead plaintiff and defense attorneys from 100 cases
covered by electronic media during the first two years of the program. All 32
cases reported to have been covered by extended-coverage networks were
included in the sample, and the remaining 68 cases were selected randomly
from among other cases covered under the program. Questionnaires were
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returned from 110 out of 1912° attorneys surveyed (58%), with respondents
divided fairly equally between plaintiff and defense (or appellee and
appellant) attorneys.?!

We asked attorneys about the following issues: () if the court adequately
considered their views and those of their clients in deciding whether to ap-
prove coverage requests; (2) whether potential witnesses refused to testify
because of the prospect of camera coverage; (3) what effects of electronic
media coverage they observed; (4) whether electronic media coverage af-
fected the fairness of the proceedings; (5) whether, overall, they favor elec-
tronic media coverage of civil proceedings; and (6) whether their views to-
ward electronic media coverage have changed as a result of participation in
the program.

Results

Opverall, 72 out of 109 attorneys responding (66%) indicated they some-
what or greatly favor electronic media coverage of civil proceedings.
Fourteen (13%) said they had no opinion on coverage, while the remaining
23 (21%) were somewhat or greatly opposed to electronic media coverage.
In response to a separate question about whether experience with coverage
had changed their views, twenty-nine out of 104?2 attorneys responding
(28%) reported they were more favorable toward electronic coverage now
than they had been prior to having experience with it, 4 (4%) said they were
less favorable after experience, and 71 (68%) said their opinions had not
changed.

Sixty-three percent of attorneys responding to the survey reported that
they had been given adequate time to notify their clients after learning of the
prospect of camera coverage, and most (76%) indicated they had been given
an opportunity to object to coverage, although few (8%) had actually regis-
tered an objection. The majority of both district and appellate court attor-
neys responding thought the court had given adequate consideration to the
views of counsel and of the parties in deciding whether to allow

20. No information was available for nine attorneys in the sampled cases.

21. In particular, of those attorneys responding to this item on the district court
questionnaire, forty-six identified themselves as representing a plaintff in the case,
thirty-six identified themselves as representing a defendant, and two identified
themselves as “other” (e.g., representlng a respondent to a subpoena). Of attorneys
respondmg to the appellate questionnaire, eleven identified themselves as represent-
ing the appellant, eleven as representing the appellee, and one as “other.”

22. Not all attorneys answered every question.
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Table 4. Attorney Ratings of Electronic Media Effects in
Proceedings in Which They Were Involved, by Percentage*

Tolittleor To some Toamod- Toagreat Toavery
Effect no extent extent erate extent  extent  greatextent No opinion

Motivate witnesses to be more
truthful than they otherwise would
be (N = 70)* 58 3 2 0 0 38

Distract witnesses (IN = 66)* 52 18 9 5 0 17

Make witnesses more
nervous than they otherwise

would be (N = 66)* 46 21 12 5 2 15
Increase juror attentiveness

(N=53)* 26 6 8 6 0 55
Distract jurors (N = 54)* 30 9 6 4 0 52

Motivate attorneys to come
to court better-prepared (N = 97) 71 11 7 4 1 6

SBUTPSa001J [IAI) [BI0P3,] JO 95810A07) BIPSJA] OTUORIAY OF

Cause attorneys to be more

theatrical in their presentations
(N =103) 78 7 9 2 3 2

(continued)
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Table 4 (continued)

Tolittleor Tosome Toamod- Toagreat Toavery
Effect no extent extent erate extent  extent  great extent No opinion

Distract attorneys (IV = 103) 73 20 6 1 0 1

Prompt attorneys to be more
courteous (N = 103) 80 12 3 1 0 5

Increase judge attentiveness
(N=101) 54 17 10 6 H 12

Prompt judges to be more
courteous (N = 101) 62 12 8 4 3 11

Disrupt the courtroom
proceedings (N = 103) 77 10 .8 3 0 3

*Note: 'The figure in each cell represents the percentage of responding attorneys selecting that answer. Items marked with
an asterisk were presented only to attorneys in district court cases; other items were presented to attorneys in both district
and appellate court cases.




electronic media coverage. Fifty-eight percent of attorneys in the district
courts and 83% of attorneys in the appellate courts did not believe their
clients would have chosen to refuse coverage if given an absolute right to do
so. Only one attorney reported having a witness or witnesses who declined
to testify because of the prospect of camera coverage.

When asked whether the presence of cameras affected the overall fairness
of the proceeding in which they had been involved, ninety-seven said camera
presence had no effect on fairness, three said camera presence increased the
fairness of the proceeding, and four said it decreased the fairness of the pro-
ceeding.

Table 4 shows the number of attorneys selecting each answer in response
to questions about effects of electronic media coverage in the case in which
they participated.

The table shows that attorneys with experience under the program who
expressed an opinion generally indicated that various effects occurred “to
little or no extent.” These results are consistent with questionnaire results of
judges who experienced electronic media coverage under the program.

Telephone Interviews
Method

In September and October 1993, we conducted telephone interviews with
three groups of participants in the pilot program: (1) judges with the greatest
amount of experience with electronic media coverage under the pilot pro-
gram; (2) representatives of media organizations that covered cases under
the pilot program; and (3) court staff responsible for the day-to-day adminis-
tration of the program in each of the pilot courts. Members of each of these
groups were asked specific questions about their experiences with electronic
media coverage under the pilot program.23

The overall results from the interviews suggest that judges, media repre-
sentatives, and court staff thought the Judicial Conference guidelines were
very workable and that the pooling arrangements worked particularly
smoothly. A number of interviewees said that the issue of whether habeas
proceedings were eligible for coverage had been raised in their court. This
issue—which was not addressed by the program guidelines—was resolved by
the Committee on Court Administration and Case Management, which de-
termined that post-conviction habeas corpus hearings (including death

23. Questions used in each set of interviews are on file in the Research Division of
the Federal Judicial Center.
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penalty habeas hearings) were eligible for coverage but preconviction habeas
hearings were not.+

Fudges with Greatest Experience Under the Pilot Program

Twenty judges with the greatest experience with electronic media under
the pilot program (as measured by the number of cases covered in which
they presided on an appellate panel or were the presiding district court
judge) were interviewed. This group comprised judges from each of the pilot
courts and included four appellate judges, fifteen district judges, and one
bankruptey judge. Our database showed that these twenty judges were in-
volved in sixty-seven proceedings covered under the program. The greatest
number of covered cases in which any one judge was involved was five for
district judges and five for appellate judges.

Expe;ienced judges were asked a number of questions about their prac-
tices in altowing electronic media coverage under the pilot program; their
percepuons regarding the effects of electronic media on attorneys, jurors,
witnesses, themselves, and on courtroom decorum and the administration of
justice; and the:ir overall attitudes toward electronic media coverage.

Representatives of Media Organizations That Covered Cases Under the Program

We interviewed representatives of media organizations that most fre-
quently covered cases under the program. This included representatives
from nine local news stations in the pilot court markets, two extended-cov-
erage networks, two legal newspapers, and one national organization for ra-
dio and television news directors. Media representatives were asked how
they learned about cases to cover and made decisions about what to cover;
how electronic media access to the courtroom had affected the quantity of
their coverage; about their experiences with and views of the program, in-
cluding the guidelines; and how they used courtroom footags to enhance
coverage.

Court Administrative Linisons

Each pilot court designated an administrative liaison—generally a mem-
ber of the clerk’s office staff—to monitor activity under the pilot program,
provide information to the FJC, and oversee the day-to-day administration
of the program. Issues addressed in interviews with these individuals in-
cluded the amount of time spent administering and overseeing the program,

24. The committee also determined that extradition hearings were ineligible for
coverage.
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what functions they performed in administering the program, whether any
problems were encountered, and whether the guidelines were workable.

Results
Fudges with Greatest Experience Under the Pilot Program

1. Benefits and disadvantages of electronic media coverage. Judges were asked
what they saw as potential benefits and potential disadvantages of electronic
media coverage of court proceedings, and whether they thought these effects
were realized under the pilot program. Nearly all judges thought that edu-
cating the public about how the federal courts work was the greatest poten-
tial benefit of coverage, and most thought this benefit could be more fully
realized with electronic media rather than traditional media. However, most
judges said the educational benefit had been realized only to a moderate ex-
tent or not at all under the program. Several judges expressed the view that
the education function was best served through extended coverage of pro-
ceedings rather than brief “snippets” of coverage. The potential disadvan-
tage of electronic media coverage most frequently mentioned by judges was
the possibility of distorting or misrepresenting what goes on in court, al-
though generally they did not feel this problem had occurred under the pro-
gram.

2. Practices in ruling on applications. Most of the judges interviewed had
never denied coverage; those who had did so because the nature of the pro-
ceeding was particularly sensitive or the proceeding was being held in cham-
bers. In reaching decisions on applications, about half of the judges either
solicited the views of counsel and/or parties, or at least notified counsel of
the prospect of camera coverage. Most judges also reported giving attorneys
an opportunity to object to coverage, with several mentioning they have
overruled objections on this issue on one or more occasions. Judges who
heard attorney objections on the issue generally reported that this took only
a small amount of their time. When asked, most judges expressed the view
that coverage would be reduced considerably if parties or witnesses had an
absolute right to refuse coverage in a case.

3. Witness privacy issues. District judges were asked whether they thought
witness privacy concerns presented a problem for electronic media coverage
in civil cases. Most said this was not a big problem in civil cases and that the
presiding judge in a particular case would be able to address the problem if it
arose. One judge thought that even though witness privacy could be an issue
in some instances, “the public’s right to know outweighs the privacy issue.”

4. Effects of electronic media on trial participants. When asked about the ef-
fects of electronic media coverage on various trial participants, most judges
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who had experienced electronic media in their courts reported no major or
detrimental effects. Nearly all such district judges said they saw no
significant effect of electronic media presence on jurors, with two indicating
that jurors noticed the cameras for the first few moments of the trial but
then ignored their presence. One district judge said that he had closely ob-
served the result of a jury trial over which he presided and had spoken with
jurors after the trial to determine whether the presence of a camera had had
an effect; his conclusion was that the jurors were not concerned about the
camera “nor was the result out of line.” Most district judges explained the
presence of cameras to jurors at the beginning of a trial, informing them that
they would not be photographed, that the presence of cameras for a particu-
lar portion of a trial should not be considered significant, and that jurors
should not watch coverage of the trial on television. All district judges indi-
cated they were not aware of any instances in which jurors had viewed tele-
vised coverage of trials in which they were sitting as jurors.

Most district judges also did not observe an effect of cameras on wit-
nesses, with one judge pointing out that because of the increasing use of
video depositions, many witnesses are already “used to having cameras
poked in their faces.” Two judges said they thought witnesses were more
affected than other trial participants, but they did not think the effect was
strong.

Most district and appellate judges found electric media to have no effect
or a positive effect on the performance and behavior of counsel. As one
judge said, “[counsel] shouldn’t do anything for cameras they wouldn’t do
for me or the jury.” Similarly, most judges thought they themselves were not
affected by the presence of cameras, or that they were affected in a positive
way (e.g., by being more courteous to counsel or more vigilant regarding
proper courtroom procedures).

5. Courtroom decovum and the administration of justice. District and appellate
judges were also asked whether the presence of electronic media negatively
affected courtroom decorum, and whether it interfered with the administra-
tion of justice in any cases in which they had been involved. All but one
judge who responded to the decorum question said that the presence of
electronic media did not negatively affect courtroom decorum; the judge
who did report a negative effect described a case involving “a lot of politi-
cians” in which counsel “played to the TV” and their “arguments were
overly zealous and exaggerated.” Two judges said that courtroom decorum
could be even better preserved if cameras could be installed permanently in
courtrooms in concealed locations.
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With respect to effects on administration of justice, all but one judge
thought the presence of electronic media had no effect. One judge was con-
cerned that the click of a still camera at certain points in a proceeding “puts
an exclamation point on certain testimony,” but thought this was usually not
a problem in civil cases.

6. Effects on settlement. District judges were asked whether, to the best of
their knowledge, the prospect of camera coverage affected settlement in any
cases before them. Although the majority of judges said they had not seen
this, four said this had happened in one or more of their own cases, one re-
ported having seen it happen in other judges’ cases, and one said that in set-
tlement discussions with the parties in a case “there might have been a time
or two when 2 party was being outlandish . . . and I might have suggested
[that] would look interesting on TV.”

7. Experiences with the media. Judges were also asked about their working
reladonship with representatives from the electronic media. All judges who
had experience with cases in which camera coverage was pooled were
satisfied with this arrangement, and most said that issues concerning pooling
were not brought to the attention of the court. Two judges pointed out that
the camera pooling resulted in fewer media representatives being present in
the courtroom, because members of the press who would normally be in the
courtroom would choose to watch the proceedings from a room down the
hall where the electronic feed from the pool camera was sent and where they
could continue other activities without disturbing the court (e.g., chat, make
phone calls). Judges in courts for which a media coordinator had been hired
were also pleased with how that system worked. All experienced judges also
said—often very enthusiastically—that members of the media generally
complied with the Judicial Conference guidelines and with any additional
restrictions imposed by presiding judges, although one appellate judge re-
lated a concern about the “noisy shutters” of still cameras in a quiet court-
room, and another appellate judge mentioned an episode where a still pho-
tographer used a “bright flash” that he found distracting.25

8. Administrative requirements. Judges reported that involvement in the
pilot program had very little effect on their administrative responsibilities
except for the necessity of dealing with some additional paperwork and ad-
ditional people in the cases covered by electronic media. Two judges who
had served as media liaison judges for their courts reported a slightly greater
time involvement than those who were not liaison judges, particularly when

25. Use of a flash attachment is prohibited by the guidelines.
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the program was first starting. In general, however, judges said that court
staff absorbed most of the administrative burdens of the program.

9. Use of footage. Judges were asked whether they thought the audio and
video material obtained as a result of the program enhanced news coverage
of the cases; they were also asked how electronic coverage compares to con-
ventional coverage in terms of informing the public about the court’s work.
The majority thought that audio and video access enhanced news coverage
and that electronic coverage was somewhat more beneficial and realistic than
conventional coverage. Several judges pointed out that many people obtain
their information these days through television rather than through the
print press.

10. Media knowledge. Judges were asked whether they thought members
of the media were generally well informed about cases that might be consid-
ered for coverage. About half thought the media were not well informed,
with one judge lamenting that “they’re poorly informed and I don’t know
how to get them informed without denigrating our impartiality.” Others
thought the media were reasonably well informed, particularly in courts
where the media received information about upcoming cases from the court
or a media coordinator. Several judges added that they thought some elec-
tronic media representatives were not well informed about court procedures.
For example, one judge cited an instance in which a news story indicated
that the judge had decided a case when in fact it had been decided by a jury;
it appears, however, that misinformation such as this was an anomaly.

11. Potential direct costs associated with electronic media coverage. Judges were
asked to comment on potential costs of electronic media coverage identified
by the Judicial Conference in 1984, including the need for increased seques-
tration of jurors, increased difficulty impaneling an impartial jury in the
event a retrial was necessary, and the need for larger jury panels. All judges
responding to this question said they had not seen any evidence of these po-
tential costs, although five mentioned they thought the potential costs would
be of greater concern in criminal cases.

12. Changes in the guidelines. Though we asked, most judges did not sug-
gest changes in the guidelines governing the program. Three said it would
be helpful for the guidelines to suggest how to handle and weigh litigant or
witness objections to coverage. Another interviewee suggested that the
guidelines cover where cameras can be placed in a courtroom. One appe