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U.S. Department of Justice

United States Attorney
Western District of New York

68 Court Street, Room 502 . {716} 846-43811
Buffalo, New York 14202

July 27, 1993

All Attendees of the
Advanced Environmental
Crimes Conference

Buffalo, N.Y,.

Dear Attendees:

In early January 1993, a small planning group was formed to
... conceive an agenda for the more experienced environmental
=g prosecutor. This program is a direct result of those efforts. I
‘ would like to thank MICKI BRUNNER (AUSA, WDWA), PATRICK FLACHS
(AUSA, EDMO), DAVID TALIAFERRO (Asst. Reg. Counsel, EPA/Region V),
GREGORY LINSIN (Trial Attorney, USDOJ/ECS) and MICHAEL MARTIN
(Special Agent, Bur. Land Mngmt.) for +their hard work and
innovative thinking. In addition, my sincere appreciation goes to
CAROL DIBATTISTE, who as Director of the Office of Legal Education,
gave us the freedom to structure the course based upon our
collective practical experience. However, in the final analysis
the true success of this course rests with those lecturers who have
.taken the time not only t» speak bu® also to prepare the extensive
materials which make up the course manual.

LITTLEFIELD
U.S. Attor
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AN OVERVIEW OF RECENT DEVELOPMENTS
WHICH (MAY) EFFECT ENVIRONMENTAL
PROSECUTIONS |

Herbert Johnson

Paul Rosenzweig
Environmental Crimes Section
U.8. Department of Justice
June, 1993
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Reported Decisions in Environmental Crimes Cases
(Chronological by Statute)!

THE CLEAN AIR ACT

United States v. Buckley, 934 F.2d 84 (6th Cir. 1991). The Sixth
Circuit affirmed the conviction of Buckley and construed the
"knowing" provision of the Clean Air Act consistently with the
interpretation given it in other public welfare statutes as a
general intent crime.

United States v. Iouisville Edible 0i]l Products, Inc., 926 F.2d 584
(6th cir. 1991), aff'g, 773 F. Supp. 15 (W.D.K.Y. 1990), cert.
denied, 112 S.Ct. 177 (199%1). On interlocutory appeal from a
denial of defendant's motion to dismiss on Double Jeopardy grounds,
the Court agreed with the United States that prior civil penalties
paid to state enforcement authorities did not bar a subsegquent
federal criminal prosecution under the Halper doctrine.

Adamo Wrecking Company v. United States, 434 U.S. 275 (1978). The
Supreme Court held that a criminal defendant prosecuted under the
1970 Clean Air Act was not foreclosed from challenging EPA's
authority to promulgate work practice standards as substitutes for
emissions standards for hazardous air pollutants. The Act was
subsequently amended tc empower EPA to promulgate work practice
standards as well as emission standards.

COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY
ACT (CERCLA) '

United States v. Bogas, 220 F.2d 363 (6th Cir. 1990), rev'g, 731 F.
Supp. 242 (N.D. Oh. 1990). The court of appeals remanded for
resentencing after concluding that the district court erred when it
failed to increase the defendant's Sentencing Guidelines cffense
level for a "release of a hazardous substance into the environment"
and for causing a "cleanup requiring a substantial expenditure”.
The court of appeals found substantial evidence to support both
factors.

United states v. Carr, 880 F.2d 1550 (2d Cir. 1989). Affirming the

! Editors Notes: 1) This listing contains only published
cases. A growing number of unreported cases exists which,
depending upon local practice, might be a useful source of
additional legal support; 2) Cases listed without ecitation or
decision reflect pending matters on appeal. Those with
descriptions only reflect cases decided, but for which citations
have not yet been published; 3) This list was last updated on May
5, 1993.
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CERCLA conviction of civilian maintenance foreman at a military
installation, the court of appeals held that the Act's requirements
for persons "in charge of a facility" apply to low-level employees
who are in a position to detect, prevent or abate the release of a
hazardous substance into the environment.

United States v. Greer, 850 F.2d 1447 (ll1th Cir. 1989).
Overturning the district court's order granting Jjudgment of
acquittal for the defendant, the court of appeals held that the
evidence adduced at trial was sufficient to convict the defendant -
for unlawful disposal of a hazardous waste and failure to report
such disposal under CERCLA.

FEDERAL INSECTICIDE, FUNGICIDE, ANDRODENTICIDE ACT (FIFRA)

United States v. Orkin Exterminating Co., Inc., 688 F.Supp. 223
(W.D.Va. 1988). FIFRA's delegation of enforcement authority to
qualified states did not divest the Attorney General of his
authority to bring criminal charges under the Act against an
exterminator who caused the deaths of two customers.

United States v. Corbin Farm Service, 444 F.Supp. 510 (E.D. Cal.)

aff'd, 578 F.2d4 259 (Sth Cir. 1978). The defendant was charged -
with unlawfully using a pesticide in a manner inconsistent with its ;
label that warned against use on fields where waterfowl are "known
to repeatedly feed." Rejecting defendant's void for vagueness
attack on the statute, the courts held that conviction under FIFRA
could be maintained upon a showing of general rather than specific
intent.

FEDERAL WATER POLLUTION CONTROL ACT (CLEAN WATER ACT)

United States v. Weitzenhoff, F.2d (9th Cir. 1993).

United States v. Wright, F.2d4 (10th Cir. 1993).

United States v. RAeroclite, F.2d (9th Ccir. 1993).

United States v. Curtis, F.2d (9th Cir. 1993). Court rejected
defendant's argument that, as federal employee acting in the scope
of his employment, he was immune from prosecution. Following U.S.
v. Dee, infra.

United States v. Law, 979 F.2d 977 (4th Cir. 1992). Court rejected
argument that CWA applies only to generators (as opposed to
dischargers} of pollutants since defendant's waste treatment systen
was a point source within the meaning of the law and not, itself,
a water of the United States.
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United States v. Borowski, 977 F.2d 27 (1st Cir. 1992). The court
reversed a conviction for knowing endangerment under the
pretreatment provisions of the CWA. It concluded that those
provisions only applied teo "down stream" endangerees who were
endangered after the completion of the criminal act and not to
employees of the illegal disposer.

United States v. Ellen, 961 F.2d 462 (4th Cir.), cert denied, 113
S.Ct. 217 (1992). The court upheld a conviction for filling a
wetlands as within the regulatory ambit of the CWA under the
variety of proposed and adopted regulations defining a wetland.
The court also rejected a "double-counting" argument for discharge
and without a permit factors in Sentencing Guidelines and rejected
the Government's appeal for a guidelines enhancement due to special
skiil as engineer.

United States v. Rutana 932 F.2d 1155 (6th Cir. 1991). The court
of appeals remanded for resentencing after concluding that the
district court could not depart downward from the guidelines range
based upon the likely failure of defendant's business if he were
sentenced to imprisonment or the "harshness" of the fine imposed.

United States w. Brittain, 931 F.2d 1413 (10th Cir. 1991). The
Court defined a false "material" statement under CWA as one capable
of influencing an enforcement action by EPA. It also said that
defendant was a "person" for purpose of the CWA, as a "responsible
corporate officer" of the sewer system.

United States wv. Boldt, 929 F.2d 35 (ist Cir. 1991). The Court
affirmed defendants conviction, rejecting his contentions that: 1)
the evidence was insufficient; 2) improper impeachment evidence was
used; 3) improper closing argument was made; 4) the court did not
give an economic necessity instruction; and 5) the court improperly
set the amount of mandatory jail time.

United States v. Wells Metal Finishing, Inc., 922 F.2d 54 (1st Cir.
1991). Guidelines enhancement for disruption of a public utility
supported by the evidence.

United sStates v. Holland, 874 F.2d 1470 (11th Cir. 1989).
Following initial CWA guilty plea in 1984, defendant was placed on
probation. Thereafter, he again violated the CWA by various
illegal discharge activities as part of his maritime construction
business. The district court revoked probation and sentenced
defendant to 6 months imprisonment. On appeal the Court affirmed
the revocation and the imposition of a special further condition of
probation that defendant not engage in the maritime construction

ra business for two years following release from prison.

United States v. Marathon Devezlopment Corporation, 867 F.2d 96 (1st
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cir. 1989). The defendants were charged with violating the Clean
water Act for filling in federally-protected wetlands without
obtaining proper state permits, and entered conditional. gullty
plea. The court of appeals rejected arguments that provisions in
the Clean Water Act allowing states to impose more stringent water
quality standards than developed by federal agencies violate equal

protection.

United States v. Frezzo Rrothers Inc., 546 F.Supp. 713 (E.D.Pa.
1982), aff'd, 703 F.2d 62 (3d cir. 1983), cert denjed, 464 U.S. 829
(1983) ("Frezzo II"). The district court held, and the court of
appeals affirmed, that specific intent was not requlred to sustain
a conviction for willfully or negligently? dumping pollutants into
navigable waters of the United States without a permit.

United States v. Distler, 671 F.2d 954 (6th Cir.), cert. denied,
454 U.S. 827 (1981). 1In the first conviction involving violation
of the pretreatment requirements of the CWA, the defendants were
found guilty of discharging toxic wastes into the Ohio River by way
of the sewer systems. In upholding the convictions, the court of
appeals approved the admission into evidence of expert testimony
regarding the "fingerprinting® matching of oil samples through gas
chromatography and flame photometric detectors.

United States v. Frezzo Brothers Inc., 461 F.Supp. 266 (E.D.Pa.
1978), aff'd, 602 F.2d 1123 (3d Cir. 1979), cert denied, 444 U.S.

1074 (1980) ("Frezzo I"). The court of appeals approved ;gter
alia, the district court's responsible corporate officer jury
instruction.

United States v. Hamel, 551 F.2d 107 (6th Cir. 1977). Affirming
the defendant's conviction for wilfully discharging a pellutant
into navigable waters, the courts of appeals held that gasoline is
a "pollutant" within the meaning of the Clean Water Act even thoiugh
the definition for pollutant did not include oil or oil products.

Apex 0il Company v. United States, 530 F.2d 1291 (8th Cir. 1976).

The corporate defendant was charged with failing to notify an

appropriate agency of the United States of a known oil spill. The

court of appeals held that a corporation can be a "person in
charge" within the meaning of the CWA, and further held that a low-
level corporate employee's knowledge may be imputed to the
corporation for purposes of criminal liability under the Act.

2 Under the 1986 amendment to the Clean Water Act the willful
requirement was changed to knowing, and a separate subsection for
negligent violations of the Act was added. See 33 U.S.C.
§1319(c) (1) (A) and (c) (2) (A).
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United States v. Ashland 0Oil and Transportaticn Co., 504 F.2d 1317
(6th Cir. 1974). Upholding the constitutionality of the CWA, the
court of appeals held that the Act's prohibition against discharges
of pollutants into navigable waters of the United States applied as
well to discharges into nonnavigable tributaries of navigable
streams. The court also held that the government need not prove
that the discharged pollutant ultimately reached navigable waters
in order to sustain the conviction of the defendant for failing to
notify appropriate government agencies of a discharge.

United States v. Villegas, 784 F. Supp. 6 (E.D.N.Y¥Y. 1991), appeal

ending, F.2d. (2nd Ccir. 1993). Construes the CWA
definition of a point source to include discharge from a hand.
Reverses defendant's knowing endangerment conviction because the
knowing endangerment provision requires specific knowledge of the
potential harm envisioned, here the likelihood of hepatitis-laden
vials breaking on a beach and infecting people.

United States v. Pozsgai, 757 F. Supp. 21 (E.D.Pa. 1991). Court
rejected defendant's motion for reduction o¢f sentence and
reaffirmed sentence of three years imprisonment, five years
probation and a $200,000 fine. ;

United States v. Ashland 0il Inc., 705 F.Supp. 270 (W.D. Pa. 1989).
The Court rejects motion to dismiss CWA/Refuse Act indictment for
prosecutorial misconduct in +the presentation of allegedly
perjurious testimony to the grand jury.

United States v. Oxford Roval Mushroom, 487 F.Supp. 852 (E.D.Pa.
1980). The term "navigable waters of the United States" as used in
the CWA does not require that the waters be navigable in fact. Nor
are the terms unconstitutionally vague.

* United States v. 0lin Corp., 465 F.Supp. 1120 (W.D.N.Y. 1979). The

corporation and three employees were charged with violations of the
CWA for false statements made to the EPA in voluntarily submitted
reports recording the daily mercury content of discharges into the
Niagara River. The court held that the false reporting provision
of the Act was applicable only to persons under a specific duty to
file reports or maintain records under the Act and was, therefore,
inapplicable to the defendants.

United States wv. Little Rock Sewer Committee, 460 F.Supp. 6
(E.D.Ark. 1978). A public entity responsible for operation of a
sewage treatment facility was charged with knowingly filing false
discharge monitoring statements in violation of the CWA. The
district court held that the entity may be held criminally liable
on the basis of the knowledge of a high level employee vested with
broad supervisory authority.

Environmental Crimes Conference  July 1993 _ Buffalo. N.Y.
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United States v. Hudson Farms, Inc., 12 Env't Rep. Cases (BNA) 1444
(E.D.Pa. 1978). Denying motions to dismiss an indictment, the
district court held, inter alia, that <there was nothing
constitutionally defective in the CWA's providing both civil and
criminal penalties for the same conduct, nor was it duplicitous to
charge the defendant with "willful" and "negligent" violations of
the Act. The two terms merely connote different methods of
committing a single offense rather than two separate offenses.

United States v. Ouelette, 11 Env't Rep. Cas. (BNA) 1350 (E.D.Ark.
1977). In a companion case to Little Rock Sewer Committee, the
district court held that the Government did not have to prove
specific intent to violate the Act, only that false statements had
been knowingly made.

United States v. Pheips Dodge Corp., 391 F.Supp. 1181 (D.Ariz.
1975). The definition of "navigable waters" or "waters of the
United States" under the CWA encompasses any waterways within the
U.S. and includes normally dry arroyos through which water may flow
on its way to other bodies of water.

RIVERS AND HARBORS ACT

United States v. Pennsylvania Industrial Chemical Corp., 411 U.S.
655 (1973). The Act bars all discharges of pollutants into the

navigable waters of the United States and not only those forms of
pollution that constitute obstructions to navigation. However, the
Army Corps of Engineers' long-standing prior practice of limiting
enforcement to only navigation-obstructing discharges entitled the
defendant to raise reliance as an affirmative defense to charges of
violating the statute.

United States v. White Fuel Corp., 498 F.2d 619 {1st Cir. 1974).
Refuse Act does not require showing of knowing or negligent
conduct. It is a strict 1liability offense. Court reserves
judgment on whether same reasoning would apply to individual
defendant svrbdject to incarceration.

United States v. Mobil 0il Corp., 464 F.2d 1124 (5th Cir. 1972).
Conviction under Refuse Act based solely on facts obtained from
exploiting corporations notification of discharge to Coast Guard
reversed. Corporation is "person in charge" of facility and
therefore entitled to immunity provisions for notification.
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SAFE DRINKING WATER ACT

United States v. Mitchell, 966 F.2d 92 (2nd Cir. 1992), rev'qg, 763
F. Supp. 1262 (D.Vt. 1991). Holds that EPA Special Agent did .not
violate Miranda or due process requirements in interviewing
witnesses in their own home when he clearly displayed credentials
identifying himself as a criminal agent.

SOLID WASTE DISPOSAL ACT, AS AMENDED BY RESOURCE CONSERVATION AND
RECOVERY ACT (RCRA)

United States v Goldfaden, F.2d (5th cir. 1993)

Unitad States v. Goldsmith, 978 F.2d 643 (1ilth Cir. 1992). The
court explicitly followed Hoflin and Greer in construing knowledge
in a storage/disposal case and held that the failure to depart
under the guided departure provisions of 2Q1.2, Application Note 5,
was not clear error.

United States v. Dean, 969 F.2d 187 (6th Cir. 1992). The Court
adopted an interpretation of knowingly for RCRA consistent with
that of the Dee and Hoflin courts. It also rejected application of
the CWA point source exclusion to the charged conduct, rejected a
challenge to the indictment on the grounds that the defendant was
not responsible for securing a permit and thus not liable for the
illegal disposal and rejected multiplicity and duplicity challenges
to the indictment.

United States v. S each, 968 F.2d 795 (9th ¢Cir. 1992). The Court
followed Haves and distinguished Hoflin by requiring proof of
knowledge of the permit status of the facility to be proven in a
6928 (d) (1) transportation to an unpermitted facility charge.

United State v. Goodner Brothers Aircraft, Inc., 966 F.2d 380 (8th
Cir. 1992). Determines that the result in Shell 0il mandates that
the mixture rule is void ab_initio and that reliance on it in
prosecution requires reversal of conviction. Also concludes that
federal government cannot enforce state regulations in authorized
state. Determines that CERCLA hazardous substance instruction,
with no reference to mixture rule, is legally sufficient and not
effected by vacatur of mixture rule.

United States v. Goldfaden, 95% F.2d 1324 (5th cir. 1292).
Government's promise to make no recommendation regarding sentencing

is violated when the government makes a submission to the Probation’

Office suggesting a specific guideline range.

United States v. Paccione, 949 F.2d 1183 (2nd Cir. 1991).
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Affirming the conviction and sentence of defendants for mail fraud
and RICO charges the court of appeals held that the district court
had not abused its discretion’ in departing upward from the
guidelines range for the fraud offenses to take into account the
extensive environmental damage caused by the fraud. The court
pretermitted the question of whether the guidelines mandated that
the fraud guideline range be increased to reflect such harm.

United states v. Bavtank (Houston), Inc., 934 F.2d 599 (5th cCir.
1991). In multiple holdings related to RCRA, CWA and CERCLA the

court: a) adopted the general intent standard for RCRA and CWA; b)
reversed the district court's grant of a new trial tc the corporate
defendant based upon insufficiency of the evidence; and c) affirmed
the new trial grant as to individual defendants based upon
potential jury confusion.

United States v. MacDonald & Watson Waste 0il Co., 933 F.2d 35 (1st
Cir. 1991). The court of appeals, in multiple holdings related to
RCRA and CERCLA: a) rejected the broadest form of the "responsible
corporate officer" doctrine, while affirming its applicability as
an inferential tool; ard b) defined the reportable quantity for a
mixture of a hazardous substance and a solid as RQ for the
hazardous substance itself. :

United States v. Sellers, 926 F.2d 410 (5th Cir. 1991). Affirming
conviction and sentence of defendant on grounds that unobjected to
jury instruction was not plain error and that sentence was within
guidelines range and did not warrant departure.

United States v. Dee, 912 F.2d 741 (4th Cir. 1990). Affirming
convictions for unpermitted disposal of hazardous wastes, the court
of appeals held that federal employees working at federal
facilities were "persons" subject to the criminal provisions of
RCRA, and were not protected by sovereign immunity. The court also
held that knowing violations of RCRA did not require showing of
specific intent to violate the Act or regulations promulgated
thereunder.

United States v. Hoflin, 880 F.2d 1033 (9th Cir. 1989). Rejecting
the analysis in United States v. Johnson & Towers, Inc., infra, the
court of appeals held that reading general intent into the
"knowing" requirement in RCRA was consistent with the express
language of the Act as well as its overriding concern with human
health and protection of the environment.

Kiesel Co., Inc. v. Householder (In the Matter of the Search of
4801 Flyer Ave), 879 F.2d 385 (8th Cir. 1989). The court reversed
a decision of the district court ordering the return of seized
property because of a constitutionally overbroad warrant. The
court held, first, that the district court lacked jurisdiction to




order such a return absent a showing of callous disregard for the
fourth amendment and, second, that on the merits the warrant was
not overbroad as it described a pervasive pattern of criminal
activity.

United States v. Pandozzi, 878 F.2d 1526 (1st Cir. 1989). Perjury
prosecution connected to McDonald & Watson case. Defines
materiality broadly in grand jury context as any information or
statements related t~ envircnmental crimes.

United States v. Protex Industries, Inc., 874 F.2d 740 (10th Cir.
1989). The defendants appealed their convictions under the
"knowing endangerment¥ provisions of RCRA. The court of appeals
held that prolonged exposure to chemicals that may cause impairment
of mental faculties was sufficient to establish risk of serious
bodily injury. In addition, the court approved the district
court®’s Jjury instruction defining "imminent danger"™ as the
combination of conditions "which could reasonably be expected to
cause death or serious bodily injury" thereby rejecting the
defendant's contention that the Act required a show1ng causation of
such injuries with ¥"substantial certainty". :

In the Matter of the Search of 949 Erie Street, 824 F.2d 538 (7th
Cir. 1987). The court dismissed an appeal from the denial of a

motion for the return of property prior to indictment, reasoning
that such a motion will be subsumed in a motion to suppress and be
appealable post-verdict.

United States v. Haves Internatjonal Corp., 786 F.2d 1499 (iith

Cir. 198s8). The defendant was prosecuted for unlawful
transportation of hazardous wastes. In affirming the conviction,
the court of appeals held it was no defense that the defendant <id
not know that the waste was hazardous waste within the meaning of
the Act, or that the defendant was ignorant of the permit
requirements for transporting such material.

United States v. Johnson & Towers, Inc., 741 F.2d 662 (3d Cir.
1984). To sustain a conviction against a defendant for knowing
disposal of a hazardous waste without a permit, the government must
prove that the defendant knew it was required to have a permit and
that the defendant also knew it did not possess a permit. However,
the court also stated that such knowledge may be inferred from the
conduct of responsible corporate officials.

United States v. Iaughlin, 768 F.Supp. 957 (N.D.N.¥. 1991).
Government not required to prove defendant knew that a permit was
required by law for storage and disposal of waste or that he knew
that company did not have permit.

United States wv. White, 766 F.Supp. 8273 (E.D.Wash. 1991)
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("Puregro”). The district court held, inter alia, that: RCRA was
not unconstitutionally vague; that the EPA's failure to comply with
the sampling provisions of 42 USC 6927 did not bar prosecution;
that RCRA storage is a continuing offense; that the responsible
corporate officer doctrine did not apply to RCRA; and that the
knowing endangerment charges should be severed.

TOXIC SUBSTANCES CONTROL ACT (TSCA)

United States v. Craven, F.2d (5th cir. )

United States v. Pacific Hide & Fur Depot, Inc., 768 F.2d 1096 (9th
Cir. 1985). The individual and corporate defendants appealed their
convictions under TSCA arising out of the unlawful disposal of
electrical transformers containing the toxic substance PCB.
Overturning the convictions, the court of appeals held it was
improper to instruct the Jjury on the doctrine of deliberate
avoidance, where the evidence did not support the inference that
the defendants had purposely contrived to avoid learning all of the
facts in order to create a defense te a subsequent prosecution.

United States v. Ward, 676 F.2d 94 (4th Cir.), cert. denied, 459
U.S. 835 (1982). The defendants were convicted of wunlawful
disposal of oil laced with PCBs in violation of TSCA. In affirming
the conviction, the court cf appeals found that evidence consisting
of chemical analyses of soil samples indicating a wide range of
levels of PCB contamination, was sufficient to support a jury
finding that oil sprayed onto the soil had contained at least 500
ppm of PCBg
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Garrett & Winner, A Clean Air Act Primer: Part II, 22 Envtl.
L. Rep. (Envtl. L. Inst.) 10235 (Apr. 1992).

Garrett & Winner, A_Clean Air Act Primer: Part ITI, 22
Envtl. L. Rep. (Envtl. L. Inst.) 10301 (May 1892).

Alushin, Enforcement of the Clean.-Air Act Amendments of

1990, 21 Envtl. L. 2217 (1991).

Miskiewicz & Rudd, Civil and Criminal Enforcement of the
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Rev. 281 (1992).

Williamson, Fitting Title V Into the Clean Air Act:
Implementing the New Operating Permit Program, 21 Envtl. L.
2085 (1991).
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EPA's Final Rules, 23 Envtl. L. Rep. (Envtl. L. Inst.) 10080
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Wichers, Cooke, Kramarz & Brandon, Requlation of Hazardous
Air Pollutants Under the New Clean Air Act: Technology-Based
Standards at ILast, 22 Envtl. L. Rep. (Envtl. L. Inst.) 10717
(Nov. 1992).

Responsible Corporate Officer Doctrine

Hartman & DeMonaco, The Present Use of the Responsible
Corporate Officer Doctrine in the Criminal Enforcement of

Environmental Taws, 23 Envtl. L. Rep. (Envtl. L. Inst.)
10145 (Mar. 1983). .

Note, Ignorance Is Not Bliss: Responsible Corporate Officers

Convicted of Environmental Crimes and the Federal Sentencing
Guidelines, 42 Duke L. J. 145 (1992) (authored by Lisa Ann

Harig).

Mouitiple Representation

Thomson, Multiple Representation: An Unneeded Sideshow in
Complex Prosecutions, Nat'l Envtl. Enforcement J., Oct.

1990, at 3.




Parallel Proceedings

Note, Parallel Civil and Criminal Proceedings, 29 Am.
Crim. L. Rev. 697 (1992) (authored by Robert J. McDade and
Keara 0'Donnell).

Buchanan & Marous, Recent Expansions of the Double
Jeopardy Clause Should Not Present Insurmountable Problems

for Environmental Prosecutors, Nat'l Envtl. Enforcement
JQ’ Apro 1992’ at 3. :

Yellen & Mayer, Coordinating Sanctjons for Corporate

Misconduct: Civil or Criminal Punishment?, 2% Am. Crim.
L. Rev. 961 (1992).

Duval, Towards Fajir and Effective Environmental
Enforcement. Coordinating Investigations and Informatlon

Exchange in Parallel Proceedings, 16 Harv. Envtl. L. Rev.
P 535 (1992).

Sentencing

Note, Sentencing, 29 Am. Crim. L. Rev. 739 (1992) (authored
by Lisa Ryan-Boyle, Jason Simon and Julie Uebler).

Lincenberg, Sentencing Environmental Crimes, 29 Am. Crim.
L. Rev. 1235 (1992). .

Barrett, Sentencin nvironmental Crimes Under the United
States Sentencij Guidelines -- A Sentencing lLottery, 22
Envtl. L. 1421 (1992).
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ATTORNEY-CLIENT WORK PRODUCT

THE EFFECT OF FAILURE TO COMPLY WITH THE PAPERWORK
REDUCTIONM ACT ON ENVIKONMENTAL CRIMINAL CASES'

by PAUL S. ROSENZWEIG, Trial Attorney, ECS

The Paperwork Reduction Act (PRA), 44 U.S.C. §§ 3501-3520,
prohibits federal agencies from imposing information reporting
requirements on the public without the approval of the Office of
Management and Budget (OMB) and requires that all reporting
provisions display a current OMB control number. The Environmental
Protection Agency has at times failed to promptly renew its
information request approvals and has published information
reporting requirements without a proper control number.

To ensure that agencies comply with the PRA, Congress included
the Public Protection Provision, 44 U.S.C. § 3512, which states:

Notwithstanding any other provision of law, no person shall be
subject to any penalty for failing to maintain or provide
information to any agency {1] if the information request was
made after December 31, 1981, and {[2] does not display a
current control number assigned by the Director, or [3] fails
to state that such a regquest is not subject to this chapter.

Thus, the potential effect of the PRA on criminal cases is
fairly clear. Consider, for example, the criminal charge of
failing to maintain certain RCRA records on file, or file them with
the EPA. 42 U.S.C. 6928(d)(4). A defendant charged with failure
to comply with an ICR may rely on section 3512 as a complete
defense to the imposition of a penalty, provided that an ICR falls
within the scope of the PRA and the agency failed to comply with
the PRA. Given the EPA's recent revelations concerning their
failure to renew ICR approvals, the Public Protection Provision
could undermine many enforcement actions.
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THIS PRELIMINARY DRAFT DOES NOT NECESSARILY REFLECT THE VIEWS OF
THE DEPARTMENT OF JUSTICE.

! Editors Note: - This is a substantially shortened version of
an excellent and extensive memorandum done by attorneys in the
Environmental Enforcement Section and the Policy, Legislation and
Special Litigation Section of the Environment Division. Copies of
the full memorandum are available at your request from the
Conference coordinator, or directly from me.




I. The Scope of the PRA
A. The Definition of ICR

In general, an ICR is an identical information request to any
ten people. Thus, it probably includes, for example, the
requirement that all generators of hazardous waste file a Part A
application.

B. Submission of Samples or Physical Objects

The OMB implementing regulations confirm that sampling and
physical objects fall outside the scope of the PRA. 5 C.F.R.
§ 1320.7(3)(2). An exception for the submission of samples implies
that at 1least some minimal requirement to provide basic
source/chain~of-custd¢dy information (which outfall the sample is
from, when the sample was taken, etc.) must also fall within this
exception. A contrary interpretation of the physical object
exception would essentially render that exception meaningless.

C. The Conduct of an Investigation

The PRA contains an exemption for information gathered during
the course of an investigation or pending case. 44 U.S.C. § 3518.
Courts have interpreted this exclusion as applying to subpoenas and
other ad hoc collections of information. Phillips Petroleum Co. V.
Lujan, 963 F.2d 1380, 1387 (loth Cir. 1992) (document reguests
issued to lessee of federal land during *"audit" fell within the
exception); United States v. Saunders, 951 F.2d 1065, 1067 (9th
Cir. 1991) (IRS summons to taxpayer during tax evasion investigation
not subject to PRA); lLondsdale v. United States, 919 F.2d 14490,
1445 (10th Cir. 1990) (tax summons exempt from PRA); United States
v. Burdett, 768 F. Supp. 409, 413 (E.D. NY 1991) ("Congress did not
intend the Act to impair prosecutors in their duty to bring
criminals to Jjustice."), aff'd, 962 F.2d 228 (2d cir. 1992).
Furthermore, one court has extended the conduct of investigation
exception to the underlying form used during the investigation.
United States v. Particle Data, Inc., 634 F. Supp. 272, 275 (N.D.
Ill. 1986) (PRA did not apply to IRS summons; subpoena form did not
" require an OUMB control number).

II. Judicially Created Exemptions to the PRA

A. Statutorily-Based ICRs .

The PRA sought to control agency-imposed paperwork burdens. To
the extent that Congress explicitly imposes a reporting
requirement, however, the PRA simply doces not apply. - The Public
Protection Provision, therefore, would not serve as a defense to
enforcement actions premised on statutorily-based reporting
requirements. United States v. Hicks, 947 F.2d 1356, 1359-60 (Sth
Cir. 1991); United States v. Kerwin, 945 F.2d 92 (5th Cir. 1991);
United States v. Wunder, 919 F.2d 34, 38 (6th Cir 1990); United
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States v. Burdett, 768 F. Supp. 409, 412 (E.D.N.Y¥. 1991), aff'd,

962 F.2d 228 (2d Cir. 1992); United States v. Karlin, 762 F. Supp.

911, 912 (D. Kansas 1991); see also United States v. Dawes, 951

F.2d 1189, 1192 (l1oth cCir. 19%91) (mentioning exception with
approval, but relying on alternate grounds).?

Although to date this exception to the PRA has arisen only in
tax cases in which the tax code explicitly requires the filing of
tax returns, the reasoning upon which this exception is premised is
equally applicable to other express statutory reporting
requirements. For example, one such statutory reporting
requirement is.found in section 3010 of RCRA, which requires that
any generator or transporter of hazardous wastes -- as defined by
the Administrator under section 3001 -~ "shall file with the
Administrator . . . a notification stating the location and general
description of such activity."?

B. Disclosure Requirements

In Dole v. United Steelworkers of America, 110 S. Ct. 929,
933-34 (1990), the Supreme Court created a distinction between
disclosure rules =-- which require that information be made
available to the public -=- and ICRs -- which result in information
being supplied to an agency. The Court held that "[d]isclosure
rules present none of the problems Congress sought to solve through
the [PRA],"™ Id. at 935; therefore, such rules were outside the
scope of the PRA and were not subject to OMB review. Id. at 937.
Relying on the PRA's clear expression of congressional intent to
exclude disclosure rules from the scope of the PRA, the Court
refused to defer to OMB's interpretation of the PRA as found in 5
C.F.R. § 1320.7(c)(2). Dole, 110 S. Ct. at 938.

Steelworkers suggested, as a second basis for its holding,
that reporting requirements which constitute a substantive
regulatory choice by an agency -~ as opposed to pure information
gathering -- are not subject to the PRA. The Court reasoned that
"lfaln agency charged with protecting employees from hazardous
chemicals has a variety of regulatory weapons from which to
choose." Id. at 933. For example, the agency can ban certain
substances, prescribe certain safety procedures, or alert users of
dangers through the use of disclosure rules. Where an agency

2 Furthermore, if Congress had intended the Public Protection
Provision to repeal statutory reporting requirements that existed
prior to the PRA, it would have done so explicitly. See Morton v.
Mancari, 417 U.S. 538, 549 (1974) (repeals by implication not
favored); Hicks, 947 F.2d at 1359.

3 section 3010, in contrast to the tax code provisions at issue

in the above cases, refers to regulations to the hazardous waste
reqgulations promulgated by the EPA Administrator, thus, leaving the
agency with a degree of discretion.
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elects a particular substantive, regulatory option, the Court
implied that this choice is not subject to OMB review under the
PRA. Section 3518(e) confirms the substantive choice exception to
the PRA by stating that nothing in the PRA increases or decreases
the authority of OMB "with respect to the substantive policies and
programs of departments, agencies and offices." 44 U.S.C. §
3518(e). ' ‘

C. The Fraud Exception and Exclusionary Rule

In the leading’case of United States v. Weiss, 914 F.2d 1514
(2d Cir.-1990), cert. denied, 111 S. Ct. 2888 (1991), the court
concluded that the public protection provision only shields from
penalty the "failure . . . to provide information," but not
"knowingly providing false information." Id. at 1521. ' In that
case, defendants made false representations of material facts on
Medicare and Medicaid claims., Although the underlying forms
displayed a control number, a related agency manual had not been
submitted to OMB for approval. The court assumed without deciding
that the manual was an "information collection request," but upheld
the conviction based on the false representations. The court
analogized to cases holding that those who attempt to circumvent a
statute may not attack the act's constitutionality. See also,
United States v. Sasser, 974 F.2d 1544 (10th Cir. 1992); United
States v. Matsumoto, 756 F. Supp. 1361 (D. Haw. 1991)

2. Exclusionary Rule

The fraud cases establish by implication that the public
protection provision does not afford a remedy akin to the
exclusionary rule. If information compelled by an "illegal®
request may form the basis of a fraud prosecution, the PRA clearly
does not require the exclusion of all improperly cbtained evidence.
Indeed, the Matsumoto court found that a PRA violation did not
provide a fraud defendant with any remedy comparable %o the
exclusionary rule. 756 F. Supp. at 1365. The court noted that the
rationale behind the exclusion of unconstitutionally obtained
evidence -- the deterrence of future government conduct -- is not
applicable in the PRA context. The court distinguished the
rationale of the Public Protection Provision, which was intended
"to shield the public from being bombarded with unauthorized
forms," and was not aimed at "deterrence of the government." Id.

By analogy, as long as a defendant answers a reguest, the
information so provided may be used in an enforcement proceeding
against him. The PRA likely affords no protection if the defendant
actually responds to the "illegal" request.

D. A _Technical Or Harmless Error Response by an Adency

No PRA cases to date sanction a harmless error analysis in
response to a claim of failure to comply with the PRA, but there
may be an argument to be made. The viability of this argument will
depend on the context. The strongest argument for harmless error

would be in a case in which an ICR initially was approved, the
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approval and control number lapsed but the ICR subsequently was
assigned a new number by OMB (without change to the underlying
requirement). Arguably, the goal of the PRA would be met in such
a situation: the public was protected from undue paperwork burdens
because OMB initially cleared the request and subsequently reviewed
it and found it to be in compliance with the statute. At this
point, the court would have to weigh the public ‘interest in
enforcing the substantive requirement versus the need to adhere to
the formalities of the PRA, and it might be persuaded that the
former should control. ]

The scenario in which this argument is least likely to prevail
would be a situation in which an ICR was never approved by OMB. In
such a circumstance, it would be hard to argue that an agency's
failure to comply with the PRA was "harmless error."

A middle scenario would be wliere OMB assigned a control
number, but the agency failed t6é seek renewal of OMB approval.
Even though the regulations require the agency seek renewal, where
the agency failed to do so, we might still argue harmless error.*

IITI. Application of PRA to Permit Requlnements

There are several arguments that permlts and the requlrements
contained in them are not subject to the PRA. First, permits
generally are individualized documents; therefore, eachhpermit (and
the information requested therein) would not contain identical
questions that go to ten or more persons. Accordingly, permits
would not be subject to the PRA.

Second, permit requirements often have a statutory basis. The

"PRA will not shield a party from complying with a statutory

requirement.

Third, it may be argued that a permit (and the reporting
requirements in it) constitute a substantive regulatory choice by
the agency and one which cannot be undermined by OMB. See
Steelworkers, 110 S. Ct. at 933-34; but see Action Alljance, 930
F.2da 77.

Of course, with pre-printed form permits, parties may argue
that the permits themselves are identical in nature. The response
to this is that the differences in the underlying permits controls
and not the similarities in the forms.

IV. Application of PRA to Independent State Regulations
In many instances, we enforce ICRs contained in regulations

adopted by the states. The relevant issue in this situation is
whether the PRA applies to state information collection reguests

‘As an additional argument in this scenario, see discussion,
supra (OMB inaction leads to implied approval).
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where the state program is fully authorized and the state is
exercising its own sovereign authority.® Although there is no
caselaw on this issue, a strong argument can be made that the PRA
does noct apply to these state ICRs. )

The PRA prohibits an agency from conducting or "sponsoring"
the collection of information before the agency first tries to meet
the goals of the Act and obtains a contrcl number from OMB. 44
U.S.C. § 3507. The Act does not define "sponsor." The legislative
history suggests that the term was meant to prevent agencies from
circumventing the PRA by simply contracting with others to collect
the information. S. Rep. No. 930, 96th Cong., 2d Sess. 46 (1980),
reprinted in, 1980 U.S.C.C.A.N 6286 (emphasis added). Congress,
by extending the PRA to federally sponsored information requests,
arguably meant only to reach those circumstances where the party
acts on behalf of and at the request of an agency.

OMB, however, appears to have expanded the jurisdiction of the
PRA. fThe regulations define "sponsor," more broadly.
5 C.F.R. 1320.7(x).® In contrast to Congress' stated intent, the
implementing regulations apply *he PRA to all cooperative
agreements and grants where an agency requires the other party to
collect information, even if incidental toc the agreement, and not
just in those instances which the legislative history suggests
appropriate =-- where the principal purpose is the collection of
information. This is troublesome because many states may accept
grant monies from the government or be parties to cooperative
agreements which require them to collect information.

v. Defensive Use of the PRA: Affirmative Defense or
Jurisdictional Bar?

It is probable that a court would f£ind that the PRA's Public
Protection Provision, 44 U.S.C. § 3512, provides an affirmative
defense to civil enforcement that must be raised in the trial court
to prevent waiver. Authority on the nature of the Public
Protection defense is sparse. However, the few courts that have
reached the issue in the civil context have found that the PRA is
an affirmative defense that must be raised in the trial court on
pain of waiver.

The most apposite case is United States v. Farley, 1952 U.S.

> This section only addresses arguments made under the PRA; it
does not cover constitutional or other issues which may also

support this conclusion.

The definition of Yperson" includes state, territorial and
local governments. 5 C.F.R. 1320.7(n). The definition in section
1320.7(r) also encompasses "a collection of information undertaken
by a recipient of a federal grant," if the collection is done at
the request of the agency or if the grant requires agency approval
for the collection or collection procedures.

1.S. Depariment of ustice  Environmental Crimes Conference ulv 1993  Buffalo, N.Y.
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partment of Justice Environmental Crimes Confereace

App. LEXIS 20598 (9th Cir.;Aug. 26, 1992) (reported as table case
without published opinion at 972 F.2d 1344). There, the United
States brought a civil action' for damages and 1njunct1ve relief
against a miner, Farley, who occupied U.S. Forest Service landg.
The district court found that Farley failed to comply with his
National Forest Service "plan of operation" for his mining claim.
In the district court, Farley pointed to the failure of the United
States to include "the budget reduction number on the bottom of any
of the things they sent." Id. at #5. Farley's sole argument on
appeal was that the Paperwork Reduction Act "affects the judgment "
Id. at *2. ,

The Ninth circuit held that the PRA is an affirmative
defense.? As it was not properly raised in the trial court, the
court found that "the defense is waived and we will not consider-it
for the first time on appeal." Id. at #*4 (citing Rule 8(c)).

The Farley court relied on an earlier Ninth Circuit case,

" Navel Orange Admin. Comm. v. Exeter Orange Co., 722 F.2d 449, 453~

54 (9th Cir. 1983), for the proposition that the. PRA creates a
“raise or waive" affirmative defense. In Navel Orange, an agency
created by statute to regulate the market for oranges in the
Southwest, brought an administrative enforcement action to collect
unpaid assessments from an orange handler. On appeal, the orange
handler contended that the PRA excused him for failing to file
certain reports. The Ninth Circuit held that "a defendant in an
enforcement action cannot raise affirmative defenses which have not
been finally determined in a [statvwtorily mandated] administrative
proceeding.” Id. at 454. Although the court's holding concerned
exhaustion of administrative remedies, the court assumed that the
PRA created an affirmative defense.

However, the only case supporting an argument that the PRA is
jurisdictional, United States v. Hatch, 919 F.2d 1394 (Sth Cir.
1990), arose in a criminal context and has been weakened by two
subsequent decisions in the Seventh and Ninth C1rcu1ts, and held

inapplicable in the civil context by another court in the Ninth
Circuit.

In Hatch, the court reversed the conviction of a miner who was
charged with failure to file a plan of operations with the National
Forest Service, on the ground that the operating plan forms failed
to carry an OMB control number. The defendant raised the PRA
defense in a post-conviction motion in the district court. The
court was therefore confronted with the issue of whether the
defense was a "permissive pretrial matter® or a "jurisdictional

"The case is unpublished. A Ninth Circuit "notice" states that
the case "may not be cited to or by the courts of this Circuit
except as provided by the 9th cir. R. 36-3."

!The Appellate Section of the Central District of California
argued the case. They are sending us the briefs in Farley.
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matter.” Id. at 1397. The court held that "[s]ince the Forest
Service did not comply with the PRA and since therefore Hatch’
cannot be subject to any penalty, the information failed to charge
an offense." Id. at 1398. Under Fed. R. Crim. P. 12(b)(2),
failure to charge an offense can be raised "at any time during the
pendency of the proceedings." This holding arguably implies that
the district court lacked jurisdiction to impose a penalty on the
defendant. :

The Seventh Circuit, however, affirmed a  tax evasion
conviction in Salberg v. United States, 969 F.2d 379 (7th Cir.
1992), finding that a PRA challengé does not implicate
jurisdiction. Defendant in that case contended that "the district
court lacked jurisdiction to penalize him because the form 1040 and
corresponding instruction books and regulations do not comport with
the requirements of the PRA." Id. at 384. Importantly, defendant
argued that the issue could not be waived because it was
"Jurisdictional." Id. The court stated that "we seriously doubt v
that <this c¢laim is <jurisdictional," and .reasoned that the
underlying criminal tax evasion statute provided the court with
jurisdiction. The court concluded, "[r]egardless of the PRA claim,
a district court is not divested of jurisdiction it clearly had at
the time of conviction to entertain a federal prosecution of an
individual accused of a federal crime." Id4.

Similarly, the recent Ninth Circuit case of United States v.
Zmundsen, 1992 U.S. App. LEXIS 14967 (9th Cir. June 19, 1992)
(reported as table case without opinion at 9567 F.2d 592)° makes
clear that failure to comply with the PRA does not affect the
jurisdiction of the court. In Amundgen, a criminal tax fraud case,
defendants alleged that the IRS failed to publish a noctice of
delegation in the Federal Register or comply with the PRA. The
court held that a failure to publish as required by the Federal
Register Act, 44 U.S.C. § 1501 et seq. and the Administrative
Procedures Act, 5 U.S.C. § 552, does "not create a jurisdictional
issue, but rather relate[s] to the lawfulness of the actions taken
by the IRS." Id. at *2. Likewise, the alleged failure to comply
with the PRA "is irrelevant to the jurisdictional issue." Id.
Amundsen therefore bolsters the argument that a PRA violatieon does
not deprive the court of the ability to adjudicate the case.

The case is unpublished. A Ninth Circuit "notice" states that
the case "may not be cited to or by the courts of this Circuit
except as provided by the 9th cir. R. 36-3." ’

rerineds
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Defenses Raised ir Past RCRA Prgsecutions

The following chart lists some of the dsfznses that have been raised in
RCRA prosecutions over the last several years, and includes the case name, the
name of the prosecutor(s) arnd an extremely brief summary of the thrust of the
government's response. The emphasis is on cases where the defense or issue
has actually been litigated and responsive pleadings exist. This chart is
intended as nothing more than a handy reference, and a way to help prosecutors
from "reinventing wheels" already labored over by their colleagues.

Obviously, this chart is not exhaustive, and particularly may not
incorporate the experiences of Assistant United States Attorneys handling
their own cases exclusively. (It also does not attempt to cover two critical
potential defenses, criminal intent and recycling, that will be covered
elsewhere in the Advance Environmental Conference manual.) Hopefully, through
comments received at this conference, this chart will be able to incorporate
the experience of additional prosecutors and otherwise be made more useful.

The following prosecutors have cases referenced on the chart:

Attorney Office Phone number

Jane Barrett USAO/Baltimore (4210) 962-4822
Guy Blackwell USAO/Knoxvilie (615) 545-4167
Floyd Clardy USAQ/Dallas (214) 767-3678
Pat Flachs USAO/St. Louis (514) 539-2200
Ken Fimberg USAO/Denver (303) 844-2081
Bonnie LePard ECS ' (202) 272-9856
Jim Morgulec ECS (262) 272-9895
Peter Murtha ECS (202) 272-9860
Bruce Pasfield ECS (202) 272-9853
Lisa Rivera EPA/Dallas (214) 655-6600
Paul Rosenzweig ECS (202) 272-9850
Mark Webb USAO/Ft. Smith, Ark.(501) 783-5125
Claire Whitney . ECS (202) 272-9861
Gordon Young USAO/Houston (713) 229-2600
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Defenses

DPuplicity
(charging
multiple days

in single
count)
Duplicity
{storage and
disposal in

single count)

" Emp t vy
containers?"
(waste came
from and thus
i s n o t
regulated)

RCRA Defenses'

case (2)
litigated

Baytank, 934
F.2d4 599, 608

(5th cir.
1991)

Dean, 969
F.2d. 187,

195 (6th Cir.
1992)

Aprpplied
Coating, Cr-
H-92-214
(S.D. Tex.
1952)

Attorney

Flachs,
Rosenzweig &
Young

Blackwell,
Rogenzwelg

Herm, Rivera

& Young

Responses

Show: (1)
actions are
single cont-
nuing schemne;
(2) no dble
jprdy; (3) no
prejudicial
evidentiary

rulings; and:

(4) no chance
of non-
unanimous
verdict.

Disposal and
storage are
simply two
possible
means of
violating
s ingle
statutory
provision

Show not all
wastes were
removed that
could be
removed from
drums by
pouring,
pumping,
aspirating,
etc.

lPrepared by Peter J. Murtha, Trial Attorney, Environmental

Crimes Section.
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Export (crime
n 4] t
consummated
when foreign
cus toms
refused entry)

Federal
employees are
not "“persons"
within RCRA

Federal
enforcenment of
state permits
i s n ot
authorized

Knowing
endanger-
ment/"serious
bodily injury"
toc vague

Lack of
environmental
harm

Sbicea, 92—~
0610-R (S.D.
Cal.)

Dee, 912 F.2d
741, 744 (4th
cir. 1990)

MacDonald &

Watson, 933
F.2d 35, 43
(1st cir.
1991)

Protex, 874

F.2d 740, 743
(10th Cir.
1989)

Goodner
Broes., 8966
F.2d 380, 384
(W.D. Ark.)

Brittingham
Cr-3-92-032-R
(N.D. Tex
1992)

Pierson

Barrett

Morgulec,
Whitney

Fimberg

Fiachs, Webb

Clardy,
LePard &
Murtha

constructive
entry

D e £ t s
convicted as
individuals;
not a s
government

Section 3008
was meant to
allow federal
enforcement
withidin
authorized
states

Psychoorganic
syndromne
causing
reversible
loss of
me ntal
faculties
sufficient

(1) File
motion in
limine:
relevancy of
enviro risk,

not harm;
(2) if 1lack
of harm

allowed in,
prove danger-
ocusness of
waste and
petential for
harm through
regulators;
( 3 ) if
allowed in,
consider
showing cost
of clean-up




Mistake of
law/advice : of
counsel

Mistake of
fact/Subjec-
tive belief
waste not
hazardous

Mixture rule

Multiplicity
(charging
disposal and
illegal
transportation
in separate
counts)

Multiplicity
(charging
handling of
same type of
HW in separate
counts)

Hawaiian
Western Steel
(not charged)

Recticel Foam
Cr.-2-92-78
(E.D. Tenn.)

Goodner Bros.

Brittinal

Dean at 196

Rosenzweig

Blackwell,
Rosenzweig

‘Flachs, Webb

Clardy,
LePard &
Murtha

Blackwell,
Rosenzweig

(1) Attack
reasonable-
ness of
reliance;

(2) Deft
failed to
f u 1l 1 vy
disclose

(1) Argue
belief not
reasonable
o r
believable)
(2) willful
blindness
instruction

Mixture rule
unnecessary
to show
hazardous
waste ("HW");
H W i s
“contained
inll

Charges
require proof
of separate
elements

Congress
intended
separate
punishments
for factually
distinct
behavior




Permit (cannot
be charged
with illegal
handling even
t h o ugh
particular HW
not covered by
permit)

Point source
exemption to
R C R A
definition of
"so0lid waste"

RCRA 1is void
for vagueness

Regulatory

estoppel (EPA, .

state or local
"approval®)

fistice Environmen

MacDonald &
Watson at 46

Dean at 194

Recticel

White, 766 F.
Supp. 873,
882 (E.D.
Wash. 1991)

Recticel Foam

tal Crimes Conference _

Morgulec,
Whitney

Blackwell,
Rosenzweig

Rosenzweig

N/A

Blackwell,
Rosenzweig

HWs vary
enormously
and require
different
kinds of
facilities to
ensure safe
handling

" Point
source" is
narrowvwly
construed;
only covers
actual
discharge
from holding
pond, etc. to
CWA "waters"

{1) Regs set
explicit
standard, (2)
in specific
case, essence
of regs
understood by
def't

(1) Deft
can't show
reasonable
reliance

(2) state and
local can't
estop feds




Sanmnples
disposed of
prior to trial

Samples not
taken (proof
that waste is
hazardous
through
circumstantial
evidence)

Sample results
not promptly
provided to
defend-
ant/splits not
provided

Samples not
representa-
tive/EPA
protocol not
followed

Subsequent
remediation
(no lasting
harmnm, no
"foul)

Lopez, 92~
0675~-T (S.D.
Cal.)

Bavtank at
615

A s D e _n
Aviation, 92~
20014-~-04
(W.D. Ark.)

Protex at 745

Applied
Coatings

Brittingham

Aerolite
Chrome Co
CR-N-90-6-HDM
(D. Nev.
1990)

Pierson

Flachs,
Rosenzweig &
Young

Pasfield,
Webb

Fimberg

Herm, Rivera
& Young

Clardy,
LePard &
Murtha

Murtha

(1) No reason
to believe
results would
be different;
(2) no bkad
faith by
gov't

Records (drum
inventory,
waste log,
prhotos) and
testimony
sufficient

Failure to
provide
resul¢ts
cannot affect
defendant's
past conduct

Establish
validity of
sampling
through
EPA/NEIC
experts

(1) File
motion in
limine on
relevancy;
evidence
doesn't
relate to
elements;

( 2 ) if
remediation
allowed in,
use costs to
S h (o] w
extensiveness
of violation
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RECYCLING REGULATIONS!

I. INTRODUCTION

The "recycling" of a material does not necessarily render it
exempt from RCRA regulation. The term "recycling® is really a
peint of departure - and not a conclusion - in determining whether
a material is subject to RCRA regulation.

The term "recycled" or "recycling" or "recyclable" appears in.
various places in 40 CFR Subchapter I. In each instance’ the type
of material and the manner of recycling ultimately determines
whether the material is a solid waste and thus subject to RCRA
regulation. Most recycled wastes are deemed solid wastes and thus
subject to RCRA regulation.

II. MATERIALS THAT ARE SOLID WASTES WHEN RECYCLFED

The general definition section of part 261 defines recycling.
"A material is 'recycled' if it is used, reused, or reclaimed." §
261.1(c) (7). Each of these terms is defined further. "A material
is 'used or reused' if it is either: employed as an ingredient in
an dindustrial process t¢ make a product; or employed in a
particular function or application as an effective substitute for
a commercial product. § 261.1(c)(5). A material is Yreclaimed" if
it 1is processed to recover a useable product, or if it is
regenerated. §261.1(c)(4).

The definition of "solid waste,® 40 CFR § 261.2 and
particularly subsection (c), distinguishes between materials that
re solid wastes when recycled and those that are not solid wastes
when recycled. Four recycling activities are defined: use
constituting disposal, burning for energy recovery, reclamation and
speculative accumulation.

The definition also distinguishes among five types of
materials: spent materials, sludges, by-products, commercial
chemical products and scrap metal. Sludges and by-products are
further categorized as either listed or characteristic.

Table 1 of the definition cross references each of the four
recycling activities with the various types of materials. With
only four exceptions, each material is defined as a solid waste,
and is thus potentially subject to RCRA regulation, when recycled
in one of the specified ways.

1 outline prepared by Ben A. Hagood, Jr., Assistant U.S.
Attorney, P.O. Box 978, Charleston, SC, 29402. (803) 727-4378.




The definition includes not conly materials that are recycled
in one of the specified ways but also those that are accumulated,
stored .or treated before being recycled in one of the specified
ways.

Let's look at each of these recycling activities and types of
materlals a little more closely.

A.

RECYCLING ACTIVITIES

1.

USE CONSTITUTING DISPOSAL. This activity involves
the direct placement of hazardous materials or
products derived from hazardcus materials onto the
ground. Both the hazardous material and the
product itself remain a solid waste. Some examples
are fertilizers, cements and asphaltic compounds.
Commercial chemical products, if listed in §
261.33, are not solid wastes if they are applied to
the land that is their ordinary manner of use. 40
CFR § 261.2(c) (1).

ENERGY RECOVERY OR FUEL. Materials that are burned
to recover energy or used to produce a fuel are
solid wastes. Fuels that contain the 1listed
materials are also solid wastes. This does not
include commercial chemical products that are
fuels. 40 CFR § 261.2(c) (2).

RECLAMATION. A material is reclaimed if it is
processed to recover a useable product or
regenerated. Examples are recovery of lead values
from. spent batteries and regeneration of spent
solvent. § 261.1(c)(4). -Materials that are
reclaimed are solid wastes unless they are
characteristic sludges or by-products or commercial
chemical products. 40 CFR § 261.2(c) (3).

SPECULATIVE ACCUMULATION. This activity includes
accumulating materials before recycling them. All
of the listed materials, except commercial chemical
products, are solid wastes if accumulated
speculatively before recycling. However, a
material is not accumulated speculatively - and
thus not a solid waste - if: the material is
potentially recyclable, has a feasible means of
being recycled, and at least 75% of the material is

actually recycled during the calemdar—year.  §

261, X(T)(8]7 § 261-2(CJ(4) -
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B. TYPES OF MATERIALS

1. SPENT MATERIALS: materials that have been used and

as a result of contamination can no longer serve

the purpose for which they were produced without

further processing. § 261.1(c)(1). Examples:

spent solvents, activated carbon, catalysts, acids,
pickle liquor, foundry sands, lead-acid batteries,
potliners, wastewater.

2. SLUDGES: any solid, semi-solid, or liquid wastes
generated from a waste water treatment plant
(except for treated effluent), water supply
treatment plant, or air pollution control facility.
§ 260.10; § 261.1(c)(2). Examples: baghouse dusts,
wastewater treatment sludges, flue dusts.

3. BY-PRODUCTS: materials that are_not one of the
primary products of a production process and not
solely or separately produced by the production
process. Does not include co-products that are
produced for the general public's use and
ordinarily used in the form produced by the
process. § 261.1(c)(3). Examples: mining slags,
distillation cclumn bottoms, drosses.

4. COMMERCIAL CHEMICAL PRODUCTS: commercial chemical
products and intermediates, off-specification
variants, spill residues and container residues
that are listed in 40 CFR § 261.33.

PN
SN

5. SCRAP METAL: bits and pieces of metals parts or
metal pieces that may be combined together with
bolts or soldering which when worn or superfluous
can be recycled. § 261.1(c)(6). Examples: bars,
turnings, rods, sheets, wire, radiators, scrap
automobiles, railroad box cars.

Under Table 1, only 4 combinations of recycling activities and
types of material are not solid wastes: characteristic sludges,
characteristic by-products and commercial chemical products that
are reclaimed, and commercial chemical products that are
accumulated speculatively. Every other material when recycled in
one of the 4 specified ways is defined as a hazardous waste. Of
course, the usual analysis for determining if a solid waste is a
hazardous waste will determine if the recycled material is
regulated as a hazardous waste.




' IXI. RECYCLING ACTIVITIES THAT ARE NOT SUBJECT TO RCRA REGULATION

A. MATERIALS THAT ARE NOT SOLID WASTE WHEN RECYCLED.

§ 261.2(e) defines materials that are not solid wastes when
recycled in a particular manner.

1. USE OR REUSE OF SECONDARY MATERIALS AS INGREDIENTS
IN INDUSTRIAL PROCESSES TO MAKE A PRODUCT PROVIDED
THAT NOT BEING RECLAIMED. This activity involves
the direct use of a secondary material without
prior ~=2clamation. Example: using chemical
industry stillbottoms as feedstock.

2. USE OR REUSE AS EFFECTIVE SUBSTITUTES FOR
COMHMERCIAL PRODUCTS. This involves direct use of a
material as a product rather than a raw material
ingredient. Examples: using hydrofluorsilicic
acid, which is an air emission control dust, to
fluoridate drinking water.

3. RETURN TOQ ORIGINAL PROCESS FROM WHICH GENERATED
WITHOUT BEING RECLAIMED. This activity is known as
"closed loop recycling.® Materials qualify for

o this exclusion if they are a substitute for raw
- material feedstock and the process uses raw
‘ materials as a principal feedstock. Examples:

returning spent electrolyte from primary copper
production to the copper production process from
which it came; resmelting of emission control dusts
in the primary metal smelting furnace that
originally generated them.

In each case the material involved ‘Ys not consi?ered a hazardous
waste.
B. EXCEPTIONS

However, § 261.2(e){2) provides four important exceptions to
these three’ axclusions:

1. Used in a manner constituting disposal or used to
produce products that are applied to the land.

2. Burned for energy recovery, used to produce a fuel,
or contained in fuels.

3. Accumulated speculatively.

4. ' Certain inherently waste-like materials.




In other words, a material that is used as an effective substitute
for commercial products would normally not be a sold waste.
However, if the material was used to produce a product such as a
fertilizer that was applied to the land then the material is
classified as a solid waste.

Iv. OTHER RECYCLING REGULATIONS
A.« VARIANCES

The regulations define circumstances in which recycled
materials that ordinarily would be considered solid wastes may be
eligible for case by case variances (40 CFR 260.30):

1. Materials that are accumulated speculatively
without sufficient amounts being recycled.

2. Materials that are reclaimed and then reused within
the original primary production process in which
they were generated.

3. Materials that have been reclaimed but must be
reclaimed further before the materials are
completely recovered.

260.31 and 260.33 detail criteria and procedures for evaluating
variances.

' B. INHERENTLY WASTE LIKE MATERIALS

261.2(d) defines certain materials as solid wastes when they
are recycled in any manner.

c. OTHER EXCLUSIONS

§ 261.4(a) lists certain materials that are excluded from the
definition of solid wastes. These include pulping liquors that are
reclaimed in a pulping liquor recovery furnace and reused in the
pulping process, spent sulfuric acid used to produce virgin
sulfuric acid, and spent wood preserving solutions reclaimed and
reused for their original intended purpose. and reused in

D. CLOSED LOOP EXCLUSION

§ 261.4(a)(8) 1lists as a specific exclusion closed 1loop
recycling. This excludes from the definition of solid waste
secondary materials that are reclaimed and returned to the original

T~

2

)\/

@
5

2\
J




| U.S. Department of Justice _FEnvironmental Crimes Conference  Julv 1993 _ Buffalo, N.Y.

process where they were generated if they are reused in the
production process, they are only stored in tanks for less than
twelve months, the entire process is closed by pipes or other
comparable means, and the reclamation does not involve controlled
flame combustion. The exclusion does not apply if the reclaimed
material is used to produce a fuel or a product used in a manner
constituting disposal.

V. REGULATORY REQUIRFEMENTS FOR RECYCI.ABI.E MATERIALS.
A, GENERALLY

Hazardous wastes that are recycled are defined as "recyclable
materials."” § 261.6(a). In most cases recyclable materials are,
prior to being recycled, subject to the general hazardous waste
management requirements. These requirements include the standards
of Part 262 applicable to generators, of Part 263 applicable to
transporters, and of part 264 to owners and operators of treatment,
storage and disposal facilities,

§§ 261.6(a) (1), (b), and (c)(1).

Owners or operators of facilities  that recycle recyclable
materials but do not store them are only subject to the
notification requirements of RCRA and certain regqulations dealing
with the use of manifests and manifest discrepancies. §
261.6(c) (2).

The useful products produced by recycling generally are not
defined as wastes and therefore are not subject to RCRA regulation.

B. STANDARDS FOR THE MANAGEMENT OF SPECIFIC HAZARDOUS WASTES
AND MANAGEMENT FACILITIES

Certain types of recyclable materials are not subject to the
typical regulatory standards applicable to generators, transporters
or owner/operators, but are subject to a lesser set of controls
under part 266, which provides specific standards for the
management of each type of waste. § 261.6(a)(2). The specific
type of recyclable materials and the applicable management
standards are as follows:

1. RECYCIL.ABLE MATERIALS USED IN A MANNER CONSTITUTING
DISPOSAL. Part 266 Subpart C.
Recyclable materials that are applied to or p1aced
on the land either with or without mixing with
other materials are "materials used in a manner
that constitutes disposal." Products - such as

f/ﬂ;ﬂ — /éJM«&/b\’d
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commercial fertilizers - that are produced for the
general public's use, contain recyclable materials,
and are used in a manner constituting disposal are
not subject to regulation if they meet the land
disposal restrictions (land ban regulations).
Fertilizers using K061 hazardous waste are exenmpt
from regulation. 40 CFR § 266.20. :

2. USED OIL BURNED FOR ENERGY RECOVERY. Part 266
Subpart E.

3. RECYCLABLE MATERIALS UTILIZED FOR PRECIOUS METAL
RECOVERY. Part 266 Subpart F.

4. SPENT LEAD-ACID BATTERIES BEING RECLAIMEL. Part
266 Subpart G.

5. HAZARDOUS WASTES BURNED IN BOILERS AND INDUSTRIAL
FURNACES. Part 266 Subpart H.

c. RECYCLABLE MATERIALS NOT SUBJECT TO REGULATION.

§ 261.6(a) (3) lists certain recyclable materials that are not
subject to the regulations applicable to generators, transporters
or owner/operators. These are summarized below.

1. Industrial ethyl alcohol that is reclaimed.

2. Used batteries or cells returned to a battery
manufacturer for regenerztion.

3. Used oil that is recycled in some other manner than
being burned for energy recovery.

4. Scrap metal.

5. Fuels from certain refining of oil-bearing
hazardous wastes if from normal practices.
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VI. LEGITIMATE RECYCLING OR SHAM RECYCLING?

Inherent in the above definitions and analyses of recycling
activities is the notion that the material is legitimately recycled
and not merely treated or disposed of under the guise of recycling.
"Sham recycling® is not defined in the regulations but is generally
used to mean the improper treatment of waste rather than legitimate
recycling.

EPA has discussed sham recycling criteria in various preambles
(see 50 FR 638-9, 648-9, January 4, 1985, and 53 FR 526-7, January
8, 1988) and in guidance to the Regions. The question of whether
the activity is sham re mycling involves assessing the intent of the
owner or operator by evaluating circumstantial evidence. The
determination rests on whether the secondary material is "commeodity
like" - does it truly have value as a raw material or product -
and does the recycling process (and ancillary storage) pose greater
environmental risks than the analogous raw material or prcduct.

EPA has mentioned certain criteria for determining whether a
particular recycling activity is sham or 1legitimate. These
criteria include:

1. similarity of the secondary materlal to an
analogous raw material or product;

2. the degree of processing required to produce a
finished product;

3. the value of the secondary material;

4. whether there is a guaranteed market for the end
product;

5. whether the secondary material is handled in a
manner consistent with the raw material it
replaces;

6. other relevant factors, including whether toxic
constituents present in the secondary material are
necessary for the product or are merely present s
contaminants.

EPA has provided this guidance on sham recycling to provide an
objective way of defining whether a recycling process is subject to
regulation under 261.2 or 261.6, whether it is excluded from EPA
authority or whether it merits reduced regulatory controls.

&%«7‘// 7”’”’“ e
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VII. DISCUSSION ISSUES

1. Fact Patterns
a. United States wv. Stoller Chemical Co.. Inc,
et. al.

b. United States v. Recticel Foam Corporation,
et, al.

2. Regulatory analysis

3. Charging Decisions
VIII. REFERENCES AVATILABLE
1. Federal Register preambles.
2. "RCRA Implementation Study Update: The Definition

of Solid Waste." USEPA, Solid Waste and Emergency
Response (0S-305), EPAS530-R-92-021, July 1992.

3. "Guidance Manual on the RCRA Regulation of Recycled
Hazardous Wastes." Prepared by Industrial
Economics, Inc. March 1986. Reproduced by U.S.
Department of Commerce, National Technical
Information Service, Springfield,
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IX. EXCERPTS FROM BRIEF IN RESPONSE TO MOTION TO DISMISS

IN THE UNITED STATES DISTRICT CCURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERICA

No. CR~2-92-~78
Jarvis/Murrian

v.

RECTICEL FOAM CORPORATION (also
known as Foamex L.P.), STEVE MURPHY,
CHET MEYERS, 0. E. ("GENE") FOX,
ELDON HALL, JIM VAN HOOSER

and STEVE CANSLER

B. Factual Background
The United States proffers that it will establish the

following facts at trial:? Initially, we incorporate by reference
the factual background in Section I.C of our Response to the
Mixture Rule Motion. That factual proffer details how Recticel's
hazardous wastes were generated and collected in drumi.

The factual dispute relevant to this motion deals with what
happens to the druﬁs at Plant Number One® after they are full.

Following collection some of the drums of waste were "reclaimed" by

2 The mere fact that defendants required 4 pages to set forth
their "undisputed" facts demonstrates the prematurity of their
motion. This Court cannot rule on this issue without establishing
a firmer factual basis than that provided by defendants. The
United States' response is not designed to provide a comprehensive
factual recital of its evidence, since we deem that impossible at
this juncture, but merely to provide a working framework within
which to argue this motion.

3  As defendants acknowledge (Memorandum at 4), the cut and
drain reprocessing occurred only at Plant Number One. Hence those

counts relating to conduct outside of Plant Number One are not -

implicated by this motion.

1
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a method known as "cut and drair." Drums containing the waste were '
suspended above a collection devise consisting of a funnel-like
half-barrel and a filter screen. Beneath the collection devise was
a receiving drum. A sharp instrument was used to puncturé the full
drum, allowing the liquid waste to pass through the filter screen
to the receiving drum. An electric saw would then be useé to
remove the bottom of the suspended drum so that the remaining
contents of the drum would fall on the filter screen. Liguid
soaked solids from the filter screen, residual liquids and those
solids remaining in the suspended drum were dumped onto a concrete
pad, absorbed with oil dry (a dirt-like substance commonly used to
scak up o0il from spills) and recollected in another drum or a

plastic bag. The waste absorbents and iiquids were regularly

dispose of in a garbage dumpster for disposal at a non-hazardous

waste landfill.

During this process employees were seldom provided with proper
protective gear. Splashes or spills of the hazardous waste
frequently came into contact with workers' skin, and workers weare
regularly exposed to the fumes from the wastes.

The nominal purpose of this activity was to recollect the
liquids for reuse in the production process. Defendants assert
(Memorandum at 2) that the United States "well knows" that these
liquids were so reused.

The United States "knows" no such thing. We dispute
defendants'! self-serving characterization of the facts as false.

The evidence the United States will present at trial will




demonstrate: 1) That the recollected ligquid wastes were often

unsuitable for reuse in the production process; 2) That drums of
ligquid waste went unreused for periods of time in exzess of two
years -- rebutting any suggestion that they were actually reusable
or intended for reuse; 3) That substantial quantities of liqﬁid
waste were disposed o#f in the garbage dumpster at Plant Number One
after "reprocessing;" 4) That liquid wastes were disposed of into
the Plant Number One dumpster prior to and without any
"reprocessing;" and 5) That employees of Recticel were instructed
by Recticel supervisors to overstate the number of drums
effectively reused{ thereby falsely enhancing the appearance of
successful rgcycling}

In short, the "recycling" was a sham and simply did not occur
as defendants would have this Court believe. To the contrary, it
was (at best) an ineffective, half-hearted effort, which defendants
knew was unsuccessful. At worst, it became a mendacious attempt to
misléad state and federal regulators and conceal illegal activity.

ITI. Argument

We begin by demonstrating that defendants' motion is premature
and cannot be decided at this juncture. Thereafter, we discuss why
defendants' legal argument is flawed, requiring denial of their
motion even on the factual basis they proffer.

A. Sufficiency Of The Indictment

We fully discussed the law on the sufficiency of an indictment

in Section II.A of our Respcense to defendants' Mixture Rule Motion,
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and incorporate that discussion by reference here.

We add only the following brief point -- as should be evident
from the proffer of the United States, the factual disputes
regarding this issue are large. The United States asserts that the
alleged recycling did not occur, or, if it occurred did so with so
little frequency or success as to render the entire "recycling"
exercise a sham. Given the extremity of this factual dispute we do
not see how the Court can sensibly resolve the issue pre-trial. At
a minimum, resolution must await the close of the United States®
case~in~-chief and/or submission to the jury.

B. The lLegal Basis For The Charges

Defendants' motion raises the question of whether the drummed
material «collected after the production process may be
characterized as waste at all or whether it is more properly
thought of as an in-process stream which is being used as an
ingredient in further production. In the language of the RCRA this
guestion is whether the material at issue is a "“solid waste.”™ The
United States submits that, even under defendants' proffered facts
(that is, assuming arquendo that all liquid waste was reprocesséd
and subsequently reused), the regulatory structure makes it clear
that the liquid is, in fact, a solid waste.

1) Solid Waste Defined

The relevant regulatory provisions are the solid waste

Buffalo. N.Y.
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definitions at 40 CFR 261.2; Tenn. Rule 1200-1-11-.02(1) (b).*
These define a solid waste as "any discarded material." 40 CFR
261.2(a)(1); Tenn. Rule 1200-1-11-.02(1) (b) (1) (i).’ A discarded
material is any material which is abandoned, recycled or considered
inherently waste«-like.~ 40 CFR 261.2(a)(2); Tenn. Rule 1200-1-11-
.02(1) (b) (1) (ii) (emphasis supplied). The noteworthy initial point
to be made is that "recycled" materials are within the definition
of "discarded" materials and hence within the broad definition of
solid waste.

The first inquiry in the analysis is which of these three
categories (abandoned, recycled or inherently waste-like) is
applicable to the waste in question.® "Abandoned" means disposed
of, burned, incinerated or accumulated, stored or treated (but not
recycled) before or in lieu of being abandoned by disposal, burning
or incineration. 40 CFR 261.2(b); Tenn. Rule 1200-1-11-

.02(1)(b) (2). Disposal, of course, bears its statutorily defined

4 In section II.B.3 of our Response to defendants' Mixture
Rule Motion we established that Tennessee regulations are the
applicable law for this case. However, with respect to the

"regulations at issue in this motion (ie. those defining solid

waste) the language of both the federal and state regulations is
identical. Thus, the analysis we provide here does not turn on the
Court's decision relating to the choice of law issue.

5 This broad definition is restricted by two caveats; that an
express variance has not been granted (none has here) and that the
waste does not meet one of several specific exclusions in 261.4(a)
(or the state equivalent -.02(1) (d)). Defendants do not contend
that any of these exclusions apply.

& we agree with defendants (Memorandum at 10) that this waste
is not on the list of inherently waste-like materials contained in
40 CFR 261.2(d); Tenn Rule 1200-1-11-.02(a) (b) (4).



meaning of any spilling, leaking, discharge, deposit or placement

on the land, etc. 42 USC 6903(3); 40 CFR 260.10; Tenn. Rule 1200-
1-11-.01(2) (a). As we made clear in our factual proffer, we
believe this definition applies to defendants' waste. To the
ex%ent that the waste in question is disposed of, rather than
"reprocessed," it is plainly "abandoned" as the regulations define
that term and is clearly solid waste.

Under defendants” assumed facts, the term "recycling® has a
di:ect bearing on this case and its interpretation forms the crux
of the regulatory question. "Recycling” under the regulations
means that a material is "used, reused or reclaimed.® 40 CFR
261.1(c) (7); Tenn. Rules 1200-1-11-.02(1) (a) (3) (vii).

Each of those terms is further defined. A material is
"reclaimed" if it is processed to recover a usable product or if it
is regenerated. 40 CFR 261.1(c){4); Tenn. Rules 1200~-1-11-
.02(1)(a) (3)(iv). It is "used or reused" if it is employed as an
ingredient in an industrial process, but only if its distinctive
components are not recovered as separate end products. 40 CFR
261.1(c) (5) (1); Tenn. Rules 1200-1-11-.02(1)(a)(3) (V) (I). One may
debate which of these two subdefinitions (reclamation or use/reuse)
is the more applicable, but as demonstrated further the distinction
is irrelevant to the regulatory definitions in this case.

In any event, defendants appear to concede that their waste is
facially "recycled' in that it is reprocessed for use in the

production process -- indeed, that is the primary basis for their
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motion. Their contention, however, is that under the further
definitions of "recycling" their recycling does not involve "solid
waste" and they are exempt from regulation. That position is in
error.

2) Recycling Defined

The regulations relating to recycling begin by declaring a
material is solid waste (and therefor subject to regulatibn) if it
is recycled, or accumulated, stored or treated prior toc recycling,
as specified in the provisions of 40 CFR 261.2(c) (1) through (c) (4)
which incorporate by reference 40 CFR Part 261, Table 1; see also
Tenn. Rules 1200-1-11-.02(1) (b) (3) (i) through =.02(1) (b) (3)(iv).
[Table 1 is included as an exhibit to defendants® Memorandum. ]
Under its provision, most recycled wastes are deemed solid wastes.

The provisions of Table 1 and their attendant definitions
identify four distinct subcategories of recycling =-- use in a
manner constituting disposal; burning for energy recovery;
reclamation; and -speculative accumulation. We agree with
defendants that, on their assumed facts, the reclamation provision,
261.2(c) (3), is the most nearly apt in this situation.’

Under this subcategory, Table 1 conclusively identifies the
waste (which we contend is both "spent material" and a "byproduct")

as solid waste. 1In column 3, of Table 1, both spent materials and

7 Under the United States factual proffer use in a manner
constituting disposal, 40 CFR 261.2(c) (1); Tenn. Rule 1200-1-11-
.02(1) (b)(3) (1), and speculative accumulation, 40 CFR 261.2(c) (4);
Tenn. Rule 1200~-1-11-.02(1) (b) (3) (iv) are potentially applicable to
the disposal and storage of the wastes, respectively.
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byproducts are marked with an asterisk ("*") defining them as solid
waste even if recycled through reclamation.

Defendants challenge this assertion on two grounds: ?irst,
they argue that their waste is not of the type defined in the
regulations (Memorandum at 14-17) -- that is, not “spent material"®
or Ybyproduct”. Second they argue that their process is not
"reclamation" (Memorandum at 17-21). Both contentions are wrong.

i) Spent Material and Byproduct -- The waste material in
question meets two definitions of materials that are discarded
solid wastes when recycled -- spent material and byproducts.

a) Spent Material -- The waste in question is a "spent
material," that is a material which has been used and as a result
of contamination can no longer serve the purpose for which it was
produced without reprocessing. 40 CFR 261.1(c)(1); Tenn. Rule
1200-1=-11-.02(1) (a) (3) (i). This conclusion follows from the plain
meaning of the terms "used," Y“contaminated" and "reprocessing."

Defendants contend (Memorandum at 16) that their "Foam
Chemicals" have not been "used" prior to collection in the drums.
Yet even their own factual basis and argument refute theée
contentions. First, they describe a flush process stream whereby
the chemicals are derived from the "purging® of the mixing head.
How defendants can contend that such purging does not constitute a
use of the chemicals is beyond our comprehension. Surely the flow
of chemicals through the head at the time of the purging is not a

purposeless action -- else why would it be done? Rather, it is,
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even under defendants' fact pattern a clear "use" of the chemicals
for a reason, that is to purge the mixing head. To argue otherwise
is to ignore the'common meaning of the word "use." See Webster's
Ninth New Collegiate Dictionary (defining "use" as "to put into
action: avail oneself of: employ . . . to carry out an . . . action
by means of; utilize").

Second, the very interpretive language which defendants cite
makes clear that only "unreacted raw materials are not subject to
RCRA jurisdiction."™ 50 Fed Reg. 614, 624 (January 24, 1985) (cited
in Memorandum at 16). Yet only 10 pages earlier (Memorandum at 6-
7) defendants acknowledge that the continued "residual foaming

reaction® creates solid chucks in the waste barrels. This residual

r
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reaction makes clear that the foam chemical waste is not solely
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unreacted raw materials. Therefore, under the interpretive EPA
language on which defendants rely, the reacted materials in the
drums are "“used."

Nor is defendants' argument that the wastes are not
"contaminated" (Memorandum at 16-17) any less fanciful. If the
wastes are not contaminated (at a minimum with residual reaction
foam pieces) then why is filtration necessary? Since filtration is
necessary the waste is contaminated in the unfiltered state --
i.e., "made unfit for use by the introduction of undesirable
elements." See Webster's Ninth New Collegiate Dictionary.

Nor can defendants sensibly claim that the waste does not

require reprocessing prior to use -- their own actions in filtering
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the waste are inconsistent with that position. The word "“process"
(which is undefined in the statue or regulations) should also be
given its natural English meaning -- "a series of actions or

operations conducing to an end; esp. a operation or treatment esp.

in manufacture." See Webster's Ninth New Collegiate Dictionary.
The "cut and drain" method of filtration was a crude, but
effective, process for the filtering of the waste. The United
States knows of no requirement that the process be a particularly
sophisticated one and sees no warrant for engrafting such a
requirement onto the regulatory language.?

b) Byproducts -- If the waste is not a spent material,

it is surely a "by product," namely a material that is not one of

the pfimary products of a production process and is not solely or
separately produced by the production ﬁrocess. 40 CFR 261.1(c) (3);
Tenn. Rule 1200-1-11-.02(1)(a)(3)(iii). More specifically, it is
(as expressly defined in 40 CFR Part 261, Table 1) a "by product
listed in 40 CFR Part 261.31." Section 261.31 is the one which
contains the F-1list for hazardous waste, including the WASte

illegally disposed of == F002 waste.? Thus, the waste in question

8 In addition to the arguments we make here, we rely as well
on those relating to "spent solvents" which are contained in
Section II.B.1 of our Response to defendants' Mixture Rule Motion,
which we incorporate here by reference.

® fThe equivalent Tennessee regulatory definitions (which are
textual and not tabular) identify as solid wastes materials which
are reclaimed and are "by-products listed in subparagraphs (4) (b)
or (¢) of this Rule." Tenn. Rule 1200-1-11-.02(1) (b) (3) (iii) (III).
Of course, subpart (4)(b) -- ie., Tenn. Rule 1200-1-11-.02(4) (b) --
is the parallel Tennessee list of F-listed wastes and includes F002
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also meets the byproduct definition.

c) Summary -- The crucial point to recognize is that
under either possible definition (spent material or by product) a
reclaimed waste is always deemed a solid waste subject to,
regulation. As a matter of regulatory construction there is no
good argument that the waste in question is not solid waste.

ii) Reclamation =-- As a final attempt to evade the clear
import of the regulations defendants claim (Memorandum at 18-21)
that their material is not "reclaimed® but is only "incidentally -
processed ., "1°

a) Regglétogy Definitions -- Once again, however, the .
I very language defendants rely upon contains the seeds of their

‘ refutation.

process[ing] to remove contaminants in a way that restores [the

EPA defined reclamation as "regeneration [involving]

wastes] to their original condition." 50 Fed. Reg 613, 633
(January 4, 1985). This is precisely the purpose of defendants
filtration -- to restore the waste chemicals to their original

uncontaminated condition.!! For defendants to claim that the

waste.

10 we note that this argument would seem to be inconsistent
with the argument made earlier the materials were not ‘"spent"
because they did not require reprocessing at all. Here defendants
seem to admit that some reprocessing is necessary, but argue that
it is of a minimal nature. This concession, alone, would seem to
be dispositive of the "spent material” issue we addressed earlier
in this response.

11 None of the examples of incidental processing which
R defendants cite (Memorandum at 20) involves restoration to an
‘ original condition. All involve minor alteration in the physical
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filtration process was merely a convenient separation method
(Memorandum at 21) is to concede the need for suc* a process in the
first place and to contradict their, almost simultaneous, assertion
that the filtration was "unnecessary." How that necessity can be
squared with a claim that no reclamation occurs is baffling. Cf.
50 Fed. Reg at 639 (incidental processing is steps which "are not
necessary to material recovery").

b) Other Authority -~ By limiting their analysis to this
one set of EPA preamnble language defendants conveniently ignore
other sources of interpretive assistance which make clear that this
type of reclamation involves solid wastes subject to regulation.

(1) other Regulations -- Defendants' reclamation

stands’ in marked contrast to the type of reclamation expressly

excluded from the definition of solid waste. 1In 40 CFR 261.4 and
Tenn. Rule 1200-1-11-.02(1)(d) (1) the regulations provide a
specific list of exclusions from the solid wastes definition. Of
those 10 exclusions one. 40 CFR 261.4(a) (8); Tenn. Rule 1200-1-11~
.02(1) (4) (1) (viii) (1), involves reclamation. It excludes
"materials which are reclaimed and returned to the original process
or processes in which they were generated where they are reused in
the production process."™ In order to fall within tiiis exclusion
the secondary materials must have been stored in tanks and the
*entire process through completion of reclamation is closed by

being entirely connected with pipes or other comparable eiiclosed

or chemical state of the materials.
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means cof conveyance." Id. Recticel's process does not meet this
"complete enclosure™ requirement and the exclusion is therefore
inapplicable.

However, the mere statement of the exclusion is instructive.
First, as a matter of regulatory construction the presence of this
exclusion implieé that no exclusion exists for reclamation in "non-
closed loop" systems. The doctrine is expressio unius est exclusio
alteris -- the expression of one thing implies the exclﬁsion of the
other. ;

Second, it explains by example why an exclusion for
defendants®' process does not (and should not) exist. The
regulation of waste is ultimately premised on the "potintial hazard

o; to human health or the environment when improperly" handled. 42
USC 6905(B) (defining hazardous waste); see also 48 Fed. Reg 14472~
74 (April 4, 1983) (EPA regulates recycling activities which pose
potential for harm equivalent to that of treatment or disposal).
In a closed loop system, EPA might fairly presume that no
significant additional exposure to the potential for harm will
exist either for humans cor the environment. In an open loop
system, such as defendants', the contrary presumption is valid --

the openness of the loop poses a danger.!?

12 of course, the allegations of the indictment bear this

potential out. Through exposure during the "cut and drain"
defendants' employees were exposed to potential injury and in fact
injured. For defendants now to claim that this activity was a

beneficial recycling consistent with the principles of RCRA, they
must stand RCRA on its head.

ot AT e e L TSRO s DA el L e
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(ii) Later Interpretive Efforts -- Defendants'

argument also ignores EPA's own later elaboration on the meaning of
reclamation and the recycling rules. In January, 1988 EéA issued
proposed interpretive rules in response to the court decision of
American Mining Congress v.yEPA, 824 F.2d 1177 (D.C. Cir. 1987)
("AMC I"). See 53 Fed Reg. 518 (1988).B" In particular, EPA
concluded that it had authority to regulate recycling activities
which involved some "element of discard." Id. at 520. Even
defendants must concede that there was some element of discard in
their process =-- namely disposal of the solids and liquids removed
by the filtration process.

EPA determined that spent materials which require some

processing to be restored to usable condition are, by definition,
not directly usable in on~going ménufacturing processes and
consequéntly remained subject to regulation. Id. at 522. EPA
acknowledged only one exception to this principle -~ where a true
closed loop reclamation process existed and there was no element of
disposal or storage involved. Id. It reached a similar concluéion
regarding by-products which are listed as hazardous wastes. Id. at

520-21, 523.

13 e acknowledge that these proposed rules have not yet been
finalized, although EPA anticipates issuing a final rule in the
near future. Nonetheless, they give evidence of the interpretation
which the EPA put on AMC I and the recycling regulations and
provide Recticel with ample notice of this interpretation. It is
offered not as binding authority, but for its persuasive value
which is at least as great as the many internal EPA interpretive
memoranda relied upon by defendants in their various motions.
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Finally, the EPA expressly considered and rejected an

interpretation of AMC I that would exempt from regulation all on-

site recycling activities, including those in ar open loop. Id. at

524. In doing so, one of the examples EPA gave as a regulable

recycling activity (the distillation of spent degreasing solvent)

is closely parallel to the situation at Recticel. Both involve

removél of the spent.solvent from the production process to an on-

site reclamation unit (distillation in the example, filtration in

this case) and regeneration of the solvent into a usable form. 1In

both circumstances a "useless waste [is] restored through treatment

to a usable condition.® Id. Accordingly, the EPA interpretive

s, effort fully supports the application of regulations to activities

‘: at Recticel. Cf. AMC I, 824 F.2d 1187 n.l1l4 (acknowledging that

waste which must be distilled prior to reuse is "consistent with an
everyday reading of the term ‘discarded'™).

" (iii) case law -- Finally, the case law on the

recycling issue, though not directly on point, is supportive of the

position the United States advocates. In American Petroleum

Institute v. EPA, 906 F.2d 729 (D.C. cCir. 1990) ("API"); and

American Mining Congress v. EPA, 907 F.2d 1179 (D.C. Cir.

1990) ("AMC II") the D.C. Circuit elaborated on the meaning of EPA's
recycling regulations.

First, in API the court was faced with EPA's decision not to
regulate the land disposal of slag which results from the treatment

of K061 dust. EPA, relying on AMC I, concluded that K061 was not




waste once it entered the reclamation facility and that it

therefore could not regulate the slag derived from that waste.
Citing language from AMC I the court reversed. It concluded that
reclamation of K061 was not part eof an " 2ngoing manufacturing or
industrial process' 'within the generating industry'" but, rather
"part of a mandatory waste treatment plan prescribed by EPA." 906
F.2d at 741 (emphasis in original). The court concluded that EPA
had discretion to regulate K061 waste as solid waste, if it deemed
that consistent with RCRA.Y

An identical interprétation was adopted by the court in AMC
II. The mining industry challenged regulations relating to six

wastes generated by primary metal smelters. Three of these wastes

14 The AMC T court said, in a passage which the court itself
emphasized, that

[t]o fulfill these purposes EPA need not regulate 'spent'
materials that are recycled and reused in an ongoing
manufacturing or industrial process. These materials have not
yet become part of the waste disposal problem; rather, they

are destined for beneficial reuse or recycling in a continudus
process by the generating industry itself.

824 F.2d at 1186 (emphasis in original) (footnote omitted).

15 The court also emphasized that EPA's regulation gcould
extend to processes which produced something of value, namely,
reclaimed metals. It expressly disavowed "a reading of the statue
that would prevent EPA from regulating processes for extracting
valuable products from discarded materials that qualify as
hazardous waste." Id. at 741 n.16 (emphasis in original), citing,
AMC I, 824 F.2d at 1187 n.14. Thus, the permissible definition of
solid waste turns on whether it may be deemed discarded prior to
reuse, not on what the product of the reuse .-:. Any discarded
material, even if beneficially reused, has "become part of the
waste disposal problem," AMC I, 824 F.2d at 1186, and is therefore
subject to regulation.
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were sludges dgenerated in impoundments from the collection of
wastewater during smelting operations. Typically, these sludges
have comparatively high metals content and they may, in certain
circumstances, be reclaimed. The court read AMC I to exclude from
regulation "only materials '‘destined for immediate reuse in another
phase of the industry's production process' . . . and that 'have
not yet become part of the waste disposal problem'" AMC II, 907
F.2d at 1186 (emphasis in original) (footnote omitted), guoting AMC
I, 824 F.2d at 1185, 1186; see alsc, A2AMC I, 824 F.2d at 1184
("materials retained for immediate reuse"}; id. at 1190 (materials
"passingvin a continuous stream or flow from one production process
to another"); cf. API, 906 F.2d4 at 741 (asserting that waste which
must be treated prior to reuse has been discarded).!® The court
expressly rejected the contention that "potential reuse of a

material prevents the agency from classifying it as 'discarded'."

AMC IT, 907 F.2d at 1186, citing, API, 906 F.2d at 740-41.

In the context of these decisions, the standards by which a
waste may be excluded from regulation as a "solid waste" are very
limited and quite clear. The waste in gquestion must be: 1)

recycled and reused in an immediate, ongoing, or continuous

16  wrreatment" means any method, technique or process . . .
designed to change the physical . . . character or composition of
any hazardous waste so as to . . . render such waste . . . amenable
to recovery." 42 USC 6903(27). Even if the cut and drain method

is not reprocessing, it is a physical process (that is, filtration)
which renders the waste amenable to recovery. Hence, the charges
of Count Five of the indictment, relating to treatment, may not be
dismissed, even if the Court completely accepts defendants factual
and legal premises.
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production process; and 2) destined for a beneficial reuse.

The situation presented by defendants' factual proffer is
virtually indistinguishable from that identified in AMC II. There,
as here, the waste at issue was temporarily accumulated in separate
containers (storage ponds rather than drums) for a period of time
prior to reclamation in the industrial process. They were not
retained for immediate reuse, nor did they pass in a continuous
stream or flow from one production process to another. They were
not necessarily destined for reuse and, as AMC II and API make
clear, the mere potential for reuse did not prevent EPA from
classifying the waste as discarded. AMC II, 907 F.2d at 1186; API,

906 F.2d at 740-41. Similarly, Recticel's reprocessing (even under

their own factual proffer) was neither immediate, ongoing, nor part
of a continuous production process.

3) Summary -- As the language of the regulations make clear,
defendants' waste, even under their own factual premises, is
reclaimed spent material and byproduct. Other regulations,
interpretive language and case law support this conclusion.

Such waste is clearly defined as solid waste in Part 261,
Table 1 and the parallel Tennessee rules. Since the waste is
spent material and by-product which is reclaimed, even under
defendants' factual proffer, their motion to dismiss is wholly

without merit and should be denied.!

17 Because we believe defendants®' arguments legally
insufficient, the United States intends, at the charging —
conference, to ask the Court to reject any theory of defense °
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‘ The Circuit Court of Appeals -for the District of Columbia
Ccircuit has addressed the regulatory definition of solid waste in
three principal cases.

The first case, American Mining Congress v. EPA (AMC I), 824
F. 2d 1177 (D.C. cir. 1987), held that EPA's Jjurisdiction did not
extend to some cases involving continucus processing of a
naterial by either a single plant or possibly within a generating
industry. 824 F. 2d at 1193. EPA's interpretation of that
decision can be found in the January 8, 1988 proposed revisions
to the definition of solid waste (53 FR 519).

Decisions in two more recent cases further clarified the
scope of the Agency's jurisdiction. The first case is American
Peiroleum Institute v. EPA (API), 906 F. 2d 729 (D.C. Cir. 1%%0).
.That case addressed EPA's authority to regulate an air pollution
control dust from primary steel production in electric arc
furnaces (K061), when the dust is used as a feedstock in a
- secondary industrial process. The case also addresssed EPA's

authority to regulate the residue from the secondary process.

In the First Third Land Disposal Restrictions Rule (53 FR
33162-64 and 31198-99) EPA had indicated that RCRA jurisdiction
did not apply to the K061 waste when placed in a high temperature
- metals recovery unit, because the waste was not significantly
. dgg@arent from the analogous raw materials that would otherwise

laced in the furnace. The K061 waste was considered
"indigenous" to. the high temperature metals recovery unit. Under
~ the Agency's approach, the K061 waste would lose its status as a
" regulated hazardous waste when it entered the furnace; therefore,
. the residues from the reclamation process would not be derived
from the treatment of a hazardous waste. Thus, a treatment
- standard of "no land disposal" was promulgated for the residues
from high temperature metals recovery of K061 waste.

, The AP court, however, held that the recycling was not
conducted as part of an "ongoing manufacturing or industrial

srocess' within “the generating industry. . . ", and therefore

sould be within the scope of Subtitle C. The first Amerjcan

1ining Congress decision thus did not apply. Since the only

reason the Agency had given for not providing a treatment

" standard rested on an unduly restrictive view of its

. Jurisdiction, the court remanded the issue with instructions that

. the first American Mining Congress decision did not bar

. regulation of the slag from the recycling process. 906 F. 24 at
'40=42.

The second recent case is Amerijcan Mining Congress v. EP3
AMC II, 907 F. 2d 1179 (D.C. Cir. 1990). The court there found
. .hat EPA's assertion of RCRA jurisdiction over certain mineral
roressing wastes was correct, and rejected petitioners' claim
~the materials were not "discarded”. The petitioners claimed
sludges from wastewaters that are stored in surface



impoundnents and that pay at some time in the future be reclaimé’

are not "discarded". The ccurt rejected this claim, stating that
the holding of 2AMC I was that "only materials that are destined
for ipamediate reuse in another phase of the industry's ongoing
produstion process and and that have not yet become part of the
waste disposal problem™ are pnot sclid wastes. 907 F. 2d at 118s.
Morecover, the court held that the term "discarded" in the
statutory definition of sclid waste was ambiguous and therefore
within the Agency's discretion to interpret.

~ @
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MEMORANDUM

SUBJECT: FO006 Recycling

FROM: Sylvia K. Lowrance-
Gffice of Solid Wastge (0S~300)

TO: Hazardous Waste Management Division Directors
Regions I-X

It has come to the attention of EPA Headquarters that many

" of the Regions and authorized States are being requested to make

determinations on the regulatory status of various recycling
schemes for F006 electroplating siudges. In particular,
companies have claimed that F006 waste is being recycled by
being used as: (1) an ingredient in the manufacture of
aggregate, (2) an ingredient in the manufacture of cement, and
(3) feedstock for a metals recovery smelter. The same company
may make such requests of more than one Region and/or State.
Given the complexities ¢of the reguiations governing recycling
vs. treatment and the definition of 20iid4 wvaste, and the
possible ramifications of determinaticns made in one Region
affecting another Region's datermination, it is sxtremely.
important that such deterzinations are consistent and, where
possible, coordinated. '

™o issues are presented. The first issue is wvhether these
activities are legitimate recycling, or rather just some form of
treatmentacallied Trecycling® in an attempt to evade regulation.
Second, agduming the activity is not sham recycling, the issue
is wvhethey the activity is a type of recycling that is subject
to requlation under sections 261.2 and 281.6 or is it sxcluded

from our authority.

With respect tc the issue of whether the activity is sham
recycling, this question involves assesging the intent of the
owner or operator by evaluating circumstantial evidence, alwvays




-2-

a aifficult task. Basically, the determination rests cn whether
the seccndary material is "commodity-like."™ The main
environmental considerations are (1) whether the secondary
material truly has value as a2 raw material/product (i.e., iz {¢
lixely to be abandcned or mismanaged prior to reclamation racher
than being reclaimed?) and (2) whether the recycling process
(including ancillary storage) is likely to release hazardous
constituents (or otherwvise pose risks to human healt!i and the
environment) that are differerit from Or greater than the
processing of an analogous rav material/product. The attachment
to this memorarnidum sets out relevant factors in more detail.

If the activity is not a sham, then the question is whether
- it is regulated. If F00é waste is used as an ingredient to
produce aggregate, then such aggregate would remain a solid
waste if used in a manner constituting disposal (e.g., road-base
material) under sections 261.2(c)(l) and 261.2(e)(2)(i) or if it
is accumulated speculatively under section 261.2(e)(2)(iii).
Likewise, the F006 "ingredient” is subject to regulation from
the point of generation to the point of recycling. The )
aggregate product ‘is, however, sntitled to the exemption under
40 CFR 266.20(b), as anendsd by the August 17, 1988, Land
Disposal Rastrictions for First Third Scheduled Wastes final
Tule (see 53 FR 31197 for further discussion). Howvever, if the
aggregate is not used on the land, then the materials used to
produce it would not be sclid wastes at all, and thereafore
neither those materials nor the aggregate would be regulated
(see section 261.2(«)(1)(1)). .

Likewvise, cement manufacturing using F006 wéste as an
ingredient would yield & product that remains a sclid waste if
it is used in a manner constituting disposal, also subject to
section 266.20(b). There is an additional question of whether
the cement kiln dust remains subject to the Bevill exclusion.
In order for the cement kxiln dust to remain excluded from
requlation, the owner or operator must demonstrate that the use
of F006 waste has not significantly affected the character of
the cement xiln dust (e.g., demonstrate that the use of F006
wvaste has not significantly increased the levels of Appendix
VIII constituents in the cement kiln dust leachate). [BOTE:
This issue vill be aGdressed more fully in the upcoming

lemental proposal of the Boiler and Industrial Furnace rule,

supp
vhich is pending Federal Roeglister publication.]

For Fo0é wvaste used as a feedstock in a metals recovery
smelter, the Agency views this a3 a recovery process rather than
use as an ingredient in an industrial process and, therefore,
considers this to be a form of treatmant that 18 not currently
requlated (see sectjions 261.2(c) and 281.6{(c){l)). Furthermore,
becauss this is a recovery process rather than a production
process, the F006 vaste remaing a hazardoug vaste (and must be

XL : I
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managed &8 such prior to introduction to the process), and the
sliag from this process would normally be considered a "derived
from® FO006 waste. However, for Primary smelters, the slag may
be considered subject to the Bevill exclusion provided that the
owner Or operator can demonstrate that the use of F006 waste has
not significantly affected the hazardous constituent content of
the slag (i.e., make a demonstration similar toc the one
discussed above for the cement kiln dust). [ROTE: In the

 Supplemental proposal of the Boiler and Industrial Furnace rule

noted above, the Agency will be proposing a definition of
"indigencus waste"” based on a comparison of the constituents
found in the waste to the constituents found in an analogous raw
material. Should the Fr006 vaste meet the defiriition of an
*indigencus waste," the waste would cease to be a wvaste vhen
introduced tc the precess and the slag would not be derived from
a hazardous vaste.)

Also, you should be aware that OSW is currently reevaluating
the regulations concerning recycling activities, in conjunction
with finalizing the January 8, 1983 proposal to amend the
Definiticn of Sclid Waste. While any major changes may depend
on RCRA reauthorization, we are considering regulatory
amendments or changeés in regulatory interpretations that will
encourage on-site recycling, while ensuring the protection of
human health and the environment.

Headguarters is able to serve ag a clearinghouse to help
coordinate determinations on whether a specific case is
"recycling” or "treatment®™ and will provide additional guidance
and information, as requested. Ultimately, hovever, these
determinations are made by the Regions and authorized States.
Attached to this memorandum is a list of criteria that should be
considered in evaluating the recycling schame. Should you
receive a request £for such a determination, or shouid you have
questions regarding the criteria used to evaluate a specific
case, please contact Mizch Kidwell, of my stagf, at FT8
475-8851.

Attachmant
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The diffarence betveen recycling and treatment is somet;
difficult*®o distinguish. In some cases, one is tryi;;lizs
interpret intent from circumstanrtial evidence showing mixed
motivation, always a difficult proposition. The potential for
abuse @s Such that great care must be used when making a
determination that a particular recycling activity is to go
unregulated (i.e., it is one of those activities which is beyonad’
the scope of our jurisdiction). In certain cases, there may be
few clear-cut answers to the question of whether a specific
activity is this type of excluded recycling (and, by extension,
that a secondary material is not a waste, but rather a raw
material or effective substitute); however, the following list of
criteria may be useful in focusing the consideration of a
specific activity. Here too, theére may he no clear-cut answers
but, taken as a whols, the answers to these questions should help
draw the distinction between recycling and sham recycling or
treatment.

(1) 1Is the secondary material similar to an analogous raw
’ 2aterial or product?

© Does it contain Appendix VIII constituents not found
in the analogous raw material/product (or at nhigher _
levels)? ‘

o Does it exhibit hazardous characterigtics that the
analogous raw material/product would not?

o Does it contain levels of recoverable material
similar toc the analogous raw material/product?

o Is much more of the secondary material used as
compared with the analogous raw material/product it
replaces? I3 only a nominal amourit of it used?

o Is the seondary matarial as effective as the raw
material or product it replaces?

(2) <@at degree of processing is raquired to produce a
Linished product? )

_@ Can the secondary material be fed directly into tre
process (i.e., direct use) or is reclamation (or

pretreatsent) required?

o How such value does final reclamation adad?

e
17



(3) What ig the value of ths secondary material?

o

(4) Is

(5) 18

Is it-1isted in industry news letters, trade
journals, etc.> : :

Does ths secondary material have economic value
comparable to the raw material that normally enters
the process?

there a guaranteed mirket for the end product?

Is there a contract in place to purchase the
"product®” ostensibly produced from the hazardous
secondary materials?

If the type of recycling is reclamation, is the
product used by the reclaimer? The generator? Is
there a batch tolling agreement? (Note that since
reclaimers are normally TSDFs, assuming they store
before reclaiming, raclamation facilities present
fewer possibilities of systemic abuse)..

Is the reclaimed product a recognized commodity?
Are there industry-recognized quality specifications
for the product?

the secondary material handled in a manner

consistent vith the rawv material/product it replaces?

=]

Q.

1+

Is the secondary material stored on the land?

Is the secondary material stored in a2 similar manner
as the analogous rawv material (i.e., to prevent
l038)? : )

Are adequate records regarding the recycling
transactions kept?

Do the companies involved have a history of
mismanagement of hazardous vastss?

(6) Ocher relevant factors.

{~]

What are the economics of the recycling process?
Does most of the revenue come from charging

- generators for managing their vastes or from the

sale of the product?

Are the toxic constituents actually necessary (or of
sufficient use) to the product or ars they just

*along for the ride.”

These critoria are drawn from 33 FR at 522 (Januax. , 1988); 52
FR at 17013 (May 6, 1987); and SO FR at 637 (January 4, 1985).

iy MG L i T
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National Technical information Service
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. Exhibit 1

Description of Activitv:

Questions:

1. Is the material that is recycled a seccndary-material?
() Yyes () no

If yes, go on to question (2). .
If no, the material is not a solid waste.

2. Is the material hazardous? (A material is hazardous if it is
listed under 40 CFR 261.30-33 or exhibits one of the
characteristics of a hazardous waste given in 40 CFR 261.20-
24, and is not specifically excluded from the definition of
hazardous waste under 40 CFR 261.4(b)?

() yes () no
~ If yes, go on to question (3).
o If no, the material is not a solid waste.
"F‘ 3. Is the material specifically excluded from the definition of

solid waste under 40 CFR 261.4(a) (see the list in Exhibit 3)7?

() yes ( ) no

If yes, the material is not a solid waste.
If no, go on to question (4).

4. Is the material ihherently waste-like (see the list in Exhibit
47,

() yes () no
If yes, the material is a solid waste. See applicable
regulations, below..

If no, go on to guestion (5).

5. Does the activity serve a beneficiai use?

() yes { ) no

If yes, go on to question (6).
If no, the activity is not recycling, and the material is
a solid waste. See applicable regulations, below.



6.

7.

8.

Is there a feasible means for recycling the waste?

() yes () no
If yes, go on to question (6a}.
If no, go on to question (6b).

Is at least 7% percent of. the material'recycled

6a.
within one calendar year?

() yes () no

L3

If yes, go on to question (7).
If no, go on to question (6b).

6b. Is the material a commercial chemical product that
exhibits a hazardous waste characteristic or is
listed as a hazardous waste in 40 CFR 261.337

() yes () mo

If yes, go on to question.(7).
If no, the practice is speculative

accunulation, and the material is a solid
waste. See applicable regulations, below.

Is the material placed on the ground or used in a product
that is placed on the ground?
() yes () no -

If yes, go on to guestion (7a).
If no, go on to question (8).,

Is the material a commercial chemical product that

7a.
exhibits a hazardous waste characteristic or is listed
in 40 CFR 261.33 that is produced for application to the

land?

() ves () no

If yes, the material is not a solid waste.
If no, the activity results in use constituting
disposal and the material is a solid waste.

See applicable regulations, below.
Is the material used as a fuel or used to-produce a fuel?

() yes () no

If yes, go on to question (8a).
If no, go on to question (9).
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8a. Is the material a commercial chemical produce that

= exhibits a hazardous waste characteristic or is

‘ listed in 40 CFR 261.33 and that is produced to be
burned as fuel?

() yes () no

If yes, the material is not a solid waste.

If no, the activity results in burning for
energy recovery, and the material is a
solid waste. See applicable regulations,
below.

9, Is the material used or reused

( ) as an ingredient in an industrial process to make a
new product without intermediate reclamation
(regeneration or recovery of materials),

( ) as an effective substitute for commercial products
in a particular function or application, or

() As a substitute for raw material feedstock in the
primary production process frem which it was
generated, without being fl’st reclaimed (a closed-
loop process)?

o) If any of the above apply, the activity is use or reuse,
' ‘“ - and the material is not a solid waste.
If none of the above apply, go on to gquestion (10).

10. Is the material regenerated or are materials with value
recovered from the original material?

() yes () no

If yes, the activity is reclamation. Go on to gquestion
(10a).

If no, please review the definition of activities in this
manual and reconsider your answers, or call the RCRA
hotline for assistance.

10a. Is the material

( ) a hazardous waste listed under 40 CFR
261.31 or 261.33 (this provision excludes
commercial chemical products, which are
listed under 40 CFR 261.33),

() a spent material exhibiting one of the
characteristics of a hazardous waste given
in 40 CFR 261. 20 24, or



() a scrap metal?

If any of the above apply, the material is a
solid waste. See applicable regulations,
below.

If none of the above apply, go on to question
(10b) .

10b. Is the material

( ) either a sludge 9r a by-product that exhibits
one of the characteristics of a hazardous waste
given in 40 CFR 261.20-24, and that is not
listed under 40 CFR 261.31-32, or

( ) a commercial chemical product listed under 40
CFR 261.337?

If any of the above apply, the material is not a
sclid waste.

If none of the above apply, please review the
definitions of activities in this manual and
reconsider your answers, or <all the RCRA
Hotline for assistance.

Applicable Regqulations

1. Is the process exempt from regulation (see the list in Exhibit
6)?

() yes () no

If yes, the material is not regulatea.
If no, the material is regulated. See item (2), below.
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UNITED STATES OF AMERICA

No. CR=-2-92=78
Jarvis/Murrian

V.

RECTICEL FOAM CORPORATION (also
known as Foamex L.P.), STEVE MURPHY,
CHET MEYERS, 0. E. ("GENE") FOX,
ELDON HALL, JIM VAN HOOSER

and STEVE CANSLER

et ot i C® Nt e N N

EXCERPT

RESPONSE | em—
Comes now the United States of America, by and through the
United States Attorney for the Eastern District of Tennessee, and

in response to Recticel's "Motion To Dismiss Counts 1-12 On. The

Ground That The Materials Dé&scribed In The Indictment Do Not .

Constitute A Hazardous Waste"! states:

Defendants' argument is flawed for two reasons. First, it
assumes a factual situatio; which is not yet established. The
Unitea States.disputes many aspects of defendants' self-serving
factual description. Second, even if one assumes, argquendo, that
the facts4allegéd by defendants are true, the legal conclusions
drawn therefrom by defengants ére incorrect, In gespénse the
United States makes two arguments: 1) As the indictment is
facially sufficient and factual issues rémain in dispute, the Court
must deny this motion pending factual development at trial; 2)
Since defendénts"legal a;gumeﬁt is without merit their motion may
be denied ét this juncture even if one assumes as true the facts

asserted by defendants.

1 No defendant having objected to this motion it is deemed
adopted by all defendants.

84
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I. Rééulatory And Factual Background

As an introduction to this issue, we begin by summarizing the
applicable regulations and case law. Thereafter, we provide a
responsive factual summary which contradicts defendants' submission
in several key respects.

A. The Statutory and Requlatory Framework of RCRA

The Resource Conservation and Recovery Act ("RCRA") was added
to the Solid Waste Disposal Act in 1976. 42 U.S.C. €901 through
6992. The statute established a "cradle to grave" regulatory
system to monitor and control the generation, transportation,
treatment, storage and disposal'of hazardous waste. Rééulations
promulgated by the Enviroﬁment@} ProtectionlAgency'("EPA“) pursuant -
to RCRA define hazardous waste, set treatment, storage, transporta-

tion and disposal requirements and implement a permit system for

facilities handling hazardous waste. 40 CFR Parts 260 through 272;
Tenn. Rules 1200-1-~11~.01 to 1200-1-11-.10. The stated purpose of
RCRA 1is the érotection of human healtﬁ and the environment. 42
U.S.C. 6902..

A business or facility that éenerates, tfansports,‘treats,
stores or disposes of hazardous waste must notify EPA of these
activities. Once notified, EPA must issue an identification number
to the facility. It is illegal for aifacility to treat, store,
dispose of, transport or offer hazardous waste for transport
without an EPA identification number. E.g., 40 CFR 262.12 and
264.11; Tenn; Rule 1200-1-11—.03(1)(c)(1) and —.OG(i)(b).

In order to legally treat, store or dispose of hazardous

waste, a facility must obtain a permit from the EPA or an O
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2  These permits are developed by EPA or

authorized state program.
the state for each individual facility. The requirements in each
permit are designed for a particular facility and tailored to the
specific types of hazardous waste the facility is to handle.

Once a timely RCRA hazardous waste treatment, storage and
disposal ("TSD") permit application has been submitted, the
facility qualifies for interim status. 42 U.S.C. 6925(e). Interim
status allows the facility to operate pending the approval of the
permit application under standards contained in 40 CFR Part 265.
Interim status generally cqntinues until the permit is granted or
denied, unless an operator fails to meet certain minimum statutory
conditions. '

It is illegal for a facility to treat, store or dispose of
hazardous waste without a permit or interim status. It is illegal
to transport hazardous waste to a facility not specifically
permitted to accept it or which does not have interim status . 42
U.S.C. 6928(d). See United States v. McDonald and Watson 0il Co.,
933 F.2d 35 (1st Cir. 1991).

There are two methods of identifying hazardous waste under

RCRA. Hazardous wastes are defined by a particular

2 The Resource Conservation and Recovery Act allows EPA to
authorize a state to implement its own hazardous waste progran,
provided-the state program is equivalent to and no less stringent
than the federal program. 42 U.S.C. 6926. The State of Tennessee
received RCRA enforcement authority on February 5, 1985. We expand
on the significance of this in Section II.B.3 of this response.
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characteristic,3 or by listing. In this case, the government has
charged the defendants with violations involving listed hazardous
wastes.

Listed hazardous wastes are solid wastes? specifically named
by .EPA as hazardous wastes in the Code of Federal Regulations.
Listed hazardous wastes include spent5 material such as solvents
and solvent blends used for degreasing, wastes generated' in
particular processes and spilled or otherwise discarded chemicals
not used for their intended purpose. 40 CFR 261.31, 261.32,
261.33; Tenn. Rules 1200~1-11-.02(4) (b), -.02(4)(c), =-.02(4)(4d).

Relevant to this case; a.yaste may be hazardous if, using the
test method specified in the regulations, a representative sample

contains a halogenated solvent. For example, F002 is a listed -

waste which is defined as:

The follcowing spent halogenated solvents: . « » Methylene
Chloride, 1,1,1,-Trichloroethane [and] Trichlorofluromethane;
all spent solvent mixtures/blends containing, before use, a

3 characteristic hazardous wastes are substances that are
ignitable, corrosive, reactive or toxic. 40 CFR 261.21 to 261.24;
Tenn. Rules 1200-1-11-.02(3) (b) to -.02(3) (e). '

4 ngolid waste" is defined as any discarded material not
specifically excluded from that category under the requlations. 40
CFR 261.2(a)(1); Tenn. Rules 1200-1-11-.02(1)(b)l. Defendants
have elsewhere challenged the characterization of the waste in
question as a "solid waste." See Motion To Dismiss Counts One and
Three Through Six On The Grounds That The Materials At Issue Are
Not A Solid Waste Or, In The Alternative, That The Relevant
Regulations Are Void For Vagueness As Applied In This Case
(hereafter referred to as the "Solid Waste Motion"). We have
addressed that contention in a separate response.

5 A "spent material" is any material that has been used and as
a result of contamination can no longer serve the purpose for which
it was produced without processing. 40 CFR 261.1(c)(1); Tenn. -
Rule Section 1200-1-11-.02(1) (a)3(i).
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total of tén percent or more (by volume) of one or more of the
above halogenated solvents.

40 CFR 261.31; Tenn. Rules 1200-1-11-.02(4)(b). A waste may also
be hazardous if it is identified as a discarded commercial chemical
product. Two such hazardous wastes are waste U080, Methylene
Chloride and waste U223, Toluene Diisocyanate. 40 CFR 261.33; Tenn.
Rules 1200-1-11-02(4) (d). These "F" and "U" listings are sometimes
called "subpart D" listings, after the subpart of Section 261 in
which they are found.

B. Regulatory and Judicial Background of the
Hazardous Waste Definitions and the Mixture Rule

The definition of a hazargeous waste is not based solely on the
listings of the waste. A broad definition section incorporates

these lists. 40 CFR 261.3; Tenn. Rules 1200-1-11=-.02(1)(c). To

"begin with, the regulations make clear that a solid waste becomes

hazardous waste as soon as it meets the criteria for being listed
in subpart D. 40 CFR 261.3(b)(1); Tenn. Rules 1200-1-11-

.02(1){c)(2)(i). Moreover, the regulations provide that: "Unless

and until it meets the criteria of paragraph (d) . . . [a]
hazardous waste will remain a hazardous waste." 40 CFR

261.3(c) (1) (emphasis supplied); see also Tenn. Rules 1200-1-11~
.02(1)(c)(3)(i). Then, in thé cnly provision for "exiting" the
regulatory structure; the regulations provide that:

Any solid waste described in paragraph (c¢) . . . is not a
hazardous waste if . . . [i]ln the case of a waste which is
listed waste under subpart D, contains a waste listed under
subpart D or is derived from a waste listed in subpart D, it
also has been excluded .. . .under 260.20 and 260.22 of this
chapter. :
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40 CFR 261.3(d)(2);% see alsoc Tenn. Rules 1200-1-11-.02(1) (c)
(4) (ii) . These general rules, which embody a "continuing jurisdic-
tion" over hazardous waste make plain a sinhgle . overarching
principle -- that hazardous waste remains'hazardous until properly
treated or disposed of. One cannot simply avoid regulation by
combining the waste with other materials.

The regqgulatory definition of hazardous waste also elaborates
on this principle, specifying that hazardous waste includes the
entire "mixture" of substances which are "mixtures" of hazardous
waste and non-hazardous solideaste. 40 CFR 261.3(a) (2) (i), (4iii)
and (iv); Tenn. Rules 1200~1-113-.02(1) (c) (1) (ii). Specifically, in -
the part applicable to Recticel's waste, the federal regulation
states that "A solid waste . . . is a hazardous waste if . . (i]t
is a mixture of solid waste and one or more hazardous wastes listed
in subpart D." 40 CFR 261.3(a)(2)(iv). Thus, the "mixture rule"
is, in effect, a rule of inclusicn =-= it commands a generator of
hazardous waste to treat the entire mixture of solid waste as
hazardous after mixing the hazardous Qast@ with other non-hazardous
solid wastes. In other words, it makes the solid wéste portion of
the mixture legally "hazardous." Tennessee has adopted an
identically worded mixture rule. Tenn. Rule 1200-1-11~

.02(1) (e) (1) (ii) (IV).

© sections 260.20 and 260.22 and their parallel State
provisions, allow for de-listing by petition -- that is, by express
reqguest to and authorization from either EPA or the State of
Tennessee. They are not applicable here.




In Shell 0il v. EPA, 950 F.2d .741 (D.C. Cir. 1991), the

mixture rule was challenged both on procedural and substantive
grounds. Pretermitting the substantive issues, id. at 752, the
court held that in adopting the mixture rule, EPA had not complied
with the notice and comment provisions of the Administrative
Procedures Act. The Court therefore vacated and remanded the

federal mixture rule. Subsequently, in United States v. Goodner

Brothers Aircraft, Inc., 966 F.2d 380 (8th Cir. 1992), the Eighth
Ccircuit concluded that the effect of Shell 0il was to void the
federal mixture rule gg_igigig.

Following these decisiqgpns, the Administrator of the EPA.
repromulgated the- mixture rﬁle, 57 _Fed. Reg. 7630 (1995),
concluding that Shell Qil did not void the mixture rule ab initio.

C. [Eactual Background

The United States proffers that it will establish the
following facts at trial:’ Foam production involved the mixing of
several chemicals transported through separate lines to a foam
production head. The chemical mixture was thén sprayéd onto a
conveyer. belt where it hardened into foam buns (at Plant One) or
was sprayed directly into a mold (at Plant Three). Methylene

Chloride (MeCl), 1-1-1 Trichloroethane ("TCA") and Trichlorofluro-

7 fThe mere fact that defendants required 5 pages to set forth
their "undisputed" facts demonstrates the prematurity of their
motion. This Court cannot rule on this issue without establishing
a firmer factual basis than that provided by defendants. The
United States' response is not designed to provide a comprehensive

factual recital of its evidence, since we deem that impossible at -

this Jjuncture, but merely to provide a working framework within
which to argue this motion.
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methane ("TCF") were used as "blowing agents" to create the foam's
loft and density. Toluene Diisocyanate (TDI) was used as a
reactant in the formulation as an ingredient in the chemical
reaction to produce foam. The blowing agénts do not,‘themselves,
react with the foam producing chemicals -~ they function
principaliy 55 evaporants which, during production, create
microscopic air-spaces that effect the softness or hardness of the
foam produced.

There are two scurces of hazardous waste in the process --

waste foam and  chemicals from the production head ("flush") and

waste chemicals from the filters in the chemical lines which feed

the production head.

1) Flysh -- The production heads' regularly became clogged
with foam pieces, as the chemical mixture often hardened into foam
while in the mixing head. Different chemicals were used to clean
the production head and femove‘the clogs, most commonly MeCl and a
nonhazardous. substance known as Polyol8 -- though fhe other freon
chemicals, TCA and TCF were sometimes used.® At Plant Number One,
Polyol was the "“company preferred" cleaning ageﬁt -=- however, it
was much less effective than MeCl, and MeCl was typically used
between 16% and 50% of the time. Because each cleaning of the

production head (which typically occurred 3-4 times per shift)

8  Ppolyol is, along with TDI, one of the primary process
ingredients in the production of foam. ‘

® As defendants acknowledge (Memorandum at 9) at Plant Three
the flush was always comprised solely of MeCl. No other chemical
was ever used.




involved the use of 5-10 gallons of flushing agent, the residue
from numerous cleanings would be collected in a single 55-gallon
drum. The drum sat below the production line until it was filled
and moved outdoors. By slight contrast, at Plant Number Three,
where only MeCl was used as a cleaning agent, the waste MeCl and
foam was collected in cardboard boxes before disposal.

The United States will establish that the reason MeCl was more
effective than PolYol as a cleaning agent was because of MeCl's
solvent properties -- it acted chemically to solubilize {that is,
dissolve) the clogging foam pieces and carry them to the receivirng
drums. By contrast, Polyoi's‘pleansing properties will be proven
to be solely mechanical -- it cleaned the mixing head merely
through the force by which it pushed through the mixing head.1®

The United States' evidence will show that MeCl (and TCA and
TCF) were used for two distinct purposes -- as process ingrediénts
known as blowing agents and as solvents for cleaning purposes.
Conceptually, defendants might as well have used two different
chemicals. Because the applicable regulations define the hazaquus
waste based primarily on their means of generation =-- that is, the
way in which they are used -- this distinctién is directly germane
to the question before this Court. Yet it is one which defendants'

factual recitation completely ignores.

10 The process we describe herein is, roughly, congruent with
that which defendants refer to as flush. They also identify two
other waste streams -- pre-flush and drainage. The United States
does not contend that these waste streams are hazardous waste --
even though they are accumulated in the same drums. We explain
this distinction more fully below in our discussion of the spent
solvent listing.




2) Filter Waste -- In addition to waste chemicals derived from

the cleaning of the production head, wastes were also created when
unused chemicals were removed from the production line prior to use
during the course of cleaning the filters in the feed lines. The
testimony will be that these pure waste chemicals were routinely
disposed of by dumping the chemicals into the 55-gallon drums
situated below the production line.t!l

Eventually waste foam and liquid chemicals from the production
head and filters would be "reprocessed" and/or discarded in a
garbage dumpster for disposal in a non-hazardous waste landfill.

' II. . Argument

The precise issue before this court is how defendants' spent
solvent waste snould be characterized under the regulatory
definition of- hazardous waste. Contrary to defendants' argument
the proper characterization of the waste foam and chemicals
collected from the production head in 55-gallon drums is not
dependent on Shell] 0il Co. v. EPA, 950 F.2d 741 (D.C. Cir. 1991),

United States v. Goodner Brothers Aircraft, Inc., 966 F.2d 380 (8th

Cir. 1992) or the "mixture rule." After Shell 0il and Goodner
Brothers, defendants contend the federally enacted "mixture rule"
(40 CFR § 261.3(a)(2)(iv)) is not applicable to define hazardous
waste for the purposes of criminal prosecution. Recticel thus

seeks to exclude the spent solvent waste generated at Plants 1, 2,

11 pefendants' moticn completely ignores this fourth waste
stream that was a source of waste. As we explain more fully below,
it is this waste stream that is the basis for all charges relating
to the "U" listed wastes.

PR




and 3 from regulation as mixture rule waste that no longer meets
the definition of hazardous waste.

For the reasons that follow, defendants are wrong.? We
begin by demonstrating that defendan%s' motion is premature and
cannot be decided at this juncture. Thereafter, wé discuss why
defendants' legal argument is flawed. Neither Shell 0il, Goodner
Brothers, nor the mixture rule is directly applicable to this case.
As we demonstrate, this Court should deny defendants' motion even
on the factual basis they proffer.

A. Sufficiency G6f The Indictment

When a defendant challenges his indictment, the court will
liberally construe the indictment in favor of its sufficiency, and
unless there is prejudice, there willibe no reversal unless the
indictment cannot be reasonably held to construe a crime. United

States wv. Vanover, 888 F.2d 1117, 1120 (éth cCir. 1989). An

indictment is sufficient "if it, first, contains the élements of
the offense charged and fairly informs the defendant of the charges
against which he must defend, and, second, enables him to plead an
acguittal or conviction in bar of future prosecutions for the same
offense." Hamling v. United States, 418 U.S. 87, 117 (1974); see
also United States v. Mahoney, 949 F.2d 899, 903 (6th Cir. 1991);

Vanover, 888 F.2d at 1120; United States v. Sturman, 951 F.2d 1466,

1478 (6th cCir. 1991)(stating that both the Fifth and Sixth

12 pefendants repeatedly assert that the United States has
"shifted grounds" in its prosecution and is now attempting to
rescue this case with "post-hoc" arguments. This.-bald assertion is
made without a scintilla of evidence and merits no response.
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Amendment requifements are met if the indictment satisfies the two
elements stated in Hamling).

As a general rule, an indictment is sufficient- if it sets
forth the wording of the statute that adequately states the
elements of the charged offense. See Hamling, 418 U.S. at 117;
United States v. Paulino, 935 F.2d 739, 750 (6th Cir. 1991). Under
the standards of this Circuit, the indictment clearly alerts the
defendants to the charges against them if it contains "a plain,
concise and definite written statement of the essential facts
constituting the offense charged." Mahoney, 949 F.2d at 904. This
the indictment provides.?!3 .

The indicfment is sufficient ~- and that is all it need be.
“The use of a 'bare bones' information -- that is one employing the
statutory 1language alone -- 1is quite common and entirely
permissible so long as the statute sets forth fully, directly and
clearly all essential elements of the crime to be punished."
United States v. Crow, 824 F.2d 761, 762 (9th Cir. 1987); accord
Miller v. Stadgner, 757 F.2d 988, 994 (9th Cir. 1985); see also

United States v. Tobin Packing Co., 362 F. Supp. 1127, 1129 (N.D.

N.Y. 1973) (Refuse Act indictment éonsisting of general allegation
that corporate defendant caused refuse to be deposited in navigable
waters was sufficient). Indeed, for purposes of Jjudging the

sufficiency of an indictment, "[t]he allegations of the indictment

13 Indeed, defendants' principal complaint about the
indictment's language is that it contains too much information.
See Recticel's "Motion To Strike Gratuitous Lecture On The Law" and
"Motion To Dismiss Count One Of The Indictment.”
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are presumed to be true." United States v. Buckley, 689 F.2d 893,

897 (9th Cir. 1982).

Apparently, defendants contest the United States theory of
liability, under which it alleges the waste in question is
hazardous. But, the government's theory of liability is not an
element of the offenses, and "[t]he Government has no obligation to

include in an indictment an allegation which is not an element of

the offense charged." United States v. Adamo, 534 F.2d 31, 36 (3rd
cir. 1976). ‘

Defendants, however, argue that under their assumed set of
facts they will be entitled.toqacquittal. Even if true, howevgr,
(and we contest this, of course) they are not entitled to a summary
adjudication at this stage of the proceedings. The appropriate
time in a criminal proceeding to debate the application of the law
to the facts is after the government has presented its evidence.
It is at that juncture that the defendant is entitled to argue that
the evidence cannot sustain a conviction, and to move for a
judgment of acquittal. Fed. R. Cr. P. 29. Should that motion be
denied, the defendant has another opportunity to argue the
applicable law: when the Court formulates the charge to the jury.
Finally, the defendant may argue to the jury that the law, as
enunciated by the Court in the charge, does not permit a conviction
under the evidence presented. Unlike civil cases, there is no
simply provision in crimipal cases for summary judgment before

trial. ©On this basis alone defendants' motion must be denied.




B. The Legal Basis For The Charges

Even under defendants' presumed facts, their motion is without
merit. There are four bases for characterizing the spent sclvent
waste at issue as hazardous, notwithstanding the decisions in Shell

0il and Goodner Brothers:

3

(1) The federal and state mixture rules are not necessary to the
definition of hazardous waste in cases involving ‘“spent
solvents.”" The definition of "spent solvent" under federal
and state regulations necessarily contemplates the mixture of
the solvent with a contaminant. The listing itself, and not
the mixture rule, is what makes the waste a hazardous waste;

(2) State and Federal regulations promulgated under RCRA regulate
hazardous waste contained in a matrix of non-hazardous
material; .

(3) The federal government does not, strictly speaking, apply the

federal mixture rule to identify hazardous wastes generated in
"authorized" states. At the time of the crimes alleged in
this indictment, the applicable law was the independently-
adopted "mlxture rule” of the State of Tennessee. The federal
government is authorized to apply the mixture rule properly
promulgated by the State of Tennessee as part of that state's
authorized RCRA enforcement program. Therefore, the gquestion
of the status of the federal mixture rule is irrelevant to
this case; and

(4) The Goodner Brothers decision was in error and this Court
should .conclude that Shell 0il did not vacate the federal
mixture rule retroactively.

1. Solvent Waste Clearly Falls Within The Definition
Of Hazardous Waste

Under both federal and state laws and regulations, the United

States submits that the mixture rule is simply not necessary to

establish that spent solvent are hazardous waste.? Spent solvents

14 We establish in Section II.B.3 that Tennessee law is the
applicable law. However, since the language relevant to the first
two parts of our argument (II.B.1 and II.B.2) is identical under
both federal and Tennessee regulations, our discussion here does
not turn on that analysis. Thus, the Court may decide this motion
without deciding the choice-of-law question if it wishes.
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are, by their very definition, mixtures of a solvent and a
contaminant. Thus, the definition of spent solvents as hazardous
is not dependent on the mixture rule and the decision of Shell 0il
is imﬁaterial to resolution of the defendants' motion.

i) The Langquage of the Regulation -- Pursuant to regulation,
A "gpent material" is any mafterial that has
been used and as a result of &&dntamination can
no longer serve the puxpose for which is was
produced without processing.
40 CFR 261.2(c)(1); Tenn. Rules 1200-1-11-.02(1) (a) (3) (iii).

The waste generated by the Recticel plants fits the definition
of spent material.l® It has been used to clean the production
heads, and as a result of coﬁEamination can no longer be used for
its solvent properties. In this case, the "contamination" of the
solvent results primarily when it is used to clean the production
equipment. “The contaminants are Polyol and foam pieces, the
material the MeCl solvent is employed to dissolve. The spent
solvent generated at Recticel is not "mixed" with a solid waste in
the manner contemplated by the mixture rule. The sqlvent is
contaminated by a non-hazardous material in the process of becoming
spent. Therefore, by definition, F002 spent solvent waste is a
hazardous waste totally independent of the mixture rule vacated in
Shell 0il. Shell 0il does not affect F002 spent solvent waste

listings and is therefore not relevant to the wastes generated by

these defendants.

15 The argument we make here parallels and supplements our
discussion of "spent material" in .Section II.B.2.i.a of our
Response to defendants' Solid Waste Motion, which we incorporate
herein by reference.




Indeed, defendants acknowledge (Memorandum at 33) that a

material is "contaminated" under the regulations if it is no longer
"fit for use without being . . . reprocessed." 50 Fed.-Reg 53315,
53316 (Dec. 31, 1985). They also acknowledge that the "post-use

mixture'" had to be filtered’prior to reuse because it contained

material that had "solidified prematurely." ee Memorandum at 34
n.19. This characterization of the contaminant as material
solidified prematurely is false -- the true contents were pieces of

foam that had previously solidified in the production head during
the productién process and which defendaﬁts sought to dissolve and
remove from the head thrbugh,ghe use of a solvent.

But, even 1if defendants' facts were taken as.true, it is
incredible that defendants would contend that the necessity for
filtering the wastes prior to reuse did not constitute a
"reprocessing." The waste mixture is plainly nct "fit for use" as
is. Even under defendants® factual scenario the solvents in the
mixture are clearly "spent" as that term is defined in the
regulations.. )

ii) . The Requlatory Structure =-- This interpretation -- that
spent solvents are, by definition, a combination of wastes =-- is
supported by EPA's regqulatory construction of the hazardous waste
lists.

For every waste listed by EPA, the EPA also 1lists the
constituents of the waste which are the basis for its determination

that the waste 1s potentially hazardous to human health and the

environment. Methylene Chloride, 1,1,1-trichloroethane and
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Trichlorofluroﬁethane are listed in Part 261, Appendix VII and Tenn
Rules 1200-1-11-.02, Appendix .02/D as bases for listing F002 spent
solvent as a hazardous waste. They are also listed as hazardous
constituents in Appendix.VIII and Appendix .02/E. An F002 spent
solvent waste is therefofe hazardous waste because of its potential
to be toxic. 40 CFR § 261.31(a); Tenn. Rules 1200-1-11-.02(4>(b).
The spent solvent meets the definiticnal requirements of the
regulations. -

More importantly, in the F listings themselves, wastes are
expressly designated as hazardous even though comprised of
mixtures. If a waste exhibitsg a particulér hazardous characteris-
tic, it is given a hazard code. F002 is given the code "T" for
Toxic Waste because it is deemed toxic to humans and the environ-
ment. 40 CFR 261.30; Tenn. Rules 1200-1-11-.02(4)(a)(2). In a
footnote to the listing, the federal regulation expressly states
that codes "(I,T) should be used to specify mixtures containing
ignitable and toxic constituents.® 261.31(a) n* (emphasis
added) .!® Thus, the very definition of spent solvents says that
such hazardous wastes include mixtures with toxic F002 constituents
in them.

iii) Administrative Decisions -- EPA's interpretation of its

own regulations is entitled to deference, Chevron U.S.A. v. NRDC,

467 U.S. 837, 844 (1983); Wayside Farm, Inc. v. HHS, 863 F.2d 447,

16 There is no equivalent of this footnote in the Tennessee
Rules. However, this lacuna does not alter the substantive
analysis and the clear effect of the express 1language of the
regulations adopted by the state.
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451 (6th Cir. 1988), and this interpretation of the F002 hazardous

waste 1listing has been recently adopted by the Environmental

Appeals Board.!’ In In Re Cypress Aviation, Inc., (Env. App. Bd.,
RCRA (3008) No. 92-1, Nov. 17, 1992) (copy attached as Exhibit A),

appeal pending sub nom., Cvpress Aviation, Inc. v. EPA, (M.D. Fla.

No. 92-1958-CIV-T-99B) the EAB considered petitioner’s motion for
reconsideration in light of Shell 0Oil.

In Cypress Aviétion, the petitioner generated paint stripping
wastes containing F002 solvents. The waste mixture in gquestion
contained "wastewater, dissclved paint, paint chips, and spent
solvent (the paint stripper). The spent solvent -originally
contained more than 10% and as much as 62-67% methylene chloride."
Cypress' waste mixture was identical, as a matter of law, and the
spent solvent was nearly identical chemically to that generated by

Recticel.

17 The Environmental Appeals Board was established on March
1, 1992. 57 Fed. Reg. 5320 (Feb. 13, 1992). It is the appellate
authority for administrative actions within the EPA. As such its
decisions are entitled to substantial deference as the authorita-
tive interpretation by an agency of its own regulations. Common-
wealth of Mass, v. Nuclear Regqulatory Commission, 856 F.2d 378 (1st
Cir. 1988); see also Chevron U.S.A. v. NRDC, 467 U.S. 837, 844
(1983); Wayside Farm, Inc. HHS, 863 F.2d 447, 451 (6th Cir.
1988). Appeal may be taken from the EAB to the district courts
pursuant to the Administrative Procedures Act, 5 U.S.C. 701-706 and
28 U.sS.C 1331.

Contrary to defendants' assertion, the decisions of the Board
are not a "“convenient litigating position" of EPA (Memorandum at
39). In fact, the- EAB is an 1ndependent judicial bedy within EPA,
akin to the NLRB, which (as in the cases c1ted) may reject EPA's
litigating p051tlon.
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The EAB had no trouble concluding that F002 spent solvents
waste listings are not affected by the mixture rule. The Board

‘reasoned:

[Tlhe presence of the spent solvent makes the "waste
mixture"™ an F002 hazardous waste under 261.31. . . . This
section specifies that F002 wastes include "all spent solvent
mixtures/blends containing before use a total of ten percent
or more (by volume) of [methylene chloride] ***." In essence,
the definition of F002 wastes by its own terms renders some
"spent solvent mixtures" hazardous wastes. The Shell 0il
mandate did not affect this provision.

Cypress Aviation at 5; see also id. at 5 n.10 ("In other words,
the Shell 0il mandate affected only the portions of 261.3 that
contain the 'mixture' and 'derived from' rules, and did not affect
the portion of 261.3 that defines hazardous waste as wastes

specifically listed in 261.31.%).

iv) The Preamble Language and Interpretive Documents --

'Dgfendants pfimary argunent is that the foregoing analysis ignores
éhe allegedly contrary language in EPA's regulatory preamble
language and other interpretive documents. But, -as even the
language cited‘by defendants makes clear, (see _e.g. Memorandum at
16-17, gupting 50 Fed.>Rag. 53316), the EPA interpretive 1énguages
makes a diétinction between hazardous and non-hazardous waste based
on the manné; in which the waste is generated -- process waste not
used as a solvent is different from waste created through solvent
use. If the waste ié the prodﬁct of a process stream (as the
streams defendants i@entify as "pre-flush" and “drainage" are) it
is not a hazardous waste. If it is the product of "solvent use"

it is a hazardous waste.

uly 1993 __ Buffalo, N.Y.



Conceptually it is convenient to think of Recticel as using
two different chemicals -- cone as a blowing agent and one as a
cleaning agent. Since the uses are different it is no surprise
that the legal characterization is different. What defendants seek
to do is obscure the distinction in'usage and conflate the two
circumstances -- in effect, taking advantage of the fortuity that
the solvent they use to cleaﬁ the mixing head is the same as the
chemical used as a blowing agent. '

To begin, we reiterate the basic factual dispute between

defendants end the United States -- defendants contend that‘the use
of MeCl and the freons at most served only some "incidental solvent
function" (Memorandum at 50)1 This is false -- fer from being
incidental, the use of MeCl to clean the prodqction heads was
ekpressly for. the pdrpose of utilizing its solvent properties. It
is prec1sely those solvent propertles - cleanlng the productlon
head by dlssolv1ng foam pleces -- which rendered it a superior
cleanlng agent to Polyol | | -

However, even if the solvent propertles are only "incidental"
defendants' concession to that effect is dlsp051t1ve. To cite the
language upon whlch defendants rely, though empha5121ng a more
sxgnlflcant passage, solvent use is use:

to solubilize (dlssolve) or noblllze other constituents.
For example, solvents used in degreasing, cleaning,
fabric scouring, as dilutents, extractants, reaction and
synthesis media ‘and similar uses are covered under the
listing (when spent).

On the other hand, process vastes where solvents were
used as reactants or ingredients in.the formulation of

commercial chemical products are not covered by the
listing.
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50 Fed. Reqg. at 53316 (emphasis supplied); see also 51 Fed. Reg
40606 (only solvents used for their solvent properties are
hazardous wastes).

In this éase the determination of whether the wastes are

hazardous or not turns exclusively on how they were used prior to

discard. When waste 1is created as a result of use as an
"ingredient in the formulation of ... product" it is not an F-
listed solvent hazardous waste. However, when waste is created

because the solvent is used to solubilize (that 1is, dissolve) a
clog in a production head it is being used expressly for its
solvent purposes and the result is an F-listed solvent hazardous
waste. Every one of the many memoranda cited by defendants in
their brief makes this distinction =-- the only solvent waste which
is non-hazardous is that which is waste actually used in the
production process. E.g. Background iisting Document at 81;
Memorandum from John Skinner to James Scarbrough {(June 3, 1985)
[both attached as Exhibits to defendants' Memorandum].

In other words, defendants contend that, merely because it is
possible to use MeCl as a process ingredient, wastes containing
MeCl are not hazardous wastes. But this argument is not persuasive
~--  even defendants acknowledge that MeCl has been used for
solubilizing, cleaping and mobilizing foam from a clogged head, and
that it is not always used as a process ingredient. Therefore the
MeCl was used as a éolyent an@'is'haéa;dous waste. Defendants
cannot escape regulation merely by holding out the possibility of

some other use for MeCl. A gun may be lawfully used in self-




defense -- that possibility does not mean that a gun which is
actually used in a contract murder is lawfully used.

v) Summary -- The concept of a spent solvent expressly
contemplates a combination of the solvent with a contaminant.
Arguments about the "mixture rule" are not germane to its charac-
terization as a hazardous waste. Because the spent solvent waste
meets both the federal and state regulatory definition of hazardous
waste, the vacatur and remand of the federal "mixture rule" in

Shell 0il does not effect its classification.18

18  we treat, briefly, here the "U"-listed wastes which the
indictmert alleges were to be disposed of. As defendants acknow-
ledge (Memorandum at 31), "U" listings apply to unused chemicals in
their pure or commercial grade which are discarded. 40 CFR 261.33.
They do not apply to chemicals which have been through the
production process. As our factual recitation makes clear,
however, the "U"-listings charged for MeCl and TDI are based upon
the disposal of unused chemicals which are removed from the
production feed lines during filter cleaning prior to use. These
chemicals sguarely meet the definition of the "U¥ listings.

¢
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2. RCRA ﬁegulates Hazardous Waste Contained-In Other
Materials

The United States has 1long taken the position that listed
hazardous waste remains hazardous until delisting. One application
of this principle (which 1is sometimes referred to as the
"continuing jurisdiction principle™) is that materials containing
listed hazardous waste are subject to RCRA regulation, without
regard te the "mixture" rule. Section 261.3 contains the rules for
defining hazardous waste. The definition begins:

(a) A solid waste, as defined in § 261.2,
is a hazardous waste if:

(1) It is not excluded from regulation as a
hazardous waste under § 261.4(b) [which is not
applicable in this case]; and

(2) It meets any of the following criteria:

'Ii***

(ii) It is listed in subpart D and has not
been excluded from the 1lists in subpart D
under §§ 260.20 and 260.22 of this chapter.

* ® k *

(c) Unless and until it meets the criteria
of paragraph (d):- .

(1) A hazardous waste will remain a
hazardous waste.

(d) 2Any solid waste described in paragraph
(c) of this section is not a .hazardous waste
if it meets the following criteria:

* % k& *

(2) In the case of a waste which is a
. listed waste under subpart D, contains a waste
‘ - listed under subpart D, or is derived from a
- waste listed in subpart D, it alse has been
excluded from paragraph (¢) under §§ 260.20
and 260.22 of this chapter.



261.3 (emphasis added);!® see also Tenn. Rules 1200-1-11-

.02(1) (c). None of these provisions, which we referred to as the
"general framework rules or principles," was affected by Shell 0il.

Thus, the general framerrk provisions of RCRA regulation
apply to hazardous waste separate and apart from the "mixture".rule
vacated in Shell Oil. In explaining the application of this

principle in the context of the Land Ban disposal prohibitions, the

1Y

Agency stated:

Thus, residues from managing First Third
wastes, listed cCalifornia 1list wastes, and
spent solvents and dioxin wastes are all
considered to be subject to the prohibitions
for the underlying hazardous wastes. As
explained above, thHis result stems directly
from derived-from rule in 40 CFR 261.3(c) (2),
or in some cases because the waste is mixed
with or otherwise contains the listed waste.
The underlyin rinciple stated in all of

these provisions is that listed wastes remain
hazardous until they are delisted.

53 Fed. Reg. 17586 (May 17, 1988) (emphasis added).

In the final publication of the general framework rules, the
kgency further clarified this application of the listed hazardous
waste regulations:

In addition, the Agency 'clarified the

applicability of the treatment standards to
residues resulting from types of management

other than treatment. Examples are
contaminated soil or 1leachate derived from
managing the waste. In__these cases, the

mixture is deemed to be the listed waste,
either because of the derived-from rule, the
mixture rule {40 CFR 261.3(a)(2)(iv)]. or
because the listed waste is contained in the

matrix [see e.g., 40 CFR 261.3(d)(2), 40 CFR

19  As noted earlier, sections 260.20 and 260.22 provide for

de-listing by petition and are not applicable here.
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261.33(d), RCRA section 3004(e)(3)]. Thus,
the prohibition for the particular listed
waste applies to this tvpe of waste.

53 Fed. Reg. 31142 (August 17, 1988) (emphasis added).

The most frequent application of these rules has occurred in
the context of the regulation of mixtures of 1listed hazardous
wastes and non-waste materials (e.g., soil, groundwater). Read
literally, the mixture rule would not apply to such situations
because it is limited to mixtures of listed waste and non-hazardous
solid wastes. EPA has, however, used the general framework
principles as the basis for regulation of these matérials. The EPA
interprets the hazardous wastqﬁlisting rules to regulate mixtures
of 1listed wastes and other material; because the materiéls
"contain" the listed waste and thus must be managed as hazardous

waste so long as the mixture continues to "contain®” .the listed

waste. See e.g. 57 Fed. Reg. 986 (January 9, 1992); 53 Fed. Reg.

31147 (August 17, 1988); 53 Fed. Reg. 17586 (May 17, 1988); see
also Memorandum from Marcia E. Williams, Director, Office of Solid
Waste to Patrick Tobin, Director, Waste Management Divisien, Region
IV, "RCRA Regulatory Status of Contaminated Ground Water®, November
13, 1986 (“"contaminated ground water cannot be considered a
hazardous waste via the mixture rule. ...Nevertheless, ground water
cortaminated with hazardous waste leachate is still subject to

regulation since it contains a hazardous waste") (copy attached as

Exhibit B) .20

20 Ms. Williams is the same authority cited by defendants in
their own brief. See Memorandum at 11.




The regulation of these mixtures derives not from the specific

rules such as the '"mixture rule", but rather from the more general

principles and provisions embodied in these rules. See 53 Fed.
Reg. 17586 (May 17, 1988) (regulation of contaminated media is
based on general principles that "listed wastes remain hazardous
until they are delisted"); Chemical Waste Management v. EPA, 869
F.2d 1526, 1538-39 (D.C. Cir. 1989) ("Chem Waste").?l

Similarly, the Agency determined that mixtures of listed
hazardous wastes and certain wastes excluded from hazardous waste
regulation (e.g. mining wastes) would be subject to regulation as
haéardous waste regardless of. the applicability of thé mixture or.
derived-from rules. These wastes "would continue to Ee subject to
regulation because the 'mixture' would 'contain' listed hazardous
waste, subjeat to regulation unless delisted." 54 Fed. Reg. 36623
(September 1, 1989). This regulation would, since the specific
rules dia not apply, be based on the more general framework

principles.?2

2l These Agency preamble statements are consistent with the
centemporaneous Agency correspondence. See e.dq. Memorandum from
Marcia E. Williams, Director, Office of Solid Waste to David
Stringham, Chief, Solid Waste Branch, Region V, "Regulatory
Interpretation With Respect to Leaks, Spills, and 1Illegal
Discharges of Listed Wastes to Surface Waters", January 23, 1986
("application of the mixture rule is not dispositive of the issue
of whether the mixture of hazardous waste and another substance is
regulated. A part [sic] from the mixture rule, the mixture of a
hazardous waste and non-waste material is still subject to Subtitle
C control.") (copy attached as Exhibit C).

22 sgimilarly, EPA alsc regulates the hazardous waste
"components" of mixtures of certain radioactive materials excluded
from RCRA jurisdiction and hazardous wastes. See e.g. 52 Fed. Reg.
37045-46 (September 23, 1988) (noting that "any matrix containing
a RCRA hazardous waste...and a radioactive waste subject to the AEA
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The United States' longstanding application of the general
framework rules for hazardous waste identification as a basis for
regulation of mixtures and residues, apart from the specific
mixture rule, has been squarely addressed and upheld by the D.C.

Circuit Court of Appeals. In Chem Waste, the D.C. Circuit

‘sustained EPA's interpretation that contaminated media were
regulated as hazardous waste in part based on the general framework
rules. The Court found that the regulation of these wastes was
reasonably based on the framework rules:

The agency's rule, adopted in 1980, provides
that "[a] hazardous waste will remain a hazardous
waste" until it is.gdelisted. [footnote omitted].
See 40 C.F.R. 261.3(4d)(2) ...« The agency's
position is that hazardous waste cannot be presumed
; - to change character when it is combined with an
. ‘;,;; environnental medium, and that the hazardous waste
: i restriction therefore continue to apply to waste -

which 1is contained in soil or groundwater.
Certainly the EPA's position appears plausible on
its face....

Clearly,...the EPA's current treatment of
contaminated soil is entirely consistent with the
1980 preamble's insistence that hazardous wastes
will ordinarily be presumed to remain hazardous.
Chem Waste, 869 F.2d at 15369.
The Court went on to explain that the Agency's approach was

also consistent with the specific mixture and derived-from rules

established in 1980. Id. Noting that these specific rules were,

is a radioactive mixed waste. Such wastes are subject to RCRA
hazardous waste regulations."). These "mixed wastes" are not
subject to the specific mixture rule because the mixture rule
governs only mixtures of solid waste with listed hazardous waste
R and source, special nuclear and byproduct materials are not "solid
‘IE#, wastes" under Section 1004(27) of RCRA. 42 USC 6903(27). EPA's
’ regulation of these materials is thus, again, an application of the
more general framework rules for hazardous waste identification.
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however, inapplicable to the wastes at issue in the case, the Court
found that these rules and interpretations together formed
a coherent regulatory framework. It is one application
of a general principle, consistently adhered to, that a
hazardous waste does not lose its hazardous character
simply because it changes form or is combined with other
+  substance.
Id. The Court found that the general principles established in the
regulations provided a basis for regulation of mixtures and
residues, apart from the specific mixture and derived-from rules.
The specific rules are consistent with, but only an application of,
the more general principle embodied in the regulation that a
"hazardous waste remains a hazardous waste®.

In the first, and to our knowledge only, federal case

construing the general framework rules after Shell 0il, the Court

agreed with the interpretation which the United States urges today.
United States. v. Bethlehem Steel Corp., (N.D. Ind., Civ. No. H90-
326. March 19, 1993) (copy attached as Exhibit D).23 In Bethlehem
Steel the Court faced a challenge to an enforcement action based
upon the aféument that, after Shell 0il and the vacatur of the
mixture rule, mixtures of defendant's listed F006 waste with other
non-hazardous wastes were non-hazardous.

The Court began its analysis by acknowledging that it was
required to defer to the EPA's interpretation of its own regula-
tions. Id. at 15 (citing Chem Waste, 869 F.2d at 1538-39). Beyond

this, however, the Court reasoned that defendants' position was:

23 ye append only an excerpt of the relevant portions of this
lengthy opinion. If the Court wishes, we will provide a complete
copy of the opinion.
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untenable because '[i]f wastes could become
non hazardous simply by being mixed with other
wastes, there would be a tremendous incentive
simply to dilute hazardous wastes to avoid
regulation. Potentially large quantities of
hazardous waste could escape regulation.'

Id. at 15 (quoting Gaba, The Mixture and Derived From Rules Under

-

RCRA: Once a Hazardous Waste Always a Hazardous Waste?, 21 Env. Law
Rptr. 10033 (19%1)).

The Bethlehem court then reviewed the basis for EPA's listing
of F006 waste (relying, much as we urge here, on the language of
the regulation and the explanatory language which accompanied the

promulgation of the regulation) and concluded that defendant's

waste fell plainly within the™listing. The Court then recognized

A that:

"- EPA has long had the policy that once hazardous wastes
are listed as hazardous, they are presumed to remain
hazardous. . . . [{T]he general rule [is] that 'a hazard-
ous waste does not lose its hazardous character simply
because it changes for or is combined with other
substances.' Chemical Waste Management, 869 F.2d at
1539. See also 45 Fed Reg. 33,095-96 (1980). The
mixture rule was derived from this general principle.

Id. at 18. Accordingly, the Court agreed with the United States
that the vacatur of the mixture rule 'did not alter the general
framework principles. Applying those principles listed hazardous
waste (such as the F002 waste at issue here) remains hazardous
until delisted, even if it is combined with other non-hazardous
solid waste.
This interpretation has also been adopted by EPA in its
-administrative decisions after Shell 0il. In In the Matter of
.' Chem-Met Services, Inc.,' (Docket No. RCRA-V-W-011-92, Feb. 23,

%
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1993) (copy attached as Exhibit E), the administrative law judge
agreed with the Agency's position that EPA has the authority to
regulate mixtures and "derived from" residues without relying on
the specific provisions of the "mixture énd derived~from" rules.
The order relied instead on section 261.3(c) & (d) and the headinq
to 261.32 (waste from non-specific sources), which states that
wastes listed as hazardous and not delisted or excluded under
260.20 & 260.22, remain hazardous waste.?4

Chem Met filed a motion to dismiss contending, inter alia,
that the treatment residues were "derived from" hazardous wastes,
and therefore were not hazardgps under the Shell 0il decision.
The Court denied the motion to dismiss, relying on the fact that
K086 waste is listed as a hazardous waste from a specific source :é
under 261.32, that it has not been excluded and/or delisted under
260.20 and 260.22; and that the invalidation of the "derived-from"
rule did not affect this result. The court particularly noted that
the prefatory language to the 261.32 1list, provides that "the
foliowing wastes listed are hazardous and femain so° until

excluded." The court also noted that this language was reinforced

24  The Chem-Met case involved residues "derived from" the
treatment of K086 waste. Under the land disposal ban, 40 CFR Part
268, certain treatment standards had to be met prior to the K086
waste being sent to a land disposal unit; EPA alleged that the
treatment standards were not met and thus the land ban restrictions
of the Part 268 were violated.
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by 261.3(c) and (d) =~- which provide that until excluded a
hazardous waste remains a hazardous waste.?23

The United s5tates' interpretation of the generél framework
principles does not attempt to negate the Shell 0il/mixture rule
decision or suggest that the mixture rule was an unnecessary
regulation. The continuing jurisdiction principle means only that
the hazardous waste portion of the mixture is subject to regulation
-- you cannot hide waste or change its character by mixing it into
a pile of non-hazardous waste. If, hypothetically, the hazardous
waste portion could be separated from the mixture, the remaining
non~hazardous solid waste‘ wQuld no longer be regulated. By
contrast the mixture rule was a rule of inclusion -~ all waste
mixed with hazardous waste became hazardous itself, even if it were
later separated from the initial hazardous components and retained
no hazardous constituents.

In the case of the Recticel F002 spent solvent waste, the
material treated or disposed of is a spent solvent waste because
the waste contains spent solvents. The general framework
principles provide an independent basis for characterizing the
waste stream at issue as a hazardous waste.

3. The Tennessee Mixture Rule Is The Applicable Law

For the reasons we have éiscussed, the vacatur and remand of

the mixture rule did not change the fact that defendants' waste is

hazardous waste under federal and state regulations. However, even

25  F002 waste is listed in 40 CFR 261.31 which, of course,
" bears identical prefatory heading.
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prior to 1990, Qas known as the Tennessee Department of Health and
Environment.

The Tennessee mixture rule was in effect at the time of
dgfendants conduct (at least, that conduct after February 1985),26
operated in lieu of the federal law and (to the best of the United
States' knowledge) has never been challanged in any court of law.

The provisions of Section 6926 of RCRA allows the United
States to enforce the authorized state rules that have been
federally approved, in lieu of the independent federal rules. Lutz
v. Chromatex Inc., 718 F. Supp. 413, 425 (M.D.Pa. 1989) (civil
action under federal RCRA regulations fails to state a claim in.
authorized state where state rules supersede federal rules);

Thompson v. Thomas, 680 F.Supp. 1, 3 (D.D.C. 1987) (Wisconsin RCRA

regulations supersede federal regulations). The State of Tennessee
rules therefore replace federal law and provide the applicable
regulatory framework against which to measure defendants' unlawful
conduct.

The federal government retains the authority, however, to

bring enforcement actions even in a delegated state and apply state

laws and requlations. Wycoff Co. v. EPA, 796 F.2d 1197 (9th Cir.

26 The United States acknowledges that, in so far as the
conspiracy alleged in Count One relates to certain conduct which
occurred prior to this date, it may not rely on the independent
state rule as a basis for prosecution. However, the arguments make
in II.B.1, B.2 and B.4, support prosecution under the federal law
applicable prior to February 1985. More importantly, net all overt
acts of a conspiracy need be illegal =-- thus, since subseguent
criminal- -conduct of the conspiracy after 1985 clearly fell within
the strictures of the Tennessee rule, the earlier acts' illegality
(or lack therecf) is not material to the validity of the conspiracy

charge.
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1987); United States v. Fnvironmental Waste Control, Inc., 698 F.

Supp. 1422, 1435-38 (N.D. Ill. 1988) and 710 F. Supp. 1172, 1184-87
(N.D. T1l. 1989), aff'd, 917 F.2d 327 (7th Cir. 1990); United
States v. Allegan Metal Finishing Co., 696 F. Supp. 275, 282 (W.D.

Mich. 1988); United States v. Rogers, 685 F. Supp. 201 (D. Minn.

1987); United States v. T&S Brass and Bronze Works, Inc., 681 F.

Supp. 314 (D. S.C. 1988); United Statrs v. Conservation Chemical
Co., 660 F. Supp. 1236 (N.D. Ind. 1987); cf. 42 USC 6926(d)
(actions taken by an authorized State have same force and effect as
those by Administrator of EPA).

The EAB faced the quegtiqn of which regulations apply in an
administrative action brought following the Shell 0il decision. 1In
In Re: Hardin County, OH, (Env. App. Bd.; RCRA(3008) No. 91-6, Nov.
6, 1992) (copy attached as Exhibit F) the Environmental Appeals
Board.concluded that the state mixture rules were the applicable
law in authorized states. In Hardin County, the petitioner sought
dismissal of an administrative action in reliance on Shell 0il and
Goodner. The presiding officer at the initial hearing agreed with
the petitioner and, in essence, adopted the reasoning embodied in
defendant Recticel's brief. On appeal EPA asked the EAB to
determine that Shell 0iil did not apply retroactively.

The EAB, however, did not reach that issue. Relying on RCRA
section 3006 (42 U.S.C. 6926), the EAB concluded that federal
regulations do not apply in an authorized state =-- only the
authorized state regulations apply. Hardin County at 3-4 & n.3

(citing 40 CFR 264.1(f) and 265.1(c)(4)). It then reasoned that
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RCRA specifically allows the United States to apply state regula-
tions in an authorized state. "[W]henever [the United States])
brings an enforcement action in an authorized State [it] is
enforcing State law because the authorized state program is a
'requirement" of RCRA." Hardin County at 4 (citing United States

v. T&S Brass and Bronze Works, Inc., 681 F. Supp. 314 (D. S.C.

1988)).
As the EAB therefore concluded, "during the period of Ohio's

. . . authorization . . the only hazardous waste regulations

applicable to Hardin County were Ohio's which were operating in

lieu of the federal regulatigns.” Hardin cCountv at 5. 1In so

holding, the EAB expressly rejected the applicability of Shell 0il
to state mixture rules in authcrized states. Id. at 6 ("Shell 0il
. « » is obviously not determinative if the federal mixture rule is
not implicated in this case").?’
Consistent with the ruling of the EAB, ' the United States
‘submits that the independent Tennessee mixture rule, which waé in
force from February 1985 to the present, is the law applicable to

defendants' conduct -- operating "in lieu of" federal regulations.

27 Because the record on appeal was unclear, the EAB remanded
the case for determination of the exact dates of the offenses
alleged against Hardin County. It instructed the administrative
judge below to apply state law to offenses which occurred while
Ohio was an authorized state and to apply federal law tc those
‘Wwhich occurred while Ohio was not authorized.
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That mixture rule has never been challenged and fully supports

these charges.28

4. Shell 0il Did Not Vacate The Mixture Rule Retroactively

Finally, if this Court is convinced that the federal mixture
rule is the applicable law and that its stétusﬁmust be decided to
resolve this matter, we respectfully submit that Goodner Brothers
was wrongly decided. To the contrary, Shell 0il did not act
retroactively to vacate the mixture rule.

The Eighth Circuit incorrectly interpreted the D.C. Circuit's

opinion by not affording full meaning to the Shell 0il Court's

concern over "discontinuity inmthe requlation” of hazardous waste.
Shell 0il, 950 F.2d at 752 (emphasis added). The Eighth Circuit
speculated in Goodner that the D.C. Circuit's concern in Shell 0il
with "discontinuity" could refer to the practical effect of
invalidating the rules "rather than referring to the legal force of
the mixture rule." Goodner Brothers, 966 F.2d at 384. However, as
the Administrator noted in EPA's published interpretation of Shell
0il, 57 Fed. Reg. at 7630-7631, the D.C. Circuit's concern with
discontinuity was aimed at "discontinuity in the regulation of
hazardous wastes." Shell 0il, 950 F.2d at 752 (emphasis added).

"Requlation" necessarily involves more than simply "“practical

28  yWe acknowledge that the Goodner Brothers case cursorily
rejected this view of the choice of law guestion. 966 F.2d at 385.
However, the summary treatment of the issue appears to be dicta and
completely ignores and fails to cite or distinguish any of the
applicable statutes, regulations or case law upon which we rely.
The Court appeared to simply conclude that federal cases require
federal law -- a simplistic approach at odds with the careful
federalism embodied in RCRA. For this reason, we strongly urge
this Court to reject the Goodner dicta on this issue.
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effects." It ‘involves specific legal effects, including the
authority to enforce violations of such regulations.

The Geodner court disregarded the fact that the mixture rule

undeniably had legal force and continuing - effect for more than ten
years. The Shell 0il court expressly acknowledged that it "did not
stay the rules, which have remained in effect." 950 F.2d at 746
(emphasis added). By reinstating the mixture and derived-from
rules, EPA retained such legal force and prevented the
discontinuity from posing the dangers that the D.C. Circuit was

concerned about. 57 Fed. Reg. at 7630 (reinstating such rules

"maintains without intérrupt}on the legal framework for the

regulation of hazardous waste origihally established under RCRA in

1980.")

The continuing legal force of the mixture and derived-from
rules is also evident in the Shell 0Qil court's decision to vacate
and remand such rules.?? Although a court's vacatur alone
generally means that the vacated rule is void ab initio (absent
contrary language), a decision only te remand a rule in some cases
may even leave the challenged rule in effect and enforceable.

E.g., The Fertilizer Institute v. EPA, 935 F.2d 1303, 1312 (D.C.

Cir. 199i). Even where a remanded rule is no longer in effect,

29 The Shell 0il court itself was inconsistent in the terms it
used to describe the effect of its decision. 950 F.2d at 745
(stating that the rules are "remanded to the Administrator" without
mentioning any vacatur); id., at 752 (stating that the rules are
"set aside and remanded"); id. (stating that "we vacate [the rules]
on procedural grounds"); and id., at 765 (stating in the opinion's
Conclusion that %we wvacate these riules and remand them to the
Agency").
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such a remand alone does not disturb the legal force and effect of
the rule retroactively. By combining these two concepts of
vacating and remanding, and by explicitly stating its concern over
discontinuity while recognizing that the rules have remained in
effect, the Shell 0il‘-court was invalidating the rules prospec-
tively and inviting EPA to cure the procedural defect. Had the
Shell 0il court intended to vacate the rules both prospectively and
retroactively, there would have been nﬁthing to remand to EPA. The
Eighth Circuit in Goodner erroneously interpreted Shell by
overlooking this imporﬁant distinction.

5) Summary -- For eaqp of the four foregoing reasons,
defendants' motion, even on their own set of facts, is meritless
ff‘ and should be denied.3°

C. Void For Vagueness

Defendants also raise a challenge to the regulations as void

for vagueness. This seems clearly an afterthought to the substance

" of defendants' motion. Nonetheless, a brief response is
appropriate.3l
30 Because we believe defendants' arguments - legally

insufficient, the United States intends, at the charging
conference, to ask the Court .to reject any theory of defense
instructions proffered by defendants premised on the mixture rule.

31 Facial challenges to the validity of the regqulations may
not be brought in this Court. See 42 USC 6976(a)(1). We make this
argument at length in our Response to defendants' Motion to Dismiss

P or the Grounds That RCRA 1is an Unconstitutional Delegation of

.—' Authority, and refer the Court to that brief for an elaboration of

the issue. Thus, defendants challenge may only be heard to the
extent it raises an Yas applied" challenge.
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. I REGION i
N4 841 Chestrut Building

e Philadeiphia, Pennsyivania 19107

March 22, 1991

Benjamin Bryant

Assistant United States Attorney
P.O. Box 1239

Huntington, W. Va. 25714

RE: RCRA TCLP Test

Dear Ben,

This is in response to your recent guestion concerning the
applicability of the new RCRA Toxicity Characteristic Leaching
Procedure (TCLP) test and whether state inspectors should be using
it or the former Extraction Procedure test. The answer depends on
who generated the waste and when.

Our story begins in 1984~when Congress enacted the Hazardous

and Solid Waste Amendments (HSWA) to RCRA. In Section 3001(g) and

- (h), 42 U.S.C. Section 6921(g) and (h), Congress directed EPA to
- review the EP Toxicity test and to add new hazardous waste
‘I;‘ characteristics, including texicity. EPA promulgated the Toxicity
Characteristic regulation, including the TCLP test,.March 29, 1990,

pursuant to that statutory directive. 55 Fed. Reg. 11798 et. seq.

Pursuant to Section 3006(g) of RCRA, 42 U.S.C. Section
6926(g), regulations promulgated pursuant te HSWA simultaneously
become part of both the federal hazardous waste program and the
federally-authorized state program. Thus, in West Virginia, the
TC rule became part of the authorized hazardous program on the
effective date of the rule. As you know, the federal government
enforces the federally authorized program, not the federal
regulations, in those states which have obtained authorization to
operate a hazardous waste program in lieu of the federal program.

Unfortunately, the TC rule affects the state's federally
authorized program at different times because it becomes.effective
in stages. The rule became effective six months after promulgation
(September 29, 1990) for large quantity generators (more than 1,000
kilograms per month). The rule takes effect March 29, 1991 for
small quantity generators (100-1,000 kg per month). Thae new rule
reaffirms EPA's position that determination. of "whether -a-solid
waste is a hazardous waste is:-to be made- at the:point of
generation. 55 Fed. Reg. 11830. R A v L
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consequently, I believe the following scenaric exists for
determining whetner a- w”ste is a hazardous waste under the EP
Toxicity and TCLP prccedn:es, For any waste generated prior to
September 29, 1990, the EP Toxicity test clearly was the procaqure
to use. Between that date and March 29, 1991, a mixed siczuavion
exists. If a large quantity generator 5roduced the waste, then the
TCLP test applies. If a small quantity generatqQr produced the
waste, then the EP Toxicity test applies. .- The TCLP procedure
should be used for all material geherated after March 29, 1991.

The two-stage implementation strategy assumes that you .are
dealing with facilities which -manage their waste "~properly.
Unfortunately, we usually deal with exactly the reverse situation.
Therefore, the varied effective dates may prove to-be very messy
when you are investigating dumping, etc., or long-standing storage
problems. For example, suppose DNR discovers drums in a field
March 27, 1991. You probably will not know whether a large or
small quantity generator produced the waste or when it was
produced. Consequently, which test applies?

Similar problems will exist with wastes discovered after the
final March 29, 1991, deadline, when the new test is supposed to
govern everything. Since the TCLP procedure will bring much more
material into the category of hazardous waste, you may come across
material that was non-hazardous under EP Toxicity when generated,
but qualifies as hazardous under TCLP when discovered. Since its
classification as hazardous waste is supposed ‘to be made at the
point of generation, a good argument can be made that this materijial
was not hazardous waste and the dumping was not illegal.. (Two
caveats: if it qualifies under EP Toxicity or as a listed hazardous
waste, you have no problems. Even if it doesn't, "any failure to
report the release of the waste may vioclate- CERCLA- if you. can
establish reportable quantities). The bottom line in both these
examples is that you may need to have samples analyzed under both
tests for some time to come in order to know which one to use after
obtaining information about who generated it and when.

This analysis carries several implications for'RCRA criminal
enforcement. First, it would seem to me that we need to know
whether a large or small quantity generator produced the waste in
order to determine which test to apply. We may also need to know
when it was generated because that is when it is supposed to be
classified as hazardous or non-hazardous waste. One certainly can
argue that a waste generated prior to applicability .of. the TCLP
(and not otherwise covered by EP Tox1c or a listed. waste) is not
a hazardous waste. Yot mamSses reame s,
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I hope my response cl
the world of RCRA, detailed analys
this to DOJ to make sure t
Please call me if you want

cc: Bob Boodey (3CE00)
Jim Morgulec, DOJ
Bill Early (3RC30)

s e T D i, afim i et e b st s b 28 e
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(but in
I am sending
am correct.

arifies the situation somewhat
is rarely helps).
Ney agree, but I believe I
to discuss this further.

Sincerely,

N

Martin Harrell '
Associate Regional Counsel

t




. and Emergency Raspansa EPA/530-SW-89-045
Agency Washington DC 204580 Marcn 1990

Office of Solid Waste

@ SEPA  Environmental

Fact Sheet

TOXICITY CHARACTERISTIC
RULE FINALIZED

The final Toxicity Characteristic rule adds 25 organic chernicals to the eight
metals and six pasticidas on the existing list of constituents regulated undsr
ACRA. Ths rule also establishes regulatory leveis for the new organic
chemicals listed, and replaces the Extraction Procgdure leach tast with the
Toxicity Characieristic Leaching Procedure. Generators must comply with this
regulation within six momts of the date of notice in the Federal Register; small
quantity generators rmust comply within ong year. '

-

BACKGROUND :

On June 13, 1986, the Environmental Protection Agency (EPA)
proposed to revise the existing toxicity characteristic, one of four
characteristics used by the Agency to identify hazardous waste to be
regulated under Subtitle C of the Resource Conservation and Recovery
Act (RCRA). The proposed rule was designed to refine and broaden the
scope of the RCRA hazardous waste regulatory program, and to fulfill
specific statutory mandates under the Hazardous and Solid Waste
Amendments of 1984.

Under current regulations, EPA uses two procedures to define wastes
as hazardous: .listing and hazardous characteristics. The listing
procedure involves identifying industries or processes that produce
wastes that pose hazards to human health and the environment. The
second procedure involves identifying properties or "characteristics”
that, if exhibited by any waste, indicate a potential hazard if the waste
is not properly controlled. Toxicity is one of four characteristics that
must be considered when identifying a waste as hazardous. The others
are ignitability, reactivity, and corrosivity.

The proposed version of the new rule added 38 new substances to the
Toxicity Characteristic list; 13 of these constituents are not included in
the final version due to technical difficulties in establishing appropriate
regulatory levels. IZPA bases all regulatory levels for hazardous
chemicals on health-based concentration thresholds and a dilution/
attenuation factor specific to each chemical. A concentration threshold
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indicates how much of the chemical adversely affects human health,
while the dilution/attenuation factor indicates how easily the chemical
could seep (or "leach") into greund water. The levels set in the Toxicity
Characteristic {TC) rule were determined by multiplying-the health-based
number by a diluticn/attenuation factor of 100.

The introduction of the TC rule in 1986 generated extensive public com-
ment on a variety of issues. The TC {nvolves a new "modeling" approach,
a mathematical computer model, to simulate what happens to hazardous
waste in a landfill. Results from the Toxicity Characteristic Leaching Pro-
cedure (TCLP), a new test that is part of the TC rule, are more reproduc-
ible than resuits from the old Extraction Procedure (EP) leach test, and
the new test is easier to rui.

Following the 1986 proposal, EPA published several supplemental no- -
tices in an effort to evaluate and incorporate public comments before fi-
nalizing the rule. :

ACTION .

EPA is finalizing the regulatory levels for 25 of the 38 constituents of
concern that were identifled in the proposed Toxicity Characteristic rule.
Regulatory levels for the remaining 13 constituents will be proposed at a
later date.

A waste may be a "TC waste" if any of the chemicals listed below are
present in waste sample extract or leachate resulting from application of
the TCLP to that waste. If chemicals are present at or above the specified
regulatory levels, the waste is a "TC waste,” and is subject to all RCRA
hazardous waste requirements. Regulatory levels established under the

EP toxicity characteristic remain the same, but require application of the
new test.

Waste generators who have aiready notified the Agency that they gener-
ate other hazardous wastes and who have obtained an EPA identification
number for their facility are not required by this rule to notify EPA that
they now generate a "ITC waste," Facilities that are permitted to treat,
store, or dispose of hazardous waste, however, may require new or modi-
fled permits to handle "TC waste,” and should contact their EPA Regional
office for more information.

Implementation of the TC rule will initiaily be the responsibility of EPA's
Regional offices. State hazardous waste programs must modify their
regulations to reflect the requirements of the TC rule before they can be
authorized for implementation.
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qhefoummgmﬂt_zmzt:mmwreguhtad under the Toxdcity Characteristic rule. Wa.sa
generators must determing the levels present tn thetr waste sample extract or leachate,
based etther cn thetr knowledge of thetr processes ar by application of the TCLP.

New Constituents /Reguiatory levels OM EP Constitueniz/Regulatory levels

Benzene ... 0.50 mg/] Arsenic . .. 5.0 mg/1

Carbon tetrachloride . . . 0.50 mg/1 Barium ... 100.0 mg/1

Chlordane . . . 0.03 mg/} Cadmium . .. 1.0 mg/1

Chlorobenzene . . . 100.0 mg/} Chromtun . . . 5.0 mg/l

Chloroform . . .6.0 mg/1 . Lead...50mg/l

m-Cresol . . . 200.0 mg/1* Mezrcury . . . 0.2 mg/l

o-Cresal, ., 200.0 m g/} Selentum . . . 1.0 mg/1

p-Cresol . . . 200.0 mg/1 Siiver...5.0mg/1

1.4-Dichlorobenzene ... 7.5 mg/1 Endrin . . . 0.02 mg/]

1,2-Dichleroethane . . . 0.50 mg/l Lindane... 0.4 mg/}

1,1-Dichioroethylene . . . 0.70 mg/1 Methaxyehior . . . 10.0 mg/1

2.4-Dinitrotoluene . . .0.13 mg/1*™ Toxaphene .. . 0.5 mg/1

Heptachlor (and o 2.4-Dichlorophenaxycetic acid . . 10.0 mg/]
its hydraxide) . . . 0.008 mg/1 ... 2.4,5-Trichlorophenaxypropionic

Hexachloro-1,3-butadiene . . . 0.5 mg/1 acid...1.0mg/l

Hexachlorobenzene . . .0.13 mg/1**
Hexachloroethane . . . 3.0 mg/1
Methy! ethyl ketone . . . 200.0 mg/}
Nitrobenzene , . . 2.0 mg/1
Pentachlorophensl . . . 100.0 mg/1>**
Pyridine . . . 5.0 mg/I**
Tetrachloroethylene .. . . 0.7 mg/1
Trichlorcethylene . . . 0.5 mg/1

2,4 ,.5-Trichlorophenol . . . 400.0 mg/1
2.4.6-Trichlorophenot . . . 2.0’ mg/1
Vinyi chloride .. . 0.20mg/k =~

Many Underground Storage Tank (UST) sites are regulated under Sub-
title I of RCRA. The Toxicity Characteristic rule will not apply to UST pe-
troleum-contaminated media and debris regulated under Subtitle [ until
the Agency completes a number of studies of the impacts of the TC on
these wastes. During the study period, UST sites will continue to be
regulated under Subtitle I of RCRA.

Listed wastes, unlike characteristic wastes such as a "TC waste,"” can be
rernoved from EPA's lists of hazardous wastes through a process called

* Ifo-m-, and p-Crescl concentrations cannot be differentiated, the total cresol coneentration
is used. The regulatory level for total cresol is 200.0 mg/L

**  Quantitation limit is grester than the calculated regulatory level. The quantitation lmit,
therefore, becomes the regulatory level.

*** The Agency will propose a new regulatory level for this constituent, based on the latest
toxicity information.

\_ ' )
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delisting Dehsting determinations are made on a case-by-case, site-
specific basis. Although it is not discussed in the preamble to the TC
rule, the guidance for submitting delisting petitions will be modified in
the near future to reflect the replacement of the EP leach test with the
Toxicity Characteristic Leaching Procedure. Notification of the effective
date for this change will appear in a future Federal Register notice.

CONCLUSION

Based on consideration of 12 affected mdustrics. EPA estimates that the
Toxicity Characteristic rule will bring a significant volume of additional
wastewaters, solid waste, and sludge under the control of its hazardous
waste regulations. The rule will bring a large number of waste generators
under Subtitle C regulation for the first time, and many treatment. stor-
age. and disposal facilities will require new or modified permits to handle
"TC waste."

The Agency strongly encourages industry to reduce the generation of all

hazardous wastes through pollution prevention and waste minimization

practices. For information and publications on pollution prevention op-

tions, contact the toll-free RCRA Hotline number listed below.

TC lmipact on Used Oll Regulation

Used oil that is disposed of, rather than recycled or burned for energy

recovery, is regulated as a hazardous waste under Subtitle C if it exhibits

any of the four characteristics described above. The Toxdcity Character- .
istic rule adds a number of substances to the toxicity list that may bring :
previously "nonhazardous” used oil under Subtitle C regulation. t

Currently, hazardous used oil that is recycled by being burnied for energy
recovery is minimally regulated under RCRA (a variety of administrative
requirements must be met). Used oil that is recycled in any cther way is
currently exempt from Subtitle C regulation. These regulations for re-
cycled oil are not affected by the Toxicity Characteristic rule. The Agency
is currently determining how best to regulate used cil, and s working to
develop standards to #nsure proper management of used oil that may
pose a threat to human health or the environment.

CONTACT

* EPA is distributing information materials to trade associations represent-
ing those industries potentizlly affected by the Taxicity Characteristic
rule. These materials describe constituents of concern specific to each
affected industry, and include compliance guidelines for newly regulated
generators. To order copies of these materials, a copy of the Federal Reg-
ister nodce, or for further inforrnation, contact the RCRA Hotline Mon-
day through Friday, 8:30 a.m. to 7:30 p.m. EST. The national toll-free
number is (800) 424-9346; for the hearing impaired, the number is TDD
(800) 553-7672. In Washington, D.C., the number is (202) 382-3000 or
TDD (202) 475-9652.




RATIVE AMERICAN LANDS
Outline

I. SDICTION
A, State Jurisdiction Over Indian ILands

1.

2.

.

At

Generally, states lack jurisdiction
to regulate Indian lands.

Test: "State Jjurisdiction is
preempted by the operation of
federal law if it interferes or is
incempatible with federal and tribal
interests reflected in federal law,
unless the state interests at stake
are sufficient to Jjustify the
assertion of state authority." New

Mexicp v. Mescalerc Apache Tribe,
462 U.S. 324, 334 (1%983).

State's interest in environment has
been held insufficient interest to
allew regulation. State of
Washinagton Department of Ecologv v.
U.s. E.P.A., 725 F.2d 1465 (4th.

Cir. 1%85) (Resource Conservation
and Recovery Act does not authorize
states to requlate Indians or Indian
lands).

In 1953, Congress passed 28 U.S.C. §
1360, granting full «civil and
criminal Jjurisdiction over Indian
lands to five states (California,
Minnesota (except the Red Lake
Reservation), Nebraska, Oregon
(except the Warm Springs
Reservation), and Wisconsin (except
the HMenominee Reservation). All
other states were allowed ' the
opportunity to assume jurisdiction.

Arizona assumed jurisdiction with
respect to air and water pollution.
A.R.S. § 36-1801 (renumbered as $§49-
561) and A.R.S. S 36-1865
{(repealed).

Questionable whether 28 U.S.C. §
1360 permits states to regulate
environmental matters on Indian
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I. JURISDICTION
A. State Jurisdiction Over Indian Lands

1. Generally, states lack jurisdiction
to regulate Indian lands.

2. Test: "State jurisdiction is
preempted by the operation of
federal law if it interferes or is
incompatible with federal and tribal

. interests reflected in federal law,
unless the state interests at stake
are sufficient to Justify the
assertion of state authority.® New

Mexico v. Mescalero Apache Tribe,
462 U.S. 324, 334 (1983).

3. State's interest in environment has
been held insufficient interest to
allow regulation. State of
Washington Department of Ecology V.
U.S. E.P.A., 725 F.2d 1465 (4th.
Cir. 1985) (Resource Conservation
and Recovery Act does not authorize
states to regulate Indians or Indian
lands).

4. In 1953, Congress passed 28 U.S.C. §
1360, granting full «civil and
criminal Jjurisdiction over Indian
lands to five states (California,
Minnesota (except the Red Lake
Reservation), Nebraska, Oregon
(except the Warm Springs
Reservation), and Wisconsin {except
the Menominee Reservation). All
other states were aliowed the
opportunity to assume jurisdiction.

5. Arizona assumed jurisdiction with
respect to air and water pollution.
A.R.S. § 36-1801 (renumbered as §4%~-
561) and A.R.S. s 36-1865
(repealed).

6. Questionable whether 28 U.S.C. §
1360 permits states to regulate
environmental matters on Indian
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lands. In Bryan v. Itasca Country,

426 U.S. 373 (1976), the Court held
that section 1360 permits state
courts to adjudicate civil disputes
on reservations, but it does not
similarly extend to state civil
regulatory control.

In 1968, Congress passed 25 U.S.C. §
1321 (the Indian Civil Rights Act).
The Act provides that from that date
forward no state can assume either
civil or criminal Jjurisdiction
without the consent of the involved
tribes.

B. Federal Jurisdiction Over Indian Lands

1.

Indian lands are defined in 18
U.5.C. § 1151 to include federal
reservations (including fee 1landg,
see United States v. John, 437 U.S.
634 (1978)), dependent Indian
communities (see United States v.
Levesque, 681 F.2d 75 (1982)), and
Indian allotments to which title has
not been extinguished (gsee United
States v. Ramgey, 271 U.S. 467
(1926)).

The Federal Enclaves Act, 18 U.S.C.
§ 1152, extends federal criminal law
on to Indian Lands. There are two
broad exceptions: (i) the Act does
not extend to "offenses committed by
one Indian against the person or
property of another 1Indian"; and
(ii) the Act does not extend where
an Indian "has been punished by the
local law of the tribe."

The Major Crimes Act, 18 U.S.C. §
1153, extended exclusive federal
jurisdiction to the crimes named in
the Act {murder, manslaughter,
kidnaping, maiming, a felony under
chapter 1092, incest, assault with
intent to commit murder, assault
with a dangerous weapon, assault
resulting in serious bodily injury,
arson, burglary, robbery, and a




felony under section 661). It does
not matter if the Indian or non-
Indian.

The Assimilative Crimes Act, 18
U.s.c. § 13, f£fills the gaps in
federal criminal law by providing
for the applicability of state
criminal statutes te crimes which,
although committed within federal
enclaves, are not punishable under
federal law.

This scheme of felony jurisdiction
depends in general on three factors:
(i) subject matter; (ii) locus; and
(iii) person. Where both offender
and victim are non-Indian, then
there 1is only state Jjurisdiction.
Where offender is non-Indian and
victim is Indian, then 18 U.S.C §
1152 permits federal prosecution,
although state may still prosecute.
Where Offender is Indian and victim
is non-Indian, then both 18 U.S.C. §
1153 and § 1152, with the aid of 18
U.S8.C. § 13 if necessary, permit
federal prosecution. If both
offender and victim are Indian, then
federal prosecution is permitted
only if a 1listed crime under 18
U.S.C. § 1153, otherwise can only be
prosecuted in tribal court.

In general, federal environmental
statutes apply to activities on
Indian lands. In Federal Power
Comm'n v, Tuscarora Indian Nation,
362 U.S. 99, 116 (1960) the Court
held that federal 1laws of general
application apply to activities on
Indian lands. In Davis v. Morton,
469 F.2d 593 (10 Ccir. 1972), the
Tenth Circuit held that NEPA applies
to approval by Secretary of Interior
of leases of Indian lands.

RCRA applies to Indian K lands. 42
U.S.C. '§ 69%03(b) definey Indian
tribes as municipalities subject to

the 2act. In State of Washington

-Department of Ecolo v. U.S.E.P.A.,

752 F.2d 1465 (9th Cir. 1985), the
Ninth Circuit held that RCRA applies
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c.

to Indians and Indian lands.

The Clean Water Act applies to
Indian lands. 33 U.S.C. § 1377(e)
treats tribes as states under the
Act. In addition, the EPA is given
direct enforcement and regulatory
authority over navigable waters
until tribesz have their own plans
approved.

Tribal Jurisdiction

1.

Tribes can impose their own
environmental regulations on their
Jands.

Recent federal government
environmental provisions treat
Indian tribes as states in an
attempt to give tribes more autonomy
and responsibility in environmental
matters.

In the interim, EPA regulates
environmental matters on Indian
lands.

IT. INVESTIGATORS

A.

C.

FBI

1.

Tribal

1.

The FBI has investigative
jurisdiction over violations of 18
U.S.C. §§ 1152 and 1153.

The EPA has investigative
jurisdiction over violations of
federal environmental laws.

The EPA will not investigate if the
offending business is owned by the
tribe.

or BIA

Frequently by the time either the
FBI or EPA arrives on the
reservation some investigaticn will
have been undertaken by tribal or
BIA police.




U.S. Attorneys are encouraged and
authorized to accept investigative
reports directly from tribal or BIA
police and prepare a case for
prosecution without <the aid of
either the FBI or EPA.

The ability of tribal and BIA police
varies from reservation to
reservation, and U.S. Attorneys are
free to ask either *the FBI or the
EPA to investigate.

.
L
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PUBLIC T, AND LAW,

Introduction

Among the most precicus treasures owned in common by all
Americans are the vast tracts of land administered by the
federal government as National Forests, National Parks,
National Recreation Areas, National Grasslands, or as
otherwise unspecified "public lands" under the management of
the Bureau of Land Management of the United S$tates Department
of Interior. Although the greatest percentage of these lands
are located in the states west of the Missouri River, there
nevertheless exist a substantial number of National Forests,
National Parks, and other "public lands" in the eastern United
States as well. Wherever they are located, they share several
common and important attributes. They serve as places of
refuge for our increasingly precious fish and  wildlife
resources, and they provide recreational opportunities ranging
froem hunting and fishing to bird watching, rafting, back
packing, hiking, nature-watching, and general sight-seeing.
They often contain invaluable scientific, historical,
archaeological, or paleontological resources. And they can be
important economic resources as well, particularly in the
West, where such lands ares used for oil and gas production,
mining, livestock grazing, and forestry. These lands thus
comprise an important part of our natural heritage, and only
our good stewardship will ensure that they can be passed along
to future generations for their enjoyment and enrichment.

Unfortunately, many of the attributes that make these
lands so special also make them vulnerable to abuse.
Especially in the western United States but quite probably
everywhere else as well, these lands are not located in or
closely adjacent to large urban areas. More often than not,
solitude and the absence of human visitors at any given time
is the _rule rather than the exception. Thus, for individuals
or businesses who are so inclined, these 1lands provide
inviting targets for the clandestine dumping and disposal of
both hazardocus and non-hazardous wastes, and for the
commission of other resource-related offenses such as theft of
archeological and paleontological resources, and commercial
hunting.

A major part of this conference is on the laws and
regulations pertaining to the unlawful treatment, storage,
transportation, and disposal of hazardous wastes. For
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purposes of this session, it is sufficient to note that those
laws, including RCRA and CERCLA, are every bit as applicable
to these public lands as they are to any other lands. Thus,
in regard to cases involving clearly provable violations of
RCRA, CERCLA, or any of the other traditional environmental
laws, those laws should be locked to as bases for prosecution.

However, it is probable that cases will arise elsewhere,
as several have in Wyoming, where either individuals or
businesses will have mishandled and improperly disposed of
solid wastes on publicly-owned lands under circumstances where
a successful prosecution under RCRA or CERCLA would be either
impossible (i.e., where the wastes are not hazardous as
defined in EPA regulations), or very difficult (i.e., where
the wastes involved may have very low concentrations or
quantities of "hazardous" waste, but where substantial volumes
of bad, but technically non-hazardous, wastes are involved),
or simply unfair or undesirable (i.e., where the conduct
involved may technically violate RCRA or CERCLA, but
nonetheless may not justify a felony conviction, or where it
may be desirable in the context of plea negotiations to have
available a ‘less serious charge in order to secure the
cooperation or testimony of a co-defendant). The several
"public land" laws and their implementing regulations, which
we will discuss today, may provide some useful alternatives in
the context of these kinds of cases.

The purpose of these materials and the presentation which
accompanies them is to sensitize you as a federal prosecutor
to the options you may have available to you whenever an
"environmental"¥ offense has occurred on public lands. The
outline that follows addresses the most common forms of
publicly-owned lands in the United States, and the specific
federal laws and regulations pertaining to those 1lands.
However, this outline does not purport to be exhaustive.

Federal agencies other than those noted below may also
have some limited land management responsibilities and may, as
a result, have comparable statutory or regulatory authorities.
The point is, if you have what appears to be an environmental
problem of criminal dimensions on publicly-owned land, and the
agency charged with management responsibility for that land is
not one of those discussed below, de not despair. If you
look, and if you consult with that agency‘’s counsel, you may
well find a regulation or statute you can use as a basis for
prosecution even if RCRA, CERCLA, or any of the other more
traditional environmental statutes do not quite fit either
your facts or your prosecution goals.




II.

National Foraest Lands

A. The National Forest system was originally created
under the administration of President Theodore Roosevelt.
It is administered by the United States Forest Service,
United States Department of Agriculture. The lands
included within the system are these:

1. All National Fc:oests (a list, taken from 36 C.F.R.
§ 200, is attached as Appendix 1).

2. National Grasslands (a current list, from 36 C.F.R.
§ 213, is attached as Appendix 2).

3. National Recreation Areas administered by the U.S.
Forest Service. Examples are:

a. Whiskeytown - Shasta = Trinity National
Recreation Area (California).

b. Sawtooth National Recreation Area (Idaho).

c. Hell's Canyon ©National Recreation Area
(Idaho). ’ :

4, National Wild and Scenic River System components
within Forest Service jurisdiction.

B. .The primary statutory provision providing for
separate law enforcement authority over national forest
system lands is 16 U.S.C. § 551:

§ 551 Protection of national forest; rules and
regulations ’

The Secretary of Agriculture shall make
provisions for the protection against destruction
by fire and depredations upon the public forests
and national forests which may have been set aside
or which may be hereafter set aside under the
provisions of section 471 of this title, and which
may be continued; and he may make such rules and
regulations and establish such service as will
insure the objects of such reservations, namely, to
regulate their occupancy and use and to preserve
the forests thzreon from destruction; and any

137
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violation of the provisions of this section,
sections 473 to 478 and 479 to 482 of this title or
such rules and regulations shall be punished by a
fine of not more tha 500 or imprisonment for not
more _than six months, or both. Any person charged
with the violation of such rules and regulations
may be tried and sentenced by any United States
magistrate specially designated for that purpose by
the c~urt by which he was appcinted, in the same
manner and subject to the same conditions as
provided for in section 3401(b) to (e) of Title 18.

The regulations pursuant to which vioclations of 16
U.S.C. § 551 may be prosecuted are found in 36 C.F.R. §
261. In general terms, these regulations are divided
into three parts.

1. General Prohibitions (36 C.F.R. §§ 261.1 through
261.21).

2. Prohibitions in areas designated by order (36
C.F.R. §§ 261.80 through 261.88).

’-‘ 3. Prohibitions in regions (36 C.F.R. §§ 261.70
through 261.79). .

The *f'general prohibition®" regulations are the ones
most pertinent here, and are applicable throughout the
entire system. Among the specific regulations which may
provide a basis for a criminal prosecution for an
"environmental offense® are these:

1. § 261.9 Propertyv: The following are prohibited:
(a) . damaging any national feature or other
property of the United States;
X X X
(f). using any pesticide except for perscnal use as

an insect repellant or as provided by sPecial
use authorization for other minor uses;

! This prohibition would be applicable, for example, where a
grazing lease holder used pesticides to kill sage brush on Forest

Service range without prior authority.



(9).

(h}).

(i).

digging in, excavating, disturbing, injuring,
destroying, or in any way damaging any
prehistoric, historic, or archaeclogical

resource, structure, site, artifact, or
property;
removing any prehistoric, historic, or

archaeological ' resource, . structure, site,
artifact, or preoperty;

excavating, damaging, or removing any
vertebrate fossil or removing any

paleontological resources for commercial
purposes without a special use authorization.

2. § 261.11 Sanjtation: The following are prcochibited:

a.

b.

possessing or 1leaving refuse, debris, or
litter in an exposed or unsanitary condition;

placing in or near a stream, lake, or other
water any substance which does or may pollute
a stream, lake, or other water;

failing to dispose of all garbage, including
any paper, can, bottle, sewage, waste water or
material, or rubbish either by removal from
the site or area, or by depositing it into
receptacles or at places provided for such

purposes;

dumping of any refuse, debris, trash or litter
brought as such from private property or from
land occupied under permit, except, where a
container, dump or similar facility has been
provided and is identified as such, to receive
trash generated from private lands or 1lands
occupied under permit.

Obviously, one or more of the above regulatory
prohibitions would apply to an unauthorized disposal of
solid or hazardous waste on National Forest land.

. Penalties: under 16 U.S.C. § 551, 6 months
imprisonment and $500.00 fine. '
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However, under 18 U.S.C. § 3571, .-this fine is

increased as follows:

1'

2.

¥or organjzations: $10,000 fine

For_ individuals: $5,000 fine

Two times the pecuniary gain to the defendant, or
two times the pecuniary loss to a person other than
defendant, (ji.e., Forest Service. 18 U.S.C.

§ 3571(d)).

This might include pecuniary value of natural
resource damages caused by the offense, if they are
substantial (j.e., Exxon Valdez case), and may also
include any ©pecuniary loss resulting from
Government clean-up of the site.

III. Kational Park Service Lands

A.

The lands administered by the National Park Service,
United Stated Department of the Interior, include the

fellowing:

1. Natiocnal Parks

2. National Monuments

3. National Battlefields
4, National Historic Sites
5. National Parkways

6. National Seashores

7. National recreation Areas
8. National Lakeshores

9, National Preserves

10. National Memorials

11. National Scenic Rivers
12. National Historic Parks
13. National Military parks
14. National Cemeteries

15. Alaska Parks



It would be helpful indeed if all of these different
enclaves were governed by a single, uniform set of rules
and regulations, and, for the most part, they are,
particularly with respect to the kinds of conduct that
are prohibited and could give rise to a prosecution.

However, the penalties available for any particular -

violation will in many instances depend upon the specific
type of area upon or within which the violation was
committed. In addition, many, if not most, of the
individual parks, monuments, areas or sites under the
jurisdiction of the National Park Service are also
governed by their own special laws and regulations that
supplement, and occasionally contain exceptions to, the
laws and regulations of general applicability which
otherwise cover all Park Service enclaves. Thus, before
making any final judgments about whether or how to charge
an environmental or resource-related offense on park
lands within your district, it is always necessary to
review any special statutes or regulations applying to
the particular park liand at issue to ensure that no
special rules exist which might affect the manner in
which the general Park Service prochibitions apply to your
specific case.

General Rules and Requlatijions.

The general prohibitions established by the Park
Service to govern activities on Park Service lands are
contained in 36 C.F.R. §§ 1 through 5. For purposes of
“his conference, the following prohibitions of these
+egulations are most significant.

1. § 2.14(c) prohibits the following:

a. disposing of refuse in other than refuse
containers;

b. using government refuse receptacles or other
refuse facilities for dumping household,
commercial, or industrial refuse, brought as
such from private or municipal property,
except in accordance with conditions
established by the superintendent;
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c. draining vrefuse from a trailer or_other
vehicle, except in facilities provided for
such purpose; or

d. polluting or contaminating park .areas waters
or water courses.

2. § 5.6 prohibits the following:

a. use of commercial vehicles on roads within
park areas, when such use is not connected
with operations of park area, unless in case
of emergency where superintendent may grant
permission to use such roads.

3. § 2.1 prohibits:

-

a. digging or disturbing fossils or
paleontological resources;

b. digging or disturbing archeological or
cultural resources.

4. § 2.34 prohibits:

a. creating or maintaining a hazardous or
physically offensive condition in park areas.

Specific. Supplemental Rules.

In addition to these prohibitions of general
application, specific, supplemental rules are set forth
in 36 C.F.R. § 7 for individual Park Service areas in the

United States; supplemental regulations for National -

Cemeteries are set forth in § 12; and supplemental and
special regulations for National Park Service Units in
Alaska are set forth in § 13.

Penalties.

Unlike the general prohibitions set forth in §§ 1
through 5, which apply for the most part across the board
for all Park Service lands, the penalties that apply to
violations of these prohibitions specifically depends
upon the nature of the Park Service enclave at issue.



National Military Parks, Battlefields, Monuments,
Memorials, or Cemeteries. :

In June, 1933, certain specific National
Military Parks, Battlefields, Monuments, Memorials,
and Cemeteries were -+ transferred from the
jurisdiction of the War Department to that of the
National Park Service, U.S. Department of the
Interior. The specific enclaves covered by this
transfer of jurisdiction are listed at the note
following 5 U.S.C. § 901. The list is set forth
also in Appendix 3 to this outline. For violations
of any of the general prohibitionsz found in 236
C.F.R. §§ 1 through 5, the penalties are:

a. imprisonment: three months;

b. fine: $10,000 (organizations),
$5,000 (individuals), or two times the
pecuniary loss or gain (18 U.S.C. § 3571).
See 36 C.F.R. § 1.3(b).

Batjonal Historic Sites.

The prohibitions contained in §§ 1 through 5
of 36 C.F.R. are generally applicable to conduct on
National Historiec Sites under the administration of
the National Park Service. However, for those
specific National Historic Sites and areas
delineated in 16 U.S.C. § 461 (See Appendix 4), the
penalties for violations are these:

a. imprisonment: . none;

b. fine: $10,000 (organizations):;
$5,000 (individuals); or two times the
pecuniary loss or gain (i8 U.S.C. § 3571).

All other National Park Service Enclaves.

For all other components of the National Park
Service System, however they may be denominated
(i.e., parks, monuments, memorials, etec.),
penalties for violations of the general
prohibitions set forth in 36 C.F.R. §§ 1 through 5
are as follows: :

2 . U:S: Department of Justice Environmental Crimes Conference  July 1993 _ Buffalo, N.Y.
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a. imprisonment: six months (see 16 U.S.C. § 3);

b. fine: $10,000 (organizations); $5,000
(individuals); or two times the pecuniary loss
or gain (18 U.S.C. § 3571).

IV. Public Lands

A.

By far, the 1largest block of 1land in public
ownership is the "public 1lands" administered by the

Bureau of Land Management, United States Department of .

the Interior. CQmprising by some estimates as much as
one third of the entire land mass of the United States,
see e.qg., Public Land l.aw Review Commission, One Third of
the Nation's Land (1970), and Mmmmm
Federation, 497 U.S. 871 (1%90), these lands are located
primarily west of the Missouri River and in Alaska.

They are possessed by enormous variety in terms of
their topographic, geologic, climatic, and ecological
features, and run the gamut from 'the Mochave Desert in
California, to the vast sagebrush plains in Wyoming, to
the rain forests in Oregon and Washington, to the Alpine
Meadows and craggy peaks in Alaska. Until very recently,
those lands were perhaps the most maligned and least
appreciated of all the land in public ownership in the
United States. Although they have always been
economically valuable as sources of oil and gas and hard
rock minerals, and as places to graze livestock "on the
cheap,” it is only in the 1last two decades that the
Government has begun to recognize that which the general
public in the West has known all along; i.e., that, apart
from their wvalue for minerals or forage, these "public
lands" are extraordinarily important as fish and wildlife
habitat, as sources of important scientific and cultural
information in regard to their archeological and
paleontological resources, and for recreation
(particularly fishing; hunting, sight-seeing, camping,
and "wildlife watching").

Unfortunately, these 1lands are also especially
vulnerable to abuse. They are, more often than neot,

.remote from any significant population centers.

Moreover, their very vastness virtually guaranties that
a human visitor, whether his purpose be good or ill, will
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be able to carry on his business without being observed
or detected by anyone, much less by a law enforcement
official. Thus it is that in Wyoming and many other
western states with large tracts of "public lands,"

criminal conduct involving the unlawful disposal. of both

hazardous and non-hazardous wastes, the theft of
archeological and paleontological resources, and the
commercial poaching of wildlife, among others, goes on
largely undetected and thus largely unprosecuted. In
Wyoming, for Jjust one example, "public lands" comprise
almost thirty-three percent of the entire state. BLM,
which administers these lands, has just four rangers to
patrol and protect all of it. Thus, when significant,
resource-related criminal acts on or affecting these
lands are detected and successfully investigated, i is
important that they be prosecuted vigorously.

The Federal ILand Policy and Management Act (FLPMA).

1. FLPMA is the "organic act®" for the Bureau of
Land Management, whose mission it is to manage and
protect the "public lands."™ FLPMA established a
policy in favor of retaining these lands in public
ownership for multiple use management. 43 U.S.C. §
1701. The principal enforcement provisions are set
forth in 43 U.S.C. § 1733(a). That provides as
follows:

. The Secretary shall issue
regulations necessary to implement
the provisions of this Act with
respect to the management, use, and
protection of the pukrlic lands,
including the property 1located
thereon. Any person who knowingly
and willfully violates any such
regulation which is lawfully issued
pursuant to this Act shall be fined
no more than $1,000 or imprisoned no
more than twelve months, or both.
Any person charged with a violation
of such regqulation may be tried and
sentenced by an United States
magistrate designated for that
purpose by the court by which he was
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appointed, in the same manner and
subject to the same conditions and
limitations as provided for in
section 3401 of Title 18.

In addition, the Act provides a civil
enfcrcement mechanism whereby injunctive or other
appropriate relief might be secured:

43 U.S.C. § 1733(b):

(b) ¢ivil actions by Attorney 6General for
viclations of regulations; nature of relief;
jurisdiction

At the request of the Secretary, the Attorney
General may institute a civil action in any United
States district court for an injunction or other
appropriate order to prevent any person from
utilizing public lands in violation of regulations
issued by the Secretary under this Act.

2. The penalties available to punish criminal
violations of FLPMA are:

a. imprisonment: one year;

b. fine: $100,000 (individual); $200,000
(organization); or two times pecuniary loss or
gain (18 U.S.C. § 3571).

F e jons.

Obviously, given the text eof the statute, what
constitutes a criminal violation of FLPMA can be
determined only in reference to the Secretary's
regulations which implement it. BLM's regulations under
FLPMA are located in Title 43, Code of Federal
Regulations. Those regulations are divided into parts
along %“program™ lines. Thus, regulations governing
leases, permits, and easements are located at § 2920;
those relating to grazing are found at § 4140; those
relating to recreation are set forth in § 8365; and so
forth. However, it is important to note that specific
prohibitions set forth in any one of these or any other
subparts are not (unless otherwise explicitly indicated)
exclusively applicable only to public land users whose




particular interest in the public lands falls within the
parameters of that subpart. Thus, for exanmple,
prohibitions set forth in the subpart on recreation

( § 8365) may be applied to z2l]l users of public lands,
not just recreational users.

1. Su + 2920 - leases ermits, and Easements

The general purpose of these regulations is to
establish procedures for processing proposals for
non-federal uses of public lands. For law
enforcement  purposes, the most significant
regulations under this part are set forth at §
2920.1-2.

Section 2920.1-2(a) provides that:

{a) Any use, occupancy, or
development of the public lands, other
than casual use as defined in § 2920.0-
5(k) of this title, without authorization
under the procedures in § 2920.1-1 of
this title, shall be considered a
trespass.

Causal use is defined in § 2%20.9-5(k):

{k) cCasual use means any short term
non-commercial activity which does not
cause appreciable damage or disturbance
to the public lands, their resources or
improvements, and which is not prohibited
by closure of the lands to such
activities.

Thus, any use of the public lands (defined in
§ 2829,950(g) as all lands and interests in lands
administered by the Bureau of Land Management,
(except Outer Continental Shelf lands and land held
for the benefit of Indians, Aluets and Eskimos),
except for non-commercial, short term activities
that do pot cause appreciable damage or
disturbance, constitutes a trespass and is

prohibited unless authorized by the secretary.

Section 2920.1~-2(e) provides:
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(e) Any person who knowingly and
willfully violates the regulations in
this part by using the public 1lands
without the authorization required by
this part, in addition to the . civil
penalties provided for in this part, may
be subject to a fine of not more than
$1,000 or imprisonment of not more than
12 months, or both under subpart 9262 of
this title.?

In addition to § 2520, FLPMA regulations

contain other, more specific prohibitiocns that can
be used as a basis for prosecution in appropriate
circumstances. For example, under the Range
Management regulations at § 4140 (prohibited acts),
the following acts are prohibited on the public
lands:

a.

b.

cutting, burning, spraying, or removing
vegetation without authorization (includes use
of pesticides to kill vegetation); and
littering.

Under the wild horse and burro regqulations,

the following are -prohibited:

Qo

b.

removing or attempting to remove wild horses
or burros from public lands withou: authority;

selling or attempting to sell a wild horse or
burro or its rewains, without authority;

Commercially exploiting wild horses or
burros.?

2

As noted above, the applicable fine for this violation is

set forth in 18 U.S.C. § 3571.

3

These regulations are also adopted pursuant to the Wild

Horse and Burro Act, 16 U.S.C. § 1331 et seg. A significant
enforcement problem in states with populations of wild horses and
burros is the illegal capturing of these animals for sale,
ultimately, to manufacturers of pet foods and other products.




4. Under the FLPMA recreation regulations, 43
C.F.R. § 4365, the following are among the
activities prohibited: -

a. dispnsal of both non~flammable and flammable
trash except 1in specifically designated
facilities (§ 8365.1-1);

b. disposal of any household, commercial, or
industrial waste brought as such from private
or municipal property (Id.):;

c. willfully defacing, destroying, or removing
any scientific, cultural, archeological, or
historic resource (§ 8365.1-5).%

5. FLPMA's law enforcement regulations summarize and
collect .most--but not all--of the wvarious use
prohibitions at 43 C.F.R. § 9260.

D. In Wyoming, we have prosecuted--or are investigating
with an eye towards prosecuting--several cases involving,
among other things, violations of FLPMA. The most
notable of these cases is ifi te ises 0jl Compan
(Usa)_("PEOCY"). This o0il company operated a large nuaber
of o0il and gas wells on publi¢ lands in central Wyoming.
Beginning in at least 1988, its employees were directed
to dispose of various kinds of oil field waste by either
burying it on public lands, or, in the case of some drums
of discarded oil field chemicals, pumping it down shut-in

water injection wells. During the course of our

investigation, we conducted searches that turned up the
following:

4 Covered in this prohibition are all paleontological

resources (fossils) with the exception of common jinvertebrate

fossils. - Theft of vertebrate fossils, particularly those of

dinosaurs and other mesoczoic vertebrates, is an increasingly
serious enforcement issue on public lands in the west. A fully
articulated dinosaur fossil, for example, can be worth hundreds of
thousands--if not millions--of dollars on the open market. Theft
of these resources for their commercial value deprives us not only
of invaluable scientific data, but also of treasures we own in
common and which we and our children should all be able to enjoy
and learn from.
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1. scrap oil field pipe and scrap building materials
and refuse (including large quantities of asbestos)
from old shop buildings which had been torn down,
all of which had been illegally buried in an
excavation on public land;

2. a discarded heater-treater (a cylindrical piece of
oil field equipment about 40' 1long, 10' in
diameter) buried on public land;

3. seventy-five drums containing waste o0il field
chemicals, only a very small portion of which was
hazardous under EPA regulations but all of which
was environmentally dangerous, illegally buried on
public land;

4, fifty-three crushed chemical drums, some containing
small amounts of chemicals, buried on public land;

5. six .chemical drums containing both hazardous and
non-~hazardous chemical wastes, buried on public
T land; and .

‘ 6. hazardous and non-hazardous chemical wastes which
- had been 1illegally pumped into shut-in water
injection wells.

In addition, we also learned through informants
that, at several locations on several different
occasions, waste oil field chemicals had been illegally
sprayed on roads located on public lands.

As a result of our investigation, conducted jointly
by BIM law enforcement and EPA, PEOC ultimately pleaded
guilty to eight separate’ FLPMA violations. It paid a
$1.6 million fine, and deeded to the United States 1,000
acres of land along the Green River in Utah by way of
restitution. Only two of these counts could arguably
have been prosecuted under RCRA, and even in those
instances, the quantity of "hazardcus" waste--compared to
the quantity of - non-hazardous sclid wastes--was
relatively minor.

Thus, through the use of FLPMA, we were able to turn
what was a relatively minor RCRA case into a truly
significant prosecution with substantial penalties and
public benefits. Also, while PEOC had arguable (though
not necessarily compelling) defenses in regard to the




potential RCRA counts we had (i.e., that the waste
involved was legally exempt froi RCRA under thie "Bensten
Amendnent" because it was oil field waste), it of course
had no defense to the FLPMA 'counts. PEOC had no
permission to do any of these things, and what it had .
done was certainly not "casual use." )

V. Title 18 Provisions Applicable to Public Lands

In addition to the specific public land laws and
regulations noted above, there are alsc several provisions in
Title 18 that, in appropriate cases, can be used to prosecute
serious public land-related offenses.

A. 8 U.S.C. 1361,

Whoever willfully injures or commits any depredation
of any property of the United sStates, .or of any
department or agency thereof, or any property which has
been or is being manufactured or constructed for the
United States, or any department or agency thereof, shall
be punished as follows:

If the damage to such property exceeds
the sum of $100, by a fine of not more than
[$250,000, or, in the case of an organization
[$500,000}, or by iwmprisonment for not more
than ten years, or both; if the damage to such
property does not exceed the sum of $100, by a
fine of not more than ([$10C,000, or, in the
case of an organization, $200,000], or by
imprisonment for not more than one year, or
both.

“pProperty of the United States," for purposas of
this section, is essentially all-inclusive, and appears
to encompass virtually every form of tangible property
imaginable. For purposes of this conference, it includes
at least archaeological and paleontological on federal
lands, soe United States v. Austin, 902 F.2d 7432 (9th
cir.), cert. denjed, 498 U.S. 874 (1990), and United
States v. Jonesg, 607 F.2d 269 (9th Cir. 1979), cert.
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denied, 444 U.S. 1083 (1980)%; timber . and forest
resources on federal lands, see Magnclia Motor and
Logging Co, V. United States, 264 F.2d 950 (9th Cir.),
cert. denied, 361 U.3. 815 (1959), and United States v.
Manes, 420 F. Supp. 1013 (D. Ore. 1876), aff'd, 549 F.2d
809 (9th cir. 1977)%; cactus, see United States v.
Baldwin, 607 F.2d 1295 (9th Cir. 1979); wild horses or
burros, see United States v. Tomlinson, 574 F. Supp. 1531
(D. Wyo. 1983); and indeed land itself, see Magnolia
Motor and logging Co., 264 F.2d at 953 n.13. For
purposes of determining whether an offense is a felony or
misdemeanor under this section, value of damages at issue
can be calculated on the basis of the cost required to
repair or restore. United States v. Eberhardt, 417 F.2d
1009 (4th Cir. 1969), cert. denied 397 U.S. 909 (1970).

Secticn 1361 has yet to be  used in an
"environmental"® case. However, there appears to be no
reason why it would not cover the dumping, burying, or
otherwise unlawfully disposing of solid waste on federal
land without authorization under circumstances where a
prosecution under RCRA or CERCLA would not be possible or
appropriate. As suggested above, the cost to the
Government of cleaning up and restoring the land at issue
to its original condition would be the measure of the
damages involved, and thus the measure of whether the
prosection - could be for a felony violation of this
section.

This section could be especially useful where the
federal land at issue does not appear to be governed by

5 See also Archaeological.Resources Protection Act, 16 U.S.C.

§ 470aa et seq., which specifically protects archaeological relics
and artifacts from willful theft or destruction. Penalties are set
forth at § 470ee(d), and are a one year term of imprisonment, a
fine of $100,000 (or $200,000 for an organization, or twice any
provable pecuniary loss or gain under 18 U.S.C. § 3571(d)), or
both. For second or subsequent convictions, the penalties are five
years imprisonment, $250,000 fine ($500,000 for an organization),
or both. This Act does not cover paleontological resources.

¢ ynlawful injury to or theft of timber resources on federal
land can also be prosecuted under 18 U.S.C. §§ 1852 or 1853, both
misdemeanors carrying one year terms of imprisonment, $5,000 fines
(or $10,000 for an orgamization, or twice the pecuniary loss or
gain under 18 U.S.C. § 3571(d)), or both.

R
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any other prohibitory federal requlations (i. e., Bureau

of Reclamation land).

8 U.S.C. 641. .
This is the general theft of Government property
offense. It provides that:

whoever embezzles, steals, purloins, or
knowingly converts to his use or the use of
another, or without authority, sells, coveys,
or disposes of any . . . thing of value of the
United States or of any department or agency
thereof . . . , or

whoever receives, conceals or retains the
same with intent to convert it to his use or
gain, knowing it to have been embezzled,
stolen, purleoined, or converted,

shall be fined not more than [$250,000],
or imprisoned for not more than ten years, or
both; but if the value of such property does
not exceed $100, he shall be fined not more
than [$100,000], or imprisoned for not more
than one year, or both.

Section 641 is often used in conjunction with §
1361, vhere the offense conduct involves both damage to
and theft of wvaluable public land resources, such as
timber, gee Unjited States v. Henderson, 721 F.2d 276 (Sth
Cir. 1983), and Magnolia Motor and Logging Co. 264 F.2d
at 950; archaeological resources, gee United States v.
Jones, 607 F.2d at 269; and wild horses and burros on
public lands, gee ¢f, United States v. Tomlinson, 574 F.
Supp at 1531. It could as well apply to paleontological
resources (fossils), or any other valuable public
resources.

a es i i .

Sections 1851 through 1864 sets forth an array of
additional, largely (but not exclusively) misdemeanor
provisions relating to coal (§ 1851); timber (§§ 1852-
55), fires (§ 1856); fences and livestock (§ 1857);
surveys and survey works (§§ 1858-59); bid rigging or
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fraud in regard to the sale or purchase of public lands
(§ 1860-61); trespass on National Forest lands (§ 1863);
and the placing of hazardous or injurious devices on
federal land (§ 1864).

~

Charging Options.

Obviously, given the wide array of statutes noted
above, it will often be the case that, for any one
occurrence of putatively criminal conduct, more than one
could arguably apply. The general rule is that, where
conduct violates more than one criminal statute, the
Government may prosecute under either statute so long as
it does not discriminate against any class of defendants.

United States v. Batchelder, 442 U.S. 114, 124 (1979);
United States v. Jopnes, 607 F.2d at 269 (affirming right

of Govermment to prosecute theft and destruction of
archaeological resources under 18 U.S.C. §§ 641 and 1361,
rather than under Antiquities Act, 16 U.S.C. § 433).




BuiTalo. N.Y.

A 92 (Rev 5/85) Sesrch Warrant @ N _

.‘gr

United States Bistrict Court

'DISTRICT OF _MARYLAND —

In the Matter of the Search of

(o SOCTESS OF DNE' O3S 010N O DETSON OF PropE-Ty 1C b searchad)

Fort George G. Meade, Maryland - SEARCH WARRANT
Waste Water Treatment Plant Administration.
Bulding #9581 CASE NUMBER: ¥4-0a%3

State Road 198 .

To: _Special Agent Gregory B. Groves gandanyAuthorized Oificerof the United States
Federal Bureau of Investigation

Affidavit(s) having been made before me by Special Agent Gregory B. Grovewho has reason to

Attiant

believe that [J on the person of or£3 on the premises knOWN &S iname. gescription andror focation)

The Fort George G. Meade, Haryland Waste Water Treatment Plant Administration

Building #958l1. 1Including but not limited to the laboratory., Instrument
control Center, office of John Thomas, office of Rich Pond, all desks,
filing cabinets, or other areas capable of storing or concealing documents.
Further described in Attachment A. '

inthe__State and ; ~ __District ot Maryland there is now
concealed a tertain person or property, namely ess e the cerson or preperty)

documents which are evidence of violations of Federal environmental laws.*/
More particularly described in Attachment B.

*/ 33 U.S.c. Sections 1311, 1319(c) and 18 U.F. C. Section 1001

*
| am satisfied that the affidavit(s)/an'{ﬂ any recorded testimony establish probable cause to believe ?hat the person
or property so described is now concealed on the person or premises above-described and establish grounds for
the issuance of this warrant. */ This warrant incorporates by reference the Affidavit
of Special Agent Gregory B. Groves.
YOU ARE HEREBY COMMANDED to search on or before wly 34 1990

(not 1o exceed 10 days) the person or place named above for the person or property speacified, serving this warrant
and making the search (in the daytime — 6:00 AM. to 10:00 P.M)) ¢ _ e
Isasonebie-aauss- has-esrsaTatered) and if the person or property be found there to seize same, isaving a copy

of this warrant and receipt for the person or property taken, and prepare & written inventory gf the person or prop-
erty aeized ang promptly return this warrant tc
&9 raquired by law.

U.S. Judge ot Magistrate

July 23,7970  #3S pm w Wl, M

Dste wgyﬁc Issued / City anc State

CATHERINE C. BLAKE // . _
1S MAGISTRATE 474,‘“, C é&/é——‘

Name and Tille of Judicial Othicer Signature of Judicial Officer 1




Building 9581 is located on the northeast side of State
Road 1%8. Building 9581 is within the chain link fenced area
known as the Fort George G. Meade, Maryland Waste Water Treatment
Plant. The treatment plant and Building 9581 are north of the
Little Patuxent River and south of State Road 32. The entrance
to the Waste Water Treatment Plant is approximately one tenth of
a2 nile south of State Road 32 on the northeast side of State Road
158. The Waste Water Treatment Plant and Building 9581 are szhown
in the attached aerial photograph taken on June 12, 19%0.
Building 9581 is a tan block building which is one level on the
front and two levels on the rear. It has two tall silos attached
to its south side. ..
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Books, records, files, reports, correspondence,
ledgers, calendars, appointment books, including written, typed
and/cr computerized materials including, but not limited to the
following:

10

Documents containing the names, addresses and
telephone_numbers of all Fort Meade Waste Water
Treatment Plant (WWTP) employees, the jcb
descriptions or other material defining the nature
and scope of each employees responsibilities and
records which show time and attendance for each
employee, including time cards »r other such
records reflecting employment history, such records
to include those of former employees.

Files and documents demonstrating the orders and
purchases of lime, ferrie chloride, all other
chemicals and supplies for use in operating the Ft.
Meade WWTP.

Suppiy order forms and inventories for equipment,
supplies, chemicals and all other materials used in
the laboratery which is part of the Ft. Meade WWTP.

Correspondence between employees of the FPt. Meade
WWTP and employees of State or Federal
Environmental or Occupational Safety and Health
agencies, which correspondence may relate to any
environmental problems at the Ft. Meade WWTP, past
and present or which may relate to incidents
regarding the operation of the Ft. Meade WWTP.

Daily operator log sheets, daily operations logs,
daily lab sheets, monthly log sheets, discharge
monitoring reports and results of analysis
conducted by U.S. Army employees, Commonwealth Labs
or any other laboratcry that analysed samples for
the Ft. Meade WWTP.

All reports, studies and audits conducted by any
agency or business regarding the characteristics of
the National Security Agency (NSA) influent tc the
Ft. Meade WWTP, and discharges from the Ft. Meade
WWTP outfalle 001 and O001lA. All correspondence
generated by employees of the U.S. Army, NSA, or
any c¢iher agency as a result of any of the
aforementioned reports, studies and audits.



10.

All records, reports, and data used to prepare
records and reports as required by the Ft. Meade
WWTP National Pollutant Discharge and Elimination
System (NPDES) Permit, including reconrds of all Ft.
Meade WWTP monitoring information including all
calibration and maintenance records and all original
strip chart recordings for continuous monitoring
instrumentation. The referenced records are to
include the date, exact place, time and individuals
who performed the sampling or measurement, dates
that samples were analyzed, names of individuals who
performed the analysis. The analytical technique
or methods used and the results of such analysis.

For non-computerized documenteg, the time period
covered by this warrant is April 15, 1985 forward.
April 15, 1985 1is the effective date of the
facility’s first National Pollutant Discharge
Elimination System permit.

All computerized data or information in any form
whatsoever (e.g., hardcopy, on disks, in computer
hard drive) relating or referring to the operation
of the Ft. Meade Wastewater Treatment Plant. (The

warrant authorizes the searching authorities to off-

load in its entirety, all computerized data or
information from the computer system located in
Building §581).

This warrant further authorizes the searching
authorities to photograph &ll office areas and the
laboratory area to preserve conditions as cobserved
at the time of the search.




Hnited States Bistrict Qourt

DISTRICT OF MARYT.AND

in the Matter of the Search of
(Nerry paarecs o boel mmmﬁmw‘umﬂvmum APPLICATION AND AFFIDA\pIT
Fort George G. Meade, Maryland o ‘ FOR SEARICH WARRANT

Waste Water Treatment Plant Administration

! 2 s
Building #9581 :
State Rgad 198 CASE NUMBER: 40 - 0¢J0 B
i {  Gregorv B. Groves beil;'lg duly sworn depose and say:
lama(n)_Special Acgent, Federal Bur and have reason to believe
Ottcun Title
that [ on the person of orX3 on the premises known as rema. an ancvor

The Fort George G. Meade, Maryland Waste Water Treatment Plant
Administration Building $#9581. Including but not limited to the
laboratory, Instrument Control Center, office of JOHN THOMAS, office
of RICH POND, all desks, filing cabinets, or other areas capable of
storing or concealing documents. Further described in Attachment A.

inthe . _cudicial District of MARYT.AND
there 1s now concealed a certain person Or proparty, Rame!ly (sescros tne parscn & sropery)

t

documents which are evidence in violations of Federal environmental laws.
More particularly described in Attachment B.

which iS(mnmemwamlumwmmhxuququmummmm . .
property that constitutes evidence of the commission of offenses.

in violation of Title 33 United States Code, Section(s) 1311, 1319 (c) and 1R TISC 100:
The facts to support the issuance of a Search Warrant are as follows:

See attached Affidavit of Special Agent Gregory B. Groves, Federal
Bureau of Investigation.

Continued on the attached sheet and made a part hereof.

Sworn t before me, and subscribed in my presence

,d//w 97—3 /7370 at

- Ci Stat 4
C@ATHERINE C. BLARE ""“’/{) (_p ZZ :
J.S. MAGISTRATE W

SIgnawfe ol Juaicial Otticer

Name and Title of Judicial Otficer
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Environmental Crimes Conference ]

1993 Buffalo, N.Y.

ATTACHMENT 3
PREMISES TO BE SEARCHED

Building 9581 is located on the northeast side of State
Road 198. Building 9581 is within the chain link fenced area
known as the Fort George G. Meade, Maryland Waste Water Treatment
Plant. The treatment plant and Building 9581 are north of the
Little Patuxent River and south of State Road 32. The entrance
to the Waste Water Treatment Plant is approximately one tenth of
a mile south of State Road 32 on the northeast side of State Road
198. The Waste Water Treatment Plant and Building 9581 are shown
in the attached aexrjial photograph taken on January 12, 1990.
Building 9581 is a tan block kuilding which is one level on the
front and two levels on the rear. It has two tall silos attached
to its south side.
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ATTACHMENT B

PROPERTY TO BE SEIZED

Books, records, files, reports, correspondence,
ledgers, calendars, appointment books, including written, typed

and/or comput

following:

1.

erized materials including, but not limited to the

Documents containing the names, addresses and
telephone numbers of all Fort Meade Waste Water
Treatment Plant (WWTP) employees, the job
descriptions or other material defining the nature
and scope of each employees responsibilities and
records which show time and attendance for each
employee, including time cards or other such
records reflecting employment history, such records
to include those of former employees.

Files and documents demonstrating the orders and
purchases of lime, ferric chloride, all other
chemicals and supplies for use in operating the Ft.
Meade WWTP.

Supply order forms and inventories for egquipment,
supplies, chemicals and all other materials used in
the laboratory which is part of the Ft. Meade WWTP.

Correspondence between employees of the Ft. Meade
WWIP and employees of State or Federal
Environmental or Occupational Safety and Health
agencies, which correspondence may relate to any
environmental problems at the Ft. Meade WWTP, past
and present or which may relate te incidents
regarding the operation of the Ft. Meade WWTP.

Daily operator log sheets, daily operations logs,
daily lab sheets, monthly log sheets, discharge
monitoring reports and results of analysis
conducted by U.S. Army employees, Commonwealth Labs
or any other laboratory that anazlysed samples for
the Ft. Meade WWTP.

All reports, studies and audits conducted by any
agency or business regarding the characteristics of
the National Security Agency (NSA) influent to the
Ft. Meade WWTP, and discharges from the Ft. Meade
WWTP outfalls 001 and 00l1A. All correspondence
generated by enployees of the U.S. Army, NSA, or
any other agency as a result of any of the
aforementioned reports, studies and audits.

nvironmental Crimes Conference _ July 1993 _ Buffalo. N.Y.
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All records, reports, and data used to prepare
records and reports as regquired by the Ft. Meade
WWTP National Pollutant Discharge and Elimination
System (NPDES) Permit, including records of all Ft.
Meade WWTP monitoring information including all
calibration and maintenance records and all original
strip chart recordings for continuous monitoring
instrumentation. The referenced records are to
include the date, exact place, time and individuals
who performed the sampling or measurement, dates
that samples were analyzed, names of individuals who
performed the analysis. The analytical technigue
or methods used and the results of such analysis.

For non-computerized documents, the time period
covered by this warrant is April 15, 1985 forward.
April 15, 1985 is the effective date of the
facility’s first National Pollutant Discharge
Elimination System permit.

All computerized data or information in any form
whatscever (e.g., hardcopy, on disks, in computer
hard drive) relating or referring to the operation
of the Ft. Meade Wastewater Treatment Plant. {The
warrant authorizes the searching authorities to off-
load in its entirety, all computerized data or
information from the computer system located in
Building 9581).

This warrant further authorizes the searching
authorities to photograph all cffice areas and the
laboratory area to preserve conditions as observed
at the time of the search.
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AFFIDAVIT

Your affiant is Special Agent GREGORY B. GROVES of the
Federal Bureau of Investigation (FBI), Baltimore Division,
Baltimeore, Maryland. The information set forth in this Affidavit
was determined as a result of my investigation, related by a
Maryfénd State Police Trooper and provided by other persons who
provided information to affiant as hereinafter noted. This
Affidavit is made in support of application for a search warrant
for all areas within the Fort Meade Waste Water Treatment Plant
(WWTP) Administration Building 9581, including but not limited to
the Laboratory, the Instrument Control Center, the office of JOEN
THOMAS, the office of RICH POND and all storage areas, desks,
filing cabinets, briefcases, and all other areas capable of
storing or concealing documents.

As noted, I am a Special Agent of the Federal Bureau of
Investigation assigned to the Baltimore Division. I am assigned
to investigate Environmental Crime and in this capacity I have
conducted numerous investigations involving vielations of the
Clean Water Act, including illegal discharges of pollutants to
navigable waters of the United States, and the review of records
which are required by the Clean Water Act permit system known as,
The National Pollutant Discharge Elimination System (NPDES).

The Clean Water Act, 33 U.S.C. 1251 et seg. as amended
establishes a regulatory control preogram for limiting discharges
of pollutants into the waters of the United States. The primary
tool for limiting water pollution is the issuance of permits

under the National Pollutant Discharge Elimination System. NPDES
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permits contain, in addition to effluent limitaticns, reporting

and record keeping provisions. NPDES permitees are required to
sample, analyze and report periodically as set forth in their
permit. All sample taking and analysis of samples is.to be done
according to approved procedures. NPDES permitees are regquired
to keep all records used in NPDES reports for three years. .
Reports filed pursuant to NPDES permits are known as Discharge
Monitoring Reports (DMRs).

The Search Warrant Application and this Affidavit are
predicated upon vioclations of the false statements aspects of the
Clean Water Act in that it is alleged that since 1987, records
and reports required to be maintained and submitted by the Fort
Meade WWTP have been knowingly falsified and monitoring devices
or methods reguired to be maintained under the .Clean Water Act
have been knowingly rendered inaccurate by the Fort Meade Waste

Water Treatment Plant superintendent.




PROBAB CAUSE

In November, 1989, the FBI, Baltimore, Marylandg,
received information from LARRY GRASSO, Trooper First Class,
Maryland State Police, assigned to the Maryland Attorney
General's Environmental Crimes Section, that he was investigating
allegations that records and reports required by the National
Pollutant Discharge and Elimination System (NPDES) permit at Fort
George G. Meade Waste Water Treatment Plant (WWTP) had been
falsified beginning in November, 1988 through March, 1989.

GRASSO told me that he had interviewed a number of past and
present emplcyees of the Ft. Meade WWTP who told him that RICH
POND, the Plant Superintendent, had knowledge of the
falsifications. GRASSO wrote in a report that LYNNE BOWLES,
former Fort Meade WWTP lab technician, told him that RICH POND
was promoted from a foreman position to Plant Superintendent
during December 1987.

During December, 1989, I interviewed MARLENE PATILIO,
Performance Audit Inspector, Maryland Department of the
Environment (MDOE). PATILIO's job with the MDOE is to au@it
reports, records and laboratory procedures to verify waste water
treatment plant compliance with NPDES permits. PATILLO conducted
a performance audit inspection of the Ft. Meade WWTP on Novenmber
17, 1988, at the request of FRANK CIURCA, Compliance Evaluation
Inspector, MDOE, due to CIURCA's suspicion that required testing
was being done improperly.

After her November 17, 1988, audit inspection, PATILLO

wrote "the analytical procedures were being performed improperly:
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the laboratory did not have a chemist currently employed and

there was strong suspicion that the tests were not actually being
performed at all." PATILLO told affiant, the NPDES permit for
Ft. Meade WWTP reguires testing for ammonia, total phosphorous,
organics, metals, Biological Oxygen Demand (BODg), fecal
coliform, total suspended solids, chlorine and dissolved oxygen.’
According to PATILIO, some of the tests were being conducted by
COMMONWEALTH LABS in Virginia for Ft. Meade. However, the Ft.
Meade lab was reportedly doing its own analysis for BOD, fecal
coliform, total suspended soclids, phosphorous, chlorine and
dissolved oxygen.

PATILIO noted that on November 17, 1988, the general
appearance of the Ft. Meade WWTP laboratory was of equipment that

hadn't been used in a while, dirty glassware, and everything

having remained untouched. Based on her visual observations, and ‘
expertise in auditing laboratories for compliance with NPDES

permit requirements, PATILLO concluded that required tests were

not being performed, therefore, any reports could be being

falsified.

PATILIO returned to the Ft. Meade WWTP on the eveﬁing
of November 21, 1988, and proceeded to the laboratory. She
checked the BOD incubator and found an insufficient number of
sample bottles. Without the correct number of bottles the test
results are invalid. PATILIO observed that the fecal coliform
bath was not on but petri dishes were on top of the incubator
showing no growth. PATILIO noted in her report that these same

petri dishes had been on top of the incubator on her November 17,

L,
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1988 inspection. According to PATILLO, valid tests for BOD and .
fecal coliform would not result from procedures she observed on
November 21, 1988. After her November 17 and November 21, 1988
inspections, she wrote no site complaints but decided to chuck
again later to confirm or deny her suspicions that test result
records were being falsified.

During March, 1989, PATILILO received a note from CIURCA
wherein he expressed concern again about the Ft. Meade WWTP
because data sheets for tests versx missing from the WWTP.

Failure to retain such records is a violation of the NPDES
‘permit. Also, during March 1%89, Mr. MING LIANG JIANG, Division
of Municipal Compliance, MDOE, told PATILLO that he received an
anonymous call that reported falsification of data by Mr. RICH
POND.

= On April 7, 1989, PATILIO performed ancther inspection
O of the Ft. Meade WWTP. Required reports were in order but..
required laboratory sheets, which are back up documentation for
completed tests and which must be retained in the laboratory,
were missing. During the April 7, 1989 inspection, an employee
at the Ft. Meade WWTP took PATILLO aside and whispered that she
was about two weeks too late indicating that something had'
recently been amiss with required records or procedures. PATILLO
did not have an opportunity to question the employee further.
During the April 7, 1989 inspection she spoke privately with JOHN
THOMAS, who was the newly assigned Utilities Branch Chief,
Department of Engineering and Housing (DEH), U.S. Army, Ft.

Meade. JOHEN THOMAS was RICH POND's supervisor at WWTP. PATILLO




told JOHN THOMAS that she suspected test data was being
falsified. JOHN THOMAS told her that he had the same suspicions
since no equipment or supplies were being used from wegk to week
in the laboratory. JOHN THOMAS told her that due to his
suspicions he was currently doing the tests himself ana trying to
hire a chemist. |

) After the April 7, 1989 inspection, PATILLO wrote no
site complaints about her findings because it appeared that JOHN
THOMAS was performing the required tests and taking care of the
problems.

While performing performance audit inspections at other
facilities after April 7, 1989, PATILLO began to hear from past
Ft. Meade WWTP employees that RICH POND reported numbers for
fecal coliform and BOD, tests that were not done and that samples
collected at Ft. Meade and the Naticnal Security Agency (MSA)
were poured out and replaced with tap water prior to being sent
to contract laboratories for analysis.

Oon October 3, 1989, PATILIC prepared a summary of her
inspection results at the Ft. Meade WWTP and noted allegations
that she had heard regarding falsification of data by RICH POND.
PATILIO referred the matter to the Maryland Attorney General'’s
Environmental Crimes Section.

on July 19, 1990, I interviewed ANDRE LYNNE BOWLES,
former chemist helper azt the Ft. Meade WWTP from April 1985
through August 1988. During this interview BOWLES said she
originally worked in the Ft. Meade WWTP and analyzed samples that

were either brought to the lab by plant operators or were
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gathered by BOWLES and the lab chemist, MICHAEL ROUSE. While
ROUSE was enmployed there was no problem with keeping lab supplies
which were necessary. During approximately August, 1987, ROUSE
went to work at NSA and was never replaced with another chemist.
BOWLES conducted all the lab analysis by herself wheﬁ ROUSE left.
During approximately December, 1987, RICH POND was promcted to
Plant Superintendent and she began having difficult§ getting lab
equipment, supplies and chemicals that were needed to properly
analyze samples. BOWLES recalled times when she filled out
requisition forms and several days later found the forms still
sitting on POND's desk.

BOWLES told me about an occasion when her ammonia
analysis kept producing figures ocutside of the parameters allowed
in the NPDES permit for Ft. Meade. It was an unusual occurrence
so she kept re-running this sample. Finally she concluded that
tests were valid and that the Ft. Meade WWTP was not in
compliance for ammonia content. BOWLES reported her findings on
the Daily Log Sheet and the Monthly Operating Report. BOWLES
recalls that FRANK CIURC2, the State of Maryland Inspector, cane
through the lab and noticed the ammonia violation. CIURCA asked
to see all the paperwork for all tests BOWLES ran but she could
only produce the last set because she had thrown the others away.
She recalled POND saying to CIURCA that he did not know why the

ammonia figures were out of line. She recalled CIURCA asking

POND if he was out of lime and POND said no. BOWLES said she did

not tell CIURCA the real reason the ammenia violation occurred

was that lime, a necessary chemical additive in the waste water

[_—
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treatment process, was solidified in its storage area and could

not be used. According to BOWLES, RICH POND knew there was a
problem with the lime.

BOWLES told me that she suspected RICH POND of
sabotaging the lab equipment. She recalled having problems with
the spectrometer but could not repair it because the spare parts
she kept in a laboratory drawer were missing. Subsequently,
BOWLES could not conduct phosphorous test for about a week so she
traveled to the Ft. Meade Water Plant and ran the tests there,
She recalled that RICH POND said one day that he would search for
the spare parts. POND went to a drawer where grease and rags
were kept and immediately found the spectrometer parts and
repaired the equipment. BOWLES suspected POND cof hiding the
spare parts so BOWLES could not repair her lab equipment. e

BOWLES told me that she quit her job in August, 1988 0
because she refused to work for POND any ionger. Prior to
leaving she left the lab refrigerator with a months supply of
material for phosphorus analysis. BOWLES said upon her departure
that this was all of the material on hand for the phosphorus
tests. After the one month supply was uééd, no t