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This, Issuein Brief

Performing Pretrial Services:;A Challenge in
the Federal Criminal Justice System.—Contend-
ing that “the Federal release and detention process is
far from routine and mundane,” author James R.
Marsh explains in depth the challenges Federal pre-
trial services officers face daily. He discusses the re-
sponsibilities inherent in pretrial services—to assess
the risks defendants pose, to complete investigations
and prepare reports for the court, and to supervise
defendants released pending disposition of their
cases—and the challenges that accompany such re-
sponsibilities.

A Sanction Program for Noncompliant Offend-
ers in the Distriet of Nevada.—When probationers
do not comply with the terms and conditions of super-
vision, probation officers must report the noncom-
pliant behavior and take steps to correct it. Author
John Allan Gonska describes how the U.S. probation
office in the District of Nevada addressed the issue of
noncompliance by creating a sanction program. The
author explains how the program was developed and
how it works, giving examples of violations and appro-
priate sanctions for them under the program.

Recruitment and Retention in Community Cor-
rections: Report From ¢ National Institute of
Corrections Conference.—With a changing work-
force and a changing work environment, how do com-
munity corrections agencies recruit and retain
qualified employees? The National Institute of Correc-
tions sponsored a conference to explore this issue with
a group of community corrections managers from
around the country. This article reports on the group’s
discussion—which focused on probation and parole
image, the recruiting market, qualifications, training,
and motivation—and offers the group’s recommenda-
tions.

Pretrial Diversion: A Solution to California’s
Drunk-Driving Problem.—Author Lea L. Fields ex-
plains how California currently has an array of pre-
trial diversion programs to address offenses ranging
from drug abuse to domestic violence to sexual moles-
tation but has no such program for drunk driving. The
author examines drunk-driving diversion programs in

Oregon and Monroe County, New York, explains the
benefits of these types of programs, and tells how a
diversion program for drunk drivers could be set up in
California.

The Continuum of Force in Community Superuvi-
ston.—In these times of increased emphasis on offender
control, some community corrections agencies may be
providing their officers with lethal weapons such as
revolvers and less-than-lethal weapons such as stun
guns and personal defense sprays with little or no guid-
ance as to when their use is appropriate. Author Paul W.
Brown stresses the importance of proper training and
describes the “continuum of force,” the primary tool for
providing guidance to officers in the use of force. He
explains how the continuum of force works, focusing
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Pretrial Diversion: A Solution to California’s
Drunk-Driving Problem

By Lea L. FieLps
Attorney at Law, San Diego, California

IVERSION IS defined as “the halting or sus-
Dpension, before conviction, of formal criminal
proceedings against a person, conditioned on
some form of counter performance by the defen-
dant.” Such counter performance involves attending
a program which may include treatment, counseling,
and other educational devices aimed at changing the
defendant’s behavior. The California Penal Code cur-
rently provides for numerous pretrial diversion pro-
grams. For example, a drug diversion program offers
a second chance to the experimental user who has
not yet become seriously involved with drugs. In ad-
dition to programs like this one, which are specifi-
cally provided for by the Penal Code, a statute
provides for the creation of additional programs.’
While a few states provide diversion for drunk driv-
ers, California does not. This raises the following ques-
tion: If the drug user can get a second chance in
California, why not the drunk driver? This article will
discuss pretrial diversion as it currently exists in
California, emphasizing the drug diversion program;
examine two diversion programs for drunk drivers
currently used in Oregon and in one New York county;
and propose that California use its statutory authority
to implement a drunk-driving diversion program of its

own.?

Pretrial Diversion in California

California defines pretrial diversion as “the proce-
dure of postponing prosecution of an offense filed as a
misdemeanor either temporarily or permanently at
any point in the judicial process from the point at
which the accused is charged until adjudication.”
California currently has specific statutes that set forth
pretrial diversion programs in the areas of drug
abuse,” domestic violence,® child abuse or sexual mo-
lestation,” and bad checks® and for defendants who are
retarded,’ traffic violators,'”” and physically abusive
parents.”! In addition, one section of the California
Penal Code provides for the creation of additional
diversion programs, as each individual county may
want to implement.'? This statute has been used to
create various programs throughout the state. For
example, San Francisco has developed a standard
program applicable to almost any misdemeanor of-
fense. In addition to general criteria which are applied
to all misdemeanor offenses, the San Francisco Pre-
trial Diversion Project provides. eligibility require-
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ments individually tailored to the specifics of each
offense. Misdemeanor offenses included in the San
Francisco Pretrial Diversion Project are battery'; as-
sault with a deadly weapon or force likely to produce
great bodily injury™; fighting, noise, offensive words®;
burglary'®; theft'’; shoplifting™; grand theft'®; receipt
of stolen property®; vandalism®; and disorderly con-
duct.? During one 12-month period,? the San Fran-
cisco Pretrial Diversion Project diverted over a
thousand cases.”

Pretrial diversion benefits both the system and the
defendant. Not only does pretrial diversion help alle-
viate crowded court calendars and clear jail space, but
it also provides defendants an incentive to stay away
from criminal activity during diversion and to change
their behavior.

California’s Drug Diversion Statute

A good example of pretrial diversion is California’s
drug diversion program. This program is designed to
identify the experimental or tentative user before he becomes
deeply involved with drugs, to show the user the error of his ways
by prompt exposure to educational and counseling programs in
his community and to restore him to productive citizenship
without the lasting stigma of a criminal conviction [and] this
quick and inexpensive method of disposition, when appropriate,
reduces the clogging of the criminal justice system by drug abuse
prosecution and thus enables the courts to devote their limited
time and resources to cases requiring full criminal processing. 5

To be eligible for drug diversion the defendant must
be charged with an offense of using or being under the
influence of limited amounts of certain controlled sub-
stances.” In addition, the defendant must satisfy a list
of criteria which favor the first-time offender.”” The
defendant may ask for diversion at any time before
trial begins, even after pretrial motions have been
argued.” The district attorney reviews the defendant’s
file to determine if the defendant meets the eligibility
requirements. If the defendant is eligible, the district
attorney must notify the defendant and the defen-
dant’s attorney.” If the defendant consents and waives
his or her right to a speedy trial, the court may sum-
marily grant diversion or it may forward the case to
the probation department, which investigates and de-
termines if the defendant would benefit from the di-
version program.® After it completes the
investigation, the probation department informs the
court and the court decides what program, if any, is
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appropriate, If the district attorney finds that the
defendant is not eligible to participate in the program,
the district attorney files a declaration with the court
which excludes the defendant® who is not entitled to
a hearing on the issue.*

Once the court has placed the defendant on diver-
sion, the court stays any pending criminal charges and
exonerates the defendant from paying any existing
bail.* The diversionary period lasts for a minimum of
6 months but no longer than 2 years. During this time,
the defendant must attend counseling sessions and/or
diversion classes supervised by the probation depart-
ment. The probation department files progress reports
with the court at least every 6 months. If the defendant
successfully completes the diversion program, the
court dismisses pending charges and deems the arrest
never to have occurred.’® The divertee may indicate in
response to any question concerning his or her prior
criminal record that he or she was not arrested or
diverted for the offense.* If the defendant does not
successfully complete the program, the court rein-
states the original charges and sets trial.

If a first-time drug user can get a second chance in
California, why not a first-time drunk driver? Other
states have pretrial diversion programs for drunk
drivers. The Oregon pretrial diversion program for
drivers convicted for the first time of Driving While
Under the Influence of Intoxicants (DUII) is an exam-
ple of such a program.

Oregon’s DUII Diversion Program

Since 1981 Oregon has had a pretrial diversion
program for first-time DUII defendants. This program
is currently the only pre-conviction diversion program
for drunk drivers in the United States. The program
is intended for people charged with DUII who have a
satisfactory prior driving record and who pose little
risk of damage to others or property.*®

The person charged with DUII has three options
available when arraigned: (1) plead guilty or no con-
test; (2) plead not guilty; or (3) petition for entry into
the DUII diversion program. During the first 14
months that the diversion program existed, 12,291
Oregonians chose the program instead of facing the
DUII charge.” This figure represented 80 to 90 per-
cent of all first-time defendants who were eligible for
the program at the time.* The Motor Vehicles Divi-
sion, which monitors the recidivism rate among DUII
offenders, indicated that only 127 of the first 12,291
diversion participants were subsequently convicted of
DUIL® This figure represents a mere 1.1 percent
recidivism rate among the diversion participants for
that period.* This low rate of recidivism is impressive
considering the fact that out of 4,505 drivers convicted
of DUII in 1980 before the diversion program was

available, 214 (4.8 percent) were subsequently con-
victed again in the same year.”

Oregon’s pretrial diversion program for first-time
DUII defendants is essentially self-sustaining. The
participants pay the state, the court, and the agency
or organization providing the diagnostic assessment.
Court administration costs are paid out of the state’s
public funds created by property and state income
taxes. In 1981, when the diversion program was first
implemented, the average diversion filing fee paid by
an offender was $274. Out of that, $100 went into an
indigent fund to pay for offenders who could not afford
the fee. It was anticipated at the time the fund was
created that one-third of the people opting for diver-
sion would be indigent.”? Although the diversion filing
fee has risen over the years,” a portion of it is still
placed in the indigent fund. Funds to cover the cost of
indigent offend .~s have always been adequate.**

To enter into the pretrial diversion program, the
defendant must agree to follow certain conditions and
waive specific constitutional rights.*® The agreements
used vary slightly throughout the state. A typical
agreement requires the defendant to attest that; (1) he
or she has no charge of DUII on the date of the present
offense or within 10 years before the date of commis-
sion of the present offense; (2) he or she is not partici-
pating in a diversion program or any similar alcohol
or drug rehabilitation program on the date of commis-
sion of the present offense or within 10 years before
the date of commission of the present offense had not
so participated; (3) he or she has not been convicted of
murder, manslaughter, criminally negligent homicide,
or assault resulting from the operation of a motor
vehicle; (4) that the present DUII incident did not
involve a reportable accident’; or (5) the date of com-
mission of the offense for which the agreement is
petitioned is later than November 1, 1981. The defen-
dant also has to agree to: (1) complete, at the defen-
dant’s expense, a diagnostic assessment to determine
the possible existence of an alcohol or drug abuse
problem®’; (2) complete the program of treatment in-
dicated as necessary by the diagnostic assessment®;
(8) not use intoxicants in conjunction with the opera-
tion of a motor vehicle®; (4) keep the court and the
Motor Vehicles Division advised of current mailing
and residential addresses at all times during the di-
version period®®; (5) waive any former jeopardy rights
under Federal and state constitutions; and (6) pay the
diversion filing fee.*

One interesting aspect of the Oregon DUII diversion
program is what happens to the defendant’s driving
record when he or she enters the program. Carl R.
Amala describes the process as follows™: When the
Department of Motor Vehicles receives information
that an individual has entered the program, the letters




22 FEDERAL PROBATION

“DIVR” are entered on the individual’s permanent
driving record. The entry also includes the individual's
entry date and projected termination date in the pro-
gram. If the person successfully completes the pro-
gram, the DIVR notation remains on his or her record.
If the person is withdrawn from the program, either
because the person was not initially eligible or failed
to comply with the terms of the diversion agreement,
either the DIVR entry is changed to reflect the convie-
tion® or, if the individual is found not guilty, the DIVR
is deleted from the individual’s record.* This informa-
tion becomes crucial if the persoxn is later arrested on
an alcohol-related charge. If the individual is ever
charged with another DUII, law enforcement officials
quickly will be able to determine whether or not the
person ever participated in the diversion program
within the statutory 10-year period.”

In 1983 the Oregon Legislature received pressure
from Mothers Against Druak Driving (MADD) and
other organizations to enact tougher drunk-driving
laws. The legislature closely reviewed several loop-
holes in the statute and put into effect a revised
statute.’”® One of the 1983 amendments to the statute
states that the court “shall” terminate the diversion
agreeruent if the diversion participant fails to fulfill
the terms of the diversion agreement.”” A diversion
agreement is often violated when the defendant is
charged with DUII even if the defendant is later found
not guilty of the new offense.”® Further, any use of
intoxicants in conjunction with the operation of a
motor vehicle may violate a particular diversion agree-
ment.”® Therefore, if a defendant were charged with
DUII but later found to have a blood alcohol level
below the required amount for the charges, the defen-
dant’s diversion agreement would still be violated
because the defendant was under the influence of
intoxicants.

Whether or not the DUII diversion program is right
for a particular person depends on several factors.*
The costs of the program, both financial and non-
monetary expenses, should be balanced against the
benefits that can be derived from diversion. In addi-
tion to the financial expense, the offender must con-
sider the time required to participate in the diversion
program. Some individuals may find that participa-
tion in the diversion program is not cost effective
because of the time involved. The program itself lasts
1 year in addition to the actual treatment time. The
treatment a participant receives is determined by the
evaluators of the program.

These two costs should be weighed against the bene-
fits derived from entering and completing the pro-
gram. Avoiding increased insurance rates is one
possible benefit, Since the DIVR entry is on the diver-
sion participant’s driving record, the driver’s insur-
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ance company may find out aboutit and raise the driver’s
rates.” On the other hand, the conviction of DUII re-
quires the defendant to fill out a form®® which guarantees
that the insurance company will find out about the
offense. This usually results in the insurance company
cancelling the person’s policy or drastically increasing
premiums,

Another benefit to diversion is that the person’s record
will not include a conviction. The stigma of a DUII
conviction on one’s driving record may have a serious
effect on one’s life, including the chances for future
employment. Because the option for diversion is pretrial,
successful completion of the program allows the individ-
ual to report honestly to future prospective employers
that he or she has never been convicted of a crime.*

Afurther benefit to consider is lack of a license suspen-
sion.** A person in Oregon who is convicted of DUII faces
a mandatory 1- to 3-year license suspension. The diver-
sion participant does not face any license suspension.”
When some potential diversion participants weigh these
factors and possible consequences of participation in the
diversion program, they may conclude that it is simply
not worth their time or expense.

Mothers Against Drunk Driving (MADD) typically
supports strict penalties for drunk driving and op-
poses any legislation that lets the drunk driver off in
any way. Nevertheless, the Oregon MADD chapter
generally encourages the diversion program as it cur-
rently exists.” The state chairperson for MADD-Oregon
stated that since the majority of drunk drivers are
“social drinkers” and first-time offenders, diversion
“wakes up” the drunk driver before he or she becomes
a “problem drinker” and a repeat drunk driver.” How-
ever, there are still parts of the diversion program
which MADD would like to improve. One of these is
the occasional abuse of judicial discretion. Even with
the 1983 amendment, MADD has found that a sympa-
thetic judge often will give a defendant who has failed
to complete the program successfully a second chance
to complete it. MADD-Oregon contends that an unsuc-
cessful participant in the program should be sent to
trial, as the statute provides.®

Under the Oregon drunk-driving statute a person
never has to enter a guilty plea before entering the
program, MADD-Oregon is currently in the process of
submitting to the legislature a bill which would re-
quire the defendant to enter a guilty plea before enter-
ing the program. This, MADD believes, would create
an even greater incentive to the defendant to complete
the program successfully and would prevent judges
from leniently offering the defendant a second
chance.®

In 1989 the Northwest Professional Consortium for
the Oregon Traffic Safety Commission evaluated the
effectiveness of the diversion program.”” The study
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compared recidivism for a randomly selected sample
of 1987 DUII defendants who were diverted and a
randomly selected sample of 1987 DUII defendants
who were convicted.” The results suggested that de-
fendants who were diverted bad a lower recidivism
rate than defendants who were convicted.

There are two key differences between the diversion
process and the conviction process for a first-time
drunk driver. First, divertees are evaluated and re-
ceive treatment sooner tharn convicts because convicts
mmust wait for a trial date and can only proceed to
evaluation and treatment at the conclusion of the trial.
Second, convicts are tried and receive judicial sanc-
tions consisting of community service or jail time,
whereas divertees who complete diversion do not re-
ceive sanctions.”

Even the harshest of critics of the diversion process
can see the benefit to divertees of quicker evaluation
and treatment. For example, consider the conse-
quences for a drunk driver who is not offered an
opportunity for diversion. The person’s license would
be suspended while he or she is awaiting a trial date.
The trial date may take 6 months to 2 years depending
on the court’s backlog. Meanwhile, the average defen-
dant is still going to drive despite the suspended
license, and if the defendant is a habitual or problem
drinker, chances are good that he or she will be ar-
rested again for DUIL. When the defendant is finally
brought to trial and convicted, his or her sentence will
most likely include jail time, judicial sanctions, and
possibly a treatment program. In contrast, offering
diversion to the defendant makes treatment available
almost irnmediately because there is no delay for a
trial.

In 1992 the Traffic Safety Division of the Oregon
Department of Transportation evaluated the state’s
traffic situation and found the following. After 11 years
of using diversion, the fatal and injury accident rate™
had declined from 1.15 to 0.78; nighttime fatal and
injury accidents had declined by 42.8 percent; the
percentage of fatalities that were determined to be
alcohol-related had decreased from 50.9 percent to
43.5 percent; and the DUII arrest rate from the state
had decreased from 1,042.3 to 869.7 per 100,000 popu-
lation.™ Given the decline in injury and fatality rates
caused by auto accidents during the time that pretrial
diversion has been in effect, it is reasonable to believe
that a correlation exists between the two.

DWI Pretrial Diversion in Monroe County,
New York

Monroe County, one of the largest counties in New
York, has a drunk driver diversion program which is
very different from that used in Oregon. Unlike the
program in Oregon, it is not for the first-time offender

but for the second-time offender. Monroe County will
not take the first offender because of the service and
cost involved.™

Under New York State law, a second arrest for Driv-
ing While Under the Influence (DWI)"® within 10 years
of a DWI conviction is a felony charge. According to the
Pretrial Services Corporation of the Monroe County
Bar Association, the district attorney initially offered
no reductions on the first DWI, so it took only a few
years of this strict enforcement policy before offenders
who were more than social drinkers began to reappear
in the system.” By 1979 the tremendous increase in
felony DWI arrests overwhelmed the entire criminal
justice system.” Then the district attorney turned to
the pretrial diversion program.”™ The Pretrial Services
Corporation of the Menroe County Bar Association has
operated this felony DWI diversion program ever since
then. Hundreds of DWI defendants have received serv-
ices that offered them the opportunity to resolve their
alcohol abuse problem and reduce their pending crimi-
nal charge.” The objectives of the pretrial diversion
program are:

1) to provide defendants with an opportunity to change their
behavior by actively participating in treatment; 2) to reward the
Jefendants for successfully completing diversion by allowing
them to plead guilty to a reduced charge of DWI as a misde-
meanaor, thereby avoiding a felony conviction; and 3) to interrupt
the defendants’ pattern of arrests by attempting to prevent any
future involvement with the law.

The Pretrial Services Corporation of the Monroe
County Bar Association describes the operation of the
program as follows.® All felony DWI files are initially
screened by the district attorney’s DWI Bureau. De-
fendants involved in serious personal injury accidents,
or those with extensive criminal or motor vehicle of-
fense records, are excluded from consideration. All
others are notified through their attorney that they
have the option of participating in the diversion pro-
gram. A pretrial diversion counselor then interviews
the defendant to assess the extent of treatment needed
and whether the person would even benefit from di-
version. All clients accepted into the program must
immediately surrender their driver’s license for 1 year
and agree to comply with a treatment plan and waive
their right to a speedy trial. The client must then sign
a eontract which states that he or she agrees to abide
by the terms of diversion. The lower court judge ad-
journs the case for at least 6 months after receiving
the signed contract. During the adjournment, the di-
version counselor closely monitors both the client and
the treatment program. At the end of the period, the
counselor makes a termination recommendation to the
court based on the ¢lient’s demonstrated behavior
change and attitudes related to drinking. Favorable
recommendations resultin a misdemeanor DWI plea,
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while unfavorable termination results in prosecution
of the felony DWI.

The Monroe County Pretrial Diversion Program was
created and is funded by STOP-DWI, a program which
educates New York communities about the dangers of
driving under the influence of alcohol and drugs. The
program also provides funding to groups and organi-
zations engaged in activities promoting alcohol and
drug traffic safety.®> STOP-DWI is supported entirely
by local fines collected from drunk and drugged driv-
ers. There has been much interest in determining the
program’s effectiveness in reducing future DWI ar-
rests. In 1987 the Pretrial Services Corporation of the
Monroe County Bar Association evaluated partici-
pants who had completed the program in the first 3
years of its existence, 1981-83. The results showed
that successful completion of the program signifi-
cantly reduced recidivism.*

In 1992 the Monroe County Public Safety STOP-
DWI Program conducted a study to determine the
effects of the pretrial felony DWI diversion program.®
This study revisited the earlier study population, to
follow rearrests over a much longer period of time, and
examined a new population of participants who had
contact with the program between 1984 and 1987.%°
Two changes had taken place in the program over the
years: more clients had been accepted into the pro-
gram® and there had been an expansion of services
and positive changes in the therapeutic approach to
alcohol-dependent clients in the 1980’s.® Both of these
changes were taken into consideration by the Monroe
County Public Safety STOP-DWI Program in evaluat-
ing the program’s effectiveness.

The study first focused on a population of 580 clients
who had initial contact with the program between
January 1981 and December 1983.% Of those clients,
307 were favorably terminated from the program, 148
were unfavorably terminated, and 125 were not ac-
cepted for the diversion services.”” The study moni-
tored rearrests over a period of 36 months after
termination from the program or, in the case of those
clients not accepted, from the point of last contact with
the program.” The long-term study findings are shown
in table 1:

TABLE 1. PERCENTAGE OF CLIENTS REARRESTED

% Arrested in 0-36 % Arrested in
Months 0-108 Months
Favorably 111 23.1
Terminated
Unfavorably 17.6 31.1
Terminated
Not-Accepted in 23.2 34.4
Program
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The recidivism rate for the unfavorably terminated and
unaccepted clients appeared to be highest within the
first 8 years after conviction.”

The 1992 study then focused on those seen by the
program between January 1984 and December 1987.%
Ofthe 770 clients in this group, the favorably terminated
clients numbered 519, while the unfavorable group in-
cluded 118 and the not accepted group numbered 133.%
The rearrest rates for favorable terminations were found
to be comparable to those found in the earlier study: 9.2
percent were rearrested within 36 months of program
completion.”® The unfavorable termination group had a
15.9 percent rearrest rate for the same period.*® Finally,
the not accepted group had a rearrest rate of 19.4 per-
cent, more than double the rate of the favorable termi-
nation group.”

In addition to the higher rates, the unfavorable and
the unaccepted groups were rearrested within a signifi-
cantly shorter period of time, averaging 13.3 and 12.3
months respectively.”® In comparison, those clients who
successfully completed the program aad who were later
rearrested averaged 20.3 months to rearrest.*

The success of this pretrial diversion program is due
in part to the ongoing relationship between the pre-
trial diversion counselor, the defendant, and the direct
treatment process. Further, the program forces the
defendant into treatment that he or she would not
otherwise have sought because most drinkers will not
admit to needing treatment.'® Most defendants enroll
in pretrial diversion not because they want treatment,
but because they want to avoid a felony criminal
record.

Participation in the program is also compelled by the
fear of license suspension. Since defendants are re-
quired to surrender their driver’s licenses for a 1-year
period when they sign the pretrial diversion contract,
“the loss of personal freedom and mobility forces them
to restructure their lives.”™ Although many other
states, including California, revoke a defendant’s li-
cense, such action is not coupled with a diversio.:
program. Because the two evenis are coupled in Mon-
roe County, the defendant has more incentive not to
drive: if caught, he or she will be dropped from the
diversion program and face a felony conviction.

The fear of a felony conviction is a final reason for
the program’s success.'” This fear stems from the
person’s desire not to be labeled a “criminal” or “bad.”
A felony conviction is a stigma that lasts a lifetime. It
requires not only a mandatory jail sentence,'® but a
loss of other freedoms including the rights to vote,
have a passport, register guns, hold public office, get
licensed in certain professions, and hold certain
jobs.'®

In general, the Monroe County Chapter of MADD is
pleased with the Felony Pretrial Diversion Pro-
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gram.’”® However, one of MADD’s complaints about
the Felony Drunk Driving Program is that often the
DWI charge is plea bargained down to a lesser
charge.'® MADD complains that when this happens,
defendants are not offered diversion because the lesser
charge does not include the diversion.’®’ Although
generally the pretrial diversion process is considered
a good one, MADD thinks it should be handled more
consistently.'® Consistency will only occur if plea bar-
gaining is prohibited.

The district attorney’s office counters MADD’s com-
plaint by stating that it strictly follows certain guide-
lines in determining whether or not to offer a plea
bargain.’® If the person’s blood alcohol level is below
0.12 percent, there are no aggravating circumstances,
the person agreed to take the breath test, and he or
she generally has a clean record, the district attorney’s
office will usually reduce the charge.® If the blood
aleohol level is above 0.12 percent, the district attor-
ney’s office may reduce the charge if: (1) a significant
probable cause problem exists, (2) the situation is one
in which the person’s employer would be required to
fire the person due to the felony conviction, or (3) the
person has a severe or terminal illness.’™

Pretrial Diversion for DUI Offenders in
California

If California finds it necessary to provide diversion
for drug users, why not for alcohol users as well?
Alcohol is a drug. Therefore, it follows logically that
those who drink should not be treated any differently
than those who tzke illegal drugs. Casualties that
occur in California annually as a result of drunk driv-
ers are not diminishing despite the enforcement of
harsh sentencing procedures. The success of the Ore-
gon and Monroe County drunk-driving diversion pro-
grams shows that diversion can be another way to get
the drunk driver off of the street. Creation of a pretrial
diversion program for drunk drivers in California
makes sense.

Who Are the Drunk Drivers?

There are more than 146 million licensed drivers in
the United States.® About 1.3 million, or almost 1
percent, are arrested yearly for driving while intoxi-
cated.™ In 1991 an estimated 19,900 persons died
nationwide in alcohol-related traffic crashes, consti-
tuting 48 percent of total traffic fatalities.”™* Although
the problem drinker is particularly responsible for the
majority of alcohol-related crashes,'® drunk drivers,
whether social drinkers or problem drinkers, gener-
ally are or will become repeat DUI offenders. Many
retain their licenses and continue to drink and drive
while on probation. Others drink and drive after their
licenses have been suspended or revoked.

The number of people killed in alcohol-related
crashes in California has decreased 15 percent since
administrative license revocation (ALR) and the lower
(0.08 percent) blood alcohol content (BAC) laws went
into effect in 1990. ALR allows police officers to confis-
cate the license of a drunk driver at the time of the
arrest so that he or she immediately experiences the
consequences of his or her actions. Currently 29 states
have an ALR provision because it has proven to be one
of the most effective methods for reducing drunk-driving
crashes.”® During California’s first year of enforcing
ALR, more than 280,000 licenses were administra-
tively suspended by the Department of Motor Vehi-
cles."” Nevertheless, during a 1-year period ending in
June 1991, 2,120 Californians were killed in alcohol-
related crashes™® and 59,091 people were injured.’®
These statistics indicate that something more must be
done to control the problem of drunk driving in Cali-
fornia, Pretrial diversion may be the answer.

Alcoholism Can Be Treated

California’s current drunk-driving laws are aimed
toward punishment and deterrence. Much of this leg-
islation has been promoted by MADD. The mission of
MADD is to stop drunk driving and to support its
victims.”®® During its 10th anniversary in 1990,
MADD renewed its focus on two primary goals: aiding
the victims of alcohol and other drug-related crashes
and reducing the incidence of impaired driving.'®
MADD chapters work diligently to accomplish goals
on the state level. Since 1981 more than 1,200 state
laws have been passed as a result of MADD’s efforts.'®

A driver convicted of Driving While Intoxicated
(DUI) in California may receive a variety of stiff pun-
ishments including county jail; state prison; fines and
penalty assessments; drinking and driving treatment;
vehicle impoundment or forfeiture; license restriction,
suspension, or revocation; ignition interlock; and pro-
bation.'® Another term which has been imposed quite
frequently recently is the MADD Victim Impact Panel.
These panels are composed of three or four victims of
drunk-driving crashes who tell their stories to defen-
dants, The goal of the program is to enable defendants
to understand their crime from the victim’s perspec-
tive and thus to choose never again to drink and drive.
Although the Victim Impact Panel has an obvious
emotional effect on the attendees, to date no study has
assessed its success.”™

In 1991 William N. Evans conducted a study evalu-
ating seven anti-drunk-driving laws.'® He examined
preliminary breath tests, sobriety check-points, no-
plea-bargaining provisions, mandatory jail sentences,
open-container laws, and administrative license sanc-
tions. None of these measures, with the possible ex-
ception of breath tests and sobriety check-points, had
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any effect on motor-vehicle fatalities.'®® These drunk-
driving laws are ineffective because they do not reach
the crux of the probiem: the behavior of the drunk
driver. Aleohol, like illicit drugs, can become an addic-
tion, and addiction can only be controlled by treating
- the addict, not by creating more laws.

As the 1989 Northwest Professional Consortium
study of the Oregon program indicated, those persons
who diverted had a lower rate of recidivism compared
to those convicted because they received treatment
earlier. Those convicted would have to wait months for
trial. In the meantime, those with a real alcohol prob-
lem would still drive despite their suspended licenses,
thus risking another DUL In California once a defen-
dant gets to trial and is convicted, the sentence re-
ceived may not even include probation. If it does not
include probation, the drunk driver will not receive
any treatment as part of the sentence. If probation and
treatment are received, the treatment currently im-
posed at sentencing is quite minimal and does not
include an ongoing relationship with a treatment
counselor.

For example, in San Diego County those currently
convicted of a first DUI cffense will participate in an
alcohol counseling and education program primarily
given in a classroom setting. There are only three
face-to-face contacts with a counselor.'® This minimal
treatment is the primary response to DUI offenses
because there are just not enough police force, judici-
ary, or jail space to enforce increased penalties. As a
result, the public perceives that the laws will not be
enforced.’®

The person who drinks and chooses to drive will
continue to do so because either that person believes
he or she will not get caught, or, if caught, he or she
will not be severely punished. The unsupported threat
of increased penalties is not sufficient to achieve long-
term changes in habitual drinking and driving behav-
ior.”® Experts believe that the prospect of jail time or
ioss of a driver’s license may be effective in getting the
attention of the habitual drunk driver who has never
been caught, “but unless treatment is available to
capitalize on this attention, powerful habits will re-
emerge as the memory of punishment fades.”™ If
California is already using rehabilitation instead of
retribution for the drug abusers, California should be
using it for the alcohol abuser.

On June 13, 1993, the National Chapter Board of
Directors of MADD passed a resolution opposing di-
version programs for DUT offenses.”® This resolution
is contradictory to the mission statement of MADD,
which includes the goal to stop drunk driving. The only
way to stop drunk driving is to change the driver’s
behavior, which is not accomplished by merely the
enforcement of strict penalties.”” As stated above,
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both the Oregon and the Monroe County, New York,
MADD chapters have seen the benefits of diversion
programs. Considering the low rates of recidivism
resulting from both programs, it is surprising that
MADD would oppose a program that would keep
drunk drivers off the road.

How the Program Should Be Set Up

The goals and procedures in a diversion statute for
DUI drivers would be similar to those in the analogous
drug abuse statute. The statute would identify the
experimental or tentative drinker before he or she
became seriously involved with alcohol; treat the alco-
holic by promptly enrolling him or her in educational
and counseling programs in the community; and re-
store the alcoholic to productive citizenship without
the lasting stigma of a criminal conviction.

Offering diversion to first-time drunk drivers rather
than sending them to trial has clear benefits. Early
treatment of first-time drunk drivers increases the
chances of changing their behavior before they go back
on the street, on a suspended, revoked, or renewed
license, and kill themselves or others.

California could follow the process already used for
the drug diversion statute. As to the particulars spe-
cific to drunk driving, California has two excellent
models to follow with the Oregon and Monroe County
programs. The indigent fund and DMV entry system
used in Oregon are good recommendations: because
they ensure access to the program and efficient detec-
tion of repeat offenders. California can also learn from
these two programs’ mistakes. For example, the pro-
gram should ensure consistency by limiting plea bar-
gaining and judicial discretion in allowing the
defendant who does not successfully compiete the pro-
gram to get another chance. The fact that the local
chapters of MADD where these programs are being
implemented have generally accepted the programs
speaks favorably about their success. Both diversion
programs meet MADD’s mission because they both
contribute to reducing the incidence of drunk driving.

Finding treatment programs to handle the diverted
defendants is not a problem. Treatment programs are
available to handle the treatment and counseling as-
pects of any type of diversion program. Through the
use of questionnaires and existing testing techniques,
treatment providers can determine appropriate levels
of treatment for diverted drunk drivers. In fact, some
of these programs are already handling drug diversion
cases.'®

Some might argue that California has just too many
first-time drunk drivers to handle a program similar
to Oregon’s. Due to California’s size and the number
of drunk drivers in the state, the cost of creating a
pretrial diversion program for first-time drunk drivers
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may be financially and administratively impossible at
this time. But this argument must be weighed against
the savings that would accrue by keeping first-time
drunk drivers out of courtrooms and jails now and by
preventing them from returning in the future. This
will not happen if they do not get the treatment they
need to change their behavior. Even if these argu-
ments preclude diversion for first-time drunk drivers,
California should at least explore treatment of second-
time offenders.

Whether California decides to choose to divert the
first- or second-time offender, certain factors are com-
mon to both the Oregon and Monroe County programs
which must be maintained: (1) the defendant signs an
agreement agreeing to the terms of the program; (2)
defendants are evaluated to determine treatment
needs; (3) defendants are carefully monitored; (4) the
program is paid for by the defendant, either directly
or indirectly; (5) the defendant is not released until
authorities determine that the defendant has suffi-
ciently completed the program; and (6) if the defen-
dant does not successfully complete the program, he
or she faces a conviction.

The Foundation for Traffic Safety proposes that
other factors must also be considered.'® The duration
of the treatment must be long enough to change the
client’s attitude and behavior while the client is still
in the program,. Alcohol abuse and intoxicated driving
are habits which are difficult to break. Therefore, the
client must practive alternative behavior until it too
becomes habitual. This would mean a minimum treat-
ment duration of 6 months, not 3 as it currently
stands.'® Also, the program must include goals beyond
merely avoiding future DUT’s.”*® These include helping
the clients understand the possible risks and damages
of alcohol abuse in their lives, focusing on how drink-
ing and driving are counterproductive.” Further-
more, the program must be able to accommodate
different types of drinkers, for example, the social
drinker and the heavy drinker.”® Finally, treatment
must include training in problem-solving so that cli-
ents are prepared to handle the unanticipated chal-
lenges they encounter after concluding treatment,
calling for the client to assume responsibility for self-
monitoring and for seeking help to deal with any
future manifestations of alcohol abuse. Such training
should be given in a direct treatment process.’® Also,
MADD would suggest that the Victim Impact Panel
become a part of the program due to the apparent
success of the panel.™°

Conclusion

Recent statistics indicate that drunk drivers are a
problem in California. Under current law, those ulti-
mately convicted of DUI may receive treatment, but

by then it is often too late because the driver has
already been charged with another DUT offense.

Creating a pretrial diversion program for drunk
drivers in California would protect citizens from un-
necessary intervention of the eriminal justice system,
reduce court congestion and criminal justice costs,
reduce crime, and improve the quality of justice.

Oregon and Monroe County, New York, provide us
with examples of how a successful diversion program
for drunk drivers could be set up. Considering the low
rates of recidivism exhibited in both programs and the
support the programs receive from local MADD chap-
ters, there is no reason why California should not
adopt a similar program, A pretrial diversion program
for drunk drivers would benefit both the drinker and
the public in the long run by keeping drunk drivers off
the street.
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