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Highlights 
NU's initiative to examine the impli­
cations of the Americans with Dis­
abilities Act (ADA) and other civil 
rights laws for State and local crimi­
nal justice agencies was created to 
foster understanding of these laws, 
their effects on the criminal justice 
field, and the opportunities they of­
fer. This Research in Action, fifth in a 
series, is designed to explain the ef­
fects of various employment discrimi­
nation laws on the criminal justice 
system. It focuses on those Federal 
statutes that directly impact the 

.i9hts of criminal justice employe€,5. 

Highlights include: 
• Federal laws relating to equal em­
ployment opportunity prohibit dis­
crimination on the basis of race, 
color, religion, sex, age, national ori­
gin, or disability. However, they al­
low exclusion of members of a 
protected class if there is a "bona 
fide occupational qualification" 
(BFOQ), I.e., a valid job-related re­
quirement that is necessary to nor­
mal business operation. 

• At least three Federal laws-Title 
VII of the 1964 Civil Rights Act, the 
Equal Pay Act of 1967, and the Preg­
nanej Discrimination Act-prohibit 
sex discrimination. Except in rare in­
stances, employers are required to 
ignore gender when hiring or pro­
moting; provide equal pay to all em­
ployees (absent certain circum-

.stances), regardless of gender; and 
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Civil Rights and Criminal Justice: 
Employment Discrimination Overview 
by Paula N. Rubin 

Every day criminal justice professionals 
are confronted with civil rights issues 
both in their internal operations and in 
their dealings with the general public. 
You may have seen these stories: 

• A police chief in a medium-sized city 
promised to "deal quickly with five 
white officers suspected of beating a 
black pl· :nclothes offieer stopped for 
having an expired license on his police­
issue undercover truck."l 

• Two women police officers who were 
sexually harassed by male coworkers 
were awarded more than $3 million.2 

o "A Federal appeals eourt in San Fran­
cisco ruled that random, clothed-body 
searches of women prisoners-including 
of their breast and genital areas-by male 
guards at a ... prison violated the 
Constitution's prohibition against cmel 
and unusual punishment."a 

Kno¥1iedge of the laws affecting civil 
rights issues is an essential first step to­
ward managing an increasingly diverse 
workforce. This Research in Action re­
port, the fifth in a series published by 

NIJ, expands the discussion to include not 
only the Americans With Disabilities Act 
(ADA), but also other Federal statutes that 
have a direct impact on the civil rights of 
criminal justice employees. 

The laws: a quick overview 

Federal laws relating to equal employment 
opportunity make it illegal to discriminate 
on the basis of race, color, religion, sex, 
age, national origin, or disability. Under 
these laws (see "The Relevant Statutes"), 
criminal justice agencies may not deny 
members of these protected classes equal 
access to or enjoyment of the privileges 
and benefits of employmt::nt. "Equal ac­
cess" applies to recruj~ing, screening, in­
terviewing, and hiriag employees, as well 
as promoting employees and providing em­
ployee benefits. 

A member of a protected class is not auto­
matically protected, however. It is not al­
ways illegal to deny members of these 
groups equal employment opportunity. In 
the context of hiring and referrals, the laws 
allow exclusion of members of a protected 
class if there is a "bona fide occupational 
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treat pregnancy the same as any other 
temporary disability, 

.. The Family Medical Leave Act re­
quires employers to provide 12 weeks 
of unpaid leave for employees to care 
for a newborn, adopted, or foster child 
or a spouse, child, or parent with a se­
rious health condition. 

.. Courts have found that certain ex­
ceptions may exist that permit religious 
"discrimination," e,g., a religious insti­
tution may require an employee to 
have a particular religious affiliation if 
the job is clearly related to the affilia­
tion-a church administrator, for 
example. 

.. To comply with laws that prohibit 
discrimination on the basis of national 
origin, criminal justice agencies should 
avoid height and weight requirements 
that are not related to job perfor­
mance; ensure thdt employees who 
speak with an accent are given equal 
access to promotions and benefits; and 
prohibit ethnic slurs or verbal or physi­
cal abuse of employees based on their 
national origin or citizenship status. 

.. To qualify under Title I of the Ameri­
cans With Disabilities Act (ADA), a job 
applicant or employee must be able to 
perform the essential functions of the 
job, with or without a reasonable ac­
commodation. 

Ii Although Federal law prohibits age 
discrimination against persons 40 years 
or older, it does not restrict criminal 
justice agencies from imposing mini­
mum age requirements for officers. 

These issues and their implications are 
detailed in this Research in Action. 

----_ .. _----

qualification" (BFOQ), that is, a valid 
job-related requirement "reasonably 
necessary to the normal operation of that 
particular business."4 In other words, 
valid job requirements that tend to 
eliminate members of a protected class 
may still be permissible if the require­
ments are BFOQ's. However, the laws 
allow no BFOQ's based on race, and 
those BFOQ's predicated I)n sex are very 
rare. So, for example, it may be a legiti­
mate BFOQ that restroom attendants in 
women's rooms be female and attendants 
in men's rooms be male. 

Sex discrimination: the basics 

Title VII of the Civil Rights Act of 1964 
prohibits employers with 15 or more em­
ployees from discriminating on the basis 
of sex. This prohibition relates to issues 
of gender and not sexuality issues such 
as homosexuality or transsexualism. 
BFOQ's for sex are very rare, Examples 
include actors, models, and restroom at­
tendants, each of whom is usually re­
quired to be a specific gender to qualify 
for a specific job. 

Criminal justice agencies should con­
sider taking the following actions, if they 
have not already done so: 

.. Eliminate separate tracks for promo­
tion and advancement. 

.. Eliminate separate advertising based 
on gender, unless a BFOQ is applicable. 

.. Eliminate salary and advancement cri­
teria based on "head of household." 

.. Eliminate stereotypical limitations on 
job requirements, such as ability to lift a 
minimum amount of weight, unless a 
BFOQ is applicable. 

.. Eliminate policies designed to be pa­
ternalistic or protective of women. 

[J Ii 2 MD 

An example of a paternalistic or pro tec- e 
tive policy is illustrated in the case of 
United Aulo Workers v. Johnson Controls, 
Inc. 5 In that case, the United States Su­
preme Court unanimously held that em­
ployers may not bar women from jobs 
that might be hazardous to unborn chil-
dren. The company policy Ih~t excluded 
women of child-bearing age from jobs 
that entailed exposure to lead was found 
to violate Title VII of the Civil Rights 
Act of 1964. The Supreme Court rea-
soned that the employer was unable to 
establish a valid BFOQ. The Court fur-
ther found that employers could protect 
themselves from claims of tort liability 
by informing women interested in such 
positicns of the medical risks. 

Gender and wages 

In addition to Title VII of the Civil 
Rights Act, the Equal Pay Act of 1967 
also prohibits gender-based discrimina- ,. 
tion. This statute makes it illegal to pay 
wages to one sex or the other solely on 
the basis of gender. The law does not 
end all forms of salary discrimination, 
only those predicated on sex, including 
those in which males are earning less 
than females for equal work. In other 
words, people must receive equal pay for 
equal work . 

This law allows for certain exceptions to 
the equal pay rule. Pay differentials are 
allowed if they are based on: 

.. Seniority . 

.. Quality of production. 

.. Quantity of production. 

Ii Merit. 

.. Factors other than sex . 

Care should be taken to ensure that the 
reasons for pay differentials are job­
related and objective. • 
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.pregnancy and maternity 
Title VII was amended in 1978 to add 
the Pregnancy Discrimination Act, 
which outlaws discrimination on the 
basis of pregnancy, childbirth, or any 
medical condition that might be caused 
by pregnancy or childbirth. Employers 
are required to treat pregnancy as they 
would any other temporary disability.6 

Without a BFOQ, employers may not 
refuse to hire an applicant solely be- ": 
cause she is pregnant. This prohibi­
tion applies whether the woman is 
married or single. On the other hand, 
it is not unlawful to require employees 
to be able to perform the essential 
functions of the job or to complete a 
reasonable training period at the be­
ginning of the employment relation­
ship. Employers may be permitted to 
refuse to hire applicants who cannot 

•

comPlete the initial training period be­
cause of pregnancy. 

Criminal justice agencies may not fire, 
refuse to promote, or fail to provide 
equal access to benefits to a pregnant 
employee simply because she is preg­
nant. Nor can they force pregnant em­
ployees to take maternity leave if the 
employees are able and willing to 
work. Employment opportunities in­
volving pregnant employees should be 
based on the employee's ability to per­
form the essential functions of the job. 

There is no Federal law that requires 
employers to provide paid maternity 
leave to their employees. However, 
those criminal justice agencies that 
have a paid leave policy for tempo­
rarily disabled employees must afford 
pregnant employees the same leave. 

On the other hand, leave policies that 
favor pregnant women may not be dis­

.criminatory. The United States Su­
preme Court, in California Savings & 

Loan v. Guerra,? upheld a California 
law requiring employers to provide a 
pregnant employee with up to 4 months 
maternity leave and to permit her to re­
turn to her original job unless it had 
been eliminated due to business neces­
sity. The Court reasoned that although 
the law appeared to favor women, there 
was nothing in the law to prevent em­
ployers from giving comparable benefits 
to employees with nonpregnancy-related 
disabjliti~~,.+ 

For pregnancy and maternity leave is­
sues, employers should keep in mind: 

• Employees on maternity leave are en­
titled to accrue seniority or vacation 
benefits in the same manner as other 
temporarily disabled employees. 

• If nonpregnant, temporarily disabled 
employees do not have to use up their 
vacation benefits prior to using their sick 
leave, neither do pregnant employees. 

• Employers who limit the amount of 
maternity leave permitted must be will­
ing to modify these time limits depend­
ing on the circumstances. 

The Family Medical Leave Act of 1993 
(FMLA) now requires employers with 
50 or more employees to provide 12 
weeks unpaid leave for employees to 
care for a newborn child, adopted child, 
or foster child. This requirement ap­
plies equally to men and women. 

Employees are eligible if they have 
worked for an agency for at least 12 
months prior to the request for leave, 
even if the 12 months of employment 
were not consecutive, and have worked 
for at least 1,250 hours with the em­
ployer during the prior 12-month pe­
riod. Criminal justice agencies are 
allowed to require employees to use 
paid vacation and sick leave as part of 
the 12 weeks of leave. 

o. 3 • 0 

The FMLA does not affect any other 
Federal or State law against discrimina­
tion. In addition, any State laws that 
provide greater family or medical leave 
rights cannot be preempted by this law. 

Criminal justice agencies are required 
to offer employees taking leave under 
this law the same or an equivalent job 
when they return from leave. Executive 
management employees tire exempt 
from such reinstatement. Similarly, like 
Title VII, the FMLA prohibits employ­
ers from taking away an employee's pre­
viously accrued seniority or benefits. 
However, employers do not have to al­
low employees to accrue seniority or 
benefits while on family leave. 

Sexual harassment 
Sexual harassment is defined as unwel­
come advances, requests for sexual fa­
vors or physical conduct, or exposure to 
verbal communication that is sexual in 
nature. A critical issue in sexual ha­
rassment cases is whether the actions 
complained of are unwelcome. Sexual 
harassment does not happen only to 
women. Recently, a California man was 
awarded more than $1 million in dam­
ages and lost wages based on a claim of 
sexual harassment.s 

Typically, sexual harassment occurs in 
one of two ways: 

.. Quid pro quo harassment. When a 
sexual act is a condition for a person to be 
hired, promoted, or receive a job benefit. 

• Hostile environment harassment. When 
conduct has the purpose or effect of un~ 
reasonably interfering with a person's 
work performance or creating an intimi­
dating, hostile, or offensive working 
environment. 

A criminal justice agency is liable for the 
acts of its employees if the agency knew 
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or should have known that the acts 
were taking place. In addition, agen­
cies may be liable for the acts of 
nonemployees. To avoid liability for a 
claim of harassment, the agency must 
prove that immediate steps were taken 
to remedy the offensive conduct. 

Quid pro quo harassment. In defining 
quid pro quo harassment, EEOC 
Guidelines state: 

Unwelcome sexual advances, 
requests [or sexual favors and 
other verbal or physical con­
duct of a sexual nature consti­
tute sexual harassment when 
(1) submission to such conduct 

The Relevant Statutes 

he ADA is just one of many Federal 
laws governing employment discrimina­
tion, The key Federal provisions are: 

• The Equal Pay Act of 1963,9 which ex­
tends the prohibition against sex discrimi­
nation and requires equal pay for equal 
work by forbidding pay differentials predi­
cated on gender. 

• The Civil Rights Act of 196410 (Title VII), 
which prohibits employment discrimination 
on the basis of race, color, religion, sex, 
age, or national origin by employers who 
employ 15 or more persons and are en­
gaged in an industrj affecting commerce. 

• The Age Discrimination in Employment 
Act of 1967,11 which prohibits employment 
discrimination against persons over the age 
of 40. 

• Rehabilitation Act of 1973,12 which pro­
hibits discrimination on the basis of disabil­
ity by programs receiving Federal funds or 
by Federal agencies. This law, the precur­
sor to the ADA, was created to help per­
sons with disabilities receive rehabilitation, 

is made either explicitly or im­
plicitly a term or condition o[ an 
individual's employment, (2) 
submission to or rejection of 
such conduct by an individual 
is used as the basis for employ­
ment decisions affecting such 
individuals ... p 

This form of harassment forces the em­
ployee to choose between the job and 
the demands. When access to equal 
employment opportunities are blocked 
for refusing to capitulate to such de­
mands, Title VII has been violated. 

The sexual advances must be "unwel­
come," which means undesired, unin-

obtain access to public buildings, and enjoy 
equal employment opportunitj. 

• The Americans with Disabilities Act of 1990 
(ADA), 14 which makes it illegal to discriminate 
against qualified individuals with disabilities. 
The purpose of the law is to provide the esti­
mated 43 million persons with disabilities 
equal acce~.> ~o employment opportunities; 
the programs, services, and activities provided 
by government entities; and public <'ccommo­
dations, such as restaurants, hotels, shopping 
centers, and businesses, open to the general 
public. 

• The Civil Rights Act of 1991,15 which re­
verses a series of cases decided by the United 
States Supreme Court in 1989 that had re­
vised long-standing interpretations (previously 
favorable to employees) of several Federal em­
ployment discrimination laws. The Act rein­
states the earlier interpretations. In large part, 
the Act changes technical court rules that af­
fect employment discrimination litigation. 
Highlights of the Act include permitting full­
jury trials and, in certain cases, allowing for re­
covery of emotional suffering and punitive 
damages. 
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vited. and unappreciated. The ad- • 
vances should also be offensive, al-
though offensive behavior is harder to 
establish because of its subjective 
nature. 

Hostile work environment. EEOC 
Guidelines state tl18.t harassment in a 
hostile work environment occurs 
when: 

... such conduct has the pur­
pose or effect of unreasonably 
intelferingwith an individual's 
work perfomlance or creating 
an intimidating, hostile, or of­
fensive working environment. 16 

a The Family and Medical Leave Act of 
1993,17 which requires employers with • 
50 or more employees to provide eligible 
employees with up to 12 weeks of un-
paid, job-protected leave for family and 
medica! reasons such as birth, adoption, 
or foster care of a child or care of a 
spouse, child, or parent with a serious 
health condition. 

• The Pregnancy Discrimination Act,18 
which extends the prohibition against 
sex discrimination and amends the Civii 
Rights Act of 1964 to add pregnancy, 
childbirth, and pregnancy-related medi­
cal conditions as protected against em­
ployment discrimination. 

• Vietnam Era Veterans Readjustment 
Assistance Act, 19 which requires Federal 
contractors with contracts of $10,000 or 
more to actively endeavor to hire quali­
fied veterans of any war who have dis­
abilities and, sp~cifically, qualified 
Vietnam War veterans who mayor may 
not have disabilities. 

• 
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.This form of sexual harassment was 
recognized by the United States Su­
preme Court in the case of Merilor 
Savings Bank v. Vinson,2o which held 
that sexual harassment does not have 
to result in economic damages to the 
vktim. As noted about quid pro quo 
h8 rassment, the Court also made clear 
th;;lt the hallmark of sexual harassment 
ill a hostile work environment is that 
the conduct is unwelcome. 

A hostile work environment exists 
when the condition of the victim's em­
ployment is {·hanged. Unlike quid quo 
pro harassment, which typically occurs 
as f.n isolated incident or single of­
fending act, the hostile work environ­
ment often entails repeated incidents 
or a series of events. A single, extreme 
aet may create liability, however. 
Courts will look to the totality of the cir­
cumstances in making such a finding. 

.Employer liability. Because a crimi­
nal justice agency may be liable when 
one employee sexually harasses an­
other, it is important to have a policy 
that defines and prohibits sexual ha­
rassment. Failure to have such a 
policy may be construed as deliberate 
indifference by the agency, thus ex­
posing it to liability.n Those elaiming 
sexual harassment will not have to 
prove economic injury, nor will they 
need to show severe psychological in­
jury, in order to prevail.22 

Even when such a policy exists, the 
agency may nevertheless be held li­
able. It may also make no difference if 
the employer did not know of the of­
fending conduct or events that took 
place. In some instances, employers 
may be responsible if a court deter­
mines that they should have known of 
the hara;;sment. In most cases, em­
ployers will be liable for the acts of 
their supervisory employees. 

Thus, complaints of sexual harassment 
should be taken seriously and acted 
upon immediately. Every complaint 
should be followed up, no matter how 
trivial or unlikely it may seem. It is a 
good idea to interview witnesses in 
private, maintain confidentiality, and 
document every step of the investigation. 

It is not uncommon for victims of 
sexual harassment to minimize the in­
cident or fail to report it at all because 
of the embarrassing and personal na­
ture of the complaint. Moreover, many 
victims are afraid of retaliation, repris­
als, or even termination if they report 
the problem. For these reasons, dis­
cretion, sensitivity, and tact must be 
used when investigating and trying to 
remedy such elaims. 

Remedial action may include warn­
ings, reprimands, suspension, and dis­
missal. While the harshest penalty is 
not always required, aggressive reme­
dial action is recommended whenever 
harassment is found.23 

Discrimination based on 
religion 

While Title VII of the Civil Rights Act 
of 1964 prohibits discrimination on 
the basis of religion, the Act itself does 
not provide a definition of "religion." 
However, religious practices can in­
clude traditional moral beliefs, ethical 
beliefs, and beliefs that individuals 
hold with the strength of traditional re­
ligious views. Moreover, atheists are 
protected from discrimination for not 
having religious beEefs. 

The notion of what constitutes "reli­
gion" can inelude nontraditional prac­
tices as well. Even unusual cults may 
enjoy protection. Less traditional 
practices and beliefs might include, 
for example, "new age" training pro-
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grams sllch as yoga, meditation, or bio­
feedback. Using these practices as 
part of a motivational training may 
confliet with an employee's religious 
beliefs and therefore violate Title VII. 

Employees who notify their employer 
of a conflict between employment 
practices and their individual religious 
beliefs are entitled to "a reasonable 
accommodation," which may include 
flexible scheduling, voluntary sub­
stitutions, reassignment, or lateral 
transfers. 

Employers are not required to provide 
such an accommodation, however, if 
doing so would create an undue hard­
ship. As indicated in the seminal case 
of Trans World Airlines v. Hardison,24 
an undue hardship entails something 
more than administrative costs. In 
that case, the United StaLes Supreme 
Court held that TW A did not need to 
alter its seniority system in order to 
accommodate more junior employees 
whose religious beliefs prohibited 
working on Saturday. A California 
court recently elaborated by holding 
that Ti tIe VII requires providing a rea­
sonable accommodation, not meeting 
the employee's every desire.25 

Courts have found that certain 
BFOQ's exist that permit "diserimi­
nation" on the basis of religion. For 
example, religious institutions and or­
ganizations may require an employee 
to be affiliated with a particular reli­
gion, provided there is a reasonable 
relationship between the job and the 
need for the employee to have the re­
ligious affiliation. Thus, while it may 
be permissible to require the execu­
tive director of a church to be a mem­
ber of the church's faith, the same 
may not hold true for one who holds a 
nonadministrative position, such as 
the church's janitor. 
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To qualify for this type of BFOQ, the 
institution or organization must be 
owned, in whole or in significant part, 
by a specified religion or religious cor­
poration. In addition, the purpose of 
he institution or organization must be 

the continuation and propagation of 
that religion. 

Finally, criminal justice agencies may 
legitimately require on-duty officers to 
wear a particular uniform and prohibit 
officers from adorning or altering their 
uniforms in the name of religion. This 
right is based on court rulings that 
dress codes are justified when they are 
job related and consistent with busi­
ness necessity. Courts have held that 
there is a rational basis for appearance 
uniformity, finding a substantial de­
gree of deference to police determina­
tion on appropriate dress.26 

Discrimination based on 
national origin 

Covered by the Civil Rights Act of 
1964, employers with 15 or more em­
ployees may not discriminate on the 
basis of national origin. "National ori­
gin" includes a person's place of origin 
and his or her ancestor's place of origin. 

The Immigration Reform and Control 
Act (!RCA) requires an employer to 
verify a new employee's authOlization 
to work in the United States. To com­
ply with the law, employers must 
sometimes review documents that re­
veal an applicant's national origin. 
Nevertheless, this law also prohibits 
discrimination on the basis of an 
applicant's citizenship or intended 
citizenship. 

IRCA does not prohibit employers 
from giving preference to applicants 
who are United States citizens over 

equally qualified aliens who are autho­
rized to work in this country. However, 
such preference may violate Title VII of 
the Civil Rights Act if applicants of a 
particular national origin are dispropor­
tionately eliminated. 

Discrimination based on national ori­
gin can include elimination of appli­
cants on the basis of physical 
appearance. To comply with the law, 
criminal justice agencies should 
avoid height and weight requirements 
that are not legitimately related to job 
performance. 

For the same reasons, criminal justice 
agencies should not refuse to hire or 
promote applicants and employees 
who speak with an accent.27 The 
guiding standard should be an ability 
to effectively communicate. 

Harassment of coworkers or employ­
ees is not confined to sexual harass­
ment. Harassment can also occur 
among employees of differing national 
origin. Criminal justice agencies 
should not tolerate ethnic slurs, or 
verbal or physical abuse of employees 
based on their national origin or citi­
zenship status. Like sexual harass­
ment, if the conduct causes or 
attempts to cause a hostile or offen­
sive work environment or has the ef­
fect of impairing an employee's ability 
to effectively perform his or her job, 
discrimination may exist. 

Finally, while BFOQ's may permit e"'(­
clusion on the basis of national origin, 
such cases are very rare. Criminal 
justice agencies should take care to 
apply all rules equally to applicants 
and employees. Any requirements, 
including "English-only" rules, 
should be job related. 
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Discrimination based on • 
disability 

The ADA makes it illegal to discrimi­
nate against qualified individuals with 
disabilities.28 Title I of the law gov­
erns employment issues, while Title 
II addresses how government entities 
deliver their programs, services, and 
activities. 

Under the law, a person is deemed to 
have a disability if he or she suffers 
from a physical or mental impairment 
that substantially limits a major life 
activity such as seeing, hearing, walk­
ing, talking, breathing, sitting, stand­
ing, or learning. For the purposes of 
this law, a person is also considered to 
have a disability if there is a record of 
the impairment or if he or she is per­
ceived or regarded as having an im­
pairment. Those associated with a 
person with a disability are also en-
titled to certain protections. • 

To be "qualified" under Title I of the 
ADA, the job applicant or employee 
must be able to pelform the essential 
functions of the job. "Essential func-
tions" are those that are fundamental 
and not marginal to the job. 

Under Title I, if a person with a dis­
ability cannot perform the essential 
functions of the job, then an analysis 
must be made to determine whether a 
reasonable accommodation is possible 
to enable the individual to pelform the 
job. A reasonable accommodation is 
defined as "a modification or adjust­
ment to a job, the work environment, 
or th~ way things usually are done that 
enables a qualified individual with a 
disability to enjoy equal employment 
opporlunity."29 

A reasonable accommodation need not 
be provided when doing so causes an A·· 
undue hardsh1p or poses a direct 
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-'hreat of serious harm. Undue hardship 
means significant expense or difficulty, 
hut not just in monetary terms. Undue 
hardship can also mean disruption or 
fundamental alteration of the nature or 
operation of the employing entity. Di­
reel threat of serious harm is defined hy 
the law as a "significant risk to the 
health and safety of others that cannot 
he eliminated hy reasonable accommo­
dation." Speculative (hased on likeli­
hood) or remote (hased on future time) 
threats will not satisfy this requirement. 
A determination of whether a threat is 
real must be predicated on objective 
evidence. 

Finally, under Title II of the ADA, non­
discriminatory delivery of an agency's 
programs, services, and activities is re­
quired. Criminal justice administrators 
should ensure that individuals with dis­
abilities are not treated differently than 

•
those without disabilities solely because 
of their disability. It is important that 
written policies and procedures consis-
tent with the ADA he developed, and 
that these policies be in place before 
there is a problem or special need re­
quired by an inmate or an arrestee. 

Discrimination based on age 

The Age Discrimination in Employment 
Act (ADEA) makes it illegal to dis­
criminate against persons 40 years or 
older on the basis of their age. This law 
applies not only to employers with 20 or 
more employees, but to local and State 
governments as well. 

Certain law enforcement agencies were 
temporarily exempt from the ADEA. 
Those departments that had mandatory 
retirement policies in place on March 
3,1983, were exempt until December 
31,1993. The exemption also covered 

Anaximum age requirements for hiring. 
"This exemption has not applied since 

January 1, 1994. 

On the other hand, there is no Fed­
erallaw that prohibits agencies from 
imposing minimum age requirements 
for officers. Agencies should, how­
ever, check State and local law to en­
sure that such minimum standards do 
not violate those States' statutes. 

Criminal justice agencies should be 
aware of age issues in their recruiting 
and hiring practices. For example, 
advertising that tends to discourage 
persons over the age of 40 from ap­
plying might be deemed discrimina­
tory. Without a BFOQ, terms such as 
"recent grad" or "young" should be 
avoided. 

Words such as "trainee" or "appren­
tice" would be permissible in adver­
tising, however, because they 
describe the position and not the per­
son. A good rule of thumb is to look 
at the adjectives used in the adver­
tisement to ensure they describe the 
position's requirements. 

Finally, the law does not prevent 
criminal justice agencies from asking 
an applicant's age on an application. 
However, doing so invites extra scru­
tiny because such questions tend to 
discourage persons over the age of 40 
from applying. One recommendation 
is to include a statement on the appli­
cation that the agency complies with 
the ADEA as well as other relevant 
civil rights laws. 

A final word about 
discrimination 

The Civil Rights Act of 1964 makes 
it illegal to discriminate on the basis 
of race or color. There is never a 
BFOQ for race. 

Discrimination against the protected 
class may include racial, ethnic, or 
sexual slurs, segregation, or harass-
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ment. Criminal justice agencies should 
take every precaution to ensure that 
such practices do not occur and, if they 
do, that they will not be tolerated. This 
includes having written policies and 
procedures that address issues of dis­
crimination. The policies should be dis­
tributed to all employees. 
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