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INTTLAL DRAFT

THE TEDERAL JUDICIAL CENTER:
ITS ROLLES AND RELATIONSHIPS

Preface

The Board of The Federal Judicial Center has dirccted the staff to

further analyze and refine the role and functions of the Center and its

relationships with the Administrative Office and the Judicial Conference.
This staff paper has been prepared in partial fulfillment of this task. The

purpose uf this dinitial draft is to create a basis for a dialogue between

the members of the Center staff, the Center Board and the judiciary in

“general. Because of its very nature and the need for a dynamic, Iflexible,

changing responsc Lo Ene needs 'of tne judiclagcy, Luis docuweni will be peni-

-

odiclally revised. A final draft of this initizl paper will be prepared

after comments are received from the Beard and interested members of the

judiciary.

Prepared by
J. L. Ebersocle

January 23, 1971
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- the Judicial Conference of the United States, the Circuit Councils and

e o e mmee

INTRODUCTION

- .« The Center 4s once of five dnstitutions within the Judicial Branch

whose mission 4s to work toward improved judlicial administration in the

Federal Courts.

Conferences,” and the Administrative Office of the United States Courts.

Although euch has distinct rcsponsibilitiés, the exact way in which the
Center fits into the structure and the way in which it cémplemengs the
four institutions which were in existence before ité creation, needs ad@i—
tional clarification and definition.

The Supreme Court, in addition to its general supervisory power,

has the power to prescribe and amend general rules of practice and procedure.

(§§2071-2073), These rules, along with statutory prescriptions of inrisdic-

cln 2 Al mlim Tad At

e aedivera masee e e

[EAPLIIE — SUp

[Ty Py

B =

L] s T . ~ A ee .o A - Y.
Lot tafatiey b S ks

T TR R | . . ; R -
[ A R S Y TR VERLIUG y.-..u‘.r—'.i.'.u.— Ll W2 ted Lt wh L oceld

Courts operate.. The Judicial Confercnce, however, bears the broadest responsi-
bility for the study and improvement of Federal Court operations. It shares
the Supreme Court's rule-making responsibilities-and has both investigative

and advisory duties with regerd to the business and dockets of the United

v

States Courts. TFurthermore, each member is bound to '"ddvise as té the need

' h §
of his circuit or court and as to any matters in respect of which the admin-
istration of justice in the courts of the United States may be improved."

£6321). The Conference is also responsible for supervision and direction
of the Administrative Office of the United States Courts. (§§604-605).. The

Gdministrative Office is generally charged with supervising all, administrative

!
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matters rélating to supporting personncl of the courts, examining the

gtate of the dockets of the courts, determining the courts' need of assist-

ance, preparing budget estimates, and performing other administrative func-

tions required by auy large organization.

The general mission of the Center is in a broad sense identical to

: \y
that of the other four Hinstitutions in that its purpose is to,'"further the

development and adoption of improved judicial administration in the courts

-

of the United States."((§620(a)).

—

the role of the Center or distinguishing its role from that of the other

lowever, this docs not help in defining

)]

four institutions. This is the same as saying that the purpose of cvery

division or department of a corporation is to help the corporation nake a

profit. The distinction is between the functions and the type of approach
which the diffarant insctituticons hrinm to the attack on problemps nf judicial

administration.

«

' \ : o .
Perhaps the statement that best distincuishes the general nature of the

Center was made in the $.915 and H.R.6111 hearings where it was stated that

. . . -, e 11
Yrhe Center will be a break with the past —- not just moxre of the sume.

(Hearings on $.915 and H.R. 06111 Defore the Sube. on Tmpreovements in Judicial

.

Machinery, Senate Cowm. on the Judiciary, 90th Cong., lst Sess. (1967), p.37¢

[hereinafter cited as learines]. In its report on the Federal Judicial Center

B111, the Senate Judiciary Committec states its approval of the legislation

ES

IS . PRSI |
{5 bused on the awarencss of the nced for “a new and professional approach.

€U.S. Code Cone, and Adwm. Yews, p.2407). The question the Center must solve

fe: Vhat is the nature of this new appreoach?

B L e To R . N I TP R O TN



R
.—, .
&

v wwn

C e el

. will be a diffusion of work effart and

B

Jn a-very baslc scnse, the difference between the approach of the..
Center and the other four institutions 1s one of perspective. It is the

only institution which is not directly dnvolved in the operations of the

courts. As such, its role is not defined in terms of "wvhat has to be done

today.' Cases are filed in the courts and the Judges and supporting

personmel have to respond to this work presented to them. The Administra-

tive Qffice has its priovrities set by the operations for which it is respon-

sible. In another sense, the operations of the oth?r institutions are
based primarily on precedent and proven procedure. But there are no pre-
cedents for the Center role since it is a new type of organizaticn in the
judiciary. 1In contrast, the Center has to defclop and define the exact
nature of the.work which i; will do. The Center will reach its maxiwuﬁ
poesjb]@ effectiveness only when a set of precise, definite, problew~orienced

-

is established and

programs priorities assigned. Unless this is done, there

a milling about which will resalt in

very few concrete achievenments. :
The major advantage of an organization like the Center is that iﬁ

creates the ability to put a .consecutive strain on the' line. It provides

an opportunity for continuous sustained effort. This %s in contrast to

efforts in the past, which have usually been on a piccemcal ad hoc basis.

The Center must work toward goal-oricnted deep well drilling. A swmall

gouges. As Chief Justice

o e T

nvrber of deep wells is better than nony surface

Borper steted at St. Louis, "These taske are not for the short winded."

We should put the nature of our tasks in a realistic context. Fox
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-example, we do have answers to some-problems and we know the types of :
solutlions which should be applied, to a number of arcas. In fact, the . :
training mission of the Center has as its purpose bringing "the best .

t (currently known) methods of judicial administration inteo actual practice

in the. federal courts." (Hearings, p.38). We also know that judicial

phaitalll & LN

task forces are an cffcctive remedy for cmergency conditions. But by and

of the problems of the courts.

P

large ve do not know the answers to uost

This is a simple but iwportant fact to emphasize. It has implications as

to the approach the Center should adopt. It should cause us to ponder

seriously the ramifications of Justice Frankfurter's statement that "It

makes a great deal of difference whether you start with an_answer or with

a probleum."

Qe P S ot s

Theve 1s no sinele repedy or apnrvosch fav the "problens of the

courts. We have to find many uew approaches and engage in many types of

projects. The need for this is illustrated by the following gquotaiion by

Professor Maurice Rosenberg ragavding rouwndies for court congesiion and

delay: "Today it can be fairly said that there is no accepteble evidence

¥
-

that sny remedy so far devised has been efficacious to any svbstonticl

extent. Only a few of the pew measures have worked even to a modest extont,
3

and som2 of them hiave been positively counter-productive on the efficlency

geala, More important, many of them have had unsuspected side cffects in

changing the outcows of appreciable numbers of lawsuits.

A major lesson of this ehronicle ds that progress in coping with

the old problem of court delay will have ta come from marshaling reliefl

@ ey R A ST e et b e S0 1A SR TR b 4 man e AT L ANy g AT T g AE T
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“mieasures in’ groups, not from a one-injection miracle cure.

‘Roscnberg gives further insight into. the role of the Center:

e
23
b

Thexe is no

such panacea.' (Jones, Harry W.; Ed., The Courts, The Publie, and The

A later statement in the same article by Professor

Law YFxplosion, p.55).

"The prob-

lem of delay may be old, but it is by no mecans -obsolescent; it is complesx,

but not insoluble; it is stubborn, but not hopeless. In the past we have

bui now we sce that we

-

acted as if we counld wage a blitzkrieg against it,

must tool up for a long campaign of attrition. Thc_tools we need arce per-—

gistence, ‘resolution, and a willingness to apply ientific methods of

research.' (Supra, p.59).

Center TFunctions

The Center statute, the hearings, and the committee reports all

“‘L““" x

finetinne:

mrnde tha cama
AR LY \Aévi- - -
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research, in- LOPLh analysis, ccllcction,_planning, systens

P Y i §

snalysis, development, training, data processing, electreonic

N s LRI

retrieval, ete. . . Unless we go beyond the surface meaning of these words,

they will become mere ritualistic incantztions which will bear no relation-

ship to, and give no light,to, the work that needs to be done.

- M . LY
The first need is to realize the plications of some of these

words. Let us start Vth planning. The type of planning required for the

.

Center and for the judiciary goes far beyend the simple plannlng of a day's

getivitics., Inthe executive agencies and in wmajor corperations th re

are thousands of professionals who do nothing but plan. An example of the

A ¥

e
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¢ helccamount of time required for planning was

‘recent meeting with the Center.

et G ORI e R e

. . .
el e e

given by Dr, Killpatrick dina - .,
He mentioned that 4n his Undversity a | .
large number of pcople have been assigned the task of preparing two, five,

and ten year plans for the University. FEach of those professors or admin-

istrators will be spending 20 hours cach week for a full year on this

efforts Tt is nol necessary Lo go into discourse of planning methodology.

It is necessary to realize that planning is not an occasional c: <creise, a

L .

«

perfunctory activity or a pro foxma bricf ad hoc project. Furthermore,

planning does not result in iwmmediate work products and wmay, in fact, delay

the realization of concrete results. Nevertheless, over the long haul,

adequate plamming pays off. There are, of coursc, two aspects to planning:

planning for the Center's programs and Center programs which involve

plavning for future needs of the courts. . :

The words research, studies, in-depih analyses, data collection,

etc. have This was reeopnized in the hearings by

J—

significant implications.

IR

one witness who stated there should be an agency which is;"willing te work

three yvears without necessarily turning up a tremendous new discovery, but

just adding one more brick to the edifice knowledgae. Unless we get some-

hard, painful work, we aren't really going to

. 3

body willing to do that slow,

make the progress that we could make.". (Ueorings, p.280). Mayor ldndsay

vz tvmnd

stated somewhat the game thing in his address teo the ABA in St. Louis in

3

August 11070, where hie ermphasiced inprovenents in court administration would

ouly coue through “systevatic, tedious, nuts. and bolrs efforts.”

have very lit

[y
Sud
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One major problea is that we tle objective sc
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~data on couxt admninjstration. We don't know ~ on a sclentific bhasis - . .

« . either the exact dimensions of the problems or their causes., This was

It dmplilcitly aclknowledged in the Scnate Committee Report where they stated

}© "l the Center would "collect data, conduct research, (so as to) depict the
\.

U.S.

(Fmphasis added) . Cade Cong. and Adm.

contours of every problem,”

News, p.2411). Judge Gesell, in his testﬁmony, noted the need for research

and in-depth analysis when he emphasized that we "can't say with precision
s

< what the causes of delay arc." (Heerings, p.257). _The importance of obtain-

ing in~depth objective data was further clavified by Mr. Miller who stated

there was an appalling lack of statistics on court processes, and that

Yonce you ascertain the facts, the steps that should be taken shine forth

with great clarity.' (Hearinps, p.253).

The memoranduen prepared by the staflf of the Subcommittee on Improve-

ments in Judicial Machinery an cxample of the principles to use in

gave

.

establighing Center prioritices by saying that "without an accurate descrip~

tion of the present operation of the court(s), there is no foundation upon

which to proceed.”

(Besrings, p.263). Chief Judge David L. Bazelon, in his

testimony, presented the sawe. pr ;ncwplc when he stated that "the

come vhen lavyers and judges must stop tinkering with judicial adminigtra-

n tion without the light from information based on rescarch and study by

]
exEperte.

N

(Hemavings, p.244). President Paul H. Gantt of the Federal Bar

K Association, reitervated same point in his testinony when he noted that

5

h

RIS alth mubh there is a need to usc vore efficient methods, these "must be

receded by probing research aud Anul"“lu. , pP.38L).
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! Thus, there scems to be a pervasive understanding of the need .

- . new approaches by the leaders of the Judiciary aud the Bar., But, since:
the Center has to translate these nceds into specific geals and speci ific
projects, there is also a need for understanding the limitations of studies

and analvscs. We must address ourselves not only to the solution of the

crisis level problems now existing, but must also be aware we are starting

. on the foundation of a new field of science -- the science of judicial ’
administration. Thus, we should bricfly summarize some of the character-

(1) They often take a long period of Lime.

B

istics of scientific studies:

A small project could be completed within.six months. Projects with any

significant degree of depth usually rogquire a ycar or somefimes wore to

of

yeach fruition in terms of useful results. (2) The contours most pro-

s
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lem is studicd and more is learned about it, the nature of the preblem and

our underatanding of the problem changeos Ve don't always §o

. . . R A b Ny
where we think we are going in a project. (3) Sonwwhat relat 2 to thin is

the fact that the exact result of each project cwunot be pyc@igyad (if it

V' y - ) ‘e 5 SN S .1 o e
could be, the preject wouldd't be neccesery). Furthermore, the resuits are

’,

‘ t i i1y« Loy D B PR P o 3 Ty
‘often surprising in terms of revealing unsuspected causes oOr rolationships.,

thera is elways a certain amount of risk-taling in starting a Selfn-

project. (4) Any court project -- viiether it be research or systens

B crns oud £8 134
developumant — reveals new problons and new vietss vhich define additionel

- T e thha tlae gl RLON

studies and additional gocls. An example of this dis the tiwe gtudy now
i ¥ g ke s P s e

being conducted by the Centex. A variely of new vigtas have op.acd up
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Cthrough the results of the study. One or more full time persons should

be working on this for the next scveral years dn order for the project to

realize jts full potential. Another example 1s the D.C, District Court

Computer Project. Many uses of the current products of the system are

being found and the neced for many changes and-additions to the current

have become clear with the initial implementation of the

products system.

Tf we revicew the Center's Statute (28 USC 620-629),

therein posed with the discussion above,

and integrate

’

the regponsibilities we can desig-

nate several clusters of Center functions as follows:

1. Rescarch and study which has ag €ts purpose the analysis of

problems &nd devcelopuent of scluetions.

2. Research and study which has as its pulpo ¢ anticipating and

o .
wl mnj._f..:: the fafnre neesds af {1
B

- .
1Y
g et me f

for all personncl of the Judicial Branch.

3. Trainiug

.

4. The study and develcepment of modern administrative techandques
and of modern cquipvent and systous dppl ions to the administyative

operations of the counrty,

5. Proposing dnd studying basic changes to the judicicl system.
; < fis) (% . J

,

(This v sdiction, changes in yrceedure
3 ¥ i 3

uld include chanees in jurd

and changes in the basic structure of the courts.)

Llthough these JTunctioncl catogovics are uvseful for defining the
role of the Center, they zre not ariented towvard specific goals. For
example, some projucts may have as thelr objective raducing the time for

dispesition of cases. Others might have as their objective improving the

’
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efficideiey of cither judicial activity ox supporting activity. However,

1t cannot be said with any degree of certainty that any given project will

achicve dewonstrable, measurable results in terms of such goals. For this

reason, cvery Center projoct must have an evaluation component in order to

actually occur,

determine whether the eupected results

Several other aspects of the Center role as defined in the Center

Section 620(b) (1), for example, requir

Statute need to be emphasized.

the Center ". . . to stimulate and ceordinate such research and ctudy on

1

the part of other public and privuate persons and aguncies. in pursvance

of this responsibility, the Center has been coordinating all plans aund

activities

'

with the LEAA Tnastitute for Law Eufo*cumc1t and Criminal Justice.

It has not, however, stimulated any specific research or study on the part

of other persous and afenclos OXCePL LHTOWMH CONLIdciual suppure Lul spuniile

projects.

Mauny Cunter studies should resull in recommondations for Improvens .
Seclion 620(L)(2) requires the Conter "to develop and presant for colsidera-
tlon by the Judicial Conforence of the United Stetas recormendations for
jmprovensnt of the admindistration and uanagerent of the courts of the United

;

.

Stotes."  Lvery proposcd Contar program should be analyzed in

types of recerrondations which can be expected to be developed. The Conter's

sotivi t o have baon weak in ~enecet upe Lo this poial in time. Bocuure
! 2 i

of the comploxity of court problems ond the charasicristica of

gtudics, the ability to nake solid and ceriain recowmendations will continge

to be the pripmary problews of the Center during the uext tw

L
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“curve is, by the way, a characteristic of almost all new fields of

R T e T W
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As the basc of sclentific knowledge grows, this ability will begin to grow
at an exponential rate, i.c., it will start very slowly, but after another

year or two 1t wil; increase at a ‘very fast rate. The exponential growth

The Power of the Center

power

Since the Center is not an operational agency, its primary
to get things done will come via persuasion and training. Success in imple-

nmenting changes based on rescarch or systems studics will come from Lhe

of facts and results.

persuasivencss Other improvements can be expected to

come about through the training provided by the Center. The objective of

training is not only to tecach new or better skills, but to change the atti-

tude of Judgee and supporting personuel.

The recognition of the ways in which the Center can be most effect-

ive is dnportant for determining the focus of Center activity and the pri-

to be given for various programs. An axiom from the field of clini-

cal psycholeogy go=s to the effect that the strongest person iy one who is

. s o (AN *
aware of his weaknosses and limitations. With this awarcness he can concoen—
trate on the things he can do best. A similar principle applies to organizo-
Y

.
e

-
ACL0NS.

and instit

The Senate Committee took a somewhat limited view of the power of

the Centry by stating that “[The Center} will have no pover to effect chanzes

(U,s. and Adm.

apurt from the {orce of its own recommendations. ! Code_ Cone,

»

Y5 LOw A RPN .
1967, p.240%). lovever, this represents the minimum power of fthe
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‘Center and

R, ' 1

should not congtrafn our goals or the methods we use Lo achieve

changes in the system,

.

Urbanization and Complexity

Another Dimension for Focusing Center Activity:

of Census predicts that 7574

e

In {iscal year 1970, 547% of all civil case f£ilings were in 1/5 (19)

of the districts. 51% of the 401 authorized judgeships are in these 19 dis-

tricts., This concentration of cases will increace with incereasing uwrbaniza-

tion., Yor example, in 1900 about 427 of our popule tion lived in urban arcas.

If past trends continue, the Bureau

of the populatiow will be living in urban avecas

In 1970 about 67% lived in urban areas

1985. Thus, we may cxpect to sec an inércasingTy higher percentage of
the total U.S. Courts' seload in the urban courts.
The dmplications of this concentration go beyond mere numbers. The
uwrban courts tend to have a gicater percentage ob mu;u Cutplea Lases cua
the complexity of litigation tends to increase as vrban avcas grow, as the

slze and number of business organizations ducrences, and as the cowplexity
of business relationships increases. If we accept the thesis that the real
in the management, gand the aduinistrative funciioning of the

difficulty is

3

courts (sce U.S. Hews and Yorld p.40), then

Decembey 14, 1970,

1)

\a»3“

[

incra sing urbonizaticen Tas a major duwpact In wore complex managenoni prob-

lems, It is axiomabic thai the type of wmanapeuent, the ovganization,

edures, ete. in a large ovganization ave very diflcerent

policles; the prec

of

from those ngeded The chief ov

to run a small organirzation. manager

any organization must have a linmited nuvsber of people veporting directly
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o it 27-Judge courf-would appear to be nine times as complex as a 3-Judge court,
2T to him. In organizational parl ) g 1s referr - e ‘
. sganizational parlance this s referred to as the 'Y'span of 4 . : : ;
. © °p : . . 5t ds in actuality 118 times as complex if we consider all the relationships
ontr " i o ; ' :
control. The Chief Judge in a small court has a reasonable span of con- i i i
: . 5 between Judges. This 1s nol an absolule measure of complexity, but does
‘ trol. That is, hc may have only two or three Judges who he works with in i o g ; : : : : ‘
_ 0 . 1llustrate that we have conpletely different dimensions in the management
Il M i
! his capacity as Chief Judge. In the New York Southern Court the Chief j . . . cre
i problems of large urban courts. Although we provide for quantitative differ-
: .
. ° 3 - » e 'y . ’ !
Judge has a span of control of 26. This is an almost 1mp0981blc situation ! . ’ : $ v :
. ! ences in personnel and budpet, we have not given sufficient attention to
in which to exercise any effective leadershi The answer to this .
6 :ctive aders . 7 o this problem ; . . : ; . .
: P ) 5P : the qualitative differences. The Swiss historian, Jacob Burckhardt, fore-
- 48 not clear at this time A Court Executd for large District ‘ )
] ¥ : S ne. sxecutive for large District Courts 1
: e T , saw that ours would be the age of "the great simplifiers.'" Ve may be
- b . « \ N ) T g
will undoubtedly help. It may also be necessary to create an additional ; i
: : unconsc:ouuly indulging in ovcrqvmpllLlcation when ve fail to distinguish
position called the Administrative Judge in the very largest courts. The . . . : v
the cowplexity inherent in the urban covltn.
i point is we have not reccognized this basic principle in our organizational : ¢ 113 i
i : P “° < Both concentration (i.e., 54% of the filings in 1/5 of the courts)
i policies. Tor example, we have a Chief Judge and a Clerk for a two or ishi ioriti
: and complexity must be considered in establishing priorities for Center
three-Judge court and we also have a Chief Judge a N N ig - : ‘
C T : o e and a Clerk for a 27-Ju e - - ~
i && @ = or a 27-Judge . T programs, Most of the Center's efforts should be concentrated on the '
CQULLe Letn Lilt: il aptutet . l)LU-L):Lt;zi'xb Lk r.:ui..;.Lz:l' Qs PRI H e . e I . 3 . 3
L ’ . o ’ SEEHE Shn o suyuiie @ urben courts and althoupgh the results of most projects will be appliceble
different organ3~ati0n31 structure. difforent t e : )
: A Lzatd 1 rue fferent types of people and di 3 haci i
v » > yP peop N fferent . to all courts, greater emphasis must be given to the nature and degree of
‘types of expertise. This is especially true of the Clerkfs Offic L
» I LS egng 2 4 . 23 rilce. Bu . F.
} Jut At the problems of urban courts
! also streugly infers that the seniority method for selecting Chief Judsges
is potenti . cinitd yy Comparison and by Acbivity
is potentially umuch srore detrimental to the operation of an urban court than Definition by Comrarison d by A L E3
N o et s . vy At e A Yy Fiped v
to the operation of a smell District Court. wery Dorson or organization 1s defired to soume ewutent by its
g . - . - .
" ’ R . " . . : elatid ips wi thers., ‘herefore “ha T two sectiuns ntain a
! He have also failed te recognize differences in administrative com— relationships with others. Thercfore, the mext (wo seetions contain
! .- A ('S - ¢ . . <1y - 1 sy WO 0 CIIG e kA 1 "‘* ™ M
i plexity between small courts and large courts. If we consider trhe Tudges discussion of the relationships bLthLLu.thu Ceniey and the Adwminis tive
; .
v : 1 - vl b : o e
: - - . . ; , . i se ween the nter andg the Judicia ference Commitiocs,
in a court as a team, we can illustrate this difference by comparing the Office and those between the Center and the Judicial Con c‘ nee v ¢
{ . ~ . PR . 11 mon Finieio: Lol 4o 1 vl ae hat &
e mumbor of relationships betwcen members of organizations. For example, in : Another dimension of deliniticu has to do with vhat & poreon or
; P
’ : T e ' Canlzati "doea.™ This is sowiwhol re od 3 dotential cucstior
, a 3-Judpo court there are three sets of relationships between Judges, whereas OELATLEGLLION TGOS . This is somwwhot related to the exdstential question
in a 27-Judge court there are 354 F A R . : ; as to whethor egsence precedes exdstence or vice versa. Qv to put it
in a Jucge court there are 354 sets of relationships. Thus, although a
: . ;
{ . B
! '
; O L OO U C RS
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Jdifferently, whether a person or organization is.defined by the decisions L
: él i .0 U7Xt ds dwportant both to distinguisl the vole and wission of the Center
it makes and the activities it undertakes. Regardless of our concepts of %i '
. i from that of the Administrative 0ffice and to describe thelr relationships.
- : I
the Center, the ultimate definitdon will be 4n terms of Center prograns, i
| The Act creating the Center does not specifically address either subject
projects and activities. Therefore, the {inal section of this draft con- P : .
. P exeept to provide for the Administrative Office to "provide accounting, dis-
. F P 3P
tains a number of proposed program arcas and projects presented in Sumnary i 4
i
¢ bursing, auditing, aud other fiscal services,” but the problem was recog-
form. These program areas will be discussed at mcetings of the Center f :
: nized and discussed many times during the hearings.
Board and decisions made ag to prioritics will result in further definition !
and focusing of the Center's image and its role in_dmproving the courts. : Yhy 8Showld the Centey be Netinet from the Adminictryative 0ff{cn?
. ' The original House Bill (H.R,06111) placed the Center in the Adninistra-
tive Office. The rcasons for the separation were summarized by the Senate
) ' = Committec as follows: '"The reasons that counsel against inteeration of the
St -
Center and the Administrative Office ave practiczal as well as theoretical,

- T thade socanveh dnta tha adedindetrative pysaticen and nracedsres of the
courts, personnel mancgement technigues, ete., members of the Center stalf
ought to be insulated from intrasorpanizaiion loyolties or preseures, or bolln
Such insulation can best be provided by vegting the Yoderal Judicial Conterw

{ with an identity of its own and an organizaticnal independence of the Adudin-
{
} istrative Office, much of whose pust zad proseat effort the Center stafl nay
! .
- ) s | have to review and evaluate,  The Center't ultinate regponsibility, your coine
) § mittee balieves, should be to the Judicial Confevence of the Unitoed States

, ' The interposition of internmediate responsibilities cen only serve to frus-
'
i trate the Center's achievement of a work-—prodoet that 1s continvully ohjec-
: ,
l tive and independent.  Such dntevpesition is avoided In the anerded version
, ,
’ of the BLlL."™ (1967 U.S. Code Cong. and Adm. News, p.2410).

. E .
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"1 In answering the question as to whether Lt would be feasible to
merely augment the budget of the Administrative Office for training and
rescarch, the Reed Committee Report stated that "the Administrative
Office is neither designed nor staffed for programs of continuing educa-
tion and training or for undcrtaking scientific rescarch in judicial adunin-
istration." (Hearings, p.36). .

AnoLhor reason for separation was presented in the hearings in the
following dialoguc: ‘ N
"Ir. Finley: What you are saying . . . is that the Administrative

Office must always operate with the confidence of the judges that it scrves,

“and that realizing this, it cannot hope in some circumstances to give a

thorouphly objective appraisal of what needs to be done, because such an

P T S o IO N R L1 L N TRk S DO Sy PSS PIC AN T D PR S ISP PRpor, PR,
[T R R Ve Graadaa. g uu.‘J mld e Wawl JIRLLLLTLeLe ST LLcLle R
R N

Jl‘(l].Llu&. o

"Judge lHastings: That is right. T think it is self-evident, almost,

e
1 ity -, s R N . . . : : .Y T - % e fT .
Hr. Finley: Therefore, to get the objectivity that is necdad, you

.

veally have to insulate the people doing the in-depth research into problezs

ol judieial adninigtration from thoso performing the housckeeping funcgtions
of the Aduinistrative Office." (Hearings, p.20). :

In hiz testiuony, Warren Olney, TIT, then Dircctor of the Administra-
tive Office, stated that "The meed for having autenowmy in the Center is
ot of reasons. One of them is to make sure that the
resourcas including persomnel that are supposed to go into research and

into training programs are not zbsorbed into the regular administrative

L L NI N TSR B o Y [P D L L L L i S e I Tt Prr™

[ W

!
i

S w e

" w]l B~ . s

asks of the Administrative O0ffice 55 there would be a tendency to do.'
(Hearings, p.364) . : ' ‘

Judgg Harvey M. Johnsen thought the Center should be separate {rom
the Administrative 0ffice bLecause '"the matter of engaging in policy studies
and rccommendations, ete., is not.reconcilable with what the Administrative

Office was intended Lo be, The Judicial Center should be coordinated with

Id
the Administrative Office, but not run by it, but by the Confercnce."

(Hearings, p.54). .

How Do Yheir Tunctions Differ?

The Senate Committee succinctly stated the basic differences. The’

Administrative Office is the “operations and housckeeping agency of the

3 AR}

courts' apd rhe Center is to be "their research and development undt.

PP A - - -~ . . T s YL I AV A W AR 'TL.. P e P ~ R e \1—»17r‘s
LAY U Mede LUUL LU Quau Stse mewre sy peacruoge Ativaa e waet SWRCCTLULE

K| L agh 4 .4 PR RN - Lt he AN
to be fleshed out by a leng list of specific funciions and projects. ne

line of demarcation may be distinct iu seme functional aveass and a bil

in others. But each project or progrou must be cvaluated and a dercruinis

1ot

: Iy

1 " . 4 g 4o o m PO S,
tion mode as to where it stands. AL variocus tinee the Conter nay for &
period be conducting work which lies in the gray area. Tn this conboni,

) s
par and distitict. But wo meet tha neaed

foud

the tyaining functien is quite ¢

for more clearly delineated functicnzl distincticns when ve approach Ifunc-

tions such as rescarch, systeas developnent, dn-depth studies, cle.

- . bee e rE
Long before the Center was ereated, the Administrative Office stotf
PI) fevs £, . Yy LI T T
was invelved to some extent in these types of functions.  The lmpossibIilily
G OV U O O YOO SO SOH TP U W SRS
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extensive in~depth analyses

by

often not scen or, as

lookin

di

probation, Clerk's Offices, etc.
¥

of

res
organizations

rol

T M
W S

reccarch and dovelopuent divisiens and cperatiens o

The

developn

the

tho

AGuintotrative Office]) statistics will be of

particularly for anything that relates

Ht;:

stinction in

fwrthier neted that "the pergonnel thet is

19~ o

being able to weet thedr primary nesponsibilities and also perform the .

required to improve the courts was recognized

both Judges and the Administrative Office itself.

The distinction between the Center and the Administrative Office is

-

a minimun, misunderstood by peéople because they are

g at the wrong dimension or chLopo Thus, there is very little

subject areas. Doth are concerucd with judicial statistics,

The difference, ag pointed out above, is one
function or approach. In addition to distiuguishing "operations' from

carch and development, the Senate Cormittee Report notes that the two

will pursue parallel courses and states that although the

eg are "undeniably' related, they are '"not essentially congruent.” (1967
[ CJ\:\—’ C'\‘A‘L;ss :A;-A&.{ -“‘,Jhi"nx \1»"”:} ?..’2/}1(:), : -

The sawe situation exists in privaie corporations which usually Lave

- production divisions.

preducticn: division may be building mousetraps while the research and

ent division iz studyving the characterictics eof mousctraps and design-

better ones. The new design is then used by the production divicion.

. - » ~ . \ » .
Ene diflox difficult Tor onteiders to seoo is

cvce which 15 often vory d

istinetion between the and/or

fa
s

type ol dota euch organization collects,

use to which data is put. Mr. Oluey, in his testimouy, stated thatb

vibal impartancu to the Conter,

* -

3}

to resecrch . . . {(Bearings, p.23064).

i istrative Office to

.

in the Admin

e et s e e g

R N L

1, pandle thoge statistics 38

‘ ~20~

are and the .
'

sent needs
based on what our present needs

- - de 3 E, E < 2; - - y . Y ‘L}\ ‘li,
C 4 £y 1 L A 18 1 L W 3 ! 10 T i i’
( 1ar1l we ] ]l"’l'. [“g ()‘ I i M a‘ ])(’ ])]‘(’)U()l” 1 1 mC

use of our statistics

(Hearings, p.365).
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cedtimony, poluted out another way in which the Center can be of support -

i

i l

"L may-be used as the basis for a new weighted cascload. If it is so usecd, IR N
this will be an example of a tool or technique which has been developed by 3 ' to the Admiunistrative O0ffice. ‘. . . the Center itself and its report

the Center which is then used for operatlonal purposes by the Administrative - . "~ ghould be of wvery great assistance to the Administrative 0Lfice In getting

the additional help that it will neced. [Federal Judicial Center reports

Offdce. Likcwise, Lhe Center project on {oreccasting will develop a fore- 3

asting model which can then be uscd by the Admi rative Office for develop- to the Judicial Conference] ought to highlight very cleavly what is requirved

.ing specific forecasts. Neither of these studies, however, is performed in in the Adwministrative O0ffice to enable it to give adequate support.' (lear-
a vacuyum. Continual coordination must be and has been maintained with Admin- ings, p.365).

fetrative .0ffice peeople in planning, conducting and interpreting the results

The Pole of the Director of the Aduinistretive Qffice s a lemboer of the

-of these projects. In the computer arvea the puipose. of Center projecis'is . Cente“ Lo‘1m.
to develop new computer applications for courts and determine exactly how Even though the functions of the two orn“nnudLJnas can he distinguished,
computers can best be used in judicial admindstretion. The results of the there will always be some preblems of potential duplication o competition

- ~T s o 54 e . . 3 s
Center's projects in this area can later be used by the Administrative Office between them. | Mr., Olney focused on this problem also in his testiwony,

either oo an accdatonce in wlaonning the Admindctrotive 0ffice eyetem of the .Y, .. the Deed Committec and the Julicial Ceaference, while desiving to
future, or through the use of some of the cowpuilcr programe being developed give the Deard and its Chief a bhiph degroe of sutonow, In conduciiag tud

“r Iy V3 - Ty - PO, -3 o A P . » . . . - ’ " . . " PPN B .
by the Center. Auny of thieso projects could be perinrmed by the Administrative © o ackivitics of the Center, also Aesircd o aveid so grant a seprratien Tea

the Adpinistrative QFfice ac to ploce the two orpaainatious in o ponition

cnal personncl. But the reasons for this

thourh given cbos 0 not dictate absenc it g e i 15 : . . Vo e Cy e v i
althoupgh given cbove, do not dictate absence of communications or cocrdina= - of potential rivalry or compotiticn. Tt is to avoid tois possilbility and
B P N B A . peirn T et oy ! . . Y . - !
Lion botvsen L};~.f L0 Qares Jonations, : i o asurg rvoLer coer il () 4 COupeloadu DTy Ll LIV ILLan O thie

' . s . i .
) s Ceptor and the activities of the Adsinistrative DOffiee that the Director of

. RO .t - ) B . . 1
Conter fecistoncr to the Mduindetrative 0ffice, ? \

the Administrative 0ffice dg to be made ew officio & wonlboexw of the Eoord of

Az can be scen from some of tha above exouples, the Administrative

e . o the Federal Judicinl Center.' (Hesvings, p.370).
Office is one of the clicnts of the Center, just as the courts are clients.

s

3 £ ~ - 'Y P Tee - &' T2 . : . . 3 0 Do ~ - .
In fnet, the Advinictrative Offico, with thelr extensive expevience in opera- Bisk Takiar Disvinolion,
. i
48 AR Ermry . damy Mgt iy Fml @y eld! Fa . - . ¢ v : . e 5 [
tlon, will often be "problew definers' Ffor the Coeuter. Mr. Olney, inuis o Dogauna farretive OFMce wonts uandoer he sepervinfen and
k H . ey, R ry e Toaier qvpereny ocovme cpvenrigee s Tsre et
1 dlrvecticn of the Conference and bocaung LD Do vemy Douvy ophyai e

F e L L T T i S s kil g e . N . . .
< . . R A W v e e s J .y .
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yespongtbilities, 3t cannot alford to

stick its neck out 4f such an action

¢ al . !
fnvolved a risk of detrimentally affecting ongoing operations. The Center's

s

osition i

s quite different.

It was designed to be an organization which

would be able to stick its necs out occasionally without incurring the risk

of harming operational cffectiveness,

respect was

he emphasiz

marked Ltue

The challenge to the Center in this
3 boldly put forth by Chief Jud ¢ Bazelon in his testimony where

ed thet "The Center cannot behave in the timid manner which has

3 .
past."  (Hearings, p.245). .
d
. . .
e S SO SO UPP SOR R E -

N
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: PELATIORSITI DS RITURRD TS VEBERAL LIUD1CIAT, CLETER A
oY e D JUDECLATL CONPRRINGE COMVITEES,

The distinction belween the general wission of the Judicial Conference
the the Center is covered clsevheré in this paper. We are concerned here
with the nature of the relationship between the Centar and the Judiciul
Conference commitlees, Lhc constraints the coumitices nszL place upon Centexr

aperations, and the potential duplication bLelweon Center activitics and

-

Judicial Cenferonce coesmittee activitics., -

Tastimony Defore Con ater, Uo

ot bt v i -

the Center

f‘, (‘Uu ,. A '.' 1o 1(1" l‘C’f"f,{

P S S S S S Y

(1

B3

Although not greeifically covered in the statute, it would seom the

Center's policy should ke one of not takias a position on any proposed Jecis-

. .t T SN o s iy T vy RPN 1 - ')

lation. Congrevsicnal testimony by the Conter shouwld consiost only of 2

. L. ~ - .. . -~ . + . . 3 Al . 1.9 I35 TN y . IR |
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; .
nay bo relovent to propoead legislavicon.
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cate, but should funectlon oo an goport witnerse  Sines thoe Lenter 18 often
3 b
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to know tho position corndibbocs eve foliing ou prososed Togial,
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the Center i dnvestigating. Over a period of time, more formal mnchanJth

for coordination will develop on a casc-by-case basis. Furthermore, as sug-

gested below, some programs undertaken by the Center may result in reducing

-

the scope of activity of some Judicial Conference committees or may eliminate

the need for one or more committees or oUbCONMlLLCCu‘

There is no requirement in the statute {or the Center to clear such

-

testimeny with the Judicial Conference. Section 620(b) (2) requires the

Center "to develop and present for consideration by the Judicial Conference

of the United States recommendations f01 improvement of the administration

of management of the courts of the United Stﬂtcu.” Section 623(b) directs

the Poard to "transmit to Congress and to the Attorney General of the United

Stetes copies of all reports and recommendations submitted to the Judicial

the Comaittorn om

shall also kcep

- - EQIPK I Il 4 ~ - ey - T
the Judicicry of the Unditod | Sepate and House of Reprosentatives full

and currvently informed with reepect to the activities of the Center."

Congressionst dirccotive indicates that Congress did not intend for Canter

recopmendations to be cleared or approved by the Judicial Conference. Close

cocrdination with the Judicial Couference dis dictated by principles of good

-

ation, but the Center'

adniuists s activities

¥

are not expressly constrained by any veguirenent for Judicial Conference’

>3

cleavance or approval.

oy Shouid the Center Reopond to

Recvests for stall support or for condncting a2 specific study cow

- . R e F S TR PN L e . PR w o emk e wre D L I N QR o v T e

and its communications to Congress

~mutual agreencnt about the most sarious probloms

through the Conference from one of dts committecs. Therefore, when we are .

talking about relationships with the Conference, we are in reality talking

about relationships with commlttees. Paragraph (4) of §620(b) requires the

Center, consistent with the performance of its resecarch, development, and

education functions, to provide staff, research, and planning assistance to

the Judicial Conference and its committees. Senate Committee Report No. 781

-

states that "Paragraph (4) makes clear that the work for which the Center is

established, the programs its Boavd prescribes pursuc nr to its rescarch,

development; and cducation functions, take precedence over requests for

staff by the Conference." Although this seccms to ancwer the question about

requests for staff support, it does not. necessarily answer the problem of

requests for studies or research projects. Since theve is a great deal of

faciny the United Suates

.

Courts, it

can be expected than resea) reh ¢T dovelop: PrOgrams prescyibad

by the Cepter Board will often be the same programs which have boeen requestod

by a Judicial Conference coumitiee. Howvever, even though a list of requestud

rittes pight bo identicnl wiih

projects prepared by a Judleiel Conference coums

ilist of projects prescribed tr tho Centey Soald, the Doard has the authorit
€
. 4 ” ’_ e — .
to establdish prioviiios for periormonee wiiich

PN

wmay n6w cocur betwoeon prib‘it} roquanle

ties prescribed by the Doard will probably diminich ax the Centow

tho prioy!

becones more effective. The SBeunate Comnittes recognized this i Lis state-

Lo the Conver unded

pent thar Yis

of court administravion,

. . B TN L R s s e . e
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the need for stafli, vogearch, and planning asulsianen

.
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by. particular Judicial Conference comnittees ought to diminish." Do e s e _
: ! miycaye performed by the Confercnce committees."  The colloquy aftoer that ques-

Duplication, Precmption and Distinctions Between the Center Role and Judicial v tion went as follows: (llearings, p.366). . R -
Conference Cormiltoes' Tl s, ’

"My, Olney: I do not think it would replace the supporting persounel
' One of the purposes of the Center was the elimination of the duplica-

’ : ' committee, What it would do would be to make, I would imagine, an inguiry
tion which existed among Judicial Confercence cowmittees. ' The Reed Committee ' '
' : and a study which might go to the very fundamentals of the vhole’ orpanizotion

Report noted that "the difficulties of conducting so many interrelated acti- A
) of our system of supporting personnel.
vities through so many overlapping but separate comnittecs with proper effi- v
' ) : "That cownittcs on supporting persenncl in the past hes not felt that
ciency and cffectivencss were obvious.'" (Hearings, p.45L). Since the Center' .
- it was charged with or had the facilitics for waking any such study. ‘They

role is separate from that of the committees, the possibility of duplication

have accepted clerke, for example, traditionzl office and treditional ofiZcer,
between commitice activity and Center projects cuists. Precluding the occur-
' without quecetion, aund they are conccyned with duties and pay and whainet In
rence of duplication is priwarily a matter of close coordinztion and tighter

: the clerk's office, bub when you get to the question as has been sug
communication with Judicial Conference committees. The very nature of the

some arcas that that kind of organization may be outdated and that porbeds

/
Rl

N

- problews which ' need to be studied in fact militates against their being conme

P arhat i¢ nesded.ic enovzhady with a different title and somewhat dificrent
mittee projects. The Reed Couwwditee rocognized that "the problems of the : - i
suthority to perfornm those funcoions, vhoe would be in the nature of o por.owil
foederal conrts will continue to grow in size, number and diffdculiy, while )
menoner for the loecel court, having in charpe cud being recponsible foo il
Lthe attenpt to meet thoese problerns by committce study and diwmprovised progrars
the personnel eud for wli the necheulos and alee fer the rechades? povt ¢
will prove to be less and less adecuate.'" (Hearings, p.372).
; ' proecessing the papers that make .
One of the most basic questicrs is whether the exicrence of the Caonter 3 o ‘
L ' i Yiir., Tinleys Se, you cuvisicon Ui Genlor oo invoelving fteels I onorc
11 eliwminace the need fow sone Jadiciall Conference conunittees. In other : .
. | ' * : fundenental questions, and the continuailon of the Judicicl Cenler CnTe-
words, will a group of Center projcots preempt 2 givcn comiitiee's functions? ? . ’
: ’ mitiscs more or Lleos keeping tabs, on a month-{o-ponth aud year-to-yo
This problen was brosched several Limaes duving the heariugs. Vhea Mr. Olaey
£ the cdminisiration of a partiecular nrea ol the law.
wes beotifyivg oa the Center legislatioa, Mr., Fialey (Chieil Counsel of tha ‘
. i Witr, OJuer: Well, this is quite wight. A commltion, Lilke the sepronc-
Subcommittee on Improvesents fn Judicizl Machinery) wondered whether "in some. !
in could net possibly widevtobe a stody of this kind,
tnctaness the fonctions of the Center wight not completely replace those that
whoy ave a group of judpos deing thely regular court o, Thoy oot swior
S e e s . o aee s . PR ST R S
4 > e - e v
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a)yCar and they could not themsclves undertake this kind of a thing. The

Center could.”

Mr. Olney, in his written statement, emphasized that "The creation of

the Tederal Judicial Center will not climinate o: supplant the committees of

A
\

the Judicial Conference. , . [In fact it] will nced its standing comnittees

even more than in the past."  (Hearings, p.378).

Anothey example of the difference between Center and committee activi-

~

tles vas illustrated in auother part of Mr. Olney's

exchange: (Hearings, p.365). :

"Mr. Finley: There is

iittle furcher,

one point I would like to explore with you a

Conference comaittecs and the staff of the Centor. For cxample, if one think

in terme of the Cormittee on {vi
recent monthe, one wonders whethey, if
in exiztonce, the Jury Commitiee would heve cpevated in the sawe way it ¢did
operate or wndther 1ts dervices would mot-have been porf
by the cwafi aud the Board of the Contor?

I5%% Tryimny e Tl 3 b Rl 3 1
pr. Oluay:s Well, din connectiion with that perticular committee, I

rtiee weu

Yy ot L Ch S S H s

think thot th: conun d have functiondd just the way 48 9id evon thous
we had had o Contee o e . :

weoRed fanoa Leetor. The proetiem theve vas really vot ons for the Ceintor,

54 U - b
ciples iu the judicial system.  Shouid we use the keyman prineiplie?  Should

o abiradnn fhat a2 . e P e T <
we avaundon that and uvse the principle of randon celaction {ron a fair cress

P WA S | P 15 My i { { & 1
0% G the connunity?  Iode not thiul the Center or its staff could have

S v i e C .

estimony in the following

I am still uncelear what the relationship will be between the

the Operation of the Jury System's activitiss din

sveh a Federal Judicial Center hind been

R,

helped the committee at all on thiz."

nated,
the architects of the Center.
Conference comnittees perform should be recognized.
committees
study of the
cedure and to recommend ¢
T
istrative Ofiice by the Judicial Conference

The vole of the Center neilther impinges on nor can replace

30

Thus, although thexe is a possibility that the scope of certain con-

mittees will be reduced and that (he neced for sowe comuittecs may be elimi-

this occurrence vas definitely not seen as a forepgone conclusion by

The several types of functions which Judicial

Yor example, several

arc carrying out the mandate of §331 which requires a continuous

operation and effcet of the gencrad rvies of practice and pro-

chauges in and additicns to the rules.

ecs are the vehicle throuvgh which supervivion and divection of the Admin-~

4

2a
[

foda

are exercised.  (Seec §$§804-6057,
f o
the functicus of
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only with the relationshiip beiweon the fentoer sed the curvent Jud Conil
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change-1s the' creation of a climate of acceptance within the group that is

to be changed. Although change can be recommended {rom outside or from

above; 1t will only come about if the individuals in the organization want

to change. From a psychological viewpoint, this involves changes in atti-

.

) N . ' ;s oo r~
tudes. Tt requires emotional involvement, mental participation and the

developuent of a commitment for change by the indigenous wmembdrs of the o

comnunity. 'This, of course, is one of the functions of the Center Beavd.

But they alone cannot spread thomselves wide enough . to have the required

degree of impact. Judicisl Conference committees should, therefore, also

be vieved as a vehicle throeugh which additional wissionarices and advocates

I3
can be recruited to help prrsuade all wmembers of the community of Judges to

change and to help create & climate of acceptance and commdtment to change..

- Cenddpe-nl +he Contrr way alen veanlt in vecanmendations for chanae
i

Ave 0fTficn,  Sinoe the Judicisd Conlerewce conwitices are

tha Confevence supervisces and directs the Adnin-

=
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ceonmendcd changes in Administrative Cffice struc—

-3

PROPOSED PROGIAM ALRAS
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¢

fhc-law develops thyough cases and controversies. The coutours
of the role of the Center will deve)op through its programs. At the
October 19th,” 1970 Board Meeting, the Board of the Center prescribed four
priorities. Rumber four was:
“The development of a plan which will assure - a continuing
program to improve teclmiques to handle the ongoing, dailym

business of the courts. This should be done throupgh the cducztionsl

programs and seminars of the Center and by testing and experivental

projects in selected districts.”

The initial work in this area has consisted of developing o maber
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. general adpinistration of the courts; (d) ° those aimed at improving the
exercise of judiecial responsibility in the corrcctions area; (e) those = -
aimed at reducing input to the Federal Courts; and (£) those related to .
tralning and continuing education. The latter category is the most clear-
cut function and although there are problems as to the speecific types of
educational techniques which should be used, the training function itself is
less of a problem in terms of determining priority. Turthermore, the train-

-~

.dng function everlaps . all other program areass since the results of many of

the projects would then become part of the matexiel for training courses and
seminars,

The program list is given in the paper entitled "Suuwmaries of Proposed
Programs and Projects for the Federal Judicial Cemtex" dated January 23, 1971,
A short suswmary is provided for cach propranm areé. CHowever,. in mest instances.

. .

- -

the svmmary fteelf is not an zdeqguate description. Thorefore, the staif hes

-

prepeved memoranda which go dnto further detail as neccssary for these arcas.

.~
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