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S. 438—RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS REFORM ACT

WEDNESDAY, JUNE 7, 1989

U.S. SENATE,
- COMMITTEE ON THE J UDICIARY,
, Washington, DC.

The committee met, pursuant to notice, at 10:04 a.m., in room
5D-226, Dirksen Senate Office Building, Hon. Dennis DeConcini
_presiding.

Also ' present: Senators Thurmond, Metzenbaum, Grassley,
Heflin, Specter, Humphrey, and Kohl.

OPENING STATEMENT OF SENATOR DeCONCINI

Senator DEConcint. The Judiciary Committee will come to order.

Today, we are going to hear testimony concerning S. 438, a bill to

reform the Racketeer Influenced and Corrupt Organizations Act, or

the RICO statute. The purpose of this legislation 'is to restore the

usefulness and effectiveness of the RICO statute that existed prior

E%St(;)}’le explosion of abusive and harassing lawsuits filed in the
s.

The legislation will also restrict the misuse of RICO whereby it
has been used to gain a competitive advantage in business or to
coerce one party to take an action they are unwilling to take
through legitimate means such as negotiation and bargaining.

I am a strong believer in the use of RICO, both civil and crimi-
nal, to penalize and prosecute organized crime and criminals of all
kinds. I believe the effectiveness of RICO has been undercut and
thwarted by the misuse of RICO by plaintiffs and their attorneys
who have employed RICO to extort and literally blackmail defend-
ants by bringing a RICO action in routine commercial disputes.

The legislation we consider today does not in any way weaken
the RICO statute. Rather, by eliminating misuse of this powerful
statute, today’s legislation strengthens RICO’s use against orga-
nized crime and white collar criminals.

The Racketeer Influenced and Corrupt Organizations statute was
enacted in 1970 at a time when Congress was increasingly worried
about the power and influence of organized crime. Congress had de-
voted much time and attention to studying the activities of orga-
nized crime syndicates and their effect on infiltrating legitimate
businesses and unions. The result of these studies was the Orga-
nized Crime Control Act of 1970. Title IX of that act was RICO.

For the first decade of RICO’s existence, there was little use of
its civil provisions. In the 1980’s, however, it has become almost a

ey
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fad among attorneys and plaintiffs to throw a RICO count into any
lawsuit seeking monetary damages in order to treble the damages, -
obtain attorneys’ fees, and, perhaps most importantly, to get into
Federal court.

The Judicial Conference of the United States has twice called
upon Congress to substantially reform RICG. There hayve been nu-
merous  judicial decisions which have called upon Congress to
modify the RICO statute. Most of these decisions have been in
cases in which the judge felt bound by the law and by Supreme
Court decisions to reach a result of allowing a RICO count te con-
tinue or to uphold a RICO award. These judges have stated that
RICO is too broad and that it has become a windfall for plaintiffs.
- Some of the statements by Supreme Court Justices are partially
noteworthy. Justice Byron White said, “In its private civil version,
RICO is evolving into something qulte different from the orwmal .
g)nceptlon of 1ts enactors.” That was in Sedima-S.P. RI \7 Imrex

o

Justice Lewis Powell was quoted on RICO: “It defies rational
belief, particularly in light of the legislative history, that Congress
intended this far-reaching result.”

Justice Thurgood Marshall also was quoted about the evils of
this particular RICO statute,

Judge Anthony Kennedy, when he was on the ninth circuit, said,
“A company eager to weaken an offending competitor obeys no
constraints when it strikes with the sword of the Racketeer Influ-
enced and Corrupt Organizations Act * * * It is most unlikely that
Congress envisioned use of the RICO statute in a case such as the
one before us, but we are requlred to follow where the words of the
statute lead.”

Chief Justice Rehnquist also was quoted: “I think the time has
arrived for Congress to enact amendments to civil RICO to limit 1ts
scope to the sort of wrongs that are connected to organized cnme,
et cetera. This is in a speech he made at the Brookings Institute in
April 1989.

In addition, Judge Abner Mikva, of the U.S. Court of Appeals for
the District of Columbia, was a Member of Congress in 1970 and at
that time warned his colleagues of the potential for abuse of the
civil RICO provisions.

So it seems very clear that there is no political spectrum_here,
Iiberal or conservative, that doesn’t believe, at least in the judici-
ary, that some changes must be made.

I believe it is clear from the record and from the urging of those
judges charged with enforcing our criminal and-civil laws that Con-
gress act expeditiously to make the necessary changes in RICO.

To this end, we have made several changes in the bill from the
one that was reported by the Senate Judiciary Committee last
year. We have added a number of important new predicate offenses
dealing with terrorism and organized crime. Because the standard
by which a judge was to determine whether punitive damages were
appropriate existed nowhere else in statutes or court decisions, we
have adopted the punitive damage standard developed by the Su-
preme Court of Arizona.

In addition, we have made two changesyin the controversial sec-
tion of the bill dealmg with its application to pending lawsuits.
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First, we have expanded the definition of prior criminal convictions
to include any felony conviction arising out of the same conduct on
 which the lawsuit is based. )
Last year’s bill would have limited the provisions to convictions
- of RICO predicate offenses, This change will give prosecutors more
" flexibility in charging defendants in criminal proceedings and will
make clear that our intent is to penalize criminals, including white
collar criminals, for their criminal acts.

- The second change is to allow RICO plaintiffs in pending cases to
recover reascnable litigation costs incurred in bringing a civil
RICO suit. While we do intend to take away the windfall that
many RICO plaintiffs are seeking to gain, we do believe it fair to
make the plaintiff whele in his reliance on RICO and. the way the
courts have recently interpreted it.

Legislation similar to that which we are considering today has
been unanimously reported by this committee, but has not been en-
acted. I am hopeful that today’s hearings will lead to quick consid-
eration of S, 438 by the Senate Judiciary Committee and by the full
U.S. Senate.

I believe we have an excellent and balanced group of witnesses
today who will give us perspective on each side of this issue, and
look forward to their testimony.

At this time, I yield to the ranking member of the Judiciary
Committee, former Chairman Strom Thurmond.

OPENING STATEMENT OF SENATOR THURMOND

Senator THurMoND. Thank you, Mr. Chairman,

Today, we begin the first hearing on civil RICO reform legisla-
tion in the 10lst Congress. Over the past several years, this has
become an all too familiar issue around the Congress, The civil
RICO reform legislation now pending is very similar to the bill we
unanimously passed from this committee in the 100th Congress,
but was not acted upon by the full Senate. ,

Regarding the need for this legislation, there is little doubt that
the civil protection provisions of RICO are being abused in ordi-
nary commercial litigation. The addition of a civil RICO claim has
become a dragnet for zealous plantiffs’ attorneys who fully under-
stand the potential for treble damages, attorneys’ fees, and court
costs under its provisions. ,

Recently, I had the pleasure of participating with Chief Justice
Rehnquist and others at the 11th Seminar on the Administration
of Justice in Williamsburg, VA. The Chief Justice was unequivocal
in his remarks that the Congress should move swiftly to limit the
incentive of lawsuits filed under the civil RICO provisions. Other
Federal judges have alsc been openly critical of civil RICO and
urged reform. ,

It is unreasonable and naive to believe that plaintiffs’ attorneys
will unilaterally refrain from alleging civil RICO violations in ordi-
nary business disputes. The U.S. Congress has a responsibility to
rein in this runaway statute. :

The legislative history makes clear that when the Congress
.passed the Racketeer Influenced Corrupt Organizations Act of

© 1970, we did so with the intent to thwart the infiltration of legiti-
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mate businesses by organized crime. The criminal and civil RICO
provisions have proved to be an effective law enforcement tool to
combat the unlawful activities of those engaged in organized crime.

Unfortunately, since the early part of this decade, we have seen
a growing number of civil RICO cases being filed in our Federal
courts. The overwhelming number of these cases have no business
containing RICO allegations in their complaints, These lawsuits
are not what the Congress envisioned when we passed RICO in
1970 to fight organized crime engaged in racketeering.

I am pleased that Senators DeConcini, Hatch, and Symms have
introduced legislation to limit the ~ivil RICO provisions to reflect
our intentions that it be used to pu..:sh the organized criminal ele-
ment in our society.

Generally speaking, S. 438 allows governmental plaintiffs to con-
tinue to. pursue treble damage awards, while limiting other plain-
tiffs to actual damages unless defendants’ actions were consciously
malicious.

With regard to pending cases, there once again is language to
permit the judge sitting in the particular case to allow continued
pursuit of treble damages for a meritorious RICO claim,

I look forward to hearing from the witnesses today, and believe
we can soon report this or very similar legislation to the Senate for
floor action and final passage.

Mr. Chairman, I have another commitment. I am going to have
to leave in about 25 minutes, and I will take pleasure in reading
this report. I want to congratulate you on holding this hearing,

Senator DEConcINI. Thank you, Senator Thurmond.

The Senator from Ohio, Senator Metzenbaum.

OPENING STATEMENT OF SENATOR METZENBAUM

Senator MerzENBAUM. Mr. Chairman, it is sort of deja vu. Once
again, this committee is considering a proposal to amend the Rack-
eteer Influenced and Corrupt Organizations Act. I continue to be-
lieve that RICO is in need of reform, but I also believe we must be
careful not to weaken the provisions of the law which protect con-
sumers. '

Last session, I worked hard to come up with an acceptable .
reform of the RICO law, In faci, at one point I thought we had an
agreement on the subject, and then one or two groups got off the
reservation,

My bill, S. 1528, frankly, was not a perfect bill, but I thought it
had the best chance of resolving this longstanding dispute and cor-
recting some of the more abusive and unanticipated uses of the
RICO statute. '

I am frank to say that I took considerable criticism and abuse
from some who said we shouldn’t be changing the RICO law; that
we were, going too far in doing so. And then there were others who
said we weren’t going far enough. '

Although that bill was voted out by the Judiciary Committee and
came close to passage last session, I was not completely happy with
the final version because it would have applied retroactively to
pending cases and did not offer adequate protection to small inves-
tors. '
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‘This matter of retroactivity is of considerable concern to me. In
the past and over the years in this body, I have opposed legislation
that takes away the rights which an individual or group of individ-
uals have in connection with a pending piece of legislation.

The chairman will recollect that we had a number of pieces of
legislation having to do with taking away the rights of plaintiffs in
antitrust cases. And to the best of my recollection, we were success-
ful in keeping that from cccurring and we permitted them to go
forward with their litigation and indicated that the Congress would
not support denying an individual or group of individuals rights
which they had incurred prior to congressional action. :

Now, I understand that the acting chairman has tried to add pro-
tections for those with pending cases by providing that a plaintiff
witl: a pending case can recover the costs of the action, including
reasonable attorneys’ fees and litigation expenses.

My experience with the debates on retroactivity strongly sug-
gests that applying any bill to pending cases is an invitation for
controversy and is a recipe for sinking the bill. I would urge Sena-
tor DeConcini to drop the retroactivity provision if there is to be a
bill passed this Congress,

I also remain concerned that there is no protection for small in-
vestors in thig bill, I do not bulieve that the securities laws offer
?deqélate relief to small investors who are victimized by securities

raud.

The securities laws currently only provide for actual damages for
. these plaintiffs. The reality of the justice system is that these
people are not made whole for their losses if they can only recover,
at most, their actual damages.

Every one of us in this room and anyone who is at all familiar
with issues of this kind know .that the legal costs are such that if
you can only recover the actual damages, it is almost impossible to
go to court to protect yourself because the legal costs eat up all of
the possible gain that a small investor might have—not gain; I
think the proper word is “recovery.” So, as a consequence, a small
investor must settle for considerably iess than his or her actual
losses rather than face the risk and expense of trial.

I believe if we are to pass legislation making the RICO law sig-
nificantly less onerous to the securities industry, the least we can
do is offer some protection to the small investors who most need to
be able to recover multiple damages in order to be made whole
from losses suffered because of security fraud. I would hope we can
find a way to address this issue in the bill.

I think there was sort of an obdurateness on the part of some in
the last session to keep from providing any protection for the small
investors and, as a consequence, the bill did not become a reality.

In sum, while I still believe that the RICO statute is in need of
reform, and I+am prepared to support reform, I am 1ot entirely
happy with the bill that is before the committee. I look forward to
this hearing. I hope the final bill will resolve my continuing con-
cerns. ‘

And I would say to the chairman that I am prepared to work
with him to try to resolve these two particular sticking points that
I have mentioned in my comments so that the RICC bill can move




forward promptly and be passed and, without further controversy,
become the law of the land. :

Senator DeCoNcINI. I thank the Senator from Ohio, and I can
assure him that we will continue to work with him, as we always
have, We appreciate his continued offer of settling differences and
attempting to work them out. Sometimes he and I have, and some-
times we haven’t, worked out our differences, and yet we have
maintained the most professional relationship, as well as personal
one. I am pleased to have the Senator’s views on this legislation, or
any other legislation, because he has a great deal to add.

The Senator from Iowa, Mr, Grassley.

~ OPENING STATEMENT OF SENATOR GRASSLEY

Senator GrassLey. Thank you, Mr. Chairman. ‘

We are always reminded that the RICO Act was enacted with -
the intent of strengthening the hands of prosecutors against orga-
nized crime. But while Congress thought it was simply getting
tough with the mob—and that was a worthy goal and still is a
worthy goal—things have since gotten out of hand. '

The evidence is that the law has been used for purposes well
beyond the original intent of Congress. :

Recently, for example, some prosecutors have used criminal
RICO to coerce legitimate businesses into plea bargains; some
plaintiffs’ lawyers have used civil RICO to virtually extort large
awards from banks and accounting firms; and in actions for di-
vorce, trespass, family - inherifance, employment benefits, and
sexual harassments by unions; and now even in actions against
pro-life demonstrators.

If you look over that whole group I just listed, there is not a mob-
ster in sight.

Indeed, more than 90 percent of the over 1,000 civil RICO cases
that are filed annually ught now involve legitimate business de-
fendants, not organized crime.

Some estimate that these cases cost the economy many millions
of dollars, and perhaps even billions of dollars, in wasted litigation
expenses,

As Federal Judge Jack Weinstein recently observed upon dis-
missing a RICO suit, and I quote, “The only inhibition on the com-
mencement of civil RICO is the limit on the imagination of coun-
sel,” end of quote.

More ominous, perhaps, are suits for treble damages under ¢ivil
RICO that have the effect of inhibiting the free speech rights of
thoge who want to use civil disobedience as their means of protest.

Of course, no one defends the intentional damage caused to prop-

erty by protestors of any political stripe.
- However, when damage to property alone can be used to estab-
lish a pattern of disruption or harm to the object of the protest, or,
in the terms of the RICO statute, establish an “ongomg criminal
enterprise and pattern of racketeering activity,” in order to gain
treble damage awards from protestor/defendants, no matter how
nonviolent the intent of the protestors, then it appears that the op-
eration of the law may be out of sync with 1ts original intent,.
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When a statute such as civil RICO may be used, in effect, to chill
the first amendment rights of those who are opposed to apartheid,
nuclear weapons, or abortion, then it is time to revisit the oper-
ation of that statute.

That is why this committee meeting is very timely.,

We gll know, of course, that in 1985 the Supreme Court, in a 5-
to-4 decision in the Sedima case, determined that Congress, and not
the Supreme Ceurt, should decide how the RICO statute is to oper-
-ate,

However, in dissent, Justice Marshall warned in that case, and I
quote, “Civil RICO has been used for extortive purposes, giving rise
to the very evils that it was designed to combat.”

Chief Justice Rehnquist, who, as an Associate Justice, joined the
majority at that time, has now taken a second look and has writ-
ten, and I quote, “I think that the time has arrived for Congress to
enact amendmenis to civil RICO to limit its scope to the sort of
wrongs that are connected to organized crime or have some other
reason for being in Federal court.” ’

Now, just because the Federal courts may not want to hear a cer-
tain kind of case is no reason alone for the Congress to act. Howev-
er, suggestions regarding the jurisdiction of our Federal courts
made by our Chief Justice are entitled to great weight.

Of course, we need to recognize the importance of enforcement
statutes as tools for Federal prosecutors, State attorneys general,
securities regulators, and insurance commissioners in their battle
against white collar fraud and criminal schemes in military pro-
curement contracts, the savings and loan industry, and Wall
Street’s insider trading scandals, among others.

And if RICO is to retain a role as such a tool, it should be within
the bounds of congressional intent, not the imagination of the
courts or the lawyers that practice before them.

Of course, if the intent of Congress is not clear, then we not only
need to, but we have a responsibility to clarify our intentions. We
are so often on this committee concerned about the overload in the
Federal courts.and judicial system. Part of that, to a great extent,
is because we have not done a very good job of making clear what
congressional intent is.

So, with those background statements in mind, I look forward to
these hearings. I think that we have a problem to overcome, and
probably some legitimate legislation needs to be crafted by this
committee. : ‘

Sepator DEConcini. I thank the Senator from Iowa.

- The Senator from Wisconsin, Mr. Kohl.

OPENING STATEMENT OF SENATOR KCHL

Senator Konr. Thank you, Senator DeConcini. I commend you
for conducting this hearing on the RICO law. Clearly, you have
done an outstanding job on this important issue, and I appreciate
your leadership.

I think everyone on this committee would agree that RICO has
beneficial aspects. At a time when white collar crime is soaring,
RICO can send a crucial message: If you commit a pattern of rip-
offs, you will pay each victim not once, but three times.



8

This valuable message, however, is not the only one that RICO
sends. It also tells lawyers, if you are going to sue a business for
commercial fraud, go to Federal court and get treble damages. As a
matter of pohcy, don’t think we should have a Federal treble
damage remedy in such situations. -

The question, then, is not whether RICO has been abused. Attor-
neys who invoke RICO in garden-variety fraud cases are probably
guilty of nothing more than zealous advocacy on behalf of their ch—
ents. Similarly, the issue is not whether RICO reform is liberal i}
conservative. Chief Justice Rehnquist thinks the law should bo 5O
overhauled, and so does Justice Marshall.®

Nor does this controversy hinge on what Congress intended for
RICO to do. Congress almost certainly did not mean for RICO to
reach out as broadly as it has. But while congressional intent de-
serves our consideration, it is essentlal that we focus on RICO’s
uses in 1989, not on.Congress’ goal in 1970. Thus, the key issue re-
mains whether there should be a Federal treble damage rémedy for -
commercial fraud and roufine contract cases.

Generally speaking, I think Senator DeConcini’s bill does a good
job of defining who ought to be able to use RICO and in what cir-
cumstances. His legislation would permit injured persons to recov-
er their damages and their costs, but it would reduce the incentive
for plaintiffs to litigate mine-run fraud claims as violations of Fed-
eral law. Many business disputes would return to the State courts
where they belong. At the same time, government would still be al-
lowed to protect consumers by seeking treble damages.

I do have some questions about a few specific provisions in S..
438. First, I wonder if defendants who should be punished by treble
damages will escape their just desserts by making deals with cr1m1—
nal proszcutors.

Specifically, if a defendant pleads guilty to one count in ex-
change for dismissal of a similar count, will pecple injured by the
dismissed offense be allowed to sue for treble damages, and to what
extent should prosecutorial discretion define a civil remedy?

Second, will the bill’s affirmative defense protract RICO litiga-
tion and immunize defendants who are just Iucky enough to escape
the attention of regulatory agencies? Finally, is it fair to apply S.
438 retroactively? What do we say to plaintiffs who filed their cases
in good faith? |

I am confident, Sen,ltor DeConcini, that my questions can be ad-
dressed, Overall, "RICO reform is a good idea and I am grateful to
you for your efforts to make it become a reality. As a former busi-
nessman, I know that honest enterprises are sometimes sued for
the flimsiest of reasons. The last thing our economy needs is a law-
yer’s full employment act.

Thank you.

Senator DECONCINI Well, right now, being a lawyer and a
member of this body, I agree with you, but 1 am not sure I will
always take that position. Thank you, Senator Kohl, very much.

The Senator from New Hampshire, Senator Humphrey

OPENING STATEMENT OF SENATOR HUMPHREY
Senator HumpHrEY. Thank you, Mr. Chairman.
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One particular aspect of the RICO abuse is especially disturbing
to me, and that is that civil RICO suits are now being used to sup-
press and persecute the -exercise of first amendment rights by
American citizens.

Just last March, the U.S: Court of Appeals for the Third Circuit
.. upheld the application of harsh RICO remedies against pro-life
“‘demonstrators who were protesting against abortion in Philadel-

phia. Encouraged by that decision, civil RICO suids are now being
-filed across the country in a conscious, concerted effort to stifle the
first amendment rights of such demonstrators. ‘

Mr. Chairman, those who protest abortion are by no means the
only ones who are threatened by this abuse of the RICO statute.
Professor Alan Dershowitz of the Harvard Law School, one of the
Nation’s preeminent liberal legal scholars, recently stated that the
use of RICC against these demonstrators is, as he said, “a hare-
brain,ec}, idea promoted by those who think the end justifies. the
means,” . :

And he furtner pointed out, “Don’t forget that if the U.S. Su-
preme Court were to reverse Roe v. Wade, the pro-choicers will be
protesting and RICO could also be used against them.”

The fact is that civil RICO can be used against antinuclear dem-
. onstrators, antiwar demonstrators, or antiapartheid demonstrators

just as easily as it has been used against pro-life demonstrators,
and that is why voices as diverse as those of Alan Dershowitz, the
ACLU, Washington Post columnist Nat Hentoff, and the Operation
Rescue pro-life organization have condemned the use of civil RICO
as a weapon against freedom of expression. 3

Mr. Chairman, I ask unanimous consent that an article by Nat
Hentoff entitled “The RICO Dragnet” from the May 13 edition of
the Washington Post be included in the record.

Senator DeCoNcini. Without objection, so ordered.

[The information of Senator Humphrey follows:]

TRE RICO DRAGNET o

(By Nat. Hentoff)

Before RICO (the Racketeer Influenced and Corrupt Organizaitons law) was
passed in 1970, a representative of the American Civil Liberties Union testified
against it. He said the language of this harsh bill was so broad (“patterns of racke-
terring,” for instance) that it was likely to reach far beyond its intended target, or-
ganized crime.

Indeed, he added, this newborn weapon against the mob could eventually be
turned against the civil liberties of all kinds of people who are not racketeers.

And so it has come to pass. Attracted by access to federal courts on what have
been state and local charges—along with, in civil cases, treble damages, attorney
fegis and lower standards of proof—all manner of plaintiffs have been filing RICO
suits,

Texas Air, for example, aimed RICO at the pilots’ and machinists’ union, claiming
that their public complaints about the airline’s safety were part of a pattern of
racketeering. '

A member of a Hasidic congregation used RICO to sue other members in an argu-
ment over the successor to the “Skolyer Rebbe.” FBI agents who set up a sting oper-
ation were hit with a RICO suit. A real estate development partnership with Donald
Trump in charge hauled out RICO to sue¢ the law firm representing tenants who
didn’t want the building to be converted to condominiums,

In 1987, another representative of the ACLU, Antonio Califa, appeared before the
Senate Judiciary Committee to urge reform of RICO. “Often,” he said, “the mere
threat of treblei damages and being labeled a ‘racketeer’ intimidates defendants into
settlement in eyen the most frivolous suit.”
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Califa also warned that RICO was beginning to chill First Amendment rlgbts, as
in cases of protesters at abortion clinics. .-

One of the cases he mentioned, Northeast Women’s Center v. McMonagle, has re-
sulted in the conviction of 26 antiabortion demonstrators who have been fined
$43,000 in damages and $65,000-in lawyers fees. The third circuit affirmed, and the
Supreme Court is being asked to review the case.

There is no question that some of the protesters went beyond speech and were
guilty of trespass, disorderly conduct and failure to disperse—customary charges at
demonstrations. But as David Boldt, editor of the Philadelphia Inquirer editorial
page, has noted: “The demonstratlons against the Vietnam War that I covered in
the 1960s had a much hlgher quotient of violence, and I have crossed union pxcxet
lines that were more abusive.”

The Northwest Women's Center, however, by federalizing and pumping up these
charges—and penalties—through RICO, has helped create a strategy for discourag-
ing demonstrations by antiapartheid, antinuke and civil rights groups, among
others. No matter how nonviolent a protest may be in intent, some of its more in-
tense members may well damage property and in RICO’s terms, disrupt and harm
the owner’s business,

In the Phlladelphla case, the demonstrators were accused under RICO of engaging
“in an ongoining crifiinal enterprise and pattern of racketeering activity.”! The
“criminal enterprise” consisted of the defendants having formed such organizations

as the Pro-Lite Non-Violent Action Project of Southeastern Pennsylvama This, ac-
cording to RICO, was a conspiracy, and what flowed from it was “a pattern of rack-
eteering activity. o

1 wondered why the ACLU of Pennsylvania had not at least spoken against the
dangers to civil liberties of using RICO in’ this case, as Antonio Califa had in Wash-
ington. The legislative director, Stefan Presser, told me that the board of directors
had decided on silence, “I'm not saylng, ’ Presser said, “that the debate was not in-
fluenced by who the parties were.’

Since the defendants were prolifers, the prochoice ACLU board could not muster
sufficient concern for what was happening to the other side under RICO. In Phila-
delphia, therefore, the ACLU’s reason for being—constitutional liberties are 1nd1vxs-
ible—was turned upside down,

- Meanwhile, Patricia Ireland, executive vice president of the National Organiza-
tion for Women, rejoiced at the RICO verdict against the Philadelphia demonstra-
tors. ““A wonderful decision,” this attorney said.

As the abortion wars move into state legislature—if the Supreme Court uipholds .
more state restrictions on abortions—there are likely to be large-scale demonstra-
tions against prohfers and leglslators that may damage property and otherwise have
the elements of a “conspiracy.’

In 1990 or so, a prolife group can be expected to file a “wonderful” RICO suit
against NOW. ‘

Senator HuMPHREY. It appears that the bill under consideration
will eliminate the worst of the civil RICO remedies in some cases
involving demonstrations and other first amendment activity. :

However, it appears that triple and double damage remedies will
still be available in suits brought by government plaintiffs, and
possibly suits brought by natural persons based on alleged injuries
resulting from demonstrations.

Clearly, RICO was never intended to be used as an instrument of
suppression against free expression. So I urge the chairman and
the other sponsors of this bill to perfect it further to assure that
the reforms are broad enough to eliminate this unacceptable, rep-
rehensible use of civil RICO, and I am prepared to work with my
colleagues toward that end.

Senator DeConNcint. I thank the Senator.

Before I call the first witness, I wish to place a statement by Sen-
ator Simpson and a copy of S. 438 in the record.

[The aforementioned follows:]
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STATEMENT OF SENATOR ALAN X. SIMPSON

Hearing on S. 438
Racketeer Influenced and Corrupt Organizations <255§:~
Reform -Act -~ Senate Judiciary Committee
June 7, 1989

Mr;>Chairman, I appreciate this opportunity to make a few remarks
about this very important legislation. Civil RICO reform has Been”a
lot of actionf&n.both the House and the Senate in recent congresses.
It may be that the 10lst Congress will actually see the culmination of

these efforts and the passage of much needed reform.

The House Judiciary Subcommittee on Crime has held hearings on
this measure and it appeaxs that"?é Subcommittee is more likely to
report this legislation favorably than was the case in the last
Congress. Additionally, this Committee seems likely to follow its
actions from last Congress and unanimously report the measure which we
have before us. I’ll be interested to xreceive the testimony of the
various witnesses to learn what improvements may be appropriate in this

legislation at the time of markup.

Now is clearly the time to reform the civil RICO mess. Supreme
Court Chief Justice William Rehnguist has noted that as well in several
recent appearances. As recently as May 19, the Chief Justice authored
an article in the Wall Street Journal entitled "Get RICO cases out of

my courtroom" That title captures the sentiment of many federal judges
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in the country who has seen the ahuse of civil RICO laws at an ever
m*increasing rate. The,R £ilings continue to grow, Many of these

cases have nothingﬁgquo with racketeer influenced and corrupt v

organizations. The law has been abused for domestic relations £ilings,

contract cases and many other inappropriate areas of civil litigation.

Such formidabla "organizatioﬁ; ag the Department of Justice, the
ABA, and the National Association of Attorneys General have reviewed
the legislation and offered useful suggestions for possible
improvement. It will be important to maintain key aspects of the RICO
statute which have been very useful to the Department of Justice in a
criminal division in puféuing the bona fide intent ol the statute. At
the same time, unwarranﬁed use of the statute by private plaintiffs
must be curbed. ' I thank you, Mr. Chairman for this opportunity to make
a few remarks and I look forward to receiving the testimony of the

witnesses.
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18T SESSION ° 438

To amend chapter 96 of title 18, United States Code.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 23 (legislative day, JANUARY 3), 1989

Mr. DeConoint (for himself, Mr. Harow, Mr. HerFLIN, and Mr. Synmums) intro-
duced the following bill; which was read twice and referred to the Committee
on the Judiciary

A BILL

To amend chapter 96 of title 18, United States Code.

Be it enacted by the Senate and House of Representé-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE,

This Act may be cited as “The RICO Reform Act of
1989",

S Ut R W DN

SEC. 2. ADDITION OF PREDICATE OFFENSES,

Section 1961(l) of title 18, United States Code, is

. 8 amended—

BN

9 (1) in subparagraph (A), by inserting ‘‘prostitution
10 involving minors,” after “extortion,”;

11 (2) in subparagraph (B)—
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(A) by striking “section 201" and inserting
the following: “Section 32 (relating to destruction

of aircraft or aireraft facilities), S‘ection 81 (relat-

“ing to arsom), section 112(a), (c)-(f), (relating to

S 438 IS

protection of foreign officials and cther persons),
section 115 (relating to acts against Federal offi-
cials and other persons), section 201”’;

(B) by inserting after ‘‘sections 471, 472,
and 473 (relating to counterfeiting)”’, the follow-
ing: “section 510 (relating to forging of Treasury
or other securities), section 513 (relating to for-
gery of State and other securities),”;

(C) by inserting after “section 664, (relating
to embezzlement from pension and welfare
funds),” the following: “section 878 (relating to
threats and extortion),”;

(D) by inserting after “section 1029 (relating
to fraud and other activity in connection with
access devices),” the following: “‘section 1030 (re-
lating to fraud in connection with computers),”’;

(E) by inserting after “section 1084 (relating
to the transmission of gambling information),” the
following: “sections 1111, 1112, 1114, 1116, and
1117 (relating to homicide), section 1203 (relating
to hostage taking),”; | ‘
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(F) by striking out “‘section 1503 (relating to
obstruction of justice), section 1510 (relating to
obstruction of criminal investigaﬁons), section
1511 (relating to the obstruction of State or local
law enforcement), section 1512 (relating to tam-
pering with a witness, vietim, or an informant),
sectior;‘i“!:.‘ij,513 (relating to retaliating against a wit-
ness, victim, or an informant),” and inserting in
lieu thereof the following: “sections 1501-1508,
1508-1513, and 1515 (relating to obstruetion of
justice)”’; A

(@) by inserting after “sections 2251-2252
(relating to sexual exploitation of minors),” the
following: “section 2277 (relating to vessels),”;

(H) by inserting after “sections 2314 and
2315 (relating to interstate transportation of
stolen property)”’, the following: ‘‘section 2318
(relating to counterfeit materials)”’; and

(D) by inserting after “section 2820 (relating
to trafficking in certain’ motor vehicles or motor
vehicle parts),” the following: “section 2381 (re-
lating to terrorist acts abroad),”;

{8) by striking out “or’ at the end of subpara-

graph (D);

®S 438 IS
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{4) by striking out the semicolon at the end of
subparagraph (E) and inserting in lieu thereof “, (I}
any offense under section 134 of the Truth in Lending
Act (15 U.S.C. 1644), or (G) section 5861(b)—(k) of the
Internal Revenue Code of 1986 (relating to firearms
controls) (26 U.S.C. 5861(b)—(k);"
SEC. 3. BURDEN OF PROOF,
Section 1964(a) of title 18, United States Code, is
amended by inserting after “‘of this cha,pfer by issuing’ the

£

following; , upon proof by a preponderancé of the evi-
dence,”,
SEC. 4, CIVIL RECOVERY.

Subsection (¢) of section 1964 of title 18, United States
Code, is amended to read as follows: f

“(e)(1)(A) A governmental entity (excluding a unit of
local government other than a unit of general local govern-
ment), whose business or property is injured by conduet in
violation of section 1962 of this title may bring, in any appro-
priate United States district court, a civil action therefore
and, upon proof by a preponderance of the evidence, shall
recover threefold the actual damages to the business or prop-
erty of the governmental entity sustained by reason of such

violation, and shall recover the costs of the civil action, in-

cluding a reasonable attorney’s fee.

oS 438 IS
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“(B) A civil action under subparagraph (A) of this para-

graph must be brought by—

“@) the. Attorney G‘reriera], or other leg@ﬂ officer
autherized to sue, if the injury is to the business or
property of a governmental entity of the United States;

“(ii) the chief legal officer of a State, or other
legal officer authorized to sue, if the injury is to the
business or property of a governmental entity of the
Statt;,; |

“(iil) the chief legal officer, or other legal officer
authorized to sue, of a unit of general local government
of a State, if the injury is to the business or property
of the unit of general local government; or

“(iv) a court-appointed trustee, if the injury is to
the busineés or property of an enterprise for which the
trusfee has been appointed by a United States district
court under section 1964(a) of this title.

“(2) A person whose business or property is injured by

conduct in violation of section 1962 of this title may bring, in
any appropriate United States district court, a civil action
therefore and, upon proof by a preponderance of the evi-

dence, shall recover—

“(A) the actual damages to the person’s business

or property sustained by reason of such violation;

®5 438 IS
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“(B) the costs of the civil action, including a rea-

sonable attorney's fee, if the person whose business or

property is injured is—

as 438 IS

“@) a unit of local government other than a
unit of general local government; or

“@)I) a natural person, or an organization
meeting the definition of exempt organization
under section 501(c){(8) of the Internal Revenue
Code of 1986 (26 U.S.C. 501(c)(8)), or an organi-
zation meeting the definition of an indenture trust-
ee under the Trust Indenture Act of 1939 (15
U.8.C. 77jjj, et seq.), or an organization meeting
the definition of a pension fund under the Employ-
ee Retirement Income Security Act (29 U.S.C.
1001, et seq.), or an ’organization meeting the def-
inition of”sm investment company under the In-
vestment Company Act of 1940 (15 U.8.C. 80a-
1, et seq.); and ' .

“(IT) the person is injured by conduct pro-
scribed by section 21(d)(2)(A) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(d)(2)(A));
or

“@i)I) a natural person and the injury oc-
curred in connection with a purchase or lease, for

personal or noncommercial use or investment, of a
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product, investment, service, or other property, or

a contract for personal or noncommercial use or

investment, including a deposit in a bank, thrift;

credit union, or other savings institution; and

“(II) neither State nor Federal securities or

comr;lodities laws make available an express ore

implied remedy for the type of behavior on which

the claim of the plaintiff is baSed; and

“(C) punitive damages up to twice the actual
damages if the plaintiff may collect costs under the
provisions of subparagraph (B) of this paragraph, and
the plaintiff proves by clear and convincing evidence
that the defendant’s actions were consciously malicious,
or so egregious and deliberate that malice may be
implied.
In actions in which the plaintiff may collect costs under the
provisions of subparagraph (2)(B)(ii) of this paragraph, the
calculation of punitive damages also shall be consistent with
section 21(d)(2)(C) of the Securities Exchange Act of 1934
(15 U.S.C. 78u(d)(2)(C)), and the assessment of punitive
damages against a person employing another person who is
liable under this clause shall be consistent with éection
21(d)}2)(B) of the Securities Exchange Act of 1934 (15
U.5.C. 78u(d)(2)(B)).

oS 438 IS
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48) A natural person who suffers serious bodily injury
by reason of a crime of violence that is racketeering activivy
and that is an element of a violation of section 1962 of this
title may bring a civil action in an appropriate United States
distriet court, and, upon proof by a prepa%derance of the evi-
dence, shall recaver—

“(A) the costs of the civil action, including a rea-
sonable attorney's fee; ’

“(B) the actual damages to the person’s business
or property sustained by reason of such violation;

“(C) the actual damages sustained by the natural
person by reason of such violation, as allowed under
applicable State law, (excluding pain and suffering);
and

“(D) if the plaintiff proves by clear and convincing
evidence that the defendant’s actions were consciously
malicious or so egregious and deliberate that malice
may be implied, punitive damages of up to twice the
actual damages.

“(4) In an action vnder this subsection, evidence rele-
vant only to the amount of punitive damages shall not be
introduced until after a finding of liability, except the court
may permit, for good cause shown and in the absence of any

undue prejudice to the defendant, introduction of such evi-

85 18 18
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dence prior to a finding of liability on motion of a party or in
the exercise of its discretion.

“(B)(A) A person whose business or property is injured
by conduet in violation of section 1962 of this tiﬂe may bring,
in any appropriate United States distriet court, a civil action
therefore and, upon proof by a preponderance of the evidence
of such violation, shall recover threefold the actual damages
to the person’s business or property sustaiﬁed by reason of
such conduct, and the costs of the civil action, including a
reasonable attorney’s fee, from any defendant convicted of a
Federal or State offense deseribed in subparagraph (B).

“(B) The offense referred to in subparagraph (A) must—

“(i) be based upon the same conduct upon which
the plaintiff’s civil action is based;
“(ii) include a showing of a State of mind as a
material elemeknt‘ of the offense; and
“{iil) be punishable by death or imprisonment for a
term of more than one year.
~“(6MA) Except as provided in subparagraph (B), a civil
action or proceeding under this subsection may not be com-
menced after the latest of-—
“@i) four years after the date the cause of action

acerues; or

@8 438 IS
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“(i) two years after the date of the criminal con-
vietion required for an action or proceeding under para-
graph (5) of this subsection’.v '

“MB) A civil action brought pursuant to subsection
(e)1)B) @), i), or (i) may nof be commenced more than 6
years after the date the cause of action acerues. |

“(C) The period of limitation provided in subparagraphs
(A) and (B) of this paragraph on a cause of action does not
run during the pendency of a government civil action or pro-
ceeding‘ or criminal case relating to the conduct upon which
such cause of activa is based.

“(T)A) It shall be an affirmative defense to an action
brought undér this subsection that a defendant acted in good
faith and in reliance upon an official, directly applicable regu-
latory action, approval, or interpretation of law by an author-
ized Federal or State agency in wrltmg or by operation of
law. | | ‘

“(B) Before the commencemert of full discovery on and
consideration 6f the plaintiff’s claim, the court shall deter-.
mine, upon defendant’s motion, the availability of any affirm-
ative defense asserted under this paragraph. The discovery of
any such affirmative defense shall be allowed, as provided by
law or rule of procedure, prior to the court’s determination of

the availability of such an affirmative defense.

@5 488 IS



12
13
14
15

16

17
18
19

21
22
23
24

23

11
- “(8) In an action under this subsection, facts supporting
the elaim against each defendant shall be averred witil)x
particularity. | | |

“(9)0A) An action or proceeding ‘under‘ this subsection
shall not abate on the death of the plaintiff or defendant, but
shalt survive and be enforceable by and against his estéte and
by and against surviving plaintiffs or defendants.

“(B) An action or proceeding under this subsection shall
survive and be enforceable against a feceiver in bankruptey
but only to theb éxtent of actual damages. ‘

(10) In a civil action or proceedirlg under this subsec-
tion in which the complaint does not allege a crime of
violence—

“(A) the term ‘racketeer” or the term ‘organized
crime’. shall not be used by any party in any pleading
or other written document submitted in the action, or
in any argument, hearing, trial, or other oral presenta-
tions before the court; and

“(B) the terms used to define conduct in violation
of section 1962 of this title shall be referred to as
follows:

“(i) ‘racketeering activity’, as defined in sec-
tion 1961(1) of this title, shall be referred to as

‘unlawful activity’; and

oS 438 IS
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“(i) ‘pattern-of raéketeering activity’, as de-
fined in section 1961(5) of this title, shall be re-

ferred to as ‘pattern of unlawful activity’.

“(11) For purposes of this subsection—

“(A) the term ‘governmental entity’ means the '

United States or a State, and includes any department,
agency, or government corpora,tion‘ of the United
States or a State, or any political subdivision of a
State which has the power (i) to levy taxes and spend
funds, and (i) to exercise general corporate and police :
powers;

“(B) the term ‘w.it of general local government’
means any political subdivision of a State which has
the power (i) to levy taxes and spend funds, and (i) to
exercise general corporate and police powers; and

“(Q) thebterm ‘erime of violence’ means an offense
involving— »

“(i) when chargeable under State law the fol-
lowing: murder, kidnapping, arson, robbery, or
dealing in narcotic or other dangerous drugs;

“(i1) when indictable under title 18, United
States Code, and when accompanied by serious
bodily injury the following: destruction of aircraft

- or aircraft facilities as :defined by section 32;

arson as defined by section 81; acts against for-

@3 488 IS
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eign officials and other persons as defined by sec-
tion 112 (a), (c) through (f)); acts against Federal
officials and other persons as defined by section
115; threats and extortion as defined by section -
878; loansharking and other extortionate credit
transactions as defined by sections 891-894;
homicide as defined by sections 1111-1112, 1114,
1116-1117; hostage taking as defined in section
1208; obstruction of justice as defined in sections
1501-1506, 1508-1513, and 1515; extortion as
defined by section’ 1951; murder-for-hire as de-
fined by section 1958; sexual exploitation of chil-
dren as defined in sections 2251-2252 and 2256;
explosives or dangerous weapons aboard vessels
as defined in section 2277; terrorist acts abroad
as definéd in section 2331; or

-*(iii) the felonious manufacture, importation,
receiving, concealment, buying, selling, or- other-
wise dealing in narcotic or other dangerous drugs,

punishable under any law of the United States.”.

SEC. 5. INTERNATIONAL SERVICE OF PROCESS.
Section 1965 of title 18, United States Code, is

amended—

(1) in subsection (b) by striking “residing in any

other district”;
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(2) in subsection (b) by striking “in any judicial
district of the United States by the marshal thereof”
and inserting “anywhere the party may be found’’;

(8) in subsection (¢) by striking “in any other judi-
cial distriet” and inserting “511ywhere the witness is
found”;

(4) in subsection (c) by striking “in another dis-
trict”; and |

(5} in subsection (d) by striking “in any judicial )
district in which” and inserting “where”.

SEC. 6. EXCLUSIVE FEDERAL JURISDICTION.

Chapter 96 of title 18, United States Code, shall not be
construed to confer jurisdiction to hear a criminal or civil
proceeding or action under its provisions on a judicial or
other forum of a State or local unit of government.

SEC. 7. STYLISTIC AMENDMENT.

The analysis of chapter 96 of title 18, United States

Code, is amended by striking out the item for section 1962

and inserting in lieu thereof the following:

“1962. Prohibited activities.”.
SEC. 8. JUDICIAL STANDARD TO DETERMINE REMEDY.

(a) In GBNERAL.—(1) Except as provided in paragraph
(2), the amendments made by this Act shall apply to any civil
action or proceeding commenced one day after the date of

enactment of this Act.

@S5 438 18
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(2) In any pending action under section 1964(c) of title

18, United States Code, in which a person would be eligible

to recover only under paragraph (2)(A) of section 1964(c) as
amended by this Act because the action does not meet the

requirerﬁents of paragraph (2)(B) of section 1964{c), if this

Act had been enacted before the commencement. of that -

action, the recovery of that person shall be limited to the
recovery provided under paragraph (2)(4), unless in the
pending action—
(A) there has been a jury verdiet or district court
judgment, establishing the defendant's liability, or set-

tlement has oceurred; or

(B) the judge determines that, in light of all the -

circumstances, such limitation of recovery would be

clearly unjust. |

(b) ExceprioN FOR Costs oF CrviL ActioN.—For
purpoées of this-subsection, in any action in which a person
would be eligible, by operation of subsection (), to recover
only under paragraph (2)(A) of section 1964(c) of title 18, as
amended by this Act, the person shall also recover the cost of
the civil action, which includes, in addition to a reasonable

attorney’s fee, reasonable litigation exvenses.

@5 438 1S
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" Senator DECONCINI We now will proceed to our first witness,
" Mr. John Kee .2y, Deputy Assistant Attorney General of the Crimi-
nal Division. Mr. Keeney, welcome to the committee. We are going
"to ask, Mr, Keeney, if you can summarize your statement. Your
full statement will appear in the record. We are going to ask all
witnesses to summarize their statements in 5 minutes so we can
" proceed to questioning.

STATEMENT OF JOHN C. KEENEY, DEPUTY ASSISTANT ATTOR-

- NEY GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT OF JUS-
TICE, WASHINGTON, DC; ACCOMPANIED BY PAUL COFFEY,
CHIEF, RICO REVIEW UNIT, ORGANIZED CRIME SECTION, U.S.
DEPARTMENT OF JUSTICE, WASHINGTON, DC

Mr. KeeneY. Thank you, Senator. I will summarize in less than 5
minutes, and I would ask the chairman if I may have my colleague,
Paul Coffey, sit with me. He is Chief of our RICO Review Unit in
the Organized Crime Section.

Senator DEConciNI. Yes, very good; please join us. ‘

Mr. KeengEy. Mr. Chairman, as you indicated, my statement is in
the record, and I will very briefly summarize the statement.

There has been considerable controversy surrounding the use of
RICO, as has been made clear here this morning, by private “civil
plaintiffs in recent years because of their use of the statute in con-
texts apart from the original congressional intent to attack orga-
nized crime.

This controversy has had an unfortunate spill-over effect on the

ability of the Department of Justice to use both criminal and civil
RICO, despite our careful internal controls on the statute’s use.
Thus, after much study, we have come to support the general ap-

proach of this bill and others which would limit the recovery of

treble damages by private plaintiffs.

Our main concern in commenting on this bill is to ensure that
our ability to use criminal and civil RICO is not adversely affected.
Our testimony sets forth several examples of recent Government
successes under both criminal and civil RICO.

We note that S. 438 embodies the prior conviction requlrement
for recovery of treble damages by private plaintiffs, which is the
approach to civil RICO reform that we generally prefer. However,
we are quite willing to consider other approaches if this committee
or other congressional bodies should seek our views on them,

With. respect to the details of S. 438, we strongly support the pro-
vision making it clear that the Umted States can recover treble
damages upon proof of injury by a preponderance of the evidence.
We would prefer that such suits be required to be brought only by
the Attorney General.

We support the statute of limitations provision, the recovery by
persons suffering bodily injury, and the broadened service of proc-
ess. We support the prior conviction requirement for suits by most
private plaintiffs, although we have reservations about the wording
of the provision.

We oppose the limitations on the use of the terms ‘“racketeer,”
“racketeering activity,” and “organized crime.” We oppose the af-

|
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firmative defense for reliance upon regulatory’. actmn, partlcularly
“insofar as it applies to suits by thé United States. =~ .

We support the addition of some new predicate offenses, but not
all those proposed. We express no view. with respect to several
other provisions that affect onily private ht1gants !
 That, Mr, Chairmian, is a summary of my, statement' and I would
be glad to answer any questlons '

Senator DeConciNi. Mr. Keendy, thank . you very much Mr
Coffey, we are very, very glad to have you join us. "=~

r. Metzenbaum asked me to.start off, and he hds a question.

He had to leave to go to another’ commlttee meeting and I will ask

his question right now. He asked me what the position of the Jus-
-Yice Department was on application of pending cases.

Mr. KeeNEY. The retroactivity provision?

Senator DEConcing. Yes, sir. '

Mr. Keengy. We have testified in the House and we suggested
that there is a certain fundamental unfairness in the retroactivity
and we have not changed our position, although it does not directly
impact the Department of Justice.

Senator DEConcint. What about the changes in this bill versus
the House bill and last year's bill that do provide that they can
still recover attorneys’ fees, reasonaole costs and atforneys’ fees?
Does that make any dlfference‘7

Mr. KeenEy, That is not something on which we have a strong
position, Senator.,

Senator DeConciNi. Have you had a chance to review——

Mr. Keeney. I haven't really focused on that.

Senator DEConcini. Would you mind doing that for us, whatever
your position is?

Mr. KeeNEY. Yes, sir.

Senator DEConciNt. Thank you.

Mr. Keeney, in your statement you expressed the Department’s
view that RICO should be simplified and, of course, I agree with
you. Would the Department support leglslatlon to detreble all civil
RICO cases except where the Government is plaintiff and those
that are brought after a conviction for a RICO predicate offense?

Mr, KEgENEY. Yes.

- Senator DEConcini, And could the Department support legisla-
tion that would repeal civil RICO, except for Government plaintiffs
or after a RICC predicate offense conviction?

Mr. KEENEY. Yes.

Senator DeConciNI. In the ongomg investigation of fraud in the
savings and loan industry, isn’'t it true that most depositors are
fully covered under Federal Reserve and loan insurance corpora-
tions? The real logser then-we know the answer to that—because of
fraud in savings and loans is the FSLIC, -

Isn’t the ability of the FSLIC to recover treble damages against
fraudulent savings and loans actually enhanced by S. 433?

Mr. KeenEY. I don't know that it is enhanced, Senator. We have
the ability to——

Senator DEConcini. They do it now, anyway.

Mr. KeenEY. We have the ability to do it now by utilization of
the mail and wire fraud statutes, One of the things we would com-
mend to the committee, though, is to bring the bank fraud statute

28-236 0 - 90 -~ 2
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“in.as a predmate act. That would be helpful and it would cover
‘those situations where we didn't. have the fortuitous circumstance
of use of the mails or interstate w1res Tt would be helpful and I
»would commend that to you.

Senator DECONGINT. M; Keeney, a subsequent w1{',ness w1lI testi--
fy that. Indian tribes should be entitled to governmental status.

| ~ under'S. 438, and thereby éntitled to treble damages in’ civil RICO
~suits, Daoes the Department support such an amendment or have
‘you had ‘a chance to focus on that? .

Mr. KeenNEy. Senator, we haven’t focused on that and T am not

as familiar with the Indian problem as a lot of people, yourself, in

particular, and we would be glad to think about that-and submit.

Senator DeConcint. I would appreciate it if you would . submlt
your opinion on that—the Justice Department’s.

Does the Department support the existence of a Federal treble
damage fraud statute? ;

Mr., KEENEY. Independent of RICO‘?

Senator DeConcinI. Independent.

Mr. KEENEY. Yes, sir.

Senator DeConcint, Isn’t that really what civil RICO threatens ’
to become, if it isn’t already?
 Mr. KeEngy. It is pretty much in that direction, yes, sir. o

Senator DeConcint. Why should fraud trad1t1ona11y in the Jurls-’
diction of States be singled out for special Federal treble damages?

‘I just say that rhetorically.

Mr. Keengy, Well, I dont think it should be, except where the
f‘ederal Government is the v1ct1m as in the savings and loan situa-
ion :
Senator DEConciNI Yes, sir; very good.
The Senator from Iowa, any questions of the witnesses?
Senator Grassrey. Thank you very much for your attendance at
this hearing, and also your interest in this problem we have before

s.
I would like to know the Justice Department’s reaction to what I
have already referred to in my opening statement, the recent writ-

.ings and comments by the Chief Justice regarding the status of the

operation of the current RICO statute.

Do you think the Chief Justice has some valid criticisms or is he
only concerned with the problem of caseload within the Federal ju-
diciary and minimizing that caseload?

Mr. KeenEy. We think he has some valid criticisms in the pri-
vate civil use of RICO. On the other hand; we don’t think that he
has criticized, or at least I never read any criticism, of the use by
the Federal Government either civilly or criminally, which is a
tightly controlled matter in the Department of Justice.

Senator GrassLey. Even though the question of jurisdiction of
the RICO cases may not have an effect on the cases brought by the
United States, does the Department have guidance to offer the
committee regarding placing exclusive jurisdiction of RICO cases in
the Federal courts?

Mr. Keengy. We think that the Federal RICO jurisdiction should
be confined to Federal courts, and that State RICO statutes—if the
States want to move in that direction, there should be State BICO
statutes, as there are in many States.
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Senator GrassLEy. OK. Just as a general approach to this legisla-
tion, I would like to have you explain why or why not the possibili-
ty of an award of treble damages serves a needed public policy pur-
pose within the operation of our judicial system?
~ Mr. Keeney. You are talking now about both governmental
" RICO suits and nongovernmental?

Senator GrassLey. Start with governmental.

Mr, KeEnEy. In governmental, it has an opportunity to most ef-
fectlvely move against people who are violating the law and it does
have a very substantial deterrent effect where people who have
been using—for-instance, in the procurement area, have been de-
frauding the United States, there should be a sufficient penalty to -
deter not only ‘them, but similarly situated persons in the future.

Senator GrAssLEY. Yes, and explain how that still fits the origi-
nal intent of Congress that enacted the legislation in 1570.

Mr. Keeney, Well; I think it does fit the original intent. The
Congress originally, when it considered this legislation, was con-
cerned with organized crime, as such—organized crime syndicates.

In the debates, it became clear that focusing on a special class
such, as that might c¢reate constitutional problems. Congress, in its
debates, then decided that the statute should be broadened to pick
up additional organized, systematic criminal activity that might
not meet what they considered then the .definition of. organized
crime.

Senator Grassiey. I have three questions that Senator Thur-
mond asked me to ask you. He can’t be here because of a conflict.

“Is it still the practice under the Department of Justice guide-
lines whereby every RICO prosecution is reviewed in Washington
before being followed to check the overuse or possible. abuse of the
RICO law?*

Mr. KeeNEY. Yes, sir, both civil and criminal.

- And with one exception—and this is one of the things that I have
addressed in the statement. We don’t have total control by actions
that would be brought by FDIC, FSLIC, and other semi-independ-
ezﬁt agﬁnts, and they have brought some suits and they worked out
all right

But that is one weakness in our control -over the RICO statute
Other than that, we do control everything that goes in through the
Department of Ji ustice system.

Senator Grasstey. “How effective has RICO been as a law en-
forcement tool in combating organized crime compared to the con-
‘tinuing criminal enterprise or drug kingpin statute?”’ -

Mr. Keengy. Well, both statutes have been very effective. We
think that RICO has been fantastically successful against the lead-
ership and even the lower echelons of organized crime throughout
the country.

We set forth in our statement a list of the victories that we have
had in the last 5 or 6 years. Senator, we have taken out the leader-
ship of organized crime, the La Cosa Nostra, from Boston to Los
Angeles and from Chicago down to New Orleans and Kansas City.
We have been very successful. We wouldn’t have been able to do it
without the RICO statute. We wouldn’t have been able to do it
without some of the other statutes that you have given us over the



32

years; namely, witness protection, immunity, and so forth. But
RICO has been a very key factor in our successes.

Senator GRASSLEY. As a summary stztement, Senator Thurmond
wanted to know, overall, “is it the opinion of the Department of .
Justice that this proposal before us improves the current RICO
statute?”’

Mr. Kerney. Yes, sir, we do. We have agonized over civil RICO
for a number of years, and if you can look back at the testimony
that we have given, some of it by me, we were not sure. We moved
slowly in thls area because we were not certain,

We were in a civil area that we did not feel very comfortable in,
But after consideration and much discussion with the Congress, we
have concluded that something should be done. The present statute
is not perfect, but we think it is a good bill that will address the
problem in many respects, large respects. .

Senator Grassrey. Last, Senator Thurmond was' interested in
your response, as I was in my question to you, about Chief Justice
Rehnquist’s comments, but I think you have addressed that.

Mr, KEENEY. I thmk S0, sir,

Senator GrassLEY. Thank you, Mr. Chairman.

Senator DEConcinNt The Senator from Wlsconsm

Senator Konr. Thank you.

Mr. Keeney, in your prepared testimony you express some con-
cerns about the bill's affirmative defense, I am also concerned
about this. Do you think a regulatory agéncy’s silence could be
seen as a blessing of the defendant’s conduct? It talks about oper-
ation by law. '

Mr. KeENey. I think the regulatory agency’s s11ence, if the
matter has been brought to their attention, is relevant, and that
should be a matter that is brought into the criminal trial.

But we would prefer, rather than it being brought.in as an af-
firmative defense, that it be brought in with respect to the proof of
mgent by the Government, and it would be relevant with respect to
intent

Senator Kownr. Could this provision protract each case? :

Mr. Keengy. It puts a confusing element, in my mind, in it. Sen-
ator, we could live with this provision, but we think it would be a
better bill without it. .

Senator Konr. OK. On page 15 of your prepared testimony, you
seem to suggest that Senator DeConcini’s bill is too complex. Is
there an easier way to reform RICO?

Mr. Keeney. Well, it is no more complex than most of the RICO
reform bills, and we recognize, you know, pragmatically that there
are problems here to be addressed. And it seems Senator DeCon-
cini’s bil} is complicated, it is complex, but it is a compromise and
we think it is a reasonable compromise which we can live with,

Senator Kont. OK, Senator DeConcini’s bill lets a plaintiff sue
for treble damages if the defendant is already found guilty in a
criminal court. I think that is good, but it is not clear to me just
who can sue for treble damages in this situation.

My question is, does a person’s ability to get treble damages
depend on whether he or she was named as a victim in the ¢rimi-
nal indictment? . ‘
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Mr. KeeNEY. They wouldn’t have to be named as a victim, but
the person would have to be within the class of victims that were
covered by the prosecution.

Senator Koxr. OK. Well, let me——

Mr. Keeney. My colleague has a comment. ,

Senator Konr. Yes, go ahead, sir, .

Mr. CorrEy. The statute would still require that the plaintiff be
injured by the pattern of racketeering, the RICO violation. So,
whether the plaintiff in the civil case was named ag a victim in the
criminal prosecution, the plaintiff would have to establish that he
or she was injured by the criminal acts of the defendant.

I think there is a continuing debate in the courts whether that
injury has to be direct or whether it can be indirect. In fact, there
is an issue before us in the Department now, when the Govern-
ment sues for treble damages under 1964(c), whether the Govern-
ment has to be directly injured or it can still qualify if it is indi-
rectly injured, and that hasn’t been resolved yet.

Senator Kont. OK. ‘

Mr. Keeney, We would commend that to the committee to con-
sider whether they want to cover both direct and indirect, particu-
- larly insofar as the Federal Government is concerned.

Senator KonL. Let me just ask this specific example. If a defend-
ant pleads guilty to injuring Mr. Smith go that the prosecutor will
drop a charge that he also hurt Mr. Jones, can Mr. Jones sue for
treble damages? , :

Mr. Correy. I would say yes, under prevailing case law. Yes.

Senator Konr, OK.

Mr. Correy. That is an opinion, though. We haven’t actually had
;,‘hat resolved by the courts, to my knowledge, on that stark set of
acts.

Senator Konr. OK. The Justice Department can’t watch over all
illegal conduct; there just aren’t enough of you. Since that is so, I
assume that you welcome help from private attorneys general who
file their own RICO suits. ‘

Mr. Keengy. We do, to the extent that the so-called private attor-
neys general do not bring cases that should not be brought and
result in decisions on the RICO statute which have a carryover
effect to the criminal actions and the civil actions brought by the
Federal Government.

Senator Konr. Thank you, Mr. Chairman.

Senator DeECownciNi. The Senator from Alabama, any opening
statement or questions of the witnesses?

Senator HerLIN: I don’t believe so right now.

Senator DEConcin. Fine, '

Mr, Keeney, before you leave, I just want to clarify a question 1
asked you regarding the private right of action for fraud. Does the
Department support the existence or enactment of a Federal treble
damages private right of action for fraud?

Mr. KegEngy. Is there a pending bill on that, Senator? I am not
familiar with it. :

Senator DeConcint. No, no.

Mr. Keengy. I would think, in concept, the Department would
support a treble damage——

Senator DeConcini. For a private right of action?
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Mr, KeENEY. For——

Senator DeConoint, For the Government, only?

- Mr. Keeney. For the Government. ‘

Senator DEConcini. That is what you said last time, You said
yes, and then I believe you indicated as far as the Government is
concerned.

Mr. KeeNEY. Yes. I have reservations on that in the private area.

Senator DEConCINi. But if it expressed an opinion regarding a
private action of fraud, the answer is that you probably would not
support that? -

Mr. Kegngy. That is my reaction; yes. ’

Senator DeEConciNi. Thank you. I just wanted to clanfy that.
Thank you very much, Mr. Coffey, Mr. Keeney.

[The prepared statement of Mr. Keeney and response to written
questions follow:]
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Mr. Chairman‘and Hembergﬁof the Committee, it is a pleasure
to be here today to discuss Qith you S. 438, the YRICO Reform Act
of 1989." Before providing gur specific.comments on this bill, i
would like to discuss briefly our general approach to civil RICO
reform. | »

As you know, for several yééfs there has been considerable
controversy in the courts, the private bar, and various iﬁﬁe;est

P

o

groups with regard to the use of the treble-damages provis c& of
civil RICO, 18 U.S.C. § 1964(c), by private plaintiffs. Many
. comméntators have criticized the statute's use inycontexts that
appear to be ocutside the central purpose of RICOC'which'js to
attack ofganized crime groups and others who commit serious
crimes that affect legitimate businesses and organizations.
Private civil suits have been brought that concern a wide range
of conduct, vanging from disputes about commercial contracts and
interest rates to the purchase of baseball tickets to, in a
recent controversial case, suits against anti-abortion protesters
who destroyed edquipment and hardssed patreons and employees of an
abortion elinic. 1

As a by-product of the outcry over private civil RICO
suits, there has begun to be a "spill-over" effect, resulting in
cri;icism of the government's use of thedzriminal and ecivil RICO
profisions. Because we use the RICO provisions only in
¢ircumstances that conform to the Congressional intent, and

according to a strict iriternal process of review and control, we

) 1 Noxtheast Women's Center, Inc. v. McMonagle, 868 F.2d 1342
(3d cir, 1989).
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strongly believe. that such criticism is unjustified. - However,

:hisxspilleover:effectbis xhreatening~to have-'a .negative impact

on our ability to continue to use RiCO, one of our most important

lav-enforcement tools, as we have in the--past with such great
success. = Thus, in order to eliminate. the spill-over effect that

comes as a by-product .of criticism of private civil suits, and

in recognition that some uses of the treble-damages provision by

private plaintiffs have been unwarranted, we have for several
years been working with the appropriaﬁe“Senate ‘and House
committees to achieve a workable compromise .solution. The
present bill représents the latest .stage in the evolution‘of this
process, and we support it in most respects. Before turning tov a
discussion of the bill's specific featufes,.however, I would like
to emphasize to the Subcommittee the importance of maintaining;

and even strengthening, the statute's provisions, ecriminal and

civil, that have been used by the government with such dramatic

success in recent years.

. THE NEED FOR A STRONG RICO STATUTE
. The Department of Justice has achieved -unprecedented
successes against organized crime over the past several years.
The xresults obtained in cases against La Cosa Nostra (LCN)
defendants have been particularly satisfying. - We have used the
criminal RICO provisions to -dismantlé organized crime families
around the country. To date in the 1980s, we have secured RICO

convictions of the heads and principal 1lieutenants of ICN

P T
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families in Boston, BuffaloQVChicagp, Cleveland, Kansas City, lLos
Angeles, New oOrleans, Philadelphia, ﬁochester, and four ofvtﬁe
five major LCN fémilies in New York ciﬁy. ,In addition, RICO has
ﬁélped us get many other convictions of lower-rarnking organized
crimé members and associates.

A few examples .of. recent major RICO pfcsecutions will
illustrate how vital <the statute‘is to our continuing”suécess
‘against organized crime, » -

© o 1n ngted States v. Angiulo, the hierarchy of the Boston
crime family, including its boss Gennaroc Angiulo, 'his counselor,
;and. several cagos, were convicted of RICO: in 1986, after an
eight-month trial. The case wasrp§edicated on' ¢ourt~authorized

electronic “surveillancé in ‘which the defendants were overheard
discussing'six murders and a wide,Variety of streéet crimes and
illegal financial investments. .Eventually, the defendants
received lengthy jail éentences and forfeited real estate worth
$4 million. Tl

In Manhattan, millions of Americans closely followed the
progress of the so-called LCN "Commission" and YPizza
Conneéction" RICO cases. In the former, the ruling body o©f New
York City's five LCN families, known as the "Commission," was the
RICO enterprise. In addition to the usual evidence of murders,
extortion, and labor racketeering typical of organized crime, the
evidence also révealed that the Commission, through its control
of Local 6A of the Cement and Concrete Workers Union, extorted 2%

of every contract in Manhattan exceeding a projected cost of $2
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millioﬁ. In-effect, the mob imposed a 2% sales tax on major
construction projects in Manhattan.

The: principal defendants wére-conjiatéd and received jail
sentences up to 100 years for RICO and related offenses. In‘the
"pizza Connection® cése, after a trial ekceeding a full year, 30
international heroin traffickers were convicted of importing tons
of heroin into +the United States and exporting hundreds of
millions of dollars in laundered profits into foreign bank
accounts around the world.

The RICO convictions of mob bosses Carl Civella and carl

- Deluna in Xansas Cityvin 1984 and 1986 marked the climax of a
series of prosecutions which involved the skimming of money from
several lLas Vegasrcasinos. The prosecutions were based on four
thousands -hours ‘of electronic surveillance in five judieial
districts. ‘

The Kansas City skimming prosecution inciuded evidence that
certain LCN. defendants used their influence with the Teamsters
Central States Pension Fund in éhiéago in order to obtain loans
-exceeding $80 million for the acgquisition and improvement of
casinos.

In Brooklyn, 15 defendants, including Bonanrno LCN boss
Philip Rastelli and the entire leadership of Teamstérs Local 814,
were convicted in 1986 of a RICO bid-rigging, kickback scheme to
monopolize New York city}s moving and storage industry, including

government moving contracts.



40

) S5

At the same time that thée Rastelli defendants ‘were
Munlawfully operating and extorting moving and storage companies,
members of the‘Lucchése LCN family had moved to take control of

- commercial - trucking traffic at ©New York's. XKennedy 'Airport.
Again using‘RICO, federal prosecutors in Brooklyn have convicted
Harry Davidoff, 'a prominent - official of Teamsters 851, .and
several other defendants for systematically extorting‘kickbacks
from domestic and international freight forwarders vulnerable to
labor unrest. » ' )

2lse in Brocklyn, Colombo family capo Michael Franzeése in
1986 received a ten-year RICO sentence, forfeited $4 million to
the - Uniited States, and was ordered to pay $10 million in
restitution to New York, Florida, and New Jersey tax authorities.
Franzese's business activities included automobile dealerships,
0il and gasoline distributorships, a movie production company,
construction firms, and a union-sponsored employee benefit plan.

In August 1987, Salvatore Y“sam" T. Busacca, president of
Teamsters Local 436, was convicted in cCleveland of RICO and
labor-racketeering charge;{érising from his embezzlement of union
funds.

In May 1988, a RICO prosecution resulted in prison terms of
up to ten years for Peter J. Milano, the boss of the Los Angeles
LCN  family, and seven other members -of that family's top
leadership.

on May 26, 1988, in Brooklyn, .Mario Rendé, founder ‘and

president of First United Fund, Ltd., pleaded guilty to RICo
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conspiracy and other charges arising from the largest union fraud
’ scheme .ever prosecuted by the Justice Department. His co-
defendant, Martiﬁ Schwimmer,rwas convicted by a jufy late last
year. As a result of the convictions, the defendants fqrfeited
$4.25 million to the government.

L&te last year, a federal jury in Philadelphia convicted
LCN . boss Nicodemo Scarfo and his co-defendants (including the
underboss, a former underboss, two capos, and one former capo) of
RICO <charges involving drugs, lextprtion, gambling, and 14
murders.

Oon January. 13, 1959; a federal jury in Cleveland convicted
Teamsters Internaticnal Vice-President Harold Friedman and a co-
defendant of embezzling hundreds of thousands of dollars from two
Cleveland locals through payments to "ghost" employees. .The
third defendant, Teamsters General President Jackie Presser, died
prier to trial. ‘

On December 29, 1988, after an eight-week trial, a jury in
Rochester convicted La c§sa Nostra boss Loren Piccarreto, along
with a capo and a "made" member, of RICO. fTwo other defendants,
including Angelc Amico, the Rochester family's acting "street
boss," pleaded guilty‘to RICO . in October 1388, The charges
arose from the defendants' conducting illegal gambling businesses
and extorting the operators of other such businesses.

High-profile organized crime and labor racketeering cases
such as these, despite ;heir'great importance to our enforcement

efforts, are only one part of the overall RICO picture, Since

7
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1981, when the Department instituted its wentralized review and
approval process‘fa: all government RICC cases, we have approved
approximately 806 RICO prdSecutions against more tharn 3,000
defendants. . Those cases have involved serious criminal activity
of almost limitless variety, ranging from sophisticated bank and
securities frauds 2 to armored car robberies and murders by a
highly structured band of neo-Nazi terrorists. 3

Oone of the most important wuses of RICO, apart from
attacking traditional organized crime enterprises and labor
racketeering, has been in the area .of public corruption. “Since
1984, when we began keeping detailed st&tistics, 27% of . all
approved RICO prosecutions have involved public corruption at the
state, local, or, occasionally, the federal level. Perhaps the
most- sustained use sf RICO to prosecute a series of related cases
was operation "GREYLORD," in VWhich, to date, 14" judges, 47
attorneys, and 22 other individuals have been convicted of RICO
in connection with ~corrupt activities in the Cook County,
Illinois, court system. 4 o

Rqother area in which RICO prosecutions have proved
invaluible is narcotics trafficking. Since 1984, this fact

pattern has been the second most prevalent, accounting for 25% of

2 E.g., United States v. Galanis, No. S 87 Cr..520 (CLB)
(S.D.N.Y. 1987). ‘ 2

3 united States v. Yarbrough, 852 F.2d 1522 (Sth Cir.
1988). ~

4 see, e.g., United States w. LeFevour, 798 F.2d 977 (7th
Cir. 1986). : ' i
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all RICO cases approved by the Criminal pivision. By contrast,.
it may be instructive to note that securities fraud, whose use as
a RICO predicate has generated controversy in the media recently,
has beenv the primary factual scenario in only about one percent
of all RICO prosecutions since 1984. It also is worth noting.
“hat about  50% of all RICO prosecutions seek forfeiture of
illegal proceeds or other assets connected to the defendarts’
racketeering activity. We expect that percentage to increase as
prosecutors become more familar with the use of thi’s,powarful
penalty in RICO prosecutions. ’

These successes with criminal RICO do not tell the whole
story of the government's use .of RICO. . It has beccme apparent
over the years that convictions alone, even accompanied by heavy
prison sentences, fines, and forfeitures, do not always remove
the racketeering influence from legitimate organizations. This
has proved to be particula;iy true in the area of 'labbr
racketeering, where, when corrupt union officials are convicted,
their influence may be perpetuated through "puppets" who are -
- maintained in office by union mnembers who have - becomeé too
intimidated by mob violence or teo accustomed to corruption to
throw the old regime out. Thus, over the pasﬁ several years we
have begun to use, with some dramatic results; the civil RIcO

provisions.

GOVERNMENT'S USE OF CIVII, RICO

Given that a e¢ivil RICO suit is not always the preferred



44

9

approach to: removing corruption from legitimate organizations, -
the few cases that we have carefully chosen to file ‘have had an
extremely , significant overall .impact. . In the context of suits:
for equitable relief under 18 U.S.C. § 19§4(a), we look for
situations where the history of racketeering within an enterprise
demonstrates that criminal prosecutions alene are unlikely to get
the job done. A prime example is the International Brotherhood
of Teansters . ("IBT"). As: you - know, dur civil RICO suit .in
Manhattan against the IBT's Executive Board was settled in March
of this year on the eve of trial. 5 oOver the last 30 years;
federal prosecutors had sSuccessfully prosecuted 200 cases
invelving Teamsters-related offenses, resulting in more than 340’
co;victions. Yet the LCN  influence remained. Removing
racketeers from their Teamsters. jobs, while important, had not
corrected. 3 system which perpetuated their influence.

.Apart from: the suit involving the Teamsters International, -

‘the government's most “dramatic success with civil RICO to date

is the suit involving .Teamsters Local 560 in New Jersey: 6 ‘The
government - sued in 1982 to rid the union of the influence of
organized crime figures who had corrupted :.the unioen and its
executive board through a pattern of violence and intimidation

over a period of more-than twenty years. After a lengthy trial,

5 uynited States v. International Brotherhood of Teamsters,
No. 88 civ. 4486 (DNE) (S.D.N.Y. 1988).

6 ynited States v. Local 560, International Brotherhood of
Teamsters, 780 F.2d 267 (34 Cir. 1985), cert. denied, 476 U.S.
1140 (1986). . - - .
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the district court issued injunctions against‘ organized; crime
defendants and rémovéd the entire executive board from_office,
appointing a trustee to supervise the union's affairs until fair
elections could be held. The court's actions were upheld by the
Courtiof‘Appeals in 1985, and the Supreme Court declined review
in 1986. Free and fair elections were held 'late last year, for
the first time in nearly 25 years.

Following the success in Local 560, prosecutors filed suits
alleging corruption of -‘unions and related businesses in
Manhattan, Bréoklyn, and Philadelphia. In one major action, the
United States Attorney in Brooklyn in 1987 filea a suit againdt
'the, Bonanno Family, Teamsters Local 814, and others. 7 ' The
suit, which is based largely on prior prosecutions by “the
Brboklyn Strike Force, 8 sought to remove the organized crime
influence from +the union anqy obtain the appointment ©¢f a
trustee. The suit also seeks treble damages in connection with
criminal activity that dnjured the government financially.
Pursuant to consent deérees, much of the requested reliéf has
been granted. The trustee supervised fair elections in February
of this year; the voter turnout was two-and-one~half times‘
greater than ever before. Some  legal issues in the case,
including whether the United Stites is a "person" entitled to

recover trebIef'damagés under RICO, are currently before the

7 United states v. Bonanno D;ganlzed c;;me Family, 638 F.
Supp. 1411 (E.D.N.Y. 1988).

8 p.q., United States v. Rastelli, No. 87-1057 ({24 Cir.
March 16, 198%9).
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Court of Appeal$. ‘ »

In December 1987, federal prosecutors in Philadelphia filed
a major civil RICO suit against Roofers Local 30 and several of
its officers, immediately upon the criminal RICO convictions of
business manager Stephen Traitz, Jr., and others. 2 The evidénce
in the criminal trial established that Traitz and others used
physical violence and intimidation to exact payoffs to the union.
Following a hearing on the government's request for a civil
injunction, the district court in May 1988 appointed a "court
liaison officer™ to monitor the union's affairs and granted broad
equitable relief. 10

In a suit involving Cement and' Concrete Workers Local 6A in
Manhattan, 11} which was a follow-ap to a criminal RICO
‘prosecution of members and associates of the LCN Colombo Family, 12
the government vobtained consent agreements that, among other
provisions, restricted the union defendants' participation in
union affairs. Under the agreements, the court also appéinted a
monitor to oversee the operations of the union. The monitor has

already successfully supervised one free and fair election; he

9 I am pleased to report that the Third circuit Court of
Appeals affirmed the c¢onvictions on March 22, '1989. United
states v. Traitz, No. 88-1048 (3d Cir. March 22, 1889).

10 The Third Circuit Court of Appeals recently upheld the
granting of the permanent injunction in all respects. United

States v. local 30, Unjited Slate, Tile and Composition Roofers
Association, No. 88-1508 (3d cir. March 23, 1989). -

11 ypited states v. local 6A, Cement and Concrete Workers,
663 F. Supp. 192 (S5.D.N.Y. 1986). :

12 ynited States v, Persico, 832 F.2d 705 (2d Cir. 1987).
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will supervise another in 1990, and he will remain in office
until 1891. ' l
The govérnmént also has filed several other labor-related
civil RICO cases in recent years, involving unions associated
“with the Fulton Fish Market in New York, 13 Teamsters Locals 804

and 808, 14 and, in a follow-up action, Teamsters Local 560. 15

Federal prosecutors have successfully used the equifable

provisions of civil RICO in non-labor contexts as well. In

New ' York, the governmert obtained equitable relief against
persons who had been skimming profits from several restaurants
and bars. 216 one restaurant is in permanent receivership
following litigation in which the government prevailed through
the Court of Appeals. In Brooklyn, a RI#? complaint has been
filed alleging that certain doctors and pharmaC1sts improperly
‘Lssued and filled thousands of forged and fraudulent
prescriptions for drugs typivally used by addicts. The suit
seeks brdéd equitable relief. 17 We are contemplating using the

equitable provisions in other non-labor areas as well.

13 ynited States v. TLocal 359, United Seafood Workers,

oked Fish & Canne ion, Upite cod and_ Commercial Workers

Internatlonal Union, No. 87 Civ. 7351 (TPG) {(S.D.N.¥Y. Jan. 2%,
1989) .

14 ynited States v. Long, No. 88 Civ. 3289 (S,D.N.Y. 1988).

15 ypited States v, Gigante, Civ. No. 88-4396 (D.N.J.
1988).

16 ynited States v. Ianniello, 824 F.2d 203 (24 Cir. 1987).

17 ynited States v. Kissena Phaymacy; Inc., No. CV-89-1354
(E.D.N.Y. filed April 27, 1989). ‘

‘.

(o

Y
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In addition to the equ;;able provisions of 18 U,s.C, §
1964 (a), the government has brought a féw actions for +treble
damages under Section 1964 (c), in cases where the United States
was ‘injured by a RICO violation. Thcéé cases to date have
involved a multi-millien-dollar contract fraud against the Army,18
fraud against a federally insured credit  union, 19 fraud in
‘conngbtiQn with a federal crime insurance program, 20 ang fraud
against the government in connection .w_itfx a. moving contract,
charged in the Bonanno Family suit. The FDIC and FSLIC ‘also have
brought scme treble-damages RICO suits., 21 ) -

Such cases have been fewer than the equitable actions,
partly because the government must be a victim in order to
recover. - Another problem, however, is that the courts have not
yet made it clear whether the government is a “person" that has
sfanding to sue under Section 1964 (c). ©One feature of 8. 438
that we strongly support is new Subsection 1964(c) (1), which
would make it clear that the United States has standing to sue
for treble damages. "

Before I turn to our specific comments on S. 438, I would

like to state that the Department. of Justice is firmly committed

18 pnited States v. Barnette, No. B85-754-CIV-J=16 (M,D.
Fla. 1985).

19 ynited states v. Rivieccio, No. CV-86-1441 (E.D.N.Y.
1987).

20 ynited states v. Shasho, No. CV-86-1667 (E.D.N.¥, 1986).
21 p.q., Federsl Deposit Insurance Corp. V. Antonio, 843

F.2d4 1311 (10th Cir. 1988); Federal Deposit Insurance C . V.
Hardin, 608 F. Supp. 348 (E.D. Tenn. 1985).
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to some sort of civil RICO reform. ~ We havé noted that each year
the cries of RICO's critics have become'increaéingly strident.
There is no doubt that somé degree of reform is called for. It
is the COngreSS, through the work of Committees such as this one
and other appropriate bodies, that is in a position to state
what the limits of reform should be. -If this Committee should,
in the course of its examiriation of RICO, seek our views on
particular issues not directly addressed by S. 433, we would be
pleased to respond to the Committee in the future. ‘our main
concern at this time is to ensure that the Department of Justice
retains . its present ability to use the criminal and civil
provisions of RICO to continue to combat organized crime, labor
racketeering, and other seriéus criminal conduct with the same
degree of success that we have enjoyed in recent years.

I also would like td”make one other general point regarding
the philosophy of civil RICO reform. In considering this bilil
and other similar ones, we generally have not commented on the
details of specific provisions that affect only suits by private
plaintiffs, such as the provisions regarding double punitive
damages and. the various classes of plaintiffs that would be
entitled to’recover greater than actual damages. However, we do
have one observation to make about these provisions of this bill
and similar bills. One recurring criticism of RICO ié that the
statute is‘already too complex to be effective, If "reform®
legislation ultimately contains Ehe classifications and carve-

outs for various plaintiffs that have characterized many reform
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bills, and, to  some extent, this bill, RICO may become an

unwieldy structure of complex provisions limited by exceptions

" and exceptions to the éxceptions. ‘-Assuming, as we do, that some

modification of Section 1964 (c) is desirable, it may be that the
reality of competing interests dictates the need for some degree

of complexity in. the provisions governing recovery of damages.

However, the statute will not become more effective by becoming

more cc - lex: the hallmark of reform should, if possible, be

. simplieity. In our view, it is preferable to look for ways to

streamline the statute to tae extent  possible, rather than

burdening it with an overly inﬁricate framework.

COMMENTS ON S. 438

I will now turn to our specific comments on the provisions of
this bill. 8. 438, which is the latest version of a RICO reform
proposal that has been pending in Congress in varibus forms for
several years, represents the general approach to RI;O reform
that we have come to prefer ‘after devoting several years of

extengsive study and consideration to the issues involved.

"8. 43f's most important feature limits private ¢ivil plaintiffs

_ to the recovery of actuai damages except where the defendant has

been convicted of a related crime or where the plaintiff fits
into certain categories of persons who would be entitled .to
recover double punitive damages, wé believe this solutioen,
although not perfect, is a fair and reﬁsonable approach to Rico

reform. We do, however, have $Some reservations about specific
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provisions of the bill. = Our ‘comments . on thé‘bill's individual
features are as follows. ‘ ‘ ‘

This new bill meets many of the concerns that we expressed
in our domment; on earlier bills; and incorporates our raquested
ihprovements to-eivil RIcCO. WeAaie~particularly'p1eased‘to note,
as Iymentioned earlier, tlat S. 438 expressly provides that the
United States can recover treble damages under civil RICO. . We
also welcome the inclusion of a suitably exténsive limitations
period for suits by the United States (six years after;accrual of
the cause of actibn) and the codification. of. the preponderance-
éf-the—evidehce burden of proﬁf for all suits by the government.

In addition, we endorse the provision in the bill's new
Subsgection 1964(91(3) that. would permit recovery of actual and
pﬁnitive damages by a person who is boédily injured by a RICO
violation, and we Support the broadened provisions for service of
process in Section 5 of the bill. - ‘Q?

With respect to the features of S. 438 that are designed to
“limit private treble-damages actions, the bill generally adopts
the approach that we have supported in our comments on earlier
bills., Specifically, - the bill, in proposed ' Subsection
1964(c) (5), would permit . treble-damages .recovery by private

plaintitfs only against a defendant who was previously convicted

of a federal or state offense "based upon the same conduct upon

which the plaintiff's civil action is based." While we support
the concept of a prior-conviction requirement,; we prefer the

approach of S. 1523 and H.R. 4923 in the last Congress, which
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would regquire that the édnvictién:be for RICO or a specifiéd
racketeering activity. = Permitting tﬁe éuit to be based on any
"offense" related to the conduct at issue suffers, in our view,
from Qagueness ~and could -lead  to ‘confusion and ngQSSive
‘litigatien about the relatedness of the prior conviction.

The bill also contains some other features that are troub-
ling to us. - First, the bill's new, Subsection 1964(c) (10) would
prohibit the use of the terms "racketeer,“ "racketeeriﬁg activ-
ity," and Yorganized crime" in any civil damages action in which
the complaint did not allege a crime of violence as defined in
new Subsection 1964(c)(11). We = strongly object to this
provision, insofar as it would .apply to suits by the United
States. The government has brought, and wil] continue to bring
where appropriate, civil RICO suits for treble damages. ALl such
suits must involve financial injury to the Uﬂited States, such as
injury resulting from fraud in connection with defense contracts
or fraud in connection with govefnment-insuredAbanks. Such cases
genérally do not include crimes of violence as defined by this
bill. However, such -cases do involve multi-million-dollar losses
to the government from ¢riminal conduct that is quite properly
labeled "racketeering activity." There is no history of abuse of
the civil RICO provisions by the United States; our stringent
review process prevents any ;pch abuse. . Therefore, there is no
need to restrict the government's use of these: properly
descriptive terms. - We also note that the bill's definition of

Wecrime of violence" . is quite limited; for example, most of ‘the
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ingluded crimes, such as Hobbs Act extortion, 18 U.S.C. § '1951,
are considered violent only if Yaccompanied by  serious bodily
injury." It would be improper, in.our view, to prohibit use of
the term "rackei:ee;:" in a case in which a defendant allegedly-
threatened to kill an extortion victim, but. did not actually
injure the victim. Although, as noted above, we object. to the
application of this provision to suits by the United States, if
the provision is to be enacted at all we believe .a preferable
definition eof "eérime of violehc,e"f is that contained in 18 U.S.cC.
§-16.. S ,

We also  object to the affirmative defense“;seﬁ forth in
proposed Subsection .1964(c)(7), insofar as it would apply to
actidns by the ‘Uni‘ted States. We believe it jis not. appropriate
to permit a defendant in.,a suit by the United States.to rely on a
ruling: of an administrative agency. Moreover, in every RICO
suit, even though the standard of proof is only a preponderance
of the evidence,; the government still must prove that the
defendant -intended to commit two or more criminal  predicate
~offenses. We believe the issue of good-faith reliance on a
regulatory ruling should be  resolved in the. context of
determining wheth;gr the defendant had the requisite criminal
intent, rather thain injecting a potentially confusing affirmative
defense into the eguation.

Section 2 of:ithe bill adds numerous offenses to the list of
RICO predicates in 18 U.S.C.  § 1961(1). We have generally

resisted the wholesale addition of predicate offenses to RICO,
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because we believe the statute should retainm its original focus
on crimes characteristic of organized criminal activity. As that
focus becomeés blurred through the :addition of crimes of é
different nature, there is a danger thct the statute will become
in¢éreasingly overextended and controversial, possibly leading to
increased attacks in court and by RICO's critics. In general,
there is no great need for the propvsed new predicates. It would
be & rare case in which an act of violence, pafticularly one
involving murder, could not already be prosecutéd.under RICO or
other existing, federal statutes, such as 18 U.é.c. §§ ;1958~
1959, With ‘respect to fraud, we do recognize a need to add some
predicate offenses to address the widespread involvement of
organized crime and other criminal - imfluences in corrupting
financial institutions.' From this point of view, following is
our analysis of the merits of each offense that would be added by

S. 438:

~- Prostitution involving minors (state law): = We support this

addition.

~-"18 U.S.C. § 32 (destruction of circraft or aircraft
facilities); We oppose this addition. The maximum prisen
sentence of 20 years provides a sufficient penalty for this
offense, in our view. If the existing penalty is deemed to be
insufficient, the better approach is to amend the statute itself

to increase the penalty.
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-~ 18 U.S.C. § 81 (arson): . We oppose. this addition. Meost acts

involving arson are already predicate offenses under state law.

-- 18 U.S.C, § 112(a), (c)~(f) and 115 (attacks on foreign and
federal officials): .We oppose these additions. If the conduct
is serious enough to reswlt in harm to the individual, it .is
1ikely already éovered by existing RICO predicates, If nbt,

there is no need to add it as a predicate.

-~ 18 U,5.C.. §§ 510, 513 (forgery of certain securities): We

support these additions. -

-- 18 U.5.C. § 878 (threats and. extortion -involving foreign
officials): We oppose this addition for the reasons stated in

connection with Sections 112 and 115, above.

-~ 18 U.S.C. § 1030 (computer fraud): We support this addition,
except for those offenses which are punishable only by fines and
imprisonment ~ for not more than one year, under Section

1030(c) (2) (A).

-~ 18 U,.S.C. §§ 1111+1112, 1114, 1116-2117 (homicide): We oppose
these additions. Virtually all murders that could be prosecuted
under these statutes are already covered by RICO's existing
predicate offenses of state ﬁurder or under 18 U.S.C. §

1958 (murder for hire). In - addition, most murders
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characteristic of organized crime can also be prosecuted
individually under Section 1958 or under 18 U.S.C. § 1859,
involving violent crimes in aid of radketeering. This proposed
addition is a gpodFexaméle of an amendment that appears on- its
face to be worthwhile, but that would, in reality, unnecessarily
expand RICO without a concomitant benefit to law enforcement.

~-'18 U.5.C. § 1203 (hostage taking): We oppose this addition
for the reasons stated in connection with Sections 112 énd 115,

above.

-- 18 U.S.C." §§ 1501~1506, 1508-1513, 1515 (obstruction of

justice): We support these additiens. B
-~ 18 U.S.C. § 2277 (explosives aboard vessels): We do not
oppose this addition, although the more direct approach would be

to increase the penalty for this offense.

-- 18 U.S8.C. § 2318 (trafficking in counterfeit records, motion

pictures, etc.): We support this addition.

-- 18 U,S8.C. § 2331 (terrorist acts abroad): We oppose this
additioh for the reasons stated in connection with Sections 112

and 115, above. 22

22 7here is a slight technical problem with this addition.
The bill inserts Section 2331 in the list of RICO predicates
after Section 2320, relating to motor vehlicle and motor vehicle
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-- Section 134 of the Truth in Lénding Act (15'U.S.c.‘§'1644)
(credit card fraud): We support this addition.

~- Section 5861 (b)=(k) of the ;nternal Revenue Code of 1986 (326
U.S.C. § 5861(b)-(k)) (firearms controls): We oppose this
addition. To the extent that firearms: are actually used to
commit wviolent acts,vthose'actscare most likely reachable under
RICO or under 18 U.S.C. §§:1958-1959. The improper possession or
transfer of the firearms themse1§es is better addressed through
the existing framawork of regulatory statutégyanéﬁthe kegislative
changes recommended in the President's proposal to combat vielent
crime.

‘ Finally, we believe two provisions should be clarified.
First, new Subsection 1964 (c) (1) (B)(i}) would require that all
RICO damages suits by the United States be brought by the
Attorney General "or other legal officer authorized to sue,"
This last phrase is vague, and could lead to <¢onfusion. We
believe it is importarit that all government RICO suits be brought
or authorized by +the Attorney General or his designee;
accordingly, we would prefer that the gquoted language be deleted.
Second, although new Subsection 1964(c) (1) (B){iv) eXpressly
mentions treble-damages suits by trustees appointed by courts in
connection with government RICO suits,. the definition in

Subsection 1964(c){11) of a "governmental entity" entitled to

parts; however; Section 2320 has nnt been re-designated as
Section 2321.
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sue ‘for treble-damages uﬁder Suﬁsection 1964 (c) (1) (&) does not
appear ' to  encompass RICO. trustees, The - definition of
igovernmental entity" should be expanded to include RICO trustees
and other, siﬁiiar court-appointed .officers.

We express no,opinion with respect to several other features
of the bill thﬁt concern punitive damages for private plaintiffs,
particularity of pleading, survivability ot actions, and
jurisdiction of state courts (new Subsection§ 1964(c) (2),
1964 (c) (4), 1964(c)(8), and 1964(c)(9), and Sgction 6 of the
bill). k

In sum, subject to the reservations expressed above, we
support éenactment of S, 438.

Mr. Chairman, that ccnclude§ ﬁy prepared remarks. I would
be happy-to address any questions you or the other Members of the

Committee may have.
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Dear Mr. Chairman:

This is in response to the letteyr dated June 13, 1989, from
Senator DeConcini to Deputy. Assistant Attorney General John C.
Keeney, submitting additional questions in connection with
Mr. Keeney®s testimony on civil RICO reform before the Committee
on the Judiciary on June 7,.1989. Our responses to these
questions are as follows:

1. (a) Ouestion: Would the Department support legislation
to detreble all civil RICO cases except where governments are the
plaintiff and those that are brought after a conviction for a
RICO predicate offénse? ‘

Respongse: We do not oppose this approach, which is
quite similar to the approach taken by S. 438. Our mainh concern
with respect to any such bill is that it not damagé any
important prosecutorial interests of the Departmént of Justice.

. (b} Question: Could the Department support
legislation that would reépeal civil RICO except for government
plaintiffs or after a RICO predicate offense conviction?

Response: Again, we would not oppose such an approach,
provided the Department's prosecutorial interests were protected.

’ (e) Question: Isn't the ability of the Federal Savings

and Loan Insurance Corporation (FSLIC) to recover treble damages
against fraudulent savings and loans actually enhanced by S. 4387
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Response: The ability of the FSLIC to recover treble
damages would be enhanced by 8. 438 to the extent that the bill
would make it clear that a governmental entity can recover treble
damages.  ‘In this connection,'lt should be noted that we would
prefer that the prov1slon in the bill permlttlng suits by
‘governmental entities be modified to require that all suits by or

on behalf of federal governmental entities be brought or approved
by the Attorney General.

2. Question: Does the Deépartment share the view that civil
RICO's lure of treble damages and attorneys' fees draws civil
plalntlffs like lemmings to the sea? If so, does S. 438 help
solve this problem by ‘eliminating automatic treble damages and
attorneys' fees -in most commercial litigation?

Resgonse. he Department agrees that there has ﬁeen
some degree of abuse of civil RICO by prxv/Ee plaintiffs.  We
also believe that the approach taken by S. 438 and similar bills
would substantially reduce the incentive for such abuse:

3. Questioh: Does the Department support an amendment to
S. 438 to give Indian tribes status as governmental entities
entitled to treble damages in civil RICO suits?

‘Response: In view of the Federal Government's general
policy of recognizing Indian tribes as governmental entities for
other purposes, we do not object to an amendment to S. 438
permitting Indian tribes to recover treble damages under RICO.
However, as noted in our response concerning suits by the FSLIC,
above, we would prefer that all suits by federal governmental

entities, including Indian tribes, be required to be brought or

approved by the Attorney General.

ADDITIONAL, QUESTIONS OF SENATOR HUMPHREY

1. (a) Question: Do you consider civil RICO suits against
anti-abortion protestors and other protestors an appropriate or
permissible use of the RICO civil action?
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Response: To date, the only court decision we are ;ware
of in this area, is Northeast Women's Center, Inc. v. McMonagle,
868 F.2d 1342 (34 Cir. 1989). 1In that case, the Court of Appeals
for the Third Circuit upheld the use of civil RICO by a private
© plaintiff against anti-abortion protestors. However, the court
was careful to note that its decision would not permit a suit
that infringed on rights protected by the Firgt Amendment. The
RICO action was based solely on the deprivation of property
rights through intimidation of clinic employees and destruction
of medical equipment. Thus, the cause of action was based on the
allegation that defendants éngaged in the commission of a pattern
‘of felonies; the action was not based on conduct protected by the
Constitution. It appears that the courts will draw this line
appropriately.

(b) oQuestion: Given the extreme breadth of the RICO
statute, and the harsh penalties it imposes, isn't there a real
danger that it can be used by both government and prlvate
plaintiffs as a means of intimidating and suppressing the
exercise of legitimate First Amendment rights? .

Response: With respect to actions by federal
governmental entities, the Department's strict internal controls
will prevent inappropriate uses of the statute. With respect to
suits by other plaintiffs, as noted in the previous response, it
appears that the courts will be quick to strike down any use of

the statute that infringes on legitimate First Amendment rights.

(¢} OQuestion: Can you give me any indication from the
leglslatlve history of RICO that Congress intended it-to be used
against persons engaged in demonstratiows, protests or other
forms of expression unrelated to economic or commercial gain?

28-236 0 - 90 -~ 3
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Response: Our research indicates that Congress did not
address this potential application of RICO, just as it did not
address many other applications. gdwever, it is quite clear that
congress did not contemplate the use of Rico against persons
exercising legitimate First Amendment rights. To the extent that
plajntiffs attempﬁ to use the statute for such a. purpose, we have
rio doubt that the courts will not permit them to do so. It
bears mentioning again that, while any suit gan be filed, a RICH
suit will survive a motion to dismiss only if it alleges that the
defendant committed»f pattern of serious felonies. By
definition, this requirement excludes suits based on conduct
protected by the First Amendment.

(d) OQuestion: How would the essential and legitiﬁate
purposes of RICO be undercut or compromized if the statute were
amended to make it clear that demonstrations, protests,. and other
forms of First Amendment activity werse excluded from the
statute's coverage? S

Response: Such a provision, in our view, is
unnecéessary. As indicated in oﬁr earlier resbonses;‘legitimate
activity protected by the First Amendment has been, and will
continue to be, excluded from the statute's coverage by the
courts. If, despite the lack of need, such a provision were to
be enacted, it could easily lead to confusion and added

litigation over the new language.
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Thank you for this opportunity to provide further
information about. these important issues.

Sincerely,

Carol T. crawfor§:A~J~Ei‘——l;i

Assistant Attorney General
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Senator DEConcini, OQur next panel will be Robert Raven, presi-
dent of the American Bar Association, and Mr. Steve Twist, chief
assistant attorney general of the State of Arizona, on behalf of the
National Association of Attorneys General.

Gentlemen, thank you, and we will start with you, Mr, Raven, if
you would summarize your statement in § minutes, please.

STATEMENT OF A PANEL. CONSISTING OF ROBERT D. RAVEN,
PRESIDENT, AMERICAN BAR ASSOCIATION, WASHINGTON, DC,
ACCOMPANIED BY EDWARD F. MANNINO, SPECIAL RICO CO-
ORDINATING - COMMITTEE, ' AMERICAN BAR ASSOCIATION,
WASHINGTON, DC; AND STEVEN J. TWIST, CHIEF ASSISTANT AT-
TORNEY GENERAL, STATE OF ARIZONA, ON BEHALF OF THE
NATIONAL ASSOCIATION GF ATTORNEYS GENERAL, WASHING-
TON, DC

Mr. RaveN. Thank you, Mr. Chalrman, members of the commit-
tee. I appear today in my capacity as president of the American
Bar Association, and I have with me someone who is more familiar
with all of the details, Edward Mannino, of Philadelphia, who is

.the section of litigation delegate to the Special RICO Coordinating

Committee of the American Bar Association.

As you know, the American Bar Association is a national volun-
teer organization of 350,000 members. They are private practition-
ers engaged in every phase of the civil and criminal law—corporate

. counsel, prosecutors, public defenders, legal services attorneys, pro-

fessors, and judges from every level of the judicial system.

I am pleassd to appear today to testify in support, in principle, of
S. 438, a bill to reform civil RICO. In 1970, as part of the Organized
Crime Control Act, Congress passed extremely broad racketeering
provisions designed to greatly enhance the Government’s arsenal
for dealing with organized crime—the Racketeer Influenced and
Corrupt Organizations Act, or RICO. .

‘While inappropriate use of the RICO statute existed as a possibil-
ity when the statute was  passed, RICO was little noticed and rarely
utilized in the civil area in its first decade,

By 1982, however, it was clear to the ABA that a well-mten-
tioned statute had given rise to needless lawsuits duplicating long-
established remedies available under both State and Federal ixw,
and this recognition led the ABA, through its policymaking house
of delegates, four times in the 1980’s to adopt recommendatlons for
reform of the RICO statute.

These recommendatmns were brought forward by the ABA “sec-
tion of criminal justice in August 1982, the section of antitrust and
business law in 1986, and the standing committee on Federal judi-
cial improvement, lso, in 1986,

In response to widespread concern regardmg RICO reform within
the Association, the ABA created a special coordinating committee

on. RICO made up of representatives from the concerned sections

#nd committees of the ABA, and charged it with making recom-
mendations to the house on the RICO statute,

It reported to the ABA house of delegates at the 1987 midyear
meeting. The house adopted those Yecommendations whlch supply
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‘the basis for the following comments, and those recommendations
are attached to my written testimony.

Our recommendations are premised on the realization that the
act’s mail and wire fraud provisions permit a reasonably artful ad-
vocate to convert virtually any type of commercial dispute involv-
ing arguable deceptive statements into a RICO claim. o

We believe it is time for Congress to enact civil RICO reform.
The U.S. Supreme Court in the Sedima decision noted that civil
RICO is being used almost soiely against legitimate busmesses
rather than organized crime, and has evolved ‘into, gquote, some-
* thing quite different from the original concept of its enactors,”

close quote. That is the Sedima case. ‘

The Court, however, held that any correction must be left to Con-
gress. Also, most notably, are the recent extraordmary remarks of
the Chief Justice of the United States publicly urging Congress to
enact civil RICO reform. The fact that the Chief Justice of the
United States rarely speaks out with respect to the need to correct
statutes, I think,; is important and shows how important the judici-
ary also feels about this, in addition to the ABA.

The ABA supports limiting the availability of remedies under
civil RICO, and while we support S. 438, in-principle, we urge that
the followmg changes be included in the final leglslatlon

First, section 4 of S. 438 would provide for punitive damages of
up to twice actual damages for certam claimants. We recommend
that the term “addltlonal damages” be substltuted for the more in-
flammatory term “punitive damages,” and that a judge rather
than a jury determine whether and to what extent such additional
damages should be awarded.

As you know, the U.S. Supreme Court is currently considering
the question of whether there are constitutional limitations on pu-
nitive damage awards in the Browning-Ferris Industries case.

The Court may ultimately impose some procedural limitations
and, in that context, we believe that leaving the questions to the
Judge sets a hlgher due process standard. Judges, unlike individual
juries, are able to draw upon a wealth of precedent and experience
in assessing whether a particular defendant’s conduct was, for ex-
ample, consciously malicious. The judge’s ability to compare the ex-
perience in different cases would help further assure uniformity of
treatment in assessing additional damages.

We suggest an additional provision to provide that attorney fees
be assessed against plaintiffs who do not prevail on the merits in.
business-to-business suits if plaintiffs’ RICO claims are not substan-
tially justified.

There should be some penalty for those civil litigants who contin-
ue to institute groundless civil RICO actions. Successful plaintiffs
may recover attorney fees under this special remedy. By the same
token, civil litigants who abuse this statute should reimburse
wronged defendants for their costs and attorney fees.

Third, S. 438 fails to address two key issues on which the lower
Federal courts have dlffered and that is the interpretation of the
words “person’” and * enterpmse ’—those reguirements under RICO.

‘While virtually all of the courts which have considered the ques-
tion have concluded that the same entity cannot be both the person
and the enterprise under section 1962(c), and that only the person
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can be sued for damages, two further developments in the case law

have allowed plaintiffs to avoid that holding. These loopholes
are—-—

Senator DeConcint. Mr, Raven, can I ask you to please summa-
rize?

Mr. RaveR. OK, fine.

Senator DECONCINI Thank you, sir.

Mr. Ravew. Well, I have covered the loopholes very carefully in

my written testlmony and I think I can—let me go on to the fourth o

point, conduct.

Section 1962(c) requires proof that the culpable person conduct or
participate directly or indirectly ir. the conduct of an enterprise's
affairs. As ugual, there has been a split in the courts on that, and

we believe that is very important and we think that is an impoxr-

tant part of this whole reform.’

Antitrust exemption—others have spoken to that. We support in
that area, ,

We appreciate the opportunity to appear here today and we are
prepared to answer questions.

Senator DeConciNi. Mr. Raven, thank you very much for your
testimony, and I am sorry to be time conscious, but we have a
number of questions, but I appreciate your testimony,

[The prepared statement of Mr. Raven follows:]



GO\(ERNMEN‘I’J& AFFNRS Of'FlCE > 1800 M STREET; H.W. « WASHINGTON, D.C. 20036 » {202) 331-2200

~ .

Statement of
ROBERT D. RAVEN, PRESIDENT
of the
AMERICAN BAR ASSOCIATION
before the
COMMITTEE ON THE JUDICIARY
of the
UNITED STATES SENATE
concerning
PROPOSED AMENDMENTS TO THE
RACKETEER INFLUEBCED AND CORRUPT ORGANIZATIONS ACT
it

June 7, 1989



68
Mr. Chairman and Members of the Committee:

I am Robert D. ﬁavep of San Fkéhéis@o;n I appéa:‘téday iq my
capacity as President of the American Bar Association. With me
is Edward F. Mannino of Philadelphia, who is the Section of
Litigation delegate to the Special RICO Coordinating Committee

of the American Bar Association.

The American Bar Association is a national voluntary membership
organization representing all segments of the legal

profegsion, Included among oﬁr 350,000 members are biivate
practitioners engaged in every phase of civil and criminal law,
corporéte counsels, prosecutors and public defenders, legal
services attorneys, professors, and judges from every level of
the judicial system. I am pleased to appear today to testify
in support in principle of S. 438, legislation to reform civil

RICO.

In 1970, as part of the Organized Crime Control Act, Congress
passed extremely broad racketeering provisinns designed to
greatly enhance the vaernment's arsenal for dealing with
organized crime. Racketeer Influenced and Corrupt
Organizations Act, or “RICO," 18 U.S.C.§§ 1961-68. A decade
and a half of utilization of the statute in the criminal area
made it clear that a well-intentioned statute had given rise to
needless lawsuits duplicating long~established remedies

available under state and federal law.
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In August 1982, the Association‘s House of Delegates -approved
recomméndations of the Section of Criminal Justice calling for
substantive amendmenta to the criminal provisions of the RICO

statute,; which are not our focus today.

In August 1986, the Association's House of Delesgates adopted
resolutions sponsored by the Sections of Antitrust and Business
Lavw recommending amendment of the RICO statuté to require a
prior conviction of racketeering activity or of a violation of
section 1960 of the Organized Crime Control Act as a

prerequistte ‘to the filing of a private RICO action.

A second Report approved at the August 1986 meeting sponséred
by the Standing Committee on Federal Judicial Improvements
urged Congress to limit statutorily the availability in civil
cases of the RICO act by amending it to: (1) change the Act's
definition of “pattern of racketeering" to require that alleged
acts of racketeering be shown to -be part of a continuing scheme
or plan of criminal activity-which must be alleged in .wire and
mail fraud cases, and reduce to five years the time period in
which the alleged acts must have occured, (2) provide for
defendants' recovery of costs and attorneys' fees in
business-to~business suits frivolously or unreasonably brought,
and (3) make applicable to the Act the provisions of Rule 65 of
the Fedefal Rttles of Civil Procedure with respect to the

granting of injunctive relief.

-2-
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These resolutions were premised on the realization that the
Act's mail and wire fraud provisions permit a reasonably artful
advocate to convert virtually any type of commercial aiSPute
involving arguably deceptive statements into a RICO claim,

éee, e.g., Américan National Bank & Trust Co. v. Haroce, Inc.,

105 S.Ct. 3291 (1985) (claim by corporate borrower that bank
lied with regard to prime rate and therefore charged excessive
interest on notes where interest wasg tied to the bank's prime
rate). In the securities law area, the decades of legislative
and judicial developmentvof private civil remedies are being
made obsolete by the easier standard and greater reward of mail

and wire fraud based RICO claims. See Sedima; S.P.R.L. v.

imrex Co., 105 S.Ct. 3275, 3295 {1985) (Marshall, J.,

dissenting) ("Sedima").

There is little.ground for quarrel with the Cdurt's recognition
in Sedima that civil RICO is being used almost solely against
legitimate business rather than organized crime and has evolved
"into something quite different from the original conception of
its enactors." Sedima‘at 3287. The Court, howevef,;held that

any correction must be left to Congress. -Sedima at 3287.

Members of the Judiciary have consistently called for
Congressional reform of civil RICO. Perhaps most notable are
the recent, extraordinary remarks of Chief Justice Wiliiam
‘Rehnquist this year before the ABA Midyear Meeting in Februarzy
and in April at the Brookings Institute publicly urging

_3_
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Congress to enact civil RICO réform now so that the statute
addresses itself to organized crime as Congress originally
intended. Inappropriate uses of the RICO statute existed as a
possibility when the statute was passed, but RICO was little
noticed and rarely utilized in its first decade. A widely
.noted ABA 1985 survey of judicial decisions involving RICO
through 1984 found only 3 percent of such decisions then

reported had been handed down prior to 1980,

The explosive increase in private civil RICO suit decisions is
illustrated by the sharply escalating percentages in the latter

. years of the ABA survey. Of all RICO trial court decisions
since the statute's inception through 1984, 3 percent were
decided prior to 1980, 2 percent in 1980,. 7 percent in 1981,
13 percent in 1982, 33 percent in 1983, and 43 percent in
1984. The Administrative Office of the U.S. Courts has
documented the continuing inecrease in civil RICO filings,
showing a rise from 614 £ilings in 1986 - the first year it
tracked RICO cases - to 1095 cases in 1987 and 959 cases in
1988. Moreover, it was. suggested by Professor Gerard Lynch of
Columbia University at a House Judiciary Subcommittee on Crime
hearing lést month that current RICO statistics seriously
underestimate actual case volume: because the federal reporting
form coﬁtemplates only single-count pleadings; and RICQ counts
.are usually secondérily pled, the current statistic understates
the actual number of cases involving a RICO count by an
estimatéd factoerf six.

—-4-
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This increase in civil RICO f£ilings has occurred in the face of
hostility by the courts which crafted interpretaticné of RICO
that would stem the federalization of ordinary commercial
disputes and the erosion of long-crafted standards for

.antitrust and securities remedies.

In response to widespread concern regarding RICO reform within
the Association, the ABA created a Special Coordinating
Committee on RICO in 1986. The Special RICO Coordinating
Committee was appointed by Eugene Thomas, then President of the
ABA, and was made up of representatives of interested
Committees and Sections of the ABA., These ihcluded
representatives from the Standing Committee on Federal Judicial
Improvements and the following Sections: Business Law;
Litigation; Tort and Insurance Practice; Antitrust Law; Patent,
Trademark and Copyright Law; and Criminal Justice. This
Committee was -charged to carefully investigate legislative
proposals to amend RICO and to recomend a course of action for.

the ABA.

The Coordinating Committee reported its recommehdations to
the ABA House of Delegates at the 1987 Mid-Year Meeting. The
House adopted the recommendations which supply the basis for

the following comments.*

* The Recommendations of the Special RICO Coordinating
Committee adopted February, 1987 by the American Bar
Association House of Delegates are attached as an Appendix.
{Cont.)

-5=



73

RICO has been an expansive‘and ccntroversial federal statute
which has aroused great debate among courts, litigants, and
commentatore. While most knowledgeable and concerned observers
have suggested amending RICO, agreement has not yet been
reached as to the scépe of app;opriate change or clarification
of the existing legislation. While thé ABA supports §. 438 in
prineciple, it urges that the following changes be included in

the final legislation:

1. Additional Damages

Section 4 of S. 438 would provide for punitive damages oé up to
twice actual damages for certain claimants, based upon a
showing by clear and convincing evidence that the defendant's
actions were “consciously malicious, or so egregious and

deliberate that malice may be implied."

We recommend that the 'term “additional damages" be substituted
for the more inflammnﬁory term."punitive damages," and that a
judge, rather than a jury, determine whether and to what extent

such additional damages should be awarded.

(Cont. from previous page). . The Recommendation relating to the
pleading with particularity of facts supporting the claim
againgt each RICO defendant has been substantially implemented
in proposed section 1964(c)(8) of S. 438. A Recommendation
adopted April, 1988 by the ABA Board of Governors to eliminate
treble damage availability under civil RICO provisions for
actions covered by state or federal commodity laws is
implemented by proposed section 4(c)(2)(B)(iii)(II).

..6_.
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The U.5. Supreme Court is ‘currently considering the question
whether thereé are constitutional limitations on punitive damage

awards.  Browning-Ferris Industries of Vermont Inc. v. Kelco

Disposal Inc., 88-556. The Court may ultimately impose some
procedural limitations and in that context we believe that
leaving this questien to the judge sets a higher due process
standard. Judges, unlike individual juries, are able to draw
upon a wealth of precedent and experience in assessing whetheér
a particular defendant's conduct was, for example, "consciously
malicious." The judge's ability té‘compare the ekpetiende in
different cases would help further assure uniformity of

treatment in assessing additional damages.

2. Attorneys' Fees,.

We suggest an adﬁitional new provision to provide that
attorneys' fees be assessed against plaintiffs who do not
prevail on the merits in business—to~busihess suits if

; piéintiff‘s RICO claims are not "substantially justified."
There should be some penalty for those civil litigants who
continue to institute groundlesé civil RICO actionsg. -
Successful plaintiffs may recover attorneys' fees under this
special remedy; by the same token, civil litigants who abuse
this statute should reimburse wronged defendants for their

costs and attorneys' fees.
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3, Statute of Limitations

ﬁe support a three-year 1imitation$ period tied to the time a
cause of action arises, but suggest that after a criminal
conviction a one-year period be permitted to commence a suit
otherwise time-barred. Proposed section 1964(c)(4) wouid
establish a uniform c¢ivil statute of limitations commencing
after the latest of (a) four years after the cause of action
accrues or the conduct causing injury to the plaintiff
terminates, and (b) two years after the date of any ¢riminal
conviction giving rise to treblé damages. This statute of
limitations would codify the judicially-created four-year
statute of limitations borrowed from the Clayton Act by the

Supreme Court in Agency Holding Corp. V. Malley~-Duff

Association, Inc., 94 L.EQ 2d 683; 55 U.S.L.W. 3606; 107 S.Ct.

1366 (1987)-.

We believe.the shorter period is fair because proposed section
1564(c)(4)(B) suspends the running of the statute of
limitations during the pendency of a government c¢ivil action or
criminal case relating to the same conduct. We recommend that

a further provision be added to this section to clarify that a
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conviction does not become final until after all appellate
remedies are exhausted, so as fot to encourage the filing of
civil suits based upon a criminal conviction in the trial court

which‘may later be reversed on appeal.

4. "person" and "Enterprise" Amendments

S. 438 fails to address two key issues on which the lower
federal courts have differed: the interpretation of the

"person" and “"enterprise" requirements under RICO,

Virtually all of the courts which have considered the question
have concluded that .the same entity ¢annot be both the "person"
and the "enterprise" under section.1962(c), and that only the

"person” can be sued for damages.*

While the courts have reached almost a unanimous judgment on
this issue, there have been two further developments in the
case law which have allowed plaintiffs to avoid the holding
that enterprises may not be sued for damages. These lcopholes
are; first, the greatment of affiliatedfentitiesbgs separate

persons and enterprises, and second, the application of

it
ordinary principles of agency or respondeat superipr to permit

& plaintiff to collect against the "enterprise" for

* See, e.9., Bennett v, United States Trust Co., 770 F. 2d 308 (2d
Cir, 1985), cert. denied, 106 S.Ct. BOO (1986); B.F. Hirsen Y.
Enright Refining Co., Ine., 751 F.2d 628 (3d Cir. 1984).

_9_
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the acts of the “person" it employ$ or with which the "person" is
associated. It is recommended that S. 438 be amended to (1)
unambiguously require truly separate and non-affiliated enti;ies to

satisfy the person/enterprise duality, and (2) preclude the

application of ageney and respondeat superior doctrines to permit

collection of a judgment from an enterprise.*

If the proposed amendments are incorporated, single firm wrongdoing
such as that now routinely attacked under RICO in such areas as prime
rate computations by banks, churning by securities brokers, and
single £irm monopoly or predatory pricing would be insulated from the
applicatiun of RICO for lack of the required two entities which RICO

clearly contemplated.

5. "Conduct" Amendment

Section 1962(c) requires proof that the culpable perseon "conduct ot
... participate, directly or indirectly in the conduct of [an]
enterprise’s affairs.” As with most RICO issues, the proper
interpretation of fhis conduct requirement has split the céurﬁs which
have considered it. Some courts require satisfaction only of a nexus
test, uider which -conduct "simply means théipérformance of éctivities

necéssary er helpful to the operation of the enterprise."

* See the well~reasoned opinlon in Schofield v. First Commodity
Corp., 793 F.2d 28 (1lst Cir. 1986).

~10~-
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Under this overly broad -approach;, banks lending to an unaffiliated
.enterprise, and dccountants auditing a client have been brought

within the statute's purview.* = ° : L

We believe the better view is that the conduct element requires some
policy-making power over the affairs. of the'éntefprise by the
defehdant, an. appreach which would insulate4?ccountants angrggnkers
from RICO liability in most cases‘Qf_ordina£{>auditsr;r loans. Many
‘courts have held %hat this is the appropriate test,**.and we believe
that the goal of 8. 438 ~- to eliminate unfounded RICO suits --

would be significantly advanced if this amendniéent were made.

Wﬁiie‘the exact parameters of this test would require some judicial
development, many parallels already exist in such:-areas as the
control liability of banks over borrowers and the control provisions
of the federal securities laws. It is suggested that RICO's

underlying legislative concern over criminal infiltration of an

* See, e.g., Sun Savings & Loan Agsociation v. Dierdorff, 825 F.2d
187 (9th Cir. 1987); Bank of America National Trust & Savings
Association v. Touche Ross & Co., Inc., 782 F.2d 906 (1ith Cir.
1986); Virden v. Graphics One, 623 F.Zd 1417 (C.D. Cal. 1985).

** See, e.g.; Bennett v, Berq, 710 F.24 1361, 1364 (8th Cir.) (en
banc), cert. denied, 464 U.S. 1008 (1983); Plains/Bnadarko-P Limited
- Partnership v. Coopers & Lybrand; 658 F. Supp. 238 (S.D.N.Y. 1987);
Agristor Leasing v. Meuli, 634 F. Supp. 1208 (D. Kan. 1986); Hunt v.
Weatherbee, 626 F. Supp. 1097 (D. Mass. 1986).

1=
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innocent enterprise requires this narrow construction rather than
the liberal nexus standard, which could apply to any third party
whose activity facilitates an illegal act, rather than limiting the

coverage to one who causes its commission.

6.  Antitrust Exemption

.Subject to certain excepﬁions; S. 438 exempts ﬁrom the possible
award of punitive damages activities for which an express or implied
‘remedy is available underveither state or fede%al securities laws.
Thiéu&@prdach recognizes that the securities 1laws provide a -
comprehensive regulatory approach reflecting careful legislative
judgmenté incorporated in amendments to thegseé statutes over the last
fifty years, as well as a significant volume of case law in béth

state and federal courts during much of that period.

The same considerations that militate in favor of not permitting
édditional damages where an express or implied remedy is available
under state or federal securities laws militate in favor of
exclﬁding’such damages in the case of the antittust‘laws. Like the
securities laws, the antitrust laws are a'éarefully crafted set of

remedies which are designed to foster competition, and which have

_12—
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evolved over an even longer period. There should not be an
inducement to displace this well-considered and comprehensive
approach by permitting RICO suits aimed at behavior which falls

within the ambit of the antitrust laws.

Mr. Chairman, the ABA appreciates this opportunity to appear before

you today to express or views on the pending RICO legislation.

We will be happy to answer any questions you may have.

Appendix - Bmerican Bar Association RICO Coordinating Committee

Recommendations To The ABA House of Delegates

)

_13_
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SUMMARY OF ACTION

TAKEN BY

THE HOUSE OF DELEGATES OF
THE AMERICAN BAR ASSOCIATION

J. Michael McWilliams, Chairman, Presiding
New Orleans, Louisiana, February 16-17, 1887

RICO Coordinating Committee (Report Ne. 301)
The Committee’s recofmiuendation was approved by voice vote. It reads:
Be It Resolued, That the American Bar Association endorses in principle

H.R. 5445, as passed by the U.S. House of Representatives, 99th Con-
gress, and similar legislation, to amend the Racketeer Influenced and
Corrupt Organizations Act (RICO), 18 U.S.C. sections 1961-68, to limit
the availability of a private civil RICO action under the Act and urges
inclusion of the following amendments:

I,

or

~3

Additional Damages. (a) Substitute the term “‘additional damages” for

1e term*'punitive damages,” (b) provide that the judge, rather than
the jury, shall determine whether additional damages are appropri-
ate and in what amount, and. (c) delete the “'equitable factor” from
thie list of factorsthat are to be considered in determmmg theamount
of'additional damages.

. Attorneys' Fees. Provide that, in business versus business suits, that

reasonable attorneys’ fees be awarded to a defendant prevailing on
the merits of a civil RICO claim if plaintiff's RICO claims are not
“substantially justified.”

. Pleading. Delete language amending the Federal Rules of Civil Pro-

cedure relating to particularity of pleading. A requirement for par-
ticularity should be incorporated in the RICO statute itself.

. Statute of Limitations. Provide that a civil RICO action cannot ‘be

brought after the latest of (1) thiree years after the date the cause of
action accrues or (2) one year after the date of conviction of the
defendant of a predicate act or of a RICO criminal prosecution.

. “Person" and. “Enterprise” Amendrients. Amend 18 U.S.C. 1962 to;

a. Provide that a “‘person” (1) be a different entity than the “enter- :
prise” under that section, and (2) not be part of an affiliated group
whose membership also includes the “enterprise.”

b. Remove the “‘enterprise” from liability for treble damages or
injunctive relief under the civil provisions of RICO either directly
or through the application of principles of agency, respondeat
superior, or similar doctrines.

. “Conduct” Amendment. Amend 18 U.S.C. 1962 (c) to provide thata

person may be found to have “‘conducted™ an enterprise’s affairs
only when such person has actively participated in the operation or
management of the enterprise itself,

. “Antitrust” Amendment. Amend proposed new 13 U.S.C. 1964

{eX2)(B)(i)(11) by adding “or antitrust’” immediately after “securi-
ties,”
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Senator DeConciNi. Mr. Twist, we are very pleased to welcome

you here from the sunny State of Arizona. As you can see, we need
a little bit of that here. Please proceed. ,

STATEMENT OF STEVEN J. TWIST, CHIEF ASSISTANT ATTORNEY
GENERAL, STATE OF ARIZONA, ON BEHALF OF THE NATIONAL
ASSOCIATION OF ATTORNEYS‘GENERAL, WASHINGTON, DC

Mr. Twist. Thank you very much, Mr. Chaifman, members of
the committee. My name is Steve Twist and I am the chief assist-
ant attorney general for the State of Arizona. I am very grateful to
have been invited again to present the views of the National Asso-
ciation of Attorneys General to-this committee on the sub.]ect of
- RICO reform.

Mr. Chairman, if you will permit me a personal comment at the
outset, but one I bélieve which fairly expresses the views of State
and local prosecutors around this country, I would like to express
to you, frankly, my appreciation for the support that you have
given to the local and State crime control efforts in this country,
and State and local law enforcement.

As a former prosecutor, I know that you come by those views
naturally and that they are heartfelt. Indeed, over the-last decade,
you and this commiftee have supported Dbipartisan initiatives
coming both from the Congress and the administration to strength-
en Federal efforts to become a meaningful and working partner in
local efforts to fight crime, and also to protect victims. In that, we
thank you. Much remains to be done; to be sure, but this commit-
tee, I think, and the Congress as a whole:can be justly proud of the
blpartlsan progress that you have made.

That effort, 1 believe, over the last decade has been guided by
two clear strains or themes; firsi, that the crime rates in this coun-
try are intolerably high and that we cannot long sustain a free,
civil society if we suffer under these crime rates much longer; and,
second, and I'believe just as importantly, that the rights: of victims
of crime have for too long been ignored in our system of justice,
and that law-abiding victims deserve effective remedies for the
pain and the loss that they suffer.

Those themes, I submit, are no less true when applied to the
threat of criminal fraud and other forms of organized crime and
racketeering which threaten our free market. RICO, I believe,
stands today at the center of this country’s effort, and indeed at
the center of the ability of victims in fraud in this country, to pre-
serve and protect the honesty and the integrity of our free market.
. There is simply not time today to detail all the dimensions of
that problem, but just think back to the headlines—procurement
fraud, insider trading, fraud in the disposal of toxic wastes, money
laundering, insurance fraud, pension fund fraud, fraudulent ap-
praisal practices, to name but a few.

They are literally—and from the perspective of one in the State .
trenches in the fight against white collar crime, I believe I can say
with some certainty that those problems literally are ravaging the
marketplace in this country. I know that it is true in the jurisdic-
tion that I come from.
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They. also demonstrate—the level of that crime demonstrates a
dispiriting ineffectiveness of the Government and its resources
alone to do the job without help from the private sector, which I
think brings us to the point of specifically Senate bill 438 and its
proposals to change and, in my judgment, in some measure, emas-
culate the right of private victims, upon whom we in-the Fovern-
ment must rely for effectiveness enforcement to bring causes of
action to remedy their victimization. :

It seems that the legislation before you is prompted by two con-

_cerns, and these concerns are echoed throughout most of the testi-

mony and most of the public debate about this issue; first, that
-¢ivil RICO is being abused, that it is being used as a bludgeon to
force defendants in an otherwise so-called garden-variety commer-
cial dispute or garden-variety contract dispute into a settlement;
and, second, that the intrusion of Federal law and the Federal
courts in this context is inappropriate, and that these matters are
best left to the States. ' o )

With those two concerns in mind, and while we recognize their
importance, I think it is clear, in our judgment and the judgment

-of the national association, that Senate 438 does not provide the
best possible response to those concerns. S

~First, with regard to the garden-variety commercial dispute
issue, such a characterization is both, in iy judgment, technically

unsound and one which trivializes the real nature of criminal

fraud in this country. ,

While the characterization may serve rhetorically to further the
cause of -RICO’s opponents, it does nothing to further informed
public debate on the issue. ,

On the technical side, as the circuit courts around this country
are making abundantly clear, RICO does not apply to isolated acts,
and the Supreme Court is expected shortly ta confirm these deci-
sions.

Because none of RICO’s fraud predicate offenses are apgplicable
absent a showing a criminal intent, it is simply untrue that every
type of contract dispute could be turned into a RICO case.

The elements of criminal fraud must be proven if, in fact, these
elements are present. And if; in fact, those elements are present in
every contract dispute, as some have said, if RICO didn’t exist we
would be forced to invent it.

Unfortunately, what we do have in America is a massive on-
slaught of criminal fraud. Every successful RICO claim requires
criminal conduct, and I would commend to this committee’s atten-
tion to the testimony of Professor Lynch before the House subcom-
mittee on the House counterpart of this legislation. :

Although not a proponent of the views that I am expressing right
now, I think he made it clear in his testimony that every successful -
civil RICO case must be based on an underlying criminal conduct.

In fact, there must be a series of predicate criminal acts under
the pattern requirement. A simple dispute over the terms of a con-
tract do not involve elements of criminal fraud. Indeed, a case that
involves intentional misrepresentation, material omission, or other
elements of criminal fraud should not be considered a garden-varie-
ty contract dispute unless such fraud is business as usual in this
country, which I do not believe. )
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Perhaps a narrower and clearer definition of the pattern require-
ment, which, again, I believe we are going to see out of the Su-
preme Court in the near future, will be a more appropriate solu-
tion.

Now, turning to the question of whether these cases are appro-
priate for Federal jurisdiction——

Senator DeConciNt. Mr. Twist, let me ask you to try to summa-
rize, if you can, due to our time constramts

Mr. Twisr. Yes, sir, Mr. Chairman.

It might seem unusual for a State prosecutor to come before this
committee and urge that there be a Federal forum. Indeed, perhaps

the positions that have been taken by State and local prosecutors -
in the past on other issues have urged caution to the Federal Gov- -

ernment in getting involved in what traditionally have been State”

and local matters.

The simple fact of the matter is that the State resources that are
currently available, the Government resources that are currently
available, are not effective and not adequate to deal with the prob-
lem. The State court resources are not adequate to deal with the
problem, and denying a Federal forum to victims of criminal fraud
will, in fact, deny many victims the opportunity to seek redress.

Mr. Chairman, my statement points out that there are, we think,

eight serious problems with Senate bili 438. I commend those prob-

lems to your attention. The National Association of Attorneys Gen-
eral looks forward in great earnest to sitting down with you and
members of your staff and members of the staff of this committee
to try to work out a compromise where both sides can achieve some
meaningful reform. We are not against reform, but we do believe
that this particular reform will emasculate for victims of criminal
fraud a very needed remedy right now.

Thank you very much.

Senator DEConcinI. Mr. Twist, thank you. I am sorry that our
time restrains you from continuing. Your full statement will
appear in the record. . _

[The prepared statement of Mr. Twist follows:]
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Mr. Chairman and Members of the Subcommittee, my name

is Steve Twist. I serve as the Chief Assistant Attorney
General for the State of Arizona.  Among other
responsibilities, I superviﬁe the Attbrney General's civil and
criminal state RICO enforcement effort. I serve on the ‘
Crimipai”&ustice Council of the Americar Bar Association and am
a/ﬁember of the \imerican Bar Association's RICO Cases Committee
and its Victims Committee. I helped urganize the RICO
subcommittee of the National Association of Attorneys General
and have assisted in the establishment of state RICO
enforcement programs in several states.

I am 'honored to have been invited to join your panel
of witnesses today and present the views of the National
Association of Attorneys General on RICO and the provisions of
S. 438 which propose to amend it. Attached to this statement
are the formally adopted positions of the National Association
of Attorneys General on RICO and proposals to modify it and, I
would respectfully ask that this statement, along with the
attachment, be included in the formal record of these
proceedings.

During the course of this decade the United States
Senate has acted forcefully to assist the crime control efforts
of state and local governments. This bipartisan effort has
been guided by two clear themes. VYFirst, and fundaméntallf,

that a free civil society cannot long endure the intolerably

-1-
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high crime rates we are experiencing. sécond, and just as
importantly, that the rights of victims of crime have too long
been ignored in our system of justice and that law~abiding
victims deserve effective remedies for the pain and loss which
they suffer.

<. These themes are no less true when applied to the
thrgéE of criminal fraud and other forms. of organ:zed crime and

%{ééketee:ing which threaten our free market. RICO stands at
the very center of this country's efforts to control criminal
enterprise fraud; it is the single best weapon yet develoged to
preserve and protect the integrity and honesty of our freé
market, ! .

The effectiveness of RICO as a criminal tool and as a
civil cause of action in the hands of government plaintiffs is
not questioned by this proposed }egislation S. 438. The
fundamental RICO goal that is being questioned in this -
legislation is the goal of legislatively authorizing privaté
‘victims to bring judicial power to bear on specific and serious

‘anti—social conduct in such a way that courts can effecti&ely'
prevent or remedy the conduct, while minimizing the potential
.for abuse. This goal is particularly elusive in the area of
“fraud, an area in which alleqgations are easily made, facts are
often complex, and mounting a defense may be costly regardless
of guilt or innocence. We all recognize that in an

increasingly interdependent national and world economic
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structure, misallocation of rescurces based on fraud is a
growing concern., The traditional deterrents of fraud -
businesé reputation, religious values, reluctance to face being
‘shamed in the eyes of one's family, neighbors and peers -- are
féduced by increasing mobility and anonymity. We are reminded
of the results daily. As you know, the General Accounting
Office recently concluded that the savings and loan crisis was
caused in large part by fraud, not by deregulation or poor
economic conditions. The estimated losses: $100 to $150
billion. The FBI currently has 8,000 pending financial
institution matters in which the alleged crimes were committed
by officers or directors of the financial iastitution. Well
over half of these cases involve losses of over $100,000.
Procurement fraud, insider trading, f£raud in the disposal of
toxic wastes - money laundering, insuranqe fraud, pension fund
fraud, and fraudulent appraisal practices, to name but a few
categories, are ravaging our marketplace at levéls which
demagnstrate a dispiriting ineffectiveness of government
resources alone to do the job without help from the private
sector. Many of. these victimizations occur daily, and are the
regular docket material of the state courts across the
country. If RIéo did not exist today, we wculd be faced with .
the job of inventing it.

The enactment of state RICO statutes in more than half

of all the states attests to the effectiveness of RICO's basic
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concepts and approach. State legislatures have continued to
enact RICO statutes even after RICO has come under attack.
Several reasons may be cited for this local legislative
suppert. To be sure, the dire predictions of a flood of civil
litigation'have failed to materialize (in fact, federal civil
RICO filings declined 12% in 1987-1988 and never amounted to
over 1/2 of 1% of federal civil cases ffled), and judicial
discretion has been used to limit RICO abuse. Perhaps most
importantly, there has been a recognition that abusés by a few
litigants do not justify denying legitimate victims their day
in court.

State uses of civil RICO have grown, both in their
numbers and in their effectiveness. The financial
undetpinhings of drug trafficking are increasingly seen as a
vulnerable area of the burgeoning drug industry, and the states
are relying heavily on civil RICO in their efforts to combat
the largest drug enterprises. Civil RICO also remains a
cornerstone of any effective strategy to combat fraud.

With a strong federal RICO, and with the state RICOs
now enacted or being considered by states all across America,
the federal governmient, the states, and the 1egitimate business
community can férge a powerful alliance for intégrity in the
_ market, even as an earlier generation of Americ;ﬁs torged, with
the antitrust laws, a similar public/private alliance to ensure

open competition in the market. Without such an alliance,

—l
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which must include the private market, we cannot begin to
control the fraud which threatens us.

The National Association of Attorneys General
recognizes that enforcement of anti-fraud provisions, even
though designed.to free the legitimate economy from
misallocation of resources, has unavoidable economic costs.
The charge has been made that private civil RICC enforcement
may be so costly or so unpredictable that its good effects are
offset by the economic¢ costs of the enforcement itself. The
charge, however, has not been substaﬁtiated. Yet, if civil
RICO is to be reformed, its reform should be crafted with this
balance as the central point of reference.

‘ Many changes proposed by S. 438 seem to be prompted b
two specific concerns with the current 1aﬁ. The first is that
civil RICO is being abused -- used as a bludgeon to force
defendants in an otherwise "garden wvariety" contract dispute
into a settlement. The second concern is that the intrusion o
federal law and the federal courts into this context is
inappropriate. While these concerns are imporktant and must be
addressed, to the extent that problems exist within the presenv
law, S. 438 is not the best possible response.

Better'and more narrowly tailored procedural remedies
are available to combat possible abuse than the proposed
subétantive changes reflected in S. 438. If plaintiffs and

their attorneys in fact are attempting to abuse RICO as an
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unfair bargaining tool, strengthening pleadiﬁg requirements and
sanctions against fnivolous complaints is a more finely
tailored response than eliminating or curtéiling a legitimate
victim's remedies and access to the courts. o

RICO currently includes one substantive bar to this
kind of abuse, because every successful RICO claim requires
criminal conduct. In fact, there must be'a series of predicate
criminal acts under the pattern requirement. A simple dispute
over the tetms of a contract should not involve, for example,
elements of crimihal fraud. Indeed, a case that involves
intentional miSrepreSentation,bmaterial omission, and the other
elements of criminal f£raud should not be considered a "garden
variety" contract dispute, unless such fraud has become
*business as usual™ in this country. Alternatively, if the
definition of f£raud is believed to be too broad im the RICO
context, a narrower and clearer definition of the pattern
requirement in civil fraud cases would be a more appropriate
solution.

‘The concern about the use of federal law and federal
courts in these matters is not new. A very similar debate
accurred in the 1930°'s when the Congress enacted the saecurities
laws., It was aréued then that state laws and notions of state
common law jurisprudence were adequate to deal with problems

that were then afflicting the securities markets.
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Indeed, there was a tremendous outpouring of
opposition, aimed at the repeal or modification of the
securities act. It was suggested that the legislationywas so
Draconian that "it would dry up the nation's underwriting
business and that griss would grow on Wall Street.,"

Justice Frankfurter, who was then a professor, made
this observation: ‘

The leading financial law firms who have been

systematically carrying on a campaign against

the Securities Act of 1933 have been seeking,

now that they and their financial clients

have come out of their storm cellars of fear,

not to improve, but to chloroform the Act.

They evidently assumed that the public is

unaware of the sources of the issues that

represent the boldest abuses of fiduciary

responsibility. :

History is repeating itself in the context of RICO.
Some of the provisions of S. 438 are attempts to do what I
believe Justice Frankfurter would have characterized as attempts
to "chloroform the Act."

In fact, state resources are not adequate. Corgress
recognized that when it enacted the securities laws. I believe
that implicit in RICO is a recognition that state resources and
state jurisprudence are insufficient to deal with the problem of
fraud in this country. In the Arizona Attorney General's office
alone, we have reports daily and thousands of complaints
annually from people who have legitimate reports of cases of

fraud, from simple consumer fraud complaints to massive
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complaints of securities, commodities, and other kinds of
investment fraud,

The resources of government are miot and never will bhe
sufficient to deal wicth the problem: That is why RICO stands at
the center of this couﬁtry's effort to preserve the integrity of
our marketplace. It allows victims -- the focus of ali Qur
recent crimeAlegislation -~ €0 have a private remedy under which
théy can be their own private attorney general and go through
the courts to seek redress for their grievances, Limiting the
availability of a forum for these victims, by making RICO
exclusively a federal or exclusively a state matter, would
effectively deny any remedy whatsoever to some victims.

First, although many states do have their own RICO
statutes, often patterned after the federal RICO provisions, not
all states do. Victims in states that have no RICO law must
rely on the federal law to provide a remedy. In the absence of
a federazl law, perhaps more states would enact their own RICO
legislation, but until those laws took effect, victims of fraud
would be left without an effective remedy.

Second, while state RICO laws are patterned after the
federal provisions, the state provisions might be narrower than
* the federal law. Federal and state legislation, taken together,
close the loopholes.

Finally, systemic fraud in such areas as pensions
funds, savings and loan and insurance is a proper subject for

federal concern.

28-236 0 ~ 90 -~ 4
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While not all civif.RICO cases touch upon these specificxﬁederal
concerns, it‘ﬁs impoftant to note that, of the éighty-five civil
RICO cases filed each month, on average, federal jurisdiction
‘would exist in sixty percent even without the presence of the
RICO cause of action, To the degree that there is a national
economy to justify the federal concern in antitrust actions,
there is justification for federal concerm in ciwvil RiCO
actions. This ccncérn cannot be left to the states alone.

The National Association of Attorneys General supports
constructive re~design of civil RICO. It specifically supports
some portions of S. 438.: It must strongly oppose a number of
provisions of S. 438, however, and would pfopose séveral
additions to it.as well.

Several features of S. 438 merit commendation. W¥irst, -
the specific preponderance of.the evidence provision, though a
statement of present law, is useful. Second, the addition of
new predicate offenses is well done. The National Association
of Attorneys General agrees with the Department of Justice's
‘comments on prior RICO reform bills that Congress should update
and strengthen the predicates without diluting them. The
Association is particularly pleased to see drug offenses in the
definition of “érime of violence," because they surely are
crimes dependent upon and leading to violence. The Attorneys
General would suggest the addition of a limited class of serious

environmental crimes. Knowing violation of statutes resulting
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in serious or life-endangering environmental damage in pursuit
of higher profits is conduct that must be sanctioned as
racketeering., Third, the provision for international service of
process recognizes the reality of world finances and resulting
world-wide asset conéealment. It will be particularly useful in
government drug cases. Finally, we can agree that-limiting the
use of the terms "racketeer" and "organized crime" to
allegations of crimés of violence will reflect an appreciation
for the effect such descriptions have and properly reserve
their use to those acts which are most deserving of such
denunciation.

Unfortunately,~analysis of S. 438 reveals that it
offers eight reforms which will significantly weaken RICO's
effectiveness and, as a conseguence, cause damage to innocent
victims. First, the draft legislation reduces recovery from
treble damages to actual damages for Indian tribes, labor
unions, businesses,“non—profit'organizations and individuals
other than consumers who have been victimized by patterns of
criminal conduct. The obvious result, or purpose, of.this
provision is to reduce by two-thirds the liability of
defendants gquilty of illicit activities. This reduction is
even more drast{c than the parallel provision of last year's
H.R. 4923, which would have-allowed businesses ana individuals
‘to obtain attorneys' fees. .Elimination of treble damages for

criminal frauds emasculates the promise which RICO holds out to
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innocent victims: that the law will provide an effective
remedy regardless of their statué.

Moreover, in the absence of a criminal conviction, the
draft legislation would bar the award of costs, attorneys:
fees, and punitive damages, unless the victim has the prbper
combination of petsonél characteristics and injuries. When
Justice Brennan compiled a list of 119 federal fee shifting

statutes in Marek v. Chesny, 105 S. Ct. 3012, 3034-38 (1985)

(Brennan, J., dissenting), 18 U.5.C. § 1964(c) allowed any
prevailing victim to recover costs and attorney's fees. Under
S. 438, howeveg, only the narrowly-defined category of
"governmental entity” is entitled to attorneys' fess and costs
. in every case. For example, Indian tribes and tribal
governments are not within the scope of the definition. As a“
result, no matter how egregious or malicious the fraud, tribalv
governments would be limited to actual damages only, because
punitive damages are available oniy to those'who may receive
costs. The same situation exists for any organizatibn which is
neither suing for insider trading nor a‘501(c)(3) exempt
organization, an indenture trustee, a pension fund, or an
investment company. Even natural persons are limited to actual
damages if any state or federal securities or commodities law
provides a remedy. In effect, this provision creates two
classes of victims: those who are entitled to something more

than actual damages and those who are not,
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Second, the draft legislation will allow conﬁumers to
sue for punitive damages of up to twice actual damages, plus
attorneys' fees., The drafting is both conceptually unsound and
technically flawed. Not only does the bill place unreasonable
burdens on victimized consumers seeking punitive damages, but,
more unfortunately, the whole concept of a cap on “punitive®

'damages is self-defeating, if not deceptive. Punitive damages
must necessarily be calculated, in part, on the level of award
which would in fact punish a guilty party. This requires some
consideration of the defendant's net worth, not simplf the
victims' loss. Moreover, the requirement that the consumer
prove "the defendant's actions were consciously malicious or so
egregious and deliberate that malice may be implied . . ."
erects a very substantial hurdle. Beyond this daunting hurdle
lies a morass of judicial uncertainty over the meaning of these
words. Read literally, the bill could prohibit the plaintiff
from introducing evidence of the defendant's malice in the case
in chief. Surely the drafters could not have intended such an
unfair or unparalleled result. ‘

In addition, double punitive damages simply will be
less effective. Court dockets will be needlessly strained
because punitive'damages will Qenerally‘require a second round
of litigation, a round that will‘examine the defendant in
‘greater depth and cause greater acrimony among business

adversaries. Punitive damages are unpredictable. A plaintiff
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will not be able to evaluate his case as objectively in
advance, and neither party will be as able to predict judgments
% order to settle. Furthermore, plaintiffs simply may add a
separate non-RICO punitive.damages claim to the case, not
limited to double damages. Allowing treble damages and
prohibiting additicial punitive damages to be sought in the
same case would seem to be a more cost-effective method.

No valid reason exists for unreasonably raising the
consumer's burden of proof from "preponderance of the evidence"
to "¢lear and convincing evidence," especially when the main
liabiliEy is proven by a "preponderance of the evidence." The
Supreme Court has ruled Ehat a higher standard for proving
fraudulent conduct is not demanded of private litigants and
that any standard higher than *[preponderance of the evidencel

_expresses a preference for one side's interest.* Kegrman & -

Maclean v. Huddleston, 103 S. Ct. 683, 691 (1983) (relating to
the fraud provision‘of the Securities and Exchange Act of
1934). Requiring consumer victims to prove damages in a secoﬁd
proceeding after liability is already established further adds
time and expense to the victim for an already proven claim.
Third, exclusive federal jurisdiction is unwise. The
argument, often'repeated in support of RICO reform, that
federal courts-are inappropriate forums for general fraud
actions would certainly support concurrent state jurisdictionm.

g .
‘More to the point, a natiodnal cause of action should be

4

~.
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available in state courts, as well as federal courts, where
there are state resources avazlable to help accomp11sh the
broad RICO mission. The limitation of RICO cases to federal
courts may benefit a national “RICO Bar", but only at the
expense of thousands .of victims who should be able to turn to
the state courts of this nation for a forum to. redress their
grievances. If general concurrent jurisdiction is not provided
for, the bill should at least provide for concurrent
jurisdiction over suits by a “"governmental entity," as defined
in ptopésed § 1964(c)(11)(A). However, there is no legitimate
reason to disadvantage any victims by preventing their access
to state courts under RICO.

Concurrent jurisdiction ensures that neither the
federal nor the state judiciary must bear the full impact of
RICO litigation alone. RICO litigation cannot be characterized
as completely intrastate or completely interstate. With
concurrent jurisdiction, the parties may choose the forum which
better suits the circumstances and requirements of the
litigation. Purely local controversies may be brought in the
state courts, while interstate or international controversies
will have a federal forum and the Federal Rules of Civil
Procedure’availéble« Defendants have the option of removal to
a federal court if they believe that is to their advantage.

Fourth, S. 438 bars even consumers £rom recéiving

mualtiple damages when "state or federal securities or
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iy There is no rational basis for these exemptions; an examination
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commbdities laws” provide a remedy. Practically, violators of
the securities orxcommodities laws will be liable to victims-
for only actual damages. Once again, this legislation
drastically reduces the risks involved in criminal conduct:and
therefore reduces the deterrent effect of RICO. It is
fundamentally unfair and unwise to exempt specific industries

from legislation that champions broad social justice goals.

“/of the recent criminal fraud case filings would no doubt
support the conclusion tﬁat these industries are, if anything,
deserving of less exemption from RICO rather than more. This
proposal is, in fact, a Qnocking betrayal of victims of
securities or commodities fraud.

‘Fifth, S. 438 will allow treble damages if the primary
defendant has beéen convicted of a felony "based upon the same
conduct upon which the plaintiff's civil action is based.” But
to condition 4 victim's right to recovery on whether the
government has filed a pridr criminal case and achieved a
conviction would be unprecedented in American jurisprudence. A
matter completely unrelated to the merits of the victim's
claims would determine whither the victim could recover
damages. This érovision would leave legitimate victims to the-
vagaries of the criminalvjhstice system and put inappropriate
political pressure on a prosecutor's decision to prosecute, as

well as on the victim's own testimony &t the criminal trial.
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Indeed, the impeachment value of such a requirement would be a
boon to defense,attotneys in criminal actions. The rationale
for this limitation is that non-meritorious suits are i
eliminated by interposing the prosecutor's discretion between
the defendant and the civil plaintiff. This rationale is
faulty. Prosecutors' discrétion is unfortunately often guided
by resourcesfiigs€: then the merits. Many large fraud cases
are declined precisely because the victim is in a position to
sue. Further, a prosecutor may discontinue prosecution for
reasons unrelated to the merits. Defendants who become state's
witnesses, who leave the jurisdiction, who die or who are too
sick or mentally incompetent for criminal remedies to be
appropriate, or who succeed in‘§uppressing evidence on
constitutional grounds, may still be, and frequently are,
proper civil defendanté. Because the goals of the criminal
prosecutor -- punishment and specific and general deterrence --
are not the same as the gecals of the victim -~ restoration of
loss == the discretion of the prosecutor is not a substitute
for the judgment or self-restraint of a civil plaintiff. Cases
in which the defendant would likely receive light criminal
sanctions, i.e., little or no jail, may be plea bargained to a
misdemeanor or not brought.

The effects of a prior criminal conviction requirement
on group liability would often be unjust and even bizarre. If

one unconvicted person is a necessary party to the civil
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aétion, does the entire action fail for laék of joinder? If a
clearly chlpable "deep pockat" defendant has escaped felony
conviction, for a non-merit reélated reasecn, are the
codefendants to bear the missing codefendant‘'s f£inancial
responsibility to the v1ct1ms w1thout right of contribution?
These problems recur in the areas of counter-claims and thirxd
party complaints, and in each instance the victims will suffer
further complexity, delays, and inability té reach the culpable
defendant. The superficial appeal of this approach igy
unfortunate evidence in support of the old saw that defines
"legal reasoning"” as reasoning from a false analogy.

The sixth feature of 8. 438 ﬁhich significantly
weakens RICO's effectiveness authorizes procedural delays for
regulated industries. It allows allyregulated industriés to
claim as an “affirmative defense" thét they "acted in good
faith and in reliance upon™ the decisions of a federal or state
agency. Plaintiffs would have to disprove this affirmative
defense before the discovery proceedings could begin., This
provision would be especially harmful in those cases in which
there is great need for speedy marshalling of assets to protect
them from dissipation. Government and trustee civil RICO cases
commonly requite'such rapid action on behalf of victims or
becausé of the nature of the defendants (e.g., foreign drug
traffickers, swindlers with expertise in foreign finances,

"bust-out” operations, ete.) This provision could cripple such
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actions, preventing any meaningful judgmeny even after the
victim suffers ﬁhe added delay and expernse it would cause.

The seventh provision of S. 438 which is deeply
.disturbing is-che reduction of damages ret:oacﬁively. The
obyious effeéf of this provision is to reduce the liability of
d&féndants currently under suit, °The second effect is to
unfairly reduce'thgidamages for the victims»who brought suit in
reliadce.on‘the promise of federal RICO. Retroactive
legislatiﬁn, even ameliorated by the allowance of costs,_is an
unwise precedent. o il

The final critiqde;of S. 438 is a more general
observation. RICO reform's central goal is better so¢ial
justice at less social cost due to litigation. We will not
accomplish this goal if plain{iffs must rely on legislation
that is so complex that it invites yet more litigation. The
proposal starts with tﬁe current law of treble damages, and
makes them the exception, rather than the rule; except, that
is, for consumers; except, that is, in the securities or
-commodities areas; except that is, within those areas, for
insider trading. All of the categories created by S. 43B‘must
have boundaries. All of the boundaries must‘Qe defined by
litigation; Soﬁe of them will also bevmoving targgts becagse
they will have tervoive over time as their social signifiéance
changes. Some are set by refetence to other statutes, state

and federal, which will als® require changes.
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S. 438 creates a series of inter-related factors. The
required state of mind varies with the piaintiéf and shifts
from issue to issue. The cause of aétion depends on who the
plaihtiff is, who the defendant is, and what the alleged result
is. Exceptions surround each rule, creating a bewilderingi
array of possibilities. If RICO, as has been said, is modeled
on a treasure hunt, é. 438 converts it ihto a treasure hunt as
viewed through a kaleidoscope. Ultimately, a great deal of
litigation will be required that will have no bearing on the
merits of the victim's case. Now is the time for )
simplification, even if it means that some special industry
interests must give up special legislative status.

The Nat;onal Association of AtEorneys Genefal is eager
to participate iq constructive RICO reform. To that end, it
suggests the following additions to: S. 438: '

1) True Parens Patriae

For all of the reasons that parens patriae standing is
appropriate in anti-trust, it is needed to allow government
entities to lelp redress the rights of victims who are too
intimidated, numerous, elderly, dispersed, unsophisticated or
disabled to be effective plaintiffs. The language of 15 U.S.C.
88 15¢-15h provfdes 2 useful model. More, however, is called
for and is easily applicable in the RICO context. RICO parens
patriae should not be limited to representative suits on behalf

of individual state residents. It should also authorize suits
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to recover damages tc the general economy of the state. This
concept was included 'in an early version of the Senate bill,

S. 1284, 94th Cong., 1lst Sess. (1975), of the legislation that
later became 15 U.S.C. § 15¢-15h. It is especially important
in the RICO context because much éo;ernmental civil RICO work
involves facket crimes whose victims are the society as a whole
6: all consumers, including the consumers of the {ilegal k
industry itself, rather than idpntifiable victims/ suéh as drug
cases, prostitution, and gambling. Uﬁlike anti-t;ust démégés,
which may be difficult to fix, thé damages from the
misallocation of money to criminalrrackets is clﬁgfly not les;
than the misallocated mone} itself. Damage could be measured .
by the defendants®' gross gain from racketeering. Although Ehis
vastly undersfates the social costs of, for example, drug
dealing, it is objectively quantifiable and trebling will at

"~ least approach the real damage amohnt. Thisbtype of cause of.
action for écéhomic loss to the state economy Qould be
'especially useful to combat drug cértels. It would not depend
on tracing the money to a drug transaction, so it would be .
useful to‘reach assets that forfeiture does not reéch. To the
extent tﬁat it would strip somekof the $110 billion dollars éer
year groésed by'drug dealers, it wovld auément the forfeituce
efforts of federal and state prosecutors‘in.this ;ﬁdeavor.
Arizoné has a similar singl¢ damage provision in its staEe RICO

statute, and uses it Srequently. This powerful new teéol to
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combat the drug‘trafficking industry at its financial heart
should be provided to each and every state.

One of the criticisms of civil RICO has been that very
few civil RICO cases have been brought against organized crime
figures. or racket industries. One reason is fear of bringing
suit. Another is the economics of rackets that, like
anti-trust price fixers,roften vicéimize many people but cost
each onebonly a small ampunt. Providing full parens patriae
powers to state Attorneyé General would address the organized
crime focus of civil RICO, would directly meet the reasons

there have been so feh such cases, and would presént little or
ino potential for abuse '

The pre Judgment interest prov151ons of ant1 trust
law, 15 U.§8.C. § 15a, should also be imported into RICO at the
same time. The language of § 15a should simply be modified to
apply to a11 pla1nt1Efs rather than the United States

ZY: F1nanc1al Counter-Incentive

The root of excessive RICO lxtlgatlon costs is the
decision to file RICO cases. This decision is made by a
lawyer, in coﬁsultation with a potential plaintiff The
allegation is that because treble damages are avallable under
RICO, the lawyer will feel compelled, for his cllent s sake 1f
not for the lawyer s own sake, to employ RICO even though the
facts are weak or the context i§ inappropriate. Byvfemoving

the gold medai, S. 438 attempts to eliminate the improper

21~
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competitors. This method will ne-doubt reduce the improper
competitors, It will also eliminate the entire competition in
the procéss; it will deny to victims any meaningful remedy for
losses caused by clearly criminal conduct. A better method is
availqble. The attorney's decision to file a RICO action
simply requires a counterbalancing financial incentive to
assure that the attorney will investigate and critically
evaluate the case before employing RICO. Rule 1%, F.R.C.P.,
provides the standaxrd of .care. Civil RICO could mirror the
language of Rule 11 or simply refer to it. If this is not seen
to be sufficient counter incentive, a provision could be added
allowing a RICO defendant to recover double his costs and

attorneys® fees attributable to his defense of a RICO case or
v

RICO claim that was found to'violate Rule 11l. The ;'
double costs would no doubt deter frivolous RICO aégions and it
would not eliminate ‘the much-needed treble damage remedy for
solid RICO victims.

Along this same line of focusing on the RICO complaint
itself, the Attorneys General are in overall agreement with
S. 438's requirement of particularity in pleading. The‘
provisionvﬁould'bg more useful, however, if it made specific
reference to thé pxbblem areas <=- allegétions of fraugd,
conspiracy, respondeat superier and qther vicarious liability,
and agency. This would more clearly allow the beﬁeficial

features of notice pleading while smoking out the inappropriate
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complaints. The effectiveness of this provision would be
erhanced by E revision of the'pattérn requirement, as suggested
earlier. In fact, the Supreme Court is e;peéted to rule on
this requirement shortly, and that decision’cbuld’serve as the
basis for the revision, or it could even be codified itself.
Ancther alternative would be to codify a provisioﬂ o
based on the standing order announced by the Eastern District

of Ohio in Lyman Steel. Lyman Steel Co. v. Shearson Lehman

Bros., 13 RICO L. Rep. (CLR) Ro. 5 at 804 (March 11, 1986).
This requires the plaintiff fo plead with particularity the
pattern and enterprise elements as well as the predicaée acts
_ of fraud. The plaintiff must file a statement which includes
the facts he is relying upon to initiate the RICO complaint as
a result of the "reasonable inquiry" requirement of Rule 11.

Finally, it has been suggested that a new procedural
standard of “civil probable cause" be created. If frivolous
RICO claims survive motions to dismiss because the cause of.
action may be pled with marginal sufficiency, such claims
should not be able to withstand a preliminary hearing in which
the plaintiff must show that there is probable cause to believe
that, fof example, an enterprise has been bperated in a pattern
of fraud, as dééinedbby the statute, and Eiat the defendant is
the one who committed the predicate offensé.

Togetﬁer; these“reCOmmendatioﬁb provide a means by

which frivolous or insubstantial RICO. claims may be dismissed,
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while retaining the current benefits of civil RICO for
. * .

legitimate victims.

3) Restraining Orders

Under 18 U.S.C. § 1964(b), restraining orders and
prohibitions are available in actions brought by the United
States. Some state civil RICO ctatutes extend this equitable
procedure to private parties as‘well.k Extending § 1964(b) to
the same extent would provide gtéater uniformity in the law and
provide this important feature to all litigaﬁts under RICO.

4) Legislative Findings

The courts will look to any RICO amendment for ‘
guidance on literally dozens of‘issues.’ Many of'those?iésﬁes
are not addtesseﬁ by S. 438. Some of themrwill be created by
S. 438, if it becomes law. Legislative findings would provide
broad guidance where the statute itself may not be specific.
Further, the process of arriving at findings may promote
constructive debate and help avoid some of the undesirable
features of legislation that is proposed dufing the process.
Even if findings are not ultimatély adopted, much good would
flow from open discussion of,what‘the’goals of RICO shbuid‘ﬁé{
in what particulars RICO has fallen short, and how RICO sﬁoﬁlé
be improved. Tﬁis process must precede a trﬁe “reform."

CONCLUSION T
Civil RICO is of tremendous importance to the economic

well-being of all citizens. Properly functioning, it embodies
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-the alliance between law enforcement and the legitimate
business community that is essential to keeping commerce free
of resource misallocations based not on real value but on fraud
and other crimes. The importance of confidence in the
marketplace has recently been underlined by the current
Eggud—induced:savings and loan crisis. The state .prosecutors
a;éi of course, experiencing the same developments in massive

' graud and economic crime that characterize the nightly national

news. Somewhat less than half the states have only federal

civil RICO to look to. The amendments made here will also have
an immediate effect on the states that do have state RICO
statutes., State courts will continue to look to federal RICO
law, particularly if the state courts are given concurrent
jurisdiction, as we recommend. The National Association of

Attorneys General is therefore deeply committed to a refo;m

process that serves the true spirit of RICO as pro-victim and
at the same time pro-legitimate commerce,

In many ways this legislation presents a recurring
test for this nation; 'a test to determine whether our courts
remain open to all innocent victims regardless of their lack of
political or economic power. To retreat now from the full
force of RICwaohld be an act of great irresponsibility and
would break faith with the American people who have beén
promised and who deserve the best legal weapons available to
fight the corruption of fraud and to preserve and protect our

free market.
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Mr. Chairman,  this concludes my statement. I am
anxious to address any guestions that you or the Members of

this Committéee may have.

-286~



112

Submitied by RICO Subcommitiee
NATIONAL ASSOCIATION OF ATTORNEYS GENERAL

Winter Mssting
December 4.8, 1988
Kaual, Hawsil

v
HESOLUTION
RICC

. WHEREAS, enterprise crime and sophisticated schemes 1o defraud public and
private victims have a multi-billion dohar dannual impact in darnanes and lost revenues to
private commerce as well as 10 local, state, and feaeral governments; and

WHEREAS, Congress enacted in 1970, the Racketeer influenced 2nd Corrurt
Organization (RICO)} provisions, Title IX of the Organized Crime Control Act, whigh
applies to patierns of racketeering agtivity involving personal violence, provision of
illegal gouds and sertvices, corruption in private or public lite, and various torms of
fraud, and also provides important criminal and civil sanctions to protact victims of
patierns of racketeering activity, including:

criminal forfeiture of proceads of racketeering activity;

criminal forfeiture of interests in enterprises;

equitable relief for the government;

equitable relief for victims of rackstaering activity; and

treble damages, costs, and attornay's fees for victims of racketeering activity;
and

WHEREAS, since 1872, a majority of stétes have enacted legistation panerned
after Title IX as an eHective and essantial means. of redressing wrongs, and additional
slaies are actively considering the passage of such legisiation; and

WHEREAS, the 98th nn& 100th sessions of Congress have sngaged in protracied
debate over proposed amendmenis which would repeal or weaken key provisions. of Titie
IX; and

WHEREAS, the National Association of Attorneys General has consistent’,
opposed atiempts 10 repaal or 1o weaken the provisions of Title IX, inciuding afforts 1o
enact retroactive rules limiting the recovery of camages in-pending RICO civil litigation,
amendments which would exempt spesific businesses from the threat of RICO liability,
and provisichs 1o weaken the incentive of treble camage awards for racketeering conduct;
and

WHEREAS, the National Distnct Atlomeys Association, the Morth American
Securities AZministrators Association, the National Conference of Stale Legislatures, the
National Association of Insurance Commissionars, and consumar organizations have. -
suzporied the efforts of the Nationai Association of Atiomeys Gensral in opposing these
amengments;
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: NOW, THEREFORE, BE IT RESOLVED THAT THE NATIONAL ASSOCIATION
OF ATTORNEYS GENERAL:

(1) Reaffirms its support for the federal RICO provisions and continues 1o
suppon reasonable modifications of the law wmch will curtail any abuse of its provisions
through lmgauon'

. {2) Continues 1o oppose efforts in the U.S, Congress to repeal or weaken the
pravisions of Titla IX;

(3) Commends the NAAG RICO Subcommittee, chaired by Attomey General Rober
Corbin and formerly by Atiorney Ganeral Ken Eikenbarry, tor its efforts tfo-preserve the
civil RICO statute} authorizes the Subcemnmities to araft proposud RICO reform legistation
which embodies the principies axpressed in this and all previous resolutions and n the
testimony presented to Congress an behalf of the Association; and further to circulate said
draft for comment 1o all Attorneys General and 1o report back to the Association at the
Spring Meeting: and

{4) Authorizes the Executive Diractor 10 transmit these views to the
Administration, appropnate members of tha Congress, and other inerested
organizations.
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NATIONAL ASSOCIATION OF ATTORNEBYS GENERAL

8pring Heeting
Maxch 8-10, 1987
¥ashington, DC

RESOLUTION
111 ;
HAZARDOUS WASTE VIOLATION AS A PREDICATE OPFENSE FOR RICb

WHXRBARS, the increasing body of knowledge regarding the present
and futiure advsarse impacts on and sexious endangerments of the public
health,  wvwelfire and the environment which result from the  improper
handling and/dispegal of hazardous Wwastes has led and is continuing
to lead ro Muchrneeded regulation of hazardous waste management and
disposal practices; and

WREKREAS, the lawful and environmentally responsible management
and disposal of hazardous wastes in compliance with federal and state
laws and regulations results in costs which are often orders of
magnitude higher than illegal dumping or other {mproper .hazardous
waste disposal practices; and ,

WHERRAS, the still-increasing cost differences.between legal
hazardous waste disposal practices.which are-protective of the public
health and the environment and illegal practices which can jeopardize
the health and welfare of our nation's citizens and comnunities. is
providing . a growing impetus for corrupt individuals and organi-
zations £o seek {llicit gain by inducing legitimate businesses,
through fraud or misrepresentation, to  utilize the "lower cost"
hazardous waste aisposal gervices" offered by the corrupt
individuals or organizations; and

WHBRBAS, the ‘wndandgerments to the public health and the
environment and the damage to our nation's natural resources which
can result and have resulted from the illegal bhazardous waste
management and dispoaal practices employed by corrupt individuals and
organizations for thelr ildegal:profit-making purposes emphasizes the
nrgent need to effectively deter such practices and to divert from
such corrupt individuales. and organizaticns the proceedg of such
1llicit activities; and

WHBRBAS, the pPrincipal and most-effective piesce of federsl
legislation aimed at deterring such illegal enterprises and diverting
from coxxupt organizations such lllicit proceeds is the federal
Racketeer Influenced and Corrupt Organizations Act {(“RICO"), 18
U,5.C, saca., 1961-1968 (1984); and )

WHEREAS, the list of predicate offéhses contained in 18 U,S.C,
gec, 1961(1) (1986 Supp.), which trigger the application of RICQ's
civil and criminal provisions and remedies does not include any
provisions aimed directly at criminal enterprises in the hazardous
waste nanagement and disposal areas; and
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WHERRAS, many state "RICO" and organized crime c¢ontrol acts
.ncorporate by raference the list of predicate offenses recited in
the federal RICC Act, 18 U,S.C. sec. 1%61(1) (1984), thereby
anabling a single change in the federal-:dct to achieve maximum
bepeficial effect by directly enabling states to .apply their own
resources, processes and Senctions to such criminal enterprises while
at the same time enabling federal enforcement resources to be
effectively applied against such criminal enterprises; and

WHERBAR, the abgence of a spacific provision in federal RICO
aimed at criminal enterprises in the hazardous waste management and
disposal areas makes application of the RICO statute's provisions and
sanctions to hazardous waste-related c¢rimes more difficult ang
uncertain, thereby reducing and/or elimipating the aignificant
‘decerrent  potential of the statute and exposing our nation's
crtizens and natural resources to =ndangerments which could otherwise
he prevenred or deterred.

HOW, THEREPORE, BE IT RESOLVED BY THE NATIONAL ASSOCIATION OP
ATTORNEYS GEMERAL that the Congress of the United States should be,
and hereby is, urged to promptly amend the provisions of the federal
RICO statute by adding to the end of 18 U,8.C, sec. 1961(1) (1986
tapp. !, the tollowing language:

(8¢ Any act which i8 indictable under section 3008 of tle
federal Resource Conaservation and Recovery Act ("RCRA"), 42
U.5.L, Bec. . 6Y28 (1984), or any act which is chargeable as
a craime under a similar provision of a state hazardous waste
progiam aucthorized by the Administrator of the Environmental
Protection Agency, pursuant to seéction 13006 of RCRA, 42
U.8Cy s, 6926 (1984},

The addivion ot this language would a.d knowing violation of
hazardous wasze management and disposal laws to the list of RiCu
“predicate offenses, two (2) violations of whach trigger applicaticn
of the RICO statute's deterrent civil and criminal sanctiors,

BR IT PURTRRR RESOLVED that:

9] a legislative gubcommittee of the Environment *+ -:1!)tee he
ereaved;

2)  interested Attorneys General be raqguested  te desighate
statf to serve on the subcommittee;

d) the subcolmittee mon:tor the pragress in Congresy "and n
lederal agencies of environmental issues . upon which NAAG ta. iaken
positions by formal resolution;

L} the subcommittee bring the resclutions paenﬁ- LK
Associatinn to the attention of the 0,3, Department 7 Iyst
National Environmental Enforcement Council, the U.5. EPA 30
Committee, Congress and federal agencies; and

T
ce!
.'

w P

+

5) members of the subcommittee sce authorized, In sapsitatien
with the chalr of the subcommittue, to speak on hery'® 2F the
Association and to advocate before congress and the federal Awenciac

tne Association'a position on this resolutiun,
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Senator DeCoNciINI. Let me say that I hold the National Associa-
tion of Attorneys General, as I do the National Association of Dis-
trict Attorneys, in the h1ghest regard, Indeed, I thank you for your
compliments, but I also wish to express to you, your members, and
your leadership. the.gratitude that this Senator has for the strong
support-and involvement in the process, not waiting to sit out there
and oppose a bill as it comes on the floor or support a bill, but get-
ting there early.

I thank you for being here and for your offer to continue to work
with us—and we will accept that offer and continue to work with
you to see if we can resolve some of the differences we have. Your
testimony is helpful indeed.

Let me just ask a couple of questions, Mr. Twist, and then I W111
go to Mr. Raven. Last Corgress, the National Association of Attor-
neys General testified that it supported RICO reform that would
preserve RICO’s effectiveness as a prosecution weapon against or-
ganized or white collar crime, as well as terronsts or other vio-
lence-prone groups.

We have attempted to listen to your concerns, as well as the Jus-
tice Department’s, and have made several changes in the legisla-
tion in this Congress; namely, S. 438. It strengthens RICO by
adding 28 new predicate offenses, providesfor international service
of process, provides for survivability of plamtlff claims against the
estate of a RICO defendant.

Wouldn't the enactment of these prov1s1ons assist State attorneys
genergl’q efforts in prosecuting white collar crime and organized
crime?

Mr. Twist. Yes, they would, Mr. Chairman, and——

Senator DECoNcINL. The problem is they just don’t go far .
enough?

Mr. Twisr. Well those provisions are good and they will aid im-
measurably in the effort. The problem is that other provisions of
the legislation take away from victims and private attorneys gener-
al the ability to combine with State and Federal efforts to fight the
problem, and we need that combination right now,

Of particular concern would be the provision on prior criminal
conviction, and I would just commend again to your attention foot-
note 9 in the Supreme Court’s Sedzma opinion where even the ma-
jority of the Court points out the real difficult problems that that
would pose to prosecutors who are faced with having their decision -
to prosecute have these private civil consequences. I think that
would do damage to the Government’s ability to.pursue criminal

cases.

Senator DeConcini. Thank you. Mr, Twist, in the order of puni-
tive damages, the national association obJects to the formulation of
a new standard that we have in 8. 438. That new standard was in-
cluded in S. 438 because previous standards were not taken from .
any other statute or case law.

We included the standard adopted by the Arizona Supreme Court
in 1986. Isn’t it better to adopt a standard that already exists.else-
where, and why isn't this an appropriate standard?

Mr. Twist. Mr. Cha1rman, I think the h1story in this country ‘
under the antitrust laws is proof, if you will, that the treble
damage remedy that currently is found in RICQ is really the only -
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effective monetary sanction—the most effectwe monetary sanction
that can be found.

With respect to the supreme court’s formulation of the punitive
damage remedy, in the State supreme court’s opinion which adopts
that, you will note that one of the elements of proof that the court
said would establish that definition of punitive damages was proof
of criminjal fraud, was proof of an intent to defraud.

So when you apply——lf the issue that is addressed by the Senate
legislation is the problem of using RICO in fraud cases, even apply-
ing the standard that is included in there under the Arizona Su-
preme Court’s formulation would be found in every case where you
demonstrated an intent to defraud.

So I think it both may be as overinclusive, and to the extent that
the words would be interpreted in a way not to follow the Arizona
Supreme Court opinion, probably underinclusive at the same time.

So, you know, I commend the Senator for trying to come up with
a definition. I think this particular one is somewhat faulty when
applied to fraud.

Senator DEConciNI. Would you offer any?

Mr. Twist. We would be happy to work w1th you on that, Sena-
tor, yes.

Senator DECoNnciNI. Very good. Let me ask another question. I
would like to have your association’s comment on the Justice De-

_artment’s analysis of the new predicate offenses under S. 438.
Jsenerally, the Department believes that S. 438 adds many unneces-
-ary predicates, and would limit them to include only those dealing
with financial instifutions.

If you have not had a chance to review that, I would be glad to
aave you submit a response, unless you are familiar with it. :

Mr. Twist. I will be happy to submit something on behalf of the
-ssociation. Generally, we favor the additions which the bill pro-
~oses. I noted in Mr. Keeney's remarks that he alse urged you to
~onsider anotiier one, the Bank Fraud Act, and certainly we would
-ndorse that. But I will be happy to submit in writing a formal re-

ponse. ,

Senator DrConcint. Mr, Twist, I have a number of other ques-
ions, bui due to time constraints I would ask that I could submit
‘hem for your refponse in a reasonable time. We would like to
1ave them on the record.

[The questions and responses follow:]
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Attarneg BGeneral

1275 WEST WASHINGTON

" Phoenix, Arizona 85087
{0 ' Robert B. Corbin

June 26, 1989

The Honorable Dennis DeConcini
United States Senator

Committee on the Judiciary

328 Hart Senate Office Building
Washington, DC 20510-6275

Dear Senator DeConcini:

Thank you for the opportunity to testify at the
Racketeer Influenced and Corrupt Organizations hearing. As
stated, NAAG remains eager to work with you, your staff, and the
Senate Judisiary Committee to fashion meaningful RICO reforms-
which do ndé: eliminate RICO as a remedy for legitimate vicitims
of racketeering activity. Please let me know when you think a
discussion toward this end could be scheduled.

You have gubmitted several supplemental questions for
inclusion in the hzaring record and I am pleased to supply you
with my answers. Again, vie appreciate the opportunity to work
with you and look forward to hearing from your staff.

Very truly yours,
Y- | o
STEVEN J.' TWIST

Chief Assistant
Attorney General

S3IT:DP:ms
Enclosures



Question 1.

Last Congress, the National Association of Attorneys
General testified that it supported RICO reform that would
preserve RICO's effectiveness as a prosecution weapon against
organized or white 'collar crime as well as terrorism or other
violence prone groeups. We have~attempted to listen to your
concerns as well as the Justice Department and have made
sevrral changes in the legislation this Congress. S. 438
st”engthens RICO by adding 28 new predicate offenses, provides
for international service of process, provides for the
survivability of plaintiffs' claims against the estate of a
RICO defendant. Wouldn't the enactment of these provisions .
assist the state Attorneys General's efforts to prosecute white
collar and organized crime?
Answer

While NAAG would support efforts to strengthen RICO
and prevent demonstrated abuses of civil RICO, NAAG must oppose
any attempt to weaken RICO's ability to provide the most
effective remedy available for the victims of organized crime,
white collar crime, terrorism and other violence prone groups.
For this reason, NAAG does support certain provisions in S. 438
such as adding new predicate offenses, providing for
international service of process and providing for the
survivability of plaintiffs' claims against the estate of a
RICO defendant. Unfortunately, the benefits of these
provisions do not outweigh the numerous other provisions in
S. 438 that will significantly weaken RICO's effectiveness and,
as a consequence, cause damage to innocent victims., Those
provisions have been listed and criticized in my testimony.

Two of those provisions are particularly pertinent to
this question because you ask whether the new predicate

offenses, process and survivability provisions would not help

«
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state attorneys general in their efforts to prosecute organized
crime and white collar crime, If, however, S, 438 was intended
to assist state attorneys general, it would not contain
provisions that would discourage most victims from suing oﬁ
theiv own. S. 438 takes away the incentive for victims to sue
by limiting their‘;ecovery and plaéing unreasonable burdens on
victims seeking damages. Discouraging victims to utilize civil
RICO effectively eliminates the most important supplement to
state and federal enforcement efforts. Moreover, if S, 438 was
intended to help state attorneys deneral, then it would not
condition a victim's right to recover treble damages on whether
the government has filed a prior criminal case and achieved a
conviction., A matter compleﬁely uinrelated to the merits of the
victim's claims would determine whether the victim could
recover damages.  This provision would leave iégi;imate victims
to the vagaries of the criminal justice system and put
inappropriate political pressure on a prosecutor's decision to
prosecute. Prosecutors' discfetion, unfortunately, is often
guided by resources first, then merits. Many large fraud
cases, for example, are declined precisel§ because the victim
is in a position to sue. Thus, this provision would impede
rather than assist state attorneys general by thwarting the
effectiveness of civil RICO.

Additional predicate offenses could include all

federal fraud offenses, including specifically bank ffaud.
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Furthei, if the goal is to assist state attorneys general, then
civil RICO musk include a true parens patriae provision which
would allow state attorneys generalxto use éivii RICO on behalf
of individual state residents and authorize suits to recover

damages to the general economy of the state.

Question 2.

Does NAAG recognize that there have been a substantial
number of abusive civil RICO lawsuits filed in the last few
years? Can't the concept of private attorneys general be
carried too far? Isn't the concept more appropriate for
orgdanized crime or sophisticated schemes that have resulted in

convictions rather than in situations where one businessman has.

attempted, maybe even fraudulently, to gain a competitive
advantage over another one? Aren't there adequate remedies$ for
these commercial situations? :

Answer ]

First, both Profeésor Blakey and I have stated
repeatedly that there has not been a flood of abusive RICO
cases, Pederal civil RICO filingsvhaVe never amounted to more
than 0.05% of federal civil cases, and actually haﬁe declined
12% in‘1987—;988. Proponents of RICO reform have identified
fifty-three caseg filed between December 1979 and January 1988
as "abusive"——yet several of these cases are clearly not
abusive, and none granted a money judgment to the plaintiff,

In fact, sanctibns‘against the plaintiff were awarded to 40% of
the defendants Who requested them. Furthermore, a close

reading of these cases shows that RICO was not the only

-3
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"abused" statute. Civilirights and antitrust statutes, as well
as staté laws, commonly were asserted along with the RICO
claims; reforming RICO will not stop abuse of these statutes.
In addition, the defendants requested sanctions in only 19% of
the fifty-three cases, indicating that the pa;ties themselves
did not consider the cases to be abusive or frivolous.

Second, RICO's purpose was to "serve as a weapon
against ongoing unlawful activities whose scope and persistence
pose a'épecial threat to social well being." HMK Corp. v.
Walsey, 828‘F.2d 1071, 1076'(4tH Cir. 1987).  But state and
federal prosecutorskdo not have the resources to prosecute
every case of fraud or facketeering. "Private attorney general.
provisions such as § 1964(c) are in part desigred to f£ill
prosecutorial gaps. This purpose would be largely defeated,
and the need for treble damages as an incentive to litigate

unjustified, if private suits could be maintained only against

those ‘already brought to justice." -Sedima, S.P.R.L. V. Imrex
Co., 473 U.5. 479, 493, 105 S.Ct. 3275, 3275, 3283 (1985)
(citations omitted); To limit the action of "private attorneys
general" to duplicative or highly complex litigation would not
further the original purpose of RICO, yet this is precisely
what the provisions of S. 438 would require.

Finally, remedies do exist for fraud in commercial
situations. What distinguishes these "commercial situations”

from a legitimate RICO claim is found in the concepts of
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"pattern” and "enterprise,™ which are aimed at planned,
ongoing,; continuing crime carried out in a structural,

_organized environment. Isolated incidents of fraud do not fall

into this pattern red

iiehé@t—ﬁéé}many plaihtiffs havé learned
over the past few years when their suits were dismissed.
However, a "businessman" who engageé in a pattern of fraudulent
activity to gain a "competitive advantage" over others should
be subject to greater liability. Morever, given the scope of

the fraud in the savings and loan industry, current remedies

clearly are not adequate.

Question 3.

In april, the Chief Justice said, "Most of the civil
suits filed under the statute have nothing to do with organized
crime. They are garden-variety civil fraud cases. . . I think
that time has arrived for Congress to enact amendments to civil
RICO to limit its scope to the sort of wrongs that are
connected to organized crime, or have some other reasons for
being in federal court."™ Does NAAG agree with Chief Justice
Réhnquist that the proper balance between the use of civil RICO
to fight fraud and the use of it against organized crime has
been lost and should be restored?

Does NAAG believe that there should be a federal
treble~-damage fraud statute? Why should fraud be singled out
for federal treble damage treatment, as opposed to murder,
assault and battery or burglary?

Answer

In answer to your first question, "gapden variety

fraud cases" cease to be "garden variety"™ when the fraud is a

planned, ongoing, and continuing crime carried out in a

structured and organized environment. Moreover, a case that
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involves intentional misrepresentation, material omission, and
other elements of criminal fraud should not be considered
"garden variety" unless such fraud has become "business as
usual™ in this country. 1In aﬁdition, Chief Justice Rehnquist's
criticism of civil RICQO is one of scope, not remedy. He takes
issue with the types of offenses that are included within
RICO's predicate offenses. Although proponents of S. 438 have
used- the Chief Justice's criticism of civil RICO as support for
changing the RICO statutes, S. 438, ironically, does not
contain provisions to limit the scope of civil RICO. Instead,
S. 438 limits the recovery that victims of organized crime and
white collar crime can seek. By limiting the recovery of most
victims and placing unreasonable burdens on victims seeking
damages, S. 438 would effectively discourage victims from
utilizing civil RICO. The solution to the Chief Justice's
criticism that civil RICdﬂis too broad, however, surely is not
to eliminate the incentive to sue under civil RICO. - A more
appropriate solution, if the definition of fraud is believed to
be too broad in the RICO context, might be to adopt a narrower
and clearer definition ofvthe "pattern" requirement in civil
fraud cases. The codification of the "pattern" requirement

would now seem even more appropriate in light of the recent

Supreme Court decision in H.J., Inc, v. Northwestern Bell

Telephone Co., No. 87-1252 (U,S, June 26, 1989).

As to your second question, treble damages should be

-f-
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the award given tp every‘legitimaté victim of RICO violations.
Unfortunately, “the drafters of $.'438 have proposed RICO
reforms that shift from the cirrent law of treble damages to a
series of bewildering rules and exceptions to those rules, The
cause of action and the possible recovery would depend on who
the plaintiff is, who the defendant is, what the offénse is,
and :what the harm is.

In response to your third question, three reasons’
. immediately stand out as justification for awarding treble
damages for a violation of civil RICO. First, fraud is not
"singled out" for treble démage treatment. Civil RICO is
reserved for suits against persons who have engaged in a
pattern of unlawful activities, A single event such as a
murder or a burglary or a fraud does not give rise to. a civil
RICO cause of action. If, however, a pattern of murders,
robberies, or fraud is committed, then the current eivil RICO
will allow for treble damages. Second, an award of treble
damages is particularly justified for a pattern of fraudulent
activity bécause‘this award serves as a deterrent, - S. 438
unwisely reduces the deterrent effect of RICO by reducing the
recovery of victims from treble damages plus attorney's fees to
actual damages alone, The result of this reduction is to
reduce by over two—thiras the liability of those who have
committed a pattern of prohibited activities,; and thus reduce
the risk involved in committing those activities.

Finally, treble damages also provide a necessary

-
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incentive to the vigtims to seek redress for their grievances.
Limiting the availability of treble damages would effectively
eliminate the most important. supplement to state and federal

- enforcement efforts.

Question 4.

I would like to have NAAG's comments on the Justice
Department's analysis of the new predicate offenses under §.
438. Generally; the Department believes S, 438 adds many
unnecessary predicates and would limit them to include only
those dealings with financial institutions., If you have not

had the chance to review their analysis, could you please
submit your comments?

Anéwer

Initially, I believe your general descriptionﬁof the'
Department of Jgstice*s position is overstated.  After
reviewing the statements'made by John Keeney, Deputy Assistant
Attorney General, Criminal Division, I do not believe DOJ would
limit the proposed predicate offenses of S, 438 to include ggixv
those dealing with financial institutions. DOJ's main
objection toward the new predicate offenses is that those
offenses already are covered by RICO, and therefore, are
unnecessary. Of the proposed predicate offenses that DOJ deoes
support, many do not necessarily involve financial
institutions. For example, prostitution involving minors and
obstruction of justice are two predicé%e offenses supported by
BOJ.

The DOJ position, as presénted by Mr. Keeney,

recognizes the need to add predicate offenses involving fraud.

~f-
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NAAG agrees with the need to add additional predicate offenses
to combat the pervasive number of frauds occutring in our
nation. The savings and loan industry alone has estimated °
losses of $100 to $150 billion. Fraud is the major

contributing factor for this crisis.

Question 5.
A subsequent witness will testify that Indian tribes
should be entitled to governmental status under S, 438 and

thereby be entitled to treble damages in civil RICO suits?
Does NAAG support such an amendment to S. 4382

Answer

” Tribal governments and organizations should be
entitled to treble damages under civil RICO, as should every
legitimate victim of activities in violation of RICO's
provisions.

This question illustrates a major problem with

S. 438. By saying this group may have treéble damages while
that group may not, S. 438 risks putting some desérving
plaintiffs in a less-privileged position. 1If stake governments
are entitled to treble damages, why not'tribal governments?
What about labor unions? Or small businesses? Why is there a
distinction between units of local governmen£ and units of
general local government? The categories of victims created by
S. 438 ignore important differences and similarities among the

members of each category. For example, a small business is
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treated the same as a Fortune 500 company. Both are limited tc¢
actual damageé, yet a small business may be Jjust as devastated
by patterns of criminal conduct as a non-profit organization or

an individual consumer. -

Question 6.

By introducing S. 438, I do not intend in any way to
mean that we should tolerate fraud. You state in your
testimony that intentional misrepresentation, material omission.
and other elements of criminal fraud should not be congidered
to be "garden variety"™ contract disputes, and I wholeheartedly
agree. However, I sce no evidence that state criminal and
¢ivil fraud statutes are inadequate to handle these problems.
As I know you agree, states cannot look to the federal
government and the federal courts to solve every problem.
Recognizing that many commercial disputes do involve criminal
activity, why does the federal government and its courts; need
to get involved? I guéss I don't understand the attitude "We
can't handle it, let's let big brother do it."

Answer

' Fraud and other types of criminal activity in
commercial settings are problems which cost this country
billions every year, rivaling the impact of the drug problem.
However, saying. that the federal government should be involved
in this national problem is not a request that "big brother" do
it alone. Rather, as in the efforts to halt the spread of drug
activity, state and federal dovernments must work together--the
job is far too great” for either level of dovernment to handle

alone.

~10=
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Moreover, each of us realizes that the resources of
the government alone, both state and federal, will never be
sufficient to adéquately deter such activity. Therefore;
making the courts of the federal government available to
victims, while a benign involvement, is nonetheless very
important., ~Given tne benefit to victims, the minor impact on
the federal courts' caseload seems to be a worthwhile use of

federal judiciali resources.

Question 7.

You properly point out that civil RICO recovery
depends on a finding of criminal conduct. However, such a
“ finding is based on the civil standard of preponderance of the
evidence rather than the criminal standard of beyond a
reasonable doubt. - In your testimony you state that the result
of S. 438 is to reduce the liability by two-thirds of those
found "guilty" of illicit activities. I don't mean to be picky
. about this, but I think your use of the word "guilty"
illustrates exactly the tremendous coercive and harassing value
of civil RICO. To the public if one loses a civil RICO case,
one is "guilty" of a crime even though the standard is not a
criminal one. I believe we need to remove this bludgeon from
the commercial dispute arena., Would you care to comment?

Answer

First, there is no good evidence that civil RICO is a
"bludgeon®™ in the "commercial dispute'arena.“u Aside from
‘intuitions, the only indication that civil RICO has any effect
on forcing settlements by innocent defendants are
unsubstantiated comments in a small ABA survey. Indeed, if you

are correct about the stigma of being "found guilty" in a c¢ivil

.11
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' RICO trial, one would think that defendants who have done :
nothing wrong would fight to the bitter ehd to clear theilr good
namesg.  Finally, as the Supreme Court has observed; "a civil
RICO proceeding leavés no greater stain than do a number of

other ¢ivil proceedings." Sedima, S.P.R.L. v. Imrex Co., 473

U.S. 479, 492, 105 s.Ct. 3275, 3283 {1985).

Secbnd, a tremendous distinction exists between being
"found guilty" beyond a reasonable doubt in a criminal trial
and being found to have violated a law by the preponderance of
the evidence in a civil RICO proceeding. The consequences (i
these findings create this distinction. In the former case,
one may be imprisoned for up to twenty years, as well'as fined
and forced to forfeit all assets tainted by the illegal
activity. Under the civil finding,; one is liable only for
treble ddmages and reasonable'attorney's fees, and then only if
the plaintiff shows by a preponderance of the evidence that the
defendant committed the predicate offenses.

However, if a defendant in a civil action is found to
have engaged in racketeering activities, including fraud,
whatever social opprobrium attaches to him is more than

justified, and sérves to deter others from similar conduct.

=12~
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Question 8.

You state that S, 438 "in effect. . . creates two
classes of victims: those who are entitled to something more
than actual damages and those who are not." Doesn't RICO
itself do the same thing? Doesn't 8. 438 really just attempt
to more fairly balance these two classes?, At least in Federal,
court? o )
Answer

Usually, the level of daméges a plaintiff is entitled
to receive depends on the nature of the. wrongful con@pct. In
tort law, for examplé, mere negligence gives rise to liability
f6r actual damages; malicious acts by the tortfeagbr give rise
to punitive damages. Similarly, the pattern requirement in.
civil RICO cases Jjustifiably increases the damage award over
cases where there is no pattern of illicit activity. HMK Corp.
v. Walsey, 828 F,248 1071; 1076 (4th Cir. 1987) {("Congress chose
the pattern requirement of § 1962(a) as the mechanism by which
ordinary claims of fraud best left té the state common law of
fraud are disﬁinguished ffom those activities of such a
criminal dimension:and degree as to warrant the extraordinary
remedies of RICO"), But, instead of focusing on the
defendant's culpability or the'nature of the wrong, &, 438
looks to the nature of the plaintiff. As a result, for the
very same wrondful acts, a unit of general local government
automatically receives treble damages, a unit of local
government receives up to double punitive damages upon special
showing, and a unit of tribal government receives only actual

damages.
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It is difficult to see any rational basis for these
distinctions. vSometimés tﬁe law does make distinctions between
plaintiffs, but it usﬁaily does s0 in order teo protect thoée
who are less able to protect themgelves, ‘such as children, 1If
this is the rationale for S. 438, i£ would imply that a state
is somehow less able to protect itself from fraud than-a tribe,
a labor union, a private business or even a private person.

© Alternmatively, if the rationale for this distinction
is baséd on the impression that certain plaintiffs are not
entitled to anything more than actual damages becéuse they are
responsibile for the "flood" of "abusive" 6ases, then, assuming
such impressions are correct, such a limitation would be akin
to saying that, because white males seem to be responsible for
a majority of frivolous tort suits, white males can never
receive punitive damages. In other words, the class as a whole
is somehow less deserving of the full range of remédies because
of pergeived4—or even actual--transgressions of a few members
of that' délass. ‘

The current-law creates classes based on the
egregiousness of the defendant's conduct. S. 438 is a
Procrustean bed that "balances" classes of victims by denying

enhanced remedies to all but a few special groups.

~14-
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Question 9. .

> I take it from youf fecommendatlan 2 that you disagree
with Professor Blakey that present financial counter-incentives
under RICO are sufficient. TIs that correct?
Answer

In ProfeSsor Blakey's testimony, he states:

Those who would rewrite RICO have the
burden of proof to show--

1. that a substantial number of frivolous or’.
otherwise abusive RICO suits are being filed,

2. that existing safedquards against such
suits are not adequate to remedy them,

3., that new safeguards adequate against ‘such
suits cannot be designed, and

4,. that the detriment from these suits
outweighs the henefit from legitimate suits,

None of these burdens have been met.

Testimony of Professor G. Robert Blakey at 10 (emphasis in
original).

I agree with Professor Blakey's conclusion. The
ekisting safequards against abusive 1itigationf—
F.C.R.P, 9, F.C.R.,P, 11, 28 U.S.C. § 1927, F.R.A.P. 38, 28
G.S.C. § 1912, ethical standards and the inherent contempt
powers of the courts--are adeguate, although they could be used
more often and more effecﬁively. However, S. 438 is evidence
that there are some who do not believe current safegquards are
adequate, and’it was for them that NAAG proposesradditional

safeguards.
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- These additions are alternatives to the drastic
‘i,undercuttiﬁg‘qi RICO ;emedies’prépQSed by s. 438. If Rule'll i
not suffigient,wthen doﬁble the reheay for the defendants fathe
than reduce the remedy for the plaintiffs., If RICO is too easy
to allege, strengthen the pleading‘réquirements or require a ‘
preliminary heating to screen out the frivolous cases. Rather

than disagreeing with Professor Blakey, my recommendation shows'

that new safequards are possible,

-~16~
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Mr. Twist. Thank you very much for allowing us to testify, Mr.
Chairman.

Senator DeConciNI. You can stay, I have a couple of questions
for Mr. Raven and maybe that will provoke you so that you want
to say something more.

Mr. Raven, does the ABA policy that you have submitted here,
and its position, represent a small section of the bar or is it the
reflection of a broad: cross-section of the legal profession?

Mr. RAvVEN. I believe it is quite strong support. In the begmnmg,
in 1986, there were some of the votes at that time—there was a re-
spectable minority, but as I recall, the vote on the report of the co-
ordinating committee which we are dealing with was passed quite
overwhelmingly by the House.

Senator DECowcinNL. Thank you. The 1986 A:3A hotse of dele-
gates approved a report, as you mentioned, recommending, among
other thmgs, that defendarts be entitled to recovery of costs and
attorneys’ fees in busmess-to-busmess suits frivolously Or unreason-
ably brought. ~

How would you define unreasonably brought?” 1 assume > that
this term is meant to be broader than the current rule 11 standard.
I find such a provision attractive, but I am-afraid it would be very
difficult to draft.

Instead, S. 438 would remove the incentive to bring unreasonable
civil suits by removing the treble damage incentive. Which is the
better approach?

Mr. Raven., May I let Mr. Mannino address that‘? He is much
more familiar. He has been debating that.

~ Senator DeConNciNi. Mr. Mannino.

Mr. ManNINO. Senator, in terms of the resolution that was
passed by the ABA, we used the term “substantially justified.” -
Unless a plaintiff Who loses a case can demonstrate that his, her or
its claim was substantially justified, attorneys’ fees should be
awarded against it.

There is a body of law under the Equal Access to Justice Act,
which the courts are very familiar with, in which there is a stand-
- ard using the words “substantially justified.” So there is a body of
precedent to support that. That is contained -in section 2 of the
summary of the action of the house of delegates that is attached to
President Raven’s remarks.

Senator DeConcini. Thank you. Lastly, a subsequent witness,
Mr. Raven, will testify that the general remedies against litigation
abuse are adequate as they are today. Professor Blakey lists a
number of cases in which rule 11 sanctions have been assessed.

As practitioners of litigation under RICO and as practitioners
subject to rule 11 sanction, does the ABA agree with this analysis?

Mr. RaveN. No, I do not think that rule 11 is going to reach this
problem. I think that ordinarily the way the cases are developed,
an attorney can draw, in good conscience, a complaint that will
stand up. So I don’t think that rule 11 is going to be the way to
retarc}1 that. There has to be a significant change in the whole ap-
proac

Senator DeConcini In other words, the frivolous lawsuits are
the real problem. Are they not the real problem, or is the problem
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lawsuits that properly state a RICO claim, but from a public pohcy
point of view really shouldn’t be in Federal court?

Mr. Raven. Exactly. In other words, many of those cases ‘are now
adequate remedies at law in the State and the Federal courts with-
out recourse to that. :

"~ Senator DECONCINTI. Sl}’.ﬂh as contract disputes or Iandlord-tenant

* disputes and divorce actions, et cetera? =

Mr. RaveN. Yes. So I think it would be a mlstake to think that
rule 11 is going to impact that in any significant way.

- - Senator DECoNciNL. Mr. Twist, do you want to comment on rule
11 before I yield?

-Mr. Twist. Yes, Mr. Chairman. I believe that one of the areas
where it might be productive for us to have a continuing discussion
is in the area of a codification of a form of rule 11 which might
address some of the deficiencies that the ABA currently finds in
rule 11 and put it into the statute for RICO cases.

But the fact of the matter remains that if a lawsuit, as I beheve
you just characterized it, properly states a RICO claxm, it must
allege properly that conduct which is already a Federal crime is oc-
curring. It is not just an ordinary contract dlspute over the mter-
pretation of a clause in a contract. :

If it properly states a RICO claim, it states Federal criminal con-
duct, and if it improperly states that—if it alleges it'and there are
no facts for it, if it does it abusively or frivolously, then the statute
can sanction that

Senator DEConciNt. But has it not been- used, properly drawn,
and also thrown out for contract cases? :

Mr. Twist. It has, and there are cases—and I believe they are
cited in Professor Blakey's testimony—cases where rule 1l sanc-
tions have been imposed. One, in particular—there is a list of cases
by the coalition for reform of so-called abusive cases, and I believe
that the professor is going to mention these later in his testimony.

Senator DEConcinI. Yes, he will.

Mr. Twist. But in one case, for example, rule 11 sanctions of over
$42,000 were imposed. There is a case where the system works.

- Senator DeConcini. Well, there is no question there are some
where it works, but are there some where it doesn’t work?

Mr. Twist. To the extent that we can try to fashion a codified
version of that that strengthens and addresses some of the prob-
lems, I believe we would be wise to do so.

Mr. RAVEN. Mr. Chairman, may I address that matter a little
further?

Senator DEConcin. Yes.

Mr. Raven. I think it would be very bad policy to try and pick
up these abuses by asking attorneys to give up rights that they
think their clients may have in order to protect themselves in
g?ubtful cases. I don’t think it is good policy to do that under rule

1 also submit that rule 11 has never been tested yet in its ulti-
mate power with respect to the enabling act, and I havé always
thought that it is a serious problem under the enabling act. When,
you start talking about forfeiting clients’ rlghts as well as attor-
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neys’ r1ghts I think those questions will be raised and I don t knqw
if it will survive the enabling act challenge. ‘
Senator DeConcini. Thank you, Mr., Raven 1 will submit the bal-
ance of my questions.
IThe questions and responses follow:]
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Senatq:‘DEnnis DeConcini
To American Bar Association

1. Do you agree with Justice Marshall's opinion that civil
RICO is havingkthe effect of "virtually eliminating decades of

legislative and judicial development of private civil remedies

T

under the federal securities law"?
2. . Do you believe that the RICO situation has gotten worse

since the last ABA survey in 1985? v

3. The 1986 ABA House of Delegates approved a geport that
among other things, recommended that defendant's be entitled to
recovery of costs and'attorneys"fees in busihess-to—busines
‘suits frivolously or unreasonably brought. How would you
define "unreasonably brought." I assume that this term is
meant to be broader than the current Rule 11 standgrd. I find
such a provision attractive, but I am afraid it would be very
difficult to draft. Instead S. 438 would remove the incentives
to bring unreasonable civil RICO suits by removing the treble
damages incentive. Isn't this a better approach?

4. Does the ABA support the eézgtence of a Federal treble

damages fraud statute?

B
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SENATE JUDICIARY COMMITTEE
HEARING, ON RICO REFORM ACT (S. 438) .
JUNE 7, 1989

‘

QUESTIONS SUBMITTED BY SENATQOR HUMPHREY FOR WRITTEN RESPONSE

(To be submitted to Mr. John C. Keeney, U.S. Department
of Justice; Mr. Robert Raven, American Baxr Association; and
Mr. Michael Waldman, Public Citizen’s Congress Watch).

‘ 1. CIVIL RICO ACTIONS HAVE RECENTLY BEEN BROUGHT AGAINST
PERSONS FOR ENGAGING IN PROTESTS OR DEMONSTRATIONS. THESE
ACTIONS HAVE MAINLY INVOLVED ANTI-ABORTION PROTESTS, BUT THE
SAME THECRY COULD BE USED TO BRING A CIVIL RICO ACTION
AGRINST OTHER FORMS OF FIRST AMENDMENT ACTIVITY, SUCH AS
ANTI-NUCLEAR OR 'ANTI-APARTHEID PROTESTS.

A, DO YOU CONSIDER THIS AN APPROPRIATE OR PERMISSIBLE
USE OF THE RICO CIVIL ACTION?

B. GIVEN THE EXTREME BREADTH OF THE RICO STATUTE, AND
THE HARSH PENALTIES IT IMPOSES, ISN’T THERE A REAL DANGER
THAT IT CAN BE USED BY BOTH GOVERNMENT AND PRIVATE PLAINTIFFS
AS A MEANS OF INTIMIDATING AND SUPPRESSING THE EXERCISE OF
LEGITIMATE FIRST AMENDMENT RIGHTS?

C. CAN YOU GIVE ME ANY INDICATION FROM THE
LEGISLATIVE HISTORY OF RICO THAT CONGRESS INTENDED IT TO BE
USED AGAINST PERSONS ENGAGED IN DEMONSTRATIONS, PROTESTS OR
OTHER FORMS OF EXPRESSION UNRELATED TO ECONOMIC OR COMMERCIAL
GAIN?

D. HOW WOULD THE ESSENTIAL AND LEGITIMATE PURPOSES OF
RICO BE UNDERCUT OR COMPROMISED IF THE STATUTE WERE AMENDED
TO MAKE IT CLEAR THAT DEMONSTRATIONS, PROTESTS, AND OTHER
FORMS OF FIRST AMENDMENT ACTIVITY WERE EXCLUDED FROM THE'
STATUTE’S COVERAGE?
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Dear Senator DeConcini:
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AMERICAN BAR ASSOCIATION

PLEASE REPLY TO:
1800 M STREET, NW,
WASHINGTON, D.C, 20036

June 28, 1989 .

I am submitting the attached written responses to some
supplemental questions submitted to me by yourself and Senator
Humphrey following my testimony befotre the Senate Judiciary
Committee on June 7, 1989 on the subject of S. 438, the
Racketeer Influenced and Currupt Organizations Reform Act.

Thank you again for the opportunity to participate in the

hearing.

Sincerély,

/Botoit B e

Robert D. Raven
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Written Responses of Robert D. Raven, Presideht, American Bar

Association, to the Questions Submitted by Senator DeConcini:

1. - The American Bar Association policy is in general accord
with the observation of Jﬁstice Marshall regarding the
undermining effect of civil RICO on the securities laws. We
believe that easy resort ﬁo civil RICO is equaliy undermining
of commodities and antitrust law. 1In all these areas, federal
and state laws provide comprehensive remedies for victims. The
federal securities laws reflect the careful crafting and honing
of an extensive body of law deVéloped over a half-century. The
antitrust léws were developed over é sevent§4yea: period.
Although remedies under the Cémmodities Exchange Act were
enacted more récently, in 1982,'they too represent a carefully
crafted body of law balancing the need to compensate investors
who suffer damages with the need to protect investment firms
from excessive exposure to liability. The use of wire and mail
fraud as predicates, in particular, combined with the many
definitional problems in the RICO statute have clearly resulted
in the use of civil RICO to bypass the checks and balances in
‘these areas of law. I would again bring to your attention the
resulkts of the 1985 survey of civil RICO decisions by the ABA
Business Law Section Ad Hoc Task Force on civil RICO. It found
that only 9 percent of 300 civil RICO decisions through 1984
involved allegations of criminal activity ¢generally associated
with professional criminals and criminal enterprises. Fully 40
percent of the cases involved allegations of securities £raud

properly within the realm of the securities laws.



rm//

142

2. Statistics Kept by the:Administ:ative Office of the U.S.
Courts and testimony before this Committee June 7, 1989 and

- pefore the House Judiciary Subcommittee on Crime May 4 and June
15, 1989, have substantiated the fact that civil RICO abuse has
worsened since the 1985 ABA survey. Both in terms of numbers
of cases and application of civil RICO in specific caseg, there
is ample evidence to conclude thaticivil RICO is a blunt
instrument being used to resolve conflicts requiring more
precise legal tools.

We believe further that civil RICO abuse is systemic --
that overbroad Teach of the statute to almost any type of
dispute is resulting in a federal jurisprudence contradicting B
the most basic principles of law. The civil RICO statute is
vague, unclear,; unreliable, inconsistently applied and

productive of results that are often extreme and unfair.
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3. The ABA suggests that the standard for determining whether
a business~to-business RICO suit is unreasonably brought is the
standard of "suﬁstantial justification® used in lawsuits ’
brought against the Government to recover attorneys' fees uynder
the Equal Access to Justice Act, 28 U.S.C.A. §2412, Under
this standard, substantial justification haé been.determined by
the courts using a reasonableness test. This test breaks down

into three parts:

1. Did the Government have a reasonable basis for the
facts alleged?

2. Did the Government have a reasonable basis in law
for the theories advanced?

3, Did the facts support the Government's theory?

United States v. Yoffe, 775 F. 2d 447, 450 (1lst Cir. 1985).

In "borderline cases," courts will look to several factors
to determine whether the Government's position was
substantially justified: the clarity of the governing laws;:
the forseeable length and complexity of the litigation; and the

consistency of the Government's position. Spencer ¢. National

Labor Relations Board, 712 F. 24 539, 559-61 (D.C. Cir. 1983).

Also, the Government has the burden of proof on the issue of

substantial justification. United States v. Community Bank and

Prust Co., 768 F. 2d 311, 314 (10th Cir. 1985).

This standard is well settled and has been utilized often
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|
&estiona to those brought under RICO, We

to determine similar qf

suggest that it be utilized as well in S. 438.
 'The BBA also believes that the approach taken in 5. 438
which permits ohly single damages and does not permit the
recoéeiy of attorneys' fees in a business~to-business suit is

also quite belpful in eliminating unreasonable civil RICO suits.
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4, The ABA has not formally addressed the désirability of a
federalkkreble damageS'fraud-Statute.' However; we strongly
‘believe that the de facto use . of civil RICO fo federalize state
cémmon law fraud actions is bad policy. The state courts have .
traditionally had jurisdiction over contract and tort matters
which are the real basis of dispute in a large proportion of
federal civil RICO actions. We believe that recognition of
this misuse of civil RICO is what led Chief Justice William
Rehnquist this spring to publicly advocate Congressicnal reform
of civil RICO to relieve the overburdened federal courts of

cases which lack a compelling basis for federal jurisdiction.
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Written.Response of Robert D. Raven, President, American Bar

Association, to the Questions Submitted by Senator Humphrey:

The ABA has not yet formally considered the implications of the
use of civil RICO against persons engaging in political
protests or deimonstrations. However, since we are on record
calling for substantial refdrm of civil RICO because of its
overbreadth, we share your view that it is being misapplied in

disputes in which it acts to damage the jurisprudence that has

-traditionally -- and for centuries in the case of the First

v

Amendment -- supplied our remedies. It should surpfise no one
who is familiar with civil RICO litigation that this
all-too-readily available tool is being resorted to in what
appear to be ideological disputes. We share your concerns and

hope to supply you with a more formal'responée»in the future.

5164M
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Senator DECONCINI. The Senator from Iowa.

Senator GRASSLEY Yes. Mr. Twist, I want to ask you a few ques-
tions. Perhaps you heard my opening remarks, in‘which I suggest--

“ed that there is evidence that RICO has been used for purposes
beyond its original intent as enacted in 1970. '

So, I would like to have you explain why you might believe that
the present use of the civil RICO statute comports w1th the Con-
gress' original intent?

Mr. Twisr. Well Senator, let me refer to, if I may, the Fourth
Circuit opinion in HMK Corp v. Walsey. The court, in quoting an-
other one of its opinions, said that Congress’ intent was that RICO
serve as a weapon against ongoing unlawful activities whose scope

- and persistence pose a special threat to social well-being. - '

I believe. that is an accurate reflection of Congress’ original
intent; as stated by the fourth circuit. And in that regard, to be
sure, we can all identify cases that don’t fit within that original
purpose, but limiting: the right of criminal fraud victims to sue

under RICO would not be consistent with that formulation of Con- L

gress’ original intent. .
Senator GrassLEy. Now, it has been noted that damage to prop-
erty has recently been used to establish under the provisions of the
RICO statute, and I quote, “an ongoing criminal enterprise or pat-
tern of racketeering activity in order to gain treble damage

awards,” such as in recent pro-life demonstrations.

Now, as I stated earlier, no one defends the intentional damage
caused to property by demonstrators of any political strips. Howev-
er, how do we balance the rights of those who shoizld be able to
have access to the courts to recover for legitiwate losses, with the
free speech rights of those who want to use civil d1sobed1ence as
thelr means of protest, if you consider what the term “racketeer-
ing” means?

Mr, Twist. That is a difficult question, Senator, and I am very
sensitive to the concerns which you expressed about the application
of the statute, particularly ih the prolife demonstration which you
mertioned.

But I think if you go back to _the basics of the RICO statute and
remember that there is no—and, again, to use Senator DeConcini’s
words—properly stated RICO claim without an allegation of con-
duct which is already a violation of the Federal criminal laws, then
the question is whether or not a treble damages remedy for the
victim of a violation of a Federal criminal statute is appropriate.

Yes, we should sanction the filing of frivolous claims and un-
founded claims, and perhaps in the cases that you cited a codified
version of rule 11 would be applied to sanction the person who ﬁled
that unfounded claim.

On the other hand, to eliminate it entirely for legitimate v1ct1ms
when the problems in this country are so immense right now in
our marketplace, I just think it would be very unwise public policy.

And we are eager as the National Association of Attorneys Gen-
eral to work with you and this committee on coming up with a
meaningful reform that won’t eliminate the statute for legitimate
victims of fraud and better protect against some of the abuses.

Senator GrassLey. OK. Then I think you made something clear
to me in your last statement that wasn’t clear before. Your associa-
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~tion is working toward revision of the statute. You aren’t opposed

to our attempts to revise it and tozlarify congressional intent?
Mr. Twist. Mr. Chairman, Senator Grassley, not at all. We are

" anxious to work with you. We don’t believe that the legislation, as

currently drafted before you-—while some parts of it are good,
much of it, we believe, is unsound.
- On the other hand, we recognize the motivations behmd it and

we are willing and eager to work with you to try to come up with a

il

il

it

piece of legislation that State prosecutors around this country can

- get behind.

Senator GrASSLEY. You have already heard me refer to the Chief
Justice’s recent writings on the status of the operation of the RICO
statute. Do you think he is just concerned with minimizing the

-caseload that comes before the Federal courts or is he speakmg to

broader issues?

Mr. Twist. Mr. Chairman, Senator Grassley, first of all with
regard to minimizing the caseload, I think; again, testimony has
been submitted before the committee to show that the so-called
flood of RICO litigation.is nothing approaching that. So I don't
think that would be what motivated the Chief Justice to make his
remarks. And I am sure that he was sincere, very sincere; in his
urge to the Congress to consider reform.

On the other hand, take a look at the context in the whole state-
ment out of which that quote was taken. He precedes the quote to
which you refer by noting that some reformers have urged, and
then he goes through a couple of the potential reforms, like, for ex-
ample, a codified definition of the patiern requirement, which he
says would go a long way to restrict the ability of abusive litigants
to file frivolous cases.

He further mentions a codified sanction w1th up to double dam-
ages for people who file frivolous cases. And then he goes on to say
I don’t know which one of those reforms or which of these reforms
would be the most appropriate. He not once mentions many of the
things that are included in the legislation before you or in the
House counterpart..

And, in fact, when the Court has had an.opportunity to address
this formally in opinions, for example, in footnote 9 on the issue of
thetprlor crlmmal conviction requn'ement it. has criticized the con-
cep

Senator GRASSLEY. Mr. Raven, Senat01 Thurmond had. three
questions, but you have already spoken to two of them.

Senator Thurmond would like to know the opinion of your asso-

ciation as to the retroactivity language in the proposal before us.. .
Mr. Raven. We have not taken a position on that, so I have a -

personal opinion, but not for the ABA.

Senator GrassLEy. Mr. Twist, Senator Thurmond had three ques-
tions. One, you have .already spoken to. You mentioned that over
half the States have adopted RICO statutes.

Do the majority of these States allow for automatic treble dam-
ages for private civil actions?

Mr. Twist. Mr. Chairman, Senator Grassley, I believe of the 27
or 28 States that have now enacted State RICO’s, 22 of them allow
for private civil remedies. I do not believe that all of those allow
for automatic treble damages, but I would be happy to submit to
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you a complete list, or perhaps later Bob Blakey may be able to tell
you off the top of his head. But T will submit those to you in writ-
ing, which States do and which States don’t. '

Arizona’s does, by the way, and our statute, unlike the Federal
law, does not even require a pattern of racketeering activity. One
act of racketeering is sufficienit under the Arizona law for a pr1vate
plaintiff to get treble damages.

Senator GrassLEY. Perhaps the next question would be best an-
swered in writing. Senator Thurmond wanted to know briefly what
are some of the major differences between State RICO laws and
our Federal statute. So why don’t you respond to that in writing
for Senator Thurmond? .

Mr. Twisr. Yes, sir. | -

Senator DeConciNt. The Senator from Alabama ‘

Senator HEFLIN. I notice that there have been some changes
made- from  the bill that was introduced last year, and to Mr.
Raven, I would like to direct these questions. In a classification of
plaintiffs where business-against- business suits are filed, you have

" to qualify the predicate, but in those cases under this bill the plain-
tiffs are limited to actual damages and no pumtlve damages at-all,
and they are not allowed to: sue for attorneys’ fees and attorneys’
fees can’t be obtained. S

What is the position of the American Bar?

Mr. MannNiNo. The American Bar Association, Senator, does sup-
port the limitation to single damages in a business-versus-business
suit. You still have access to the Federal courts. You still have the
-ability to take the discovery that is very much more hberal in most-
cases, as you know, in the Federal courts.

And T believe the statute does permit the recovery of attorneys
fees in one of those cases, a business-versus-business case. The only
difference is the detrebling, unless that has been changed recently.

Senator HeFLIN. It is my understanding tiat they do not allow
for attorneys’ fees. Is that right? N

Mr, Twist. That is correct, Senator,

Mr. MaNNINO. That has been changed from the c:\raft

Senator HerLiN, Well, what would be the position of the Ameri-
can Bar on that?

Mr. MaNNINO. Our position was that business-versus-business
suits would be single damages and recovery of attorneys’ fees.

Senator HerLIN. Well, why would you have single damages, .
actual damages, as opposed to an instance that justified some pum—
tive damages?’

Mr. ManniNo. Because we believe that in the types of cases that

~are getting into the Federal courts, contrary to what Mr. Twist has
said, these are run-of-the-mill, mostly contract and tort actions.

! have tried some of these cases, and it would be a big surprise to
my clients that these were not contract cases. As a matter of fact,
‘in one of them the court, after discovery, after trial as the case was
going to the jury, gave a directed verdict.

What happens 1s many defendants in a straight contract or tort
case pay enormous legal fees to lawyers to defend them and ulti-
mately get a directed verdict. I think if you are in the trenches and
‘you have seen these cases, there are some very legitimate cases,
and that is why we think that this is a very good compromise to
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preserve both the cases that ought to be in Federal court with
single, double or treble damages on the one hand and these cases
that cught to be in the State courts.

As a former jurist, I believe you know that the State courts are
very helpful and able to take care of contract and tort remedies,
and the muine-run of these cases that we see in business-versus-busi-
ness cases are contract or tort cases.

Mr. Raven. May I add a comment to-that?

I think to a large extent the problem seems to be that cases in
which there are remedies now -in the State court or in the Federal
court under security laws or under antitrust laws or other laws, es-
pecially the security cases are being brought under RICO to get
these larger damages and-attorney fees, and I don’t think 1t is good
policy to hold out that kind of an option to people.

Mr. MannNivo. In fact, a lawyer is probably guilty of malpractice
if, as a plaintiff, he has a potential RICO claim and doesn’t bring
that claim. So rule 11 is counterbalanced by the attorney’s con-
ceﬁps about possible victimization as a malpractice defendant hlm-
se

Senator HeruIN. I notice also the change that has been made per-
taining to the standard of proof for punitive damages Last year,
the standard was basically “conscious or wanton,” and this time it
is “consciously malicious and so egregious and deliberate that
malice may be implied.”

It seems to be much more difficult, even with predicates, to be -
able to use as a standard, the standard you would have to meet rel-
ative to recovery, when allowed. Why the change, and what is the
American Bar’s position on it?

Mr. ManNINO. We had not taken a position on the standard. I
think, quite frankly, the standards are different in words but not
significantly in substance. As the chairman pointed out, this was .
taken from a decision in the Supreme Court of Arizona, and we
have no problem with the standard.

We have problems in who makes the determination as the trier
of fact, and we believe—and you have seen this in the asbestos
cases, for example, where one judge in the district of New Jersey
recently said that a punitive damage award was unconstitutional
because it had been repetitively awarded against asbestos compa-
nies.

We think that a judge applying this would have ‘a much better,
salutary effect in limiting those additional or punitive damages to
cases where they are appropriate, as opposed to leaving it up to a
jury to decide, particularly on a very general charge, as would be
the case under this statute. But I think in terms of the standard,
we have no problems with either the old standard or the new
standard.

Senator Herrin. Well, there is some difference in the standard
between clear and convincing evidence and the preponderance of
the evidence that is allowed under the classification dealing with
Government plaintiffs where it is a preponderance, and the other .
one being clear and convincing evidence.

Well, T was interested in why those changes are being put in the
current version of the bill.
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Mr. MANNINO I think it is fair to say that they were not changes
. that any of the prople sitting at this table made.

‘Senator HerLiN. Thank you.

Senator DeConcint, Let me assure the Senator from Alabama
that I would be glad to work with him and his staff regarding these
changes or changes to these changes. We tried to make it a little
less attractive as an incentive to get into the Federal court, and
maybe the Senator has some good suggestions on altering that.

Thank you, gentlemen, very much for your testimony. It has
been. very, very helpful.

Our next panel will be Mr. James Harrison, Sr., president and
CEO of First Community Bancshares, of Princeton, WV Mr. Ernest
Dubester, legislative representative, AFL~CIO; Mr. Kenneth Fein-
berg, court-appointed special RICO. settlement master; and Mr. -
P}?hp Lacovara, chairman, business/labor coalition for RICO
reform.

Gentlemen, we have a little bit of a time constraint, so I would
ask that your full statements will be inserted in the record and
that you summarize in 5 minutes, if you W111 please. We wili start
with Mr. Harnson A

STATEMENT OF A PANEL CONSISTING OF JAMES L. HARRISON,
PRESIDENT AND CHIEF EXECUTIVE OFFICER, FIRST COMMUNI-
TY BANCSHARES, INC., PRINCETON, WV, ON BEHALY¥ OF THE
AMERICAN BANKERS ASSOCIATION ERNEST DUBESTER, LEG-
ISLATIVE - REPRESENTATIVE, AMERICAN FEDERATION OF

"LABOR - AND CONGRESS OF INDUSTRIAL : ORGANIZATIONS,
WASHINGTON, DC; KENNETH R. FEINBERG, COURT-APPOINTED
SPECIAL RICO SETTLEMENT MASTER, WASHINGTON, DC; AND
PHILIP A. LACOVARA, CHAIRMAN, BUSINESS/LABOR COALI-
TION FOR CIVIL RICG REFORM, WASHINGTON, DC-

Mr, J. HarrisoN, Thank you, Mr. Chairman. I am Jim Harrison,
nre51dent and CEQ of First Community Bancshares, and we are
headquartered in Princeton, WV. I am here on behalf of the ABA,
 and the ABA’s position on RICO reform is furnished in my written
testimony.

Senator DeConciNi. That is the Amencan Bankers Association?

Mr. J. HaRrRisoN. I am sorry; the American Bankers Association.

Senator DeConcini. OK.

Mr. J. HARrISON. Rather than review those prmted statements,
what I would like to do is share with you a moment the perspective
from a victim of civil RICO litigation. We are a small bank holding
company with total resources of approximately $300 million operat-
ing community banks in and throughout West Virginia.

A lot of what we have to sell as community bankers is the trust
and respect of our customer base. That confidence and trust and
respect takes many, many years to build and it is critically impor-
tant to our existence and success into the future.

We have been the target of two RICO actions, one filed in 1983
and a second one filed in 1987. Let me share with you that the
mere allegation that we would participate or associate ourselves in
any racketeering or criminal activity does the damage. The actual
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outcome of the cases is less important than the actual damage to
reputation by the accusations.

In the first suit brought against us, we were sued for approxi- -
mately $7 million in an effort to stop foreclosure. We won the suit.
We prevailed at the Federal court level and through the Fourth
Circuit Court of Appeals, but the bank that was sued is still feeling
the negative impact of the accusatlons made in that claim. -7

We have talked this morning about pursuit under rule 11. In
that case, the attorney who brought the suit, in our words, was
playing poker with contingent fees. He had no resources to pursue
after it was over. In that case, also, we were awsrded a directed
verdict at the Federal court level. We won on every charge. Each
charge was dismissed in the claim, but I hold with you that we are
still suffering from the losses in that case.

The second case in 1987 is still in the process of dxscovery The
total resources of our corporation are $300 million. The suit
brought was for $321 million, two-thirds of which, of course, is re-
sulting from RICO allegations.

You can believe that, after the press coverage amply presented
that fo our public, ¢reated the need for panicked employee meet-
ings, panicked board meetings, and a lot of marketing work to reas-
sure our customer base, many of whom are elderly, that we were
going to be in business a month out and on into the future.

What is horribly frustrating to us is that the bank sued in this
second suit in 1987 is 115 years old. In our market, it absorbed the
three other banks during the Depression, was the only one to sur-
vive. It has long been the center of every civic, community or eco-
nomic development effort that has been done in the market.

Angd although we don’t anticipate losing, when we get through
this thing, if and when we get through it, much of the damage has
been done by the accusations in the ergmal filing. :

We hold that the creative use of civil RICO is being used to bru-
tally attack those of us whom it was desighed to protect. We think
very strongly that the protection provided under other State law in
the commercial disputes that have been the subject of our litiga-
tion, as well as applicable Federal suits, are much adequate.

The direct impact—there are four or five p;eces of direct impact
on us as community bankers. The first one is in the first suit, we
incurred approximately 350,000 dollars’ worth of -direct outside
charges in preparing for and defending that suit.

The second one, something of that nature, a suit such as the $321
million suit, has absorbed a horrible amount of our internal efforts
in preparing for an adequate defense. The undue pressure to settle
a suit of that nature, to keep it out of the public from an image
standpoint, gees without saying, as well as the impact, waiting on
the Supreme Court to decide vanous RICO 1ssue.-,—the 1mpact to
drag out the litigation.

But as importantly and more subtly, we havt; a serious concern
because internally we are getting tired of being the butt of this
type of accusation. We are the lenders in every market that we
have banks in. We are involved in the community, and to run the
risk of being accused of being a corrupt organization or being in-
volved in organized crime is too much to have to take.



153

In our cases, we think that the damage to our organization, its
image, and the level of trust and confidence of our customers is
done. We would strongly urge reform to the current civil RICO
statutes, hopefully, so that we won’t be the subject of another
brutal attack or that no one else would have to endure the attack
that we have faced..

I would like to thank you for the opportumty to be here, and

~would welcome questions.

Senator DeConcini. Thank you, Mr. Harrison, and I will have a
question or two. I think I will go akead and take Mr. Dubester and
the rest of the panel.

[The prepared statement of Mr. J. Harrison follows:]
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Mr. Chairman and members of the Committee, my name is James
. L. Harrison, Sr. of Princeton, ‘West Virginia. I am
President and .C.E.O. of the First Community Bancshares, Ine.

in Princeton. G e , 5

Today, i am appearing on behalf‘of}the Anerica Bankers
Association to geﬁerally presént the views of our members on
“the need for civil RICO reform and more specifically on the
experiences of my institution in trying to perform the '
business of banking with the spectre of abusive c¢ivil RICO
litigation facing us at every turn. The American Bankers
Association is a national trade association whose members
combined assets comprise approximately 95% of the total
assets of the commercial banking industry. While our

members range in siz&;from the smallest to the largest

banks, some 85% hai:fassets leés than $100,000,000.

As the Committee ﬁi?well aware, RICO was enacted 19 years

ago as a tool for fighting crime by attacking organized
crime in its efforts to infiltrate legitimate business. i
Among other things, the law provided a civil remedy to
victims of the kind of racketeering activity prohibited by
the statute. A successful plaintiff in a RICO case is
entitled to treble damages, court costs and attorney’s fees.
The intent of the law was, and is, a worthy one, which the

banking industry. fully supports. .

-] -
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However, the intent of Congress in passing the RICO,statﬁté
~-has been abused by private plaintiffs who misuse the statute
.and_ harm legitimate businesses sucil as First Community Bank.
Members 6f Congress have agreed; stating that "ecivil RICO is
truly a statute run rampant." The Chief Justice has also
decried'the abuse of_RIéo pointing out~that "cOngreés.never
intended that civil RIco‘shouid be used, as it is today, in ‘
ordinaiy commercial disputes far divorced from the influence
of original crime." Tt is clear that plaintiff attorneys
have turned ordinary state common law commercial disputes
into federal racketeering‘cases,‘and thus have turned thé

statute on it head.

The American Bankers Associaﬁion has long been a proponent
of RICO reform. Representing the concerns »f the commercial
banking industry, the ABA is part of a broad-based coalition
e inc¢luding manufacturing, accounting, c¢ivil liberties,
insurance, securities, commodities legal and consuner
products that all support the RICO reform effort. ABA and
the coalition support §. 438 as the legislation that stands
the best-chanceth being enacted by the 101lst. Congress.

I will not reiterate ABA’s and the coalition’s position on
S. 438. The members of this Committee have been continually
;apprised of that position and will hear fron other
distinguished panelists about thé néed for RICO reform. It

may be a better use of the Committee’s valuable time for me
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to discuss a "real-life" éﬁory on the abusive practice of
civil RICO. I hope that the Committee will fully understand
the actual abuse (not just its potential) that exists with
RICO statutes today and that the 10lst Congressh’as Senator
DeConcini has argued will "be the one in which some sanity

is brought to the RICO morass."

Before summarizing our institution’s experience with civil
RICO abuse, I would like to guote from a letter received by
the ABA and members of Congress from another community
banker who has been the victim of civil RICO. The banker
was expressing his frustration when he wrote:
7
"It is sad when the day has come that forthright and
honest business.men and women have to live ifi an
environment where they can be publicly ridiculed as
"Racketeers™ and associated with criminals. It is
equally sad to be exposed financially to such unjust
remedies. We have taken the opportunity to express our
views on occasion in support or against different
issues before the legislature. However, our views on
this issue are derived from true real experiences and
not from a theoretical standpoint. It is because of
this and our concern for others who have and will
suffer as a result of inaction on the legislature’s
part, that we strongly urge you to educate yourselves

to this issue and pursueé its original intent.

28-236 0 -~ 90 ~- 6
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It is because of our own personal Jjudgement derived:
from personai experiences that we urge you to join in
the pursuit. of justice in this matter. The
overwhelming conseguences 6f this injustice continuing
are mounting everyday against honest people and
community businesses. Defendants are subjected to
extortionate threats of treble damag;s, which force

settlements when claims are weik or even baseless."

Our bank holding éompahy is located in southern West
Virginia and has total assets of $360,000,000. Our company
has 200 employees and operates 11 offices in four counties
within West Vvirginia and has total capital of approximately
$25,000,000. Approximately 75% of our 1,500 shareholders
live in West Virginia with the other 25% spread through 35
states across the country. We, therefore, represent a small
company heasured by any national standards, however, we are
typical of businesses throughout West Virginia and most of
the country. We have experienced the severe sting of RICO
litigation in two lawsuits, one of which we "successfully"‘
defended through the Fourth Circuit Court of Appeals. ' The
other, like the first, is without merit, but is currently in

discovery.

The success or failure of a community bank is built upon

trust and confiderce. While it is true that rates paid and

-4 -
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charged for preducts and services are important, corporate
image and perceived corporate :character, built over an
extended‘period of time are as important to future successes
as any other singular item. The impact of civil RICO
litigation imposed by opportunistic plaintiff’s counsel will
cause irreversible damage to that character and image. In
our opinion; abuse of civil RICO has further reaching
1ong-térm impact on small business in general and the

banking industry in particular.

In 1983, in an effort to stall foreclosure attempts, one of
our subsidiary banks was the subject of a $7,000,000 suit
which alleged RICO. ~In 1988, the Fourth Circuit Court of
Appeals disnissed these baseless charges. The damage, to
our image, however, hasbyet to be repaired and it will be
many years befare such repair is possible. It is similar to
the old question “ﬁhen did you stop beating your wigé?"

once a financial institution is accused of pa;tiﬁip;tion in
-racketeering activity and this is reporteuifaﬁfhe general
public through local media 'and probably:eéncouraged by the
competition, regardless of whether oi not- there is any basis
for such accusations, the negative impact is felt for many

years. In 1981, there were two primary financial

e Tinstitutions in the Buckhannon, West Virginia market; our

‘institution with approximately $60,000,000 in total
resources and a competing institution with approximately

$70,000,000 in total resources. Today, total resources of
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our bank in that market is approximately $50,000,000 while
that dnevcompetitor,vstill our mosﬁ active source of
competition, is $170,000,000. I will be the first to
concede that the entire change in relative deposit sizes of
the two banks isg not entirely the result of the damage to
our image connected to the RICO allegations. However,
damage to an institution’s image is only a portion cfvthe
impact of this type of litigation. Once accused, the
defendant must be in a position to defend or deflect the
accuser. The pressure brought to a financial institution
from the seriousnhess of racketeering accusations is such’
that its total resources are consumed in preparing for
defense. While these resources are being absorbed, other
aspects of the business suffer. In this particular case,
literally hundreds of thousands of dollars were spent in -
fees paid to outsiders, including our accountants and
attorneys, to provide the appropriate level of defense.
This does not include the untold number of personnel hours

consumed within the bank itself.

In 1987, our bank in Mercer County instituted an‘action'to
recover a piece of property that it felt had been improperly
excluded as collateral on a substantial loan. The defendant
counterclaimed for damages of $321,000,000 including treble
damages under RICO. Our total corporate resources are
approximately $300,000,000. With a suit of such magnitude

comes: extensive press coverage, and in this case a copy of

-6 =
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thi§ action mysteriously appeared én the desk of the
newspaper editor thus ensuring that it would draw
-appropriate media attention. . It was necessary for us to
hold employee and director meetings to review the aspects of
th97$11egations.with them and more importantly, to prepare
fthem to appropriately respond to questions from customers.
As a great deal.of our banking pyblic‘are elderly, long-term
customers, news release of such a lawsuit prompted a gréat
deal of concern as to the safety and soundness of the bank
and as to whethér or not they should continue as customers
or for protection move their banking, primarily deposit
rélationships, to other financial institutions.

our Princeton affiliate is approximately 115 years old, the
only area bank surviving the depression; absorbing the other
three financial institutions in our communities and is and
has been the center of all civic, community or economic
development ﬁctivity in the marketplace. Having to defend
ourselves as not being part of a racketeering element as a
result of the allegations in this suit and in the media, was
" not only frustrating but should have never been necessary.
To date, we have not seen one iota of merii to plaintiff’s
claims in this suit. Most importantly, much of the damage
to our 115 year old character building process has been

done.
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It is my opinion (and that of the entire coalition) that
Congress never intended RICO penalties to be atfached to
litigation against bona fide business organizations. We are
subject to regulation by the Federal Reserve Bank of
Richmond, the State Banking Departnent df West Virginia, as
well as the Federal Deposit Insurance Corporation. Abuses
of any type against either individual consumers or business
organizations with which ﬁe do business would subject us to
increased scrutiny as well as possible punitive action. 'In
addition, West Virginia and other state laws provides many
substantial avenues- for a plaintiff to seek protection

without alleging RICO.

It is increasgingly frustrating to me that ﬁhrough the
creative utilization of RICO statutes by plaintiff counsel,
we have turned a tool which Congress intended to retard
racketeering activities into one which is being used in
brutal attack by those who are‘éttempting to defraud
legitiﬁate businesses and as in our case, financial
institutions. So much of a bank’s ability to operate
successfully depends -upen image and reputation and upon the
trust and respect of its customers. Accusations of
activities associated with racketeering and corrupt

organizations is a bitter pill.

I would like to address for just one moment what we perceive

as the long-term impact of RICO litigation against banking

-8-



'

162

institutions and the currentfénvironment of lender liability
as well. The most obvious element to address, of course, is
the direct cost associated with defense of this type of
action. Treble ﬂamages and 'the risk of sutfering even a
portion of such clainms at the hands of an uninformed or
unsympathetic jury creates the need to pour an inordina?e
amount of cost into professional fees to provide for
adequate defense. In the case of our Buckhannon affiliate,
we estimate the total cost in that matter as between
$350,000 and $400,000. Again, remember this is a
$40,000,000 bank. -In the case of the $321,000,000 suit we
would estimate the cost to be between $250,000 and $400,000
for the defense. These expenses, when coupled with‘the”
untold hours necessary to prepare for defense, has dramatic
impact on both the operations and economic stability of the

bank.

The threat of a RICO action creates undue pressure for a
financial institution to settle even a case that is without
merit. In new situations where there is potential for
litigation against our banks, we look carefully to the
possibility of someone alleging RICO activity and this,
without question, influences our decisions as to how to
negotiate resolution rather than risk the potential of
litigation. This, of course, again adds to the cost of

settlement.
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Both of these items, direct expenses and increased pressure
to settle cases with little or no merit, have an adverse
impact on the safety and soundness of an ohgoing financial
institution. It is our experience that RICC allegqtions )
arise in dealings wiﬁh customers who have already created
losses on the part of the bank in that they could not neet
their loan obligations. In one case, for a period of 4 1/2
years, we were stopped from pursuing collateral on loans
until all litigation was resolved. The RICO aspect of this
litigation and the Court’s position that certain Supreme
court cases should be decided prior to that Court ruling on
the issués, added almost three years to the time necessary
to resolve those issues. During that time the collateral
value underlying the original loans was creatively
diminished by the plaintiff so that upon our receiving
access to the collateral there was very little value

remaining.

In the second case, the primary collateral was obtained by
the bank at a foreclosure sale. However, a substantial loss
was experienced -and the above-mentionéd counterclaim was
filed pleading RICO to stop us from recording judgement
liens to allow us access to other valuable collateral of the
plaintiff corporation. We currently are being sued in a
State Court in-our leocal community and are most. concerned
that the racketeering and corrupt‘charges being pardded to a

local jury will have an increasingly negative impact on our

- 10 -
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image ang market presence. We requested that. the RICO
charges be remanded to a Federal Court and, of course, this
question remains unresolved pending Supreme Court action.
During the tinme extension brought into this matter by .the
RICO ch;rges, it is our concern that the plaintiff
aorporation will be exhauéted of bona fide recoverable
a;sets and once this case is over and we are able to record
the appropriate judgement deficiencies, there will be no
assets left for the bénk to obtain. The stall tactic
ability of RICO action works for those whose sole desire it
is to.defraud a financial institution of assets which should

be rightfully the property of that financial institution.

More subtle than losses measured in dollars and cents, we
are concerned that civil RICO litigation, coupled with.
lender liability, will have an even greater negative impact
on small business as we know it today. In each geographic
area in which we operate a bank, we are known as THE lending
institution. We see a significant portion of our role, as a

community bank, as supporting our geographic areas through

-lending activities. 1In mary of our situations, of course,

we are apprusched by individuals who have dreams and ideas

and hopefully, energy, but little eéquity and most times no

sources of liquid capital.  The request to us is to

underwrite their ideas with capital. In our markets, as is
true in most rural markets throughout the country, small
business comprises the entire employment base and is really

£

- 11 -
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the econemic nucleus of the area. We are cdurrently
reviewing our lending posture in light of new lendeér
1iabili£y litigation and our recent experiences with RICO
actions to determine whether or not we want to continue to
be the lending organization in our geographic areas. We
cannot afford to be subjected to the accusation that we
participated in racketeering activities or that we are a
corrupt organization. We are tired of the abuses that-
nmisuse of the RICO statute has provided and feel strongly
that unless some relief is granted, our banks as well as
others like us throughout the country will” £find it necessary
to become less supportive of small business in the years
ahead,  One simply cannot economically afford the impact
that this has on both the image and economic stability of
their organization and prudence tells us that it would be
wise to be much less supportive of small business. Sources
" of capital for the types of small businesses that we deal
with on a day-in, day-out basis are scarce. If community
banks are not willing to work with these individuals, taking
reasonable risk to supply such capital, small business as we
know it today will not exist in the future. This will have
a severe negative impact on the economig structure of the
areas ‘in which we operate and we strongly suggest that
careful attention be giveén to the impact of civil RICO on

financial institutions as well as small 'business in general.

- 12 -
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Whatever action Congress ultimately decides to pursue should
give due regard to the original intent of the enactors in
1570. That is, giving victims a remedy against organized
criminal infiltration of legitimate bﬁsiness, while at the
same time limiting the effect of the statute, to that
important goal. That the problem be solved, however, and
solved quickly, is more important than the precise method
chosen for solving it. The American Bankers Association
will support any legislative initiative which will leave the
remedy for garden variety commercial disputes to state
common law or to applicable federal statutes, where it

belongs.
Thank you, Mr. Chairman, for the opportunity to present our

views to the Committee. I will be pleased to answer any

questions.

- 13 -
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ABA Bankers Weekly

February 24, 1989

'Time? {o refm'm RICO

Key members of the House.and Senate are poised to
introduce iegislation to end appalling abuses of the Racke-
teer Influencea and Corrupt Organizations Act. and ABA
and many other groups are primed to give aggressive sup-
port o this much-needed reform legislation.

From the chief justice of the Supreme Court to the De-
partment of Justice to hundreds of federal judges to thou-
sands of business owners that have been victimized by the
abuse of RICO, there is incredibly broad support for re-
torm of this law. When RICO was enacted into law in
1970, the intent of Congress was to fight the infiltration of
legitimate businesses by organized crime.

What has happened instead is that resourceful attorneys
have bent the law by claiming that otherwise routine busi-
ness disputes are part of some alleged pattern of corrupt
activity. Bingo! That allegation converts run-of-the-mill
state-level civil lawsuits into federal litigation, with the
gleam of treble damages fueling the process. Approxi-
mately 1,000 of thése civil RICO cases sprout each year.

When the matter came before the U.S. Supreme Court
— without, unfortunately, any final resolution of the
abuse of RICO — the court observed that “Many a pru-
dent defendant, facing ruinous exposure, will decide to
settle a case with no merit. It is thus not surprising that
civil RICO has been used for extorsive purposes. giving
rise 10 the very evils that it was designed to combat.™ -

The case for reform of civil RICO has bezn made, and
the facts are not in dispute. Key members of Congress
who are familiar with these issues are seeking action. and
their colleagues shouid join actively with them.

<= Ed Smith, Publisher
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STATEMENT OF ERNEST DUBESTER, LEGISLATIVE REPRESENTA-
TIVE, AMERICAN FEDERATION OF LABOR AND CONGRESS OF
INDUSTRIAL GRGANIZATIONS ‘

Mr. Dusgester. Thank you, Mr. Chalrman I appreciate this op-
portunity to present the views of the AFL-CIO in support of S, 438.
In our view, this bill represents a significant and a necessary step
toward curbing the rampant abuse of the private civil RICO action,
and ‘it does this in our view, namely, by narrowing the class of
those private civil RICO actions in which treble damages, costs of
litigation, and attorneys’ fees may be recovered by plaintiffs. So
 while we feel that other reforms of the private civil RICO action
areS negged we urge this committee to give favorable consideration
to S. 4

We also wish to emphas1ze at the outset that S. 438 quite proper-
ly, in our view, addresses the peculiar problems posed by private
civil RICO actions separately from those very different issues that
arise in civil RICO actions brought by governmental authorities or
in those cases in which criminal RICO prosecutions are brought.

Under the broad terms in which Federal law enforcement au-
thorities are provided the means through the criminal laws to
reach organized crime and its assets, one safeguard, as we under-
" stand it, is the responsible use of prosecutorial discretion. But, un-
fortunately, that safeguard is not available in the context: of pri-
vate civil litigation, and we feel that whatever the wisdom of plac-
ing such broad power in the hands of governmental authorities,
our experience has shown that placing the same power in the
hands of private parties whose objective is not to further society’s
interests in coherent and effective law enforcement, but rather to
further their own interests, can be reckless to the extreme and
often is destructive to innocent parties and, in our view, confrary
to the goals that RICO was intended to accomphsh

Now, the AFL-CIO has had perhaps a unique opportunity to ob-
serve how the private civil RICO action works. Unions affiliated
with the AFL-CIO have been both plaintiffs and defendants in pri-
vate civil RICO actions. Employers and unions are constantly -
adding the private RICO action to the arsenal of weapons available
for use in what are otherwise labor-management disputes. :

A current labor-management dispute that has improperly turned
into a private civil RICO action is that brought last year by the
Texas Air Corp. against the Airline Pilots Association and the
International Association of Machinists which grows out of the
longstanding labor dispute with Eastern Airlines.

As you are aware, Mr. Chairman, that dispute has been a dlfﬁ-'
cult one. Emotions are running high on both sides. But regardless .
of how one may view the merits of the dispute between labor and
management in that instance, in our view it certainly does not go
to the kind of enterprise criminality or the core conduct that the
civil RICO sdtatute was designed to address.

Senator DeConcini. Excuse me for interrupting you You are
saying that it has a chilling effect on what might be legitimate col-
lective bargaining. Is that a fair statement, and has it had that
effect on the Eastern case?
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. Mr. DusgsteR. I think that is a fair statement. I think it has sev-
eral unfavorable consequences. Your characterization is an accu-
rate one. I don’t want to try to bé unfair in my assessment, but I
think what it tries to do, and I think what we often seé is the case,
is it trying to give one side in a labor-management dispute an
unfair advantage in a way that undermines the basic principles of
Federal labor laws as they have evolved over a period of 50 or 60
years, : '
Senator DEConcini. It might be used by either side, for that
matter. ‘

Mr. DusgsteRr. That is correct, Senator, yes.

Senator DEConciNi. Go ahead.

Mr. DuBesTER. And so at a time in that instance, for example,
when we are all striving through the difficult situation of trying to
get the airline back to full operation, the situation is further com-
plicated by the litigants being trapped in the unmanageable morass
of complicated factual and legal issues. And we would suggest that
the burden that this kind of litigation imposes on the parties and
gltin}attely on the courts is not justified by any corresponding social

enefit.

So I would just. summarize by saying that our experience from
that case and other cases that we are all aware of reflects that the
private civil RICO action, Mr, Chairman, rarely gets at the kind of
- conduct that the statute was originally designed to address.

I believe that the general availability of treble damages, as well
as litigation costs and. attorneys’ fees that are currently available
to the plaintiff, is what gives the private civil RICO action its ex-
tortive force, and we feel that by at least addressing those prob-
lems this bill would take a significant step in the right direction.

We also have attached to my testimony a letter that we wrote to
Congressman Conyers in 1985, who was theit the Chair of the
House Judiciary Committee’s Criminal Justice Subcommittee, in
which we expressed some of ur other concerns with the shortcom-
ings of the substantive aspects of the civil RICO statute.

We hope that after we can get S. 438 enacted into law that per-.
‘haps Congress will address some of those shortcomings, and I
. would ask that that letter would be attached to my statement.

Senator DeConcint, It will be attached. , ‘

Mr. DusesteR. And I would just say that in our view, the most
desirable response to the present situation would be to repeal the
private civil RICO action in its entirety. But failing that, we would
hope that Congress would view S. 438 as being a first sensible step
%)I(}:lglp us curb the worst excesses of the current usé of private civil

- Senator DECoNcINE Let me ask you one question. One of the con-
- sistent claims by opponents to civil RICO reform is that inappropri-

ate civil RICO suits will be dismissed. by the court on a thresholid
motion to dismiss. A S ' o

What is the experience that labor organizations have had in this
regard, if any? ;

Mr. Dussster. Well, I think, again, just to refer to an example
that is in the minds of the public ag well as us, in our view we
thought that there were good grounds—and let me clarify that I
am not involved as a lawyer in the current suit between Texas Air,
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and the pilots and the machinists unions, but it was our assess-
ment and my assessment that given the pleading in that case and
the facts in that-case, as we understood them, that it perhaps war-
ranted a dismissal at the threshold. :

Senator DeCoNCINI And a motion was made and denied.

Mr, Dusester. The motion was made to dismiss that suit and it
was denied. We haven’t gotten a written opinion yet from the judge
explaining his rationale and we are awaiting that. But, nonethe-
less, it has been denied.

Senator DeConciNi. And do you know of other expenences as
well?

Mr. DusgsTER. I think we have had some coniparable experlences
along those lines.

Senator DeCoNCINI. Would you care to submit several examples?

Mr. Dusester. I would be happy to do my best to provide the
committee with that information, yes, Senator.

Senator DeConcini. Thank you. -

[The prepared statement of Mr. Dubester follows:]
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STATEMERT BY ERNEST DUBESTER, LEGISLATIVE REPRESENTATIVE,
AMERICAN FEDERATION OF LAEOR AND CONGRESS OF INNDUSTRIAL
ORGANIZATIONS, BEFORE THE SENATE JUDICIARY COMMITTEE

OH §. 438 >
A BILL TO AHEND THE CIVIL 'PROVISIONS OF THE
RACKETEER INFLUEHCED ARD CORRUPT ORGANIZATIOI.@S ACT (RICO)

June 7, 1989

The American Federatioh of Labor énd Congreés of
Industrial Organizations appreciates this opportunlty to
présent its views in support of 8. 438.

This bill, in our judgment, represents a significant and
necessary step toward curbing the current rampant abuse of‘the
private civil RICO action: a narrowing of‘the class of private
civil RICO actions in which tieble damages, costs of
litigation, and attorney's fees may be recovered by a
plaintiff. For that reason, wh.le wé believe that other
reforms of the private civil RICO acticn are also needed, we
urge the Committee to give favorable consxderat1on to 5. 438.

‘ At the outset, we wish to emphasize that the bill -- quite
properly in our opinion -- addresses only the peculiar problems
posed by private civil RICO actions, leaving to another day the
very different issues respecting civil RICO actions broughkt by

" governmental authorities and those respecting criminal RICO ‘

prosecutions.
RICO's substantive provisions were fashionea in thé

broadest terms to provide federal law enforcement authorities a

means through the griminal laws to reach organized crime and

its assets. The net was cast as wide as possible, with the



safeguard agsi;st abuse beingwthe responsible use of
ptosscutorial discretion. ‘

That safeguard is not available in the-oontext of private
civii litigation., Whatever the wisdom of placing such broad
power in the hands of govetnmental authorltles, experience has
shown that placlnq the same power in the hands of private
parties whose objective is to further their own interests,
rather than society's interest in ooherent and eﬁfeotipe law
enforcement, produces results that are both deStructivs ﬁo
innocent parties and contrary to tne goals RICO Wasvintended to
accomplish.

The AFL-CIO has had perhaps a unique opportunity to
observe how the prlvate civil vao actlon actually works.

Unions affiliated with the &; Y0 have been both plalntlffs

and defendants in sugh suits, as- employers and unions have
. added the private RICO action to the arsenal of weapons
axlable for use in the context of 1abor dlsputes, Perhaps(y
the par’ﬂigh esample of this sort of adventitious use of the"
pr1v=ce civil RICO ﬂrt:on is the Texas Alr Corporat1on 1awsu1t
: agalnst the Air Llne Pilots Assocxation and the Internatlonal
Assoc1atlon oE Machlnists, gtowlng out of the long runn;nq
labor dispute at Eastefn Air Lines. The experlence to date

teaches the £ollow1ng lessons.

Congress' motxvatlng obJectlve 1n enact1ng RICO was to end

_r.g

the infiltration of legitimate institutions by organ1zed »
crime, Private RICO actions rarely, if ever, are brought to

further that objective. The typical private civil RICO action
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. i ‘ .
is betwsen parties t& ordinary commercial disputes. and 1@bor
disputes in whicﬁ the parties have no relation to organized
crime. . ‘

In that setting, the private civil RICO action offers a
plﬁintiff & broad-ranging, open—ended means of attack, with the
poﬁential of devastating monetary’aﬁd other remedies, as a
suﬁstitute for the more carefullf limited state and federal
caﬁses of action specifically addressed to the kinds
of misconéhct»that xuch‘dispﬁtes sometimes engender. ASs
Justice Marshall put it in his dissent in Sgﬂima‘_ﬁAE*B*L*_gL
Ingx_cg‘ 473 U.5. 478, 506 (1985)

Only 9% of all civil RICO casas have

involved allegationz of criminal activity

normally associated with profesaional

criminals . . . . The central purpose that

Congress sought to promote through civil

RICO is now a mere footnote. [Emphasis

added, ] :

Indeed, in'SQdimi; thoﬁgh the§ disagreed'on guestions of
statutory interpretation, all nine justices agreed that, iﬁ the
.wordz of the Cohtt majority, "in its érivate civii version,'
RICO is evolving into something quite different from the
‘orxginal eonception of its enactors.” 473 U.8. at 500. As

Justice Marshxll added in dissent, “ftlhe central purpose that
Congress scught to promote through civil RICO is riow a2 mere
footnote,” i1d. at 5086; an& as Justice Powell, aiso in dissent,
bput it, "RICO has been 1ntetpreted 80 broadly that it has been
used more often against respacted businesses with no ties to
organized crime, than against the mobsters who waere the clearly

irtended target of the statute,” id. at 526.
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‘The Sedima majority made clear, however, that “correction
[of the statute] must lie with Congress.* Id. at 499.

As would be expected, given the nature of the private
civil RICO suits that are being brought, their actual results
serva none of RICO's overriding objectives. Because of the
statute's vague and complex sqbstantive provisions and its
far-reaching remedial provisiﬂns, the private civil RICO action
is the ideal “strike suit." Again, we cannot improve upon
Justice Marshall's dissenting opinion in Sedima, 473 U.S. at
506:

In practice, [the private civil RICO] provi-
sion f£requently has been invcoked against
legitimate businesses in ordinary commercial
settings . . . . Many a prudent defendant,
facing ruinous exposure, will decide to
settle even a case with no merit. 1It is
thus not surprising that civil RICC has been
used for extortive purposes, giving rise to
the very evils that it was designed to :
combat.

Our experience confirms that a private civil RICO action
can be an all-~too-effective means of coercing & setitlement from
a defendant who is unwilling to endurée the embarrassment, the
litigation expense, and the risk of devastating penalties
inherent*in defending a civil RICO suit, Where a private civil
RICO action does not result in a quick settlement, the
consequences--are likely to be undesirable for all involved:
litigants on both sides become trapped in an unmanageable
morass of complicated factual and legal issues. The burden
that this kihd*bfslitigation imposes on the parties and on the
court system is not justified by any corresponding social

benefit.
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More than any other provision of RICO, the general
av;ilability of treble damages in RICO actions is what gives
private civil RICO its “extortive" force. Sce Sedima, 473 U.S;
at 506 (Marshall, J., dissenting). Particulérly in the context

-of a statute containing broad and vague definitions of
prohibited conduct, the threat of a tteble—damaée award forces
even the innocent defendant to consider seriously and often to
concluds that tﬁere is no sensible alterhative‘to‘conceding to
demands for substantial moﬁetary “séttlementx.' And the
knowledgé that defendants will react in that fashion is what
motivates many private civil RICO actions.

This extortive effect of the treble-damage feature of
private civil RICO actions is exacerbated by the general
availability of attorney's fees as part of the plaintifi's
recovery in such actions. Plaintiffs® attorneys are thus drawn
to fashidﬁ as RICO actions what would otherwise be q;dinary
commercial oz labor suits in order to provide a means of
gett{ng their legal fees. Given the vague substantive contours
of RICO, a creative attorney inr search oﬁ fees can find a way

to convert a wide variety of ordinazy pieces of litigation into
RICO actions. The result is a distortion of our legal .system,
and in particular a broad-scale and open-ended departure from
the “"American rule” rexpecting(attorney's fees, viz., the rule
that each party is responsible for his own'attorney‘s fees.

And again, innocent defendants, faced with the enormous fees
that plaintiff’'s attorneys can generate in a private civil RICO

action, may feel compelled to consider and often to accede to a



171

plaintiff's "settlement demands,” rather than run the risk of
counsel-fee liability which increases continuously as the case
proceeds. ‘

S. 438, which limits recoveries in the most common private
civil RICO actions to actual damages, is thereforekan important
step in the right direction. The bill, striking & careful
balance, eliminates the treble-damage remedy and the
availability of attorney's fees in the categories of private-
civil RICO actions in which those remedies are most
troublesome, while retaining them for appliéétion to truly
extraordinary situations. In the generality of cases, the bill
would serve to eliminate the primary incentive for initiating
‘"strike suits,” while at the same time preserving plaintiffs®
ability to recover any relief to which they may be rightfully
entitléd. Make-whole relief, which would continue to be
available, is after all the norm in civil c¢ases. /

For the reasons stated, enactment of S, 438 would be én
important first step in the process of refining RICO, But the
enactment of 8. 438 would leave unaddressed a variety of other
substantive failings from which civi{ékxco suffers. We
.continue to believe that these shortéuméngs should be ‘
corrected. And, at the approptiate\timé, after the first order-
of bﬁsiness reprasented by 5. 438 has been accomplished, it is
our hope that Congress will move to revamp the substantive
’aspects of the civil RICO statute. We have outlined our views

in this regard in a letter addresséd to Congressman Conyers at
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an{eatliez stage of consideration of amendments to the civil
‘RICO,provisions. A copy of that lettér is attached hexgto.

The private civil RICO action wés an afterthought apéended
to a statute 'designed to be administered by law enforcement
officials acting on. behalf of the public and exercising ‘appro-
priate discretion. In the hands of self-interested private
litigants, the private.civil RICC action is a blunderbuss that
shoots random holes in the carefully wrought scheme of civil
remedies whose component parts were designed to address
particular needs in a just and equitable manner. -

In our view, the most desirable response to the present
uvittenable situation would be to repeal the private e¢ivil RICO
action in its entirety. Failing that, however, we believe that
S,_438 igs a sensible first step that will help to curb the;
worst excesses. of the statute, and -urge that the Committee give

it favorable-consideration.
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October 11, 1985

The Honorable John Conyets, Je,

Chairman

Subcommittee on Criminal Justice
of the House Committee on the
Judiciary

2237 Rayburn House offiﬂe Bullding

Washington, D.C. 2051

Re: - Hearings on H,R. 2517 and H.R. 2943: Bills to Amend
the Racketeer Influenced and Corrupt Organizations
chapter of Title 18, United States Code, 99th Cong.,
lst Sesa.

Dear Chairman Conyers:

The American Federation of Labor-~Congress of Industrial
Organizations (APL-CIO) hereby regquests that its views
respecting the private civil liability provisions of the
Racketeer Influenced and Corrupt Organizations provisions of
the eriminal code, set out balow, be included in the zecord of
the above noted hearinas.

The AFL-CIO has had perhaps a unique opportunity to
ohserve how the private civil RICO action actually works.
Unions affiliated with the APL-CIO have been both plaintiffs
and defendants in such suits which are now arising in the labor
dispute context, as employers and unions add the private c¢ivil
RICO action to the arsenal of weapcns available for use in such
disputes. The experience to date teaches the following leaszons,

First, private civil RICO actions rarely, if ever, are
broughkt to attack the core conduct that concerned Cong:ess in
enacting RICO. Congresa' motivating objective was to énd the
infiltration of legitimate instisutions by organized ‘crime,

The AFL-CIO supports that objective. But few Lf any private
civil RICO actions even purport to address such infiltration.,
The typical private civil RICO action is betwean parties to run
of the mine commercial disputes and labor disputes, in which
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the parties have no relation to organized crime. See Sedima
5.P. g L. v. Imrex Co., U.S. ___,y 105 s, ct. 3 37 (15857 -
(dIspute over .billiing practices in joint venture); see also,
' ~ haair v, Hunt International Resources, Co., 526 F. Supp.
N.D. I1I, I981) (1and investment E:auaf In that setting,
the private civil RICO action offers & party a broad ranging,
open ended means of attack carrying drastic monetary and other
remediés, as a substitute for the more carefully limited state
and federal causes of action specifically addregsed to the
kinds of misconduct that such disputes sometimes endender. Sece
e.9., Parnes v. Heinold Commodities, Inc,, 487 P. Supp, 645 — -
(N.D. T11, 1980) (clrcumventing limited remedial provisions of
the Commodities Exchange Act). As Justice Marshall put it in
his dissent in Sedima 105 s. Ct. at 3295:

Oonly 9% of all civil RICO cases have
involved allegationg of criminal activity
normally associated with professional
criminals, The central purpose that
Congress sought to promote through civil
RICO {8 now a mere footnote. [Emphasis
added. ]

Indead, the majority of the Court in Sed1ma, while giving civil
RICO a broad construction and holding that "correction [of the
statute] must lie with Congress," went on to *recognize that,
in its private civil version, RICO is evolving into something
quite different from the original conception of its enactors.”
105 s. Ct. at 3287.

Second, as would be expected from the nature of the
private civil RICO suits that are being brought, their actual
resuits serve none of RICO's averrxdxng objectives. Because of
that Act's vague and complex substantive provisions and its far
reaching remedial provisions, the private civil RICO action is
the ideal "strike suit.” As Justice Marshall stated in Sedima,
105 s, Ct. at 3295: o

In practice, {the private civil RICO) provi-
sion frequently has been invoked against ‘
legitimate businesses in ordinary commercial
settings. . . . Many a prudent defendant,
facing ruinous exposure, will decide to
settle even a case with no merit. It is

thus nét sutprising that ¢ivil RICO has been
used for extortive purposes, giving rise to
the very evils that it was designed to
combat. :



181

The Honorable John Conyers, Jr.
October 11, 1985
Page 3

[

From what we have seen, a private ¢ivil RICO action can be an
all too effective means of coercing a settlement from a defen-
~ dant who is unwilling to endure the embarrasment, the litiga-
tion expense and the risk of devasting penalties inherent in
defending a civil RICO suit. B

Third, where a private civil RICO action does not result
in & quick settlement, the consequences are likely to be
undesirable for all {nvolved: 1litigants on both sides become
trapped in an unmanageable morass of complicated factual and
legal issues. The burden on the parties and on the court -
system of this kind of litigation is not justified by any
corresponding social benefit.

For the foregoing reasons the AFL-Cio urgesg several ' s
changes in the civil RICO provisions: - .

1. We support enactment of lagislation along the lines
of H.R. 2943. That bill would curb what we regard as tlie
dangerous practice of in effect placing in private hands the
prosecution of public crimes, Requiring a criminal conviction

- for racketeering activity as a prerequisite to a private civil
suit would, moreover, deter some vexatious suits and would also
end the confusion over the standard cof proof to be applied to
the predicate crime elements of a c¢ivil RICO action. See .
Sedima, 105 S. Ct. at 3283. -

We agree, however, with $.E.C. Chairman Shad that the .
language of H.R. 2943 should be clarified. The amendment's
references to "such cénduct® and *"with respect to the conduct
out of which such action arises® leave it unclear whether the
plaintiff must allege that he was harmed by the.specific
actions upon which the defendant's conviction is based, or
whether it is sufficient to have standing to allege harm caused -
- by other asserted, but so far unproven, tacketeering activities
of the defendant. We would favor language. that makes it clear
that the plaintiff must have been harmed by the criminal
conduct _that is the basis of the conviction. Moreover,

H.R. 2943's proposal that a conviction for “racketeering
activity” -be a prequisite to bringing a civil suit could be
understood to mandate either that there be a prior convic-
tion on-one of the predicate crimes which define “racketeer-
ing activity® or that there be a prior conviction on crimes
sufficient to constitute a "pattern of racketeering activity.”
To clacify this peint the bill should specify that for a civil
suit to lie there must be prior convictions of crimes that
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conatitute a 'pattern of racketeering activity" as definad in
18 U38.C. - 81951(5).

2. We join the A.B.A., the SEC, and the others who have
urged that there ares more fundamental deficiencies in the
private civil RICO action that must be corrected.

The basic problem with the civil RICO action lies in the
breadth and vagueness of the substantive standards governing
the cause of action. RICO's substantive provisions were
fashioned to provide federal law enforcement authorities a
meaans. through the criminal laws to reach organized crime and
its aasets., The net was cast as wide as possible, with the
safaquards against abuse being the reaponsible use of prosecu-~
torial discretion, Congress thereafter added to the Act the
private civil action. Whatever the wisdom of placing auch
unbridied power in the hands of federul prosecutorial author-
ities -- a matter which we strongly urge this subcommittea to
consider at the earliest appropriate time -~ placing the wame
power in the hands of private parties whoge objective is to
further their own interesgsts, not the interest in coherent and
effective law enforcement,; is we believe, reckless in the
gxtreme, .

The following propcsed amendments to -the substantive
provisions governing private civil RICO actions would limit the
opportunities for abuse of such actions without diminishing the
potential for such acticns to serve their intended purposes.

a. {i1) Becauge RICO is directed at combatting a
pattern of criminal conduct, the definition of a "pattern of
racketeering activity”? is thae conceptual‘cante: of the Act. As
prasently drafted, % plaintiff may establish "a pattern of
racketeering activ ty* by proving that the defendants engaged
in conduct conltituhing certain specified predicate offenses at
least two timees; one of these offenses need have occurred after
the effective dats of the Act, but, apparently, the other can
have occurred at any time. A plaintiff may thus seek to prove

his case by showing conduct constituting an offense occurring
as many as ten, twenty or thirty veare before the gsuit vas
“brought. For all the reasons that we have statutes.of limita-{
tions, such a result is unacceptable. No defendant can be
" expected to be able adequately o defend against a charge that
he committed a ¢rime of such ancient vintage. Witnesses may
have died, documents may have long since been destreyed or
loat, and mericries in any event will have faded ~- few among us

¢
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can remember what we were doing on a particular day two ot
three years ago, much less twenty or thirty years ago.

The proposed amendment contained in H.R. 2517, subpara-
graph (3), would resolve this problem in the criminal context
by requiring that both predicate-crimes occur within f£ive years
of the time the indictment is returned. By analogy, we suggest
that for the purposes of civil RICO the Act should be amended
to require that the predicate crimes occur within five years of
the filing of the complaint. To so limit the actioti is not to
deprive the plaintiff of anything he should have. If the
plaintiff cannot show at least two acts of "racketeering
activity® occurring within the iimitations period, one may
p:ogefly question whether there is in fact a "pattern® of such
activity.

{iil) The definition of "pattern of racketeering .
activity® should be amended in a second respect as well, The
present definition does not specify what if any connection
there must be between the predicate acts; it is not clear at
what point distinct acts of criminal conduct are to be deemed
to constitute a “pattern." See; e.g., United States v. Elliot,
571 F.2d.880, 889 & n.23 (Sth €1ir), cert. denled, 494 J.5. 953
(1978). To cure this defect, we urge the adoption, £or the
purposes of civil RICO, of the language in paragraph (3) of
d,R. 2517 requiring that the predicate criminal acts be
"interrelated by a common scheme, plan, or motive, and . . .
not isolated events.,® This amendment would give content to the
reguirement that the acts truly constitute a "pattern,”

(iii) At present it is possible to base a RICO claim
on two predicate act violations arising out of a single
transaction involving, for example, several fradulent
mailings, See, e.q., United sStates v. Weatherspoon, 581 F.2d
595, 601 (7th Cixr. 1978). Indeed, nearly nalf of private RICO
actions have been based on a single episode involving a single
victim. See Stateément of Desputy Assistant Attorney General
John C. Keenay on RICO Legislation before the House Judiciary
Subcomm. on Criminal Justice, 39th Cong., lst sess. 24 (Sept.
18,°1985). A single eplsode of wrongdoing simply does not
constitute a "pattern of racketeering® in any meaningful sense
of that concept. The present interpretation to the contrary
expands the application of RICO far beyond what the objectives
of the Act justify. Subparagraph (3) of H,R. 2517 proposes to
solve this problem by amending the definition of "pattern” to
raquire that the two predicate acts be "separate in time and
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place.® This provision'should be adopted for the purposes of
civil RICO.

b. The term “conduct or participate . . . in the
conduct of [an] enterprise™ found in 18 U,S.C. § 1962{c) should
be definad to mean "to manage in a supervisory capacity the
anterprige's basic functions sc as to further the enterprise's
finaneial interests,.® The need to a2dd such a definition is
demonstrated by such cases as United States v. Ladmer, 429 p,
Supp: 1231 (E.D. N.Y. 1877). Tt 19 certainly tenable to
condemn as a racketeering enterprise an organization that is
perverted into an inatrument of wrongdoing against outside
individuals or other organizations. That appellation does not
fit an accumulation of offensas by an organization's employees
which do not infect the basic character of the enterprise., A {
pattern of such wrongdoing may identify an individual as a R
racketeer, but it is plainly insufficient to identify an organ-
ization as a racketeering enterprise. As the Ladmer court NS
gtated, 429 P.Supp. at 1244, RICO "is concerned with that which
characterizes the conduct of the enterprise in question in its
esgential functions rather than irregularities committed in the
course ¢f the otherwise lawful conduct of an enterprise,” See
also United States v. Dennis, 458 P.Supp. 197 (E.D. Mo. 19787,
Similacly, where officers of employess of an enterprise victi-
mize theit own enterprise by theft or similar misdeeds, they
are not perverting or abusing the power of the enterprise --
the proper concern of RICO -- but merely taking advantage of
the enterprise. The enterprise is the victimy In the same
vein, an enterprisa can not be perverted from'the bottom, The’
language siggested above thus speaks of "managi{ing] in a supec-
visory capacity® to further ensure that the reach of the Act is
limited to those persons whose conduct accurately may be said
t6: "characterize® the essential nature of the enterprise,

* * u

" In Sedima, though they disagreed on questions of statutory
integpretation, all nine justices agreed that, in the words of
the Court mAjority, ®"in its private civil version, RICO is
evelving into something quite different from the original
conception of its enacetors,” 105 S. Ct. at 3302, in the words
of Justice Powell, in dissent, that "RICO has been interpreted
30 broadly that it has been usad more often against respected
businesses with no ties to organized crime, than against the
mobsters who vere the clearly intended target of the statute,”
id. at 3289, and in the words of Justice Marshall, that the

.
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statute is now “being uséd for extortive purposes, giving rise
to the very evils that it waag designed to combat,® id. at

3295, Each of the suggested amendments te the civil RICO
provisions set out above would, without impairing the Act's
salutary anti~racketeering purposes, focius RICO on its intended
target while eliminating its potential for misuse by the
parties to ordinary commezcial and labor disputes who seek to
gain an unfait advantage by bringing civil RICO actions.

-Sincerely, f
\h
Laurence Gold
General Counsel %

LG/11
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The Honorable Dennis DeConcini
United States Senate
Washington, D.C. 20510

Dear Senator DeConcini:

The purpose of this letter is to respond to a two-part written
yuestion posed by Senator DeConcini and to three written questions
sposed by Senator Thurmond. 3In each instance, for the Committee's
convenience, I begin by reproducing the guestion and then stating
my answer.

I. Questions by Senator DeConcini

a. . Mr. Dubester, one of the consistent claims by

- opponents to civil RICO reform is that inappropriate
civil RICO suits will be dismissed by the courts on
a threshold motion to dismiss. Is that the
experience of the members of labor when they are
defendants in civil RICO actions?

In our ‘experience, the courts are reluctant to
dismiss inappropriate RICO actions. In large
measure this reflects the RICO statute's breadth and
vagueness. Because there is great uncertainty as
to what conduct may be actionable under RICU, courts
are hesitant to conclude that even apparently
inappropriate RICO cases should be resolved short
of trial.

b.' Do cases like the Eastern case chill efforts to
bargain collectively in an effective manner with
management? Could you explain why it does, if it
does?

Cases 1like the EBastern suit interfere with
collective bargaining by contributing to an
atmosphere of ill will that makes it very difficult
for labor and management to engage in the good-
faith give and take needed in order for effective
bargaining to occur. Unlike other sorts of civil
suits that may be  viewed by the parties as
"business as - usual;" a RICO suit involves

ATl
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allegations that -the defendant .has engaged in
“racketeering activity". In addition, RICO
provides management with a weapon that tends to
inhibit concerted union action protected by federal
labor laws. Once again, because of RICO's breath
and vagueness -~ and because the conduct at issue
consists of economic pressure tactics that the law
has traditionally viewed with hostility -~ a union
places itself at risk of very expensiye, and very
threatening, civil 1litigation by engaging in
legitimate strike boycott and picketing activities.
Thus, RICO in its present form fundamentally alters
the environment in which negotiations take place.
In simple terms,. RICO actions interfere with the
carefully crafted body of labor 1law that is
designed to foster industrial self-government
through good-faith collective bargaining with the
right to strike at its core.

Questions by Senator Thurmond

1. Are any of you aware of national efforts to
amend existing RICO laws in the individual states?

We are not in possession of such information.

2. Because of the potential high costs of defending
a RICO action, do any of you support awarding
attorneys’ fees to a defendant who can show that he
is the subject of a frivolous RICO claim?

Existing provisions of general application, such as
Rule 11 of the Federal Rules of Civil Procedure and
Rule 38 of the Federal Rules of Appellate Procedure,
already allow the imposition of sanctions against
a party who brings a frivolous suit. These
provisions have not proven effective to deter the
bringing of non-meritorious RICO actions, however,
since the vagueness of the statute makes courts
reluctant to find that a particular claim is
frivolous. In our view, so long as the statute
remains as broad and vague as it is, the hope that
sanctions for frivolous litigation will limit RICO
litigation has no reality to it.

3. Do you feel that under the current RICO statute,
federal judges have enough flexibility to summarily
dismiss RICOC claims they feel are abusive of
Congressional intent?

No. The breadth and vagueness of the RICO statute
make it difficult for a judge to know in the early
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stages of litigation whether the conduct complained
of is actionable. Judges therefore feel constrained
not to dismiss FKICO claims, even if the claims
‘appear to have no merit, at least until there has
been congiderable development of the evidence. This
tendency has been exacerbated by decisions such as
that of the Supreme Court in Sedima, S.P.R.L. V.
Imrex Co., 473 U.S. 479 (1985), which removed some
of the discretion that courts had previously
exércised to weed out cases that were clearly not
within cCongress' contemplation in enacting RICO.
The Court's observation in Sedima that "“RICO is
evolving into something quite different from the
original conception of its enactors" has thus become
a self-fulfilling prophecy.

Very truly yours,

Cosat Dobidn/

Ernest DuBester
Legislative Representative
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Senator DECoNCINI. Mr. Feinberg, we are very pleased to have
you-here, an old hand not in years but in experience with the com-
mittee here, and we are pleased tc have you as a witness.

- STATEMENT/ OF KENNETH R. FEINBERG COURT-APPOINTED
SPECIAL RICO SETTLEMENT MASTER, WASHINGTON, DC

Mr, FEINBERG. Thank you, Mr. Chairman. I think I am unique on
this panel, at least. I am not here representing any client or par-
ticular, specific interest. I am here, I think, because of my recent
role as the court-appointed mediator in a private civil RICO action.
The case demonstrated, I believe, a very important point that is
often overlooked in this debate over the future of civil RICO;
namely, the impact of the expansion of RICO litigation on trad1~
tional notions of federalism and States’ interests.

In the case I was involved in, Mr. Chairman, Suffolk County v.
Long Island Lighting, arising out of the Shoreham nuclear facility
in Long Island in New York, I mediated that case at the request of
the court, Judge Weinstein.

And that case involved an attempt to expand the reach of the
civil RICO statute to review decisions of State ratemaking agencies,
And I must point out that in that case there was no allegatxon at
all that there was any wrongdoing or corruption or impropriety by
the State agency.

This was a case which was, I think, an unbridled use of political
power by Suffolk County in an effort to get that nuclear plant
closed. This was not a case where there were allegations that the
agency was corrupt or had done anything wrong whatsoever.

And it involved an attempt by Suffolk County to claim that the
utility’s employees had deliberately misled the ratemaking the
agency, the Public Service Commission of New York.

Now, in that case, Mr. Chairman, the jury returned a verdict of
guilty on the allegations of fraud committed by the defendant utili-
ty. Nevertheless, Judge Weinstein, one of our most respected judges
in this country, notwithstanding the guilty verdict brought by this
Federal jury, threw the case out after the verdict had come in, not-
withstanding the verdict, on the ground that this was a teérribly in-
appropriate use of the civil RICG statute.

What he said was three things. First, notwithstanding the ver-
dict, after he had heard all this testlmony over 2 months in the
tr1a1—notw1thstand1ng the verdict, he said that using the civil
RICO statute in a case like this-one would undermine State regula-
. tory and ratemaking authority and encroach on traditional State
prerogatives involving the regulation of public utilities, at least in
the absence, again, of any wrongdoing by the State.

Second, Federal juries simply do not have the expertise to review
these ratemakmg decisions that require a tremendous amount of
actuarial and specialty and expertise, and therefore the jury ver-
dict would be set aside.

And, finally, in the absence of a clear congressional intent, to
somehow use the civil RICO statute to review legitimate State rate-
making activity, he determined that the plaintiffs had not stated a
cause of action and he threw the case 6ut.

28-236 0 = 90 ~- 7
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I think that this case more than any other that I am aware of
points out how the civil RICO statute can be abused, and in the ab-
sence of any allegation that the State is 111-equ1pped or unable to
clean its own house, I recommend that your legislation that would
11(11n1t the availability of treble damages is good, should be support-
e

I also think, in my own experlence, that we might take a look,
this committee, at amending the statute even further to place a
specific limitation on the ability of anybody to use the civil RICO
statute as a vehlcle to review State regulatory and ratemaking de-
cisions.

I am in under the wire, Mr. Chairman.

Senator DEConciNi. Mr. Feinberg, you remember the rules very
well. I think you made a lot of them here,

You discuss your concerns about the intrusion of civil RICO in
traditional State law regulatory matters with the case you cite, and
that is a very good example.

Do you have concerns that civil RICO is also being used to move
other State law disputes into Federal court?

Mr. FEINBERG, Yes, I do, and I think that this is a point that you
make, Mr. Chairman, that is often overlooked in terms of upsettmg

-the balance on the civil RICO side. What I find in my experience—
and this is just my experience, Mr. Chairman-—it is often used as a
political bludgeon, as a weapon to force inappropriate settlement,
inappropriate negotiation, or even force a political solution, as in
this case, on the parties where the State is a perfectly approprlate
forum to address the merits of the allegation.

Finally, as you pointed out in your last question to Mr. Dubester,
here is a case where-—it isn’t as if Judge Weinstein threw the case
out pretrial. He let all the evidence come in over 2 months to find
out just what is the nub of this allegation under the civil RICO
statute.

‘And then he did somethmg, I thmk that if you know Judge
Weinstein, you are not surprised, but it is a rather courageous step
for a judge to take-——in a highly visible case hke Shoreham and nu-
clear power, he said notwithstanding the jury’s verdict of guilty, I
just don’t think that this is the forum to resolve this; ge to the
State courts, go to the State agencies, demonstrate the fraud, and
let them rectlfy the balance. And I think it is a critically unportant
case in support of your legislation, to justify your legislation.

- Benator DeConcinI. Is that decision on appeal now?

Mr. FEINBERG. It is on appeal now and we will see what happens
with that appeal, although I think Professor Elakey thinks it will
be affirmed. [Laughter.]

[The prepared statement of Mr. Feinberg and response to ques-
tions follow:] .
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TESTIMONY OF .
KENNETH R. FEINBERG
BEFORE THE
UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY
JUNE 7, 1989

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE, THANK
YOU FOR THE INVITATION TGO APPEAR TODAY TO DISCUSS
PROPOSED AMENDMENTS TO THE RACKETEER INFLUENCED AND
CorruPT ORGANIZATIONS AcT (RICO). IT IS ALWAYS A
PLEASURE FOR ME TO RETURN TO THIS COMMITTEE, AND I AM
ESPECIALLY PLEASED TO ADDRESS THE PROPOSED MODIFLCATIONS
OF THE RICO STATUTE. ,

I WOULD LIKE TO USE THIS OPPORTUNITY TO DISCUSS
WITH THE COMMITTEE MY OWN RECENT EXPERIENCE AS A COURT-
APPOINTED MEDIATOR IN A CIVIL RICO case, County OF
SuFFoOLK, ET AL. V. LONG IsLanD LIGHTING Co., ET AL.
("SurFoLk v. LILCO™) 87 CV 646 (JBW) ___ F.Supp. _.°
(E.D.N.Y.). THIS CASE DEMONSTRATED SOME OF THE EXCESSES
FOUND .IN THE CURRENT APPLICATION AND INTERPRETATION OF
THE. RICO STATUTE. IT CONSTITUTES A PERFECT EXAMPLE OF
WHY REFORM OF CIVIL RICO SHOULD BE A TOP PRIORITY OF THE
CONGRESS. )

In Surroik v. LILCO, INVOLVING THE HIGHLY
EMOTIONAL EISSUE OF NUCLEAR POWER, THE PLAINTIFFS SOUGHT
TO USE THE CIVIL RICO sSTATUTE TO REVIEy AND REVERSE A
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SERIES OF REGULATORY DECISIONS MADE BY NEW YORK STATE'S
PusLic SERVICE COMMISSION. FORTUNATELY, THE PRESIDING
JUDGE IN THE CASE WAS ONE OF THE NATION'S MOST RESPECTED
JURISTS, JACK B. WEINSTEIN, WHO ISSUED AN OPINION OF
NATIONAL IMPORTANCE SEVERELY CURTAIL{NG THE PROPOSED
EXPANSIVE APPLICATION OF RICO. NEVERTHELESS, ALTHOUGH
JuogE WEINSTEIN PLACED APPROPRIATE AND REASONABLE LIMITS
ON FEDERAL cxviL RICO, HE DID SO IN JUST THE ONE CASE.
PENDING BEFORE NIM; AS THE COMMITTEE WELL KNOWS, JUDGE
WEINSTEIN'S OPINION IS NOT BINDING ON OTHER FEDERAL
JUDGES AND IS NOW BEING APPEALED. ACCORDINGLY, IT IS
IMPORTANT THAT CONGRESS ACT TO ADOPT IMPORTANT
LIMITATIONS AND RESTRICTIONS ON THE JURISDICTIONAL
BREADTH AND APPLICABILITY OF THE CIVIL RICO sTATUTE.
THIS FEDERAL LAW MUST NOT BE USED, AS WAS ATTEMPTED IN
SurrFoLk v, LILCO, TO ENCROACH UPON TRADITIONAL STATE
ENFORCEMENT PREROGATIVES AND UPSET HXSTORICAL NOTIONS OF
FEDERALISM. ~ \

Mr. CHAIRMAN, PERMIT ME T0 DESCRIBE THE RICO
LITIGATION THAT WAS PENDING BEFORE JupGE WEINSTEIN, MY
ROLE IN THE CASE, AND THE COURT'S ULTIMATE RESOLUTION OF
THE MATTER.

THE CASE AROSE OUT OF THE PUBLIC CONTROVERSY
SURROUNDING THE FUTURE OF THE SHOREHAM NUCLEAR POWER
PLANT, WHICH IS LOCATED oN Lone Istanp. IN THE 1970's,
THE CONSTRUCTION OF THE SHOREMAM PLANT ENJOYED WIDE
PUBLIC SUPPORT; IT WAS SEEN AS AN ANSWER TO HIGH ENERGY
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C0S-5, GROWING ENERGY NEEDS AND RISKY DEPENDENCE ON °
FOREIGN OIL. BUT, AS A RESULT OF THE INCIDENTS AT THREE
MiLe IsLanD, CHERNOBYL AND ELSEWHERE, PUBLIC SUPPORT FOR
SHOREHAM WAVERED, AND ULTIMATELY SHIFTED. BY THE MID-
1980's, IT BECAME CLEAR THAT AN OVERWHELMING MAJORITY OF
THE RESIDENTS OF LONG ISLAND OPPOSED THE COMPLETION OF
THE SHOREHAM PLANT. MEANWHILE, AS A RESULT OF SOME
FIFTEEN YEARS OF CONSTRUCTION, THE COST OF BUILDING THE
PLANT HAD INCREASED EXPONENTIALLY. ORIGINAL PLANS
CALLED FOR A COST OF APPROXIMATELY $1 BILLION.  ACTUAL
€cosTS EXCEEDED $5 BILLION. OPPOSITION TO THE PLANT, AND
THESE LARGE COST OVERRUNS, MADE SHOREHAM'S QWNER, LONG -
Isianp Lreuting Company (LILCO), A FAVORITE TARGET OF
LoNg ISLAND'S CITIZENS AND ELECTED OFFICIALS ALIKE.

OPPONENTS OF SHOREHAM USED EVERY AVAILABLE LEGAL
AND POLITICAL AVENUE TO BLOCK THE OPENING OF THE PLANT.
THEY TOOK THEIR FIGHT TO THE FEDERAL NUCLEAR REGULATORY
COMMISSION, AND VARIOUS STATE REGULATORY AGENCIES,
INCLUDING THE PusLic SERVICE COMMISSION AND THE CONSUMER
PROTECTION BoArRD. IN ADDITION, THE FUTURE OF THE PLANT
BECAME FAIR GAME IN THE POLITICAL ARENA. THE SUFFOLK
COuNTY LEGISLATURE, WHICH CAME TO BE THE LEADING
"OPPONENT OF THE SHOREHAM PLANT, FILED VARIOUS LAWSUITS
SEEKING TO BLOCK THE OPENING OF SHOREHAM. ONE OF THOSE
LAWSUITS WAS A CIVIL RICO crLass actioN aGAxrnsT LILCO
FILED IN 1987 IN FEDERAL COURT IN THE EASTERN DisTRICT
ofF New York. CLAIMs acarnsT LILCO unpER THIs RICO
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SULITE; IF PROVEN, WOULD HAVE RESULTED IN A LIABILITY OF
NEARLY $10 BILLION -- MORE THAN ENOUGH TO BANKRUPT LILCO
AND INSURE THAT SHOREHAM NEVER OPENED.

SurFoLK CounTy's RICO COMPLAINT ALLEGED THAT
various LILCO EMPLOYEES HAD DELIBERATELY MISLED THE
STATE PuBLIC SERVICE CGMMISSION (THE RATEMAKING AGENCY
WITH JURISDICTION OVER UTILITIES IN NEW YORK) IN
RATEMAKING PROCEEDINGS. THE ALLEGEDLY FRAUDULENT
STATEMENTS  RELATED TO PROGRESS IN COMPLETING THE
SHOREHAM PLANT, THE COSTS OF COMPLETION AND THE -,
NECESSARY ENERGY RATES TO BE CiJARGED CUSTOMERS.
PLAINTIFFS CLAIMED THAT THESE FRAUDULENT STATEMENTS
RESULTED IN LILCO OBTAINING UNWARRANTEDLY HIGH ELECTRIC.
UTILITY RATES. IT IS FAIR TO SAY, I THINK, THAT A -
PRIMARY MOTIVATION OF SUFFOLK COUNTY IN INSTITUTING THIS
cxvit RICO suxT was 10 use THE RICO STATUTE FOR THE
- COUNTY'S OWN POLITICAL ENDS -- NAMELY AS A BLUDGEON
AGAINST LILCO IN THE COUNTY'S EFFORTS TO BLOCK THE
OPENING OF SHOREHAM. .

IN THE FALL OF 1988, THE COURT CONDUCTED A TWO-
MONTH JURY TRIAL OF ONLY SuUFFOLK CouNTY's RICO CLAIMS ~-
THE CLAIMS OF THE OTHER ONE MILLION RATEPAYERS WERE
SEVERED FOR LATER CONSIDERATION. ULTIMATELY, THE JURY
FOUND THAT LILCO HAD MADE FALSE AMD MISLEADING
STATEMENTS TO THE PuBLIC SERVICE COMMISSION AND THAT
THOSE STATEMENTS KAD. RESULTED IN HIGHER 'UTILITY RATES
BEING IMFOSED ON CUSTOMERS ON LonG IsLanD. THE. Jury
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AWARDED SUFFOLYX COUNTY DAMAGES OF OVER $7.5 MILLION,
WHICH WERE TREBLED UNDER THE RICO STATUTE AND TOTALLED
NEARLY $23 MILLION. - THESE DAMAGES, OF COURSE, APPLIED
ONLY Te SUFFOLK COUNTY AS AN INDIVIDUAL RATEPAYER.
HOWEVER, THE CLASS OF PAST AND PRESENT UTILITY
RATEPAYERS OF LONG ISLAND WHOSE CLAIMS HAD BEEN SEVERED
WAS WAITING IN THE WINGS. ROUGH CALCULATIONS INDICATED
THAT IF THE COURT CERTIFIED THIS CLASS OF RATEPAYERS,
THEY COULD USE THE JURY.S FINDINGS OF FAULT AND THE
FEDERAL RICO statuTE TO 0BTAIN RICO DAMAGES AGAINST
LILCO oF as MucH AS 34 BILLION -- ENOUGH TO BANKRUPT THE
COMPANY , : 5

IT WAS AT THIS POINT THAT JUDGE WEINSTEIN ASKED ME
TO ATTEMPT TO MEDIATE A SETTLEMENT OF THE ENTIRE
DISPUTE. DURING THE MEDIATION PROCESS, THE COURT ISSUED
AN OPINION DISMISSING THE PLAINTIFFS' RICO cLAIMS. As A
RESULT, WE WERE ABLE TO REACH A SETTLEMENT BETWEEN
REPRESENTATIVES OF THE CLASS AND LILCO, THUS ACHIEVING
RATE RELIEF FOR RESIDENTS OF LONG ISLAND AND ASSURING
LILCO'S CONTINUED FINANCIAL VIABILITY. IMMEDIATELY
THEREAFTER, GOVERNOR CUOMO NEGOTIATED AN AGREEMENT WITH
LILCO THAT ESTABLISHED A BLUEPRINT AND SCHEDULE FOR THE
ULTIMATE CLOSING OF SHOREHAM. SUFFOLK COUNTY, OPTED NOT
TO PARTICIPATE IN THE SETTLEMENT OR THE GOVERNOR'S
ARRANGEMENT WITH LILCO, AND IT IS CURRENTLY PLANNING TO
APPEAL THE COURT'S JUDGMENT DISMISSING THE RICO
ALLEGATIONS.
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Mr. CHAIRMAN, I BELIEVE THAT. JUDGE WEINSTEIN'S
DECISION IDENTIFIES, ARTICULATES,  AND IMPGSES REASONABLE
LIMITS ON THE APPLICATION OF THZ FEDERAL cIviL RICO
STATUTE. THE OPINION RECOGNIZES THAT CONCEPTS OF
FEDERALISM AND COMITY BETWEEN FEDERAL AND STATE
GOVERNMENTS SHOULD ACT AS RESTRICTIONS ON THE LARGELY
UNLIMITED EXPANSION OF RICO INTO THE DOMAIN OF STATE AND
LOCAL GOVERNMENT. (I HAVE ATTACHED TO MY TESTIMONY AND
SUBMIT FOR THE RECORD A TOPY OF JUDGE WEINSTEIN'S
OPINION.) .

MORE THAN ANYTHING ELSE, THE COURT WAS CONVINCED BY
THE EVIDENCE AT THE TRIAL THAT IT WOULD BE INAPPROPRIATE
T0 USE RICO TO CHALLENGE STATE RATEMAKING PROCEEDINGS.
As JUDGE WEINSTEIN WROTE, “"WHATEVER DOUBT THE COURT
ENTERTAINED BEFORE TRIAL ABOUT THE NEED TO DEFER RATE-
RELATED MATTERS TO THE PUBLIC SERVICE COMMISSION WAS PUT
TO REST BY THE EVIDENCE BOTH SIDES HAD TO PRESENT TO THE
JURY," . AFTER HEARING WEEKS UPON WEEKS OF HIGHLY
TECHNICAL TESTIMONY ABOUT STATE UTILITY RATEMAKING, THE
COURT WISELY CONCLUDED THAT THE PURPOSE OF PLAINTIFFS'
RICO AcTION WAS TO ASK A FEDERAL JURY TO RESET STATE
ELECTRIC UTILITY RATES -~ IN EFFECT TO SIT ‘IN THE PLACE
oF THE NEW. YORK STATE PUBLIC SERVICE COMMISSION.

JubGe WEINSTEIN'S opInNIoN IN Surrork v. LILCO
DETAILS THE INTERRELATED PROBLEMS ASSOCIATED WITH
ALLOWING A FEDERAL JURY TO REVIEW THE DECISIONS OF A
STATE RATEMAKING AGENCY. THE STATE AGENCY MAKES ITS
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DETERMINATIONS IN ACCORDANCE WITH AN ELABORATE PUBLIC
PROCEDURE ESTABLISHED BY STATE LAW. THE AGENCY RELIES
ON AN EXPERT STAFF AS WELL AS ITS OWN EXPERIENCE IN
SETTING UTILITY RATES. -AS THE (OURT POINTED OUT,
BECAUSE OF THE TECHNICAL NATGRE OF RATEMAKING, FEDERAL’
COURTS HAVE HISTORICALLY SHOWN GREAT DEFERENCE TO STATE
RATEMAKING AGENCIES. THIS DEFERENCE KAS FOUND
EXPRESSION IN VARIOUS WELL-ESTABLISHED LEGAL PRINCIPLES
. SUCH AS THE DOCTRINE OF "PRIMARY JURISDICTION," -
"ABSTENTION" AND THE CONCEPT OF "OUR FEDERALISM" AS
ARTICULATED IN SucH SUPREME COURT CASES AS YOUNGER V.
Hagrzs, 401 U.S. 37 (1971). ALLOWING THE USE OF THE
FEDERAL CIVIL RICO STATUTE TO REVIEW THE PROCEDURES OF
STATE AGENCIES AND CHALLENGE THEIR DECISIONS WOULD
UNDERMINE, AND COULD EVEN DESTROY, STATE REGULATORY
SCHEMES. THIS IS PARTICULARLY ‘TRUE UNDER THE CIvIL RICO
STATUTE, BECAUSE THE POSSIBILITY OF JREBLE DAMAGES LURES
MANY DISSATISFIED PARTIES INTO FEDERAL COURT, REGARDLESS
OF THE AVAILABILITY OF MORE APPROPRIATE STATE FORUMS,
EXPANSION OF FEDERAL JURISDICTION THROUGH PRIVATE PARTY
cIvii RICO ACTIONS THREATENS LONGSTANDING LEGAL
PRINCIPLES AND THE UNDERLYING COMITY BETWEEN STATE AND
FEDERAL GOVERNMENTS.

GIVEN THIS POTENTIAL FOR LEGAL MAYHEM IN THE FORM
OF FEDERAL INCURSION INTO STATE REGULATORY ACTIVITIES,
JUDGE WEINSTEIN CAREFULLY EXAMINED THE RICO STATUTE AND
ITS LEGISLATIVE HISTORY FOR CLEAR EVIDENCE OF CONGRESS’
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INTENT TO ALTER THE STATE-FEDERAL'BALANCE.> AFTER
REVIEWING THE LANGUAGE OF THE STATUTE AND THE LIMITED
LEGISLATIVE HISTORY OF ITS CIVIL REMEDY PROVISION, THE' -
COURT CONCLUDED THAT THERE WAS NO EVIDENCE THAT CONGRESS
INTENDED THAT THE RICO STATUTE SHOULD HAVE SUCH A
DRAMATIC EFFECT ON TRADITIONAL NOTIONS OF FEDERALISM.

IN THE ABSENCE OF A CLEAR EXPRESSION OF CONGRESSIONAL
INTENT, JUDGE WEINSTEIN CONCLUDED THAT CONGRESS NEVER
INTENDED, AND THE FEDERAL COURTS SHOULD NOT ALLOW, THE
RICO STATUTE TO WORK A DE FACTO PREEMPTION OF' POWERS
THAT RIGHTFULLY BELONG TO THE STATES. DRAWING ON THE
CONSTITUTIONALLY-BASED BALANCE OF POWERS BETWEEN THE
STATE AND FEDERAL GOVERNMENTS, THE COURT DETERMINED THAT
PLAINTIFFS' ALLEGATIONS AGAINST LILCO pID NOT STATE A
CAUSE OF ACTION UNDER' cxviL RICO. Mr. CHAIRMAN, MY
FIRST-HAND EXPERIENCE WITH THIS EXTRAORDINARY STATUTE
CONVINCES ME THAT CHANGES IN THE civiL RICO raw AREe
NECESSARY. RICO cLAIMS ARE NOW SO FAR-REACHING AS TO
UNDERCUT THE BASIC BALANCE BETWEEN STATE AND FEDERAL
JURISDICTION. JUDGE WEINSTEIN'S DECISION PREVENTED SUCH
EXPANSION IN THIS ONE CASE. HOWEVER, CONGRESS SHOULD
NCW ACT AND ADOPT AMENDMENTS THAT RESTRICT THE
APPLICABILITY OF THE CIVIL RICO STATUTE.

Mr. CHAIrMAN, THE RICO REFORM LEGISLATION
INTRODUCED IN THIS CoNGRESS, $.438 anp H.R.1046,
PROPOSES SIGNIFICANT IMPROVEMENTS IN THE APPLICATION OF
cxviL RICO. THE CHANGES IN THE AVAILABILITY OF TREBLE
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DAMAGES WILL GO FAR IN PROTECTING THE ALL-IMPORTANT
BALANCE BETWEEN STATE AND FEDERAL POWERS BY MAKING CIVIL
RICO LESS INVITING IN GARDEN VARIETY COMMERCIAL
DISPUTES. 1IN ADDITION TO THESE CHANGES, I WOULD SUGGEST
THAT WITHOUT THREATENING THE POSITIVE AND USEFUL
ELEMENTS OF THE RICO sTATUTE, THE COMMITTEE MIGHT ALSO
CONSIDER LANGUAGE THAT WOULD PREVENT THE USE OF CIVIL
RICO As A VEHICLE FOR CHALLENGING THE DECISIONS OF STATE
REGULATORY- AND RATEMAKING AGENCIES. ' THE LANGUAGE I Am
SUGGESTING WOULDP PROVIDE IMPORTANT -PROTECTIONS FOR THE
HISTORICAL NOTION OF FEDERALISM,

As MEMBERS OF THIS COMMITTEE KNOW, OVER THE PAST
TWO DECADES THERE HAS BEEN A MAJOR DEBATE CONCERNING THE
SCOPE OF THE CIVIL RICO LAW. A LEGISLATIVE RECORD HAS
REEN DEVELOPED OVER THE PAST FEW YEARS WHICH I BELIEVE
DEMONSTRATES THE NEED FOR AMENDMENT OF THE STATUTE. THE
BILL BEFORE THIS COMMITTEE IS AN APPROPRIATE VEHICLE FOR
ACCOMPLISHING THIS IMPORTANT GOAL. o

I AGAIN THANK THE COMMITTEE FOR THZ.OPPORTUNITY TO
APPEAR HERE TODAY, AND WILL BE PLEASED TO ANSWER ANY
QUESTIONS. ‘
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I. PROCEDURAL BACKGROUND

suffolk County alleges that the Longﬁlsland Lighting
Company (LILCO) and its former managers have repeatediy lied to
the New York Public Service Commission (PSC) in order to obtain
the highek‘electric rates needed to build the Shoreham Nuclear
Power Facility (shoreham). It brings this suit under the
Racketeer Influenced and Corrupt Organizations Act (RICO); 18
U.S.C. §§ 1961 et seq.

. The uncertainties raised by this litigation have
compounded the serious economic and energy problems facing
miliions of people in New York City, Nassau and Suffolk
Counties, The welfare of Long Island residents is threatened
by doubts about LILCO's continued capacity to supply necessary
electric power at affordable rates.

suffolk, with five individuals and one business
corporation, o;iginally brought this suit as a class action on
behalf of itself and a class of over one’million present and
former LILCO rateéayers. Because of Suffolk's iongstanding
opposition to the opening of Shoreham and:its entanglement with
LILCO in various other pending litigations, Suffolk and its
attorneys could not adeéuately represent the interests of the’

class. See F.Supp (E.D.N,Y, 1988) (September 6,
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1989).¢kSuffolk's claims were severed from those of the class
for ;ﬁe purposes of the impending trial.

“ After a two month juéy trial, Suffolk obtained a-
verdict in its favor on some:of its RICO claims. It was
awqrded damages by the jury which, when trebled as is required
under the RICO statute, totaled some 22,9 million d;llars;
Following the verdict, LILCO moved for trial of a previously
severed equitable defense to Suffolk's c%gims. That defense i§
dismissed for the reasons described below in Part II.

LILCO has also moved for judgment notwithstanding the
verdict or in the alternative a new trial. The motion for
judgment notwithstanding thé verdict is granted,‘and the new
trial motion is conditionally denied, for the reasons stated

below in Park III.
II.k EQUITABLE DEFENSE AND FIRST AMENDMENT

LILCO claims that Suffolk's unremitting oppoéition to
the opening of Shoreham has capsed far more damage to LILCO
than the jury found Suffolk had suffered because of LILCO'S
alleged fraud on the PSC. This equitable defense is triable
without a jury. The court has now Héard the witnesses and
received documents bearing on this issue. It makes the

following findings:
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After many years of encouraging LILCO to build
shéreham to reduce Long Island's total dependence on foreign
oil for its power and to take advantage »f lower costs for
nuclear fuel, Suffolk reversed its policy. Beginning in the
early 1980's it became an implacable foe of Shoreham. At the
local, state and national 1eve1§ it has successfully fought to
prevent Shoreham from producing the 800 megawatts the plant hasg
been capable of generating. In addition to advocacy before the.

'state legislature and state and federal %dministtative bodies,
Suffolk's refusal to cooperate in providing emergency ‘
procedures for dealing with a possible nuclear accident has
blocked LILCO fﬁom using Shorehanm,

suffolk's opposition to Shoreham was based on a bona

t fide concern for, and by, its residents over the safety of the

\plant. Similar good faith misgivings over the hazards of
nuclear power on Long Island have motivated the Governor and
various state departments and legislators to seek Shoreham's
closing. ;

The evidence demonstrated that, had Suffolk and the
state cooperated with LILCO, Shoreham would now be in operation
and LILCO and its shareholders (and possibly its ratepayers)

_ would be in a more favorable economic position. The cost to

LILCO and others of Suffolk's and the state's change of views



regarding Shoreham cannot be precisely measured. It can
reasonably be estimated as at least in hﬂe hun&reds of millions
of dollars. ‘ o

' Nevertheless, the equitable defense must be
dismissed., Suffolk had, and has, a constitutional right under
the First Amendment to speak and act in opposition to
*Shoreham.‘ It; view that Shoreham represents a danger to
Suffolk residénts may be expressed in exercising its power to
petition any agency of government including the legislature,
administrative agencies and the courts, It can, if it wishes,
enact its owﬁ local legislation and exercise its own police
powers when expressing its policy so long as its action is in
conformity with state and federal limitations. No prcof of a
violation of any state or federal limits on Suffolk's power has
been shown.

A municipal corporation, like any corporation, is

protected undér the First Amendment 4in the same manner as an

individual., See First Nat'l Bank of Bostoh v, Belloéki,‘435

U.S. 765, 776-84 (1978). The right to petition administrative

agencies is a basic First amendment right. See,he. .y

California Motor Transp. Co. V. Trucking Uniimited, 404 U.S,
508, 510 (1972); Franchise Realty Intetsté&e Corb} V. Sanf

Francisco Local Joiht Executive Bd. of Culinary Workers,\542

F.2d 1076 (9th Cir. 1976), cert. denied, 430 U.S. 940 (1977).
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I% follows that plaintiff’s activities before the
United States Nuclear Regulatory Commission (NRC) are
privileged agaiﬁgt claims by defendants that suffolk improperly
delayed the Shoreham licensing proceedings. SBee, e.9., Bastern

R.R. Presjidents Conference v. Noerr Motor Preight, 365 u,S. 127

(1961); Gorman Towers, Inc. V. Bogoslavsky, 626 F.2d 607, 615

(8th cir. 1980). The Noerr~Pennington doctrine, protecting the

right of a party to oppose its adversaries before
" administrative agencies, is applicable. See, e.49., Southern

Pac. Communications Co. v. American Tel, and Tel. Co., 556

F.Supp. 825, 881 (D.D.C. 1982), aff'd, 740 F.2d 980 (D.C.Cir.
1984), 93554 denied, 470 U.S. 1005 (1985). No damages may be
recovered that arise from Suffolk's exercise of its
constitutional right to oppose Shoreham's operation.

suffolk's right has already been recognized in related
litigation involving Shoreham. 1In 1984 LILCO was granted leave
to intervene as a plaintiff in a federal suit filed by a
not-for-profit corporation, and five of .its members, a§ainst

Suffolk. Citizens For An Orderly Energy Policy, Inc. V. County

of suffolk, 604 F.Supp. 1084, 1087-88 (E.D.N.Y. 1985), aff'd,
813 F.24 570 (2d Cir. 1387). LILCO alleged that Suffolk's lack
of participation in emergency evacuation planning "may result

in a denial of an operating license for Shoreham and spell
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financial doom and bankruptcy for the company." 604 F.Supp. at
1087. The district court dismissed LILCO's claim for damages,
noting that

the NRc/alone has the power to decide whether the

license will be granted. [Suffolk's] actions in

seeking "to influence the NRC's decision are not in and
of themselves an unlawful lnterfe:ence with,the
licensing process.
_Id., 604 F,Supp. at 1096. The Second Circuit a‘ffitmed. 813
F.2d 570 (24 cir. 1987).

LILCO may possibly have a claim for breach-of contract
againét Suffolk because of the latter's alleged failure to
comply with an agreement to cooperaté in evacuation
procedures. That issue is being litigated in a pending state
casg. All pendent and related state claims were dismissed in
thiS?RICO action.

\ Suffolk's motion to dismiss LILCO's equitable defense

is granted.
III. SUFFOLK COUNTY'S CLAIMS

A. Motions for Judgement Notwithstanding the Verdict and a New

Trial

LILCO has moved to dismiss the complaint

notwithstanding the verdict of the jury. It moves in the



alternative for a new trial. Various factual and legal grounds

are advanced by LILCO ip support of its motions:
1. Sufficiency of the Evidence

LILCO challenges a number of the jury's factual
determinations. It claims no reasonable jury could tave
concluded that defendants had the requisite intent to defraud.
It argues that defendants' alleged, misrepresentations could not
have caused any injury to Suffolk beciuse the PSC did not rely
on the alleged misrepresentations in deciding to grant rate
increases, there was no evidence that the rates paid by Suffolk
would have been lower absent ‘the alleged fraud, and the
ratemaking techniques employed by the PSC, ‘even if influenced
by the defendants' alleged fraud, will ultimately provide an
aggregate :benefit to 'ratepayers, including suffolk. LILCO also
asserts that the evidence shows the County's claim with regard
to the 1977-78 rate case was barred by the statute of '
limitations and that the evidence failed to establish the
elements of a RICO claim,

Deference to the jury's conclusions is required by the
Seventh Amendment to the Constitution, guaranteeing the right

to a jury trial. Here the jury apparently followed the court's
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instructions. The jury's verdict was supportable on its view
of the facts and the credibility of the witnesses.

In many respects the court does not disagree with the
~jury'é determinations, There was sufficient evidence to
support the conclusion that defendants' alleged
misrepresentations have injured Suffolk, The jury was not
Pnreasonable in deciding that.suffolk neithe# knew nor should
have known of the defendants' alleged fraud in the 1977-78 rate
case prior to the four year limitations period that governs

RICO claims. See Agency Holding Corp. v. Malley-Duff & Assoc.;

483 U.S. 143 (1987); Bankers Trust C6. v. Rhoades, 859 F.Zd
1096 (2d cir. 1988). Nor can it be said theé evidence failed to
establish the elements of a RICO c¢laim. In this regard it
“isould be noted that, with the hindsight provided by the Second

Circuit's recent en banc decisions in United States v.

Indelicato, 865 F.2d 1370 (2d cir. 1989), and Beauford v.
Helmsley, 865 F.2d 1386 {24 cir. 1989), decided after thé
verdict here, this court's charge to the jury concerning tﬁé“
elements of a RICO violation were, if anything, overly ,
favorable to LILCO. .

The court does not agree with the Jjury's conclusion
that the defendants intended to commit fraud. ‘The court's

conclusion is that LILCO's estimates of the time needed to
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complete Shoreham were made in good faith, but based on
{pisplaced optimism, lack ¢f nuclear experience and events
‘Séyond its control. A:ter the plant was begun, Three Mile
Island and other nuclear events caused the NRC to substantially
increase the safety requirements for nuclear plants. These
stringent new protections required huge new expenditures of
money and time. The breakdown of Shoreham's emeréency diesel
generators and other impediments to operation sSeem. less the
tesu1;~of fraud than of incompetence and inexperience on the .
part of LILCO and its subcontractors. LILCO appearS to the
court to havelmade managerial judgments which, in retrospect,
were unsound, but no fraud seems to have been intended. »
Nonetheless, while the evidence of fraud by LILCO and
those associated with it seemed to the court ko be
insubstantial and unconvincing, this is an insufficient basis
on which to set aside the verdict and grant judgment for
defendants pursuant to Rule 50(b). The jury was entitled to
its cwh;view, and LILCO bears a heavy burden in its motion for
judgment notwithstandipg the verdict. The motion for judgment
NOV may be granted "only if the evidence, viewed in the light
most favorable to [suffoik] without considering credibility or
weight, reasonably permits only a conclusion in [LILCO's]

favor." Sirota v, Solitron Devices, Inc., 673 F.2d 566, 573

(24 cir.), cert. denied, 459 U.S. 838 (1982) (citing cases).
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Here that burden has not been &et. Despite theuéourt's\view-of
the evidence, it cannot be saié that the jury was unceasonable
in taking a contrary view., Thus the»mbtion to set aside the
verdict for a failure 6f proof must be deniéd.<

Although the standard for granting a new trial for a
failure of proof is less stringent than that for judgment Nov
-under Rule 50 of the Federal Rulesyof Civil Rﬁoce@ure, *[ilt is
well settled that a trial judge's disagreement with the jury's
verdict is not sufficient reason to grant a new rrial." Mallis

v. Bankers Trust Co., 717 F.2d §83, 691 (24 cir. 1983) (citing

cases). Even when the trial judge has "characteriz[ed) the
evidence against [the prevailing party] as"overwhelming" and
the evidence in favor as "'‘extremely thin and tenuous,'" there
is no requirement that a new trial be granted. Compton v,
Luckenbach Qverseas Corp., 425 F.2d4 1130, 1133 (2d Cir.), cert,

denied, 400 U.S, %16 (1970). Rather, a new trial is warranted
only when "it is quite clear that the jury has reached a
seriously erroneous résult' or for other reasons there has been

a "miscarriage of justice.®" Bevevino v. Saydjari, 574 F.2d

676, 684 (2d cir, 1978). While the court does not share the
jury's view that fraud was intended, it cannot be said the
jury's determination is "seriously erroneous” or thete,has.bggn
a "miscarriage of justice.” Thus LILCO's motion for a new

trial pursuant to Rule 59 of the Federal Rules of Civil
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Procedure oh the grounds of a failure of proof must be denied:
as well, ;

The same considﬁrations‘as‘wa:fant denial of a new
trial lead the court to deny a conditional"retrial pursuant to
Rule 50(¢)(l) of the Federal Rules of CIVii Procédure. As
indicated below 'in Part III B., & motion for judgment ‘
notwithstanding the verdict is being granted pursuant to Rule
50(b) of the Federal Rules of Civil Procedure since the case is
being dismissed. In general, new trials after appeal should be
avoidéd where there has been no miscarriage of justice. See 9
C. Wright, A. Miller & E. Kane, Federal Practice & Procedure:

civil §2539, n. 75 (1971).
2.  Fes Judicata

LILCO also argues that the verdict should be‘set aside
because the doctrine of res judicakta bars Suffolk's RICO claims
in this case. There are two prior actions upon which LILCO
relies, The first is the Shoreham Prudence Proceeding, which
was conducted by the PSCyfrom-1979 to 1985 to determine whether
the costs of building Shoreham were prudently incuired.‘k
suffolk was an intervenor against LILCO in that prqceedyﬁg.

The second is a suit brought against LILCO by Suffolk in state
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court in 1982 challenging-various aspects of the Shoreham
construction, The suit was removed to federal court and
Subsequently the County's claimsvwere dismissed on

‘jurisdictional grounds., County of Suffelk v. Long Island

Lighting Co., 554 P.Supp. 399 (E.D.N.Y. 1983), aff'd, 728 F.2d
52 (2d Cir. 1984). LILCO contends that Suffolk's RICO claimé
are barred by res judicata because they arise out of the same
transaction or series of transactions that were the subject of

these prior proceedings, relying upon Q'Brien v, City of

Syracuse, 54 N.Y.2d 353, 445 N.Y.S.2d 687, 429 N.E.2d 1158
(1981). E ‘
LILCO's argument is not persuasive, O'Brien-is<not
applicable. Res judicata doesynot épply if the prior
adjudicatory body lacked subjeét(matter jurisdiction over the

claims asserted in the later action. See Cullen v. Margiotta,

811 F.2d 698 (2d Cir.), aff'd sub nom. Nassau County Republican

comm. v. Cullen, 107 S.Gt. 3266.(1987) (citing cases and

authorities, and holding that prior state proceeding was no bar
to later assertion of RICO claim in federal court). Although

it has recently been held that New York courts may entertain

~ RICO claims, Simpson Elec. Corp. V. Leucadia, Inc., 72 N.Y.24
450, 534 N.¥.S.2d 152, 530 N.E.2d 860 (1988), the PSC has no

jurisdiétion to try a RICO claim as such, although it may °
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‘consider the frdud of a public utility in setting rates., See
N«¥., Public Service‘Law §§ 5, 22, 66(5) and {12), 71, and 72

(prescribing powers of P5C); City of New.York v. New York Pub,

Serv. Comm’n, 53 A.D.2d 164, 385 N.Y.S.2d 634, 635 (3d Dep't
1976), aff'd, 42 N.¥.2d 916, 397 N.Y.S.2d 1005 (1977) (BSC has
only those powers conferred to it by statute); authorities

“ cited infra at section III B, :No findings with respect to
Vfraud were made in the Shoreham Prudence ?roceedings. They
cannot act as a bar to Suffolk's claims in this litigation.
Moreover, thé jurykconcluded that LILCO committed fraud in a
Shoreham Prudénce Proceeding itself. Res judicata does not

apply to judgments obtained by fraud. Commissioner of Internal

Revenue Se;vice v. Sunnen, 333 U.S. 591, 597 (1948); McCarty v.

First of Georgia Ins., 713 F,2d 609, 612-13 (l0th cir., 1983);

see giig Restatement -(2d4) of Judgments §26 comment j (1982).

As for the prior action in federal court, Suffolk's .
various state common law claims, upon which that’action was
based, were dismissed on procedural grounds rather thah on the
merits on January 14, 1983. Here the -jury determined that,
suffolk neither knew nor should have known of LILCO's aliéged
frauds prior to March 3, 1983, Moreover, the jury concluded
that LILCO had committed fraud during the 1983-84 rate case and

again in the Shoreham Piudence‘Proceeding in 1984.  These
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frauds, if they existed at all, formed part of the ‘?atte:n of
racketeering activity® found by the jury, see 18 U.S.C,
§1961(5), but 6ccuzred,aft@: Suffolk’s earlier suit against
LILCO had been dismisséd. In such circumstances it cannot be
argued that because of Suffolk's failure to bring a RICO claim
against LILCO in the 1982 action, res judicata opérétes to bar

the assertion of a RICO claim in this action. Cf. Lawlor v.

~National Screen Service Corp., 349 U.S. 322, 326-28 (1955)
(although plaintiff's antitrust claims in an earlier suit were
dismissed, res judicata did not bar later antitrust action
*based on essentially the same course of wrongful conduct®

where new violations were alleged).
3. Primary Jurisdiction

' Finally LILCO argues that Suffolk's ﬁICO claims should
be stayed or disﬁissed pursuant to the doctrine of primary
jurisdiction.. Under this. doctrine, issues wiﬁhin theAspecial
expertise of an administrative agency should be decided by the
agency rather than a court, The doctrine is discussed at
length in the f6llowing section of this memorandum. In light
‘of the conclusion that RICO does not apply'to this case, the

court need not decide whether thé primary jurisdiction
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doctrine, by itself, is a sufficient basis for a stay or
dismissal of this action. '
: &or the foregoing reasons, LILCO'S motions for a new

trial are denied.

B. Application of RICO

This does not end th§ matter. After trial. the
defendant may move for what amounts to Aelayed summary Jjudgment
in the form of a motion for judgment notwitlistanding the
‘verdict.  Rule 50, Federal Rules of Civil Procedure; DeRosa V.

Remington Arms Co., 509 F.Supp. 762.(E,D.NuY. 1981).

Prior to the trial the court, based on RICO precedent,

was of the view that the federal RICO statute took precedence
over state. rate-regulating policy.  What the trial proved
almost beyond peradventure was that RICO cannot, and should

not, be applied in a case such as this:tc permit a federal jury

in a civil case to second guess the ratemaking authority of the

state., 1In effect, the jury was asked to retrocactively reset
the electric rates previously fixed by the PSC with its staff
of hundreds of technicians working in such arcane fields as
utility ratemaking, marketing of utility securities, taxation,

‘economics, generating plant construction, and power grids. PSC
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decisions affect generating cépacity needed to ensure a supply
of power sufficient to meet geak demands and emergency
breakdowns of equipment, The rates it sets affect not only the
particular utilities before it but the welfare of the entire
state's population because of interrelations between generators
and financing resources all over the state, in surrounding
states and in Canada.

The "major purpose" of the RICO statute was to help
block the criminal predations of organized crime upqﬁi

legitimate businesses, United States v. Turkette, 452 U.S.

576, 591 (1981). With almost no legislative debate or. comment,
it was extended as an afterthought to civil cases to encourage
private suits as a supplement tc the efforts of federal law

enforcement agencies., See Sedima, S.P.R.L. V. Imrex Co., 473

u.s. 479, 507, 516-20 (1985)(marshall, J., dissenting)
(describing legislative history of RICO'S cxvil remedy
provision, 18 U.S.C. § 1964(c)). See also D. Smith and T.
Reed, Civil Rico,-%1.01 (1987). The great breadth of its
predicate offenées, principally mail and wire fraud, has
permitted the statute in-its civil aspects to be broadly
construed to cover a widé variety of fraudulent schemes.

Sedima, 473 U.8. at 500. See, é.g., Beauford v. Helmsley, 865

F.2d 1386 (24 cir. 1989) (applying RICO to alleged fraudulent
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condominium apartment conversion scheme); Haroco v. American

Nat'l Bank & Trust Co. of Chicago, 747 F,2d 384 (7th Cir.

1984), aff'd, 473 U.S. 606 (1985) (RICO claim stated where bank
alleged to have charyed interest rates in excess of loan
agreement). AS a result, the Supreme Court has recognized that
RICO is ®“evolving 'into something quite different from the
original 'conception of its enactors." Sedima, 473 U.S. at
500, i 3

That congtéés has the power under the Necessary and
Proper, the Suprehacy and the Interstate Commerce clauses of
the Cornstitution to impinge on states' powers to regulate
utilities is assumed. And that Congress was aware of fears the

RICO’statute might alter the federal-state balance in some

respects is apparent., United States v. Turkette, 452 U.S. 576,

586-~87 (1981). WNevertheless, no case, no language of the

statute and no congressional finding has dembnstrated that

Congress and the President intended to overturn all federal

doctrine and juriéprudence in federaliziﬁg the law of”torts

under RICO., Sedima, 473 U,S. at 507 (Marshali/ Jer

dissenting). As Professors Hart and Wechsler have observed,
{£lederal legislation, on the whole, has been :
conceived and drafted on an ad hoc basis to accomplish
limited objectives. . It builds upon legal

relationships established by the states, altering or
supplanting them only so far as necessary for the
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special purpose. cCongress acts, in short, against the
background of the total corpus juris of the states in

much the way that a state legislature acts against the
background of the common iaw, assumed t