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U.S. Depariment of Education Responds to Campus
Security and Privacy Act Questions

The Final Regulations for the Crime
Awareness and Campus Security Act of
1990 were published in the Federal Reg-
ister on-April 29, 1994. As noted in CLE/
(July/August and September/October
1994), the Final Regulations raised some
new questions regarding the interpreta-
tion of reporting standards and appeared
to contain some technical errors. The
Final Regulations for the amendments
to the Family Educational Rights and
Privacy Act which pertain to campus law
enforcement unit records were pub-
lished in the Federai Register on Janu-
ary 17, 1995 (see CLEJ, March/April
1995). Although more concise and less
controversial than the Campus Security
Act regulations, the FERPA rules have
also raised some questions of interpre-
tation.

On April 4, 1995, the joint meeting
of IACLEA Regions 3 and 5 held in Char-
lotte, North Carolina included a session
dealing with the recent regulations. The
meeting featured a live one-hour con-
ference call during which Paula
Husselmann and Ellen Campbell of the
U.S. Department of Education fielded
questions. In resp.onse to requests which
had been made via the Region 3 News-
letter and the IACLEA-L e-mail list, sev-
eral individuals had submitted questions
in advance. The conference call allowed
for immediate follow-up and gave those
in attendance the opportunity to ask
about other items of concern, While a
conference call does not take the place
of a Dear Colleague Letter or other for-
mal communication from the Depart-

ment of Education, the responses to the
questions which were raised were none-
theless illustrative of the current inter-
pretation of the regulations. In those
instances where further clarification
seems to be needed, requests of a more
formal nature will be drafted and the
answers received will be communicated
in a future issue of CLEJ.

The following is a synopsis of the
discussion of the major issues which
were raised on April 4:

@O - Will there be a Dear Colleague Let-
ter which will clarify some of the con-
fusion which still exists about the Cam-
pus Security Act, and how will the tech-
nical errors in the Act be addressed?

A - Staff are currently working on a tech-
nical package which will correct all of
the mistakes. I don’t know when it will
be out, but it will be coming and will
become part of the formal record. Iam
hesitant to project any kind of time line
with regulations because the environ-
ment in Washington is changing. The
technical package should not be a big
deal, so it may be out in six months.
With respect to the Dear Colleague Let-
ter which was drafted right after the
Seattle IACLEA conference, it was not
determined to be a high priority piece
and it is now unclear when or if it may
be published. In regard to critical is-
sues where the Final Regulations are
unclear, such as the reporting of statis-
tics, it may be possible to respend to
specific points via e-mail and then the
responses could be published by

IACLEA. That way the answers would
be official and the word could get out
to those who need it.

Q - That brings up a related question
about information dissemination. While
campus law enforcement and security
administrators were specifically included
in the mailing of the Campus Security
Act Final Regulations last spring, many
of us were unaware of the specifics of
the FERPA rules prior to their being re-
printed in the current issue of Campus
Law Enforcement Journal. Is there a way
to ensure that future regulations or a
Dear Colleague Letters reach us? Could
IACLEA provide you with a set of 900
mailing labels?

Continued on page 10
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Security and Privacy Act Questions

Continued from page 9
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A - The FERPA rules were published in
January and took effect on February 15,
s0 we were planning to do a Dear Col-
league Letter addressing the changes and
mail it to all postsecondary institutions
this month. As was mentioned, we are
now unclear about the process which
the Department will follow, but this will
be a much simpler DCL and we would
expect it to come out. We generally
address such mailings to Registrars, but
mailing to IACLEA members as well
should not be a problem.

Q - Could you address the range of pos-
sible penalties if an institution fails to
comply with the regulations, and explain
what the inspection or audit process
entails?

A - The Campus Security Act regulations
are treated the same as other regulations
governing Title IV programs. Structur-
ally, there are 10 regional offices. Based
on a “point” system they do periodic
Program Reviews of institutions in the
process of which they essentially “look
at the books” and determine compliance
or non-compliance. The Department
also responds to complaints. I just got
a letter from a police officer on a cam-
pus who wanted to bring to our atten-
tion the fact that nothing was being done
by the administration at that school. We
are going to be following through on
that. In terms of the penalties, it is re-
ally a judgment call on the part of the
program reviewer. The Secretary real-
izes that to some extent this is a new
area for some schools and that it takes
time to get things up and running and
coordinated. If a school is making a
good faith effort and honest mistakes
occur, they get what we call “technical
assistance” on how to change their pro-

cedures. I am a stickler about seeing
that the program reviewers go back and
check to see if the school made the
changes on the next review, or perhaps
sooner. The penalty will depend upon
the severity of the lack of compliance,
but it can range from a note for the file
to a $25,000 fine or possible termina-
tion, suspension, or limitation of par-
ticipation in Title IV programs. We have
had cases where we have limited, sus-
pended or terminated schools for regu-
latory non-compliance, and we have
assessed fines. You will probably want
to bring that information back to ensure
compliance on the part of other admin-
istrators,

Q - When it comes
to the requirement
to report Hate
Crimes, does there
have to be a spe-
cific Hate Crimes
statistical section in
the campus secu-
rity report?

A - The explana-
tion of how the
Hate Crimes Statis-
tics Act applies to
the Campus Secu-

If a school is making a
good faith effort and
bonest mistakes occur,

they get what we call
“techbnical assistance” on
bow to change their
procedures.

Q - This is more of a comment than a
question. It has been observed that
omitting theft from the list of crimes to
be reported was a mistake since it is by
far the most frequently occurring Part I
crime.

A - In some cases we can propose a
rule without direct law which requires
it. If the Secretary believes it is in the
best interest of the program, he can pro-
pose it for comment and see what the
community thinks. If IACLEA believes
that this should be done with regard to
the reporting of theft offenses, that sug-
gestion should be submitted in writing
and we'll see where it goes from there.
Of course, if Congress were to amend
the law we would
then have to
amend the regula-
tions.

Q - Well, that re-
lates to what must
be the most fre-
quently asked
question about
the Final Regula-
tions; what is the
real definition of
“campus security
authorities” and

rity Act is one of
those areas of the
Final Regulations where a technical cor-
rection needs to be made. Only Hate
Crimes involving the offenses of mur-
der, forcible and non-forcible sex of-
fenses, and aggravated assault need be
reported. This can be done with an as-
terisk and a footnote, it does not require
a whole statistical section.

how does that af-
fect the crime sta-
tistics that have to be reported? There
is a lot of ambiguity because the statute
used the term “campus security authori-
ties" in association with the phrase “or
local police agencies” in two places,
when it itemized the crime statistics
which had to be reported for a 3-year
period and when it addressed the issue
of timely notice. In the Final Regulations,
Continued on page 34
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Security and Privacy Act Questions

Continued from page 10

the term “campus security authorities”
appears only in relation to the timely
notice provision. This has resulted in a
lot of questions about just who is in-
cluded in the broader group of “officials”
who must supply statistics for the 3-year
report.

A - This where the regulations truly
cause confusion
and is an area
where I would re-
ally like to be
able to give you
something official
for dissemination
because it is one
of the most im-
portant pieces of
the draft Dear
Colleague Letter.
People call fre-
quently asking
for clarification
about how the Fi-
nal Regulations
differ from the
Proposed Regula-

Perbaps it needs to be

made clearer that
reporting involves a
Judgement call on the
part of the campus
police. . . it would seem
that if yor are not able
to investigate it then you
don’t bave a crime for
reporting purposes.

ply to crime reporting under the UCR
system. In fact there is a very clear ex-
planation of the obligation of other ad-
ministrators who become aware of crime
not to try to determine authoritatively
on their own that the crime took place,
but rather to inform the appropriate law
enforcement professionals so that they
could conduct an
investigation, isn’t
that correct?

A - That's right.

Q -Ifasthelawen-
forcement profes-
sionals on campus
all we receive from
other individuals is
“a list of numbers at
the end of the year,
how can we possi-
bly determine if
those are valid
numbers or not?

A - It isn't the best
of systems, that is

tions in this re-
gard. Essentially,
virtually anyone who knows of a crime
must report that crime to the institution’s
representatives for inclusion in the sta-
tistics for that year, with no name in-
volved. This was a change which was
made at the eleventh hour in response
to pressure from the community and was
intended to protect the privacy rights of
victims while encouraging the report-
ing of crimes. The campus security au-
thority definition excludes “real” coun-
selors, so that they would not have to
send out a timely warning unless the
school believes that it is imperative to
do so, in which case the institution
should not use FERPA as an excuse for
keeping the crime covered up. On the
other hand, the counselor would have
to release the crime statistic for the an-
nual report.

Q - That raises some other questions.
There are a couple of places in the com-
mentary that was published with the
Final Regulations where specific refer-
ence is made to the standards that ap-

for sure. How else
can this be handled and still achieve the
same intent?

Q - The statute specifically incorporated
the UCR standards and the commentary
preceding the Final Regulations empha-
sized that it is the law enforcement pro-
fessionals who are expected to deter-
mine that the UCR crime definitions are
met, otherwise the case may be classi-
fied as unfounded and the statistic not
reported. Cases of anonymous report-
ing raise some serious questions, par-
ticularly since many of us have learned
from talking with counselors on our own
campuses that they don't routinely com-
pare notes among themselves. A victim
may talk to several contact persons,
none of whom are trained in crime in-
vestigation. They may not even inquire
as to the location of the incident, so
where is the quality control in any sta-
tistics which they may provide? How
can a proper determination be made if
the only thing which is provided to the
law enforcement authorities is a set of
numbers?

A - That is a serious problem, especially

if a fundamental requirement under the
UCR is that you have a reporting per-
son, victim, complainant, or whatever.
Certainly the intent was not to create
this kind of problem for schools, and
we would welcome IACLEA’s help in
resolving this. Perhaps it needs to be
made clearer that reporting involves a
judgment call on the part of the campus
police. I have to be careful not to have
this become a Dear Colleague Letter
which is not a Dear Colleague Letter,
but there are obviously some serious
problems here. Please lay the issues out
in writing and we'll see how we can
resolve them. In the interim, it would
seem that if you are not able to investi-
gate it then you don't have a crime for
reporting purposes.

Q - Here is another question which re-
lates specifically to the timely warning
issue. What does a counselor do upon
being notified of a potentially violent
situation? Aren’t there emergency ex-
ceptions to FERPA that allow counse-
lors to do whatever they have to pro-
tect someone if they become aware of
a specific threat?

A - That is correct. Under FERPA you
can disclose information for health and
safety reasons. What you are talking
about we would consider to be proper
disclosure.

Q - 1 think that in most of our discus-
sions we have been assuming that the
institution’s statement of security poli-
cies says that crimes should be reported
to the campus police. Would it be cor-
rect to say that a campus need say no
more than this, and that there is no re-
quirement to identify multiple on-cam-
pus reporting sites?

A - Yes, that is an institutional decision.
It can just be the police.

Q - What happens if a campus does
choose to identify multiple offices where
persons can go to report crimes? If a
student is a victim of sexual assault and
she decides to report it only to the Dean

Continued on page 35
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