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DRUG TESTING AND 
THE DRUG-FREE WORKPLACE: 

A Bibliographic Guide and Reader 

SUMMARY 

Because of the alleged loss of productivity and the potential for damage 
caused by drug-using employees, many employers are turning to drug testing 
in an effort to eliminate drug users from the work force. The tests may 
include pre-employment screening, regularly scheduled testing, and testing on 
demand warranted by accidents or work failures. Public policy issues in drug 
testing include test implementation and standardization, as well as employee 
rights and civil liberties. At least three cases have been heard by the Supreme 
Court and many concerns are still emerging. 

This reader and bibliographic guide has been designed to help Members' 
of Congress and their staff in their efforts to control and monitor the growing 
amount of information on drug testing available from the Congressional 
Research Service and the Library of Congress. Part one presents a selected 
group of articles and aditodals on drug testing; these are drawn form the CRS 
Main Reference files. Part two is a list of related CRS reports. Part three 
is a short bibliography of current articles in the CRR Public Policy Literature 
file. Part four describes the information resources available through the 
Library's automated catalogs. An order fOlm is included so that any of the 
documents mentioned in this guide may be requested for the use of Members 
of Congress and their staff. 
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PART ONE: SELECTED READlNGS ON DRUG TESTING 

These articles and editorials have been drawn from the CRS Main 
Reference files. They have been selected to provide an overview of the policy 
policy issues involved in drug testing in the workplace and to illustrate the 
wide range of opinions on this subject. This material was elected by Peter 
Giordano, Bibliographer, Library Services Division; it was assembled by Ann 
Eschete, Bibiographic Assistant, Library Services Division. 
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Alittle more than six: rnon'ths 
ago the decision whether to 
test employees for drug use

while excruciatingly difficult
was still one over which employers 
had a great deal of control. 

Granted, there were state laws 
that set parameters for companies 
that chose to test workers for drug 
use, and there were court decisions 
that served as a buffer against"test· 
ing abuses. But generally the em· 
ployer was able to decide if drug 
testing-usually through urine 
samples-was the avenue it 
w.mted to take to curb workplace 
drug problems. 

Now, that freedom of choice is 
quickly vanishing-at least for the 
vast number of companies that do 
business with the federal govern· 
ment. 

First, the Dept. of Defense 
(DOD)-which (along with the 
Armed Services) last year granted 
$142 billion in contractS-last Oc· 
tober put in place drug·testing 
rules for itS contractors. A month 
later the Dept. of Transportation 
(DOT) issued its drug·testing 
rules--different, of course:-that 
cover 4 million transportation 
workers in safety or security jobs in 
the private: sector and require five 
types of drug testing. And six 
weeks ago, federal legislation went 
into effect that requires any com· 
pany willia a contract of $25,000 or 
more with the federal government 
to maintain a drug·free workplace. 

Toss in 11 different state laws 
and two city ordinances (San Fran· 
cisco and Berkeley) and yOu get an 
idea of the confusion that sur· 
rounds drug testing. 

"No two laws or regulations are 
the same. That can create inconsis· 
tent requirements and make it im· 

',WHO ,. 
HOW· 

TO 
DRU6':' 
'TEST 

Conflicting 
federal 

government 
rules, state 
laws, and 

court 
decisions 

have 
complicated 

the task. 

By 
Michael A. 
Verespej 

MAY 1, 1989 

possible for empl~rs to adopt a 
single national policy,'! says Garen 
E. Dodge, labor law attorney with 
McGuiness & Williams, Washing· 
ton. For example: 
• DOD regulations give compa· 
nies the authOrity to test appli· 
cantS. DOT rules require if. 
• DOD rules require testing of em· 
ployees in "sensitive positions," 
but leave the extent and criteria to 
the employer's discretion. DOT 
mandates five types of testing in· 
cluding random testing at a 50% 
rate. 
• DOT's rules preempt both state 
laws and labor agreements. DOD's 
don't. 
• The Drug·Free Workplace Act of 
1988 has more than a half·dozen 
requirementS, but the term drug 
testing isn't even mentioned in the 
law. 

And, unfortunately for employ· 
ers, any hope for a quick end to all 
t'!~ confusion was dashed when 
tWO U. S. Supreme Court rulings in 
late March on drug·testing cases 
(involving railroad workers and 
Customs Dept. employees) pro· 
vided employers some guidance, 
but stopped far short of being defi· 
nitive. 

In these tWO cases involving 
public.sector drug testing the 
court O.K.'d testing in post·acci· 
dent investigations, even without 
individualized suspicion. And it 
gave the go·ahead to test workers 
in jobs involving security 0" in 
safety.sensitive jobs. "II is a cue to 
arbitrators that an employer does 
not need individualized suspicion 
to test and that it is O.K. to set up a 
program to deter dnlg use," says 
Mr. Dodge. 

The court also stated un· 
equivocally that, when the govern· 

Reproduced with the permission of Penton/IPC, @ 1989': 67: 67-68, 70, 72-73~ 
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ment requires or even encourages 
private employers to initiate drug 
testing, those private employers 
are acting as an agent of the govern
ment, and constitutional rights 
such as invasion of privacy and 
unlawful search and seizure be
come issues that affect the legality 
of private-sector drug testing. 

But the court qualified both 
deciSions by using phrases such as 
"in the present context" and ob
serving that both government 
agencies "define narrowly and 
specifically tPe circumstances jus
tifying testing." 

The court also left unanswered 
whether it would permit testing of 
workers who have access to classi
fied information or are in positions 
that require a high degree of con
fidence and trust-two key aspects 
of the DOD regUlations-and it 
did not address the highly contro· 
versial issue of random testing-a 
main feature of the DOT regu
lations which has been stayed by a 
district court in San Francisco. 

Neither did the COUrt "delineate 
all the other jobs they would con
strue as safety jobs," or specify the 
scope of jobs where access to clas
sified information could trigger 
drug testing, says Mr. Dodge. 

He adds: "There is still a great 
deal of uncertainty in the middle as 
[0 whom you can test. When you 
get into positions where there are 
no safety·sensitive concerns or se
curity duties involved, the author
ity to [est is less clear." 

"II will be interesting to see hov.' 

far the COUrt will be willing to go if 
the employee being tested is not in 
position to hurt someone," agrees 
labor law attorney John Lewis at 
Arter & Hadden, Cleveland. 
"These decisions are just the be· 
ginning. You're going to see a lot 
more cases (there are currently 44 
pending in federal COUrts alone) in 
order to flesh out the bones rela· 
tive to other occupational posi
tions_" 
. But, unfortunately. untiL that 

time""':'which may ',oe as lorig' as 
three to five years from now-there 
witl be "no lead-pipe cinch way" to 
guarantee that a company's drug 
testing "is legally permissible," 
says Mr. Lewis. 

"There are still too many un
knowns and too many ways in 
which drug testing can be chal
lenged"-both on constitutional 
grounds (when an employer is, in 
effect, acting as an agent of the 
government) and on common-law 
grounds, Mr. Lewis points out. 

What's the best approach for an 
employer? 

M list eJjI8rts recommend that an 
employer assess its situ
ation to see whether there 

is a need for testing because of a 
severe drug problem in the work
piace or a federal-government obli
gation. 

"Before you even consider test
ing," says Mr. Dodge, "you must 
determine whether you have drug 
problems in the workplace, what 
your federal obligation is, what 
your state-law requirements are, 
and how it will appear to your em
ployees." 

Currently, only transportation 
companies and defense contract
ors have an obligation [0 test; there 
are no drug.testing requirements 
for other government contractors. 
The drug-free workplace law says 
only that companies with a govern· 
ment contract of $25,000 or more 
must publish a drug-free work· 
place policy, inform workers of 
that policy, educate them about 
drug abuse, and make a good·faith 
effort to maintain a drug·free work
place. 

Obviously, companies under the 
thumb of DOD and DOT regu· 
lations must adopt programs that at 
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the minimum meet those require
ments. There is far more leewdY for 
other government contractors and 
businesses that are not under any 
federal, state, or locally required 
obligation to test. 

"The first reaction from most 
companies when they hear of the 
drug.free workplace requirements 
is that testing is easy, testing is 
clean, let's do it," says Philip 
Rosen, labor law attorney in the ' 
New York office of Jackson, Lewis, 
Schnitzler 8i 'Krupman: ~'But the. 
intent of the drug-free workplace 
law is not to mandate drug testing, 
but [Q force employers to ask 
themselves tough questions about 
what should be included in a com
prehensive drug-free workplace 
policy. And when companies learn . 
that drug testing is not a require
ment and they start to grasp all the 
personnel ramificatiOns, they shy 
away and try other alternatives 
first." 

Today, most companies that 
don't drug test (except for new job 
applicants) simply have a policy 
that prohibits the use, purchase, 
sale, distribution, or transfer of 
drugs on company premises. 

That's why Donald Woodcock, 
labor attorney with Calfee, Halter 
& Griswold, Cievel:lfld, expects 
that the ultimate impact of the 
drug-free workplace law will be 
more thought-out, comprehensive 
policies, and not necessarily auto
matic drug testing. "Employers 
will amend their programs to add 
education about the dangers of 
drug abuse, to offer employee as
sistance and rehabilitation, and to 
tell employees upfront what the 
penalties are for workplace drug 
use." 

As Arter & Hadden's Mr. Lewis 
exphdns, if there is no requirement 
to test, "the first question an em· 
ployer must ask is, 'Why test?'" He 
suggests that an employer ask 
himself: "Am I in an industry 
where drug use or abuse is preva· 
lent? Can drug use or abuse nega. 
tively impact safety? Can it have a 
disastrous effect on quality? Has 
there been a sizable drop in pro· 
ductivity unexplained by equip· 
ment malfunctions? Has there 
been a rise in workplace theft? 
Ha\'e drug paraphernalia been 

. ' 
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seen with increasing frequency in 
the workplace or parking lot?" 

"Because of the possibility of 
potential lawsuits that erupt in the 
wake of the introduction of drug 
testing, companies should drug 
test only for a very good rewn," 
says Mr. Lewis. "Don't just do it 
because it's fashionable." 

Mr. Woodcock agrees. "The pri· 

mary motivation for testing should 
be to stop a problem in the work
place." And, in Mr. Woodcock's 
experience, that's generally been 
the case. "The majority of firms 
want to avoid drug testing if they 
can," he contends. "They don't 
want to expose themselves to mO- . 
cale problems or litigation." 

Smaller companies are the most 
opposed to testing. "They feel they 
can educate frontline supervisors 
to spot drug problems," says Mr. 
Lewis, "and they are aware that a 
lawsuit can be disastrous." 

A recent Bureau of Labor Statis
tics' {BLS) survey confirms thOose 
suspicions. Only 2.2% of the more 
than 4.2 million workplace estab
lishments with fewer than 50 em· 
ployees have drug-testing pro
grams. (Such workplaces account 
for over 90% of all workplace es
tablishments.) But, because the 
other 318,200 establishments em
ploy 63% of all workers and be
cause dnlg testing increases with 
the' size of employment, 19.6% of 
all U. S. workers-and 42.1% of all 
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manufacturing workers-are em
ployed in companies with drug
testing programs, says the BLS. 

But that clear reluctance--ex· 
cept among larger firms-to drug 
test (unless required) is why Jack
son, Lewis' Mr. Rosen thinks em· 
ployers should hold drug testing in 
teserve 0 and 'use other alternatives 
first. 

What zre some of the options 
available? Employers can conduct 
educational campaigns, tighten 
company rules on drug use, train 
managers in how to detect and deal 
with drug users, handle it as a per· 
formance problem when a worker 
has a drug problem, or-if a situ
liItion is out of control-possibly 
resort to using undercover agents. 

"If an employer hasn't done so 
already," suggests Mr. Lewis, 
"tighten up company and plant 
rules to make it clear that the use of 
drugs is prohibited." 

Adds Mr. Rosen: "Thoroughly 
review existing employment poli
cies and pra; lices regarding work
place drug use, including disci
plinary procedures, employee 
handbooks, supervisory manuals, 
and past praCtices." 

Mr. Lewis also advises that com
panies add a statement that 
"disciplinary procedures for drug 
use can be modified only in writing 
by something signed by a high. 
ranking official of the company." 

The next step: Conduct an edu· 
cational campaign dealing with the 
problems of drug and alcohol 
abuse. 

It's also imperative, says Mr. 
Rosen, that companies "train su
pervisors to deteCt the symptoms of 
drug abuse." Such training, he 
says, should have ~hree compo· 
nents. First, have a policy in place 
so that managers' understand the 
company position on drugs in the 
workplace. Second, have a training 
session for managers in which a 
qualified medical person de· 
scribes how to spot persons with 
substance·abuse problems. Third, 
"do role.playing with managers on 
how [0 handle drug problems and 
what to do when the situation 
comesupo" 

He also suggests that when 
companies have workers with drug 
problems, they first try (0 handle 
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the situation as a job· performance 
problem. 

"Tell the employee what he has 
been doing wrong-and right-on 
the job," says Mr. Rosen. "Ask 
whether there is any reason why his 

. work has not been up to par or why 
he's been late frequently. And tell 
him the company has people who 
can help on a confidential basis." 
An employer, he says, can also refer 
people it suspects to be drug users 
to its medical department to deter· 
mine whether they should con· 
tinue working. 

Some companies even turn to 
undercover agents, says Mr. Rosen. 
An example: One company be· 
came suspicious about a mailroom 
employee with a beeper who was 
always getting beeped and who 
wok extra time to make his deliv. 
er:les. An undercover agent gar· 
nered enough evidence to nail the 
individual as a drug pusher. 

When illternatives don't suc· 
ceed, a company should investi· 
gate the use of drug testing. One 
caveat: Where there's a union 
workforce involved, companies 
have a legal obligation to negotiate. 
with it regarding the parameters of 
the program. 

What's emerging :IS the tWO saf· 
est-and most likely-areas for 
employers to lcst are applicant and 
for·cause testing. The I3LS survey 
found that HS'X. of thc companies 
th:n drug tcSt do so with job :Ippli· 
cants, :tnd that 61% test current 

L ______________ _ 

employees, largely "for cause." 
- Should a company decide to test 
job applicants, there are very few 
legal restrictions, and most of them 
are state laws. In Montana, for ex· 
ample, only llIpplicams for haz· 
ardous work environments or for 
jobs involving s.1fety, security, or 
fiduciary responsibilities can be 
tested. Connecticut requires three 
urinalyses. Vermom requires a ten· 
day wr!lten notice; Minnesota, a 
two·week notice. ' 

"The safest W:ly to test appli· 
cants," says Arter & Hadden's Mr. 
Lewis, "is to set up a written pro· 
gram and notify applicants either 
before or while they fill Out their 
applications, that _part .of the appli. 
cation process is a physical exam 
that includes a drug screen. And by 
making this job application, they 
consent to a drug screen." At that 
point, some applicants wil! simply 
go away. And the test will catch 
many others. At Goodyear Tire & 
Rubber Co., for e:lGmple, nearly 
12% of its job applicants in 1988 
tested positive-61 % for mario 
juana, 18% for cocaine, and 21 % for 
other drugs. 

Wbln I company believes that 
its situation merits drug 
testing, in some fashion, of 

its current employees, that's when 
it needs to brush up on legal prece· 
dents to create a program that not 
only will be effective, but also free 
oClegal entanglements. 

The reason? Although private· 
sector employers are not bound to 
protect constitutional rights, there 
are numerous common· law 
grounds for suing these employers. 
They include defamation of char· 
acter, discrimination, wrongful 
discharge, intentional or negligent 
infliction of emotional distress, or 
negligence in the procedures used 
to test. 

"The public·sector cases have 
taught us a few lessons aboU[ what 
drug·testing procedures employ· 
ers should use," says Mr. Lewis. 
"You need a reputable lab and a 
second test to confirm an initial 
drug screen. And there has to be a 
chain of custody similar to the 
methods lIsed in criminal proce· 
dures," he 5a\'s. 

To wit. the'Supreme Cour! made 
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:t point in the Customs Dept. drug· 
testing decision to praise the pro
cedures that were set up. The de· 
partment, said the court, "sets forth 
procedures for collection and anal· 
ysis of the requisite samples ... 
designed both to ensure against 
adulteration or substitution of 
specimens and to limit the in
trusion on employee priV'dCY, and 
provides that test results may not 

. be turned over ..• without the 
employee's written'consent.'-' 

"Any program needs the five 
es," says Jackson Lewis' Mr. Rosen. 
COlljid(!1ltialit),of testing itself (no 
one observes); cbain of custOdy (to 
ensure thal the right sample is 
tested); confirmation (not just a 
screen, but a gas chromatography/ 
mass spectrometry test); commu· 
nication (with employees); and 
counseling. 

Beyond ~hese basic procedures, 
however, companies must also de· 
termine whom they are going [0 

test, for what reasons, :md what to 
do with the first positive result and 
the first person who refllses to be 
tested. 

Although the first reaction of 
companies is usually that testing is 
most critical for bluecollar work· 
ers, what companies really need [0 

determine is where drug problems 
.can impact safety, says Arter & Had· 
den's Mr. Lewis. 

"A whitecollar employee in a 
safety·sensitive pOSition can do just 
as much damage as a bluecollar 
employee," he says. "The super· 
visor on the dock or the whitecollar 
employee monitoring dials on 
plam equipment-while not cut· 
ting off fingers in a lathe-might 
be subjecting scores of people to 
being impaired." 

BeSides, failure to think through 
who needs [0 be tested can trigger 
discrimination lawsuits. That's es· 
pecially true if a firm decides to test 
a group of employees, for example, 
that is largely black, while a sup· 
port group of employees, largely 
white, goes untested. 

"If a company makes an arbitrary 
judgmem on testing, it would be 
subject (0 a challenge on an em· 
ployment·discrimin:uion charge," 
;Is.~erts Mr. LC\vis, 

For what reasalls should compa· 
nics tcst workers? 

• 

• 
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"Absent any government regu· 
lation, 1 think companies testing 
current employees are looking to 
test for re:lson:lble suspicion and 
when impairment can impact safe· 
ty," says McGuiness & Williams' 
Mr. Dodge. "Thm's what's emerg· 
ing from the courts as O.K. to do," 

By and large. most companies 
avoid random testing. It's almost 
cenain to bring a lawsuit and 
"incur the wrath of workers," says 
Calfee, Halter's Mr. Woodcock. 

'" don't think companies will be 
jumping on the random drug·test· 
ing bandwagon unless there is real 
evidence of widespread abuse," 
such as Dow Chemical Co. experi· 
enced at its Freeport, Tex., opec·.· 
ation in 1987, says Mr. Dodge. 
(Dow instituted random testing-

upheld by an arbitrator in March
in response to the sale and use of 
cocaine by a sizable number of 
machine·shop workers.) "Random 
drug testing is thought of by many 
employers as killing an insect with 
a bazooka," Mr. Dodge observes. 

Employers also need to firmly 
establish what the penalties and 
diScipline will be for drug users, 

"You have to tell employees up· 
front what the penalties are," as· 
serts Jackson, Lewis' Mr. Rosen. 
Some state laws spell out how com· 
panies must discipline first·, sec· 
ond·, and third·time offenders. 
"We recommend a combination of 
diSCipline and rehabilitation, 
heavily weighted toward rehabil
itation:" 

"If your first response is 10 help 

the individual, your company will 
be in a better position to defend its 
policy in court," says Arter & H:ld· 
den's Mr. Lewis. "You'll be much 
safer than the company whose first 
reaction is to fire Ihe individual." 

In addition, he suggests that 
companies "struclure the drug. 
testing program so Ihal the em· 
ployee knows whal the ground 
rules are," and develop safeguards 
to minimize the mosl common 
court challenges: wrongful dis· 
charge, breach of contract, tort 
claims, and defamation of charac· 
ter. 

"To the degree that you can spell 
OUI when and to what extent em· 
ployees will be tested, the greater 
your protection will be," Mr. Lewis 
declares. IW 

KEY STATE DR~G~ ~ESTING REQUIREMENTS 

I Tat Restrictions 

j Requires probable cause " 
Requires reasonable grounds 

Requires reasonable suspicion 

Requires reason to believe 

Permits as part of regularly scheduled physical 

Prohibits random testing 

I Permits random testing for safety.sensitive positions, " 

Regulates pre·emp!o}'ffient testing 

! Practdural Requirelllents 

r'ReqUireS written policy 

I Requires confirmatory test 

v' II 

t' I l~equires state certification of lab 

/.tequ ires privacy during testing process 
~~----~--~--~~--~~--------------r_~r_~r_~~~--~--_+--_+--_r--~--~ 

i Requires chain of custody procedures 
r-
I RI~qllires confidentiality of test results 

r Requires employer establish EAP' 

Port·Test Issues 

l Allowsemployee rebuttal 

: Prohibits discharge for first offense 

I PTCI\'idcs civil remedies 

V ,.' 

, 
t 

v' I"~ .' 
t' v' 

,,' 

" .' ," V " 

.: 
Estahlishes criminal pen:tltics .' I , ' ! 

---------------~--------------------~--+_--~~--_4---i--~·--~---r_~---
_________ '_ I ._.! . 1_ I ., ---
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-Fr::DERAL URINAL YSISi 
PLANS 
STALLED 
A series of successful courtroom 

challenges to the federal government's' 

random drug testing authority places the 

whole workplace testing program in 

question. 

BY CAROL MATLACK J. Michael Walsh of the National Institute on Drug Abuse oversees the 
development and implementation of agency drug testing programs . 

T
he federal government's push for 
mandatory, random drug testing of 
civilian employees has moved to a 
new arena-the courtroom-and 

so far, the government seems to be taking a 
beating. 
. Employees and their unions have won pre
liminary injunctions in federal courthouses 
from Washington to San Francisco, effec
tively stalling a Reagan Administration plan 
to conduct surprise, random urine tests of 
about 345,000 employees in "sensitive" p0-

sitions. (See "The Age 0/ Urinalysis," 
March 1988.) Among 42 agencies covered 
by the pIan, only one, the Office of Personnel 
Management (OPM), has actually started 
testing; 650 of its employees have been sub
ject to random tests since last fall. 

By late january, the courts had temporar
ily blocked testing at the Departments of 
Agriculture, Commerce, Interior, Veterans 
Affairs and justice, as well as the Bureau of 
Prisons and the Immigration and Naturaliza
tion Service. Suits are pending against the 
Health and Human Services Department, 
the Navy, the Executive Office of the Presi
dent, and OPM. Most other agencies have 
not yet issued formal notices to affected em
ployees. the action that generally triggers 
the filing of a suit. 

On the other hand, federal judges have 
allowed testing to continue at a few agencies 
that had started testing before the Adminis
tration plan was announced last May. These 
include the Transportation Department, the 
Secret Service, and the Army, which tests 
some civilians along with active-duty person
nel (Active-duty persoIl1lel in all the military 
services have been subject to random test
ing since the 1970s.) 

"What courts are doing at this point is 
saying 'Let's maintain the status quo until 
we get some guidance,' .. says a Justice De
partment spokesman. The U.S. Supreme 
Court is expected to rule this spring on its 
first major drug testing case involving fed
eral civilian workers. The case involves em
ployees of the U.S. Customs service who 
must submit to drug tests before qualifying 
for promotions. Justice officials hope that a 
strongly worded opinion in their favor will 
remove some of the uncertainty now facing 
agency managers. 

The Bush Administration 
Although Prejdent Bush has not spelled out 
his dmg policies in Qetail, his administration 
appears committed to continuing the Reagan 
dmg testing initiative. J. Michael Walsh. di· 
rector of the Office of Workplace Initiati\'es 

• at the National Institute on Drug Abuse and 
an outspoken advocate of testing, continues 
to oversee agency testing programs. 

Attorney General Richard Thornburgh 
has already signaled strong support for fed
eral employee testing by appearing in person 
before the Supreme Court-a highly un
usual step-to argue tlie government's de
fense in the Customs Service case. The jus· 
tice Department also is encouraging all 
agency managers to move forward with test
ing plans-even if they are certain to be 
slapped with an employee lawsuit. 

Officials at NIDA say that they expect to 
work closely with former Education Secre-
tary William J. Bennett, whom Bush has 
nominatf,d for the newly created position of 
'!drug czar." But Bennett has expressed 
mixed views on drug testing. in 1986, after 
President Reagan first announced his inten· 
tion to seek government-wide random test-
ing, Bennett told The New York Times 
through a spokesman that while he favored 
strict emorcement of tough drug policies. he 
did "not feel routine drug testing is appro
priate or necessary" ill most situations. Be. 
nett also has opposed random testing fo 

Carol Malla.·k is a Sltl.rf corrcspolldrllt 
for Kallen;)1 Juurnal. 
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pr"dic sc::':>ol teachers. But during last year's 
campaign he endorsed a suggestion by Re
pUblican presidential candidate Pierre S. 
(Pete) DuPont that driver's license appli
cants be required to pass a drug test. 

Courtroom Successes 
Federal employee unions and civil liberties 
groups, meanwhile, are pleased and some
what surprised by their courtroom suc
cesses. "I'm actually quite optimistic," says 
Arthur Spitzer, legal director for the Ameri
can Civil Liberties Union of the National 
Capital Area, whose office serves as a clear
inghouse for plaintiffs' lawyers in the drug 
testing cases. "We've been convincing some 
pretty conservative judges on this issue." 

One of the victories that drug testing foes 
savor most is a ruling last July by Judge 
George Revercomb, a Reagan appointee to 
the U.S. District Court for the District of 
Columbia, who threw out the drug testing 
plan at the Justice Department-the agency 
that had taken the lead in promoting govern
ment-wide testing. 

Spitzer concedes that the courts may 
eventually uphold random testing of air traf
fic controllers, Secret Service agents and 
others with direct responsibility for public 
safety. But a<: for most other government 
workers, he says, "The courts are really 
hard put to distinguish why these people are 
so special that the Fourth Amendment has 
no meaning for them." Opponenu\ contend 
that random testing violates the Fourth 
Amendment ban on "unreasonable" 
searches and seizures by the government. 
Many agencies have long been able to test 
employees who are suspected of drug use, 
but with widespread, random testing, new 
legal groUlld is being broken. 

Most of the lawsuits have been filed by 
federal employee unions, including the 
American Federation of Government Em
ployees, the National Treaswy Employees 

Union and the National Federation of Fed· 
eral Employees. The anti-testing forces in
creasingly are coordinating their efforts, 
Spitzer says, holding regular strategy meet
ings to decide when and where to file law
sUits, and sharing information about expert 
witnesses. Many of the injunctions won so 
far have been in the Northern District of 
California, which has a reputation for having 
a liberal federal bench. Most of the other 
wins have been in the District of Columbia. 

But courtroom battles are only part of the 
reason for the government's delay in drug 
testing. At some agencies, managers are still 
negotiating the issue with employee unions. 
And at others, there appears to be a reluc
tance to move quickly on a project likely to 
antagonize employees. Las~ November. 
when only a bandful of agen(;ies appeared 
ready to begin testing, presidential drug ad
viser Donald. Ian MacDonaJd.tried to speed 
up the action by summoning several dozen 
agency representatives to a White H:Juse 
meeting, where he extolled the benefits of 
testing and said there was no valid reason for 
further delay. After that, a few more agen
cies announced plans to begin testing, but 
most still have not. 

So far, tile only large-scale civilian testing 
program is at the TransPortation Depart
ment, where an estimated 30,000 employ
ees, chiefly air traffic controllers, are subject 
to testing. The agency's experience so far 
suggests few problems with drug abuse. As 
of mid-January, 9,884 employees had beer. 
tested, and only 79-less than .01 per
cent-were confirmed positive for drug use. 
All 79 were referred to counseling or re
habilitation programs; 14 were later fired 
from thek jobs after they tested positive a 
second time. Early in Transportation's test
ing program, an employee was wrongly ac
cused of drug use because of a laboratory 
error, but there have been no similar prob
lems since then, ~ spokesman says. 

':' ~': ,.' '., ". ' .. , ~ ",\, " v' '. - ' . I: ," ". ' ,'c ~~~~: ,-. "".: ~. .' 

W ith an acerbic blast at "bureau
cracY run amok," U.S. District 

Court Judge Harold H. Greene on Jan. 30 
blocked the Interior Department's plan 
to begin random drug testing of 17,000 
of its 70,000 employees. Only .05 per
cent of Interior's workers have been 
identified as drug users, Greene said. 
"What these figures demonstrate is what 
anyone thinking about the problem 
knows intuitively-there are few, if any 
concentrations of individuals .• _ that are 
freer of illegal drugs than the faithful, 
loyal, perhaps somewhat stolid, not very 

'., 

'hip" members of the' federal -bureau-· 
eracy," hewrote.;~:;"t ; .. 

"There muSt be tllliusands of places in 
this country where ;drug' useis Congre
gate and can be located with a tar greater . 
degree of Certainty than in the offices of 
the Department of Interior •••• Yet the 
government has singled out its loyal, al
most completely drug-free public ser
vants for a vast, intrusive testing pre.
gram as the only one where the drug 
menaCe' must be fought without the nor
ma! cOMtituti<lnal protection of individ
ualized cause ... 

CRS-9 

Private Sector. Programs 
With many agencies' testing plans 011 hold, 
attention increasingly has tumed to the pri
vate sector, where the Reagan Administra
tion launched a major campaign to encour
age workplace drug testing by employers. 
The effort appears to have succeeded in 
some large corporations; the Bureau of La· 
bor Statistics (BLS) reported recently that 
nearly 60 percent of businesses With 5,000 
or more employees had drug testing pro
grams. But smaller businesses have been far 
less enthusiastic, and the BLS estimated 
that overall, only about 1 per,. ent of workers 
on private payrolls were actually being 
tested. What's more. most businesses did 
not follow the government's example of ran
dom testing, choosing instead to test only job 
applicants and those employees suspected of . 
drug abuse. 

Among private-sector workers who were 
tested, the BLS found that 9 percent tested 
positive for drug use. However,' the BLS 
cautioned that the results "should not be 
generalized as representative of the entire 
work force, because only a small proportion 
of all employers test, and so much of the 
testing is performed on persons suspected of 
drug use." 

Drug testing presents fewer legal risks to 
private-sector employers than t.o govern
ment agencies, because the Fourth Amend
ment ban applies only to searches and sei
zures by the government. But that has 
created a dilemma for drug testing propo
nents who want to expand private-sector 
testing: if they enact laws or regulations re
quiring private employers to set up testing 
programs, those programs will be vulnerable 
to Fourth Amendment challenges. 

TIlat is what happened last year, when a 
federal appeals ('.ourt in California struck 
down federal regulations requiring drug and 
alcohol tests for railroad workers involved in 
accidents. The ruling has been appealed to 
the Supreme Court. The Transport'ltion De
partment also has announced plans to re
quire testing of workers in the airline, rail, 
transit and trucking industries; the plan has 
already been challenged in court by a truck
ers' group. 

Still, drug testing proponents are hopeful 
that they will ultimately prevail. "It's a novel 
constitutional question," says a Justice De
partment lawyer. "The judges :are all over 
the map at this point." Once the Supreme 
Court rules on the Customs Service case, 
the lawyer says, "The law will be Ix!tter 
established ... 

But the pending Customs Service case 
does not directly address the question of un
announced, random ten,ts. Lawyers on both 
sides agree that it may be a long time before 
that Question-which lies at the heart of the 
controversy-is resolved. 0 
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Many readers will recall the death of 
college basketball star, Len Bias, reported 
in newspapers around the country on June 
19, 1986. The headlines did much to shock 
the nation and considerably increase the 
anti.drug sentiment. 

Perhaps even more alarming were the 
statistics reported by Life magazine in its 
special January 1987 issue. In an effort to 
underscore the magnitude of the dru'S 
problem, Life summarized the cocaine 
death tol\ in America (or a mere nine·day 
period, beginning with the day Bias died: 

Date Deaths 

00/19/86 12 

00/20/86 20 

00/21/86 18 

00/22/86 13 

00/23/86 15 

00/24/86 15 

00/25/86 11 

00/26/86 19 

00/27/86 25 
Life also found the geographical spread 

to be interesting: 

State Percent 

Alabama 0.7 

Arizona 1.3 

CaJirornia 30.2 

Colorado 1.3 

District of Columbia 2.7 

Florida 5.4 

Illinois 4.0 
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Kentucky 0.7 

Maryland 2.0 

Massachusetts 1.3 

Michigan 6.0 

Minnesota 0.7 

Mississippi 0.7 

Nevada 1.3 

New Jersey 4.7 

New Mexico 4.0 

New York 18.1 

North Carolina 0.7 

Oregon 2.7 
Pennsylvania 4.7 

Rhode Island 0.7 

South Carolina 0.7 

Texas 2.7 

Utah 0.7 

Virginia 0.7 

Washington 1.3 

While, for many years, there has been 
anti.drug sentiment in America, il was 
not until the mid·1980s that it grew into a 
national cause. In 1986, with the Reagan 
Administration sounding the battle cry, 
the movement gained substantial momen· 
tum, to the point where there was a gen· 
eral call for drug.free workplaces. 

On September 15, 1986, the Office of 
the Press Secretary released the text of 
President Reagan's Executive Order for a 
Drug·Free Federal Workplace. Implemen· 
tation of the Executive Order was can· 
tained in a multi·part plan: (1) issuance 
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of a policy against illegal drug use; (2) 
identification of drug users; (3) initiation 
of Employee Assistance Programs; (4) 
utilization of rehabilitative services. The 
program called for under the Executive 
Order, particularly testing to identify 
drug users, remains controversial. To this 
day, it has not been put into effect across 
the board in the federal workplace. 

Private Sector Testing 

While the government was struggling 
with a drug testing dilemma, the private 
sector seemed to be moving ahead with its 
concept of the solution. Unlike the public 
sector, private employers are not con· 
strained by such considerations as "unrea· 
sonable search and seizure." Absent a 
collective bargaining agreement with 
unionized employees, then, it would 
appear that companies have, for all 
intents and purposes, a free rein in decid· 
ing whom, how, and when to test. 

Moreover, the private sector, in receni 
years, has probably been feeling some 
pressure from the realization that drug 
abuse is its problem too. ForW-p, Maga· 
zine, for example, pointed out in its June 
6, 1985, iSSUe that drugs, to a previously 
unpublicized extent, have permeated the 
corporate workplace. Articles' in other 
publications lead to the same conclusion. 

Consequently, many companies have 
embarked upon a program of drug testing, 
with the usual testing to include not only 
employees at all levels, but potential 
employees (applicants) as well. According 
to statistics released by the National 
Institute of Drug Abuse, approximately 
30 percent of all Fortune 500 companies 
are employing some form of drug testing. 
This figure represents an increase over 
the 25 percent level of the previous year. 
The American Management Association 
asserts that the proportion rises to 50 
percent when one restricts consideration 
to the Fortune 100. 

, Gri885 v. Duk. Po ... r Co .• 401 U.s. ~24. 3 EPD 18137 
(1971). 
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Whether the longer·term trend is up or 
down, and whether the rate of increase is 
tapering ofr, is unclear at present. Not· 
withstanding what the future might hold, 
there is one certainty: testing will produce 
trials. Litigation is a sme result either of 
drug testing per se, or of some particular 
aspect of a particular testing procedure. 
While the foclls of most other articles has 
been the .:onstitutional issue or topics 
stemming from a putative violation of a 
union contract, this article centers on the· 
heretofore ignored subject of the ad",erac 
impacL implications of drug testing. 

Disparate Impact 
A proper review of drug testing as a 

potential disparate impact issue necessar· 
i1y begins with a brief look a t the 1971 
Griggs decision of the U.S. S\lpreme 

. Court. Without delving too deeply into 
the factual controversy at the center of 
this now well·known case, it suffices to 
say that the Court focused on a single 
issue: 

"We .,. resolve the question whether 
an employer is prohibited by the Civil 
Rights Act of 1964, Title VII, from 
requiring a high school education or pass· 
ing of a standardized general intelligence 
test as a condition of employment in or 
transfer to jobs when (a) neither standard 
is shown Lo be significantly related to 
successful job pI:rformance, (b) both 
requirements operate to disqualify 
(blacks) at a sub~;tantially higher rate 
than white applicants, and (c) the jobs in 
question formerly had been filled only by 
white employees as part of a long·stand· 
ing practice of giving preference to 
whites." 1 

Thus, while ruling on the specifics of a 
particular company's employee selection 
procedures, the Court, as it usually does, 
was interpreting the will of Congress in 
the passage of the Civil Rights Act of 
1964. It had already been made clear that 
deliberate, intentional discrimination was 
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illegal. What had been somewhat ambigu. 
ous was whether unintentional, inadver
tent discrimination, that which "merely" 
had a disparate impact or differential 
effect, was equally violative of the law. 

In Griggs, the Court decided that it 
had been Congress' intent to strike down 
all impediments to a bias·free workplace, 
including "practices that are fair in form, 
but discriminatory in operation." 2 How
ever, it was not that business manage
ment prerogatives as to decision·making 
were being usurped. Rather, the legal pre
cedent only required that selection proce· 
dures be subject to a "business necessity" 
test. If the criterion for inclusion, say 
hiring or p~omotion. were related to the 
job function in question, then the exis· 
tence of any differential eHect was irrele· 
vant. If, on the other hand, the criterion 
could notb~ justified, its effect would 
weigh heavily against the employer. 

The Court, then, had balanced the 
needs of the employer against the desires 
of Congress; and it had forged a compro
mise with which all could live: "Congress 
has nol commanded that the less qualified 
be preferred over the better qualified sim· 
ply because of minority origins. Far from 
disparaging job qualifications as such, 
Congress has made such Qualifications the 
controlling factor, so that race, religion, 
nationality, and sex become irrelevant." J 

In the aftermath of the Griggs decision, 
there came a flurry of activity in the 
lower courls which sought to apply it in 
their own delerminations. Hence, the dis· 
parate, or adverse, impact theory of dis· 
crimination was not only born but given 
full life. As this previously grey area of 
law became the core issue on frequent 
challenges to employment decisions, the 
grey gradually disappeared. 

'Id. 
J Id. 

• City 0' C.iro v. Illinois F.ir Employment Practkes 
Commission. 21 1\1. App. 3d 358, 315 NE2d 3«, 8 EPO 
'9682 (Ill. hPP. CI.,1974).· 

JUS. v. City of Chic.,o, Police Dept .• 385 F. Supp. S4J, 
7 EPO I 9370 (DC IL. 1974). 
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Selection Procedores 

One of the first selection procedures to 
be challenged was the use of arrest records 
to disqualify applicants for employment. 
It was pondered in City of Cairo v. Illinois 
Fair Employment Practices Commission: 
"We now consider the central issue in this 
case of whether the hiring policy of 
excluding persons from employment 
because they had arrest records was inhere 
ently racially discriminatory, regardless 
of lack of motive or intent to discriminate 
or evenness ot application of this policy so 
as to constitute an unfair employment 
practice." 4 

It was directly confronted in U.S. v. 
City of Chicago: "The fact that blacks 
and other racial minorities are so often 
subject to garnishment action is related to 
the fact that they are to a disproportion· 
ate extent from the lower social and eco· 
nomic segments of our society .... A 
policy of dismissing employees whose 
wages are attached has (an) impermissi. 
ble effect.5 

"The Chicago Police Department also 
inquire(s) into an applicant's social sta· 
tus, family history, and military back· 
ground. Consideration of these factors has 
been held to violate Title VII." 6 

The legality of other selection criteria 
was later scrutinized in Reynolds v. Sheet 
Metal Workers, Local 102: "When partic. 
ular selection criteria, e.g., height or 
weight requirements or high school 
diploma, operate to disproportionately 
exclude minority members as a group, or 
minority representation in the 
(employer's) workforce differs markedly 
from general population figures, a prima 
facie case of discrimination may be estab· 
Iished." 7 

6 Id .• II 1272. 
1 Reyno/ds ,'. Sheer Metd Workers. LOCiI 102. 493 

F .supp. 952, 22 EPO, 30,739. 
Some or the txinins else law was summarized in Smith ". 

Americ .. 5<"'ice Co. of AtI.nt •• 611 F, Supp. 321 (DC CA 
1984): "(There is) well souled ca.e law invalidllins the us< 
or Irres, rcconJs as I Stleclion lechnique. GrcKory v. Lifton 
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While the courts were firmly e~tablish· 

ing the adverse impact principle in mod· 
ern jurisprudence, the EEOC was doing 
the same on the administrative/quasi· 
judicial side. It took an early look at can· 
viet ion record and concluded thRt convic· 
tion records could be used only when 
absolutely necessary due to the dispropor. 
tionate effect of a policy which forbade 
hiring anyone with a felony conviction 
record.8 

It concluded that use of arrest record 
information was violative of Title VII for 
the reasons noted above.9 It saw arrest 
record information and unnecessary edu· 
cational standards in the same light: 
"Since (the employer's) educational stan· 
dards have a substantial disproportionate 
impact on minority group persons, we 
conclude in the absence of a valid business 
justification for their use ... that they 
discriminate against ... (the) class 
because of race and national origin." \0 

It also took a similar view of arrest 
record and wage garnishment record. Ii It 
took a later look at conviction record and 
reached the same conclusion it had ear
lier. "Partially because they are arrested 
more frequently, blacks are convicted al a 
rate significantly in excess of their per
centage in the population. 

"Thus, an employment practice of dis· 
qualifying persons from employment 
because of conviction can be expected to 
have a disproportionate adverse impact 
upon blacks and would therefore be 
unlawful under Title VII in the absence of 
a justifying business necessity.12 

"If it is established that the offense for 
which an applicant has been convicted is 
not job·related, it is unlawful under Title 
(Footnote Conlinued) 

Systems, 472 F.2d 631 (eA 9, 1972); Creen v. Missouri 
P.cific R.i/rOid Co .• 523 Fold 1290, (CA 8. 1975);johnson 
v. Coody .. r Tire .nd Rubber Co .• 491 Fold 1364, 7 EPD 
92J3 (CA S. 1974)." 

• EEOC Decision No. 77·3. 19 FEP Cases 1129 01 1130 
(1976). 

• EEOC Deti.ion No. 77.9, 19 FEP C.",! 1146 II 1146, 
1147 (1977); EEOC Deci.ion No. 7J.OlJJ. 19 FEP Cm. 
1765011766(1972). 
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VII to disqualify the individual hecause 
of the conviction." \J 

As if there were a need for clarification, 
the EEOC noted in detail, "The percent. 
age of blacks convicted of crimes signifi· 
cantly exceeds the percentage of blacks in 
the popUlation. Thus, an employment 
practice of discharging an employee 
because of a conviction can be expected to 
have a disproportionate adverse impact 
upon blacks. Consequently, such a prac· 
tice is unlawful under Title VII in the 
absence of justifying business neees· 
sity."14 

Regulatory Guidelines 

Finally, in 1978, many federal agen· 
cies, top among them the EEOC, agreca 
on a uniform interpretation of GrIggs. 
The consensual language was codified in, 
among other places, 29 CFR 1607. It was 
specifically noted that, "These guidelines 
apply to tests and other selection proce· 
dures which are used as a basis for any 
employment decision. Employment deci· 
sions include but are not limited to hiring, 
promotion, demotion, membership, (for 
example, in a labor organization), referral, 
retention .... Other selection decisions, 
such as selection for training or transfer, 
may also be considered employment deci· 
sions if they lead to any of the decisions 
listed above (29 CFR 1607.2B). 

With coverage of the regulations c1ari· 
fied, it was simple to rely on the message 
of Griggs, then, to define d:scriminati6'n 
as "the use .of any selection procedure 
which he . an adverse impact on the hire 
ing, promotion, .or other employment 'or 
membership opportunities of members bf 
any race, sex, or ethnic group ... unless 

10 EEOC Decision No. 73·OIJJ, 19 FEP Case! 1765 at 
1767(1972). 

1/ EEOC Decision No. 73·0348. 19 fEP Case. 1775 at 
1776 (\ 972). 

/J EEOC Decision No. 78·35.26 fEP C.",s 17,5 al 1756 
(I 978). 

Illd .• 311757. 

.. EEOC Decisiun No. 80.18. 26 fEP ems 1802 at 1802 
(\980) 
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the procedure has been validated in accoY
dance with these guidelines" (29 CFR 
1607.3A). 

the effect of a drug testing policy on 
employees or prospective employees. 

Having proceeded so far as to outline 
its view of this theory of discrimination, 
the EEOC certainly had to stipulate 
record keeping standards. Absent such 
standards and employers' adherence to 
them, it would be impossible to assess 
violation. Thus the EEOC mandated, in 
29 CFR 1607.4A, the maintenance of 
employer records which would disclose the 
impact of selection procedures. 

The final link in the chain was forged 
when the EEOC indicated the precise 
manner in which adverse impact would be 
measured. It said that when there is an 
imbalance greater than 20 percent, that 
Imbalance would lead to a rebuttable pre· 
sumption of' discrimination. It also said 
that the failure to analyze impact could 
lead to the same presumption. 

"Where the user has not maintained 
(lata on adverse impact as required by the 
documentation section of applicable 
guidelines, the federal enforcement agen· 
cies may draw a inference of adverse 
impact of the selection process from the 
failure of the user to maintain such data, 
if the user has an under utilization of a 
group h the job category, as compared to 
the group's representation in the relevant 
labor market or, in the case of jobs filled 
from within, the applicable workforce (29 
CFR 1607.40)." 

Testing Policies 
Thus, a decade ago, this stage was 

finally set for the drug testing controversy 
to be played cut. History indicates that 
Title VII violations were considered under 
a discriminatory treatment theory prior 
to the development of the adverse impact 
theory. Similarly, drug testing is cur· 
rently challenged as, inter alia, invasion 
of privacy. It is logical to assume, there· 

Thus, it remains to review employer 
raJionale for implementing such a policy, 
for the EEOC or the courts will turn to 
that in order to decide the legality of such 
a policy. There are, in general, only three 
classifications that employers might 
utilize in instituting drug testing: (1) 
probable cause testing; (2) mandatory 
testing; (3) random testing. 

Probable Cause Testing: There is, and 
has been, little controversy surrounding 
employers' utilization of drug testing in 
the fir!'t of these three circumstances, so
called probable cause testing. This fortu· 
nate result comes, no doubt, because of 
the clarity and focus of the testing itself. 
It is only instituted in the fa.::e of an 
observable safety, conduct, or perform· 
ance problem. In the first instance, 
safety, the reason for testing is obviously 
supportable. In the second two, it is justi. 
fiable, case by case, based on deviations 
from the empirital norm established by 
the employee him/herselL 

Mandatory Testing: Mandatory testing 
has, perhaps, generated the greatest legal 
debate. One side argues that it is neces
sary in order to attain a drug·free work· 
place. The other contends it is an 
unwarranted and unauthorized intrusion 
into private and personal lives. Further
more, say opponents, the employer has no 
right to pass judgment on matters outside 
the workplace. 

Recently, a California judge, in what 
appears to be the first private sector deci· 
sion in this regard, has ruled against a 
company's mandatory pre·employment 
drug testing. In Wilkinson v. Times Mir· 
ror Books,lS Superior CourtJudge Michael 
Ballachey enjoined Matthew Bender and 
Co., a subsidiary of Times Mirror Books, 
from proceeding with its urinalysis pro
gram. The injunction was i~sued under 
the provisions of the right·to.privacy sec· 

tion of the Calirornia Constitution, 
althOUGh the company had contested the 
applicability of the section. 

Constitutional claims aside, it is clear 
t' Jt mandatory testing may result in an 
in.flact problem for the employer if there 
can be shown to be a disproportionality 
between labor force demographics and 
drug user demographics. The conclusion 
is, moreover, the same whether the testing 
is undertaken at the pre.employment or 
the post-employment stage. Just as with 
wage garnishment and general record of 
arrest and/or convict' - the effect of 
implementing a testing policy is apt to 
result in litigation based on the disparate 
impact theory of discrimination under 

Title VII. Support for the lo~ic of this 
statement is grounded in the reasonable 
inference that a statistical imbalance 
between the dcmo~raphics of thuse 
treated for drug-related medical condi
tions and those of the general population 
is indicative of a comparable disparity 
between drug users and the general I.abur 
force. 

And, in fact, such is abundantly clear 
from data pertaining to known dru~ users. 
According to statistics compiled by the 
National Institute on Drug Abuse, minor
ities arc represented among known drug 
users at a level approximately two times 
their representation in the general labor 
force (Sec Table 1). 

Table 1 16 

DRUG USERS ADMITTED TO FEDERALLY.FUNDED DR VG TREATMENT PROGRAMS 

DEMOGRAPHIC 

18-19 yrs 
2()'24 yrs 
25-29 yrs 
30 yrs and older 

18·19 yrs 
2()'24 yrs 
25·Z9 yrs 
30 yrs and older 

18·19 yrs 
2()'Z4 yrs 
25·29yrs 
30 yrs and older 

18·19 yrs 
20·24 yrs 
25·29 yrs 
30 yrs and older 

1979 

White Mule 

White Female 

Black Male 

Black Female 

PERCENT 

3.7 
10.0 
9.6 

10.2 

1.5 
-l.5 
4.0 
3.8 

08 
3.7 
6.6 
9.1 

0.3 
1.7 
2.5 
2.2 

In January of 1986, the Secretary of 
the Human Services' Task Force on Black 
and Minority Health reached even more 

dramatic conclusions. The Task Force 
reported the 1983 distribution of clients of 
these same programs and found almost an 

fore, that the next step would be to attack 

I 

II \I'IItmson ,'. Tim .. Mirror Books. California Superior I. Sourcebook of Criminal Junice SIl,inics. USDOJ. BJS. 
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• 
even split between minority and non· 
minority, meaning a demographic multi· 
plier of almost four (See Table 2). 

Table 217 

CLIENTS OF FEDERALL }'·FUNDED DRUG TRE.'\ TMENT PROGRAMS 

1983 

DEMOGRAPHIC 

White 

Black 

Hispanic 

Asian 
Native American 

Given the obvious dispruportionality 
implications of this category of drug test
ing, one. needs to review the viability of 
any legal defense to a challenge formu
lated under the adverse impact theory of 
discrimination. Such a defense, of course, 
would be based on a possible claim of 
business·relatedness. As will be recalled, 
when the differential eHect of a policy is 
demonstrated, the employer must estab· 
lish the absolute necessity of maintaining 
the policy. For some companies, the abil
ity to proffer a blanket rebuttal is elusive, 
if it is possible at all. For others, the 
objective is more likely to be attainable. 
By way of example for the latter group, 
one might consider contractors and licen
sees of the Nuclear Regulatory Commis
sion (NRC). Such employers are obligated 
under regulations codified at 10 CFR 10. 
In particular, one finds among the criteria 
required to be used to determine 
employee clearance for access to 
restricted areas whether an individual, 
"[h]as been, or is, a user of drugs or other 
substances listed in the schedules of Con
trolled Substances established pursuant to 
thp. Controlled Substances Act of 1970, 
except as prescribed by a physician 
licensed to dispense drugs in the practice 
of medicine, without adequate evidence of 
rehabilitation." (IOCFR 10.11 (11». 

II Reporl of the Secretary', Task Fore< on Black III Minor· 
Ity Uralth. U511115. 1986. 
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PERCENT 
54.1 

23.4 

22.3 

0.8 

0.6 

It would appear, then, that certain 
employers might be able to renpond to 
charges of disparate impact in the imple. 
mentation of a mandatory drug testing 
policy by pointing to NRC regulation. 
These seem to mandate, if only by impli
cation, such a policy. For other employers, 
the route of the affirmative defense may 
not be as clearly delineated. 

Random Testing: Somewhat akin to 
mandatory testing, random testing has its 
legal advantages and disadvantages. 
Among the pitfalls for employers, there is, 
of course, the same adverse impact impli
cation as there is for mandatory testing. 
And there is the possibility of the same 
affirmative defense. 

However, with random testing the 
potential problem is compounded because 
another issue presents itself, that of dif
ferential treatment. Allegedly random 
testing, which over time tends to focus on 
a particular employee or group of employ
,ees, can easily be seen as violative of Title 
VII. The onus then reverts to the 
employer to produce evidence that indi
cates the absence of discriminatory 
motive. Such a task may well prove diffi· 
cult. 
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Conclusion 

In general, therefore, drug testing, how
ever implemented, forces the employer 
into an interesting maze because of the 
backdrop of Title VII against which it 
might all be viewed. The key to the solu
tion lies equally in two areas: mainte
nance of appropriate process and 
mitigation of potential claims. 

In terms of process, companies should 
keep in mind the same rules that apply, 
perhaps as an outgrowth of discrimination 
litigation, to good human resource man
agement: (1) clarity of policy; (2) consis
tency of implementation; and (3) 
completeness of documentation. Adhering 
to these practices has always been shown 
to be judicious. The drug testing arena 
should prove no different. 

In terms of theories of discrimination, 
companies should keep in mind the les
sons learned through affirmative action 
compliance. In order to mitigate liability 
in the face of potentillllclaims of discrimi
natory treatment th~e should exist an 
internal system of checks and balances. 
Decisions related to demotion, suspension, 
termination, or the like should be 
reviewed by a third party prior to being 
put into effect. Likewise, the individual(s) 
affected by the decisions should have 
available some mechanism through which 
a question or a challenge might be raised. 

I~ Chaney \'. Southern R.iI.·.". 46 EPD 138.054. 847 
F.2d 718 (CA.II. 1988), 
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Mitigation of liability in the farc of 

potential claims of discriminatory impact, 
on the other hand, should be the ohjective 
of a system of ongoing internal monitor
ing. The cumulative and/or aggregate 
effect of decisions by race, for example, 
should be analyzed to ensure that they 
neither mask invidious intent nor suffer 
from lack of justification. 

Drug testing litigation certainly repre
sents something of a new frontier. Both 
the plaintiffs' and the defendants' bars 
are exploring the legal grey areas, build
ing up case law in the process. tawsuits 
predicated upon the disparate impact the· 
ory of discrimination are just such an 
area. A June, 1988. decision by the Ele\'
enth Circuit is precisely on poinl. ls The 
case will be watched closely, since the 
appeals court panel remanded it for "full 
consideration" of the disparate impact 
aspect of the employer's drug testing pro· 
cess. Companies, thus, would be well 
advised to include drug testing on the 
agenda for equal employment opportu· 
nity self-critical analysis. The alternative 
is far more costly and fraught with unnec· 
essary risk. 

[The End] 
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DRUG SCREENING 
Surveys show surprisingly few employers use 

Herbert Segal: "It doesn't take urinalysis to deted low job performance." 

I Recently released surveys show 
. that surprisingly few of the nation's 
, private employers have been wield-

ing the paper cup to ferret out drug 
, ahuse 

Between the summers of 1987 
and 1988, only one in every 100 
workers had been tested, and only 3 
pl~rcent 0:' all private·sector employ· 
I'rS had drug screening programs ill 
progress, the two surveys conclude. 

. Agricultural workers and govern· 

ment employees were omitted from 
the studies . 

The surveys were taken before 
recent U,S. Supreme Court decisions 
permitting the federal government to 
drug· test certain workers. (See Suo 
preme Court Report, page 44.) It's still 
too early to gauge how private em
ployers will respond to the high 
court's lead. 

The most comprehensive of the 
surveys, conducted during the fall of 

1988, was overseen by the U.S. De· 
partment of Labor's Bureau of Labor 
Statistics (BLS). Researchers there 
made projections based upon the 
drug·testing habits of 7,502 private· 
sector employers out of an estimated 
total of 4.5 million. 

Other key conclusions reached 
by the BLS researchers include: 

~ Of businesses with 5,000 or 
more employees, 59.8 percent had 
drug·testing programs, while only 2.7 
percent of firms with less than 100 
workers screened their employees. 

~ Only a quarter of the compa
nies that tested workers used random 

.. drug testing'at their job sites. 
~ The highest rate of positive 

drug·test rusults were found among 
workers in wholesale-trade careers, 
where 20 percent of current workers 
and 24 percent of job applicants tested 
positive. The lowest rate of drug use 
was discovered among service work· 
ers, with 3.1 percent of current work
ers testing positive. 

A much smaller sample taken 
during the same time period by the 
private Connecticut publishing firm, 
Business and Legal Reports, gener
ally supports conclusions drawn by 
theBLS. 

"Despite what the Supreme 
Court says and despite the panic but· 
ton being pushed by so much public 
attention to drug testing, these statis
tics suggest that employers generally 
don't feel a great need to institute 
drug-screening programs," said Her
bert Lee Segal, a Lou\wille, Ky., at
torney and chair-elect of the ABA's 
Section on Labor and Employment 
Law. 

"Personnel managers have tra· 
ditionally reserved the power to dis
cipline workers who show signs of 
inefficiency for whatever reason," he 
added. "It doesnit take urillalysis,to 
detect low job performance and ex" 
ercise the power employers already 
hav_e. It's been my experience that 
employers who go have t,esting pro· 
grams.use them to rehabilitate, rather 
than punish those who test positive." 

Data from employers who 
gauged worker drug use, according to 
the BLS report, revealed that of 
953,000 employees tested, about 8.8 
percent had po~itive results. Job ap· 
plicants, who were more apt to be 
screened than workers already on the 
payroll, showed an 11.9 percent rate 
of positive results from among the 3.9 

~ 

• million tested. Nearly 64 percent of 
all employers said they tested only. 
t hosp. current employees suspected of 
cirug use. 

David G. Evans, a Lawrenceville, 
N.J., attorney who is chair of the 
ABA's Committee on Alcohol and 
Drug Law Reform, said the low inci· 
dence of employee drug testing may 
reflect private employers' indiffer· 
ence to the public controversy over 
drug testing. 

"Many employers are not assum
ing that they have to react to scream· 
ing media headlines that are making 
drug testing a public issue," Evans 
Mid, "As the surveys show, most of 
them are relying more heavily on pre· 
employment drug testing to clean up 
their job site and are using caution in 
testing workers already on the job 
only as the need arises." 

Labor Department spokesmen 
warned that the survey findings were 
not intended to reflect on the preva
lence of drug abuse by workers, but 
solely to disclose how many employ
ers tested their personnel. 

Others, however, were skeptical. 
"Despite the good intentions of 

the Labor Department, I'm con
cerned that these statistics may mis
If'.ad some employers to believ.t 
drug abuse isn't as widesprea' 
is," said Lee I. Dogoloff, executi -
rector of the American Council for 
Drug Education. "Consequently, they 
could dismantle drug testing and ed· 
ucation programs under the mis· 
taken belief that such programs are 
ineffective. 

"Drug testing is a powerful 
shaper of employee behavior," Do· 
goloff added, "and its use should not 
be diminished by findings like these." 

New York labor attorney Donald 
W. Savelson said he believes the sur
veys were outdated long before the 
Supreme Court issued its recent de· I 
cisions on drug testing. 

"Since last summer many pri· 
vate employers have followed the 
Ip.ad of the public sector in establish· 
ing some form of testing to meet 
C;ongressional directives to maintain 
:l drug· free workplace," he said. 
"Moreover, a higher percentage of i 
drug usage has been detected among , 
workers since technological methods I' 
of conducting such tesLs have nol\' 
h0.come more sophisticated and less 

'll'ostlY to employers:' 
.. __ -.:CIULTles.Edwan/ An(l':"S()~~ 

Reproduced with the permission of the American Bar Association, ~1989 from ABA journa~ 
v. 75, June 1989: 38, 40. 
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Drug abuse at work 

Mission just possible 
NEWVORK 

Coq>orate America is in the frontline of the U war" on dru~s. After losing 
billions through drug abuse, companies are now screening Job applicants, 
random~testing employees and offering cures to the ~pentant 

A CCORDING to usx, it has "a severe n drug problem 11 at its Fairless steel plant 
in Pennsylvania. Georgia Power in Atlanta 
has found drug use steadily increasing dur
ing six years of testing its workers. Ad
vanced Micro DeviceS, a California chip 
maker, reckons addiction to hard drugs
especially crack-now causes it more trou
ble than alcoholism. Estimates of how much 
drug abuse costs American business each 
year range from $33 billion to more than 
$100 billion. Whatever the right guess, al
most every big American company is having 
to confront drug addiction because it is gee
ting much worse. 

Most companies say drug abuse is most 
serious among blue-collar workers, panicu
Iarly those in boring or menial jobs. Mrs 
Helen Axel, the drug eKpen at the Confer
ence Board, a business think tank, is scepti
cal. She says that the scale of drug abuse and 
alcoholism among senior managers and pro
fessional people is always underestimated; 
they can swallow their pills or swill their li
quor behind closed office doors. 

American companies are helping 
those employees who want to be 
helped, but sacking those who will 
not or cannot be cured. To keep the 
number manageable, more and more 
companies are making the offer of a 
job conditional on the applicant be
ing found drug-free in medical tests. 

Citicorp, America's biggest bank, 
is typical in declining to hire anybody 
who tests positive for amphetamines, 
barbiturates, cocaine or heroin. The 
number ofjob applicants testing posi
tive at Fluor Daniel, a construction 
company with 40,000 employees, has 
fallen from 12-14% to 7-8% since 
word got around that the company 
weeds oue drug users. 

The testS are bener at detecting 
marijuana smokers than cocaine sniff
ers and crack smt'kers. Addicts have 
learned that traces of cocaine can be 
flushed out of their systems within a 
couple of days by some diuretics that 

are sold over the counter in America. 
More controversial than screening job 

applicants are tests of a company's existing 
workforce, as is shown by studies issued by 
the Bureau of National Alfairs, 3 publisher . 
in Washington, DC. But some companies 
have insisted on their right to test ~ven long
serving workers. Adolph Coors, a Colorado 
brewer, refuses to renounce its use of under
cover agents to help detect workers using or 
selling drugs. Georgia Power is just as un
apologetic about using trained dogs to sniff 
for drugs in its employees' lunch-boxes and 
cars. At Fluor Daniel, drug searches have 
not just found narcotics; they have turned 
up some weapons and stolen propeny as 
well. 3M, the Minnesota-based adhesives 
CCX'llpany. has pried into the desks, files and 
lockers of employees it suspects of drug 
abuse. 

Unions are often critical of random test
ing, and some are challenging its legality. 
Many people find urine tests humiliating, es
pecially when they are watched in order to 
prevent the switchh;g of specimens. The 

unions parade medical evidence that the 
drug tests are not reliable. About one test in 
ten that proves positive is a false alarm. A 
person who has just eaten a poppy-seed ba
gel or taken a cold remedy can show up as a 
heroin addict. These controversies have lim
ited the number of companies that have 
adopted random tests. Only about 5% of all 
respondents in a survey soon to be pub
lished by the Conference Board say they em
ploy random testing. 

Several big companies believe it is a big 
mistake simply to sack an employee who has 
a drug problem. This causes employees to 
hide their drug addiction and makes super
visors, union officials and fellow workers re
luctant to comment on an employee's er
ratic behaviour, let alone draw it to the 
attention of senior managers. Companies 
are instead offering drug addicts the same 
kind of employee-assistance programmes 
originally set up to help alcoholics. 

Confidentiality is essential if workers 
are to seek help voluntarily. A few years ago 
a worker at AT&T, America's biggest tele
phone company, would be grilled by his 
boss if he asked for a couple of hours off 
each week to deal with a personal problem. 
Nowadays a boss at AT&T would be in trou
ble if he demanded to know more about that 
personal problem. At Coors, says a spokes
man, "you could easily lose your job jf you 
betrayed a confidence" from a worker seek
ing help for drugs, alcohol or anything else. 

IBM's approach to drug use is widely re
garded as a model. Its "voluntary. and com
pletely confidential" emp!oyee-assistance 
services are provided by twO independent 
firms-Human Affairs International and 
Personal Performance Consultants. Neither 
has offices on IBM premises. IBM gives its em
ployees a telephone number to call counsel
lors from these firms when they or members 
of their immediate family need help. But not 

all IBM employees undergoing treat
ment are volunteers. An employee 
who behaves irrationally and errati
cally has to undergo a drug test when 
this is recommended by a company 
doctor. If the test proves positive, the 
employee has to accept treatment, fol
lowed by frequent random drug tests, 
to keep his job. 

A debate rages on whether drug 
abuse is a more serious problem for 
business than alchoholism. Drug ad· 
diction is frowned uPQn by almost ev
erybody, but peopl~ feel prudish 
about reacting to a fellow worker's 
heavy drinking. Yet all agree that 
drug addiction is harder [0 cure than 
alcoholism. Professionals are sceptical 
about anti-drug programmes thac 
claim a cure rate of 50%. They say 
Advanced Micro Devices is much 
more realistic and truthful when it re 
ports a cure rate of less than half thar. 

Reproduced with the permission of the Economic Newspaper Ltd., ~1989 from The 
Economist, v. 312, Sept. 3D, 1989: 72. 
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Vulnerability to the 
effects of substance abuse 
by workers has led Business Moves 

Against Drugs thousands of companies • 
to develop programs for 
drug-free workplaces. 

By Donald C. Bacon 

The nation's drug problem hit 
home for William A. Stone not 
long ago when he found some 
marijuana cigarette butts in the 

parking lot of his 4O-employee business 
in Louisville, Ky. 

"We made such a big issue of it that 
now everybody here knows it is 'adios' 
if you get caught with drugs," says 
Stone, president and owner of Louis
ville Plate Glass Co. "We put it official
ly in our work rules: Anybody caught 
with alcohol, drugs, or any mind-alter
ing substance is absolutely dismissed." 
Stolle is now "thinking about initiat
ing" a formal drug program, including 
"a drug test for every hire." 

Employers say it is often a single 
incident that helps them see for the 
first time how vulnerable their busi
nesses are to ·the plague of substance 
abuse. Such awakening has led thou
sands of companies since the mid-1980s 
to develop their own policies and pro
grams for a drug-free workplace. 

"It's nothing short of phenomenal 
the extent to which employers have got
ten religion on the drug issue in the last 
five years," says Mark A. de Bernardo, 
special counsel for domestic policy of 
the U.S. Chamber of Commerce and ex
ecutive director of the Institute for a 
Drug-Free Workplace, a coalition of 
corporations that seeks to shape public 
debate over drug legislation. 

The importance of business's role in 
the overall battle against drugs was 
underscored by President Bush in Sep
tember. In announcing his anti-drug 
strategy, the president coupled a call 
for a drug-free workplace with a blunt 
warning to federal contractors to imple
ment "tough but fair" drug policies for 
their employees or face losing their fed
eral contracts. 

"Businesses and employers must 
make it clear that drug use and employ
ment are incompatible," Bush added in 
his report to Congress. 

Observes de Bernardo: "Employers 
have a legitimate role in the war on 
drugs, not only as good corporate citi
zens of their communities but also be
cause drug abuse affects their bottom 
line. They realize that the co:!.t, quality, 
and amount of the goods and services I they produce are directly related to 
whether or not they have drug abusers 

I in the workplace." 

Experts estimate that drug and alco
hol abuse together cost the business 
community as much as $100 bilJion a 
year throngh increased absenteeism, 
added health-care costs, and accident 
rates that are as much as 10 times high
er for abusers than for nonabusers. 

Even so, and despite a wealth of evi
dence on the pervasiveness of drugs, 

problem in their own c,')mpany." None- I 
theless, he adds, "I think we're begin
ning to see a real improvement in per
ceptions of the drug problem among 
employers and workers in this country. 
Employers are beginning to take a 
more aggressive attitude." 

So far, most private-sector activity 
against drugs in the workplace has 

Deciding if drug tests/or employees belong in afirm ~ anti-drug program can be 
hard/or employers because 0/ concerns about worker privacy and morale. 

surveys show that some employers still 
find it hard to accept the idea that sub
stance abuse could thrive in their own 
businesses. In one recent survey of 265 
corporate chief executive officers, 88 
percent said they found "substance 
abuse to be a very significant problem 
in the nation today." But in the same 
survey, only 22 percent of the CEOs 
said they,believe the misuse of drugs 
and alcohol is very significant in their 
own organizations. 

Anthony J. Gajda, a principal with 
the employee-benefits consulting firm 
of William M. Meidinger Hansen Inc., 
which conducted the survey, att:-1~utes 
the apparent discrepancy in part to a 
reluctance in many businesses to con
front the drug issue. "We think there is 
denial among organizations," Gajda 
says. "Nobody wants to admit it's a 
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been led by the large corporations. 
Nearly all of the nation's 500 largest 
corporations have adopted some type of 
drug program. 

Midsized and smaJler businesses 
have responded more slowly, perhaps' 
partly for the reasons Gajda cites but i 
&lso because they often lack the incen-I 
tives and the resources to implement 
full-scale anti-drug programs. Pro
grams can be expensive and time-con
suming. And. they must be skillfully 
shaped and administered to be effective 
while protecting employee concerns, 
particularly where testing is involved. 

Private-sector drug policies vary. 
widely. They range from comprehen-
sive programs-including educational 
campaigns, pre-employment and em
ployee testing, and employee assis-I 
tance-down to concise formal state-

Reproduced with the permission of the Chamber of Commerce of the U.S., c 1989 from 
...: ,- t S R 1 ~....: i :'ltl"":: ..... "I ,~~. 7 -: 'I ..... 'Q<:o: P:'_C':. 
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ments of company policy regarding died of a drug overdose. That poli(!y certain employees for illegal drugs. 
drugs in the workplace. Such state- includes employee assistance, educa- For most employers who are free to 
ments, added to company work rules tional efforts, and, as necessary, the choose, their most crucial decision in 
and communicated to all employees, in use of drug tests, drug-sniffing dogs, setting up a drug program is whether 
their simplest form may merely make and undercover operations. to include testing. Employee and union 
clear that the company expects employ- Spurring some employers to keep concerns over privacy rights, the effect 
ees to be free of drugs at all times and their workplaces drug-free in recent on workplace morale, the pressure for 
that those who fail to comply with the months have been new legal require- accuracy, and the $25 to $100 it costs to 
rule are subject to disciplinary action mer.ts for most businesses selling goods test each employee all must be consid
and possibly dismissal. or services to the federal government. ered when an employer initiates a test-

"There's really no excuse for a com- Businesses with government contracts ing program. 
pany not to have a drug policy, even if ; Df less than $25,000 are not covered. About 60 percent of companies with 
it is only one sentence long," says de The Drug-Free Workplace Act of 5,000 or more employees have drug pro
Bernardo. "Having a company policy 1988, which became effective last grams that include some form of test
against drugs is in everybody's inter- March, requires contractors to publish ing, mostly of job applicants and em
est." De Bernardo is the author of and distribute to employees a statement ployees in key positions involving 
D'T'Ug Abuse in the Workplace: An prohibiting illegal drug activity in the workplace or public safety, according 
Employer's Guide for Prevention, workplace and specifying actions that to a 1988 Department of Labor survey. 
which provides information and advice will be taken against those who violate Among businesses with 50 to 99 em
for dealing with workplace drug issues. the policy. It also says contractors must ployees, only 12 percent had drug pro-

. (See the sidebar below.) make employees aware of the dangers grams in place in 1988, the latest year ! 

S orne corporations have estab .. ·· 
lished elaborate policies and pro
cedures to control drug and alco
hol abuse inside their 

organizations. General Dynamics Corp., 
for instance, spells out its program in a 
10-page document that seems to cover 
almost every contingency from educat
ing employees on the dangers of drug 
and alcohol use to disciplining drug and 
alcohol abusers. The policy requires 
General Dynamics to advise its employ
ees, in writing, on. "the reasons for the 
program, benefits for th~ employees 

. and the company, employee assistance 
programs, effects of alcohol and drugs 
on individuals and their families, [and] 

, use of inspection, alcohol tests, and 
drug tests." 

Capital Cities/ABC, the media con
glomerate, extended a substance-abuse 
policy to all of its broadcast and print 
properties after one of its employees 

of drugs and punish any employees con- for which estimates are available. How
victed of-criminal drug violations occur-' ever, some 15 percent of the companies 
ring in the workplace. Failure to comply said they were considering implementa- : 
can cost contractors their federal pay- tion of a testing program. 
ments or contracts and disqualify them While drug testing is not for every-
for future awards for five years. body-UTesting should be done right, 

That law does not require employers or not at all," de Bernardo advises
to include testing as part of their drug more and more employers are conclud
programs. But through other regula- ing that it can be one of their most 
tory means, the government is begin- effective tools in keeping drugs out of 
ning to lean on employers in certain key. the work environment. 
industries to test at least those employ- ":roday, companies of all sizes are join
ees involved in areas of defense and ing such giants as IBM, Kodak, and 
those whose performance could affect DuPont in initiating drug programs 
public safety. . _ :"~~t include a testing component. 

Employers in the airline, railroad, Drug testing's increased acceptance 
bus, and trucking industries currently extends even to business and other pri
are scrambling to prepare for sweeping vate organizations. Last August, the 
new rules, which are slated to take ef- U.S. Chamber of Commerce began to 
fect in December and which could re- screen out job applicants who use iIIe
quire random drug testing of up to 4 gal drugs and notified employees that it 
million transportation employees. would extend testing to employees if 

Defense contractors, moreover, have "there is cause to suspect an employee 
been required since last spring.to test of drug or alcohol abuse." 

~- '/,. ..,.' " - ' " .. '. - . . ., .. '. '. .' ~. 

A
s a next step, many members of 
the business community are 
1000king at the drug problem be
yond their own organizations. 

Local business people. in several cities, 
including Jacksonville, Fla., and Wash
ington, D.C., are forming groups to 
help small companies in their areas set 
up anti-drug programs. Meanwhile, ac
tive coalitions such as the Institute for 
a Drug-Free Workplace are working 
through Congress and state legisla
tures to make sur.; .Jusiness's voice is 
heard and its concerns a.re addressed in 
the unfolding war on drugs. 

Signs Of Abuse 
In The Workplace 
In his book Drug Abuse in the Work
place: An Employer's Guide for Pre
vention, Mark A. de Bernardo, execu
tive director of the Institute for a Drug
Free Workplace, advises employers on 
how to spot warning signs of drug 
abuse. Some clues: 

Drug paraphernalia: Glassine enve
lopes, crudely wrapped cigarette butts, 
cigarette papers, razor blades, medicine 
droppers, and bent teaspoons. 

Suspicious behavior: Frequent visits 
to the washroom, secretive phone calls, 
dressing inappropriately for the season, 
wearing sunglasses indoors. Long
sleeve shirts can hide needle marks; 

sunglasses can cover bloodshot or dilat
ed eyes. 

Personality changes: Sudden and er
ratic mood or personality shifts, exces
sive giddiness, aggressive or depressed 
behavior, loss of appetite or memory. 

N one of these traits necessarily 
means a person is a drug user, of 
course, and employers are advised to 
respond to suspicions cautiously. 

Drug Abuse in the Workplace: An 
Employer's Guide for Prevention is 
available from the U.S. Chamber of 
Commerce, 1615 H Street, N.W., Wash
ington, D.C. 20062. Ask for Publication 
6972. The price is $20 for Chamber 
members, $33 for nonmt'mbers. 

For more information on the Insti
tute for a Drug-Free Workplace, write 
to Mark A. de Bernardo at the above 
address. 
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No one doubts that the war will be 
long and expensive. But signs of pro
gress are appearing. As Dr. Carleton E. 
Turner, a former Wh:te Hause adviser 
on drug abuse, has put it: "'i'he fact 
that corporations reslize thc.y must 
fight drug abuse ill the workplace is 
another significant step forward in the 
battle." Nl 
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Using 'Spies to Win a War' 
Corporations tum to detectives to catch workers with drug problems 

S
omething was wrong at the 
turkey-packaging plant. Worker 
Compensation claims were sky

, rocketing, mostly from the eve
ning shift. So earlier this raar, 

management called in under
cover detectives, who soon 
found the . cause. Employees 
were getting high on cocaine 
and jousting with forklifts, in
juring themselves and damag
ing equipment. "It was abso
lutely demolition derby," says 
Ron Schmidt, vice president of 
investigations for Pinkerton's, 

Ii THE ' 

DRUG 
CRISIS'" 

the agency hired by the company. (The firm 
didn't want its name used.) As a result of 
the probe, nearly 20 workers were fired. 

With drug abuse on the job increasing 
every year, corporations are escalating the 
battle to root out users and dealers. More 
and morc, they're supplementing ~uca
tion programs and random testing with 
full-scale undercover work. The get-tough 
trend has created a bonanza for the drug 
snoops-now a $250 million industry, by 
some estimates. While hiring detectives is 
still often viewed as a last resort, some 
companies say they have no choice. Says 
William Huston, security chief for paper 
manufacturer Boise Cascade: "It takes 
spies to win wars, and we're in a war." 

Business is fighting harder because it 
can't afford not to. The crack epidemic has 
compounded longstanding corporate prob
lems with cocaine, marijuana and speed. 
Tne U.s. Chamber of Commerce has found 
that recreational drug users are a third less 
productive than other employees and more 
than three times likelier to injure them
selves or others at work (chart). Uncle Sam 
is also forcing the issue: the Drug-Free 
Workplace Act of 1988 requires companies 
with substantial federal contracts to clean 
house or lose contracts. 
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Even firms under no legal obligation are 
eying their ranks more closely. Just one 
stoned employee can do monumental dam
age. A January 1987 train wreck caused by 

ANDY SNOW-SABA 

Calling in investigators wilen 'the bam's on fire': Carroll with some confiscated drugs 

an engineer who admitted smoking ajoint company in the U.s. that does not have a I place investigations. "Local enforcement 
at his post killed 16 people and injured 175 I drug problem, and if they say they don't, doesn't want to mess with us," says Richard 
and cost Conrail ane! Amtrak $106 million. , they're ignoring the fact," says Paul Leek- Kerner, head of security at Pillowtex, a 
Most companies have more than one drug i inger, whose Chicago-based Midwest Con- Dallas-based pillow and comforter manu
user to worry about: the Chamber of Com- I sultants, Inc., helps companies set up facturer. "We're not that big." A growing 
merce says that 44 percent of those enter- : drug-detection programs. number of private companies, large and 
ing the full-time work force have used ilIe- i The companies say that police rarely small, are finding that enlisting as mere 
gal drug,s in the past year. "There is not a ! have the time:or manpower to mount work- naries in the corporate drug wars can 

Reproduced with the permission of Newsweek, rnc •• CS)1989 from Newsweek, v. 114, Nov. 6, 

1989: 56-57. 
CRS-18 

-------------~---------------.-----------



----~------

• 
highly profitable. Pinkerton's reports a 40 
percent jump in drug-related business in 
the past six months alone. The detective 
agency estimates that 80 percent of its un
dert!over jobs are now drug related-in
cluding many that begin as simple theft 
investigations. "We start out Uooking for 
what happened to the property and we find 
dnlgs," says CEO Tom Wathen. Another 
dnlg-detection agency, Dayton-based Pro
fessional Law Enforcement, has watched 
its revenues double every year since 1985. 

Clients range f.romsmall cornpanieswith 
disappearing inventories to StJme of Ameri
ca's biggest corporate giants. General Mo
tors and Whirlpool have used spies as part 
of their anti-drug programs. Houston
based Compaq Computer Corp, flushed out 
22 employees who have been ar.cused of 
trading stolen computer chips for drugs. 
PLE alone has 54 undercover agents now at 
work in Fortune 200 companies. Few com
panies will admit they hire snoops, and 
most try to keep undercover work unde.
wraps. "People feel you're spying on 
them," says one company security officer 
who employs snoops. "We are, but do you 
want people to know that?" 

'Playing ostrich': Companies that avoid 
confronting their drug problems find they 
don't just go away_One firm realized that a 
forklift driver was causing damage, but 
didn't order an investigation until he killed 
a co-worker, says Richard Rose, vice presi
dent of New York-based Management 
Safeguards. Another company called Rose 
to find out if one of its partners was abusing 
drugs: he was, but the firm opted not to fire 
him because he was still bringing in $3 
million in business a year. "Some play 0s

trich, and they back away from confronting 
the problem," Rose says. "But they'll be 
calling me back in a few years, and it'll be a 
lot harder and more expensive to get rid of 
the problem then." 

Hardball methods can sometimes create 
as many problems as they solve. While no 
one is for drug abuse-and workers are 
often the first to demand that 
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, tigators l!>Ok.{or telltF,.le behav-
. ~oi'wheh:searCliliig for workers ~ 
: With ditig problems. '8om2 signals: 
i ': •• -.... -<~ ... ~" ........ : .... :;.:;1. . 
~LowPro'ductiyIW:;On average, ree-:. 
.~reatioxi1ifUse'iSk'f~ .. one-third less ~: t 
'3proa~t;fiVe thartr~ifi.erworkers. ~ .• ,., 

•• • ~ -,,401 .' .• l~".,..", ""':' .... I,~ 

::;TanlirieSS: Users~areiIiree times' " ,;-: .~ 
~. \mo~e.~elY t!>,~~ late arid.twi~e;:~ 
,'{as lik~y',t~a$;!q l~ve early.- -~:'< .'J~'; 

0" :. ·";,l.~ .. '· ·"'~· .. ~fl1:~<~i.'. • - ~ .•. , 't,\ ...... 
:' Frequent';Absen,c.es::M.'orkers Using;~{~ 

,'l:: drugsare'fWbTi!rld'ahalf times more'" .~ 
. .1ikelY,tc!; be .out~ldays o~ more~.; 
':Accidairts: Users are almost four 

" :.;:tiiilEis.~9.re!likeJ.Y: ~~~, involved itl .. 
·:injuri~«)I1: thifjQb:;>~~,~ '. L •. ' , 

'. '1JOURCE: u:&.Clw.mEROp;iX>~ il,,~·:. _',' 

• 
encourages too much emphasis on punish
ment. Since federal law treats addiction as 
a handicap covered by antidisCrimination 
statutes, companies can't simply fire work
ers because they use drugs. Though skep
tics question the cost-effectiveness of reha
bilitation programs, a new study based on 
data from North CaroKua's Research Tri
angle Institute shows thll.t treatment can 
reduce drug use as well ru.1 abuser crime. 
And David Conney, a pSl<:hiatrist who 
founded the New York-based Conrley Medi
cal Associates to offer a broad array of 
drug-prevention and treatment services to 
corporations, points out that treatment 
saves the cost of training new workers. "It's 
good business to treat the cmp}.?yee," Con
ney says. "It's good from the humanitarian 
point of view of benefit to the employee, and 
it's also good business financially." Charlie 
Carrell, a cofounder ofPLE who broke with 
the firnl to found a new company, ASET 
Corp., agrees. "Why throw all the money 

management clean up drug 
problems-workers' rights can 
get trampled in the rush to un
cover users. The same investi
gators who look for drug abuse 
can be used to check up on 
union activity and whistle
blowers. "It really begins to 
shift the balance of power away 
from individuals who have a 
right not to be abused by their 
government to a nation of p-eo
pie who are constantly being 
spied upon," says Loren Siegel, 
a spokesperson for the Ameri
can Civil Liberties Union. 

Rellfing on police Isn't enough: Kerner at a Pillowtex 

• 
Some professionals believe 

the cops-and-robbers approach 
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A bonanza for Pinkerton's: Wathen 

invested in the person out the door," he 
asks, "when the next person you hire might: 
have the same problem?" 

Because of the rancor that undercover 
investigations can cause, some corpora
tions-and even some investigators-try 
to avoid them. Edward Cass, a 3D-year 
Drug Enforcement Agency veteran who 
now runs Boston-based Cass Associates, 
says that not all detective firms have the 
staff to conduct sensitive operations, and 
that botched investigations can harm inno
cent workers and lead to lawsuits. "Some of 
these companies are hiring kids, they're 
getting young people with a cop complex, 
they'll stand on their head just to be a 
detective," Cass says. "A w hole lot of people 
are out there that are all fluff and no stuff." 
Cass prefers surveying workers in confi- . 
dential interviews. 

Other drug fighters have grown frustrat
ed with police tactics because they often 
come too late. Carroll says he left PLE 

partly because he felt; that it 
was overemphasizing investi
gations. "I changed my philoso- I 

phy. Drug busts are generally I 
reactive in nature. When they', 
call you in, it's because the 
barn's on fire." His new firm, 
spends 90 percen~ of its ener
gies on drug education and pre· 
vention. But even Carroll ad
mits that prevention alone isn't 
enough these days. In compa· 
niesacross America. the barn is 
on fire, and corporations are 
willing t.o do whate"er is neces
sary to put out the flames. 

Juur-: $cuw"IITl':lI'Ilh 
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Drug testing; legal, moral 
issues on a collision cou.rse 

A WHOLE rarige of issues swirls 
around employee drug-testing. 
Among them are legal, moral, and 

. practical questions. . 
Here are the considerations: . 
Legal. The courts seem to have reached a 

consensus that such probes fall into the cate
gory of searches and seizures. What they are 
divided over is what kinds of drug testing 

. should be .considered constitutional under 
Fourth Amendment proscriptions against 
unreasonablt;l searches. 

The United States Supreme Court will 
soon consider a trio ot cases to try to reach . 
Sl)me judicial consensus in this area. 

'!\vo of these matters are scheduled for 
hearing in early November - one involving 
railroad workers and the other the US Cus
tOins Service. In the fonner, the justices will 
have to decide whether the constitutional 
privacy rights of individuals are 

for broad-based testing of federal workers 
and pending congressional legislation for a. 
crackdown on drug dealers. 

Some suggest that random drug testing 
'shouldbe imposed on prisoners and school
children alike - and that criminal sanctions 
should be imposed on those found to be 
users. 

Yet, there is no evidence that this type of 
probe of a person's blood and body lluids is a 
major deterrent to substance Use and abuse. 

The important test is the one provided by 
society - moral leadership provided by the 
horne, the community, the school, and the 
church: It is a test of spiritual strength to 
resist that which is destructive to the domin
ion of the individual. The war on drugs can 
best be won at this level. 

Practical. Drug testing may.well be pl:ac
tical for railroad workers, Customs employ

violated by federall'cgulations re- JUSTICE 
Quiring blood and urine tests for 

ees, pilots, school bus- drivers, and 
others whose impairment by 
chemicals could lead to seriouS ac-

those involved in serious railroad 
accidents. A lower appellate court struck 
down this search as unreasonable. 

A similar issue arises in reference to man
dated Customs Service tests for those seek
ing drug enforcement jobs. Here the lower 
court ruled the testing to be reasonable, 
citing that intrusiveness of the search was 
minimal and limited in scope. 

The third case, just added to the docket, 
also involves railroad workers. Here the 
court will review a ruling that barred the 
Consolidated Rail Corporation (Conrail) 
from imposing drug tests without permitting 
collective bargaining over the issue. 

The Conrail dispute, however, seems to 
center more on jurisdiction than on personal 
privacy. The US Court of Appeals for the 
Third Circuit has already ruled that the 
Railroad Labor Act, which governs the 
railroad and airline industries, requires col
lective bargaining in this situation. 

Moral. In upholding drug testing in the 
Customs Service case, the US Court of Ap
peals for the Fifth Circuit proclaimed that 
drugs are an evil in society that government 
has a legitimate interest in protecting 
against. 

It is safe to say that there is consensus in 
society for this point of '-""N. It has led to 
the recent tough stance by Olympic officials 
toward athletes found using steroids. And it 
is reflected in President Reagan's proposals 

cidents and public risks. But even 
in these situations, random testing is 
constitutionally questionable unless at
tended by strict guidelines that take into 
account individual dignity and privacy. 

The burden must always be on govern
ment or private employers to justify why 
such intrusion is necessary. The tests them
selves must be technically competent and 
professionally administered. Results must 
not be used to punish but as a guide toward 
rehabilitation. 

Gerald Uelrnen, dean of the Santa Clara 
University School of Law, recently com
mented in a Los Angeles Times op-ed column 
that court rulings do not get to the issue of 
whether drug testing is worth the cost. 

Dean Uelrnen says that the estimated $8 
!lillion to $10 billion annual price tag that 
would be attached to testing of every em
plo!,ee in the US far exceeds what is cur
rently spent on all drug-treatment programs 
combined. He also points out that drug test
ing is fast becoming a multibillion-dollar in
dustry. Uelrnen adds that "many employers 
who are jumping on the drug-testing band
wagon are chiefly concerned with corporate 
images rnther than wayward employees." 

Profit and profile are not reason enough 
for engaging in this highly controversial 
practice. 

A Thursday column 
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Hoisted on their own hazards can be readily concealed ir 
mine operators are alerted in ad· 
vance. 

constitutional p~tard 
Former liberal Rep. Elizabeth 

Holtzman. Democrat of New YOI·k. 
orchestrated a crabbed Fourth 
Amendment dl.:cree in New York vs. 
Burger (1987). Arguing as district •• '1 

T
ile carpln.R of labor unions removed from their safety- or 

, and liberals over compre- security-related duties, 
hensive drug-testing reg- The foremost constitUtional com-
ulations Issued Nov, 14 by plaint against the DOT rules is the 

the Department of 'lhmsportation is ' wholesale testing of employees with-
ill-becoming. Previously. they ar- out any partir.ularized reason to be- . 
dently championed constitutional Iieve drug use will be detected. The 
doctrines that support these' reg- testing. it is said. is akin to the odious 
ulations. This irony of evenhallded general writs of assistance bran-
justice .shouldwarn any group dished by ihe British prior to the 
against untempered constitutional RevolUtionary War to enforce cus· 
zeal.- toms laws against American colo-

DOT Secretary James Burnley's nists. The writs authorized open-
final drug-testing rules apply to apo. ended searches and were issued 
proximately 4 million transportation without individualized suspicion of 
employees'entrusted with safety,or, wrongdoing. The Fourth Amend
security-related responsibilities: 3' ment's ban on all unreasonable 
million 'truck drivers. 538.000 avi.! searches. and Its warrant require
ation employees. 90.000 railroad' ment of probable cause to suspect 
workers. 200.000 mass-transit per- misconduct and particularity in 
sonnel. 120.000 seamen and 116,500 identifying places to be searched or 
pipeline lal?orers.' .' ' '.' , ; persons to be seized were animated 

Industry testing GO~ts, approxi- "by American antipathy tow:"'" '::1 &IS 
mateS2.1 billion, but are dwarfed by of assistance. 

, the estimated SS.7 billion savin'gs 
from fewer accidents. less' absen

, teeism.sick leave. theft and worlt
men's compenAAtion pilyments. '. 

'l'~c i'ules generally mandate em-' 
ployeP drug testing for mArijuana. 
cocaine. opiates. amphetamines and 

. PCP prior to hiring. after an acci
dent. at '!Ieriodic intervals, randomly 
and when reasomible suspicioh of il
licit use surrounds an individual. 
Employees testing positive must be 

Bruce Fein is a lawyer and free
lance writer specializing in legal is
sues. 

4Cr,o""':::":/, unions and Iibernls: 

1\ contend. the unrocused. 
warrantless drug testing 

mandated by the DOT regulations 
flouts the intent of the aml!ndment. 

Zealously pursuing strict enforce
ment or their favored regulatory 
programs. however. the critics or 
random and comprehensive drug 
testing have subverted that collstitu
tional objection. 

In Camara vs. Municipal Court 
(1967), the Supreme COL .. t declilrl!d 
that rental properties may be 
searched to detect housing-code vio
lations within a geographk area 

attorney for Brooklyn. she success· 
fully defrnded a statute permitting 
warrantless searches of automobile 
junkyards to detect illicit commerce 

~ 
in stolen vehicles and parts. The 

based on p able cause to believe Burger decision stressed the acute 
some viola ons will be discovered. community menace of motor vehicle 
The court explained that effective theft and the necessity of surprise 
housing-code enforcement would be searches to prevent law evasion b~' 
infeasible if each multidwelling.unit junkyard dealers. 
search required a showing or prob- The DOT drug-testing reg· 
able cause. ulations satisfy the Fourth Amend-

The liberal infatuation with striCt ment jurisprudence engineered by 
controls on guns precipitated a liberals and unions. Drug use is pan· 
Fourth Amendment inroad in United demic and dangerous when trans· 
States vs. Biswell (1972). There the portation employees'are implicated. 
court sustained a 1968 Gun Control In January 1987. 16 persons died in 
Act provision authorizing warrant- a Con:ail-~trak cras~ invol-.:ing a 
less searches of the premises oefire- d!'llg-lmpalred Conrs!l en~mee~. 
a~s or ammunition dealers during . Sance that .date. 60 major ratl accl
bUSiness hours to inspect records. I de~t~ Cl!usl!lg deaths and hundreds 
~ocuments or inventory. If inspec- of mJune~ !nvolve~ employees who 
lions are to be effective and serve as tested POSttlve for Illegal drug use. 
a credible deterrent to gun·law vio· In July 1988. a tour-bus driver im
lations. th:: court explain!'" "un- paired by cocaine injured 44 passen· 
announced ... ''''-: i.t:quent inspec- gers ina crash. The Federal Aviation 
lions are esscntial." withtlllt :ilc Administration has dismissed 13 air 
prerequisite.-r", .... rnmt. traffic controllers for drug "buse 

Writing fnr the court in Colonnddc after abortive rehabilitation e~forts. 
Corp. vs. United States (1975). lih· A cocaine-using commuter a.lrcraft 
eral icon Justice William O. Douglas pilot and eight others recentl~,' died 
sustaincd a federal statute authoriz- in an accident. 
ing wllmmtless searches of retail Ii- 1h1ckers estimate that 36 percent 
quor deniers to enforce excir.c·tax of their numbers occasionally dri\"C 
laws. Liberal.Justice Thur,:!ood Mar- under the influence of drugs. 
shall aulhnr~d the opinion in nnno- 1b ensure a drug-free work force 

, van vs. Dewey (1981) upholding un· in safety or security-related trans· 
announced. wal'rantless inspections portation jobs, random testing with· 
o( underground and surface mirlPIi out warrants is imperative. Notice 
to enforce the Federal Mine Safety wollld enable employees to conceal 
and Health ACi. A search warl'an t . traces of drug use and mandatory 
requireme::t. JU.>tice Marshall in· individualseaTch warrants would be 
sisted. • ... "·Jld frustrate elTective en· impracticable, because drug abuse 
forcement, becausc sarely or health ordinarily is undetectable without 

see FEI~. palW F4 
testing. • 

The DOT regulations thus fit 
snugly within the Supreme Court's 
prevailing Fourth Amendment 
framework. Opponents have been 
hoisted on their own constitutional 
petard. Macbeth's prescient brood· 
ing should tame these reverish litiga· 
tors in the future: "that \ve but teach 
bloody instructions. which being 
taught return to plague the inventor: 
This evenhanded justice commends 
the ingrL-dicnts or our poison'd chal· 
ice to our own lips." 
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Testing for drugs 
makes liberties unsafe 

ORANGE, Calif. - The 9th 
U.S. Circuit Court of Appeals is 
absolutely right Our constitu
tionally guaranteed freedom 
from unreasonable search and 
seizure is more important than 
our misguided, idiotic "war on 
dru~." And, yes, the Fourth 
Amendment is a1!lo more im
portant than the so-called 
"safety" issue, which the cur
rent popularity of illegal drugs 
is said to raise. 

If the truth be told, however, 
that much-vaunted "safety" is
sue is little more than a red 
herring. The drug tests at issue 
cannot tell if the testee is high 
at the time of the test Nor can 
they detect if the testee was 
high at any particular time in 
the past At their best, all such 
tests can reveal is whether any 
residue of a particular drug re
mains in the testee's body at 
the time of the test What this 
means is that an individual 
who takes a couple of hits 01I a 
joint at a party in January can 
tum up positive for marijuana 
on a dnlg test in February. 

Knowing that the marijuana 
"high" wears 01I after a few 
hours, is there anyone in the 
USA so out of touch with reality 
as to believe such an individual 
cannot safely operate a plane 
or a train one month later? 
, Nor is this the full extent' of 
the problem any fair-minded 
person will have with these 
drug tests. For these tests carry 
with them absolutely enor
mous margins of error. It is not 
uncommon for individuals who 
have never ingested any illegal 

Jeff Riggenbach is writing a 
. book for the Cato Institute on 
U.s. drug policy. 

drug:; at all to test positive for 
one or more of these drugs. 
And it is even more cornmon 
for individuals who are using 
non-psychoactive prescription 
drugs to test positive for one or 
more illegal drugs which they 
have not in fact used. 

The 9th Circuit Court's ruling 
does not, therefore, put consti
tutional rights above the ~fety 
of rail and airline passengers, 
because the drug tests the 
court ruled against do not, by 
any reasonable standard, tell 
us anything at all about safety. 

But even if the court had put 
constitutional rights above 
safety, it would have been right 
to do so. It may be that a police 
state can assure its citizens per
fect, mishap-free transporta
tion. Mussolini is said by some 
to have achieved that in Italy in 
the 1930s. But at what cost? 

Are we to permit our govern
ment to stop us, search us and 
seize whatever it likes whenev
er it likes, even in the absence 
of any evidence suggesting we 
have been involved in criminal 
behavior? Are we to allow this 
government intrusion into our 
lives on no basis whatever but 
the government's belief, how
ever foolish or groundless, that 
someone in the area around us 
might have been guilty of such 
criminal behavior? 

Our Founding Fathers re
fused to tolerate that kind of le
gal system. And so should we. 

®' 
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Drug abuse is not 
a victimless crime 

CHICAGO - The recent de
cision overturning drug testing 
for railroad workers after acci
dents or rule violati!lns con
trasts dramatically with deci
sions by four other federal ap
peals courts upholding random 
drug testing for prison guards, 
jockeys, bus drivers and cus
toms officials. It is a bad deci
sion that contributes to the con· 

. fusion and misinformation be
ing spawned by those 
advocating drug use as a free
dO!n-of-choice issue. 

Drugs are not only illegal, 
they do work and they do 
cause accidents. Cocaine is 
stronger, more available and 
cheaper today than at any time 
in the last decade. While mari
juana use is decreasing, the pa
tency of today's pot is eight 
times greater than in 1975. 

Drug tests do not document 
impairment Drug tests dOcu
ment use of a particular sub
stance. If there is a serious ac
cident, why shouldn't we inv~ 
tigate the cause? Out of 179 
railroad accidents in 1987, 39 
railroad employees tested posi
tive for drugs - an increase of 
34% over 1986. 

And supervisors can't al
ways tell when employees are 
taking drugs. Drugs like mari
juana do not always cause er
ratic behavior, particularly 
several hours after use when 
they can still have an impact 
on peripheral vision, judgment 
and vigilance. A study by Je
rome Yesavage at Stanford 
University documented that 
one full day after smoking one 
marijuana joint, . pilots' ability 
to lana safely on the center of a 
runway was dramatically im
paired, even though the pilots 
looked fine and thought they 
were performing well. 

Peter B. Bensinger, fonner 
federal drug enforcement ad
ministrator, is a consultant on 
drugs in the work place. . 

One principal value oi arug 
testing is as a deterrent, just as 
the placement of metal detec
tors at airports serves as a de
terrent to terrorists. 'The detec
tor warning does not document 
degree of danger or percent· 
age of damage that could be 
caused by a bomb or a gun. 
The drug test, like the metal 
detector, reports the presence 
of a prohibited substance. 

:And the rules are clear. The 
railroads have said: "Don't 
come to work with drugs o. 
cohol in your system." And 
way to reduce drug abuse is to 
test people for drugs, including 
after accidents. 

The chairman of the Nation
al Transportation Safety Board 
maintains ,that post-accident 
drug and alcohol testing in 
safety-sensitive railroad jobs is 
·critical. The U.s. District Court 
in Washington denied a peti
tion to overturn the' Depart
ment of Transportation drug
testing rules, which included 
random testing for specific 
safety-sensitive positions. 

Drug testing does have an 
impact on reducing drug use 
on and 01I the job. Such testing 
can be done scientificallv and 
accurately, and the testing 
methodology and results can 
be reviewed and examined. 

Drug abuse' is not a victim
less crime. Look at the recent 
report on the relationship be
tween drug use and criminal -
behavior published by the De
partment of Justice or ask the 
families of the innocent vic
tims killed in the Conrail-Am
trak collision in Chase, Md .• 
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Drugs, privacy and public safety 
The Supreme Court has given the Bush administra

tion the go-ahead for a progriun of drug testing' for 
some railroad workers ruld Customs Service employ
ees. Civil libertarians may protest, but the court didn't 
completely ignore their complaints. It also suggested 
warning that the War against drugs will have to be 
pursued without undue zeal and with some regard for 
the privacy of those tested. . 

Two cases were decided Tuesday. One addressed the 
drug tests required by federal law for rail peroonnel 
involved in serious accidents. The other concerned 
Customs Service rules, which provide for tests of more 
than 8,000 employees who work directly in drug inter
diction, carry guns or handle classified material. 

Justice Anthony Kennedy, who' wrote both majority 
opinions, argued that the railroad tests are justified by 
the government's strong interest in assuring public 
safety. A similar concern applies to many of the Cus
toms workers, in addition to the need to assure .that 
people enforcing drug laws aren't themselves breaking 
drug laws. But the court refused to endorse the testing 

of workers simply be.,.use of their access to classified 
documents, saying it lacked sufficient information. 

The most cogent di~nt came frorp a surprising 
source, conservative Justice Antonin Scalia. Though he 
supported the railroad mles, he dCilounced the CUs
toms policy as "a kind of immolation of privacy and 
human dignity in symbolic opposition to drug use." 
The government didn't demonstrate a problem in Cus
toms that demanded fuis remedy, he complained. Its 
program was based on "nothing but speculation." 

Scalia raises pertinent questions that apply beyond 
this case. They may also figure in another major case 
now in the lower courts-the government's unprece
dented plan to test four million workers in the airline 
and trucking industries. 

The court was right to rule that individual rights. 
must sometimes give way to more urgent govemmt"Jt 
interests. It has an ec.ualJy solemn duty to assure that 
when the interests are not so urgent, the need to safel 
guard privacy will prevail. 

• 
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The Drug-test Swamp 

I N permitting drug tests of 
railway employees after a ma
jor accident or safety viola

tion, the Supreme Court was on 
eminently safe ground. In allow
ing drug tests of certain catego
ries of Customs Service officers, 
the court pushed into that squish). 
bog that borders quagmire. 

S.ome civil libertarians find 
both c,f To.lesday's rulings defec
tive in not requiring "individual
ized suspicion" of drug use before 
testing workers. They say that 
violates the Fourth Amendment 
protection against "unreasonable 
searches and seizures." 

Yet individualized suspicion as 
an element of "reasonableness" is 
a judge-created standard, not ex
plicit in the Constitution, and 
judges can adapt it. 

The balance struck by the high 
court in the case of railw-dY work
:=rs makes good sense. For one 
thing, there is in fact a record of 
drug-related accidents on the 
rails. resulting in death and in
jury. For another thing, the fact 
that testing is triggered by a 
safety lapse means that there is at 
least what might be called "re
gionalized suspicion" of drug 
abuse: Hence, the testing net 
can't be cast lOO widely. 

With regard to testing certain 
Customs officers engaged in in
tercepting drugs or who carry 
guns, though, the court had less 
of an empirical basis. Data .indi
cate that drug ahuse among such 
officers is minuscule. Noting this, 
Justice Scalia objected that the 
testing p',rogram appears to be 
simply a symbolic gesture. 

We're ./J1,)t prepared to say that 
the court ventured too far into 
quicksand in the Customs case. 
There is some rational basis for 
the court's distinctions, and the 
testing is circumscribed - though 
much more loosely than in the 
railway case. Also, we're not con
vinced that drug testing, when 
conducted under dignified condi
tions, is quite the Gestapo-like in
vasion of privacy that opponents 
depict it to be. At least, the pri
vacy concern is not sufficient 
alone to outweigh in every case 
society'S compelling need to com
bat the drug menace. 

But we do say that the Customs 
decision comes about as dose to 
random testing as we would like 
to see. The Supreme Court is ex
pected to face many more chal
lenges to drug tests in the years 
ahead, but it has already begun to 
map the edge of the swamp. 
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New York Times 

Drug Testing Passes a Test 
In upholding two Federal programs that test 

employees for drug use in the workplace, the ~u· . 
preme Court properly balanced privacy rights 
against public safety. 

The majority supported drug testing by a vote 
of 7 to 2 in the case of railroad workers involved in 
accidents and by 5 to 4 in the case of Customs Serv
ice employees who Intercept drugs or carry fire
arms. Concern's for rail safety and a sober force to 
guard the border gateways from smugglers are 
real enough. Complaints about the indignity of sub
mitting to tests arc exaggerated given that urine 
testing has become a routine part of a physical 
examination .. 

Even if the programs were motivated by poli
tics as well as need, they are legitimate public 
policy as long as they are properly managed. 

• 
Drug tests are undeniably searches subject to 

the Fourth Amendment's ban on unreasonable 
searches and seizures. Railroad and Treasury De
partment unions argued that warrants, legal prob
able cause or at least Individualized suspicion 
should be required before any worker could be 
forced to undergo testing. . 

But in these Cases, the word to remember is 
"reasonable." Justice Anthony Kennedy, writing 

for the Court, found that it would be unreasonable to 
put railroad and, customs managers through the 
rigors of search-and-seizure jurisprudence that the 
police must master. 

Enough that a rail accident has occurred and 
investigators at the chaotic scene need information 
quickly. Enough that the customs agency needs to 
satisfy Itself about the sobriety of an employee who 
Is being promoted or transferred to the front lines of 
drug Interdiction or who is carrying a sidearm. 

In the customs case, the vote was close because 
the Government had to admit that the Customs 
Serv!ce doesn't have an obvious drug problem. The 
railroad Industry, by contrast, has a lamentable his
tory of drug- and alcohol-related accidents. But the 
majority rightly refused to require Customs to ac
cumulate such a history before protecting clearly 

'sensltlve jobs. The Court's task was to rule on the 
power to test, not the wisdom of testing. 

This broad approval for two fledging programs 
suggests that well-managed testing plans, including 
some randQm testing In important job categories, 
can· survive constitutional review. It bolsters the 
principle that Government programs promoting 
public safety can pass their own const1tutional tests. 
For holding that the rules for criminal prosecution 
need not bind the protection of the workplace, the 
Justice~ also deserve high praise. 
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After mollths of consideration, the editorial board of AVIATION WEEK &. SPACE TECHNOLOGY remains divided over the advisabil
ity of random drug testing for air transport employees. Accordingly, this week's editorial page is given over to summary slatements 
in support of (1nd in opposition to the new government program We welcome reader responses.-Ed. 

Yes to Drug Tests 

Pilots and aviation professionals the world over c;hould drop 
their pride a notch and support drug testing for airline 
industry personnel in safety-critical jobs. The stakes are too 

high to do otherwise. 
Even one death or injury resulting from a drug-related aircraft 

accident-whether it involves a pilot, mechanic, dispatcher or 
controller-is too many. Aviators hold a sacred public trust to 
provide safe transportation, and it is a credit to the international 
airline industry that so many take this responsibility so seriously •. 
This is a trust that hundreds of thousands of aviation profession
als have labored for decades to build. But it can be shattered by 
just one accident. 

It cannot be argued that drug users never reach the cockpit, 
maintenance shop or control tower cab. In January, 1988, nine 
people died in a commuter transport crash near Durango, Colo. 
The National Transportation Safety Board later ruled that the 
pilot's cocaine use was a contributing factor. 

A newspaper survey of emergency room staffs manning 
Pittsburgh area hospitals in the fall of 1986 found 23 cases of 
drug abuse by airline flight crews. Hospital workers also reported 
treating numerous additional cases of drug abuse by f1ight
critical workers such as mechanics. 

The Transportation Dept.'s drug testing rules-although not 
perfect-are a good place to start. They apply to 538,000 U. S. 
aviation workers who fill safety-critical positions. They specify 
pre-employment, post-accident, periodic, reasonable cause and 
random testing. When fully instituted in two years, employers 
will be required to have 50% of their covered workforce checked 
via random urine samples annually. 

Employees testing positive on both an initial and more
accurate confinning test are to be removed fmm their posts 
immediately. 

There is proof that dru[ ,'~ . .ling works. When the U. S. Coast 
Guard began its drug test program five years ago 10.3% of its 
employees tested positive. Now that rate is 2.9%. Drug test 
programs in other U. S. military services produced similar 
results. 

Although controversial, random tests should be instituted for 
particularly sensitive positions. Otherwise, employees can modify 
their intakes to pass scheduled tests. Reasonable-cause testing 
fails to protect the public adequately; post-accident checks are of 
little" use to the injured and of none at aU to the dead. 

To ease the transition to regular drug testing, the Transporta
tion Dept. should take further steps to address employee con
cerns. Strict testing guidelines must be drawn up and publicized. 
Workers need to be guaranteed that the tests, even random 
checks, an~ conducted in an appropriate medical environment. 
Independt:nt third party organi7.ll1ions should conduct the tests 
on their own schedult."S to ensure impartiality. 

More: importantly, the Transportation Dept. should fund 
further research to d<!tcrnline the exact accuracy of the program 
and to cstahlish apprupriate ttlxidty levels. And, it surdy should 
addro.:ss C(llll:crns Ihat such ovcr-lh<!-COlllllcr medicines as Advil 
and NyQuil ean trigger "lill,c ptlsitivo.:s." 

No to Intrusions 

The U. S. government has found airline pilots suspect of drug 
abuse-not based on their record as individuals. but on the 
fact that they fly aircraft and are responsible for the safety 

of air travelers. New rounds of government-ordered drug tests 
are a hysterical reaction to our society'S inability to conquer this 
modern-day scourge. 

Because of their sensitive public safety role, airline pilots are 
checked by government and company doctors more than anyone 
else in the commercial sector. These include pre-hire screenings, 
two FAA physicals a year and an annual company physical. In 
addition to these probes there are reviews of their work by check 
pilots, usually twice a year, and the peer review that comes 
through the welcome development of cockpit resource 
management. 

Another check, particularly one run by the government, 
simply is not needed. It will be an expensive duplication of effort. 
Random testing in par~icular raises the specter that a mistake 
will jeopardize someone's career. And, the odds are that mistakes 
will be made and that pilots will be hurt in the bureaucratic 
entanglements. 

Pilot~' basic rights are being eroded, and without cause. No 
evidence has been produced that pilot drug abuse is eroding 
airline safety levels. Drug abuse has been cited in one commercial 
aviation accident. This isolated event does not justify a large 
government program to test 40,000 other commercial pilots one 
more time. 

What is behind this government dictum is a misguided notion 
of egalitarianism in the workplace. Public pressures have in
creased for random testing since government investigators 
blamed an Amtrak accident on drugged railroad engineers. 
Although there is no evidence that pilots are guilty (or even 
suspect), they are being treated as such without probable cause. 

Other ways of handling the safety issue ought to be explored. 
Pre-hiring psychological screenings should take the drug ques
tion into consideration if they do not already. Such a focus could 
select individuals who may be prone to take drugs or otherwise 
endanger aircraft safety. 

Uses and abuses of alcohol have presented the same challenges 
to the government, industry and the pilot Community, as does 
the use of drugs. In its handling of alcohol issues, each sector has 
acquitted itself well. 

Government regulations restrict alcohol use. Pilot abusers can 
tum themselves in without wrecking their careers. Fellow pilots 
can tum in another pilot for abuse or violation of regulations. 
But jobs are not immediately at stake in this pr;ocess since the 
alcohol victim can be rehabilitated and returned to the cockpit. 
The rehabilitation program, a model for all industries, is 21 credit 
to both airlines and pilots. 

As entrenched as alcohol abuse is in this country, pilots are 
not required to lake pre-flight urine tcsts for alcohol. Drug abuse 
is a scourge. But it should be treated lik<! alcohol abuse. E.<itablish 
the process for abusers to turn thcmselvcs in, promote a no-fault 
syslc!m to conquer the problcm on 3n individual ba$is under 
personal Cllre, and do it wilh dignity. 

Reproduced with the permission of McGraw-Hill, Inc., (§> 1989 from Aviation Heek and 
Space Technology, v. 130, Mar. 27, 1989: 9. 
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PART TWO: eRS REPORTS ON DRUG TESTING 

This is a list of current reports by analysts in the Congressional 
Research Service of the Library of Congress. To order any of these items 
use the order form found at the end of this report. 

Dale, Charles V. 
Constitutional analysis of proposals to establish a mandatory public 
employee drug-testing program. Revised Nov. 3, 1988. Washington, 
Congressional 'Research Service; 1988;' . 44· p. ' 88-293 A 

Coverage of Congress by the drug-free workplace provisions of 
section 628 of P.L. 100-440, the Fiscal 1989 Treasury, Postal Service, 
and General Appropriations Act. Aug. 10, 1989. 6 p. 89-477 A 

Federally mandated drug testing of transportation workers. June 16, 
1989. Washington, Congressional Research Service, 1989. 19 p. 

89-384 A 

Legal analysis of recent appropriation -riders to insure a "drug-free 
workplace". June 20, 1988. Washington, Congressional Research 
Service, 1988. 16 p. 88-450 A 

Drug testing: the response to drugs in the workplace; info pack. Updated 
as needed. Washington, Congressional Research Service. IP350D 

Gressle, Sharon S. 
Drug testing in the workplace: Federal programs; issue brief. Updated 
regularly. Washington, Congressional Research Service. IB87174 

Lane, Elizabeth S. 
Drug abuse: selected references, 1986-1988. Sept. 1988. Washington, 
Congressional Research Service, 1988. 45 p. 88-625 L 

Mazur, Rebecca. 
Drug testing: selected references, 1986-1987. Revised Jan. 1988. 
Washington, Congressional Research Service, 1988. 11 p. 88-33 L 

McCallion, Gail. 
Drug free workplace initiatives: Federal legislation affecting the private 
sector. July 13, 1988. Washington, Congressional Research Service, 
1988. 7 p. 88-508 E 
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Drug testing: the experience of the transportation industry. Jan. 11, 
198~\ Washington, Congressional Research Service, 1989. 12 p. 

89-26 E 

Drug testing in the workplace: an overview of employee and employer 
interests; issue brief. Regularly updated. Washington, Congressional 
Research Service. 8 p. m87139 

Randall, Blanchard, IV. 
Drug testing for illegal substances. Jan. 20, 1987. Washington, 
Congressional Research Service,~19874' _.7. Ph 87-36 SPR 
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PART THREE: DRUG TESTING: 
BmLIOGRAPHY-IN-BRIEF 

This bibliography cites material found in the CRB Public Policy 
Literature file. It includes articles and reports from 1987 to 1989 focusing on 
the most current material; for earlier works see Drug Testing: Selected 
References, 1986-1987, by Rebecca Mazur (CRB report no. 88-033). For a list 
of cu.rrent published hearings see Drug Testing in the Workplace: An Overview 
of Employee and Employer Interests, by Gail McCallion (!B87139), and Drug 
Testing in the Workplace:-Federal-Programs, by 'Sharon"S: Gressle (!B87174). 
To order any material cited in this bibliography use the order form at the end 
of this report. 

Ackerman, Sandra. 
Drug testing: the state of the art. American scientist, v. 77, 
Jan.-Feb. 1989: 19-23. LRB89-1689 

Examines the reliability of currently available drug testing 
procedures, focusing on the extent of "false positive" and "false 
negative" findings. . 

American Medical Association. Council on Scientific Affairs. 
Issues in employee drug testing. JAMA [Journal of the American 
Medical Association], v. 258, Oct. 16, 1987: 2089-2096. LRB87-8294 

Addresses constitutional, statutory, regulatory, and common law 
principles involved in testing urine for drug use in the civilian 
workplace. Offers recommendations on drug testing policy to the 
American Medical Association. 

Bensinger, Peter B. 
Drug testing in the workplace. Annals of the American Academy of 
Political and Social Science, v. 498, July 1988: 43-50. LRB88-11168 

Assesses the value and accuracy of drug testing procedures, 
reviews the development of drug testing programs for the workplace, 
and makes "specific suggestions for employers concerned with the drug 
problem in industry." 

Bookspan, Phyllis T. 
Jar wars: employee drug testing, the Constitution, and the American 
drug program. American criminal law review, v. 26, fall 1988: 359-400. 

LRS88-14948 
"Suggests that since employee drug testing is only a tangential 

issue to the problem of drug abuse in our society, solutions should be 
based on attacking drug use, not on attacking constitutional 
protections." 
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Braq.ley, Gregory. 
Drug testing in the workplace: a public sector concern. Howard law 
journal, v. 31, no. 1, 1989: 49-59. LRB89-4910 

"Provides an overview of the legal issues and specific employee 
challenges of drug testing policies in the public sector." 

Bureau of National Affairs. 
Daily labor report. Washington, The Bureau, 1948-. HD4802.D3 

Provides a daily summary and analysis of events in labor law, 
including legislation on drug testing. 

Government. employee relations .. report .. Washington,The Bureau, 
1963-. HD8008.AIB8 

This weekly newsletter covers municipal, county, state, and federal 
developments. It includes discussion of drugs in the workplace. 

Cone, Lorynn A. 
Public policies against drug use: Paperworkers v. Misco. Labor law 
journal, v. 40, Apr. 1989: 243-247. LRS89-6365 

Argues that because of recent Supreme Court decisions "the gap in 
protections afforded unionized workers, as opposed to public employees 
and non-union private workers, is likely to grow wider. This may 
result in different brands of justice, depending upon where one works." 

Cooper, Charles J. 
The constitutionality of drug testing. Federal Bar news & journal, 
v. 35, Oct. 1988: 359-363. LRS88-15019 

"Former Assistant Attorney General of the United States presents 
a thorough analysis of the constitutional principles relating to drug 
testing, with a useful Appendix of relevant case law." 

Drugs in the workplace: research and evalution data. Edited by Steven W. 
Gust and J. Michael Walsh. Rockville, Md., National Institutf.l on Drug 
Abuse, 1989. 340 p. (NIDA research monograph 91) LRS89-8109 

Based upon papers presented at a conference titled 'Drugs in the 
Workplace: Research and Evaluation Data' which was held on 
September 15th and 16th, 1988 in Washington, D.C. Topics covered 
are the prevalence of drug use by the workforce, relationship of use to 
performance and productivity, industry responses, and emerging issues 
and research directions. 

Drug testing at work: a survey of American corporations. [S.1.] Hoffmann
LaRoche, 1988. 109 p. (Corporate initiatives for a drug free 
workplace) LRS88-4712 

Reports the findings of "the first statistically representative survey 
of drug testing policies and practices in companies nationwide," 
conducted by the Gallup' Organization for Hoffman-LaRoche as part of 
their national effort to keep America's corporate workplaces drug-free. 
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Eisner , Neil. 
Drug testing: regulatory and legal issues confronted by the Department 
of Transportation. Federal Bar news & journal, v. 35, Oct. 1988: 
364-368. LRS88-15017 

Assistant General Counsel for Regulation and Enforcement at 
DOT discusses the basic concepts behind the Department's initiatives, 
describes the internal program, and. disucsses some of the legal and 
practical issues of implementation. 

Extejt, Marian M. 
The use of pre-employment drug testing: pros and cons. SAM 
advanced management journal, .v.52, .autumn 1987: .10-14, 47. 

LRS87-14722 
"Few employers can ignore the loss of productivity and potential 

for costly damage caused by dru~.using employees. Testing job 
applicants for drug use is the most common-Nand most controversial-
method for eliminating drug users from the work force." 

Farber, Daniel A. 
Drug-testing cases. Trial, v. 25, June 1989: 14, 16, 18-19. LRS89-7048 

Examines two Supreme Court decisions (Skinner v. Railway Labor 
Executives Association. and National Treasury Employees Union v. Von 
Rash) and concludes t;hat "courts have now become sufficiently 
comfortable with maflS searches that they no longer even require a 
serious justification, so long as the search is neither too intrusive 
nor totally gratuitOl,lS." 

Felman, James. Petrini, Christopher J. 
Drug testing and public employment: toward a rational application of 
the Fourth Amendment. Law and contemporary problems, v. 51, 
winter 1988: 253-297. LRS88-14323 

"Article focuses on the fourth amendment issues presented by the 
drug testing of public employees . . .. The authors believe that this 
inquiry leads to the conclusion that testing public employees should be 
impermissible in the absence of individualized suspicion." 

Glantz, Leonard H. 
A nation of suspects: drug testing and the Fourth Amendment. 
American journal of public health, v. 79, Oct. 1989: 1427-1431. 

LRS89-8966 
"In our well-intended desire to stop the flow of drugs into the 

country and reduce drug abuse . • .. Perfectly law abiding citizens 
who are under no suspicion of drug use are increasingly being called 
upon to prove their innocence", the author concludes in reviewing 
recent legal cases on the topic. 
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Heshizer, Brian. Muczyk, Jan P. 
Drug testing at the workplace: balancing individual, organizational, 
and societal rights. Labor law journal, v. 39, June 1988: 342-357. 

LRS88-6268 
Article asserts that mandatory drug testing ordered by President 

Reagan may affe~t Federal employees more than private citizens. 
Examines relevant drug testing case law and its bearing upon public 
vs. private sectors. 

Kemper, James D., Jr. 
Drug testing in the military: issues of admissibility and sufficiency. 
Federal Bar news & journal, v. 35, Oct. 1988: 374-376. LRS88-15018 

Legal advisor·to the judges of the Court of Military Appeals 
provides "a brief historical overview of the admissibility and sufficiency 
of drug test results in military trials by court-martial to prove 
wrongful use of a prohibited substance," 

Matlack, Carol. 
Boardroom vice squads? National journal, v. 20, June 25, 1988: 
1680-1683. LRS88-5331 

"Given a choice on drug testing, most businesses just say no. 
Many cite costs and potential legal troubles; some resent the 
government's forcing them to play policeman." 

McDermott, Mark T. Jones, Kyle A. 
Mandatory random drug-testing in the United States Department of 
Transportation--a Fourth Amedment analysis. Transportation law 
journal, v. 17, no. 1, 1988: 1-29. LRS88-14101 

Contents.--Introduction.--The Fourth Amendment.--Drug testing.-
Mandatory drug-testing by the United States Department of 
Transportation.--Summary. 

Sanders, Arlene. 
Intoxication and the law: drug testing in the workplace. Annual 
survey of American law, v. 1987, June 1988: 167-193. LRS88-11899 

Discusses problems with employee drug testing and argues that 
courts, legislators, and employers should "regulate testing in accordance 
with clearly articulated standards and guidelines. Only when this 
occurs can drug testing become one of the acceptable means of 
handling employee drug abuse." 

Simonsmeier, Larry M. Fink, Joseph L., m. 
Legal implications of drug testing in the workplace. American 
pharmacy, v. NS28, July 1988: 30-37. LRS88-7061 

"This article focuses on the legal implications of drug testing in 
the workplace, including the reliability of testing procedures, search 
and seizure, due process~ right to privacy, and others." 
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Spieler, loOuise. 
'rhe Drug-Free Work Place Act. Lexington, Ky., Council of State 
Governments, 1989. 5 1. (CSG backgrounder 048901) LRS89-3348 

Concludes that "while states are taking steps to comply with the 
requirements outline in the Drug-Free 'Workplace Act, many do not 
have comprehensive policies in place." 

Stewart, David O. 
Slouching toward Orwell, American Bar Association journal, v. 75, 
June 1989: 44, 46, 48, 50. LRS89-3599 

Argues that the Supreme Court's recent decisions on drug testing 
(Skinner v. Railway Labor Executives' Association and National 
Treasury Employees Union.w .. Von Rash). are .. not leading to an erosion 
of civil liberties. 

Symposium: drug testing. University of Kansas law review, v. 36, no. 4, 
summer 1988: whole issue (641-951 p.) LRS88-10842 

Partial contents.o-Accuracy and reliability of urine drug tests.--The 
"scientific" justification for urine drug testing.--A question of America's 
future: drug-free or not?--Wm employee's rights be the first casualty of 
the war on drugs?--Private sector drug testing: employer rights, risks 
and responsibilities.--Drug tet.lting legislation: what are the States 
doing? 

Testing for drug use in the American workplace: a symposium. Nova law 
review, v. 11, winter 1987: Whole issue (291-823 p.) LRS87-14325 

This symposium on drug testing presents "a variety of experts-
labor law attorneys, forensic scientists, legislators, arbitrators, civil 
libertarians, and other legal scholars--with varying views." 

U.S. General Accounting Office. 
Employee drug testing: agency costs may vary from earlier estimates; 
report to the Chairmen, Subcommittee on Civil Service and Subcom
mittee on Human Resources, Committee on Post Office and Civil 
Service, House of Representatives. May 30, 1989. Washington, G.A.a., 
1989. 23 p. LRS89-8117 

"GAO/GGD-89-75, B-223280" 
Analysis of the Office of Management and Budget's cost estimates 

for drug-testing at the 12 civilian cabinet-level departments shows 
"that the OMB guidance to departments speci(ying the dollar amount 
to use in estimating certain cost categories may not be indicative of 
~he amount some departments will spend." 
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U.S. General Accounting Office. 
Employee drug testing: information on private sector programs; report 
to the Honorable Charles Schumer, House of Representatives. Mar. 2, 
1988. Washington, G.A.O., 1988. 26 p. LRS88-5974 

"GAO/GGD-82-32, B-223280" 
Reviews ten published surveys for information on "(1) the extent 

of drug testing, (2) which testing methods are most often used, (3) who 
receives drug testing and why, (4) the reasons for having a drug 
testing program, and (5) what happens to those individuals who test 
positive." 

Employee drug . testing: regulation. of drug .. testing . laboratories; fact 
sheet for the Honorable Charles E. Schumer, House of Representatives. 
Sept. 2, 1988. Washington, G.A.O., 1988. 7 p. LRS88-11028 

"GAO/GGD-88-127FS, B-223280" 
Surveys "all 50 states on the nature of laws, regulations, and 

other legally enforceable provisions they have in effect to govern 
laboratories that do applicant and employee drug testing." 

Watson, Tom. 
Drug-testing laws are catching on. Governing, v. 1, June 1988: 60-63. 

LRS88-7054 
Discusses business leaders' objections to state laws regulating 

employee drug testing and explains why civil libertarians are pleased 
with the same laws. 

Wrich, James T. 
Beyond testing: coping with drugs at work. Harvard business review, 
v. 66, Jan.-Feb. 1988: 120-122, 124, 126-127, 130. LRS88-4694 

Explores alternatives to drug testing for decreasing substance 
abuse in the workplace. Author supports employee assistance 
programs as more effective and reliable methods for identifying and 
helping chemically dependent employees. 

Zimmerman, Carita. 
. Urine testing, testing-based employment decisions and the 

Rehabilitation Act of 1973. Columbia journal of law and social 
problems, v. 22, no. 2, 1989: 219-267. LRS89-1646 

"Considers whether urine testing and testing-based employment 
decisions violate the employment discrimination provisions of the 
Rehabilitation Act of 1973." 
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PART FOUR: USING THE LIBRARY'S RESOURCES 

SCORPIO Issues and legislation on drug testing can be monitored using files 
available in the Library of Congress's SCORPIO system. For general 
information on getting started and searching in SCORPIO call the CRS 
Automation Office (707-6447). Search strategies for finding information on 
drug testing are provided below. By monitoring the SDI Service and the 
SCORPIO files you will have access to the most current information on 
drug testing available in the Library of Congress computerized files. You 
can request a search "by a 'bibliographer by"callingthe Inquiry Section 
(707-5700). 

PPLT The CRS Public Policy Literature file (PPLT) contains citations and 
abstracts of selected magazine and journal articles as well as some 
monographs, reports, and congressional publications. Many recent GAO 
reports on drug abuse can be located in this file. Publi~ations listed in 
PPLT may be obtained from CRS by phoning the Inquiry Section (202-707-
5700) or by filling out the form included in this guide. To search in PPLT 
use the following terms: 

• Key term Drug testing 
Includes all aspects of drug testing: random 
testing, pre-employment testing, test standards, 
etc. 

• Related term Drugs and employment 
Includes other aspects of "the drug-free 
workplace" such as prevention and treatment. 

• Focus terms Employee rights 
Federal employees 
Medical screening 
Medical tests 
Railroad safety 
Railroad employees 
Searches and seizures 
Transportation safety 
Transportation workers 
Combine these terms with Drug testing to find 
information on narrower aspects of the topic. 
For example, to find information on drug 
testing and Federal empioyees use the following 
commands: 

• Sample search 1- S subj/drug testing (creates Set 1) 
2- S subj/federal employees (creates Set 2) 
3- eland 2 (creates Set 3 which contains 

articles about drug testing and Federal 
employees). 
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Locate information on Supreme Court decisions related to drug testing by 
combining the term Supreme Court decisions with Drug testing. 

Articles about specific decisions are found under the name of the case; 
for example: 

Skinner v. Railway Labor Executive Association, Natiol!1al 
Treasury Employees Union v. von Raab, United 
Paperworkers International Union v. Misco, inc., and 
Railway Labor Executives Association v. Burnley 

Use the terms Drug testing and Law and legislation to find 
articles and congressional. documents .on ... this topic .... .Proposed legislation 
and material about specific public laws are found under the short title of 
the act; for example: 

Railroad Drug Abuse Prevention Act 
Rehabilitation Act 
Drug-free Workplace Act 

ISSU The CRS Issue Brief file (ISSU) contains the full text of reports on 
issues of congressional concern written by analysts in CRB. They are 
updated regularly and they provide general background on issues and 
identify legislative action. Use the term Drug testing when searching in 
this file. 

Other CRS reports and products are listed in the CRS Update under 
Law, crime, and justice , Labor, and Transportation; and in the Guide 
to CRS Products under Drug abuse--Drug testing or they can be found 
in the CRS Products File (CRSP). 

C101 To find current legislation on drug testing in the CRS Bill Digest file 
(Cl0l) search under the subject heading Drug testing. This file includes 
a digest of each bill, sponsors and cosponsors, committees of referral, and 
status. 

LCCC Use the Library of Congress Computerized Catalog (LCCC) to find 
books about drug testing. Because of the small number items in this file 
(42 books as of 12-6w 89) you can browse the list under Drug testing 
instead of doing a complicated search. To order books call the Inquiry Unit 
at 707·5700. 

• Key term Drug testing 
Includes all aspects of drug testing: random 
testing, pre-employment testing, test standards, 
etc. 

• Reluted term Drugs and employment 
IDcludes other aspects of "the drug-free 
workplace" such as prevention and treatment. 
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Athletes 
Officials and employees 
Merchant seamen 
Prisoners 
Truck drivers 

SDr Members of Congress, congressional staff, and committee staff can track 
information on drug testing in the workplace by subscribing to the CRS 
SDr Service. This service will provide a weekly update on articles and 
reports included in the CRS Public Policy Literature File. To track drug 
testing include the term Drug abuse in your profile. For information on 
the SDI Service or to add Drug .abuse to. your .proflle .call Barbara Sanders 
in the Library Services Division (707-1661); 

Main Reference File 
The Library Services Division also maintains a file of clippings from major 
newspapers and journals organized by topic. Generally the four most 
current years' worth of material are saved. The most current clippings on 
drug testing are found in the CRB Main Reference file under the index 
number HV5822. For information on using these files call 707-7535. 



• 
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PART FIVE: ORDERING ADDITIONAL INFORMATION 

Congressional offices may request copies of any of the articles, books, or CRS 
products listed in the SCORPIO database or in this bibliography by calling 7-7132 (for 
articles of CRS products) and 7-5445 (for books) or by filling out the attached form and 
returning it to the Inquiry Section, Congressional Reference Service. 

From: Member/Committee ----To: Joseph E. Ross, Director 
Congressional Research Service 
The Library of Congress 
LM213 

Your Name _______________ _ 
Address _______________________ ___ 

lVashington, D.C. 20540 Phone _____ _ Date ________ _ 

DRUG TESTING AND THE DRUG-FREE WORKPLACE 
(A Bibliographic Guide and Reader) 

PLEASE send the following information: 

Books 
Articles CRS Products 

(List by Number) 
(List by Call Number 

and Title) (List by LRS Number) 

w 

.----- (FOR CONGRE;SSIONAL USE ONLy) -




