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Peter Reuter

Hawks Ascendant: The Punitive Trend of
American Drug Policy

RUG POLICY HAS GENERATED TWO DEBATES. The more

elevated one concerns the retention of our current prohibi-

tions, the legalization debate. Though it has occasionally
impinged on the rhetoric of political discussion, as in the attack
against legalization in the introduction to the first National Drug
Strategy, this debate remains largely a parlor sport for intellectuals,
divorced from the policy-making process. The more consequential,
albeit less lofty, debate has been that between what are usually called
the supply-side advocates and the demand-side advocates. The sup-
ply-siders, with former National Drug Control Director William
Benneétt as their most articulate spokesman, seek continued expan-
sion of the nation’s effort to imprison drug sellers and detect and
punish (in various ways) drug users, while denying that they are
slighting demand-side considerations.! The demand-side advocates,
led by Senator Joseph Biden, while generally accepting the need for
“vigorous enforcernent,” argue that current resource commitments to
programs directly aimed at demand (prevention and treatment) are
grossly underfunded and should be massively increased, even if this is
at the expense of enforcement.?

Neither debate is satisfactory. The legalization debate is too
focused on extremes, excluding the possibility of compromise. It is
strident, with both sides casting aspersion on the values of the other.
On the other hand, the debate between the supply and demand-siders
is too narrow, allowing only minor programmatic tinkering.

Borrowing liberally from the classic essay of Nye, Allison, and
Carnesale on approaches to preventing nuclear war, 1 propose to
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16  Peter Reuter

combine the two debates on drug policy into a three-sided discussion
among hawks (supply-side advocates), doves (legalizers), and owls
(bold demand-side advocates) about the nature of the drug problem
and the consequences of different approaches to controlling it.4

Drug policy debates have been conducted largely in terms of
images. The hawks point to the immediacy of the problems in the
streets (particularly the carnage surrounding drug distribution) and
reasonably (though in intemperate tones) ask whether efforts at drug
prevention or treatment offer any reasonable hope for controlling
those markets and associated violence in the near future. They note
the apparently low success rates of drug treatment programs; many
programs show relapse rates of more than 60 percent.’ Prevention
programs aimed at seventh graders (the most commonly targeted
grade) will reduce the number of adult drug addicts only with a five
to ten year lag. Finally, they argue that effective prevention and
treatment require intense enforcement, both to make drugs difficult
to obtain (driving users into treatment) and to make drug use appear
legally risky (reinforcing prevention messages).6

The doves’ message is even clearer than that of the hawks. After
defending themselves from the charge that they condone the use of
drugs by asserting that society should strive to reduce use of all
dangerous psychoactive drugs? including alcohol and cigarettes, they
go on to argue that most of the current evils associated with drugs
arise from the prohibitions and enforcement of those prohibitions.
The violence, overdoses, and massive illegal incomes that are such a
prominent part of our current concerns with psychoactive drugs are
not consequences of the nature of the drugs themselves but rather of
the conditions of use that society has created. Doves are strong on
critiques of the current regime8 but rather weak in describing their
preferred alternatives. However, they are clear that criminal prohi-
bitions should play no role in society’s efforts to keep use of
psychoactive drugs to a minimum.®

The current owls are less eloquent. They argue that drug enforce-
ment has proven a failure. The intensification of enforcement
throughout the 1980s failed to stem a massive growth in the nation’s
drug problems. Enforcement does not go to the root of the problem;
with a loss of faith in source country control programs (such as crop
eradication and crop substitution),1° the root of the problem is now
seen to be the initiation of new users in the United States and the
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failure to provide good quality treatment for addicts. Prevention and
treatment receive a derisory share of what the nation spends to
control its drug problems. Public treatment programs, faced with the
most difficult clients, have far fewer resources to spend on those
clients than do private treatment programs.!! Success in reducing the
nation’s drug problem requires a change in spending priorities. Sotzo
voce, at most, they also suggest that intense drug enforcement
increases crime and may exacerbate health problems related to drug
use; however, they believe in the value of the criminal prohibition and
significant enforcement against drug dealers.

This essay has two goals. The first is to describe the increasing
success of the hawks. To an extraordinary degree, they have taken
control of drug policy and given it a distinctively punitive hew. The
second goal is the more difficult one, namely to suggest that the
hawks may have gone too far. The punishment is expensive, not so
much in money terms (though the sums are no longer trivial, even in
an inflation-adjusted Everett Dircksen sense) as in terms of the
numan costs of locking up many people for relatively minor offenses
and not locking up many others for more serious offenses. Intense
enforcement also increases the harms caused by drug users to
themselves and others. I believe that we might well be better off if we
simply punished drug dealers less aggressively; I believe that matters
would be still further improved if some of the money saved by
reduced punishment were spent on better quality treatment of the
drug dependent. But the emphasis should be on “believe”; I cannot
claim to have shown the consequences of shifting to a less punitive
regime. I hope, however, that the reader will be persuaded that the
question of “excessive punitiveness” is worth considering,

This is clearly the essay of an owl12 but of one that feels that his
current representatives fail to present the position strongly enough.
The concession that enforcement must be maintained at its current
level importantly limits the domain of policy options, particularly at
a time when federal drug control budgets have stopped growing in
real terms and when the corresponding state and local budgets are
likely to shrink. I shall suggest that more aggressive owlishness,
derived from the European “harm reduction” movement, is appro-
priate,

The differences among the three positions (summarized very
crudely in Table 1, borrowed again from Nye, Allison, and Carne-
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szle) in part come from different views of what constitutes the drug
problem and the sources of that problem. For hawks, the heart of the
matter is the threat to youth and to American values; drug use means
an abandoning of concern with others, and focusing on short-term
pieasures for oneself. It is a lack of clarity about values in society and
a failure to ensure that drug use is punished that leads to so many
young people becoming regular users of psychoactives. The violence
and health damage are merely the visible emblems of a more
fundamental problem. The first National Drug Control Strategy says
it eloquently: For “most drug users” use is the result of a “human
flaw” that leads them to pursue “a hollow, degrading and deceptive
pleasure.” What is required is ““a firm moral stand that using drugs is
wrong and should be resisted.” If values are the heart of the matter,
then all institutions of society must join in the fight; the 1992 Strategy
says “[T]he family, neighborhood, community, church, school and
workplace must be very active in this effort. If they are not, they
implicitly signal to young people that drug use is not to be taken
seriously, at least not seriously enough to do anything about it.”

Doves believe that individuals use psychoactive substances because
they provide pleasure and that society should minimize the harm that
results from the use of such substances without criminalizing the
choice of a particular substance. Psychoactive drugs can harm
individuals and society has a responsibility to inform adolescents
about the consequences of choosing drugs and to help those who
become dependent deal with the problem. But the criminal law
makes those tasks more difficult as well as imposing direct costs on
society.

Owls focus on the damage arising from heavy drug use by a
relatively small number of those who become dependent. The health
consequences are given considerable weight. Again, drug use is
regarded as evil in and of itself but, in my preferred version, attention
is given to the evils created by enforcement. Criminal law may be an
important tool for minimizing the damage done by dangerous and
attractive psychoactives in a world of imperfect decisionmakers but
enforcement is a not a good in itself; indeed, one wants the lowest
level of enforcement compatible with keeping initiation down and
encouraging the dependent to seek treatment.!3 Drug control is also
not the only goal, and higher drug use may be accepted in return for
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TABLE 1. Drug War Strategies: Hawks, Owls, and Daves

Position Narture of Drug Explanation for Policy Consequence of
Problem Drug Use Emphasis Failure
HAWKS  Amorality of Selfishness, Tough Violence,
Drug Users Lack of Clear Enforcement  Repression
& Sellers Social Values
OWLS Addiction, Adverse Social Prevention, Continuation
Disease Conditions Treatment, of Present
Prohibition Problems
DOVES  The Bad Pleasures from Legalize, Large Increase
Effects of Drugs inform in Drug Abuse
Prohibition

better performance with respect to some other social goal, such as
reduced spread of HIV infection.

There is much truth in the descriptive statements of all three
groups. Indeed, 1 suspect that they are all true. However, none of
them provide much help in working out what our drug policy should
be. No one can describe, even very roughly, the consequences of
doubling the number of treatment slots available for addicts without
insurance coverage for such treatment, or what would happen if we
were to increase the number of drug arrests by 25 percent. Over five
years, would these result in declines of 20 percent in the extent of
heroin addiction or in drug related homicides? What clse might occur
as a consequence, positive or negative, of these actions? The doves
may be correct that many of the current evils are the consequence of
prohibition but they have little basis for suggesting the consequence
of the removal of those prohibitions on either the extent of use or the
way that users would behave in a legalized regime.'4

The research minded reader at this stage may object that recent
experiences ought to allow us to examine the effects of at least some
policy variation. Cities differ in the extent of treatment availability
and stringency of enforcement. Surely that should provide the basis
for determining whether tougher enforcement reduces drug use.
Unfortunately, the data available at the local level are so sparse and
inconsistent that research on the consequences of local variation is
still in its infancy.1s

An alternative source of insight might be the experiences of other
countries, at least other developed nations. Again the research effort
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in this area is barely nascent but I will briefly show that some Western
European nations have adopted much less punitive approaches and
have fared no worse than the United States in terms of controlling
drug use and its related harms.

But whatever the shakiness of the arguments and evidence of the
various positions, the simple truth is that the hawks have prevailed;
indeed their ascendance still seems to be increasing. Thus the next
section deals mainly with their position, describing the many dimen-
sions of their success. The section entitled “Changing Patterns of
Drug Use and Related Problems,” summarizes what has happened to
the drug problem since 1980, pointing to the mixed record of success
of American drug policy. A later section presents what we can
reasonably claim to know about “the consequences of toughness,”
both good and bad. It also includes a brief survey of the experiences
of Western Europe, to show what other approaches are possible. The
concluding section begins with a short excursion into the political
dynamics of the drug issue, explaining why the hawks almost always
win, and then speculates about the likely future of US drug policy.

THE TRIUMPH OF THE HAWKS

Many have noted that American drug policy has traditionally been
heavily dependent on criminal law when compared to most other
Western societies. Particularly in the last decade, the hawks have been
in soaring ascendance. Though they grumble about the lack of
severity in punishment of drug users and dealers, they have managed
to massively increase funding for such punishment, to expand the
scope of efforts to detect drug users in many settings and to intensify
the severity of penalties imposed on those convicted of selling or
using drugs.

Budgets, Legislation, and Programs

Budget allocations help make the point. The federal budget for drug
control has increased substantially over the last decade; in constant
dollars it has risen from $1.5 billion in fiscal year 1980 to $6.7 billion
in fiscal year 1990. Throughout that period it has been dominated by
enforcement programs; the share going to such programs never fell
below 70 percent and rose as high as 80 percent. The federal drug
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control budget in 1990 allocated only 29 percent of total expendi-
tures to treatment and prevention.

Even this understates the extent of the hawks' budgetary domi-
nance. State and local governments spend more in total than the
federal government (even eliminating federal pass-throughs) but
allocate a still smaller share to treatment and prevention programs. It
is difficult to assemble a national drug control budget, since most
state and local drug enforcement is carried out by nonspecialized law
enforcement agencies and the allocation of their budgets to drug
control has a very judgemental element. My own estimate is that in
1990, state and local governments spent roughly $18 billion on drug
control and 80 percent of that went for enforcement.'¢ This suggests
a 1990 national drug control budget of $28 billion for all levels of
government, with 75 percent going to enforcement.!? Less than $5
billion went to treatment, compared to over $20 billion spent on
enforcement of various kinds, mostly at the local level. Indeed, the
treatment figure may have been only $3 billion, though there may be
another $2 billion of private funding through health insurance.

Budget allocation is of course only one measure of the hawks’
triumph. Legislatures throughout the country, with the US Congress
very much in the vanguard, have dramatically increased the sentences
for drug offenses, though prison overcrowding has undercut the
effectiveness of these sentencing statutes. For example, in the 1988
Anti-Drug Abuse Control Act, Congress raised the mandatory sen-
tence for selling SO grams of crack to five years. The state of
Michigan has imposed mandatory life imprisonment without parole
for those convicted of selling 650 grams of cocaine. Congress has
required that states impose various penalties, such as loss of drivers’
licenses, for persons convicted of drug offenses, including simple
possession of marijuana; federal highway funds are to be withheld
from states that do not impose such penalties.

Drug testing programs have become almost ubiquitous in many
institutional settings, with an emnhasis on penalty rather than
treatment for those who test positive. For example, many of the new
Intensively Supervised Probation programs require frequent drug
testing though providing few of their clients with access to drug
treatment.!® The federal government has imposed drug testing on
much of its civilian work force, while perhaps half of large corpora-
tions test job applicants for drug use.
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I include the recent decisions by the Drug Enforcement Adminis-
tration (DEA) and by the Public Health Service (PHS) to disallow use
of marijuana for medical purposes, even on an experimental basis, as
reflecting the hawkishness of current policies. DEA is responsible for
the scheduling of drugs; marijuana is currently classified as Schedule
I (high abuse potential, no currently accepted medical use in treat-
ment). A number of organizations initiated a suit in 1972 seeking to
have the drug reclassified as Schedule II, allowing it to be prescribed.
They claimed that marijuana can alleviate nausea associated with
chemotherapy as well as relieve glaucoma; it now also appears that
marijuana can improve the appetite of AIDS patients. The PHS has,
for the last year, allowed “compassionate” approval of marijuana
prescriptions, produced on the government’s marijuana farm in
Mississippi, for thirteen patients.

In March 1992, the head of DEA once again refused to reschedule
marijuana and the PHS announced the end of the compassionate
exemption program. Both agencies deny that they had any concern
with the symbolic effect of allowing marijuana to be used for
therapeutic purposes.!? On the basis of conversations with various
government officials and other observers, I disbelieve that claim,
though 1 can offer no documentary backing for this. The official
argument asserts that there is no credible evidence that marijuana, as
opposed to synthetic drugs containing some of its active ingredients,
has greater therapeutic value. In large part this reflects the lack of
research on the topic. The PHS rejection flew in the face of a survey
of oncologists that found a majority who believed that marijuana
should be available on prescription.20 Indeed, that survey found that
almost half of the oncologists responding currently advised their
patients to use marijuana, even though the drug was not legally
available. The DEA Administrator’s decision reversed a remarkably
strongly worded decision by the administrative law judge that the
Schedule I classification was “unreasonable, arbitrary and capri-
cious.” The head of the Public Health Service did suggest that it
would send a “wrong signal” to hand out a drug that can cloud
judgement with respect to automobile driving or sexual behavior.2!

The rejection of experimentation with marijuana for therapeutic
purposes has an earlier parallel in the rejection of heroin for
treatment of pain. In many other nations, heroin is routinely pro-
vided for relief of pain in terminal cancer patients; here it remains on
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Schedule I, not allowed for any medicinal use in treatment. There is
a genuine controversy about whether other synthetic opiates might
not be more effective in each of the possible circumstances that heroin
is a candidate pain reliever. However, the evidence for the effective-
ness of heroin is strong enough that it might be left to the individual
physician to decide; leakage to the illicit market is likely to provide
only a negligible supplement to existing supplies.

Marijuana’s “signal” value has also been emphasized by the
corcerted effort to reverse the decriminalization statutes that were
passed in thirteen states in the 1970s. William Bennetr appeared
before a number of state legislatures to argue for recriminalization
and was successful in Alaska in 1990.

Increasing Punitiveness

One symbol of the hawks’ success is that they have managed to
sustain the belief that drug sellers and users arc at low risk from law
enforcement, a belief that has helped promote more stringent sen-
tencing statutes. They have emphasized stories about arrested drug
sellers returning to the streets more rapidly than the police who
arrested them and not getting jailed until they have been convicted
numerous times. The truth is more complicated. By contemporary
American standards, drug selling has become quite risky and drug use
may be very risky for certain classes of users.

All this depends on a great deal of speculative arithmetic, which is
only summarized here.22 Enforcement intensity is a function not
simply of the total number of arrests or imprisonments for drug
offenses but of the ratio of such figures to tne number of drug
offenses. It is hard to find good measures of the number of such
offenses but if the rise in illicit drug episodes, in Drug Abuse Warning
Network (DAWN), is taken as a surrogate, then it rose faster than
arrests or imprisonments from 1980 to 1985 but not as rapidly from
1985 to 1990. Moreover, most drug arrests probably did not lead to
serious penal sanction in the first period but in the second half of the
1980s aggressive arrest policies at last led to large increases in the
number of incarcerations. Thus it is likely that the intensity of
enforcement decreased, at least for cocaine offenses, in the first half of
the 1980s but then rose in the second half of that decade.

So far I have not made much of differences among drugs. Law and
policy appropriately make such distinctions, though not necessarily
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TasLE 2. Disposition of California felony drug arrests, 1980, 1985, 1990

1980 1985 1990

Felony Arrests 40,451 63,766 84,538
Disposed of Number

Convicted 18,800 30,100 53,200
{percent of arrests) (45) (48) (63)
Number to State

Prisons 921 3,366 10,494
{percent of convicted) (3) (11) (20)
Number to Jail 9,700 22,500 33,900
(percent of convicted) (52) (75) (64)

Source: Unpublished tabulanons, California Bureau of Criminal Statistics

in appropriate ways. Enforcement has been quite drug specific and
the impacts differ by drugs. Most attention in this section will be
given to cocaine but it is worth noting marijuana enforcement
patterns as well. In contrast to cocaine, marijuana enforcement
became more stringent throughout the decade as usage dropped.

Enforcement has increased massively in absolute terms. The num-
ber of state and local arrests for drug offenses increased rapidly, from
581,000 in 1980 to 1,090,000 in 1990. The composition of these
arrests changed in an important way over the same period. Whereas
the 1980 total was dominated by arrests for marijuana (70 percent)
and possession (82 percent) offenses, in 1990 heroin/cocaine?3 arrests
had come to exceed the number for marijuana (591,000 versus
391,000) and distribution arrests now accounted for a much larger
share than in 1980 (27 percent versus 18 percent). In effect, the
average seriousness of arrest offense has increased sharply.

Arrest is only the first step in the criminal justice process; it is
conviction and sentence that provide the principal punishment,
though arrest itself can lead to seizure of drugs and other assets. At
the national level we cannot systematically trace through the dispo-
sition of arrests prior to 1986. We have to rely on fragments of data
collected for a few states on an occasional basis to get a sense of how
many drug offenders were imprisoned during the earlier years.

The best data cover felony drug arrests in California; Table 2
shows the disposition of these arrests in 1980, 1985, and 1990.

The number of felony drug arrests disposed of increased by about
21,000 in each half of the decade. What changed dramatically was
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the disposition of those arrests. The percentage convicted rose,
particularly after 1985, and the percentage of convictions resulting in
prison sentence went up dramatically. The total number of persons
sent to prison for drug offenses rose threefold between 1980 and
1985 and tripled again in the following five years; over the entire
decade the figure rose from less than 1,000 to over 10,000. A focus
simply on the number of drug arrests fails to capture the increasing
stringency of enforcement.

Nationally the only available data on the sentencing for felony drug
convictions cover 1986 and 1988.24 In that two year period there was
a very sharp increase (from 135,000 to 225,000, approximately a 70
percent rise) in the number of persons convicted of felony drug
trafficking or possession charges.2’ The number receiving state prison
sentences (i.e., more than twelve months) rose from 49,900 to 92,500,
though there was a modest decline in their expected time served from
twenty-two months to twenty months.2¢ In 1988 drug offenses ac-
counted for approximately one-third of all felony convictions in state
courts.??

The most recent year for which available data permit rough
estimates of prison and jail years meted out for drug felonies by state
courts is 1988. About 90,000 persons were sentenced to prison, and
another 65,000 were sentenced to local jails. The federal court system
also imposes punishment on drug dealers. Though federal drug
convictions constitute a small share of the toral, the average time
served for those incarcerated is much higher than for state sentenced
offenders, reflecting mandatory penalties for many drug selling
offenses of ten years or more and no parole. In 1988 federal courts
generated an estimated 50,000 years of expected prison time for drug
dealers, compared to only one-tenth that amount in 1980. That
reflected increasing numbers of convictions, rising sentence length
and, most significantly, a rise in the share of sentences that the inmate
expected to serve; this last was the result of the imposition of
sentencing guidelines and the abolition of federal parole. The total of
federal and state incarceration figures for 1988 was abour 200,000
cell years; this is perhaps ten times the 1980 figure.

The Penal Risks of the Drug Trade

One way to assess what this punishment represents is to consider the
risks of arrest faced by users, and the risk of imprisonment faced by
sellers, of cocaine and marijuana.
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To calculate roughly the 1990 absolute risks per user year for the
two drugs, we need estimates of the total number of current users. If
there were 15 million marijuana users, a relatively generous figure
based on the survey data,2® then they faced an average risk of 2
percent of arrest in that year; though this seems low, note that in
steady state that amounted to a one in five chance of being arrested
in a ten year using career. For cocaine, with a much smaller user base
(no more than perhaps 5 million, ignoring those who use less than
once per month), the annual arrest risk was 6 percent, The risk in a
ten year using career might then be as high as 60 percent.

These are, of course, very aggregate calculations. Not all users are
at the same risk of apprehension. Those who use frequently might be
expected to be at much higher risk because they engage in more of the
risky transaction of purchase. But there are other characteristics that
seem to be associated with risk of arrest for drug possession, in
particular race and gender. In the District of Columbia, of those
residents arrested for drug possession between 1985 and 1987, 96
percent were African-American; 82 percent were male. No reason-
able estimate of the prevalence of drug use in different populations
would suggest that this represented the share of African-Americans
or males in the drug using population. These percentages probably
reflect the fact that many possession arrests are failed sales arrests; a
seller is caught with drugs but not in the act of selling and the seller
population in exposed situations (i.e., selling on the street and in crack
houses) seems to be predominantly male and (in the District of
Columbia) African-American.

In summary, some user groups may be at very high risk of
apprehension, others at quite modest risk. That is not a casual
observation, since I shall suggest later that it appears that the big
declines in drug use have occurred among the groups at low risk of
arrest.

For sellers the arrest risks differed even more substantially for the
two drugs. Using the same assumptions as Reuter and Kleiman2®
concerning the ratio of buyers to sellers for each drug, marijuana
sellers may have faced not much more than a 10 percent probability
of being arrested in the course of a year of selling; the comparable
figure for cocaine might be as high as 40 percent.

] estimate that the total cell years in 1988 for marijuana sellers was
about 40,000 and for cocaine sellers about 110,000. The ratio of
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marijuana to cocaine is surprising in light of the great concern
attached to cocaine use. But the federal courts, which provide clearly
separated figures for the different drugs, show a similar ratio. The cell
year calculations are more speculative than those for arrests, but
110,000 cell years for a population of perhaps 350,000 cocaine
dealers suggests that by 1988 that activity had indeed become a risky
one. A study of drug dealers in Washington, D.C. in the late 1980530
estimated that street sellers of drugs faced about a 22 percent
probability of imprisonment in the course of a year’s selling and that,
given expected time served, they spent one-third of their selling career
in prison. .

Does this make drug selling appropriately risky?> One-third of
one’s time in prison strikes me as a lot. On the other hand, the risk
per selling transaction is extraordinarily low; a seller who works two
days per week at this trade may make 1,000 transactions in the
course of a year. His imprisonment risk per transaction is only about
1 in 4,500; by that metric it is a great deal lower than the risks
associated with other crimes, such as burglary and robbery. Another
way of expressing the risk is that a dealer may spend a day
imprisoned for each ten sales transactions.

In many ways these figures mirror the realities for property crimes.
Most robberies and burglaries result in no arrest; yet those who
engage frequently in robbery or burglary are likely to spend a
significant portion of their criminal careers incarcerated. So it appears
to be for those who are regular drug sellers, at least in exposed
settings.

CHANGING PATTERNS OF DRUG USE AND RELATED PROBLEMS

By historic and international standards, use of illegal psychoactive
drugs in the United States in the early 1990s is extraordinarily high.3!
Moreover, that drug use is associated with more severe and diverse
problems than those associated with illegal drugs in other periods or
societies. It is almost certain nevertheless that the prevalence of drug
use has declined sharply from the dizzying heights of the early to
mid-1980s and is likely to continue to decline. These two discordant
facts present a dilemma in assessing the effectiveness of current
policies. Should we focus on the high absolute levels, and conclude
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that these policies have failed, or on the declines and conclude that
they are finally succeeding?

In any assessment it is important to note that the levels of drug use
and drug problems (as well as their declines) are far from uniform
across population groups. Drug abuse or dependence32 is increasingly
concentrated in inner-city populations and appears to be dispropor-
tionately a problem for the minority community, particularly inner-
city, young, African-American males. Drug use apart, inner-city
communities have been much more affected by the violence and
disorder surrounding drug distribution. This skewing of adversities
has had an important influence on the politics of drug policies. For
most of the nation the drug problem is lessening but for many poorer
communities there are few, if any, signs of relief; this exacerbates the
growing sense of a division within society, the emergence of a
hardening into “Two Nations.”

The Prevalence of Drug Use

The broad population surveys, of the household population and of
high school seniors, tell a consistent story.3? Initiation into drug use
(as measured, for example, by the percentage of successive cohorts of
18 year olds reporting use in past year) escalated rapidly in the late
1970s and early 1980s and then began to decline by 1986 or slightly
earlier. The peaks were alarming; in 1978, 11 percent of high school
seniors reported using marijuana on a daily basis in the previous
month. Every number is now down sharply from its peak; for
example, by 1991 less than 2 percent of seniors reported daily use in
the previous month.

The declines, as reported in the surveys, have been surprisingly
evenly spread across age/race/sex groups. The surveys also have
shown a complex and changing relationship between education and
drug use. In 1985 prevalence rates among males born between 1959
and 1964 were very similar for high school graduates and for
dropouts; indeed the former showed slightly higher rates for both
recent use (past thirty days) and past use (last twelve months). By
1990 the rates had fallen much more sharply for the high school
graduates, particularly for past use. Differences in the declines for
recent use were less marked, perhaps because this included more
people who were habituated to drug use. The emerging negative
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correlation between education and cocaine use is consistent with the
changes in cigarette use,34

The surveys provide mixed support for hypotheses about higher
rates of drug use among African-Americans and Hispanics. The high
school senior surveys consistently show sharply higher prevalence
rates among whites.35 However, the National Household Survey
shows higher rates for African-Americans; in the age group 26-34
for example, in 1990, the percentage reporting some use of an illegal
drug in previous month was 13.7 percent, compared to 9.5 percent
for white respondents.36

The broad surveys can reasonably claim to provide a valid measure
of trends in the extent of drug use among the general population,
though they have serious weaknesses even in that role. Increased
stigmatization of drug use reduces the willingness of respondents to
report that they are actually users; however, that stigmatization also
reduces the extent of use. Thus the surveys may exaggerate the
downward trend in use but it is unlikely that they misrepresent the
direction.

But no one doubts that the broad population surveys miss a great
deal of the most important behavior, namely frequent drug use.
There are at least three reasons for this. First, the surveys do not
include some critical populations in their sampling frames (for
example, the homeless37 and prisoners) who are believed to have high
rates of drug abuse. Moreover, the size of these noncovered popula-
tions has risen and their composition has changed; both populations
now seem to include higher percentages with drug abuse problems
than they did in 1980. Second, those who use drugs frequently, even
if formally included in the sampling frame, are likely to be more
difficult to reach because they behave more erratically. Third, the
response rate for the survey has declined from 83 percent in 1985 to
79 percent to 1990; this nonresponse increase may well be related to
increased disapproval of drug use and thus lower willingness to even
participate in a survey.

Moreover, the credibility of the surveys as a good representation of
the nation’s drug problems was undermined in the late 1980s by the
dramatic discrepancy between the most publicized findings of those
surveys and public perception of the changing problem. While the
surveys pointed to substantial declines in drug use, it was widely
believed that the drug problem was getting a great deal worse. The
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surveys also pointed to quite modest numbers of persons with severe
drug problems; for example, the number of persons using cocaine
weekly or more frequently was estimated at less than 1 million, which
seemed inconsistent with the severity of cocaine-related problems.

Two official indicators supported the popular beliefs. DAWN
reported data on the involvement of drugs in Emergency Room (ER)
cases and in Medical Examiners’ (ME) reports on deaths. DAWN, in
contrast to the survey data, showed dramatic increases in cocaine
mentions throughout the 1980s; the total number rose more than
tenfold between 1980 and 1988. Beginning in 1988, the Drug Use
Forecasting (DUF) system collected data on the prevalence of recent
drug use by arrestees in twenty major cities, relying on analysis of
urine specimens. It found very high rates of drug use in the arrested
population and produced estimates of the number of frequent users
that were very much higher than those derived from the household
survey. Moreover, both DAWN and DUF pointed to a concentration
of problems in the inner city. DAWN which increasingly measures
the extent of drug dependence,3® also suggested that whatever is
happening to drug use generally, the number of cocaine dependent
persons rose substantially berween 1980 and 1990.3¢

Dependence

Measurement of the extent of drug dependence or frequent use is
casual, almost to the point of irresponsibility. Though it is often
asserted that there are 500,000-~750,000 heroin addicts in the United
States, it is impossible to find any systematic estimates post-1980; the
number has its origins in murky and questionable manipulation of
little understood data series.40 It is, however, reasonably well docu-
mented that heroin use increased rapidly during the period of about
1967 to 1973 and that the number of new initiates fell rapidly after
that. However, if the correct figure is 750,000, then the United States,
fifteen years after the end of the epidemic of heroin initiation, appears
to have as high a rate of heroin dependence as any developed
nation.*!

The DAWN data suggest that the heroin addicted population is
still dominated by the cohort of inner-city minorities who first
became addicted around 1970, when they were in their late teens and
early twenties. The population of DAWN heroin ER cases is about
50 percent Hispanic and African-American, and getting older;
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whereas 32 percent were over thirty-five in 1983, that percentage had
risen to 50 percent by 1989.42 Data on admissions to publicly funded
treatment programs also point to an aging population that is domi-
nated by minorities. Most heroin addicts have been in drug treatment
programs frequently but heroin addiction, at least in this population,
shows similarity to alcoholism; it can be characterized as a chronic,
lifetime, relapsing disorder. DUF shows older arrestees to be more
likely to test positive for opiates (almost exclusively heroin) but also
shows surprisingly high rates among youthful arrestees, suggesting
perhaps a resurgence of heroin initiation among the criminally
active.*3 The new initiation may occur primarily among those who
are already regular cocaine users.

More attention has been given to measuring the prevalence of
frequent cocaine use. Indeed, there has even been a short-lived but
vigorous controversy about this, with William Bennett and Senator
Biden conducting an undignified shouting match about the number
on national television.#4 The household survey produces an estimate
of less than one million persons using cocaine at least once a week;
indeed, for 1990 the figure was only 662,000. Using data from urine
tests of arrestees in major cities, analysts have produced estimates of
over two million.4s

The urinalysis data show extremely high rates of cocaine use
among arrestees. In most cities, over 50 percent of those arrested test
positive for cocaine; supplemental interviews also show quite high
rates of self-reported dependence among those who test positive for
cocaine or heroin. What makes these figures particularly alarming is
that arrest is not a rare event for young males, particularly less
educated youth in large cities. Tillman,*¢ reporting on the 1956 birth
cohort in California found that 34 percent of white males were
arrested between the ages of 18 and 29; the figure for black males
was 66 percent. The 1956 cohort came to maturity before the growth
of the cocaine markets. For the 1967 cohort, Reuter, MacCoun, and
Murphy found that in the District of Columbia, perhaps one-quarter
of the males were charged with at least cne criminal offense, mostly
a felony, between ages 18 and 21.47 For African-American males in
the Washington, D.C. cohort, the rate was approximately one-third.
A majority of those charged had at least one drug offense among
those charges.
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The DUF data have only been collected since about 1988, so they
cannot be used to describe trends over the decade of the 1980s.
However, in the District of Columbia, urinalysis data have been
collected since 1984. Over the period 1984-1988, there was a
dramatic increase in the percent testing positive for cocaine, with little
decline in the percent testing positive for other drugs. There has been
a substantial drop since the peak figure of 68 percent for cocaine in
May 1988 but in late 1991 the percentage testing positive for cocaine
was still about 50 percent, and had been at that level for a year. DUF
figures show most cities to have lower rates than the peaks of 1988
and 1989 but the declines are modest. In Chicago the cocaine
positives were down to 53 percent in the first quarter of 1991,
compared to the peak of 64 percent in the fourth quarter of 1989.

In summary, these, and other data, suggest that the number of drug
users has declined since the peak of the early to mid-1980s. However,
there has been a much slighter, and later, decline in the numbers
experiencing, and causing, significant problems related to their own
frequent use of drugs. An increasing share of the drug. abusing
population is found among the inner-city poor, as the more educated
became more concerned about the health consequences of drug use.
The poorer users are criminally active; their criminal activity is
exacerbated by this drug use. That has enormous consequences for
the politics of drug policy.

Costs

It is all very well to have estimates of the numbers of drug users and
abusers. What costs, social and economic, should we attach to these
figures? How significant is this problem?

The federal government has sponsored a series of four estimates of
the economic cost of drug abuse.48 For 1985, the estimated economic
cost was $44 billion, compared to $70 billion for alcohol abuse and
$103 billion for mental illness. It is hard to know what to make of
these numbers, even if taken at face value, but the simple truth is that
they are essendally irrelevant for our purposes because they are
dominated by what the government spends to control the problem
and they miss major elements of the social costs associated with illicit
drugs. Particularly troubling is the treatment of the cost of crime
associated with drug abuse. This is estimated to be $13 billion, of
which 90 percent is public expenditures on law enforcement; the loss
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of safety and amenity is treated as zero. Yet in terms of dollars that
individuals would be willing to spend to have lower crime rates in
their community, that cost might well be much larger than the figures
cited above.4

Estimates of the number of drug users is probably not a good
metric for scaling the drug problem. After all, as even William
Bennett noted in the introduction to the first National Drug Strategy,
most drug using careers are short, with only a few episodes involving
drugs other than marijuana and are ended without requiring any
treatment. Estimates that large numbers experiment with drugs or
use drugs on an occasional basis does not mean that use of illicit
drugs constitutes a major problem. Alternatively put, is there a
credible base for the popular fears that briefly made drugs the leading
social problem in 1988 and 19892

Some drugs such as LSD and PCP can cause substantial and lasting
damage to an individual who uses them just once; this, however, is an
extremely rare event for cocaine, heroin or marijuana. It seems likely
that the vast majority of those who use these latter drugs only a few
times suffer little harm as a consequence. The external costs of their
use in aggregate may be high, if for example they provide a
substantial share of the total market for illicit drugs and that market
generates violence and corruption, but the costs to the individuals
look modest. Moreover, it seems likely that occasional users actually
account for a small share of total consumption, so that it is also
unlikely that they impose high external costs through their contribu-
tion to the violence and disorder surrounding markets.

It is appropriate then to focus on those who are drug abusers in
order to obtain an understanding of the costs to individuals. The
standard comparison of morbidity and mortality suggests that illicit
drugs present only a moderately serious problem. Compared to
alcohol or tobacco, the numbers of users, abusers, premature deaths,
and disease associated with all illegal drugs together is small. To-
bacco accounts for about 400,000 premature deaths annually, alco-
hol for abour 100,000. It would be hard to sustain a figure of more
than 20,000 premature deaths from the direct effects of illegal drugs;
even if half of all homicides are drug related, the figure is still barely
30,000.5° Nor are the figures for morbidity impressive. With a base
of frequent users of no more than 3 million, the health effects are tiny
compared to those associated with the 50 million regular cigarette
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smokers and the 10 million heavy drinkers. On the grounds of the
health costs, it could scarcely be claimed that use of illicit psychoac-
tives constitutes a social problem of the first order.

That is a highly aggregative argument. Whereas alcohol and
cigarettes strike all socioeconomic groups, illegal drugs bear dispro-
portionately, in terms both of morbidity and mortality, on lower
socioeconomic status and minority populations. Thus it might be that
for these populations, particularly in center cities, illicit drugs are
indeed a major health issue. However, it appears that these popula-
tions are also disproportionately affected by alcohol and cigarette
related morbidity and mortality, so that in relative terms illegal drugs
may not be much more important.

Yet there are other, distinctive and important problems associated
with illegal drugs. Alcohol is comparable to cocaine in its individual
crimiragenic consequences. Of those sentenced to jail terms in 1989,
29 percent reported being under the influence of alcohol (and not
drugs) at the time of the offense, compared to 15 percent reporting
being under the influence of drugs alone; another 12 percent reported
being under the influence of both.5! However, the high price of
cocaine and the extensive illegal markets associated with it have
engendered crime and violence that have sources other than the direct
effect of the drugs themselves. For example, Goldstein found that the
majority of drug related homicides in New York were the result of
“systemic” violence (for example, disputes over territories or con-
tractual disagreements) rather than of the psychoactive effect of the
drug or the need to obtain money to purchase drugs.52 In some cities
it is claimed that half of all homicides are drug related, though the
criteria used to make the classification are quite murky. Moreover,
the earnings from drug markets are believed to have been important
in increasing the lethality of guns used in urban crime. That lethality
may have contributed to the rise in killings of innocent bystanders.

The spread of HIV through needle sharing and other drug related
behaviors (such as the extreme promiscuity of crack users) is another
hard-to-value consequence of drug use.53 Over one-quarter of AIDS
cases include intravenous drug use as a primary risk factor and that
percentage is rising. Curiously, though, in most of Western Europe, a
concern with AIDS has been a principal influence on drug policy; in
the United States it has been treated as almost a separate policy
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arena.>4 In particular, it has not been given much attention in the
debates with which this paper is concerned.

In the last few years, a great deal of attention has been given to the
phenomenon of “crack babies,” who are severely damaged by the
cocaine use of their mothers during pregnancy. From an official high
of 375,000 in the first National Strategy, the estimated number of
babies annually affected by mother’s drug use has fallen to 30,000 to
50,000. Moreover, it is no longer so clear that the damage suffered by
most of these babies is very long-lasting. The problem is an emotion-
ally very troubling one but may be rare in most populations.

Corruption is another cost associated with drug prohibition and its
enforcement. Though there are spectacular and troubling instances of
such corruption, such as that involving the homicide squad in the
Miami Police Department in the mid-1980s and the more recent
convictions of numerous deputies in the Los Angeles Sheriff’s depart-
ment, the revealed corruption seems fairly opportunistic and small
scale, certainly when compared with that surrounding the enforce-
ment of gambling laws in the 1940s and 1950s.55

It is difficult then to say much about the real social costs of drug use
and abuse. Violence, AIDS, corruption, and crack babies are all
important and distinctive consequences of drug use under current
conditions. There is enough of each of them to make understandable
the public panic of the late 1980s. They have all become familiar
enough to take equally understandable the declining concern of the
last two years. That latter effect has been hastened by the fact that the
most visible effects are highly concentrated in inner-city communities.

Knowing the scale of the social costs generated by drugs is
important for determining what society should be willing to sacrifice
in order to attain the goal of reduced use and abuse. Our inability to
provide meaningful measures, along with the visibility and drama of
illegal drugs, facilitates the task of those who would have the nation
become harshly punitive.

THE CONSEQUENCES OF TOUGHNESS

To what extent can it be shown that reductions in drug use have been
accomplished by the general toughening of society’s approach to
drug control? What are other negative consequences of toughness?
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Unfortunately, discussion of these issues must be highly speculative
since there is little research on which to draw.

The punitive approach should reduce drug use and abuse by
making drugs more expensive and/or less accessible. This will drive
addicts into treatment and discourage adolescents from initiating use.
Intense enforcement should also increase disapproval of drugs, which
will lead current users to desist earlier. The available evidence
suggests that intensified enforcement has had modest success in
raising drug prices and has not reduced already limited access for the
middle class. Disapproval of drug use has increased, and that may
well have reduced initiation, but it is unlikely that this disapproval is
a function of enforcement stringency.

It is even harder to determine the costs of heavy enforcement, in
other than budgetary terms. Drug enforcement bears particularly
heavily on the African-American population. Large numbers of
young poorly educated males are being locked up for long periods in
institutions that do little to rehabilitate them. Tough enforcement
may also exacerbate various harms of drug use.

The latter brings us to the issue of harm reduction, the European
term for the more pragmatic approach to drug problems that takes
account of the fact that goals of drug control can conflict with other
social goals. The concluding part of this section describes what that
approach entails, how (and why) it has been implemented elsewhere,
and its possible application in the United States.

Prices, Attitudes, and Prevalence

Price is determined by the interaction of supply and demand. If the
demand for cocaine was declining in the second half of the 1980s, as
suggested by the surveys, the rising numbers entering treatment and
increasing imprisonment rates, then, absent tougher enforcement,
prices might have been expected to fall during that period. In fact we
observe a complex pattern, with retail cocaine prices declining until
1988 and then rising for the next two years.

The failure of cocaine prices to collapse may be evidence of the
effectiveness of stringent enforcement. Certainly the margins for
different actors in the trade remain high and, if 1988 District of
Columbia data are any guide, provide substantial wage levels (ap-
proximately $30 per hour for low level participants in 1988). But the
price increase that has been achieved is surprisingly modest; late 1990
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prices were perhaps 25 percent above their 1988 nadir and close to
their levels of 1986 in nominal dollars. This may reflect a growing
correlation between selling and heavy use. Adult cocaine retailers are
frequent users themselves; if a significant portion of their earnings
from this activity go to support their own consumption, then
enforcement risks will have less effect on prices.

Marijuana seems to represent more of a success for enforcement.
Its price is sharply higher than ten years ago, even after adjusting for
potency increases and inflation. Interdiction may well have played a
role; Colombia, the low cost producer of marijuana, no longer
services the US market, as a consequence of increasingly effective
interdiction. The primary sources are Mexico and the United States
itself, both of which are very high cost producers. Moreover, the price
increase has occurred over a period during which all the indicators
point to a substantial decline in demand, making even clearer the
impact of enforcement,

There is only one measure of availability, which comes from the
High School Senior Survey. Respondents are asked whether it would
be “easy,” “very easy,” etc. to get a particular drug. In 1980, 48
percent said that it was easy or very easy for them to get cocaine; by
1990 the figure was 59 percent. It declined for the first time in 1991,
perhaps reflecting the falling demand among the seniors; with
markedly fewer buyers in this population, the market may work less
smoothly. In any case, if availability is a measure of enforcement
success, then it certainly has lagged the increasing toughness by a long
time. Marijuana availability as measured in the same survey, has
remained essentially unchanged since the survey began in 1975; each
year 80 to 85 percent report that marijuana is readily available or
available.

These data make it difficult to evaluate enforcement success. In the
legal market, where cocaine is available as a local anesthetic, it sells
for $4 per pure gram, compared to the $130 on the streets. It is not
readily available for many segments of the population. Marijuana
prices are high by historical and international standards; indeed high
enough to perhaps encourage more use of other drugs, such as
alcohol and cocaine. The question is whether less rigorous enforce-
ment, with fewer dealers incarcerated, would much reduce price or
increase availability.
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A striking feature of the general population surveys over the 1980s
was the changing attitude toward both the dangers and perceived
popularity of drug use. Whereas in 1980, only 31 percent of high
school seniors believed that using cocaine once or twice was very
risky, that percentage had risen to 59 percent in 1990; for marijuana
the figures were 15 percent in 1980 and 37 percent in 1990. The
responses stressed health dangers rather than legal dangers.

Fewer respondents also saw drug use as the norm. Whereas in
1980, 76 percent disapproved of using cocaine once or twice, the
1990 figure was 92 percent. The most sophisticated analysis of the
high school senior survey data has found that it is these attitudinal
changes which best explain declining drug use.5¢

As mentioned earlier, the evidence suggests that drug use has
declined more sharply among those who have graduated from high
school than those who have not. At the same time, it appears that
enforcement risks have increased more for the less educated. It may
well be that the more educated have greater sensitivity to the threat of
arrest but the evidence is against enforcement as the primary engine
for reduced drug use.

Incapacitation

Toughness works through incapacitation of sellers and users, as well
as through the effect of deterrence on prices. Locking up sellers
should raise-the price of drugs by removing those who were the most
willing to be dealers. On the other hand, locking up users should
lower the price. Even if they use drugs while in prison, they are likely
to use less; urinalysis programs for prisoners show very low use rates
generally. Thus incapacitation can have ambiguous effects on prices,
depending on the composition of the imprisoned population.

We have already seen that an increasing number of drug sellers
were locked up during the second half of the 1980s. There was an
even larger rise in the number of drug users incarcerated.

Over the second half of the 1980s there was a dramatic increase in
the number of prison and jail inmates, continuing a trend that goes
back to the mid-1970s. Between the end of 1985 and the end of
1990, that figure increased from 750,000 (including federal, state,
and local correctional facilities) to 1,200,000. The incarcerated
population became richer in drug users over that time; in 1988 nearly
one-third of those sent to state prison were convicted of drug
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TABLE 3, Race characteristics of arrestees

Percent Black

1980 1983 1990
All Offenses 24.5 26.6 289
Crime Index 32.8 33.7 34.4
Drug Abuse 23.6 30.0 40.7

Source: Uniform Crime Reports.

offenses, compared to only 23 percent in 1986. Moreover, the data
from local urinalysis programs suggests that the percentage of those
imprisoned on nondrug charges who were drug users also rose.
Taking account of both the increasing population of prisoners and
the rising share that were drug users, perhaps a total of 450,000
additional drug users were removed from the population that might
be involved in regular use or selling of drugs.s?

What are the effects of this increase? In the context of an estimated
2 to 3 million frequent drug users, that is a substantial change and
may do much to explain the decline in various indicators, including
both DAWN and DUF. That is, declines in the numbers of persons
showing up in emergency rooms for drug related problems or in the
percentage of arrestees testing positive for drugs may reflect not just
declines in drug using behavior but also the incapacitation of large
numbers of drug users. The gains then are contingent on continued
incarceration, given the lack of effective treatment in most prison
facilities.

Other Consequences

A standard charge against the war on drugs is that it is racist and has
led to a serious erosion of civil liberties. It is certainly true that
African-Americans make up an extraordinarily high proportion of
those charged with drug offenses, even when compared to their
proportion in criminal offenses generally or to their share of the
population of frequent drug users. That does not imply racism on the
part of police or courts but it does point to the possibility of selective
enforcement.

Table 3 provides data on the high and growing fraction of drug
arrestees who are categorized as Black in the Uniform Crime Reports.

That share has increased dramatically over the ten years from 1980
to 1990, from less than one-fourth to more than two-fifths. The
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percentage has risen much faster for drug offenses than for others,
including the more serious (represented by “Crime Index” offenses).

The emphasis on crack seems to have exacerbated this tendency.
For example, the Minnesota legislature in 1989 raised the maximum
penalty for possession of 3 grams of crack to twenty years; the same
quantity of cocaine powder involved a maximum of five years. As it
turned out, 96.6 percent of those charged with crack possession were
African-American; for powder cocaine the figure was about 20
percent. The Minnesota Supreme Court overturned the statute for
that reason in 1991.58

The high and rising drug arrest rates for African-Americans
represents another dilemma for drug policy. It is in poorer sections of
large cities, with high percentages of young African-American males,
that the problems of disorder and violence surrounding drug distri-
bution are most acute. These are the communities that have the
greatest need for active drug enforcement. Yet that enforcement,
responsive to community concerns, results in the incarceration of
alarmingly high percentages of young males from the same commu-
nities.

This brings us to another concern, namely that those who are
locked up are unimportant figures in the drug trades and that their
sentences are too severe for the crime, particularly when prisons are
regarded as more likely to worsen an inmate’s behavior than to
rehabilitate him. The contention about the role of those locked up is
almost irrefutable because of the highly pyramided nature of the drug
trade. Cocaine enters this country in 100 kilogram lots and sells in 1
gram units; under reasonable assumptions about how many others a
wholesale dealer is willing to transact with, there are about 1,000
retailers for each importer. Thus most of those who are locked up
must be retailers and their support personnel. There simply aren’t
100,000 significant figures in the cocaine trade; indeed, there prob-
ably aren’t more than 10,000 whose removal would make the trade
go somewhat slower.5?

Those locked up receive long sentences now, particularly at the
federal level. The expected time served for conviction on a drug
trafficking offense in federal court is over six years. Though federal
courts confront the highest level dealers, they also sentence numerous
minor agents of these dealers, such as the Colombian sailors who
transport cocaine from that country. The sentences received by these
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agents are not light. Indeed, a horrible irony of the existing federal
sentencing guidelines is that the only mitigating circumstance for
shortening of the mandatory sentences is effective cooperation with
the prosecutor. Unimportant agents such as sailors have little to offer,
whereas the principal figures in seller networks can, if they choose,
provide valuable information,

At the state level the average sentences are not particularly long by
contemporary US standards but as we saw above, abour 90,000
persons received sentences of at least one year for drug offenses in
1988. At a rime of overcrowded prisons, even one uncomfortable
with the level of incarceration in the United States must ask whether
the space could not be allocated more sensibly for more serious
offenses.

One response to this is that those sentenced for drug offenses are
also involved in more serious offenses; the drug selling is merely a
marker for these other crimes. Little data are available on this matter.
In the District of Columbia in a sample of drug dealers on probation
in 1988, only S percent reported a violent offense in the previous six
months. Indeed, drug selling in that sample looked very much like a
substitute for other kinds of income generating (and sometimes
violent) crimes.

The issue here is that of the seriousness of the offense. Legislatures
have been impressed by claims that drugs cause great harm and have
consequently demanded that the criminal justice system treat this as
a serious offense. As always, it is a question of emphasis and
allocation of resources but I confess that it is not clear to me that
marijuana selling, or even possession with intent to distribute co-
caine, should necessarily lead to lengthy incarceration, particularly at
a time when punishment capacity is stretched so thin. That so many
of those being locked up in state prisons and local jails for drug
offenses are African-Americans makes it particularly important that
we judge whether this incarceration is necessary.

Moreover, there are other harms that may be exacerbated by
tough enforcement. Frequent harassment of street drug sellers in-
creases the incentives to use violence for the maintenance of market
share. More variability in the purity of heroin, resulting from
occasional large seizures, may cause more overdoses. Stringent
enforcement has raised marijuana potency, while head shop laws
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prevent marijuana users from using water pipes; marijuana is con-
sumed in the most harmful possible manner.

The list of conjectured harms from intense enforcement can be
extended. How significant each of them is and what they amount to
in the aggregate is impossible to even guess at. I believe though that
they are troubling enough that one needs to consider whether there is
an alternarive approach to drug control that takes them into account.

Harm Minimization and Aggressive Owls60

Illicit drug use has become a prominent issue in much of Western
Europe in recent years. For example, a survey of popular perceptions
of the principal public health problems of the nations of the Euro-
pean Community found that in almost all of them illicit drugs was
one of the top three concerns, always ahead of alcohol.é! In four
countries it was identified as the leading health problem. Deaths from
drug use, almost exclusively involving heroin, have increased rapidly
in Germany, Italy, and Spain. Switzerland, the south of France, Italy,
and Spain have HIV epidemics dominated by intravenous drug users.

Despite these concerns, the reality and rhetoric of drug policy in
most of Western Europe is very different from that in the United
States. The crime consequences of drug use are given far less
attention, though property crime is often believed to be substantially
raised by drug addiction. The health consequences dominate discus-
sion in most of Europe, though that has led to only a moderate
hatching of doves. Syringe exchange schemes, scarcely permitted even
on a pilot basis here, have become common in Britain, the Nether-
lands, Italy, and the German cantons of Switzerland. Spain and the
Netherlands, with very different social policies toward drug use
generally, have given the criminal law a minor role in dealing with
drug users.

The discussion of drug policy in Europe, cutside of Scandinavia, is
dominated by debate about harm minimization rather than minimiz-
ing the prevalence of drug use. Cannabis use, outside of Scandinavia,
is almost entirely ignored. The emergence of AIDS has been the
catalytic force. As the Advisory Council on the Misuse of Drugs in
Great Britain said in a 1988 report, “HIV is a greater threat to public
and individual health than drug misuse.”¢2 Policy measures that
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might increase the extent of drug use but lower the prevalence of HIV
are likely to be endorsed under this hierarchy of values.

The policy view extends though to more than just AIDS related
matters. If tough enforcement lessens the likelihood of drug addicts
seeking treatment, then less stringent enforcement might be pre-
ferred. Some Europeans even talk about police making harm mini-
mization choices in their tactics, for example using selective
enforcement to focus on heroin injectors rather than heroin smokers,
since smoking poses lower risk of both HIV and hepatitis B.

My colleagues and I conjecture that the difference in policy tone
berween Europe and the United States is importantly affected by
the much lower prevalence of violence associated with drug distri-
bution and use in Europe. That in turn may reflect simply the lower
level of violence in European crime generally. Without that violence
it is much easier to sce health measures as the most appropriate
response.

How successful have harm minimization policies been? Precisely
because they are more concerned with reducing harms than drug use,
they cannot be judged simply by the extent of drug use that they have
engendered. The Dutch make a reasonable case that their very
conscious adoption of the harm minimization approach has permit-
ted their addicts to lead healthier and less crime ridden lives than their
counterparts in the United States. However, the much more generous
income support schemes available to prime age males in Holland may
be more significant here than any facet of targeted drug policy.

Harm minimization is not a policy but a framework for making
decisions which considers that drug policy, particularly related to
application of the criminal law, has effects on other aspects of the
quality of life. The one instance of the application of harm minimiza-
tion in American drug policy is in the developing consensus that drug
abusing pregnant women should not be subject to criminal prosecu-
tion for the risks that they pose to their babies.®* The belief that such
prosecutions would reduce the probability of use of prenatal care
seems to have played an important role in this consensus.

However, most US owls currently do not take the harm minimi-
zation approach. Their acceptance of the need for vigorous enforce-
ment, which precludes consideration of the negative consequences of
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that enforcement, has made their contribution to drug policy discus-
sions of limited value so far. We now turn to the sources of their
timidity.

THE POLITICAL DYNAMICS OF DRUG POLICY

The success of the hawks is in part a function of how the drug
problem has been characterized in the United States. So long as crime
is the dominant part of the public image of the problem, then law
enforcement is plausibly the most appropriate response. Drugs are
produced by evil syndicates (the Medellin cartel), sold by ruthless
gangs who kill innocent bystanders and generate fabulous incomes
for the sellers (media stories about inner-city kids earning $1,000 a
day$4) operating in settings that generate neighborhood fear and
disorder (street corners and crack houses); so runs the standard
version of the problem.

That growing association between crime and drug use in popular
perception reflects the reality of changing patterns of drug use
reported earlier. As young, poorly educated males become a larger
part of the population that is heavily involved with drugs, so drugs
and crime have truly become more strongly associated. In this sense
we are reliving the experience of the early twentieth century United
States with respect to opiates. Courtwright argues that the total
number of opiate addicts declined through the first quarter of this
century but that the decline was much more pronounced among the
middle class, where the addiction was generally associated with
medical treatment.5 The recreational user/addict, typically less edu-
cated, and more frequently a criminally active young urban male, was
less likely to drop out of opiate use as disapproval increased and
more restrictions were placed on access to drugs. Thus opiate
addiction came increasingly to be seen as a behavior leading to crime.
That helped create a climate of opinion in which criminal prohibi-
tions on use and strict penalties against sellers received broad
support; the Harrison Act of 1914 attracted little controversy.

The media reporting of the “drug crisis” has undoubtedly helped
here. An analysis of prime-time network news bulletins in 1988
found that illegal drugs were the second most frequently mentioned
item. Most of those news stories dealt with the drama of crime
associated with drugs; few of the stories concerned drug treatment or
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TABLE 4. Preferences for different drug control programs

Percent Favoring Program

PROGRAM White Nonwhite Total
Interdiction 19 42 34
Prosecution/Arrest 17 9 12
Education/Prevention 41 L] 33
Treatment 23 2] 22
Note: Responses to question: *Which program should recerve the muert money and etort i the hight

aganst drugs?"

Source: The District of Columbia 1990 Publ: Qpnuon Survey of Drug Abuse amd Cringge

prevention. The standard media mention of the issue 15 drugs and
crime, rather than addiction to psychoactive substances of varying
legal status.

All this has made it difficult for owls or doves to win the debate.
No member of Congress has had political problems as the result of
pressing for tougher penaities or expanded enforcement. The risks in
arguing for more lenient punishment of drug users or dealers are
clearly very serious, in face of popular opinion inflamed to believe in
the need for toughness. It is depressing to note that a 1986 “Sense of
Congress” resolution demanding the additions to the federal drug
control budget be split evenly between enforcement and demand-side
programs has led only to a modest shift in the balance of funding,
even as federal drug budgets have rapidly escalated.

There is not a lot of good survey research on public opinion with
respect to drugs, in particular about what people perceive to consti-
tute the drug problem. The most relevant research survey was carried
out in the District of Columbia in 1990 and showed a lack of faith in
local enforcement. Respondents were asked to rate four kinds of
programs in terms of their importance for controlling drug abuse.
Table 4 presents the results for both whites and nonwhites.

Three features of these responses are striking. The first is the
relatively greater faith in interdiction (stopping drugs from coming
into the country) as compared to enforcement at the local level. That
reverses what I take to be the growing consensus among those who
analyze drug enforcement. The second is the modest support for
treatment, though a majority of respondents in the survey did believe
that drug treatment was the appropriate sentence for arrested drug
users. Third, whites and nonwhites have notably different attitudes.
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Nonwhites are more for enforcement than whites; 51 percent of
nonwhites chose one of the two enforcement options, compared to
36 percent of whites. But the nonwhites more strongly prefer that
enforcement take the form of interdiction rather than arrest and
prosecution in their own community. A higher percentage of whites
show faith in education and prevention. But demand-side programs
do get strong support from both whites and nonwhites; overall a bare
majority favor such programs. Thus there may be more of a base of

public opinion to support less punitive approaches than is currently
believed.

CONCLUSION

A particularly disturbing aspect of the current situation is the
difficulty of dismantling the punitive apparatus that has been assem-
bled since the mid-1980s. With declines in drug involvement among
American youth likely to continue for some years, the justification for
the draconian sentences at the federal level, with their personal and
fiscal costs, will be even harder to sustain. The problem is increasingly
that of the adult drug addicts who became dependent during the
heroin epidemic of 1967-1973 or the cocaine epidemic of the 1980s.

Yet the political forces are not favorable to changing this bent in
the near future. The doves are likely to be pushed back to the fringe
status they held until 1987. Their appearance on center stage was
fueled by the pervasive sense of despair in the late 1980s that the
nation’s drug problem was continuing to worsen despite tough and
intrusive control. That sense of despair has lessened, reflecting at last
the great decline in initiation into drug use among the vast middle
class of the nation. Notwithstanding the rhetoric of liberals and
conservatives alike that it is “everybody’s problem,” drugs now seem
to be moving to another entry on the long list of ills that emanate
from the inner city and poor minority populations in particular.
Hawkishness may not have been the primary cause for the diminu-
tion of the problem but nonetheless the diminution occurred during
the hawks’ ascendancy, so that hawks find it easy to claim that
“toughness worked.” Those who argue that the problem also wors-
ened during the earlier ascendancy of the hawks will find a small
audience. Calls for major changes in policy, in particular for the legal
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availability of what have come to be seen as “devil drugs,” no matter
how stringent the associated regulation, will also have limited appeal.

Owls may do berter than doves. The imagery of war ought to work
in their favor; victory is often followed by a period of humanitarian
outreach by the winning side, an effort to help the casualtics of war.
The continuing decline in initiation among America’s youth will
make ever clearer that the drug problem is mostly the dangerous
behavior of a relatively small number of adults. caught in the cocaine
epidemic of the 1980s. Maybe locking them up will start to look
more expensive and less attractive than developing better quality
health and social services aimed at reducing their drug use and at
improving their social functioning. Owls, even if their message lacks
the simplicity and clarity of the competing birds, may yet come to
dominate the aviary.
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