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Establishing the Validity of 
Employment Standards 
By JOHN GALES SAULS 

A law enforcement manager 
learns that a Federal court 
has ruled that his depart

ment discriminated against minori
ties in hiring police officers. The 
court based its finding on the 
department's use of a written cogni
tive test on which the pass rate for 
minotities is significantly lower than 
the pass rate for nonminorities. The 
ruling astonishes the manager be
cause he knows that an industrial 
psychologist under contract to the 
department created the test. This 
psychologist testified that the test is 
a valid selection instrument. 

The psychologist's report indi
cates that a con'elation of .09 exists 
between scores on the test and su
pervisors' ratings of officers serv
ing on the force. The psychologist 
assured the court that this result is 
statistically significant and serves as 
evidence that the test is useful in 
predicting the future performance of 
officer candidates. Unfortunately, 
the court's review of the test to as
sess its validity as a selection instru
ment was more extensive than mere 
consideration of the opinion of the 
departmerlt's expert. 

This article discusses the stand
ards used by courts to evaluate the 
legality of employment tests, I which 
have a disparate impact on groups of 
persons based upon their race, color, 
national origin, religion, or sex. It 
begins with a brief discussion of the 

legal concepts of "disparate impact" 
and "business necessity." It then 
examines in detail "validation," a 
scientific method that courts have 
adopted as a guide for assessing the 
business necessity of tests. The 

article concludes with recommen
dations for managers required to 
navigate this complicated overlap of 
discrimination law, industrial/orga
nizational psychology, and person
nel practices. 
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" Selection systems that 
can be scientifically 
shown to produce 

highly qualified 
candidates in a fair 

manner are most likely 
to withstand legal 

scrutiny. 

" Special Agent Sauls, formerly a legal instructor at the FBI Academy, currently 
serves in the Elizabethtown, Kentucky, Resident Agency, Louisville Division. 

DISPARATE IMPACT AND 
BUSINESS NECESSITY 

In 1971, a unanimous Supreme 
Court issued its opinion in the case 
of Griggs v. Duke Pmver Co.,2 holcl
ing that an employer's use of a high 
school diploma requirement and two 
standardized written tests, each of 
which disqualified a higher percent
age of blacks than whites, for pur
poses of hiring and assigning em
ployees to laborer positions violated 
Title VII of the Civil Rights Act of 
1964.3 Under Griggs, a person 
claiming that an employment stand
ard has a disparate impact based on 
race, color, sex, national origin, or 
religion must demonstrate factually 
a disparity of legal consequence be
fore the law will require an employer 
to demonstrate "business neces
sit.y."-l A person who proves such a 
disparity establishes a "prima facie" 
case of discrimination. 

In evaluating whether an em
ployment standard has a disparate 
impact, a statistical assessment 
must be made of a particular 

group's success rate in regard to the 
standard, as compared to the suc
cess rate of other groups. Where the 
standard creates no disparity, no 
demonstration of business necessity 
is required. 

For example, in Drake v. City of 
Fort Collins,' an unsuccessful po
lice officer candidate challenged the 
legality of the department's require
ment of 2 years of college credits, 
alleging that the standard had a dis
pat'ate impact on blacks. Assess
ment of the department's statistics 
revealed that the standard elimin
ated only 12.5 percent of black 
candidates, compared to elimination 
of 16 percent of candidates who 
were not black. The court held that 
no assessment of the educational 
requirement's business necessity 
was needed in the absence of a 
showing of statistical disadvantage. 

However, the detection of 
some statistical disparity requires a 
determination as to whether the 
disparity is legally significant. Be
cause some degree of disparity is 

probably inherent in almost any 
standard, the rule of four-fifths has 
become a "rule of thumb" for mea
suring the legal significance of de
tected disparities. This rule provides 
that when the success rate of a group 
is less than 80 percent of that of the 
most successful group, then the less 
successful group is disadvantaged to 
a legally significant extent.6 

Announcing business necessity 
as the legal yardstick for assessing 
the legality of employment stand
ards, the Griggs COlll't held that an 
employment practice was prohibited 
if it operated to exclude blacks and 
could not be shown to be related to 
job performance. The Coun did not 
provide additional guidance regard
ing the meaning of the phrase "busi
ness necessity," other than later stat
ing that "any given requirement 
must have a manifest relationship to 
the employment in question."? 

In 1975, in Albemarle Paper 
Co. v. Moody,S the U. S. Supreme 
Court stated, "Discriminatory tests 
are impermissible unless shown, by 
professionally accepted methods, to 
be 'predictive of or significantly cor
related with important elements of 
work behavior which comprise or 
are relevant to the job or jobs for 
which candidates are being evalu
ated.' "9 The Court quoted and relied 
on the Uniform Guidelines on Em
ployee Selection Procedures 
adopted by the Equal Employment 
Opportunity Commission (EEOC). 

In Moody, the employer hired an 
industrial psychologist to validate 
its use of a cognitive test in its pro
motional process. The expert's re
search indicated that candidates' 
test scores were predictive of per
formance if promoted. 

28 / FBI Law Enforcement Bulletin -------------------------------

• 

• 

• 



• 

• 

• 

Ii 

Despite this testimony, the 
Court held that the employer's use 
of the tests constituted illegal dis
crimination. The failure of the 
employer's expert to comply with 
the EEOC's uniform guidelines was 
a basis used by the Court to discount 
the expert's opinion and the evi
dence that his study produced re
garding the validity of the 
employer's use of tests. The Moody 
decision made the unifol1n guide
lines an extremely important tool for 
evaluating validation studies. 

In evaluating the legality of tests 
that have a disparate impact, courts 
speak of job-relatedness and busi
ness necessity. In discussing the sci
entific evaluation of tests, industrial/ 
organizational psychologists, and 
the uniform guidelines, courts use 
the terms "validity" and "reliabil
ity." It is not surprising that confu
sion occasionally results. 

A review of the case law makes 
H quite clear that an expert's opinion 
on the reliability and validity of a 
test does not necessarily equate to a 
judicial finding of business neces
sity. \0 It also is true that the law does 
not require that every test creating a 
disparate impact be validated by 
professional means in order to meet 
the judicial test of business neces
sity.11 Consequently, it is quite im
portant that law enforcement man
agers, as consumers of the services 
of industrial/organizational psy
chologists, be aware of the scrutiny 
courts are likely to give the valida
tion evidence supporting an 
employer's use of a test. 

JOB ANALYSIS 
The EEOC's uniform guidelines 

state that "[a]ny validity study 

iA HE-

should be based upon a review of 
information about the job for which 
the selection procedure is to be 
used."12 Common sense dictates that 
a person making a selection for a 
baseball team would benefit not only 
from a knowledge of the game of 
baseball but also from knowledge 
about the demands of the particular 
position for which a player is being 
selected. 

" In evaluating the 
legality of tests that 

have a disparate 
impact, courts speak of 

job-relatedness and 
business necessity. 

" A job analysis is the generally 
accepted starting point for an indus
trial/organizational psychologist 
seeking to develop a selection proce
dure. "Job analysis is a means for 
identifying the human behaviors 
necessary for adequate job perform
ance. Based on the identification of 
such behaviors, theories about the 
kinds of people the job requires 
(usually in terms of KSAs-knowl
edge, skills or abilities) can be for
mulated and procedures (tests, exer
cises, interviews) for identifying 
such people can be developed. The 
procedures can then be submitted to 
a test of their effectiveness."13 

The importance of a thorough 
job analysis for scientific, practical, 
and legal reasons cannot be over
stated. The failure of the employer's 

expert in the Moody case to perform 
ajob analysis constituted a key fac
tor in the judidal rejection of the 
expert's findings.14 

Because thejob ofpoIice officer 
is quite complex, a thorough job 
analysis is likely to be both lengthy 
and expensive. IS Nonetheless, it is 
quite valuable in developing a selec
tion procedure for police officer 
candidates, because it frequently 
identifies important aspects of the 
job that might otherwise be over
looked. By analogy, the job of a 
baseball catcher, at first glance, 
seems simple. It is only with some 
study that the complexity of the 
catcher's job, such as the signs used 
to reach agreement with the pitcher 
regarding the pitch to throw, is 
revealed. 

TYPES OF VALIDATION 
EVIDENCE 

Once the knowledge, skills, and 
abilities necessary to perform the 
job successfully have been identified 
through job analysis, an industrial! 
organizational psychologist either 
will create or choose from available 
tests components that identify indi
viduals who possess these qualities 
and quantify the extent to which the 
individuals possess the qualities. 
For a police officer, the job analysis 
might identify the ability to commu
nicate effectively with others using 
the spoken word as critical to per
forming thejob successfully. A role
playing exercise might be developed 
to evaluate a candidate'S skill and 
ability in this area. 

Once a selection test has been 
devised, it should be evaluated to 
determine its usefulness. The 
EEOC's uniform guidelines address 
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three strategies for such an evalua
tion-criterion-related validation, 
content validation, and construct 
validation. 16 

Criterion-related Validation 
Criterion-related validity in

volves a statistical comparison of 
performance on the selection test 
with some measure of job perform
ance. For example, an officer's 
score on the oral communication 
role-playing exercise might be 
compared to measures of on-the
job performance, such as the num
ber of arrests the officer made 
each month or a structured evalua
tion of work performance by a 
supervisor. 17 

Generally, criterion-related va
lidity studies are the preferred 
means of evaluating tests, but 
these studies present employers 
and their experts with certain diffi
cult challenges. The first challenge 
involves the selection of a suitable 
criterion measure to quantify job 
pelformance. 

To be suitable, the criterion cho
sen should reflect accurately job 
performance and distinguish indi
viduals on the basis of that pelform
ance. Thus, in a law enforcement 
agency in which a vast majority of 
officers receive a "superior" rating 
on their annual performance evalua
tions, the annual rating would not 
be a suitable criterion because it 
fails to meaningfully distinguish 
performance among the depart
ment's officers. 

This is a common failing as a 
criterion measure of most employ
ers' supervisory performance ap
praisals. Too often, the vast major
ity of employees receive the same 
rating. 

With some frequency, indus
trial/organizational psychologists 
pelforming criterion-related validity 
studies find it necessary to create 
criterion measures because no ac
ceptable measures are in use. Al
though creating a criterion measure 
requires additional work and ex
pense, it often is essential. 18 

A second challenge associated 
with criterion-related validity is that 
it involves statistical analysis, which 
produces results that are difficult for 
a layperson to interpret and requires 
the assessment offairly large groups 
of people in order for the results to 
be used. Consequently, a police de
partment with fewer than 100 em
ployees working in the job to be 
studied is unlikely to benefit from a 
criterion-related study. 

Finally, once the criterion
related validity results are in hand, 
an employer must determine how 
the results should be used. If, for 
example, a study indicates that an 
officer's scores on the oral com
munication exercise correlates 
with supervisory evaluations with a 
coefficient of .18, a determination 
needs to be made as how much 

weight the employer sh0uld place on 
the exercise results. The employer 
should be aware that a number of 
courts have expressed reluctance to 
accept tests that demonstrate corre
lation coefficients below .30, be
cause lower correlations indicate a 
test result has quite limited value in 
predicting performance. 19 

Content Validation 
The EEOC's uniform guidelines 

explain content validity as follows: 
"Evidence of the validity of a test or 
other selection procedure by a con
tent validity study should consist of 
data showing that the content of the 
selection procedure is representative 
of important aspects of performance 
on the job for which the candidates 
are to be evaluated."20 Frequently, 
selection procedures supported by 
content validity involve a structured 
evaluation of a candidate's perform
ance on an exercise that simulates a 
task or tasks performed on the job. 
An oral communication role-playing 
exercise for police officer selection, 
where the candidate is asked to inter
view a person playing the role of an 
assault victim and gather pertinent 
information quickly, despite the fact 
that the victim is quite upset, would 
be an example of a test with some 
content validity. 

A challenge frequently enCOUll" 
tered in the use of content validation 
is the need to evaluate a comprehen
sive sample of the skills required to 
perform the job in question. Choos
ing an officer exclusively based on 
an oral communication exercise 
probably would not guarantee selec
tion of a truly competent officer be
cause the position requires many 
other skills and abilities. Content 
valid procedures also frequently 
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require trained evaluators, which 
make them workpower intensive. 

Construct Validation 
The uniform guidelines state, 

"A construct validity study should 
consist of data showing that the pro
cedure measures the degree to which 
candidates have identifiable charac
teristics which have been determined 
to be important in successful per
formance in the job for which the 
candidates are to be evaluated."21 
With regard to selecting law en
forcement officers, it might be de
termined that the ability to quickly 
comprehend a series of seven nu
merals and/or alpha characters is 
important to successful perform
ance, such as comprehending a ve
hicle license plate at a glance. A test 
would then be developed for the se
lection process that determined 
within .0] of a second how long 
candidates took to read and remem
ber a string of ch.lracters. 

Unfortunately, the scientific re
search required to identify measur
able constructs for most jobs makes 
this type of validation impracti
cable. One authority states, "The 
complexity of construct validation 
as well as its inherently time-con
suming nature make it an infre
quently used procedure in the selec
tion context. "22 

RECOMMENDATIONS 
The law, and the science, of em

ployment selection is complex, and 
most employers require expert as
sistance to succeed. It is to every 
employer's advantage to be an in
formed consumer when seeking 
such assistance. In the example at 
the beginning of this article, an in
formed employer should have been 

SUSpiCIOUS of a selection process 
that had a correlation with success
ful pelformance of only .09, not only 
out of a concern about its legality 
but also its utility. 

Because of the complexity of a 
police officer's job, it is advanta
geous to evaluate as wide a variety 
of needed skills and abilities in the 

" ... the rule of fOLlr
fifths has become a 
'rule of thumb' for 

measuring the legal 
significance of 

detected disparities. 

" selection process as possible. Police 
managers should encourage their 
employment experts to be imagina
tive and resourceful in seeking ap
propriate selection instruments. 
Law enforcement employers would 
benefit by moving away from rely
ing primarily on cognitive testing to 
the exclusion of a&sessment of other 
skills and abilities that are more dif
ficult to assess and quantify. 

Law enforcement managers also 
will benefit from the collection, 
analysis, and retention of validity 
evidence for the tests and procedures 
used in selecting and promoting po
lice officers. In this regard, the 
choice of validity strategies neces
sarily should not be an either/or 
choice. As was noted previously in 
the example of the oral communica
tion exercise that involved the simu
lated interview of an assault victim, 

such an exercise must be supported 
by both criterion-related and content 
validity evidence. In addition, the 
exercise might be structure to mea
sure additional critical skills and 
abilities, such as poise and attention 
to detail. 

The validation process should 
not be looked upon as merely a legal 
obligation. It provides an opportu
nity to examine critically the selec
tions procedures to enhance effec
tiveness. Selection systems that can 
be scientifically shown to produce 
highly qualified candidates in a fair 
manner are most likely to withstand 
legal scrutiny. Such systems also 
produce candidates most likely to 
effectively serve and protect the 
community ... 

Endnotes 
I Ti .is article, and the cOLirts, Lise the term 

"test" in a very broad sense, meaning any form of 
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(Scott, Foresman and Company, 1986), 13. This 
text is an excellent resource for the layperson 
att'.!mpting to understand the concepts of 
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(1991). 

5927 F.2d 1156 (J Oth Cir. 1991). 
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'401 U.S. at432. 
"422 U.S. 405 (1975). 
9422 U.S. at 431 (quoting 29 C.F.R. Section 
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Angeles, 656 F.2d 1267, 1280 (9th Cir. 1981), 
cert. denied, 455 U.S. 1021 (1982). 

!USee, e.g .• BoulIlall v. Block, 940 F.2d 1211 
(9th Cir. 19911 . 
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Seibels. 616 F.2d 812 (5th Cir.). em. denied. 
449 U.S. 1061 (1980). 
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I" See Bemlll'd v. Gllif Oil CO/I)., 890 F.2d 
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Law enforcement officers of other 
than Federal jurisdiction who are 
interested in this article should consult 
their legal advisor. Some police 
procedures ruled permissible under 
Federal constitutional law are of 
questionable legality under State law 
or are not permitted at all. 

32 / FBI Law Enforcement Bulletin _ 

Wanted: 
Photographs 

T he Law Enforcement staff 
is always on the lookout 

for dynamic, law enforcement
related photos for possible 
publication in the magazine. We 
are interested in photos that 
visually depict the many aspects 
of the law enforcement profes
sion and illustrate the various 
tasks law enforcement person
nel perform. 

We can use either black
and-white glossy or color prints 
or slides, although we prefer 
prints (5x7 or 8xlO). Appropri
ate credit will be given to 
contributing photographers 
when their work appears in the 
magazine. We suggest that you 
send duplicate, not original, 
prints as we do not accept 
responsibility for prints that 
may be damaged or lost. Send 
your photographs to: 

John Ott, Art Director, FBI 
Law EI{f'orcement Bulletin, 
Law Enforcement 
Communication Unit, 
FBI Academy, Quantico, 
VA 22135. 
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