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INDEX TO PROPOSED GUIDELINE AMEND:MENTS FOR PUBLIC COMMENT • 
AM:ENDMENTS RELATING TO CONGRESSIONAL DmECTIVES AND OTHER STATUTORY CHANGES 

Arndt. No. Pe;.No. Issue 

1 1 HIV Exposure - issue for comment responds to crime bill section 40503 which directs 
the Commission to study, report on, and consider amendments relating to offenses 
involving unlawful HIV exposure 

2 1 Minor Assault (§2A2.3) - issue for comment responds to crime bill section 170201 
which establishes a new offense for assadt that results in substantial bodily if/jUly 
against a person under 16 

3 1 Involuntary Manslaughter (§2A1.4) - issue for comment responds to crime bill 
section 320102 which increases the maximum imprisonment penalty for involuntwy 
manslaughter from three years to six years 

4 1 Kidnapping,Abduction, Unlawful Restraint (§2A4.1) - addresses a new offense (18 
u.s.c. § 1204) involving unlawful removal of a child from the United States with intent 
to obstruct lawful exercise of parental rights 

5 2 Aggravated Sexual Abuse; Sexual Abuse (§§2A3.1; 2A3.2) - issue for comment 
addresses crime bill section 40112 which directs the Commission to study and consider • appropriate amendments for offenses involving more than one defendant, whether 
defendant was known to victim, penalties commensurate with state penalties, and 
recidivism, offense severity, and devastating effects on survivors 

6 3 Death ofthe Victim - addresses crime bill sections 60010, 60011, 60016,60017. and 
60024 which increase penaltiesforvarious offenses resulting in the death of a victim 

7 7 Adequacy of Criminal History Category; Abusive Sexual Contact (§§4A1.3; 2A3.4) 
- addresses crime bill section 40111 which doubles the statutory maximum tenn of 
imprisonment for defendants convicted of offenses under chapter 109A (Sexual Abuse) 
of title 18 who have been convicted previously of various sexual offenses 

8 8 Offenses Involving Counterfeit Bearer Obligations or the United States; Fraud and 
Deceit (§§2B5.1; 2Fl.l) - addresses crime bill section 110512 which directs the 
Commission to amend the guidelines to provide an appropriate enhancementfor certalll 
felony offenses involVing use orpossession of afirearm 

9 10 Unlawful Manufacturing, Importing, Exporting, Trafficking, or Possession; 
Continuing Criminal Enterprise (§2D1.1) - addresses crime bill section 60008 willeh 
creates a new offense (18 U.S.C. § 36) that makes it unlawful to fire a weapon If1{O (} 

group infurtherance of a major drug offense 

• 



Arndt. No. Pg.No. Issue 

• 10 11 Providing or Possessing Contraband in Prison (§2Pl.2); Drug Offenses Occurl'ing 
Near Protected Locations (§2D 1.2) - issues for comment addressing (A) crime bill 
section 90101 which amends 18 U.S.C. § 1791 to provide various maximum penalties 
for providing or possessing contraband in prison, depending on the substance; and (B) 
crime bill section 90103 which directs the Commission to amend the gUidelines to 
provide an adequate enhancementfor simple possession andfor distribution in prison 

11 11 Drug Offenses Occurring Near Protected Locations (§2Dl.2) - issues for comment 
addressing whether the current gUideline enhancement is adequate to cover requirement 
of crime bill section 90102 which directs the Commission to amend the gUidelines to 
provide an appropriate enhancement for a defendant convicted of drug trafficking in 
protected locations; and whether the gUidelines should be amended to provide a lower 
base offense level if such an offense is commited in a protected location selected by law 
enforcement or its agents 

12 12 Unlawfully Distributing, Impol1ing, Exporting or Possessing a Listed Chemical 
(§2D 1. 11) - addresses provisions of the Domestic Chemical Diversion Act of 1993 (P.L. 
103-200), which changes designations of listed chemicals, to conform with tenninology 
of the Act and also adds and removes certain substances 

13 18 Unl!awful Possession, Manufacture, Distribution, or Importation of Prohibited Flask 
or Equipment (§2D 1.12) - provides a reduction for cases in which the defendant had 
cause !Q believe, but not actual knowledge, that equipment was used {O manufacture a 
contl-'dled substance 

14 18 Vulnerable Victim (§3A1.1); Civil Rights (§§2Hl.1, 2Hl.3, 2Hl.4, and 2H1.5) -• implements directives contained in crime bill section 280003, pertaining to hate crimes, 
including adding a new section to §3A1.1, consolidating four civil rights guidelines, and 
referencing certain violations to the newly consolidated guideline 

15 27 Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition 
(§2K2.1) - addresses crime bill section 110102 which makes it unlawful to 
manufacture, transfer, or possess semiautomatic assault weapons 

16 28 Firearms (§2K2.1) - addresses crime bill section 110201 making it unlawful to sell or 
transfer a handgun or ammunition to a juvenile and for a juvenile to possess a handgun 
or ammunition; addresses section 110401 making it unlawful to transfer afireann or 
ammunition to a person subject to a court order prohibiting specified conduct 

17 30 Firearms (§2K2.1) - issue for comment addresses crime bill section 110501 which 
directs the Commission to provide an appropriate enhancement for a crime of violence 
or drug trafficking crime if a semiautomatic fireann is involved 

18 31 Firearms (§2K2.4) - issue for comment addresses crime bill section 110502 which 
directs the Commission to provide enhanced penalties for cases in which a defendant 
convicted under 18 U.S.C. § 844(h) has been convicted previously under that section 

19 31 Firearms (§2K2.1) - issue for comment addresses crime bill section 110513 which 
directs the Commission to provide enhanced penalties for defendants convicted under 
18 u.s.c. § 922(g) with one prior conviction for a violentfelony or serious dnlg offense 
andfor defendants with two such prior convictions '. 



Arndt, No, ~ ~ 

20 32 Firearms (§2K2,1); Theft (§2B 1. 1) - addresses crime bill section 110504 which makes • it unlawful to steal afireann or explosive involved in interstate commerce; addresses 
section 110511 which clarifies that it is unlawful to receive or possess a stolen fireann 
moved in interstate commerce regardless of when movement occun'ed; addresses section 
110515 which makes it a federal crime to steal any fire ann from a licensed importer, 
manufacturer, dealer, or collector 

21 34 Firearms (§2K2,1); Explosives (§2K1.3) - addresses crime bill section 110518 which 
amends 18 u.s.c'§§ 844 and 924 with respect to cerlain explosives and fire ann offenses 

22 35 hnmigration,Naturalization, and Passports (§§2L1.1, 2L1,2) - (A) addresses crime 
bill section 60024 increasing the statutory penalty for unlawfully harboring an alien; 
(B) issue for comment addresses section 130001 altering penalties for unlawfully failing 
to depart and for reentering the U.S.; (C) increases offense levels for immigration 
offenses committed by certain means and if bodily injury was sustained; (D) provides 
upward departure for certain cases 

23 37 InuJigration,Naturalization, and Passports (§§2L1.1, 2Ll,2) - (A) addresses crime 
bill section 130009 which increases penalties for passport and visa offenses; (B) 
proVides additional enhancements if offense was committed to facilitate certain unlawful 
conduct 

24 39 Terrorism (§5K2,15); Career Offender (§4B1.1) - addresses crime bill section 
120004 directing Commission to provide enhancementfor international terrorism 

25 40 Juvenile Involvement - (A) issue for comment addresses crime bill section 140008 • which directs the Commission to provide enhancement to a defendant 21 or older who 
involved a person under 18 years of age in the offense,' (B) provides Chapter Three 
adjustments for using a minor to commit a crime 

26 41 Criminal Street Gangs _. (A) addresses crime bill section 150001 which provides 
enhancementsforcriminal street gang involvement,' (B) increases the offense level under 
§§2K2.1 and 2K2.5 if defendant committed the offense in conjunction with criminal 
street gang and under §2K2.5 depending on specified circumstances 

27 42 Elderly Victims - issue for comment addresses crime bill sections 240002, 250002, and 
250003, which direct the Commission to punish suffiCiently a defendant for a crime of 
violence and certain fraud offenses against an elderly victim 

28 44 Career Offender (§4Bl,l) - issue for comment addresses crime bill section 70001 
which mandates life imprisonment jor a serious violent felony defendant if prior 
convictions include at least two serious violent felonies or one serious violent felony and 
one serious dmg offense 

29 44 "Safety Valve" Provision (§5C1.2) - addresses crime bill section 80001 which 
provides an exception to othenvise applicable statutory mandatory minimum sentences 
for certain qualified defendants convicted of specified dmg offenses 

30 44 Restitution, Fines, Assessments, Forfeitures (Chapter 5, Part E) - addresses crime 
bill sections 40113, 40221, and 250003 which require mandatory restitution for offenses 
involving sexual abuse and sexual exploitation of children, domestic violence offenses. 
and offenses involVing telemarketingfraud • 
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31 
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34 

35 

36 

37 

38 

39 

40 

41 

42 

45 

48 

Supervised Release (§§7B1.3, 7Bl.4) - (A) addresses crime bill section 110505 which 
amended 18 U.S.C. § 3583(e) pertaining to tenns of supervised release; (B) addresses 
sections 20414 and 11 0506 pertaining to revocation of probation and supervision 
release 

Amendments to Appendix A and Guideline Titles - adds new offenses, confonns 
to revisions in existing stalUtes, and revises the titles of several offense guidelines 

AMENDMENTS RELATING TO DRUG OFFENSE GUIDELINES AND ROLE IN THE OFFENSE 

50 

52 

54 

60 

64 

65 

65 

67 

76 

80 

Drug Trafficking (§2Dl.l) -presents three options for compressing the Dmg Quantity 
Table to reduce its contribution in delemlining the offense level 

Drug Trafficking (§2Dl.1) - limits the impact of dnlg quantity if the defendant 
qualifies for a mitigating role adjustment under §3Bl.2,· issuefor comment regarding 
whether this amendment should set different offense levels depending on the type of 
controlled substance 

Role in the Offense (Chapter Three) - (A) revises the aggravating role adjustment to 
apply if the defendant managed or supervised at leastfour other participants, eliminates 
the term "otherwise extensive" in §3Bl.l(a) and (b), and clarifies the interaction of 
§§3Bl.l and 3Bl.2; (B) revises §3Bl.2 and Chapter Three to clarify the circumstances 
where a defendant qualifies for a mitigating role adjustment and deletes §3Bl.4 

Drug Trafficking (§2Dl.l) - enhances the weight that would be given to fireann use, 
serious bodily injury, and aggravating role in the event that the Commission moderates 
the weight given to dmg quantity; issue for comment regarding the structure of the 
weapons enhancement 

Drug Trafficking (§2Dl.1) - applies to all marihuana offenses the equivalency rate of 
one marihuana plant equals 100 grams 

Drug Trafficking (§2Dl.l) - issue for comment regarding the appropriate eqUivalency 
between crack and powder cocaine 

Drug Trafficking (§2D1.1) - limits consideration of conduct involving controlled 
substances to a specified timefrome 

Drug Trafficking (§2Dl.1) - revises the Dmg Quantity Table to take into account dntg 
purity; issue for comment regarding the appropriate ratio of methamphetamine to other 
controlled substances 

Drug Trafficking (§2D1.1) - applies the Dmg Quantity Table with respect to certain 
controlled substances according to the number of pills, capsules, tablets rather than by 
gross weight 

Offenses Involving Drugs (Chapter Two, Part D) - clarifies definitions and treatment 
of various controlled substances; clarifies application of the weapon enhancement in 
§§2Dl.l and 2Dl.11, revises the application of negotiated quantity and relevant 
conduct with respect to drug trafficking offenses, provides a new departure instmction 
in §2Dl.2, and clarifies the application of§2D.l.8 



Arndt. No, ~ ~ 

43 87 Drug Trafficking (§2Dl.1) - revises §2D1.1 to base the detennination of offense • seriousness on the type of dnlg in conjunction with other sentencing factors instead of 
on dnlg quantity 

OTHER AMENDMENTS 

44 98 Money Laundering and Monetary Transaction Reporting (Chapter Two, Part S) 
- revises and consolidates §§2S1.1 and 2S1.2 and relates their offense levels more 
closely to the offense level for the underlying offense from which the funds were derived 

45 102 Supervised Release (Chapter Five, Part D) - issue for comment regarding whether 
the supervised release gUidelines should be amended to penni! greater consideration of 
additional sentencing concerns 

46 102 Implementing the Total SentEuce of Imprisonment (Chapter Five, Part G) _ 
presents two options for revising the application of§5G1.3 
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I. AMENDMENTS RELATING TO CONGRESSIONAL DIRECTIVES TO 
THE COIvtMISSION AND OTHER STATUTORY CHANGES 

1. Issue for Comment: Section 40503 of the Violent Crime Control and Law Enforcement Act of 1994 directs the 
Commission to conduct a study and consider appropriate guideline amendments relating to offenses in which an 
HW-infected individual engages in s~ual activity with knowledge of his or her HW infection status and with the 
intent through such sexual activity to expose another to HW, A report is to be submitted to Congress by March 13, 
1995. 17le Commission invites comment on any aspect of this issue. In addition, the Commission invites comment 
on whether the infectious bodily f/uid of a person should be defined expressly as a "dangerous weapon." The 
Commission further invites comment on whether the definitions relating to serious bodily injury and pennanent or 
life-threatening bodily injury should be amended to expressly include infection by HW-infected bodily f/uid. The 
Commission also invites comment on whether bMing enhanced penalties for willful sexual ~posure to HW will have 
any implications for HW testing behavior. 

2. Issue for Comment: Section 170201 of the Violent Crime Control and Law Enforcement Act of 1994 establishes 
a new offense with a five-year statutory maximum for an assault agaillst a person under the age of 16 years that 
results ill substantial bodily injury (18 U.S.c. § 113(a)(7)). Substantial bodily injury is defined as ''bodily injury that 
involves a temporary but substantial disfigurement or a temporary but substantial loss or impaimlent of the function 
of any bodily member, organ, or mental facility." The Commission invites comment as to whether §2A2.3 provides 
an adequate penalty for a violation of 18 U.S.c. § 113(a)(7). If not, how and to what extent should §2A2.3 be 
amended? For example, should the Commission amend §2A2.3( a)( 1) by deleting "physical contact" and inserting 
"bodily injury, " thus providing a base offense level of six for bodily injury or weapon possession with a threat of use 
and a base offense level of three for other cases? Should the Commission instead add a specific offense 
characteristic for bodily injury or a specific offense characteristic if the defendant is convicted of a violation of 18 
U.S.c. § 113(a)(7)? Should §2A2.3 be amended by providing a cross reference to §2A2.2 (Aggravated Assault) to 
account for cases in which the underlying conduct involves serious bodily injury or use of a weapon with intent to 
cause bodily hann although the offense of conviction does not qualify as aggravated assault? 

3. Issue for Comment: Section 320102 of the Violent Crime Control and Law Enforcement Act of 1994 increases 
the maximum imprisonment penalty for involuntary manslaughter from three years to six years. The proposed 
amendment responds to the Commission's recommendation that Congress raise the penalty in order to achieve parity 
with the sentencing practices of the majority of the states and to allow the guideline sentence for this offense to 
operate without undue constraint. Guideline 2A1.4 (Involuntary Manslaughter) applies a base offense level of level 
10 (if the conduct was criminally negligent) or level 14 (if the conduct was reckless) to offenses under 18 U.S.c. 
§ 1112. These offense levels may have ref/ected, in part, the previous relatively low maximum tenn ofimprisomnent 
authorized for this offense. The Commission invites comment on whether the base offense levels ullder §2A 1.4 
(Involuntary Manslaughter) provide adequate punishment and, if not, to what extent they should be increased. 

4. Synopsis of Proposed Amendment: The International Parental Kidnapping Crime Act of 1993 (Public Law 103-
73, codified at 18 U.S.c. § 1204) makes it unlawful to remove a child from the Ullited States with illtent to obstruct 
the lawful exercise of parental rights. The statutorily authorized maximum teml of imprisollment for this offense is 
three years. III contrast, other kidnapping offenses (g,g,. 18 U.S.c. § 1201) have a statutory maximum sentence of 
life or death. Two options are shown. Optioll 1 referellces this statute to §2A4.1 (Kidnapping, Abduction, Unlawful 
Restraint) with a separate base offense level for a conviction under this statute. Option 2 references this statute to 

1 



§2J1.2 (Obstruction of Justice) because the underlying conduct involves interference with a COUlt's child-custody 
order. 

[Option 1: 

§2A4.1. KidnaDpine. Abduction. Unlawful Restraint 

(a) Base Offense Level: -U-

~~).j:::j:j:::::::::::;::j:l~j:I:I#:I:!!~:::~f9W:liE~~f.16. 

t~ljt:::j:j:j:j:j:j:::::I*:j:~:jml::Mm.#:.j:}!IW&nni~Ji:j;ij!9if::::~I:j:I~~I:::~:j::.i 

* >to * 

tt).j\:!:!:I!:!:i!:!:!:~j$..!:1I!m~~9 

* * >to 

Appendix A (Statutory Index) 

iii * * 

* * *] 

[Option 2: 

Appendix A (Statutory Index) 

* * * 

* * *] 

5. Issue for Comment: Section 40112 of the Violent Crime Control and Law Enforcement Act of 1994 directs the 
Commission to conduct a study and consider appropriate amendments to §§2A3.1 (Aggravated Sexual Abuse) and 
2A3.2 (Sexual Abuse) to address four concerns: (1) enhancing the sentence if more than one defendant is involved 
in the offense; (2) reducing unwalTanted disparity between defendants who are known by the victim and those who 
are unknown by the victim,' (3) making federal penalties commensurate with state penalties,' and (4) considering the 
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general problem of recidivism, severity of the offense, and devastating effects on survivors. The provision also 
requires the preparation of a reporl to Congress analyzing federal rape sentences and obtaining comment from 
independent experls on: (1) comparative federal sentences between assailants who were known vs. unknown to their 
victims; (2) comparative federal sentences with those of states,' and (3) the effect of rape sentences on Native 
American and U.S. military populations relative to the impact of sentences for other federal offenses on these 
populations. This report is to be submitted to Congress by March 13, 1995. 

The Commission invites comment on any aspect of this directive or any amendment to the guidelines appropriate 
to address this directive. Specifically, comment is requested on whether §2A3.1 (Criminal Sexual Abuse) should 
be amended to include an enhancement for more than one assailant. If such a factor is added, comment is 
requested as to the weight to be given to that factor and how its inclusion should affect the application of an 
adjustment for the defendant's role in the offense under Chapter Three, Part B. Comment is furlher invited as to 
whether the guidelines adequately account for the seriousness of the sexual abuse offense (including the effects on 
the victim of sexual abuse) and how any suggested changes should be applied. Currently, through specific offense 
characteristics and other instructions in §2A3.1, the guidelines consider the degree of bodily injury, age of victim, 
sexual abuse of a person held within a correctional facility, use of a dangerous weapon, circumstances in which the 
defendant holds a supervisory or custodial role, circumstances in which the victim was abducted, and death of the 
victim. 17,e Commission invites comment on additional factors that might appropriately be considered and the 
weights such factors should be given. 

6. Synopsis of Proposed Amendment: Sections 60010, 60011, 60016, 60017, and 60024 of the Violent Crime 
Control and Law Enforcement Act of 1994 increase the penalty for various offenses resulting in the death of a 
victim. It is not clear whether imposition of the penalties in the new law will require proof of the conduct by a 
preponderance of the evidence or beyond a reasonable doubt. For example, the "beyond a reasonable doubt 
standard" contemplated in some instances by McMillan v. United States. 477 U.S. 79 (1986), might be triggered by 
section 60010, which increases the six-month maximum imprisonment penalty for abusive sexual contact of a ward 
to a maximum sentence of death or imprisonment for any tenn of years or life if death results from that contact. 

Two options are shown. Option 1 amends the Statutory Index to reference the new provisions to guidelines in 
Chapter Two"Part A, when death results from the underlying offense. Under §1B1.2 (Applicable Guidelines), this 
reference will apply only if it is found beyond a reasonable doubt that death resulted from the offense. Option 2 
amends the guidelines for the underlying offenses to include a cross reference to Chapter Two, Part A, if death results 
from the offense. Under Option 2, it need only be found by a preponderance of the evidence that death resulted 
from the offense for the cross reference to apply, consistent with §1B1.3 (Relevant Conduct). 

[Option 1: 

Appendix A (Statutory Index) 

'" '" '" 

8 U.S.C. § 1324(a) 

'" '" >I< 

18 U.S.C. § 1503 
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18 U.S.C. § lS13@.) ..... :.: .... 

18 U.S.C. § 2243(a) 

18 U.S.C. § 2243(b) 
18 U.S.C. § 2244 
18 U.S.C. § 2251(a),(b) 

18 U.S.C. § 2251(c)(1)(B) 

[Option 2: 

* * * 

,.. >I< * 

2A3.3 
2A3,4 
2G2.1 

,.. ,.. '" 

,.. * *] 

§2A3.2. Criminal Sexual Abuse of a Minor (Statutory Rape) or Attempt to Commit Such Acts 

,.. * ,.. 

(c) Cross Reference 

* ,.. ,.. 

* ,.. * 

§2A3.3. ~rimlnal Sexual Abuse of a Ward or Attempt to Commit Such Acts 

* * '" 

* >I< ,.. 

§2A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact 
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... ... ... 

(c) Cross References 

... ... ... 

... ... ... 

§2G2.1. ~xually Exploiting a Minor by Production of Sexually Explicit Visual or Printed Material; Custodian 
PermittinK Minor to EngaKe in Sexually Explicit Conduct; Advertisement for Minors to Engage in 
Production 

... ... ... 

... ... ... 

(~ ~) Special Instruction 

... ... ... 

§2Jl.2. Obstruction of Justice 

... >I< >I< 

(c) Cross References 
',:.: 

... ... ... 

... >I< >I< 

§2L1.1. Smugg:linK. Transporting. or Harboring an Unlawful Alien 

>I< >I< >I< 
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... ... ... 

7. Synopsis of Proposed Amendment: Section 40111 of the Violent Crime Control and Law Enforcement Act of 
1994 adds a new section 2247 to title 18 that doubles the statutory maximum tenn of imprisonment for defendants 
convicted of offenses under chapter l09A (Sexual Abuse) of title 18 who have been convicted previously in federal 
or state court of aggravated sexual abuse, sexual abuse, or aggravated sexual contact. The section also directs the 
Sentencing Commission to implement this provision "by promulgating amendments, if appropriate, in the sentencing 
guidelines applicable to chapter l09A offenses." 

None of the Chapter Two sexual abuse guidelines currently provides for enhancement for repeat sex offenses. 
However, Chapter Four (Criminal History and Criminal Livelihood) does include a detennination of the seriousness 
of the defendant's criminal record based upon prior convictions (§4A1.1). Guideline 4B1.1 (Career Offender) also 
provides enhanced penalties for offenders who engage in a crime of violence or control/ed substance oj1ense, having 
been sentenced previously for two or more crimes of either type. Crimes of violence include sexual abuse offenses 
committed with violence or force or threat of force (§4B1.2( 1)). For cases in which a defendant is sentenced for 
a current sexual offense, has only one prior sexual offense, and no other prior crimes of violence or controlled 
substance offenses, the prior sexual offense is accounted for within the calculation of Criminal History Score. The 
Criminal History Score classifies prior convictions based upon type and length of prior sentence. Consequently, the 
sexual nature of the prior offense is not considered specifically although it may be related to the type and length of 
prior sentence. 

• 

Although, as noted above, the guidelines currently do not enhance specifically for one prior repeat sex crime, §4Al.3 
(Adequacy of Criminal History Category) generally povides that an upward departure may be considered "[ijf 
reliable infomlOtion indicates that the criminal history category does not reflect the seriousness of the defendant'S • 
past criminal conduct or the likelihood that the defendant will commit other crimes." The proposed amendment 
builds on §4A1.3 by specifically listing as a basis for upward departure the fact that the defendant has a prior 
sentence for conduct similar to the instant sexual offense. This approach implements the directive to the 
Commission.in a broader but more flexible fonn. 

§2A3.1. Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse 

... ... ... 

CommentcJl')!. 

... ... ... 

Awlicqtion Notes: 

... ... ... 

... ... ... 
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§2A3.2. Criminal Sexual Abuse of a Minor (Statutory Rape) or Attempt to Commit Such Acts 

• ... ... ... 

Commentary 

... ... >I< 

AIlPlication Notes: 

... ... ... 

... ... ... 

§2A3.3. Criminal Sexual Abuse of a Ward or Attempt to Commit Such Acts 

... ... ... 

Commentary 

... ... ... 

Application Note~: 

• ... ... ... 

... ... ... 

§2A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact 

... ... ... 

Commentary 

... ... ... 

Application Notes: 

... ... '" 

... ... ... 

§4A1.3. Adequacy of Criminal History Category 

• 7 



* * * 

* * * 

Additional Issue for Comment: The Commission invites comment on whether, as an altemative to the proposed 
amendment, it should amend the guidelines in Chapter Two, Part A, Subpart 3 (Criminal Sexual Abuse) to provide 
higher offense levels if the defendant has a prior conviction in federal or state court for aggravated sexual abuse, 
sexual abuse, or aggravated sexual contact, and, if so, how such a provision might best be drafted to account for the 
wide variations in offenses of conviction that may involve sllch underlying conduct. The Commission also invites 
comment on the appropriate amount of any such increase in offense levels. Note that in circumstances in which 
the defendant has two or more prior felony convictions of either a crime of violence (which includes forcible sex 
offenses) or a controlled substance offense, §4B1.1 (Career Offender) will provide a sentence at or near the statutory 
maximum for the current offense. 

• 

8. Synopsis of Proposed Amendment: Section 110512 of the Violent Crime Control and Law Enforcement Act 
of 1994 directs the Commission to "amend its sentencing guidelines to provide an appropriate enhancement of the 
punishment for a defendant convicted of a felony under chapter 25 (Counterfeiting and Forgery) of title 18, United 
States Code (sections 471-513), if the defendant used or carried a firearm (as defined in section 921(a)(3) of title 
18, United States Code) during and in relation to the felony." The vast majority of offenses in chapter 25 are 
covered by §§2B5.1 (Offenses Involving Counterfeit Bearer Obligations of the United States) and 2F1.1 (Fraud and • 
Deceit; Offenses Involving Altered or Counterfeit Instmments Other than Counterfeit Bearer Obligations of the United 
States). Neither §2B5.1 nor §2F 1.1 provides an adjustment for possession of a firearm during and in relation to a 
felony. Commission data suggest that the frequency of fireamt possession in such cases is very low. 

Two options are shown. Option 1 amends §§2B5.1 and 2FJ.1 to provide an adjustment for using or carrying a 
weapon in connection with the offense. Option 2 amends §§2B5.1 and 2F1.1 to recommend an upward departure 
in such circumstances. 

[Option 1: 

§2BS.l. Offenses Involving Counterfeit Bearer Obligations of the United States 

* * * 

(b) Specific Offense Characteristics 

* * * 

* * * 
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Commentary 

• * • 

Backw-ound: • • • 

§2Fl.l. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit Instruments Other than 
Counterfeit Bearer Obligations of the United States 

• • * 

(b) Specific Offense Characteristics 

• • * 

(4) 

* * * 

Commentary 

* • * 

Backw-ound: • • • 

• • .] 

[Option 2: 

§2BS.l. Offenses Involving Counterfeit Bearer Obligations of the United State~ 

• • * 

Commentary 

• * • 

.. . . 
§2Fl.l. Fraud and Deceit; Foreery; Offenses Involving Altered or Counterfeit Instruments Other than 
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Counterfeit Bearer Obli~ations of the United States 

'" '" '" 

Commentary 

'" '" '" 

AlJPlication Notes: 

'" '" '" 
... : ... :.::: ....... . 

. ::, :,,:, : ~. ,':' .. 

'" '" "'] 

Additional Issue for Comment: The Commission, at the request of the Department of Justice, invites comment 
on whether thefonn of any enhancement for a dangerous weapon should be that used in §2B3.1 (Robbery) or that 
used in Chapter Two, Part D (Offenses Involving Drugs). 

• 

9. Synopsis of Proposed Amendment: Section 60008 of the Violent Crime Control and Law Enforcement Act of 
1994 creates a new offense codified at 18 U.S.c. § 36 that makes it un/awful to fire a weapon into a group of two 
or more persons in furtherance of, or to escape detection of, a major drug offense with intent to intimidate, harass, 
injure, or maim, and in the course of such conduct cause grave risk to any human life or kill any person. A "major 
drug offense" is defined to mean a continuing criminal enterprise, 21 U.S.c. § 848(c), a drug distribution conspiracy • 
under 21 U.S.c. § 846 or § 963, or an offense involving large quantities of drugs that is punishable under 21 U.S.c. 
§ 841(b)(1)(A) or § 960(b)(1). 

Two options are shown. Option 1 references this offense to §2D1.1 ill the Statutory Index. Option 2, in addition, 
references the applicable Chapter Two, Part A, offenses. 

[Option 1: 

Appendix A (Statutory Index) 

>I< '" '" 

'" '" "'] 

[Option 2 

Appendix A (Statutory Index) 

'" '" '" 
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•• 

• 

* * *] 

Additional Issue for Comment: The Commission, at the request of the Department of Justice, invites comment 
as to whether there should be an enhancement under §2D1.1 for reckless endangennent by firing a weapon into a 
group of two or more persons in a circumstance set forth in section 60008 when no injury occurs. 

lO(A). Issue for Comment: Section 90101 of the Violent Crime Control a,1d Law Enforcement Act of 1994 
amends 18 U.S.c. § 1791 (Providing or Possessing Contraband in Prison) to provide four different maximum 
penalties depending on the type of controlled substance. The Commission invites comment on the appropriate 
treatment of offenses under 18 U.S.c. § 1791 involving dJUg trafficking in correctional facilities. Specifically, should 
the enhanced offense level in the cross reference in §2P1.2 (two levels plus the offense level from §2D1.1) be 
expanded to apply to all dJUg trafficking offenses under 18 U.S.c. § 17917 Should the minimum offense level of 
26 in this cross reference be applied to methamphetamine offenses to reflect that such offenses now have the same 
20-year statutory maximum penalty as the other controlled substance distribution offenses to which this cross 
reference applies? The Commission also invites comment on the appropriate offense levels under §2P 1.2 for offenses 
involving the simple possession of controlled substances that occur in co"ectional facilities. 

(B). Issue for Comment: Section 90103 of the Violent Crime and Law Enforcement Act of 1994 directs the 
Commission to amend the guidelines to provide an adequate enhancement for (1) an offense of simple possession 
of a controlled substance under 21 U.S.c. § 844 that occurs in a federal prison or detention facility, and (2) an 
offense under 21 U.S.c. § 841 that involves distributing a COli trolled substance in a federal prison or detention 
facility. The Commission invites comment as to the best methods of implementing this directive. With respect to 
distribution offenses, the Commission specifically invites comment as to whether such offenses should be referenced 
to §2D1.2, which provides enhanced penalties for controlled substance distribution offenses involving protected 
locations. With respect to simple possession offenses, the Commission specifically invites comment as to whether 
an enhancement of two levels would be an appropriate enhancement, or whether a higher or lower enhancement 
should be used. In addition, the Commission invites comment on how the offense levels for simple possession 
offenses in a co"ectional facility under §§2D2.1 and 2P1.2 might better be coordinated. 

11. Issue for Comment: Section 90102 of the Violent Crime Control and Law Enforcement Act of 1994 directs 
the Commission to amend the guidelines to provide "an appropriate enhancement" for a defendant convicted of 
violating 21 U.S.c. § 860. This statute prohibits dJUg trafficking in protected locations (~ near schools, 
playgrounds, video arcades). Guideline 2D1.2 currently contains an enhanced penalty for such offenses based on 
a congressional directive to the Commission in section 6454 of Public Law 100-690 (pertaining to drug offenses 
involving persons less than 18 years of age). The Commission seeks comment on whether the enhancement for these 
offenses in §2D1.2 is adequate to account for the directive set forth in section 90102 or, if the cu"ent enhancemellt 
is not adequate, how and to what extent §2D 1.2 should be amended to provide an appropriate enhancement. 

Additional Issue for Comment: The Commission, at the request of the Federal and Community Defenders, invites 
comment as to whether the guidelines should be amended to provide a lower base offense level if an offense is 
committed in a protected location selected by law enforcement or its agents. The Commission specifically invites 
comment on the fol/owing proposal. 

§2Dl.2. Drug Offenses Occurring Near Protected Locations or Involving Underage or Pregnant Individuals; 
Attempt or .Conspiracy 

11 



~---------------------------------------------------------------------------------------------------

(a) Base Offense Level (Apply the greatest): 

* * * 

(4) 

12. Synopsis of Proposed Amendment: Section Two of the Domestic Chemical Diversion Act of 1Y93 (Public 
Law 103~2()()) changes the designations of the listed chemicals from "listed precursor chemicals" and "listed essential 
chemicals" to "list I chemicals" and "/ist II chemicals," respectively. Guideline 2D1.l1 (Unlawfully Distributing, 
Importing, Exporting or Possessing a Listed Chemical; Attempt or Conspiracy) cu"ently refers to "listed precursor 
chemicals" and "Iisted essential chemicals." This amendment confonns §2D 1.11 to the new tenninology to avoid 
confusion. 

Section Two of the Act also adds pills containing ephedrine as a list I chemical. Ephedrine is a list I chemical 
under 21 U.S.c. § 802(34). Pills containing ephedrine previously were not covered by the statute and thus legally 
could be purchased "over the counter." Purchases of these pills were sometimes made in large quantities and the 
pills crushed and processed to extract the ephedrine (which could be used to make methamphetamine), Unlike 
ephedrine, which is purchased from a chemical company and is virtually 1()() percent pure, these tablets contain 
about 25 percent ephedrine. To avoid unwa"anted disparity, this amendment adds a note to §2D 1.11 providing that 
only the amount of actual ephedrine contained in the pill is to be used in detennining the offense level. 

Section Eight of the Act removes three chemicals from the listed chemicals controlled under the Controlled 
Substances Act and adds two chemicals. Two of the chemicals removed from the list are not cu"ent/y listed in 
§2D1.11 because the Commission was aware that they were e"oneously included in the statute (they are not used 
in the manufacture of any controlled substance). The third chemical removed from the list, d~/ysergic acid, was 
listed both as a listed chemical in §2D1.11 and as a control/ed substance in §2D1.1. To confonn §2D1.l1 to this 
change, the proposed amendment deletes all references to d-Iysergic acid. The two chemicals added as listed 
chemicals are benzaldehyde and nitroethane. Both of these chemicals are used to make methamphetamine. Base 
offense levels for listed chemicals in §2D 1.11 are detennined by their relationship to the most common control/ed 
substance they are used to manufacture. The proposed amendment adds these chemicals to the Chemical Quantity 
Table in §2D 1.11 based on infonnation provided by the Drug Enforcement Administration regarding their use in the 
production of methamphetamine. 

Several of the chemicals in the Chemica~ Quantity Table are used ill the same process to make a COli trolled 
substance, such as hydriodic acid and ephedrine as well the two chemicals added above. The cu"ellt note at the 
end of the Precursor Chemical Equivalency Table states "fiJn cases involving both hydriodic acid and ephedrille, 
calculate the offense level for each separately alld use the qualltity that results in the greatest offense level." The 
proposed amendment expands this note to cover other chemicals that may be used together, including the two 
chemicals added by the statute. 

§2Dl.ll. Unlawfully Distributing. Importing. Exporting or Possessing a Listed Chemical; Attempt or 
Conspiracy 

* * * 

(d) Chemical Quantity Table* 
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* * * 

• Listed Chemicals and Quantity Base Offense Level 

* * * 

(1) 

* * * 

200 G or more of D Lysergie Aeid; 

* * * 

* * * 

(2) 

* '" '" 

At least 6e G aHt less taM 200 G of D Lysergie-Aetd; 

• * * * 

Listed EsseHtial~Wfi!! Chemicals 

* '" '" 

(3) 

'" '" '" 

At least 20 G but less tBaH 60 G of D Lysergie Aeid; 

'" '" '" 

Listed EsscHtialrMU\U Chemicals 

'" '" '" 

(4) Listed Preeurser~'Wti:! Chemicals 

• 13 



* * * • 
At least 14 G bst less tHaa 2Q G sf D Lysergie Aeia; 

* * * 

l~j:1ilfi:.:::gjJ~Ht:Jeinil[jl~~rIKII[:[9r::mi~fmii.ni~ 

Li;;tee I;sseatial!?~;:!!! Chemicals 

* * * 

(5) 

* * * 

At least 8 G bst less thaR 14 G sf D Lys6rgie Aeia; 

* * * 

* * * 

Listea I;sseatiaIWU!:l.I Chemicals • * * * 

(6) 

* * * 

At least 2. G bst less thaa 8 G sf D Lysergie Aeia; 

* * :I< 

1t:::mlf.;:!"Ui::lwtj:.i:!!i~jl~I:::m.;j::I::~~~_i~~ 
Listed Bss8atial!n:;!! Chemicals 

* * * 

(7) 

* * * 

At least 1.6 G est less thaa 2. G sf D Lysergie Asia; • 14 



'" '" '" • 
* '" '" 

Listed EssentialEl~Nfi Chemicals 

'" '" '" 

(8) Listed PFeeHFsoFp'~~:~:~ Chemicals 
'" * * 

'" '" '" 

At-least 1.2 G b1:lt less than 1.6 G of D bysergie Aeid; 

* * '" 

Listed Essentialfilsf1i Chemicals 

• (9) 

'" 'I< '" 

Listed PreeHrsor~¥.~:! Chemical~ 

* * '" 

'" * * 

Less than 1.2 G of D bysergie Aeid; 

>I< '" '" 

.:igt(i::lt~JI: •• l:il 
Usted Bssential~W!1 Chemicals 

'" '" '" 

(A) If more than one Hsted .flreeHrsor ehemieal is in\'olved, Hse the PreeHFsor Chemieal EEJ:Hwaleney Table 
to determine the oeCeose level. 

• 15 



(B) If more than one listed essentiaij!§f:U chemical is involved, use the single listed essentiaIM§~l::g, chemical 
resulting in the greatest offense level. 

(C) If both listed flreel:lrsor§~l;l! and listed esseatialn~MU chemicals are involved, use the offense level 
determined under (A) or (B) above, whichever is greater. 

(D) The Pree\H'sor Chemieal EEtl:lwalesey Table flro'.~des a melHlS fur eomeiBiBg different listed preel:lfSOr 
ehemieals to oblata a siHgIe offe9£ie le~'el. In eases iw .. olWng ml:lltiple pree\H'sor ehemi~owrert eaeh 
to its ephedriae efll:livalesey from the table below, add the fll:laatities, aBEl apply the Chemieal Ql:Iastity 
Taele to obtam the applieable offenfiS level. 

PRECUR80RlUSmU CHEMICAL EQUIVALENCY TABLE 
~.:.;.;.:.:.;.;.:.;.;,;.:.:.:. 

* ... ... 

... ... ... 

1 gm of D Lysergie Aeid 100 gm of Ephedrine 

... ... ... 

... ... ... 

• "iiii;i~ii;r=:~~~ t:d oef~:::e~~!f!~~?~~!:!~~'~!:!~!~~~f~~! 
results in the greater offense level. 

Commentary 

* * .. 

Apglication Notes..: 

... >II ... 

4, Whee there are multiple IistctJp..-eeuFs8' ehemi€6ls, the qlUm##es eftill /istcdpre€Ur58rS lNe titJded tegefltH 
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• 

• 

• 

5. 

ffJf'puf'/H79es of tiefe",flhli'tg n~e hflge effiHlse le~'el~ e:«epf fl9 expl'e99ly .'Iefed (~ .¥8fe A Ie Ihe Chemietll 
~tMtily Table). This rej/eel5 Ihtll e.'tty el'le lisfed preeHl'gef' Iypietlily is Hseti in tl gi·.'evt Htfi>"Hjaetu,,;ng 
IN'6eess. P8f' SltiHlfJle, in the etlge 9} tM ejfeHse il'lw)lviftg 300 gNIH'Is 9}p;pe,,;tihtc and 800 gNlnlS 9} he,.~ 
eytlltitie, the pipef'idil'le is eeH'.'el'ted :e 61)() gNlHts 9} epheti";l,e tio'lti Ihe henry/ Eyenitie is eemVJ1'feti Ie 8{)(} 

gNifHS 9.Jf' ephetirifle, using the 1
QNJeUI'96' C!lemiea/ Equi,,.flleltej' Tahle, fe.y tl lettll 9} ]4()(} gNlms 9/ 

ephedf'iHe. Applybtg the Chemiefll QHflHtily Tahle Ie 1 #)() gNllflS (1." kil-egfflms) 9} ephedl'i/le i'esu/ts iH 
fl hatie effellse level 9} 2J . 

.... : 

Where there are multiple lisfed essentitll'fillil chemicals, all quantities of the same lisfed essel'ltitltt.ltii!l.i 
chemical are added togetller for purposes of detennining the base offense level. However, qualltitifis of 
different lisfed essentiai{Ii..K!J.l: chemicals are not aggregated (~Note B to the Chemical Quantity Table). 
Thus, where multiple li9ie;resselltiatlfi!!!l.t chemicals are involved in the offense, the base offense level is 
detennined by using the base offensinei'Jel for the single lisfeti esstJlltiaql$!:::l.~ chemical resulting in the 
greatest base offense level. For example, in the case of an offense involving seven kilograms of methyl ethyl 
ketone and eight kilograms of acetone, the base offense level for the methyl ethyl ketone is 12 and the base 
offense level for the acetone is 14; therefore, the base offense level is .l4. 

6. Where both lisfedp."'{leui'se .... fji.fA!: chemicals and li9leti-essentiatffil:1.J: chemicals are involved, use the greater 
of the base offense level fo;"the' listed precursor chemicals or iiie"'iisted esstJlltia#,~i,!::lt chemicals (see Note 
C to the Chemical Quantity Table). 

'" '" '" 

Bqckwound: Offenses covered by this guideline involve lisfeti preeH.-serli::~ chemicals and listed essel'ltia'~iAll 
chemicals. btitetlpN!€H~1i1lj4 chemicals are e1'itiea[ Ie Hie fe"'10tit9M!'6.w.B-aZ:nXfJ.#Wijmf#l'iWm~~ of a control/ed 
substallce and &1: become"p'iut of the final product. For example, epliedrl,;'e'reacts"wiiii"'oiij'er'chemicals to fonn 
methamphetamine. The amount of ephedrine directly affects the amount of methamphetamine produced. bistefi 
esseJtti(f~ll~:!1 chemicals are generally fft.~~::1, solvents, catalysts, and reagents, mlti tie net beeeme palf ef the 
finished pf'6tluel. 

* * * 
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§2D1.1. Unlawful Manufacturine. Imnortine. Exportine. or Traffickine (Inciudine Possession with Intent to 
Commit These Offenses); Attempt or Conspiracy • 

... ... ... 

14. D Iysel'gie lieit/; wMeh is get'lef'8Uy used Ie ",take LSD, is e!assified as a Seltetlu!e III ceflt."6Il-edsuhsteltee 
fl8 whieh ~D1.1 6ppo'ies} liHd as a USletip"'eeu;'ger fie l~oJiieh §2D1.11 RflPlies). WheJ'e lite tIe},eHtilHlt-is 
cf:Hwieleti Ulttle." 21 a.s.c. H 841(8)(1)(D) er 96lJ(h)(4) {;If liH 8jJe:ISC bH'eh'i:tg tilyscf'gic licit/; apply 
§2D1.1 e,. §2D1.ll, whiehc ... ef' l'e9utJs ill the grelile, effe:ISC Ie,'cl. ~ Applielitien Here 5 ill tltt! 
CiJlH:HelttiNy 18 §1B1.1 (Appo'icatie:1 Ji,Stf'fl;cti8lt3). JJlIteJ'e t,~e tlefe:ltlant is aeceUlIte,'?1e fer atl ejfeH3e 
ilt''8h'i}tg the Htlimtjaefflf'C {;If LSD, ~ AflfJUelitielt ,"lele 12 a86W! pCf'ttliHing 16 lite tiele"HinatieH {;If the 
seale ef the effc:lse. 

[Remaining notes are renumbered accordingly.] 

... ... ... 

13. Synopsis of Proposed Amendment: Section Three of the Domestic Chemical Diversion Act of 1993 (Public 
Law 103-2(0) broadens the prohibition in 21 U.S.c. § 843(a) to cover possessing, manufacturil''1g, distributing, 
exporting, or importing three-neck round-bottom flasks, tableting machines, encapsulating machines, or gelatin 
capsules having reasonable cause to believe they will be used to manufacture a controlled substance. Guideline 
2D1.12 (Unlawful Possession, Manufacture, Distribution, or Importation of Prohibited Flask or Equipment,' Attempt 
or Conspiracy) applies to this conduct. Consistent with the treatment of similar conduct under §§2D1.11(b)(2) and 
2D1.13(b)(2), this amendment revises §2D1.12 to provide a three-level reduction in the offense level for cases in 
which the defendant had reasonable cause to believe, but not actual knowledge or belief, that the equipment was • 
to be used to manufacture a controlled substance. 

§2D1.12. Unlawful Possession. Manufacture. Distribution. or Importation of Prohibited Flask or 
Equipment; Attempt or Conspiracy 

... ... ... 

14. Synopsis of Proposed Amendment: Tllis is a three-part amendment. First, the amendment adds an additional 
subsection to §3A1.1 to implement the directive contained in Section 280003 of the Violent Crime Control and Law 
Enforcement Act of 1994. Second, the amendment consolidates §§2H1.1, 2H1.3, 2H1.4, and 2H1.5, and adjusts 
the offense levels in these guidelines to hannonize them with each other, better reflect the seriousness of the 
underlying conduc~ and reflect the revision of §3A1.1. Third, the amendment references violations of 18 U.S.c. § 
248 (the Freedom of Access to Clinic Entrances Act of 1994, Public Law 103-259) to the consolidated guideline . 
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• 

• 

Section 280003 of the Violent Crime Control and Law Enforcement Act of 1994 directs the Commission to provide 
a minimum enhancement of three levels for offenses that the finder of fact at trial detennines are hate crimes. This 
directive also instructs the Commission to ensure that there is reasonable consistency with other guidelines and that 
duplicative punishments for the same offense are avoided. The Freedom of Access to Clinic Entrances Act of 1994 
makes it a crime to imerfere with access to reproductive services or to interfere with cenain religious activities. 

Since their inception, the guidelines have provided enhanced penalties for offenses involving individual rights (hate 
crimes or other offenses committed under color of law). These enhanced penalties ref/ect that, in such offenses, the 
hann includes both the underlying criminal conduct and an added civil rights component. Under the current civil 
rights offense guide/ines, there is a two-level enhancement for hate crimes committed by u person other than a public 
official. There is a six-level enhancement for all offenses committed under color of law, including both hate and 
non-hate crimes. 

TIle existing civil rights offense guidelines provide alternative base offense levels: (1) the offense level applicable to 
the underlying offense plus the additional levels for the civil rights component,' and (2) a minimum or "default" 
offense level. The enhanced offense levels for civil rights offenses do not apply to hate crimes prosecuted under other 
statutes. Official misconduct offenses (offenses committed under color of law) prosecuted under other statutes 
generally receive an enhanced penalty of two levels under §3B1.3 (Abuse of Position of Special Trust) rather than 
the six levels applicable under the civil rights offense guidelines. 

The congressional directive in section 280003 requires that the three-level hate crimes enhancement apply where "the 
finder of fact at trial detemlines beyond a reasonable doubt" that the offense of conviction was a hate crime. The 
proposed amendment makes the enhancement applicable if either the finder of fact at trial or, in the case of a guilty 
or nolo contendere plea, the coun at sentencing" detennines that the offense was a hate crime. By broadening the 
applicability of the congressionally mandated enhancement, the Commission will avoid unwarranted sentencillg 
disparity based on the mode of convictioll. V,e Commissioll's authority, pursuallt to 28 U.S.C. § 994, penn its such 
a broadenillg of the ellhallcement. 

The addition of a generally applicable Chapter Three hate crimes ellhancement requires amendment of the civil rights 
offense guidelilles to avoid duplicative pUllishmellts. III additioll, to funher the Commission's goal of simplifyillg 
the operation of the guidelines, the proposed amelldmellt consolidates the four currellt civil rights offellse guidelilles 
ill to olle guideline. 

Proposed §2H1.1 provides alternative offense levels using the greatest of the following: (1) the base offense level for 
the underlying offense,' (2) level 10, for offenses involvillg the use or threatened use of force or the actual or 
threatened destruction of property,' or (3) level ~ otherwise. III addition, two options for setting the default offellse 
level for COliS piracies involving individual rights are shown. One option sets a default level of 12 for offenses 
illvolving two or more panicipants. This OptiOIl is two levels higher thall the default offense level for substantive 
offenses involving force or the threat of force and six levels higher than the default offense level for substantive 
offenses not involving force or the threat of force. A second option sets the default offense level of 10, which is 
consistent with the defaUlt offense level for substantive civil rights offenses involving force or the threat of force and 
four levels hil-fher than the offense level for substantive civil rights offenses not involving force or the threat of force. 

Proposed §2H1.1, working together with the proposed §3A1.1, provides enhanced penalties for civil rights offenses. 
For hate crimes committed by persons who are not publi!: officials, the enhancement is three levels under proposed 
§3A1.1, one level greater than under the current guidelines. UIIlike the cutTent guidelines, however, the proposed 
guideline differentiates betweell hate crimes and non-hate crimes committed under color of law, punishing hale 
crimes committed by public officials more severely than lIOn-hate crimes. Proposed §2H1.1 provides an 
enhancement for 1I01l-hate crimes committed under color of law of either two, three, or four levels above the offense 
level for the underlying offense. A two-level enhancement would be consistent with the generally applicable 
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I enhancement under §3BJ.3 (Abuse of Position of Special Trost). A three- or four-level enhancement would be 
higher than the generally applicable enhancement under §3BJ.3 and arguably would reflect the greater ham! done 
by those in positions of authority when the haM involves violations of individual rights. Because of the additional 
three-level hate crime enhancement under §3AJ.l, the proposed amendment would provide a combined enhancement 
for hate crimes committed by public officials of five, six, or seven levels. 

The clinic access law, like the other criminal civil rights statutes, criminalizes a broad array of conduct, from non
violent obstroction of the entrance to a clinic tc m:-:rder. The proposed amendment treats these violations in the 
same way as other offenses involving individual rights. 

Two options are shown. Option 1 sets folth an amendment consistent with the preceding discussion. All alternative 
to this proposed amendment, published at the request of the Deparlment of Justice, is set folth !IS Option 2. 

[Option 1: 

§~Al.li Vulnemble Vietim 

If the eeCeadant kaew or should have kao'i'lfi that a ¥ietim of the of Cease ' ... 'as llallsllally 
'AIlaerable sao to age, flhysieal or meatal eoaGitioa, or that a 'Aetim was othef\ .. ~se partiemarly 
saseeptiele to the erimiaal eOaGllet, iaerease ey 1 le'lols. 

J4t!glieati61t Mires.' 

1. 
acti','it)' hy b'te tk/c>'I(:iaJII. Tile adj~3tment 'WJ~ki «pply, fa" t!*Bmple, i.'1 a fra~d eaae whe.we tlte def,cHdmtt 
fltflf'keted ell im:ffeetil'e Cimee,y c~re e;< in tl 1'6hhe". IWle,we the tkfemifRlt .geleeted a !umdieepped ·,'ietilf'. 
Btlt it W6Hld net «pp,>' ilt a ease whcre the de}'e>'ltitmt se!djffludulefft secul'ities by ,.,.,aillt! the geHtN'tll p~hlie 
flI,d elte 6f the ';ietims happened te he senile. Similal'ly, /8, eEfll'llple, a Bank lelle, is net an tm~sually 
VN!1te:wble )'iCtilH selely By )'il'fHe ef the telle,"s pesititHt in a bll/lit. 

2. De net 6pply this tHif~Stl'lte1lt if the ejfense gttitleline specifieatly illeel"pefflks this {tie16f. F'ef' eWlI'Ilj1le, 
I. ,I. ££ '.J ,. '.J I t' I t' I. ". I. • '.J I' I I.J 

..... C7e me eneJlse gtllmMHe Pfevtue9 en e1Ma,"ICement JVJ{, bie age e;, InC \lick,.,." thIS gttlatMne Melt .... }'jet 
be applied unless the ~Iieti"" ~WlS ttllUSl:laUy ~ll:llnefflhk fa' f'CaaBnS I:lI'lf'Cieteti te age. 
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PART H • OFFENSES INVOLVING INDMDUAL RIGHTS 

1. CML RIGHTS 

This SHbp6f't ee ... elS ,,.ie/aliens efeMI ,,;g,ltts statutes that typieal/ypel1ali=c eemJHet blyei~';,tg death e, bBtiHy 
injuf'J 1'H6I'e se."efely tNlIIt disCf'imil1at61}' e' intimitiali.'tg eeHdHet net ;'''''8b'i~tg {melt injHty. 

The edtJili6>'1 ef li~ lew:ls 16 the ef.f.-,¥Ise lew!1 applicable te #ie HmJalybtg e/ftNue ilt this SHbp6l't rejkef!J 
lite faet lItat lite hamt iH' .. eF.'ed beth t.'1e tmdef'lying eenmtet ami aeth~iy intended Ie t#ep,,;ve 61 pel'se>t ef his eh'i/ 
f'igltta. All fNitJeti petlally i3 impesed 611 (lit ejftNl6e.' whe IYa8 a public fJjfieial at t~le time ef the ejftmsc Ie l't'fleel 
lite likely titPHage 16 publie eenjitienee in #ic i.'lfegRiy and faimess efge~'t!f'Hment, (md the (Jdtif:d likely }8ree Bllitt' 
tltf'e6t beeause ef the effieial'.v i.'n'8ll'Cmenf.-

§:.JH1.1o CaR5vimev ta InteFfe!'e "'~th Ch'iI Riehtsl Caine in I>ise;uise ia I)eDFh'e af Rlehts 

(8) ~Qse Offease Level (Apply the greater): 

H(l+~ -",*1~ 
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(2) 1 fllHs the offease level aflfllieable to aoy Hoserl;riBg offeBse. 

(b) Sfleelfie Offeose Charaeteristie 

(1) If the sefeosaat was a flaelie offieial at the time of the oft:ease, merease by 4 l~ 

Slatut&y Pl'tnisi81i: 18 US.c. § 241. 

1. , , J ' ., ," "J 9-

tlttilt tilt 6ffense .lIiat is i~self e8.oe.we.,ti untie,. ClI6lj1tel TW6, PtNt H, Subpfil't 1, 2; tJ,. 4. F8,. &£6HtfI1-e, in llie 
e6fJe 8/ a e81tSp'i"aey t8 II'fte1'j'e1'e With a pef'S81i'S eivil-f'igltls f6l ... i81-ati81i 6/ 18 US. c. .f 241) that iH~'8Iw!ti 
tilt ~~¥lteti ..assault (the Hse 8/ J~l'ee1 t8 tle1fy eel't6ilt lfghts 8" benefits iii Jiti'fheNHlee 6/ tiiseJ'im;ltat;81i 
fa ~'18.-atl811 8;, 18 US.c. § 245), h'ie HJtdellyblg 6/ftnse ;"1 1'eSpeet t8 88th the }';8i-ati81t 6~ 18 US.c. § 241 
(t8 which §2Hl.1 tlpplies) anti h'ie ~'i8lati8}1 8/ 18 US. C. § 245 (t8 which §2H1.3 tlfIPlies) 1~f4lti be the 
eggt¥l}¥lteti assaull . 

.. "fn emailt eases, the e8f4ltt 8f whieh the tie/entiellt is e81t}';eteti '"tl)' set /81flt e8lt6uet lliat e(')ftstitutes ffl81'e 
tlt6It 8ne Hlttieflyiltg 8jfel'fs-e ~ tW8 iltslaltces 6/ assaHit, 8,. (')fte iltstanee e/ assault tiltti mle iltslaltee 6/ 
tNS6n). In .SHe-it c~es, ~tel'ltline h'ie 8jfeJlse lew!l J~~ the Hntiellyi.'lg 8jfeltse by ll'eating eae-lt HnderlyiJtg 
8jfens-e as if e8nlameti m a septlfflte emint ef C8Il'I'iCti81t. T8 tieteI"f'Hine Iyhieh e/ h~e altefflati','e base 
8jfelts-e levels (~ §2H1.1(a) (1) 8" (a)(2» ."eSt/tls in the ~(ite:' 8jfe.'ue te~'Cl, tlPPIy Chtlptel Th1'ee, PaM 
A, B, C, altti D t8 eaelt a.'te""(iti~'C base 8jfe.'ue le· .. e!. Uge wlttchew:,. l'CSH!l!i iJI bite ~ate:' 6ffoHise le'o'Ch 
liJttImple: The tiefelttltutt is e8m';eteti 8,,< olie e8H.'lt 8j< c(')ftspil'tltry t8 "';81-ate eM? "8'ltts that iliclHdeti in'8 

lew:l12 Hlttierlying 6j'fe1'fs-eS (&;,< a type "8t gfflupeti tegeth~ Ultde, Ch6lj1te:' Thl'ee, .~ D). NoB fltJjHSHHCl'ft 
frtJm Clt6lj1te:' Thl'ee, PfNts A, B, iN C applies. The base 8jfense le.'C1 JV8ffl §2H1.1{fl) (1) is 15. The 8f{ense 
lev-e!fm eeeIt HHtierlying 8ffettsejrem §2H1.1(a)(2) is 14 (2 I 12). Ultt1e.· Chapte:' Th."Ce, .l2fil't D (,\lulJiple 
C8Nltts), the tH'8 /e~'CI14 Hntie;</ying 6f/eltSC!i ."CSHlJ ilt fl e8fflbilteti efJeltse 'enel 8~ 16 This 8(feltse 'C''C' • 'J • r 'f. 'J • ; • 

ffl g;eaiel' thalt the altemati','e base &f/eHse lev'el 8f 15 HlttJeir §2Hl.1fa)(1). ThCIV:f8f'C, the eflge is li'ealeti 
~ if ~C>'€ I~C>'€ lil'8 e8~ltts, one J~' eae-lt Hlttie.~i.·tg 8jfeltse, witlt a 8flge BjfeItse /eYe: tmde,. §2lf1.1(fl)(2) 
8j 14;8>' cae.It Hnderlylltg 8f/eltse. 
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• 2. D •• er ffttst e' Use . §JB13 (Abuse e!dJSlt161i ;, . ~ll(b) (1) is applied; tJ.e tlet flfJP/y . I. fltiil:tslmettt 11'1 §2 . 

uq, ..... e , A • , .... aIk . IS'.", . , .,~. one "'- ? ofSPCCIfF -.. . . .•.... ...,. .. , _. ",h"i"'g _ ':"te" 'eol,.,,,, 
,. j·I#.Ii",mg .... "1} IJy ,. • ...... , .uthe __ Oj;" ~ 

~Feat of FOFee o. §~Ind, Use of FeFee 81; , 

to Religious Real PF9f!eFt,) 

(a) !.. •. ItA Rl3ly the greatest): BB5e Offeose ccve (i"r 

(1) 19, if 00 iBjury oeeurreEl; or 

(2) if' . ai?' oeearreEl; or 

IS, - 1Rj- ..... UBde<iyHog .1Ie., •. 
ffv se lelfel appheable to ~ (3) ~ 1311:1S the 0 eo 

(9) 8~.cifie Olfoose a. .. ae ... i,tie . f 110 •• lIease, in ....... by 
ablie oCHeial at the time 0 (1) If the aefeedaot was Ii 13 

4 levels. 

• SffimteO' p,.(=nifii!ttls: 
A (SlafH~ lHti&). 

. '.a-. £emme,/tUN d" 

" Ls) ~4ppeHui* !i.e- ad4i1ieltalsffitltle'YpM~'iSlenr, • 18 U,S.c. §§ 245, 247; 42 U.S.c. § 3631. ~ 4 • 

'Iffil')' t6 §2H1.1. 
f.t!/!:lietllion Nete9;! . f£." ,'p defined hi #Ie £emmev ~ 

-17__ A -.b.'I'W tJrjlMse " ~ 
q ... ~,. "'ijllfflaeny. 0 , • '.' ... os 

"2 p;",thc .ge. .. ",,'e! - ' . • IIj'tC th,"£tltemng bedily MJU" 
• . ., ," e- 'lpe1'l,umevll 8> I • , •• ," "se1'ieu9 bedi/y IJIjUI'}, :. ) 

1. 

2. 

3. 1 tltfustmtmt i:1 §2l{1.3( 

JJQlel'e hie /. ') . .. I 'ed t~e #ll'etlt 
ofSfl«/8ll»o/.·· , . '" 'ine IW. .... thc .n<-, ... "".. ... " US C § 3631, Clpply lrll9 glIH}. r ., lien er 42 ... T tl.e eage e'J tl ~'ie.8 'J g'Hn t: 

.. It ... • (i'l'N'l/"3'= , • 1 t 1"1 6 
'" .... of [<wee. Oth",W5e,i'P'J . . " •• ' .. """"'" of ,i";. ~" • 

' . - 'de tCrJe."IJ;/ fJMteetit9H J v 7' f£ ' 'eye: in §2Hl.3fti) •. ,. Ilf',de", f""W. '. ,'!'h, bose _,s< , , ._ 

4. 

(a) 
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(1) 10; or 

li fllHs the aeCease leriel aflpIieable to aRj' HBaerlyffig offense. 

1. 

~. De Itet sptJly lite atijusllttent fr'eHt §3B1.3 (Abuse e} .%sitielt 8f HHst e.' Uge 8} Special Ski!!). 

&ieJerMUIltJ.· This ,,"emu,," tM" 6} imp";se}fHteHt 6uthe";:eti by 18 U.S. C. § ~ 4~ is 61le yetii' if Ite betii/y iHju'Y 
l¥!9Hll5~ left yefIIfJ if betii/y ilijuI'J .wesults, anti lile imp";semuent if ticat.l, l'eSu.'ls. A base e(feltse le~'eJ 8 t l{} is 
]NCs~be~ at f2H1. 4(6) (1) ?~'''itiing a guiticline sente~lee )fe6.' the elte yea, statute", ""ari""UHt ja., e;;es net 
1'eStilI~ng lit ~th e: .be.tilly IHJU", heeause e} tlie eempeNblg publie hl/erost ; •. , tietel'f'i.'fg anti atictptate/y pu:,isIJing 
th~ wIle we/ate eWil.,tghts untie.' eele., 8}~H'. The Cemmiss;en inteH6s te .wee6l'lh'Henti b~at #,is 61le yea, statute", 
l'ftllW'"UH. pe~ally be IItCl'Casee. An aitefflatH'e base ejfe .. ,se level is ptnitieti at §-2,Tfl. 4(a) (2). The & le ... e! ilttN'ease 
Hittic'SHbseetieH (a)(2) .nefleets b~e ~ le~'el i.'leNiase that is sptJlieti te ethe.· ejfe:ISes ee~ti blthis .%1'tplus a 4le...al 
~HCI'CfiSe ja, the oo,,"lflissielt e} the ejfeHse /:tntlei' actual e,pu1'pel'feti lega.' aHthenty. This 4 {e'lel ineNiase is inhCNii'lt 
lit tlte base 8jfeftse le,.'el e} 1{} untie, subseetien (a)(l). 

• 

&titetteeHteHt. undefo §3Bl.3 (Abuse ej.%fiitien 8} Hust e, Use 8} Speeial Skill) is iHsptJ''"6pnate beea/:tse 
t~ base ejfeItse !twel In §2H1. 4fa) N:fleets #tat the 6buse e./"6etual e.' pUrpe1'feti legal aulltenty is ;",he.went in lite • 
tJ1'8'fse. 

§~Hl.e, Othep DeBFivatisns sf Rights OF Benefits in FuFtheFanee sf DiseFiminatisn 

(a) Base OffeBse Le','el 0A.pply the g£eater): 

(1) 6; or 

(2) 2 flll:is the offease le~!el aflfllieable to Ml:y HBserlyiBg offease. 

(9) Sfleeme OffeBSe Charaeteristie 

(1) If the sefeBsaat was a fJl:iblie offieial at the time of the oefease, lBerease ay 4 16~!els. 

AJ!1!tieatielt l1J8Ie9: 

1. 

~. 

"~plNS the ejfClf9C le~'el aptJlieahle Ie etty u;ltici'lyillg effe:lse" is •• eti in lite CemH,eltttHY te §ml.l. 

W/tCl'e the atijff9t1'ltent hI §2H1.5(b)(1) ;s applietl, ti8 net apply §3Bl.3 ~4hHge e}.%sUien ef Th~st e." Use 
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ef Speeitll Skillj . 

Beekf:'6l:tlttL' lli6l8lie"s 9} the st6ltltes elnered by tltis pf'c)';isiBIt de Itet Iteeessa";/y ili';eIW? the liSe e} fef'ee 8' 

eh .. "e6Ieltiltg e8liduet 81' 'I';8[6Ii811S eypft8lie affteia19. Aee8ftiiligly, the mi.'limum 863e ejfe>'t!ie kid (level e) pl'fJ;';ded 
is l8wel' #tali th6e e{ #te atka guidelines in this 3Ubptl~. 

{;II:i:i:iii:i:iili:~.ijQft4:isU*if:\;I~pp,l~::tli\&~~it).~ 

~tl\:\t\:\\\\\:\\~\:\:tijiM~g~Iii.JI~Uf:rRigg;:§f{ig~~:i:O!~mms:l~OOit~R!s::li::;ijgf!\MgglB.j:p!tiijl~ 

!i)::::::::::::::::tf§,i::\f#'iiBiiJ 

t(*l:::::l:::I:::::\:!j;\\\af::~~IQ!fgil:~lg!l~:::e:::lj::mg!:\lI!B§pin~~:::§~ 

~*)I:\:\:!\:\I:f\I}I9JA_~l 

m):1111t:\::\$,m~\:m!f..:\:fmiii@'EB 

I.f.fii!If.&'Wgi.~i:::::I~::1*~ili::f,j::~*~::\\**gi:::~t4m!.t::g@'~i}g*?li:g1~lit,QR!i::!;gH1i~jl:::~:::~~t~I 

.. l.i.it 
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[Option 2: 

§2H1.1. Conspiracy to Interfere with Civil Rights; Going in Disguise to Deprive of Rights 

>I< * * 

(b) Specific Offense Characteristic 

* * * 

* * * 

§2Hl.3. Use of Force or Threat of Force to Deny Benefits or Rights in Furtherance of Discrimination; Damage • 
to Religious Real Property 

(a) Base Offense Level (Apply the greatest): 

(1) 

(2) 

(3) 

lQUtl~ if no injury occurred; or : ... :.:.:.:.: ..... : 

tSt!m~ if injury occurred; or 

~ti): plus the offense level applicable to any underlying offense. 

* * * 

CHAPTER THREE - ADJUSTMENTS 

PART A - VICTIM-RELATED ADJUSTMENTS 

'" * * 
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Additional Issue for Comment: If Option 2 is adopted, the Commission seeks comment on how it should 
implement the penalty provisions of the Freedom of Access to Clinic Entrances Act of 1994.J 

15. Synopsis of Proposed Amendment: Section 110102 of the Violent Crime Control and Law Enforcement Act 
of 1994 amends 18 U.S.c. § 922 to add subsection (v), making it unlawful to manufacture, transfer, or possess 
''semiautomatic assault weapons." Previously, only importation and possession (pursuant to 18 U.S.c. § 92S(d)(3)) 
and assembly of imported parts (pursuant to 18 U.S.c. § 922(r)) of semiautomatic assault rifles and shotguns (but 
not pistols) were prohibited. Section 110102 also increases the penalty for using or canying a semiautomatic assault 
weapon "during and in relation to any crime of violence or dJUg trafficking crime" to a fIXed, mandatory consecutive 
term of 10 years or, in the case of a second or subsequent conviction, 20 years. TIle term "semiautomatic assault 
weapon" is defined at new 18 U.S.c. § 921(a)(30). 

Guideline 2K2.1 covers other firearm offenses involving semiautomatic assault weapons. For example, the base 
offense level for possession of an unlawfully imported semiautomatic assault weapon is level 12. Additional 
adjustments may apply alld an upward departure is recommended if the offense involved multiple military-style 
assault rifles. 

Appendix A (Statutory Index) 

* * * 

* * * 

Additional Issue for Comment: At the request of the Department of Justice, the Commission invites comment as 
to whether there should be an enhanced offense level under §2K2.1 for a conviction under 18 U.S.c. § 922(v). 
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16. Synopsis of Proposed Amendment: Section 110201 of the Violent Crime Control and Law Enforcement Act 
of 1994 adds a new provision at 18 U.S.c. § 922(x) making it unlawful, with some exceptions, to sell or transfer a 
handgun, or ammunition that is suitable for use only in a handgun, to a juvenile. The provision also prohibits, with 
some exceptions, a juvenile from possessing a handgun or ammunition. A juvenile is defined as a person who is 
less than eighteen years of age. The maximum imprisonment penalty for a person who violates this section is one 
year. However, if an adult defendant transfers a handgun or ammunition to a juvenile "knowing or havillg 
reasonable cause to know that the juvenile intended to carry or otherwise possess or discharge or otherwise use the 
handgun or ammunition in the commission of a crime of violence, " the maximum authorized tenn of imprisonment 
is ten years. 

In addition, section 110401 of the Violent Crime Control and Law Enforcement Act of 1994 amends 18 U.S.c. 
§ 922(d) to make it unlawful to sell or otherwise dispose of any fireann or ammunition to any person, knowing or 
having reasonable grounds to believe that such person "is subject to a court order that restrains such person from 
harassing, stalking, or threatening an intimate partner of such person or child of such intimate partner or person, 
or engaging in other conduct that would place an intimate partner in reasonable fear of bodily injury to the partner 
or child." This section also amends 18 U.S.c. § 922(g) to make it unlawful for a person who is subject to such a 
court order to possess or receive any fireann or ammunition in or affecting commerce. 

• 

Guideline IB1.12 provides that the guidelines do not apply to a juvenile sentenced under the Juvenile Delinquency 
Ac~ 18 U.S.c. §§ 5031-5042. Guideline 2K2.1 typically applies a base offense level of 6 to a misdemeanor offense 
or to a felony recordkeeping offense. Guideline 2K2.1 provides a base offense level of 12 for the transfer of a fireann 
by a licensed dealer to a juvenile or to a person prohibited under 18 U.S.c. § 922(g) from possessing a fireann. The 
section also provides a base offense level of 14 for possession of a fireann by a prohibited person and increases the 
base offense level depending on the prior criminal history of the defendant. A specific offense characteristic may 
apply in the case of multiple fireanns. A defendant who transfers a fireann knowing or having reason to believe that 
it may be used in connection with another felony offense is subject to the greater of a four-level adjustment with a • 
minimum offense level of 18, or a cross reference to the guideline for the other offense. 

The proposed amendment adds a person under the court order described in section 110401 to the definition of a 
''prohibited person." In addition, three amendment options are shown regarding the offense level for transfer of a 
fireann to a juvenile. Option 1 would result in a base offense level of 6,' Option 2 would result in a base offense 
level of 12,' Option 3, published at the request of the Department of Justice, would result in a base offense level of 
14 if the defendant transferred a fireann to an underage person or to another prohibited person. Such a defendant 
currently would receive a base offense level of 12 under §2K2.1. 

[Option 1: 

§2K2.1. Unlawful Receipt. Possession. or Transportation of Firearms or Ammunition; Prohibited Transactions 
Involving Firearms or Ammunition 

(a) Base Offense Level (Apply the Greatest): 

.. .. .. 

(8) 6, if the defendant is convicted under 18 U.S.C. § 922(c), (e), (t), ef (m)~ilPSli[(').. 

.. * .. 

Commentary 
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* * * 

Application Notes: 

* * * 

6. ''Prohibited person," as used in subsections (a)(4)(B) and (a)(6), means anyone who: (i) is under 
indictment for, or has been convicted of, a "crime punishable by imprisonment for more than one year, " 
as defined by 18 U.S.c. § 921(a)(20),' (ii) is a fugitive from justice,' (iii) is an unlawful user of, or is 
addicted to, any controlled substance,' (iv has been adjudicated as a mental defective or involuntarily 
committed to a mental institution; an alien, is in the United States 

. :.:.::,::::',-:.,:\:':.:"', 

Appendix A (Statutory Index) 

18 U.S.C. § 922(r) 2K2.1 

J,i:I~!mi~:::I:::.\"::::::::::::::::::::::::::::::~JIj~ 

[Option 2: 

>I< * * 

,.. * *] 

§2K2.1. Unlawful Receipt. Possession. or Transportation of Firearms or Ammunition; Prohibited Transactions 
Involvine Firearms or Ammunition 

* * * 

Commentary 

* * * 

AlWlication Notes: 

* * * 

6. ''Prohibited person," as used in subsections (a)(4)(B) and (a)(6), means anyone who: (i) is under 
indictment for, or has been convicted of, a "crime punishable by imprisonment for more than one year, " 
as defined by 18 U.S.c. § 921(a)(20),' (ii) is a fugitive from justice; (iii) is an ulllawful user of, or is 
addicted to, any controlled substance,' (iv has been adjudicated as a mental defective or involulltarily 
committed to a mental ill the Ullited States 

* * .. 

Appendix A (Statutory Index) 

* * * 
18 U.S.C. § 922(r) 2K2.1 

li::li~I~:;I:::.\*l::jl::::::t:::::;::::1iJlj~ 
* * *] 
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[Option 3: 

::UO.1. Unlawful Receipt. Possession. or Transportation of Firearms or Ammunition; Prohibited Transactions 
Involvine Firearms or Ammunition 

(a) Base Offense Level (Apply the Greatest): 

* * * 

(6) 

* * * 

Commentary 

* * * 

Application Notes: 

6. 

* * * 

''Prohibited person," as used in subsections (a) (4) (B) and (a)(6), means anyone who: (i) is under 
indictment for, or has been convicted of, a "crime punishable by imprisonment for more thall one year, " 
as defined by 18 U.s,c. § 921(a)(20); (ii) is a fugitive from justice; (iii) is an unlawful user of, or is 
addicted to, any controlled substance; (iv has been adjudicated as a mental defective or involulltarily 
committed to a mental institution,' an alien, is in the United States 

Appendix A (Statutory Index) 
* * >Ie 

* * >Ie] 

17. Issue for Comment: Section 110501 of the Violent Crime Control and Law Enforceme1lt Act of 1994 directs 
the Commissioll to provide an appropriate enhancement for a crime of violence or dJUg trafficking crime if a 
semiautomatic ftreann is involved. The Commission requests comment on the most appropn'ate way to implement 
this directive. Infonnation available to the Commission indicates that 50 to 70 percent of offenses involving a 
ftreann involve a semiautomatic fireann; thus, offellses illvolving semiautomatic fireanns represent the typical or 
''heartland'' cases. Specifically, the Commission requests comment on how the offense level for an offense illvolving 
a semiautomatic fireann should be modified to address the directive. The Commissioll also requests comment on 
whether such an increase should apply to all semiautomatic ftreanns or whether the Commission should focus this 
enhancement on ftreanns that have characteristics that make them more dangerous than other fireamls (~ 
semiautomaticftreanns with a large magazine capacity), In addition, the Commission requests comment on whether 
any such enhancement should apply only to cn'mes of violence and dJUg trafficking offenses as specified in the 

30 

• 

• 

• 



• 

• 

• 

directive or whether it should apply to other offenses such as fireanns offenses covered by §2K2.1 or to all offenses . 

18. Issue for Comment: Section 110502 of the Violent Crime Control and Law Enforcement Act of 1994 directs 
the Commission to "appropriately enhance penalties for cases in which a defendant convicted under 18 U.S.c. 
§ 844(h) has previously been convicted under that section." Section 320106 revises the previous [IXed, mandatory 
consecutive 5-year penalty for a first offense under 18 U.S.c. § 844(h) to provide a range of 5 to 15 years, and 
changes the previous fixed, mandatory consecutive penalty for a second offense from 10 years to a range of 10 to 
25 years. The Commission requests comment as to how §2K2.4 can be amended appropriately to address this 
directive and statutory change. Possible approaches might include: (1) an amendment to §2K2.4 to increase the 
sentence by a specific amount if the defendant previously has been convicted under 18 U.S.c. § 844(h); (2) 
application under §2K2.4 of the minimum tenn of imprisonment required by statute, with a departure recommended 
when this sentence, combined with the sentence for the underlying offense, does not provide adequate punishment; 
01' (3) an amendment to §2K2.4 to reference the underlying offense plus an appropriate enhancement for the weapon 
or explosive, and a provision for apporlioning the sentence imposed to avoid double counting. 

19. I~sue for Comment: Section 110513 of the Violent Crime Control and Law Enforcement Act of 1994 directs 
the Commission to "appropriately enhance" penalties (1) for cases in which a defendant convicted under 18 U.S.c. 
§ 922(g) has one prior conviction for a violent felony (as defined in 18 U.S.c. § 924(e)(2)(B)) or a serious drug 
offense (as defined in 18 U.S.c. § 924(e)(2)(A)); and (2) for cases in which a defendant has two such prior 
convictions. The statutory maximum for the offense remains at ten years. 

Guideline 2K2.1 covers violations of 18 U.S.C. § 922(g). Alternative base offense level apply depending on the 
number of prior convictions of one or more "crimers] of violence" or "controlled substance offensers]." For example, 
a defendant with one such prior conviction would receive a base offense level of at least 20. A defendant with two 
or more such prior convictions would receive a base offense level of at least 24. In addition, a four-level 
enhancement or a cross reference may apply if the weapon was to be used in another felony. Other enhancements 
may apply depending on the type and number of weapons, and whether the weapon was stolen. 

The Commission's definitions of "crime of violence" and "controlled substance offense" are similar but not identical 
to those referenced in the directive. Guideline 2K2.1 draws its definition of "crime of violence" from 18 U.s.c. 
§ 924( e) with a minor modification. Whereas the section 924( e) definition of ''violent fel01lY" i1lcludes any burglary, 
includi1lg a burglary of an abandoned commercial bui/ding, Taylor v. U1Iited States. 495 U.s. 575, 602 (1990), the 
definition of "crime of violence" in §2K2.1 includes only burglary of a dwelling, consistent with the career offender 
provisions of the guidelines. United States v. Talbott. 902 F.2d 1129, 1133 (4th Cir. 1990). 

Further, the §2K2.1 definition of "controlled substance offense," drawn from 18 U.S.c. § 924(c) and the career 
offender provisions of the guidelines, is slightly different from that i1l 18 U.S.c. § 924(e). The section 924(e) 
defi1lition of ''serious drug offense" requires that the drug offense (whether federal or state) have a maximum teml 
of imprisonment of ten years or more. TI,is nalTower defillition precludes, for example, counting a federal conviction 
under 21 U.S.C. § 843(b) (four year statutory maximum for using a communication facility to facilitate drug 
distribution). By contrast, the definition of "controlled substallce offense" in §2K2.1 includes such "telephone 
counts." Uniteq States v. Vea-Gonzales. 999 F.2d 1326, 1329-30 (9th Cir. 1993). Moreover, where one state imposes 
a five-year maximum for certain drug conduct While another state imposes a ten-year maximum for the identical 
conduct, the section 924(e) definition would not count a defenda1lt's convicti01l in the first state but would count 
the defendant's conviction in the second state. 

TI,e Commission invites comment 011 whether the ClllTellt offense levels in these guideli1les siJould be i1lcreased and, 
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if so, by what amount. The Commission also invites comment on whether, for consistency, the definitions and 
counting of prior conviction of crime of violence and drug trafficking offense used in these guidelines should be the 
same as those used in §4BJ.1 (Career Offender). 

20. Synopsis of Proposed Amendment: Section 110504 of the Violent Crime Control and Law Enforcement Act 
of 1994 amends 18 U.S.c. § 924 to add subsection (k) making it unlawful to steal any fireann that is moving or 
has moved in interstate commerce. Likewise, 18 U.S.C. § 844 is amended to add subsection (k) making it unlawful 
to steal any explosive that is moving or has moved in interstate commerce. 

Section 110511 amends 18 U.S.c. § 922(j) to clarify that it is unlawful to receive or possess any stolen firean» that 
has moved in interstate commerce regardless of whether the movement occurred "before or after it [the firean» 1 was 
stolen." 

Section 110515 amends 18 U.S.c. § 924 to add a new subsection (I) making it a federal crime to steal any fireann 
from a licensed importer, manufacturer, dealer, or col/ector. The section also amends 18 U.S.c. § 844 to add a new 
subsection (I) with regard to stealing explosives from licensees. 

Current law also proscribes shipping a stolen firean» (18 U.S.c. § 922(i)), stealing from the person or premises of 
a licensee any firean» in the business inventory (18 U.S.c. § 922(u)), and shipping stolen explosives (18 U.S.c. 
§ 842(h)). Further, the general theft statute, 18 U.S.c. § 659, provides a maximum imprisonment penalty of ten 
years for stealing "goods or chattels," including a fireaml, "moving as or which are part of or which constitute an 
interstate or foreign shipment of freight, express, or other property." Other theft and receipt of stolen property statutes 
may also apply to a theft of a fireann. 

• 

Guideline 2K2.1 covers offenses involving stolen firean»s. These offenses are subject to a base offense level of 12. • 
Additional adjustments may also apply. A two-level enhancement applies if a firean» is stolen unless the only count 
of conviction is a stolen fireann offense. This conditional adjustment has resulted in several calls to the 
Commission's hotline regarding cases involving a felon in possession of a stolen firean» who may be charged either 
under 18 U.S.c. § 922(g) (felon in possession) or with 18 U.S.c. § 922(j) (receipt of stolen fireann). A conviction 
under section 922(g) will result in a total offense level of 16 (base offense level of 14 plus two-level adjustment for 
stolen fireann). A conviction under section 922(j) will result in a total offense level of 14 (base offense level of 14 
but, per application note 12, no two-level adjustment for stolen firean» because the only offense of conviction is a 
stolen fireann offense). Further, the list of stolen firean» statutes has not been updated to reflect recent amendments 
to the code. Indeed, 18 U.S.C. § 922(u) (theft from dealer) as well as 18 U.S.c. §§ 922(s) and 922(t) (Brady bill 
provisions) are not listed in the Statutory Index. 

Guideline 2B1.1 governs general theft offenses, including offenses of goods traveling in interstate commerce and 
offenses within the special federal maritime or territorial jurisdiction or within Indian territory. Guideline 
2BJ.1 (b )(2)(A) provides for a one-level increase (to no less titan level 7) if a firean» or destructive device was taken, 
compared with a base offense level 12 under §2K2.1. 

Two options are proposed to address the disparity in §2BJ.l and §2K2.1 penalties. Option 1 amends §2BJ.1 to 
include a cross reference to §2K2.1. Option 2 amends §2BJ.l to recommend an upward departure. The amendment 
also specifies a base offense level of 6 for convictions under 18 U.S.C. § 922(s) or (t) and clarifies application of 
Note 6 only to cases ;n which the base offellse level is detemlined ullder §2K2.1(a)(7). 

§2.K2.1. Unlawful Receipt. Possession. or Transportation of Firearll1<; or Ammunition; Prohibited Transactions 
Involving Firearms or Ammunition 
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(a) Base Offense Level (Apply the Greatest): 

(8) 6, if the defendant is convicted under 18 U.S.C. § 922(c), (e), (f), 91' (m)~::Ii1:lrQW!(t).. .............. -...... ~ .................. ~ 

* * ... 

Commentary 

... * ... 

12. If the defendant is convicted under 18 U.S.C. § 922(i), 0), ~#jJ.::f:I:::~!!!~gf:{Jj:~:I:Xf»: or 26 U.S,c. 
§ 586J(g) or (h) (offenses involving stolen fireanns or ammunition), and is convicted of no other offense 
subject to this guideline, .i:!Ii:;~I~:::~)l.~.M!i)1l£'t{~fl;;mmi:::~~m~~t4jll$.! do not apply the 
adjllstment in subsection (b)(4) because the base offense level itself takes sllch conduct into account. 

[Option 1: 

§2Bl.l. Larceny. Embezzlement. and Other Forms of Theft; Receiving. Transporting. Transferring. 
Transmitting, or Possessing Stolen Property 

* '" '" 

(b) Specific Offense Characteristics 

[Option 2: 

... ... ... 

If (A) a firearm, aestruetive deviee, or eoetrollea substaBee was talceR, or the takiag 
of sueh item was an objeet of the ofreRse; or (B) the staleR flfOflerty reeeh·ed, 
traasflortea, traRsrenea, traRsmittea, or flossessea was a firearm, destruetive deviee, 
or eORtrolied substaBee, inerease by 1 level; but if the resulth1g offense le""el is less than 
~~evel4: 

... ... * 

* ,.. "'] 

§2Bl.l. LBrceny. Embezzlement. and Other Forms of Theft; Receiving. Transporting. TraDsferring. 
Transmitting. or Possessing Stolen Property 

... ,.. '" 

(b) Specific Offense Characteristics 
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* * '" 

(2) If 0'\) a fwearm, aestrHetp.'e aeviee, or eoetrollea sHbstaeee was talcee, or the taking 
of sHeh item was ae objeet of the offeese; or ("8) the stolen flro13erty reeep.'sa, 
traasflortsa, transferrea, traesmitted, or flossessea was a "rearm, aestrHeti'le ae\~ee, 
or eoatraUea sHbstaaee, inerease by 11e\'el; but if the resultieg offeBse le'lel is less thaa 
7, iBerease ta level 7. 

* * * 

Commentary 

* * ... 

Application Notes: 

... ... ... 

Appendix A (Statutory Index) 

* * '" 
18 U.S.C. § 922(r) 2K2.1 
~~::m~§~§l::I:::.(*t1f:ri)'l::::::jj::~.~ 

* * * 
18 U.S.C. § 924(h) 2K2.1 
~?I$.!~llil:i:lIlllt~)@i:j:;;::::II~l 

* * *] 

21. Synopsis of Proposed Amendment: Section 110518 of the Violent Crime Control and Law Enforceme1lt Act 
of 1994 amends 18 U.S.c. § 924 to add a new subsection (n) to provide that "[aJ person who conspires to commit 
an offense under subsection (c) shall be imprisoned for not more than 20 years, fined under this title, or both,' and 
if the fireann is a machinegun or destTUctive device, or is equipped with a fireann silencer or muffler, shall be 
imprisoned for any tenn of years or life." This section also amends 18 U.S.c. § 844 to add a new subsection (m) 
increasing to 20 years the maximum imprisonment penalty for a conspiracy to violate 18 U.S.c. § 844(IJ). This 
section does 1I0t alter the fixed, mandatory consecutive penalty for the underlying substantive offenses of using or 
carrying a fireann or explosive during and in relation to a crime of violence or dlUg trafficking crime. Thus, identical 
offense conduct covered by these statutes may be subject, for example, to a fixed, mandatory five-ye.ar tenn to run 
consecutively to any underlying offense if indicted under 18 U.S.c. § 924(c), a 5-year mandatory minimum tenn and 
15-year maximum tenn to run consecutively to any underlying offense if indicted under 18 U.s.c. § 844(h), a 5-year 
maximum term under 18 U.S.c. § 371, or a 20-year maximum tenn under 18 U.S.c. § 924(n). 

Guideline 2K2.4 provides for the tenn of imprisonment required by 18 U.S. C. § 924( c). Guideline 2K2.1 applies 
to an offense under 18 U.S.c. § 371 involving conspiracy to violate 18 U.S.C. § 924(c) alld provides for an offense 
level of at least 18 (base offense level 12 plus increase to an offense level of at least 18 if the fireann or ammunition 
was used 01' intended to be used in connection with anotiJer offense). Additional adjustments may apply. The 
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explosives guideline, §2K1.3, a/so provides an offense level of at least 18 for a conviction under 18 U.S. C. § 371 for 
conspiracy to violate 18 U.S.c. § 844(h). 

Appendix A (Statutory Index) 
* * * 

18 U.S.C. § 371 

* * * 

Appendix A (Statutory Index) 
* * * 

* * * 

* * * 

Additional Issue for Comment: At the request of the Deparlment of Justice, the Commission invites comment as 
to whether a conviction for a conspiracy to violate section 924(c) should be more closely referenced to the penalty 
in 18 U.S.c. § 924(c) or to the guideline for the underlying offense . 

22 (A). Issue for Comment: Section 60024 of the Violent Crime Control and Law Enforcement Act of 1994 
increases the statutory penalty for blinging in or harbon'ng an alien from five to ten years, establishes a penalty of 
up to 20 years imprisonment if serious bodily injury results, and establishes a penalty of imprisonment for any tenn 
of years or life, if death results. In view of these statutory penalty changes, the Commission invites comment on 
whether the offense levels under the applicable guideline, §2L1.1 (Smuggling, Transporling, or Harboring an Unlawful 
Alien), should be increased, and if so, by what amount. 

(B). Issue fer Comment: Section 130001 of the Violent Crime Control and Law Enforcement Act of 1994 alters 
the penalties for failing to deparl and for reentering the United States in violation of 8 U.S.c. §§ 1252(e) and 
1326(b), respectively. This provision reduces the statutory maximum penalties for some offenses from ten years to 
four years, and increases the statutory maximum penalties for reentry after commission of a felony or an aggravated 
felony from five to ten years, and from 15 to 20 years, respectively. This provision also establishes the offense of 
reentry after conviction for three or more misdemeanors involving drugs, crimes against the person, or both. 17le 
Commission invites comment on whether amendment of the applicable guideline is appropriate. Specifically, are 
the current offense levels provided for reentry after conviction of a felony or aggravated felony appropriate, and if 
n04 how should the guidelines be amended? Should the offense level currently applicable for reentry after 
deporlation for a felony also be applied to deporlation after conviction of three or more misdemeanors involving 
drugs, cn'mes against the person, or both? 

(C). Synopsis of Proposed Amendment: This proposed amendment, published at the request of the Deparlment 
of Justice, increases the base offense level for immigration offenses committed by cerlain means alld increases the 
offense level if any person sustained bodily injury . 
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§2L1.1. Smugglin.:. Transportin.:. or Harborin.: an Unlawful Alien 

(a) Base Offense Level: 

* * * 

(~) 9, otherwise. 

(b) Specific Offense Characteristics 

* * * 

Commentary 

* * * 

APJJlication Notes: 

* '" * 

5. If the offense involved 1iattge."8HS 81' i~b'iU1'Htme tl'(!(ifflient, tie(i#t 8' bedily i~lju"., possession of a dangerous 
weapon, or substantially more titan 100 aliens, an upward departure may be warranted. 

* '" * 

(D). Synopsis of Proposed Amendment: This proposed amendment, published at the request of the Department 
of Justice, suggests an additional ground for an upward departure for cerlaill cases under §2L1.2. 

§2L1.2. Unlawfully Enterin.: or Remainin.: in the United States 

* * * 
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Commentary 

• • • 

APJllication Notes: 

• • • 

2. In the case of a defendant with repeated prior instances of deportation without criminal conviction, fI 

3ettleltee fit t'Jf' lIefll' the mtl:¥imum 6J (lie applie6ble ~idelilie rtiitgeWi:::#s4::l1a£?§ may be warranted. 

23 (A). Issue for Comment: Section 130009 of the Violent Crime Control and Law Enforcement Act of 1994 
increases the statutory maximum penalties for passport and visa offenses to ten years. Previously, these offenses had 
statutory maximum penalties of one year or five years. It also provides an increased statutory maximum penalty of 
15 years if the offense is committed to facilitate a drug trafficking crime, and 20 years if the offense is committed 
to facilitate an act of intemational terrorism. Considering the existing policy statements at §§5K2.9 alld 5K2.15 
suggesting an upward departure in cases where the offense was committed to facilitate another offense or in 
furtherance of a terroristic action, the Commission invites comment on whether, and if so, how, the guidelines should 
be amended with respect to passport and visa offenses. 

(B). Synopsis of Proposed Amendment: This proposed amendment, published at the request of the Department 
of Justice, consolidates §§2L2.1 and 2L2.2 and provides additional enhancements if t! Ie offense was committed to 
facilitate certain unlawful conduct . 

§Ul,l, TPamelBng in a l)aeument Relating t6 NatuFalizatian. Citizensllilh al' Legal Resident Status. 01' a 
UHited States Passl'aFt! False Statement in Resoeet to the Citizenshil' OF ImmigFation Status or 
,\BetheA Fmudulent--MaF"liage ta Assist AUen to E~'ade lmmigmtian Law 

(a) Base Offesse L@>':el: 9 

(9) Sj3eeifie Offesse Caaraeteristies 

(1) If tae aefeRaaBt eommittea tae SUeRS€! other thOR fur flFofit, aeerease by :3 1e ... e1s. 

f2) If the offeRse iR ... o1't'ee si3€ or more sets of aoalments or flossflorts, inerease as fullows: 

N\lmber of Sets 
sf DeeHments/Passflorts Inerease in Le ... et 

(A) 624 aad l 
(B) 2599 add 4 
(C) 100 sr more ada 6. 

Gt=Jmmcnt8'Y 

StatHlfJI'VPf6'lisit'Jlts! 8 U.S.c. H 116lJ(-b)(7)(A), 1185(8)(3), (4), 1325(b), fe),'18 U.S.c. §§ lOlS, 1{}28, 1~5 1427, 
1542; 1544, 1546 . 
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AflPlieatien l¥8tefi! 

1. 1~%'fJl'6jit" Hlea~1!i /8'fintHleial gain 8' e8rHme;oeiai adwmUlge. 

2. H~e."e it i!i efiUlhlifihed #tat mul#ple 6aC/;lrHentfi (;fflJ pan &/ a fiet intended f-a.¥ Uje by II jingle pel"SBIi, tf'eat 
tlte-tkeU,"e;ltfi tl5 6He fiet. 

§lU~i Fl'ftudulently Aeauiring Daeuments Relating ta NatuFalizatian, Citi£eRsIIiD, or I&:al Resident StatU!! 
raF O\\/fl Use; False PeFSonation OF FFau8ulent Marriage 9)' Alien 00 E'lade Immigration laW) 
FFaudulently Aeguiring or ImDra{M!Fly Using a United States Passport 

(a) Base Offense l: ~ 

(9) Speeiae OffeBSe Chafaeteristie 

(1) If the EiefenEiant is 9B unla>"rrf1:il alien whe has eeen aepertea (';ehmtarHy er 
ilwehmtafily) en eBe ef mere eeeasians flriar te the mslant affense, iaerease ey ~ 
ItweIs: 

CtJ11fmelitaty 

StaHil60' P."8Vifiienfi: 6 U.S. C. §§ 116(}(h) (7) (.1"1), 1185fa) (3), (5), 1325(8), (e); 18 U.S. c. §§ 911, 1015, 10~ 1423 
1426, 1542 1544, 1546. 

AJ!t!lieatien ,¥8te: 

1. .%, tlte fJUlfJ8fiCfi &/ Chtlpte.· 111fee, .. ~I't D (Multiple C8Hltl!i), II C8mrietiB~1 }8' HHtawfu!/;' e.'tleI'i'tg e, 
1'eIftaining in the United State!J (§2L1.2) a";fiing frem the same eeul'!Je 6/ e8Htiuet ifi tf'eated as a et8sely 
1'ehlted eaunt, and is the7Cj8,e g1"8uped ;r;ifh 81i 9!fellse eavel"ed by Olis guideline. 

~ij:i:::II::i:I».:::~n!m.>i:::~ 

Ig:!1:::::m::::I:If.~::if:l~~J~KI~i::;Wi:::f§.ff.~~!:::tmi~§ntit~:j:iij:j:m::pt::m~I#!!~Ri~l:J •• m* 
[~)::]:::JII:R::I::mj:::§«I~~::wl:::i§mwjHlr:!Q~::fMw.t!t~l::I:::I~i.:j#1M.§im~::.~~ 

lil;;;;;:m:fI~:l.~"i~ 

m):ij:Ij:::j:Ij:j(gm§j:~rt~I~:j:~imgi~l,n~ 

~~lj:::j:::ir::j:::tftim~l9.Ug::mfQlf~~j:fI::§~:::m§'t~tw~l&§iM:::§[:::.ootl:::.!~~j:!:::mijRW~~ 

38 

• 

• 

• 



• 

• 

• 

~:::::::~:i:i~ljI:i:::rti:!li!:WJ,i4j!#::i:i.Qllr~~:m{f?~!~i:i~1i:i::!lp'~::i:w?#mil.:;:W!:)!ARq?~::i,{?J.mIi.l::ml:::~~::::lt#&ig~g 

~:\j~:j~\j~):):lj):\jl:i::j~t_.:jl~.:m\j.Wl;I:\:t~[ilt.tC.i:j\[~i:~~l¥. 

¥.::::i:i:iI;l::i:i:i:i:l!~.i:!#ltl.§:l§1€w~:J~Ulflf!4::i{:::1~::lgi!I*}~#'!f«l* 

!tti:::ii:::l:i:1II:m:'l.?mIi..Il:.n.rm:~il~:ii,?4~4::if:::l~::1~i9af,:::l:tl;: 

24. Issue for Comment: Section 120004 of the Violent Crime Control and Law Enforcement Act of 1994 directs 
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the Commission to provide an appropriate enhancement for any felony that involves or is intended to promote 
international teTTOrism (unless such involvement or intent is itself an element of the crime). Considering the existing • 
policy statement in §5K2.15 recommending an upward departure ill such cases, the Commission invites comment 
on whether, and if so how, the guidelines should be amended to address this directive appropriately. For example, 
should the Commission add an adjustment to Chapter Three that would apply to all Chapter Two offenses and that 
would prescribe a specific increase in offense level if the offense involved or was intended to promote terrorism? 
If so, what level of enhancement would be appropriate? Or, should the Commission amend §4B1.1 (Career 
Offender) to enhance the sentences of such defendants under this section as if they were career offenders? 

25(A). Issue for Comment: Section 140008 of the Vio/ent Crime Control and Law Enforcement Act of 1994 
directs the Commission to provide an enhancement applicable to a defendant 21 or older who involved a person 
under 18 in the offense. The directive further specifies that the Commission consider the severity of the crime, the 
number of minors used, the relevance of the proximity in age between the offender and the minor, and the fact that 
involving a mir. in a crime of violence is often more serious than involving a minor in a drug offense (for which 
the Commissio IS already provided a two-level enhancement). The Commission invites comment as to whether 
it should impiemt It section 140008 by creating (1) a generally applicable departure policy statement in Chapter Five, 
Part K (Departures), or (2) a Chapter Three adjustment. The Commission also invites comment as to whether, if 
a Chapter Three adjustment is appropriate, the adjustment should be two levels, commensurate with the adjustment 
for abuse of position of trnst, or a higher or lower number of levels. 

(B). Synopsis of r?roposed Amendment: This proposed amendment, published at the request of the Department 
of Justice, sets forth Chapter Three adjustments for using a minor to commit a crime. 

§3B1.45.. 
;.;.;. 

In any other case, no adjustment is made for role in the offense. 

* ,.. ,.. 
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26(A). Issue for Comment: Section 150001 of the Violent Crime Control and Law Enforcement Act of 1994 
creates a new section, 18 U.S.c. § 521, that provides a statutory sentence enhancement of up to ten years if a person 
commits a specified felony controlled substance offense or crime of violence and participates in, intends to further 
the felonious activities of, or seeks to maintain or increase his or her position in, a criminal street gang. Section 
150001 defines a "criminal street gang" as an ongoing group, club, organization, or association of five or more 
persons: (A) that has as one of its primary purposes the commission of one or more of the following offenses: a 
federal felony involving a controlled substance for which the maximum penalty is not less than five years, a federal 
felony crime of violence that has as an element the use or attempted use of physical force against another, and the 
co"esponding conspiracies,· (B) whose members engage (or have engaged during the past five years) in a continuing 
series of these same offenses; and (C) the activities of which affect interstate or foreign commerce. 

The Commission invites comment on whether, and how, it should incorporate into the sentencing guidelines the 
statutory sentence enhancement described above. Specifically, the Commission invites comment as to whether it 
should implement section 150001 by creating a generally applicable departure policy statement in Chapter Five, Part 
K (Departures) providing that if the enhancement contained in 18 U.S.c. § 521 (Criminal Street Gangs) is 
detennined to apply, the court may increase the sentence above the authorized guideline range. Altematively, the 
Commission could create a Chapter Three adjustment that would apply to all Chapter Two offenses and that would 
provide a specific enhancement. 

(B). Synopsis of Proposed Amendment: This proposed amendment is published at the request of the Department 
of Justice. The proposed amendment would increase the offense level provided under §§2K2.1 and 2K2.5 by four 
levels if the defendant committed the offense in connection with a criminal street gang. In addition, the amendment 
would increase the offense level provided under §2K2.5 by two to seven levels, depending on the nature of the 
possession or use of the fireann involved in the offense. With respect to the amendment to §2K2.1, the enhancement 
would apply in addition to the existing four-level enhancement for an offense involving a fireann that was used or 
possessed ill connection with another felony offense, or with knowledge or reason to believe it would be used or 
possessed in such connection. If a Chapter Three adjustment is adopted that provides a general enhancement for 
offenses related to criminal street gangs, that amendment would replace the portion of this amendment dealing with 
criminal street gangs. 

§2K2.1. Unlawful Receipt. Possession, or Transportation of Firearms or Ammunition; Prohibited Transactions 
Involving Firearms or Ammunition 

* '" '" 

(b) Specific Offense Characteristics 

'" '" '" 
, " ... ::.: ..... ::~ :. ,':':. " 

'" * '" 

[::ommentary 

* '" '" 

Acwlication Notes: 
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'" '" '" 

§2K2.5. Possession of Firearm or Dangerous Weapon in Federal Facility; Possession or Discharae of Firearm 
in School Zone 

'" '" '" 

(b) Specific Offense Characteristici 

'" '" '" 

* ... '" 

Commentary 

'" ... ... 

Application Note§..: 

'" '" '" 

4. Where the jireann was brandished, discharged, or otherwise used, in a ftltieHlI facility, fe£ieffl/ efJtm/acilily, 
fN 9Cheet Z6Het_tit.IlQ1¥iit[~4?ml;£yaU;il4.(#!lo/., and the cross reference from subsection (c)( 1) does 
,not apply, an upward departure may be warranted. 

27(A). Issue for Comment: Section 240002 of the Violent Crime Control and Law Enforcement Act of 1994 
directs the Commission to ensure that the guidelines provide sufficiently stringent punishment for a defendant 
convicted of a "crime of violence" against an "elderly victim." The directive requires that the guidelines: (1) provide 
for increasingly severe punishment commensurate with the degree of physical hann caused to the elderly victim; (2) 
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take appropriate account of the vulnerability of the victim,' and (3) provide enhanced punishment for a subsequent 
conviction for a crime of violence against an elderly victim . 

Cummtly, the guidelines account for victim hann in a number of ways. For federal offenses that are most apt to 
cause physical hann (~ assault, criminal sexual abuse, kidnapping, robbery), the guidelines expressly require a 
higher sentence, regardless of the victim's age, if the victim sustained bodily injury. Additionally, §3A1.1 (Vulnerable 
Victim), provides a two-level upward adjustment if the defendant knew or should have known that a victim was 
unusually vulnerable due to, among other factors, the victim's age. Furthennore, the guidelines, both generally, 
through §5K2.0 (Grounds for Departure), and specifically, through, ~ §5K2.B (Extreme Conduct) (involving 
unusually heinous, cruel, brutal, or degrading conduct), invite courts to depart upward for circumstances that 
potentially involve elderly victims. The guidelines also account for the seriousness, recency, and relatedness of a 
defendant's prior record of criminal conduct. See Chapter Four (Criminal History and Criminal Livelihood). 

The Commission invites comment on whether the guidelines provide sufficiently stringent punishment for a defendant 
convicted of a crime of violence against an elderly victim. If not, the Commission invites comment on how, and 
to what extent, existing factors might be modified as well as how, and to what extent, additional factors should be 
considered. 

(B). Synopsis of Proposed Amendment: This proposed amendment implements the third criterion of the directive 
in section 240002, pertaining to enhanced punishment for a defendant with a prior conviction for a crime of violence 
against an elderly victim. This amendment recommends a departure under §3A1.1 (Vulnerable Victim). 

§3A1.1. Vulnerable Victim 

* * '" 

Commentary 

AlWlication Notes: 

'" >Ie '" 

(C). Issue for Comment: Section 250002 of the Violent Crime Control and Law Enforcement Act of 1994 provides 
enhanced imprisonment penalties of up to five years when certain fraud offenses involve telemarketing conduct and 
enhanced imprisonment penalties of up to ten years when a telemarketing fraud offense involves victimizing ten or 
more persons over the age of 55 or targeting persons over the age of 55. Section 250003 directs the Commission to 
review and, if necessary, amend the sentencing guidelines to ensure that victim-related adjustments for fraud offenses 
against older victims (defined as over the age of 55) are adequate. 

Violations offraud statutes are covered under §2F1.1 (Fraud and Deceit), which increases penalties proportionately 
based on a number of factors, including the amount of loss sllstained by victims, the sophistication of the offense, 
and whether particular types of hann occurred. In addition, a two-level increase under §3A1.1 (Vulnerable Victim) 
applies if the fraud exploited vulnerable victims, including victims who are vulnerable becallse of age . 
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The Commission invites comment on whether the "ment victim-related adjustments are adequate to address such 
cases or whether §2FJ.l or §3AJ.l should be am. ,led. Focusing on §3AJ.l as a possible ve/zicle for remedying • 
any inadequately addressed concerns regarding older victims, the Commission specifically invites comment as to how 
this adjustment might best be amended. For example, should commentary be added to establish a rebuttable 
presumption related to age? If so, what threshold victim age should be equated with victim vulnerability (recognizing 
that section 250002 uses age 55 for fraud offenses while section 240002 uses age 65 for certain violent offenses)? 
If such a presumption for older victims is established, should there also be a counterpart presumptive age for 
vulnerability of young victims (~ victims under age 16)? In lieu of a rebuttable presumption, should §3A 1.1 be 
amended to require an upward adjustment in the offense level if the offense involved victim (s) older or younger than 
the designated threshold ages? The Commission also invites comment 011 whether the provisions conceming 
vulnerable victims should be different for telemarketing fraud than other types of fraud offenses. 

28. Issue for Comment: Section 70001 of the Violent Crime Control and Law Enforcement Act of 1994 amends 
18 U.S. C. § 3559 to mandate a sentence of life imprisonment for a defendant convicted of a ''serious violent felony" 
if the defendant has been convicted on separate prior occasions in federal or state court of two or more serious 
violent felonies or one or more serious violent felonies and one or more serious drug offenses. The Commission 
invites comment on how it should incorporate into the sentencing guidelines the amendments to 18 U.S.c. § 3559. 
In particular, the Commission invites comment as to whether tlte career offender guidelines should be replaced with 
a new guideline incorporating the current career offender provisions and tlte statutory requirements of section 70001. 
Alternatively, tlte Commission could add an application note to §4BJ.1 directing the court to refer to 18 U.S.c. 
§ 3559 for offenses to which this statute applies. The Commission also invites comment as to whether no action 
need be taken because §5GJ.1 already provides instructions on the application of mandatory statutory penalties that 
conj/ict with the guidelines. 

29. Synopsis of Proposed Amendment: Section 80001(b) of the Violent Crime Control and Law Enforcement Act 
of 1994 (the "Safety Valve"provision) authorized and directed the Commission to promulgate guidelines and policy 
statements to implement section 80001(a), providing an exception to otherwise applicable statutory mandatory 
minimum sentences for certain defendants convicted of specified drug offenses. Pursuant to this provision, the 
Commission promulgated §5CJ.2. Under the tenllS of the congressionally-granted authority, this amendment is 
temporary unless repromulgated in the next amendment cycle under regularly applicable amendment procedures. 
&f. Pub. L. No. 100-182, § 21, set forth as an editorial note under 28 c..T.S.c. § 994. 

Pursuant to its "pennanent" amendment authority under 28 U.S.C. §994(P), the Commission proposes to 
repromulgate §5CJ.2, as set forth in the Guidelines Manual effective November 1, 1994. &f. also 59 Fed. Reg. 
52210-13. 

Additional Issue for Comment: The Commission also invites comment on any aspect of §5C1.2 or other guideline 
that should be modified to effectuate congressional intent regarding the ''safety valve" provision. 

30. Synopsis of Proposed Amendment: Section 40113 of the Violent Crime Control and Law Enforcement Act 
of 1994 requires mandatory restitution for sexual abuse and sexual exploitation of children offenses under 18 U.S. C. 
§§ 2241-2258. These provisions also require that compliance with a restitution order be a condition of probation or 
supervised release. When there is more than one offender, the court can apportion liability for payment of the full 
amount of restitution. When the court finds that more than one victim has sustained a loss requiring restitution, the 
court must provide full restitution for each vi.::tim, but may provide different payment schedules to the victims. A 
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victim or the offender may petition the courl for modification of the restitution order in light of a change in the 
economic circumstances of the victim. Although the sections are tenned "mandatory restitution, " the statutes provide 
for the court to order less than the full amount or no restitution at all if the court finds "the economic circumstances 
of the defendant are not sufficient to satisfy the order in the foreseeable future." 77lese new mandatory restitution 
provisions have broader definitions of loss than 18 U.S.c. § 3663, and apply "notwithstanding sectioll 3663, alld ill 
addition to any civil or criminal penalty authorized by law." Congress has a/so added similar mandatory restitution 
provisions for offenses involving telemarketing fraud (18 U.S.c. § 2327) and domestic violence (18 V.S.c. § 2264). 
The proposed amendment alerts the courts to the new statutory requirements and directs application of the statutory 
provisions if there is a conf/ict between the statutory prOVisions and the guidelines. 

§5E1.1. Restitution 

* * * 

Commentmy 

* >10 * 

31(A). Synopsis or Proposed Amendment: Section 110505 of the Violent Crime COlltrol and Law Ellforcemellt 
Act of 1994, a version of which was proposed by the Commission, amends 18 U.S.c. § 3583(e)(3) by specifying that 
a defendant whose supervised release teml is revoked may not be required to serve more than jive years ill prison 
if the offellse that resulted in tile tenn of supervised release is a class A felony. The provision a/so amends section 
3583(g) by eliminating tile mandatory re-imprisonment period of at least one-third of the tenn of supervised release 
if the defendant possesses a controlled substance or a fire ann, or refuses to participate in dnlg testing. Finally, the 
provision expressly authorizes the court to order an additional, limiff.'.d period of supervision following revocation of 
supervised release and re-imprisonment. 77le courts of appeal were split as to whether a sentencing court had 
authority to reimpose a tenn of supervised release upon revocation of the original tenn of supervised release. 

Chapter Seven of the Guidelines Manual contains the policy statements that must be considered by courts whell 
detennining the sentence to be imposed upon revocation of probation or supervised release. The policy statements 
were originally drafted under the assumption that reimposition of supervised release was possible. The proposed 
amendment eliminates outdated statutory references in those policy statements. 

§7Bl.3. Revocation of Probation or Supervised Release (Policy Statement) 

* ... ,.. 

(g) * * * 
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(2) Where supervised release is revoked and the term of imprisonment imposed 
is less than the maximum term of imprisonment imposable upon revocation, 
the defendant may, to the elEteat permitted by law, be ordered to recommence 
supervised release upon release from imprisonment. 

c.ommentary 

Application Notes: . . '" 
2. The provisions for the revocation, as well as early temlination and extension, of a teml of supervised release 

3. 

are found in 18 U.S.c. § 3583(e). 

"Bled; .~t:Hve.,'eI', Ihet a eeu" mtly deeide #iat net ej'el'"j eltemeti·,'e is a14#ifH'iiJeti by statute in e','el'"j 
eil'euWlsltfflee. .%1' t!*6mp1e, in Uniteti Stetes v. BelmCiJher!; 9{}7 F.2ti 8% (9th a-. 1990), the l'linth Cil'euit 
iteM b~et IIIhe."C e term ffj supe.",'iseti ."Clesse 1116S rewJketi thef'e IWtS .'1<9 statulery eutHenly te impese e 
ful'tlte;' tefffl &jsupe.w,'iseti."C!esse. Untiel' this deeisiePl, i.'1 the esse efe ."Cveeetien efe tefffl ffjsttper"l'isetl 
I'Cksse, flH ettemetij'e thet is ee"ltbtgt!t'lt ttpe/l impesitie.'1 ef e f14l'the.- tef'''' ef supe. ... 'ised I'Clesse ~ e 
perie6 ef iHtpf'isemtlCltt }'8l1fJlveti By e pCl'ieti ef eemm14>'1ity eeHjhlement el' dete~ttielt ss a eentiitifflt 9f 
9Npel""isetJ l'ekssej etilinet be ifftp.'-ementeti. The CefflWlissi6lt hss 11'flnsWlitteti Ie #ie C8ngTCSS e JN6Pesel 
ft» a statule1y aHtClttiment Ie atldl'ess this issue. 

[Remaining notes are renumberea accordingly.] 

(B). Synopsis of Proposed Amendment: Section 20414 of the Violent Crime Control and Law Enforcement Act 
of 199-# makes mandatory a condition of probation requiring that the defendant refrain from any unlawful use of 
a controlled substance, 18 U.S.c. § 3563(a)(4). The section also establishes a condition that the defendant, with 
certain exceptions, submit to periodic dmg tests. The existing mandatory condition of probation requiring the 
defendant not to possess a controlled substance remains unchanged. 18 U.S.c. § 3563(a)(3). Similar requirements 
are made with respect to conditions of supervised release. 18 U.S.c. § 3583(d). 

Section 110506 of the Violent Crime Control and Law Enforcement Act of 1994, a version of which was proposed 
by the Commission, mandates revocation of probation and a teml of imprisonment if the defendant unlawfully 
possesses a controlled substance (in violation of section 3563(a)(3)), possesses afireann, or refuses to comply with 
drug testing (in violation of section 3563(a)(4). It does flot require revocation in the case of use of a control/ed 
substance (although use presumptively may establish possession). No minimum teml of imprisonment is required 
other than a sentence that includes a "tenn of imprisonment" consistent with the sentencing guidelines alld revocation 
policy statements. Similar requiremellts are made in 18 U.S.c. § 3583(g) with respect to conditions of supervised 
release. See discussion of section 110505, supra. 

Section 20414 penn its "an exception in accordance with United States Sentencing Commission guidelines"from the 
mandatory revocation provisions of section 3565(b), ''when considering any action against a defendant who fails Q 
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drug test administered in accordance with [section 3563 ( aJ( 4)]." The exception from the mandatory revocation 
provisions appears limited to a defendant who fails the test and would not cover a defendant who refuses to take 
the test. 

In at least two circuits (the Fourth and Tenth), a defendant who failed a drug test was presumed to have possessed 
the drugs and consequently was subject to the mandatory revocation provisions. However, in other circuits, failing 
a drug test was considered no more than evidence of possession and a separate finding of possession was required 
by the court. The apparent congressional view of the matter is that failure of a drng test may or may /lot be subject 
to mandatory revocation, as evidenced by the conditional statement "if the results [of the drug test} are positive [and} 
the defendant is subject to possible imprisonment." 18 U.S.c. § 3563(a)(4). It is not clear whether the Fourth and 
Tenth Circuits will consider their view of the issue superseded by this provision. 

The proposed amendment adds commentary that expressly reflects the statutory exceptionfrom mandatory revocation 
if the offender fails a drug test and amends the Commentary to Chapter Seven to elimillate outdated statutory 
references. 

§7B1.4. Term of Imprisonment (Policy Statement) 

* * * 

Commentary 

Application Notes: 

5. 

* * * 

Ulttie? 18 U.S. C. § 3565fa}, HfJeH tl foulbtg Hlat a tkjemiaflt ~'ielaled a emidititm ofpf6batiml by behtg·ltt 
pestie5-Sie/t efa ee~tt."6lled subst/mee, the ceul't is .. "equiTed "Ie ;"fJ'ltJke h~e SeMtenee e:fp."tJbatie.'1 and 9eHteJtee 
the tkjeHda.'tt Ie !let less Ihan mte Ihil'li e/ HIe tH'igintll s~ltC1tee." Untie? 18 U.S. C. § 3583(g), ltjNHt-tl 

jiHdi.'lg thtlt a tkjemhmt "'ie/aled a eenmlie>'! e:f sl:lpe",'ised .-ceiease by bebtg ill pesse5-Sien e:f a eelllrtJiled 
sU8sttl1tee, the eeurt is 1't!quiTed "te te1'lUiliRte :mpe,..,i,yed 1't!iease altd sentenee Vte tk}imdaHt te se,."e in 
p,,;se/t Het less t.'ta.'t elle lhiHi ef the lemf ef sllpcl'dsetf-f'elease." The C8I'HI'Hissielf iea~'e9 te b~e eeurt the 
tktemti~t6ti(j}1 ef whe#ltN' e~.;tie}Jee ef tifflg usage established sele/y by klb6i''flte'Y alftlo/sis eeflslitutes 
''pesse5-Sien ef a eeHtl'6lled subsialfee" as set forth in 18 U.S. C. §§ 3565fa) and 3583(g). 

Untie,. 18 U.S.c. § 3565(8), IifJell tlfimiing #lRt Ii tkjelfti-tmt ~ieklteti tl eemtiitiel1 efp1'8BtltieH by lite tletutli 
peSgeSsfeH e/ tl fireflffll, the eeurt is i'equi1'8ti lite ;"ewJke bite !lenlenee efp.""88atie,e ami iHtp6'ge {my ether 
se"teftee the! was 6~l(iiklble ... tit the tiMe ef i.,tilial senteneing:!!. 
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32. Synopsis of Proposed Amendment: 17lis proposed ,"lendment makes Appendix A more comprehensive by 
adding new offenses enacted by the Violent Crime Control I.' Law Enforcement Act of 1994 (Public Law 103-322). 
The amendment addresses provisions found in sections 40 .. 21, 60005, 60009, 60012, 60013, 60015, 60019, 60021, 
6002~ 901~ 11010~ 11050~ 110517, 12000~ 16000L 17020L 18020L 32010~ 32060L 32060~ 32060~ 32090~ 
of the Act. In addition, the amendment adds new offenses enacted by section 11 of the Fresh Cut Flowers and 
Fresh Cut Greens Promotion and Infonnation Act of 1993 (Public Law 103-190), section 202 of the Food Stamp 
Program Improvements Act of 1994 (Public Law 103-225), sections 312 and 313 of the Social Security Independence 
and Program Improvements Act of 1994 (Public Law 103-296), and sections 3, 4, and 5 of the Domestic Chemical 
Diversion Act of 1993 (Public Law 103-200). Furthennore, the amendment confonns Appendix A to revisions in 
existing statutes made by the above Acts. Finally, the amendment revises the titles of several offense guidelines to 
better reflect their scope. 

Appendix A (Statutory Index) is amended by inserting the following at the appropriate place by title and section: 

"7 U.S.C. § 2018(c) 
"7 U.S.C. § 6810 
"18 U.S.C. § 37 

"18 U.S.C. § 113(a)(1) 
"18 U.S.C. § 113(a)(2) 
"18 U.S.C. § 113(a)(3) 
"18 U.S.C. § 113(a)(S) 
(Class A misdemeanor 
provisions only) 
"18 U.S.C. § 113(a)(6) 
"18 U.S.C. § 113(a)(7) 
"18 U.S.C. § 333 
"18 U.S.C. § 470 
"18 U.S.C. § 668 
"18 U.S.C. § 880 
"18 U.S.C. § 922(w) 
"18 U.S.C. § 924(i) 
"18 U.S.C. § 9240) 
"18 U.S.C. § 924(m) 
"18 U.S.C. § 1033 
"18 U.S.C. § 1118 
"18 U.S.C. § 1119 

"18 U.S.C. § 1120 

"18 U.S.C. § 1121 
"18 U.S.C. § 1716D 
"18 U.S.C. § 2114(b) 
"18 U.S.C. § 2332a 

§2N2.1", 
§2N2.1", 
2A1.l, 2A1.2, 2A1.3, 
2A1.4, 2A2.1, 2A2.2, 
2A2.3, 2A3.1, 2A3.4, 
2A4.1, 2A5.1, 2A5.2, 
2B1.3, 2B3.l, 2K1.4", 
2A2.1", 
2A2.2", 
2A2.2", 
2A2.3", 

2A2.2", 
2A2.3", 
2Fl.l", 
2B5.1,2Fl.1", 
2Bl.1", 
2B1.1", 
2K2.1", 
2A1.l,2A1.2", 
2K2.1", 
2K2.1", 
2B1.1, 2F1.1, 211.2", 
2A1.1, 2A1.2", 
2A1.1, 2A1.2, 2A1.3, 
2Al.4,2A2.1", 
2A1.l, 2Al.2, 2A1.3, 
2A1.4", 
2A1.1, 2Al.2", 
202.1", 
2B1.1", 
2A1.1, 2A1.2, 2A1.3, 
2AL4, 2A1.S, 2A2.1, 
2A2.2, 2B1..3, 2K1.4", 
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"18 U.S.C. § 2258(a),(b) 2G2.1,2G2.2", 
"18 U.S.C. § 2261 2Al.l, 2A1.2, 2A2.1, 

2A2.2, 2A2.3, 2A3.1, 
2A3.4, 2A4.1, 2B3.1, 
2B3.2, 2K1.4", 

"18 U.S.C. § 2262 2A1.1, 2A1.2, 2A2.1, 
2A2.2, 2A2.3, 2A3.1, 
2A3.4, 2A4.1, 2B3.1, 
2B3.2, 2K1.4", 

"18 U.S.C. § 2280 2A1.1, 2A1.2, 2A1.3, 
2A1.4, 2A2.1, 2A2.2, 
2A2.3, 2A4.1, 2B1.3 
2B3.1, 2B3.2, 2K1.4", 

"18 U .S.C. § 2281 2A1.1, 2A1.2, 2A1.3, 
2A1.4, 2A2.1, 2A2.2, 
2A2.3, 2A4.1, 2B1.3, 
2B3.1, 2BJ..2, 2K1.4", 

"18 U.S.C. § 2423(b) 2A3.1, 2A3,2, 2A3.3 [, 2G1.2], 
"21 U.S.C. § 843(a)(9) 203.2". 
"21 U.S.C. § 843(c) §203.1", 
"21 U.S.C. § 849 §2D1.2", 
"21 U.S.C. § 960(d)(3), (4) 201.11", 
"21 U.S.C. § 960(d)(5) 2D1.13", 
"21 U.S.C. § 960(d)(6) 2D3.2", 
"42 U.S.C. § 1307(b) 2F1.1". 

in the line referenced to 18 U.S.C. § 113(a) by inserting "(for offenses committed prior to September 13, 1994)" 
immediately following "2A2.1"; 

in the line referenced to 18 U.S.C. § 113(b) by inserting "(for offenses committed prior to September 13, 1994)" 
immediately following "2A2.2"; 

in the line referenced to 18 U.S.C. § 113(c) by inserting "(for offenses committed prior to September 13, 1994)" 
immediately following "2A2.2"; 

in the line referenced to 18 U.S.C. § 113(t) by inserting "(for offenses committed prior to September 13, 1994)" 
immediately following "2A2.2"; 

in the line referenced to 18 U.S.C. § 1153 by inserting "2A2.3," immediately before "2A3.1"; 

in the line referenced to 18 U.S.C. § 2114 by deleting "2114" and inserting in lieu thereof "2114(a)"; 

and in the line referenced to 18 U.S.C. § 2423 by deleting "2423" and by inserting in lieu there~f "2423(a)". 

II. AMENDMENTS RELATING TO DRUG OFFENSE GUIDELINES 
AND ROLE IN THE OFFENSE 

This Part contains two approaches to the revision of the guidelines for controlled substance offenses . 
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The premise of Approach 1 (proposed amendments 33-42) is that the type and quantity of the controlled 
substance involved in the offense, as adjusted by the defendant's role in the offense, is an important and • 
appropriate measure of the seriousness of the offense, but that the Commission assigned too much weight to 
drug quantity in constructing its initial guidelines. Therefore, the proposed amendments in Approach 1 would 
compress the Drug Quantity Table; limit its impact on lower-level defendants; somewhat increase the weight 
given to weapons, serious bodily injury, and leadership role; and address anomalies in the offense levels assigned 
to "crack" offenses and marijuana-plant offenses compared to other drug offenses. In addition, Approach 1 
contains proposed amendments, addressing narrower issues, that would improve and make fairer the operation 
of these guidelines. The proposed amendments are set forth separately because they address different issues and, 
for the most part, operate independently. 

The premise of Approach 2 is that the use of drug quantity to measure the seriousness of drug trafficking 
offenses should be abandoned or severely limited. Amendment 43 displays this approach. 

APPROACH 1 

33. Synopsis of Proposed Amendment: In the 1994 amendment cycle, the Commission took a first step in 
compressing the Dmg Quantity Table by eliminating levels 40 and 42 from the table. 17zree options for compressing 
the Dmg Quantity Table fUlther are shown in Attachment 1. The thmst of this proposed amendment is that 
although drug quantity (in conjunction with role in the offense) is an appropriate factor in assessing offense 
seriousness (drug quantity directly measures the scale of the offense and potential for hann) alld thus should be 
retained, the Commission's cu"ellt guidelines contain too many quantity distinctions. That is, the drug table 
increases too quickly for small differences in quantity, particularly at cerlain offense levels. Under this proposal, the 
Drug Quantity Table would be compressed so that its contribution to the detennination of the offense level would 
be somewhat reduced. 

Three options are shown. Although the different options ref/ect somewhat different rationales, the effect of each • 
option would be to reduce the number of gradations in the Dmg Quantity Table, thereby making the guidelines 
somewhat less sensitive to drug quantity. Note that each one-/evel increment in offense level changes the filial 
guideline range by about 12 percent above level 19, and increments of more than one level are compounded (f&, 
a six-level change roughly doubles or halves the final guideline range). Thus, reductions of two, four, or six levels, 
as shown in the various options below, can have a substantial impact on the final guideline range. 

For ease of presentation, only the cu"ent and proposed offense levels for heroin offenses are shown. Because the 
controlled substances in the Dmg Quantity Table are related by established ratios, the offense levels for the other 
control/ed substances would be confonned accordingly. 

Option A. When the Commission initially developed the Dmg Quantity Table, it keyed the offense level for 1 KG 
of heroin (ten-year mandatory m . mum) at level 32 (121-151 months for a first offender) and 100 grams of heroin 
(five-year mandatory minimum) at level 26 (63-78 months for a first offender) because these guideline ranges 
included, or were close to, the five- and ten-year mandatory millimum sentences. However, offense levels 30 (97-121 
months) and 24 (51-63 mOllths) also include the five- and ten-year mandatory minimum sentences, as do offense 
levels 31 (108-135 months) and 25 (57-71 months). Option A displays how the heroin offense levels would look 
if the Commission used the offense levels co"esponding to the lowest (rather than the highest) guideline ranges that 
include the statutory minimum sentence. The drug table is compressed because offense levels lower than level 22 
are not changed (offense levels 22 and 24 from the cumnt Dnlg Quantity Table are combined). 

Option B. The legislative history of the Anti-Dmg Abuse Act of 1986 provides supporl for the proposition that the 
heartland of the conduct that the Congress envisioned it was addressing with the ten-year mandatory minimum was 
the ringleader in large scale dmg offenses. Senator Byrd, thell the Senate Minority Leader, explained the intent 
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during floor debate: 

For the kingpins - the mastenninds who are really mnning these operations - and they can be 
identified by the amount of drugs with which they are involved - we require a jail tenn upon 
conviction. If it is their first conviction, the minimum teml is 10 years ... Our proposal would also 
provide mandatory minimum penalties for the middle-level dealers as wel/. Those criminals would 
also have to serve time in jail. The minimum sentences would be slightly less than those for the 
kingpins, but they nevertheless would have to go to jail - a minimum of 5 years for the first offense. 
132 Congo Rec. S. 143()() (Sept. 30, 1986). 

SM gjsQ 132 Congo Rec. 22993 (Oct. 11, 1986) (statement of Rep. Lafalce) ("the bill ... acknowledge[s] that there 
are differing degrees of CUlpability in the drug world. Thus, separate penalties are established for the biggest 
traffickers, with another set of penalties for other serious drug pushers'~,' H.R. Rep. No. 9-845, 99th Cong., 2d Sess., 
pt. 1 at 11-17 (1986) (construing penalty provisions of a comparable bill, H.R. 5394, similarly). 

The typical or heartland role adjustment for kingpins in such large scale offenses is four levels. Thus, the 
Commission's cu"ent drug offense levels (when applied in conjunction with the role in the offense enhancements), 
in effect, result in double counting. That is, although Congress envisioned a level 32 offense for a first offender, 
large-scale dealer with one kilogram of heroin (or level 30, see Option A), the Commission has provided a level 36 
for the heartland case (level 32 from the Drug Quantity Table plus a four-level increase from §3B1.1). Similarly, 
the mid-level dealer at whom the five-year mandatory minimum was aimed likely will receive a two-level 
enhancement for role in the offense. If so, the Commission has assigned an offense level of 28 (26 from the Drug 
Quantity Table plus two levels from §3B1.1) to the heartland case for which Congress envisioned an offense level 
of 26 (or level 24, see discussion at Option A). Option B shows how the heroin offense levels would look if 
adjusted to avoid this double counting (pegging the reductions to levels 32 and 26, the highest offense levels 
containing the mandatory minimum penalties). 

Option C. This option combines Options A and B, pegging the quantity for the ten-year mandatory minimum at 
level 26 (level 32 minus two levels from Option A and four levels from Option B) and the quantity for the five-year 
mandatory minimum at level 22 (level 26 minus two levels from Option A and two levels from Option B). It is to 
be noted, however, that the resulting offense level for the five-year mandatory minimum quantity minus a four-level 
adjustment for a minimal role and a three-level adjustment for acceptance of responsibility would produce a 
guideline range with a minimum of less than 24 months, thus seemingly conflicting with the recent congressional 
instruction in Section 80001 of the Violent Crime Control and Law Enforcement Act of 1994. In contrast, the lowest 
offense level provided under Options A and B for such cases has a lower limit (24 monthS), consistent with this 
congressional instruction. 

As shown in the fol/owing chart, §2D 1.1 (c) would be amended by revision of the quantities associated with offense 
level 24 and greater. Note that the amounts shown are the minimum quantities associated with each offense level 
offense (f!:Z:. in the cu"ent guidelines, offense level 38 covers 30 KG or more of heroin). For simplicity of 
presentation, only the offense levels for heroin offenses are shown. The offense levels for other controlled substances 
would be adjusted accordingly (~ under §2D1.1(c), 5 kg of cocaine has the same offense level as 1 kg of heroin; 
the proposed guideline offense levels would maintain this relationship). 

OFFENSE 
LEVEL 

OFFENSE LEVELS FOR HEROIN DISTRIBUTION 
OFFENSES (CURRENT GUIDELINES 

AND OPTIONS A, B, C) 

CURRENT OPTION OPTION 
GUIDELINES A B 
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38 30 KG - - -
36 10 KG 30 KG - -
34 3KG lOKG 30 KG -
32 1KG 3KG 10 KG 30 KG 

30 700 G 1KG 3KG 10 KG 

28 400G 700 G 1KG 3KG 

26 100 G 400G 300G 1KG 

24 BOG 100 G 100 G 300G 

22 60G 60G 60G 100 G 

20 40G 40G 40G 40G 

18 20 G 20 G 20G 20G 

16 10 G 10 G lOG 10 G 

14 5G 5G 5G 5G 

12 less than less than less than less than 
5G 5G 5G 5G 

34. Synopsis of Proposed Amendment: This proposed amendment would limit the impact of dJUg quantity in the 
case of defendants who qualify for a mitigating role adjustment under §3BJ.2 (Mitigating Role). A number of 
commentators have argued that the current guidelines over-punish low-level defendallts when the sentence is driven 
in large part by the quantity of dJUgs involved in the offense. 17lese commentators have recommended that, above 
a certain level, drug quantity should not further increase the offense level for defendants with minor or minimal roles. 
That is, for example, the difference between 20,000 kilos and 200,000 kilos of marijuana may be relevant to the 
offense level for the major actors in the offense but not relevant in detennining the culpability and offense level for 
the deckhands or off/oaders involved with that quantity. Historically, the U.S. Purole Commission limited the impact 
of drug quantity for low-level defendallts in its parole release guidelines. 

Under this proposed amendment, if the defendant qualified for a minor or minimal role, the base offense level from 
the Drug Quantity Table would not exceed level [28] even if the drug quantity table otherwise would have called for 
a higher offense level. In addition, the applicable role adjustment from §3BJ.2 (Mitigating Role) will further reduce 
the offense level by two or four levels. 

The bracketing of offense level 28 in the proposed amendment indicates that the Commission requests comment on 
whether offense level 28 is the appropriate offense level for use in this amendment or whether the offense level should 
be higher or lower. 

§2Dl.1. Unlawful Manufacturing. Importing. Exporting. or Trafficking (Including Possession with Intent to 
Commit These Offenses); Attempt or Conspiracy 

(a) Base Offense Level (Apply the greatest): 
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* * * 

(3) 

* * * 

Commentary 

Ap'plication Notes: 

* * * 

16. ~,:e ~4) the QHieHHt ellhe €eHt."8I!tld substtmee /a, whieh the dejeHdant is B€€eulilable 141Uk.r §1Rl.3 
(Relewmt C8Htluet) Te5ults iH s bsse efjeHse 1e~'8i gFeste, thSH 36, (B) the eeuFtfouis (hst b'iis ejfense 1e','8i 
e~'€R'8pFeSents the defendsnt's eu/peeility in #ie ERmina! eetMty, ami (C) #ie deftmdsnt qualifies fm s 
mitigating 1'81e adjustment unae.r §3B1.2 (Mitigatil1g Rele), (l dewmwNd deP61FfU.,,€ R'fil}' be wSFl'8-.'iled. The 
eeUlf R'fil'j depsFt Ie 8 senlenee }Ie !-811'8' #ifRl #ie gftifieline 78l1ge #ist weu(d h(l~'8 tesufled if#ie de/emlaHt's 
C/laple, Twe effense 1e~'€1 hiid been efj'ense It!'.'e! 36. Pr(wified; thst s defe.'lds1lt is }Jet eligible /e ... (l 

dewHwa."fi depsFtu,re under lliis pr6;'isi8H if #ie defemitmt: 

(a) 
IIIi defined in §4111.2 (Defl11;tiens 6{ TeFms Used in Seetien 4111.1); 

(b) ifU81i}ies j8 ... Sll edjustment uHde, m1.3 ~4buse el Pes;ti81J e{ mst 6 ... Use ol Spee;61l SJfil/); 

(e) p6ssessed 8 ... imiueed fJlI6#ier pSFtieipsn( te use e ... pessess s jWefJR11 ;>'1 #ie effense; 

ftl) hed fieeisien msking su#ieRty; 

(e) 6WHed the eeHl1'8l1ed subsEsllee e, {i}l61>'leed (my psrt 6{ #ie ejfense; e,r 

(f) seld #ie eenl1'8!led subsEsnee et pkiyed {l subsEslltisl psrt hi negeEisEilig #ie leRns ol/lie ssk. 

~/e: A deftmdmlt, whe the eeUlf finds meets #ie eRleRs J.fat S tiawHwsFli depsFtul'€ UHdet this 
P1'6V'Si8H, hllli s Chllpte.r Twe ~Ise !tI~'81 e/38; 8 2 ley'el FetlueEi8H JVY'" s miR6'" F8!iI jF6Rl m1.2, sHd S 

3 k''81 .wedueEi611 Ie, seeepl6Hee el '€5p6Hsibititj' frem §JE1.i. His JiHS! ejfeHse ley'e! is 33. If #ie 
tlej'eltfisHt's Chaple ... TW6 ejfeHse Itl)'81 IIsd bee/'! 36, #ie 2 lily'el FedueEi6H /e, s miHe, F8ltl (md 3 ley'el 
l'€tiHeEielt JVY'" seeepEs11ee Ol."e5P6}JsibilUy weuid h6we resulled hi s fins' effiNlse lew!! e{ 31. The,efoNe; 
NNW #iis pHJ~'isj6,'" s tiaWHW6.W dep6IfUl'€ ~181 Ie €*€eed 2 levels (fran! lil~lel 33 Ie le~'8l 31) 1I'6uid be 
fRitheN:ed. 

* ... ... 

53 



Additional Issue for Comment: The Commission, at the request of the Practitioners' Advisory Group, requests 
comment on whether this amendment should set different maximum offense levels from the Drug Quantity Table • 
for defendants with a minor or minimal role depending upon the type of controlled substance. Specifically, should 
offenses involving heroin, cocaine, cocaine base, PCP, LSD, N-phenyl-N-[I-(2 phenylethyl)-4-piperidinyl] 
propanamide, marihuana, and methamphetamine have a different maximum offense level from the Drug Quantity 
Table for lower level defendants (~ level 28) than other controlled substance (~ level 22)? 

3S(A). Synopsis of Proposed Amendment: This is a three-part amendment to improve the operation of §3B1.1 
(Aggravating Role). First, this amendment revises §3B1.1(b) to apply when the defendant managed or supervised 
at least four other participants. This fonnulation avoids what appears to be an anomaly in the current guideline 
in that a defendant who supervises only one participant in an offense with a total of five participants receives a 
higher offense level than a defendant who is the leader or organizer of an offense involving four participants and 
manages or supervises all of the participants. This fonnulation also is more consistent with that of 21 U.S.c. § 848 
(Continuing Criminal Enterprise) (which requires the supervision of at least five other participants). Second, this 
amendment revises §3B1.1(a) and (b) to delete the tenn "otherwise extensive," a tenn of uncertain meaning that 
seems to have been intended to deal with certain non-criminally responsible participants (see current Application 
Note 3). This issue is addressed more directly by revised Application Note 1. Third, this amendment clarifies the 
interaction of §§3B1.1 and 3B1.2 in the case of a defendant who would qualify for a minor or minimal role but for 
his/her exercise of supervision over other minor or minimal participants. This interaction has been the subject of 
inconsistent interpretation and at least one circuit court decision, United States v. Tsai, 945 F2d. 155 (3rd Cir. 1992), 
has required that §§3B1.1 and 3B1.2 be sequentially applied to the same defendant. 

§3B1.1. Aggravatine Role 

Based on the defendant's role in the offense, increase the offense level as fonows:lqq~WM($.Mi)Yiiimi • 
§~!ml~ ......................................... . 

(b) If the defendant was a manager or supervisor (but Rot aR organizer or leader) aRd the erimiRai 
aeth<ity iI¥lolved we or more partieipaats or was etaef'l'lise exteAsi'leOrt!l:HJmflttouE'am&: 
~m~§£imJ#'jY?iMRgS~' increase by 3 levels. .:.:.;.:.;.;.;.;.;.;.;.;.;.;.;.;.;.:.;.;.:.;.:.;.;.;.;.;.;.;.;.;.;.;.;.;.:.;.;.;';.;.;.;.:.:.:.,., 

(c) If the defendant was an organizer, leader, manager, or supervisor iB aBY erimiaai aeti\<ity G~ 
~QIl desermee iB (8) or (b)§!lWdii@iBq#:i:mil:lEifP.£wIt::ll:~is:l~g~l, increase by 2 levels. 

Commentary 

Awlication Notes: 

1. A "participant" is a person who is criminally responsible for the commission of the offense, but lIeed not 
have been convicted. A person who is not criminally responsible for the commission of the offense (ft.,g;" 
an undercover law enforcement officer) is not a participant. 
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2. To qualify for an adjustment under this section, the defendant must have been the organizer, leader, 
manager, or supervisor of one or more other participants. An upward departure may be warranted, however, 
in the case of a defendant who did not organize, lead, manage, or supervise another participant, but who 
nevertheless exercised management responsibility over the property, assets, or activities of a criminal 
organization. 

, .. : ....... . 
::::.:':", 

3. III tiStiessing .~'lieMCf till ergtmizatiell is "eMem'ige (!:'!iff;>'Isi','C, " til! perse.'ls im'eIWld tItU'I'tg the eeUl'se ef Ihe 
eHtil'e effellse (#'0 Ie he eeo'l9idel'Cd. TIl us, ti ji¥md Mtit bwelWld e~lly HI,"ee pal'tieipftltts hut used the 
u/1lstewiftg se,-,ices e{ many 6utsitiel's etJfil-tJ he ceo'lsitie1'ed ~eJlsi~'C . 

(B). Synopsis or Proposed Amendment: This proposed amendment revises §3B1.2 (Mitigating Role) and the 
Introductory Commentary to Chapter Three, Part B (Role in the Offense) to provide clearer definitions of the 
circumstances under which a defendant qualifies for a mitigating role reduction. In addition, §3B1.4 is deleted as 
unnecessary. This amendment is derived from the work of two Commission working groups that found significant 
problems with the clarity of the current definitions of mitigating role. 

PART B • ROLE IN THE OFFENSE 

Introductory Commentary 

* * * 
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Whett an effe"se is eeHlHliHeti by me?¥! tha}! e~le paF'liefptmt, §JEl.l 6' §JEl.2 (er ?leUhe,r) may 6!'Ply. 
&JeRe,. 3BJ.3 may 6jJply 16 ejJeHse9 etJHtHliHeti by eny ItNmba e/paffieipent9. • 

• 

§3Bl.2. Mitigatin& Role 

* ,.. ... 

(a) If the defendant was a minimal participant is asy erimisal aeti'.:ity, decrease by 4 levels. 

(b) If the defendant was a minor pa .. ticipant in any eriminal aeti\~ty, decrease by 2 levels. 

1ft eases falUsg between (a) aBa (b), ae." -dQse by 3 le'/ek 
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... ... ... 

Commentary 

Av.plication Notes: 
... ... ... 

1. SNbseetimt fa) 6flPlies 16 a tlejeJltiant whe plays a mi.',imall'tJie in eenee1'teri fleti~'ity. It is inlenrieri 16 
eeYef ae{entitmts whe a.'¥! p.'ainlj' fl/'IteHg the lefJ:9t culpable flj these if1~'6lw:ri in the eentiuet 6j 6 gftJlifJ. 

U,.tle, this p1't:wjsien, #te tkjenae:It's lack ef Jetewiedge a, Itlltlef'staltdittg flj #te seepe anti stffletH.¥c fI/ the 
enlet'pffse enri ef #te aeti~'ifies 6} e#te/"S is intiieati'.'e fit 6 l'tJie flS milli.'H6/ p6ffieip61lt. 

2. It is b.te.,ttleri #tat #te 6eIWUWN'ri adjustment JY:J' a mjllimalpel'tieipant wi.'! be liseri bifi'efjliently. It welilrJ 
be 6flPl'tJPf'iate, JY:J' e:Jfflmple, fa" sen/ea.'.e Iw.e pltiyeri lie et.'ia l'tJle in a ','ery lal'ge tlntg smttggli/tg epaetien 
tIttiIt 16 t=JffIeliri paff fI/ a single ma";,'iliana shipme"lt, aT in fl CflSC whcP'e 8l'I i.'ttii .. iriIt611V69 P'eeFUiteri flS 6 

eeu";er fa" e sing.1.e smuggling trenseeti&lt in''6/''·;/tg e small eHlel:lHt flj tiN.gs. 

3. ~%'pu1'fJ€JSes flt§3B1.2(b}, e mble'p6l'tieipe:lt meens enypeffieipellt Iw.e is .l.ess el:llp6ble thlil'l Hlest effie, 
ptIIfieipettts, bl:lt whese fflle eeulri net be tlesC1'iberi fl;Y Hlillime/. 

tqt::::::::::::::::::::::::I#!#.wlm::~.::Bm:gA:gi~:::i~!9:f{mtt.eU#'fl(kM!!:~pR.!{~#:!mi#lqm:::~(#l~(?!)~l:::m~q, 

r.fj::::I::::;:::::::l:mg::B*:1&~f:!.mtll~Jl.:::Iii.r.ti,il~:l{i#'1::gifi#l#.lt!~W:f:mp8M~:::tilf.~:::~~::::::: 

tIJlI:::::::::::::I.:(~9.f:ll?l;:::::::II!:mm&qm:tq):::f.£~9RR&::::m~mlfl~aIlit?:::mlr::!f::[: 

tfJ:i:::::l:::!:::::::grml:#m~:lijag?!:itm~~;:~pJ@i::Wjmf!.~{~mgli?MW.?l::t#'Jl~iiElm#:u§4,:!::I,%fI¥(&)!ti)l:::gNi 

t#:l:!:::::!:::!!!i:!!!:!:::!ni::li:1i'~~~:i.4.00:!:t,4Mli~m!llijt:!gifllm!ll::I~~~n!l»iit!£w'll::l:q?'?'i:!:!~itffi!::! 
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*;~lnjjlf~l~Il~:~.r.<le.~lif:~$:~ltg:~9.fi:~q,Wq,f.~:::i{~I::Bfqi1:f.M6tlf@¥.¥.il9:t~::Il!BeNi.M.!R*1gi:tq,W{ 

t»!liil:il:l~im:m!~::Il~#:~ml~~jlt::ij~(m£fW!:l.l::at~!~ntm~[~¥i:J#:~m~f:l~::e.r;:~i.lfe?«4)1 

~fll~mll:ij::li,*ll,~~l'mi~:\m~iil~~Ir,?liWgt.il1@.fit_i{t)i::Ii 

ml:~:~:~:::~:!~:::::::m!':::ml.:iI(.f,i::~p.lx::.§1m!§#?4&'4::tm.:I;'::::::~ 
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u.U~[W·,m"~~rn"~·"'·:~?I.;RW;~l~·~····ij:·······"····:··~Wi 
....... . ... "'''' 

:'; ... ;'" ,,' : '.:,:. ,:,:"",' 

!;i!~~i!:!!fl:!i~::IIl.#li!.f.$m!:i§'M!lt(.it?t!;i#:rl.;:mf.it4£tij,m:::f:mm.#Wgg:!f:q#.m&:{~fPI~5m?Jw.;m;:fal~ff.4#.df:::~MRM 

ral:i:i:i!i!::i:Ii:::ig!.m!:;I_~t:g::IR.i(e#lm::ii.m#w.1i~f!S1#t#.&::t.?m::lf,~[::9$:gf.!@#.t~j::9A:::t.?:!::?i?#'Kiqq,f:~fli 

tl}@::1:::::::i.:I?i#,g::?m:j8t1WiQ?J;f.w?l~f:::m:::mtx:&fiWJ1:tIMe~K.aff.#fi.~ 

rq}m::::;:::::i~oog~m:.::I.::9J:qf.~:::9B.m'j. 

4t. If a defendant has received a lower offense level by virtue of being convicted of an offense significantly less 
serious than warranted by his actual criminal conduct, a reduction for a mitigating role under this section 
ordinarily is not warranted because such defendant is not substantially less culpable than a defendant whose 
only conduct involved the less serious offense. For example, if a defendant whose actual conduct involved 
a minimal role in the distribution of 25 grams of cocaine (an offense having a Chapter Two offense level 
of 14 under §2D 1.1) is convicted of simple possession of cocaine (an offense having a Chapter Two offense 
level of 6 under §2D2.1), no reduction for a mitigating role is warranted because the defendant is not 
substantially less culpable than a defendant whose only conduct involved the simple possess;,m of cocaine. 

Backwound: 1ft;!} !}eeH8H p,"O~';de!i tl ,"(mgt! 8/ atiju5fme?lts Jar a defenthmt IYh8 ploys tl ptH't ;,'1 etJmmill;lIg Hie 
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9f}'e1tse that makes him sUBsumtially /t'SS culpaBle Hum the ll~'C'ege pllfflcipa}lt. The eetel'miMatit3m wlteH-le, t8 apply 
9f.bseeti8H fa) 80' sUBsecti8M (b), 8' it;! .... 'tel"meaitite fltiju9tme:/I, im'8I.,cs a c4ete"Hi~ltitiml lhot is hea','ily tiepenc4eHt • 
Hp8lt tl~e jaelti e} lhe p6fflcu.'a, e69C. 

§JIU.4. IB QBy ether ease, Be aajustmeat is made far rele ia the effease. 

Malty 8f/ellses aN! c81'Hmittee by II single illeMthtal 8' by indivitkl61s e/ 1'6ughly equa! culpability S8 thtit 
11811e e} the" •• YiU recei,'e till adjustment ttll(/e,' lhis 1l2tHt. [II tuieiti8n, S8IHe palfieipa.'1t9 if! a eRmilla! 81'g6l1irati811 
m6)' reeeiWJ iHel'ellSes tmc4e, §3Bl.l (AggM','titi~lg :R81e) while 8thel'S o"ccei.'e c4ee."CllSes tt}lc4el" §3Bl.2 (Mitigating Ro81e) 
aHa still 8#tet' pal"fieip6t1ts l'ecei~'e ;18 atijustHlc~ll. 

36. Synopsis of Proposed Amendment: Some commentators have suggested that if the Commission moderates 
the weight given to drug quantity, it should also amend the guidelines to enhance the weight given to firearm use, • 
serious bodily injury, and organizer and leaders in very large scale offenses. 

Currentlyl under §2D1.1, possession of a weapon carries a 2-level increase, which adds roughly 25% to the guideline 
range at higher offense levels but little in absolute time at very low offense levels. This amendment would address 
this issue by providing a minimum offense level for weapon possession and added enhancements for firearm 
discharge and serious bodily injury. 

In addjtion, this amendment would provide an enhancement for organizers and leaders of very large scale offenses,' 
~ offenses involving at least ten other participants. For consistency, this would apply to a/l offenses, not just drug 
offenses. Two options are shown. Option 1 would add an additional specific offense characteristic to address this 
issue. Option 2 would address this issue by an application note regarding the appropriate placement of the sentence 
within the applicable guideline range. 

§2Dl.l. Unlawful Manufacturing. Importing. Exporting. or Trafficking (Including Possession with Intent to 
Commit These Offenses); Attempt or Conspiracy 

* * '" 

(b) Specific Offense Characteristics 

~~ If a allftger6Hs 't'leapea ~iaeltldiftg a firearm) was pessessea, iaerease e)' l le'/e15: 
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.... ';:. 

. ,', ' .... : ... : ........... :( .. 

If the defendant unlawfully imported or exported a controlled substance under 
circumstances in which (A) an aircraft other than a regularly scheduled commercial air 
carrier was used to import or export the controlled substance, or (B) the defendant 
acted as a pilot, copilot, captain, navigator, flight officer, or any other operation officer 
aboard any craft or vessel carrying a controlled substance, increase by 2 levels. If the 
resulting offense level is less than level 26, increase to level 26. 

* * * 

Commentary 

... ... ... 

AlWlication Notes: 

3. 

... ... ... 

Dejil1itie,·ts 8/ ''fiJAe£l1ftt'' end "tle1tge;rBUS we6jJtm" aHJ Jmmd in lite CBml'1tel'lWf)' t6 jlBl.l (ApplieatieH 
I.,.:ffltIetien9). The e/lhaneement/o,w weaperl pe99C99iell ... efleets the il'let'C89cd dtmgef' e{"'ieienee when tlrilg 
If'6jfiekel's p699C99 wt'afJtHls. The adjustment sheHitJ be aptJlied if the weafJen 1V89 pesellt, lmless it-i9 
eletil'/y impfflbable that the IWJa~1 wes oomwcted with the efftmse. Fe, Cj(ample, lite erh~a>'leeme>'lt H'BUlti 
net he applied ~f the deft:/ld6ltt, el'l'C9ted et .~is >"e9iticllce, had en unl-eetled fllmthlg "'fie i,'1 the eleset. The 
e1't,'lfiltee.·He.'ft aZse applics Ie ejftmscs that R,we ,wcfe,"CIteed Ie §-2Dl.l,' ~ H2D1.2fa)(J) a/Iti-f27; 
2Dl.J(e)(J), 2Dl.6, 2D1.7(b)(J), 2Dl.8, 2Dl.ll(e)(J), 2Dl.12(b)(J), 61ld 2D2.1(b)(1). 

... ... ... 

§2Dl.ll. llnlawfully Distributin2' Imoorting. Exporting or Possessing a Listed Chemical; Attempt or 
Conspiracy 
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(b) 

Awlication Notes: 

'" '" '" 

Sp~cific Offense Characteristics 

(1) If a daagerol:is weapoR (iaell:idiRg a firearm) was flossessed, iaerease By 1 
ltwels-: 

(Jl1::::::::::t:@~pj$:;m~::I~~~~r)~ 

.,' .:.: ...... '::; 

(~) If the defendant is convicted of violating 21 U.S.C. §§ 841(d)(2), (g)(l), or 
960 ( d) (2), decrease by 3 levels, unless the defendant knew or believed that the 
listed chemical was to be used to manufacture a controlled substance 
unlawfully. 

Commentary 

'" '" '" 

1. ''Fi.''8lN1'H'' timi "dange."8US WORP6H" a{'(! defined hi #ie Cemmenlmy 18 §JEl.1 (ApplicaH6n fflS#UCH8Hs). 
The 6Illjustme:lt in suhsecH9If (b) (1) sh6uld ge applied ~f #ie WeRp9lf was present, !m!-ess it is inlpf69a9!e 
that the WORpell was €9Ifnected with the 9ffe~lse. 

[Option 1: 

§3Bl.1. Awavating Role 

'" '" '" 

62 

• 

• 

• 



[Remaining subsections redesignated accordingly.] 

• [Option 2: 

• 

• 

§3Bl.1. Aguavating Role 

* * * 

Commentary 

AI?Plication Notes: 

• • * 

• • • 

Additional Issue for Comment: The Commission, at the request of the Practitioners' Advisory Group, invites 
comment on an altemative to the weapons portion of this enhancement in the following fonn: 

"(l)(A) If a dangerous weapon (including a fireann) was actually possessed by the defendant, or the defendant 
induced or directed atlO~her participant to actually possess a dangerous weapon, increase by 2 levels. 

(B) If the use of a dangerous weapon (including a fireann) was threatened by the defendallt, or the defendant 
induced or directed another participant to threaten the use of a dangerous weapon, increase by 3 levels. 

(C) If a dangerous weapon (including a fireann) was actually brandished or displayed by the defendant, or the 
defendant induced or directed another participant to brandish or display a dangerous weapon, increase by 
4 levels. 

(D) If a fireann was actually discharged by the defendant, or the defendant induced or directed another 
participant to actually discharge a fireann, increase by 5 levels. 

2(A) 

(B) 

(C) 

If a dangerous weapon (including a fireaml) was actually used by the defendant and as a result someone 
other than the defendant received bodily injury, or if the defendant induced or directed another participant 
to actually use a dangerous weapon and someone other than that participant received bodily injury, increase 
by 2 levels. This increase should be applied in addition to any other specific offense characteristic called 
for in this subsection. 

If a dangerous weapon (including a fireann) was actually used by the defendant and as a result someone 
other than the defendant received serious bodily injury, or if the defendant induced or directed another 
participant to actually use a dangerous weapon and someone other than that participant received serious 
bodily injury, increase by 3 levels. This increase should be applied in addition to any other specific offense 
characteristic called for in this subsection. 

If a dangerous weapon (including a fireann) was actually used by the defendant and as a result someone 
other than the defendant received pennanellt or life-threatening bodily injury, or if the defendant induced 
or directed another participant to actually use a dangerous weapon and someone other than that participant 
received pemlanent or life-threatening bodily injury, increase by 4 levels. This increase should be applied 
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in addition to any other specific offense characteristic called for in this subsection. /I 

37. Synopsis of Proposed Amendment: For offenses involving 50 or more marihuana plants, the guidelines use 
an equivalency of one plant = one kilogram of marihuana. This equivalency reflects the quantities associated with 
the five- and ten-year mandatory minimum penalties in 21 U.S.c. § 841. For offenses involving fewer than 50 
marihuana plants, the guidelines use an equivalency of one plant = 100 grams of marihuana, unless the weight of 
the actual marihuana is greater. The one plant = 100 grams of marihuana equivalency was selected as a reasonable 
approximation of average yield taking into account (1) studies reporting the actual yield of marihuana plants (37.5-
412 grams depending on growing conditions), (2) that for guideline purposes all plants regardless of size are to be 

counted while, in reality, not all plants will actually produce useable marihuana (g.g" some plants may die of disease 
before maturity,· when plants are grown outdoors, some plants may be eaten by animals),' and (3) that male plants, 
which are counted for guideline purposes, are frequently culled because they do not produce the same quality of 
marihuana (l.) do female plants. The one plant to one kilogram ratio used in the statute has been criticized by 
commentators as unrealistic. Courts have upheld this statutory ratio as a legitimate exercise of legislative authority 
(although not on the grounds that a marihuana plant actually produces anywhere close to one kilogram of 
marihuana). This amendment would detach the equivalency used in the guidelines from the one plant - one 
kilogram ratio used in the statute and substitute the 100 grams per marihuana plant ratio (currently used in the 
guidelines for cases involving fewer than 50 plants) for all cases. 

§2Dl.l. Unlawful Manufacturing. Importing. Exporting. or Trafficking (Including Possession with Intent to 
Commit These Offenses); Attempt or Conspiracy 

... ... ... 

(c) DRUG QUANTITY TABLE 

... ... ... 

In the case of an offense involving marihuana plants, if the affeftse iftvapt'ea (A) 5Q af mafe marihl:laft8 plants, 
treat eaeh plant as eEIl:livslBnt ta 1 KG af marihasna; (8) fewer than 5Q marihaans plants, treat each plant as 
equivalent to 100 G of marihuana. Provided, however, that if the actual weight of the marihuana is greater, use 
the actual weight of the marihuana. 

... ... ... 

Commentary 

... ... ... 

Backwoun4' ... ... ... 

[-It 661ii68 Htl'8l.,iltg fifty 9F 1918."6 maFihHane plants, 8n 8fjHiy'aleney 8f 8n8 phint t8 8n8 kilegFam 8l 
mwihHtiHll i6 _.oed frem the slBtNtBI}' pellally P."6Vi5i8~lS (If 21 U.S. C. § 841fh) (1) (A), (B), and (J)). Iii €ar'HHi 

Htv8MI'lg }ewe, thiMt fiftYEiKfiX#fi!jlliifplants, the statute is silent as to the equivalency. For cases involving fewer 
than fifty plants, the Commission has adopted an equivalency of 100 grams per plant, or the actual weight of the 
usable marihuana, whichever is greater. The decision to treat each plant as equal to 100 grams is premised on the 
fact that the average yield from a mature marihuana plant equals 100 grams of marihuana. In controlled substance 
offenses, an attempt is assigned the same offense level as the object of the attempt. Consequently, the Commission 
adopted the policy that, ill Ole ease 8fftmoel thall fifty meFihH81l61 pia>'ltS, each plant is to be treated as the equivalent 
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• of an attempt to produce 100 grams of man'/lUana, except where the actual weight of the usable man'huana is greater. 

• 

• 

• • • 

38. Issue for Comment: The 100 to 1 ratio between crack cocaine base and cocaine used in the guidelines reflects 
the ratio found in 21 U.S.c. § 841(b) with respect to the amounts that require a five- or ten-year mandatory 
minimum sentence. This 100 to 1 ratio has been cn'ticized by a number of commentators as unwarranted. Congress 
has directed the Commission to conduct a study with respect to this issue. The Commission's report to Congress 
is forthcoming. The Commission requests comment as to whether the guidelines should be amended with respect 
to the 1(}() to 1 ratio, and if so, whether a 1 to 1, 2 to 1, 5 to 1, 10 to 1, 20 to 1 ratio, or some other ratio, should 
be substituted. 

39. Synopsis of Proposed Amendment: This proposed amendment would revise §2DJ.1 so that the scale of the 
offense is based upon the quantity of the controlled substances with which the defendant was involved in a given 
time pen'od. A number of commentators have suggested that the use of such a ''snapshot'' would provide a more 
accurate method of distinguishing the scale of the offense than the current procedure of aggregating aI/ the control/ed 
substances regardless of the time pen'od of the offense. ~ ~ proposed amendments submitted by tlte 
Practitioners' Advisory Committee and Federal Defenders in the 1993-1994 amendment cycle; see also Judge Martin's 
opinion in United States v. Genao, 831 F. Supp. 246 (S.D. N.¥. 1993). Use of a given time frame would reduce 
the sentencing impact of law enforcement decisions as to the number of "buys" to be made before arresting the 
defendant. Currently, for example, whether the defendant is arrested after two sales or ten sales may have a 
substantial impact on the guideline range. The legislative history of the mandatory minimum sentencing provisions 
in the Anti-Drug Abuse Act of 1986 (from which the offense levels in §2D1.1 were den'ved) seems consistent with 
the use of a snapshot approach. The amounts at the ten-year mandatory minimum were chosen to be indicative 
of "major traffickers, the manufacturers or the heads of organizations, who are responsible for creating and de/iven'ng 
very large quantities of drugs" and the amounts at the five-year level were chosen to be indicative of "the managers 
of the retail level traffic." (Narcotics Penalties and Enforcement Act of 1986, H.R Rep. No. 845, Part 1, 99th Cong., 
2nd Sess. 11-12 (1986». In explaining the weights chosen for major traffickers, the House report states: 

... after consulting with a number of DBA agents and prosecutors about the distn'butions pattems 
for these van'ous drugs, the Committee selected quantities of drugs which If possessed by an 
individual would likely be indicative of operating at such a high level... The quantity is based on 
the minimum quantity that might be controlled or directed by a trafficker in a high place in the 
processing and distn'bution chain. (Id.). 

The above language suggests that the Congress was focusing on the amount of controlled substances possessed at 
one time (or within a limited time franle) rather than a cumulative amount of controlled substances possessed over 
an unlimited time pen'od. Furthennore, it is noted that the Drug Enforcement Administration's 
investigation/prosecution pn'on'ty classification scheme in effect at the time this mandatory minimum legislation was 
being considered graded cases by the amount of control/ed substances distn'buted within a time pen'od of 30 days; 
~ a Class I (major violator) was one who could be expected to distn'bute four kilograms of cocaine in a 30-day 
period; a Class II violator (mid-level Violator) was one who could be expected to distribute one kilogram in a 30-day 
period. 

It also is to be noted that the use of a time period to limit consideration of conduct for sentenr.ing purposes is 
currently contained in at least one statutory provision. Subsection (b)(2)(B) of 21 U.S.c. § B48 (Continuing 
Cn'minal Enterprise) requires the consideration of gross receipts be in relation to any 12-month period of the 
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existence of the enterprise. 

Consideration of quantity over a specified period would also eliminate cases in which courts are obligated to make 
extrapolations over long periods of time (with often tenuous infonnation) in order to assess the quantity of controlled 
substances involved over the course of the enti~e offense. 

Under this amendment, the guideline range would be based upon the largest amount of COli trolled substances with 
which the defendant was involved in a specified time period. Bracketed language displays four options. Options 
include a one-year time frame; a lBO-day time frame, a 30-day timeframe, and an option using the largest quantity 
involved at anyone time. 

§2Dl.1. Unlawful Manufacturine. Importing. Exporting. or Trafficking (Including Possession with Intent to 
!&!!!,mit These Offenses); Attempt or Conspiracy 

• • • 

(c) DRUG QUANTITY TABLE 

• • • 

lW#'lit§:lmijlim]m9;qti::lm~l~ 

[Option 1: 

[Option 2: 

~lU Unless otherwise specified, the weight of a controlled substance set forth in the table refers to the entire 
wei8itt of any mixture or substance containing a detectable amount of the controlled substance. If a mixture or 
substance contains more than one controlled substance, the weight of the entire mixture or substance is assigned 
to the controlled substance that results in the greater offense level. 

{9.l The terms "PCP (actual)" and "Methamphetamine (actual)" refer to the weight of the cc.,;::-· . lIed substance, 
itself, contained in the mixture or substance. For example, a mixture weighing 10 grams contain:lng PCP at 50% 
purity contains 5 grams of PCP (actual). In the case of a mixture or substance containing PCP or 
methamphetamine, use the offense level determined by the entire weight of the mixture or substance, or the 
offense level determined by the weight of the PCP (actual) or methamphetamine (actual), whichever is greater. 

ml "Ice," for the purposes of this guideline, means a mixture or substance containing d-methamphetamine 
hydrochloride of at least 80% purity. 

tm "Cocaine base," for the purposes of this guideline, means "crack." "Crack" is the street name for a form of 
, ........... . 
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cocaine base, usually prepared by processing cocaine hydrochloride and sodium bicarbonate, and usually 

• appearing in a lumpy, rocklike form. 

• 

• 

(f:1 In the case of an offense involving marihuana plants, if the offense involved (A) 50 or more marihuana 
'pl'ants, treat each plant as equivalent to 1 KG of marihuana; (B) fewer than 50 marihuana plants, treat each plant 
as equivalent to 100 G of marihuana. Provided, however, that if the actual weight of the marihuana is greater, 
use the actual weight of the marihuana. 

tGj In the case of anabolic steroids, one "unit" means a 10 cc vial of an injectable steroid or fifty tablets. All 
Vj'!liS of injectable steroids are to be converted on the basis of their volume to the equivalent number of 10 cc 
vials (~, one 50 cc vial is to be counted as five 10 cc vials). 

In In the case of LSD on a carrier medium (~, a sheet of blotter paper), do not use the weight of the 
LSD/carrier medium. Instead, treat each dose of LSD on the carrier medium as equal to 0.4 mg of LSD for 
the purposes of the Drug Quantity Table. 

40. Synopsis of Proposed Amendment: Some commentators have argued that the fact that the guidelines do not 
take into account drog purity can lead to unwarranted disparity in three types of cases. First, with some drogs, the 
purity of the drog generally increases with quantity (~ large quantities of heroin are generally purer than small 
quantities). With other drogs, purity varies less or does not vary at al/ (~ Percodan does not vary in purity because 
it is in pill fonn). The net result is that if the offense levels assigned to various control/ed substances are 
proportional at the lower offense levels, the offense levels for the controlled substances that do not vary in purity wil/ 
over-punish at the higher offense levels. For example, if Percodan and heroin offenses are aligned correctly at level 
12, Percodan offenses will be substantially over-punished at higher offense levels. Second, there are a number of 
controlled substances that typically use large proportions offiller material in distribution. Methadone and Percodan 
are examples. Consequently, the offense levels for these substances tend to be inflated grossly by the weight of the 
filler material. This is similar to the LSD blotter paper/sugar cube issue that the Commission addressed in the 1993 
amendment cycle. Third, even with drugs that generally increase in purity as quantity increases (~ heroin), there 
are some points in the distribution scheme (particularly at the lower levels) in which purit)' may vary substantially 
and thus have a significant impact on offense level. In addition, when purity is not considered, the offense level can 
be affected substantially by the timing of the arrest. For example, if a retail drog dealer buys ten grams of heroin 
at 50 percent purity in order to cut it with 100 grams of quinine and resell it, the offense level if the defendant is 
an'ested before cutting the heroin is level 16 (ten gra.ms). TIle offense level if the same defendant is arrested after 
cutting the quinine is level 26 (110 grams) despite the fact that the amount of actual heroin involved has always been 
five grams (ten grams at 50 percent purity). 

Adoption of a drog table that used the actual weight of the control/ed substance itself (~ 10 grams at 25% purity 
= 2.5 grams) would address these issues and eliminate inflation of offense levels based on "filler" material. Purity 
infonnation is routinely provided on DEA Fonn 7 using established sampling procedures. There are, however, two 
potential practical problems related to drog purity that would have to be addressed satisfactorily before adoption of 
such a proposal. Both of these practical problems apply primarily to control/ed substances that vary in purity (~ 
heroin and cocaine), rather than to legitimately manufactured phannaceuticals that have been diverted (for which 
purity can readily be established) and substances that do not vary greatly in purity and thus would continue to be 
assessed by gross weight (g.g" marijuana). First, there is the possibility of increased litigation over purity 
assessments. It is noted, however, that (1) courts currently make estimates of drug quantity from infonnalion that 
is clearly less precise,' (2) the Parole Commission has not found the use of quantity/purity to be problematic; and 
(3) quantity/purity currently is used for several controlled substances. For example, the instruction in §2D 1.1 to use 
"300 KG of Methamphetamine or 30 KG or more of Methamphetamine (actual)" directs the court to use the 
weight/purity of Methamphetamine with a conclusive presumption that the Methamphetamine is at least ten percent 



pure; the same instruction is contained in §2D1.1 for pCP. Second, there is the issue of how to handle cases in 
which no controlled substance is seized (~ uncompleted offenses) and cases in which a controlled is seized but 
for some reason is not tested for purity. 

Both of these concerns may be addressed by the adoption of a rebuttable presumption (or a set of rebuttable 
presumptions). For example, there could be a rebuttable presumption that the actual weight of the control/ed 
substance was 50 percent of the weight of the mixture containing the controlled substance. In such case, the court 
would use a higher or lower percentage if such could be established by the government or the defense. Or, without 
much increase in complexity, there could be a set of rebuttable presumptions by drug type and/or gross quantity. 
The Parole Commission has used a chart with ''fallback'' purities as rebuttable presumptions based on the type and 
gross quantity of controlled substance for many years. The proposed amendment provides a set of rebuttable 
presumptions to address these issue. 

§2D1.1. Unlawful Manuracturine. Importine. Exportine. or Traffickine (lncludine Possession with Intent to 
Commit These Offenses); Attempt or Conspiracy 

... ... ... 

(c) DRUG QUANTITY TABLE 

Controlled Substances and Quantity. Base Offense Level 

(1) • 30 KG or more of Heroin (or the equivalent amount of other Schedule I or II 
Opiates); 

• 150 KG or more of Cocaine (or the equivalent amount of other Schedule I or II 
Stimulants); 

• 1.5 KG or more of Cocaine Base; 
• 30 KG or more of PCP, or 3 KG or mare of PCP (aetua:l); 
• 30 KG or more of Methamphetamine, or 3 KG OF more of Methamphetamifte 

(ftetua:l), or 3 KG or mare of "lee"; 
• 300 G or more of LSD (or the equivalent amount of other Schedule I or II 

Hallucinogens) ; 
• 12 KG or more of Fentanyl; 
• 3 KG or more of a Fentanyl Analogue; 
• 30,000 KG or more of Marihuana; 
• 6,000 KG or more of Hashish; 
• 600 KG or more of Hashish Oil. 

(2) • At least 30 KG but less than 100 KG of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 
• At least 150 KG but less than 500 KG of Cocaine (or the equivalent amount of 

other Schedule I or II Stimulants); 
• At least 1.5 KG but less than 5 KG of Cocaine Base; 
• At least 30 KG but less than 100 KG of PCP, or at least 3 KG aut less theft 19 KG 
of PCP (ftetua:l); 
• At least 30 KG but less than 100 KG of Methamphetamine, or at least 3 KG aut 
less thftft 19 KG of Methamphetftffiifte (aetual), OF at least 3 KG aut less thaft 19 KG 
ef "lee"; 
• At least 300 G but less than 1 KG of LSD (or the equivalent amount of other 

Schedule I or II Hallucinogens); 
• At least 12 KG but less than 40 KG of Fentanyl; 
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• At least 3 KG but less than 10 KG of a Fentanyl Analogue; 
• At least 30,000 KG but less than 100,000 KG of Marihuana; 
• At least 6,000 KG but less than 20,000 KG of Hashish; 
• At least 600 KG but less than 2,000 KG of Hashish Oil. 

(3) • At least 3 KG but less than 10 KG of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 15 KG but less than 50 KG of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 
• At least 150 G but less than 500 G of Cocaine Base; 
• At least 3 KG but less than 10 KG of PCP, or at lea5t 300 G but less thaa 1 KG of 
PCP (aetual); 
• At least 3 KG but less than 10 KG of Methamphetamine, ar at least 300 G But less 
lSy 1 KG of Metaamf'lBetIHBme (aetual), or at least 300 G but less thaa 1 KG af 
~; 
• At least 30 G but less than 100 G of LSD (or the equivalent amount of other 

Schedule I or II Hallucinogens); 
• At least 1.2 KG but less than 4 KG of Fentanyl; 
• At least 300 G but less than 1 KG of a Fentanyl Analogue; 
• At least 3,000 KG but less than 10,000 KG of Marihuana; 
• At least 600 KG but less than 2,000 KG of Hashish; 
• At least 60 KG but less than 200 KG of Hashish Oil. 

(4) • At least 1 KG but less than 3 KG of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 5 KG but less than 15 KG of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 
• At least 50 G but less than 150 G of Cocaine 
• At least 1 KG but less than 3 KG of PCP, or at least 100 G blit less thaft 30G G of 
PeP (aetuw); 
• At least 1 KG but less than 3 KG of Methamphetamine, or at least lOG G b\:it less 
thy 300 G of Metaamf'lftetftffttR6 (aetaa!), or at least 100 G b\:it less theft 300 G of 
!!Jee!!; 
• At least 10 G but less than 30 G of LSD (or the equivalent amount of other 

Schedule I or II Hallucinogens); 
• At least 400 G but less than 1.2 KG of Fentanyl; 
• At least 100 G but less than 300 G of a Fentanyl Analogue; 
• At least 1,000 KG but less than 3,000 KG of Marihuana; 
• At least 200 KG but less than 600 KG of Hashish; 
• At least 20 KG but less than 60 KG of Hashish Oil. 

(5) • At least 700 G but less than 1 KG of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 3.5 KG but less than 5 KG of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 
• At least 35 G but less than 50 G of Cocaine Base; 
• At least 700 G but less than 1 KG of PCP, ar at least 79 G but less taM 100 G of 
PCP (aetual); 
• At least 700 G but less than 1 KG of Methamphetamine, or at least 79 G bat less 
the 100 G of MethamphetamiBe (aet\:ial), or at least 79 G but less the 100 G of 

...J!Iee!!; 
• At least 7 G but less than 10 G of LSD (or the equivalent anlOunt of other Schedule 
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Controlled Substances and Quantity* Base Offense Level 

I or II Hallucinogens); 
• At least 280 G but less than 400 G of Fentanyl; 
• At least 70 G but less than 100 G of a Fentanyl Analogue; 
• At least 700 KG but less than 1,000 KG of Marihuana; 
• At least 140 KG but less than 200 KG of Hashish; 
• At least 14 KG but less than 20 KG of Hashish Oil. 

(6) • At least 400 G but less than 700 G of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 2 KG but less than 3.5 KG of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 
• At least 20 G but less than 35 G of Cocaine Base; 
• At least 400 G but less than 700 G of PCP, or at least 49 G eat less the 79 G of 

PCP (aemal); 
• At least 400 G but less than 700 G of Methamphetamine, or at least 49 G eat lesa 
tftftft 7Q G of MethftBlflhetftBllBe (aetaal), or at least 40 G eat less the 7Q G of "lee"; 
• At least 4 G but less than 7 G of LSD (or the equivalent amount of other Schedule 
I or II Hallucinogens); 
• At least 160 G but less than 280 G of Fentanyl; 
• At least 40 G but less than 70 G of a Fentanyl Analogue; 
• At least 400 KG but less than 700 KG of Marihuana; 
• At least 80 KG but less than 140 KG of Hashish; 
• At least 8 KG but less than 14 KG of Hashish Oil. 

(7) • At least 100 G but less than 400 G of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 500 G but less than 2 KG of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 

• At least 5 G but less than 20 G of Cocaine Base; 
• At least 100 G but less than 400 G of PCP, or at least 10 G aut less thaa 49 G of 

PCP (aetaal); 
• At least 100 G but less than 400 G of Methamphetamine, or at least 19 G aat less 
thaa 49 G of MethamJ3hetamlae (aetael), or at least 19 G aut less thaa 49 G of "lee"; 
• At least 1 G but less than 4 G of LSD (or the equivalent amount of other Schedule 
I or II Hallucinogens); 
• At least 40 G but less than 160 G of Fentanyl; 
• At least 10 G but less than 40 G of a Fentanyl Analogue; 
• At least 100 KG but less than 400 KG of Marihuana; 
• At least 20 KG but less than 80 KG of Hashish; 
• At least 2 KG but less than 8 KG of Hashish Oil. 

(8) • At least 80 G but less than 100 G of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 400 G but less than 500 G of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 
• At least 4 G but less than 5 G of Cocaine Base; 
• At least 80 G but less than 100 G of PCP, or at least 8 G aut less than 19 G of PCP 
(aetual); 
• At least 80 G but less than 100 G of Methamphetamine, or at least 8 G eat les&
the l:Q G of Methamflhetamine (aetaal), or at least 8 G aut less thaa 10 G of "lee"; 
• At least 800 MG but less than 1 G of LSD (or the equivalent amount of other 

Schedule I or II Hallucinogens); 
• At least 32 G but less than 40 G of Fentanyl; 
• At least 8 G but less than 10 G of a Fentanyl Analogue; 
• At least 80 KG but less than 100 KG of Marihuana; 
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Controlled Substances and Quantity* Base Offense Level 

• At least 16 KG but less than 20 KG of Hashish; 
• At least 1.6 KG but less than 2 KG of Hashish Oil. 

(9) • At least 60 G but less than 80 G of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 300 G but less than 400 G of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 
• At least 3 G but less than 4 G of Cocaine Base; 
• At least 60 G but less than 80 G of PCP, ar at least (; G bat less thaa 8 G af PCP 
(aemal); 
• At least 60 G but less than 80 G of Methamphetamine, or at least (; G eat less thlHl 
8 G af Methamflhetamiae (aetaal), ar at least (; G bat less tBlHl 8 G af "lee"; 
• At least 600 MG but less than 800 MG of LSD (or the equivalent amount of other 
Schedule lor II Hallucinogens); 
• At least 24 G but less than 32 G of Fentanyl; 
• At least 6 G but less than 8 G of a Fentanyl Analogue; 
• At least 60 KG but less than 80 KG of Marihuana; 
• At least 12 KG but less than 16 KG of Hashish; 
• At least 1.2 KG but less than 1.6 KG of Hashish Oil. 

(10) • At least 40 G but less than 60 G of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 200 G but less than 300 G of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 
• At least 2 G but less than 3 G of Cocaine Base; 
• At least 40 G but less than 60 G of PCP, ar at least 4 G bat less thaa (; G of PCP 
(aemal); 
• At least 40 G but less than 60 G of Methamphetamine, or at least 4 G bat less thaa 
(; G of Methamphotamiao (aetHal), or at loast 4 G blit loss thaD {) G of "Iee"; 
• At least 400 MG but less than 600 MG of LSD (or the equivalent amount of other 
Schedule I or II Hallucinogens); 
• At least 16 G but less than 24 G of Fentanyl; 
• At least 4 G but less than 6 G of a Fentanyl Analogue; 
• At least 40 KG but less than 60 KG of Marihuana; 
• At least 8 KG but less than 12 KG of Hashish; 

* * * 
(11) • At least 20 G but less than 40 G of Heroin (or the equivalent amount of other 

Schedule I or II Opiates); 
• At least 100 G but less than 200 G of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 
• At least 1 G but Jess than 2 G of Cocaine Base; 
• At least 20 G but less than 40 G of PCP, ar at least '2 G bllt less thaa 4 G af PCP 
(aetael); 
• At least 20 G but less than 40 G of Methamphetamine, or at least '2 G bat less thaa 
4 G af MetBlHBflBetamiBo (aetual), or at loast '2 G l":lt los5 thaD 4 G of "Jeo"; 
• At least 200 MG but less than 400 MG of LSD (or the equivalent amount of other 
Schedule I or II Hallucinogens); 
• At least 8 G but less than 16 G of Fentanyl; 
• At least 2 G but less than 4 G of a Fentanyl Analogue; 
• At least 20 KG but less than 40 KG of Marihuana; 
• At least 5 KG but less than 8 KG of Hashish; 
• At least 500 G but less than 800 G of Hashish Oil; 

71 

Level 22 

Level 20 

Level 18 



Controlled Substances and Quantity* Base Offense Level 

* * * 

(12) • At lea<;t 10 G but less than 20 G of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 50 G but less than 100 G of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 

• At least 500 MG but less than 1 G of Cocaine Base; 
• At least 10 G but less than 20 G of PCP, or at least 1 G but less than 2 G of PCP 
(actual); 
• At least 10 G but less than 20 G of Methamphetamine, or at least 1 G but less tOM 
2 G of Metoamvoetamme (aehlal), or at leltSt 1 G but less tOM 2 G of "lee"; 
• At least 100 MG but less than 200 MG of LSD (or the equivalent amount of other 
Schedule I or II Hallucinogens); 
• At least 4 G but less than 8 G of Fentanyl; 
• At least 1 G but less than 2 G of a Fentanyl Analogue; 
• At least 10 KG but less than 20 KG of Marihuana; 
• At least 2 KG but less than 5 KG of Hashish; 
• At least 200 G but less than 500 G of Hashish Oil; 

* * * 

(13) • At least 5 G but less than 10 G of Heroin (or the equivalent amount of other 
Schedule I or II Opiates); 

• At least 25 G but less than 50 G of Cocaine (or the equivalent amount of other 
Schedule I or II Stimulants); 

• At least 250 MG but less than 500 MG of Cocaine Base; 
• At least 5 G but less than 10 G of PCP, or at least 500 MG ':Hit less thaD 1 G of 

PCP (aetual); 
• At least 5 G but less than 10 G of Methamphetamine,..et'-at least 500 MG but less 
thM 1 G of Methamflhetamiae (aetual), or at least 500 MG but less thaa 1 G of "lee"; 
• At least 50 MG but less than 100 MG of LSD (or the equivalent amount of other 

Schedule I or II Hallucinogens); 
• At least 2 G but less than 4 G of Fentanyl; 
• At least 500 MG but less than 1 G of a Fentanyl Analogue; 
• At least 5 KG but less than 10 KG of Marihuana; 
• At least 1 KG but less than 2 KG of Hashish; 
• At least 100 G but less than 200 G of Hashish Oil; 

* * * 

(14) • Less than 5 G of Heroin (or the equivalent amount of other Schedule I or II 
Opiates); 

• Less than 25 G of Cocaine (or the equivalent amount of other Schedule I or II 
Stimulants); 

• Less than 250 MG of Cocaine Base; 
• Less than 5 G of PCP, or less than 500 MG of PCP (actual); 
• Less than 5 G of Methamphetamine, or less thaa 500 MG of Methamflhetamiae 

(aetual), or less thM 500 MG of "Iee"j 
• Less than 50 MG of LSD (or the equivalent amount of other Schedule I or II 

Hallucinogens) ; 
• Less than 2 G of Fentanyl; 
• Less than 500 MG of a Fentanyl Analogue; 
• At least 2.5 KG but less than 5 KG of Marihuana; 
• At least 500 G but less than 1 KG of Hashish; 
• At least 50 G but less than 100 G of Hashish Oil; 
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Controlled Substances and Quantity* Base Offense Level 

>Ie >Ie >Ie 

(15) • At least 1 KG but less than 2 .. 5 KG of Marihuana; Level 10 
• At least 200 G but less than 500 G of Hashish; 
• At least 20 G but less than 50 G of Hashish Oil; 

>Ie >Ie >Ie 

(16) • At least 250 G but less than 1 KG of Marihuana; Level 8 
• At least 50 G but less than 200 G of Hashish; 
• At least 5 G but less than 20 G of Hashish Oil; 

>Ie >Ie >Ie 

(17) • Less than 250 G of Marihuana; 
• Less than 50 G of Hashish; 

Level 6 

• Less than 5 G of Hashish Oil; 

>Ie '" '" 

>Ie T Hess etbendsc s~eeified, the weight of a eofttroUed suestaftee set forth m the taele refers to the weight of 
the eofttroUed suestfIBee oftly. For eJffi:mple, a mixture weighiftg teft grams eofttainiftg herots at 59% pur~ 
COfttains fi ... e grams of pure hereiD; the fi ... e grams of pdre herolft would be used to ealeulate the offeftse leyeb 
eetife weight of aftY moosre or suestaftee eOfttaiftiftg a aeteetaele amouftt of the eOfttroUea suestfIBee. If a 
mi:Jttltfe 8r suestaftee eOfttaias more thaft Ofte eOfttroUea suestaftee, the weight of the efttire mi:Jtture or suestaaee 
is assigtlea to the eofttroUea suestaftee that results ilt the greater offeftse le' .. el. The terms "PCP (aetual)" aaa 
"Methamphetamme (aetual)" refer to the 't'leight of the eofttrollea suestaeee, itself, eoetaiaea ift the mixture or 
stlestatlee. For C*affiple, a mixttH'e weighiftg 19 grams eOfttaiftiBg PCP at 59% ptH'ity C08taiftS 5 grams of PCP 
(aetual). 1ft the ease 6£ a mi:xture Of soostaaee eOfttainiftg PCP or methampaetamifte, use the offease level 
aetermmOEi ey the entife weight of the mixture or substaftee, or the offeftse leyel determinea by the weight of 
tile PCP (aetual) or methamphetamine (aetual), , .... hiehe ... er is greater. 

"lee," fer the ptH'poses of this guiaeliBe, meafts a mixture or sUBstaBee eOBtaiBiBg d methamphetamifte 
hydroehloriae of at least 80% purity. 

1ft t:he ease of LSD Oft a earrier medium (~, a sheet of elotter paper), do Rot use the weight of the LSD/carrier 
metHtHB. IBSteaa, treat eaeh dose of LSD Oft the earrier meditHB as eEtual to 9.4 mg of LSD for the purposes 
of t:he Drag QUatltity Taele. 
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Commentary 

'" '" '" 

Application Notes: 

1. 

9. 

"MHH:ure or sabstaaee" as ssea ia this gsieeliae has lhe same meaniag as m 21 U.S.C. § 841, e*eeflt as 
eJiflressly 13ro',rided. Mooure or sabstaP.£e eoes Bet iaeluee materials that must be s6flaratea from the 
eoatrollee sabstasee Before the eORtrollea sUBstasee eRR be used. E1Eamflles of sueh materials meluGe 
Mia aeerglass m a eaeaiae/Hberglass POReee swtease, beeswax ia a eoeaiBe/bees· .... ax statue, aRe waste 
water from as illieit laboratory !lsee to maauffieture a eoatrollee sabstaBee. If sueh material eaBBeI: 
reaSily be seflarated from the mooure or substaaee that apflropriately is eouBted ia the Drug QaaBtity 
Table, the eosrt may lise aBY reasoaable method to a~flre1Eimate the weight of tAe moo\:lre or soostaaee 
to be eoaRted . 

• '\0 aflware deflartare aoaetheless may be ... ,rarraRted whea the moo.are or saBstaaee eouates ia the Drag 
Qaaatity Table is eombiaad ... ..ith other, BOIHoaBtable material ia ao aaasually sOflhistieated maaBeF 
is order to a't'oid aeteetioa. 

'" '" '" 

Trafiiekiag is eoatrolled sabstanees, eompoaBds, or moollres of ullas\:lally-high plifity may w!lffallt-an 
upwarEi Eieflafture, e*eeflt is the ease of PCP or methamflhetamiBe fer whieh the gtiideliae itself flrO\~des 
fer Mie eomideratioB of flarity (§H the rootaote to the Drag Qaantity Table). The flurity of the 
eeatrolled sabstaBee, partietilarly ia the ease of heroia, may be rele¥8Bt ia the seateaeiag preeess 
beeause it is flrobati¥e of the eefeadaat's role or flositioa in the ehaia of distribatioa. Siaee eoatrelled 
substanees are oftea diluted aad eombiaed with other sHbstaBees as they flass do' .. m the ehaia of 
distri9utioB, the faet that a defendaBt is iR flossession of uftusually flure Bareoties may iadieate a 
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IlfOmmest role is the erimiaal esterprise aad praKimity to the soaree of ths drugs. As large quaalities 
are sormally MSOciated ,"'~th high parities, this faetor is partiealarly rele'Hl.S{; where smaller quastities 
are iavolr .. ed. 

The Commission has used the sestssees pre¥ided is, asd equivalences derived from; the statute (21 
U.S.C. § 841(b)(1»; as the primary basis for the guideline sentences. The statute, however, provides 
direction only for the more common controlled substances, i.e., heroin, cocaine, PCP, methamphetamine, 
fentanyl, LSD and marihuana. The Drug EquiValency Tables set forth below provide conversion factors 
for other substances, which the Drug Quantity Table refers to as "equivalents" of these drugs. For 
example, one gram of ~ oxymorphone, a Schedule I opiate, is to be treated as the 
equivalent of five kilograms of marihuana in applying the Drug Quantity Table. 

,.. ,.. ,.. 

.J.i.llJ.. If the number of doses, pills, or capsules but not the weight of the controlled substance is known, multiply 
:.:.:.:.:. 

14. 

the number of doses, pills, or capsules by thlJ typical weight per dose in the table below to estimate the I6t6I 
weight of the controlled substance (~ 100 doses of Mescaline at 500 mg per dose = 50 gms of 
mescaline). The Typical Weight Per Unit Table, prepared from illfonnation provided by the Drug 
Enforcement Administration, displays the typical weight per dose, pill, or capsule for certain controllcd 
substances. Do not use this table if any more reliable estimate of the t<.HtiI weight is available from case
specific infonnation. 

,.. ,.. ,.. 

D lysel'gic acid; ,yhich i!i ge.'ICNllly u!ied 16 Hiake LSD, i!i eltI!i!Jifietl as a Seheaule III ceHlf'6.'letJ !iub!iltHtee 
(Ie which §2D1.1 tlpplies) alia as a litJtedpi"Ccu,ser (te ,.'hich §2D1.116ppUC!J). n~efe the ae/maant i!i 
e61'H'icred under 21 b~S. C. §§ 841(lJ)(1)(D) e:" 960(lJ) (4) ef aJl efftmsc ilwel"l'iflg d Iysel'gie acid, tlpp~ 
§2f)1.1 BI' §2D1.11, whidle'l'Cl' lC!iulb in the g1't!arer 8fje-JISC ].eycl. ~ Applicati6J1 l'kJre 5 in the 
eem"lelftaly Ie §lB1.1 (Applicaliml bl!itfflctiml!J). WhCi"C h'le tkjenatiflt i!i aecau"ltalY~'a~t effen!ie 
iH'I6fliHg the mallujactui"C ef LSD, ~ Applicatiml I\Cete 12 abe'I'C pef't6ifl;'1g Ie the aetemti~latien ef-lhe 
!ieale e{ the ej'fett!ic. 

,.. ,.. ,.. 

18. LSD 6ft a bl8ite1' paper CllI'I'ier mcaium typically i!i marked !ia that the 1'IuHtbe.' ef tle!ie!i (''hiM'') per meet 
1'efHiily can be aeremlitlcd. U~C1'l thi!i i!i Het t.'te ea!iC, it i!i te be pl'e9tttnea that eaelt 1/4 iHelt-hy 1/4 i,'telt 
sccti6ft ef the bl8tte,- paper i!i eqHtill Ie anc de!ie. 

lit the C(t9C ef liqHid LSD (LSD that lias net bCCH ptecea ante a came, meaium), u!iirlg thc weight 6{ h'le 
LSD ti/e~le la ealeulare the ejfe1'l!iC le~'el HIli]' tlet adequatcly reflect h'te !icpjeu!i1le!i!i ef t}le ejfe.'l!ie. lit !iuch 
a C6ge, tm Np •• 'tffli tlepafttu'e may bc wtl1'PWltcd. 

[Remaining Notes to be renumbered accordingly J 
,.. . . 

Bqck(l1'ound: Ojfen!Je!i tJ1'Itiefr 21 U.S. C. §§ 841 arid 96(} i"Ccei~'e identical pU1'li9hHlC~lt basea upen the qHa1'lfity ef t.lte 
c6fttf61l-eti !JHb!iteltcc bweh'Cd, the aejenaalft'!i ef'imj}lal hi!ila,,', ana whether aeahlt e,- !icf'iau!i bodily ilfjf4'Y i"C!iultea 
frem thc ef/eHSC. 

Tlte base e/fm1!iC {tWC's iH S·2DJ.1 a."e eithe.· pre~"aed ail-cctly by h~e A~lti DrHg Abu!ie Act et 1986 Br fNC 

pNJ]NJl'tienai Ie the l-e~'C!s C!Jtabli!itleti by statutc, a,'la apply la alluflla .... f'u.' Iffljfiekhlg. Lew:l!i 32 aHa 26 hi the Dmg 
QHtlHtity Table {lI'e the ai!itinctiml!i p,"8't'iaeti by the J inti Dmg Ab!t!ic Act; helVcYC?, ,lul'tlte.- N:ji1'lCfHe~1t ef tilttg 
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tlJ'ft8u"ls is 85Se1tti6l f8 fV8~'itie alegie6l sellleJlehtg Sh't4eRtI'C J¥J.- tbug ejJeilses. To tieremlille Hlesejil'ft'f tiistiMeti8l'ls, 
tlte C8,,"lftissi8" e8?1su.'ted l'fume."8lts e:JCpcl'ts tI1td pNletiIi8}fe.-S, i}Jelutiing 6tt/ll8Pities at the D."ttg &}8l'eemel'ft • 
Adltti"i9HYiti8", chemists, alf81'tleys, fV8b6ti81i 8ffieers, 6~ldl'tlembe,s ttfthe Ol'gtlliizetl CI'i:lieDntg&Ifat'ce.'tleHt Tti!Jk 
Ferees, Wh8 6ls8 adWJe6te lite lIeeessity fYf these tiisthletifHlS. 

The elISe ttffimse lew:o's at le· .. eo's 26 6~ltl 32 establisli guidelinc l'tHtges willt « {8IYe,. limit lIS clese E8 the 
SttiRtHNy Hliltimum lIS p8SSible; ~ te'lel 32 .Yi1tges jF8H1 121 t8 151 months, whe.we Hie staRtte", millimu?11 is ten 
yetII'S 8>' ].2{} 1f18~tlhs. 

• • • 

lketltlse the weights 8l LSD etmieJ' metii6 WI..,. II'idely (eltllypie6lly ftu aeeetl b'1e weight fYf the C8:ltl'8l!etl 
SN8skMee ifge/f, lite ~issielt JellS tletel'tnilletl H1Bt BlISiltg affense /eyels ali #Ie elltif'C weight of the LSD Blid 
eaMeJ' metiiu,," IV6UI,: pi·8fiL.lee UlilWll'r'tllitetl tiispfll'ity Bl'H8~tg efje,'lses ilt.'8l .... 'ing the StI:,.,e tfUtllitity 8/ (leRtal LSD 
(but tiiffe>wtt efN'f'ie., weights), tIS well as se.'Ii&lees tliSPiw8fJ<91'ti8f1Bte E8 th8se J¥JT' 8(.1,e ... , Ht81'C MHgel'8HS eellt."8l!eti 
SNbsi6Jtees, SUM tIS PCP. C8liscqueHtly, in etlSes ili~'8M~tg LSD ecmt6inetl ilt a eill'l'ia mediul'tl, the C8Hlmissiolt 
litIS esltlblishetl 6 weight pe., tlestr eJ {}. 4 milligNlHt fa" pU1fJ8Ses ttl tietemJilting the btlSe ejJeltge lew]l. 

The tiBStlgC lI'eig.'1t olLSD se{eetetl exeeetls lite D."ftg ElIJ¥J1'eemeHt Atiminisb"tlti8l'l's S~IMNi dosage Uttff 
Jet'LSD ttf {}.9S milligfflHI (i.:b Hie fJ!ta~ltity 8f BetllBI LSD pef' dBse) in OffleJ' t8 tlSSigfl some weight t8 the eill'l'ie:-

-I' D LSD' '1..' 1 ,-I -I -I ,'" • -I' I'" " mealU1f.. zt:etltlSe typle6uj IS mtNiffJdJu (ela e8>'ISUl'tleu 8M .. j 81i 6 e6l'1'le ... meutHm, Me /He.U.9181t ef S8H1C 
lveigllt atHibut6bte t8 lite etll"f'ie,- 'HediltH' 1'eeBgtlizes (A) thtlt fJjfense levels jfJI' :"esl 8the,. em,trel?ed suhsttl:tees tilwe 

btlSed UfHHt t,lte lveight 9f lite mmuf'e emltah,htg the e811t1<8!letl sU8stanee witheut l'egtiNJ 18 pmity, Wid (B) the 
tkeisi8ft ;It Ch6f!Hta}t ~'. llHitetl States 111 S. Ct. 1919 (199:1) (he.'tii~fg th6t the teff1t "Httmtl'C e,- sHbsl61tee" ilt 
21 U.S.c. § 841(b)(:1) blehuJes the e61'f'ie,. metiillm iff 1'o','1ieh LSD is absol'bed). At the S{il'fle time, the .w:ight peJ' 
tifJse seteetetl is less tha,', lite I.'eightpef' dose th6t IV6Ultl eifltate the effiNtSC leYeIj6,' LSD 8It a efN'f'iei" HfetliHHf with 
lItat J¥J' lite s61'tle Itumbe,' ef tleses ef J'CP, 6 eeltwlled subSkMee that t!8mp6i'WIi}'t) tlSSessHt&tts il'ltlieate is HIOI'e 
/iltely t8 iltduee 'li8/e~lt 6ets tllid (el€iJla", ent/it Il.all is LSD. (Heating LSD 61t 6 eal'f'iei" metiium tIS weighing 9.5 
milligPmH pel' ti8se lV6ultlp1'8tluee effe:lse fe'ie/s eiflti~'fl!t!ltt Ie HI8se faT' PCP.) Thus, the apJN6aoh tleeitled Up8lt • 
by the C8mmissi8lt IWl! haI'9'Ho:lize ttfjense Ie'lels J¥J'" LSD 6jfelises lI'ith these fa, elite,.. t!8fll1'8lletl substaliees alta 
a>'8itl tilt Nltdue iltjluettee 8/ ','a,,;etl elNl'ie.· weight 8ft the applicable 6ffense le~'eI. Nenetheless, litis 6ptJ,"8aeh tiees 
1fBt ew:mtk the aptJlieability 8/ "mi:'dH1'C 8 ... substanee"{of b'lepUlj9ose ttfapplybtg wlJ HltIi'ldale1'y minimum .Y~}lt&lee 
(see Chaf!Ht61i,' §5G1.1(b)). 

Additional Issue for Comment: The Commission invites comment, at the request of Families Against Mandatory 
Minimums, as to whether the ratio for methamphetamine relative to other controlled substances should be changed 
and, if so by how much. 

41. Synopsis or Proposed Amendment: This proposed amendment simplifies the operation of §2D 1.1 with respect 
to Schedule I and II Depressants and Schedule II, Iv, and V controlled substances by applying the Dmg Quantity 
Table according to the number of pills, capsules, or tablets rather than by the gross weight of the pills, capsules, or 
tablets. Schedule I and II Depressants and Schedule III, Iv, and V substances are almost always in pill, capsule, 
or tablet fonn. The current guidelines use the total weight of the pill, tablet, or capsule containing the controJied 
substance although there is no statutory requirement to do so. 77lis method leads to anomalies because the weight 
of most pills is detennined primarily by tile filler rather than the controlled substance. Thus, heavy pills result in 
higher offense levels even though there is little or no connection between gross weight and the strength of the pill. 
Moreover, even the weight of the controlled substance in the pill itself has little connection with the strength of the 
pill for these offenses. Finally, because these categories contain a wide variety of controlled substances, there is little 
basis on which to compare the strength of different types of pills (unlike, for example, lIeroin and morphine that can 
b.. !)mpared directly). 
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Because the offense levels for these offenses are generally lower than for other controlled substances, adoption of 
a more summary measure that refertmces the number of pills, capsules, or tablets, rather than either their grass or 
net weight or purity, seems the most appropriate solu[ion. Use of this method will simplify guideline application and 
more clearly show that the purpose of the Drug Quantity Table is as a proxy for the scale of the offense. 
Historically, this method (counting pills, tablets, capsules) has been used for such substances in the parole guidelines 
for many years. It is also noted that the sentencing guidelines currently use this method for anabolic steroids. 

§2Dl.1. Unlawful Manufacturing. Importing, Exporting. or Trafficking (lncludine Possession with Intent to 
Commit These Offenses); Attempt or Conspiracy 

... ... ... 

(c) DRUG QUANTITY TABLE 

Controlled Substances and Quantity* Base Offense Level 

(10) ... ... ... Level 20 

(11) ... ... '" Level 18 

(12) ... ... ... Level 16 

(13) ... ... ... Level 14 
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(14) 

(15) 

(16) 

(17) 

* * * 

* * * 

* * * 

• At least 12:5 G alit less thaa 500 G of 8eeoaa£aital (or the eqaWalent ammlat of 
ether SeheElale I or II DeflressaHts) or 8eaeElale III sHastaBees (e*eept AHaaolie 
8teroiEls) ; 
• .'\t least 2:50 am: less thaa 1,000 HBits of AaaBolie 8~roiEls; 
• At least 2 KG alit less thaa g KG of geeselile IV sliastaaees; 
• 2Q KG or mere of 8eheEilile V sliastaaees. 

* * * 

* * * 
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In the case of anabolic steroids, one "unit" means a 10 cc vial of an injectable steroid or fifty tablets. AIl vials 
of injectable steroids are to be converted on the basis of their volume to the equivalent number of 10 cc vials 
(~, one 50 cc vial is to be counted as five 10 cc vials). 

10. 

d. 

* * * 

Commentary 

• * * 

The defendant is convicted of selling 28 kil6gNffltsitif.&f.l:iJffll4. of a Schedule III substance, 
5(} kilBgf6mSlt1leWI; of a Schedule W substance;"'aiiii"'iii9 ki:~t~t.?Ia:::Wi.1 of a 
Schedule V substance. The marihuana equivalency for the Schedule III substance is 56 kilograms 
of marihuana (below the cap of 59.99 kilograms of marihuana set forth as the maximum 
equivalent weight for Schedule III substances). The marihuana equivalency for the Schedule W 
substance is subject to a cap of 4.99 kilograms of marihuana set forth as tite maximum equivalent 
weight for Schedule W substances (without the cap it would have been 6.25 kilograms). The 
marihuana equivalency for the Schedule V substance is subject to the cap of 999 grams of 
marihuana set forth as the maximum equivalent weight for Schedule V substances (without the cap 
it would have been 1.25 kilograms). The combined equivalent weight, detennined by adding 
together the above amounts, is subject to the cap of 59.99 kilograms of marihuana set forth as the 
maximum combined equivalent weight for Schedule III, Iv, and V substallces. Without the cap, 
the combined equivalent weight would have been 61.99 (56 + 4.99 + .999) kilograms . 

DRUG EQUWALENCY TABLES 

* * * 

Secobarbital and Other Schedule I or II Depressants" 

1 gIR Bf AffiB98~i181 .. a gIR Bf fJl8Fill1l8RQ 

1 gm gf Qilitatllifl'lide - 0.4 gm Bf fI'IuillllaRa 

1 8fR gf UltllaEjllal9RI 

1 gIR Bf S8eB98~i181 - a gIR Bf fJlBfikll8R8 

•• Provided, that the combined equivalent weight of all Schedule lor II depressants. Schedule III substances, Schedule 
IV substances, and Schedule V substances shall not exceed 59.99 kilograms of marihuana. . 

Schedule III Substances'" 

1 gM Bf a Silk, dill. III SwestBAee 
('lE~'flt aRa9gli~ &tlf9id6) 

1 uRit gf aRallgli~ E'IfQidG 

~ gin Bf fJlaFillllana-
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11. 

••• Provided, that the combined equivalent weight of all Schedule III substances, Schedule I or II depressants, Schedule 
IV substances, and Schedule V substances shall not exceed 59.99 kilograms of marihuana. 

Schedule IV Substances···· 

•••• Provided, that the combined equivalent weight of all Schedule IV and V substances shall not exceed 4.99 kilograms 
of marihuana. 

Schedule V Substances····· 

1 gm 8f a SSRBQwl1l " SW9staRse 

.. ···Provided, that the combined equivalent weight of Schedule V substances shall not exceed 999 grams of 
marihuana. 

. . . 
... ... ... 

TYPICAL WEIGHT PER UNIT (DOSE, PILL. OR CAPSULE) TABLE 

... ... ... 

/JefJFeSS811 IS 

... ... ... 

42. Synopsis of Proposed Amendment: This is a twelve-part amendment that addresses a number of 
miscellaneous issues in Chapter Two, Part D (Offenses Involving Drugs). 

Firs~ this amendment adds definitions of hashish and hashish oil to §2D1.l (Unlawful Manufacturing, Importing, 
Exporting, or Trafficking; Attempt or Conspiracy) in the notes following the Drug Quantity Table. Currently, these 
tenns are not defined by statute or in the guidelines, leading to litigation as to which substances are to be classified 
as hashish or hashish oil (as opposed to marihuana). This issue has arisen in sentencing hearings, ~ United States 
v. Schultz. 810 F. Supp. 230 (S.D. Ohio 1992) and United States v. Gravelle, 819 F. Supp. 1076 (S.D. Fla. 1993), 
training presentations, and hotline questions. This amendment adds a note following §2Dl.l(c) to address this 
issue. 

Second, this amendment clarifies the treatment of marihuana that has a moisture content sufficient to render it 
unusable without drying (~ a bale of marihuana left in the rain or recently harvested marihuana that had not had 
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time to dry). In such cases, including tile moisture in the weight of the marihuana can increase the offense level 
for a factor that bears no relationship to the scale of the offense or the marketable fonn of the marihuana. Prior 
to the effective date of the 1993 amendments, two circuits had approved weighing wet marihuana despite the fact 
that the marihuana was not in a usable fonn. United States v. Garcia, 925 F.2d 170 (7th Cir. 1991); United States 
v. Pi!jedo-Montoya, 966 F.2d 591 (10th Cir. 1992). Although Application Note 1 in the Commentary to §2D1.1, 
effective November 1, 1993 (pertaining to unusable parts of a mixture or substance) should produce the appropriate 
result because marihuana must be dried before being used, this type of case is sufficiently distinct to warrant a 
specific reference in Application Note 1 to ensure correct application of the guideline. 

Third, a frequently recurring issue is that of what constitutes a marihuana plant. Several circuits have confronted 
the issue of when a cutting from a marihuana plant becomes a "plant." The appellate courts generally have held that 
the tenn ''plant'' should be defined by "its plain and ordinary dictionary meaning . ... [A] marihuana 'plant' 
includes those cuttings accompanied by root balls." United States v. Edge. 989 F.2d 871, 878 (6th Cir. 1993) 
(quoting United States v. Eves. 932 F.2d 856,860 (10th Cir. 1991)). See also United States v. Malbrough, 922 F.2d 
458, 465 (8th Cir. 1990) (acquiescing in the district court's apparent detennination that certain marihuana cuttings 
that did not have their own "root system" should not be counted as plants), cert. denied, 111 S. Ct. 2907,' ~ 
States v. Angel/, 794 F. Supp. 874, 875 (D. Minn. 1990) (refusing to count as plants marihuana cuttings that have 
no visible root structure),' United States v. Fitol. 733 F. Supp. 1312 (D. Minn. 1990) ("individual cuttings, planted 
with the intent of growing full size plants, and which had grown roots, are 'plants' both within common parlance 
and within Section 841 (b),,),' United States v. Speltz. 733 F. Supp. 1311, 1312 (D. Minn. 1990) (small marihuana 
plants, ~ cuttings with roots, are nonetheless still marihuana plants), affd. 938 F.2d 188 (8th Cir. 1991); United 
States v. Carlisle, 907 F.2d 94, 96 (9th Cir. 1990) (finding that cuttings were plants where each cutting had various 
degrees of root fonnation not clearly erroneous). Because (1) this issue arises frequently, (2) not all of the circuits 
have ruled on this issue, and (3) the definitions necessary for coults and probation officers to apply the guidelines 
should be included in the Guidelines Manua4 this amendment adds all application note (Note 20) to the 
Commentary of §2D1.1 setting forth the definition of a plant for guidelines purposes . 

Fourth, this amendment provides equivalencies for two additional controlled substances: (1) khat, and (2) leva
alpha-acetylmethadol (LAAM) in Application Note 10 of the Commentary to §2Dl.1. 

Fifth, this amendment deletes the distinction between d- and I-methamphetamine in the Drug Equivalency Table 
in Application Note 10 of the Commentary to §2Dl.1. L-methamphetamine, which is a rather weak fonn of 
methamphetamine, is rarely seen. The usual fonn of methamphetamine is d-methamphetamine. Moreover, 1-
methamphetamine is not made intentionally, but rather it is the result of a botched attempt to produce d
methamphetamine. Under this amendment, I-methamphetamine would be treated the same as d-methamphetamine 
(i&. as if an attempt to manufacture or distribute d-metllamphetamine). This revision will simplify guideline 
application. Currently, unless the methamphetamine is specifically tested to detennine its fonn, litigation can result 
over whether the methamphetamillfJ i~ I-methamphetamine or d-methamphetamine. In addition, there is another 
fonn of methamphetamine (dl-methamphetamine) that is composed of 50% d-methamphetamine and 50% 1-
methamphetamine. DI-methamphetamine is not listed ill the Drug EquivalellCY Table and has a potency halfway 
between I-methamphetamine and d-methamphetamine. 17tis has led to litigation as to whether dl-methamphetamine 
should be treated as if it were all d-methamphetamine because it contains some d-methamphetamine, or whether 
it should be treated as 50 percent d-methamphetamine and 50 percent I-methamphetamine. In United States v. 
Carroll. 6F.3d 735 (11th Cir. 1993), cert. denied, 114 S. Ct. 1234 (1994) a case in which the Eleventh Circuit held 
that dI-methamphetamine should be treated as d-methampltetamine, the majority and dissenting opinions clearly 
point out the complexity engendered by the current distinction between d- and /- methamphetamine. 

Sixth, this amendment clarifies Application Note 3 in the Commentary of §2D1.1 with respect to the weapon 
possession enhancement in §2D 1.1 (b) (1). Currently, this commentary provides "The adjustment should be applied 
if the weapon was present, unless it is clearly improbable that the weapon was connected with the offense." There 
is a circuit conflict with respect to the burden of persuasion for application of this enhancement. The First, Sixth, 
Seventh, Ninth, and Tenth circuits require the govemment to show possession during the commission of the offense; 
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the defense then bears the burden of showing that the weapon was not connected with the offense. United Stqtes 
v. Corcjmir:lia. 967 F.2d 724 (1st Cir. 1992); United States v. McGhee. 882 F.2d 1095 (6th Cir. 1989),' United States • 
v. Durrive. 9(}2 F.2d 1221 (7th Cir. 1990),' United States v. Restrepo. 884 F.2d 1294 (9th Cir. 1989),' United States 
v. Roberts, 980 F.2d 645 (10th Cir. 1992). In contrast, the Eighth Urcuit has placed the burden of both presence 
and relationship to the offense on the govemment. United States v. Tw:pin. 920 F.2d 1377 (8th Cir. 1990), citing 
United States v. Khang, 904 F.2d 1219 (8th Cir. 1990). In addition, the phrase "unless it is clearly improbable" 
seems inconsistent with the preponderance of evidence standard that applies to other adjustments; i&. can one find 
something to be clearly improbable by a preponderance of the evidence? This amendment resolves both issues by 
revising the Commentary to §§2Dl.l and 2Dl.11 to state expressly that if a weapon is present, there shall be a 
rebuttable presumption that it is connected with the offense. Rebuttable presumptions currently are used in §§2Bl.l 
(Application Note 13) and 2T1.1 (Application Note 1). 

Seventh, this amendment revises Application Note 12 in the Commentary to §2Dl.l to provide that in a case 
involving negotiation for a quantity of a controlled substance, the negotiated quantity is used to detennine the offense 
level unless the completed transaction establishes a larger quantity, or the defendant establishes that he or she was 
not reasonably capable of producing the negotiated amount or otherwise did not intend to produce that amount. 
Disputes about the interpretation about this application note have produced much litigation in the courts. ~ ~ 
United States v. Bradley, 917 F.2d 601 (1st Cir. 1990),' United States v. Rodriftllez. 975 F.2d 999 (3d Cir. 1992),' 
United States v. Richardson. 939 F.2d 135 (4th Cir. 1991); United States v. Christian. 942 F.2d 363 (6th Cir. 1991); 
United States v. Ruiz. 932 F.2d 1174 (7th Cir. 1991); United States v. Smiley, 997 F.2d 475 (8th Cir. 1993),' United 
States v. Barnes. 993 F.2d 680 (9th Cir. 1993); United States v. Tillman. No. 92-9198 (11th Cir. Nov. 29, 1993). 

Eighth, §IB1.3 (Relevant Conduct) provides that a defendant is liable (1) for his or her own actions; and (2) for 
the actions of other participants that are both in furtherance of a conspiracy and reasonably forseeable. In an 
unusual case, the type or quantity of a controlled substance that the defendant personally transported or stored may 
not have been known or reasonably forseeable to the defendant. Assume, for example, that the defendant convinces 
the court (1) that he or she believed that lie or she was transporting a small quantity of marihuana wilen, in fact, • 
the substance was a large quantity of heroin and (2) that, in the circumstances, the fact that the substance was a 
large quantity of heroin was not reasonably forseeable. In United States v. Develasquez. 28 F.3d 2 (2d Cir. 1994), 
cert. denied, (U.S. Dec. 12, 1994) (No. 94-6793), the Second Circuit held that in detennilling the offense level under 
§IBl.3( aJ( 1) the defendant is accountable for the controlled substance he or she actually transported even if the type 
or quantity was not reasonably forseeable. Whether or not a downward departure under the above noted 
circumstances may be warranted was not discussed. In United States v. Ivonye, No. 93-1720 (2d Cir. July 8, 1994), 
a similar case, the Second Circuit noted "It is certainly possible, of course, to imagine a situation where the gap 
between belief and actuality WaJ' so great as to make the guideline grossly unfair in application. In such cases, 
downward departure may be warranted." This amendment adds an application note (Note 21) to provide guidance 
with respect to this issue. 

Ninth, this amendment addresses cases involving a clandestine laboratory in which the manufacture of a controlled 
substance has not been completed. In such cases, the court must estimate the amount of controlled substance that 
would have been manufactured in order to calcuiate the offense level under §2Dl.l (Unlawful ManUfacturing, 
Importing, Exporting, or Trafficking,' Attempt or Conspiracy). The Drug Enforcement Administration provides an 
estimate of theoretical yield based on precursor chemicals on hand (Clandestine Laboratory Report - DEA 5(0). 
Theoretical yield assumes a complete chemical reaction,' i&. that all molecules that could combine with all other 
molecules do so. In actuality, the amount that a laboratory can produce (actual yield) can vary from 0 percent to 
close to 100 percent of theoretical yield based on many factors, including the type of controlled substallce being 
manufactured, the process used to manufacture the controlled substance, and the skill of the chemist. 

The use of theoretical yield frequently will result in a higher offense level for someone who sets up a laboratory and 
does not produce any controlled substance than for someone who actually produces the COli trolled substance. 77lis 
is because the theoretical yield frequently will substalltially overestimate the actual (expected) yield. In order to 
minimize unwarranted disparity and, at the same time, prevent the need for illordinately complex factfilldillg, this 

82 • 



• 

• 

• 

amendment adds an application note (Note 22) to the Commentary to §2DJ.1 providing that 50 percent of the 
theoretical yield is to be used as a proxy for expected yield unless the government or defendant provides sufficient 
infonnation to enable a more accurate estimate of the expected yield. In concept, this is similar to the proxy for tax 
loss used in §2T1.1 (Tax Evasion). The Commission specifically invites comment on whether the percentage of 
theoretical yield used for such estimate should be a percentage higher or lower than 50 percent, whether different 
percentages should be developed for different controlled substances or manufacturing processes, and whether the 
estimate should be based on the most abundant precursor on hand, the least abundant precursor on hand, or some 
other method. 

Tenth, the question has arisen as to how drog quantity is to be calculated under §2DJ.1 when part of the amount 
of the controlled substance possessed by the defendant is for sale and part is for the defendant'S own use. In United 
States v. KiI!Il (9th Cir. No. 92-30302, March 4, 1993), the Ninth Circuit decided "drugs possessed for mere personal 
use are not relevant to the crime of possession with intent to distribute because they are not 'part of the same course 
of conduct' or 'common scheme' as drogs intended for distribution." This issue seems likely to reoccur. Four 
options to address this issue seem possible: (1) adoption of the approach of the Ninth Circuit without stating a 
presumption; (2) adoption of the approach of the Ninth Circuit with a rebuttable presumption stating ''when 
control/ed substance is possessed with intent to distribute, there is a rebuttable presumption that all amounts 
possessed by the defendant are intended for distribution ,~. (3) requiring the inclusion of all amounts in the guideline 
calculation, but authorizing a downward departure if the offense level detennined overrepresents the seriousness of 
the offense because part of the amount possessed was intended for personal consumption,' or (4) counting all the 
control/ed substance and not authorize a downward departure. 77lis amendment adds an application note (Note 
23) that ref/ects the third option. Given that infonnation pertaining to the intended use of the controlled substance 
is in the possession of the defendant, placing the burden on the defendant to demonstrate the amount not intended 
for distribution seems reasonable. It is noted, however, that even when it can be established the defendant possessed 
some portion for the defendant'S own use, the actual amount likely will be somewhat uncertain. Even the defendant, 
at the time the defendant was arrested, may not have known how much of the controlled substance the defendant 
would have sold or used personally. Thus, making this factor a departure consideration, the third option, seems the 
preferable approach. 

Eleventh, this amendment adds a departure instrnction to the Commentary to §2D1.2 (Drug Offenses Occurring Near 
Protected Locations or Involving Underage or Pregnant Individuals; Attempt or Conspiracy). 77le issue addressed 
in this amendment involves the situation in which controlled substances were sold at a "protected location, " but the 
location of the drog transaction was detenninc:i by law enforcement authorities, rather than by the defendant, or 
otherwise does not create the enhanced risk of Iwnn for those the guideline is designed to protect. The purpose of 
the amendment is to provide that, in such case!, the defendant is not penalized for the location of the sale. This 
issue has been noted by the Third Circuit in United States v. Rodrirruez. 961 F.2d 1089 (3d Cir. 1992) (suggesting 
downward departure where the defendant technically qualifies for application of this section, but it is clear that the 
defendant's conduct did not create any increased risk for those whom the statute was intended to protect). 

Twelfth, this amendment revises Application Note 1 of the Commentary to §2DJ.8 (Renting or Managing a Drug 
Establishment; Attempt or Conspiracy). The word "trafficking" is added in the first sentence to prevent this restriction 
from applying solely because the defendant was a consumer of the controlled substance. The deletion of the porlion 
of the second sentence pertaining to "arranging for the use of the premises for the purpose of facilitating a drug 
transaction" is because this phrase is unclear and, in any event, unnecessary given the next sentence. The addition 
of "at the same time" prevents this restriction from applying to a defendant who, for example, let her boyfriend use 
her apartment to make drog transactions during a six month period but changed apartments during that time. The 
word "significantly" is added to modify "assisted" to prevent a defendant from being excluded from the application 
of subsection (a)(2) because the defendant took an occasional telephone message. The last sentence is deleted as 
inconsistent with the guideline itself as well as inconsistent with the general framework of the Guidelines (prior 
criminal conduct is addressed in Chapter Four). 

§2Dl.l. Unlawful Manufacturinl. Importing. Exporting. or Trafficking (lncludinl Possession with Intent to 
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~ommit These Offenses); Attempt or Conspirag 

'" '" '" 

(c) DRUG QUANTITY TABLE 

'" '" '" 

'" '" '" 

Commentary 

'" '" '" 

Armlication Notes: 

1. >I< '" '" 

'" '" >I< 

3. Definitions of ''fireann'' and "dangerous weapon" are found in the Commentary to §lB1.1 (Application 
Instructions). The enhancement for weapon possession ref/ects the increased danger of violence when drug 
traffickers possess weapons. The s6jHstmellt sJieuki be epplied if t.I,e weiipf»' w9S--pFesel'lt, HnJes.s it is 
elfNill'iy imp."69s9le t,l,St the welljHJl'I "'6'8 e91'1"eetee wit.l. the e!fe,'fse. .%:'l!*ample, the enha,'leement ""8Hki 

also applies to offenses that are to §2Di"[:;ee §§2D 1. 
7(b)(1), 2D1.8, 2D1.J1(c)(J), 2D1.12(b)(1), and 2D2.1(b)(1). 

'" '" '" 

10. '" '" '" 
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DRUG EQUIVALENCY TABLES 

Schedule I or II Opiates* 

* * * 

* * '" 

Cocaine and Other Schedule I and II Stimulants (and their immediate precursors)* 

* * * 

1 gm sf L Metaam~aetamiae/~'IO metaamflaetamme/ 
L Dess*yeflaedrme 49 gm sf mariaaaaa 

* * * 

'" '" * 

lit alt 8ffeJfse hwel.,';}tg JlegtJtietieli te IHIffie hi a ee>'lti"fJ!led substtmee, the weight ullde, llegetjatiel't il't alt 
ul'teemp/eled disfFibutiert shall be used Ie ealeuiele the 6pplieehle ameu,'lt. Hewew;" IYi'te.-e the eeul'tjiHds 
t"tel the de/el'tdtillt did net ill/e}ld Ie peduee tmd ... 65 >'let N!65t3Hlehly e6peb,'e 8fp."6dueing /,'te negetieted 
am6un; the eeul't sl,a{! ~.'ude foem the guidelble ealeuleti6H the aHieUllt thet it finds the defendtint did 
ftOf iltfeltd w1J]'etiftee tllid .Y65 net N!65eltebly e6ptible 8fpi"6dueittg. 
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§2Dl.2. Drug Qffenses Occurring Near Protected Locations or Involving Underage or Pregnant Individuals; 

Attempt or CODspiraQ' 

• * * 
Commentary 

• <> * 
Al!J!lication NOlet: 

• • * 

* • • 

§2Dl.8. Renting or Managing a Drug Establishment; Attempt or Conspirac! 

* ,.. * 

Commentary 

• • • 

AJ?Plication Nore.,: 

1. Subsection (0)(2) does not apply unless the defendant had no participation in the underlying controlled 
substance illll?:.fiBi offense other than aI/owing lise of the premises. For example, subsection (a)( 2) would 
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not apply to a defendant who possessed a dangerous weapon in connection with the offense, a defendant 
who guarded the cache of controlled substances, tl tJelelttitmt IWte tll'P'tlltged f8,,#ie NSf: ef #ie pr'effli8e9 {8{, 

~'-fJflHfJ<~f-ej'-j{leffiffll,tng-(l-;I1Itl~I'tfflhffl1ffit/tt;il defendant who allowed the use of more than one premises 
ml!1.~::njine. a defendant who made telephone calls to facilitate the underlying control/ed substance 

or a defendant who otherwise ¥.m#AIff.?iM assisted in the commission of the underlying 
rnJ.fr/l//ptisubstance rtf!ll:4f!ii!18.offense. Furthemwre, subsection (a) (2) does not apply unless the defendant 
initially leased, rented, purchased, or otherwise acquired a possessory interest in the premises for a legitimate 
purpose. PbltlUy, 9ubseelicm (8)(2) OOe9 liet apply if the tie.feml(mt had pHwieNsly allowed any premises 
Ie be fi3ed as tl tbHg e9lablishHlelit witheNt J<eg6H'8 Ie 'r',Vie#ie{' 9Ne,~ pRe" miseendNet J«e9NHed ill a ee/wietieH. 

§2D1.11. 

'" ... ... 

Unlawfully Distributinl:. Importinl:. Exportine or Possessing a Listed Chemical; Attempt or 
Conspiracy 

... ... ... 

Commentary 

... ... ... 

AJ?jJlication Notes: 

1. ''Fireann'' and "dangerous weapon" are defined in the Commentary to §lBl.l (Application Instructions) . 

... ... ... 

APPROACH 2 

43. Synopsis or Proposed Amendment: When Congress enacted the Anti-Drug Abuse Act of 1986, it targeted the 
drug kingpins and mid-level managers for stiff penalties. To effect its objective, Congress used drug quantity as a 
proxy for seriousness of the offense and indicia of large drug organizations. Unintended consequences resulted from 
such an approach, principal/y low-level, non-violent drug offenders were snared by the quantity net. Tile attached 
proposal attempts to address these unintended consequences by offen'ng 011 alternative to the present guideline for 
drug trafficking, §2Dl.l. Under this proposal, sentences for dnlg traffickers will not be detennined 011 the basis of 
drug quantity. Instead sentences will be based 011 tile type of drug in conjullction with other important sentencing 
factors identified by Congress as cn'tical, such as the use and possession of weapons, related vio/ellce, and defendant 
culpability. 

This proposed amendment shows two options. Option 1 abandons drug quantity as the measure of offense 
seriousness and relies instead 011 an array of factors to detennine appropriate sanctions for drug traffickers. Specific 
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offense characteristics for use of a weapon, weapon type, injury, and Junction and culpability in the offense provide 
additional sentence distinctions. By removing consideration of drug quOlltity, this proposed amendment simplijies • 
the application of the drug guideline as there will be no need to detemJine the amount of drugs trafficked, or to 
calculate the amount of drugs attributed to each defendant in the drug conspiracy under the provisions of the relevant 
conduct guideline. Drug amount will no longer be a consideration, except that extremely large or small amounts 
may be a factor that could waTTOIIt departure. Instead, the court will simply detemJine the type of drug trafficked. 
FurthemJore, this proposal provides greater increases in offense levels for defendants who use or possess fireamJs 
or who cause bodily injury. In addition, factors distinguishing defendant culpability on the basis of the jUncti(ln the 
defendant perjomled in the offense will become part of the drug guideline, rather than as role consideration in 
Chapter Three. 

The seriousness of the drug trafficking offenses is cUTTently detemJined primarily on the basis of the quantity of drugs 
involved. The CUTTent drug guideline structure presumes that the quOlltity of drugs involved in the offense is a reliable 
indicator of offense seriousness in every case. Although quantity has the appearOllce of being non-subjective and 
easily detemJined, it can be signijicOlltly influenced by other factors such as the duration of the investigation, the 
fortuity of timing, OIId the plea negotiation process. For example, a distributor of cocaine could have an offense level 
as low as level 12 if the offense involved just one "buy-bust," or as high as level 38 if the investigation continued and 
involved repeated distributions. Practitioners report that detemJining the amollnt of drugs that each member of a 
large drug conspiracy is held accountable for at sentencing can be a daunting, speculative, and time-consuming task. 

This proposed amendment has three base offense levels, while the CUTTent drug guideline has seventeen. The highest 
base offense level is for the most serious drugs: heroin, cocaine, OIId cocaine base. Imbedded in the CUTTen! drug 
guideline OIId the mandatory minimum penalty structure is the premise that drogs of varying types pose varying 
degrees of hamt. These three base offense levels reflect this distinction. Most would agree that heroin, cocaine, OIId 
cocaine base pose the greatest degree of hamJ, OIId that marijuana and hashish create lesser hamJs. ROIIking of 
methamphetamine, LSD, and PCP is posited with marijuana and hashish. A third level is reserved for those drugs • 
arguably less hOmJjUI, Schedules III, Iv, and V control/ed substances. 

This ~.·'Oposed amendment also provides offense level increases based upon the type and use of weapons involved 
in th, offense: 2, 3, 4, 5, 6, or 7 levels depending on the use and type of weapon. This increase only applies, 
however, if the defendant committed the act of weapon possession or use, or directed or induced another participOllt 
to do so. An additional increase of two levels is provided if tlte weapon involved was of the type listed in 26 U.S.c. 
§ 5845(a) (fb&., machineguns, sawed-off shotguns, silencers, destructive devices). 

The role considerations found in Chapter Three are moved into the drug guideline in this proposed amendment. 
The size of the drug organization becomes a proxy for drug quantity. The CUTTent drug guideline uses qualltity as 
a proxy for role and culpability, and this results in many ''false positives" when the quOlltity is great but the 
defendant'S culpability is not. This proposal addresses role and culpability directly OIId adds a 10-Ievel increase for 
leaders of drug orgOllizations of 30 or more participants 011 the premise that this size organization was able to 
distribute, import, or mOllufacture large quOlltities of drugs. This increase, unlike the quantity increases in the CUTTent 
guideline, only results for defendants who are kingpins and mid-level dealers in the offense, as Congress intended. 
The CUTTent aggravating role guideline contains two primary considerations, role and the number of participants in 
the offense. This proposal separates these factors into two specific offense characteristics for operational simp.'icity. 

This proposed amendment provides a 2-level reduction for peripheral defendants. The temJ "peripheral" was used 
instead of minimal OIId minor because the case law interpreting these temJs and the mitigating role guideline 
(§3B1.2) is not usejUl in the context of this guideline configuration. 'Without quantity to drive offense levels too high, 
the need to apply the mitigating role adjustment to reduce offense levels is greatly relieved. For example, the CUTTent 
quantity-based guideline frequently produced offense levels for couriers, mules, and street-level dealers well beyond 
five- and ten-year mandatory minimum sentences. Considerable pressure exists to view these defendants as having 
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a mitigating role so their sentences could be reduced. The desired result seemed to be influencing the interpretation 
of who received the mitigating role reduction. Without quantity to drive offense levels up, the need to see those who 
actually import and distribute drugs as minor or minimal participants is eliminated. 

Option 2 substitutes a limited quantity measure for the specific offense characteristic in Optioll 1 pertaining to the 
size of the organization. It doe:, this by providing four quantity distinctions. The first distinction is built into the 
base offense level, and will provide for no increase unless the defendant is associated with the type and amount of 
drug specified in (c)(3) of the proposal's Dnlg Quantity Table. Two levels are added for drug amounts associated 
with offense levels 26 through 30 in the current Dnlg Quantity Table. Four levels are added for amounts associated 
with levels 32 and 34, and six levels for amounts associated with levels 36 and 38. Specific offense characteristic 
(b )(1) specifies that the increases for drug amount are based on the greatest amount of drugs that the defendant was 
associated with on anyone occasion. By controlling the time factor, the guideline will screen more ellectively for 
large-scale traffickers. For example, when drug amounts are aggregated over time (as with the current drug guideline) 
the same offense levels are added for the defendant who imports on one occasion five kilos of cocaine as for the 
defendant who distributes five kilos over an extended period in fifty gram amounts. This proposal will add offense 
level increases for large drug quantities, while limiting the impact of drug amount aggregation over time. This 
stlUcture is designed to target the mid-level dealers and kingpins associated with large amounts, as Congress intended. 

[ENTIRE §2D1.1 DELETED - NOT SHOWN] 

[Option 1: 
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• ** Comment is invited on the appropriate ratio of cocaine base to cocaine. 
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III. OTHER AMENDMENTS 

44. Synopsis of Proposed Amendment: This amendment revises the guidelines in Chapter Two, Part S (Money 
Laundering and Monetary Transaction Reporting). WIlen the Commission promulgated §§2S 1.1 and 2S 1.2 to govern 
sentencing for the money laundering and mOlletary trallsaction offenses foulld at 18 U.S. C. §§ 1956 and 1957, these 
statutes were relatively new and, therefore, the Commission had little case experience upon which to base the 
guidelines. Additionally, court decisions have since construed the elements of these offenses broadly. This 
amendment consolidates §§2SI.1 and 2S1.2 for ease of application, and provides additional modifications With the 
aim of better assuring that the offense levels prescribed by these guidelines comport with the relative seriollsness of 
the offense conduct. 

The amendment accomplishes the latter goa/ chiefly by tying base offense levels more closely to the underlying 
conduct that was the source of the illegal proceeds. If the defendant committed the underlying offense and the 
offense level can be detennined, subsection (a)( 1) sets the base offense level equal to thai for the underlying offense. 
In other instances, '!Ie base offense level is keyed to the value of funds involved. The amendment uses specific 
offense characteristll.;s to assure greater punishment when the defendant knew or believed that the transactions were 
designed to conceal the criminal nature of the proceeds or when the funds were to be used to promote further 
criminal activity. A further increase is provided under subsection (b) (2) if sophisticated efforts at concealment were 
involved. 

• 

Subsections (a)(2) and (a) (3) provide ''fallback'' offense levels that will apply priman'ly in cases in which the offense 
level for the underlying conduct cannot be detennined. Subsection (a)(3), designed to apply when the funds were 
not known or believed to be derived from drug trafficking, provides a minimum base offense level of eight. This 
number corresponds to the base offense level of six provid~d in §2Fl.l plus two levels for more than minimal 
planning. Guideline 2F1.1 is used as a point of reference because subsection (a)(3) would typically be expected to 
apply in cases involving ftmds from economic crimes which are, in tum, typically sentenced by reference to §2F 1.1. 
The base offense in subsection (a)(3) assumes that heartland cases would involve more than minimal planning. • 
Subsection (0)(2) provides a minimum base offense level of 12 for cases in which the defendant knew or believed 
the funds were from drug trafficking. This approach is consistent with the current guideline stnlcture which generally 
treats drug-related offenses as at least four levels more serious than typical economic offenses (g.g,. fraud). 

The base offense levels provided for in subsections (a)(2) and (a)(3) have been bracketed to signal the 
Commission's interest in receiving comment on possible modifications to these numbers suggested by representatives 
of the defense bar and tile Department of Justice. Defense bar representatives have recommended that tile base 
offense level in subsection (a)(3) not assume that more than minimal planning was involved in tile underlying 
conduct and, accordingly, that level 6 rather tllan level 8 should be used. Tile Justice Department lias recommended 
that tile Commission consider setting base offense levels in (a)(2) and (a)(3) four levels higher (i&... level 16 and 
12, respectively). In addition, the bracketed text in subsection (a)(2) ref/ects a request by the Department of Justice 
that the Commission invite comment on whether the list of offenses under this subsection should be expanded 
beyond offenses involving control/ed substances. 

[ENTIRE §§151.1 and 151.2 DELETED - NOT SHOWN] 
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§3Dl.2. Groups of Closely Related Counts • .. ... ... 

(d) ... ... ... 

§§2S1.1, ~ 2S1.3; 

... ... '" 

§Be2.t. Applicability of Fine Guidelines 

... ... ... 

(a) ... ... '" 

§§2S1.1, ~ 2S1.3; 

... ... ... 

§8C2.4. Base Fine 

... ... ... 

Commentary 
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Almlication Notes: 

• • • 

5. Special instructions regarding the detennination of the base fine are contained in: §2B4.1 (Bribery in 
Procurement of Bank Loan and Other Commercial Bribery),' §2C1.1 (Offering, Giving, Soliciting, or 
Receiving a Bribe,' Extortion Under Color of Official Right),' §2C1.2 (Offering, Giving, Soliciting, or 
Receiving a Gratuity); §2E5.1 (Offering, Acceptin& or Soliciting a Bribe or Gratuity Affecting the Operation 
of aJ'i Employee Welfare or Pension Benefit Pion,' Prohibited Payments or Lending of Money by Employer 
or Agent to Employees, Representatives, or Labor Organizations),' §2R1.1 (Bid-Rigging, Price-Fixing or 
Market-Allocation Agreements Among Competitors); §2S 1.1 (Laundering of Monetary Instruments); ~ 
(Eltgaging in M8lieHi1y T'fflH9tieliemi in P;'epeFty D~eeifieti YlIlawful_4eIMIy),' and §2S1.3 
(Structuring Transactions to Evade Reporting Requirements; Failure to Report Cash or Monetary 
Transactions,' Failure to File Currency and Monetary Instrument Report,' Knowingly Filing False Reports). 

Appendix A (Statutory Index) 

• • • 

18 U.S.C. § 1957 

Additional Issue for Comment: The Commission, at the recommendation of the Practitioners' Advisory Group, 
invites comment on the following issues. First, should proposed §2S1.1, rather than referencing the table in §2F1.1, 
use the fol/owing monetary table: 

''Value (Al!.ll.O!. the Great!t.st I Increase in Level 

(A) $100,000 or less no increase 
(B) More than $100,000 add 1 
(C) More than $200,000 add 2 
(D) More than $350,000 add 3 
(E) More than $600,000 add 4 
(F) More than $1,000,000 add 5 
(G) More than $2,000,000 add 6 
(H) More than $3,500,000 add 7 
(I) More than $6,000,000 add 8 
(/) More than $10,000,000 add 9 
(K) More than $20,000,000 add 10 
(L) More than $35,000,000 add 11 
(M) More than $60,000,000 add 12 
(N) More than $100,000,000 add 13."? 

Second, should proposed §2S1.1(a)(2) and (3) apply only when the offense level under subsection (0)(1) cannot 
be determined, rather than if the offense level under subsection (a)(2) or (3) is greater t1lb • under subsection (a)( 1)? 

Third, should an application note be added providing that if the offense involved an undercover sting and the court 
finds that the government agent influenced the value of the funds in vol IJed in the transaction in order to increase the 
defendant's guideline level a downward departure may be warranted? 
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45. Issue for Comment: The Commission, at the request of the Committee on Criminal Law of the Judicial 
Conference of the United States, invites comment on whether the supervised relea.;e guidelines should be amended • 
to permit greater consideration of the individual defendant's need for supervisi''Jn after imprisonment, to permit 
greater judicial flexibility in tile imposition of supervised release, or to relieve the growing burden on judicial resources 
devoted to supervising defendants. Specifically, should §5D 1.1 be amended to eliminate the current requirement that 
supervised release be imposed in a case in which a defendant is sentenced to a term of imprisonment exceeding one 
year? Should §5D1.2 be amended to reduce the terms of supervised release required to be imposed? If so, what 
should be the minimum term required, if any? 

46. Synopsis of Proposed Amendment: This amendment addresses the operation of §5G 1.3. Two options are 
shown. These options set forth different ways of providing additional guidance addressing this inherently comp/ex 
area. 

[Option 1: 

§5Gl.3. Imposition of a Sentence on a Defendant Subject to an Undischamed Term of Imprisonment 

* * * 

(6) (PaHey Statemeet) Ie as)' ather ease, the seeteeee for the iestaat afreese shall ae im~osed to 
niB eaaseeHti'lely to the ~rior Hesiseharges term sf im~risoemeet to the elReet Beeossai)' to 
aehiove a reasoB:oole iaeremoetal ~Heishmeet for the iastaat o~aso. 

Commentary 

APJllication Not(#$: 

2. • • • 

JJ4tell a senrence is impesed pumumt ffJ 3ubscclit'm (8), the eeul't M8UM adjust JYJr any term e/ 
iHtj'Jl'i96ltme:lt al."t!6dy se;r,.ed as a 1'C9/:tk etf the cellooct kl/(.ell im8 aeeaUllt ill dete",,,bli'tg the se:lte.'lee Jv" 
the illstaltt effe,'lse. &antple: The tic}'tmdaflt has been c8f1~'ieled et a jetieffll effe1tse elltl/'gbtg the sale 8/ 
3(} grYiI9t3 ef cecai:le. UHtie, §1B1.3 (Relewillt ee.'lduct), the tkjemJa,'lt is hcld aceefmhlble fe' the sale etf 
aJ't atItIitieltal15 gffltHS 8t cacaille that is pfin 8{ HIe same e8u.-se ef cellauct f81' I~"'ieh the aefe"IfkHtHtti9 
bee,. eelwietea aJ'tti· Selttelleeti ill shlte caun (the tiefemiallt l'Cee;;'Ca a ... ine Hlellth sentenee 8/ 
i"'PN16i,ltteltt, ef which he has se-.-,'Ca sat /tiellths fit tlie time ef gelttellCittg elt the i:l.Ytallt jefie1'6l effeltse), 
'Fha gNidelille l'tlItgC 6pplieaIJle te the eefelldant is l{} 16 1'1teltths (CJt6PW}, Tlve effeHse le~'C1 ef 14 Jv,., sale 
ef 45gpvmts ejeeeaille; 2le'lel1'etiucHelt fe, aceeptance Bj,"CSp6ftsilJility;jHtal effell9C leWJI ef 12; CI'iHtillaJ 
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• ef-<e- ., ..... , , " , .... ~ .. eN ,', B"."" Me , 
litis 1'tJ9Hll, J<t:Jf' elfl":!>e~n~."e fram tlie gu:de;'e':~.4 ill filele cHfileay, 
r '61 e cr 1'''' , '''6'lfIS " .... ,' ,'~_ iI'HfJ6seti IS H :0G1.3(h) I~'illi SIX i •• pH1'jJe-sefi Wide. § 

• 

• 



!l!tlSH'6H8HS 8.f Hie A~plieeli81t 8{ Suhgeeti8~i fel: 

L4J 'T'I '-J I' I' '" I' t' -I 1 «. ' I" , 1IIe gulue;~le iWIf8t! 6pp.lCtlu.e 18 hie IItS~iil'lt JY!uei''tI, f7JJlJ"se IS 2 4 30 m8nfns, The e8fll'f detef'fflines 
Ihtlt e t8lt1/puni!ihme1tt of36l'HmIOIS' impf'ismlmenl w8uM 6f1P'¥JfIf'ielely ,'"Cfleel the iltslent /etleffll 
&jfeHse tI~ld b'ie effe1ise ,"t!9u!Jbtg ;It the u11tJ.,isehef'g8d term &f impf'iseltl'He1tt, The ulttiiseJltNged 
temt of iHIfJf'iseHHt~lt is till ;lttietel'Hli>'ltlte senteNee of impl'isenmellt with tI 6(} H!eHIII mtmHtUl'H, 
At Ihe Hffle ofgeltle1te;ng en Ihe iHsltl.'lt /etleffll 9jfeHse, the de/etttlatlt h69 sel",aed ten 1'H&HlIIs en 
the undisehtNged teI'Ht ef ;HIfJf'isfflfme,'!I, IJt Hiis e6ge, a seltt~lee ef 26 ffl6ltllls' inlfJl"lS6ltffleitt t8 
be sMaed eeneu1f'e>I#Y t~1II Ihe ,"eHlablde! ef Ole uJltiiSehtNged ieml of ifflpt'iseltme1tt weuid (1) 
J. '.1' II. • -I l' t' I' t' -J Cle t.'lIYUn me gulue.lne Hlttge JY:H' Irle l,'tsle}!t JYJuCHi: ejfense, end (2) eeh;e',ae ~t app;eep1'itlte teltl/ 
pUHi9hHlcnt (36 menHis;J. 

(8) '.j:/.,e applictlhle guitieli"IC i''tIJf8t! /-8,. the i>'lste~lt fe6:e;wl ejfe;lge is 24 30 l'He~ilhs. The C8U" 
tietef'fllille9 Hiet tI tetel punishm~lt of 36 Hle.'lths' iHIfJf'isemne:lt H'8ulfi app.'"8[Jf'iate/y reflect lIIe 
iltsltiJlt fe6:eiwl offense {lltd Hie 8ffeHse ."t!9ultbtg ;;1 Hie uHtiisehef'8Cei leIfH 8f impl'ise11l'H~lt. The 

(C) 

tii 1 dt f" ., ltd . Nit se.1tNge ~l'Ht e;, 'HIfJ",seHl'Henl IS e Sl:¥ .'H8Htr 4!tel'Htinete sente~tce. At lIIe Hnle 9fsentelteing 
&H the inst~lt fetJ.,eFtll 8ffe.'lse, the tJef-elldtlNt h69 se",aed Hi;"cc fflmlHis en the u"ltiisehaf'8Ce teI'Ht 
e;,f'ilHflf'iseltffleHI. bt lIIis e6ge, a ~t/~!ee &f 30 I'It8H#hs' ;mpf'is8m'lleHt te he s-N';aed eensecuHve/y 
te the undisc/ltNged temt ef impf'isenHleHt l't'8ftlti (1) he williin Hie guitJ.,eliHe ;wttge }'8., the insltiJlt 
fetie;wl &jfeHse, {llta (2, ae.T.tie·,ae tl11 6pprepf'iate f:etal punishl'HeHt (36 ffl81lths). 

The Bpplietlhle gfltitJ.,elille ;Wllgc fa>' the insltlllt fetleffll fJjfe11ge is 2 4 30 ffl6ltHis. The Cooft 
tJ.,ete",!;"!e9 thtlt tI teltll pU1iishme~lt ef 6(} Hlm!lliS' impf'isf:mffl~!t It'8uM appl'8pl'itlte/y refleet the 
i"lsltlnt ferJe.Yfl! &jfeNse {I}!d I,Ite 9jfe1!Se l'Csulti>'lg ill bIte ulttiisCiIttlf'8Cd te",t 8/ iHlfJI"IsmIHlCl'lt. The 
umJise,Itarged tel'lu 9f iHIfJf'iseH1'IICHI is a 12 mellih (},ete",n;"ale Selftellee. lit this ease, a wlte~lee 
fJj'30 HlenHis' impl'isml/ll~!t t6 be sel",aed eenseeuli~aely Ie Hie uPltiiselitlf'g8d tel'Ht 9/impl'iseltffleM 
tt'8t4:tl he the gr'e6lest s~ltel!ee iHipesehle withellt deptll'tUl'i! {e.· Iolte bl9tal1t fede.YflI 8/fense. 

(D) The Bpplieahle gHitJ.,eliHe NiI1ge JYJ>' tlte iHSltlltt fetJ.,eHJ! 9jfeHse is 24 30 1919Hlhs. The eeu" 
6ete"".iHes lIIat a teltll pUHis.'t19tent e;,f 36 me/tEks' impf'isellmePlt weuld appl'epf'iate/y 1'ejleet lIIe 
;1lStaltt fetJ.,e;w/ ef/e1tse a~ld Iol,e 9jfense l'Csu!Hng ilt the uHtiisehtlf'8Cti te"", ef iHIfJi'iS&Hment. The 
t4ltdisehepgee leI'H. 9/ impi'isemne~lt is an i..,tJ.,ele"nhlate se~llenee t~Io'1 a 6(} 1fI8}1#1 memuffl. At 
,I.' f • I.' t' me Ilme 8J seHle1telng elt Ine ""sltlnt ~tieffll ejfense, lIIe de/emJant h69 s~aed 22 l'Henihs t'Ht bIte 

-J'! -I t t'.. T, ! • unulseilal"gCu ~I'HI 9.) U'1'lfJR38flme~lt. xlf hilS ease, tI seHtenee e;,f 24 m8~lths Ie he sel",aed 
e8fleltfflmt/y wilh bIte TCI'116in6:e>' 6/ Hie !t>'!tiiseha~d te"" 8f impris811meHt l't'8uld he Ole I6l'11est 
s~lt~lee iHtp99ahk .~theul tiePtlmtl'e fa?' b'1e inst6nt fadel'tl: ejfense. 

4. If the tic/aHdmtt was 9It fetJe;oal e>' sltlte p."I9haHen, Ptl>'8le, e>' sl:tfle>"l'i.~Ed fele6ge tit lIIe time &/ Hie insltl.'tt 
t':JffeItge, Me h69 /tea sueh p."I9btlH9PI, pfll'8te, e>' supe,.,'ised l'Claa3e l'Cr,'eJretJ, Hie sentenee /8, Hie jHsta~lt 
6jJMse MeuM be iHtp8geti t9 be s~aed eenseeuH',ae/y 18 the tef'ffl iHIfJ9ged /8,. (,'ie r,'i9iatien fJjp>'8htltien, 
paNJle, tN 9flj!H!f";'isetJ l'CIease ilt eNie, te F,"8r,'itJ.,e till hlCfCl'Hental penal-ty /8,. lite ~'i9iaH9If e;,f p>'8helier., 
pa1'6Je, 81' 5Uj1tN";isetJ 1'e1e69C (iH tleeertJ tt'illl lite p8liey C*fJl'C!isee ;n §§7B1.3 tIlte 7B1.4). 
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[Option 2: 

§5Gl.3. Imposition of a Sentence on a Defendant Subject to an Undischamd Term of Imprisonment 

(e) 

'" '" '" 
(PeHey Statemeat) Ia any ether ease, the s6ateaee fur the H.":itaat effease shall be impesed te 
nm eesseeHtively te the prier Hsdiseharged term ef impriseRmeHt te the exteRt aeeessary te 
aehie'.'e a reasenaale iaeremeatal pliaishment fer the instant effense. 

~f):::::::::i:i:i:i:::::inf::~~ 

t~li:::i:i::::::::::::::lIMl:f:::mlm~mf:t'),:::89f:::111Hoo:::~~i::i!Vmil~:i 
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Commentary 

• AI!J?lication Notes: 

2. 

• 

.3. 

• 

'" '" '" 

nQlelf a senle.·!ee is impesed pUt9utmi Ie subseetien (b), the eeUlf sheul-d adjust fer any term ef 
intpl'ise~lment all'ea,fly se"''ed as a l'CSul-t ef the eel'ltiuet taken illte aeeeunt in tietel'Hlhling the sentenee ja" 
#Ie hlSttillt effimse. &am8le: The defentitRH has hee,'1 eeo'H'ieted ef a ledetal ejftm5e eha'15ilfg t,~e sale ef 
3l) gNiJ'Hs ef eeeail'le. UndeV' j]B].3 (Rele.'flIlt Cenduet), the defenda,'ft is held tJeoou1Ilahle /'-8" the sete ef 
tilt tNMitiel'ltH ]5 P'13 ef eeeailfe that is pM ef the stime eeU1"ge ef COI,tittet jar .vhieh #Ie de/emitmt has 
bet1#t e8ltvieted {IIld sfYlttNteed ilt state eeul't (h~e defendant ~eeiw}d ti "ine /'Henth sentenee ef 
iHtpl'ise"H1eHl; ef lYhje,~ ,lte has se.-red si:¥ If,eltlJ.s at the time ef sel'l~lei~tg 191'1 Eolee ;ItSfa.'1t jetJeffll ejfel'lse). 
The gNitielilte Nlngt! 6lpplieahle Ie Ihe tkfentimlt is ]{} 16 J"el'lths (ChapteV' Twe ejfeIt9C J.e.'e! ef 14 jar sale 
ef 45 gNlllIS ef eeea;"lel :2 !e\'el1'edHetieH fIN tieeeplanee ef 1'eSfJ6Hsihitity; folal ejfel'l9C !e~'e/ ef 12; OimiHel 
Hislefty Categ8'Y I). The eeul't tiete""jlte9 that e s~lteHee 8f 13 meHtlu pNnities lite 6IPfH'8Pl'iate letal 
pUHish/'HeI'It. Beeause the defendtmt has already seF,'ed six mml(,ll9 191'1 the ~[.sted slate ehal"ge, fl s~tel'lee 

Bfse".eH 11t8'lths, impesed t8 ''WI f!81t€Uf'P'eftt/y with tile f'Cmailltie;w Bfthe defelldal'lt's state Stmtellee, at7Jiie'.'es 
this l'CSu.'J, F8,- elal'ity, hlte eeul't she:tld ,·.ete elt the Jt:uigmellt in a Cl'imil'lal C8Se ONier that lite sentel'lee 
iHtpeSetl is l'Iet a depal't/;l;~ frem the guitie!hies heeause the dejentitRlt has heelt eretlited fer guiddine 
pU'fJeses uHtier §5G1.3(b) lvi/,It six ,."el'ltlls ~'ed in slate eUSletiy . 

9Ct }8f'f1t ;It mbseetie,'iS (a) fJI' (b), suhseetiml (e) 6lptJlies anti #Ie eeu/'t shall imp6se a eeltseeuti.'e setltenee 
tB lite &efeltt 1teee59ti1Y Ie JWalti81t a 5fY1te1tee l'CSulti:tg be a ~tiS8:!ah!e hee1'eH.eHffl! pU"lis,~m~lt fe? lite 
IftNlliple effen9CS. lit 981f,e ei~umsttillees, sueh il'lerementa! pUllis.'tment ealt be tiehie~d ~ the impe9itielt 
eja 9Cftte1tee that is e6lteHm!ltt with #Ie f'e/'Hfli:ltier eftlte ul'lexpi~d te,.,.,. 6{inrpl'is61t/'He"lt, Ite sueh eases, 
a e6"9Ceuti,'e 9e1'1teltee is Itel ~i~d. Th the C*Ie/'It p;waetieahle, (,I,e eeul't sheuld eeltsitier a f'Case,'lahte 
ilteJ'emenl61 penaJly ttJ be a sentenee fe" the hula:,t ejfel'lse #lflt l'CSuUS in tl eeHtbi:led sellte:'ee-ej 
i1ftp";SBl'lmellt titat tlpp~l'tlale3 the tetal punishment IJltlt ..,8uld hat'e bee}! il'Hp6sea U:ltie,- §5GJ.2 
(8el'ttenei:tg 6" l~l-tip!e CBU"Its ef C8:H'ietie~l) had all ef the ef!{&tSe9 beel'l fedeJ'a.' ejfe:ucs fe,- which 
5eHteltee9 1I'e,"€ hehtg impesed at the same time. It is ;wee~lized that this tietef'l'tl;".atie:1 frequent/;' will 
l'efjttil'e .wI 6ppo"8*imati81f, ijq,e,"e h~e tie,lemient is se,";htg e toml 8f impf'isemHent }8t a st8te 8jfe,'ISe, the 
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i't'B","ali6f1 avail-able HIti}' p{}/'tuit (:mly (;l I'8ltgj~ estimale e{ the 18ta! ptmit.'hmtNlt tJiat IYeUo'tl ha~'e bee~1 
, tJ tJ, I 'tJ, " W,1 1 fjj , , '1 tii9 I tJ t I' " I ' fHfJJ8'ge un e.' tvle ~I e.llteS,4eN! Me 8J9N1se l'eSUrlmg "" ble ltn~;J~ ~" e.r Intpf'fS8fIHle?1 IS a • 
jefieM/ 6jfeHse fa?' whieh a guitleline delel'mh,ati811 has /Jf¥!"';8USIy heelt Itltitle, the task will be s8Hlewhai 
1f18N! 9l1'tlightj8' .... 'tiI'8; al+h8ugh e~'e.'1 ilt suej~ eases a preeise deleffl,inali8n Hl6Y rlet be p839ihle, 

It is 1t8t inleltdeti that the ah8~'e Hleth8del~ he applieti in ti Hltiltltel' that Hl'ldu/y e81t1f1lieates 8rp.-eJeltgs 
the sClthNteingpfflceS5, Atitiiti81lally, this meb~8del8gy dees 1t8t, itself, 1'equi;'e the emu, te tiepeffjffl"H lite 
gNitielil'le ;range cstahliSl~eti JW the illstal'lt /-edef'al ejfeHse, Rathe?', this mcthedelegy is meal'lt te assist the 
e8Uff ilt tieleffllinhtg the 6pp?8pl'iele senlel'lee (fi:i£; the 6fJf1i·8pl'iale pe;1It withiJl the applieable ~itlelin{} 
l'tfflge, whethe, te tJiI'thNr the sC?tenee te }'1m etmCNm!fttlj' 91' eem.!;cettfirrely tB the N,',tiisehaFgCti Ie"" ef 
i1f'Ip";S8n1f1ent, el' whethlN' a tiepaJ'fflN! is IWlMlntetl), GC,'IeMilj, (he e8lHt mfly tlehie~'e alt tlfJfIi"8fJl'iale 
stffltenee thl'8ltgh its tieteRlliHatieli e{ tilt 6pp1'8pl'iate [l8i"t within the 6pplieabl-e guideline Nmge JW the 
i"staHl fetieFal ef!cl'Ise, cemhi;leti with its tletefflli>'latie.'1 sf wheblee.' that se~It&lee ,"';ll ,"NI'I e8>'ICUFFlmt!y (Jf 

e8naeeuti~1y te the fmtiiseh61"gCti tem, ef iltlpl'iseHme."t, 

lIINstf'atielts ef the AOfJlie6tieH e£ Subsee#en (e I .. 

(~4) Tl: itieliJle ."tlJlge 6pplieahle te h'ee hrStti:ltfedel"al s!feHse is 24 _~(}}H8Itths, Tile eeNfi ti:ete1fHi1te6 

(B) 

th,; llelpultishmCltI 8Jf 36 1910>" Y.i' impl'iseH>'flC?lt W8Ulti 6PPi"8fJl'iale/y 1'efIeet lite insttl>'lt Jfetie,"tll 
-1 I «. , , . ". A -1' I -1 I' " '" -1' I -1 6Ji (lila bie enense ."Csu.Jmg vrr-rm: unulseila;"geu Ie"," e.r l#fipf'lS8nmefft, nie U,'lalserUiFgCa 

ten· impf'ismlHICltt is all bldelef'mi.'16te se.'It&lee ef htipl"isemHCI'l1 with a (j(} meHb~ mfaimuHt, 
:t4HH: ;imc 8Jf seHle>'leblg e~1 the iHSta~lt fedel'tll effense, the tiefendant hfH tie/cti len Hle,'iths 9ft 

the uJlti:isehflf'getl Ie"." ef impl'isemnellt, III this ease, a Se~tleHee of 26 nl8ltths' impl'ise.'lme~11 te 
he se.'eti emleul'f'/3}tliy ,.,.;th the .~Haifltie?' ef tlte u>'lti:isehaf'8/3ti iel'tli ef iHtpl'isenmclIt 1~'BUl.tJ (1) 
be I"';I},;". the gNideli~le .YflHge J'G. • the instti:lt Jfetie."tll ejfeltse, tinti (2) aehie~'e alt 6ppi"8pl'iale tetal 
PH;lisltHle~lt (36 ~"ont-hs), 

The 6pplicabl-e ~ideane l"tiItge J'B?' the i!lstaltt Jfede."tll effense is 243(} 1f18ltths, The eOOff 
tiete,,",ille:Jllal a tetalpultisltWlCl'iI ef 36 merttlts' iHtp,,;seHHtent IffiHl.tJ fiPf»'8Pf'ialely 1'efIeel the 
iltsleltt fedet'lll ejJ'eltse (ll'Iti the ef/ellse ."CSUitiHg bl the uHtiisehal'gCti Ie"," sf iHtpf'isemile~lt, The 
Hnti:isehaf'8Cti lel911 efiHipRsellHIelit is a sa: f1Ienth tletemlif'l(lle senle>'lCe, At the time efsC?lle>'leiHg 
9n the instal'll fede,'"tl.' BjfeJlse, the fi.e;fe1idallt lias se,'eti th?'/3e melltlts 8~1 the NHti:ischa~ti Ieffl. 
efinipf'is8I1mC?lt, In this case, a SC?ltellCe ef39 m8nb~s' imprisemlle.'lt t8 be se.·,'eti eenseeuti~'ely 
te tile wltiisehaf'8Cti tel'm ef briprise.'mwil 1~leulti 0) be wib~bl the guideline ,"tlJtge fa.y the i>'lstti:11 
jetieffll effimse, 611ti (2) 6ehie'/e 611 8fJf11'8pl'isle tetsi pNHisllmellt (36 menO~ 

(6) The 6pplieahl-e gNitJ,etiHe l'61'tgC j'B?' the ins/ant fedel'61 ef/c)lse is 24 39 Itt8nths, The e8Uff 
delemiincs t,~at a telalpuJli.mWlC?11 9f (j(} me"lh~s' iHIpl'isf)fmtCltI lwmlti 6pp,"'epI'iale/y l"efIeet the 
;nsttiltt fetieNll effense tiltti the effense N!sHiting ill the untiisehfIf'gCti Ie"," e{ i1Hpl'isenment, The 
fllttii5ehfIf'gCti tCmf of iHtpf'l'S8"I1f1C1'lt is a }2 >'Hel'lt,~ detef'Htiliale seltle1lee, lit this ease, a sellteftee 
ef 3(J "t8ltths' impl'iSflnme"lt k' he SM'eti emfSceHIi~lely te the ultti:iseitaf'gCti Iemt ef impl'is8mHent 
IYeul.tJ he the g1'£atest sCltlellee bnp89ahle 1I'it.lleut tieptilffl."C f-8?' the iftshfllt fetiel'6l e{feItse, 

(D) The 6pplieahl-e gNideline ,"tl,'tge fo?' the insttl>'lt fedef'al effense is 2439 >'"mlt/ts, The eOOff 
tietel'mblcs that (I Iotal pUf1ish;HCI'lt 8J1' 36 mmltJis' iHtp";se~lmeftl '.'Bul.tJ 6fJf1''8fJl'iately fe{leet the 
instrmt Jfedel'6l effense tiltti h~e ejfeJtse N!sullillg ill the tmti:isehtlf'8Cti Ie1fn sf iHipf'isemliclll, The 
unti:isehfif'8l!tJ te"" 8Jf iHipl'iS8>'1lflC?lt is SII irrtiete"'lblale ~1t&1e-e ,"';t/t a (j(} Ht8ltth 1f1ftKimunt, At 
the time of sClttelteing 8t! the in9la:lt Jfedel'fll efjellse, the tie;,fe>'l6ant has SM'eti 22 "t6,'llns ml the 
unti:isehfIf'gCti temt 8Jf i,.,tp";selt~flCI1t, ht this e('l!Je, a senw,e-e sf 2f Ht8,'Iths te he se,~'eti 

e8#teu1"I'/3#ttly l"';lh Ihe I'CHla;"ltief of ~e ultdi'sehaf'8Cti temt 8Jt iHt~lltlent 1~'BU(J he the km'est 
SC1tle#tee ilftJl89able ,.>i!html depai'fU,"C fa' tile ilt9taltt J'ctJe,a1 e!fef1ge, 
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If the defendant was on federal or state probation, parole, or supervised release at the time of the instant 
offense, and has had such probation, parole, or supervised release revoked, the sentence for the instant 
offense should be imposed to be served consecutively to the tenn imposed for the violation of probation, 
parole, or supervised release in order to provide an incremental penalty for the violation of probation, 
parole, or supervised release (in accord with the policy expressed in §§78J.3 a.'ul 78J.4~(wiR?n\!$.:~g~ij), 
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