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WE, THE COMMISSIONERS,
FORMED INTO A COMMISSION OF ENQUIRY
INTO THE ADMINISTRATION OF JUSTICE
ON CRIMINAL AND PENAL MATTERS
HAVE THE HONOUR
TO PRESENT TO YOUR EXCELLENCY
THE THIRD PART OF OUR REPORT
DEALING WITH
CRIME IN QUEBEC
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Following the rapid survey of crime in Quebec, we will now deal with
specific areas of criminality which are of particular concern to the Province
of Quebec.

Part one: FRAUDULENT BANKRUPTCY

Part two: ARMED ROBBERY

Part three : AUTOMOBILE THEFT
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INTRODUCTION

a) THE MANDATE: FRAUDULENT BANKRUPICIES (1-3)

1. The mandate of the Commission calls for a study of “the present prob-
lems concerning the administration of justice”. Amongst these problems
must be included fraudulent bankruptcies.

There are many reasons for this. First, Quebec has for some time had
the reputation of being the national champion in the realm of bankruptcies.
Second, even before the Commission started its work, fraudulent bankrupt-
cies had become a subject of many public discussions. Finally, Quebec and
Ottawa considered this problem sufficiently serious to require negotiations
resulting in joint action.

Public attention was drawn to this problem following several spectacular
disclosures and numercus arrests, all directly or indirectly related to the
question of fraudulent bankruptcies. Today almost four years after the celeb-
rated “Darabaner” affair, public opinion is inclined to believe that the police
forces of Quebec and of Canada have not yet fully uncovered the ramifica-
tions of this ring. Judging by the testimony given before this Commission,
the investigators who had been working on the unravelling of this affair are
not themselves certain that the condemnation of Moise Darabaner can be
considered as being the last word on the case. According to them, there are
still in the background, more important aspects and even more guilty persons.
Even if there is some justification for this opinion of the specialists, there is
no doubt that quite a number of myths exist in the minds of the public con-
cerning fraudulent bankruptcies. There is the belief, for example, that the
typical bankruptcy in Quebec is planned, carried out and exploited by distant
and all-powerful racketeers. It is our opinion that “ordinary local talent”
has played a much more important role in bankruptcies and even in fraud-
ulent bankruptcies than one might believe at first glance. '

In other words, organized crime, does not appear to us to be too much
involved with fraudulent bankruptcies in the Province of Quebec, while
gambling on the contrary shows signs of cells tied in with international gangs-
ters. However, the problem is not a minor one and it does call for a serious
examination,
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Z. In this report it is our intention to deal only with one category of
bankruptcy - those cases which have in them in varying degrees, elements

. of fraud, It is not our intention to have the reader lose sight of the fact

that fortunately, most of the bankruptcies are honest, and in no way
cast discredit on the bankrupt himself, or on his creditors.

The normal bankruptcy procedure, as stated by Mr. W. J. McQuillan,
prominent Montreal solicitor, is:

%, ..the expeditious realizing of debtor's assets and the distribution of the
proceeds among the creditors entitled to them in law — the punishment of the
dishonest debtor — and the ultimate discharge of the debtor from bankruptcy
and his integration into society once again freed from a crushing burden of debt 1.”

3. In itself bankruptcy is not part of the mandate devolving on this
Commission. In fact :

— it is actually the responsibility of the Federal government by the
reason of constitutional disposition ;

— it remains in our opinion principally a civil problem with which
the Commission does not have to concern itself directly.

Frankly, on the question of normal bankruptcy we have neither
criticism to put forward, nor an oplmon to express. However, it is important
for us to define clearly normal baftkruptcy and fraudulent bankruptcy, so
as to separate as carefully as possible, the civil domain and the criminal
domain. This will also allow the Commission to evaluate the purely civil
aspects if they appear to make the work of defrauders particularly easy 2.

b) RECOQURSE TO SPECIALISTS (4-6)

4, To become well informed of the situation, the Commission has heard
at various stages of its work, a number of qualified witnesses involved
closely in the study of bankruptcy. In Appendix 1 will be found a resumé
of the evidence so presented,

1 Quotation extracted from a brief presented by the Canadian Institute of Chartered
Accountants to the Federal Minister of Justice, October 1963, p. 1.

2 The modern bankruptcy law is ome of the great humane accomplishments of the
twentieth century, relieving mankind of what had been since antiquity a great source
of involuntary servitude, 1t is important to keep this accomplishment in mind, cven
while noting that the little rings of bankruptcy lawyers who cluster around some
of the federal courts may be the most rapacious community in the legal profession
in America. They are also the most protected. MARTIN MAYER, The Lawyers,
New York, Dell Publishing Co., Inc,, 1967, p. 387,
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Pages
N Dates of of the
ames testimonies stenographic
notes
Yvon Desloges, Registrar ‘ 12-4-67 1084-1158
19-7-67 3292-3423
25-7-67 3615-3737
Lieutenant Léo Talbot of the
Social Security Squad of the ) :
Montreal Municipal Police 5-4-67 693-703
(accompanied by Director 6-4-67 704-739
Jean-Paul Gilbert) 12-4-67 1000-1069
1074-1083
Paul Devos, Official Receiver 27-6-67 2446-2608
13-7-67 3131-3238
Raymond Leblanc, President of the e
Lumberman Association 28-6-67 2610-2748
Mr. Jay Rumanek, Montreal 29-6-67 2749-2814
Crown Prosecutor 16-8-67 4139-4166
Mi, Jean-Paul Bergeron, c.r. 5-7-67 2816-2930
Captain Germain Courchesne of the
Provincial Police 18-7-67 3240-3266
Mr, Jean Bruneau, formetr Chief
Crown Prosecutor 16-8-67 4167-4180
Mr. Rhéal Brunet, Assistant
Chief Crown Prosecutor in Montreal 16-8-67 4181-4196

5. Upon completion of these special hezrings, the Commission came to
the conclusion that it was necessary to proceed {0 a detailed examination
of hundreds of files on bankruptcy sc as to: \

1 ~ ascertain the names and getivities of th(L responsible principals ;
and above all

.~\

2 — to evaluate the defence precautions av‘culable to the po]zce
forces and the Minister of Justlce -

This meant that we had to contemplate the examination, probably
fruitless but necessary, of hundreds of files which without a most careful
examination could only be classed as being of a civil nature.

Under the direction of the eminently competent, Mr, Jean Paul
Bergeron, Queen’s Counsel, a team immediately went to work on these
files. The report which we are today presenting on fraudulent bankruptcies
in Quebec includes the substance of the remarks which have been sent
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to us by Mr. Jean Paul Bergeron, and is inspired to a great extent by his
recommendations and suggestions (Appendix 2).

We take advantage of this occasion to express our most sincere
thanks to Mr, Bergeron for the willingness with which he made his
experience and ability available to us during long months.

6. At our request, Mr. Bergeron undertook a heavy task which gave
a very clear picture of the difficulties which must be overcome daily by
the Crown prosecutors, The correspondence of Mr, Bergeron (Appendix 3),
is presented here not to draw attention to the work done by this out-
standing Quebec specialist in the domain of bankruptcy, but because it
gives us some useful guidelines when the time comes to assess the measures
called for to prevent frauds and to carry on an effective fight against
defrauders.

The needs are tremendous when so much competent work is required
to establish an inventory.

c) IN “CAMERA” SESSIONS (7-11)

7.  Certain omissions should be explained here. The Commission decided
to hold “in camera” sessions to hear certain witnesses, It would have been
ridiculous not to have listened to them, but it would be dishonest and
dangerous to mention their names.

The decision to hold certain sessions “in camera” was easily justified :

1 — The Commission was gathering at this moment, more than legal
proof. Police and informers were asked by the Commission to
give the names of individuals suspected, but against whom the
legal proof of conspiracy or fraud had not yet been made
before the courts.

2 — In some instances there were suspicions about individuals men-
tioned by our informers, but a more thorough examination
showed that only appearances were against them, and that
the suspicions were unfounded.

In both cases the Commission believes that it would be premature
or dangerous to act without caution. It would be extremely unfair to make
public all that we heard during these “exploratory meetings”, Moreaver,
the full implications of what we were told are not yet known,
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8. There was no intention ~n our part to carry on our public enquiry
“in camera”, nor did we intend to refuse to make known ail the elements
of the situation, as we saw them, We simply believe that for various reasons,
certain information should not be disseminated.

In the course of its work on fraudulent bankruptcies, the Commission
received, as we have said, considerable information of a confidential natdre.
This was to be expected. This information was either given because it
was. understood that “in camera” meant full protection, or because the
revelations were contained in documents which were made available to
us only on the gnarantee of strictest secrecy. In both cases the dissemination
would be equivalent to a betrayal of what was, or what has become
the equivalent to, a promise.

Obviously we limited the sessions in camera to the strictest minimum,
In some cases the Commissicn has, immediately after such a session,
made a resumé for the journalists of the elements of interest to the public
(stenographic notes Volume 9). On other occasions the Commission has
definitely refused tc hear “in camera” the evidence regarding general
accusations which have been made publicly (Volume 34 August 16, 1967).

9. During its work the Commission justified its decision to hold sessions
“in camera” in the following manner.

DECISION RELATIVE TO HEARINGS “IN CAMERA”

Motives

WHEREAS the status of a Royal Commission of enquiry is very different from
the status of a court; i

WHEREAS the mandate confided to this Commission of enquiry dealt prin-
cipally with the present problems relative to the administration of justice in
criminal and penal matters, and of the efficiency of this administration ;

WHEREAS in matters of criminal law and in mattery of administrative law,
that is to say in matters of public law, it is necessary lo apply the principles
of English law even in Quebec. (Langelier V. Giroux 52, B.R,, 113);

WHEREAS for the purposes of the enquiry and more precisely for the
establishment of the oral and documentary proof, this Commission should
consequently follow the principles of common law;

WHEREAS in virtue of the common law before the courts and before ana-
legous organisms, publicity is the rule and “in camera® the exception ;

WHEREAS the exception of “in camera” is determined by the criteria es-
tablished by jurisprudence (R.V, Josephson, 1949, 1 W.W.R. 93, 7 C.R, 273,
93 C.C,C. 136, Cour d'appel, Man. ; Rideout v, Rideout, 1950 96 C.C.C. 293):
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WHEREAS the reasons for excluding the public from the court room are :
1, — the intereést of public morals;
2. — the maintaining of order;
3. — the good administration of justice (Lagarde, Droit pénal canadien,
1962, p. 631); ‘

WHEE; it is mecessary to distingnish between direct evidence and hearsay
evidence ;

Decision

THE COMMISSION after having studied rules 1 and 2 o£ the regulatic?ns
governing practice and procedure” which it adopted April 3; 1967, aftef havm.g
examined the doctrine and the jurisprudence on the matter and having deli-
berated - on all this, arrives at the following decision :

Whenever it will be required for a good administration of justice and pn’ldence,
the Commission will hear witnesses “in camera” and in certain cases it may
even decide to exclude journalists,

Comments

It is understood that merely the request of a witness to be heard “in camera”
is not sufficient reason to justify the Commission to decide to do so.
The Commission in addition to being. guided in its decision by the rules of
common law, recalls that an aralogous policy has been adopted by other
commissions, such as @ ) .

a) The Tasc}}‘;erean—Kellock Report on the Gouzenko affair (1946, pp. 703-

704) 3

b) The) Spenice Réport on the Munsinger affair (1966, pp. 87-88) ;

¢) The ;Welis Repnr¢ on the Spencer affair (1966, pp. 4-5)3

d) The RouchiReport; (1961, pp. 211-217).

In Appendix 4 will be found the rules of practice referred to in the

.decision of the Commission.

10. With regard to wi¥en reports we must also adopt a special procedure.
— We sometimes take into consideration evidence without fully iden-
tifying authors. ' 4

-— We omit ceftain accusations when we have been unable to substan-

tiate them.

Our desire is ‘t6 pritect serious witnesses who might be threatened,
but we also wish to protect respectable citizens against the attacks of
those who are well-intentioned but poorly informed.

We know that all procedures of this kind require delicate handling, and
we are limiting this “unsatisfactory evidence” to such instances in which

any other recourse is impossible.

11. After mature reflection the Commission has therefore decided not to
use in its public report all the information received in the course of its
work or fraudulent bankruptcies.

28

In our opinion, jurisprudence indicates 51early that different com-
missions of enquiry in the past have been obliged to restrict the desseminat-
ion of certain information ?,

1 Hearsay and secondary evidence, not founded on first-hand knowledge, is not rigidly
refused (by Royal Commissions). The Balfour Committee remarked that many chair-
men seem to hold the view that it would not be wise to restrict the evidence before
Royal Commission in accordance with the practice in Courts of Law. It accordingly
recommenided that:

At any meeting for hearing oral evidence the chairman, as presiding officer,
should have power to rule out any question when pui which he considers inad-
missible as being irrelevant or unnecessary. Any objection to the Chairman’s
ruling should be considered forthwith (the room being cleared during the dis-
cussion) and the decision of the majority of the Commission must prevail, subject
to an appeal by the minority on any matter of principle (but not on mere personal
questions) to the originating department, who should not only be empowered,
but required, to give a definite decision on the matter so submitted.

Oral evidence is to the gen@ral practice, but there is no prohibition against con-
sideration being given to submissions in writing, In England evidence is printed and
sold, but in Canada it is an exception when it is printed. A Commission of inquiry
may take evidence in confidence, in whiclh event it is not published. An example is
offered by the Pulpwood Commission. It arranged with the Government of Quebec
that an officer of the Province would give svidence which would be treated as con-
fidential. Prior to the tabling of the Commission’s report, a member of the House
of Commons moved for the production of this particular evidence. The Minister of
Trade and Commerce objected to the adoption of the motion until the Province gave
its consent. The mover did not press his motion further. At Westminster more
recently, a member inquired as to the publishing of confidential evidence received
by the Royal Commission of Palestine, also whether it would be made available to
the Mandate Commission, The answer of the Secretary of the Colonies was:

His Majesty’s Government have not, and will not see, the confidential evidence
which was given solely to the Royal Commission in confidence, and which is
always kept under seal. It will not be given to me and it cannot be given to
the Permanent Mandates Commission,

The Ontario Court of Appeal notéd in Re Imperial Tobacco Co, v. McGregor fnat
the Commissioner had not made available to the companies certain evidence taken
in the inquiry prior to notice of charges against them being given the companies.
The Court regarded this as a matter within the Commissioner’s discretion. WATSON
SELLAR, A Century of Commissions of inquiry, in The Canadian Bar Review,
XXV, January 1947, pp. 17-18. '
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I—GUIDELINES FOR THE COMMISSION (12-33)

a) LACK OF INTERESY SHOWN BY BRIEFS (12)

12. At the time we began our work, the problem of fraudulent bankruptcies
was still one of great public interest.

In fact, fraudulent bankruptcies in Quebec had for quite some time,
received so much publicity, that it would have been normal to expect a
large number of the briefs submitted to the Commission to deal with this
problem. However, only the Fédération des Travailleurs du Québec con-
sidered it necessary to draw our attention to this matter . Moreover, the
F.T. Q. itself limited its comments to the risks facing workers and con-
sumers. Consequently, notwithstanding the emotions aroused by the number
of accusations and condemnations, fraudulent bankrupicy remained for
the majority of Quebec citizens, too technical a problem to spend much
time on it, The comments of the F. T. Q. are worthy of mention :

The practice of bankruptcies in the business world was for a long time excused
as being the unfortunate result of the uncontrollable mechanism of a free
economy, and under this heading it had to be considersd as one of the risks
of the game ; in business the belief is that it is normal for the strong to win.
But the public has finally realized that the practice of bankriptcies was in
itself a worthwhile business, and quite recently attention has been drawn to
this kind "of organized crime which is planned in a shameful manner. The
victihis of this kind of crookedness are not, it should be understood, the
proprietors, but rather the workers who lose their employ and often a part
of their earnings and marginal benefits ¢ud, similarly, the sirsamers who
have no recourse available to them. Energetic ‘measures must b saken fo rid
our economic system of this “shameful vice” by seeing to it that the Secre-
tary of the Province exercises stricter control of the applications for incor-
poration, and by punishing severely those who indulge in this practice. The
) Secretary of the Province has incorporated companies whose proprietors have
' already been found guilty of four or five failures, The Secretary of the Province

1 An important detail should be mentioned here. ‘The Fanadian Lumbermen’s
Association, through its spokesman, Mr. J.R. Leblanc, conveyed its commentaries
as well as substantial information, to the Commission. We believe that Mr. Leblanc,
because of his relentless work on bankruptcies, earned the title of expert. This
explains his being omitted from the list of authors of the brief,
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should undertake intensive enquiries into the solvability and the antecedents
of the applicants for incorporation, before opening the doors of the business
world to them, When certain owners are obliged to declare a bankruptcy, they
should not for a definite period of time, be permitted to obfain a new incor-

poration 1,
And the Fédération des Travailleurs du Québec concludes this exposé
by specifically recommending recourse to drastic measures :

Strong measures must be taken to eliminate ‘the practice of fraudulent bank-
ruptey : exercising a strict control of the appiications for -incorporation, severe
sentences for the guilty, and a temporary withdrawal of the right to obtain 2
new incorporation by those who have already had a bankruptey 2.

The mass media has dealt with this problem extensively, (Appendix 5)
even though we note, there too, a gradual Inss of intevest.

b) NUMBER AND VOLUME OF BANKRUPTCIES (13-20)

13. Before plunging directly into the domain of bankruptcy, we should
mention that it is extremely \_ficult to compare the situations in different
countries.

With regard to the spectacular escapes which tock place in Quebec
in April and May 1968, we have already indicated that the situation in
other countries (England and the Scandinavian countries) was certainly
more alarming thau in ours. In the matter of bankruptcy we would like
to stress that the opportunities offered. by the law to an insolvent citizen
or corporation, have without doubt, 11 direct impact on the number and
volume of failures. Thus the Quebe¢; law known under the title of the
Lacompe Law has undoubtedly, an influence similar to that of some of
the American laws, 4 '

In Oregon, which leads the naf jon with riore than 200 bankruptigies a year
for every 100,000 of the population; a creditor could before 1965 attach all a
debtor’s wages, and can now take half; in NeW\Q’ork, where only 10 percent
can be attached, there are only 3l bankruptcies per 100,000 ; and in Florida,
North Carolina, Pennsylvania and Texas where wages cannot be garnished the

figure is ten or lower 3,

This throws some light on '.‘the situation, but it does not do away
with the Quebec problem. The arnual losses due to American bankruptcies
have been valued at $2 billion ™ Quebec, with a proportjonately smaller

1 Brief of the Fédération des Travajlleurs du Québec, pp. 39-40.
2 Ibidem, p. 48.

3 MARTIN MAYER, The Lmvyers,‘ New York, Dell Publishing Co., Inc., 1967, p. 284.

4 Ibidem, p. 386.
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business volume and with a population 40 time

. s smaller, loses annuall
apprc;m.mately $100,000,000 ; with hardly 2.5 percent of the Ame?icai
population, our losses are easily equivalent t ;
bankmptci,e N y eq nt to 5 percent of the American

14. Our mandate does not require us to make a study of all the mechanisms
of bankruptcy. Bankruptcy in itself is principally of a civil nature, while
as already pointed out, our mandate only calls on us to investigate c,riminal
and penal matters. We should however study :

a) the legislative texts if they appear to make fraud too easy ;
’

b) normal banruptcies if they can furnish information regarding the
nature or volume of frauds. |

Let us enlarge on this point. The figures concernin
Canac.ilan bankruptcies should not be interprfted as showing gﬁngx?;l;leciogsﬁ
_resultmg from criminal acts. However, the losses resuiting from bankiuptcie,s
in Quebec and Canada are so great that even a small percentage of fr
dulent bankruptcies represent an appreciable amount, ® -

On the other hand, the losses attributable to bankruptcies i

Fnucl} mote rapidly than the gross revenue, and it is necessar?rtifsd:t‘;ﬁ?zz
if this is caused by criminal activities. For example, from 1946 to 1965
the gross revenue of Canada grew from $11 to $52 billion. During the
same perloq t.he losses attributable to bankruptcies went fron'a $6 mgillion
to $§92 million. In 1965 only, the losses attributed to Quebec bank-
ruptcies were $77,191,000. A quick estimate allows us to conclude that
the Federal government thus lost approximately $26.5 million dollars while
thfa .Quebec government also lost in income taxes, approximately $9.2
million (Appendix 6). , T

15, It s.hould be repeated that these figures deal with bankruptcy and
not .sp‘ec.:lﬁce?lly with fraudulent bankruptcy. However, the police forces
specu'lhzn.lg in a study of fraudulent bankruptcies estimate that the bank-
r.upt.c‘le.s in vs{hich the available assets represent les than onev half of the
!1ab1]1t.1es,. which is true of a good half of the bankruptcies, warranf serioﬁs
investigation. In our opinion such statements lead to the belief from the
gz;yklf;;:t, th;f1 there 1is intensive criminal activity in the area of Quebec
ptcy. The results of the i igati ich
enable us to elaborate on thizhop;:::lj.tlgatmns whtelt we have undertaken

@ In practlcfe the perc.enta'ge of fraudulent bankruptcies increases when
the number of bankruptcies increase. The work of investigation of course
;f much greater and much slower with a thousand cases than with one;
undred ... and the defrauders know this. In other words, frauds com-
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mitted when there are a limited number of bankruptcies are more likely to
be quickly discovered and discouraged ; while in all probability, if a fraud
is likely to go unnoticed, the defrauders set to work in earnest !

16. In-a general manner, the statistics show that Quebec is suffering from
more than its share of losses in the matter of bankruptcies. However, if
this trend is constant, the volume of the losses seems to be strangely
uncertain,

According to whether the figures of the Dominion Bureau of Statistics
are used, or those of the Dun & Bradstreet Co., information varies consi-
derably. In addition, the specialists in bankruptcy, and we are thinking
here of the Registrar or of the Official Receiver, frequently use a third set
of figures. This appears to us to be abnormal and disturbing. In an area
as important as this, and faced with annual losses which are calculated
in the millions of dollars, it is in the public interest to reconcile the different
statistics, or, at least, to give a clear indication of their meaning.

Let us agree that it is quite possible for the different compilations
to be based on different steps in bankruptcies ; the one could be dealing in
a single year with all the petitions for bankruptcy, even if quite a number
of them were only cleared up in the following year; the other might
consider the bankruptcy as being terminated only after the distribution of
dividends amongst the creditors . . .

It can be understood that different methods of compilation lead to
different results. On the other hand it is difficult to understand why the
various compilers of statistics give so little information and seem to accept
all too readily the differences which arise!.

17. These differences are so great that it is difficult to even grasp the
trends.

Thus, much has been said about Quebec holding the championship
title in the domain of bankruptcies and fraudulent bankruptcies. Yet, the
figures supplied by Dun & Bradstreet for the year 1965, indicate as we
have seen, Quebec losses of $77 million. The same sources fixes at $78.5

1 Stenographic notes, volume 6, April 5, 1967, pp. 644-645.

Commissioner Gould :
How do you explain the difference between these two figures ?

Mr. Jean-Paul Gilbert:

T have tried but I am unable to explain the difference in the number of failures
shotvn in these tw tables. The only information that T can give is that the report
of the Dominion Bureau of Statistics is more complete. I do not know whether in
sthe first table which is that of a private organization, only the failures which took
place amongst those associated with- it, are given,
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million the Ontario losses for the same year. The Dominion Bureau of
Statistics quotes, for the same Provinces, and for the same year, figures of
$107 million (Quebec) and $259 million (Ontario). The analyst i,s lost.

.Undoubtedly such differences can only be explained if the various
services publish periodical statistics each adopting a different basis or period
Unfortunately the result is that the figures of Dun & Bradstreet do noi
agree with those published by the Dominion Bureau of Statistics, even
thougl} ]?un & Bradstreet (in English) and the Canadian Credit ,Men’s
Association (in French) themselves quote the statistics of the Dominion
Bureau of Statistics.

For obvious reasons we consider it prudent to base our statements

on the government statistics. All other sources appear to be unsuited for
a full compilation.

18. At the local level the representatives of the government sometimes

arrived at ‘personal conclusions which should be examined with a great
deal of care, ’

At the timc? he gave his evidence before the Commission, Mr. Paul
l?evos,. .the Official Receiver of the First Division of Bankruptey, accepted
(in writing) this third division :

Before going into the detail of these procedures, possibly the Commission
should be made aware of what happens in the Province of Quebec:

In 1?65, not to go back too far, there were 1,225 non-summary cases of
commercial bankruptcies against 501 cases in the Province of Ontario, and a
;otal 1c;>f 1,912 cases .fc?r all of Canada. From the point of view of “c,lollars"‘,
$t;r2 J;:fgoofhe liabilities in the Yrovince of Quebec were established at

Fr.om the point of view of “summary administration™, still i
were,_ in the Province of Quebec, 1,292 cases of failures i;gai.nst ?512996550;11?;:
Prov'm‘ce o? Ontario, out of a total for all Canada of 3,111 cases ,of summary
admx.mstratlon. From the point of view of amounts, the total liabilities for the
Provu'lce of Quebec was calculated at $13,257,000, and at $26,205,000 for
Ontario, out of an overall total for Canada of $43,617,000. o

In the face of these different versions which still pai
_ paint.a rather dark
picture for Quebec, the least that could be hoped for would be a standardi-

zation of the definitions and uniformity i i
a y in the figures used by the b -
men and by government, * ’ S

19. Such differences are not only di i [ i
( E: y disturbing to the mind, th é
a handicap to the legislator. ’ Y e o

o {Xs we ha\{e just seen, in the matter of summary administration, the
ntario lc?sses in 1.9?65 were double the Quebec losses. There could be
a temptation to utilize the figures for 1965 to show that Quebec is on
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the road to losing iis championship title in bankruptcies to Ontario, Actually

whether we choose one or the other compilation, the year 1965 places
Ontario in a much worse situation than Quebec.

In face of these two series of facts, the Quebec government might
even doubt the gravity or the permanence of the problem,

However, it should be recalled that the year 1965 was an abnormal
year. In.that year Ontario suffered from the failure of the Atlantic Acceptance
Corporation which in itself, resulted in losses of more than $100 million.
Since 1966 Quebec has regained first place in most of the compilations .
The sources for this information will be found in Appendix 7.

In 1966 Quebec suffered $112 million of losses against $108 millions
for our neighbouring province. In 1967, Quebec consolidated her hold
on the first place for both the number of failures and the overall losses.
In that year, Quebec had 1,065 failures for an overall liability of $110
million, while Ontario had 667 failures resulting in losses of $73 million.

And still according to the same source, Quebec already had in the
two quarters of 1968, 450 failures and losses of approximately $33 million,
while Ontario declared 348 failures and losses of $26 million. The only
clement from which some satisfaction may be derived from the partial
figures of 1968 is that we have made some progress: on the same date
for the preceding year, Quebec had already 570 failures and losses of ap-
proximately $36 million.

90. It should be pointed out that a failure generally costs less in Quebec
than in the other Canadian provinces. In 1966 for example, the average
failure involved

— in Quebec, losses of $66,300 ;

— in the Maritjme Provinces, losses of $131,100 ;

— in Ontariz, losses of $106,300 ;

— in the Prairie Provinces, losses of $67,400;

— in British Columbia, losses of $120,300.

These .figures call for careful analysis. Certain sectors, such as that
of retail sales, are particularly affected in Quebec. In 1965 for example,
Ontario lost more than Quebec by failures, in all sectors except in that
of retail sales.

Taking everything into consideration certain trends seem to confirm

that :

1 The report of the Superintendent of Bankruptcies gives various figures. We are
referring to the liabilities of commiercial failures. Otherwise, the total would have

been ! »
Assets Liabilities Deficit
Quebec $99,550,000 154,589,000 $ 55,039,000
Ontario 91,080,000 270,470,000 179,390,000
38
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' 1 — The I}umber of failures are lower while the average cost of a
fallu're 1: increasing. For Canada as a whole, the number of failures pro-
portional to the number of commercial and industrial enterpri i it

al @ T1SE
lowest level since 1960. prises, 1 ot 1

2 — On the other hand, the overall losses continue to grow :
million in 1965 against $215 million in 1967, row: $173

c) ESTIMATE OF FRAUDS (21-24)

21. The statistics confirm the impression that Quebec is suffering more
than its share of losses in the area of failures. On the other hand, neither
the ‘b‘nefs nor the statistics make it possible to determine exa,ctly the
magnitude of fraudulent bankruptcies.

At the request of the Commission, expert witnesses endeavoured to
compensate for the lack of information in the briefs. The police force of
Montreal, for example, was particularly explicit in describing the problem
of fraudulent bankruptcies and the difficulties faced in the ﬁght agsﬁnst de-
frauders who have chosen this field of action. '

Mr. Jeap Paul Gilbert, the Director of the Montreal police force
declared during the evidence he gave before the Commission . in Aprii
11\/51)67t’ that hal.f of the Quebec failures (approxirately 600) took place in the
pog)igereeagq;e‘;rg;)n, and that after a quick survey, 300 of them warrented

In this domain we suffer more from the slowness in the judici -
ratus than from the ineffectiveness of the police forces. wxfi?: l(iflllz::l ?igﬁzrle
quotgd .by l?irector Gilbert has not yet been corroborated, it is known that
the police forces have rarely been able to bring all the contentious files
before the courts. One should therefore not blame the police (particulatly
those of Montreal) for the slowness in the examination of the file of fraudu-
lent bankruptcies and for the uncertainties in evaluating the problem.

Mr, LUCIEN THINEL -~ .Now, when a case is ready, coming from your service,
is the report sent to a provincial judicial organism ?
Or what is the organism which is aware of the exist-
ence of the eighteen cases ready ?

J-P. GILBERT ~ They are the lawyers of the Minister of Justice of
Quebec ; our police are in constant touch with these
prosecutors who prepare the cases with our police ;
and.if I mention this in my evidence, it is to un-
derline that, with regard to all concerned, that is all
ﬂ?e individuals in the administration of justice begin-
ning with the policeman, the police forces, going on to
the courts, and then to the prisons, and then to parcle
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— in all these areas there is a scrious lack of personnel,
whether it be a lack of qualified personnel or whether
it be because personnel cannot be engaged on account
of insufficient budgets 1.

22, In the course of giving his evidence before the Commission, Director
Gilbert of the Montreal Police force made a most severe criticism of the
Quebec situation with regard to bankruptcies, He was basing his statements
both on the experience of the police of Montreal and on the conclusions
of the Commission enquiring into bankruptcies, liquidations, legal settlements
and assignments of goods (1965) presided over by Mr. Lucien Mercier,
Chartered Accountant :

The enquiry showed that dishonesty and fraud have crept very deeply in one
year or another intoe a large percentage of the bankruptcies and liquidations,
and that racketeers have even made a most lucrative business out of this to
the detriment of honest creditots.,.

From the facts established in this enquiry, the Comimission retained the up-
setting impression that the administration of law with regard to bankruptcies
as it actually exists in the district of Montreal, is more or less similar to a
gigantic enterprise where there is no internal conirol and as a result the officers
or employees at various levels become suspect...

The enquiry has shown miore particularly the existence of “rings” of frau-
dulent bankruptcies, that is to say, the direct or indirect link of many persons
or companies whose sole purpose is to appropriate for themselves funds, mer-
chandise or other sdvantages, and to have recourse to the Bankruptcy Act to
liquidate such a business.., .

Witnesses, one of whom was a member of the Bar, have stated that it is
current practice for some trustees to demand and receive bribes from lawyers
representing the interest of guaranteed creditors or tentative buyers, promising
in turn not to oppose the procedures taken by them...

If, as a general rule, the Commission was far from being satisfied with the
manner in which some trustees and inspectors were administering bankruptcies
and liquidations, it was surprised, on the other hand, to find in what disorder
the files were kipt in the bankruptcy court of the district of Montreal.

By reason of the complexity of the problems with regard to bankruptcies and
the multipHeity of facts brought to its attention, the Commission realized that
this exposé was very definitely incomplete, requiring observations to be res-
tricted to those of a gederal nature and to recommendations which seemed
to the Commission to be the gost opportune 2.

23. A police officer specializing in this field, Lieutenant Leo Talbot, #lso of
the Montreal police force, was of the opinion that there was a very wlose

t Stenographic Notes, volume 6, Aprit 5, 1967, pp. 648-649. Exhibit 1 (in camera)
gives the list of the 18 files which the Montreal police force considered at the time
to be ready for court action. '

2 This report is found in Appendix 8,
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tie between criminal incendiarism and fraudulent bankruptcy I. It was his
opinion moreover, that a large number of the frauds could be avoided by
applying the provisions of the Act more rigorously.

I have noticed quite frequently that when there is a failure, there is also cri-
minal arson; and most of the time a simulated robbery,

I consider through my personal experience in the domain of bankruptcy, that
approximately half of the bankruptcies in Montreal could be avoided, if an
enquiry in depth were carried on in each of these failures, and if the Bank-
ruptcy Act was applied as it should be. What I mean by that is, that those who
go into bankruptcy should be questioned and their replies verified, That is not
what happens at the moment. The bankrupt person can reply whatever he
pleases whenever he is called upon to present himself for questioning. I am
told that at the office of the Clerk of Bankruptcy at the present time, they
have a long list of bankrupts who have not presented themselves. Up to mow
nobody has followed through on this; they have received a notice from the
court to be present, they do not present themselves, and there is no warrant
issued. The individuals disappear and nobody does anything about it.

Everything that has to do with fraud by virtng of the Criminal Code usually
hAappc»‘ns‘ before the person goes into kankruptey, such as: the disappearance
of  the asicts, or false acecuniing records, or purchases in large quantities
under false names; uil the methods used by the defrauder in bankruptcy
are infractions which are committed before he becomes bankrupt.

The yardsticks on which I endeavour to establish whether there is a fraud is
when the assets are less than 50 percent of the liabilities. At that point quite
often, one finds that there has been fraud.

When the balance sheet is submitted by an accountant and* there is a note to
the effect that the physical inventory has not been taken by him personally, T
immediately have suspicions. In checking I learn by questioning the employces
that the inventory has been padded, sometimes to twice its real value; this
is done to establish credit preceding the failure,

When it is possible to find the bankrupt, an effort is made to question him
ir} the bankruptcy court, before the Registrar, under ‘oath, This involves some
difficulties at that point: when there are no assets in the failure, who is going
to pay for the stenographic notes2 ?

Lieutenant Talbot confirmed the impressions of Director Gilbert :
a good half of the Montreal failures warrant serious examination.

24. These figures and evidence of specialists are sufficient to justify a

provincial enquiry Commission looking into the matter of fraudulent
bankruptcies :

1L S

11t 'is.not the intention of the Commission to undertake here an investigation into
criminal arson itself, Undoubtedly we readily agree, with facts to support it, that
th.ere‘ is frequently a very close association between fraudulent bankruptcy and
criminal arson. Hoy:ever, we believe that criminal arson is related more naturally
to loan sharking thén to fraudulent bankruptey.

2 Stenographic notes, Volume No. 6, April 5, 1967, pp. 694 to 698,
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1. There is a presumption of fraud, according to the police in a large
number of cases,

2. Even the volume of failures in Quebec makes fraud easier and less
discernible.

3. Specialists have actually uncovered a large number of frauds without
always being able to bring them before the courts.

4. If the frauds are so numerous, the law itself warrants a serious
examination so as to determine whether it has too many loopholes,
and whether it is difficult to apply.

It is important, however, to have a better understanding of-the intention
and origin of the actual legislation and to-ascertain the limits and the extent
of a provincial mandate.

d) ACTUAL LEGISLATION | (25-33)

1-—Origin (25

25. It is astonishing that bankruptcies which are much more a part of the
civil domain than of the criminal, devolve on the Federal government.
It is worthwhile ascertaining the motives which influenced the writing of
the present Bankruptcy Act, and the establishment of competencies;

In this connection it is interesting to note that notwithstanding the
close ties between bankruptcy and the civil domain, the intent of our legis-
lation and the administrative controls which are related to them are definitely
of Anglo-Saxon inspiration. Quebec has retained a French civil sector, but
bankruptcy, although related to the civil, is today a British concept.

Bankruptéy law, which begins with a statute of 1542 and has remained a
creature of statute, originally treated bankruptcy as virtually a crimo. Bankruptcy
was princij‘.)ally associated with the Chancery Court, yet somewhat oddly under
the Judicature Acts it was assigned to the Queer’s Bench Division and then
transferred jn 1921 to the Chancery Division. Soma-bankruptcy jurisdiction was
given to Colnty Courfs, The law of bankruptcy has long ceased to be akin to
criminal law; although there are many criminal offences particularly connected
with bankrupis. The concéption is that bankruptcy serves the two purposes of
securing an equitable disttibution of the assets amongst the creditors and of
enabling the bankrupt to gé;\t quit of the burden of debt. A petition niay be filed
by a creditor or by the debtor himself. If an “act of bankruptcy” is proved, a
receiving order is made, The investigation is peculiar in that bankruptcy is partly
judicial. The official receivets are officials of the Board of Trade and also officers
of the court. In due coursé the bankrupt's property will be distributed and he
will repeive his discharge, the date of the latter depending upon the circums-

e
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/,:/i’i"ancgs.;; Revenue cases used {0 go to the King's Bench Division (as the heir of

the old Exchequer Court) but tax law is nowadays associated with companies,
. partnership, settlements and so forth, and the Revenue List is taken by a
Chancery judge 1.

2 — Evolution (26-28)

26. We should look more closely at the Quebec and Canadian history on
bankruptey matters. One finds very quickly the definite problems which
arose during the years preceding the Act of 1867 as well as the pressures
which were brought into play to remedy them. The decision taken in 1867
then becomes clear.

Confident in the possibilities of the Canadian market, the London and American
merchants had shipped large quantities of products of all kinds, They had done
this even more freely as the .crisis did not affect only Canada, but also Europe
and the United States. That is why the Quebec market, where tho prices were
good, seemed to them unexpected manna from heaven. Unfortunately the ship-
ments of merchandise had been too great for the ability of the country to absorb
-them. Also they were obliged to liquidate their stock at low prices and often
at a loss, Add to this the- unhappy consequences of the Pontiac War on the fur
trade, and it is easy to understand the wave of commercial failures of the years
1764-66, The Quebec Gazette noted the numerous bankruptcies which affected,
together or separately, Canadians and Britons. The vigilance of the military
commanders had freed the colony from inflation and monopolies, for which they
received the appreciation of the French Canadian population, and the enmity of
speculators: but they were unable to bring production back to its full
strength 2,

The historian, Fernand Ouellet described the economic difficulties which
justified at that time, a change in the legislature. Most of the commercial
failures of the years 1764 to 1771 were explained by the sad experience
with paper 'money. When the regime changed, the bills of exchange were

still in circulation, but the King continued to pay them; upon their maturity,

only up to the autumn of 1759.

In 1763, Murray claimed that the total amount of paper money remaining
in the colony amounted to 42 million, This seemed somewhat exaggerated. By
reducing this amount to 30 or 33 million a figure is arrived at which is much
closer to reality, As only about £ 15,200,000 remained in the colony one year

‘ later, it could be assumed that the negotiators, in the normal course of business,
and the speculators, secured this paper money for an amount of between £15
and 18 million, Murray relates that a London merchant had sent £15,000 ster-
lig for the purchase of paper money. It can easily be assumed that with this

1 R.M. JACKSON, The Machinery of Justice in England, Fifth Edition, Cambridge,

Unijversity Press, 1967, p. 50.

2 F‘ERNAND OUELLET, Histoire économique et sociale du Québec, 1760-1850, Edi-
tions Fides, Ottawa, 1966, p. 55.
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money in hand he could secure almost £2 million of paper money. Mutiplying
this example by ten indicates the importance of speculation. Taking into con-
sideration the compensation clauses accepted by France, it could be estimated
finally that the effective losses of Canadians was a little more than £300,000
sterling, and that of the British merchants and speculators, about £ 110,000 ster-
ling. It can be readily believed that these losses played a role in the commercial
failures of the years 1764 to 1771. Keeping in mind the actual demography, the
losses of the British were much greater then those of Canadians?,

==

27, It can be understood in this perspective that the British minority in
Quebec rebelled very quickly against the survival of French institutions and
customs in matters of commerce. In the course of the years 1820, this British
minority in Quebec made strong and significant re tesentations to the
Parliament in London :

The legislature of this Province has for a long time been so agitated by
dissensions, and its deliberations have increassd to such an extent, that it has
neglected trade, agriculture, education and other matters of general interest.
No law-exists for the registration of goods and hypothecs so necessary to the
safety of commercial enterprises; there is no act regarding insolvent debtors
and your petitioners have waited in vain for a law giving representation to the
townships, a fertile and important part of this Province, established by those
of British origin ; the petitioners have little hope of resolving these legislative
matters, and many others so necessary to activate the initiative of industry and
enterprise in a commercial country, unfil a reunion of the two provinces would
weaken the influence which up to the present time has prevented them from
being introduced into gur statutes 2,

Fullowing this the Anglo-Saxon element of Quebec continued its préssure
along the same lines. The journals of the Legislative Assembly of Lower
Canada include different examples of this, including this, intervention of
M. W. Patton in 1831 which, taken in its context, has a particular pointed-
ness : ‘
3 by

1 attribute the facility with which fraudulent debtors deceive their creditors
“in this country, and that quite openly, to the French law of hypothecs, which
is a genernl one, and to the establiskunent of dowries in the marriage contracts;
and I fear:that it would be extremely difficult to pass a law with regard to
bankruptciestof which there is a- pressing need, until that law is changed. Every
merchant in this city can offer numerous examples of debtors who have pro-
perty and who defy their creditors 3.

On January 22, 1843, it is-a French Canadian, M. Emery Papineau, who
once again, emphasized in his correspondence, the enormous margin which

1 Ibidem, p. 67.

2 Document relating to the ctnstitutional history of Canada (1819-1828), quoted by
FERNAND OUELLET, op. ¢it, p. 30?.

3 Ibidem, p. 356. .
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separated the French legislation from the Anglo-Saxon customs in business
matters regarding solvency and bankruptcy :

But the sacrifices made by the merchanis here have had as a consequence,
tbat they are unable to meet their engagements having done too much fo mest
their first or earliest obligations: into this state of affairs have come the finan-
cial measures of Sir Robert Peel, which undoubtedly caused considerable losses
to merchants engaged in the business of exportation but which would not, I
think, have affected the entire fortunes of the merchants of this country,, if
their proprietors had not already had a great deal of trouble on their hands
caused by their imprudence and their lack of foresight. The bankrupts, and I,
am expressing myself poorly, here the word represents the state which in
French you-call failure and not what you mean by the word bankrupt; the

+ bankruptcies followed in quick succession to the point that in less than three
months, several individuals assured me that they have made the calculation
which I believe to be below reality, if there is a difference, that the amouné
of these failures had reached £750,000 sterling, and since then others have taken
place ; thus for the City of Montreal alone, it could be estimated that these
failures had risen to £ 800,000 sterling, And this commercial collapse has not yet
ended ", come the spring consignments when quite a number of the mercharts
will be obliged to mest their commitments, and still another amount will be
added to the two others. Because of these bankruptcies, all business finds itself
paralyzed and this commercial stagnation has an even more pernicious and

fatal effect on the agricultural classes, so that everyone is crying “ Oh misery,
these .are hard times! ™1,

28, This short historical exposé explains at least in part, why the Fathers
of Confederation, in 1867, believed it necessary, while ‘leaving the adminis-
tration of the criminal code to the provincial jurisdiction, to give the federal
authority the responsibility for failures. It is nevertheless true that ;

1, the two authorities have often shown themselves incapable of coor-
dinating their efforts ;

2. doubtful practices -have developed without the legislation and the
administrative control iatervening in time. :

In a sector as sensitive as that of commercial administration and of
bankruptcy, clarification of the provisions of the British North America
Act of 1867 is a matter of definite urgency ; because one ends up, as a

gesl;llt of duplication and overlapping, with losses running into millions of
ollars, ’

1 Quoted by FERNAND OUELLET, op. cit.,, p. 493.
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3 — Division of responsibilities (29-33)

99, The field of bankruptcy is another one of the grey zones left to us
by the Constitution of 1867. The law on bankruptcy is definitely and
specifically under Federal jurisdiction which should put an end to all the
controversies, if it were not for the fact that the Criminal Code had not
itself foreseen various offences which could take place when there was a
bankruptcy. :

Here we are thinking particularly of fraud. From the moment that
a fraud in a matter of bankruptcy becomes a question of provincial
jurisdiction, our mandate calls for us to make suggestions and recom-
mendations oriented towards more conscious prevention, and a more
efficient fight in this domain.

Consequently, only fraudulent bankruptcy at the present time falls
into the area of provincial jurisdiction. We do not believe this to be a
normal or logical situation, As it is not our function to reform either the
law or the Constitution, we must be content, in accordance with our
mandate, to make recommendations within the Quebec purview. We will
only touch on the Constitutional problem in a purely pragmatic perspective.
However, we believe it to be quite in order to show that the jurisdictional
conflict increases the opportunity for fraud and permits the defrauders to
go unpunished.

i —DAMNGER OF OVERLAPPING (30-32)

30. To realize the overlapping.of the federal and provincial jurisdictions
it only requires a glance at the list of Acts which have a direct effect on
the problem of bankruptcy.

Most of the analysts, including the Commissioner Mercier, in his
report of July 1965 recognize the importance of the Companies Act of
Quebec. Closely related to this is another legislative text: The Companies
Information Act (Chapter 281, R.S.Q,, 1964). The Minister of Revenue
Act (Chap. 66, R.S.Q. 1964) is also related, so that the enquiry conducted
by Commissioner Mercier resulted from a request expressed by Mr. Eric
Kierans, Minister of Revenue at the time. Also to be taken into conside-
ration is the Securities Act (Chapter 233 R.8.Q., 1964). However, the key
role is of the Federal authority. It is the Bankruptcy Act and the Regu-
lations thereto. (R.S.C., 1952, Chapter 14).

This Act emanating from the Canadian Parliament under the terms
of the Confederation Act of 1867, includes 172 Articles, (if one removes
therefrom the Chapter on the Methodical Payment of Debts, the application
of which is left to the discretion of the provinces). ]
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3L _In the context already described, it can be seen that the competence

and jurisdiction in legislative matters dealing with bankruptcy and insolvency

Xe;e granted to the Canadian Parliament by the British North Americé
ct.

Additional research made for the purpose of determining the origin
of this granting of jurisdiction to the Canadian Parliament, has indicated
parallel motives : thus it was considered that carrying out this jurisdiction
on a national plan would favour better commercial trade. In fact, it was
stated that the system was more uniform and more coherent if the,matters
connec?ted with bankruptcy and insolvency were dealt with on a national
plan.smilar to that of the Bills of Exchange Act. This was given as the
official motive ; the private and behind-the-scene pressures already referred
ta, should not be forgotten.

.Before Confederation there were already in existence different laws
dealing with both bankruptcy and insolvency, going as far back as 1791
These statutes had their origin in English law. Up to 1839, the French 'lav\;
governed failures in Lower Canada. In 1839 the Statute II Victoria, Chafpter
263 bec.ame effective in bankruptcy matters, Carried forward under “the
union, it remaine:d until 1867, after having been amended wunder the
title of the.: Insolvent Act of 1864. By this Statute, bankruptcy applied to
everyone in Upper Canada, but only to commercial matters in Lower
Canada.

It is not surprising that by 1867 the concept of bankruptcy inspi
by the English law had already become part of thE customs of Izhzynig?ggf;
anq that the French customs were placed in a subordinate position. As z;
}ogul:glG ;:onseqluencel,, the legislation on bankruptcy and insolvency becamé,
n , exclusively a part jurisdicti
oty Paﬂiamen};_ part of the competence and jurisdiction of the

Apart from the tangible advantages, this brought about trouble in
two areas:
1. The civil domain did not belong entirely to the provinces ;

2. The 'Svaeilla;nce of bankruptcies came under both the federal and
provincial jurisdiction.

32. Actually our Criminal Code assumes interest in the bankrupt the
moment there is an indication of specific fraud: failure to keep books
(345), destruction or falsification of books (340), defrauding creditors
(335, 340, 3453, 345) ... The fact that the Criminal Code specifies in this
manner certain aspects of fraudulent bankruptcy is sufficient to give the
provinces a responsibility in this matter. The administration of the Criminal
Code is actually under provincial jursdiction,

As such, bankruptcy continues, hq’;‘*’\yer, by reason of the 1867

- ‘Constitution to be the responsibility of the Federal government. A lack of
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coordination has existed from the very beginning and the ambiguities have
increased. For example, the duties of the Receiver continue to be separated
into judicia? finctions and administrative functions. In effect, bankruptey is :
— @ zone falling into both the federal and provincial jurisdictions,
— principally a civil sector, and secondarily criminal,
—- a domain-entrusted to the authority of men who are in some cases
. both judges and administrators. ‘
These overlappings explain to a great extent why the surveillance has
not always been adequate.

ii — SCOPE OF A PROVINCIAL MANDATE (33)

33. 1In the face of such dangers of conflict, the meaning of the mandate
given by Quebec to an enquiry commission, should be examined. Fortu-
nately, here again it is possible to indicate the line of demarcation between
the provincial responsibilities and the federal jurisdiction by looking at
the jurisprudence.

I do not understand the principle established by that case to be one of
absolutely rigid and unyielding character, For instance, a commission to inquire
into the working and efficiency of the grand jury system, might, I think, be
validly issued by the provincial government even though it was called on to
examine some aspects of the system which... are under Dominion control
But where... as here... the commission is directed to inquire into matters that
are exclusively under the control of the Dominion Parliament, 1 think the
principle applies with the result that the commission is void, so far as concerns

. the mandate to inquire into violations of Dominion prohibitions relating to
intoxicating liquor 1.

The flexibility of this text would be enough to justify our enquiry into
an area of bankruptcy which, while it is controlled by the federal jurisdiction,
has also by reason of the Criminal Code, provincial implications. As we
have indicated, frauds in matters of bankruptcy are to a great extent

envisaged by the Criminal Code, the application of which is under provincial .

authority.
The jurisprudence goes even further :

A provincial detective force might, I think, be organized under provincial
laws for the veiy purpose for which the commissioner was appointed. Now,

1 In re Gartshore, (1919) 1 W.W.R. 372, p. 376. A trenchant criticism by W. Jethro
Brown of the Colonial Sugar case is to be found in the Law Quarterly Review (1914),
vol. 30, commencing at p. 301, The same decision was distinguished by the Manitoba
Court of Appeal in the Kelly case — it being founded on certain provisions of the
constitution of Australia which are not comparable to the provisions of the B.N.A,
Act, WATSON SELLAR, 4 Century of Commissions of Inquiry, in The Canadian
Bar Review, XXV, January 1947, p. 13.
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if T am right in thinking that investigations, extra-judicially, into the commission
of crime for the purpose of discovering if and by whom committed are within
.the subject matters assigned to the Province under the words “administration of
justice”, is there anything to prevent the Province from making the investigation
effective by imposing on individuals an obligation to give evidence under penalty
for fefusal ? I think not. Such a power is not inconsistznt, but consistent with
the jurisdiction of the Province to legislate concerning property and civil rights

No doubt, to concede the power to the Province to make investigations inu;
{Breac:hes of Dominion laws would appear at first blush to be an anomaly, and
it might be argued that the power conferred upon the Province in re’spect
to the administration of justice ought to be interpreted as conferring merely
the duty or obligation to put the machinery of the Courts in motign, and to
take the.requisite steps to prosecute persons ascused of crime. That’ narrow
construction wouid, I think, preclude what has been generally recognized as one
of the functions of government in the administration of ‘justice, namely, the
ferreting out of crime and identification of criminals, There is nothing r,mvel
in compelling a witness to give evidence which may tend to incriminate him
That is done in the civil Courts and is the practice in one of the oldest criminai
.Couft.s of. the Realm, the Coroner’s inquest. With the justice or expediency of
Inquiries into crime by an extra-judicial provincisl commission I have not to
concern {nyself. The power to appoint such rests somewhere, It is either with
the Dominion: or the Province, or with both, and hence it is idle to urge as a
reason against the validity of the order-in-council that it is inimical to the
rights of the subject !,

1 () P
Re Public Inquiries Act (1919), 48 D.L.R, 237, at pp. 239-240, SELLAR, loco cit,,

pp. 14-15,
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II — CHARACTERISTICS OF FRAUDULENT
BANKRUPTCIES IN QUEBEC (34-47)

34, To have a better understanding of the weaknesses of the actuai
system, it is useful to take a look at the exploits of ceftain of the defrauders.

For evident reasons we will limit ourselves here to failures in the
field of corporations. These are without doubt the most important bank-
ruptcies and the ones which produce the most serious frauds,

It is not our intention to review all the frauds which have taken place
in Quebec during recent years. A team as limited as ours, could not
possibly think of undertaking so considerable a task. Furthermore, we do
not believe that it is the responsibility of an enquiry commission to duplicate
the work of the government services whose responsibility it is to control
bankruptcies. We believe that our role should be limited to evaluating the
effectiveness of the present controls.

a) CHARACTERISTICS PROCEDURES OF THE BECOTITE RING
(35-39)

35. As our first example, we would like to describe here the activities of
Armand Bécotte, the master-mind of a group which was in existence and
functioned at least from 1948 to 1962, Our findings come specifically from
a detailed examination of sixteen files, but substantially the same characte-
ristics can be found in some 300 files seized during a Provincial Police raid
at the home of Armand Bécotte.

Bécotte, a former teacher, a some time bookkeeper, had first of all
followed a practical course on bankruptcy by working closely with many
trustees of bankruptcy during a number of years. Bécotte, well fortified
with the knowledge which he had acquired in the offices of the trustees,
wished to put his experience to profit. We noticed a rather interesting point.
The first impression resulting from the examination of the different files
belonging to Bécotte, leads us to believe that this man was sincerely inte-
rested in helping the debtors who came to him for advice and assistance.
In the first stages of a large number of cases we notice in Bécotte a strange
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moral sense which permitted everything that could be done to help the
debtors, and justified all his manipulations to trick the creditors.

36. It took many years before the creditors became aware of the activities
of Armand Bécotte, notwithstanding the fact that the latter comsistently
adopted the same procedure and used an extremely limited number of
figure heads. We consider it important to describe these procedures in
detail by reason of the fact that this gang was able to fitnction freely for
some fifteen years. The sentences handed down to Bécotte never paralyzed
the gang.

In most cases the procedure used by Bécotte was along the following
lines :
1) Bécotte entered into contact with businessmen whose names appeared
in the court journals, such as the “Court House Daily Report”. In most
cases they referred to a businessman who had a personal or property
action taken against him and who quite obviously was finding it difficult
to keep his business alive.

2) Bécotte introduced himself as a business consultant and offered his
services. If this offer was accepted, Armand Bécotte involved himself in

the business.

3) Bécotte then made a full inventory of the assets and liabilities of the
debtor. He had all the accounts receivable turned over to him as well as a
list of accounts payable and the actions taken against the debtor. Through
the medium of his own collection agency, Bécotte could then undertake to
recover the accournts receivable. He then made use of his thorough know-
ledge of bankruptcy to bring into action all the delaying measures he could
with regard to the actions taken against the debtor.

4) If the business in difficulty still had any real estate assets, Bécoite had
them transferred to third persons over whom he had full control, There
theg, began a period of manoeuvring : this was necessary SO that the trans-
fers could not be attacked and annuiled at the moment of bankruptcy.
Bécotte increased his evasive actions and useless exchanges of cotrespon-
dence so that there would be no demand for bankruptcy made against the
debtor before the expiration of the legal delays. In this way he avoided the
presumptions of rights relating to the transfers which took place in the weeks
or months immediately preceding the failure. Generally speaking, the
debtor made no objection to transferring to Bécotte, or to one of his men,
all of his property assets. This transfer was generally accompanied by a
promise made to the debtor that all these assets would be returned to him
when he would be released from bankruptey. It would appear that

*
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Béc_otte did return the assets so fransferred, to the owners of the bankrupt
businesses, after having, of course, taken his fees for services rendered.

5) Bécotte then asked the debtor to make out a promissory note to him
for an amount in excess of $1,000 (back-dated). This would serve, if it
were‘needed, to register an application in bankruptcy against the d,ebtor
In this fashion, having himself become a creditor, Bécottt: could trigger ofé
t}.xe bankru’ptcy in lils own time and in the judicial district which best suited
hlm,. Moreover, it became possible for him, following the decision of the
receiver, to suggest, in accordance with the law, the nomination of a parti-
f}:léag ttr%stge. Chc_Jsen by fBécotte the latter was not overly zealous in
etailed examination of t y e i
e et he assets, nor was he too concerned with the

6) The pote asked for by Bécotte was in his favour or in favour of a firm
.under his control (Montreal Collection Bureau). If the note was made out
in favoux: of a third person, Bécotte immediately had him eadorse it
Th.e apphcz}twn for bankruptcy was, following this, writlen on a ff.ypewriter.
which was identified as belonging to Bécotte. The application generally had
the name of Mr. Claude Picard as lawyer for the petitiontr. In the majority
of. cases, the petitioner was Bécotte himself, or an individual associated
with him ; St. Martin, Roy, Painchaud (dead), Perrier, etc, ‘

7) dIt can be seen in this context that the petition for bankruptcy was not
in danger of a contestation, In the majority of cases the debtor himself went

80 far as to sign a consent to judgment.

8) In ‘those cases where the files dealt with enterprises located too far for
Mr, Picard himself to look after the procedures, the brother-in-law of Bé-
cot?e., Mr, Bertrand V. Tremblay, generally looked after the serving of the
petition and the handling of the details in court. In addition he sometimes
carried out all the arrangements agreed to with the debtor.

9 1h§: petition in bankruptcy generally emanated from the district of
Mon.tr‘eal, notwithstanding the fact that the debtor in most of the cases was
doml‘m_led elsewhere in the province. This had the immediate effect of
depnymg the majori.ty of creditors of the possibility of attending the general
meetln.g of the creditors. Moreover, this permitted Bécotte to name without
any difficulty, thanks to the proxies which he had, the inspectors of the

bankruptcy, that is to sa
ankrup ay those who would be called u i
disposition of the assets. pon to decide on fhe

ilf)fu\l?]ﬁ’l;zlrlltﬂli general meeting of the C{editors was finally held, Bécotte was
which> :he 1o ot{) all that took place: His own personal claim or the proxies
o was able to secure, permitted him to exert sufficient pressure so

at the inspectors were men of his own choice : most of the time they were
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‘Rene Roy, Painchaud, Saint Martin, Mr. Claude Picard, or, Armand Bécotte

himself.

11’) In almost all the cases, the trustee did not personally take physical
possession of the assets, as he depended entirely on Bécotte with regard

to the accurateness of the inventory. It would appear that on many.occa- -

sions il was Bécotte himself who decided, instead of the trustee, on the
value that could be realized from the assets.

12) The disposal of the assets generally took place at 2 sale arranged by one
or other of the agents of Bécotte, and in particular a certain Perrier. Most
of the time this was done by mutual agreement and there were no requests
for tenders for the sale of the assets.

13) Faithful to his promise, Bécotte finally arranged for the formation of
a new company for the purpose of restoring to the debtor his principal
assets. The minimum delays had barely expired when Bécotte made a
request to the bankruptey court for the discharge of the debtor. The report
of the trustee indicated that the inspectors favoured the request for the
discharge of the debtor and in the absence of any contestation, this was
generally accorded in a very short period of time.

37, Various documents show the methods. utilized by Armand Bécotte to
ititroduce himself into companies in precarious financial situations.
The Appendix 9 is a summary of bankruptcy jurisprudence compiled

by Armand Bécotte himself. This document indicates the knowledge which

Bécotte had on matters of bankruptcy. Appendix 10 gives five examples of
the type of correspondence which made it possible for Armand Bécotte to
introduce himself to numerous businesses and in this way to participate in
several hundred cases of bankruptcy.

The Appendix 11 shows that it was possibie to make a petition so as
to secure a judgment from the receiver in a legal district far removed from
the place where the bankrupt had exercised his business.

Appendix 12 shows that Armand Bécotte registered the Montreal
Collection Bureau in his name the same day that F. Armand Painchaud,
another brother-in-law, registered with the Clerk of Titles)a motjce of disso-
lution of a company with the same name. This was the agency which
Bécotte used in collecting the accounts receivable for those companies of
which he took charge. , ’

Appendix 13 is a document particularly incriminating for Armand
Bécotte. This document shows that Bécotte specifically contravened the
provisions of Article 82, paragraph 11 of the Bankruptey Act:

No inspector is, directly or indirecﬂy, capable of purchasing or acquiring

for himself or for another any of the property of the estate for which he is an
inspector, except with the prior approvel of the court,
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The Appendix 13 shows in fact that :

1) Armand Bécotte was the ins i : . o
Lebeau, = nspector in the failure of Louis-Philippe

.2} The assets of the baokruptcy were bought by Jules Comeau, one of

?écotte’s straw-men, for the sum of $650, contrary to the provisions of the
aw. '

3) Armand Bécotte himself. cashed the cheque issued by the Imperial Oil

Company to the order of Jules Comeau i :
. . which shows the d
between Bécotte and Jules Comeau, s irect contact

4) Bécotte was so involved in the activities of Jules Co
hlfnself reimbursed the lawyer Gilles Godin, when the laft:tel?es:ﬂe?a; lc:f)
Bécotte to do so in a letter of May 14th, 1963. ’

’. The Appendix 14 shows other elements, It is noted that Mr. Claude
P1car<.i, who appeared on many occasions as the lawyer for the petitioner.
occasionally acted as an inspector of bankruptcies. The sarﬁe appendi);
spows IMOreover, _that the votes of the inspectors present were divided at the
t_l,me-,of? the meetipg of inspectors held April 10, 1967 at St. Jerome, for the
purposé of stpdymg the report of the trustees regarding the releas; of the
.debtor, Hgnrl-Paul Blanchette, When such a situation occurs, the law
(Bankruptcy Act, Article 82, paragraph 7) states: ’

In the event of an equal division of opinion at a meeting of inspectors, the
op:impn of any absent ix}spector shall be sought in order to resolve the diﬁerénce'
1z;n ; I:n the case of a 'dxfference that cannot be so resolved it shall be res.olveci
by the trustee, uniess it concerns his personal consduct or interest in which
it shall be resolved by the creditors or the court. S

The Appendix 14 shows that Mr. Clau ¢ Picard - i

releasing the debtor while Mr. Robert Demon’ggny votgdvz?gtzglsltpﬂﬁzv:;r .
of tht:,r ldebtor, which resulted in a tie vote. ) o

he Minutes of this meeting, however, do not nti
fact that the opinion of the third inspector, Armandlgzlzi)ti:eﬁxgelgf V::Jl:l:
reque§ted before the verdict was rendered. However, the same Append,ix 14
Zs;(alzilshes that the trustees, in a report submitted to the court the same day
; }fe:efortge Cc;;lsrg t(? refuse an or.der of absolute release. It is surprising:
o é:arrierle e;:lrzig ];he objection of Mr. Robert. Demontigny and the
o the dictmren of o z;)z;s:gz;;. that Mr. Claude Picard should still insigt
very 'l;lgzﬂsagle zlkppen.dlx‘ 14 flls? .furni‘shes proof that a bankruptcy can
Bianchéﬁey ]imvo ve different judicial districts, The bankrupt, Henri-Paul
inspestor ,coves gt gl\ Yachop St., Cap d_g la Madeleine ; the meeting f the
oot ot then;:erne w1th .hlS bankrup.tc‘y took place in St. Jeroms ; the
TP of fhe rustees by virtue of Articles 163 and 163A was addressed
e Superior Court of the District of Montreal,

\\\\‘

57




The Appendix 15 shows that M. Bertrand V. Tremblay, brother-in-law

of Armand Bécotte, was perfectly aware of the business affairs of the latter
and even agreed to participate. There is ample reason for the Minister
of Justice to enquire inta the nature and extent of this participation.

38, Notwithstanding the refinement of the procedures utilized by the Bé-

cotte ring, it is quite clear that this was a ring formed by several individuals

on a purely local basis. At no point have we been able to see the slightest

relationship between the gang formed by Armand Bécotte and organized
crime. '

/

Moreover, zs we have already mentioned, Armand Bécotte respected
a certain code of ethics. Other groups were not satisfied, as was Bécotte, to
make good use of the assets of the threatened company. Other gangs, as
we shall see, had recourse to all possfble methods to first of all increase the
assets by taking advantage of the credit of the business. '

Apart from this difference, the methods used by the Bécotte gang, and
those utilized by other gangs, are somewhat similar. They particularly
resemble each other on this point : the assets of the company ar¢ dispersed
before the failure takes place, and the creditors recover, at most, an infini-
tesimal percentage of the amounts owing to them.

For this reason it can be said that;

1) The Bécotte ring was a local enterprise and in some ways “home
grown” ; B '

2) Bécotte’s actions were consistent with a certain code of ethics,
strange as it might have been, and above all he showed an excessive
loyalty to his clients.

39. Notwithstanding these observations, there is no doubt that the Bécotte
ring was one of the biggest in Quebec. That he should have been able to
carry on his activities for fifteen years without ever running into trouble
with the police or the courts, gives us some idea of the réfinements of his
methods. Actually, the cases in which the Bécotte gang took part can be
sumbered in the hundreds, and yet the judicial cases are Very few.

That a group of defrauders should have been able- tO remain in
existence for so long a period and to have acted in such a systematic
manner, undoubtedly shows 2 kind of genius. However, such a situation
also shows the weaknesses of the legislative texts and of the ineffectiveness
of the controls and the investigations. Fortunately, the amendments of July
15, 1966 have strengthened the controls,

Appe,ndi“x 14 also gives tise to the belief that in certain areas, some
members of th group were still active i 1967.

N
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b) USUAL METHODS (40-47)

?}? (Xher, grou;is have;, ‘been aptive in Quebec with much more cynicism

g‘nh rmand .Bgcotte.. nge of them have even had recourse to methods
which, according to the Katzenbach Commission, are strangely reminiscent
of those used by organized crime :

pmfe(s:ixcr’nnl;al groupf a:so tfatisfy defaulted loans by taking over businesses, hiring
arsonists to burn building and contents, and collecti ’
pr ) A ting on the fi
iosurance, Another tactic was illustrated i ’ kraptes eat,
‘ in the recent barikruptey of
packing firm in which control was secured { i o ot
g y _as payment for gambling deb i
the original owners remaining i i e i avari
1 g in nominal managemerit positi i
duct orders were placed throu i i ‘ Bt and thes woods e
; : gh established lines of credit, and th
immediately sold at low prices befor i o e
\me ¢ the suppliers were paid. Th i
crirninal group made a quick i ) e ® e
ing profit of three-quarters of a milli
pocketing the receipts from sale of the ] e e
I 3 ¢ products ordered a i
in bankruptcy withont paying the suppliers 1, nd placing the ﬁrm’

ilst i A'c;cﬁally, fraudule{lt _b.ankruptcies consistently show the same characte-
cs. The common objective is the dissipation of the assets of the compény

before the bankruptcy takes place. E
variations are very few. place. Even at the level of methods used, the

studv’:fl 1(1)::3 f::xclu'des the Bécotte ring, the Quebec gangs which we have
" ‘a < have ;t:mstently efldeavoured to deliberately and fraudulently inflate
tho amsets O e cc_>m'pames fnarked fo.1" failure. In some cases, the gang
iy ke veiF ex1sItmg businesses whlcfh enjoyed an excellent reputation
o A PP 1e§§. t then bec'fame possible for the defrauders to suddenly
Increase the volurie of orders without informing the suppliers of the cl

in management which had faken place in the company, e

No sooner delivered, the merchandi i |
. d, ndise thus obtained was disposed
very quickly and at ridiculously low prices. At the moment vfher? tl?:

creditors endeavoured to se '
u cure payment of ir 4 i
consumated the failure, Py their \nerchandise, the group

42,

ol Int 1i)ther cases, the deffauder,s themselves incorporated new companies
o egs Ie:mh‘names almost identical to those of known and solvent com-
- élufntitlizswag’ supp}lllerz were led astray, and it was possible to obtain

2 of merchandise for which there wa intenti

of o was never any intention
° paying. Then, the bankruptcy took place once again ‘in “time to avoid
any payment for the merchandise. '

1 -
1 Task Force Report: Organized Crime, p. 4.

2
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Most of these gangs also arranged for their own information service
which enabled them to give the suppliers a false image of the economic
situation of the enterprise. :

In the majority of these rings, the frauds perpetrated against the
creditors did not involve very complicated methods. The orders were given
to the suppliers by deliberately fooling them with regard to the identity
of the enterprise itself, or by hiding the fact that there had been a change
in administration. The credit references sometimes came from a bank where
a fairly large sum of money had been deposited — on a temporary basis, of
course. Most frequently, fictitious references were sufficient : the gang put
the suppliers in contact with figure heads whose sole purpose was {o see
to it that the solvency of the company was guaranteed.

Apparently it was considered most important to have a rapid liquida-
tion of the inventory. Old and new merchandise had to disappeat quickly,
even before the creditors had an opportunity to demand payment. In some
cases the merchandise received, was sent to another company, tied in with
the gang. The bills of sale were frequently fraudulent as to quantities, but
correct with.regard to the unit price. In some cases the merchandise simply
disappeared. In the absence of any accounting records, it became impossible
to find the merchandise. Some of them were not above “suffering” a fire
sufficiently effective to burn all the accounting records. . .

When the creditors endeavoured to recover the amounts due them, a
petition in bankrupicy was made by one of the accomplices against the

debtor company, utilizing a cheque which had been returned because of

insufficient funds, or a bill not paid. -

 EXAMPLE: THE FRAUDULENT BANKRUPTCY RING

IN THE LUMBER INDUSTRY (43-46)

43. To illustrate these procedures, it would be useful to take a look at
the activities of a gang which has systematically defrauded the Quebec
lumber trade during recent years (Appendix 5).

The ring included only a small number of individuals, but they
brought about losses to the lumber merchants easily running into millions
of dollars.

The system used, consisted of forming, one after the other, several
incorporated companies, registered under many trade names. Generally
these newly formed businesses carried names strangely similar to those
of well-known, successful companies. The system had as its purpose the
deception of the creditors by leaving them under the impression that they
were dealing with solvent companies. Even at the level of credit references
the same confusion existed : the supplier refrained from securing further
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information, because he believed that he knew the identity of the company he

was dealing with ; even the agenc i i
. ; y responsible for furnishin it 1
mation confused the new company with old clients. g credit Infor-

:t};le d%nce formed', these new companies sent out letters and circulars to
h 1derent' s.upphelts outside: of Quebec, These firms were asked to quote
or ;en‘ er, giving t.hen: price for shipping lumber to Montreal. These letters
225 ilrafllarts c};lame;l references dishonestly purporting to be bank referen
. In fact the telephone number mentioned slier: \
. : to the suppliers led
directly to the office of these el telephone
. phantom companies where a special t
. 3 . - ele
line v]si:as userzl giving the impression that it was a branch baﬁk phone
it th\éegy;ltix‘llng. conspired to lead the suppliers into error. The result was
eries were agreed to very quickly on the basi i
credit references. The deliveries . o i e oo
. . were made to one of the i
in Montreal, or in the immediate i od the Tumber
; . surroundings. Once delivered, th
was immediately sent to compani ializing i et
: mpanies specializing in th i
v S ¢ transformation of
mber in such a way as to efface any marks of identification. The suppliers

who endeavoured, after th i
‘ , e failure, to recover thei i
never identify their shipments. ’ thelr merchandise, could

:i,iCkI-iere tagain3 unfortunately, there does not seem to have been any

difﬁculto‘;? ;rlactlon ori tl}e part of the authorities. Consequently, it is very

it ol ﬂiepr:t;sd?é:dtmlae toh carry out successful criminal prosecution
individuals who were i i i i

e esentation and. fraad. re involved in this game of mis-

presul;";?gevvevzs a;t]ion]s{ have been taken against Jean-Paul Denis who, it is
) e key person and the master-mind directi n

o . r-mind directing the ring.

e cases are pending, have been almost fully heard, but they itill requirge

- continuing investigation.

admi rgsrf;atlhappy feature, whic.:h compensates to some extent for the

B Denis1:eee Iiotvovrfss: }:hg principal charges made against the said Jean
ave had a salutary effect, as this

. 0 have , gang of racketeers has

corgifeg ;o all 1.ndlcat10.ns, been out of operation for almost two years’

ppendix 16 gives many illustrations of the procedure used. '

ﬁ(.)wg:rdo&l;e;dlg the lumber business had suffered many other frauds.
e 0‘, o oes not appear tg have been any concerted and systematic

Thn e p'flrt of other organized groups. '
Valleyﬁeel? 2;?1 1:?:ated cases, such as tl.xat of St. Onge at Beauharnois and
My noticeéi nd cao a ?umber .of cases in the field of construction material.
Ko ooC the se of Mayfair Homes where the names of a number of
peaters were found, such as, Ciarroni and a certain Groleau, now
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in prison in the United States in connection with the Lucien Rivard affair,
etc, Here again, the enquiries indicate that the gang appears to have. ceased
its activites.

In the construction material business, a certain Roger “Blanc” Marceau
appears to be still active. This individual is at the moment being investigated
in conmection with Trifab and Edifab, Abode cases. This investigation of
Marceau is being conducted by the Minister of Justice, by the Social
Security Squad of Montreal, and by the Superintendent of Bankruptcies. He
has already had several convictions for fraud, and these last adventures, at
the time of Expo 67, resulted in losses to the creditors amounting to more
than one half million dollars (cf. Appendix 2).

N
)

47, We could continue indefinitely this description of the bankruptcy
frauds which have taken place in Quebec, but we believe that our mandate
rather calls for us to make suggestions and recommendations which might
prevent similar rings from being formed again and carrying on their illicit
activities.

In Appendix 17 is a partial report from Mr. Jean Paul Bergeron on
a number of bankrupicy cases. Here again it is not at all our intention to
make public all the material accumulated by the Minister of Justice and the
Clerk of Bankruptcy., We will merely describe the operation of different
fraudulent systems and endeavour to suggest some remedies 1.

1 The published report does not include this voluminous report which is of more
interest to the Minister .of Justice than the public. We have omitted this for reasons
of ¢conomy rather than by concern for discretion.
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III—VARIOUS FUNCTIONS RELATED
TO BANKRUPTCY
AND FRAUDULENT BANKRUPTCY (48-67)

48, It is now time to take a close look at the traditional methods of
contending with fraudulent bankruptcy rings, and the defrauders themselves.
This analysis of the mechanisms now used should explain why certain
Quebec gangs, and particularly that of Bécotte, have been able to act with
impunity during many years, in hundreds of cases. It will be seen that many
of the functions related to bankruptcy are completely ineffective in the
prevention and detection of fraud.

a) THE CREDITORS (49)

49, A preliminary comment should be made. Regardless of the extent of
the.bankruptcies or the frauds, generally speaking, the creditors in Quebec
are conspicuous by their absence. This is so general that it is almost aston-
ishing to see an organization such as the Canadian Lumbermen’s Associa~
tion actively looking after its own interests. ,

In fact, unless there is police action or intervention by the government
administration, the frauds go unnoticed. When the Canadian Lumbermen’s
Association became &n exception to the rule, its quick action led to the
breaking up of the ring which threatened it.

It will be noticed on examining the files of the gang formed by Armand
Bécotte, that there were present at the meetings of the creditors, on most
occasions, an extremely small number of those who were affected. The
creditors were so few that it was relatively easy for the defrauders to name
themselves as inspectors of the bankruptcy, or to have men of their own
choice appointed to this position. As the inspectors of the bankruptcy have
the responsibility of approving the choice qf trustee and disposing of the
assets of the company with him, it is not difficult to imagine what the
inspectors can do when they are acting in the interest of the bankrupt, or
of themselves, rather than that of the creditors. And so, quite frequently
Bécotte and his men were appointed as inspectors of bankruptcy, which
permitted them to value the assets at only a fraction of their real value,
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Moreover, they could then dispese of the inventory for the benefit of one
of their own, for a nominal sum., The assets remaining after the manipu-
lations of the bankrupt himselfy would be further reduced after the
bankruptcy, thanks to the connivance of the inspectors.

We intend returning to this aspect of the problem further on. For the
moment it should be noted that amongst the effective methods of fighting
fraud, the intervention of the creditors is the most important : it is an
effective weapon but not used. '

Let us not be too quick with our criticism. The chronic absenteeism of
creditors is partially explained by certain weaknesses in the law itself, As
we have seen in the files of the Bécotte affair, the bankrupt and his advisors
take the necessary measures to See to it that the meeting of creditors takes
place in a judicial district removed from the place of business of the
majority of the real suppliers. In this way, the large majority of the creditors
find it impossible to attend the meeting of creditors, and there is mothing
to interfere with the activities of the inspectors chosen by the bankrupt

himself, or by his advisors.

b) THE OFFICIAL RECEIVER (50-55)

50. In evaluating the effectiveness of the fight against fraudulent bank-
ruptcy, the role filled by the Official Receiver up to the present, should
be examined.

Even if the creditors are not interested in the meeting which concerns
them, or are led to distinterest themselves by the actions of the bankrupt
and his figure heads, the Official Receiver has the responsibility of the
statutory examination of the bankrupt. This examination is intended to
reveal the true circumstances of the failure and to give the administrative
authority full knowledge of the circumstances leading t0 the failure.

51. In the past this examination has often been a simple matter of routing,
even in the important division of Montreal. The Mercier Commission was
inclined to believe that the situation was worse in Montreal than anywhere
clse. Since July 1968 the situation has improved considerably. As to the
period prior to July 1, 1968, it should be divided into two parts : that
preceding 1965, and that from 1965 to July 1, 1968.

52, Before the arrival of Mr, Paul Devos as Receiver in Montreal, the
function of the Receiver was, for all practical purposes, of a purely
statutory natute, and even academic. Authorized agreements and assignments
were accepted without any real interrogation, No importance was attached
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to the chairmanship of th i
( I e genecral meeting of creditor
: : ' s. The

examination was not carried out in the presence of the Recei statutory

was made on a sterco-typed form. wetver, gnd

wid ;thiler tthlz system which existed from time immemorial, it could, be

ost, that the letter of the law was observed, Not to,o much t1

ih me

is required to ascertain what the i
practical resul \
was content to merely stamp documents, ts were from a system which

53, i i

Recei\\jilrthinﬂi& appointment of Mr. Devos, the functions of the Official
T ontre?l b'egan to have some real meaning. Particularly with
tufned t e examination of debtors, a clean-up campaign started whi h
rele ate‘cjlut t(;' b; most pr(?ﬁtable' Frauds which would have been normalli‘
Weri unco\?e 11:11 o, or which would not even have attracted any attentiony
before that {;hea;n?:tp c;ment of the deglaration of bankruptcy and even
o o igators were quickly made aware

of the
in nn%\)/?rtzgt cases, even attended the examinations themseIVezhuse files and
in oihe? diz‘t/rc;f:t}slas bzen called upon for consultation by different Receivers
improvement i i and without being able fo state categorically that the
e wmabe n flg examination has resulted in a considerable reduction
sttention of ﬁ:ec;rus?e?kmtitmes’ there is no doubt that merely drawing the
et tees, the members of the Bar
to th?e inquiries, had 2 most salutary effect and the general merchants
11 ‘
has und(;igilrlxley L, 1968, the office of the Superintendent of Bankruptcies
more ways thanlmportaW changes which concern the Official Recelver in
the moment one..It' is our intention to evaluate these changes, but for
we are limiting ourselves to merely a review of event’s

54,
becau;l‘glite);:ent to;ffthe worls undertaken by the Receiver is underestimated
responsibﬂitiesnof ully reefhzed that he frequently assumes some of the
of the Registrar. In a division such as that of Montreal
td

In 1966 . .
250 Pro;];zarl?s w\il;el’%sdfalhlm? deposited in the Montreal Division, of which
Registrars rendered 43125l le by insolvent persons or corporations. The three
the functions of Re "t judgments, and, as the Official Receiver also undertook
to these three Oﬂicefsls ;‘}g m}t}h his colleagues, all these figures can be attributed
over 2,033 examination e;; ave presided over 2,009 meetings of creditors, and
presided over an o 3 t‘s of bankrupts, They have, moreover, during this year
virtue of Acticle I2113 1?rmmed number of examinations before the Registrar in
realizing that it cal _do fthg Bankruptcy Act, The number may be guessed at by
200 pages in each ;'hisor a total of one hundred volumes of depositions, with
of the examination: estimate is quite obviously approximate, because man
ations, made in virtue of the Article 121 by the Crown prosecutorsy
+
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(the cost for the transcription being assumed by the Minister of Justice), have
. not been deposited in the record of the Superior Court, sitting in matters of bank-
ruptey, as is provided for in Articte 121, paragraph 3, for reasons which I do not
know.
n 1967, from January 1 to June 30, 655 bankruptcies were deposited in Divi-
sion No, 1, of which 225 were individuals and 430 corporations, and we have

presided over 772 meetings of creditors and 950 examinations, and we have
ber of memoranda of

rendered 1,841 judgments, and almost the same num
costs of lawyers.

Moreover, 1 estimate that we have held at least 600 meetings of inspectors, in
those cases where the Official Receiver acted as such, and proceeded to at least
30 investigations into these cases where we had reason to believe that an infrac-
tion of the law on bankruptcy Of of other laws had been ‘committed 1,

55. In this context, it is easy to understand that the possibilities of fraud

are many, and that quite often months and years pass pefore they are

uncovered : .
That which is done is done; frauds which have been committed and whici are
actually waiting to be heard before our courts, are one thing; those to come
are another matter, and it is these last which disturb me the most.

A sound principle anderstood and taught in all the armies of the world, calls

for a strategy of never underestimating the enemys; but for many 7ears, it has

been comimon knowledge that we can do nothing, practically ,;iothing, when

in any one week we have more than one case of fraud. So our’ enemies, quite
they register three oOf four, being certain in advance

naturally, take chances;
that we can only deal with one or at most two, and that they are home free

for the others?2

c) THE POLICE FORCES (56-57)

56. Particularly when the creditors are noticeable by their absence, the

police are called upon to detect the frauds.
In undertaking an evaluation of the work carried out in this field by
the different police forces in Quebec, special attention should be given to
the work accomplished for many years DY the Social Security Squad of
the Montreal Police Force. "This squad has today a special office in the
northern sector of the city with a dozen special investigators working under

Leo Talbot and his Chief Assistant, Const.

the direction of Lieutenant
Desrochers. The Squad has offices apart from that of the Montreal Police

Force, but it works in close collaboration with the fraud unit of the City

of Montreal.
ncipal function of this department is to enquire into bankrupt-

The pri
cies, and up to the present almost 300 files have been opened which are
fhiciently staffed

being examined by this Squad. Byen if it is still not yet st
with specialists (lawyers, accountants, etc) and even though its members
1 Report submitted to the Commission by Mr, Paul Devos (Appendix 18).

2 Appendix 18.
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‘all of supporting personnel.

are still new in this field, it i
, it is a great and pleasant surpri
- ' rprise to i
gs ;i has grasped 'the ecqnomlc aspects of the Bankiuptc Zeci o
e e_xtex;]t' of their practical knowledge (cf. Appendix 2) ’ ;e el
o ;lsavce 1;flznbe‘:lcrz;\use ofdthe activities of this squad th'at the principal
: ' covered and serious convicti 7 :
particularly in the case of the gang of Erbsteinm;cc?lons five been segured
Qi

57. The provincial poli
ice als ‘ i :
work. 'ii\\‘.p o have a fraud unit which carries out similar
From the #4aminati
” ion of all the files, it b
work of investigati , it becomes apparent th
have been Weesl;l%dacﬁlon’T?d the reports rr{ade following thfsl:; inVGSﬁg":lttigl;e
a great deal of e. The facts are related in an orderly manner and v‘tltst
roitable howe careful re§earch to discover evidence of fraud. It s 1
oethods ado t‘:lr,don reading these reports, to note that the in'vesti th'm-
best of intenlzion o not fully respond to the needs. Notwithstanding lt%n
e s and all the .trouble which the investigators take tgo de
minor details, a,s lzorrm;i[artr)lepl:m?h that §hey lose precious time in checkin(;
) , the registrati N
dateslof incorporation of companies, Etc ation of the company name, the
t is evident that all th .
; 8 e members of thi ;
accountin s is squad do no
they do r%otklll)izi;(ige ?g _eSS?ntlal in this kind of investigatiorf 1;?1‘:16 tltalz
: C € sufficiently from techni i :
mves%gators with considerable training nical assistance needed even by
se does not appear to h .
methods of ave been made of the most el
suppliers th;ets:g?:{:h. For example, they have neglected to chec}(: ?vj;;?tgz
period c':nd o d.amount of r'nerchandise sold to a debtor in a particul
ingly ::Fﬁ"lcult ifenljtte? Prec%c}mg the failure. It therefore becomes excee?lr
Lo o mpossible, to reconcile the t g
the m%/lepto.mes of the debtor at the time of bankrupt‘.:;;a1 purchases through
his 1S a serious weakness i '
- ) n a very sensitiv S i
maiorit i ve area g
) _~y ;)fm f;saslfdul.ent bankruptcies, the fraud takes place, i?lci:vuosepllqr; fhe
€ ive increase in purchases ov 1 i 58
— rapid liquidation of inv er a short period of time ;
tory before the fai ’
And the ; entory re the failure,
the benefit to the defrauders comes from. the discrepancy between

the volume of
! purchases, and th i
at the time of the failure. e volume of the merchandise still available

d) THE CROWN PROSECUTORS (58-66)

58, An analysi i
olce themse}{j;ss otfhth.e Pohce work shows that even in the opinion of the
, there is almost a complete lack of specialists and above
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The police complain, as we have already seen, that their files when
completed, remain dormant for months before the Crown prosecutor finds
the necessary time to bring a case to the attention of the courts. On
different occasions in the course of our work, we have noted that some police
forces, particularly that of Montreal, wait for indefinite periods for the resuits
of their investigations to be brought before the courts.

This leads to understandable dissatisfaction on the part of investigators ;
a policeman who has completed an jnvestigation in a conclusive manner,
is not at all happy to see his file remain in the hands of the Crown prose-
cutor ~without any further action. Several months ago the Minister of
Justice of Quebec, in an effort “to resolve this problem, gave three
permanent Crown prosecutors in ‘Montreal the responsibility of working
on bankruptcies only. This was a most important decision,

59 In actual practice, this measure has not produced the results expected,
for the very good reason that each of the three prosecutors has been
obliged on many occasions and sometimes for weeks on end, to look after
cases completely foreign to bankruptcies. It is impossible to liquidate tie
backlog of cases and introduce. satisfactory controls unless these three
prosecutors devote their time exclusively for a pericd of at least 2 years, t0
the study of bankruptcy cases. A rapid survey of the police investigations
which have been terminated, as well as a cursory analysis of the files which
should be re-examined, bears this out. ‘

In our opinion it is not enough merely to arrange for a rotation
amongst the permanent Crown prosecutors, although this would at least
result in three of them being constantly engaged with the bankruptcy cases.
What is really needed is a continuity of effort, and a definite specialization
on the part of the three prosecutors delegated to study these bankruptcy
files. This continuity appears t0 be completely lacking slat the present time.
Not only are the three prosecutors distracted from the task allocated to

them, but there aren’t even three permanent prosecutors \yorking in the field
of bankruptcy.

0. This complete lack of continuity is explained in part by the need to
look after immediate needs which arise daily. In addition, the Minister of
Justice, obviously finds it difficult to always utilize the same men to deal
with the bankruptcy files, for the reason that the lawyers themselves do not
appear inclined to remain for any length of time as permanent Crown pro-
secutors. It is our opinion that the Crown suffers in this area as elsewhere,
from the inadequacy of its salary scales: in view of this, it becomes
‘impossible to recruit a sufficient number of Crown prosecutors and to retain
them, regardless of how great the need may be. This results in the
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overloéding of each of the p
prosecutors, and a change i i
prevents both continuity and specialization. nee in personnel Which

e) THE TRUSTEE (61-63)

6L, P
i ;1 Po;l;xtlaglger cx’:;(;mzlldadmlmstratxon of a bankruptcy, the trustee fills a most
; . And an examination of the fraud
questionably involves some of the trustees. vlent bakrugtey fles un-
indicg;?]e?glé sp;z}[km%, the files examined by the Commission, show no
aud to the profit of the trustees the it i
indicate ‘ ' mselves. But it is difficu
o :0 tlrtJ;m:n C;vlgs tllﬁe IZ/anous trl;lstees working on cases originating throug11:
, never became aware of the tacti ili
o g ’ ics utilized by th
ilrl I(J)If) w]?lfi:‘c::gtt‘;;:de XI:IIS .gangwere actually involved in hundreds of Zasese
, amined by trustees without eliciti i ,
a n wer ' ut eliciting any reaction.
have Szlllo?;lrll ;f;:}slo:llégg;Hu:lteesi;lwho regularly accepted the Bécotte cases
. and a blindness which to say th i ish-
ing, They have most definitel i ) il of the ditorent
> y allowed this gang full control i t
phases of the administration of b i€ oot of bt takine
has stra ankruptcies, to X i
the inventory and disposing of the assefs fhe extent of both faking
T . ». * . k )
with égecr:tt;s 1t10thmg to indicate that the trustees have acted in collusion
with Decott to g!lare any proﬁts-, or to give assistance in return for
femuner: » in 1sh9nest transactions. They appear to be quite satisfied
oot yureclewe thexr‘ 1fegular fees following a termination. They freel
grate all the authorizations required without really making an eff z
prove the assets for the benefit of the creditors ) >

62. Th : i
by the esssp:;rlr;; ntél;;tteesf ]g mlgrst cases, have had their licenses cancelled
tn of Bankruptcies and we beli i
e SU : elieve this to be a go
they faﬁegozoso mt{ch by reason of any dishonest acts, but rather becgauc;;1
he cons‘:istenﬂ;aglyo ouctl: theixr 1iesponsibilities thoroughly and scrupulously
wed a lac igi i stecti i s of
e e of vigilance in protecting the interests of
Tru i
he sém:tje;: ::tr;not plead ignorance when they are constantly faced with
e e, alit‘ lrs 1of.bankruptcy, as was the case in the different gangs
g endep icularly in that of Armand Bécotte. The latter, as.we haav:
mrv;manc avoured to Shssu‘efde the creditors from taking any pért in th;
e and administration of the bankruptcy, so that he could name

‘him . N "
Chimself or his men as inspectors of the bankruptcy. He managed regularly

to se i judici istri
Ordeiegrtozl c:if;arﬁte]u.dxmal,rcllllstnct where he made his application for an
: ; ceiver. This enabled him to hold i
o _ . ( m to hold a meeting of the cre-
T Oll;xv;;ulsclacahty not egsﬂy ,accessxble to most of the interisted parfirez
b iy rgsulted in Bécotte and his men appearing regularly in.
nspectors of the bankruptcy, and it seems almost. impossible
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fhat the trustees failed to notice this. But the trustees never complained
to anyone about this anomaly which certainly casts doubts on the efficizncy

of their work.

63. From the three possible interpretations of their behaviour - connivance,
incompetence, indifference — We would prefer to give them the benefit of
the doubt, and to consider this group of trustees as insufficiently concerned
with the interests of the creditors. i

One thing is certain, the trustees involved in the administration of
bankruptcy stemming from the work of Bécotte did ‘\'j\not appear to have
used all the means at their disposal to increase the share toO which the
suppliers were entitled. Faced with such behaviour and thinking along
general lines, the question might well be asked whether the function of
trustee should remain in the hands of private enterprise. When private
enterprise shows in such a flagrant® manner its willingntss to pocket its
particular benefits without giving the services which it has pyomised, possibly
the State should be asked to superintend the liquidation of enterprises
which have failed, so as not to permit one sector of private enterprise to
benefit from the tribulations of creditors, also private enferprisers.

This severe criticism, warranted by a few, should not be considered
as applying to all trustees, or even to an important proportion of this

group.

f) THE LAWYER (64-65)

64. In matters of bankruptcy, the role of the members of the 13ar up to
the present, should certainly be examined. Unfortunately a study of the files
shows that some lawyers have played, with full knowledge of the. facts, a

somewhat questionable role, to say the least, in certain bankmptdy cases.

These cases are the exception, but when it is realized that 2 large percentage
of the bankruptcy cases are concentrated in the hands of a small number
of practitioners, these exceptions take on considerable importance,

We will ﬁﬂit ourselves here to those whose names recur regularly
in certain categdries of bankruptcy cases, and who are constantly at the
side of individupls who have been found guilty of illegal manceuvres in
bankruptcy Yaatfers. We make a clear distinction between the lawyers who

conscientiously fulfiil their professional duties on behalf of individuals. more

or less honest, and those few lawyers who are jmplicated in acts which,

if not illegal are at least incompatible with professional ethics.

In a particular ring, Lawyer X (whose name the Commission has made
known to the Minister of Justice) appeared in many court records as the
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petitioner in bankruptcy, and always for the amount of the incorporation

fees of the debtor company. Th i
$306 and $400. pany. These fees in most cases, amounted to between

Accordi
o zgiigitég 1?tatt)e:rnents made by Barry Marks, whose evidence how-
$156 > $200. d to be suspect, Layvyer X received a weekly fee-of between
$1%0 to 82 “’f in respect of meetings in which he was presumed t
ested, “for services rendered to the debtor company”, These gurlzxe
. The ]

were paid to him when the ints
- receipt ivi .
parties. pts were divided amongst the interested

. Serious questions arise
‘4, when a lawyer follows th i

. e i k
both the company advisor and its petitioner in bankruptc.‘,gractlce of being

65, It i )
sonal kilso;vllc::tc(lid th? : }:A‘ rman'd B‘?Cotte, notwithstanding his thorough pe
stantly used thgee 0 .t e ramifications and procedures of bankruptcy fbfrﬁ-
1 the services of lawyers. The correspondence seized during “the
) >

raid on Bécotte showed
that the lawyers of ing”
knew all about Bécotte’s intentions. ¢ whom e are SPeakmg here

The specialist asked b ’
: ; vy the Commission to exami i
at Bécotte’s place reported in the following manner)'mmme Fo e seimed

The C issi i
ommission should examine very carefully the conduct of certain

members of the Bar who illi
of affairs. have willingly taken part in the Bécotte complex

The ¢
M. Bertmgcfire;pOl%i:xggla;xggxlgid tbetwc;en Bécotte and his brother-in-law
; o cate to u i
of Bécotte’s intentions in certain bank upti ytl;a;g e;he latter ‘was fully informed

As to Mr, i

i ey fo M aglly?:i(: Picard, he appeared as the lawyer for the petitioner
T o D a}sol?:;)sp cf:r bankrupItcy made at the instigation of Bécotte
m . 7 rs as an Ins i ite i i :

" pector. It is quite ¥
fhe pe?isﬁ(l)i I;Zr;icfru?tcg. should be made under the signa%ure 01;1 C: nlzc‘a;;z:zle tlﬁ;l t
te Do aﬂﬂidw"t 15; ictated and typed outside the office of this law e’r'wth y
avit has not been received by the presumed Commissli,on’er 2;

Oaths; nd that the i
“ notlce of i i j i
. a I« o the PrI oceedmgs in the n'la]Ol'lty of cases 1§ arran-

If in certain i
factor. f;ts;r; tlsl:ﬂatec.i cases the negligence or indifference of a lawyer 1
oresorted 1o oot etszud when a countless number of these same petition e
ourts by the same lawyer for the petitioner, My, Picard P
, M, .

At the 1
Bar has beenegnua?; st t?e Hon. I_VIr. Just.ice Hannen of the Superior Court, the
in bankruptcy preseiltefi eb;) fBZn lt];regmaglt-y in an affidavit supporting a pet,ition
acted as 1 cotte, and in connection with whic i
awyer, However, the Bar does not appear to halv::l ﬁrwf&caﬂd
ied its

enquiries. too far, i
. , nor has it u
this matter 1, p to the present taken any corrective measures in

1 We repro ere trac V. (4 T YV() S.Qges Re 1strar I
duce h
an extract from the € lden -] Qf M . T DC .08 g
y ar o

the Bankruptc
iptey for the Bankruptey Divisi : .
1128, dealing with the same prgblzml?msxon of Montreal, April 12, 1967, p. 1122 to
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THE PRESIDENT

Q. — But trustees are ngt the only ones to be involved in the Court of Bankruptcies,
there are also other persons ?

R.—~— Now I am coming to this other category of persons : there was a rather unpleasant
situation’in the past; if it was a trustee who was discussing the matter with me,
it appeared. that the lawyers took all and left nothing for the trustee; and if it
was a lawyer who was discussing a mafter with me, the trustee took everything
and left nothing for the lawyers.

So let us look at this; I would say that the frustees, are now, generally
speaking, well-behaved.

As to the lawyers, some of whom behaved rather questionably in bankrupt-
cies, let us say that they have now settled down realizing that their life is not
as easy as it was in the past.

However, if possible, when the time comes to make recommendations to
revise the Bar Act, I would like to see established clearly, the serious risk there
is for a lawyer who acts on behalf of the debtor and also as lawyer for the
trustee. This in the past has led to frequent abuse.

And if I may be permitted to suggest: that it be clearly established in the
Bar Act that it is an offence for a lawyer who has acted for a debtor or for a
company to then act for the trustee on.the same matter., The temptation is too
strong and if has often been established that the lawyer is the one who directs
everything, who organizes the entire failure for his client, and he knows -all the
details, and he has succeeded in making it possible for his client to suffer a
minimum of loss and to salvage the maximum from the failure,

That would definitely be an improvement.

MTRE, LUCIEN THINEL, QC.
for the Commission :

Q. -—Would you apply the same principle - I am interrupting you - to the individual
who would be the lawyer for a creditor. and who might become the lawyer of
the trustee 7 Would you see the same danger ?

R.-~1 do not necessarily see the same danger, because if he represents an ordinary
creditor, there would not seem to be great danger.

But if he represented a guaranteed creditor, for example, there I do not
see him as a lawyer for the bankrupicy, nor as an inspector of the bankruptcy.

But I have a recent case where a lawyer was the president of the debtor
comipany ; he became an inspector of the bankruptey ; his legal office had made
a request to the court to authorize the trustee to sell the assets of the bank-
ruptcy to another company which had been formed at the time of the bankruptey,
and of which he was also president, the same lawyer,

Q.— And you find here a conflict ?
R.— Yes. More, I have spoken there,..

THE PRESIDENT :
Q.—Or a similar interest 7
R.—Yes, I have already spoken about our personne!, I don’t believe there is any

need to repeat it.

From the point of view of cleaning up the practices cf lawyers I believe T
have already stressed the important point. X

As to the trustees, we are in close collaboration with the Superintendent,
and I believe I can say that in a general way, the frustees, have now become
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our best allies specifically for uncovering fraud
trustee who has not brought frauds to our atten
;1; ttl:)esethfrauds, we begin to have doubis regarding the quality of the trustee
b? e whole I can say that we are quite satisfied in Montreal. .

OW may we enter into the field, if you wish. . .

Q. — Just a moment ! Can
best allies or amon
bankruptcy ?

;. and we place less faith in a
tion. And if we find too many

you say as much for the lawyers ? Have they become your
gst. your best allies in preventing frauds in the field of

happens that quite a number of
ourt, lawyers who formerly abs-

field of bankruptcy,

So, yes, I can say that as
the part of lawyers ; except fo
and are no more so today:

a ;onsequence there is a real improvement on
r those who in the past were not cooperative,

Q.—And of those who have j
f provoked or justified your hesitati i
approximately how many, are there in ini etafion before replying,
\ 2
R.—Not more than a dozen. your opinton
Q.—That's already too mahy.
R. — That's without thinking too much about it

g —You have the right to think.
-—80 let's say: not more than a dozen, without thinking too hard

MTRE, LUCIEN THINEL C
for the Commission - $ Q6

Q-‘— &Ou mean to Say +amongst tho [ Who are IlOIl-COOpeIathe;
4 S
I{- — Who are lloll-COOpel atlve.

Q. — Approximately twelve,

M. COMMISSIONER LAPLANTE:
1('i).:—:-Are £hee non-coOperatives the ones you see most often 7
e t.us say ithat there are several of them with whom we

ease,I mtl;lout necessarily knowing why.
) n other words, these would be th.e
investigation, the complaint Woul e e
would have been e b

feel very ill at

e f;)clloWing 2 preliminary
‘ nt ack for lack of S
4 preliminary investigation. proch, but there

Q. — Would you sa
Yy you have re ?
+— Yes, oh yes. . gulars ?

g. — And>amongst those regislars. . .
.~ Amongst our regulars, . .

Q. —1Ig it chiefly ther

e that y i
be dony You find the ones whose collaboration leaves much to

Ys the collaboration of lawyers is i
¢ s in
v , quite gf)od. }311t we have several of these, and
uncomfortable, aadt v :1 1\}1:; some:t‘l}mg ‘hke that, with whom we are very
potittn, : scrutiize every detail closely before, granting a
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THE PRESIDENT ;

Q.—Have you referred cases to the Bar of Montreal ?
R.—1 have previously referred cases to the Bar of Montreal,

Q.— Many ?
R.—To date at least three.

Q.— Have there been any results following your reports ?

R, — ... With regard to a double complaint there was an investigation by the Bar
which stopped there, without any formal complaint being made against the
lawyer and obviously without any sanction, With regard to the two other
complaints, they are at the moment under study.

g) THE COURTS (66-67)

66. Even if the different agents already mentioned collaborate closely
to clean up the administration of bankruptcies, it is nevertheless true that
the hearing of the bankruptcy cases before the courts creates a number of

~ problems.

The examination of the files has shown for example, that the important
cases of commercial bankruptcy make it necessary to subpoena a large
number of witnesses, both for the preliminary enquiry and for the trial
Usually, the number is about 20 or 25, and in many cases it can reach 75.

As indicated by a specialist, this means that before placing a case on
the roll, whether it be for enquiry or trial, the Crown prosecutors must be
certain that a judge will be available. It would only be a matter of the
judge having other cases on the roll for the same day, for these to take
precedence over the bankruptey files. An adjournment of the case because
of inability to proceed is almost always disastrous to the interest of the
Crown, because a number of the witnesses called the first time do not show
up the second time, and even fewer the third.

67. Looking more closely at this problem of adjournments in fraudulent
bankruptcy matters, one has the impression that the majority of judges
simply do not want to involve themselves in these extremely complex cases.

Notwithstanding the disadvantages which result from an adjournment,
it would appear that many judges agree to such delays in the hope of
relieving themselves of a case which would call for concentrated effort
over a prolonged period, It should be admitted, in fact, that the fraudulent
bankruptcy case often results in extrémely detailed research and accounting
analyses, and an investigation of management for which not everyone has
the desire or the competency.

Some, conscious of the specialization which would be called for, have
even suggested the formation of a special court, analogous to the French
“tribunal de commerce”, Within the framework of this chapter we merely
indicate the problem, ‘
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IV — DIFFICULTIES IN THE ADMINISTRATION
OF BANKRUPTCIES (68-87)

68. Up to the present we have localized the different agents whose actions
must be coordinated to prevent fraud or fight it. It is necessary now, before
even dealing with the legislative texts, to see up to what point the actual

_. administration of bankruptcy coordinates the efforts of each, and how it
" deals with the functions having to do with the control and prevention of

fraud.

a) LACK OF INFORMATION (69-75)

69. The different agents cannot carry on a coordinated work unless they
are able to communicate with each other quickly and have the necessary
information as to the work being carried on by their colleagues.

Unfortunately, at the present time, the administration of the Bankruptcy
Act cannot be certain of having full knowledge of the facts, On the one
hand, insufficient attention is paid in each particular case to listing the
successive events. It is therefore possible to examine a file without realizing
at any point from a study of the evidence, that actions have been taken.
In the same way, a Crown prosecutor can take over the handling of a case
without knowing to what point in the procedure the case has gone. This
impression is corroborated by the statement of specialists, who, at the
request of the Commission, have examined hundreds of files (Appendix 2).

On the other hand, nobody up to the present has endeavoured to
establish a worthwhile index of bankruptcies and, more particularly, frau-
dulent bankruptcies.

Neither the office of the Crown prosecutor nor the Quebec Secretary
nor the principal police forces of Montreal or the Province, have classified

all the information they have on racketeers specializing in the field of
bankruptcy.

70. 1t is therefore not always possible to find all the information concerning
a case in ome file. Moreover, the different individuals and the various
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~ to the present laxity, at the same time avoidi

d in the preparation of a case dc not commu-

nicate with each other sufficiently.
In this way, when there is an application for a new incorporation, or

organisms which have worke

another police investigation, it is only thanks to the memory of the
officials or the police that it may be possible to establish a relationship

between a recent event and the past activities of a racketeer. And if memory
example

fails, very little is found. The Commission was made aware of the
of an individual who, notwithstanding a long court record, had been able
to obtain twenty-three different incorporations from the Quebec -Secretary.

71, Even though we agree that information must circulate, we are still
not certain of the nature of the relationship that must be established
between the Quebec Secretary’s office and the various law enforcement
bodies. We would hope for improved communications between the two
groups ; in practice, however, discretion must also be respected. In our
opinion, ‘it is not a matter of obliging the Quebec Secretary’s office to

forward to the different law enforcement bodies, copies of all the documents

and information which have reached it. This would entail constant dupli-
rights of the

cation and sometimes an infringement of the {fundamental
individual.

On the other hand, we can 10 longer allow the yarious control me-
chanisms to function entirely autonomously, incapable of forming a unified
system. It is therefore reasonable to expect and even hope that:

1. The Quebec Secretary’s office would organize its own specially

appropriate index;

2, The Quebec Secretary's office would rea
Department of Justice on the circumstances

information;
3, The Quebec Secretary's office would agree to anwser all legitimate,

pertinent and specific questions addressed to it by the various law en-
forcement agencies,

reach a point of equilibrium ; there must be an end
ng excessive and arbitrary

diffusion of information of 2 confidential nature. By Jeaving the bulk of the
information in the hands of the Quebec Secretary, the improper and

systematic communication of information of a strictly administrative nature
e law enforcement agencies to secure the in-

is avoided. By permitting th
formation pecessary to complete their criminal investigation, we would hope

to make the prevention and detection of fraud more effective.
The existence of this central file in the office of the Secretary of
Quebec should not prevent the different parties involved in the administra-

ch an agreement With the
permitting the diffusion of

In short, we must
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tion of the Bankruptcy Act fro i
t ‘ m making their own compilati
! ) ilation
Lnsfc;;n;:atlptn available to then} on bankruptcy matters. Our mfmdate reo fuithe
imit our gomments to information concerning fraudulent bankrﬁgtc‘il;:zs

72 i i ‘

indestllt::)uige cpurtpf)se of g;evexlthg and combatting fraud, this central

ndex Shoe ontain @r,tam specific information. An examination of

fraudulent bask etuiﬁtc%eﬁlc; shows thaF some gangs have been able to secure

tremendou bod‘gb' nefits by taking over well established businesses
ybody being aware that there has been a change of proprietors

At the present time a business can ver i
. . y easily and quickly ¢
fp; au%g;is ;\:I?kfall l'nto th.e hands of a group known for (ilts act};vicéilein%s
seéretary ar ruptcies, without the. police forces or even the Quebec
ecre g aware Fhat tche business is no longer under the
gement. This technique is very much in use by defrauders e

Precedi

secutins c§3;2§01p2rfairaph§ ITave sp§1t out this operation which consists of
i et dn ex1s‘tmg business and immediately taking advantage
of the xeputation :rn cr‘ec}(lt of the business. Unless the Quebec Secretary
becomes aware beer): qrulc. ly 1of the entyance into the picture of groups
ot o mrovent o gl e\ilou; y engaged in illegal activities, it is extremely
the oxisnal oommees Eau s. Only after the bankruptcy is it realized that
eatoecd by & oo ch .stsz}lshed the reputation of the business have been
e the group of individuals who, in 90 days, have had the time to

company, place orders in abnormal quantities, and terminate

73, i i
incor;)lifte?ngal %ndex should contain not only the name of the compan
, but it should also give a list of the directors and oﬁicég o}é

the incorporated com
iy pany, Kept up to date, this index would be of

We would li :

Sectotusy' o{;idcehl;i dt; ts]t(ress that we f:lo not advocate that the Quebec
oy oy OTee un ake to automatically forward copies of all these
to baving & police tz;w enforcement agencies. This would come too cloze
AR A E ':11 e, In aqtual fact, it is only a very small percentage of
consias W fr'\ud?ll’ al}d an even smaller percentage which might be
el o 8 ent in one fprm or another, As a result, it would be

sive to set up police files on all Quebec corpo’rations under

the pretext that so
e preterd me of them have fallen into the hands of professional

81



In our opinion it would
informed and to act on requests from police forces in Quebec and elsewhere,

} suffice for the Quebec Secretary to be well
with prudence and a spirit of cooperation.

74, It should be realized that no matter what improvements are made by
the Quebec Secretary, the Official Receiver should never be relieved

of his own responsibilities. He will find it to his advantage to have an

up-to-date index. In closer and more regular contact with the police forces,
and endowed with considerab

le powers Of investigation, he could and
should organize a detailed compilation.

The Official Receiver of the First Division, Mr. Paul Devos, has
already taken such initiatives, but because of a lack of personnel, he is

unable to carry them out in a satisfactory maner.

Referring 10 @ cential index and to what it should containy it should be possible

for us, every time that an individual or an enterprise transfers any part of its
property (whether it be accounts receivable to 2 bank, or to another financial
institution, or whether it be an assignment under Article 88 of the Bank Act),
to prepare a card in the name of this individual or this corporation, $o as to
be able to follow the events which, in nine cases out of ten, secem 0 take place
shortly afterwards, Once an individual or business is in bankruptey, this index
should show the value of the assets and liabilities, the names of the directors,
administrators and principal shareholders of the corporation or the business in

bankruptcy.

In addition, this index should also show the percentage of the dividend which has
been paid in each case. The individuals involved in the bankruptcies of corpora-
tions should each also have a personal card to show in how many corporations,

bankruptcies or liquidations they have been involved. There should also be
inscribed in this index a summary of the real causes of the failure 1.

75. Bach of these indexes should have its own «vqison d'étre” for being in
existence : the fact that the Receiver keeps one, does not render the index
of the Secretariat useless as it will not serve the same purpose.

involved in different situations. The

The different departments are
Receivers remain regional administrators and they indicate the mnecessity of
a central provincial information office. Little by little the Official Receivers

would come to use the central index of the Secretariat of Quebec as 2
clearing house. In this way the Official Receiver could very easily inquire
- about the antecedents of any group that he suspects of fraud in other

judicial districts.

I

1 See Appendix 18.
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b) LACK OF QUALIFIED PERSONNEL (76-79)

76. The i ini
CF frud 5 mot slly due o he Tack of nformaton. Difetes st abou
! : ; ormation. Di ies j
;ir:c?;f;sr;:bgilts'gllre;ﬂy from_ the instability, and th::ﬁilcz:(lzlltclei)f]ustl alt')fci) ¥
el 1o ipe :ialc;zegr ngl)i;;lgxr;g the legislative texts, aualiied
oo 4 > forces in this field are of t i
i Ii, esﬁgatorz;tisthsft:mnul:n‘lt)e? of CFowr.x proseeutors made avzl;‘laablizalz;miss
e Correspondenc,e V‘c,)h\‘aslilflhs.’candmg improvements, danggrousiy inade uate
e correspancen bllc is reproduced in Appendix 19 gives a sqe 't? .
In reality therir(;xa:n;iwa’ b o
i \ re has ys been a shortage of Cr
attravgtorz:n;i ﬂ;:gir;iflins an the salafies oﬁereég by the O;I;ef;gls:s:l tggs, ai
A thL;mf er of candidates. In reécent years, it was wisI;;)
oty rocont tha thormula of a part-time Crown prosecutor, but St,:
ont. Taers. e .Montreal office is at the full strengtI; of 215
D one. the. st vl envisaged some time ago. Bankruptcy is an’ area
roversmont,. One oan apg;ove of greater expenditure of funds by th
 oney b prosecutioﬁre ict th.at funds made avaiiable to improvse,: th:
ey o proseeution would in a yery short order result in increased
Zuppliers, loses :nillionslezz. clgifarfogrem;em itSf;)lf, S S
ipplers, 108 . Iy year
o I;l;]g:u;zsa goflc;s;le: wh%c.h would in large ypart b}; f;?:l(i):llatg(fi frfllldlﬂent
additional expenditure. it even

77. The Minister of Justi
Justice of the Provi : .
to re . ., - rovince of Queb .
iate Deputy Minister of Justice, Mr. Denys Diorme wI;rol: b 1965,
g e

The work of revisi

‘ vision was undertaki i

Firot monthe o ertaken during the last months

o o e13r 1(9)f67;,r t?lfoug.h individuals and means previouZI; fmlagdfz6 am'il e
conspiracy in commer:;;{c; axtr: the garticularly difficult domain of- fr::;z‘ aalillg
From o) o ers and in matters of bank ‘

of August 1967, i i e

o reviow n A . , it appeared evident to us i
LogLr e c:sr::rflml;lées going as far back as 1960 as followg]'a;;tgo“:ailnecessary
134 cases - Soe s 762c‘ 9 cases —- 1963 : 14 cases — 1964 :. 27 cas.es -—c-aizsé;
of whtieh bad 1o be' esﬁb;i‘st;s - all on af:count of an element of fraud, the f
complation of evidenc; 1s1 ed in a definite and satisfactory manner. or’ whi prol?

 tion, concerning the coglr;z;ic‘f«;r a concentrated effort of analysis’ or inve;:ti;de
0 ial operations X i i o
Itals‘;]ﬂmfﬁl ?any e I s Provmse or bankruptcies which had caused

e sai incial Pol
made, and }a:;trletiatr the Provincial Police in every case where a complaint
Sustalacd attod a request had been made to them, gave these hoie
sntion, and succeeded in securing remarka’ble results matiers thelr

In 1967 the ¢ .
hange-over in personnel in the section of the Ministry of Justic/,™=
,{/ o
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by,

dealing with crime resulted in a- better coordination of efforts in maintaining
sustained activity and a more effective communication between the Minister and
the Provincial Police.
The integration into the criminal legal section already established in the Quebec
Ministry, of activities and work of a juridical, technical or statistical nature, which
were handled formerly in Montreal through a separate team, contributed to
improve the situation, ‘
The nomination of a Chief Crown Prosecutor on 2 permanent full-time basis,
as well as the formation of a team of 25 lawyers, all permanent, for the district
of Montreal only, are also worthwhile initiatives in that they have resulted in 2
_ definite improvement in the domains referred to in the present report. A new

<

“ division of duties under the direction of the criminal legal section has had the

sume effect.
On September 1st, 1967, two separate teams, one consisting of three lawyers of the

Crown in Montreal having gull discretion under the authority of the Chiet
Prosecutor, to utilize the services of experts in various professions, the other in
Quebec helped by a lawyer specializing in matters of bankruptey, and of a
chartered accountant who was also a licensed trustee, undertook to look after, ina
regular and continuing manner, the revision, study and bringing up-to-date of
both the old and new cases and, where necessary, to undertake the legal action
called for on behalf of the Minister and in the name of the Attorney General.

Their regular assignment to this particular domain created a inost favourable
climate between the officers of the Minister and the special officers of the
Provincial Police, particularly because of the frequend meetings amongst these

individuals 1.

78. Even more than the declaration of principle by the Minister, various
documents allow us to:
1) determine the efforts of the Minister of Justice of Quebec con-
cerning fraudulent barnkruptcies, during recent years;
2) measure, MOIEOVer, the extent of the work which remains to be

done.

In Appendix 20 will be found the list of the members of the two
teams formed in Montreal and in Quebec, at the request of the Minister
of Justice, to tackle tae problems caused by fraudulent bankruptcies.

Another document (Appendix 21) gives a list of the cases for the
judicjal district of Montreal, which the team of Crown prosecutors disposed
of between. September 1, 1967 and March 31, 1968. The first part of “this

list proves without any doubt, that the investigations undertaken by this

group have resulted in many legal actiens and convictions. On the other

. . .
'y 3 h l

79. Another document (Appendix 22

. ) underli i s

team for X rlines the im

carryir]:g ’:rf‘énzgst? tsmporfzz.y basis or only acting on a 52?221}2?’ bc;f N

ity ersons, Th igiallons right up to the trial, or to the conviction of sllf’

oriminal Tegal s cction iasthocument g1ves a list of the cases for which :he

September 1, 1967 an d ul\e/lbec was ‘able to complete investigations betweee

documents sl’mwS in On ,a:rch\\31, 1968. A comparison of these twn

of the fl'al’ldulent ban]lir opinion, the need to entrust the general surveilla .

Such organization of i}‘:PtCY cases to a permanent and specialized teaI\l N

another document (A ed.work 15 even more evident as, accordin T

of Justice belioves thzfeiré :: :;)e r;cgzl cfr:)mi.réal legal section of the Mil;giste(x)'

of a large nu e r it to again undertake

files whi%:h m{;]i)tera orfe bangruptcy files. dating from 1960 to 196t}7le r;;;iy

to have some idea of tlfwed expmination Cover 281, cases. It s .POSSiblz

at the amount of work w;ggutnhteotfwv;ork “{hiCh this will call for by looking

during the period from September 1, 189p6e7°12t1£ t;;l:;cs;hw;e z;l;lggto carry out
) :

Files closed after study, revision and opinion :

glles ut;der study or under investigation : ;Z
es where complaints have bee '
n
procedures are being carried onl?ade wad where
Complaints deposited and abandoned : "
: none
c) DUALITY OF JURISDICTION (80-86)

80. For reaso

, ns already given, th i oL

addition to . given, the surveillance of bankruptc .

the Quebe sustained provincial action, a constant COllabp yt_Calls for, in
¢ government and the central authénity oration between

Erauds - i ' |
s in matters of bankruptcy can fall under the Bank

1 However, the result of these reforms are still gomewhat uncertain, In some _cases
they exist in theory, For example, as we have alregd)f said, the work of the Crown,
particularly in Montreal, lacks continuity for the godd reason that the three lawyers

ruptey Act ich i jueri

b app]ica’ti :K/lhg? v;; ' o}f ‘fedefal. jurisdiction, or under the Criminal Cod

o o o thc is within the provincal jurisdiction. It is e‘xtreme'f’
’ o governments have endeavowred to reach a deﬁnitz

' N o designated to deal exclusively with fraudulent bankruptcies have been given in the agreement which is i

F i I course of recent months, many other responsibilities which have, prevented them its 1ol which is intended to enable each jurisdicti

E : for periods sometimes running into many consecutive weeks, to even touch the role, and to exercise an eﬁfc/i at ¢ jurls iction to better understand
; responsible : 2 vt ¢pntrol in the domain for which it is

fratidulent bankruptey files.
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On November 1, 1967, following various exchanges of views, the Superintendent of
Bankruptcy and the Minister of Justice of Quebec signed an agreement which in
fact, was the first of its kind, and which assured an exchange of services and
information, establishing in all these matters, the responsibilities and the costs
of the federal and provincial authorities having regard to the respective jurisdic-
tion of the two governments, the one for the application and respect of the
Bankruptcy Act, ¢hé oier for the Criminal Code, The experience of this new
system has been fruitful and there is reason to believe that the actual situation
is under better control, and that new cases are examined more rapidly and more
thoroughly. The frequent communications between the twe.;organisms have
shown tangible resulfs and it should be stressed that the system of control and
investigation started in this way is also available to all police forees?,

In Appendix 25 is reproduced the text of a memorandum which
contains the terms agreed to during a bipartite meeting held in Montreal,
October 26, 1967, relative to the investigations and. actions for infractions
and criminal acts committed in the field of bankrupitcy.

81. The agreement reached between the Superintendent of Bankruptcies
fn Ottawa and the Minister of Justice of Quebec, will not realize its full
potential unless each of the authorities involved in the agreement makes
sufficient personnel available. Crown prosecutors alone, albeit permanent,
stable and competent, have neither the time nor the training for the task;
the complexities of accounting procedures today requires constant recourse
to specialists. '

The ideal solution to this problem’would be to start with .one or two
chartered accountants as part of the office of the Crown prosecutor, in the.
two principal judicial districts of Monti'éa} and Quebec. For the other
districts, it would be sufficient for the timé“{?eing for them to have access
to the services available in the central officest '

Such a regular service of analysis by accountants under the direction
of the Crown prosecutors, could help the investigators of both the Quebec
police force and the Social Security Squad of Montreal in the search for

evidence.

82, The problem is that chartered accountants having the necessary
experience are only rarely interested in becoming civil servants, chiefly by
reason of the fact that the remuneration offered to them is not too attractive.
As an alternative, a conclusive experiment has been made in Quebec
and Montreal utilizing accountants on an hourly basis ; the results indicate

~ that these are the lines along which to proceed, although in our opinion,

work done on an hourly basis is not as fruitful as\work done by a permanent
employee,

1 Report of Mr. Denys Dionne, Associate Deputy Minister of Justice of Quebes, dated
April 1, 1968 (Appendix 24), N E
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In.most cases his decision is subject to appeal before the court. He
therefore exercises powers of a quasi-judicial nature, as an officer of the
court, even though his role also carries an administrative aspect. Unfortu-
nately the bilateral agreement {Appeadix 25) has made no effort to clarify
the functions of the Receiver. , .

~ The work of the Official Receiver covers several areas and his actions
have an enormous impact on the entire administration of the different laws
related to bankruptcy. One would have hoped that the Pederal and Quebec
Ministers of Justice could have come to an agreement with regard to a
a joint definition of the role of the Official Receiver. Not only did the two
parties hardly discuss this, but it would appear that the Superintendent of
Bankruptcies proceeded in a unilateral manuer when, on July 1, 1968, he
introduced a new system narrowing the functions of the Official Receiver.

86. At least in the pilot district of Montreal, the function of the Official
Receiver has been separated from that of ‘the Clerk of Bankruptcy., It
would have been easier to understand this separation if the object had been
to make of the Receiver an ordinary administrative officer with supple-
mentary powers of investigation.

Such is not the case, as the physical separation of the function still
leaves the Receiver with the powers to accept assignments and to act as
Chairman of meetings. The change made in the Official Receiver’s functions
runs the danger of slowing up and complicating the administrative machinery,
without improving the relations between the Quebec and Federal authorities.
Without necessarily becoming involved with the legislative and constitutional
texts controlling the administration of bankruptcy and the fight against
infractions related to it, it should have been possible by way of negotiations
between the two powers to improve to a much greater degree the coordina-
tion of the different services.

And so, one of the key persons continues to be responsible to two
authorities which have not yet decided whether they prefer to have a
judge-receiver or an administrator-receiver.

This in no way invalidates the agreement reached between Ottawa and
Quebec, but it does show how the constitutional text brings about a series
of duplications and ambiguities which are conducive to increasing frauds.

d) ABSENCE OF CREDITORS @87

87. We most definitely believe that the various administrative authorities
responsible for carrying out the laws related to bankruptcy should increase
their efforts to have a larger number of the creditors attend the mestings
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creditors attend this important meeting,

In A b e .
i thel\:‘/ag; dt:e: resgox?mbxhty for changing the attitude of creditors rest
associations, As an example, we mention here the initiatives:

of one such asspciation A i )
ppendix 26): it i i
every trade association should send out) pnt ialy o i ement S

method of reducing the number and vol

Fo i
the Taws filf;fef atrt’ bthekgovemmems (esponsible for the administration of
meetings of créditzrs a‘;lﬂlfugtci’], Isdh(?uw do everything possible so that the
G e feid m the judicial distyi :
to . . Judicial district of
the majority of creditors., At present, all that a bankrupte?:?:; da;;?fg
1

need do i .

be ab]eot;sbific DO\g’IEdge # fetitious debt to an accomplice for the latter t

for a orng about the bankruptey at the moment he chooses 3 all
meeting of the creditors in ses and to call

. a i
of creditors in good faith, Place not conventent for the majority

Whe i
ltde hop ;1 csylflci:a ci)gract{ces are used (Appendix 11) creditors who already ha
meeting which vering anything from the bankruptey, refuse to att "
g which could only add travelling expenses to théir losses nd e
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V—THE DANGER POINTS IN BANKRUPICY (88-113)

88, To evaluate the difficulties which develop in the administration of a
bankruptcy, it might be useful to outline here the chronology of events, We
are doing this in conformity with the spirit of our mandate; we are
endeavouring to localize the sensitive areas in the administration of the
bankruptcy, those particular points where one is most likely to find
defrauders.

Following the route of a bankruptcy from the moment of the regis-
tration of the petition calling for an Order of the Receiver, or beginning
with the assignment of assets, right up to the discharge of the bankrupt, it
is much easier to see the administrative difficulties, and to introduce measures
for more careful control and possible detection. ;

a) THE PETITION OR THE ASSIGNMENT 89)

89. A fajlure can come about in two ways: a) a petition in bankruptcy
granted by the court; b) the act by which an insolvent individual or a
company assigns property for the benefit of creditors,

The filing of a petition does not necessarily lead to a receiving order
being granted. In effect it is possible for an impatient creditor to file a
petition which he cannot support with sufficient or satisfactory proof.

Moreover, it should be noted that the person or the corporation subject
to a petition in bankruptcy, retains the management of the business right
up to the moment when judgment is rendered granting the receiving order.
Therefore, generally at this preliminary stage, there is neither a permanent
nor interim Receiver having seisin of the property except in those cases in
which the petitioner asks for and secures it from the court !,

1 To simplify the text, we are using interchangeably the terms a petition for an Order
of the Receiver, and petition for bankruptcy.



RS R R A e A AL AN bt

it

b) THE DELAY BEFORE JUDGMENT (90-93)

90. Between the registration of the petition and the decision on the petition,
there are certain delays which may result in difficulties in the administration
and control of the bankruptcy.

During this lapse of time, the threatened corporation remains entirely
free to manage its affairs unless an interim Receiver is appointed immedia-
tely. In other words, unless immediate protective medsures are taken, the
individuals who intend to take advantage of the bankruptcy to earn large
profits have, .quite frequently, many weeks in which to dispose of the
assets at prices advantageous to themselves.

Up to the present, it has been pariicularly difficult to exercise any kind
of control on businesses between the registration of a petition and the
decision. It can even be said on the basis of the files examined, that this
period is the one from which the racketeers profit most.

At this point if defrauders wish to participate, it is easy for them to
transfer most of the assets of the business to intermediaries without the
creditors being able to take any counter-action at all: in actual fact, at
this stage the court hids not yet decreed the freezing of transactions.

91. In some of the cases related to the Armand Bécotte gang, it was easy
to see connivance between the business on the road to bankruptcy, and the
individual who registered the petition, By reason of the relations existing
between the petitioner and the bankrupt, the delays preceding the decision
on the petition could be extended indefinitely. Ir. other words, it was possible
to lengthen the period of time available to the company to dispose of its
property. On many occasions a business took advantage of this by completely
liquidating its assets to the detriment of the creditors,-aid to the considerable

profit of accomplices.’

92, The Bankruptcy Act, in its present state, makes it possible to freeze

the administration of rporation by the appointment of an interim
Receiver. In thW provides for the possibility of placing
the control into™ ands of the trustee of of the Official Receiver himself.

However, following a study of the cases, it seems that recourse to the
interim Receiver has been circumvented in the case of frauds. This procedure
is only used when the choice of the trustee could be controlled. In other
words, the administrators of good faith have a reputsgtion and a method of
operation which does not necessitate the application of this provision while
the defrauders on the other hand, know how to avoid or negate any proce-
dure which could affect them.
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Armand Bécotte for exam ;
e ple, would himself on occasion
Order frqm the interim Receiver, Why shouldn’t he do this ,ifasllf for an
thereby give control to a confederate ? © could

93. It has also been noted that ¢ istrati iti i

be coanidered as a judgment on tllli T:g;iségf;lszl ?lfeargcjltlléls(zn SR o way

peﬁﬁonc.) cl)\?oer ei);al:rinzi eth.e claunsil?resented to justify the registration of a

pe as por y in a position fo check whether they are dealing
, © case of the Armand Bécotte gang, an absolutely fictitious

promissory note signed without an i t]
X y valid reason i
payable to Armand Bécotte himself, or to a figurehead oy the corporation,

¢) THE JUDGMENT OF THE REGISTRAR (94-56)

94. Before i '
o ha:rfo Jl\l:agi?lelztlls rendered on a petition for a receiving Order, the
seen that thos at least 14 days, but sometimes much more, We have
ot is1on is more .often a mere formality, as there is no e i-
Thc; tllllg bankrl.lpt unless it js being contested. o
the bacy 1]lptfmcl:)nt itself is of'great Importance by reason of the fact that
odamen: y ecomes faffectlve from the moment of this decision 1, Th
: on the petition is therefore the legal act which puts an end t.o th:

———— Y

U The judment is however' retro

(At 41 (d) ) active to the date of the registration of the petition
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In other words, the judgment is generally rendered without the balance
sheet of the company affected by a petition in bankruptey being deposited.
The registrar is therefore not in a position, other than by impressions, to
suspect abnormal activities. .

95. It should be pointed out that a conscientious and alert Registrar would
begin to suspect fraud when he finds himself dealing all too regularly with
the same individuals. These suspicions could develop even more quickly if
these individuals were constantly involved as petitioning creditors in a large
number of bankruptcy cases.

It was in this way the Registrar in Montreal, Mr. Yvon Desloges,
was able to grasp quickly the methods utilized by Armand Bécotte in
establishing his network of frandulent bankruptcies, According to Mr.
Desloges, in the course of the years 1963 and 1964 Armand Bécotte and
his accomplices were involved in a minimum of 47 bankruptcies.

“On June 3, 1964, a Mr. Armand Bécotte, residing at 3490 Levesque Blvd., St.
Vincent de Paul, and having his principal office at 333 Craig St. E. in Montreal
was arrested as a result of a warrant issued by the Fire Commissioner.

A search warrant was also issued and on that same day the Provincial Police
seized a mass of documents which were sent to and kept in the headquarters of
the Provincial Police in Montreal.

Mr. Bécotte had been under investigation, first by the office of the Attorney Gene-
ral, following fires of a criminal nature, and then by myself as Registrar in
charge of the Bankruptcy Office, where Bécotte’s name, or those of this confede-
rates appeared all too regularly. (...)

With regard to the bankrugicies, the seizure of the documents mentioned above
confirmed the fact that, from probably about 1950, Mr, Bécotte was involved
directly or indirectly, in the organization of bankruptcies in which various
elements of fraud are found. It is difficult at this point to state definitely the num-
ber of such bankrupigies, but a rapid review of the files seized in his office
indicates that he was' involved in between 200 to 300 cases, if not more, of
bankruptcies of proposed bankrupcies, (...) A procedure favoured by Mr, Bécotte
was the following: he was able to secure from future bankrupts a promissory
note payable in his favour or in favour of one of his accomplices, that is
Maurice St. Martin, Rene Roy, Jules Comeau, Rodrigue Roussel, Montreal Col-
lection Bureau (F.A. Painchaud, registered under this name).”

96, It was thanks to the vigilance of a Registrar that the illegal activities
of the Bécotte gang came under suspicion. If he had been able to use more
accomplices and change the names of those mentioned in the petitions
for bankruptey and the promissory note more frequently, Armand Bécotte
might ngver have drawn attention to himself ! That is to say that the frauds
could Wave or would have continued without the Registrar becoming aware
immediately of the situation (the date of the Appendjx 14 should be noted).

Tt is our intention to explain that the connivance between the bankrupts
and Bécotte permitted the latter to carry his audacity to great lengths. We
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have already mentioned that the interim Receiver was in a position to stop
the activities of a corporation immediately. In general way and that is
the purpose of the measure, the interim Receiver could effectively prevent
the dispersion of the assets of a company between the time of registration
of a petition in bankruptcy and the judgment on the petition.

One might be led to” believe that all the defrauders were fearful of,
and avoided, the decision of the interim Receiver. Bécotte, on the contrary,
readily asked for the interim Receiver and suggested to him the immediate
nomination ,of certain trustees. Such an audacious procedure would not
have been possible if it had not been for the connivance of the bankrupt
himself : it was evident that the debtor would not contest the petition or
petitions, that the Order of the Receiver would follow automatically, and
that the selected trustee would be named.

The introduction of the interim Receiver remains the most effective
measure against the defrauders whose method gambles on the purchasing
power of an enterprise. The technique of the Bécotte gang had this in favour
of it, that it never endeavoured to either deliberately increase the orders
before the bankruptcy, or to abuse in any other way the reputation of the
business. Moreover, the gang could ask for an interim Receiver as they
knew that they were able to control each succeeding step in the administra-
tion of the bankruptcy.

d) CONTENTS OF A BANKRUPTCY FILE 97-98)

97. As soon as the decision of the Registrar is given, a bankruptcy file
is opened in the office of the Official Receiver, This file generally begins
by a meeting at which the balance sheet is presented.

1. In the case of a corporation the file would include a resolution of
the Board of Directors.

2, If it deals with a Proposal, the Official Receiver receives the
Proposal itself, and also the balance sheet.

3. If it deals with a corporation, the file would include the minutes of
the meeting of the directors in the case of an Order of the Receiver, or more
frequently, merely a copy of the judgment establishing the bankruptcy of
the firm.

As can be seen, the file of the bankruptcy, most of the time, only
included ‘items already known to the officials administering the bankruptcy,
and we have seen that these documents tell very little. In actual fact it is
still very difficult to verify the claims put forward.

The corporation in question ceases its activities immediately and falls
under the full control of the trustee. The trustee is required without any
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delay; to draw up a balance sheet of the company in bankruptcy and to
send a copy to the office of the Official Receiver.

Actually the contents of a file on a bankruptcy, up to the present time
has been so devoid of common sense that one almost questions its usefulness.

98. Fortunately, a conscientions Receiver can quickly add useful material
to this file, Nothing obliges him to be satisfied with the statutory examina-
tions as prescribed by the Act (Appendices 27 and 28). He could nn the
contrary, as has been proved by Mr. Paul Devos on many occasions, probe
more thoroughly to obtain from the bankrupt, important information, and
even to uncover fraud at this stage. We will return to this more important

role of the Receiver.
e) PRESENCE OF VARIOUS AUTHORITIES (99)

99. At this stage of the bankruptcy various authorities are acting in the
case : the Official Receiver, the trustee and the Registrar of bankruptcies.
A distinction should be made between these various functions.

Propetly speaking, the diversity of the functions does not constitute
different stages in the bankruptcy. However, when the record is submitted
almost simultancously to various authorities, the danger of uncertainty
reaches its highest point, Quite obviously the system must endeavour to
improve the coordination. To do this it should be possible to either reduce
the length of this period of uncertainty or eliminate certain interventions.

First let us spell out the various functions. The trustee is undoubtedly
an officer of the court, but his fees vary according to his initiative and
according to the yardsticks of private enterprise, and it is impossible to
consider him as a civil servant. He enters into the bankruptcy after the
decision. of the Registrar, or at the date of assignment by the Receiver.
His first task is to draw up immediately a balance sheet of the bankrupt
company and to submit it to the Receiver for examination.

Generally speaking, the function of the Registrar is of a legal nature
and consists principally of rendering judgment on the petition for bank-
ruptcy.

As to the Receiver he plays a double role: on the one hand he acts
as the government representative in the administration of the bankruptcy ;
and on the other hand he fulfills judicial and quasi-judicial functions, He
presides over the meeting of the creditors, controls discussions, and confirms
the appointment of the trustee following the vote of the creditors. In actual
practice, the trustee designated by the Receiver is the person who was
already mentioned in the proposal or the petition for bankruptcy. However,
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hfrlgxﬁl ;ﬁza;t);n:ttt;fe :f.iew off ;he law the trustee only receives confirmation of
ime of the meeting of the i 1 hi i
has been confirmed by the Official lgeceiver crediiors when his sppoiniment
From the point of view of definjtions
nitions, each of the three authoriti
E:g;?;askiz ; {}cl)}e cgrefull;ll defined. But on the practical plan, it quiteoggfri
ere 1s overlapping, or to some extent, g | i
: : _ , @ lack of coordinati
which should be looked Into, as this can adversely affect the fight agzilr?srtl

f) CHOICE AND ROLE OF TRUSTEE (100-103)

Il;}p().t:ﬂcios;;e:ooic sho;ld be taken at the role and powers of the trustee
ent we have noticed on many occasi ion
of the trustee depends “on the b msel, o the. sy oton
the t ankrupt himself, or the autho
, r of
fheent;:lxllsz: b}zlmkruptcy. Consequently the question should be asked whetl?éer:
SupeWiSioe ?s the full freedom of action 80 mnecessary for a thorough
o pervis xsho the bapkruptcy, or whether unfortunately, his interventidn
oy s e weak points in the contro] of the bankruptcy »
beon :0 rst thought tk_lat.cS)mes to mind is that as long as the trustee has
poen X tcmm;nded by individuals who are already deeply involved in the
podkn lf)e, Iy .(t e bankrupt or the petitioner), he probably does not benefit
e Receiv:?tgg:idnecttzssarik to fully exercise his authority, Moreover, once
1aes o make full use of hig ’

the aIrea of his authority restricted. R powers, the trustee finds
o then ﬂ;:sfbo'?{se of his public. testimony, Mr, Paul Devos himself alluded
p Lty of the Official Receiver refusing to name the trustee

even i
Recei\lii(; rtl::e bz:ink.rupt or thc? author of a petition approves a trustee the,
ey Ofagl ec1dt=j othezrvx.use, at the moment the case is opened A; the
g e creditors it is they alone who control the choice of trustee

THE . -
he trems lt’;lfslvshl_DSNT: Maybe thlS. 1s 50, but before going on to the work of
of the B 1 1chi we intend referring further on, I come back to the openin
Gt yon \Z ¥:;]er ogﬁce. As soon as one or other, or several of the documentg

e onene tor"rlzces,'reac}l: the office of the Officiaj Receiver, what enquiries

! ain whether the documents ive ¢ ¢
are in fact true, almost true or possibly false ? Yo xecelve are correct and

PA[fL DEVOS : It can’t be done,
Q. — Why ?

R.—On the bas
s of the balance sheet which h i
k C as been sworn to i i

Q :;i at this point whether any of the assets are missing, » 15 ot possible to

»~~ When sti i .
o thI; Sotflililc, :t ’:Eheh stage qf the ref:eptxon of the documents, when the file is opened
—on occaSionc; }: e Official Receiver, is there no effort made to check statements ?
realivg thar it (z;\‘/; .endeavm‘lred to verify these matters so that the trustees will
e cial Receiver can, if he wishes to, leave his office to visit the
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Q. -— Were these exceptional cases
R, «- Insofar as my time would permi

n occasion 1 have done this so that they

actual place of the business involved. O
possession. Now that is all

are aware of it, and will be under pressure to take
that can be done. .
when you went out for checking purposes ?
t me to do this I can say that it is not so excep-

tional, that actually it happens about once a month.

Qq —-Once a month?
R.— Yes, That is without informing anyone.

Q.— As far as 1 can understand, when the file is opened you ascertain that you have
received the documents necessary to do this; it stops there ?

R, — Yes.

Q.— And at the point where the trustee enters into action,

the office of the Official Receiver ?
R, — Ah, the bankrupt is then called in for his examination; the certificate of nomi-

nation is sent to the trustee; finally there are various administrative forms which
1 sign without scrutinizing carefully.

what is the work done in

Q.— And what's the reason for your signing these without looking at them ?

R.-— Well, because my little girls are very competent.

Q.— Ah good ! The certificate of nomination — is it generally sent 1o the trustee who

has sent you various documents ?
R, — The same day.

Q. — The same day ?
R. — Sometimes he has to wait

the certificate of nomination has been sent to a. trustee

o has brought you the documents ?
a trustee has been named and I have named

two minutes and the certificate is given to him.

Q.— Are there cases where
other than the one wh

R.— 1t has sometimes happened that
another one.

Q. — For what reason ?

R, — Because a creditor
another trustee and in such a case I have name

of the bankrupt .

who represented more than 50 percent had asked me to name
d the creditor’s choice and not that

101. If the official Receiver exercises his functions in a conscientious manner,
the choice of the trustee ceases to be a simple formality and becomes a

guarantee of honesty and in keeping with the wishes of the creditors.
From this point of view, when the trustee assumed control of a bank-

rupt corporation it is much more reassuring today than it was formerly.
But the question should still be asked: should the function of the trustee
remain in the hands of private enterprise or would it be sounder to entrust
the present responsibilities of the trustees fo a group of civil servants?

In a way, the administration of a bankruptcy by a private enterprise
is, in itself, somewhat of a paradox. Undoubtedly the Bankruptcy Act has,

1 Stenographic notes, Volume 21, June 27, 1967, pp. 2498, 2499 and 2500.
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— the trustee — who wi
will i
sufficient 7 remunerate himself from funds already in-

102, In the past this i

‘ question has arisen on man i itt

leglslgtlgrﬁ or the civil servants giving a formal 1replilz acastang without the

it i i i .

2 govers n?;;ct ielilymg dlfectly to the question, it is often pointed out that

a overnment < ferpnse_ is. unable to give results comparable to those which

can e seoured rom private entergrise. It is feared, for example, that civﬂ

o privat trustel;:)t‘:;oalsl zealous in recovering the assets of thg company

: R ave a per i i i

hghest possible. ove personal interest in having the assets at the
It i

Mot 2cl:larlllha:;:olfbehmfe.rred, as has been done by the Official Receiver of

foontre trusteez t,o C’;a;t 11: .wmild require twice as many civil servants as it
~ . It is also said that a State enterprise i iti

sloweév '?}Iid less efficient than private enterprise crprise Is by definition
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hich zﬂon: itgo:;_;g tofacgipxglsm it is also underlined that private enterprise

Pt slons fe Al cise by the bankruptcy, must pay the costs of liquidation |

st o ores 1618 so well known that governments at all levels are the

ot g the T tilan’[s of a ban_kxfupt, that it is hard to see why a govern-

oy, 1o s varin :s z;rogre of administering bankruptcies ! The government
, 10 ms, receives what i i it wi

s forms, s owing to it without di

cogts W;e;n. t’che administration of the bankruptcy. Why should itspzr:dmg

it would not result in any greater return ? e

103, We., : .
b Som:h:}l;lci keep iln mlnd,.however, that the trustee of privaté enterprise
ys a road block in the unfolding of the bankruptcy pr(;cedure
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In actual fact, it is he who creates the critical moment when the public
administration temporarily closes its eyes and allows private enterprise to
carry on in its own way the administration of the bankruptcy and to even
exercise the controls defined by legislation.

It shpuld be noted moreover, that in some cases, as has been seen with
the gang operated by Armand Bécotte, ‘the private trustee has not always
shown sufficient vigilance in the supervision of the administration, and in
the analysis of the balance sheet, of the bankrupt compady. As against that,
it should be pointed out that the honest trustee has, in the recovery of the
property of the bankrupt, a motivation “and effectiveness which any govern-

ment system should emulate.
g) TLE DUTIES COF THE RECEIVER (104)

104. The Official Receiver plays an active part at certain crucial moments
definitely the

in the bankruptcy. The Receiver, as opposed t0 the trustee, is
representative of the State in the administration of a private company
having problems.

The Official Receiver only enters the picture at an intermediate step
of the bankruptcy and not at the moment of the petition. In other words,
the Official Receiver, unless there is an order appointing an interim Receiver,
does not function until after the decision of the Registrar, or until the

time of the meeting of creditors, As we have already pointed out, however,

the Official Recewver can take the part of the trustee when circumstances

call for it.

We have already stressed the dual nature of the functions filled by the
Official Receiver. The slowness of this intervention should also be noted.
By intervening too late in the administration of the bankruptcy, the Official
Receiver allows the corporation almost all the time it meeds to dispose

dishonestly of its assets, even before the decision of the Registrar. Sheuld
consideration then be given 10 applying the formula of an interim Receiver
so that an effective control could be exercised in the administration of a
company from the moment it is affected by a petition in bankruptey ?

The actual procedures include many weaknesses which are most ably
exploited by defrauders. The Official Receiver comes into the picture oo
late, and he actually has less to do with the administration of the bankriiptey
than the trustee. The trustee himself is rarely called upon to intervene at
the initial steps of the failure, as his fees are paid by suppliers who are
already convinced that they have been deprived of a good part of their
goods. In this perspective it becomes a question as to whether the prevention
of fraud would be more likely to be achieved by applying the formula of an

interim Receiver to all bankruptcies.
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If the Official Receiver h i
s ad available to him a team
. : : of gove
:igf;ilesl; molsr. ‘of the ]p,ractl.cal difficulties would disappear. For ixar;gigeﬁi
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B rraptey e interim Receiver in almost all cases
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h) THE MEETING OF CREDITORS (105-111)

ll;gik I’f]h:cmeetmg of the creditors is a moment of great importance in the
: ptcy procedure. We have already seen some of the ways th
rauders can take advantage of this. o the de
questétn t?t?g Il;czrr:t the crediftors are gathered for the first time, and can
agement of the company in bankr s t
e o . uptey. It is also th
o{ﬁlgiZTt lzvhex‘l cred.xtoxs_ can, directly or through the intermediary of th:
company eIcha‘lvetr},1 question the bankrupt about his management of the
. It is then too that the creditors themsel i
o e soing 1o reprosent . . mselves choose the inspectors
3 them in the liquidation of th i
¢ e busines
woulf/l\ l::a :1]1 2 position to constantly check the work of the 'truste::, and who
roubie tl(l; a{t,e ;1; tv};/e have'alteady said, very few of the creditors' take the
Hiroady been indc is meesing. '1.‘I}e reasons for this lack of attendance have
fireacy bee in 1f,ated. Suc.:h a disinterest is not surprising as it is known that
fhe m ci g} gt oti;l I,he supphers expect littie from a liquidation. It should be
ooalled tfi American study which we have referred to, values the
e g 1; g 1:‘0~.bankrup:ccy. at approximately 2 billion dollars, and
ricates that 3 9 illion c_)f th}s is not recovered. Bven though the al;sence
extrammely Is1 at fthxs meeting is understandable, it nevertheless results in
ompan a;m ul consequences : it becomes very easy for a bankrupt
y to choose its own trustees and inspectors without any contestationpl

1 At the hei .
about 78”6382";2? }?ePYGSSIOH, bankruptcies in the United States ran at a rate of
record : i’n the ;is 1 y 1946 the rate was down 11,000, Now every year sets a new
voluntary personavcyab: Y ?:;r 1966 there were 192,000 more than nine-tenths of them
people’ classified ; [ Uptcles,"and about nine-tenths of those the bankruptcies of
runs near $2 bi’JiZn im;)i:i'eecs,f. J}l:izhtc::tlal oft cr{;:;litors’ {possibly inflated) claims
; on e ) Y ose to $1.9 billi :
MARTIN MAYER, The Lawyers, Dell Publishing C?).,blﬂx:::n1;15‘;ftpb28¥mten off
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168. Amongst the many reasons for this disinterest, two stand out: 1) quite
piten the meeting of the creditors is held far from the place of business of
the bankrupt company, and 2) the volume of privileged and guaranteed
claims are often so high that the ordinary creditors are generally left with
practically nothing to share.

A third element may be added : if the creditors wish to question the
bankrupt officially, they must do so at their own expense, by paying for the
cost of the stenographic notes (cf. Appendix 1, Evidence of Lieut. Talbot),

Such a situation makes life casy for racketeers who have constantly.
benefited from the absence of creditors. They also take advantage of this to
have the trustee of their choice appointed, and to name either themselves
or their accomplices to the positions of inspectors of the bankruptcy. This
allows them or their representatives to take the inventory of the property of
the bankrupt and even to dispose of it as they please.

This meeting of creditors, therefore, is one of the most critical moments
in the operations of the bankrupt estate. The different governments assume
an attitude which, to say the least, is paradoxical. Most often it is in the
course of the examination of the bankrupt that the elements of fraud are
brought to light. But as matters stand, it is up to the creditors to face the
cost of this examination as though it were their responsibility to pay for the
fight against crime. ~

The creditors gathered in meeting can do much to detect fraud,
Everybody is in u_-cement that the statutory examination of the bankrupt,
even if it is carried on in a routine manner, can sometimes throw light on
the true inventory of the bankrupt corporation, It frequently happens that
creditors, who are well aware of the management of the bankrupt, can
detect a fraud at the time of the statutory examination. These revelations
are without any consequence in the absence of stenographic notes for which
the creditors are called upon to pay, Ironically enough, if the examination
leads to the recuperation of other assets, it is the State, by reason of its
privileged claims, which would be the first to benefit by the plus value of

the bankruptey !

107. The importance of this meeting of creditors cannot be over empha-
sized. More than the registrar, and more than the Official Receiver, the
creditors are the omes who can ask the pertinent questions about the
operations of the bankrupt estate. More than anyone, they can discover if
the petition in bankruptcy has been made by a creditor of good faith, or
whether it has been made on the basis of a fictitious claim,

Tiie Bécotte gang is one of the most flagrant examples of what happens
when creditors are not present. A petition in bankruptcy followed the se-
curing of a promissory note signed in favour of Bécotte himself. This was
sometimes accompanied by a request for an interim Receiver ; in the case

104

of most of these demands, Messrs. Carriere and Danser

as trus‘tees. (We have already explained that the ;
by asking for an Order from the interim Recej .
the selection of the trustee.) b

In the Bécotte System th i
e claims calling for the promg
he onissor
ofteuBfli;tl.tlous an-d not based on any real consideraticfn receive)t’l ote were
10 practice, Armand Bécotte had reason to know that the debtor

o oo .
Xn (;k;on;)l:ecgngest fthe petition for a judgment from the interim Receiver
d raer followed automatically, and the trustee suggested by tht;

au were suggested
dfafrauders can only benefit
1 if they are able ta control

of theii own choice Claude Pi
/ . > Pleard, Armand Bé i
Roy, Maurice St. Martin, Rodrigu’e Roussel Tales Qe hehzud

the inspectors appointed Mr. Picard as lawyer for the bankrupt

108. In most cases, very little attention was

fhe sale of the assets. In those cases where tlll)
1t could be anticipated that the tender sent in b
the group, would be accepted by the inspectors

aid to securing tenders for
€y agreed to this formality,
¥ an accomplice selected by
. In most cases, however, it
o the profit of one of the

When necessary, if one or other of the procedures did not appear to

be sufficiently advanta
v cous, th
of the Bankruptey Act.g ey had recourse to the Praposal by virtue

In i
objectivezn:y ;:/}r::rt, til)ssfu‘mmg control of the bankrupt had the two following
and permgit 1o ]1;:& the ban}crupt from a difficult financial situation
bis socompli - 1id himself _of 'hls' debts, to the advantage of Bécotte and
the bagnt , OF SIimiply as is 'mdlcated very clearly in some of the file
. picy was :.solely organized for the benefit of Bécotte et al >
the ;):;;e @fe the evidence shows that the assets bon .
bt saI; iorret ;eec;;}red‘ at_extremely low prices, so low in fact, that even
never o 1qmd?txon proc?uced fome money, the creditors were
0 secure a fair proportion of what was owing to them. '

ght in this manner by

109 All in all, the facts are qui i
. a quite clear : when the suppli - i
contral o ppliers do not e
hossie Vf\rc tt:;]ma;agzment of the bankruptey, all kinds of frauds b);irtfrﬁ:
colluio B they if the bankrup't,. the trustee. and the inspector are in
oven purpose of depriving the creditors of their due, it is not
Ssary to have recourse to frauds of too subtle g nature [ "
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The study of some files have enabled us to ascertain without the
shadow of a doubt, that signatures have been forged, either to establish a
claim, or for the affidavits. Tt can even be said that by and large there was
considerable recourse to creating and using forgeries both for the judicial
procedures and by the trustee.

In the Armand Bécotte ring, for example, quite a number of the
petitions in bankruptcy were dictated in his office and typed on his own
typewriter, Promissory notes made in his favour, werc also written in his
own hand, while even a superficial examination of the bankrupt company
showed that Armand Bécotte had never rendered even the slightest service
to the business. In the same way, invoices supporting the petition in bank-
ruptcy were made out on Armand Bécotte’s typewriter. Some tenders were
also written, always on the same machine, on behalf of accomplices in the
gang while Armand Bécotte himself was inspector in the same bankruptcies.
In addition, there is reason to believe that the minutes of some of the meet-

ings of the inspectors are inaccurate.

110. It is obviouy that such actions are only possible in the absence of the
suppliers, For a group of defrauders to be able to sO systematically fool
the mass of creditors, it was necessary that the latter abstain from attending
the first meeting of creditors, and not take advantage of their right to
question the bankrupt on the origin of his troubles.

Theoretically, one might place the responsibility for uncovering all
the frauds on the Registrar or the Receiver. After all, it is only logical that
the government, which benefits from the residual assets, should bear the
cost of the investigation,

But it is nevertheless a fact that the suppliers themselves could with
the greatest effectiveness ascertain the truth. These two series of facts should
be kept in mind in establishing the responsibilities and the benefits.

111. In the same way, the large majority of creditors lose all interest in the
bankruptcy as soon as the decision has been made. They do not hope to
receive much, and in fact only receive nominal amounts. In this perspective
they are not inclined to lose precious time in supervising an administration
from which they have no hope of gaining any benefit.

In this “permissive context” it is relatively easy for a bankrupt to
secure his release very quickly, and to once again begin commercial
activities. Actually this release is given almost automatically if there is 1o
objection to the demand of the bankrupt.

We have already noted some complementary clements, First the
creditors who wish to examine the bankrupt with an official transcript must

do so at their own expense. Second, when there is justified opposition to the

106

ol

y m

i) THE FUNCTIONS OF INSPECTORS (112-113)

112, T i :
fiointe rI::zt E;ljlsfttllllge a(;i cfrc?dltors at a meeting frequently results in flagrant
of good faith, — gf th0 inspectors, We are obviously speaking of Inspectors
Even it ’they hwfésihwhg intend domg their best for the creditors. »
management of the‘ i\ ke right to exercise an absolute control over the
holding the necessar an rflptcy‘, many Inspectors show little interest in
o o ﬂ}l’ meetings to maintain this control and to inform the
cconomic difficulties ;PE%GSS of the liquidation. Here again, there are
recsive. exocedingly .smztﬂl[hfee e};resgxl.tt time :che Inspectors of the bankruptcy
serim;s s I o liquiéatcilg:) 'e obviously not enough to interest a
no ini i
renluneratlil;nog;n?ﬁlistherekls nc.ted for a complete revision in the scale of
o take an active a t\.Vor LIt s ab§olutely unrealistic to expect Inspectors
orly offored nomigalr fm the prevention and detection of frauds, if they are
oo . : _ ater interest by the
mi;}txidbzy t(l)xe. .IS)}llpphers: With very little additional money geing irfsrllgﬁ/ee(go{i
possible to eliminate the formation of new groups of defraudér;

113, i i

itsgregcilri Sggnmal?tl:(rli OI;ltstgutel géschartered Accountants recommended in
. ober that the scale of f i

of bankruptcies be revised and sult;stantially increased ees paid o Taspectors

“The a ided i '
- amlllor\;lgsicrzs cﬁ;c;\tflxgei ‘:ir;“t)he %:t for fees to Inspectors are now clearly too
ion. The persons wh i iti ‘

o an r re P ¢ who are in a positio i

the m(s)tS :ff:&zz; Sup?l‘VlSlOﬂ of trustees’ activities and to obta‘?n for I:hfaocfgg“;lde

e Toammcioms '11‘",1? ‘gxd fa‘vourable administration of bankrupt estates x:rs

e abect th» e Committee recommends that the scale of Inspectors’ fere
1 the present Act should at least be doubled to permit Inspectors sdn:tsa

Iedsonable COI)‘penSathn for the time they tdke m aSSlStlllg Wlth the ad“unlsntl'
. 3
tion Of bankr“pt estates 1.

We beli i
bankruptgzile:;:e that tge fees paid at the present time to the Inspectors of
oo peeies. sufﬁs? ri 1cu10usly low that even if they were doubled, they
bourly basi cient. We l?elxeve that it is necessary to place them ’on an
is so as to take into consideration the sacrifices of a financial

nature which thes j
e businessmen mus i i
s t make while WOI‘kll’lg as Inspectors of

[y

Brief pr esented b an ld A I Stltu ar ACCO ) OC 9
the C td .( i
‘ ' y lan in te Of Ch tered unta nts, tober 1 63 3’
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VI—THE PRINCIPLES INVOLVED (114134

114. This has been a quick analysis of the various functions related to the
administration of bankruptcy and of fraudulent bankruptcy. We have also
reviewed the various steps in the bankruptcy. We have endeavoured finally,
to indicate the points in the bankruptcy which facilitaje the intervention of
defrauders, We would now like to deal with the ititent of the Bankruptcy
Act itself,

The examination of the procedures reveals the existence of quite a
number of customs or principles followed by the bankrupts, the creditors
and the government in bankruptcy matters. Within the framework of a
study confined to fraudulent bankruptcy, we can only make a summary
examination of the following principles :

a) that of the limited liability;
b) that of credit;
c) that of control of a bankruptcy by the creditors;

d) that of division of responsibilities between the provincial and federal autho-
rities, "

a) THE PRINCIPLE OF LIMITED LIABILITY  (115-119)

115, It is within the corporation framework that we find the most costly
bankruptcies and the most profitable frauds. The principle of limited
liability is the foundation stone of all our economic activities, and it would
1ot be realistic to question this basic principle.

Limited as we are to criminal and penal matters, we can at most
indicate the consequences of this principle. It must be admitted that the
principle of limited liability which curbs the risk of those starting a com-
mercial or industrial business, retains most effectively the anonymity of the
incorporators for fairly long periods. It should also be noted that this
frequently results in greater risks to the creditors, than those faced by the
real proprietors of an enterprise.

111
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116. The changes made by the Companies Act of Quebec have, and will
have the effect of favouring frauds, assuming that the incorporators
are no longer called upon to make a reasonable capital investment in an
enterprise. There is nothing today which gives any guarantee to a third part
who wishes to deal with a newly formed company. Befo