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A b o u t  the  N a t i o n a l  I n s t i t u t e  
o f  J u s t i c e  

T h e  Nat ional  Ins t i tu te  o f  Justice,  a c o m p o n e n t  of  the Off ice o f  Jus t ice  Programs ,  is the 
research  and d e v e l o p m e n t  agency  o f  the U.S. Depar tment  o f  Just ice .  NIJ was established to 
p reven t  and r e d u c e  Crime and to improve  the cr iminal  jus t ice  sys tem.  Specif ic  mandates  

s tabi ished by  C o n g r e s s  in the Omnibus  Cr ime  Control  and  Safe  Streets  Act  of  1968, as 
~,~--,~,~ed ...... d rh,~ Anfi_Dn,~ Abuse  Ac t  o f  1988 direct  t he  Nat iona l  Inst i tute o f  Justice to: 
i [ , I . l - l l % , J l l ~ . ~  , , ~ 1 1  ~ , l t L v  i i ~ 1  . ~ - -  _ 

�9 Sponsor special projects and research and development programs that  will improve  and 
s t rengthen  the c r i m i n a l  jus t ice  s y s t e m  and reduce  o r  prevent  cr ime.  

�9 Conduct  national demonstration projects that emp loy  innovat ive  or  p romis ing  approaches  
for improv ing  c r imina l  just ice.  

�9 Develop new technologies to f ight  c r ime and improve cr iminal  just ice.  

�9 Evaluate the effectiveness o f  criminaljust iceprograms and iden t i fy  p rograms  that 
promis& to be  success fu l  if  con t inued  or repeated.  

�9 Recommend  actions that can be taken by  Federa l ,  State, and local  g o v e r n m e n t s  as well  as 
private organiza t ions  to  improve  cr iminal  just ice.  

�9 Carry out research on criminal behavior. 

�9 Develop new methods of  crime prevention and reduct ion  o f  c r i m e  and del inquency.  

The  Nat ional  Ins t i tu te  o f  Jus t ice  has  a long history o f  accompl i shmen t s ,  inc luding the 
fol lowing:  

�9 Bas ic  r esea rch  on  ca ree r  cr iminals  that  led to deve lopmen t  o f  special  pol ice  and 
p rosecu to r  units to deax w l m  repea t  offenders .  

�9 Resea rch  that  c o n f i r m e d  the l ink be tween  drugs and cr ime.  

�9 The  resea rch  a n d d e v e l o p m e n t  p rog ram that resul ted in the c rea t ion  o f  pol ice  body  a rmor  
that has m e a n t  the d i f f e rence  be t ween  life and death to hundreds  o f  po l ice  off icers .  

�9 " P ionee r ing  scient i f ic  advances  such  as the research and d e v e l o p m e n t  o f  D N A  analysis  to 
posi t ively  iden t i fy  suspects  and  e l iminate  the innocent  f rom suspicion.  

�9 T h e  eva lua t ion  o f  innovat ive jus t ice  p rograms  to' de te rmine  w h a t  works,  inc lud ing  drug 
en fo rcemen t ,  c o m m u n i t y  policing,  c o m m u n i t y  ant i -drug initiatives, p rosecu t ion  o f  co m p lex  
drug cases, d r u g  tes t ing  throughout  the cr iminal  jus t ice  sys tem,  a n d  user  accountabi l i ty  
programs.  

�9 Crea t ion  o f  a co r rec t ions  informat ion-Shar ing  System that enab les  State  and  local  Officials 
to e x c h a n g e  m o r e  e f f i c ien t  and cos t -e f fec t ive  concepts  and  t echn iques  for p lanning,  
f inancing ,  a n d  cons t ruc t ing  new pr isons  and jails. 

countries:. 

The  Inst i tute Director ,  who  is appo in ted  by  the President-and c o n f i r m e d  by the  Senate ,  
es tabl ishes the  Ins t i tu te ' s  object ives,  gu ided  by the priorities o f  the Off ice  o f  Jus t ice  
Programs ,  the D e p a r t m e n t  o f  Justice,  and the needs o f  the c r imina l  jus t i ce  field. The  Inst i tute  
act ively solicits the v iews  o f  c r iminal  jus t ice  professionals  to ident i fy  their  m o s t  crit ical 
p roblems .  D e d i c a t e d  to the priori t ies o f  Federal ,  State, and local c r imina l  jus t i ce  agencies ,  
research  and  d e v e l o p m e n t  at the Nat iona l  Institute o f  Justice con t inues  to search  for answers  
to wha t  works  and  w h y  in the Na t ion ' s  war  on drugs and cr ime.  
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Message from the Attorney General 

Our  sys t em of  cr iminal  just ice is best  descr ibed  as a search for  the truth. In- 
creasingly,  the forens ic  use of  D N A  techno logy  is an impor tan t  a l ly  in that  
search. 

The d e v e l o p m e n t  of  D N A  t echnology  furthers  the search for  t ruth by  he lp-  
ing pol ice  and prosecutors  in the f ight  against  violent  crime. T h r o u g h  the 
use o f  D N A  evidence ,  prosecutors  are of ten able to conc lus ive ly  es tab l i sh  
the gui l t  o f  a defendant .  Moreover ,  as some  o f  the commen ta r i e s  sugges t ,  
D N A  e v i d e n c e m l i k e  f 'mgerprint ev idence- - -of fers  prosecutors  impor t an t  
new tools for  the identif icat ion and apprehens ion  of  some o f  the mos t  vio-  
lent perpetra tors ,  part icular ly in cases o f  sexual  assault.  

At the s ame  t ime,  D N A  aids the search for  truth by exonera t ing  the inno-  
cent. The  cr iminal  just ice  system is not  infall ible,  and this report  d o c u m e n t s  
cases in which  the search for truth took a tor tuous path. With the excep t ion  
of  one y o u n g  m a n  o f  l imited mental  capacity,  who pleaded guil ty,  the indi-  
viduals  whose  fftories are told in the report  were  convicted af ter  j u ry  t r ims 
and were  sentenced to long prison terms.  T h e y  successful ly  cha l l enged  the i r  
convict ions,  us ing  D N A  tests on exist ing evidence.  They  had served,  on  av- 
erage, 7 years in prison. 

By h igh l igh t ing  the impor tance  and ut i l i ty  o f  D N A  evidence,  this report  pre-  
sents cha l l enges  to the scientific and jus t ice  communi t ies .  A m o n g  the tasks  
ahead are the fo l lowing:  mainta in ing  the highest  s tandards for  the co l lec t ion  
and preserva t ion  of  D N A  evidence; ensur ing  that  the D N A  tes t ing m e t h o d -  
o logy mee ts  r igorous  scientific criteria for  reliabil i ty and accuracy;  and en- 
suring prof ic iency  and credibil i ty of  forens ic  scientists so that  thei r  resul ts  
and t e s t imony  are o f  the highest  ca l iber  and are capable  o f  wi ths tand ing  ex- 

acting scrutiny.  

Mee t ing  these scientif ic chal lenges  requires  cont inued support  for  research  
that contr ibutes  to the advancement  o f  the forensic  sciences. T h e  r e sea rch  
a g e n d a  m u s t  a lso  enab le  cr iminal  jus t i ce  pract i t ioners  to u n d e r s t a n d  and  
to m a k e  appropr ia te  use  of  the rap id ly  advanc ing  and i nc rea s ing ly  avai l -  

able t echno logy .  

The  Nat ional  Inst i tute of  Justice (NIJ) c o m m i s s i o n e d  this s tudy to encour-  
age d iscuss ion  of  the chal lenges  to the scientif ic and jus t ice  c o m m u n i t i e s  

�9 �9 iii 



presented  by D N A  evidence.  The  commenta r i e s  presented  h e r e - - a u t h o r e d  
by p rominen t  exper ts  f rom a var ie ty  o f  d i s c i p l i n e s - - a n d  the cases docu-  
men ted  in  the pages  that follow, are tes t imony to the p o w e r  and potential  o f  
D N A  evidence .  We hope that these commenta r i e s  and the NIJ report  spur a 
b roader  deba te  about  the value o f  D N A  technology  and the role o f  science 
in the c r imina l  jus t ice  sys t em ' s  search for  truth. 

J a n e t  R e n o  
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Commentary by Edward J. Imwinkelried 
Professor of Law 
University of Cal i fornia at Davis 

T h e  o u t c o m e s  in the  28 cases  d o c u m e n t e d  in this  r epor t  d r a m a t i z e  the  real 
na ture  o f  the q u e s t i o n  o f  s t anda rds  fo r  d e t e r m i n i n g  the  a d m i s s i b i l i t y  o f  sci- 
ent i f ic  e v i d e n c e  in the  Un i t ed  States .  

Unt i l  r ecen t ly ,  t h e  F r y e  s t a n d a r d  g o v e r n e d  tha t  q u e s t i o n  in m o s t  j u r i s d i c -  
t ions .  In  F r y e  v.  U n i t e d  S t a t e s ,  1 t h e  cour t  a n n o u n c e d  t h a t  to be  a d m i s s i b l e ,  
s c i en t i f i c  t e s t i m o n y  m u s t  b e  b a s e d  on  a t e c h n i q u e  tha t  h a s  " g a i n e d  g e n e r a l  
a c c e p t a n c e  in the  p a r t i c u l a r  f i e ld  in w h i c h  it  b e l o n g s .  ''2 T h e  c o u r t  s i n g l e d  
o u t  n o v e l  s c i e n t i f i c  e v i d e n c e  and  p r e s c r i b e d  a spec i a l  t e s t  f o r  t he  i n t r o d u c -  
t ion  o f  s u c h  t e s t i m o n y .  A t  o n e  po in t ,  t ha t  t es t  w a s  the  c o n t r o l l i n g  l aw  in  
b o t h  the  F e d e r a l  c o u r t s  an d  45 S ta tes .  3 It  is t rue  tha t  in  1993  t h e  U n i t e d  
S ta t e s  S u p r e m e  C o u r t  a b a n d o n e d  F r y e  a n d  a d o p t e d  a m o r e  f l e x i b l e  v a l i d a -  
t ion  s t a n d a r d  in D a u b e r t  v .  M e r r e l l  D o w  P h a r m a c e u t i c a l s ,  I n c .  4 H o w e v e r ,  
t he  C o u r t  d e c i d e d  D a u b e r t  on  s t a t u t o r y  r a the r  t h a n  c o n s t i t u t i o n a l  g r o u n d s ,  
and,  c o n s e q u e n t l y ,  e a c h  S t a t e  r e m a i n s  f ree  to f a s h i o n  i ts  o w n  s t a n d a r d  fo r  
a d m i t t i n g  s c i e n t i f i c  e v i d e n c e .  As  o f  1995,  22  S t a t e s  a p p a r e n t l y  r e m a i n e d  
c o m m i t t e d  to F r y e .  5 In  shor t ,  the  c o n s e r v a t i v e  g e n e r a l  a c c e p t a n c e  tes t  is still  
in  p l ace  in  a l m o s t  h a l f  the  S ta tes .  

M o r e o v e r ,  e v e n  in  h is  lead  o p i n i o n  in D a u b e r t ,  Mr. Jus t i ce  B l a c k m u n  indi-  
ca ted  that ,  at l eas t  in  s o m e  respec t s ,  trial j u d g e s  m a y  c o n t i n u e  to a d m i t  sci- 
en t i f ic  e v i d e n c e  m o r e  c a u t i o u s l y  and  restr ic t ively.  T h e  Ju s t i c e  in i t ia l ly  
po in t ed  to F e d e r a l  R u l e  o f  E v i d e n c e  403,  au tho r i z ing  tr ial  j u d g e s  to e x c l u d e  
log ica l ly  r e l e v a n t  e v i d e n c e  w h e n  " i ts  p roba t ive  va lue  is s u b s t a n t i a l l y  out-  

'293 1=.1013 (D.C. Cir. 1923). 

ZId. at 1 0 1 4 .  

3Note, 40 OHIO STJ~.J. 757, 769 (1979). 

4113 S.Ct. 2786 (1993). 

5Meaney, Joseph R., "From Frye to Daubert: Is a Pattern Unfolding?" 35 JURIMETRICS 
191, 193 (1994). 
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w e i g h e d  b y  the  d a n g e r  of  un fa i r  p re jud ice ,  c o n f u s i o n  o f  the i s sues ,  or  mis-  
l ead ing  the j u r y  . . . .  " T h e  Just ice  then  q u o t e d  J u d g e  Weins te in ,  a d is t in-  
g u i shed  ju r i s t  and  scholar ,  as dec la r ing :  " [ E ] x p e r t  e v i d e n c e  can  be  b o t h  
p o w e r f u l  and  qu i t e  mis l ead ing  b e c a u s e  o f  the  d i f f i cu l ty  in e v a l u a t i n g  it. Be-  
cause  o f  this r isk,  the j u d g e  in w e i g h i n g  p o s s i b l e  p re jud ice  aga in s t  p r o b a t i v e  
fo rce  u n d e r  R u l e  4 0 3 . . . e x e r c i s e s  m o r e  con t ro l  o v e r  exper t s  than  o v e r  lay  
wi tnesses .  ''6 

T w o  po in t s  m u s t  be  made.  First ,  Jus t ice  B l a c k m u n  a n d  J u d g e  W e i n s t e i n  are 
v o i c ing  c o n v e n t i o n a l  w i s d o m  in s u g g e s t i n g  tha t  lay  j u r o r s  a t t ach  g r ea t e r  
w e i g h t  to s c i en t i f i c  ev idence .  T h e  C a l i f o m i a  S u p r e m e  Cour t  has  asse r ted  
that  a " m i s l e a d i n g  aura  o f  ce r ta in ty . . ,  o f t en  e n v e l o p s  a n e w  sc ien t i f i c  pro-  
cess . ' 7  In  a s i m i l a r  vein,  the C o u r t  o f  A p p e a l s  fo r  the Dis t r i c t  o f  C o l u m b i a ,  
b i r t h p l a c e  o f  the F r y e  rule, has wr i t t en  tha t  j u r o r s  f r e q u e n t l y  a t t r ibu te  a 
" m y s t i c  i n f a l l i b i l i t y "  to scient i f ic  t e s t imony .  8 

T h e r e  h a v e  b e e n  empi r i ca l  i nves t i ga t i ons  into  the  i m p a c t  tha t  sc ien t i f i c  evi-  
dence  has  on  l ay  ju rors .  A l t h o u g h  those  s tud i e s  are fa r  f r o m  c o n c l u s i v e ,  t hey  
l a rge ly  c o n t r a d i c t  the  asser t ion  tha t  sc i en t i f i c  e v i d e n c e  o v e r w h e l m s  lay  ju-  
rors. 9 A f t e r  s u r v e y i n g  the l i terature,  two  r e s p e c t e d  c o m m e n t a t o r s  c o n c l u d e d  
tha t  " 'the i m a g e  o f  a spe l lbound  j u r y  m e s m e r i z e d  b y . . .  a f o r e n s i c  e x p e r t  is 
m o r e  l ike ly  to r e f l e c t . . . f a n t a s i e s  than  t h e . . . r e a l i t i e s  o f  c o u r t r o o m  test i -  
mony.  ''a0 

S e c o n d ,  and m o r e  impor tan t ly ,  the a d v o c a t e s  o f  special  r es t r i c t ions  on the 
a d m i s s i b i l i t y  o f  sc ient i f ic  t e s t i m o n y  m i s u n d e r s t a n d  the  f u n d a m e n t a l  na tu re  
o f  the ques t i on :  

It is misleading to focus solely on the strengths and weaknesses of  
scientific evidence. In principle, the judgment  must be comparative. To the 
extent that we discriminate against scientific evidence, subjecting it to 
uniquely discriminatory, restrictive rules such as F r y e ,  we encourage the 

6138 F.R.D. at 632. 

7People v. Kelly. 17 Cal. 3d 24, 32, 549 P.2d 1240, 1245, 130 Cal. Rptr. 144, 149 (1976). 

SUnited States v. Addison,  498 F.2d 741,744 (D.C. Cir. 1974). 

9"'Standard for Admitting Scientific Evidence: A Critique from the Perspective of Juror Psy- 
chology," 28 V I L L L . R E V .  554 (1983) 566-70. 

l~ Richard, and Charles Patrick Ewing, "'Ultimate Opinion Prescriptions: A Cosmetic 
Fix and a Plea for Empiricism," 13 LAW 7 HUM.BEHAV.  357,363 (1989). 

�9 �9 x i i i  



courts to rely on other types of  evidence. Thus, our task is not to make an 
absolute judgment  about the merits of scientific evidence. Rather, our task 
is to compare  it with other types of evidence to decide whether the 
differential t reatment of scientific evidence is justifiable? ~ 

As the 28 ca se s  c o l l e c t e d  in th is  repor t  demons t r a t e ,  w h e n  we  sub j ec t  new 
sc ien t i f ic  t e c h n i q u e s  such  as D N A  t y p i n g  to spec ia l  a d m i s s i b i l i t y  rules,  we 
force  the  cour t s  to re ly  on i n f e r i o r  types  o f  ev idence ,  such  as e y e w i t n e s s  tes- 
t imony.  In all 28 cases ,  w i t h o u t  the  benef i t  o f  D N A  e v i d e n c e ,  the  t r iers  o f  
fact  had  to r e ly  on  e y e w i t n e s s  t e s t imony ,  wh ich  t u m e d  ou t  to be  inaccura te .  
In  U n i t e d  S t a t e s  v.  W a d e ,  12 Mr. Jus t ice  B r e n n a n  noted:  " T h e  v a g a r i e s  of  eye-  
w i tnes s  i d e n t i f i c a t i o n  are wel l  k n o w n ;  the annals  o f  c r imina l  l aw are rife 
wi th  i n s t a n c e s  o f  m i s t a k e n  iden t i f i ca t ion . "  T h o s e  anna l s  m u s t  n o w  be 
l e n g t h e n e d  to i n c l u d e  the 28 w r o n g f u l  conv i c t i ons  d i s c u s s e d  in this report .  
In r o u g h l y  t w o - t h i r d s  o f  the cases ,  the tr iers  heard  t e s t i m o n y  b a s e d  on tradi-  
t ional  f o r m s  o f  expe r t i s e ,  such  as ha i r  a n a l y s i s - - t e s t i m o n y  tha t  passes  mus-  
ter  u n d e r  the F r y e  s t a n d a r d  bu t  that ,  again ,  t u m e d  ou t  to be  e r roneous .  
T h e r e  are  n u m e r o u s  p r o f i c i e n c y  s tud ies  e s t ab l i sh ing  tha t  the re  is a s ignif i -  
cant  m a r g i n  o f  e r r o r  in such  t rad i t iona l  fo rens ic  t echn iques .  13 T h e  sober ing  
fact  is tha t  in  all  28  cases ,  the e r ro r  was  u n m a s k e d - - a n d  j u s t i c e  f ina l ly  
s e r v e d - - - o n l y  b e c a u s e  o f  the nove l  sc ient i f ic  t e c h n i q u e  o f  D N A  typ ing .  

The  " j u n k  s c i e n c e "  c o n t r o v e r s y  has  m a d e  it t e m p t i n g  to p r o p o s e  spec ia l  re- 
s t r ic t ions  f o r  s c i en t i f i c  ev idence ,  e spec i a l l y  t e s t i m o n y  res t ing  on  re la t ive ly  
new sc i en t i f i c  t e c h n i q u e s .  O n e  l esson  to be l ea rned  f r o m  th is  repor t ,  how-  
ever,  is t ha t  b e f o r e  s u c c u m b i n g  to tha t  t empta t ion ,  we  s h o u l d  p a u s e  to pose  
two q u e s t i o n s .  F i r s t ,  h a v e  the  cr i t ics  o f  sc ient i f ic  e v i d e n c e  p r o v e n  tha t  the 
type  o f  t e s t i m o n y  in  ques t ion  p re sen t s  a un ique  p roba t ive  d a n g e r - - - o r  have  
they  m e r e l y  m a d e  tha t  a s se r t ion?  Fur ther ,  i f  we  i m p o s e  a u n i q u e  res t r ic t ion  
on sc i en t i f i c  t e s t i m o n y ,  on  ba l ance  are the  cour t s  m o r e  l i k e l y  to r each  jus t  
results----or a re  w e  c o n d e m n i n g  the  cour ts  to re l i ance  on  s u s p e c t  t ypes  o f  
t e s t i m o n y  tha t  cal l  in to  ques t ion  the  ca l ibe r  o f  j u s t i c e  d i s p e n s e d  in o u r  
cour t s?  T h i s  r e p o r t  shou ld  be read  wi th  those  two q u e s t i o n s  f o r e m o s t  in 
mind.  

~28 VILLJ.,.REV. at 564. 

12388 U.S. 218 (1967). 

~3Giannelli, Paul C., "'The Admissibility of Laboratory Reports: The Reliability of Scientific 
Proof," 49 OHIO STL.J.  671 (1988). 
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Commentary by Walter F. Rowe 
Professor, Department of Forensic Sciences 
The George Washington University 

The in t roduct ion  o f  D N A  profi l ing has revolu t ionized  forensic  science and 
the cr iminal  jus t ice  system. D N A  techno logy  has g iven  pol ice  and the 
courts a m e a n s  o f  ident i fying the perpetra tors  of  rapes and murder s  with a 
very h igh  degree  o f  confidence.  

As recent ly  as the late 1960s, the only  me thods  avai lable  for  genet ic  m a r k e r  
analysis  o f  b lood  and other body fluids were  the Lat tes  test, the absorpt ion-  
elut ion test, and the absorpt ion- inhibi t ion test. On ly  A B O  blood  group 
substances and A B O  isoantibodies could  be detected in biological  stain evi- 
dence. Ove r  the intervening years, e lec t rophore t ic  me thods  for  typing poly-  
morph ic  p r o t e i n s - - s u c h  as phosphog lucomutase ,  esterase D, g lyoxalase ,  
hemog lob in ,  a n d _ h a p t o g l o b i n - - b e c a m e  available.  

While  these me thods  are in theory capable  o f  grea t ly  na r rowing  down  the 
possible  sources o f  biological  stain evidence ,  they often fail to yield a result  
because  o f  deter iorat ion of  the genet ic  marker .  T h e y  even  can yield com-  
plete ly  e r roneous  results. 

For  a var ie ty  o f  reasons,  D N A  profi l ing has s ignif icant ly  advanced  the 
analysis  o f  b io logica l  stain evidence.  First,  these me th o d s  are intr insically 
more  d i sc r imina t ing  than the methods  o f  genet ic  m a r k e r  analysis  heretofore  
used. D N , A  prof i l ing  is more  likely to exonera te  a wrong ly  accused suspect.  
Second,  the D N A  molecule  is more  stable than p o l y m o r p h i c  proteins. Third,  
microbia l  degrada t ion  does not  lead to er roneous  typ ing  results. 

An  unfo reseen  consequence  of  the in t roduct ion  o f  D N A  prof i l ing has been  
the reopening  o f  old cases. Persons convic ted  of  m u r d e r  and rape before 
D N A  prof i l ing  b e c a m e  available have  sought  to have  the evidence  in their  
cases reeva lua ted  using this new technology.  In some  cases,  D N A  test re- 
suits have  exonera ted  those convic ted o f  the of fenses  and resulted in their 
release f rom prison.  

�9 �9 x v  



The  Na t iona l  Ins t i tu te  o f  Jus t ice  c o m m i s s i o n e d  a r e sea rch  s t u d y  o f  such 
D N A  e x c u l p a t o r y  cases .  C o n d u c t e d  by  the Inst i tute  for  L a w  and  Just ice  and 
desc r ibed  in this  repor t ,  the s tudy  has  ident i f ied  28 cases  in w h i c h  D N A  
test ing led to the  e x o n e r a t i o n  o f  pe r sons  p rev ious ly  c o n v i c t e d  o f  m u r d e r  or  
rape. 

Mos t  fo rens i c  sc ien t i s t s  i nvo lved  in D N A  analys is  have  b e e n  a w a r e  that  in 
some  cases ,  D N A  pro f i l i ng  has been  ins t rumenta l  in co r r ec t ing  injus t ices .  
P rev ious ly ,  h o w e v e r ,  a l m o s t  all the in fo rma t ion  had  been  anecdo ta l .  Th i s  
repor t  a s s e m b l e s  a wea l th  o f  i n fo rma t ion  on such  cases ,  and  the  accoun t s  of  
e x c u l p a t o r y  D N A  cases  it p resen ts  will go a long w a y  t o w a r d  c o u n t e r i n g  
u n i n f o r m e d  a t t acks  on  forens ic  D N A  testing.  S t u d y  resul ts  a lso shou ld  pro- 
v ide  s t rong  a r g u m e n t s  f o r  law e n f o r c e m e n t  off icials  who  seek  f u n d i n g  f rom 
State l eg i s l a tu re s  to es tab l i sh  fo rens ic  D N A  labora tor ies .  F u r t h e r m o r e ,  the 
s tudy  shou ld  c o m p l e t e l y  dispel  a n y  l inger ing pub l ic  p e r c e p t i o n  o f  forens ic  
D N A  tes t ing  as a t h r ea t  to civil  l ibert ies .  

At  the s a m e  t ime ,  the  s t u d y  also ra ises  several  i m p o r t a n t  i s sues  tha t  need  to 
be c o n f r o n t e d  b y  the  legal  c o m m u n i t y ,  law e n f o r c e m e n t  agenc i e s ,  and  the 
forens ic  s c i e n c e  p ro fes s ion .  The  careful  reader  o f  this r epor t  wil l  note  the 
n u m b e r  o f  ca se s  in w h i c h  law e n f o r c e m e n t  agenc ies  and  p r o s e c u t o r s  wen t  
fo rward  wi th  c r i m i n a l  p ro secu t i ons  w h e n  only  m i n i m a l  g e n e t i c  m a r k e r  data  
were  ava i l ab le .  Cr i t i c s  o f  D N A  typ ing  who  have  o p p o s e d  the a d m i s s i o n  o f  
any  D N A  e v i d e n c e  shou ld  p o n d e r  the l ike ly  c o n s e q u e n c e s  o f  s u c h  an 
abso lu te  p r o h i b i t i o n :  L a w  e n f o r c e m e n t  agenc ies  and  fo rens i c  s c i ence  labo- 
ra tor ies  w o u l d  be c o m p e l l e d  to rever t  to the o lder  and less  d i s c r i m i n a t i n g  
sero logica l  m e t h o d s  ( such  as A B O  b lood  typ ing  and p o l y m o r p h i c  p ro te in  
typing) .  M a n y  i n n o c e n t  de fendan t s  who  wou ld  be e x o n e r a t e d  b y  D N A  typ-  
ing w o u l d  i n s t e a d  be  p r o s e c u t e d  bec a us e  the less p o w e r f u l  t e c h n i q u e s  fai led 
to exc lude  t hem.  

A second  i m p o r t a n t  i s sue  is the n u m b e r  o f  cases  in w h i c h  the re  w a s  mi scon -  
duct  on  the pa r t  o f  the  p r o s e c u t i o n ' s  scient i f ic  exper ts .  F o r  e x a m p l e ,  the fo- 
rensic  s e r o l o g i s t  w h o  tes t i f ied  aga ins t  G a r y  Do t son  f a i l ed  to d i s c lo se  that,  
because  the a l l eged  v i c t im  was  also a t ype  B secretor ,  the  f r a c t i o n  o f  the  
ma le  p o p u l a t i o n  tha t  cou ld  have  con t r ibu ted  the s e m e n  f o u n d  o n  the vagina l  
swabs  e x c e e d e d  60  percen t ,  m a k i n g  the sero.logical e v i d e n c e  in the  case  
p roba t ive  o f  v e r y  li t t le.l  In this ins tance ,  the p r o s e c u t i o n ' s  e x p e r t  wi tness  

~Webb, Cathleen Crowel l ,  and Marie Chapian,  Forgive Me, New York: Berke ley  Books,  
1986. 
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fai led to v o l u n t e e r  po ten t i a l ly  excu lpa to ry  i n f o r m a t i o n  bu t  d id  no t  ac tua l ly  
lie u n d e r  oath.  

T h r e e  cases  d i s c u s s e d  in this report  i nvo lved  e x p e r t  sc ient i f ic  t e s t i m o n y  by  
Fred  Zain ,  Mr. Z a i n  was  a forensic  se ro log i s t  in the West  Vi rg in ia  State Po-  
lice C r i m e  L a b o r a t o r y  for  a n u m b e r  of  years ;  he  then  w o r k e d  b r ie f ly  as a 
forens ic  s e ro log i s t  for  the Bexar  C o u n t y  (Texas)  Med ica l  E x a m i n e r ' s  Of- 
fice. Mr. Z a i n ' s  c o n d u c t  as a forens ic  se ro log i s t  wa s  ca l led  into ques t ion  
when  the  resul t s  o f  a D N A  test f reed Glen  Wooda l l .  At  Mr. W o o d a l l ' s  or igi-  
nal trial ,  Za in  t es t i f i ed  that  Wooda l l ' s  A B O ,  p h o s p h o g l u c o m u t a s e  ( P G M ) ,  
g l y o x a l a s e  ( G L O ) ,  and secre tor  types  m a t c h e d  those  found  in the s e m e n  
sample .  Such  an e v e n t  is poss ib le  but  h igh ly  u n l i k e l y  g iven  tha t  Woodal l  
was u n a m b i g u o u s l y  exc luded  by  s u b s e q u e n t  D N A  tests. A specia l  c o m m i s -  
s ion c o n v e n e d  b y  o r d e r  o f  the West  Vi rg in ia  S u p r e m e  Cour t  o f  Appea l s  in- 
ve s t i ga t ed  Za in  and  the West Virginia  State  Po l i ce  C r i m e  Labora to ry .  As a 
resul t  o f  this i nves t iga t ion ,  the State S u p r e m e  Cour t  ru led  tha t  none  o f  the 
t e s t i m o n y  g i v e n  b y  Za in  in more  than  130 cases  was  c red ib le .  2 T h e  cour t  
fu r the r  o r d e r ed  tha t  Za in  be indic ted  for  per jury .  3 It is s o b e r i n g  to r e f l e c t  
that  bu t  for  the  adven t i t i ous  appearance  o f  D N A  typ ing ,  G l e n  Woodal l  
w o u l d  still be l a n g u i s h i n g  in pr i son  and Fred  Za in  m i g h t  still  be send ing  in- 
nocen t  p e r sons  to pr ison.  

The  a d v e n t  o f  D N A  typ ing  will  go a long w a y  t o w a r d  p r e v e n t i n g  miscar -  
r iages  o f  j u s t i ce ,  l ike the Do t son  and Woodal l  cases ,  in the future .  M o s t  
w r o n g l y  a c c u s e d  suspec t s  will be exone ra t ed  du r ing  the ini t ial  t es t ing  o f  
p h y s i c a l  e v i d e n c e ,  long before  p rosecu t ion  w o u l d  e v e n  be cons ide red .  T h e  
q u a n t i t y  and  q u a l i t y  o f  d o c u m e n t a t i o n  requ i red  by  l a b o r a t o r y  qua l i ty  assur-  
ance /qua l i t y  con t ro l  p ro toco l s  p rec lude  the w h o l e s a l e  f a l s i f i ca t ion  of  tes t  
results .  T h e  m i n u s c u l e  quant i t ies  o f  D N A  requ i red  for  P C R - b a s e d  typ ing  
p rocedu re s  a lso  a l l ow the p rese rva t ion  o f  su f f i c i en t  D N A  for  i n d e p e n d e n t  
l abo ra to ry  tes t ing .  

One  p r o b l e m  tha t  D N A  test ing will not  r e m e d y  is i n a d e q u a t e  legal  counse l .  
In case  a f te r  c a se  repor ted  here,  de fense  counse l  fa i led  to c o n s u l t  c o m p e t e n t  
sc ien t i f ic  exper t s .  E v e n  a neophy te  fo rens ic  s e ro log i s t  w o u l d  have  de tec ted  
the p r o b l e m s  w i t h  the  p rosecu t ion ' s  se ro log ica l  e v i d e n c e  in the D o t s o n  

2"Court Invatidates a Decade of Blood Test Results in Criminal Cases," N e w  York T imes  
(November 12, 1993):A20. 

3Harper, Jane, "'West Virginia Court Wants Forensics Expert Prosecuted," Hous ton  Pos t  (July 
17, 1994):A22. 
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case .  It is a l so  c l e a r  t ha t  in  c a s e  a f te r  case ,  d e f e n s e  c o u n s e l  f a i l e d  to r e v i e w  
the  c a s e  n o t e s  o f  t he  p r o s e c u t i o n ' s  f o r e n s i c  s e ro log i s t s .  E v e n  a l a y p e r s o n  
w o u l d  h a v e  s e e n  t ha t  F r e d  Z a i n ' s  wr i t t en  repor ts  a n d  s w o r n  t e s t i m o n y  w e r e  
c o n t r a d i c t e d  b y  h i s  c a s e  no tes .  A g a i n ,  o n e  has  to r e f l e c t  o n  the  l i k e l i h o o d  
tha t  n u m e r o u s  i n n o c e n t  p e r s o n s  a re  p r e s e n t l y  i n c a r c e r a t e d  b e c a u s e  o f  the 
i n a d e q u a c y  o f  t h e i r  a t t o r n e y s .  

T h i s  N a t i o n a l  I n s t i t u t e  o f  J u s t i c e  repor t  on  D N A  e x c u l p a t o r y  c a s e s  is a 
u n i q u e  c o n t r i b u t i o n  to the  g r o w i n g  l i t e ra ture  o n  f o r e n s i c  D N A  p r o f i l i n g .  It 
s h o u l d  b e  r ead  a n d  p o n d e r e d  b y  a n y o n e  h a v i n g  an  i n t e r e s t  in  th i s  b u r g e o n -  
i ng  f i e l d  o f  f o r e n s i c  s c i e n c e .  
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Commentary by Rockne Harmon 
Senior Deputy District Attorney 
Alameda County, California 

T h e  i n t r o d u c t i o n  o f  fo rens ic  D N A  t y p i n g  into the legal  s y s t e m  w a s  he r a lded  
as the m o s t  s i gn i f i c an t  even t  in c r imina l i s t i c s  s ince  d e r m a l  f i n g e r p r i n t  iden-  
t i f ica t ion .  F e w  d e v e l o p m e n t s  eve r  l ive up  to the i r  a d v a n c e  b i l l i n g - - b u t  
D N A  has  ! 

Cases  are  n o w  b e i n g  p rosecu ted  that  n e v e r  w o u l d  h a v e  b e e n  p o s s i b l e  be fo re  
the  a d v e n t  o f  D N A  typ ing .  M a n y  Sta tes  have  c r ea t ed  D N A  d a t a  bases  on 
k n o w n  o f f ende r s  tha t  they  c o m p a r e  aga ins t  u n s o l v e d  c r imes .  S e v e r a l  S ta tes  
have  p r o d u c e d  m a t c h e s  f rom the i r  da t a  base  s ea rches ,  and  a h a n d f u l  o f  these  
cases  a l r e a d y  h a v e  been  succes s fu l l y  p rosecu ted ,  

A b o u t  9 years  a f t e r  its in t roduct ion ,  f o r ens i c  D N A  t y p i n g  is still  u s e d  o n l y  
se lec t ive ly .  T h i s  is due ,  in part,  to severa l  fac tors :  the  u n a v a i l a b i l i t y  of  fo- 
rensic  t y p i n g  to local  p rosecu tors ,  the t ime  r equ i r ed  to p e r f o r m  the  typ ing ,  
and  the costs  o f  the  tests  i f  p r iva te  l abora to r i e s  are  u t i l i zed .  

W h e n  fo rens i c  D N A  t y p i n g  is p e r f o r m e d  in cases  u n d e r  i n v e s t i g a t i o n  or  still 
p e n d i n g  in cour t ,  the  results  o c c a s i o n a l l y  e x o n e r a t e  a s u s p e c t  o r  suspects .  
Such  cases  r a r e ly  are f ron t -page  n e w s  b e c a u s e  the  tes ts  h a v e  s e r v e d  their  
purpose .  I n v e s t i g a t o r s  can  red i rec t  the i r  ef for ts  to a l t e m a t i v e  suspec ts .  P ros -  
ecu to rs  can d i s m i s s  cha rges  f i led  aga ins t  i n n o c e n t  suspec t s .  

Th i s  r epor t  r e v i e w s  m o r e  than  two  d o z e n  cases  in  w h i c h  fo r ens i c  D N A  typ -  
ing u l t i m a t e l y  e x o n e r a t e d  suspec t s  o r  de f endan t s .  M o s t  w e r e  p r o s e c u t e d  at a 
t ime  w h e n  f o r e n s i c  D N A  t y p i n g  was  no t  ava i l ab le  to p o l i c e  or  p rosecu to r s .  
E a c h  case  has  a s l i gh t ly  d i f fe ren t  s e q u e n c e  and  ser ies  o f  even ts .  B e c a u s e  o f  
these  d i f f e r ences ,  e a c h  case  p rov ides  add i t iona l  i n s igh t  into h o w  the  legal  
s y s t e m  m i g h t  a v o i d  the  pi t fa l ls  o f  the  past ,  w h e t h e r  or  no t  the  t es t ing  is per-  
f o r m e d  in p e n d i n g  or  p o s t c o n v i c t i o n  cases .  

S o m e  a l r eady  h a v e  used  the cases  d i s cus sed  in this  r epo r t  to a rgue  that  hun-  
dreds  m o r e  i n n o c e n t  de fendan t s  are in  pr ison.  T h e y  c o n t e n d  tha t  the  cu r ren t  
" e x c l u s i o n "  rate  fo r  fo rens ic  D N A  l a b s - - c l o s e  to 25 p e r c e n t - - s u g g e s t s  tha t  
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a s imi l a r  p e r c e n t a g e  o f  i n n o c e n t  d e f e n d a n t s  were  w r o n g l y  c o n v i c t e d  be fo re  
the ava i l ab i l i t y  o f  f o r ens i c  D N A  typ ing .  Unfo r tuna te ly ,  too m a n y  va r i ab les  
are c o n t a i n e d  in the " e x c l u s i o n "  rate to d r a w  a n y  m e a n i n g f u l  c o n c l u s i o n s  
f rom it. F u r t h e r m o r e ,  n o t h i n g  abou t  the cases  r e v i e w e d  here  n e c e s s a r i l y  
suppor t s  such  a c o n c l u s i o n .  

T h e  o n l y  c l ea r  c o n c l u s i o n  tha t  can  be d r a w n  is that  this n e w  t e c h n o l o g y  can  
be u s e d  w i t h i n  the  e x i s t i n g  legal  f r a m e w o r k  to u n d o  pas t  in jus t ices .  In o the r  
words ,  bo th  the s c i ence  and  the legal  s y s t e m  w o r k e d  in these  cases!  T h i s  
repor t  p r o v i d e s  add i t iona l  ins igh t s  into h o w  such  cases  can  be iden t i f i ed  in 
the fu ture .  
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Commentary by Ronald S. Reinstein 
Pres id ing  Judge,  C r i m i n a l  
Superior Cour t  of Ar izona 
Mar icopa County  

Department 

T h i s  r e p o r t  is a n  e x c e l l e n t  e x a m p l e  o f  the  m a r r i a g e  b e t w e e n  s c i e n c e  and  l aw 
and  o f  the  i n v a l u a b l e  r e s o u r c e  tha t  D N A  e v i d e n c e  has  b e c o m e  in  the  fo ren-  
s ic  f ield.  W h e n  j u s t i c e  c an  be  s e r v e d  in s u c h  d r a m a t i c  f a s h i o n  b y  t he  exon-  
e r a t i on  o f  p r e v i o u s l y  a d j u d g e d  g u i l t y  i n d i v i d u a l s ,  s c i e n c e  d e m o n s t r a t e s  its 
p rac t i ca l  e f f ec t .  

Yet  the  2 8  c a s e s  c i t ed  in the  r e p o r t  r e l a t e  o n l y  to  i n d i v i d u a l s  r e l e a s e d  f rom 
p r i s o n  b e c a u s e  o f  D N A  tes t ing .  Vas t l y  m o r e  f a r - r e a c h i n g  in the  l o n g  run is 
the  u se  o f  D N A  t y p i n g  b o t h  to e x c l u d e  s o m e  s u s p e c t s  w h o  o t h e r w i s e  m i g h t  
b e  c h a r g e d  a n d  to  i d e n t i f y  m a n y  o t h e r  s u s p e c t s  w h o  m i g h t  n o t  h a v e  b e e n  
c h a r g e d  b u t  f o r  t h e  D N A  typ ing .  

W h a t  is f r u s t r a t i n g  to m a n y  w h o  are e x c i t e d  a b o u t  the  p o s s i b i l i t i e s  o f  the  
u se  o f  D N A  in  t h e  f o r e n s i c s  a r ea  is  t h e  s l o w  p a c e  it is t r a v e l i n g  o n  the  road  
to a d m i s s i b i l i t y .  M a n y  j u r i s d i c t i o n s  d o  n o t  h a v e  s u f f i c i e n t  f u n d s  to e s t ab l i sh  
the i r  o w n  l a b o r a t o r i e s  o r  to s e n d  to p r i v a t e  l a b o r a t o r i e s  i t e m s  o f  e v i d e n c e  
fo r  t y p i n g .  L a b o r a t o r i e s  tha t  p e r f o r m  t e s t i n g  o f t e n  h a v e  b a c k l o g s  m e a s u r e d  
in m o n t h s .  C o u r t s ,  p r o s e c u t o r s ,  and  d e f e n s e  c o u n s e l  i m p o s e  a g r e a t  b u r d e n  
on  l a b o r a t o r i e s '  t i m e  in  the  usua l  d i s c o v e r y  ba t t l e s  t ha t  o c c u r  w h e n e v e r  a 
n e w  t e c h n i q u e  a r r i v e s  o n  the  f o r e n s i c  scene .  

It  is i n t e r e s t i n g  to  o b s e r v e  h o w  q u i c k l y  s o m e  D N A - e v i d e n c e  o p p o n e n t s  e m -  
b r a c e  the  s c i e n c e  w h e n  it  bene f i t s  c e r t a i n  d e f e n d a n t s '  i n t e r e s t s  b u t  h o w  de-  
f e n s i v e  t h e y  b e c o m e  w h e n  the  e v i d e n c e  p o i n t s  t o w a r d  o t h e r  d e f e n d a n t s .  B u t  
this  is n o t  u n i q u e  to D N A  ev idence .  

It is the  r e s p o n s i b i l i t y  o f  the c o u r t  to p r o m o t e  the  s e a r c h  fo r  t ru th .  I f  tha t  
s e a r c h  c a n  b e  a s s i s t e d  b y  s c i ence  tha t  c a n  g i v e  r e l i ab le  r e su l t s ,  t he  w h o l e  
s y s t e m  as w e l l  as  s o c i e t y  benef i t s .  I t  is  a l so  t he  r e s p o n s i b i l i t y  o f  t he  cou r t  to 
t ry  to p r e v e n t  j u r o r  c o n f u s i o n  c a u s e d  b y  l a w y e r s  and  e x p e r t s  w h o  s o m e -  
t i m e s  s e e m  u n a b l e  to e x p l a i n  sc i en t i f i c  e v i d e n c e  in l a n g u a g e  the  j u r y  unde r -  
s t ands .  
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The future  should  be br ighter  as the technology improves  so that  the process 
of  D N A  typing  will  l ike ly  become  much  quicker, less c o m p l e x ,  and less ex- 
pensive.  The  bat t le  o f  the experts,  it is hoped, will also subs ide  eventual ly,  
especia l ly  in the confus ing  area o f  the statistical m e a n i n g  o f  a match .  

The conf l ic t  b e t w e e n  various forensic  experts, popula t ion  genet icis ts ,  and 
statisticians on "'the mean ing  o f  a ma tch"  is a pr ime e x a m p l e  o f  h o w  science 
and the law s o m e t i m e s  do not  mesh ,  especial ly in jur i sd ic t ions  that  fol low 
the F r y e  test o f  genera l  acceptance  in the scientific communi ty .  The  num-  
bers be ing  band ied  about  by  var ious  experts are a lmos t  b e y o n d  comprehen-  
sion fo r  trial ju rors .  

It s eems  logical  to a l low relevant ,  reliable, quali tat ive exper t  o p i n i o n - - f o r  
example ,  that the probabi l i ty  o f  a random match  in D N A  test ing is ex- 
t remely  remote  g iven  a rel iable mul t i locus  match.  L ikewise ,  exper ts  should 
be able to tes t i fy  f rom their  exper ience  about whe ther  they  are aware  of  ran- 
dom ma tches  at four  or  f ive loci o f  unrelated individuals ,  and whe the r  one 
ev idence  s a m p l e  ma tches  another  to a reasonable degree  o f  scient if ic  cer- 
tainty. The re  is a ser ious ques t ion  about  whether  D N A - m a t c h  t e s t imony  
should be t reated any di f ferent ly  f rom that of  f ingerpr ints ,  bi te  marks ,  hair  
and f iber  s amples ,  ballistics,  shoe  prints, and the like. 

Restr ic t ions  cur ren t ly  imposed  in some  jurisdict ions on  the use  o f  D N A  evi- 
dence u n r e a s o n a b l y  divest  such ev idence  of  its co mp e l l i n g  nature.  I f  our 
just ice s y s t e m ' s  goal  is the cont inuing  search for  truth, as ev idenced  by the 
results o f  the s tudy  descr ibed in this report, then a s imi la r  a r g u m e n t  can be 
made  for  the admiss ib i l i ty  o f  re levant  and reliable D N A - m a t c h  tes t imony in 
o u r  c o u r t s .  
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Commentary by George W. Clarke 
and Catherine Stephenson 
Deputy District Attorneys 
San Diego County, California 

T he  s t u d y  d e s c r i b e d  in this  r e p o r t  h i g h l i g h t s  s i g n i f i c a n t  a s p e c t s  o f  t he  use  o f  
D N A  e v i d e n c e  in  t h e  i n v e s t i g a t i o n  and  p r o s e c u t i o n  o f  c r i m i n a l  c a se s .  W h i l e  
D N A  t y p i n g  is e m p l o y e d  in v a r i o u s  t y p e s  o f  c r i m i n a l  c a s e s  (e .g . ,  m u r d e r ,  
robbe ry ,  k i d n a p i n g ) ,  t h e  m a j o r i t y  o f  D N A  i n v e s t i g a t i o n s  en ta i l  s e x u a l  as-  
sau l t  o f f ense s .  I n d e e d ,  in all o f  the  ca s e s  r e p o r t e d  in th i s  s tudy ,  s e x u a l  as-  
sau l t  w a s  a l l e g e d  a l o n e  o r  in t a n d e m  w i t h  o t h e r  c r i m e s .  

T h a t  t he  m a j o r i t y  o f  D N A  p ro f i l i ng  c a s e s  c o n c e r n  s e x u a l  a s s a u l t - - u s u a l l y  
r a p e - - i s  n o t  s u r p r i s i n g .  In f ew  o t h e r  c r i m i n a l  e n d e a v o r s  is  the  p e r p e t r a t o r  as  
l ike ly  to  d e p o s i t  s i g n i f i c a n t  p h y s i c a l  e v i d e n c e .  O c c a s i o n a l l y ,  t ha t  e v i d e n c e  
is hair ,  b lood ,  o r  s a l i v a ;  m o r e  o f t e n  i t  is s e m e n .  O f  the  28  c a s e s  r e p o r t e d  in  
this s tudy ,  al l  b u t  t w o  a p p e a r  to h a v e  i n v o l v e d  the  a n a l y s i s  o f  t he  s p e r m  
c o m p o n e n t  o f  t h e  s e m e n .  S e x u a l  a s s au l t  c a s e s  b y  the i r  v e r y  n a t u r e  n o r m a l l y  
i n c l u d e  e v i d e n c e  r i ch  in  D N A  p ro f i l e  e v i d e n c e .  

O u r  e n t h u s i a s m  f o r  the  use  a n d  i n t e r p r e t a t i o n  o f  D N A  t y p i n g ,  h o w e v e r ,  
shou ld  be  t e m p e r e d  i n a s m u c h  as the  v a s t  m a j o r i t y  o f  s e x u a l  a s s a u l t  c a s e s  
i n v o l v i n g  b o t h  c h i l d  a n d  ad u l t  v i c t i m s  do  n o t  r e q u i r e  r e s o l u t i o n  o f  iden t i ty .  
T h e  m a j o r i t y  o f  c h i l d  and  adu l t  s exua l  a s s a u l t  c a s e s  p r e s e n t e d  to us  fo r  de -  
t e r m i n a t i o n s  o f  w h e t h e r  to f i le  c r i m i n a l  c h a r g e s  i n v o l v e  a p e r p e t r a t o r  k n o w n  
to the  v i c t i m .  T h e  d e f e n s e  n o r m a l l y  p r e s e n t e d  is c o n s e n t .  In  o t h e r  ca se s ,  
there  is a d e n i a l  t h a t  a n y  sexua l  ac t  o c c u r r e d  at  all.  T h e s e  c a s e s  f r e q u e n t l y  
do no t  i n v o l v e  p h y s i c a l  e v i d e n c e  o f  s e x u a l  a s s a u l t  ( in ju ry ,  s e m e n ,  sa l iva ) .  
Th i s  a b s e n c e  o f  p h y s i c a l  e v i d e n c e  c a n  be  due  to d e l a y  o n  t he  pa r t  o f  the  v ic -  
t im in m a k i n g  a r e p o r t  to the  p o l i c e  o r  to the  v e r y  n a t u r e  o f  t he  act ,  s u c h  as 
f o n d l i n g ,  w h i c h  is  u n l i k e l y  to r e su l t  in  t he  d e p o s i t  o r  r e c o v e r y  o f  t r ace  ev i -  
dence .  In  s u c h  c a s e s ,  the  p r o s e c u t o r  f i r s t  m u s t  r e s o l v e  w h e t h e r  an  a s s a u l t  
e v e n  t o o k  p l ace .  

T h i s  r e p o r t  e m p h a s i z e s  tha t  in those  c a s e s  w h e r e  i d e n t i t y  i s  a n  i s sue ,  l aw  
e n f o r c e m e n t  o f f i c e r s  m u s t  be  d i l i g e n t  in the  s e a r c h  fo r  D N A  e v i d e n c e  b o t h  
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at the scene  and  in or  on the v i c t im .  Carefu l  and t i m e l y  c o l l e c t i o n  and pres-  
e rva t ion  o f  e v i d e n t i a r y  mate r ia l  is crit ical.  Co l l ec t ing  the bed  shee t s  before  
they  are  w a s h e d  and r ecove r ing  e v i d e n c e  f rom the v ic t im b e f o r e  the  v ic t im 
s h o w e r s  are i m p o r t a n t  c o m p o n e n t s  o f  e f fec t ive  inves t iga t ion .  T h o r o u g h ,  
w e l l - d o c u m e n t e d ,  and h o n e s t l y  d i s s e m i n a t e d  in t e rv i ews  o f  the  v i c t im  are 
equa l l y  cr i t ical .  

F o r e n s i c  D N A  t y p i n g  l a b o r a t o r i e s - - a s  n u m e r o u s  c o m m e n t a t o r s  h a v e  
n o t e d - - - e n c o u n t e r  rates o f  e x c l u s i o n  o f  suspec ted  a t t ackers  in c lose  to 25 
pe rcen t  o f  cases .  Care fu l  e x a m i n a t i o n  o f  such resul ts  is c o m m o n l y  requi red  
w h e t h e r  in the pre-  o r  p o s t c o n v i c t i o n  set t ing.  T y p i n g  resul ts  t ha t  e x c l u d e  a 
su spec t ed  a s sa i l an t  m a y  not  d e m o n s t r a t e  innocence .  No t  u n c o m m o n l y ,  evi-  
dence  c o l l e c t e d  and sub jec ted  to D N A  prof i l ing  m a y  revea l  resu l t s  f rom 
b io log ica l  ma te r i a l  lef t  by  o t h e r  consensua l  sexual  par tners  u n r e l a t e d  to the 
o f fense  i n v e s t i g a t e d  or  f rom o t h e r  ind iv idua ls  h a v i n g  con t ac t  w i t h  the vic-  
tim. C o n s i d e r a t i o n  o f  those  resu l t s  in the con tex t  o f  all o t h e r  e v i d e n c e  in a 
spec i f i c  case  is essent ia l  to the  d e t e r m i n a t i o n  o f  w h a t  t o o k  p lace .  L a w  en- 
f o r c e m e n t  o f f ice rs ,  p rosecu to r s ,  and  j u d g e s  m u s t  c o n s c i e n t i o u s l y  u n d e r t a k e  
such e x a m i n a t i o n s  in o rde r  to fulf i l l  the f ac t f ind ing  func t ions  w i t h  wh ich  
they  are  en t rus t ed .  

As t l~s r epor t  no tes ,  j u d g e s  and  j u r i e s  m a y  soon  rou t ine ly  e x p e c t  D N A  typ-  
ing e v i d e n c e  in sexua l  assaul t  cases  as the use  o f  D N A  t e c h n o l o g y  b e c o m e s  
m o r e  w i d e l y  k n o w n .  D N A  p ro f i l i ng  ev idence  can speak,  bu t  no t  w i t h  the 
pa s s ion  o f  a v i c t i m ' s  voice .  D N A  t y p i n g  results  can  shed  l igh t  on  " 'who";  it 
c a n n o t  e x p l a i n  p r e c i s e l y  when ,  o r  how, or  even  why.  T h e  v i c t i m  w h o  sur- 
v ives  the  sexua l  assau l t  m u s t  a l w a y s  be the p r i m a r y  and m o s t  i m p o r t a n t  
source  o f  i n f o r m a t i o n .  
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Commentary by Matt L. Rodriguez 
Super in tendent  of Police 
Chicago Pol ice Depar tment  

Cr imina l  j u s t i c e  in the Uni ted  States  is a sys t em f o u n d e d  on  skep t i c i sm.  
" ' Innocent  unt i l  p r o v e n  gu i l ty"  and " b e y o n d  r easonab le  d o u b t "  re f lec t  m o r e  
than  the s y s t e m a t i c  doub t  and defer red  j u d g m e n t  tha t  are  a f fo rded  ind iv idu -  
als a ccu sed  o f  c r i m e  in our  society.  T h e s e  m a x i m s  he lp  de f ine  the i n c r e d i b l y  
h igh  s t anda rds  tha t  the s y s t e m ' s  p rac t i t ioners  m u s t  m e e t  b e f o r e  s o m e o n e  
can be j u d g e d  gui l ty .  

In r ecen t  yea r s  po l i ce  and p rosecu tors  have  i n c r e a s i n g l y  t u m e d  to t echno l -  
ogy  as a w a y  to a c h i e v e  these  s t andards  o f  p r o o f  wi th  g r ea t e r  e f f i c i e n c y  and  
e f fec t iveness .  T h r o u g h o u t  the Nat ion ,  l aw e n f o r c e m e n t  a g e n c i e s  have  en-  
tered an era  in w h i c h  h igh  t e c h n o l o g y  is not  o n l y  des i r ab l e  bu t  also neces -  
sary  to c o m b a t  c r i m e  and ensure  jus t ice .  R e c e n t  a d v a n c e s  in fo rens i c  a n d  
b iome t r i c  t e c h n o l o g i e s ,  in part icular ,  h a v e  c rea ted  e n o r m o u s  oppo r tun i t i e s  
for  law e n f o r c e m e n t  to ident i fy  o f fenders  wi th  g rea te r  speed  and  certainW. 

But  whi le  new t e c h n o l o g y  presents  oppor tun i t i e s ,  it is no t  w i t h o u t  its chal -  
lenges.  T h e  rate  o f  change  in t echno logy ,  a l r eady  f a s t -paced ,  is acce l e ra t ing  
rapidly.  A n d  the  d e m a n d s  on law e n f o r c e m e n t  are i nc r ea s ing  d r a m a t i c a l l y  in 
t e rms  o f  b o t h  case  v o l u m e  and complex i ty .  Th i s  e n v i r o n m e n t  o f  c h a n g e  ex-  
erts t r e m e n d o u s  p res su re  on t o d a y ' s  l aw e n f o r c e m e n t  admin i s t r a to r s .  N o t  
on ly  m u s t  we  f i gu re  ou t  w h a t  new t e c h n o l o g y  to acqu i r e  and  w h e n  to ac-  
quire  it, but ,  j u s t  as impor tan t ly ,  we m u s t  ensure  tha t  ou r  i n t e m a l  po l ic ies  
and ope ra t iona l  p r o c e d u r e s  are keep ing  pace  wi th  a d v a n c e s  in t echno logy .  

Th i s  s t u d y  o f  D N A  ana lys i s  in e x c u l p a t o r y  cases  h i g h l i g h t s - - i n  a v e r y  " rea l  
w o r l d "  m a n n e r - - b o t h  the oppor tun i t i e s  and the  cha l l enges  tha t  this  pa r t i cu -  
lar  t e c h n o l o g y  poses  for  law en fo rcemen t .  

As a fo rens ic  s c i ence  t o o l  for  c r imina l  jus t i ce ,  D N A  ana ly s i s  has  a r e l a t i ve ly  
shor t  h is tory ,  da t i ng  back  to g r o u n d b r e a k i n g  cases  in the late  1980s. W h a t  is 
s ign i f i can t  a b o u t  this  "'start da te , "  f rom a law e n f o r c e m e n t  pe r spec t ive ,  is 
that  it s t ands  in s ta rk  con t ras t  to the age  and e x p e r i e n c e  leve l s  o f  m a n y  o f  
our  po l i ce  of f icers ,  e spec ia l ly  those  in la rger  cities.  Wi th  an a v e r a g e  age  
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o f t e n t i m e s  o f  40  or  more ,  and w i th  m a n y  pol ice  off icers  h a v i n g  15, 20, or  
m o r e  yea r s  o f  expe r i ence ,  po l i ce  depa r tmen t s  t oda y  are popu l a t ed  wi th  of- 
r icers  w h o  did  no t  g row up wi th  D N A  analys is  and  s imi la r  t echno log ies .  
T h e  resu l t  is tha t  m a n y  agenc ie s  are still p l ay ing  "ca t ch  up"  w h e n  it c o m e s  

�9 to ope ra t i ng  in t o d a y ' s  h i g h - t e c h n o l o g y  world.  

At  the  s a m e  t ime ,  the O.J. S i m p s o n  case and o the r  recent  sensa t iona l  tr ials  
have  put  law e n f o r c e m e n t  u n d e r  an in tense ly  power fu l  m i c r o s c o p e ,  e x a m i n -  
ing o u r  m o s t  bas i c  p r o c e d u r e s  fo r  col lect ing,  p rocess ing ,  and car ing  for  evi-  
dence .  A l t h o u g h  such  sc ru t iny  is n e v e r  comfor t ab le ,  it is appropr i a t e  and 
w e l c o m e ,  fo r  the  u l t ima te  test  o f  w h a t  we do in po l i c ing  is in the cou r t room.  
I n c r ea sed  s c r u t i n y  has c h a l l e n g e d  po l ice  depa r tmen t s  to b e c o m e  m o r e  
k n o w l e d g e a b l e  abou t  D N A  t e c h n o l o g y  and m o r e  p ro fess iona l  in e v i d e n c e  
co l l ec t i on  and  p rocess ing .  H o w  we  respond  to this  cha l l enge  will  be crucia l  
to o u r  s u c c e s s  and  to the cause  o f  jus t i ce  in an e v e n  h i g h e r  tech  future.  

Typ ica l ly ,  w h e n  faced  with c h a l l e n g e s  o f  this m a g n i t u d e ,  l aw e n f o r c e m e n t ' s  
f irst  r e ac t i on  is to concen t ra t e  on  the specia l is ts  wi th in  ou r  p r o f e s s i o n - - i n  
this case,  the  e v i d e n c e  t echn ic i ans  and  cr ime l abo ra to ry  ana lys ts .  T h e s e  
peop le  are  c e r t a i n l y  cri t ical  to the  ef fec t ive  p roces s ing  o f  ev idence ,  espe-  
c ia l ly  in the  cu r r en t  e n v i r o n m e n t  o f  sc ru t iny  and t echno log i ca l  sophis t i ca -  
tion. B u t  it is a m i s t a k e  for  law e n f o r c e m e n t  to focus  so le ly  on  these  
specia l i s t s .  E x t e n s i v e  and u p - t o - d a t e  t ra in ing and p rocedu re s  need  to be pro-  
v ided  to all o f  ou r  pol ice  off icers .  

As the f i rs t  r e sponde r s  to m o s t  c r i m e  scenes,  patrol  of f icers  in pa r t i cu la r  
m u s t  be  a w a r e  o f  the potent ia l  oppor tun i t i e s  and pi t fa l ls  pos e d  by  D N A  
t ech n o l o g y ,  j u s t  as they  m u s t  be  e x t r e m e l y  sens i t ive  to the full  range  o f  evi-  
den t i a ry  ma t t e r s  i n v o l v e d  in p ro t ec t i ng  and p roces s ing  c r ime  scenes .  Up  and  
d o w n  the  cha in  o f  c o m m a n d  as wel l ,  pol ice  pe r sonne l  m u s t  b e c o m e  m o r e  
k n o w l e d g e a b l e  abou t  D N A  t e c h n o l o g y  and m o r e  aware  of, and  r e s p o n s i v e  
to, its i m p l i c a t i o n s  for  c r i m e - s c e n e  and ev idence  p rocess ing .  In the pos t -  
O.J. S i m p s o n  era,  the hand l ing  o f  ev idence  unti l  it r eaches  the c r ime  labora-  
to ry  wil l  be  as i m p o r t a n t  as the  l abo ra to ry  t echno logy ,  cond i t ions ,  or  p roce-  
dures  t h e m s e l v e s .  

A l t h o u g h  the cha l l enges  posed  b y  D N A  ana lys i s  are many ,  t hey  are out-  
w e i g h e d  b y  the  e n o r m o u s  poss ib i l i t i e s  the t e c h n o l o g y  presents .  D N A  ana ly-  
sis is a p o w e r f u l  and  of ten  n e c e s s a r y  tool for  e s t ab l i sh ing  t h e  p r e s e n c e  o r  

a b s e n c e  o f  s o m e o n e  at a c r ime  scene.  Reade r s  o f  this s tudy  m u s t  r e m e m b e r  
that  this  i s sue  cuts  bo th  ways .  
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L Ik lk 

0 

In the fu ture  we  mus t  reduce the l ikel ihood of  innocent  persons being 
wrong ly  convic ted,  jus t  as we mus t  i n c r e a s e  the  chances  o f  gui l ty  part ies 
being ident i f ied  and held responsible  for  the cr imes  they commi t .  This  can 
be achieved th rough  continued re f inement  o f  D N A  technology,  coup led  
with bet ter  training and procedures  to ensure  that  ev idence  is ski l l fu l ly  gath-  
ered, s tored,  and submit ted  for  analysis.  W h e n  used proper ly  and appropri -  
ately, D N A  analysis  can permit  us to address the skept ic ism and doub t  that  
are intrinsic to our  system of  just ice.  

I~ �9 x x v i i  



Commentary by Peter Neufeld, Esq. 
and Barry C. Scheck 
Mr. Scheck Is Professor of  Law and 
D i rec to r  o f  C l i n i ca l  Educat ion 
Ben jam in  N. C a r d o z o  School  of Law 
N e w  York, N e w  York 

P o s t c o n v i c t i o n  D N A  e x o n e r a t i o n s  p r o v i d e  a r e m a r k a b l e  o p p o r t u n i t y  to re-  
e x a m i n e ,  w i t h  g r e a t e r  i n s i g h t  t h a n  e v e r  b e f o r e ,  t h e  s t r e n g t h s  a n d  w e a k -  
n e s s e s  o f  o u r  c r i m i n a l  j u s t i c e  s y s t e m  a n d  h o w  t h e y  b e a r  o n  t h e  a l l - i m p o r -  
t a n t  q u e s t i o n  o f  f a c t u a l  i n n o c e n c e .  T h e  d i m e n s i o n s  o f  t h e  f a c t u a l  i n n o c e n c e  
p r o b l e m  e x c e e d  t h e  i m p r e s s i v e  n u m b e r  o f  p o s t c o n v i c t i o n  D N A  e x o n e r a -  
t i o n s  l i s t e d  i n  t h i s  r e p o r t .  I n d e e d ,  t h e r e  is a s t r o n g  s c i e n t i f i c  b a s i s  f o r  b e -  
l i e v i n g  t h e s e  m a t t e r s  r e p r e s e n t  j u s t  t h e  t ip  o f  a v e r y  d e e p  a n d  d i s t u r b i n g  
i c e b e r g  o f  c a s e s .  P o w e r f u l  p r o o f  f o r  th i s  p r o p o s i t i o n  l i e s  w i t h  a n  e x t r a o r d i -  
n a r y  s e t  o f  d a t a  c o l l e c t e d  b y  t h e  F e d e r a l  B u r e a u  o f  I n v e s t i g a t i o n  ( F B I )  
s i n c e  i t  b e g a n  f o r e n s i c  D N A  t e s t i n g  in  1989 .  

E v e r y  y e a r  s i n c e  1 9 8 9 ,  in  a b o u t  25  p e r c e n t  o f  t h e  s e x u a l  a s s a u l t  c a s e s  r e -  
f e r r e d  to  t h e  F B I  w h e r e  r e s u l t s  c o u l d  b e  o b t a i n e d  ( p r i m a r i l y  b y  S t a t e  a n d  
l o c a l  l a w  e n f o r c e m e n t ) ,  t h e  p r i m a r y  s u s p e c t  h a s  b e e n  e x c l u d e d  b y  f o r e n s i c  
D N A  t e s t i n g .  S p e c i f i c a l l y ,  F B I  o f f i c i a l s  r e p o r t  t h a t  o u t  o f  r o u g h l y  1 0 , 0 0 0  
s e x u a l  a s s a u l t  c a s e s  s i n c e  1 9 8 9 ,  a b o u t  2 , 0 0 0  t e s t s  h a v e  b e e n  i n c o n c l u s i v e  
( u s u a l l y  i n s u f f i c i e n t  h i g h  m o l e c u l a r  w e i g h t  D N A  to d o  t e s t i n g ) ,  a b o u t  
2 , 0 0 0  t e s t s  h a v e  e x c l u d e d  t h e  p r i m a r y  s u s p e c t ,  a n d  a b o u t  6 , 0 0 0  h a v e  
" m a t c h e d "  o r  i n c l u d e d  t h e  p r i m a r y  s u s p e c t .  1 T h e  f a c t  t h a t  t h e s e  p e r c e n t -  
a g e s  h a v e  r e m a i n e d  c o n s t a n t  f o r  7 y e a r s ,  a n d  t h a t  the  N a t i o n a l  I n s t i t u t e  o f  
J u s t i c e ' s  i n f o r m a l  s u r v e y  o f  p r i v a t e  l a b o r a t o r i e s  r e v e a l s  a s t r i k i n g l y  s i m i l a r  

0 

'Although there is no sure way to determine what the results would have been on the incon- 
clusive tests if results had been obtainable, it seems a fair assumption, given the strong 
trends over a 7-year  period, that the percentages of exclusions and inclusions of the primary 
suspect would have run about the same as the cases where results were obtainable. Indeed, 
since most of the FBI 's  cases since 1989 involved RFLP tests, which require greater amounts 
of sample than PCR-based testing, it would be interesting to test this hypothesis by perform- 
ing PCR tests on some of the old inconclusive cases where primary suspects were either ac- 
quitted or convicted. 
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26-pe rcen t  e x c l u s i o n  rate, s t rong ly  sugges t s  that  pos ta r res t  and  
p o s t c o n v i c t i o n  D N A  exonera t ions  are t ied  to s o m e  strong,  u n d e r l y i n g  sys-  
temic  p r o b l e m s  tha t  genera te  e r roneous  accusa t i ons  and conv ic t ions .  

It m u s t  be s t r e s sed  tha t  the sexual  assau l t  referra ls  m a d e  to the FBI  ordi-  
nar i ly  i n v o l v e  ca ses  where  (1) iden t i ty  is at  i s sue  ( there  is no c o n s e n t  de- 
fense) ,  (2) the  n o n - D N A  ev idence  l ink ing  the suspec t  to the c r i m e  is eye-  
wi tness  iden t i f i ca t ion ,  (3) the suspec t s  have  been  ar res ted  o r  i nd i c t ed  
based  on n o n - D N A  evidence ,  and (4) the b io log ica l  e v i d e n c e  ( s pe rm)  has  
been  r e c o v e r e d  f r o m  a place  (vag ina l / r ec ta l /o ra l  swabs  or  u n d e r w e a r )  that  
m a k e s  D N A  resu l t s  on  the issue o f  i den t i t y  v i r tua l ly  d i spos i t ive .  

It is, o f  course ,  p o s s i b l e  that  s o m e  o f  the  F B I ' s  sexual  assau l t  exc lus ions  
have  i nc luded  fa l se  negat ives .  Fa l se  nega t i ve s  could  occur,  fo r  e x a m p l e ,  
beca u se  of  (1) l a b o r a t o r y  error,  (2) s i tua t ions  whe re  the v i c t im  o f  the  as- 
saul t  concea l s  the  ex i s t ence  o f  a c o n s e n s u a l  sexual  pa r tne r  w i t h i n  48 
hours  o f  the i n c i d e n t  a n d  the accused  s u s pe c t  did not  e j acu la te  ( i f  the  sus- 
pec t  e j acu la t ed ,  the  D N A  should  be iden t i f i ed  a long wi th  the  u n d i s c l o s e d  
sexual  par tner ) ;  o r  (3) mul t ip le  assa i l an t  sexua l  assaul t  cases  w h e r e  none  
o f  the a p p r e h e n d e d  suspects  e j acu la t ed  ( the F B I  counts  the  e x c l u s i o n  o f  
all mu l t i p l e  s u s p e c t s  in a case as j u s t  one  exc lus ion) .  N o n e t h e l e s s ,  e v e n  
wi th  these  cavea t s ,  it  is still p la in  tha t  fo rens i c  D N A  tes t ing  is p ro spec -  
t ive ly  e x o n e r a t i n g  a substant ia l  n u m b e r  o f  i n n o c e n t  i nd iv idua l s  w h o  
wou l d  h a v e  o t h e r w i s e  s tood trial, f r e q u e n t l y  fac ing  the d i f f icu l t  t ask  o f  
re fu t ing  m i s t a k e n  e y e w i t n e s s  iden t i f i ca t ion  by  a t ruthful  c r i m e  v ic t im who  
wou l d  t i g h t l y  d e s e r v e  j u r o r  s y m p a t h y .  

Wi thou t  D N A  tes t ing ,  the prospec ts  o f  w r o n g f u l  conv ic t i ons  in these  ex- 
c lus ion  cases  are  ev iden t .  Even  i f  one  a s s u m e s  ha l f  the  n o r m a l  c o n v i c t i o n  
rate (State  c o n v i c t i o n  rates for  f e lony  sexual  assaul t s  a v e r a g e  a b o u t  62 
percent ) ,  one  w o u l d  expec t  that  h u n d r e d s  o f  peop le  who  h a v e  b e e n  exon-  
e ra ted  b y  F B I  D N A  tes t ing  in sexual  a ssau l t  cases  ove r  the  las t  7 yea r s  
w o u l d  h a v e  o t h e r w i s e  been conv ic ted .  

T h e  Ins t i tu te  f o r  L a w  and Just ice  repor t  does  no t  pu rpor t  to be  m o r e  than  
a qu ick  su rvey ,  b a s e d  p r imar i ly  on  press  c l ipp ings  and s u m m a r y  inter-  
v iews ,  o f  p o s t c o n v i c t i o n  D N A  e x o n e r a t i o n  cases ,  and it does  no t  under -  
take  an y  s y s t e m a t i c  ana lys i s  of  them.  S ince  w e  have  been,  t h r o u g h  the 
I n n o c e n c e  P r o j e c t  at Cardozo  L a w  Schoo l ,  e i the r  a t t o m e y s  o f  r eco rd  or  
ass i s t ing  c o u n s e l  in the  vas t  m a j o r i t y  o f  these  cases ,  we  h a v e  a t t e m p t e d  to 
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i n v e s t i g a t e ,  w i t h  c a r e  a n d  in  d e t a i l ,  s o m e  o f  t h e  f a c t o r s  t h a t  h a v e  l e d  to t h e  
c o n v i c t i o n  o f  t h e  i n n o c e n t .  2 

I n t e r e s t i n g l y ,  in  m a n y  r e s p e c t s  t h e  r e a s o n s  f o r  t h e  c o n v i c t i o n  o f  t h e  i n n o c e n t  
in t h e  D N A  c a s e s  d o  n o t  s e e m  s t r i k i n g l y  d i f f e r e n t  t h a n  t h o s e  c i t e d  b y  Y a l e  
P r o f e s s o r  E d w i n  B o r c h a r d  in  h i s  s e m i n a l  w o r k ,  Convicting the Innocent  
( G a r d e n  C i t y  P u b . ,  1 9 3 2 ) ,  w h i c h  r e v i e w e d  65 c a s e s ,  a n d  m o r e  r e c e n t l y  b y  
H u g o  B e d a u  a n d  M i c h a e l  R a d e l e t  in  In Spite o f l n n o c e n c e  ( N o r t h e a s t e r n  
U n i v e r s i t y  P r e s s ,  1 9 9 2 ) ,  w h i c h  r e v i e w e d  4 1 6  e r r o n e o u s  c o n v i c t i o n s  in  d e a t h  
c a s e s  f r o m  1 9 0 0  to  1991 .  M i s t a k e n  e y e w i t n e s s  i d e n t i f i c a t i o n ,  c o e r c e d  c o n -  
f e s s i o n s ,  u n r e l i a b l e  f o r e n s i c  l a b o r a t o r y  w o r k ,  l a w  e n f o r c e m e n t  m i s c o n d u c t ,  
a n d  i n e f f e c t i v e  r e p r e s e n t a t i o n  o f  c o u n s e l ,  s i n g l y  a n d  o f t e n  in  c o m b i n a t i o n ,  
r e m a i n  t h e  l e a d i n g  c a u s e s  o f  w r o n g f u l  c o n v i c t i o n s .  

T h e r e  a r e ,  h o w e v e r ,  h i s t o r i c a l l y  u n i q u e  a s p e c t s  to  t h e  D N A  e x o n e r a t i o n  
c a s e s .  M o s t  s i g n i f i c a n t l y ,  b o t h  t h e  p o s t c o n v i c t i o n  c a s e s  d e s c r i b e d  in  t h i s  re -  
p o r t  a n d  t h e  p r o s p e c t i v e  s e x u a l  a s s a u l t  e x c l u s i o n s  p r o d u c e d  b y  t h e  F B I  a n d  
o t h e r  l a b o r a t o r i e s  c r e a t e  a n  o p p o r t u n i t y  f o r  g r o u n d b r e a l d ' n g  c r i m i n a l  j u s t i c e  
r e s e a r c h .  

T a k e ,  f o r  i n s t a n c e ,  j u s t  t h e  F B I ' s  s e x u a l  a s s a u l t  c a s e s .  O n e  c a n  c o n f i r m  
a m o n g  t h e s e  c a s e s ,  w i t h  g r e a t e r  s c i e n t i f i c  a s s u r a n c e  t h a n  is  o r d i n a r i l y  p r o -  
v i d e d  b y  a t r i a l  v e r d i c t ,  w h i c h  s u s p e c t s  c h a r g e d  w e r e  t r u l y  i n n o c e n t  a n d  
w h i c h  s u s p e c t s  w e r e  t r u l y  g u i l t y .  W e  b e l i e v e  i t  c r u c i a l  to  i d e n t i f y ,  p r i o r  to  
a n y  D N A  t e s t i n g ,  p r e c i s e l y  w h a t  f a c t o r s  in  t h e  i n v e s t i g a t o r y  a n d  c h a r g i n g  
p r o c e s s  p r o d u c e d  i n c o r r e c t  r e s u l t s  in  s o m e  o f  t h e s e  c a s e s  a n d  c o r r e c t  r e s u l t s  
in  o t h e r s .  A r e  t h e r e  s y s t e m i c  w e a k n e s s e s  t h a t  c a n  b e  i d e n t i f i e d  in  e y e w i t -  
n e s s  i d e n t i f i c a t i o n  p r o c e d u r e s ,  c r i m e  s c e n e  i n v e s t i g a t i o n s ,  n o n - D N A  l a b o r a -  

2While we would be the last to discount the possibility of laboratory error in any DNA test- 
ing case, be it an exclusion or an inclusion, great pains have been taken in the postconviction 
DNA exoneration cases to minimize this factor. First, it must be stressed that these cases, 
even if  involving a homicide, have invariably involved analysis of  sperm from swabs (vagi- 
nal, oral, or anal) or from clothes worn by the victim. Thus, the chance of inadvertently 
cross-contaminating the samples with someone else's sperm is remote. Secondly, sexual as- 
sault evidence provides an intrinsic redundancy, or internal control, in that the D N A  profile 
from epithelial ceils found in samples can be cross-checked against the known DNA profile 
of the victim. Finally, before convicted prisoners have been released, either through 
postconviction court orders or clemency grants from governors, the prosecution has insisted 
upon independent testing of samples by their own experts and elimination samples from 
other possible sperm donors (husbands or boyfriends) even if it was the prosecution's posi- 
tion at trial that the sperm came from the perpetrator. 
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t o ry  tes t s  (hair ,  f iber ,  etc.) ,  po l i ce  i n t e r r o g a t i o n  t e c h n i q u e s ,  o r  o t h e r  i n v e s t i -  
g a t o r y  m e t h o d s  u s e d  b y  po l ice  and  p r o s e c u t o r s  tha t  a re  c o n d u c i v e  to fa l se  
o r  t rue a r r e s t s  a n d  convic t ions ' ?  P e r h a p s  t h e r e  ha s  n e v e r  b e e n  a r i c h e r  o r  
m o r e  e x c i t i n g  se t  o f  cases  for  c r i m i n a l  j u s t i c e  r e s e a r c h e r s  to e x p l o r e  in 
t e rms  o f  s h e d d i n g  l igh t  on h o w  law e n f o r c e m e n t  m e t h o d s  i m p a c t  t he  c ruc ia l  
p r o b l e m  o f  f a c t u a l  i n n o c e n c e .  

F ina l ly ,  n o t w i t h s t a n d i n g  the r e s e a r c h  o p p o r t u n i t i e s  p r e s e n t e d  b y  t he  
p o s t a r r e s t  a n d  p o s t c o n v i c t i o n  D N A  e x o n e r a t i o n  ca s e s  as to h o w  w r o n g f u l  
a c c u s a t i o n s  a n d  c o n v i c t i o n s  occur ,  the  m o s t  s i g n i f i c a n t  i m p l i c a t i o n  o f  t h e s e  
cases  is a l r e a d y  a p p a r e n t - - t h e  e x t e n t  o f  f a c t u a l l y  i n c o r r e c t  c o n v i c t i o n s  in 
o u r  s y s t e m  m u s t  be  m u c h  g r e a t e r  t h a n  a n y o n e  w a n t s  to b e l i e v e .  P o s t a r r e s t  
and  p o s t c o n v i c t i o n  D N A  e x o n e r a t i o n s  h a v e  i n v a r i a b l y  i n v o l v e d  a n a l y s i s  o f  
sexual  a s s a u l t  e v i d e n c e  ( spe rm) ,  e v e n  i f  a m u r d e r  cha rge  w a s  i n v o l v e d ,  t ha t  
p r o v e d  the  e x i s t e n c e  o f  m i s t a k e n  e y e w i t n e s s  i d e n t i f i c a t i o n .  S i n c e  t h e r e  d o e s  
no t  s e e m  to be  a n y t h i n g  i n h e r e n t  in s e x u a l  a s s a u l t  c a s e s  tha t  w o u l d  m a k e  
e y e w i t n e s s e s  m o r e  p r o n e  to m i s t a k e s  t h a n  in r o b b e r i e s  o r  o t h e r  s e r i o u s  
c r i m e s  w h e r e  t h e  c ruc ia l  p r o o f  is e y e w i t n e s s  i d e n t i f i c a t i o n ,  i t  n a t u r a l l y  fo l -  
l ows  tha t  t he  ra te  o f  m i s t a k e n  i d e n t i f i c a t i o n s  a n d  c o n v i c t i o n s  is s i m i l a r  to 
D N A  e x o n e r a t i o n  cases .  

T h e  r e c e n t l y  p a s s e d  a n t i - t e r r o r i s m  bil l  c o n t a i n s  a s w e e p i n g  a n d  u n p r e c -  
e d e n t e d  c u r t a i l m e n t  o f  the  r ight  to o b t a i n  p o s t c o n v i c t i o n  h a b e a s  c o r p u s  re-  
l i e f  in t he  F e d e r a l  cour t s :  S t r ic t  t ime  l i m i t s  (1 y e a r  in n o n d e a t h  c a s e s ,  3 
m o n t h s  in d e a t h  c a s e s )  have  b e e n  se t  f o r  f i l i n g  the  wri t ;  S t a t e  c o u r t  f ac tua l  
f i n d i n g s  a re  " p r e s u m e d  to be  c o r r e c t " ;  S t a t e  c o u r t  m i s i n t e r p r e t a t i o n s  o f  t he  
U n i t e d  S t a t e s  C o n s t i t u t i o n  are  n o t  a b a s i s  fo r  r e l i e f  u n l e s s  t h o s e  m i s i n t e r p r e -  
ta t ions  a re  " u n r e a s o n a b l e " ;  and  all p e t i t i o n e r s  m u s t  show,  p r i o r  to o b t a i n i n g  
a h e a r i n g ,  f a c t s  s u f f i c i e n t  to e s t a b l i s h  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  
bu t  for  t h e  c o n s t i t u t i o n a l  error,  no  r e a s o n a b l e  f a c t f i n d e r  w o u l d  h a v e  f o u n d  
the  p e t i t i o n e r  gu i l ty .  In short ,  j u s t  as D N A  te s t i ng ,  the  m o s t  i m p o r t a n t  t e c h -  
n o l o g i c a l  b r e a k t h r o u g h  o f  t w e n t i e t h  c e n t u r y  f o r e n s i c  s c i ence ,  d e m o n s t r a t e s  
tha t  the  p r o b l e m  o f  w r o n g f u l  c o n v i c t i o n s  in A m e r i c a  is s y s t e m i c  a n d  ser i -  
ous ,  C o n g r e s s  a n d  the  P re s iden t ,  in  o u r  v i ew ,  h a v e  e v i s c e r a t e d  t h e  " g r e a t  
wr i t "  t h a t  f o r  t w o  c e n t u r i e s  p r o v i d e d  r e l i e f  to t h o s e  w h o  w e r e  u n j u s t l y  c o n -  
v ic ted .  H o p e f u l l y ,  b e f o r e  this  c e n t u r y  c l o s e s ,  as  the  r a m i f i c a t i o n s  o f  the  
D N A  e x o n e r a t i o n  c a s e s  b e c o m e  b e t t e r  u n d e r s t o o d ,  this  t r i u m p h  o f  po l i t i c a l  
e x p e d i e n c y  o v e r  A m e r i c a ' s  t r ad i t i ona l  c o n c e r n s  for  l i be r ty  a n d  j u s t i c e  wi l l  
be  r e d r e s s e d .  
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O 
ne  w a y  to v i ew  sc ience  is that  it is a sea rch  for  t r u t h )  Fo rens i c  sci- 
e n c e  is no  except ion .  As  At to rney  Ge ne ra l  Jane t  R e n o  emphas i zed ,  
" 'The u se  o f  fo rens ic  sc i ence  as a tool  in the  s ea rch  fo r  t ru th  a l lows 

jus t i ce  to be  d o n e  not  on ly  by  apprehend ing  the gu i l ty  bu t  also by  f reeing 
the innocen t .  ''2 

This  r epo r t  d e s c r i b e s  a s tudy  tha t  focused  on the f ree ing  o f  the  i n n o c e n t - -  
pe r sons  in i t i a l ly  conv i c t ed  and  impr i soned  bu t  la ter  r e l eased  t h r o u g h  
p o s t c o n v i c t i o n  fo rens i c  use  o f  D N A  technology.  

Purpose and Scope of the Study 
Th e  p r inc ipa l  p u r p o s e  of  the s tudy,  ini t iated in June  1995, was  to iden t i fy  
and r e v i e w  cases  in wh ich  c o n v i c t e d  persons  we re  r e l ea sed  f rom pr i son  as a 
resul t  o f  pos t t r i a l  D N A  tes t ing  o f  evidence .  As  o f  ea r ly  1996,  researchers  
had f o u n d  28 such  cases:  D N A  test  results  ob t a ined  s u b s e q u e n t  to trial 
p r o v e d  that ,  on  the  basis  o f  D N A  evidence ,  the c o n v i c t e d  pe r s ons  could  not  
have  c o m m i t t e d  the  c r imes  fo r  w h i c h  they  were  inca rce ra ted .  

T h e  s t u d y  also i n v o l v e d  a s u r v e y  o f  40  labora to r ies  tha t  c o n d u c t  D N A  test- 
ing. 

Th i s  r epo r t  does  no t  p robe  the  s t rengths  or w e a k n e s s e s  o f  fo rens i c  D N A  
t e c h n o l o g y  w h e n  app l ied  to c r imina l  cases.  3 T h e  d i s c u s s i o n  o f  D N A  instead 
is l imi t ed  to its use  in excu lpa t i ng  convic ted  d e f e n d a n t s  s e rv ing  p r i son  sen- 
tences .  

The  au tho r s  do  no t  c la im to be sc ient i f ic  exper ts  in D N A  t ec hno logy .  This  
repor t  c i tes  r e f e r e n c e  mate r i a l s  tha t  p robe  t echno log i ca l  de ta i l s  m o r e  deep ly  
than o c c u r s  on  these  pages .  

The  b a l a n c e  o f  this  chap te r  ou t l ines  the s t udy ' s  d e s i g n  and  p r o v i d e s  basic  
b a c k g r o u n d  i n f o r m a t i o n  on fo rens i c  D N A  i den t i f i ca t ion  tes t ing .  Chap te r s  II 
and III,  r e spec t ive ly ,  p resen t  the  s tudy ' s  f indings  and  the i r  po l i cy  impl ica -  
t ions.  T h e  f inal  c h a p t e r  cons i s t s  o f  br ie f  prof i les  o f  the  28 e x c u l p a t o r y  cases .  
A g l o s s a r y  de f ines  D N A - r e l a t e d  terms,  and the a p p e n d i x  repor t s  D N A  test 
resul ts  fo r  s o m e  o f  the e x c u l p a t e d  persons  p rof i l ed  in th is  report .  
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Study Design 

To iden t i fy  cases  tha t  me t  s tudy criteria-----defendant conv ic t ion ,  impr i son-  
ment ,  and  s u b s e q u e n t  exonera t ion  and re lease  resu l t ing  f rom post t r ia l  excul -  
pa to ry  D N A  t e s t s - - r e s e a r c h e r s  e x a m i n e d  legal  and  n e w s p a p e r  da t a  bases  
and i n t e r v i e w e d  a va r i e t y  of  legal and D N A  exper t s .  O n c e  in i t i a l ly  identi-  
f ied as l ike ly  c a n d i d a t e s  for  the study, cases  we re  ver i f ied  and as sessed  
t h ro u g h  i n t e r v i e w s  wi th  the invo lved  de fense  counse l ,  p rosecu to r s ,  and fo- 
rensic  l a b o r a t o r y  staff; t h rough  rev iews  o f  cou r t  op in ions ;  a n d ,  in s o m e  in- 
s tances ,  t h r o u g h  e x a m i n a t i o n s  o f  case files. 

For  e x a m p l e ,  ini t ia l  ident i f ica t ion  of  the G len  Wooda l l  case r e su l t ed  f rom an 
a u t o m a t e d  s e a r c h  o f  n e w s p a p e r  data  bases,  w h i c h  iden t i f i ed  ar t ic les  about  
the case  in seve ra l  West  Virginia  newspape r s ,  the  Phi ladelphia  Inquirer,  and 
the C leve land  Pla in  Dealer.  A n  opin ion  by  the Wes t  Vi rg in ia  S u p r e m e  
Cour t  o f  A p p e a l s  in the appeal  o f  Wooda l l ' s  c o n v i c t i o n  (State v. Woodall ,  
385 S .E .2d  253 ,  W. Va. 1989) con ta ined  the n a m e  of  W o o d a l l ' s  de fense  at- 
torney,  w h o  w a s  ca l l ed  and in te rv iewed  at  l eng th  and who  p r o v i d e d  mater i -  
a ls  re la ted  to the  c r imina l  case. 

T h o s e  m a t e r i a l s  de sc r i bed  i m p r o p e r  act iv i t ies  b y  F red  Zain, once  a serolo-  
gist  fo r  the  Wes t  Vi rg in ia  State Police.  A p h o n e  c o n v e r s a t i o n  w i th  the West  
Virg in ia  a s s i s t an t  a t to rney  genera l  hand l ing  the  Za in  m i s c o n d u c t  cases  re- 
su l ted  in the r ece ip t  o f  publ ic  case d o c u m e n t s  con ta in ing  e x t e n s i v e  detai ls  
on Z a i n ' s  ac t iv i t i e s  re la ted to the Woodal l  i nves t i ga t i on  and p rosecu t ion .  

A r e v i e w  o f  t r ansc r ip t s  f rom the c r iminal  and,  later, civil  cases  y i e lded  the 
n a m e  o f  the  l a b o r a t o r y  that  conduc ted  the D N A  tes t ing  that  e x c u l p a t e d  
Woodal l .  A l e n g t h y  in te rv iew was  c o n d u c t e d  w i t h  the l a b o r a t o r y ' s  fo rens i c  
sc ien t i s t  w h o  p e r f o r m e d  the D N A  tests on  the Wooda l l  ev idence .  H e  pro- 
v ided  d o c u m e n t a t i o n  re la ted to his e x a m i n a t i o n s  in the  case.  

Cases  re la ted  to a special  West  Virginia  S u p r e m e  Cour t  o f  A p p e a l s  invest i -  
ga t ion  into g o v e r n m e n t  m i s c o n d u c t  s u r r o u n d i n g  W o o d a l l ' s  case  (438 S . E . 2 d  
501,  W. Va. 1993; 445  S.E.2d 165, W. Va. 1994) a lso were  r e v i ewe d .  

R e s e a r c h e r s  c o l l e c t e d  in fo rma t ion  for  the s u r v e y  o f  D N A - t e s t i n g  labora to-  
ries t h r o u g h  t e l e p h o n e  in terviews.  An  e x p e r i e n c e d  c r ime  l a b o r a t o r y  d i rec tor  
ass i s ted  the Ins t i t u t e  for  L a w  and Just ice  in c o n d u c t i n g  the survey.  

Th i s  s tudy,  c o n d u c t e d  in a shor t  t ime per iod  w i t h  l imi ted  fund ing ,  ref lects  a 
m o d e s t  level  o f  ana ly s i s  and focuses  on  a r e l a t i v e l y  smal l  n u m b e r  o f  cases.  
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O n e  c a n  s ta te  w i t h  c o n f i d e n c e ,  h o w e v e r ,  that  as o f  the  s t u d y ' s  c o m p l e t i o n ,  
the 28 c a s e s  i d e n t i f i e d  r e p r e s e n t  m o s t  o f  the s i t u a t i o n s  in  the  c o u n t r y  w h e r e  
c o n v i c t e d  f e l o n s  h a d  b e e n  r e l e a s e d  f r o m  p r i s o n  on  the  b a s i s  o f  p o s t c o n -  
v i c t i o n  D N A  tes t ing .  4 

Background on Forensic Use of D N A  Identi f icat ion Testing 

P e r h a p s  the  m o s t  s i g n i f i c a n t  a d v a n c e  in  c r i m i n a l  i n v e s t i g a t i o n  s i n c e  the ad- 
ven t  o f  f i n g e r p r i n t  i d e n t i f i c a t i o n  is the  use  o f  D N A  t e c h n o l o g y  to h e l p  con-  
v ic t  c r i m i n a l s  or  e l i m i n a t e  p e r s o n s  as suspec t s .  D N A  a n a l y s e s  on  sa l iva ,  
sk in  t i s sue ,  b l o o d ,  ha i r ,  a n d  s e m e n  can  n o w  be  r e l i a b l y  u s e d  to l i n k  c r i m i -  
na l s  to c r i m e s .  I n c r e a s i n g l y  a c c e p t e d  d u r i n g  the pa s t  10 y e a r s ,  D N A  tech-  
n o l o g y  is n o w  w i d e l y  u s e d  b y  po l i c e ,  p ro secu to r s ,  d e f e n s e  c o u n s e l ,  and  
cour t s  in  the  U n i t e d  S ta tes .  

A n  a u t h o r i t a t i v e  s t u d y  on  the  f o r e n s i c  uses  o f  D N A ,  c o n d u c t e d  b y  the  Na-  
t i ona l  R e s e a r c h  C o u n c i l  o f  the  N a t i o n a l  A c a d e m y  o f  S c i e n c e s ,  h a s  no t ed  
that:  

. . . the rel iabi l i ty  o f  DNA evidence  will  permit  it to exonerate  some people 
who would have been wrongful ly  accused or convicted without  it. 
Therefore,  D N A  ident i f icat ion is not only a way of securing convict ions;  it 
is also a way of  exc luding  suspects who might  otherwise  be falsely 
charged with ~md convicted of serious crimes. 5 

F o r e n s i c  use  o f  D N A  t e c h n o l o g y  in  c r i m i n a l  ca ses  b e g a n  in  1986  w h e n  po- 
l ice  a s k e d  Dr. A l e c  J. J e f f r e y s  ( w h o  c o i n e d  the  t e r m  " D N A  f i n g e r p r i n t s  ''6) o f  
L e i c e s t e r  U n i v e r s i t y  ( E n g l a n d )  to v e r i f y  a s u s p e c t ' s  c o n f e s s i o n  tha t  he  was  
r e s p o n s i b l e  fo r  two  r a p e - m u r d e r s  in  the  E n g l i s h  M i d l a n d s .  7 Tes t s  p r o v e d  
that  the  s u s p e c t  h a d  no t  c o m m i t t e d  the  c r imes .  P o l i c e  t h e n  b e g a n  o b t a i n i n g  
b l o o d  s a m p l e s  f r o m  seve ra l  t h o u s a n d  m a l e  i n h a b i t a n t s  in  the  a r e a  to i d e n t i f y  
a n e w  suspec t .  8 In  a 1987 c a s e  i n  E n g l a n d ,  R o b e r t  M e l i a s  b e c a m e  the f i r s t  
p e r s o n  c o n v i c t e d  o f  a c r i m e  ( r ape )  o n  the  b a s i s  o f  D N A  e v i d e n c e .  9 

In one  o f  the  f i r s t  u s e s  o f  D N A  in  a c r i m i n a l  case  in  the  U n i t e d  S ta tes ,  in  
N o v e m b e r  1987,  the  C i r c u i t  C o u r t  in  O r a n g e  Coun ty ,  F l o r i d a ,  c o n v i c t e d  
T o m m y  L e e  A n d r e w s  o f  rape  a f t e r  D N A  tests  m a t c h e d  h i s  D N A  f r o m  a 
b l o o d  s a m p l e  w i t h  tha t  o f  s e m e n  t races  f o u n d  in  a r ape  v i c t i m .  1~ 

T w o  o t h e r  i m p o r t a n t  e a r l y  c a s e s  i n v o l v i n g  D N A  t e s t i ng  are  S t a t e  v. 

Woodal111 a n d  S p e n c e r  v. C o m m o n w e a l t h .  z2 In W o o d a l l ,  the  W e s t  V i r g i n i a  
S u p r e m e  C o u r t  w a s  the  f i rs t  S t a t e  h i g h  cour t  to ru le  o n  the  a d m i s s i b i l i t y  o f  
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D N A  e v i d e n c e .  T h e  court  accepted  D N A  tes t ing  by  the d e f e n d a n t ,  but  in- 
c o n c l u s i v e  resu l t s  fai led to excu lpa te  Wooda l l .  T h e  cour t  u p h e l d  the 
d e f e n d a n t ' s  c o n v i c t i o n  for rape, k i d n a p i n g ,  and  r o b b e r y  o f  two w o m e n .  
S u b s e q u e n t  D N A  test ing de te rmined  tha t  Wooda l l  was  i nnocen t ,  and  he was  
re leased  f r o m  p r i son  (see the case p rof i l e  in c h a p t e r  IV f o r  m o r e  deta i ls) .  

The  m u l t i p l e  m u r d e r  trials in Vi rg in ia  o f  T i m o t h y  Wi l son  S p e n c e r  were  the  
f i rs t  cases  in the  Un i t ed  States where  the a d m i s s i o n  o f  D N A  e v i d e n c e  led to 
gui l ty  v e r d i c t s  resu l t ing  in a death  pena l ty .  T h e  Vi rg in ia  S u p r e m e  C o u r t  up-  
he ld  the m u r d e r  and rape conv ic t ions  o f  Spencer ,  who  had  b e e n  c o n v i c t e d  
on the bas i s  o f  D N A  test ing that m a t c h e d  his D N A  wi th  tha t  o f  s e m e n  f o u n d  
in severa l  v i c t i m s .  In Spencer ,  the d e f e n d a n t ' s  a t t ack  u p o n  the i n t r o d u c t i o n  
o f  D N A  e v i d e n c e  was  l imited to the c o n t e n t i o n  that  its n o v e l t y  shou ld  l ead  
the cou r t  to " h o l d  of f  until  another  d a y  any  dec i s i on  ..."13 T h e r e  w a s  no tes-  
t i m o n y  f r o m  e x p e r t  wi tnesses  that  c h a l l e n g e d  the  genera l  a c c e p t a n c e  o f  
D N A  tes t ing  a m o n g  the scient i f ic  c o m m u n i t y .  14 

T h e  f i rs t  c a s e  tha t  se r ious ly  cha l l enged  a D N A  pro f i l e ' s  a d m i s s i b i l i t y  w a s  
People  v. Cas tro;  15 the N e w  York S u p r e m e  Cour t ,  in  a 1 2 - w e e k  pret r ia l  
h e a r i n g ,  e x h a u s t i v e l y  e x a m i n e d  n u m e r o u s  i s sues  re la t ing  to the  admis s ib i l -  
i ty o f  D N A  ev idence .  Jose Castro w a s  accused  o f  m u r d e r i n g  his n e i g h b o r  
and her  2 - y e a r - o l d  daughter .  A b l o o d s t a i n  on C a s t r o ' s  w a t c h  w a s  a n a l y z e d  
for  a m a t c h  to the  vict im.  The  court  h e l d  the fo l l owing :  

D N A  iden t i f i ca t ion  theory  and p rac t i ce  are g e n e r a l l y  accep t ed  a m o n g  

the sc i en t i f i c  communi ty .  

D N A  f o r e n s i c  ident i f ica t ion  t e c h n i q u e s  are  g e n e r a l l y  accep ted  by  the  

sc ien t i f i c  c o m m u n i t y .  

Pre t r ia l  h e a r i n g s  are required to d e t e r m i n e  w h e t h e r  the  t es t ing  
l a b o r a t o r y ' s  m e t h o d o l o g y  was s u b s t a n t i a l l y  in acco rd  wi th  sc ien t i f i c  
s t a n d a r d s  and  p roduced  rel iable  resul ts  fo r  j u r y  cons ide ra t i on .  

T h e  Cas t ro  ru l ing  suppor ts  the p r o p o s i t i o n  tha t  D N A  i d e n t i f i c a t i o n  e v i d e n c e  
o f  exc lus ion  is m o r e  p r e s u m p t i v e l y  a d m i s s i b l e  than  D N A  iden t i f i ca t i on  ev i -  
dence  o f  i nc lus ion .  In Castro,  the c o u r t  ru led  tha t  D N A  tests  cou ld  be u s e d  
to s h o w  tha t  b l o o d  on Cas t ro ' s  w a t c h  w a s  not  his, but  tes ts  cou ld  not  be  
used to s h o w  tha t  the b lood  was  tha t  o f  his  v ic t ims .  

In Castro ,  the  cou r t  also r e c o m m e n d e d  e x t e n s i v e  d i s c o v e r y  r e q u i r e m e n t s  
fo r  fu ture  p r o c e e d i n g s ,  inc luding  cop ie s  o f  all l a b o r a t o r y  resul ts  and repor t s ;  
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e x p l a n a t i o n  o f  s t a t i s t i ca l  p r o b a b i l i t y  c a l cu l a t i ons ;  e x p l a n a t i o n s  fo r  a n y  ob-  
s e r v e d  d e f e c t s  o r  l a b o r a t o r y  e r ro r s ,  i n c l u d i n g  o b s e r v e d  c o n t a m i n a n t s ;  and  
cha in  o f  c u s t o d y  o f  d o c u m e n t s .  T h e s e  r e c o m m e n d a t i o n s  s o o n  w e r e  ex-  
p a n d e d  u p o n  b y  t h e  M i n n e s o t a  S u p r e m e  C o u r t ,  in S c h w a r t z  v .  S t a t e ,  16 

w h i c h  n o t e d ,  " . . . i d e a l l y ,  a d e f e n d a n t  s h o u l d  be  p r o v i d e d  w i t h  the ac tua l  
D N A  s a m p l e ( s )  in o r d e r  to r e p r o d u c e  the resu l t s .  As  a p r a c t i c a l  ma t te r ,  this  
m a y  n o t  be  p o s s i b l e  b e c a u s e  f o r e n s i c  s a m p l e s  are o f t e n  so s m a l l  tha t  the  en-  
t i re  s a m p l e  is u s e d  in t es t ing .  C o n s e q u e n t l y ,  a c c e s s  to the  da ta ,  m e t h o d o l -  
ogy,  a n d  ac tua l  r e s u l t s  is c r u c i a l . . . f o r  an i n d e p e n d e n t  e x p e r t  r ev iew.  ' ' 7  

In S c h w a r t z ,  t h e  S u p r e m e  C o u r t  o f  M i n n e s o t a  r e f u s e d  to a d m i t  the  D N A  
e v i d e n c e  a n a l y z e d  b y  a p r i v a t e  f o r e n s i c  l a b o r a t o r y ;  t he  c o u r t  n o t e d  the  l abo-  
r a to ry  d id  n o t  c o m p l y  w i t h  a p p r o p r i a t e  s t a n d a r d s  and  c o n t r o l s .  In pa r t i cu la r ,  
the  c o u r t  w a s  t r o u b l e d  b y  fa i lu re  o f  the  l a b o r a t o r y  to r evea l  i ts  u n d e r l y i n g  
p o p u l a t i o n  d a t a  a n d  t e s t i n g  m e t h o d s .  S u c h  s e c r e c y  p r e c l u d e d  r e p l i c a t i o n  o f  
the  test .  

In s u m m a r y ,  c o u r t s  h a v e  s u c c e s s f u l l y  c h a l l e n g e d  i m p r o p e r  a p p l i c a t i o n  o f  
D N A  s c i e n t i f i c  t e c h n i q u e s  to p a r t i c u l a r  cases ,  e s p e c i a l l y  w h e n  u s e d  to de-  
c la re  " ' m a t c h e s "  b a s e d  on  f r e q u e n c y  e s t ima te s .  H o w e v e r ,  D N A  tes t ing  p rop -  
e r ly  a p p l i e d  is g e n e r a l l y  a c c e p t e d  as a d m i s s i b l e  u n d e r  F r y e  ~8 o r  D a u b e r t  1Q 

s t a n d a r d s .  2~ A s  s t a t e d  in the  N a t i o n a l  R e s e a r c h  C o u n c i l ' s  1996  r e p o r t  on  
D N A  e v i d e n c e ,  " 'The  s t a te  o f  the  p ro f i l ing  t e c h n o l o g y  and  the  m e t h o d s  fo r  
e s t i m a t i n g  f r e q u e n c i e s  an d  r e l a t ed  s ta t i s t ics  h a v e  p r o g r e s s e d  to the  p o i n t  
w h e r e  t he  a d m i s s i b i l i t y  o f  p r o p e r l y  c o l l e c t e d  and  a n a l y z e d  D N A  d a t a  
s h o u l d  no t  be  in  d o u b t .  ''zl At  th is  t ime ,  46  S ta t e s  a d m i t  D N A  e v i d e n c e  i n  
c r i m i n a l  p r o c e e d i n g s .  In 43  S ta tes ,  cour t s  h a v e  ru l ed  on  the  t e c h n o l o g y ,  and  
in 3 S ta tes ,  s t a t u t e s  r e q u i r e  a d m i s s i o n  (see e x h i b i t  1). 
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E x h i b i t  1. D N A  E v i d e n c e  A d m i s s i o n  in C r i m i n a l  T r i a l s  b y  S t a t e  

State DNA Admitted 

Alabama Yes 

Alaska Yes 

Arizona Yes 

Arkansas Yes 

California Yes* 

Colorado Yes 

Connecticut Yes 

Delaware Yes 

Florida Yes 

Georgia Yes 

Hawaii Yes 

Idaho Yes 

Illinois Yes* 

Indiana Yes 

Iowa Yes 

Kansas Yes 

Kentucky Yes 

Louisiana Yes 

Maine No 

Maryland Yes* 

Massachusetts Yes 

Michigan Yes 

Minnesota Yes 

Mississippi Yes 

Missouri Yes 

State DNA Admitted 

Montana Yes 

Nebraska Yes 

Nevada Statute 

New Hampshire Yes 

New Jersey Yes* 

New Mexico Yes 

New York Yes 

North Carolina Yes 

North Dakota No 

Ohio Yes 

Oklahoma Statute 

Oregon Yes 

Pennsylvania Yes 

Rhode Island No 

South Carolina Yes 

South Dakota Yes 

Tennessee Statute 

Texas Yes 

Utah No 

Vermont Yes 

Virginia Yes 

Washington Yes 

West Virginia Yes 

Wisconsin Yes 

Wyoming Yes 

* Decision by Intermediate Court of Appeals 
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F 
i nd ings  pe r t a i n ing  to cha rac te r i s t i c s  o f  the 28 D N A  e x c u l p a t o r y  cases  
i d e n t i f i e d  du r ing  the  s t u d y  are d i scussed  first.  T h e  chap te r  conc ludes  
w i th  the resul t s  o f  the t e l e p h o n e  su rvey  o f  D N A  labora tor ies .  

General Characteristics Shared by Many Study Cases 
T h e  28 cases  in  this  s tudy  w e r e  t r ied in 14 Sta tes  and the Dis t r i c t  o f , C o l u m -  
bia. T h e  S ta tes  are I l l inois  (5 cases) ,  N e w  York (4 cases) ,  V i rg in ia  (3 cases) ,  
Wes t  V i r g i n i a  (3 cases) ,  P e n n s y l v a n i a  (2 cases) ,  C a l i f o r n i a  (2 cases) ,  M a r y -  
land,  N o r t h  Ca ro l ina ,  C o n n e c t i c u t ,  Kansas ,  Ohio ,  Ind iana ,  N e w  Jersey,  and 
Texas .  M a n y  cases  share  a n u m b e r  o f  desc r ip t ive  charac te r i s t i c s ,  as no ted  
be low.  

M o s t  c a s e s  m i d -  t o  l a t e  1980s .  M o s t  cases  i n v o l v e d  c o n v i c t i o n s  tha t  oc- 
cu r r ed  in the 1980s ,  p r i m a r i l y  mid -  to late 1980s,  a pe r iod  w h e n  fo rens i c  
D N A  t e c h n o l o g y  was  no t  r e a d i l y  access ible .  T h e  ear l ies t  case  i n v o l v e d  a 
c o n v i c t i o n  in 1979,  the m o s t  recen t  in 1991. 

In e a c h  o f  the  28 cases ,  a d e f e n d a n t  was  conv ic t ed  o f  a c r ime  or  c r i m e s  and 
s e rv i ng  a s e n t e n c e  o f  inca rce ra t ion .  Whi l e  in pr ison,  e a c h  d e f e n d a n t  ob-  
ta ined ,  t h r o u g h  an a t t omey ,  case  e v i d e n c e  for  D N A  tes t ing  and c o n s e n t e d  to 
a c o m p a r i s o n  o f  the e v i d e n c e - d e r i v e d  D N A  to his  o w n  D N A  sample .  (In 
Nelson, the p r o s e c u t o r  c o n d u c t e d  the tests.)  In each  case ,  the resul ts  s h o w e d  
tha t  the re  w a s  n o t  a m a t c h ,  and  the d e f e n d a n t  was  u l t i m a t e l y  set free.  Ex -  
h ib i t  2 p r e s e n t s  an o v e r v i e w  o f  the  s t udy  cases.  

S e x u a l  a s s a u l t  t h e  m o s t  f r e q u e n t  c r i m e .  All  28 cases  i n v o l v e d  s o m e  form 
o f  s exua l  assau l t .  In six (Bloodsworth, Cruz, Hernandez, Linscott, Nelson, 
and Vasquez), assa i l an t s  also m u r d e r e d  the i r  v ic t ims .  Al l  a l l eged  assa i lan ts  
w e r e  ma le .  Al l  v i c t ims  w e r e  f ema le :  m o s t  w e r e  adul ts ,  o the rs  t e enage r s  or  
ch i ld ren .  All  b u t  one  case  i n v o l v e d  a j u r y  trial. (The  n o n j u r y  case,  Vasquez, 
i n v o l v e d  a g u i l t y  p lea  f rom a d e f e n d a n t  w h o  had m e n t a l  d i sabi l i t i es . )  O f  the 
cases  w h e r e  the  t ime  r equ i r ed  fo r  j u r y  de l ibe ra t ions  was  k n o w n ,  m o s t  had  
ve rd i c t s  r e t u r n e d  in less than  1 day, excep t  for  Kotler, w h i c h  r equ i r ed  2 
days .  

P r i s o n  t i m e  s e r v e d .  T h e  28 d e f e n d a n t s  se rved  a total  o f  197 yea r s  in p r i son  
(an a v e r a g e  o f  a l m o s t  7 yea r s  each)  before  be ing  r e l ea sed  as a resu l t  o f  
D N A  tes t ing .  T h e  longes t  t ime  se rved  was  11 years ,  the shor t e s t  9 mon ths .  
F o r  a v a r i e t y  o f  legal  reasons ,  d e f e n d a n t s  in severa l  cases  c o n t i n u e d  to re- 
m a i n  in p r i s o n  f o r  m o n t h s  a f te r  e x c u l p a t o r y  D N A  test  results .  In Green, 
D N A  tes t ing  w a s  p e r f o r m e d  a f t e r  conv i c t i on  but  p r io r  to sen tenc ing .  
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E x h i b i t  2. O v e r v i e w  o f  D N A  S t u d y  C a s e s  

Case Name/Location 

Alejandro, Gilbert 
Uvalde, TX 

Bloodsworth, Kirk 
Baltimore, MD 

Bravo, Mark Diaz 
Los Angeles Co., CA 

Brison, Dale 
Chester County, PA 

Bullock, Ronnie 
Chicago, I L 

Callace, Leonard 
White Plains, NY 

Chalmers, Terry Leon 
White Plains, NY 

Cotton, Ronald 
Burlington, NC 

Cruz, Rolando 
Chicago, IL 

Dabbs, Charles 
Westchester Co., NY 

Davis, Gerald Wayne 
Kanawha Co., WV 

Daye, Frederick Rene 
San Diego, CA 

Dotson, Gary 
Chicago, IL 

Green, Edward 
Washington, DC 

Hammond, Ricky 
Hartford, CT 

Harris, William O'Dell 
Charleston, WV 

Primary Charges 

Sexual assault 

Murder, rape 

Rape 

Rape, kidnaping 

Aggravated sexual 
assault 

Sodomy, sexual 
abuse 

Rape, sodomy 

Rape (2 counts) 

Murder, kidnaping, 
rape 

Rape 

Kidnapin g, sexual 
assault (2 counts) 

Rape (2 counts), 
kidnaping 

Rape, aggravated 
kidnaping 

Rape 

Sexual assault, 
kidnaping 

Sexual assault 

Date Convi cted 

October 1990 

March 1985 

December 1990 

June 1991 

May 1984 

March 1987 

June 1987 

January 1985 
November 1987 
(second trial) 

March 1 985 

April 1984 

May 1986 

August 1984 

July 1979 

July 1989 

March 1 990 

October 1987 

Sentence/Served 

12 yrs/4 yrs 

Death, later reduced to 
life/Almost 9 yrs 

8 yrs/3 yrs 

1 8-42 yrs/31h yrs 

60 yrs/101h yrs 

25-50 yrs/Almost 6 yrs 

12-24 yrs/8 yrs 

Life+54 yrs/101/2 yrs 

Death/11 yrs 

121/2-20 yrs/7 yrs 

14-35 yrs/8 yrs 

Life/10 yrs 

25-50 yrs/8 yrs 

Never sentenced/9 
months 

25 yrs and 3 yrs 
probation/2 yrs 

10-20 yrs/7 yrs, 
then 1 yr home 
confinement 
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Exhib i t  2. O v e r v i e w  of  D N A  Study  C a s e s  ( c o n t i n u e d )  

Case Name/Location 

Hernandez, Alejandro 
Chicago, IL 

Honaker, Edward 
Nelson County, VA 

Jones, Joe C. 
Topeka, KS 

Kotler, Kerry 
Suffolk County, NY 

Linscott, Steven 
Cook County, IL 

Nelson, Bruce 
Allegheny Co., PA 

Piszczek, Brian 
Cuyahoga Co., OH 

Scruggs, Dwayne 
Indianapolis, IN 

Shephard, David 
Union County, NJ 

Snyder, Walter (Tony) 
Alexandria, VA 

Vasquez, David 
Arlington Co., VA 

Woodall, Glen 
Huntington, WV 

Primary Charges 

Murder, kidnaping, 
rape 

Rape, sexual 
assault, sodomy 

Rape, aggravated 
kidnaping 

Rape (2 counts) 

Murder, rape 

Murder, rape 

Rape 

Rape 

Rape 

Rape, sodomy 

Murder, rape 

Sexual assault, 
kidnaping 

Date Convicted 

March 1985 

June 1985 

February 1986 

February 1982 

November 1 982 

September 1982 

June 1 991 

May 1986 

September 1 984 

June 1986 

February 1985 

July 1987 

Sentence/Served 

Death/1 1 yrs 

3 life terms+34 yrs/10 
yrs 

Life+l 0-25 yrs/6'/2 yrs 

25-50 yrs/11 yrs 

40 yrs/3 yrs in prison; 
7 yrs out on bond 

Life/9 yrs 

15-25 yrs/4+ yrs 

40 yrs/Over 71/2 yrs 

30 yrs/Almost 10 yrs 

45 yrs/Almost 7 yrs 

35 yrs/5 yrs 

2 life terms+203-335 
yrs/4 yrs, then 1 yr 
under electronic home 
confinement 

0 

M a n y  d e f e n d a n t s  a l so  q u a l i f i e d  fo r  p u b l i c  d e f e n d e r s  o r  a p p o i n t e d  c o u n s e l .  
M o s t  d e f e n d a n t s  a p p e a l e d  t h e i r  c o n v i c t i o n s  at  l eas t  once ;  m a n y  a p p e a l e d  
s eve ra l  t i m e s .  M o s t  a p p e a l s  f o c u s e d  o n  trial  e r r o r  (e .g . ,  i n e f f e c t i v e  ass i s -  
t ance  o f  c o u n s e l )  o r  n e w  e v i d e n c e .  F o r  e x a m p l e ,  in s o m e  c a s e s ,  t he  v i c t i m s  
r e c a n t e d  t he i r  d e f e n d a n t  i d e n t i f i c a t i o n  t e s t i m o n y .  

Prior pol ice  k n o w l e d g e  of  the de fendants .  Pol ice  k n e w  15 d e f e n d a n t s  
pr ior  to the i r  a r res t s ,  g e n e r a l l y  t h r o u g h  cr iminal  records .  It is no t  k n o w n  
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whether ,  in s o m e  cases ,  that  m a y  have  in f luenced  pol ice  to p l ac e  suspec t s  in 
photo  sp reads  and l ineups  shown  to v i c t ims  and o ther  e y e w i t n e s s e s .  

Evidence Presented During/After Trial: Common Attributes 

T h e  28 cases  sha red  severa l  c o m m o n  t h e m e s  in the e v i d e n c e  p r e s e n t e d  dur-  

ing and af ter  trial.  

Eyewi tnes s  ident i f icat ion.  All cases ,  excep t  for  homic ides ,  i n v o l v e d  v ic t im 
iden t i f i ca t ion  bo th  p r io r  to and at trial. M a n y  cases  also had  add i t iona l  eye-  
wi tness  iden t i f i ca t ion ,  e i ther  p lac ing  the d e f e n d a n t  wi th  the v i c t i m  or  nea r  
the  c r ime  scene  (e.g.,  in Bloodsworth,  f ive  wi tnesses  tes t i f ied  tha t  t hey  had  
seen  the d e f e n d a n t  wi th  the 9 -yea r -o ld  v ic t im on  the day  o f  the  murde r ) .  Ex-  
hibi t  3 p resen t s  an o v e r v i e w  of  the e v i d e n c e  and  D N A  tes t ing  in the  s tudy  

cases.  

M a n y  d e f e n d a n t s  p r e sen t ed  an alibi de fense ,  f r equen t ly  c o r r o b o r a t e d  by  
f a m i l y  or  f r iends .  F o r  example ,  E d w a r d  H o n a k e r ' s  alibi wa s  c o r r o b o r a t e d  
by  his brother ,  s is ter - in- law,  m o t h e r ' s  h o u s e m a t e ,  and t ra i le r  pa rk  owner .  
T h e  a l ib i s  a p p a r e n t l y  were  not  o f  suf f ic ient  w e i g h t  to the j u r i e s  to c o u n t e r  

the  s t reng th  o f  the  e y e w i t n e s s  t e s t imony .  

Use of  forensic  ev idence .  A ma jo r i t y  o f  the cases  invo lved  n o n - D N A - t e s t e d  
fo rens ic  e v i d e n c e  tha t  was  in t roduced  at trial. A l t h o u g h  not  p i n p o i n t i n g  the  
de fendan t s ,  tha t  e v i d e n c e  subs tan t i a l ly  n a r r o w e d  the f ield o f  poss ib i l i t i e s  to 
inc lude  them.  Typ ica l l y ,  those cases  i n v o l v e d  c o m p a r i s o n s  o f  n o n v i c t i m  
s p e c i m e n s  o f  b lood ,  semen ,  or  ha i r  at the  c r ime  scene to tha t  o f  the  de fen-  
dants .  T e s t i m o n y  of  p rosecu t ion  exper t s  also was  used  to e x p l a i n  the  reli-  
abi l i ty  and sc ien t i f i c  s t rength  o f  n o n - D N A  e v i d e n c e  to the ju ry .  

Alleged g o v e r n m e n t  mal feasance  or misconduct .  Eigh t  cases ,  as r epo r t ed  
by  de fense  a t t o rneys  and  ref lec ted in s o m e  j u d g e s '  op in ions ,  i n v o l v e d  al le-  
ga t ions  o f  g o v e m m e n t  misconduc t ,  i nc lud ing  per ju red  t e s t i m o n y  at  tr ial ,  
po l i ce  and  p r o s e c u t o r s  who  in t en t iona l ly  kep t  e x c u l p a t o r y  e v i d e n c e  f rom 
the  de fense ,  and  in ten t iona l ly  e r rone ous  l abo ra to ry  tests and  e x p e r t  test i -  
m o n y  a d m i t t e d  at trial  as ev idence .  F o r  e x a m p l e :  

o In Honaker,  the d e f e n d a n t ' s  a t to rney  a l leged  that  the g o v e r n m e n t  in ten-  
t iona l ly  kep t  e x c u l p a t o r y  ev idence  f rom the defense ,  i n c l u d i n g  i n f o r m a -  
t ion that  two  o f  the  g o v e r n m e n t ' s  w i tne s se s  were  sec re t ly  h y p n o t i z e d  to 
e n h a n c e  the i r  t e s t i m o n y  and that  the  p r o s e c u t i o n ' s  c r i m i n a l i s t  was  n e v e r  
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Defendant 

Alejandro, Gilbert 

Bloodsworth, Kirk 

Bravo, Mark Diaz 

Brison, Dale 

Bullock, Ronnie 

Callace, Leonard 

Chalmers, Terry Leon 

Cotton, Ronald 

Cruz, Rolando 

Dabbs, Charles 

Davis, Gerald Wayne 

Daye, Frederick Rene 

Dotson, Gary 

Green, Edward 

Exhibit 3. Overview of Selected Evidence and DNA Testing 

Selected Evidence 

DNA evidence testimony; victim ID 

Five witness IDs; self-incriminating 
statements 

Victim Ig; blood analysis; misrepresentation 

Victim ID; hair analysis; weak alibi 

Two victim IDs; police ID; proximity of 
residence 

Victim IO; blood analysis; weak alibi 

Victim Ig; weak alibi 

Victim ID; similarity of shoes and flashlight 

Alleged "dream visions" of the murder; 
inculpatory witness statements 

Victim ID; blood analysis 

Victim IO; semen analysis 

Victim ID; witness ID; blood analysis; 
misrepresentation 

Victim ID; semen analysis; hair analysis 

Victim ID; blood analysis 

DNA Testing 

Restriction Fragment Length Polymorphism (RFLP) tests of semen 
stain on victim's nightgown excluded Alejandro. 

Polymerase Chain Reaction (PCR) test of panties excluded 
Bloodsworth. 

RFLP test of blanket, sheet, and victim's panties excluded Bravo. 

RFLP test of semen-stained panties excluded Brison. 

PCR test of semen-stained panties excluded Bullock. DNA tests on 
vaginal and anal swabs were inconclusive. 

RFLP test of semen-stained jeans excluded Callace. 

PCR test of two vaginal swabs excluded Chalmers. 

PCR test of vaginal swab and underwear excluded Cotton. 

PCR test of semen-stained underwear excluded Cruz and included 
Brian Dugan. 

RFLP test of semen-stained panties excluded Dabbs. 

PCR test of the victim's underwear excluded Davis. No DNA found 
matching the victim from DNA tests done on Davis' bedsheets and 
underwear. 

PCR test of semen-stained jeans excluded Daye. 

RFLP test of panties was inconclusive. PCR test of panties excluded 
Dotson and included victim's boyfriend. 

RFLP test of the victim's clothing excluded Green. 
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Exhibit 3. Overview of Selected Evidence and DNA Testing (continued) 

Selected Evidence DNA Testing 

RFLP and blood tests excluded Hammond. 

,.,.=,t 

,,. j  

Delendant 

Hammond, Ricky 

Harris, William O'Dell 

Hernandez, Alejandro 

Honaker, Edward 

Jones, JoeC. 

Kotler, Kerry 

Linscott, Steven 

Nelson, Bruce 

Piszczek, Brian 

Scruggs, Dwayne 

Shephard, David 

Snyder, Walter (Tony) 

Vasquez, David 

Woodall, Glen 

Victim ID; victim ID of car; hair analysis; 
weak alibi 

Victim ID; semen analysis 

Self-incriminating and inculpatory 
statements; inculpatory witness statements 

Victim ID; witness ID; hair analysis; 
similarity of clothing 

Victim ID; proximity to crime scene; 
similarity of pants; 2 witness IDs 

Victim ID; non-DNA genetic analysis 

Blood analysis; hair analysis; "dream 
confession" 

Testimony of codefendant, self- 
incriminating statement 

Victim ID; weak alibi 

Victim ID; similarity of boots 

Victim ID; blood analysis; weak alibi 

Victim ID; similarity of clothing; 
blood analysis; weak alibi 

Witness ID; no alibi; confession; hair 
analysis 

Blood analysis; hair analysis; victim ID; 
similarity of clothing 

PCR test of evidence slide excluded Harris. 

PCR test of semen-stained underwear excluded Hernandez and 
included Brian Dugan. 

PCR test of vaginal swab excluded Honaker and both of victim's 
boyfriends. 

PCR test of partial vaginal swab excluded Jones. 

PCR test of panties excluded Kotler and victim's husband. 

Pretrial DNA tests were inconclusive. PCR test excluded Linscott. 

RFLP test excluded Nelson. 

PCR test of vaginal and anal swabs and nightgown excluded 
Piszczek. 

PCR test of vaginal swab and bloodstain excluded Scruggs. 

DNA test of panty liner excluded Shephard. 

PCR test of vaginal swab excluded Snyder. 

PCR test of evidence matched Timothy Spencer. Attempts to 
compare hair with blood samples were inconclusive. 

PCR and RFLP tests of vaginal swabs and clothing excluded 
Woodall. 



to ld  that  H o n a k e r  had  a v a s e c t o m y  (and cou ld  not  have  been  the source  
o f  the s p e r m  in the v ic t im) .  

In Cruz, a s u p e r v i s i n g  of f icer  in the she r i f f ' s  d e p a r t m e n t  admit ted ,  dur-  
ing the th i rd  trial,  that  he had  lied about  co r robo ra t i ng  the t e s t imony  of  
his  depu t i e s  in the ear l ie r  trials.  Th i s  t e s t i m o n y  focused  on Cruz ' s  
" 'dream v i s i o n s "  o f  the murder .  

In Kotler, the g o v e r n m e n t ' s  se ro log i s t  r epor t ed ly  l ied abou t  his qual i f i -  
ca t ions .  In add i t ion ,  K o t l e r ' s  a t to rneys  a l leged  that  the  g o v e r n m e n t  in- 
t en t i ona l l y  w i t h h e l d  e x c u l p a t o r y  e v i d e n c e  f rom the defense .  For  ex- 
ample ,  p o l i c e  repor t s  s ta ted that  the v ic t im did not  ac tua l ly  pos i t ive ly  
iden t i fy  the  d e f e n d a n t ' s  p ic ture  bu t  desc r ibed  him o n l y  as a " look  
a l ike . "  F u r t h e r m o r e ,  as r ecorded  in pol ice  repor ts ,  the v i c t i m ' s  descr ip-  
t ion o f  the  d e f e n d a n t  was  inaccura te  for  age, he ight ,  and weight .  The  
de fense  w a s  n e v e r  i n f o r m e d  about  those  reports .  

In cases  i n v o l v i n g  de fendan t s  G len  Woodal l ,  Wi l l i am O ' D e l l  Harr is ,  
and G e r a l d  W a y n e  Davis  (and  his father) ,  the pe r ju red  t e s t i m o n y  of  
F red  Zain ,  a se ro log i s t  then  wi th  the West  Vi rg in ia  State  Pol ice ,  was  in 
large  par t  r e s p o n s i b l e  for  the  wrongfu l  conv ic t i ons  that  ensued.  The  
Wes t  V i rg in i a  S u p r e m e  Cour t  o f  Appea l s ,  in a specia l  repor t  on Za in ' s  
m i s c o n d u c t  in m o r e  than 130 c r imina l  cases ,  s ta ted that  such b e h a v i o r  
i n c l u d e d  " . . . o v e r s t a t i n g  the s t reng th  of  resul ts ;  .. .  r epor t ing  inconc lu-  
s ive resul ts  as conclus ive;  . . .  repea ted ly  al ter ing labora to ry  records;  . . . .  -1 
T h e  repor t  a lso  no ted  that  Z a i n ' s  i r regula r i t i es  we re  " the  resul t  o f  sys-  
t ema t i c  p r a c t i c e  ra ther  than  an occas iona l  i n a d v e r t e n t  error ."  In addi-  
t ion,  the r epo r t  s ta ted  that  Z a i n ' s  " ' superv isors  m a y  have  ignored  or  con-  
cea led  c o m p l a i n t s  o f  his m i s c onduc t .  ''2 

In Alejandro, the d e f e n d a n t  was  also w r o n g f u l l y  c o n v i c t e d  by  exper t  
t e s t i m o n y  f r o m  Fred  Zain,  who  had  m o v e d  f rom West  Vi rg in ia  to Texas  
and  w o r k e d  for  the  B e x a r  C o u n t y  c r ime  labora tory .  In Ju ly  1994, a 
U v a l d e  C o u n t y  g rand  j u r y  ind ic ted  Zain  for  per jury ,  t a m p e r i n g  wi th  
g o v e m m e n t  records ,  and f ab r i ca t ing  ev idence .  As o f  ea r ly  1996, 
cha rges  o f  t a m p e r i n g  and o f  fabr ica t ing  ev idence  had  been  d ropped ,  
l eav ing  th ree  cha rges  for  a g g r a v a t e d  pe r ju ry  in effect ,  fo r  wh ich  Za in  
r e p o r t e d l y  seeks  d ismissa l  on  s ta tute  of  l imi ta t ions  g rounds .  

E v i d e n c e  d i s c o v e r e d  a f t e r  t r i a l .  In m o s t  o f  the cases  in this study,  D N A  
tes t  resul ts  r e p r e s e n t e d  n e w l y  d i s c o v e r e d  e v i d e n c e  ob t a ined  af ter  c om p le -  
t ion o f  the tr ials .  S ta tes  have  t ime  l imi ts  on f i l ing m o t i o n s  for  new trials on  
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the bas is  o f  n e w l y  d i scovered  ev idence .  F o r  e x a m p l e ,  in Virg in ia ,  n e w  evi -  
dence  m u s t  be p r e s e n t e d  by  mo t ion  w i t h i n  21 d a y s  a f te r  the trial.  3 Thus ,  the  
Honaker,  Snyder,  and Vasquez cases  r equ i red  a p a r d o n  f rom Vi rg in i a ' s  g o v -  
e rno r  to re lease  the  de fendan t s  f rom pr i son .  

In s o m e  o f  the  s t u d y  cases,  p rosecu to r s  w a i v e d  t ime  l imi ts  w h e n  p r e s e n t e d  
wi th  the  D N A  e x c u l p a t o r y  results.  H o w e v e r ,  p r o s e c u t o r s  also h a v e  con-  
tes ted d e f e n d a n t s "  a t t empts  to re lease  e v i d e n c e  fo r  D N A  tes t ing.  

S ta tes  a lso  d i f f e r  in the legis la t ion  and  p r o c e d u r e s  pe r t a i n ing  to p o s t c o n -  
v ic t ion  a p p o i n t m e n t  o f  counsel  and to au tho r i za t i on  to p a y  fo r  the D N A  
tes t ing.  M a n y  cases  invo lved  ind igen ts .  

D N A  t e s t i n g .  T h e  D N A  test ing phase  o f  these  cases  a lso  has c o m m o n  char -  
ac ter i s t ics .  N e a r l y  all the de fendan t s  had  the i r  tests  p e r f o r m e d  b y  p r iva te  
l abora tor ies .  T h e  tests  were  c o n d u c t e d  u s ing  b lood  f r o m  d e f e n d a n t s ,  b l o o d  
or  b l o o d - r e l a t e d  e v i d e n c e  from v ic t ims ,  and  s e m e n  s ta ins  on ar t ic les  o f  the  
v ic t ims"  c l o t h i n g  o r  on  nea rby  i t ems  (a b l a n k e t  was  tes ted  in one  case) .  In 
o v e r  h a l f  the  cases ,  the p rosecu t ion  e i t h e r  c o n d u c t e d  a D N A  tes t  to ta l ly  in-  
d e p e n d e n t  o f  tha t  o f  the defense  or  s en t  test  resul ts  o b t a i n e d  b y  the 
d e f e n d a n t ' s  l a b o r a t o r y  to a d i f ferent  o n e  to d e t e r m i n e  w h e t h e r  the  l abora-  
to ry  u s e d  by  the  d e f e n s e  in te rpre ted  tes t  resul ts  p roper ly .  

E i g h t  l a b o r a t o r i e s  used  Res t r ic t ion  F r a g m e n t  L e n g t h  P o l y m o r p h i s m  ( R F L P )  
D N A  tes t ing ,  17 c o n d u c t e d  P o l y m e r a s e  C h a i n  R e a c t i o n  ( P C R )  tes t ing,  and  
2 used  bo th  tes ts .  F o r  one  case, the t y p e  o f  D N A  test  c o n d u c t e d  is u n k n o w n .  

P r e s e r v a t i o n  o f  e v i d e n c e .  In s o m e  cases ,  e v i d e n c e  s a m p l e s  had  de te r io-  
ra ted  to the  p o i n t  w h e r e  D N A  tes t ing  cou ld  no t  be p e r f o r m e d .  In Brison, the 
l a b o r a t o r y  c o u l d  no t  test  cot ton  s w a b s  f rom the  rape k i t  but ,  ins tead ,  t e s t ed  a 
s e m e n  s ta in  f r o m  the  v ic t im ' s  u n d e r w e a r .  In Daye,  a f t e r  the  appe l l a te  cou r t  
a f f i r m e d  the d e f e n d a n t ' s  conv ic t ion  and  the S ta te  S u p r e m e  C o u r t  den ied  
ce r t i f i ca t ion ,  the  e v i d e n c e  was abou t  to be d e s t r o y e d  w h e n  D a y e ' s  a t t o r n e y  
f i led  to s tay  the  de s t ruc t i on  in o rde r  to c o n d u c t  D N A  tes t ing .  

T h e  cha in  o f  c u s t o d y  in some  o f  the cases  also d e m o n s t r a t e d  a l ack  o f  ad-  
h e r e n c e  to p r o p e r  p rocedures .  Au tho r i t i e s  on the  sub j ec t  no te  tha t  the " 'mis-  
h a n d l i n g  o f  real  e v i d e n c e  affects  the i n t e g r i t y  o f  the f a c t f i n d i n g  process .  ''4 
In Dabbs,  the d e f e n d a n t ' s  a t t o m e y s  r epo r t ed  tha t  the d e f e n s e  was  in i t ia l ly  
ad v i s ed  by  the  p r o s e c u t i o n  that  the e v i d e n c e  ( v i c t i m ' s  u n d e r w e a r  that  c o n -  
t a ined  a s e m e n  s ta in)  had  been d e s t r o y e d  (a c o n c l u s i o n  ba sed  on fa i lure  o f  
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authori t ies  to f ind the evidence  in police or cour t  cus tody) .  Eventual ly ,  the 
defense  found  the ev idence  at the county cr ime laboratory.  

Results of D N A  Laboratory Survey 
Conduc ted  in June  1995, the na t ionwide  te lephone su rvey  o f  40  public and 
private labora tor ies  that  pe r fo rmed  D N A  tests sough t  answers  to such ques- 
tions as: F r o m  the t ime the laboratories  began D N A  testing,  how m a n y  
cases have they handled?  Of  that number,  what  percentage yielded results that 
excluded defendants  as sources o f  the DNA evidence or were  inconclusive'? 

The 40 surveyed laboratories yielded 19 whose available data  were sufficient 
for the purposes  o f  this study. The 19 included 13 at the State/local level, 4 in 
the private sector, an armed forces laboratory, and the F B I ' s  laboratory. 

Most  o f  the labora tor ies  had initiated D N A  test ing only  wi th in  the previous 
few years .  Twe lve  began  testing be tween  1990 and 1992. Three  o f  the four  
private labora tor ies  began  in 1986 or 1987, whi le  the FBI  started D N A  test- 
ing in 1988. 

Seven o f  the laborator ies  reported using R F L P  testing; four, P C R  testing; 
and eight,  both  types  o f  tests. 

The 19 labora tor ies  reported that,  since they began  testing,  they had re- 
ceived ev idence  in 21,621 cases for  D N A  analysis ,  with the FBI  account ing 
for 10,060 cases.  Three  o f  the 4 private laboratories averaged  2 ,400 each; 
the State  and local  laborator ies  averaged 331 each. 

In about  23 pe rcen t  o f  the 21,621 cases, D N A  test  results exc luded  suspects,  
according to respondents .  An  addit ional 16 percent  o f  the cases,  approxi-  
mately,  y ie lded  inconclus ive  results,  often because  the test samples  had de- 
ter iorated or  were  too small .  Inconclusive  results aside,  test results in the 
balance o f  the cases  did not  exc lude  the suspect.  

The FBI  repor ted  that, in the 10,060 cases it received,  D N A  testing results 
were about  20 percen t  inconc lus ive  and 20 percent  exclus ion;  the other 18 
laborator ies  (11,561 cases) reported about 13 percent  and 26 percent ,  
respectively.* 

0 

*If i n c o n c l u s i v e  c a s e s  w e r e  omi t t ed ,  the  exc lus ion  rate for  the  FBI  w o u l d  be  app rox im a te ly  
25 percen t ,  and  the  a ve r a ge  e x c l u s i o n  rate  for  the o ther  18 labora tor ies  w o u l d  be about  30 

percent .  
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Unfor tuna te ly ,  the  l abora to r ies  were  u n a b l e  to p rov ide  m o r e  detai ls .  T h e y  
did not  m a i n t a i n  da ta  bases  that  wou ld  p e r m i t  c a t e g o r i z a t i o n  o f  D N A  test  
results  b y  t y p e  o f  o f fense  and o the r  cri ter ia .  W h a t  h a p p e n e d  to the suspec t s  
who were  e x c l u d e d  th rough  D N A  test ing also c a n n o t  be d e t e r m i n e d .  Were 
they  re leased ,  or  were  they  charged  on the bas is  of  o the r  ev idence ,  for  ex- 
ample'? 

Thus ,  o n l y  the  m o s t  genera l  i n fo rma t ion  is k n o w n  abou t  the resul ts  o f  D N A  
test ing by  labora tor ies .  To obta in  more  de ta i l ed  i n fo rma t ion  w o u l d  requi re  a 
c o m p r e h e n s i v e  r e sea rch  project .  
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T 
he  28  c a s e s  e x a m i n e d  b y  the  s t u d y  ra i se  i s s u e s  t h a t  h a v e  p o l i c y  im-  
p l i c a t i o n s  f o r  the  c r i m i n a l  j u s t i c e  s y s t e m .  T h e  m o s t  s i g n i f i c a n t  are  
p r e s e n t e d  be low.  1 

Reliability of Eyewitness Testimony 
In the  m a j o r i t y  o f  the  ca ses ,  g i v e n  the  a b s e n c e  o f  D N A  e v i d e n c e  at the  triM, 
e y e w i t n e s s  t e s t i m o n y  w a s  the  m o s t  c o m p e l l i n g  e v i d e n c e .  C l e a r l y ,  h o w e v e r ,  
t hose  e y e w i t n e s s  i d e n t i f i c a t i o n s  w e r e  w r o n g .  In  o n e  o f  the  c l e a r e s t  ex-  
a m p l e s  o f  e y e w i t n e s s  t e s t i m o n y  o v e r w h e l m i n g l y  i n f l u e n c i n g  the  j u ry ,  the  
P e n n s y l v a n i a  I n t e r m e d i a t e  C o u r t  o f  A p p e a l s  c o m m e n t e d  o n  the  e v i d e n c e  in 
the  D a l e  B r i s o n  c a s e :  

The C o m m o n w e a l t h ' s  evidence consisted pr imari ly  of  the v ic t im's  
ident if icat ion tes t imony.  However,  the vict im's  stab wounds  in addit ion to 
the wea ther  and  reduced visibility may  well have ,affected the v ic t im's  
abili ty to accura te ly  view her assaih'mt, and thus, she may  have  been 
p rompted  to ident i fy  appellant  merely  because she r emembered  seeing 
him in the ne ighborhood.  Moreover,  the victim did not specif ical ly  
describe any  of  her  assai lant 's  facial characterist ics to the police.  There  
was ,also no conclus ive  physical  evidence, ,aside from a single hair sample 
which m a y  have  been consistent  with any male of  [A]fric,-m-[A]merican 
descent,  l inking appel lant  to the crime. 2 

T h i s  p o i n t s  c o n c l u s i v e l y  to the  n e e d  in the  lega l  s y s t e m  fo r  i m p r o v e d  cr i te-  
r ia  f o r  e v a l u a t i n g  t h e  r e l i ab i l i t y  o f  e y e w i t n e s s  i d e n t i f i c a t i o n .  

In  N e i l  v .  B i g g e r s ,  3 t h e  U.S.  S u p r e m e  C o u r t  e s t a b l i s h e d  c r i t e r i a  t h a t  j u r o r s  
m a y  use  to e v a l u a t e  the  r e l i a b i l i t y  o f  e y e w i t n e s s  i d e n t i f i c a t i o n s .  H o w e v e r ,  
the  r e l i a b i l i t y  o f  e y e w i t n e s s  t e s t i m o n y  has  b e e n  c r i t i c i z e d  e x t e n s i v e l y  in the  
l i t e ra ture .  4 I n  a r e c e n t  i n t e r v i e w ,  Dr. E l i z a b e t h  L o f t u s ,  o n e  o f  the  bes t -  
k n o w n  c r i t i c s  o f  t h e  r e l i ab i l i t y  o f  e y e w i t n e s s  i d e n t i f i c a t i o n ,  c o m m e n t e d  on  
the  ro le  o f  D N A  t e s t i n g  in e x o n e r a t i n g  i n n o c e n t  p e r s o n s  w h o  s e r v e d  t i m e  in  
p r i son .  Dr. L o f t u s  n o t e d  tha t  a s i g n i f i c a n t  f a c t o r  is the  p o t e n t i a l  s u s c e p t i b i l -  
i ty  o f  e y e w i t n e s s e s  to s u g g e s t i o n s  f r o m  po l i ce ,  w h e t h e r  i n t e n t i o n a l  o r  u n i n -  
t en t iona l .  A s  r e p o r t e d ,  Dr.  L o f t u s  s t a t ed  tha t  t h e r e  is " p r e s s u r e  t ha t  c o m e s  
f r o m  the  p o l i c e  [ w h o ]  w a n t  to see  the  c r i m e  s o l v e d ,  b u t  t h e r e  is a l so  a p s y -  
c h o l o g i c a l  p r e s s u r e  t ha t  is u n d e r s t a n d a b l e  on  the  p a r t  o f  t he  v i c t i m  w h o  
w a n t s  to s ee  t h e  b a d  g u y  c a u g h t  and  w a n t s  to fee l  t ha t  j u s t i c e  is done .  ''5 

Dr. L o f t u s  h a s  r e c o m m e n d e d  m o r e  o p e n - e n d e d  q u e s t i o n i n g  o f  v i c t i m s  b y  
the p o l i c e  to a v o i d  l e a d i n g  q u e s t i o n s .  In a d d i t i o n ,  Dr. L o f t u s  a n d  o t h e r s  
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have  r e c o m m e n d e d  use  o f  exper t  t e s t i m o n y  r ega rd ing  the pros  and cons o f  
re ly ing  on  e y e w i t n e s s  tes t imony.  6 

Reliability of N o n - D N A  Analyses of Forensic Evidence 
Compared to D N A  Testing 

In m a n y  o f  the  s t u d y  cases,  accord ing  to d o c u m e n t a t i o n  e x a m i n e d  and those  
in t e rv i ewed ,  sc ien t i f i c  exper ts  had c o n v i n c e d  j u r i e s  tha t  n o n - D N A  ana lyses  
o f  b lood  o r  ha i r  w e r e  re l iable  e n o u g h  to c l e a r l y  imp l i ca t e  the  defendants .  
Sc ien t i f ic  c o n c l u s i o n s  based  on n o n - D N A  ana lyses ,  howeve r ,  w e r e  p r o v e n  
less d i s c r i m i n a t i n g  and  rel iable  than t hos e  based  on  D N A  tests .  T h e s e  f ind-  
ings p o i n t  to the  n e e d  for  the  sc ient i f ic  c o m m u n i t y  to take  in to  accoun t  the 
re l iabi l i ty  o f  n o n - D N A  forens ic  ana lyses  vis- i i -vis  D N A  tes t ing  in ident i fy-  
ing the so u r ce s  o f  b io log ica l  ev idence .  

In a r e c e n t  h a b e a s  co rpus  hear ing  in a m u r d e r  case ,  a U.S.  d i s t r i c t  cour t  he ld  
that e x p e r t  t e s t i m o n y  on mic ro scop i c  ha i r  c o m p a r i s o n s  was  i n a d m i s s i b l e  
under  the  O a u b e r t  s tandard .  7 The  cour t  c i t ed  s tud ies  d o c u m e n t i n g  a h igh  
error  ra te  and  f o u n d  that  there  are no a c c e p t e d  p r o b a b i l i t y  s t anda rds  for  hu- 
man  h a i r  iden t i f i ca t ion .  T he  cour t  ru led  tha t  in this  case  the e x p e r t ' s  ha i r  tes- 
t i m o n y  was  " i m p r e c i s e  and specula t ive ,  and  its p roba t i ve  v a l u e  was  out- 
w e i g h e d  b y  its p re jud ic i a l  effect.  ''8 

Competence and Reliability of D N A  Laboratory Procedures 

One o f  the  las t ing  ef fec ts  o f  the O.J. S i m p s o n  case  wil l  l i ke ly  be  grea te r  
sc ru t iny  b y  d e f e n s e  l awye r s  o f  the p r o s e c u t i o n ' s  fo rens ic  D N A  ev idence  
p re sen t ed  i n  c r i m i n a l  cases.  In the S i m p s o n  case ,  the  de fense ,  in  essence ,  
put  the  c r i m e  l a b o r a t o r y  on trial. The  Na t iona l  R e s e a r c h  C o u n c i l  ( N R C )  re- 
port  en t i t l ed  D N A  Technology in Forensic  Sc ience  states:  

There is no substantial dispute about the underlying [DNA] scientific 
principles. However,  the adequacy of  laboratory procedures and the 
competence of  the experts who testify should remain open t o  i n q u i r y .  9 

The  N R C  repor t  r e c o m m e n d s  some d e g r e e  o f  s t a n d a r d i z a t i o n  to ensure  
qua l i ty  an d  re l iabi l i ty .  The  report  r e c o m m e n d s  tha t  each  fo r ens i c  l abo ra to ry  
e n g a g e d  in  D N A  tes t ing  m u s t  have a fo rma l ,  de ta i l ed  p r o g r a m  o f  qua l i ty  
a s su r an ce  and q u a l i t y  control .  The  r epo r t  a lso states:  
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Quality-assurance programs in individual laboratories alone are insuffi- 
cient to ensure high standards. Extemal mechanisms are needed to ensure 
adherence to the practices of quality assurance. Potential mechanisms 
include individual certification, laboratory accreditation, and state or 
federal regulation.~~ 

As r ecen t ly  r e p o r t e d  b y  the A m e r i c a n  Soc ie ty  o f  C r i m e  L a b o r a t o r y  Direc-  
tors,  32 pub l i c  D N A  labora to r i e s  have  been  accred i ted .  In addi t ion ,  one  pri- 
va te  l a b o r a t o r y  is accred i ted .  11 

W h e t h e r  l a b o r a t o r i e s  tha t  c o n d u c t  D N A  tests  posses s  the requis i te  qual i f ica-  
t ions has s i g n i f i c a n t  cos t  imp l i ca t ions  for  the c r imina l  j u s t i c e  s y s t e m  in 
t e rms  o f  r e d u c i n g  the n u m b e r  o f  r edundan t  D N A  tests.  In m a n y  cases  in this 
s tudy,  bo th  p r o s e c u t i o n  and de fense  ob ta ined  i n d e p e n d e n t  D N A  tests o f  the 
b io log ica l  s ta in  ev idence .  A l t h o u g h  i n d e p e n d e n t  e x a m i n a t i o n s  are c o m m o n  
in areas  tha t  are m o r e  open  to in te rpre ta t ion  (e.g.,  men ta l  f i tness  for  trial),  
D N A  tes t ing ,  fo r  e x c u l p a t o r y  purposes ,  shou ld  be p e r f o r m e d  in a qua l i f ied  
labora tory ,  and  the resul ts ,  if  t h e y  excu lpa te  the suspec t ,  shou ld  be accep ted  
by  bo th  par t ies .  S u c h  a c c e p t a n c e  wou ld  seem m o r e  l ike ly  i f  D N A  tests were  
p e r f o r m e d  b y  l abo ra to r i e s  that  all par t ies  agreed  were  qua l i f i ed .  

Preservation of Evidence for D N A  Testing 

In s o m e  Sta tes ,  s e n t e n c e d  fe lons  m a y  exper i ence  d i f f i cu l ty  ob t a in ing  access  
to e v i d e n c e  fo r  D N A  tes t ing.  Wi th  an inc reas ing  v o l u m e  o f  c r imina l  cases ,  
s o m e  po l ice  a g e n c i e s  d e s t r o y  e v i d e n c e  w h e n  de fendan t s  h a v e  e x h a u s t e d  
the i r  appea l s .  E v e n  w h e n  de fendan t s  obta in  access  to the e v i d e n c e ,  it m a y  
be too d e t e r i o r a t e d  fo r  D N A  test ing.  In some  o f  the s t u d y  cases ,  insuf f ic ien t  
e v i d e n c e  p r e v e n t e d  l abora to r i e s  f rom conduc t ing  Re s t r i c t i on  F r a g m e n t  
L e n g t h  P o l y m o r p h i s m  ( R F L P )  tes t ing,  but  P o l y m e r a s e  C h a i n  R e a c t i o n  
( PCR)  tes t ing  was  still  poss ib le .  

P r e s e r v i n g  b i o l o g i c a l  s ta in  e v i d e n c e  and m a i n t a i n i n g  the  p r o p e r  cha in  o f  
c u s t o d y  o f  the  e v i d e n c e  are essent ia l  for  success fu l  D N A  tes t ing ,  x2 At  the  
trial s tage ,  h o w e v e r ,  the U.S. S u p r e m e  Cour t  has  ru led  tha t  un l e s s  a c r imina l  
d e f e n d a n t  c an  s h o w  bad  fai th on the par t  o f  the pol ice ,  fa i lu re  to p rese rve  
po ten t i a l l y  use fu l  e v i d e n c e  does  no t  cons t i tu te  a denia l  o f  due  p rocess  o f  
law. 13 A f t e r  a d e f e n d a n t ' s  conv ic t ion ,  p rosecu to r s  are no t  r e q u i r e d  by  cons t i -  
tu t ional  d u t y  to p r e s e r v e  e v i d e n c e  indet-mitely. As no ted  ear l ier ,  in Daye, the 
e v i d e n c e  w a s  abou t  to be d e s t r o y e d  when  his a t to rney  f i led  to s t ay  the de- 
s t ruc t ion  to c o n d u c t  w h a t  t u m e d  out  to be an e x c u l p a t o r y  D N A  test. 
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Train ing in D N A  Forensic Uses 

T h e  i n t r o d u c t i o n  o f  D N A  t e c h n o l o g y  in to  the  c r i m i n a l  t r ia l  s e t t i n g  is l i k e l y  
to c r e a t e  u n c e r t a i n t y ,  s p a w n e d  in p a r t  b y  the  c o m p l e x i t y  o f  t h e  t e c h n o l o g y ,  
and  a lso  to p o s s i b l y  g e n e r a t e  u n r e a l i s t i c  e x p e c t a t i o n s  o f  t h e  t e c h n o l o g y ' s  
p o w e r  in  the  m i n d s  o f  s o m e  or  all o f  the  p l a y e r s :  p r o s e c u t i o n ,  d e f e n s e ,  
j u d g e s ,  a n d  j u r o r s .  T h e  sc ien t i f i c  c o m p l e x i t i e s  o f  t he  t e c h n o l o g y  m a y  in f lu -  
e n c e  all p a r t i e s  to  r e l y  m o r e  h e a v i l y  o n  e x p e r t  t e s t i m o n y  t h a n  o n  o t h e r  t y p e s  
o f  e v i d e n c e .  

As  the  u s e  o f  D N A  t e c h n o l o g y  b e c o m e s  m o r e  w i d e l y  p u b l i c i z e d ,  j u r i e s  wi l l  
c o m e  to e x p e c t  i t ,  l ike  f i n g e r p r i n t  e v i d e n c e .  T h i s  wi l l  p l a c e  m o r e  p r e s s u r e  
o n  p r o s e c u t o r s  to u s e  the  t e c h n o l o g y  w h e n e v e r  p o s s i b l e ,  e s p e c i a l l y  ~s the  
c o s t  d e c r e a s e s .  P r o s e c u t o r s  m u s t  be  t r a i n e d  o n  w h e n  to u s e  t he  t e c h n o l o g y  
an d  h o w  to i n t e r p r e t  r e su l t s  fo r  t he  ju ry .  

W h e n  the  p r o s e c u t i o n  u se s  D N A  e v i d e n c e ,  the  d e f e n s e  wi l l  b e  f o r c e d  to at-  
t a c k  i t  t h r o u g h  e x p e r t  t e s t i m o n y .  T h e  d e f e n s e  m u s t  r e b u t  t he  p e r s u a s i v e n e s s  
o f  the  e v i d e n c e  f o r  t h e  ju ry .  As  s t a t ed  in  the  N R C  repor t ,  " ' M e r e  c r o s s  e x a m -  
i n a t i o n  b y  a d e f e n s e  a t t o m e y  i n e x p e r i e n c e d  in the  s c i e n c e  o f  D N A  t e s t i n g  
wi l l  n o t  be  s u f f i c i e n t .  ''14 T h u s ,  d e f e n s e  c o u n s e l  as  we l l  a s  t h e  p r o s e c u t i o n  
and  j u d i c i a r y  m u s t  r e c e i v e  t r a in ing  in the  f o r e n s i c  u s e s  o f  D N A  t e c h n o l o g y .  

T h i r d - P a r t y  C onsensual  Sex Sources 

T h e  p r i m a r y  o b j e c t i v e  o f  the  d e f e n s e  in  u s i n g  D N A  t e s t i n g  in  r a p e  c a s e s  is  
to s h o w  t h a t  t h e  d e f e n d a n t  is e x c l u d e d  as t he  s o u r c e  o f  t h e  s e m e n  e v i d e n c e .  
E v e n  w h e n  e x c l u s i o n  is e s t a b l i s h e d ,  t he  p r o s e c u t i o n  m a y  b e  m o t i v a t e d ,  as  in  
Davis, to  e l i m i n a t e  as  s u s p e c t s  a n y  and  all c o n s e n s u a l  s e x  p a r t n e r s  as  
s o u r c e s  o f  s e m e n  in  r ape  cases .  D u r i n g  the  f i r s t  t r ial  o f  G e r a l d  W a y n e  
D a v i s ,  the  p r o s e c u t i o n  c o n t e n d e d  tha t  t he  s e m e n  in  the  v i c t i m  c a m e  f r o m  
D a v i s .  A f t e r  D N A  t e s t i n g  h ad  e x c l u d e d  D a v i s  as the  s o u r c e  o f  t h e  s e m e n ,  
t he  p r o s e c u t i o n  c o n t e n d e d ,  in t h e  s e c o n d  tr ial ,  t ha t  D a v i s  c o u l d  h a v e  sti l l  
r a p e d  t h e  v i c t i m  b u t  n o t  e j a c u l a t e d  and  t ha t  t he  s e m e n  in  t h e  v i c t i m  c o u l d  
h a v e  c o m e  f r o m  t h e  v i c t i m ' s  f i anc6  j u s t  p r i o r  to t he  rape .  T h e  p r o s e c u t i o n  
n e v e r  o b t a i n e d  a b l o o d  s a m p l e  f r o m  t h e  f i anc6  b e c a u s e  h e  d i e d  b e f o r e  t he  
s e c o n d  t r ia l .  
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A q u e s t i o n  u n d e r  the law is w h e t h e r  th i rd  par t ies  can  be  c o m p e l l e d  to pro-  
v ide  b i o l o g i c a l  e v i d e n c e  fo r  D N A  tes t ing.  In s o m e  cases ,  the g o v e m m e n t  
r e fused  to r e l ease  d e f e n d a n t s  a f te r  e x c u l p a t o r y  D N A  resu l t s  unt i l  th i rd  par-  
t ies w e r e  l oca t ed  and tes ted.  K e r r y  K o t l e r  was  he ld  fo r  an add i t iona l  y e a r  
a f te r  h is  e x c u l p a t o r y  D N A  tes t  so the g o v e r n m e n t  cou ld  tes t  the  v i c t i m ' s  
husband .  E d w a r d  H o n a k e r  w a s  held  fo r  an addi t ional  9 m o n t h s  a f te r  his  ex~ 
c u l p a t o r y  D N A  tes t  so the g o v e m m e n t  could  tes t  the v i c t i m ' s  b o y f r i e n d  and  
" 'secret  lover . "  

Multiple-Defendant Crimes 
T h e  D N A  t e c h n o l o g y  u s e d  to ana lyze  b io log ica l  e v i d e n c e  f r o m  c r ime  
scenes  m u s t  n o t  be  o v e r s o l d  as an  e x c u l p a t o r y  t o o l - - i t  d o e s  h a v e  l imi ta-  
t ions.  M u l t i p l e - s u s p e c t  c r i m e s  p re sen t  a pa r t i cu la r  p r o b l e m  fo r  use  o f  D N A  
iden t i f i c a t i on  as a c r i m e - s o l v i n g  tool. In m u l t i p l e - s u s p e c t  s exua l  assaul t s  
w i t h o u t  e y e w i t n e s s e s ,  s u c h  as a r ape -murder ,  it is p o s s i b l e  tha t  o n l y  one  o f  
the  suspec t s  e j a cu l a t ed  in, o r  e v e n  raped,  the v ic t im.  In  s u c h  cases ,  D N A  
tes t ing  o f  s e m e n  w o u l d  s e e m  l ike ly  to e x c u l p a t e  one o r  m o r e  o f  the  sus- 
pects .  T h i s  t y p e  o f  s i tua t ion  p re sen t s  a real d i l e m m a  f o r  po l i ce  and p rosecu -  
tors.  B e c a u s e  o f  e x c u l p a t o r y  D N A  tests  on s e m e n  and p o s s i b l y  o the r  excu l -  
p a t o r y  e v i d e n c e  (e.g.,  an al ibi ,  l ack  o f  o the r  phys i ca l  e v i d e n c e ) ,  p re s su re  
m o u n t s  on  p r o s e c u t o r s  to r e l ease  one  o r  m o r e  o f  the suspec t s .  T h e  on ly  
o the r  e v i d e n c e  aga ins t  t h e m  m a y  be the  t e s t i m o n y  o f  a s u s p e c t  w h o  is 
m a t c h e d  to the  c r i m e  by  D N A  analys is .  

In Dabbs ,  fo r  e x a m p l e ,  the  v i c t i m  tes t i f i ed  tha t  she  w a s  d r a g g e d  into  an al- 
ley  and  r aped  b y  one  m a n  w h i l e  two  o the r  m e n  he ld  h e r  d o w n .  T h e  po l ice  
a r res ted  D a b b s  on  the  bas i s  o f  i den t i f i ca t ion  o f  h im b y  the  v i c t im ,  a d i s t an t  
cous in .  T h e  o t h e r  a l l eged  assa i l an t s  w e r e  n e v e r  i den t i f i ed  o r  ar res ted .  T h e  
D N A  tes t  s h o w e d  that  the  s e m e n  ev idence  f rom the v i c t i m  d id  no t  m a t c h  
Dabbs .  O n e  t h e o r y  o f  the  case ,  howeve r ,  was  tha t  D a b b s  p a r t i c i p a t e d  in the  
c r i m e  bu t  w a s  n o t  the  rapist .  T h e  p r o s e c u t o r  u l t i m a t e l y  d i s m i s s e d  the or ig i -  
nal i n d i c t m e n t  aga ins t  D a b b s  b e c a u s e  o f  the D N A  resu l t s  and  the  r e luc t ance  
o f  the v i c t i m  to t e s t i fy  at  a n e w  trial. 

Posttrial Relief 
M o s t  S ta t e s  h a v e  a t ime  l imi t  on p resen t ing  e v i d e n c e  n e w l y  d i s c o v e r e d  a f te r  
trial,  c o n v i c t i o n ,  and  sen t enc ing .  T h e  reason  fo r  l imi t ing  the  t i m e  to f i le  ap-  
pea ls  b a s e d  on  n e w  e v i d e n c e  is to ensu re  the in tegr i ty  o f  the trial  p roces s  
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and  j u r y  v e r d i c t s .  M a n y  D N A  issues  in  the  s t u d y  c a s e s  w e r e  n o t  r a i s e d  un t i l  
the  p o s t c o n v i c t i o n  s tages .  A b s e n t  c o n s t i t u t i o n a l  i s sues ,  m a n y  S ta t e  p r o c e -  
dures ,  as in V i r g i n i a ,  15 m a y  p rec lude  c o n s i d e r a t i o n  o f  n e w  e x c u l p a t o r y  D N A  
e v i d e n c e  at  p o s t c o n v i c t i o n  s tages .  S o m e  o f  t he  s t u d y  d e f e n d a n t s ,  a f t e r  re-  
c e i v i n g  e x c u l p a t o r y  D N A  resul ts ,  w e r e  r e l e a s e d  o n l y  b y  a g r e e m e n t  o f  the  
p r o s e c u t o r ;  s o m e t i m e s  t h e y  n e e d e d  a p a r d o n  b y  the  g o v e m o r .  

S o m e  S ta tes ,  s u c h  as O r e g o n ,  p e r m i t  j u d g e s  to u s e  d i s c r e t i o n  to w a i v e  n e w -  
e v i d e n c e  ru l e s  a n d  se t  a s ide  v e r d i c t s  o r  o r d e r  n e w  tr ia ls .  16 T h u s ,  s o m e  S t a t e s  
m a y  a l l o w  an  o u t - o f - t i m e  m o t i o n  for  a n e w  t r ia l  w h e n  n e w l y  d i s c o v e r e d  ev i -  
d e n c e  c l e a r l y  s e r v e s  the  in te res t s  o f  j u s t i c e .  17 

At  p o s t c o n v i c t i o n  s t ages ,  a p p o i n t m e n t  o f  c o u n s e l  a n d  p a y m e n t  fo r  D N A  
tes t ing  b e c o m e  i s s u e s  fo r  ind igen t s .  W h i l e  s o m e  a p p e a l s  c o u r t s  h a v e  or-  
d e r e d  S t a t e - p a i d  D N A  tes t ing  fo r  i n d i g e n t s  w h e r e  j u s t i f i e d  (e .g . ,  w h e r e  the  
o v e r a l l  ca se  a g a i n s t  the  d e f e n d a n t  is w e a k ) ,  o t h e r  c o u r t  r u l i n g s  d e n y  s u c h  
re l ief ,  e s p e c i a l l y  w h e r e  the  e x c u l p a t o r y  v a l u e  is s p e c u l a t i v e .  TM A s  D N A  tes t -  
ing  to e x c u l p a t e  c o n v i c t e d  p e r s o n s  b e c o m e s  m o r e  w i d e s p r e a d ,  S t a t e s  n e e d  
to c o n s i d e r  t h e s e  i s sues .  

F u t u r e  D N A  F o r e n s i c  Uses  

T h e  m o m e n t u m  is  g r o w i n g ,  spu r r ed  in  p a r t  b y  t he  p u b l i c ' s  e d u c a t i o n  f r o m  
the  S i m p s o n  t r ia l ,  f o r  D N A  tes t ing  in c r i m i n a l  ca ses .  J u r i e s  m a y  b e g i n  to  
q u e s t i o n  c a s e s  w h e r e  the  p r o s e c u t o r  d o e s  n o t  o f f e r  " c o n c l u s i v e "  D N A  t e s t  
r e su l t s  i f  t he  e v i d e n c e  is a v a i l a b l e  for  t e s t ing .  M o r e  d e f e n s e  a t t o r n e y s  in  
c o u r t - a p p o i n t e d  c a s e s  m a y  f i le  m o t i o n s  f o r  D N A  t e s t i n g  and  r e q u e s t  the  
S ta t e  to p a y  f o r  t h e  tes t s  ( th is  i s sue  m a y  a l so  b e  r a i s e d  as  a Brady m o t i o n  f o r  
the  p r o s e c u t o r  to  c o n d u c t  t he  tests) .  

T h e  sh i f t  wi l l  b e  f o r  m o r e  D N A  tes t ing  in  p r e t r i a l  s t ages .  P r o s e c u t o r s  s h o u l d  
f ind  t ha t  D N A  t e s t i n g  is as he lp fu l  to t h e m  as to the  d e f e n s e  in  e x c l u d i n g  
s u s p e c t s  e a r l y  in  t h e  i nves t i ga t i on .  T h i s  wi l l  e n a b l e  t he  p o l i c e  a n d  p r o s e c u -  
t ion  to  s a v e  m o n e y  in  the  l ong  run  b y  f o c u s i n g  i n v e s t i g a t i o n s  in m o r e  f ru i t -  
ful d i r e c t i o n s .  

In  B r i t a i n ,  m a s s  D N A  s c r e e n i n g  in s e a r c h  o f  s u s p e c t s  h a s ,  in r e c e n t  y e a r s ,  
p r o d u c e d  a r r e s t s  in  s e v e r a l  h i g h l y  p u b l i c i z e d  c a s e s .  T h e  m o s t  r e c e n t  c a s e  
i n v o l v e d  t he  r a p e - m u r d e r  o f  a 1 5 -yea r -o ld  S o u t h  W a l e s  girl.19 T h e  S o u t h  
Wales  c o n s t a b u l a r y  o b t a i n e d  sa l iva  s w a b  s a m p l e s  f r o m  o v e r  2 , 0 0 0  m e n  w h o  
l i ved  in  the  v i c i n i t y  o f  the  murder .  P o l i c e  w e n t  d o o r - t o - d o o r  i n v i t i n g  m e n  to 
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a m a k e s h i f t  l abo ra to ry  to s u b m i t  the samples .  T h e  sa l iva  s a m p l e s  were  used  
to d e v e l o p  D N A  prof i l e s  to c o m p a r e  to the D N A  prof i le  o b t a i n e d  f rom the 
assa i l an t ' s  s emen .  

Br i t i sh  law does  n o t  p e r m i t  c o m p u l s o r y  sampl ing ,  bu t  the  po l i ce  m a d e  it 
c lear  tha t  a n y o n e  w h o  re fused  w o u l d  b e c o m e  the sub jec t  o f  in tense  pol ice  
inves t iga t ion .  A 19-yea r -o ld  res iden t  o f  the v i c t i m ' s  n e i g h b o r h o o d  was  ar- 
res ted w h e n  his  s a l i va  s a m p l e  was  the only one  o f  the  t h o u s a n d s  t aken  that  
could  no t  be  e l im ina t ed .  

S u c h  D N A  d r a g n e t  m e t h o d s ,  whi le  e m p l o y e d  spa r ing ly  in  G r e a t  Bri tain,  
m a y  inc rease  as the  ease  and  af fordabi l i ty  of  D N A  tes t ing  i m p r o v e s .  It  is 
un l ike ly  tha t  s u c h  m a s s - t e s t i n g  m e t h o d s  wou ld  ga in  f a v o r  in the  Un i t ed  
States.  Cons t i t u t i ona l  p ro tec t ions  aga ins t  s e l f - i nc r imina t ion  and  un reason -  
able sea rches  and  se izures ,  as wel l  as the  A m e r i c a n  p u b l i c ' s  z e a l o u s  pro tec-  
t ion o f  p r i v a c y  r ights ,  w o u l d  p rec lude  such D N A  d r a g n e t  p rac t i ces  f rom be-  
ing i m p l e m e n t e d  in  this  country .  
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p r e s e n t e d  a l p h a b e t i c a l l y ,  e a c h  p ro f i l e  o f  the  28 D N A  e x c u l p a t o r y  
c a s e s  i d e n t i f i e d  b y  the  s t u d y  c o n s i s t s  o f  a b r i e f  s u m m a r y  o f  the  fac ts  
o f  t h e  ca se ,  k e y  p r o s e c u t i o n  e v i d e n c e  a d m i t t e d  d u r i n g  t r ia l ,  

p o s t c o n v i c t i o n  c h a l l e n g e s ,  D N A  t e s t i ng  resu l t s ,  a n d  case  c o n c l u s i o n .  

Gilbert Alejandro (Uvalde County, Texas) 
F a c t u a l  b a c k g r o u n d .  O n  the  e v e n i n g  o f  Apr i l  27 ,  1990,  a w o m a n  in h e r  
f i f t ies  c a m e  h o m e  a n d  w a s  a t t a c k e d  f r o m  b e h i n d  b y  a m a n .  T h e  m a n  p l a c e d  
a p i l l o w  o v e r  h e r  h e a d  and  s e x u a l l y  a s s a u l t e d  her.  H e  t hen  f l e d  the  house .  
T h e  w o m a n  c o u l d  n o t  d e s c r i b e  t h e  m a n  e x c e p t  fo r  ba s i c  p h y s i c a l  s ize .  She  
a l so  n o t e d  t h a t  the  m a n  w a s  w e a r i n g  s o m e  k i n d  o f  cap,  a g r a y  T-sh i r t ,  and  
d a r k - c o l o r e d  sho r t s .  T h e  p o l i c e  c a n v a s s e d  the  a r e a  and  q u e s t i o n e d  th ree  
m e n ,  o n e  o f  w h o m  w a s  w e a r i n g  c l o t h e s  m a t c h i n g  the  v i c t i m ' s  d e s c r i p t i o n .  
T h e  p o l i c e  d i d  n o t  d e t a i n  t h em.  T h e  v i c t i m  p i c k e d  ou t  A l e j a n d r o  f r o m  his  
p h o t o g r a p h  in  a m u g  b o o k .  

In O c t o b e r  1990  G i l b e r t  A l e j a n d r o  w a s  c o n v i c t e d  o f  a g g r a v a t e d  s e x u a l  as- 
s au l t  b y  a U v a l d e  C o u n t y  ju ry .  H e  was  s e n t e n c e d  to 12 y e a r s  i n  p r i s o n .  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  T h e  p r o s e c u t i o n  b a s e d  its c a s e  on  s eve ra l  
po in t s :  

�9 T h e  v i c t i m  i d e n t i f i e d  A l e j a n d r o  f r o m  a p o l i c e  m u g  shot .  

T h e  v i c t i m  i d e n t i f i e d  A l e j a n d r o  in c o u r t  ( a l t h o u g h  she  s t a t e d  t h a t  she  
h a d  a p i l l o w  o v e r  h e r  h e a d  d u r i n g  the  assau l t ) .  

F r e d  Z a i n ,  t h e  c h i e f  f o r e n s i c  e x p e r t  fo r  B e x a r  C o u n t y ,  T e x a s ,  t e s t i f i ed  
t h a t  a D N A  te s t  o f  A l e j a n d r o ' s  s a m p l e  m a t c h e d  D N A  f o u n d  o n  the  
v i c t i m ' s  clotl:fing " a n d  c o u l d  o n l y  h a v e  o r i g i n a t e d  f r o m  h i m  
[ A l e j a n d r o ] . "  

A l e j a n d r o ' s  o n l y  a l ib i  w a s  f r o m  his  m o t h e r ,  w h o  t e s t i f i ed  t h a t  h e  w a s  at  
h o m e  at  t h e  t i m e  o f  the  a s sau l t .  

Postconviction challenges. B e x a r  C o u n t y  p e r f o r m e d  the  f o r e n s i c  l abo ra -  
t o r y  w o r k  in  th i s  c a se  fo r  the  U v a l d e  C o u n t y  p r o s e c u t o r ' s  o f f i ce .  B e x a r  
C o u n t y  d i s c o v e r e d  t ha t  the  S t a t e ' s  f o r e n s i c  e x p e r t  in th is  ca se ,  F r e d  Z a i n  
( see  a l so  t h e  G e r a l d  W a y n e  D a v i s ,  W i l l i a m  O ' D e l l  Har r i s ,  a n d  G l e n  
W o o d a l l  c a se s ) ,  h a d  f a l s i f i ed  r e su l t s  a n d  l ied  a b o u t  his  c r e d e n t i a l s  w h e n  he  
w a s  e m p l o y e d  as a S t a t e  p o l i c e  s e r o l o g i s t  in W e s t  Vi rg in ia .  W h e n  
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A l e j a n d r o ' s  l a w y e r s  were  i n fo rmed  o f  this,  t hey  f i led  a wr i t  o f  h a b e a s  cor-  
pus.  At  th is  t ime,  Ale jandro  was  r e l eased  to his  pa ren t s  and  p l a c e d  on  e lec-  
t ronic  m o n i t o r i n g .  

On  Ju ly  26,  1994,  a U v a l d e  C o u n t y  Dis t r i c t  Cour t  hea rd  A l e j a n d r o ' s  pet i -  
tion. P r e s e n t  at this  hear ing  were  an or ig ina l  trial juror ,  the  o r ig ina l  j u r y  
fo r eman ,  and  a B e x a r  C o u n t y  fo rens ic  D N A  analys t .  T h e  two  j u r o r s  t es t i f i ed  
that  t hey  based  the i r  gui l ty  ve rd ic t  so le ly  on Z a i n ' s  t e s t i m o n y  and  w i t h o u t  
his  t e s t i m o n y  the j u r y  wou ld  have  acqu i t t ed  on  the bas is  o f  r e a s o n a b l e  
doubt .  T h e  D N A  ana lys t  tes t i f ied that  resul ts  f rom at leas t  one  o t h e r  D N A  
test  had e x c l u d e d  Ale jandro .  He also tes t i f ied  tha t  the  tes t  to w h i c h  Za in  tes-  
t i f ied was  i n c o n c l u s i v e  and could  not  h a v e  b e e n  the bas is  o f  a conv ic t ion .  

D N A  r e s u l t s .  In  Ju ly  1990 the or ig ina l  D N A  tests  done  in th is  c a s e - - t h e  
ones  Z a i n  t es t i f i ed  we re  i n c u l p a t o r y - - w e r e  inconc lus ive .  A R e s t r i c t i o n  
F r a g m e n t  L e n g t h  P o l y m o r p h i s m  ( R F L P )  tes t  p e r f o r m e d  b y  the B e x a r  
C o u n t y  c r i m e  l a b o r a t o r y  on Oc tobe r  3, 1990, e x c l u d e d  A l e j a n d r o  as the 
source  o f  the  s e m e n  left  on the v i c t i m ' s  n i g h t g o w n .  T h e  d i s t r ic t  cou r t  a lso 
repor ted  tha t  an  addi t iona l  test  was  done  on  D e c e m b e r  19, 1990,  af ter  the  
trial, and  i t  too  e x c l u d e d  Ale jandro .  A c c o r d i n g  to the  d i s t r i c t  c o u r t ' s  f ind-  
ings o f  fact ,  F r e d  Za in  knew o f  these  e x c u l p a t o r y  resul ts  and  fa i l ed  to r epo r t  
them to a n y o n e .  

C o n c l u s i o n .  As  a resul t  o f  the f ind ings  o f  fac t  b y  the  d i s t r i c t  cour t ,  the cou r t  
o f  c r imina l  a p p e a l s  over tu rned  A l e j a n d r o ' s  c o n v i c t i o n  and  r e l ea sed  h im  to 
s tand tr ial  aga in  w i thou t  Za in ' s  t e s t imony .  T h e  d is t r ic t  a t to rney ,  h o w e v e r ,  
dec l ined  to p r o s e c u t e  the case. On  S e p t e m b e r  21,  1994, A l e j a n d r o  was  re- 
l eased  f rom e l ec t ron i c  m o n i t o r i n g  and all charges  were  d i s m i s s e d .  
A le j an d r o  s e r v e d  4 years  o f  his sen tence .  On  June  27,  1995,  he  wa s  
a w a r d e d  $ 2 5 0 , 0 0 0  in a civil  suit  aga ins t  B e x a r  County .  

Kirk Bloodsworth (Baltimore, Maryland) 
F a c t u a l  b a c k g r o u n d .  On  July  25,  1984,  a 9 - y e a r - o l d  girl  w a s  f o u n d  d e a d  in  
a w o o d e d  area.  S he  had  been  bea t en  wi th  a rock,  s exua l l y  a s sau l t ed ,  and  

s t rangled .  

Ki rk  B l o o d s w o r t h  was  conv ic t ed  on M a r c h  8, 1985, o f  s exua l  assaul t ,  rape,  
and f i r s t - d e g r e e  p r e m e d i t a t e d  murder .  A B a l t i m o r e  C o u n t y  j u d g e  s e n t e n c e d  
B l o o d s w o r t h  to dea th .  
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P r o s e c u t o r ' s  e v i d e n c e  at  t r i a l .  T h e  p r o s e c u t i o n  b a s e d  its c a se  on  s eve ra l  
po in t s :  

A n  a n o n y m o u s  c a l l e r  t i p p e d  p o l i c e  tha t  B l o o d s w o r t h  h a d  b e e n  s een  
w i t h  t h e  gi r l  e a r l i e r  in the  day .  

A w i t n e s s  i d e n t i f i e d  B l o o d s w o r t h  f r o m  a p o l i c e  s k e t c h  c o m p i l e d  b y  f i ve  
w i t n e s s e s .  

T h e  f i v e  w i t n e s s e s  t e s t i f i ed  t ha t  t h e y  h a d  seen  B l o o d s w o r t h  w i th  the  
l i t t le  gir l .  

B l o o d s w o r t h  h a d  to ld  a c q u a i n t a n c e s  he  h a d  d o n e  s o m e t h i n g  " te r r ib le ' "  
t h a t  d a y  t h a t  w o u l d  a f fec t  h is  m a r r i a g e .  

In  h i s  f i r s t  p o l i c e  i n t e r r o g a t i o n ,  B l o o d s w o r t h  m e n t i o n e d  a " b l o o d y  
r o c k , "  e v e n  t h o u g h  no  w e a p o n s  w e r e  k n o w n  o f  at  t he  t ime .  

T e s t i m o n y  w a s  g i v e n  tha t  a s h o e  i m p r e s s i o n  f o u n d  n e a r  the  v i c t i m ' s  
b o d y  w a s  m a d e  b y  a s h o e  t ha t  m a t c h e d  B l o o d s w o r t h ' s  s ize .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  In  1986  B l o o d s w o r t h ' s  a t t o m e y  f i l ed  an  a p p e a l  
c o n t e n d i n g  t h e  f o l l o w i n g :  B l o o d s w o r t h  m e n t i o n e d  the  b l o o d y  r o c k  b e c a u s e  
the  p o l i c e  h a d  o n e  o n  the  t ab l e  n e x t  to h i m  w h i l e  t h e y  i n t e r r o g a t e d  h im;  t he  
t e r r i b l e  t h i n g  m e n t i o n e d  to f r i e n d s  w a s  tha t  he  h a d  f a i l e d  to b u y  his  w i f e  a 
t a c t  s a l a d  as  he  h a d  p r o m i s e d ;  a n d  p o l i c e  w i t h h e l d  i n f o r m a t i o n  f r o m  de-  
f en se  a t t o m e y s  r e l a t i n g  to the  p o s s i b i l i t y  o f  a n o t h e r  s u s p e c t .  

T h e  M a r y l a n d  C o u r t  o f  A p p e a l s  o v e r t u r n e d  B l o o d s w o r t h ' s  c o n v i c t i o n  in  
J u l y  1986  b e c a u s e  o f  the  w i t h h e l d  i n f o r m a t i o n .  H e  w a s  r e t r i ed ,  and  a j u r y  
c o n v i c t e d  h i m  a s e c o n d  t ime .  T h i s  t i m e  B l o o d s w o r t h  w a s  s e n t e n c e d  to t w o  
c o n s e c u t i v e  l i fe  t e r m s .  

A f t e r  an  a p p e a l  o f  t h e  s e c o n d  c o n v i c t i o n  w a s  d e n i e d ,  B l o o d s w o r t h ' s  l a w y e r  
m o v e d  to h a v e  t h e  e v i d e n c e  r e l e a s e d  fo r  m o r e  s o p h i s t i c a t e d  t e s t i n g  t h a n  w a s  
a v a i l a b l e  a t  t h e  t i m e  o f  tr ial .  T h e  p r o s e c u t i o n  ag reed ,  a n d  in  Apr i l  1992  t he  
v i c t i m ' s  p a n t i e s  a n d  shor t s ,  a s t i ck  f o u n d  n e a r  the  m u r d e r  s cene ,  r e f e r e n c e  
b l o o d  s a m p l e s  f r o m  B l o o d s w o r t h  and  the  v i c t i m ,  and  an  a u t o p s y  s l ide  w e r e  
s en t  to  F o r e n s i c  S c i e n c e  A s s o c i a t e s  ( F S A )  fo r  P o l y m e r a s e  C h a i n  R e a c t i o n  
( P C R )  t e s t i ng .  
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D N A  r e s u l t s .  T h e  F S A  report ,  i ssued on  M a y  17, 1993, s t a ted  tha t  s e m e n  
on the a u t o p s y  s l ide  was  insuf f ic ien t  fo r  tes t ing.  It also s t a ted  tha t  a sma l l  
s emen  s ta in  had  b e e n  found  on the pant ies .  

The  repor t  i n d i c a t e d  tha t  the ma jo r i t y  o f  D N A  assoc ia t ed  w i t h  the ep i the l i a l  
f rac t ion  had  the s a m e  g e n o t y p e  as the s e m e n  due  to the l o w  level  o f  ep i the -  
lial cel ls  p r e s e n t  in the  stain. It was  an e x p e c t e d  result ,  a c c o r d i n g  to the  re- 
port.  F ina l ly ,  the  r epo r t  c o n c l u d e d  tha t  B l o o d s w o r t h ' s  D N A  d id  no t  m a t c h  
any o f  the  e v i d e n c e  rece ived  for  tes t ing.  F S A  did,  h o w e v e r ,  r e q u e s t  a f r e sh  
sample  o f  B l o o d s w o r t h ' s  b lood  for  r e t e s t ing  in acco rd  wi th  q u e s t i o n s  a b o u t  
p roper  l abe l i ng  on  the  or iginal  sample .  

On  June  3, 1993,  F S A  issued a s e c o n d  repor t  tha t  s ta ted  its f i n d i n g s  r e g a r d -  
ing B l o o d s w o r t h ' s  D N A  were  r ep l i ca ted  and tha t  he cou ld  n o t  be r e s p o n -  
sible f o r  the  s ta in  on  the v i c t i m ' s  u n d e r w e a r  (see  a p p e n d i x  fo r  c o m p l e t e  re- 
suits). 

C o n c l u s i o n .  O n  June  25, 1993, the F B I  c o n d u c t e d  its o w n  tes t  o f  the ev i -  
dence  and  d i s c o v e r e d  the same resul ts  as F S A .  In M a r y l a n d ,  n e w  e v i d e n c e  
can be p r e s e n t e d  no la ter  than 1 y e a r  a f t e r  the  f inal  appea l .  P r o s e c u t o r s  
j o i n e d  a pe t i t ion  w i t h  B l o o d s w o r t h ' s  a t t o m e y s  to g r a n t  B l o o d s w o r t h  a par-  
don. A B a l t i m o r e  C o u n t y  c i rcui t  j u d g e  o r d e r e d  B l o o d s w o r t h  r e l ea sed  f r o m  
pr i son  on  J u n e  28,  1993. M a r y l a n d ' s  g o v e m o r  p a r d o n e d  B l o o d s w o r t h  in 
D e c e m b e r  1993. B l o o d s w o r t h  se rved  a l m o s t  9 yea r s  o f  the  s e c o n d  s e n t e n c e ,  
i nc lud ing  2 yea r s  on  dea th  row. 

Mark  D iaz  Bravo (Los Angeles County, Cal i fornia)  

F a c t u a l  b a c k g r o u n d .  O n  F e b r u a r y  20,  1990, a pa t i en t  a t  the  p s y c h i a t r i c  
hospi ta l  w h e r e  B r a v o  w o r k e d  c l a i m e d  she  had  been  r aped  in an a l c o v e  ear-  
l ier  tha t  a f t e m o o n .  D u r i n g  the course  o f  po l i ce  i n t e rv i ews ,  she  n a m e d  sev-  
eral d i f f e r en t  p e o p l e  as her  assai lant .  O n e  o f  those  she  n a m e d  w a s  B r a v o .  
She la ter  s ta ted  s h e  was  sure Bravo  w a s  the at tacker .  

A Los  A n g e l e s  C o u n t y  j u r y  f o u n d  M a r k  Diaz  B r a v o  g u i l t y  o f  rape  in 1990.  
He  w a s  s e n t e n c e d  b y  the  cour t  to a p r i son  t e rm o f  8 yea r s .  

P r o s e c u t o r ' s  e v i d e n c e  at  t r i a l .  T h e  p r o s e c u t i o n  ba sed  its ca se  on  seve ra l  
points :  

T h e  v i c t i m  n a m e d  Bravo  as the a s sa i l an t  and m a d e  an  i n - c o u r t  iden t i f i -  
ca t ion .  
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B r a v o  had  m i s r e p r e s e n t e d  h i m s e l f  in the pas t  on app l i ca t i ons  and on his  
b u s i n e s s  card .  

B l o o d  tests  d o n e  on a b l a n k e t  near  the c r i m e  scene  s h o w e d  a b lood  type  
c o n s i s t e n t  w i t h  B r a v o ' s  b l o o d  type ,  w h i c h  is f o u n d  in o n l y  3 pe rcen t  o f  
the  popu la t i on .  

~ B r a v o ' s  al ibi  d e f e n s e  w a s  no t  a g g r e s s i v e l y  pursued .  

Postconvic t ion  chal lenges .  B r a v o ' s  appeal  to the  i n t e r m e d i a t e  cour t  o f  ap- 
pea ls  w a s  den ied .  B e f o r e  his  appea l  was  dec ided  in 1992,  he  f i led  a 
p o s t c o n v i c t i o n  m o t i o n  in the  S u p e r i o r  Cour t  o f  L o s  A n g e l e s  Coun ty .  In 
1993 a supe r io r  cou r t  j u d g e  g r a n t e d  B r a v o ' s  m o t i o n  to re lease  a b lanke t ,  a 
sheet ,  and  a pa i r  o f  pan t i e s  to the  de fense  for  D N A  tes t ing.  

D N A  results .  P r o s e c u t o r s  r e c e i v e d  a repor t  f r o m  C e l l m a r k  D i a g n o s t i c s  on 
D e c e m b e r  24, 1993, s ta t ing  tha t  none  o f  the tes ted  s e m e n  had  D N A  that  
m a t c h e d  B r a v o ' s .  

Conc lus ion .  O n  J a n u a r y  4, 1994,  B r a v o ' s  l a w y e r  f i led a wr i t  o f  habeas  cor- 
pus.  A L o s  A n g e l e s  C o u n t y  S u p e r i o r  Cour t  j u d g e  o rde red  B r a v o  to be re- 
l ea sed  on  J a n u a r y  6, 1994. T h e  j u d g e  s ta ted tha t  B r a v o  had  no t  r ece ived  a 
fa i r  t r ial ,  tha t  the  v i c t im  had  r ecan ted  he r  t e s t imony ,  tha t  B r a v o ' s  al ibi  was  
u n i m p e a c h a b l e ,  and  tha t  the D N A  tests were  i r re fu table .  O n  J a n u a r y  7, 
1994, B r a v o  w a s  r e l eased  f r o m  pr i son  af ter  s e rv ing  3 yea r s  o f  his  sentence .  

Dale Brison (Chester County, Pennsylvania) 
Factual  b a c k g r o u n d .  O n  the e v e n i n g  o f  Ju ly  14, 1990, the  v i c t i m  was  
w a l k i n g  f r o m  a c o n v e n i e n c e  s tore  to he r  h o m e  w h e n  an a s sa i l an t  c a m e  f r o m  
b e h i n d  her,  pu t  o n e  h a n d  on  h e r  th roa t  and one  on  her  wais t ,  and  f o r c e d  he r  
to w a l k  w i t h  h i m .  T h e  a s sa i l an t  s t abbed  her  in the  s ide  as t h e y  w a l k e d ,  and  
the  v i c t i m  lost  c o n s c i o u s n e s s .  W h e n  she awoke ,  the  a s sa i l an t  w a s  w a l k i n g  
he r  to s o m e  b u s h e s  n e a r  an a p a r t m e n t  complex .  T h e  a s sa i l an t  t hen  repeat -  
e d l y  a s sau l t ed  the  v ic t im sexua l ly .  

In a j u r y  trial b e f o r e  the C h e s t e r  C o u n t y  Cour t  o f  C o m m o n  P leas ,  Da le  
B r i s o n  w a s  c o n v i c t e d  o f  rape ,  k i d n a p i n g ,  a g g r a v a t e d  assaul t ,  c a r r y i n g  a pro-  
h ib i t ed  o f f e n s i v e  w e a p o n ,  and  three  coun ts  o f  i n v o l u n t a r y  dev i a t e  sexual  in-  
t e rcourse .  B r i s o n  was  s e n t e n c e d  to 18 to 42 yea r s  o f  i m p r i s o n m e n t .  His  
t e rm w a s  8 to 20  yea r s  fo r  r ape  and  4 to 10 yea r s  for  assaul t ,  to be  se rved  
consecu t ive ly .  H e  also r e c e i v e d  6 to 12 years  fo r  each  o f  the  i n v o l u n t a r y  de-  
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viate  sexua l  i n t e r c o u r s e  conv ic t ions  ( a l t h o u g h  e a c h  o f  these  was  to run  con-  
current ly ,  t h e y  w e r e  to be se rved  c o n s e c u t i v e l y  w i th  the  o the r  s en t ences ) .  
Br i son  s o u g h t  D N A  tes t ing  dur ing  the trial ,  bu t  his  r eques t  was  den i ed .  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  The  p r o s e c u t i o n  b a s e d  its case  on  seve ra l  
points:  

T h e r e  w e r e  t w o  separa te  v ic t im iden t i f i c a t i ons  o f  B r i s o n  n e a r  the  
v i c t i m ' s  a p a r t m e n t  bui ld ing.  

- A ha i r  s a m p l e  f rom the scene  of  the c r i m e  was  cons i s t en t  w i t h  B r i s o n ' s .  

B r i s o n ' s  a l ibi ,  s leep ing  on the  c o u c h  o f  his  h o m e ,  was  c o r r o b o r a t e d  
o n l y  b y  h is  mother .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  In 1992 the  P e n n s y l v a n i a  S u p e r i o r  C o u r t  ru led  
(618 A . 2 d  4 2 0 )  tha t  D N A  tes t ing  m u s t  be  p e r f o r m e d  if  the  e v i d e n c e  had  
been  m a i n t a i n e d  and  the s e m e n  stain f r o m  the  v i c t i m ' s  u n d e r w e a r  w a s  no t  
bad ly  d e g r a d e d .  It a lso ruled tha t  the b u r d e n  o f  the  cos t  o f  this  tes t  w a s  u p o n  
the  C o m m o n w e a l t h .  

D N A  r e s u l t s .  C e l l m a r k  D iagnos t i c s  r epo r t ed  tha t  no resu l t  was  d i s c e m i b l e  
f rom the  v a g i n a l  swab ,  but  the s e m e n  s ta in  f r o m  the  v i c t i m ' s  pan t i e s  y i e l d e d  
resul ts  tha t  e x c u l p a t e d  Br i son  as the assa i lant .  

C o n c l u s i o n .  A f t e r  the  tests w e r e  p e r f o r m e d ,  the  d i s t r ic t  a t t o r n e y ' s  o f f i ce  
c o n d u c t e d  its o w n .  Resu l t s  m a t c h e d  t hose  o f  the  f i rs t  one ,  and  B r i s o n  w a s  
f reed  a f te r  s e r v i n g  31/2 years  o f  his  sen tence .  

, Z ?  , .o~  

Ronn ie  B u l l o c k  (Ch icago ,  I l l inois)  

F a c t u a l  b a c k g r o u n d .  On  M a r c h  18, 1983, a 9 - y e a r - o l d  girl w a s  w a l k i n g  to 
school  w h e n  a m a n  dressed  l ike a po l i ce  o f f i ce r  a p p r o a c h e d  her. H e  then  
chased  the  gir l ,  f o r c e d  her  into a car, d r o v e  to a n e a r b y  alley, and  r aped  her.  
On Apr i l  18, 1983,  in the s a m e  area,  a 12 -yea r -o ld  girl  r epor t ed  tha t  a m a n  
d i s p l a y i n g  a b a d g e  chased  her, fo rced  he r  in to  a car,  d r o v e  to an  al ley,  and  
raped her.  

B u l l o c k  w a s  c h a r g e d  in both  inc idents ,  bu t  cha rges  s t e m m i n g  f r o m  the  sec-  
ond  w e r e  d r o p p e d .  R o n n i e  B u l l o c k  w a s  c o n v i c t e d  o f  a g g r a v a t e d  c r i m i n a l  
sexual  a s sau l t  b y  a C o o k  C o u n t y  j u r y  in M a y  1984. A j u d g e  s e n t e n c e d  Bu l -  
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l o c k  to  6 0  y e a r s  in  p r i s o n  f o r  d e v i a t e  s e x u a l  a s s a u l t  and  15 c o n c u r r e n t  y e a r s  
f o r  a g g r a v a t e d  k i d n a p i n g .  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  T h e  p r o s e c u t i o n  b a s e d  its c a s e  on  s eve ra l  
p o i n t s :  

A p o l i c e  o f f i c e r  i d e n t i f i e d  B u l l o c k  f r o m  a c o m p o s i t e  s k e t c h  c o m p i l e d  
b y  t he  t w o  v i c t i m s .  

�9 B o t h  v i c t i m s  i d e n t i f i e d  B u l l o c k  in a p o l i c e  l i neup .  

~ B u l l o c k  l i v e d  in the  a r e a  w h e r e  the  r apes  o c c u r r e d .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  I m m e d i a t e l y  f o l l o w i n g  B u l l o c k ' s  c o n v i c t i o n ,  he  
i n s i s t e d  t h a t  t h e  e v i d e n c e  b e  i m p o u n d e d .  T h i s  m o t i o n  w a s  a p p r o v e d ,  a n d  the  
j u d g e  o r d e r e d  t h a t  t h e  v i c t i m ' s  p a n t i e s  be  s t o r ed  in  the  c i r c u i t  c o u r t  c l e r k ' s  
o f f i ce  f r eeze r .  A n  a p p e a l s  c o u r t  u p h e l d  B u l l o c k ' s  c o n v i c t i o n  in  M a r c h  1987.  
B u l l o c k  a l so  f i l e d  a m o t i o n  f o r  p o s t c o n v i c t i o n  re l ie f ,  w h i c h  w a s  d e n i e d  in  
O c t o b e r  1990 .  H e  t h e n  s u b m i t t e d  a m o t i o n  in 1993  to h a v e  t h e  e v i d e n c e  re- 
l e a s e d  f o r  D N A  tes t s .  T h e  p r o s e c u t i o n  a g r e e d  to th i s  m o t i o n ;  i t  w a s  g r a n t e d  
in  J u n e  1993.  T h e r e  w a s  a de lay ,  h o w e v e r ,  b e t w e e n  the  g r a n t i n g  o f  t he  m o -  
t i o n  a n d  C e l l m a r k  D i a g n o s t i c s '  t e s t  b e c a u s e  s o m e  o f  t he  e v i d e n c e  ( i n c l u d -  
i ng  t he  v i c t i m ' s  p a n t i e s )  h a d  d i s a p p e a r e d .  B u l l o c k ' s  a t t o m e y s  e v e n t u a l l y  
f o u n d  t h e  m a t e r i a l s  a n d  s e n t  t h e m  to C e l l m a r k  D i a g n o s t i c s .  

D N A  r e s u l t s .  T h e  r e p o r t  f r o m  C e l l m a r k  D i a g n o s t i c s ,  c o m p l e t e d  in  O c t o b e r  
1994 ,  s t a t e d  t h a t  P C R  t e s t i ng  w a s  p e r f o r m e d  o n  a s p e r m  a n d  n o n s p e r m  f rac -  
t i o n  o f  t h e  v i c t i m ' s  p a n t i e s ,  a rec ta l  s w a b ,  the  b l o o d  o f  t h e  v i c t i m ,  a n d  the  
b l o o d  o f  B u l l o c k .  N o  c o n c l u s i o n s  c o u l d  b e  r e a c h e d  f r o m  t h e  r ec t a l  s w a b  
d u e  to a n  i n s u f f i c i e n t  q u a n t i t y  o f  h u m a n  D N A .  T h e  r e p o r t  s t a t e d  t h a t  B u l -  
l o c k  w a s  e x c l u d e d  as t h e  s o u r c e  o f  b o t h  the  s p e r m  and  the  n o n s p e r m  f rac -  
t i ons  in  t he  s e m e n  s ta in  o n  the  v i c t i m ' s  p a n t i e s  ( see  a p p e n d i x  f o r  c o m p l e t e  

r e su l t s ) .  

C o n c l u s i o n .  O n  O c t o b e r  14, 1994 ,  B u l l o c k  w a s  r e l e a s e d  w i t h o u t  b o n d  bu t  
o r d e r e d  to  r e m a i n  c o n f i n e d  to h is  p a r e n t s '  h o u s e  o n  e l e c t r o n i c  m o n i t o r i n g .  
T h e  p r o s e c u t i o n  w a n t e d  to r u n  its o w n  tes t s  on  the  p a n t i e s ,  so  a h e a r i n g  w a s  
s c h e d u l e d  f o r  N o v e m b e r  23 ,  1994.  W h e n  the  C o o k  C o u n t y  l a b o r a t o r y  ar-  
r i v e d  a t  t h e  s a m e  c o n c l u s i o n ,  a j u d g e  d i s m i s s e d  t he  c h a r g e s ,  and  the  d i s t r i c t  
a t t o m e y ' s  o f f i c e  d e c l i n e d  to p r o s e c u t e  in  a n e w  tr ial .  B u l l o c k  s e r v e d  101/2 
y e a r s  o f  h i s  s e n t e n c e .  
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Leonard C a l l a c e  ( W h i t e  Plains, N e w  York)  

F a c t u a l  b a c k g r o u n d .  In January 1985 a t e e n a g e  girl  was  w a l k i n g  to he r  ca r  
in the p a r k i n g  lot  o f  a shopping  center .  She  w a s  accos t ed  by  t w o  m e n  at 
kn i fe  po in t  and  f o r c e d  into a n e a r b y  car. One  m a n ,  a l l eged ly  Ca l l ace ,  sexu-  
a l ly  a s sau l t ed  the  v i c t im  repea ted ly  wh i l e  the o t h e r  m a n  w a t c h e d  f r o m  the  
f ront  seat. T h e  s e c o n d  m a n  was n e v e r  iden t i f ied .  

A Su f fo lk  C o u n t y  j u r y  took  1 h o u r  to conv ic t  L e o n a r d  Ca l l a ce  o f  s o d o m y  
(four  coun t s ) ,  s exua l  abuse  ( three counts ) ,  w r o n g f u l  i m p r i s o n m e n t ,  and 
cr iminal  p o s s e s s i o n  o f  a weapon .  Ca l l ace  r e j ec t ed  a p l ea  b a r g a i n  tha t  w o u l d  
have  g i v e n  h im  4 m o n t h s  in pr i son  i f  he  p ied  to a l esser  charge .  O n  M a r c h  
24, 1987, C a l l a c e  w a s  sen tenced  to 25 to 50 yea r s  in pr ison.  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  T h e  p r o s e c u t i o n  based  its case  on  severa l  
points:  

�9 A s k e t c h  b y  po l i ce  artists r e s e m b l e d  Ca l lace .  

T h e  v i c t i m  iden t i f i ed  Cal lace  f r o m  a pho to  a r ray  and  m a d e  an i n - cou r t  
i den t i f i ca t ion .  

�9 The  b l o o d  g r o u p  o f  the s e m e n  w a s  type  A,  the  s a m e  as Ca l l a ce ' s .  

�9 C a l l a c e ' s  a l ibi  was  unco r robora t ed .  

Postconviction challenges. C a l l a c e ' s  c o n v i c t i o n  was  a f f i r m e d  on  appea l  
and l eave  to appea l  to the cour t  o f  appea l s  w a s  den ied .  W h i l e  in  p r i son ,  
Ca l lace  l e a r n e d  a b o u t  D N A  tes t ing  and  h o w  it  w a s  u s e d  to f r ee  a f o r m e r  in- 
ma te  ( see  case  s u m m a r y  o f  Char les  Dabbs ) .  H e  asked  his  a t t o r n e y  abou t  the  
or ig ina l  tr ial  e v i d e n c e .  

C a l l a c e ' s  a t t o m e y  r e m e m b e r e d  two th ings  f r o m  the or ig ina l  t r ia l  record .  
Firs t ,  the  v i c t i m  h a d  jus t  p icked  up  h e r  j eans  f r o m  the c leaners .  S e c o n d ,  the  
v ic t im sp i t  ou t  s e m e n  onto the j e ans  a f te r  one  o f  the  assaul ts .  T h e r e f o r e ,  a n y  
s e m e n  on  t hose  j e a n s  would  have  c o m e  f r o m  the  assai lant ;  i f  i t  d id  no t  
ma tch  C a l l a c e ' s ,  he  could  be freed.  T h e  de f ense  used  this  i n f o r m a t i o n  to se-  
cure  the  j e a n s  f r o m  the p rosecu t ion  fo r  D N A  tes t ing  at  L i f e c o d e s ,  Inc.  O n  
June  27,  1991,  a Su f fo lk  C o u n t y  C o u r t  j u d g e  g ran t ed  C a l l a c e ' s  m o t i o n  to 
c o n s i d e r  D N A  tes ts  as " n e w  e v i d e n c e "  (573 N.Y.S .2d  137). T h e  j u d g e  a lso 
ruled tha t  i f  the  s a m p l e s  did no t  m a t c h ,  he w o u l d  hold  a h e a r i n g  to c o n s i d e r  
p o s t c o n v i c t i o n  r e l i e f  fo r  Cal lace .  
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D N A  r e s u l t s .  T h e  R F L P  ana lys i s  p e r f o r m e d  by  L i f ecodes ,  Inc. ,  on the 
v i c t i m ' s  j e a n s  s h o w e d  tha t  D N A  in the s e m e n  s ta ins  did  no t  m a t c h  
Ca l l ace ' s .  

C o n c l u s i o n .  O n  O c t o b e r  5, 1992, Ca l l ace  was  re leased  f r o m  pr ison.  The  
p r o s e c u t i o n  d i s m i s s e d  all charges  aga ins t  Ca l l ace  and d e c l i n e d  to p rosecu te  
in a n e w  trial  b e c a u s e  o f  the D N A  e v i d e n c e  and the  r e luc tance  o f  the vic t im 
to endu re  a n o t h e r  trial.  Ca l lace  se rved  a lmos t  6 years  o f  his  sen tence .  

Terry Leon Chalmers (White Plains, New York) 

F a c t u a l  b a c k g r o u n d .  O n  A u g u s t  18, 1986,  a w o m a n  was  raped ,  and  Terry  
C h a l m e r s  was  a r res ted  for  the cr ime.  

He was  c o n v i c t e d  b y  a W e s t c h e s t e r  C o u n t y  j u r y  on  June  9, 1987,  o f  rape,  
so d o my ,  robbe ry ,  and  two  coun ts  o f  g rand  larceny.  T h e  cou r t  s e n t enc ed  
C h a l m e r s  to 12 to 24  yea r s  in pr ison.  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  T h e  p r o s e c u t i o n  based  its case  aga ins t  
C h a l m e r s  on seve ra l  points :  

�9 T h e  v i c t i m  iden t i f i ed  C h a l m e r s  f rom a po l ice  photo  array.  

T h e  v i c t im  iden t i f i ed  C h a l m e r s  in two  sepa ra te  pol ice  l i neups  and in the 
c o u r t r o o m .  

�9 C h a l m e r ' s  alibi  was  unco r robo ra t ed .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  C h a l m e r s  f i led  an appea l  c l a i m i n g  tha t  the  po- 
lice l i neup  w a s  i m p r o p e r l y  conduc ted .  T h e  A p p e l l a t e  D i v i s i o n  o f  the New 
York S u p r e m e  Cour t  ru led  on Ju ly  18, 1990, tha t  the  l ineup  was  p r o p e r l y  
conduc t ed ,  and  e v e n  i f  it were  not ,  the v i c t i m ' s  in -cour t  i den t i f i ca t i on  was 
suff ic ient .  T h e  cou r t  a f f i rmed  C h a l m e r s '  c o n v i c t i o n  (559 N.Y.S .2d  27).  

C h a l m e r s  app l i ed  to the  I n n o c e n c e  Pro jec t  to ass i s t  h im in ob t a in ing  
p o s t c o n v i c t i o n  rel ief .  P ro j ec t  l awye r s  s ecu red  the phys ica l  e v i d e n c e  and for- 
w a r d e d  i t  to F o r e n s i c  Sc i ence  Assoc i a t e s  ( F S A )  fo r  D N A  tes t ing .  

D N A  r e s u l t s .  F S A  tes ted  s a m p l e s  o f  b l o o d  f rom the  v ic t im and  C h a l m e r s  as 
well  as f r o m  the vag ina l  and  cerv ica l  s w a b s  f rom the or ig ina l  rape  kit.  The  
first  r epo r t  f r o m  F S A ,  on  Ju ly  8, 1994, s h o w e d  the resul ts  f r o m  tests  o f  the 
v i c t i m ' s  b l o o d  and  the two  swabs .  T h e  s econd  repor t ,  da ted  Ju ly  26,  1994, 
s ta ted tha t  C h a l m e r s  cou ld  be e l im ina t ed  as the  source  o f  the  s e m e n  on  the 
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two  s w a b s  on  t he  bas i s  o f  d i f fe rences  in th ree  p o l y m a r k e r  g e n e s  (see  appen-  
dix for  resul t s ) .  

C o n c l u s i o n .  C h a l m e r s '  conv ic t ion  w a s  v a c a t e d  and c h a r g e s  w e r e  d i s m i s s e d  
on J a n u a r y  31, 1995.  T h e  related l a r c e n y  cha rges  w e r e  d i s m i s s e d  in Apri l  
1995. C h a l m e r s  s e r v e d  8 years  o f  his sen tence .  

Ronald  C o t t o n  (Bur l ington,  N o r t h  Caro l ina )  

F a c t u a l  b a c k g r o u n d .  In two separa te  inc iden t s  in J u l y  1984,  an assa i lan t  
b roke  in to  an  a p a r t m e n t ,  severed  p h o n e  wi res ,  s e x u a l l y  a s sau l t ed  a w o m a n ,  
and s e a r c h e d  t h r o u g h  her  be long ings ,  t a k i n g  m o n e y  and  o t h e r  i t ems .  

On  A u g u s t  1, 1984,  R o n a l d  Cot ton  w a s  a r res t ed  fo r  the rapes .  In J anua ry  
1985, C o t t o n  w a s  c o n v i c t e d  by  a j u r y  o f  one  c o u n t  o f  r ape  and  one  coun t  o f  
burg lary .  In a s e c o n d  trial, in N o v e m b e r  1987,  C o t t o n  w a s  c o n v i c t e d  o f  bo th  
rapes  and  t w o  c o u n t s  of  burglary.  A n  A l a m a n c e  C o u n t y  S u p e r i o r  Cour t  sen-  
t enced  C o t t o n  to l i fe  plus  54 years.  

P r o s e c u t o r ' s  e v i d e n c e  at  t r i a l .  C o t t o n ' s  al ibi  was  s u p p o r t e d  by  f a m i l y  
m e m b e r s .  T h e  j u r y  was  no t  a l lowed  to hea r  e v i d e n c e  tha t  the  s econd  v i c t i m  
fa i led  to p i c k  C o t t o n  out  o f  e i ther  a pho to  a r r a y  or  a po l i ce  l ineup.  T h e  pros-  
ecu t ion  b a s e d  its c a s e  on several  points :  

- A p h o t o  i d e n t i f i c a t i o n  was  m a d e  b y  one  o f  the v i c t ims .  

A po l i ce  l i n e u p  iden t i f i ca t ion  w a s  m a d e  b y  one  o f  the  v i c t ims .  

A f l a s h l i g h t  in Co t ton ' s  h o m e  r e s e m b l e d  the  one  u s e d  b y  the  assai lant .  

R u b b e r  f r o m  C o t t o n ' s  tennis  shoe  was  c o n s i s t e n t  w i t h  r u b b e r  f o u n d  a t  
o n e  o f  the  c r i m e  scenes.  

P o s t c o n v i c t i o n  c h a l l e n g e s .  C o t t o n ' s  a t t o m e y  f i led  an appea l .  T h e  Nor th  
C a r o l i n a  S u p r e m e  C o u r t  o v e r t u m e d  the  c o n v i c t i o n  b e c a u s e  the  s econd  vic-  
t im h a d  p i c k e d  a n o t h e r  m a n  ou t  o f  the  l i neup  and the  tr ial  cou r t  d id  no t  al- 
l ow  this  e v i d e n c e  to be heard  by  the ju ry .  

In N o v e m b e r  1987 Co t ton  was  retr ied,  this  t ime  fo r  bo th  rapes.  T h e  s econd  
v i c t im  h a d  d e c i d e d  tha t  Co t ton  was  the  assa i lant .  B e f o r e  the  s econd  t r ia l ,  a 
m a n  in p r i son ,  w h o  had  been  c o n v i c t e d  for  c r imes  s im i l a r  to these  assaul ts ,  
s ta ted  to a n o t h e r  i n m a t e  that  he had  c o m m i t t e d  C o t t o n ' s  c r imes .  T h e  supe-  
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r ior  c o u r t  j u d g e  r e f u s e d  to a l l o w  th i s  i n f o r m a t i o n  in to  e v i d e n c e ,  a n d  C o t t o n  
was  c o n v i c t e d  o f  b o t h  r ap es  and  s e n t e n c e d  to life. 

T h e  n e x t  y e a r  C o t t o n ' s  a p p e l l a t e  d e f e n d e r  f i led  a b r i e f  t ha t  d i d  n o t  a rgue  the  
f a i lu re  to a d m i t  t h e  s e c o n d  s u s p e c t ' s  c o n f e s s i o n .  T h e  c o n v i c t i o n  w a s  af-  
f i rmed .  I n  1994  t w o  n e w  l a w y e r s ,  at  t he  r e q u e s t  o f  the  c h i e f  a p p e l l a t e  de -  
fender ,  t o o k  o v e r  C o t t o n ' s  d e f e n s e .  T h e y  f i led  a m o t i o n  fo r  a p p r o p r i a t e  re- 
l ie f  on  the  g r o u n d s  o f  i n a d e q u a t e  a p p e a l  counse l .  T h e y  a l so  f i l ed  a m o t i o n  
for  D N A  t e s t i n g  t h a t  w a s  g r a n t e d  in O c t o b e r  1994.  In  the  s p r i n g  o f  1995,  
the  B u r l i n g t o n  P o l i c e  D e p a r t m e n t  t u r n e d  o v e r  all e v i d e n c e  t h a t  c o n t a i n e d  
the  a s s a i l a n t ' s  s e m e n  fo r  D N A  tes t ing .  

D N A  r e s u l t s .  T h e  s a m p l e s  f r o m  o n e  v i c t i m  w e r e  too  d e t e r i o r a t e d  to be  con -  
c lu s ive ,  b u t  t h e  s a m p l e s  f r o m  the  o t h e r  v i c t i m ' s  v a g i n a l  s w a b  a n d  u n d e r -  
w e a r  w e r e  s u b m i t t e d  to P C R  t e s t i ng  and  s h o w e d  no  m a t c h  to C o t t o n .  A t  the  
d e f e n s e  a t t o m e y s '  r e q u e s t ,  the  r e su l t s  w e r e  sen t  to t he  S t a t e  B u r e a u  o f  
I n v e s t i g a t i o n ' s  D N A  d a t a  b a s e  c o n t a i n i n g  the D N A  p a t t e r n s  o f  c o n v i c t e d ,  
v i o l e n t  f e l o n s  in  N o r t h  C a r o l i n a  p r i sons .  T h e  S t a t e ' s  d a t a  b a s e  s h o w e d  a 
m a t c h  w i t h  t h e  c o n v i c t  w h o  h a d  e a r l i e r  c o n f e s s e d  to t he  c r i m e .  

Conclusion.  A f t e r  C o t t o n ' s  a t t o r n e y s  r e c e i v e d  the  D N A  tes t  r e s u l t s  in  M a y  
1995,  t h e y  c o n t a c t e d  the  d i s t r i c t  a t to rney ,  w h o  j o i n e d  the  d e f e n s e  a t t o r n e y s  
in the  m o t i o n  to d i s m i s s  t h e  c h a r g e s .  O n  June  30, 1995 ,  C o t t o n  w a s  off i -  
c i a l l y  c l e a r e d  o f  al l  c h a r g e s  a n d  r e l e a s e d  f r o m  p r i son .  In  J u l y  1995  the  gov -  
e r n o r  o f  N o r t h  C a r o l i n a  o f f i c i a l l y  p a r d o n e d  Co t ton ,  m a k i n g  h i m  e l i g i b l e  fo r  
$ 5 , 0 0 0  c o m p e n s a t i o n  f r o m  the  Sta te .  C o t t o n  h a d  s e r v e d  101/2 y e a r s  o f  h is  
s e n t e n c e .  

Rolando Cruz and Alejandro Hernandez (Chicago, Illinois) 
Factual background.  O n  F e b r u a r y  25 ,  1983,  a 1 0 - y e a r - o l d  gi r l  w a s  k id -  
n a p e d  f r o m  h e r  h o m e ,  r aped ,  a n d  b l u d g e o n e d  to dea th .  H e r  b o d y  w a s  f o u n d  
seve ra l  d a y s  l a t e r  in  a w o o d e d  area .  A n  a u t o p s y  s h o w e d  s h e  h a d  d i e d  f r o m  
seve ra l  b l o w s  to t h e  h ead ,  a n d  h e r  b o d y  e v i d e n c e d  a b r o k e n  n o s e ,  p o s t m o r -  
t em s c r a t c h e s ,  a n d  s e x u a l  a s sau l t .  T w o  w e e k s  la te r  an  a n o n y m o u s  t ip  led  
s h e r i f f ' s  d e t e c t i v e s  to H e m a n d e z .  H e  a l l e g e d l y  m a d e  s t a t e m e n t s  t h a t  he  
k n e w  the  m e n  i n v o l v e d  in the  c r i m e  b u t  tha t  he  w a s  n o t  o n e  o f  t he  p e r p e t r a -  
tors .  O n  the  b a s i s  o f  h is  s t a t e m e n t s ,  H e m a n d e z  w a s  a r r e s t e d  o n  M a r c h  6, 
1984.  
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S e v e r a l  d a y s  la ter ,  t he  d e t e c t i v e s  s p o k e  w i t h  C r u z ,  w h o  w a s  an  a c q u a i n t a n c e  
o f  H e r n a n d e z .  C r u z  a l l e g e d l y  r e p o r t e d  " v i s i o n s "  to the  p o l i c e u v i s i o n s  
w h o s e  de t a i l s  w e r e  s i m i l a r  to t h o s e  a s s o c i a t e d  w i t h  the  c r i m e .  C r u z  w a s  in-  
d i c t e d  o n  M a r c h  9, 1984, on  the  ba s i s  o f  t h o s e  s t a t e m e n t s .  

In 1985,  in  a D u P a g e  C o u n t y  C i r c u i t  Cour t ,  R o l a n d o  C r u z  and  A l e j a n d r o  
H e r n a n d e z  w e r e  j o i n t l y  t r ied ,  c o n v i c t e d ,  and  s e n t e n c e d  to d e a t h  fo r  k i d n a p -  
ing ,  r ape ,  a n d  m u r d e r .  A j u r y  w a s  u n a b l e  to r e a c h  a v e r d i c t  on  a th i rd  co -  

d e f e n d a n t .  

Prosecutor's  evidence a t  t r i a l .  T h e  p r o s e c u t i o n  b a s e d  its c a se  o n  s e v e r a l  

po in t s :  

�9 S e v e r a l  l a w  e n f o r c e m e n t  o f f i ce r s  t e s t i f i ed  t ha t  C r u z  and  H e m a n d e z  

m a d e  i n c r i m i n a t i n g  s t a t e m e n t s .  

S e v e r a l  w i t n e s s e s  t e s t i f i ed  t ha t  C r u z  and  H e m a n d e z  a d m i t t e d  to h a v i n g  

i n t i m a t e  k n o w l e d g e  o f  t he  c r i m e .  

C r u z ' s  a l l e g e d  " d r e a m  v i s i o n s "  o f  the  m u r d e r ,  t h o u g h  no t  t a p e  r e c o r d e d ,  
w e r e  a d m i t t e d  into e v i d e n c e  on  the  ba s i s  o f  t he  t e s t i m o n y  o f  s h e r i f f ' s  

d e t e c t i v e s .  

�9 T h e  a l ib i  d e f e n s e s  o f  the  t w o  m e n  w e r e  n o t  a g g r e s s i v e l y  p u r s u e d .  

T h e  H e m a n d e z  d e f e n s e  a l so  c o n t e n d e d  t ha t  a n y  i n c u l p a t o r y  s t a t e m e n t s  
b y  h i m  a g a i n s t  o the r s  w e r e  m a d e  to c o l l e c t  a $10,000 r e w a r d .  

Postconvict ion challenges.  A f t e r  an  a p p e a l  b y  Cruz ,  t h e  I l l i no i s  S u p r e m e  
C o u r t  r u l e d  t h a t  C r u z  was  " d e n i e d  a f a i r  t r ial  b y  r e a s o n  o f  i n t r o d u c t i o n  o f  
a d m i s s i o n s  o f  c o d e f e n d a n t s "  (521  N . E . 2 d  18). T h e  c o u r t  r u l e d  o n  J a n u a r y  
19, 1988,  t h a t  t h e  t h ree  m e n  s h o u l d  h a v e  b e e n  t r i ed  s e p a r a t e l y  w h e n  it  w a s  
c l e a r  t ha t  t he  p r o s e c u t i o n  w a s  g o i n g  to u s e  i n c u l p a t o r y  s t a t e m e n t s  b y  d e f e n -  
d a n t s  as  e v i d e n c e  ag a in s t  o n e  ano ther .  T h e  c a s e  w a s  r e v e r s e d  a n d  r e m a n d e d  
to the  D u P a g e  C i r c u i t  Cour t .  T h e  I l l i no i s  S u p r e m e  C o u r t  e s s e n t i a l l y  m a d e  
the  s a m e  r u l i n g  o n  H e m a n d e z ' s  a p p e a l  (521 N . E . 2 d  25 )  o n  J a n u a r y  19, 

1988.  

C r u z  w a s  a g a i n  c o n v i c t e d  b y  a j u r y  in  a D u P a g e  C o u n t y  C i r c u i t  C o u r t ,  a n d  
h e  a p p e a l e d .  T h e  I l l ino is  S u p r e m e  C o u r t  i n i t i a l l y  a f f i r m e d  the  c i r c u i t  c o u r t ' s  
d e c i s i o n ,  bu t ,  in  v i e w  o f  m a n y  a m i c u s  c u r i a e  b r i e f s ,  t he  c o u r t  a g r e e d  to  l o o k  
at  C r u z ' s  c o n v i c t i o n  again .  T h i s  t ime ,  o n  J u l y  14, 1994 ,  the  c o u r t  r e v e r s e d  
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the  d e c i s i o n  o f  the  c i rcu i t  cour t  (643 N.E.2d  636) .  T h e  reversa l  was  largely  
based  o n  s t a t e m e n t s  m a d e  by  ano the r  man,  Br i an  D u g a n ,  a c o n v i c t e d  rapist-  
murde re r ,  w h o  c l a i m e d  to have  c o m m i t t e d  the  c r i m e  alone.  D u g a n ' s  confes -  
s ion was  m a d e  t h r o u g h  hypo the t i ca l  s t a t ements  du r ing  a p l ea  ba rga in  for  
o the r  c r imes ,  so the  c o n f e s s i o n  could  not  be u s e d  aga ins t  h im.  

H e m a n d e z ' s  s e c o n d  conv ic t i on ,  in a separa te  appea l ,  was  also reversed  and  
r e m a n d e d ,  l i e  w a s  c o n v i c t e d  a third t ime b y  a jury, and this conv ic t ion ,  too, 
was  o v e r t u r n e d .  

D N A  r e s u l t s .  In  S e p t e m b e r  1995 D N A  tests s h o w e d  that  n e i t h e r  Cruz  no r  
H e m a n d e z  w e r e  the  con t r ibu to r s  of  the s e m e n  f o u n d  at  the c r ime  scene.  
Tests  a lso  d e t e r m i n e d  tha t  Br ian  D u g a n  could  not  be e l i m i n a t e d  as a poten-  
tial con t r ibu tor .  P r o s e c u t o r s  con t ended  that  the  D N A  e v i d e n c e  s h o w e d  on ly  
tha t  C r u z  and  H e m a n d e z  were  not  the rapists,  bu t  t h e y  cou ld  still  have  been  
p r e s e n t  at  the  c r ime .  C r u z ' s  ne w  defense  t e am d e c i d e d  on  a b e n c h  trial. 
H e m a n d e z  a w a i t e d  a fou r th  j u r y  trial. 

C o n c l u s i o n .  B e f o r e  the  j u d g e  gave  a d i rec ted  ve rd i c t  in the Cruz  case,  a 
she r i f f ' s  d e p a r t m e n t  l i eu t enan t  r ecan ted  t e s t i m o n y  he had  p r o v i d e d  in previ -  
ous  tr ials .  In the  ea r l i e r  t r ials ,  the l ieu tenant  p r o v i d e d  c o r r o b o r a t i n g  testi-  
m o n y  tha t  two  o f  his  de t ec t i ve s  told h im i m m e d i a t e l y  abou t  C r u z ' s  d r e a m -  
v i s ion  s t a t e m e n t s .  A t  C r u z ' s  la test  trial, h o w e v e r ,  the l i eu t enan t  sa id  he was  
in F l o r i d a  on  the  d a y  o f  the  s u p p o s e d  conve r s a t i ons  and cou ld  no t  have  spo-  
ken  to a n y o n e  a b o u t  C r u z ' s  s ta tements .  On N o v e m b e r  3, 1995,  a D u P a g e  
C o u n t y  j u d g e  a c q u i t t e d  Cruz  on the basis  o f  the  r ecan t ed  t e s t imony ,  the 
D N A  e v i d e n c e ,  and  the  l ack  o f  a n y  subs tan t i a ted  e v i d e n c e  a ga in s t  Cruz.  
R o l a n d o  Cruz  s e r v e d  11 yea r s  on dea th  row. 

H e m a n d e z ' s  c a se  was  a lso  d i smissed ,  and he was  set  free.  H e  s e r v e d  11 
yea r s  on  d e a t h  row. B r i an  D u g a n  has not  b e e n  c h a r g e d  wi th  the  murder .  H e  
has  r e fused  to t e s t i fy  a b o u t  the case  unless  he  is g r a n t ed  d e a t h - p e n a l t y  im-  
mun i ty .  

Charles Dabbs (Westchester County, New York) 

F a c t u a l  b a c k g r o u n d .  E a r l y  on  the  morn ing  o f  A u g u s t  12, 1982,  the  v ic t im 
was  w a l k i n g  h o m e  w h e n  she  was  assaul ted  f rom behind .  She  was  fo rc ib ly  
d r a g g e d  into an  a l l ey  b e t w e e n  a wa rehous e  and  a n o t h e r  bu i ld ing .  T h e  assai l -  
ant  d r o p p e d  the  v i c t i m  d o w n  a f l ight  o f  stairs,  and  she  lost  c o n s c i o u s n e s s .  
W h e n  she  a w o k e ,  she  s aw  two o ther  m e n  wi th  the or ig inal  assa i lan t .  One  o f  
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the a t t a cke r s  h e l d  the  w o m a n ' s  legs,  one  he ld  he r  a rms ,  and  the th i rd  r aped  
her. She  w a s  ab le  to ident i fy  on ly  the f ace  o f  the  m a n  w h o  r a p e d  her  (a l leg-  
ed ly  Dabbs ) .  T h e  a l l eged  accompl i ces  were  n e v e r  loca ted .  

Char les  D a b b s  w a s  conv ic ted  o f  f i r s t -degree  rape  b y  a j u r y  in a W e s t c h e s t e r  
C o u n t y  C o u r t  on  Apr i l  10, 1984. He  was  o r d e r e d  to se rve  121/2 to 20 yea r s  
in pr i son .  

P r o s e c u t o r ' s  e v i d e n c e  at t r i a l .  T h e  p r o s e c u t i o n  b a s e d  its case  on  severa l  
points :  

�9 T h e  v i c t i m  w a s  able  to iden t i fy  D a b b s  b e c a u s e  t h e y  are d i s t an t  cous ins .  

T h e  v i c t i m  tes t i f i ed  that  the assa i l an t  w o r e  a d i s t i nc t ive  cap  and  had  a 
d i s t i n c t i v e  l augh ,  wh ich  she s ta ted were  bo th  s im i l a r  to D a b b s '  

AB O t y p i n g  o f  a s emen  stain on the v i c t i m ' s  pan t s  s h o w e d  the p r e s e n c e  
o f  the  H a n d  the  B ant igens;  D a b b s  is an O sec re to r  w h o s e  b o d y  f lu ids  
c o n t a i n  the  H ant igen.  Th i s  b lood  t y p i n g  s h o w e d  tha t  D a b b s  cou ld  n o t  
be  e x c l u d e d  as a source  o f  the semen .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  D a b b s  appea l ed  h is  conv i c t i on ,  bu t  it was  up-  
he ld  by  the  a p p e l l a t e  cour t  in June  1988 (529 N .Y.S .2d  557) .  O n  N o v e m b e r  
21,  1990, the  W e s t c h e s t e r  C o u n t y  S u p r e m e  C o u r t  g r an t ed  D a b b s '  r eques t  
fo r  D N A  t e s t i n g  ( 5 7 0  N.Y.S.2d 765).  T h e  cou r t  ru led  tha t  a n y  p r e s e r v e d  ev i -  
dence  w a s  to be  r e l eased  by  the c o u n t y  l a b o r a t o r y  fo r  t e s t ing  by  L i f e c o d e s ,  
Inc. 

1)NA r e s u l t s .  L i f e c o d e s ,  Inc.,  r epor t ed  tha t  D N A  tests  o f  a g a u z e  pad  and  a 
cu t t ing  f r o m  the  v i c t i m ' s  j eans  y i e lded  i n c o n c l u s i v e  resul ts .  R F L P  tes t ing  
was  c o n d u c t e d ,  h o w e v e r ,  on a cu t t ing  f rom the  v i c t i m ' s  u n d e r w e a r .  T h e  
D N A  f r o m  the  s e m e n  on the pant ies  did  not  m a t c h  the  D N A  f r o m  a b l o o d  
s a m p l e  s u b m i t t e d  b y  Dabbs .  

C o n c l u s i o n .  O n  the  bas is  of  the D N A  resul ts ,  D a b b s '  a t t o m e y  f i led  a m o -  
t ion to h a v e  the  c o n v i c t i o n  vacated .  T h e  p r o s e c u t i o n  e l ec t ed  no t  to o p p o s e  
D a b b s '  m o t i o n ,  and  on  July  31, 1991, the  W e s t c h e s t e r  C o u n t y  S u p r e m e  
C o u r t  ru led  tha t  the  D N A  ana lys i s  was  su f f i c i en t  to ind ica te  tha t  the  de fen -  
dan t  w a s  n o t  the  perpetra tor .  T h e  p r o s e c u t i o n  m o v e d  to d i s m i s s  the indic t -  
m e n t  on  the  ba s i s  o f  the D N A  resul ts  and  the  r e luc t ance  o f  the  v ic t im to tes-  
t i fy  at  a n e w  tr ial .  T h e  d i smissa l  was  g r a n t e d  b y  the  c o u r t  on  A u g u s t  22,  
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1991. T h e  cou r t ' s  w r i t t e n  o p i n i o n  was  pub l i shed  on N o v e m b e r  7, 1991 (587 
N.Y.S .2d  90). D a b b s  s e r v e d  7 yea r s  o f  his sen tence .  

Gerald Wayne Davis (Kanawha County, West Virginia) 

F a c t u a l  b a c k g r o u n d .  T h e  v i c t i m  tes t i f ied  that  on  the  e v e n i n g  o f  F e b r u a r y  
18, 1986, she  had  d r o p p e d  o f f  l a u n d r y  at the h o m e  o f  D a v i s ,  a f a m i l y  fr iend.  
W h e n  she  r e tu rned  to p i c k  up  the  laundry,  she w a s  a t t a c k e d  and  r aped  by  
Dav i s  on  his  w a t e r b e d .  D a v i s ' s  father ,  accord ing  to the  v i c t i m ' s  t e s t imony ,  
was  p r e sen t  d u r i n g  the  a s sau l t  and  m a d e  no ef for t s  to i n t e r v e n e  on  h e r  be-  
half.  

In M a y  1986 G e r a l d  W a y n e  D a v i s  was  conv ic t ed  b y  a K a n a w h a  C o u n t y  
j u r y  o f  k i d n a p i n g  a n d  t w o  coun t s  o f  sexual  assaul t .  T h e  c i rcu i t  c o u r t  j u d g e  
s e n t e n c e d  D a v i s  to 14 to 35 yea r s  in pr ison.  D e w e y  Dav i s ,  the  d e f e n d a n t ' s  
father ,  a lso  was  c o n v i c t e d  o f  abduc t ion ,  f i r s t -degree  s exua l  abuse ,  and  sec- 
o n d - d e g r e e  sexua l  assaul t .  

P r o s e c u t o r ' s  e v i d e n c e  at  t r i a l .  T h e  p rosecu t ion  b a s e d  its case  on  severa l  
points :  

- T h e  v i c t im  k n e w  D a v i s  and  iden t i f i ed  h im to pol ice .  

- T h e  v i c t im  a lso  m a d e  an in -cour t  iden t i f i ca t ion  o f  Dav i s .  

A State  p o l i c e  c h e m i s t  t e s t i f i ed  that D N A  tests  c o u l d  n o t  e x c l u d e  D a v i s  
as the source  o f  the  s e m e n  f o u n d  on  the v i c t i m ' s  u n d e r p a n t s .  

P o l i c e  f o u n d  a s h o e  and a j a c k e t  b e l o n g i n g  to the  v i c t i m  in the  D a v i s  
h o m e .  

T h e  D a v i s e s  a s s e r t e d  an alibi  that  t hey  did n o t h i n g  w h i l e  the  v i c t im  
w a s h e d  c lo thes .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  B o t h  Dav i s  and his  f a t h e r  f i l ed  appea l s .  T h e  ap- 
pe l la te  cour t  d i s m i s s e d  one  c o u n t  o f  sexual  assau l t  and  the  k i d n a p i n g  cha rge  
for  bo th  de fendan t s .  As  a resul t ,  the i r  sen tences  w e r e  r e d u c e d  to 10 yea r s  
each.  

Af t e r  an i n v e s t i g a t i o n  o f  cases  i n v o l v i n g  chemis t  F r e d  Z a i n  (see  a lso  the 
G l e n  Wooda l l  ~ and  W i l l i a m  O ' D e l l  Harr is  cases) ,  m a n y  c o n v i c t e d  p e r s o n s  
were  p e r m i t t e d  to f i le  a w r i t  o f  h a b e a s  corpus  i f  Z a i n  w o r k e d  on  the i r  cases.  
Dav i s  f i led  such  a w r i t  b a s e d  on  the potent ia l  fo r  f a l s i f i ed  e v i d e n c e  b y  Za in  
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and  the p o s s i b i l i t y  o f  e x c u l p a t o r y  e v i d e n c e  in  a n e w  D N A  test .  T h e  W e s t  
V i rg in i a  S u p e r i o r  C o u r t  g r a n t e d  the  w r i t  o n  t h e  c o n d i t i o n  t h a t  D N A  tes t s  be  
p e r f o r m e d  o n  t h e  r e m a i n i n g  t r ia l  e v i d e n c e .  

D N A  r e s u l t s .  D a v i s ' s  d e f e n s e  a t t o r n e y  a s k e d  f o r  D N A  tes t s  to be  p e r f o r m e d  
on  the  o r i g i n a l  t r i a l  e v i d e n c e .  T h e  j u d g e  a g r e e d  to the  u s e  o f  t he  C e n t e r  f o r  
B l o o d  R e s e a r c h  ( C B R )  fo r  t es t ing .  T h e  r e s u l t s  s h o w e d  D N A  m a r k i n g s  f r o m  
the  v i c t i m  a n d  a m a n ,  b u t  no t  f r o m  D a v i s .  P r o s e c u t o r s  r an  a s e c o n d  s e r i e s  o f  
tests .  T h e y  a l so  e x c l u d e d  D a v i s  as the  s e m e n  s o u r c e .  D N A  tes t s  a l so  w e r e  
p e r f o r m e d  o n  D a v i s ' s  u n d e r w e a r  and  b e d s h e e t s .  T h e s e  tes t s  s h o w e d  no  ev i -  

d e n c e  o f  t h e  v i c t i m ' s  D N A .  

C o n c l u s i o n .  A s  a r e s u l t  o f  t h e se  D N A  tes t  r e su l t s ,  t h e  c o n v i c t i o n s  w e r e  a n -  
nu l l ed  a n d  D a v i s  w a s  r e l e a s e d  to h o m e  c o n f i n e m e n t  o n  M a r c h  16, 1994 ,  
p e n d i n g  a n e w  t r ia l .  T h e  p r o s e c u t i o n ,  c o n t e n d i n g  tha t  D a v i s  s t i l l  c o u l d  h a v e  
r aped  t h e  v i c t i m  a n d  n o t  e j a cu l a t e d ,  p u r s u e d  a s e c o n d  tr ia l .  O n  D e c e m b e r  4 ,  
1995,  a K a n a w h a  C o u n t y  C i r c u i t  C o u r t  j u r y  d e l i b e r a t e d  fo r  9 0  m i n u t e s  b e -  
fo re  a c q u i t t i n g  D a v i s  o f  s e c o n d - d e g r e e  s e x u a l  a s s a u l t  a n d  f i r s t - d e g r e e  
sexua l  a b u s e .  A l l  c h a r g e s  h a v e  a l so  b e e n  d i s m i s s e d  a g a i n s t  t h e  e l d e r  D a v i s .  
B o t h  D a v i s e s  h a d  s e r v e d  8 y e a r s  o f  t h e i r  s e n t e n c e s .  

Frederick Rene Daye  (San Diego, Cal i fornia)  

F a c t u a l  b a c k g r o u n d .  T h e  c r i m e  o c c u r r e d  o n  t he  e v e n i n g  o f  January 10, 
1984,  w h i l e  a y o u n g  w o m a n  w a s  w a l k i n g  f r o m  a d r u g s t o r e  to  h e r  car.  O n e  
m a n  ( a l l e g e d  to  b e  D a y e )  o p e n e d  the  v i c t i m ' s  d r i v e r  s i de  door ,  p u s h e d  t he  
v i c t i m  to t h e  p a s s e n g e r  s ide ,  and  let a s e c o n d  m a n  in to  the  b a c k  sea t .  T h e  
t w o  m e n ,  a f t e r  f i n d i n g  o n l y  $6 in  the  w o m a n ' s  p u r s e ,  s to l e  t h e  w o m a n ' s  
w e d d i n g  a n d  e n g a g e m e n t  r ings ,  a pea r l  r ing ,  a n d  h e r  e a r r i n g s .  T h e n  t h e y  
f o r c i b l y  r e m o v e d  h e r  c l o th e s  and  r aped  her. T h e  two  m e n  d u m p e d  the  v i c -  
t im o n  a r e s i d e n t i a l  s t r ee t  and  d r o v e  away .  

T h e  t w o  d e f e n d a n t s  w e r e  p r o s e c u t e d  in  s e p a r a t e  t r ia ls ,  a n d  at  D a y e ' s  t r ia l  
the  o t h e r  d e f e n d a n t ,  w h o  w a s  k n o w n  to  a p e r s o n  w h o  w i t n e s s e d  t he  c a r  
thef t ,  p l e a d e d  t h e  F i f t h  A m e n d m e n t .  A j u r y  r e q u i r e d  a l m o s t  8 h o u r s  to c o n -  
v i c t  F r e d e r i c k  R e n e  D a y e  o f  k i d n a p i n g ,  r o b b e r y ,  t w o  c o u n t s  o f  r a p e  in  c o n -  
cert ,  and  v e h i c l e  thef t .  O n  A u g u s t  14, 1984 ,  t h e  S a n  D i e g o  C o u n t y  S u p e r i o r  
C o u r t  s e n t e n c e d  D a y e  to s e rve  life,  w i t h  t h e  p o s s i b i l i t y  o f  p a r o l e ,  o n  t h e  
k i d n a p i n g  c h a r g e ,  a n d  14 y e a r s  and  8 m o n t h s  f o r  all  o t h e r  c o u n t s .  H e  w a s  
o r d e r e d  to  s e r v e  h i s  s e n t e n c e  a t  C a l i f o r n i a  S t a t e  P r i s o n - S o l a n o .  
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Prosecutor ' s  ev idence  a t  t r i a l .  D a y e ' s  defense  at trial was  m i s t a k e n  identi-  
f ica t ion.  T h e  p r o s e c u t i o n ' s  e v i d e n c e  included:  

�9 B l o o d  t y p i n g  f r o m  a s e m e n  s ta in  ma t che d  D a y e ' s  A B O  b lood  type  B. 

�9 T h e  v ic t im m a d e  a photo  ident i f ica t ion.  

�9 T h e  v ic t im and  a w i m e s s  to the c r ime  m a d e  l ineup  iden t i f i ca t ions .  

D a y e  gave  a fa l se  n a m e  and o the r  m i s i n f o r m a t i o n  to the  po l ice  at the 
t ime  o f  his  arrest .  

Postconvic t ion  cha l lenges .  D a y e  appea led  the conv ic t ion ,  c l a i m i n g  an erro-  
neous  a d m i s s i o n  o f  t a in ted  iden t i f i ca t ion  ev idence ,  ine f fec t ive  counse l  at 
trial,  s u p p r e s s i o n  o f  the  o u t - o f - c o u r t  ident i f ica t ion ,  i m p r o p e r  i m p e a c h m e n t  
wi th  p r io r  c o n v i c t i o n s ,  and ins t ruc t iona l  errors.  T h e  j u d g m e n t  o f  D a y e ' s  
c o n v i c t i o n  was  a f f i r m e d  in appe l la te  cour t  on F e b r u a r y  29,  1986.  T h e  Cali-  
f o m i a  S u p r e m e  C o u r t  den i ed  r ev i ew o f  his case.  

A s t a t e m e n t  b y  D a v i d  Pr ingle ,  the  o the r  de fendan t  in this  case ,  was  m a d e  to 
the  San  D i e g o  C o u n t y  S u p e r i o r  Cour t  on F e b r u a r y  1, 1990.  T h i s  s t a t emen t  
ind ica ted  tha t  D a y e  was  no t  the  o the r  m a n  i nvo lved  in the  c r ime;  it also 
n a m e d  the m a n  w h o  was  wi th  Pr ingle .  The  cour t  a p p o i n t e d  a d e f e n s e  attor- 
ney  to i nves t i ga t e  th is  matter .  W h e n  no fo l l owup  work  was  d o n e  b y  this at- 
t o m e y ,  A p p e l l a t e  D e f e n d e r s ,  Inc. (ADI) ,  he lped  D a y e  f i le  a wr i t  o f  habeas  
co rpus  pet i t ion.  T h e  pet i t ion ,  f i led in June  1992, a d d r e s s e d  bo th  P r ing le ' s  
a f f idav i t  and  the  l ack  o f  ac t ion  t aken  by  D a y e ' s  lawyer .  H a b e a s  re l ie f  was  
d e n i e d  on  A u g u s t  11, 1992,  and the case  was  r e m a n d e d  to s u p e r i o r  cour t  
w i th  d i r ec t ions  to c o n s i d e r  w h e t h e r  to vacate  the a p p o i n t m e n t  o f  D a y e ' s  at- 
torney.  

T h e  cour t  ru led  tha t  D a y e  was  en t i t l ed  to new rep resen ta t ion ,  and  A D I  took 
o v e r  the case.  In  O c t o b e r  1992 D a y e ' s  a t t o m e y  was  no t i f i ed  tha t  the  or ig inal  
e v i d e n c e  f rom the  tr ial  was  go ing  to be des t royed .  She  f i led  for  an ev iden-  
t i a ry  hea r ing  to d i s c u s s  re lease  o f  the exhibi ts  and D N A  te s t ing  o f  any  re- 
m a i n i n g  s e m e n  s ta ins .  On  S e p t e m b e r  17, 1993, the  cou r t  o f  appea l s  den ied  
D a y e ' s  r eques t  f o r  an e v i d e n t i a r y  hear ing.  T h e  court ,  h o w e v e r ,  i s sued  a wr i t  
m a k i n g  $2 ,000  ava i l ab l e  f rom the  c o u n t y  for  D a y e  to i n v e s t i g a t e  the  D N A  
issue  and  a u t h o r i z e d  re lease  o f  e v i d e n c e  to an i nves t i ga to r  w o r k i n g  on 
D a y e ' s  case.  D a y e  a lso  r ece ived  p e r m i s s i o n  to seek  habeas  c o r p u s  re l ie f  af- 
te r  the  c o m p l e t i o n  o f  the  D N A  inves t iga t ion .  
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D N A  r e s u l t s .  T h e  r e p o r t  f r o m  C e l l m a r k  D i a g n o s t i c s ,  c o m p l e t e d  o n  Apr i l  
21,  1994,  s t a t e d  t h a t  D N A  f r o m  the  l e f t  l eg  o f  t he  v i c t i m ' s  j e a n s  a n d  D a y e ' s  
b l o o d  s a m p l e  w e r e  a m p l i f i e d  u s i n g  P C R  a n d  t y p e d  fo r  D Q  a l p h a  u s i n g  an 
a m p l i t y p e  H L A  D Q  a l p h a  f o r e n s i c  D N A  a m p l i f i c a t i o n  a n d  t y p i n g  kit .  A 
d e n i m  c l o t h  c u t t i n g  o f  the  r igh t  leg o f  the  j e a n s  w a s  a l so  s e n t  b u t  p r o d u c e d  
no  P C R  re su l t s .  T h e  s p e r m  f r a c t i o n  o n  the  j e a n s  p r o d u c e d  r e su l t s ,  b u t  t h e y  
w e r e  too  f a i n t  f o r  i n t e r p r e t a t i o n .  T h e  resu l t s  e x c l u d e d  D a y e  as t he  s o u r c e  o f  
the  D N A  f r o m  b o t h  the  n o n s p e r m  cel l  f r a c t i o n  and  the  s p e r m  f r a c t i o n  f o u n d  
on  the  le f t  l eg  o f  t h e  j e a n s  ( see  a p p e n d i x  fo r  resu l t s ) .  

C o n c l u s i o n .  A f t e r  t h e  resu l t s  o f  the  D N A  t e s t i ng  p r o v i d e d  e x c u l p a t o r y  ev i -  
d e n c e  f o r  D a y e ,  h i s  n e w  a p p e l l a t e  d e f e n d e r  f i l ed  a p e t i t i o n  f o r  w r i t  o f  ha -  
beas  c o r p u s  o n  J u n e  3, 1994.  H e r  p e t i t i o n  w a s  b a s e d  o n  t he  n e w  D N A  ev i -  
dence ,  w h i c h  w a s  n o t  a v a i l a b l e  at  the  t i m e  o f  t he  c r i m e  o r  a t  t he  t i m e  o f  
D a y e ' s  a p p e a l .  I t  w a s  a l so  b a s e d  on  t h e  d e c l a r a t i o n  o f  t h e  o t h e r  d e f e n d a n t  
tha t  D a y e  d i d  n o t  c o m m i t  the  c r i m e  and  that ,  in  fact ,  he  d i d  n o t  e v e n  k n o w  
D a y e .  D a y e ' s  c o n v i c t i o n  w a s  o v e r t u m e d  on  S e p t e m b e r  27 ,  1994.  H e  h a d  
s e r v e d  10 y e a r s  o f  h i s  s en t en ce .  

Gary  Dotson  (Chicago,  Il l inois) 

F a c t u a l  b a c k g r o u n d .  O n  the  e v e n i n g  o f  J u l y  9, 1977,  t h e  c o m p l a i n a n t  w a s  
w a l k i n g  h o m e  f r o m  w o r k  w h e n  two  m e n  f o r c e d  h e r  in to  t h e  b a c k  sea t  o f  a 
ca r  a n d  r a p e d  her .  S h e  a l so  t e s t i f i ed  t h a t  o n e  o f  t he  m e n  t r i e d  to  w r i t e  w o r d s  
on  h e r  s t o m a c h  u s i n g  a b r o k e n  b e e r  bo t t l e .  S h e  w a s  t h e n  p u s h e d  f r o m  the  
ca r  o n t o  t he  s t r ee t .  

In  J u l y  1979  G a r y  D o t s o n  w a s  c o n v i c t e d  o f  a g g r a v a t e d  k i d n a p i n g  and  rape .  
H e  w a s  s e n t e n c e d  to  n o t  less  t h a n  25 and  n o t  m o r e  t h a n  5 0  y e a r s .  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  T h e  p r o s e c u t i o n ' s  c a s e  i n c l u d e d  t he  f o l l o w -  
ing  e v i d e n c e :  

A c o m p o s i t e  s k e t c h  o f  t h e  d e f e n d a n t ,  w h i c h  the  c o m p l a i n a n t  h e l p e d  
w i th ,  w a s  p r e p a r e d  b y  the  po l i ce .  

�9 T h e  v i c t i m  i d e n t i f i e d  D o t s o n  f r o m  a p o l i c e  m u g  b o o k .  

�9 D o t s o n  w a s  i d e n t i f i e d  b y  the  v i c t i m  f r o m  a p o l i c e  l i n e u p .  
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T h e  S t a t e ' s  e x p e r t  se ro log i s t  t es t i f i ed  that  the s e m e n  on  the  v i c t i m ' s  un-  
d e r g a r m e n t  c a m e  f rom a t y p e  B sec re to r  and that  the d e f e n d a n t  was  a 
t y p e  B secre tor .  (It was  la ter  r epo r t ed  that  the  S ta t e ' s  s e r o l o g i s t  fa i led  to 
d i s c lo se  tha t  the  v ic t im w a s  a lso  a t ype  B secretor . )  

T e s t i m o n y  w a s  p re sen ted  tha t  a pub ic  ha i r  r e m o v e d  f r o m  the  v i c t i m ' s  
u n d e r w e a r  w a s  s imi la r  to the  d e f e n d a n t ' s  and  d i s s im i l a r  to the  v i c t im ' s .  

Postconviction challenges.  In M a r c h  1985 the v ic t im r e c a n t e d  he r  test i-  
mony.  S h e  sa id  she  had  f ab r i ca t ed  the rape  to h ide  a l e g i t i m a t e  sexua l  en-  
coun te r  w i t h  h e r  boy f r i end .  D o t s o n  c o n t e n d e d  that  the v i c t i m ' s  r ecan ta t ion  
o f  t e s t i m o n y  c o n s t i t u t e d  g r o u n d s  to vaca t e  the or ig ina l  s e n t e n c e .  At  the  
hea r ing  on  D o t s o n ' s  m o t i o n  fo r  a n e w  trial,  the  s a m e  j u d g e  f r o m  the or ig ina l  
trial r e f u s e d  to o r d e r  a new trial.  His  r ea son ing  was  that  the c o m p l a i n a n t  
was  m o r e  b e l i e v a b l e  in her  o r ig ina l  t e s t i m o n y  than  in he r  r ecan ta t ion .  

The  g o v e m o r  a c c e p t e d  au thor i ty  fo r  the case  and  he ld  a s e s s ion  o f  the  Illi- 
nois  P r i s o n e r  R e v i e w  Board .  T h e  g o v e r n o r  s ta ted that  he  did n o t  be l i eve  the 
v i c t i m ' s  r e c a n t a t i o n  and re fused  to p a r d o n  Dotson .  On  M a y  12, 1985, h o w -  
ever, the  g o v e r n o r  c o m m u t e d  D o t s o n ' s  sen tence  to the 6 y e a r s  he  had  al- 
r eady  se rved ,  p e n d i n g  g o o d  behav ior .  In 1987 the g o v e m o r  r e v o k e d  
D o t s o n ' s  p a r o l e  a f t e r  D o t s o n  w a s  accused  by  his  wi fe  o f  a s s a u l t i n g  her. T h e  
A p p e l l a t e  C o u r t  o f  I l l inois  a f f i r m e d  D o t s o n ' s  c o n v i c t i o n  on  N o v e m b e r  12, 
1987 (5 16 N . E . 2 d  718) .  On C h r i s t m a s  E v e  1987 the g o v e m o r  g r a n t e d  
D o t s o n  a " l a s t  c h a n c e  pa ro le . "  T w o  d a y s  later, D o t s o n  w a s  a r r e s t ed  in a bar-  
room f igh t ,  and  h is  pa ro le  was  r evoked .  In 1988 D o t s o n ' s  n e w  a t t o r n e y  had  
D N A  tes t s  c o n d u c t e d  that  w e r e  n o t  ava i lab le  at the t ime  o f  the  a l l eged  rape.  

D N A  r e s u l t s .  A s a m p l e  o f  s e m e n  f rom the  v i c t i m ' s  u n d e r w e a r  was  sen t  to 
Dr. A l e c  J e f f r e y s  in  E n g l a n d  f o r  R F L P  analys is .  T h e  s a m p l e  w a s  b a d l y  de- 
g raded ,  h o w e v e r ,  a n d  results  w e r e  inconc lus ive .  S a m p l e s  w e r e  then  sent  to 
F o r e n s i c  S c i e n c e  As s oc i a t e s  in R i c h m o n d ,  C a l i f o m i a .  T h e  lab p e r f o r m e d  
P C R  D Q  a l p h a  tes ts  that  s h o w e d  tha t  the  s e m e n  on the v i c t i m ' s  u n d e r g a r -  
men t s  c o u l d  no t  h a v e  c o m e  f r o m  D o t s o n  but  cou ld  have  c o m e  f r o m  the  
v i c t i m ' s  b o y f r i e n d .  

C o n c l u s i o n .  T h e  c h i e f  j u d g e  o f  the  C o o k  C o u n t y  C r i m i n a l  C o u r t  ru led  tha t  
Do t son  w a s  en t i t l ed  to a n e w  trial .  T h e  Sta te  a t t o r n e y ' s  o f f ice ,  h o w e v e r ,  de-  
c ided no t  to p r o s e c u t e  based  on  the  v i c t i m ' s  lack  o f  c r ed ib i l i t y  and  the D N A  
test  resul ts .  D o t s o n ' s  conv i c t i on  was  o v e r t u m e d  on A u g u s t  14, 1989,  a f t e r  
he had  s e r v e d  a t o t a l  o f  8 years .  

Q 
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Edward G r e e n  (Washington,  D.C. )  

F a c t u a l  b a c k g r o u n d .  T h e  inc idents  occu r red  on  Ju ly  3 and  A u g u s t  5, 1987. 
In the f irst ,  a y o u n g  w o m a n  was  raped n e a r  a f o o t b r i d g e  at  a h i g h  school .  
The  s e c o n d  i n c i d e n t  occur red  at the s a m e  loca t ion ,  but  the w o m a n  f led  and 
found  a p o l i c e  off icer .  Pol ice  p icked  up  G r e e n  in the  a rea  o f  the  two  as- 
saults.  

E d w a r d  G r e e n  w a s  a r res ted  and tr ied fo r  rape and  assau l t  w i t h  in ten t  to rape 
(in two s e p a r a t e  inc idents ) .  He was  conv ic t ed  b y  a j u r y  o f  the  rape  and ac- 
qui t ted  f o r  the a s s a u l t / a t t e m p t e d  rape. T h e  j u r y  r eached  its ve rd ic t  in 3 
hours.  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  T h e  p rosecu t i on  ba sed  its case  on  severa l  
points :  

�9 T h e  s e c o n d  v i c t i m  ident i f ied  G r e e n  in a " s h o w - u p "  on  the  street .  

T h e  f i r s t  v i c t i m  iden t i f i ed  Green  f r o m  a p h o t o  a r ray  and  a f o r m a l  
l ineup .  

�9 B o t h  v i c t i m s  m a d e  in -cour t  iden t i f i ca t ions  o f  Green .  

�9 T h e  b l o o d  t y p e  o f  the assa i lan t  was  cons i s t en t  wi th  G r e e n ' s .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  Af t e r  conv ic t ion  b u t  p r io r  to s e n t e n c i n g ,  the  de-  
fense  m o v e d  to d e l a y  sen tenc ing  pend ing  the resul t s  o f  D N A  tes t ing .  W h i l e  
wa i t i ng  fo r  the  D N A  results ,  the p rosecu t ion  o p p o s e d  seve ra l  t ime  ex ten-  
s ions,  w h i c h  w e r e  g r an t ed  by  the  judge .  

I ) N A  r e s u l t s .  D N A  tests  were  p e r f o r m e d  on an i t em o f  the  v i c t i m ' s  c lo th ing  
and c o m p a r e d  to the  v i c t i m ' s  and  G r e e n ' s  b lood .  T h e  repor t ,  i s sued  in F e b -  
ruary  1990 f r o m  C e l l m a r k  Diagnos t i c s ,  e x c l u d e d  G r e e n  as the  source  o f  the 
semen .  

C o n c l u s i o n .  O n  the  bas is  o f  the D N A  results ,  the  d e f e n s e  m o v e d  fo r  a n e w  
trial. In  a s u p e r i o r  cour t  hea r ing  on M a r c h  19, 1990,  the  j u d g e  g ran ted  the 
d e f ense  m o t i o n .  T h e  U.S.  a t t o m e y ' s  of f ice  i m m e d i a t e l y  m o v e d  to d i smis s  
the i n d i c t m e n t .  G r e e n  r ema ined  in jai l  on  u n r e l a t e d  d rug  cha rges  af ter  a pre-  
trial co r f f 'mement  o f  9 m o n t h s  in ja i l  on  the r ape  charges .  
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Ricky Hammond (Hartford, Connecticut) 
Factual  b a c k g r o u n d .  In  the  late a f t e m o o n  o f  N o v e m b e r  30, 1987, the  vic-  
t im w a s  w a l k i n g  on  a d a r k  s t ree t  w h e n  she w a s  p u s h e d  o f f  the  s i d e w a l k  by  
an assa i lant .  T h e  m a n  f o r c e d  he r  into a ca r  in a n e a r b y  p a r k i n g  lot. He  d rove  
for  abou t  15 m i n u t e s ,  s t o p p e d  on  or  nea r  a d i r t  road,  and  s e x u a l l y  assau l t ed  
her. T h e  as sa i l an t  t hen  d r o v e  the v i c t im  to an a rea  wi th  w h i c h  the  v ic t im 
was  u n f a m i l i a r  and  to ld  he r  he  w o u l d  kill  he r  i f  she  to ld  a n y o n e  abou t  the 
inc ident .  He  then  let  h e r  ou t  o f  the  car  and d rove  away.  

R i c k y  H a m m o n d  w a s  c o n v i c t e d  o f  k i d n a p i n g  and sexua l  a s sau l t  in M a r c h  
1990 b y  a H a r t f o r d  ju ry .  B e f o r e  sen tenc ing ,  H a m m o n d  f i l ed  t w o  mot ions :  
one  fo r  a n e w  trial  and  a n o t h e r  f o r  fu r the r  d i s c o v e r y  u s ing  D N A  and  b lood  
tes t ing  o f  the  v a g i n a l  s w a b s  and  smea r s  that  w e r e  in ev idence .  T h e  trial  
cour t  d e n i e d  b o t h  o f  t he se  m o t i o n s  and s e n t e n c e d  H a m m o n d  to a p r i son  
te rm o f  25 years ,  s u s p e n d e d  a f t e r  23 years ,  and  3 yea r s  p roba t ion .  

Prosecutor ' s  ev idence  at trial.  D N A  and b l o o d  a n a l y s e s  w e r e  p e r f o r m e d  at 
the  r eques t  o f  the S ta te  p r i o r  to trial.  T h e  resul ts  p r o v i d e d  e x c u l p a t o r y  re- 
sults  f o r  H a m m o n d .  T h e  p r o s e c u t i o n  a rgued  to the j u r y  that ,  in  l igh t  o f  the 
r e m a i n i n g  i n c u l p a t o r y  e v i d e n c e ,  the phys i ca l  e v i d e n c e  m u s t  h a v e  b e e n  con-  
t amina ted .  T h e  p r o s e c u t i o n ' s  ca se  aga ins t  H a m m o n d  re l ied  on  severa l  
points :  

�9 T h e  v i c t im  iden t i f i ed  H a m m o n d  in a pho to  array. 

- T h e  v i c t im  m a d e  an i n - cou r t  iden t i f i ca t ion  o f  H a m m o n d .  

T h e  v i c t im  iden t i f i ed  va r i ous  deta i ls  abou t  H a m m o n d ' s  car,  i nc lud ing  
the  m a k e  and m o d e l ,  s c r a t ches  on  the  body ,  a r ipped  ch i ld  seat ,  and  a 
w r i s t w a t c h  h a n g i n g  o n  the gea rbox .  

H a m m o n d ' s  al ibi  w a s  u n c o r r o b o r a t e d ,  and  he also had  a l t e red  severa l  
de ta i l s  o f  his  al ibi  w h e n  o r i g i n a l l y  in t e rv iewed .  

F o r e n s i c  e x a m i n a t i o n  o f  ha i r s  found  in H a m m o n d ' s  ca r  s h o w e d  they  
w e r e  cons i s t en t  w i t h  the  v i c t i m ' s  hair. 

Postconvict ion cha l l enges .  H a m m o n d  appea l ed  his  c o n v i c t i o n  on  three  m a -  
j o r  g rounds .  H a m m o n d  c l a i m e d  tha t  (1) the trial cour t  i m p r o p e r l y  d e n i e d  his  
m o t i o n  fo r  a n e w  tr ial  b e c a u s e  o f  e x c u l p a t o r y  b lood  and  D N A  ana lys i s ,  (2) 
the  p r o s e c u t i o n  m a d e  i m p r o p e r  s t a t emen t s  to the  j u r y  and  d e n i e d  his  r ight  to 
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a fa i r  tr ial ,  and  (3) the  trial cour t  e r red  in no t  a l l o w i n g  h is  pos t t r i a l  m o t i o n  
to have  f u r t h e r  t e s t ing  o f  vag ina l  swabs  f r o m  the v i c t im .  

On  F e b r u a r y  25 ,  1992, the S u p r e m e  C o u r t  o f  C o n n e c t i c u t  ru led  tha t  the  trial  
cour t  and  p r o s e c u t i o n  m a d e  severa l  e r ro r s  wi th  r ega rd  to the  D N A  and  
b lood  e v i d e n c e .  T h e  cour t  also ru led  tha t  the trial cou r t  w a s  not  a w a r e  o f  
" the  logica l  i ncons i s t enc i e s  in the p r o s e c u t i o n ' s  case ,  the  e v i d e n c e  sugges t -  
ing tha t  the  c h e m i c a l  a l te ra t ion  o f  the  a s sa i l an t ' s  D N A  w a s  p h y s i c a l l y  im-  
poss ib le ,  o r  the  a b s e n c e  o f  any e v i d e n c e  tha t  the d e f e n d a n t ' s  sc ien t i f i c  tests  
were  u n r e l i a b l e "  (604  A .2d  793).  

B e c a u s e  H a m m o n d ' s  m o t i o n  was  for  a n e w  trial and  no t  f o r  acqui t ta l ,  the  
Sta te  S u p r e m e  C o u r t  r e m a n d e d  the  case  to the trial c o u r t  f o r  f u r t h e r  pro-  
ceed ings .  

D N A  r e s u l t s .  T h e  D N A  results  f r o m  this  case  were  l a r g e l y  c o m p l e t e d  p r io r  
to trial.  A t  the  S t a t e ' s  request ,  the F B I ' s  D N A  ana lys i s  u n i t  t e s ted  the  
s a m p l e s  in M a y  1989. A n  FBI  fo rens ic  ana lys t  t es t i f i ed  t h a t  the s e m e n  f r o m  
the p h y s i c a l  e v i d e n c e  cou ld  not  h a v e  c o m e  f rom H a m m o n d .  

T h e  v i c t i m ' s  t e s t i m o n y  ind ica ted  tha t  she had  not  had  s e x u a l  re la t ions  wi th  
a n y o n e  o t h e r  t han  he r  assa i lan t  a f te r  pu t t ing  on  the c lo the s  tha t  w e r e  tes ted.  
F u r t h e r m o r e ,  b l o o d  tes ts  p e r f o r m e d  b y  the Sta te  l a b o r a t o r y  and  the F B I  lab 
r evea l ed  tha t  the  assa i l an t  had an A an t igen  in his  b lood .  T h e  v i c t im ,  the  
v i c t i m ' s  b o y f r i e n d ,  and  H a m m o n d  all had  type  O b lood .  T h e  sec re t ions  o f  
b lood  type  O con t a in  the  H ant igen.  T y p e  O n o n s e c r e t o r s  do  no t  sec re te  the  
H an t igen .  

Af t e r  the  C o n n e c t i c u t  S u p r e m e  C o u r t ' s  ru l ing,  th ree  m o r e  tes t s  w e r e  per-  
f o r m e d  on  the  vag ina l  swabs .  Tes t ing  w a s  no t  o r i g ina l l y  p e r f o r m e d  on  the  
swabs  b e c a u s e  the  S ta te  a rgued  tha t  it w o u l d  be r epe t i t i ve  e v i d e n c e .  T h e s e  
resul ts  a lso  s h o w e d  no  m a t c h  to H a m m o n d .  

C o n c l u s i o n .  H a m m o n d  was  g ran ted  a n e w  trial and  w a s  acqu i t t ed .  H e  had  
s e rved  2 y e a r s  o f  his sentence.  

Will iam O'Del l  Harris (Charleston, West Virginia) 
F a c t u a l  b a c k g r o u n d .  O n  D e c e m b e r  16, 1984, a nu r se  w a s  w a l k i n g  h o m e  
f rom w o r k  w h e n  she was  g r a b b e d  f r o m  beh ind  and s e x u a l l y  assau l ted .  O n  
Ju ly  25,  1985, Har r i s  was  ar res ted  and  cha rged  wi th  f i r s t - d e g r e e  sexua l  as- 
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sault .  Har r i s  was  a j u v e n i l e  at  the  t ime  o f  the of fense ,  bu t  the S ta t e ' s  m o t i o n  
to t r a n s f e r  the  ca se  to adul t  s ta tus  was  gran ted  o n  M a y  16, 1986. 

A K a n a w h a  C o u n t y  j u r y  de l i be ra t ed  for  nea r ly  4 hours  be fore  conv i c t i ng  
Wi l l i am O ' D e l l  Har r i s  o f  s e c o n d - d e g r e e  sexual  assault .  On  O c t o b e r  18, 
1987, Har r i s  was  s e n t e n c e d  to 10 to 20  years  in  pr ison,  wi th  75 days  credi t  
for  t i m e  se rved .  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r ia l .  T h e  p r o s e c u t i o n  based  its case  on  severa l  
points :  

A s h e r i f f ' s  d e p u t y  tes t i f ied  that  the  v ic t im h a d  pos i t ive ly  iden t i f i ed  Har-  
ris as he r  a t tacker .  

T h e  v i c t i m  l ived  near  Har r i s  and o r ig ina l ly  c l a i m e d  to have  been  ac- 
q u a i n t e d  w i t h  h im.  

T h e  v i c t im  iden t i f i ed  Har r i s  in a pol ice  l i neup  and  m a d e  an in -cour t  
i d e n t i f i c a t i o n  o f  h im.  

P o l i c e  s e ro log i s t  F red  Za in  (see also Glen  Wooda l l  and  G e r a l d  W a y n e  
D a v i s  cases )  tes t i f ied  tha t  the  gene t i c  m a r k e r s  in the s e m e n  lef t  b y  the  
a s sa i l an t  m a t c h e d  those  o f  Har r i s  and on ly  5.9 pe rcen t  o f  the  popu la -  
t ion.  

H a r r i s ' s  al ibi ,  tha t  he  was  wi th  his  g i r l f r i end  at the  t ime  o f  the c r ime,  
was  c o r r o b o r a t e d  o n l y  b y  her. 

P o s t e o n v i e t i o n  c h a l l e n g e s .  O n  N o v e m b e r  10, 1993, the Wes t  V i rg in ia  Su-  
p r e m e  C o u r t  o f  A p p e a l s  au tho r i zed  special  h a b e a s  corpus  p r o c e e d i n g s  on  
any  case  i n v o l v i n g  the  t e s t i m o n y  o f  Za in  (438 S .E .2d  501) .  One  w e e k  later,  
H a r r i s ' s  a t t o m e y s  f i led a wr i t  o f  habeas  corpus ,  c o n s e n t i n g  to D N A  te s t ing  
o f  Har r i s  as a c o n d i t i o n  o f  rel ief .  O n  D e c e m b e r  8, 1993, the  Sta te  S u p r e m e  
C o u r t  o f  A p p e a l s  i s sued  the wr i t  and  r e m a n d e d  the  case  to the  Ci rcu i t  C o u r t  
o f  K a n a w h a  C o u n t y  for  fu r the r  p roceed ings .  O n  D e c e m b e r  29,  1993,  the 
c i rcu i t  cour t  j u d g e  o rde red  p ro s e c u to r s  to re lease  the trial ev idence .  M o r e  
than  a m o n t h  later,  the  j u d g e  repea ted  his order.  

T h e  j u d g e  f r eed  Har r i s  to h o m e  conf 'mement  o n  $ 2 0 0 , 0 0 0  b o n d  on  June  21,  
1994. A t  the  s a m e  hea r ing ,  the  j u d g e  again o r d e r e d  the d is t r ic t  a t t o m e y  to 
re lease  the  e v i d e n c e  fo r  D N A  tes t ing.  At  this t ime ,  the  she r i f f ' s  d e p a r t m e n t  
s ta ted  tha t  all e v i d e n c e  f r o m  the  trial had  been  lost. An  i n v e s t i g a t o r  w i th  t he  
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publ ic  d e f e n d e r ' s  o f f i ce  la ter  found  a s l ide  con t a in ing  s e m e n  e v i d e n c e  at  the 
med ica l  cen te r  o r i g i n a l l y  used  by  the v ic t im.  

On S e p t e m b e r  13, 1994, the j u d g e  he ld  a hea r i ng  on a p r o s e c u t i o n  m o t i o n  
to r e c o n s i d e r  his  o r d e r  o f  re lease  o f  e v i d e n c e  and  then  o r d e r e d  fo r  a f o u r t h  
t ime  tha t  the  e v i d e n c e  ( the sl ide f rom the  med ica l  cen te r  and  a s a m p l e  o f  the  
v i c t i m ' s  b l o o d )  be  r e l eased  for  D N A  tes t ing .  H a r r i s ' s  a t t o m e y s  f i l ed  a con-  
t emp t  o f  cou r t  m o t i o n  on the p r o s e c u t o r s  on N o v e m b e r  1, 1994. D u r i n g  
these  h e a r i n g s ,  the  d i s t r ic t  a t to rney  s ta ted  tha t  the v ic t im w a s  b e i n g  u n c o o p -  
era t ive  a b o u t  g i v i n g  a b lood  s a m p l e  bu t  had  sent  the e v i d e n c e  s l ide  fo r  D N A  
tes t ing  on  N o v e m b e r  2, 1994. 

D N A  r e s u l t s .  O n  M a y  1, 1995, a repor t  f rom Dr. D a v i d  B i n g  o f  the  C e n t e r  
for  B l o o d  R e s e a r c h  L a b o r a t o r i e s  s ta ted  tha t  D N A  ex t r ac t ed  f r o m  H a r r i s ' s  
b lood s a m p l e  w a s  i ncons i s t en t  wi th  D N A  ex t r ac t ed  f rom the  s e m e n  on  the  
e v i d e n c e  sl ide.  Ha r r i s  a sked  the c i rcu i t  j u d g e  to d i smis s  the case  a g a i n s t  
him. P r o s e c u t o r s ,  h o w e v e r ,  r eques ted  tha t  a s econd  test  be c o n d u c t e d  b y  a 
c o u r t - a p p r o v e d  l abora to ry ,  L a b C o r p  in R e s e a r c h  T r i ang l e  Pa rk ,  N o r t h  C a r o -  
lina. T h i s  r eques t  w a s  granted .  

C o n c l u s i o n .  A f t e r  the  resul ts  o f  the s e c o n d  tes t  also s h o w e d  tha t  Ha r r i s  was '  
not  the d o n o r  o f  the  s e m e n  on the  e v i d e n c e  sl ide,  the d i s t r i c t  a t t o m e y  he ld  a 
press  c o n f e r e n c e  on  A u g u s t  1, 1995, to s tate  tha t  Har r i s  was  innocen t .  O n  
O c t o b e r  10, 1995,  H a r r i s ' s  conv i c t i on  w a s  vaca ted .  O n e  m o n t h  later, the  
cour t  a lso  d i s m i s s e d  the  u n d e r l y i n g  ind i c tmen t .  Harr i s  had  s e r v e d  7 y e a r s  o f  
his  s en t ence  and  an addi t iona l  y e a r  o f  h o m e  c o n f i n e m e n t .  As  an  a d d e d  n o t e  
to this case ,  the  d e t e c t i v e  w h o  tes t i f ied  in this  trial was  la te r  c o n v i c t e d  f o r  

per jury.  

Edward Honaker  (Nelson County, Virginia) 

F a c t u a l  b a c k g r o u n d .  In the ea r ly  m o r n i n g  o f  June  23,  1984,  a w o m a n  and  
her  b o y f r i e n d  w e r e  s l eep ing  in the i r  ca r  on  a rural  roads ide  w h e n  a m a n  ap-  
p r o a c h e d ,  p r e t e n d i n g  to be a pol ice  off icer .  He  o rde red  the t w o  ou t  o f  the  
car, b r a n d i s h e d  a gun ,  and  o rde red  the  b o y f r i e n d  to run into the  w o o d s .  T h e  
assa i l an t  f o r c e d  the  w o m a n  into his t ruck ,  d r o v e  to a s e c l u d e d  area ,  and  re- 
p e a t e d l y  r aped  her.  T h e  pol ice  c o m p i l e d  a c o m p o s i t e  ske t ch  o f  the  a s s a i l a n t  
f rom the  v i c t i m  and  he r  boyf r i end .  A w o m a n  w a s  la ter  r aped  100 m i l e s  
away ,  n e a r  E d w a r d  H o n a k e r ' s  house .  S h e  said  the assa i l an t  r e s e m b l e d  
H o n a k e r ,  he r  ne ighbor .  H o n a k e r  had  an alibi a n d  was  n e v e r  c h a r g e d  w i t h  
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this  s e c o n d  rape.  T h e  de tec t ive  on the  second  rape  case,  however ,  took  a 
p ic tu re  o f  H o n a k e r  and s h o w e d  it to the first  v i c t im and he r  boyf r i end .  

A N e l s o n  C o u n t y  j u r y  took 2 hours  to conv ic t  E d w a r d  H o n a k e r  o f  s even  
coun t s  o f  sexua l  assaul t ,  s odomy ,  and  rape. T h e  N e l s o n  C o u n t y  C o u r t  sen- 
t e n c e d  H o n a k e r  to th ree  life s en tences  plus  34 years .  

Prosecutor ' s  e v i d e n c e  a t  t r i a l .  T h e  p rosecu t ion  based  its case  on severa l  
poin ts :  

�9 T h e  v i c t im  and  he r  b o y f r i e n d  p i cked  H o n a k e r  ou t  of  a photo  l ineup.  

�9 T h e  v ic t im m a d e  an in -cour t  iden t i f i ca t ion  o f  Honaker .  

T h e  t r uck  tha t  H o n a k e r  d rove  was  s imi l a r  to the one  d r iven  b y  the  as- 
sai lant .  

Po l i ce  f o u n d  c a m o u f l a g e  fa t igues  in H o n a k e r ' s  house ,  s imi la r  to those  
w o m  b y  the  assa i lant .  

H o n a k e r ' s  al ibi ,  wh i ch  was  co r robo ra t ed  by  his  bro ther ,  s is ter- in- law,  
o w n e r  o f  h is  Wailer park,  and  m o t h e r ' s  h o u s e m a t e ,  was  ca l led  a " p u t - u p  
j o b "  b y  the  p rosecu t ion .  

A Sta te  l a b o r a t o r y  forens ic  spec ia l i s t  tes t i f ied  tha t  ha i r  found  on  the 
w o m a n ' s  shor t s  " w a s  un l i ke ly  to m a t c h  a n y o n e "  o the r  than  Honaker .  

Pos tconv ic t ion  chal lenges .  H o n a k e r  m a d e  m a n y  wr i t t en  inqu i r ies  for  a n y  
tes t ing  tha t  c o u l d  p rove  his i nnocence .  Final ly ,  C e n t u r i o n  Min i s t r i e s  (CM) ,  
a P r i n c e t o n - b a s e d  g roup  that  works  to free the  w r o n g f u l l y  impr i soned ,  
a g r e e d  to w o r k  on  H o n a k e r ' s  case.  Af te r  C M  d i s c o v e r e d  tha t  s o m e  o f  the  
v i c t i m ' s  and b o y f r i e n d ' s  t e s t i m o n y  was  h y p n o t i c a l l y  induced ,  tha t  the  ini t ial  
d e s c r i p t i o n  g i v e n  b y  the v ic t im was  incons i s t en t  wi th  H o n a k e r ' s  appear -  
ance ,  and  tha t  H o n a k e r ' s  1976 v a s e c t o m y  was  b a r e l y  m e n t i o n e d  in the  tr ial  
( and  no t  k n o w n  b y  the p r o s e c u t i o n ' s  c r imina l i s t ) ,  the  o r g a n i z a t i o n  b e g a n  
w o r k i n g  wi th  the  I rmocence  Pro jec t .  H o n a k e r ' s  I n n o c e n c e  P ro j e c t  l a w y e r s  
f i led  a m o t i o n  w i t h  the State o f  Virg in ia  to re lease  e v i d e n c e  for  D N A  tests .  

In the  o r ig ina l  tr ial ,  a fo rens ics  exper t  tes t i f ied  tha t  s p e r m  was  p r e s en t  in the  
s e m e n  on  the vag ina l  swab.  T h e  p rosecu t ion  c o n t e n d e d  tha t  the s pe rm  was  
the  b o y f r i e n d ' s ,  bu t  t hey  ag reed  to re lease  the e v i d e n c e  to H o n a k e r ' s  law-  
yers .  T h e  I n n o c e n c e  Project ,  in t um,  sent  the  e v i d e n c e  to F o r e n s i c  Sc i ence  
A s s o c i a t e s  ( F S A )  fo r  P C R  test ing.  
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T h e  reason  tha t  F S A  had to p rov ide  all the repor ts  d i s c u s s e d  b e l o w  is tha t  in 
June  1994 the  v i c t i m  c la imed  that  she had  a secre t  l ove r  d u r i n g  the  t i m e  o f  
the o r ig ina l  i nc iden t .  Th i s  m e a n t  that  D N A  tests  had  to p r o v e  tha t  o n e  o f  the  
s tains  was  no t  f r o m  H o n a k e r  or  e i the r  b o y f r i e n d  in o rde r  to e s t ab l i sh  
H o n a k e r ' s  i n n o c e n c e .  

D N A  r e s u l t s .  T h e  f i rs t  repor t  f rom F S A ,  on  J a n u a r y  13, 1994,  s h o w e d  D Q  
a lpha  t y p i n g  o f  a vag ina l  swab  f rom the  rape  kit ,  an  oral  s w a b  f r o m  the  v ic -  
t im, a s e m e n  s t a in  f r o m  the v i c t i m ' s  shor ts ,  and  a b lood  s a m p l e  f r o m  
Honaker .  

Th i s  r epor t  i n d i c a t e d  tha t  there  were  t w o  d i f f e ren t  s emina l  d e p o s i t s  ( the  one  
on the  s w a b  and  the  one  f rom the shor t s  did no t  match) .  F S A  r e q u c s t e d  
b lood  s a m p l e s  f r o m  the  v ic t im and the  b o y f r i e n d .  T h e  repor t  s ta ted ,  h o w -  
ever,  tha t  e v e n  i f  H o n a k e r  were  able  to p r o d u c e  sperm,  he  w a s  e l i m i n a t e d  as 
the sou rce  o f  s p e r m  f rom both  depos i t s  (see a p p e n d i x  fo r  resul ts ) .  

T h e  s econd  r e p o r t  f rom F S A  was  wr i t t en  on M a r c h  15, 1994; it i n c l u d e d  the  
b o y f r i e n d ' s  t y p i n g  and  ver i f ied  the v i c t i m ' s  D Q  alpha.  T h e  b o y f r i e n d  c o u l d  
no t  be  e l i m i n a t e d  as a potent ia l  source  o f  the  spe rm on the shor ts .  H o n a k e r  
and the b o y f r i e n d  w e r e  both e l im ina t ed  as the  sou rce  o f  s p e r m  on  the  v a g i -  

nal swab .  

T h e  Vi rg in ia  S t a t e  l abora to ry  tes ted  the s e c o n d  b o y f r i e n d  and  c o u l d  no t  ex-  
c lude  h i m  as t he  s p e r m  source  on the vag ina l  swab .  

F S A  then  r e p e a t e d  the  D Q  a lpha  t y p i n g  o f  all the  e v i d e n c e  and  t y p e d  f ive  
add i t iona l  p o l y m a r k e r  genes .  T h e i r  r epor t  f r o m  S e p t e m b e r  26,  1994,  s t a t ed  
tha t  t hese  a d d i t i o n a l  p o l y m a r k e r  tests  s h o w e d  tha t  ne i t he r  the  b o y f r i e n d s  
nor  H o n a k e r  c o u l d  h a v e  accoun ted  fo r  the  s p e r m  f rom the  v a g i n a l  swab .  

Conclus ion .  V i r g i n i a  law p rov ides  tha t  no n e w  e v i d e n c e  can  be  p r e s e n t e d  
m o r e  t han  21 d a y s  a f te r  a trial, so a p a r d o n  f r o m  the g o v e m o r  w a s  n e c e s s a r y  
in this  case .  In J u n e  1994 H o n a k e r  f i led  a c l e m e n c y  pe t i t ion  w i t h  the  
g o v e m o r ' s  o f f ice .  T h e  C o m m o n w e a l t h  a t t o m e y ' s  off ice  j o i n e d  the  p e t i t i o n  
on  J u n e  29.  T h e  g o v e m o r  s igned  a p a r d o n  for  H o n a k e r  on  O c t o b e r  21,  
1994. H e  h a d  s e r v e d  10 years  o f  his sen tence .  

Ioe C. Jones (Topeka, Kansas) 
Factual  b a c k g r o u n d .  Ear ly  in the  m o r n i n g  o f  A u g u s t  24,  1985, th ree  
w o m e n  lef t  a n i g h t c l u b  and sat t a lk ing  in thei r  cars.  A m a n  c a m e  b e t w e e n  
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the two  cars  and  o rde r ed  a w o m a n  out  o f  one o f  t hem.  H e  then  go t  into the 
ca r  wi th  the  v i c t i m  and  o r d e r e d  her  to dr ive  away.  A f t e r  d r i v i n g  to a differ-  
ent  sec t ion  o f  t o w n ,  the  a s sa i l an t  asked  the w o m a n  fo r  h e r  n a m e  and ad- 
dress.  S h e  s u p p l i e d  h im  wi th  a p h o n y  n a m e  and  n u m b e r ,  then  the assai lant  
raped her. 

Joe  Jones  w a s  c o n v i c t e d  o f  rape ,  a g g r a v a t e d  k i d n a p i n g ,  and  a g g r a v a t e d  as- 
saul t  on  F e b r u a r y  13, 1986, by  a S h a w n e e  C o u n t y  ju ry .  H e  was  g iven  a life 
s en tence  fo r  the  k i d n a p i n g  charge ,  w i t h  lesser  c o n c u r r e n t  s e n t e n c e s  fo r  the 
o the r  cha rges .  

P r o s e c u t o r ' s  e v i d e n c e  at  t r ia l  

T h e  p r o s e c u t i o n  b a s e d  its case  on  severa l  points :  

- T h e  t w o  w i t n e s s e s  iden t i f i ed  Jones  as the  m a n  at  the  n igh tc lub .  

T h e  v i c t i m  p i c k e d  ou t  a d i f f e ren t  m a n  in a pho to  l i neup  bu t  iden t i f ied  
Jones  w h e n  she  saw h im face- to - face .  

Jones  w a s  a m e m b e r  o f  the  s a m e  c lub  and  had  a c t u a l l y  b e e n  there  the 
n i g h t  o f  the  inc ident .  

T h e  p o l i c e  f o u n d  a pa i r  o f  j e a n s  tha t  r e s e m b l e d  t hose  o f  the  assa i lan t  in 
J o n e s '  house .  

In J o n e s '  d e f e n s e ,  a m a r k e t  e m p l o y e e  tes t i f ied  tha t  J o n e s  w a s  in his  s tore at 
the t i m e  o f  the  a t t a c k  and was  w e a r i n g  d i f f e ren t  c lo th ing .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  A n  init ial  appea l  by  Jones  w a s  n o t  d i sposed  o f  
be fo re  he c o m b i n e d  tha t  appea l  wi th  a m o t i o n  o f  r e m a n d  on  F e b r u a r y  2, 
1987, w i t h  the  K a n s a s  S u p r e m e  Court .  T h i s  la t te r  m o t i o n  a sked  fo r  a n e w  
trial b a s e d  on  n e w l y  d i s c o v e r e d  e v i d e n c e  and ine f f ec t i ve  counse l  at  trial. 

T h e  n e w  e v i d e n c e  cons i s t ed  o f  the fo l lowing :  a n o t h e r  m a n  w h o  was  later  
c o n v i c t e d  o f  sexua l  assaul t s  w i t h  ident ica l  m o d u s  o p e r a n d i ;  e x p e r t  wit-  
nesses  w h o  w o u l d  t e s t i fy  tha t  i d e n t i f y i n g  Jones  w a s  u n c o n s c i o u s  t ransfer-  
ence  on  the  p a r t  o f  the  w i t n e s s e s  b e c a u s e  t hey  had  s e e n  h i m  ea r l i e r  in the 
e v e n i n g  and  the  i den t i f i ca t i on  was  also w e a k  b e c a u s e  it  w a s  c ross- rac ia l ;  
and a p s y c h o l o g i c a l  e x a m  s h o w e d  tha t  Jones  d id  no t  h a v e  the  capab i l i t y  to 
c o m m i t  a v i o l e n t  ac t  such  as rape.  
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On F e b r u a r y  13, 1987, the K a n s a s  S u p r e m e  C o u r t  g r a n t e d  the  m o t i o n  fo r  
r emand ,  bu t  o n l y  in cons ide r ing  the e v i d e n c e  tha t  the o t h e r  m a n  m a y  h a v e  
c o m m i t t e d  the c r ime.  A hea r i ng  was  he ld  in w h i c h  the o t h e r  m a n  d e n i e d  a n y  
i n v o l v e m e n t  w i th  the c r ime,  and  the p r o s e c u t i o n  p r e s e n t e d  e v i d e n c e  tha t  the  
o ther  m a n ' s  p h o t o g r a p h  was  s h o w n  to the  w i t n e s s e s  and t h e y  d id  no t  iden-  
t i fy  h im  as the assa i lant .  T h e  cour t  d e n i e d  the m o t i o n  fo r  a n e w  trial .  

Jones '  a t t o r n e y  f i led  ano the r  appeal  to the  K a n s a s  S u p r e m e  C o u r t  on  the  
g r o u n d s  tha t  the  d e f e n d a n t ' s  h o m o s e x u a l i t y  was  no t  a l l o w e d  as e v i d e n c e  at 
the trial,  tha t  the  trial cour t  re fused  to a d m i t  e v i d e n c e  a b o u t  the  o t h e r  m a n ,  
and tha t  h is  c l i en t ' s  S ix th  A m e n d m e n t  r ights  w e r e  v io l a t ed  w h e n  the  cour t  
l imi ted  the  scope  o f  his o r ig ina l  r emand .  T h i s  m o t i o n  w a s  d e n i e d  on M a r c h  
3, 1989. T w o  yea r s  later, in 1991, the p r o s e c u t i o n  ag reed  to r e l ease  e v i d e n c e  
to the d e f e n s e  fo r  D N A  test ing.  

D N A  r e s u l t s .  T h e  s amples  and e v i d e n c e  w e r e  sen t  to C e l l m a r k  D i a g n o s t i c s  
for  D N A  tes t ing ,  bu t  C e l l m a r k  was  u n a b l e  to ge t  a n y  r e a d i n g s  f r o m  the ev i -  
dence  in the rape  kit. C e l l m a r k  r e c o m m e n d e d  F o r e n s i c  S c i e n c e  A s s o c i a t e s  
( F S A )  as a l a b o r a t o r y  that  m i g h t  be ab le  to a n a l y z e  the  v a g i n a l  swab .  T h e  
e v i d e n c e  w a s  sen t  to F S A ,  w h i c h  d e t e r m i n e d ,  in a r epor t  d a t e d  O c t o b e r  25,  
1991, tha t  the  s e m e n  on the  vagina l  s w a b  cou ld  no t  h a v e  c o m e  f r o m  Jones  
(see a p p e n d i x  fo r  results) .  

F S A  was  a sked  to re type  J o n e s '  b lood,  and  on  Apr i l  13, 1992,  F S A  sa id  tha t  
it had  r ep l i c a t ed  its f i nd ings  and Jones  cou ld  no t  h a v e  s u p p l i e d  the  s e m e n  
on  the v a g i n a l  swab .  

C o n c l u s i o n .  O n  D e c e m b e r  18, 1991, the  d e f e n s e  s u b m i t t e d  a m o t i o n  f o r  a 
n e w  trial  on  the  bas i s  o f  n e w l y  d i s cove red  ev idence .  O n  J u l y  17, 1992, a 
j u d g e  ru led  tha t  the  D N A  e v i d e n c e  w a s  admiss ib l e .  T h e  c o u r t  v a c a t e d  
J o n e s '  c o n v i c t i o n  and o rde red  a new trial .  T h e  p r o s e c u t i o n  i m m e d i a t e l y  
s ta ted  it w o u l d  no t  ref i le  charges ,  and Jones  w a s  r e l eased  t h a t  day. Jones  
se rved  6]/2 y e a r s  o f  his  sen tence .  

Kerry Kotler (Suffolk County, N e w  York) 

Factual background.  A w o m a n  accused  K o t l e r  o f  r ap ing  h e r  twice ,  once  in 
1978 and aga in  in 1981. In the first  inc ident ,  the  v ic t im a l l e g e d  tha t  she  ar- 
r ived  h o m e  and  a m a n  w e a r i n g  a ski m a s k  raped  he r  and r o b b e d  h e r  o f  j e w -  
e l ry  at kn i f e  point .  She  w a s  unab le  to i d e n t i f y  he r  a s sa i l an t  and  r epo r t ed  
o n l y  the  b u r g l a r y  to the pol ice .  In the s e c o n d  inc iden t ,  the  v i c t i m  aga in  ar- 
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r ived h o m e  and an u n m a s k e d  m a n  was there. She  said that the assai lant  
c l a imed  to be c o m i n g  " 'back for  another  visit" and again raped her at knife 
point.  He  robbed  her  o f  j ewe l ry  and $343 and left through the back door. 
Af te r  2 full days  o f  del iberat ions,  a Suf fo lk  Coun ty  ju ry  convic ted  Kerry  
Kot le r  o f  two counts  o f  rape in the first degree,  two counts o f  burglary  in 
the f irst  degree ,  one  coun t  of  robbery  in the first degree,  and two counts of  
burg la ry  in the second  degree.  The  court  sentenced Kot ler  to 25 to 50 years. 

P r o s e c u t o r ' s  e v i d e n c e  a t  t r ia l .  The  prosecut ion based its case on several 
points:  

The  v ic t im ident i f ied  Kot ler  f rom a group o f  500 photographs .  

The  v i c t im ' s  ident i f ied Kot le r  by sight and voice f rom a pol ice  lineup. 

C o u n t y  l abora to ry  tests showed  that Kot ler  had  three n o n - D N A  genetic 
marke r s  ( A B O ,  P G M ,  and G L O )  that ma tched  those o f  the semen stain 
left  on the v i c t i m ' s  underpants .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  Kot le r  brought  a pro se mot ion  to set aside the 
ju ry  verd ic t  pr ior  to sentencing.  In the mot ion,  he a l leged prosecutor ial  mis-  
conduc t  and def ic ienc ies  in the cour t ' s  ju ry  charge.  The  mo t ion  was  denied 
on D e c e m b e r  2, 1983. 

In 1986 Kot le r  m a d e  a direct appeal  to the Appel la te  Divis ion.  A m o n g  his 
c la ims  in the appeal :  e r roneous  admiss ion  o f  tes t imony,  insuff ic ient  evi- 
dence  to convic t ,  and excess ive  sentencing.  The  j u d g m e n t  o f  convic t ion  was  
a f f i rmed  on M a r c h  3, 1986. 

On M a r c h  10, 1987, Kot le r  b rought  to the court  a second mo t ion  to set aside 
the convic t ion.  He  based his mo t ion  on false t e s t imony  by a pol ice  detec- 
tive, c o n c e a l m e n t  o f  evidence,  and improper  c ross -examina t ion  o f  Kot ler  
regard ing  his pr ior  cr iminal  charges.  This  mo t ion  was denied  on July  7, 
1988. The  court ,  however ,  ordered  a hear ing on whe the r  certain document s  
had been  concea led  f rom the defense  prior to trial. On  January  8, 1990, after  
the hear ing,  the coun ty  court  again  denied Ko t l e r ' s  mot ion.  

U p o n  hear ing  about  D N A  tests in Sep tember  1988, Kot le r  contacted  the Le-  
gal Aid  Soc ie ty  and asked for ass is tance in get t ing the tests per formed.  He 
secured  funds  f rom his father, and on February  15, 1989, the rape kit, the 
v i c t im ' s  underwear ,  and blood f rom the vict im and Kot le r  were  sent to 
L i fecodes ,  Inc. It found  an insuff icient  amoun t  of  D N A  for  test ing and re- 
t u m e d  the ev idence .  Ano the r  legal  aid attorney, however ,  heard  about  
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K o t l e r ' s  c a se  and  adv i sed  him to t ry  F o r e n s i c  Sc i ence  Assoc i a t e s  ( F S A )  in 
Ca l i fo rn ia .  

D N A  r e s u l t s .  In  F e b r u a r y  1990 all the  e v i d e n c e  was  sen t  to F S A .  A P C R  
tes t  s h o w e d  tha t  K o t l e r  was  no t  the source  o f  the  semen .  T h e  p r o s e c u t i o n ,  
h o w e v e r ,  pos i t ed  tha t  s ince D N A  f r o m  both  K o t l e r  and  the  u n d e r w e a r  
y i e lded  a s i m i l a r  allele,  par t  o f  the s e m e n  cou ld  have  c o m e  f r o m  a c o n s e n -  
sual  p a r t n e r  and  ano the r  par t  f r o m  Kotler .  

Tes ts  w e r e  t h e n  c o n d u c t e d  by  the  C e n t e r  fo r  B l o o d  R e s e a r c h  ( C B R )  in B o s -  
ton. T h e y  s h o w e d  the same resul ts  as the f i rs t  test. T h e  d e f e n s e  then  a s k e d  
fo r  a b l o o d  s a m p l e  f rom the h u s b a n d  o f  the v i c t im  b e c a u s e  he was  the  o n l y  
sex  p a r t n e r  the  v i c t im  c l a imed  to h a v e  had  p r io r  to the  rape.  Af t e r  a s a m p l e  
f rom the  h u s b a n d  w a s  rece ived  by  b o t h  labora tor ies ,  tes ts  s h o w e d  tha t  he  
was  a lso no t  the  source  o f  the semen .  T h e s e  resul ts  s h o w e d  tha t  the  s e m e n  
in the v i c t i m ' s  u n d e r p a n t s  cou ld  not  h a v e  c o m e  f rom e i the r  K o t l e r  o r  the  
v i c t i m ' s  h u s b a n d .  B o t h  F S A  and C B R  i s sued  a j o in t  s t a t e m e n t  to the S u f -  
fo lk  C o u n t y  C o u r t  a t tes t ing to these  fac t s  on N o v e m b e r  24,  1992 (see ap-  
p e n d i x  fo r  resul t s ) .  

C o n c l u s i o n .  O n  M a r c h  10, 1992 ,  K o t l e r ' s  a t t o m e y s  f i l ed  a m e m o r a n d u m  o f  
l aw in s u p p o r t  o f  K o t l e r ' s  m o t i o n  to vaca t e  j u d g m e n t .  T h e i r  b r i e f  r e f e r r e d  to 
the  resu l t s  o f  the  or ig inal  D N A  tests  as well  as  to the  w i t h h o l d i n g  o f  ev i -  
d e n c e  b y  the  p rosecu t ion ,  w h i c h  i n c l u d e d  po l i ce  repor t s  s h o w i n g  tha t  the  
v i c t i m ' s  d e s c r i p t i o n  di f fered f r o m  K o t l e r  in age ,  he igh t ,  and  w e i g h t  a n d  tha t  
the  v ic t im "s i den t i f i ca t ion  o f  Kof le r  w a s  a " l o o k - a l i k e , "  no t  a pos i t i ve  i den t i -  
f ica t ion .  T h e  d i s t r i c t  a t t o rney ' s  of f ice  f i led a m e m o  o f  o p p o s i t i o n  to v a c a t e  
the  conv ic t i on .  

A f t e r  the  d e f e n s e  a t t o m e y s  rece ived  the  resul ts  o f  the  f inal  D N A  tests ,  t h e y  
w e n t  to the  j u d g e ,  w h o  ordered  a hea r ing  on the resul ts .  T h e  p r o s e c u t i o n  
then  ag reed  to i s sue  a jo in t  s t a t ement  wi th  Ko t l e r ' s  l awye r s  to vaca te  the  con-  
vict ion.  T h e  Cour t  o f  Suf fo lk  C o u n t y  ruled to vaca te  the conv ic t ion  on D e -  
c e m b e r  1, 1992, and ordered Kot le r  to be re leased  on his o w n  recogn izance .  

O n  D e c e m b e r  14, 1992, the p r o s e c u t i o n  s o u g h t  the d i s m i s s a l  o f  all ind ic t -  
men t s ,  w h i c h  the  cour t  granted.  K o t l e r  s e rved  11 yea r s  o f  the  s en t ence  be-  
fo re  he  w a s  r e l ea sed  on D e c e m b e r  1, 1992.* S u b s e q u e n t l y ,  the  c h i e f  p ro s -  

* A c c o r d i n g  to an A p r i l  9, 1996, N e w  York T i m e s  a c c o u n t ,  Kot le r  w a s  a r r a igned  Apr i l  8, 1996 ,  
in S u f f o l k  C o u n t y ,  N e w  York, on cha rges  o f  f i r s t - d e g r e e  r ape  and  s e c o n d - d e g r e e  k i d n a p i n g .  
T h e  c h a r g e s  s t e m  f r o m  an a l l eged  s exua l  a s sau l t  on  A u g u s t  12, 1995,  and  the  resu l t s  o f  D N A  
tes t s  o n  e v i d e n c e  t a k e n  f r o m  the  v i c t i m ' s  c l o th ing .  
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ecu t ion  expe r t  w h o  c o n d u c t e d  the se ro logy  tests  p l e a d e d  gu i l t y  to pe r ju ry  
cha rges  that  a l l e g e d  he l ied abou t  his qua l i f i ca t ions  and  t ra in ing .  

Steven Linscott (Cook County, Illinois) 

Factual  b a c k g r o u n d .  On O c t o b e r  4, 1980, po l i ce  f ound  a w o m a n  dead  in 
he r  apa r tmen t ,  f a ce  d o w n  and  naked ,  excep t  fo r  a n i g h t g o w n  a round  her  
neck.  H e r  h e a d  w a s  c o v e r e d  wi th  blood,  and he r  b o d y  had  m a n y  v is ib le  
w o u n d s .  She  h a d  also been  sexua l ly  assaul ted.  

L i n s c o t t  was  a n e i g h b o r  o f  the  v i c t im  and was  q u e s t i o n e d  b y  po l i ce  dur ing  a 
n e i g h b o r h o o d  canvas s .  He  la ter  r e m e m b e r e d  a d r e a m  he  had  the n igh t  o f  the  
murder ,  w h i c h  s e e m e d  to para l le l  the incident .  Af t e r  r epor t ing  his d ream to 
pol ice ,  he  g a v e  seve ra l  r eco rded  in te rv iews  wi th  po l i ce  off icers .  He  also 
gave  sa l iva ,  b lood ,  and  ha i r  s ample s  to police.  

S t e v e n  L i n s c o t t  w a s  a r res ted  for  m u r d e r  and rape on  N o v e m b e r  25,  1980. In 
C o o k  C o u n t y  a c i r cu i t  cour t  j u r y  took  10 hours  to c o n v i c t  L i n s c o t t  o f  mur -  
der  and  acqu i t  h i m  o f  rape.  T h e  j u d g e  sen tenced  L i n s c o t t  to 4 0  years  in 
pr ison.  

Prosecutor ' s  e v i d e n c e  at trial.  T h e  p rosecu t ion  ba s e d  its case  aga ins t  
L i n s c o t t  on  s eve ra l  poin ts :  

T h e  d r e a m  tha t  L in sco t t  repor ted  to po l i ce  c o n t a i n e d  e l e m e n t s  s imi la r  to 
those  o f  the  c r ime ,  i nc lud ing  the fo l lowing:  

1. T h e  v i c t i m  w a s  bea t en  r epea t ed ly  bo th  in the  d r e a m  and  in actual i ty .  

2. T h e  v i c t i m  was  bea t en  in a d o w n w a r d  m o t i o n  bo th  in the  d r ea m  and  
in the  a c t u a l  c r ime .  

3. T h e  w e a p o n ,  in the  d ream,  was  long and  thin; the  ac tua l  w e a p o n  was  
a t i re  iron.  

4. T h e  v i c t i m  in the d r eam died  pass ive ly ;  the  actual  v i c t im  was  found  
w i t h  he r  h a n d s  f o r m e d  in an  " o m m u d r a "  s ign u sed  by  H i n d u s  to s ign i fy  
a pa s s ive  a c c e p t a n c e  o f  dea th .  

T h e  resul t s  o f  b l o o d - t y p i n g  tests that  s h o w e d  tha t  the s e m e n  f rom the  
c r i m e  s cene  cou ld  h a v e  c o m e  f rom Linscot t .  
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T h e  resul ts  o f  head  and pub ic  ha i r  a n a l y s e s  s h o w e d  tha t  ha i rs  f o u n d  at 
the s cen e  were  " c o n s i s t e n t "  with L i n s c o t t ' s  hair. 

P o s t c o n v i c t i o n  c h a l l e n g e s .  L insco t t  appea led ,  and on A u g u s t  7, 1985, the  
Appe l l a t e  C o u r t  o f  I l l inois  ove r tu rned  the  c o n v i c t i o n  (482  N . E . 2 d  403) .  T h e  
cour t  ru led  tha t  the  State  did not  p roduce  d i rec t  e v i d e n c e  o f  L i n s c o t t ' s  gu i l t  
and tha t  his " c o n f e s s i o n "  conta ined  no v o l u n t a r y  a c k n o w l e d g m e n t  o f  guil t .  
T h e  p r o s e c u t i o n  appea l ed  this dec i s ion  to the  I l l inois  S u p r e m e  Cour t .  W h i l e  
the S t a t e ' s  appea l  was  pending ,  the I l l inois  S u p r e m e  C o u r t  ru led  on  O c t o b e r  
31, 1985, tha t  L i n s c o t t  could  be re leased  on  bond .  On O c t o b e r  17, 1986,  the  
I l l inois  S u p r e m e  C o u r t  ruled that  there  was  e n o u g h  e v i d e n c e  to c o n v i c t  and  
r eve r sed  the d e c i s i o n  o f  the appel la te  cou r t  (500  N .E .2d  420) .  T h e  S u p r e m e  
Court ,  h o w e v e r ,  a lso ruled that  there  a p p e a r e d  to be i s sues  f rom the  trial  tha t  
were  no t  a d d r e s s e d  in the appeal ,  and the case  was  r e m a n d e d  to the appe l -  
late cou r t  fo r  fu r the r  review. 

T h e  appe l l a t e  c o u r t  was  asked  to r ev iew i ssues  i n v o l v i n g  the  p h y s i c a l  e v i -  
dence.  T h e  S t a t e ' s  exper t  on  the ha i r  e x a m i n a t i o n  tes t i f ied  tha t  o n l y  1 in 
4 ,500  p e r s o n s  w o u l d  have  cons i s ten t  ha i rs  w h e n  tes ted  fo r  40  d i f f e ren t  char-  
acter is t ics .  H e  o n l y  tes ted  be tween  8 and  12 charac te r i s t i c s ,  h o w e v e r ,  and  
cou ld  no t  r e m e m b e r  wh ich  ones.  The  appe l l a t e  cour t  ru l ed  on  Ju ly  29,  1987,  
that  th is  t e s t i m o n y ,  coup led  wi th  the p r o s e c u t i o n ' s  use  o f  it  at  c los ing  a rgu-  
ment ,  c o n s t i t u t e d  denia l  of  a fair  trial (511 N . E . 2 d  1303).  T h e  c o n v i c t i o n  
was  aga in  o v e r t u r n e d .  

L e a v e  to appea l  w a s  again  gran ted  to the  p r o s e c u t i o n  b y  the  I l l inois  Su-  
p r e m e  Cour t .  O n  J a n u a r y  31, 1991, the cour t  vac a t ed  the j u d g m e n t  b y  the  
appe l l a te  cour t ,  r eve r sed  the j u d g m e n t  b y  the  c i rcu i t  cour t ,  and  r e m a n d e d  
the case  fo r  a n e w  trial (566 N.E.2d 1355).  A trial date  was  set  for  Ju ly  22,  
1992. 

D N A  r e s u l t s .  In  p r epa ra t i on  for  the n e w  trial ,  p r o s e c u t o r s  a t t e m p t e d  to bo l -  
s ter  the i r  case  b y  submi t t i ng  the phys ica l  e v i d e n c e  for  P C R  tes t ing.  T h e  
ana lys i s  by  the  C e n t e r  for  B lood  R e s e a r c h  ( C B R )  in B o s t o n  i nd i ca t ed  tha t  
the  s e m e n  cou ld  no t  have  come  f rom Linsco t t .  D N A  tes ts  had  b e e n  per-  
f o r m e d  be fo re  the  or ig ina l  trial, but  the resul ts  we re  i n c o n c l u s i v e  and  con-  
s u m e d  all the  s w a b  mate r ia l  (see append ix  fo r  resul ts) .  

C o n c l u s i o n .  O n  the bas is  o f  the resul ts  o f  the D N A  ana lys i s ,  the  p r o s e c u t o r  
d e c i d e d  tha t  the re  were  too m a n y  doub t s  to p u r s u e  the case  a n y  longer.  O n  
Ju ly  15, 1992, all cha rges  agains t  L in sco t t  we re  d ropped .  He  had  s e r v e d  3 
years  o f  his s e n t e n c e  and had been  f ree  on  b o n d  fo r  7 add i t iona l  years .  
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Bruce Nelson (Allegheny County, Pennsylvania) 
F a c t u a l  b a c k g r o u n d .  T w o  m e n  stole a van  and  d r o v e  to a p a r k i n g  ga rage  in 
the  h o p e s  o f  c o m m i t t i n g  a robbery .  T h e y  accos t ed  a w o m a n  w h e n  she c a m e  
into the g a r a g e  and  f o r c e d  he r  into the van.  T h e  t w o  m e n  a l l e g e d l y  s exua l ly  
a s sau l t ed  the  w o m a n  repea ted ly ,  pu l l ed  out  a kn i fe ,  and  c h o k e d  the  w o m a n  
to dea th  wi th  a p i ece  o f  cloth.  

T h o s e  de ta i l s  o f  the  i n c i d e n t  are ava i lab le  on ly  t h r o u g h  the  t e s t i m o n y  o f  
Te r r ence  M o o r e  f o l l o w i n g  his  ar res t  fo r  the r ape -murde r .  H e  c o n f e s s e d  bu t  
tes t i f ied  tha t  B r u c e  N e l s o n  was  the one who  in i t i a ted  the  c r i m e s  and  forced  
the v i c t i m  into the  v a n  and ki l led  her. 

Ne l son ,  a l r e a d y  in  p r i s o n  on  unre l a t ed  charges ,  w a s  ar res ted .  Po l i ce  had  
M o o r e  c o n f r o n t  N e l s o n  wi th  his confess ion .  D u r i n g  this c o n f r o n t a t i o n ,  
N e l s o n  r e p o r t e d l y  a sked  M o o r e ,  " W h a t  did y o u  tell  t h e m ? "  M o o r e  repor t -  
e d l y  r e s p o n d e d ,  "'I to ld  t h e m  e v e r y t h i n g . "  

Bruce  N e l s o n  w a s  c o n v i c t e d  o f  rape and m u r d e r  in  an  A l l e g h e n y  C o u n t y  
j u r y  trial.  T h e  d i s t r i c t  cou r t  s en t enced  h im to l i fe in  p r i s o n  fo r  the  m u r d e r  
and 10 to 20  y e a r s  fo r  the  rape,  to run c o n c u r r e n t l y  w i th  the  l i fe sentence .  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  E v i d e n c e  was  p r o v i d e d  at tr ial  tha t  s h o w e d  
M o o r e ' s  f i n g e r p r i n t s  on  the v i c t i m ' s  purse.  S a l i v a  f r o m  the  w o m a n ' s  b reas t  
and  bra  was  c o n s i s t e n t  w i th  M o o r e ' s  sal iva.  S a l i v a  f o u n d  on  a c igare t t e  bu t t  
at the  scene  w a s  a l so  c o n s i s t e n t  wi th  M o o r e ' s  sa l iva .  Ha i r s  f o u n d  on  the vic-  
t im and  he r  c l o t h i n g  w e r e  cons i s t en t  wi th  M o o r e ' s .  T h e  hai rs ,  sa l iva ,  and 
f inge rp r in t s  w e r e  no t  cons i s t en t  w i th  those  o f  Ne l son .  T h e  p r o s e c u t i o n  
based  its case  a g a i n s t  N e l s o n  on two  points :  

T h e  t e s t i m o n y  o f  Te r r ence  M o o r e  n a m e d  N e l s o n  as the  in i t i a to r  o f  the 
c r imes  and  as  the  murde re r .  

T h e  s t a t e m e n t  b y  Ne l s on ,  " W h a t  did you  tell  t h e m ? "  w a s  en te red  into 
e v i d e n c e  as a c o n f e s s i o n .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  N e l s o n  f i led a habeas  co rpus  pe t i t ion  s ta t ing  
tha t  the  s u b m i t t a l  o f  his  c o n f r o n t a t i o n  wi th  the o t h e r  d e f e n d a n t ,  Te r r ence  
M o o r e ,  v i o l a t e d  his  S ix th  A m e n d m e n t  r ight  to counse l .  N e l s o n  also c l a i m e d  
a v io l a t i on  o f  h i s  F i f t h  A m e n d m e n t  r ight  to " r e s t r i c t i ons  on  cus tod ia l  inter-  
r oga t i on  o f  s u s p e c t s  w h o  h a v e  i n v o k e d  their  r igh t  to  s i l ence . "  T h e  d is t r ic t  
cour t  den i ed  h is  pe t i t i on  and his cer t i f ica te  fo r  p r o b a b l e  cause  fo r  appeal .  
T h e  P e n n s y l v a n i a  S u p r e m e  Cour t  dec l ined  to r e v i e w  the  case .  
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The  U n i t e d  S t a t e s  C o u r t  o f  Appea l s  fo r  the T h i r d  C i r cu i t  g r a n t e d  N e l s o n ' s  
p robab le  c a u s e  pe t i t ion  and r e v i e w e d  his c l a ims  de novo .  O n  A u g u s t  17, 
1990, the  c i r cu i t  cou r t  a f f i rmed  the d is t r ic t  c o u r t ' s  r e j ec t ion  o f  N e l s o n ' s  
Sixth  A m e n d m e n t  c la im but  r eve r sed  its F i f th  A m e n d m e n t  dec i s i on  and  re- 
m a n d e d  the c a s e  to the dis t r ic t  cour t  f o r  f u r t h e r  r e v i e w  (911 F.2d 928) .  

D N A  r e s u l t s .  O n  r emand ,  the p r o s e c u t i o n  o b t a i n e d  D N A  tests  to p r epa re  
for  a n e w  trial .  T h e  resul ts  o f  D N A  tests  e x c l u d e d  N e l s o n  as the assa i lant .  

C o n c l u s i o n .  O n  the  bas is  o f  the resul ts  o f  the D N A  tes t ing ,  N e l s o n  was  
c leared  o f  all c h a r g e s  on A u g u s t  28, 1991. H e  had  se rved  9 yea r s  o f  his  sen-  
tence.  

Brian Piszczek (Cuyahoga County, Ohio)  

F a c t u a l  b a c k g r o u n d .  In the ea r ly  m o r n i n g  o f  Ju ly  29, 1990,  the  v i c t i m  w a s  
at h o m e  a lone  w h e n  she hea rd  a k n o c k  at  h e r  door.  She  l o o k e d  t h r o u g h  the  
peepho le  and  a s k e d  the  m a n  to iden t i fy  h imse l f .  T h e  m a n  sa id  he  was  w i th  
the v i c t i m ' s  f r i end ,  w h o  was  pa rk ing  the  car. W h e n  he sa id  this,  the v i c t i m  
t h o u g h t  she  r e c o g n i z e d  his vo ice  as b e l o n g i n g  to a m a n  n a m e d  T i m  or  T o m ,  
who  h a d  b e e n  in  h e r  house  before .  T h e  v i c t im  let  the m a n  ins ide ;  he i m m e -  
d ia te ly  p u l l e d  o u t  a kni fe ,  cut  the v i c t im  on the  neck ,  breas t ,  and  s t o m a c h ,  
and then  r a p e d  her. 

On  June  25,  1991,  a f te r  1 day  o f  de l ibe ra t ions ,  a C u y a h o g a  C o u n t y  j u r y  
c o n v i c t e d  B r i a n  P i s z c z e k  o f  rape,  f e lon ious  assaul t ,  and  burg la ry .  T h e  c o u r t  
s en t enced  h i m  to 15 to 25 years .  

P r o s e c u t o r ' s  e v i d e n c e  at  t r i a l .  T h e  p r o s e c u t i o n  ba sed  its case  on  severa l  
points  �9 

T h e  v i c t i m  iden t i f i ed  P i s z c z e k  f rom a p h o t o  a r ray  2 m o n t h s  a f te r  the  
inc iden t .  

~ T h e  v i c t i m  m a d e  an in -cour t  i den t i f i ca t ion  o f  P i s z c z e k .  

P i s z c z e k  t e s t i f i ed  that  he had,  in fact ,  b e e n  in the v i c t i m ' s  h o u s e  o n c e  
be fo re  w i t h  the  mu tua l  f r iend  o f  the v ic t im.  

- P i s z c z e k ' s  al ibi  was  co r robo ra t ed  on ly  b y  his  g i r l f r i end .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  A f t e r  P i s z c z e k ' s  c o n v i c t i o n ,  a p u b l i c  d e f e n d e r  
t ook  o v e r  h is  appea l .  He  f i led  an appeal  on the  basis  o f  an i m p r o p e r  pho to  
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i den t i f i ca t ion  p r o c e s s  and  ine f fec t ive  counse l  at trial (trial counse l  neve r  re- 
ques t ed  D N A  tes t ing ,  w h i c h  was  ava i l ab le  at the t ime o f  conv ic t i on ,  and he 
was  a l l eged  to be  i ne f f ec t i ve  in c r o s s - e x a m i n a t i o n  o f  w i tnes se s ) .  

Af te r  the  appeal  was  den ied ,  the Innoce nc e  Pro jec t  b e c a m e  invo lved .  Its 
l a w y e r s  f i led  a r e l ea se  o f  e v i d e n c e  mot ion  wi th  the C u y a h o g a  C o u n t y  Cour t  
o f  C o m m o n  Pleas .  T h e  reques t  was  g ran ted  on M a r c h  11, 1994.  All evi-  
den ce  was  f o r w a r d e d  to F o r e n s i c  Sc ience  Assoc ia tes  ( F S A )  for  P C R  testing. 

l ) N A  r e s u l t s .  T h e  r epo r t  f rom F S A ,  i ssued on Ju ly  6, 1994,  s h o w e d  that  
P C R  D Q  a lpha  t y p i n g  (as well  as typ ing  for  f ive  o the r  p o l y m a r k e r  genes)  
was  p e r f o r m e d  on  the  b lood  o f  bo th  P i s zczek  and the v i c t im  and  on the 
sperm and  n o n s p e r m  cell  f r ac t ions  of  a vagina l  swab,  an anal  swab ,  and a 
s e m e n  s ta in  f rom a n i g h t g o w n .  T h e  tests s h o w e d  that  P i s z c z e k ' s  D N A  did 
no t  m a t c h  the  t e s ted  e v i d e n c e  (see appendix  fo r  results) .  

C o n c l u s i o n .  T h e  d a y  a f te r  r ece iv ing  the D N A  test  resul ts ,  the  p r o s e c u t o r ' s  
off ice a sked  a j u d g e  to o v e r t u r n  the  convic t ion .  On  O c t o b e r  6, 1994,  a 
C u y a h o g a  C o u n t y  j u d g e  dec l a r ed  P i szczek  not  gu i l ty  on all charges .  
P i s z c z e k  s e rved  4 y e a r s  in pr i son ,  inc lud ing  a per iod  af ter  h is  conv i c t i on  
was  o v e r t u m e d .  

Dwayne Scruggs (Indianapolis, Indiana) 
F a c t u a l  b a c k g r o u n d .  O n  the n i g h t  o f  F e b r u a r y  1, 1986, w h e n  the v i c t im  
was  w a l k i n g  h o m e  f r o m  a bus  s tat ion,  a m a n  c a m e  beh ind  her,  he ld  a knife  
to her  throat ,  and f o r c e d  he r  to a g rassy  a rea  nea r  a h i g h w a y  ove rpas s .  The re  
the  assa i lant ,  wh i l e  a t t e m p t i n g  to hide his face,  s exua l ly  a s sau l t ed  the  v ic t im 
and fo rc ib ly  t ook  $6 f r o m  her. Af te r  tel l ing the v ic t im to roll  a w a y  f rom 
h im,  the  assa i l an t  lef t  the  a rea  on  foot.  

O n  M a y  13, 1986,  D w a y n e  S c r u g g s  was  conv ic t ed  o f  rape  and  r o b b e r y  in a 
j u r y  trial  in a M a r i o n  C o u n t y  Supe r io r  Court .  He  was  s e n t e n c e d  to se rve  40  
years  on  the rape  c h a r g e  and  20  years  on  the robbe ry  charge ,  w i th  sen tences  
to run concur ren t ly .  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  T h e  p ro s e c u t i on ' s  m a i n  e v i d e n c e  cons i s t ed  
o f  the fo l lowing :  

T h e  v ic t im iden t i f i ed  S c ruggs  ( "wi th  98 pe rcen t  s u r e t y " )  f rom a sex 
c r imes  fi le o f  a p p r o x i m a t e l y  200  pho tographs .  

68  �9 �9 



. I~ I k  

T h e  v i c t im  iden t i f i ed  Scruggs  a s e c o n d  t ime  f rom a d i f fe ren t  p ic tu re  
and  m a d e  an  in -cour t  ident i f ica t ion  o f  h im  at trial. 

T h e  v i c t i m  iden t i f i ed  Scruggs" boo t s  as m a t c h i n g  those  w o m  b y  h e r  as- 

sa i lant .  

S c r u g g s  a c k n o w l e d g e d  be ing  f ami l i a r  w i th  the  a rea  w h e r e  the rape  oc-  

cur red .  

Postconviction challenges. In A u g u s t  1987 S c r u g g s '  appea l  w a s  hea rd  be-  
fore the  S u p r e m e  C o u r t  o f  Ind iana  (511 N . E . 2 d  1058). His  pe t i t ion  was  
based  on  b o t h  a l a ck  o f  ev idence  to c o n v i c t  and  an " ' ev iden t ia ry  h a r p o o n "  
c o m m i t t e d  b y  a p o l i c e  of f icer  who had  tes t i f ied  be fo re  the  j u r y  that  the v ic -  
t im h ad  v i e w e d  p h o t o s  o f  " ind iv idua l s  w h o  h a v e  all been  a r res ted  for  rape  
or  a sexua l  assaul t . ' "  T h e  j u r y  was  a d m o n i s h e d  to d i s r e ga rd  his  s t a t emen t ,  
but  no  mis t r i a l  w a s  dec la red  by  the cour t .  T h e  s u p r e m e  cour t  a f f i rmed  the  

dec i s ion  o f  the  s u p e r i o r  court.  

On D e c e m b e r  18, 1992, Sc ruggs '  pub l i c  d e f e n d e r  s u b m i t t e d  two  m o t i o n s  o n  
his beha l f .  T h e  f i r s t  was  to amend  the  pe t i t i on  for  p o s t c o n v i c t i o n  relief .  T h i s  
m o t i o n  s ta ted  t ha t  the  de fendan t  was  den i ed  due  p rocess  o f  law w h e n  he  
was  g i v e n  a s e n t e n c e  that  was not  b a s e d  u p o n  the e v i d e n c e  in the case.  En -  
ter ing e v i d e n c e  o f  the  pe t i t ioner ' s  p r e v i o u s  a r res t  for  rape  ( for  w h i c h  he  w a s  
not  c o n v i c t e d )  w a s  also ci ted as a den ia l  o f  due  process .  T h e  m o t i o n  also 
s ta ted  tha t  the d e f e n d a n t  was  denied  e f fec t ive  ass i s t ance  o f  counse l  at b o t h  

the t r ial  and  a p p e l l a t e  levels.  

T h e  s e c o n d  m o t i o n  was  for  the re lease  o f  all the  S ta t e ' s  e v i d e n c e  tha t  con-  
ta ined  b i o l o g i c a l  s a m p l e s  o f  the  v ic t im fo r  the  p u r p o s e  o f  p e r f o r m i n g  D N A  
tests  t ha t  w e r e  n o t  ava i lab le  at the t ime  o f  trial.  On  F e b r u a r y  24,  1993, p r i o r  
to a ru l ing  on  th i s  mo t ion ,  Sc ruggs '  a t t o m e y  f i led a m o t i o n  to a l low p r o d u c -  
t ion o f  l a b o r a t o r y  repor ts  that  wou ld  a n a l y z e  the e v i d e n c e  and  b lood  
s a m p l e s  f r o m  Sc ruggs .  On Apri l  26, 1993,  the  publ ic  d e f e n d e r  also pet i -  
t i oned  f o r  b l o o d  s a m p l e s  to be d r a w n  f r o m  the de fendan t .  

T h e  co u r t  he ld  a hea r i ng  on all these  m o t i o n s  on  Apr i l  27,  1993,  and ru led  
that  the  b l o o d  s a m p l e  could  be  d r a wn  and  tha t  the I n d i a n a p o l i s  Po l i ce  De -  
p a r t m e n t  l a b o r a t o r y  m u s t  re lease the vag ina l  s wa bs  and s l ides .  T h o s e  m a t e -  
rials w e r e  sen t  to  C e l l m a r k  D iagnos t i c s  in M a r y l a n d  for  D N A  tests .  T h e  
publ ic  d e f e n d e r ' s  off ice  paid for  the tes t ing.  
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D N A  r e s u l t s .  T h e  repor t  f r o m  C e l l m a r k  stated tha t  D N A  f r o m  all the  i tems 
sent  w e r e  a m p l i f i e d  us ing  P C R  and t y p e d  for  D Q  a l p h a  u s ing  an a m p l i t y p e  
H L A  D Q  a l p h a  fo r ens i c  D N A  ampl i f i ca t i on  and t y p i n g  kit.  T h e  resul ts  ex- 
c luded  S c r u g g s  as the source  o f  the  D N A  from b o t h  the  n o n s p e r m  cell  frac- 
t ion and s p e r m  f rac t ion  o f  the  vag ina l  swabs  as wel l  as f r o m  a b loods t a in  
o b t a i n e d  at  the  s cene  o f  the c r i m e  (see append ix  fo r  resul ts ) .  

C o n c l u s i o n .  A f t e r  v e r i f y i n g  the resul ts  o f  this test,  the  p r o s e c u t o r ' s  off ice  
j o i n e d  the d e f e n d e r ' s  o f f ice  in f i l ing  a mot ion  to v a c a t e  S c r u g g s '  conv ic t ion  
and sen tence .  O n  D e c e m b e r  17, 1993, the S u p e r i o r  C o u r t  v a c a t e d  bo th  the 
s en t ence  and  the  c o n v i c t i o n  and  o rde red  Sc ruggs  re leased .  F i v e  d a y s  later, 
the  p r o s e c u t i o n  dec l i ned  to p r o s e c u t e  in a new tr ial  and  a s k e d  the  cour t  to 
d i smi s s  all c h a r g e s  aga ins t  Sc ruggs .  T h e  court  s u s t a i n e d  the  m o t i o n .  

On  M a r c h  28 ,  1994,  the p r o s e c u t i n g  a t t o m e y  and  the pub l i c  d e f e n d e r  f i led 
fo r  e x p u n g e m e n t  o f  S c r u g g s '  record .  T h e  nex t  day,  the  cou r t  so o rdered .  
S c r u g g s  had  s e r v e d  7 yea r s  and  7 m o n t h s  o f  his  s e n t e n c e  b e f o r e  release.  

David Shephard (Union County, New Jersey) 
F a c t u a l  b a c k g r o u n d .  O n  D e c e m b e r  24, 1983, two  m e n  a b d u c t e d  a w o m a n  
in the  p a r k i n g  lot  o f  a s h o p p i n g  mal l .  T h e  v ic t im w a s  f o r c e d  in to  the  back  
sea t  o f  h e r  c a r  w h e r e  one  m a n  p i n n e d  her  arms and legs  w h i l e  the  o the r  
drove .  T h e  d r i v e r  s t opped  in a res ident ia l  a rea  w h e r e  b o t h  m e n  r e p e a t e d l y  
a s sau l t ed  h e r  sexua l ly .  She  was  o rde red  out  o f  he r  car, t hen  the  m e n  d rove  
away.  T h e  s e c o n d  assa i l an t  w a s  n e v e r  ident i f ied.  

In S e p t e m b e r  1984 a U n i o n  County j u r y  de l ibe ra t ed  1 d a y  a n d  f o u n d  D a v i d  
S h e p h a r d  g u i l t y  o f  rape,  robbery ,  w e a p o n s  v io la t ions ,  a n d  t e r ro r i s t  threats .  
S h e p h a r d  w a s  s e n t e n c e d  to 30 yea r s  in prison.  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  T h e  p rosecu t ion  b a s e d  its case  on  severa l  
points :  

~ T h e  v i c t i m  iden t i f i ed  S h e p h a r d  by  s ight  and v o i c e  at  his w o r k .  

~ T h e  v i c t i m  hea rd  one  o f  the  a t t ackers  call the  o t h e r  m a n  D a v e .  

T h e  v i c t i m ' s  pu r se  and  car  w e r e  found  nea r  the  a i rpo r t  b u i l d i n g  whe re  
S h e p h a r d  w o r k e d .  
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Blood  tes t  resu l t s  s h o w e d  that  S h e p h a r d ' s  an t igens  and  s ec r e to r  type  
m a t c h e d  those  o f  the assai lant .  

S h e p h a r d ' s  al ibi  was  unco r robo ra t ed  and wa s  p u n c t u r e d  b y  the p rosecu-  

t ion in c r o s s - e x a m i n a t i o n .  

Postconvic t ion  chal lenges .  Shepha rd  f i led cour t  pape r s  in 1992 r eques t ing  
that  all e v i d e n c e  con ta in ing  semen  samples  be r e l eased  for  D N A  tests.  T h e  

p r o s e c u t i o n  agreed .  

D N A  r e s u l t s .  T h e  f irs t  D N A  test  ind ica ted  that  one  d i s c e r n i b l e  s e m e n  s ta in  
on  the v a g i n a l  s w a b  f rom the rape kit  d id  not  m a t c h  S h e p h a r d ' s .  Bu t  the  de-  
f endan t  w as  no t  v i n d i c a t e d  because  there  had  b e e n  two  rapis ts .  A second  
test  r evea led  a s e c o n d  D N A  sample  tha t  was  too fa in t  to read.  

S h e p h a r d ' s  d e f e n s e  a t t o rney  then asked the l a b o r a t o r y  if  a n y  s a m p l e s  c ou ld  
be  found  on  the  p a n t y  l iner  the vic t im was  w e a r i n g  at  the  t i m e  o f  the a t tack.  
Th i s  test  f o u n d  two  d is t inc t  D N A  pat terns ,  ne i t he r  o f  w h i c h  m a t c h e d  
S h e p h a r d ' s .  S u b s e q u e n t  test ing,  at the p r o s e c u t o r ' s  reques t ,  o f  the v i c t i m ' s  
b o y f r i e n d  ( the  o n l y  pe r son  she was  h a v i n g  c o n s e n s u a l  sex  wi th  at  the t ime)  
s h o w e d  tha t  the  b o y f r i e n d  did not  ma t ch  e i the r  o f  the s a m p l e s  f rom the 

pan t y  liner. 

Conc lus ion .  T h e  U n i o n  C o u n t y  Super io r  Cour t  o r d e r e d  a n e w  trial  on the  
basis  o f  the  D N A  ev idence .  M o m e n t s  later, the p r o s e c u t o r  d e c l i n e d  to pur-  
sue ano the r  tr ial ,  and  Shepha rd  was re leased  on  M a y  18, 1994.  S h e p h a r d  
had  se rved  a l m o s t  10 yea r s  o f  his sentence.  

Wal ter  Snyder (Alexandria,  Virginia) 

Factual  b a c k g r o u n d .  In the ear ly  r o o m i n g  o f  O c t o b e r  28,  1985,  a w o m a n  
was  raped  and  s o d o m i z e d  in he r  a pa r tmen t  b y  a m a n  w h o  had  b r o k e n  

t h ro u g h  h e r  f ron t  door.  

Wal te r  S n y d e r  w a s  conv i c t ed  o f  rape, sodomy,  and  b u r g l a r y  b y  an A lexan -  
dria,  Vi rg in ia ,  j u r y  on  June  25, 1986. T h e  j u r y  r e c o m m e n d e d  a s en t ence  o f  
45 years ,  w h i c h  the  j u d g e  accepted  and o rde red  S n y d e r  to serve .  

Prosecutor ' s  ev idence  a t  t r i a l .  The  p r o s e c u t i o n  ba s e d  its case  on  severa l  

points :  
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The  vic t im ident i f ied S n y d e r  as a person who l ived across  the street 
f rom her. 

- The  vic t im ident if ied S n y d e r  in a police station "show-up . ' "  

Pol ice  found  red shorts in S n y d e r ' s  house s imilar  to those w o m  by the 
assailant.  

S tandard  b lood  typing showed  Snyde r  and the assai lant  were  type A 
secretors.  

S n y d e r ' s  alibi, that  he was at home  sleeping during the t ime  of  the as- 
sault ,  was  cor robora ted  only by his mother.  

Postconvict ion chal lenges .  After  S n y d e r ' s  appeal o f  his convic t ion  was  de- 
nied, the Innocence  Projec t  agreed to defend h im pro bono i f  his f ami ly  
could p a y  for  any necessary  forensic  tests. In M a y  1992 prosecutors  agreed 
to release the necessa ry  ev idence  to the defense for  D N A  test ing.  The  de- 
fense fo rwarded  the ev idence  to the Cente r  for Blood Resea rch  (CBR)  in 
Boston.  

D N A  re su l t s .  O n  Oc tober  28, 1992, C B R  issued a report  s ta t ing that  
S n y d e r ' s  D N A  did not  ma tch  the D N A  in semen found on a vagina l  swab 
f rom the original  rape kit. The  prosecut ion  asked C B R  to repeat  the test, 
which  it did for  free at the Innocence  Project ' s  request.  C B R  repl icated its 
f indings,  and the prosecut ion  asked  the FBI  to look at the results.  The  FBI  
agreed wi th  the m e t h o d o l o g y  and the results in C B R ' s  repor t  (see appendix  
for  results).  

Conclus ion .  Virginia  has a 21 -day  rule for  a mot ion  for a n e w  trial based on 
newly  d i scovered  evidence ,  so the only  recourse for  S n y d e r  was  to seek a 
pardon f rom the governor .  The  C o m m o n w e a l t h ' s  a t torney j o ined  the de- 
fense in f i l ing a request  for  a pardon.  Two months  later, on Apr i l  23, 1993, 
the gove rno r  granted  an absolu te  pardon; Snyder  was  re leased the same day. 
Af ter  be ing  freed,  S n y d e r  pet i t ioned the Alexandr ia  Circui t  Cour t  to ex- 
punge  his record.  On January  11, 1994, the court  granted  his petit ion. 
S n y d e r  had served a lmos t  7 years  o f  the original sentence.  

S n y d e r ' s  civil suit agains t  the ci ty of  Alexandr ia  is pending  at the t ime of  
this report.  In addi t ion to wrongfu l  impr i sonment ,  the s u i t a l l e g e s  that  
S n y d e r  was  bea ten  and handcuf fed  during interrogat ion and that  pol ice  
c la ims that  Snyde r  confessed  were  false. 
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David Vasquez (Arl ington County, Virginia) 

Factual b a c k g r o u n d .  In the ear ly  m o r n i n g  o f  J a n u a r y  24,  1984, a w o m a n  
was sexua l ly  a s s a u l t e d  and m u r d e r e d  in he r  h o m e  by  an assa i l an t  who  had  
entered  the h o m e  t h r o u g h  the v i c t i m ' s  b a s e m e n t  w indow.  T h e  w o m a n  d ied  

f rom a s p h y x i a t i o n  b y  hanging .  

David  Vasquez  p l e a d e d  gui l ty  to s e c o n d - d e g r e e  h o m i c i d e  and  bu rg l a ry  
(Al ford  plea)  on F e b r u a r y  4, 1985. He was  s en t enc e d  to 35 years  in pr i son .  
He had  p ied  gu i l t y  to the c r ime  af ter  a l l eged ly  c o n f e s s i n g  to the c r ime  and  
repor t ing  de ta i l s  t ha t  were  not  re leased  to the publ ic .  Vasquez ,  w h o  is bor-  
der l ine  re ta rded ,  l a t e r  repor ted  tha t  he had  o n l y  d r e a m e d  the c r ime.  

Prosecutor's  ev idence .  In addi t ion  to Vas que z ' s  gu i l ty  p lea ,  the p r o s e c u t i o n  
prof fered  the f o l l o w i n g  ev idence  to the  court :  

- Two  w i t n e s s e s  p l aced  Vasquez  nea r  the v i c t i m ' s  h o u s e  on  the day  o f  the  

cr ime.  

- Vasquez  c o u l d  no t  p rov ide  an alibi. 

- Ha i r  ana lys i s  o f  pubic  hairs  f ound  at the scene  were  cons i s t en t  w i th  

Vasq u ez ' s  hair .  

- A gu i l ty  p l e a  m e a n t  that  Vasquez  wou ld  no t  be  s ub j e c t  to the  dea th  pen -  

a l ty  u p o n  conv ic t i on .  

Postconvict ion chal lenges .  T h e r e  are no k n o w n  p o s t c o n v i c t i o n  cha l l enges .  
Vasquez ' s  d e f e n s e  a t t o m e y s ,  howeve r ,  f i led  fo r  a s u p p r e s s i o n  o f  two  o f  h i s  
con fe s s ions  b e c a u s e  they  were  i s sued  wi thou t  a M i r a n d a  w a m i n g .  

D N A  r e s u l t s .  T h e  Vi rg in ia  State  labora tory ,  C e l l m a r k  D i a g n o s t i c s ,  and  
L i fecodes ,  Inc. ,  p e r f o r m e d  D N A  tests  on  the e v i d e n c e  f r o m  severa l  r ape /  
murder s .  All  tes ts  incu lpa ted  a m a n  n a m e d  T i m o t h y  S p e n c e r  as the  a s sa i l an t  
in rape-murders  tha t  were  identical  in modus  operandi  to the  Vasquez  incident .  

A t t emp t s  by  F S A  to c o m p a r e  ha i r  found  at the  scene  w i t h  V a s q u e z ' s  b l o o d  

sample  w e r e  i nconc lu s ive .  

Conclus ion.  T h e  C o m m o n w e a l t h ' s  a t t o rney  and  V a s q u e z ' s  de f ens e  at tor-  
neys  f i led  m o t i o n s  wi th  the g o v e r n o r  to g ran t  Vasquez  an  u n c o n d i t i o n a l  par -  
don.  T h e  m o t i o n s  w e r e  based  on  the D N A  tests  o f  S p e n c e r  and  an F B I  re- 
por t  tha t  i n d i c a t e d  the  Vasquez  c r ime  and the S p e n c e r  c r i m e s  we re  c o m m i t -  
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t ed  b y  t h e  s a m e  p e r s o n .  T h e  r e p o r t  a l so  s t a t ed  tha t  t he  c r i m e s  " w e r e  n o t  pe r -  
p e t r a t e d  b y  s o m e o n e  w h o  w a s  m e n t a l l y  def ic ien t . ' "  T h e  g o v e m o r  g r a n t e d  
the  p a r d o n ,  a n d  V a s q u e z  w a s  r e l e a s e d  on  J a n u a r y  4,  1989.  V a s q u e z  h a d  
s e r v e d  5 y e a r s  o f  h i s  s e n t e n c e .  

T i m o t h y  S p e n c e r  w a s  a r r e s t ed ,  t r ied ,  and  c o n v i c t e d  fo r  t w o  o t h e r  r a p e - m u r -  
ders .  H e  w a s  n e v e r  f o r m a l l y  p r o s e c u t e d  in  the  V a s q u e z  i n c i d e n t  b e c a u s e  he  
a l r e a d y  h a d  b e e n  s e n t e n c e d  to dea th .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  de-  
n i ed  S p e n c e r ' s  r e q u e s t  f o r  a n e w  D N A  test .  O n  A p r i l  27 ,  1994,  S p e n c e r  be-  
c a m e  t h e  f i r s t  p e r s o n  in  the  U n i t e d  S t a t e s  e x e c u t e d  o n  the  ba s i s  o f  D N A  
tes t ing .  

Glen Woodall (Huntington, West Virginia) 

F a c t u a l  b a c k g r o u n d .  T w o  w o m e n ,  in s e p a r a t e  i n c i d e n t s ,  w e r e  a b d u c t e d  at  
k n i f e  p o i n t  in a s h o p p i n g  m a l l  p a r k i n g  lot. B o t h  t i m e s  the  a s s a i l a n t  w o r e  a 
ski  m a s k  and  f o r c e d  the  v i c t i m s  to c lo se  the i r  e y e s  t h r o u g h o u t  t he  a t t ack .  In  
the  f i r s t  i n s t a n c e ,  t h e  a t t a c k e r  d r o v e  a r o u n d  in the  w o m a n ' s  car,  r e p e a t e d l y  
r a p e d  her ,  an d  s t o l e  a g o l d  w a t c h  and  $5.  T h e  v i c t i m  o p e n e d  h e r  e y e s  b r i e f l y  
to n o t e  t h a t  t he  a s s a i l a n t  w o r e  b r o w n  p a n t s  and  w a s  u n c i r c u m c i s e d .  In  the  
s e c o n d  ca se ,  t h e  m a n  r e p e a t e d l y  r a p e d  the  w o m a n  a n d  s to le  a g o l d  w a t c h .  
T h i s  w o m a n  w a s  a b l e  to n o t e  the  m a n ' s  b o o t s , j a c k e t ,  a n d  h a i r  color .  S h e  
a lso  n o t e d  t ha t  he  w a s  u n c i r c u m c i s e d .  

O n  J u l y  8, 1987,  a j u r y  f o u n d  G l e n  W o o d a l l  g u i l t y  o f  f i r s t - d e g r e e  s e x u a l  as-  
s au l t  o f  o n e  w o m a n ,  f i r s t - d e g r e e  s e x u a l  a b u s e  o f  a s e c o n d  w o m a n ,  k i d n a p -  
ing  b o t h  w o m e n ,  a n d  a g g r a v a t e d  r o b b e r y  o f  b o t h  w o m e n .  H e  w a s  s e n t e n c e d  
b y  the  c i r c u i t  c o u r t  to t w o  l i fe  t e r m s  w i t h o u t  p a r o l e  a n d  to 203  to  335  y e a r s  
in p r i s o n ,  to be  s e r v e d  c o n s e c u t i v e l y .  

P r o s e c u t o r ' s  e v i d e n c e  a t  t r i a l .  T h e  p r o s e c u t i o n  b a s e d  i ts  c a s e  o n  s e v e r a l  
po in t s :  

A S t a t e  p o l i c e  c h e m i s t  t e s t i f i ed  tha t  W o o d a l l ' s  b l o o d  s e c r e t i o n s  m a t c h e d  
s e c r e t i o n s  in a s e m e n  s a m p l e  f r o m  the  e v i d e n c e .  

A c o m p a r i s o n  o f  b o d y  a n d  b e a r d  h a i r  f r o m  the  d e f e n d a n t  w a s  c o n s i s t e n t  
w i t h  h a i r  r e c o v e r e d  f r o m  a v i c t i m ' s  car. 

P a r t i a l  v i s u a l  i d e n t i f i c a t i o n  o f  the  d e f e n d a n t  w a s  m a d e  b y  o n e  o f  t h e  
v i c t i m s .  
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On e  v i c t im  iden t i f i ed  c lo th ing  tha t  m a t c h e d  c lo th ing  f o u n d  in the 
d e f e n d a n t ' s  house .  

B o t h  v i c t ims  tes t i f ied  that  the  assa i lan t  was  not  c i r c u m c i s e d ,  in c o m -  
m o n  wi th  the  de fendan t .  

A d i s t inc t ive  sme l l  about  the  assa i l an t  was  no ted  b y  b o t h  v i c t ims  and  
a lso  was  f o u n d  at the  d e f e n d a n t ' s  workp lace .  

D u r i n g  the  pre t r ia l  hear ing ,  the j u d g e  den ied  a de fense  r eques t  f o r  an "'ex- 
pe r imen ta l  n e w "  D N A  test  of  the  d e f e n d a n t ' s  b lood  and s e m e n  s a m p l e s  
f rom the  v i c t i m s '  c lo th ing .  Den ia l  was  based  on defense  i nab i l i t y  to o f fe r  
any  e x p e r t  t e s t i m o n y  on  the t e s t ' s  va l id i ty  or  rel iabil i ty.  Af t e r  tr ial ,  the  de-  
fense  ra i sed  this  i s sue  again,  and  a D N A  test  was  f ina l ly  p e r f o r m e d .  T h e  
cour t  he ld  tha t  tes t  resul ts  were  inconc lus ive .  

P o s t c o n v i c t i o n  c h a l l e n g e s .  O n  Ju ly  6, 1989, the  West  V i rg in ia  S u p r e m e  
Cour t  o f  A p p e a l s  a f f i rmed  W o o d a l l ' s  conv ic t i on  (385 S .E .2d  253) .  W o o d a l l  
c o n t i n u e d  to f i le  m o t i o n s  to a l low D N A  tes t ing  o f  the e v idenc e .  He  f i l ed  
severa l  appea l  pe t i t ions  and habeas  co rpus  pe t i t ions  wi th  b o t h  the  trial  cou r t  
and w i t h  the Wes t  Vi rg in ia  S u p r e m e  Court .  T h e  Sta te  S u p r e m e  C o u r t  f i na l l y  
a l l o w ed  the e v i d e n c e  to be re leased  to the  de fense  for  add i t iona l  D N A  test-  
ing. T h i s  e v i d e n c e  was  f o r w a r d e d  to F o r e n s i c  Sc ience  A s s o c i a t e s  (FSA) .  

D N A  r e s u l t s .  F S A  c o n d u c t e d  P C R  tes t ing  o f  the  s e m e n  s a m p l e s  f rom the  
vag ina l  s w a b s  f r o m  the or ig inal  rape  kits.  F S A  c o n c l u d e d  t h a t  the  a s sa i l an t  
in b o t h  cases  h a d  the s ame  D Q  a lpha  type  and  ne i the r  m a t c h e d  W o o d a l l ' s  
type .  T h e s e  resu l t s  w e r e  r ev i ewed  and  c o n f i r m e d  in t e s t i m o n y  b y  seve ra l  
l abora to r i e s  and  fo rens i c s  exper ts ,  i nc lud ing  Dr. Alec  Je f f r eys  and  Dr. D a v i d  
B ing  o f  the C e n t e r  fo r  B lood  R e s e a r c h  (CBR) .  C B R  also c o n d u c t e d  its o w n  
P C R  ana lys i s  and  a r r ived  at the  s a m e  resul ts  as F S A  (see a p p e n d i x  f o r  re- 

suits) .  

C o n c l u s i o n .  W ooda l l  submi t t ed  a h a b e a s  co rpus  pe t i t ion  b a s e d  on  the  D N A  
tes t  resul ts .  O n  Ju ly  15, 1991, the  tr ial  cour t  he ld  a hea r ing  o n  the  pe t i t i on  
and  v a c a t e d  W o o d a l l ' s  convic t ion .  O t h e r  r e l evan t  e v i d e n c e  i n c l u d e d  sec re t  
h y p n o s i s  o f  the  two  v ic t ims  and a r o m a n t i c  re la t ionsh ip  b e t w e e n  one  o f  the 
v i c t i m s  and an  i nves t i ga t i ng  officer.  T h e  cour t  set  bond  at  $ 1 5 0 , 0 0 0  fo r  
Wo o d a l l  and o r d e r e d  h im  p laced  on  e l ec t ron ic  h o m e  m o n i t o r i n g .  C B R  con-  
t i nued  c o n d u c t i n g  R F L P  ana lys i s  and  e l i m i n a t e d  three  po ten t i a l  d o n o r s  as 
sou rces  o f  the spe rm.  Th i s  was  to c oun t e r  the p r o s e c u t i o n ' s  a r g u m e n t  tha t  
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the  s ta ins  m a y  h a v e  c o m e  f rom consensua l  par tners .  T h e  R F L P  ana lys i s  also 
e x c l u d e d  W o o d a l l ,  and the State conduc t ed  its o w n  D N A  test.  T h e  S ta te ' s  
resul ts  a lso e x c l u d e d  Woodal l ,  as no ted  in a r epor t  o f  Apr i l  23,  1992. 

As  a resu l t  o f  the  add i t iona l  test ing,  West  Vi rg in ia  m o v e d  to d i s mi s s  
W o o d a l l ' s  i n d i c t m e n t  on  M a y  4, 1992, and the trial  cou r t  g r an t ed  the  mo-  
t ion.  Wooda l l  s e r v e d  4 yea r s  o f  his sen tence  in p r i son  and spen t  a y e a r  un- 
de r  e l ec t ron i c  h o m e  con f inemen t .  

I t  is i m p o r t a n t  to no t e  tha t  the Sta te  po l i ce  c h e m i s t  in this  case ,  F red  Za in  
(see also G e r a l d  W a y n e  Dav i s  and Wi l l i am O ' D e l l  Har r i s  cases) ,  was  inves-  
t iga ted  b y  the  Wes t  Vi rg in ia  a t t o m e y  g e n e r a l ' s  of f ice  and  the  Sta te  S u p r e m e  
C o u r t  o f  A p p e a l s  fo r  p r o v i d i n g  pe r ju red  t e s t i m o n y  in c r imina l  cases .  G len  
Wooda l l  w a s  the f i rs t  pe r son  whose  conv i c t i on  wa s  o v e r t u m e d  a f te r  Za in  
tes t i f i ed  fo r  the  Sta te .  O v e r  130 cases in wh ic h  Za in  e i the r  p e r f o r m e d  lab 
tes ts  or  p r o v i d e d  the t e s t i m o n y  are be ing  r e v i e w e d  b y  the S ta te  a t t o m e y  
g e n e r a l ' s  of f ice .  In add i t ion ,  an inves t iga t ion  is o n g o i n g  in severa l  Texas  
coun t i e s  w h e r e  Z a i n  w o r k e d  and tes t i f ied  as a l a b o r a t o r y  exper t .  

G l e n  W o o d a l l  was  a w a r d e d  $1 mi l l ion  f rom West  Vi rg in ia  fo r  his  wrongfu l  
c o n v i c t i o n  and  fa l se  i m p r i s o n m e n t .  
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Alle les .  A l t e rna t e  gene  fo rms  o r  var ia t ions ,  wh ich  are the bas i s  o f  D N A  test-  
ing. 

Antigens. A n y  b io log ica l  s u b s t a n c e  that  can  s t imula te  the p r o d u c t i o n  of, 
and c o m b i n e  with ,  an t ibodies .  Var iances  in h u m a n  an t igens  ca n  be used  to 
iden t i fy  i nd iv idua l s  wi th in  a popu la t ion .  

D N A .  D e o x y r i b o n u c l e i c  acid,  w h i c h  conta ins  gene t i c  m a t e r i a l  and w h o s e  
shape  r e s e m b l e s  a rope  l adde r  tha t  has  been  twis t ed  (the d o u b l e  hel ix) .  An  
i n d i v i d u a l ' s  D N A  is un ique  e x c e p t  in cases  o f  ident ica l  twins .  

D N A  m a t c h .  See  inclusion.  

D N A  p r o f i l i n g .  T h e  process  o f  t e s t ing  to iden t i fy  D N A  p a t t e m s  o r  types .  In 
the  fo r ens i c  se t t ing ,  this t es t ing  is used  to indica te  p a r e n t a g e  o r  to exc lude  
or  inc lude  i nd iv idua l s  as p o s s i b l e  sources  of  b o d y  f luid s t a ins  (b lood ,  sal iva,  
s e m e n )  and o t h e r  b io log ica l  e v i d e n c e  (bones,  tee th ,  hair) .  

D N A  typing. See  D N A  prof i l ing.  

D Q  a l p h a  (DQct ) .  An  area  ( locus )  o f  D N A  that  is used  b y  the  fo rens ic  c o m -  
m u n i t y  to c h a r a c t e r i z e  D N A .  B e c a u s e  there  ex is t  seven  va r i a t i ons  (al leles)  
o f  D N A  at  this  locus ,  i nd iv idua l s  can be ca t ego r i zed  in to  I o f  28 d i f fe ren t  
D Q  a l p h a  types .  D e t e r m i n a t i o n  o f  an i nd iv idua l ' s  DQ a l p h a  t ype  i n v o l v e s  a 
P o l y m e r a s e  C h a i n  R e a c t i o n - b a s e d  test. 

E l e c t r o p h o r e s i s .  A t echn ique  b y  w h i c h  D N A  f r a g m e n t s  are  p laced  in a gel 
and  s epa ra t ed  b y  size in r e s p o n s e  to an e lectr ical  field. 

Epithelial cells. M e m b r a n o u s  t i s sue  fo rming  the c o v e r i n g  o f  m o s t  i n t e m a l  
su r faces  and o rgans  and  the o u t e r  sur face  o f  the  body.  

Epithelial cell  f r a c t i o n .  One  o f  two  produc ts  f rom a d i f fe ren t i a l  ex t r ac t i on  
tha t  r e m o v e s  D N A  f rom ep i the l i a l  cel ls  before  ana lys i s  o f  s p e r m  D N A  can  
be conduc t ed .  T h e  o the r  p r o d u c t  is the  sperm cell  f rac t ion.  

E x c l u s i o n .  A D N A  test  resul t  i nd ica t ing  that  an ind iv idua l  is e x c l u d e d  as 
the  s o u r c e  o f  the D N A  ev idence .  In the  con tex t  o f  a c r im ina l  case ,  " exc lu -  
s ion"  does  no t  neces sa r i l y  e q u a t e  to " i n n o c e n c e . "  

F o r e n s i c  s c i ence .  T h e  app l i c a t i on  o f  a f ield o f  sc ience  to the  fac ts  re la ted  to 
c r imina l  and  c ivi l  l i t igat ion.  
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Gene .  A s e g m e n t  o f  a D N A  molecu le  that  is the biological  uni t  o f  heredi ty  
and t ransmi t ted  f rom parent  to progeny. 

G e n o t y p e .  The  genet ic  makeup  of  an organism,  as d is t inguished  f rom its 
physical  appearance  or  phenotype.  

I nc lu s ion .  A D N A  test result  indicating that  an individual  is not  exc luded  as 
the source o f  the D N A  evidence.  In the context  of  a c r iminal  case,  " inc lu-  
sion" does not  necessar i ly  equate to "gui l t . "  

I n c o n c l u s i v e .  T h e  determinat ion made  fo l lowing  as sessmen t  o f  D N A  pro-  
file results that, due to a l imited amoun t  o f  in format ion  p resen t  (e.g.,  mix-  
ture of  profi les ,  insuff icient  DNA) ,  prevents  a conc lus ive  c o m p a r i s o n  o f  

profiles.  

M a r k e r .  A gene  wi th  a k n o w n  location on a c h r o m o s o m e  and a c lear-cut  
pheno type  (phys ica l  appearance or observable  propert ies)  that  is used  as a 
point  o f  re ference  w h e n  mapp ing  another  locus (physical  posi t ion on a 

ch romosome) .  

P o l y m e r a s e  C h a i n  R e a c t i o n  ( P C R ) .  A technique  used in the process  o f  

D N A  prof i l ing.  

R e s t r i c t i o n  F r a g m e n t  L e n g t h  P o l y m o r p h i s m  ( R F L P ) .  A technique  used  
in the process  o f  D N A  profil ing. 

Sec re to r .  A person  who  secretes the A B H  ant igens of  the A B O  b lood  g roup  
in sa l iva  and o ther  body  fluids. 

Se ro log i s t .  A forens ic  scientist who special izes  in biological  f luid analysis .  
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A de ta i l ed  l abora to ry  repor t  was  ob t a ined  in 12 o f  the  s tudy  cases;  
the  resu l t s  are repor ted  here.  T h e  f o l l o w i n g  P C R  resul ts  are the ac- 
tual  DQo~ types  that  labora tor ies  found  on  e v i d e n c e  and b lood  

samples .  DQot  ( p r o n o u n c e d  D Q  alpha)  is one  o f  severa l  p o l y m a r k e r s  that  
are c o m p a r e d  in P C R  test ing.  Each  DQo~ type  is s imi l a r  to b lood  type (e.g.,  
O, A, B).  O n e  can  see that  m a n y  t imes  the  v i c t i m ' s  DQo~ m a t c h e s  the  
n o n s p e r m  f r ac t ion  in a s e m e n  stain. One  also can  see  that  the spe rm f rac t ion  
o f  the s e m e n  s ta in  does  no t  m a t c h  the type  o f  the  d e f e n d a n t  ( excep t  
C h a l m e r s ,  w h e r e  the  d i f ference  occur red  in p o l y m a r k e r s  o t h e r  than  DQo0.  

K i r k  B l o o d s w o r t h  

Sample 
Victim's blood sample 

Panties--semen stain 
(nonsperm fraction) 

Panties--semen stain 
(sperm fraction) 

Bloodsworth's blood 
sample 

DQo~ Type 
1.3,4 

1.1,3 (Trace 1.3, 4) 

1.1,3 

1.2,4 

Ronnie  B u l l o c k  

sample 
Panties 

(nonsperm cell fraction) 

Panties 
(sperm fraction) 

Victim's blood sample 

Bullock's blood sample 

DQo~ Type 
1.1,2,3 

3 

1.1,2 

4 

Terry  L e o n  C h a l m e r s  

Sample 
Victim's blood sample 

Chalmers' blood sample 

DQo~ Type 
1.1,3 

1.2,4 
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Vaginal swab--sperm 
cell 1.2, 4 

Cervical swabmsperm 
cell 1.2, 4 

Note: The epithelial cells from the two swabs were too weak to get accurate readings. 
Although the DQa of Chalmers and the semen matched, three other polymarkers did 
not match. 

F r e d e r i c k  D a y e  

Sample 
Blue jeans--left knee 

(nonsperm fraction) 

Blue jeans--left knee 
(sperm fraction) 

Daye's blood sample 

DQc~ Type 
1.2,4 

1.2,4 

4,4 

E d w a r d  H o n a k e r  ( r e s u l t s  o f  t h r e e  tes t s )  

Sample 

Victim's oral swab 

Vaginal swab 
(nonsperm fraction) 

Vaginal swab 3,4 
(sperm fraction) 

Shorts 3, 3 
(nonsperm fraction) 

Shorts 1.2, 4 
(sperm fraction) 

Honaker's blood sample 1.2, 3 

Boyfriend's blood sample 1.2, 4 

Secret lover's blood 
sample 4, 4 

DQ(x. Type 

3,3 

3,3 
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Joe Jones 
Sample 
Victim's blood sample 

Jones' blood sample 

Vaginal swab 
(sperm fraction) 

Vaginal swab 
(nonsperm fraction) 

Kerry Kotler 

Sample 
Underpants 

(sperm fraction) 

Victim's blood sample 

Kotler's blood sample 

Husband's blood sample 

Steven Linscott 

Sample 
Vaginal swab 

(sperm fraction) 

Vaginal swab 
(nonsperm fraction) 

Victim's blood sample 

Linscott's blood sample 

Brian Piszczek 

Sample 
Nightgown 

(sperm fraction) 

Nightgown 
(nonsperm fraction) 

Vaginal swab 
(sperm fraction) 

84 .,.,,, 

DQcz Type 
3,4 

1.2,3 

1.1,4 

3,4 

DQ~ Type 
1.1,4 

4,4 

4,4 

2,3 

DQcz Type 
3,4 

1.1,3 

1.1,3 

4 

DQcz Type 
1.2,4 

2,3 

1.2,4 



I 

Vaginal swab 
(nonsperm fraction) 

Victim's blood sample 

Piszczek's blood sample 

Dwayne Scruggs 
Sample 
Vaginal swab 

(nonsperm cell fraction) 

Vaginal swab 
(sperm fraction) 

Bloodstain 

Scruggs' blood sample 

Walter Snyder 
Sample 
Vaginal swab 

(sperm fraction) 

Vaginal swab 
(nonsperm fraction) 

Victim's blood sample 

Snyder's blood sample 

Glen Woodall 
Sample 
Underpants of victim 2 

(sperm fraction) 

Underpants of victim 2 
(nonsperm fraction) 

Denim skirt of victim 1 
(sperm fraction) 

Denim skirt of victim 2 
(nonsperm fraction) 

Victim l 's blood sample 

Victim 2's blood sample 

Woodall's blood sample 

2,3 

2,3 

4,4 

DQ~ Type 
2,4 

1.1,4 

2,4 

4,4 

DQ~ Type 
1.2, 1.3 

2,4 

2,4 

1.2, 4 

DQ~ Type 
3,4 

1.2,3 

3,4 

1.2,4 

1.2, 4 

1.2, 3 

2,3 
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