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PREF.ACE 

One of the diffictl1ties associated with research is that no definite pat­
terns emerge which can be used to unequivocally explain and clarify'aU that 
happened. This is most notably true respecting a co:nstitutional analysis of the 
criminal jurisdiction and pr.;cedural guarantees of the American Indian. In 
these two areas of focus no easy generalizations can be made because an ami­
cable, just, and responsible solution involved, and cont~nues to involve, the 
dignity of a once numerous and powerful people, the legislative power of the 
states of the Union, the controlling power of the United States Constitution and 
laws, and the rights, liberty, and protection of AmericlID citizens. As a result 
of these conflicting jurisdictions and interests, the jurisdictional status of the 
American Indians and their territory, along with their constitutional procedural 
guarantees, has taken diverse patterns, and involved various solutions. 

It would be easy in explaining these matters to develop a dramatic and 
emotional discoursl3, i. e., to write about "Indian heathenism," "savagism, " or 
"a continent lost-··a civilization won." SUch run approach, however, would over­
simplify what actually happened. It might easily cb;::;cure the fact that the jur­
isdictional status of the American Indians and their territory, along with their 
constitutional procedural guarantees, did not spring forth fully developed and 
conceptualized as did Pallas Athena (Minerva) froIn the head of Zeus. It is 
with the limitations associated with these thoughts that this study has been 
undertaken. The study is presented in the hope that it will contribute to the 
general understanding of the peculiar and complex jurisdictional and procedural 
status of the American Indians and their territory. To the author this study 
represents an analysis preliminary to continued study of the major patterns 
and problems characterizing the efforts of diverse cultures to resolve their 
Ie riminal problems. 

To a number of persons gratitude is due for the aid and guidance they 
so readily provide during the time this study was being conducted. Special 
aclmowledgment is extended to Mrs. Evalena Dunn of the Syracuse Univarsity 
Law Library for the helpful advice and service she displayed while work was 
being done with legislative code'1, court reports and digests. Appreciation is 
also extended to Miss Lillian Eckert and Miss Marion Mullen of the Syracuse 
University General Library for their guidance while working with public docu­
ments. To Mrs. Malvina Sherman grateful thanks is extended for the devotion 
and accommodation she put forth during the typing of this dissertation. 
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CHAPTER! 

INTRODUCTION: DESCRIPTION AND APPROACH 

TO THE STUDY 

'An American problem, and intermittently an economic, social and 
political issue of the first magnitude, is governmental poHcy toward minority 

. groups. However, it is the writer's contention that some minority group prob­
lems, like the contemporary problems of ll"acial segregation and r(~ligious dis­
crimination, are so heavily charged with dramatic interest and en:.l.otion tha.t 
they tend to overshadow others which have: far less 9apacity to attract'their fair 
share of merited discussion and analysis. 

The American Tndians, a small but gro~ing group, have long been the 
objects of passive degradation. They are with minor exceptions the only min­
ority group which is still "fair game" for caricaturlzatiQn, jest, ridicule, and 
contempt. The illiterate American Negro of the past no longer lappears on tele­
vision and motion picture screens, but the savage, uncouth, and bloodthirsty 
aborigine receives increased cinemas cope and television time Bmd attention. 
Robert W. Oliver reasons that UNo editor in his right mind wou,ld publish a car­
toon exploiting a supposed characteristic of a racial or religious minority, with 
one exception: scarcely a week passes that some national magazine does not 
use an Indian as the subject 01~ a cartoon or advertisement. ,,1 . 

One of the reasons for the American Indians' plight Eltems from the 
idea that the aborigines are quaint and diminishing survivors of once prolific 
generations. Therefore, in or-uer to demolish this erroneous concept, along 
with presenting and clarifying others, a few paragraphs at the beginning of 
this study will be devoted to a very general description of the struggles, prob­
lems, and characteristics of the American Indians. in their oontacts with other 
peoples. . 

Actually, the American Indians are not a nationaUty or race on the 
road to the archives of extinction. In 1950 there were apprOXimately 343,410 
Indians within the continental United States. 2 And just teu years later (including 
the newly admitted states of Hawaii--472 and Alasl;ca--14., 444) the total had 
risen to 523,591.. 3 

Other statistics portray the relationship of the American Indians to 
the urban-rJlral complex. As can be seen from Table 1, the American Indians 
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have not followed, like other minority groups, the migration to the metropolitan 
centers. Approximately 72 per cent of the American Indians live in units of 
less than 2,000 population. That is to say, while the nation has been under­
going urbanization, the American Indians have maintained, with minor excep­
tions, both their rural and,sedentary idiosyncracies. 

Table 1 

American Indian Distribution~ 1960 

l?er Cent Distribution 100% 

Urban 27.8 
a. Urbanized Areas 1.6,,2 

1. centrai Cities 12.3 
2. UrLan Fringe 3.9 

b. other Urban 11.6 
'1. Places of 10,000 or More 5.4 
2. Places of 2,500 to 10,000 6 .. 2 

Rural 72.2 
a. Places of 1,000 to 2~ 5000 4.3 
'b. Other Rural 67. fl 

Source: U. S. Bureau of the Census, Dept. of Commerce, 18th 
Decennial Census, United States Census of Population: 1960 (United states 
Summary). 

It is also important to note that the American Indi.ans are distributed 
very unevenly among the states of the Union. Eight states (Arizona, California, 
Montana, New MeXico, North Carolina, Oklahoma, South Dakota, and Wash­
ington) contain the bulk of the entire Indian population. 

The half-million plus Indians who live in the United Statels have main­
tained with diminishing success and increased difficulty their tribal lands, 
autonomy, institutions, and beliefs; and in this connection, the problems of the 
Indians represent not exceptions to the movements and forces of hlstory, but 
microcosms which are often ignored in the hustle and bustle of the twentieth 
century. To use some terms of ecology, the forces of "invasion" and "dis­
placement" have been overrunning the Indians r civili.zation and removing them 
from their tribal lands. The Indians have been continually and persistently 
pushed by non-Indian settlers and supposedly developers from land they believe 
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Table 2 

Total American Indian population by stater 1960 

Total population Indian Per Cent of 

state of State population Total Indian 
Population 

Alabama 3,266,740 1,276 

Alaska 266,167 14,444 6.4 

Arizona 1,302,161 '83,387 6.4 

Arkansas 1,786,272 580 

California 15,717,204 39,014 .2 

Colorado 1,753,947 4,288 .2 

Connecticut 2,535,234 923 

Delaware 446,292 597 .1 

District of Col. 763,956 587 .1 

Florida 4,951,560 2,504 .1 

Georgia 3,943,116 749 
I 

Hawaii 632,772 472 .1 

Idaho 667,191 5,231 .8 

nlinois 10,081,158 4,704 

Indiana 4,662,498 948 

Iowa 2,757,537 1,708 .1 

Kansas 2,178,611 5,069 .2 

Kentucky 3,038,156 391 

Louisiana 3,257,022 3,587 .1 

Maine 969,265 1,879 .2 

Maryland 3,100,689 1,538 

Massachusetts 5,148,578 2,118 

Michigan 7,823,194 9,701 .1 

Minnesota 3,413,864 15,496 . .5 

Mississi.ppi 2,178,141 3,119 .1 

Missouri 4,319,813 1,723 

Montana 674,767 21,181 3.1 

Nebraska 1,411,330 5,545 .4 

Nevada 285,278 ,6,681 2.9 

New Jersey 6,003,782 1,699 

New Hampshire 606,921 135 

New Mexico 951,023 56,255 5.9 

New York 16,782,304 16,491 .1 
Continued 
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\ Table 2--Continued 

State 
Total Population Indian Per Cent of 

of State Population Total Il'ldian 
Pq:mlation 

North Carolina 4,556,155 38,129 
North Dakota .8 

Ohio 
632,446 11,736 1.9 

Oklahoma 
9,706,39'7 1,910 

Oregon 
2, 328, 28~: 64,689 2.8 
1,7(;8,687' 

Pennsylvania 11,319,366 
8,026 .5 

Rhode Island 
2,122 

South Carolina 
8159,488 932 .1 

2,382,594 1,098 
South Dakota 
'fennessee 

680,514 25, '194 :3.8 

Texas 
3,5(57,089 638 

Utah 
9, 5r19, 677 5,750 .1 

Vermont 
890,627 6,961 .8 

Virginia 
38~~, 881 57 

Washington 
3,966,949 2,155 . 1 

West Virginia 
2,853,214 21,076 .7 
1,860,421 181 Wisconsin 3,951, '777 14,297 Wyoming .4 

330,()66 4,020 1.2 

D . Source: U. S. Bureau of the Census, Dept. of Commerce 18th 
s==~~~.census, United States C~!lS of ' Population: 1960 (Unit~d States 
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to be their own. The acquisitive, materially minded non-Indians have shown 
little respect for the American aborigines who cling tenaciously and longingly 
to a beloved heritage.. In the eyes of non-Indians, Indian lands and resources 
represent things to be developed and exploited--things of potential beauty, 
productivity, and fertility. To the aborigines tribal lands represen.t both a 
current, future, and an ancestral home. It is here that they, their children, 
and their progenitors were born; and it is hopefully here that, they and their 
children will be allowed unmolestedly to attempt to pJ:eserve their heritage. and 
l1eke" out a subsistence. It is in this sense that they, like other United States 
citizens, have their memories and their loves; however, some things to them 
are worth more than smoke belching factories, congested interchanges, and 
gadgetary living. 

More broadly, the Indians have long been reciprocal participants in 
the general forces of inequality and equality, nationalism, technology, an.d 
industrialization which are engulfing both the domestic and international 
scenes. For example the American Indians are only recently acquiring aspir­
ations and showing inc:!"eased demands of being equally integrated participants 
of the non-Indian society. However, these aspirations and demands represent 
to many Indians, unlike the current anti-colonial peoples of the world, the 
selection of a second best alternative. HistoricallYI the Indians, like the anti­
colonial peoples, have preferred self-direction, autonomy, and independence . 
Even today a very sizablle proportion, if not most, of the Indians desire a con­
tinuance, at a non-reducible minimum, of their present unextinguished powers 
of local self-government. But contrary to thta world sUl.'ge and success for 
national autonomy, the Indians are to all increasing extent being integrated, 
controlled, and directed by the United States national and state governments, 
and in many respects without political, econ.omic, and social equali.ty. More 
specifically, the non-Indians are extending their institutions, technology, CUl­
ture, beliefs, and laws over people who were, and in a large measure still are, 
strangers and aliens to the non-Indian ways of life. It is with the foregoing 
background, along with the fact that the American Negroes are demanding and 
receiving support for integration, that one must agk: . Do the American people 
have an obligation to support the Indians in their desired and voluntary efforts 
of segregation and autonomy? Do the American people have an obligation to 
support the Indians in their desired and voluntary efforts to preserve their 
heritage and ancestral homes? Judgments on these questions should be with­
held until the contents of this study have been digested. 

It is in the above connection, i. e., the imposition of the non-Indian 
ways of life, that one of the most intriguing and important problems con­
fronting both Indians and non-Indians has developed. It is the problem of pro­
viding the. American aborigines with a rational and appropriate system of crhn­
.inallaw--a.system that encompasses their wants, demands, and protections. 
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To many Indians, non-Indian law symbolizes: the restraints cf an\~}dt'rnal and 
unknown code; the subjection of them to the responsibilities of rules /ll".d penal­
ties of which they could have had little previous warning; and the judgmerlt ot 
them by standards made by others--standards which take no accotmt of the con.~ 
ditions which should exempt thenl from their exactions, that is, their in2,btlity 
to understand them. O::c somewhat differently, these fudians argue that Nan­
Indian law tries them not by their peers, tho customs of. their peoplf), l,h,e law 
of their land, but by the people and standards of a rac(;! \')f whom theY' h~ve only 
a limited conception. To the non-Indians the problem lR. vte'.\'pq qui.te ·differ­
ently. They reason that separate legal coneideraUons of J:Udi:.m offe.u1:l.e::t '\vsr'!;; 
perhaps necessary several gene:r.ations ago b6"1ause the Indil:J,n cu[t~n'~ was dt$­
tinct, but not today. To a great extent, the aborigines haV~d devel.~t~~Esi::! ~ oultul'e 
much like that of the non-Indians. This culttl.t'2' ad,aptatiOft has ~on:le a.bCtut 
through associating, working, a.1J.d attending schLQl with the nOll-Indians., A'>1a 
in this sense, the non-Indians argue that it is only a matter of fairness and 
protection that Indians, like non-Indians, should t-;-subject to the .:Same legal 
system. This type !'ationale is part.ially, and somewhat emotionally, captured 
in a statement made by ex-Senator Watkins of Utah when he argued that. isola­
tion of the Indians on reservations is detrimental in that it separates th.e:m 
from the benefits and protections of our Bodety. He writest "Firm and cO'n­
stant consideration for those of Indian ancestry should lead us all to work dili­
gently and carefully for the full realization of their national citizenship with all 
other Americans. Following in the footsteps' of the Emancipation Proclamation 
of ninety-four years ago, I see the following words emblazoned in letters of fire 
above the heads of the Indians-~THESE PEOPLE SHALL BE FREE! ,,4 

The importance of providing both Indians and non-Indians with an 
appropriate system of criminal law can be sensed frOID the following statlsUcs, 
Table 3 broadens one's perspective as to the plight of Indians as nactual" and 
"potential II victims of criminal violations •. It is abvious that the percentage 
increase in the number of arrests (both in city and rural areas) of Indians far 
exceedS the percentage increase for Whites and Negroes. Comparative race 
statistics for conviction and sentencing are not available. 

Table 4 and 5 contrast and compare arrests by crime for Whites, 
Negroes, and Indians. 

One of the two major purposes of this study will be to delineate crim­
tnal procedural guarantees, especially in relation to the federal Rill of Rights 
protections, of the American India.ns. However., due to our somewhat unique 
t~t!'Uct"Ure of government, criminal procedurai guarantees are inextricably con­
nected with the second major purpose of this study, a delineation and answering 
of the jurisdictional questions. That is to say, the Indians I criminal procedural 
guarantees are largely premised uf'''u whether the tribes, the national 

-6-

t 
i 

t 

; . , 

, 
.! 

Table 3 

Percentage Increas~ in the Number of Arrests by Race 

City Arrests bjt Race: 
.lefties over 2,500) 

White 
Negro 
Indian 

City Arrests by Race: 
(Cities over 2, 5000) 

"Nhite 
Negro 
Indian 

Rural Arrests by Race-=.* 

White 
Negro 
Indian 

1953 

1,270,466 
481,095 

32,084 

1960 

2,320,635 
1,064,814 

71,662 

1960 

308,589 
50,201 

7,584 

Source: Uniform Crime Reports 

1961 

2,424,631 
1,073,491 

79,716 

1961 

2, 424, 63l 
1,073,491 

79,716 

1961 

382,785 
67,458 
14,186 

Per Cent 
Increase 

. 98.46 
123.13 
148.46 

Per Cent 
Increase 

4.48 
.81 

11.23 

Per Cent 
Increase 

24.03 
34.38 
87.05 

*Rural arrest statistics by race are not available prior to 1960. 

gov~tilment, or the state governments have jurisdiction. '£he jurisdictional 
problem becomes even more complex when one senses that our concept of 
federalism5 contemplates that t'NO governments, that of the national and that 
of a state, will Simultaneously exercise uncoordinated sovereign power over 
the people and territory of the f:i.fty states of the Union. Viewing retrospec­
tively the developments in national, for~igI\) state, and Indian relationships, 
th~ foregoing "federalism concept" leaves Plany questions unanswered and un­
~"plained. The following questicns--Who has criminal jurisdiction over Indians 
and Indian territory? and (2) To what criminal procedural guarantees are the 
American India;ls entitled ?--have plagued and puzzled government officials, 
legal scholars, etc. since before the founding of this great nation. 

The importance and complexity of the criminal jurisdictional laby·· 
rinth can be illuminated from excerpts taken from two early judicial decisions: 
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Table 4 

City Arrests by Race, 1961 
(2,759 Cities over 2,500, population 75,553,307) 

White "\\Thite Negro Negro 
number percent number percent 

Criminal homicide: 
(a) Murder and nonnegligent 

manslaughter 1,493 .06 2,154 .20 
(b) Manslaughter by negligence 1,203 .05 321 .03 

Forcible rape 2,922 .12 ;3~O75 .29 
Robbery 11,858 .49 14,143 1.32 

I Aggravated assault 16,184 .67 25,550 2.38 00 
I 

Burglary--breaking or entering 75,266 3.10 36,696 3.42 
Larceny--theft 142,487 5.88 66,057 6.15 
Auto theft 39,521 1. 63 11,023 1. 03 
Other as s auIts 74,822 3.09 56,069 5.22 
Embezzlement and fraud 25,737 1. 06 5,439 .51 

Stolen property; buying, receiving, etc. 5,810 .24 2.960 .28 
Forgery and counterfeiting 16,356 .67 3,534 .33 
Prostitution and commercialized vice 10,597 .44 9,573 .89 
Other sex offenses (including 

statutory rape) 29,680 1.22 11,006 1.03 

Continued 

L..,_ .. _ .. _ ... ": ... -.. _. ,.,,--, .---.,.,." .. " ... --,,,. - ... -' •.. -

Table 4 Continued 

White White Negro Negro 
number percent number percent 

* .. --~"-_& .. ,~.,;-.-

Narcotic drug laws 11,371 .47 6,742 .63 
Weapons: carrying, possess].ng, 

etc. 14,908 .61 17,598 1.64 
Offenses against family and 

children 22,501 .93 11,094 1.03 
Liquor laws 64,691 2.67 27,550 2.57 

r 

Driving while intoxicated 133,491 5.51 25,152 2.34 
Disorder Iy conduct 226,386 9.34 144,129 13.42 

d, Drunkenness 995,331 41. 05 328,741 30.62 
I 

Vagrancy 98,710 4.07 38,813 3.62 

Gambling 17,630 ;73 53,155- 4.95 
All other offenses 307,620 12.69 126,583 11. 79 

Suspicion 78,056 3.22 46,334 4.32 

SOU"ce: Uniform Crime Reports'" 1961 

----- ---------
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Indian 
number 

Itt 
9 

18 
186 
201 
632 

1,521 
619 
725 
117 

39 
121 

85 

228 

Indian 
nttmber 

78 

150 

141 
1,514 

1,876 
3,393 

59,740 
3,766 

21 
3,697 

821 

./ 

Indian 
percent 

.02 

.01 

.02 
~23 

.25 

.79 
1. 91 

.78 

.91 

.15 

.05 

.15 

.11 

e29 

Indian 
percent 

.10 

.19 

.18 
1. 90 

2.35 
4.26 

'14.94 
4.72 

.03 
4.64 

1. 03 
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I Table 5 I 

I "{ 

1 Rural Arrests by Race, 1961 
, I (l, 048 county agencies, population 29, 017,535) 

I White White Negro Negro Indian Indian 
number percent number percent :.mmber perQent 

! 

I Criminal homicide: 

j (a) Murder and nonnegIigent 
manslaughter 672 .18 447 .66 20 .14 

(b) Manslaughter by negligence 658 .17 108 .16 6 .04 

Forcible rape 1,401 .37 374 .55 37 .26 
Robbery 2,814 .74 1,008 1.49 73 .51 

I Aggravated assault 5,768 1.51 2,814 4.17 144 1. 02 
J-4 
0 Burglary--breaking or entering 25,422 6.64 3,702 5.49 497 3.50 I 

Larceny--theft 28,681 7.49 5,033 7.46 595 4.19 
Auto theft 8,448 2.21 872 1.29 344 2.42 
Other assaults 16,738 4.37 4,179 6.19 350 2.47 
Embezzlement and fraud 11,031 2.88 959 1.42 124 .87 

Stolen property; buying, receiving, 
etc. 1,768 .46 287 .43 42 .30 

Forgery and counterfeiting 6,244 1.63 660 .98 173 1.22 
Prostitution and commercialized 

vice 4·t9 .13 190 .28 10 .07 
Other sex offenses (including 

statutory rape) 5, ~197 1.44 856 1.27 70 .49 

Continued 
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Table 5 Continued 

White White Negro Negro Indian Indian 

number percent number percent number percent 

Narcotic drug laws 3,096 . 81 539 .80 4 • 03 

Weapons: carrying, possessing, 
etc. 2,627 .69 1,099 1.63 31 .Z;G 

Offenses against family and 
children 14,865 3.88 3,429 5.08 298 2.10 

Liquor laws 14,193 3.71 3,258 4.83 479 3.38 

Driving while intoxicated 34,350 8.97 3,208 4.76 1,145 8.07 

I 
Disorderly conduct 24,153 6.31 6,360 9.43 1,120 7.90 

I-' . Drunkenness 82,333 21. 51 12,140 18.00 6,804 47.96 
I-' 
I Vagrancy 8,115 2.12 1,262 1.87 209 1.47 

Gambling 2,121 .55 2,101 3;11 9 .06 

All other offenses 72,789 19.02 10,884 16.13 1,383 9.75 

Suspicion 8,502 2.22 1,689 2.50 219 1. 54 

Source: Uniform Crime Reports - 1961 ~ 
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Worcester v. Georgia') and Caldwell v. State. 7 

The court in thle Worcester case was confronted with the problem of 
determining whether the State of Georgia (an original state of the Union) 
should be allowed to exercise jurisdiction over Indian territory--territory 
located within the state of Georgia. Speaking for the majority of the court, 
Chief Justice Marshall wrote: 

This cause, in every point of view in which it can be placed, is of 
the deepest interest. The defendant is a state, a member of the Union, 
which has exercised the powers of government over a people who deny 
its jurisdiction. . • The plaintiff is a citizen of the state of Vermontr 
condemned to hard labor for four years in the penitentiary of Georgia; 
under color of an act which he alleges to be repugnant to the constitu­
tion' laws and t:teaties of the United States. The legislative power of 
a state, the controlling power of the constitution, and laws of the United 
states, the rights. if they have any, the political existence of a once 
numerous and pOWerful people, the personal liberty of a citizenr are all 
involved in the subject now to be considered. 8 . 

And in the same year a state court had this to say concerning a jurisdictional 
question of almost identical nature. 

The question of jUl'isdiction is one of the highest importance, in the 
various aspects in which it can be viewed. The authority of the states, 
whose limits include tribes of Indians, •.• has, for years, become a 
general, fruitful theme of declamation and eloquence--of remonstrance 
on one side, and of assertion of right on the other. By some no subject 
has been thought more worthy the attention of the politician and legisla­
ture, for the furtherance of civiiization among the Indians, and the 
more regular government of their portion of the country; by others, 
none better suited to enlist the sympathy of the philanthropist, in de­
fense of what is contended to be their exclusive right of empire. The 
gravity of the question, and the deep interest of the subject, are alike 
calculated to engage the enlightened reflections of the statesman, and 
the prejudices of the enthusiast; nor is it wonderful, however lamentable, 
in times of great political excitement, that the question should mingle in 
the schemes of party strife. 

Yet it may be hoped that this latitude of object and deSign, will be 
confined to those who are more at liberty to indulge private desires and 
prepossessions; that the legislative and executive departments of our 
governments (though exposed to party contests), have proceeded, and 
will continue to act, on similar subjects, with due regard to moral ob­
ligation, as well as political duty; and that the judiciary, more 
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especially, whose situation may be more favorable to qUiet research and 
cool reflection, and whose decisions are of the greatest consequence to 
the cause of justice, and the harmony of society) will be found capable 
of discharging their solemn functions, on this as well as other questions, 
from the dictation alone of profound reflection and included judgment. 9 

From the foreg'oing excerpts, one senses that criminal jurisdiction, 
along with concomitant procedural safeguards, over Indians and Indian terri­
tory has involved conflicting responsibilities through time of several sov­
ereign jurisdictions--foreign, national, state, and the numerous Indian tribes. 
One may, though somewhat imprecisely, refer to this theoreti.cal and/or actual 
dissemination of criminal authority as a vertical distribution, 1. e., a dissem­
ination of authority on an hierarchical basis. 

Another concept of authority distribution which needs to be drawn to 
the attention of the reader before he can intelligently tackle the jurisdictional 
and procedural problems of t~e American Indians is the horizontal distribu­
tion. 1'his concept was nicely ~ though somewhat cryptically, portrayed both 
in the Worcester and Caldwell excerpts. The "horizontal distribution of 
authority concept" refers to the dissemination of governmental authority 
among and within the legislative, executive, and judicial b:J;anchesIO--irre­
spective of whether this dissemination takes place at the tribal~ state, na­
tional, or foreign levels. 

One can easily see the implications of these two concepts (vertical 
and horizontal) when one attempts to locate the source, extent, and locus 
(loci) of criminal jurisdiction over Indians and Indian territory, or (2) when 
one attempts to delineate their criminal procedural guarantees. Mr. Justice 
Holmes grasped the significance of these implications when he wrote the fol·~ 
lowing in a dissenting opinion. liThe great ordinances of the Constitution do 
not establish and divide fields of black and white. Even the more specific of 
them 2.re found to terminate in a penumbra shading gradually from one. extreme 
to the other. ,,11 It is the jurisdictional and procedural penumbras associated 
with file vertical and horizontal distribution of authority concepts that the pre­
sent /3tudy will attempt to clarify. This clarification will be attempted pri­
marily through an historical and contemporary analysis of judicial opinions-­
especially the opinions of the United sta'tes Supreme Court. However, it i.s 
important that the reader be cautioned at this jtmcture that there will be no 
attempt to analyze all the judicial decisions which may have given direction 
and body to the two major questions posed for this study. An attempt will be 
made to prudently locate and analyze: (1) only those cases which have given 
significant direction to the problem of distributing governmental authority, . 
i. ~., in rel;ation to criminal jurisdiction and criminal proced~ral guarantees 
of the American Indians; and (2) those cases which hold potential promise of 
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giving direction. In short, an attempt win be made to circumvent an exhaus­
tive and !nonotonous case by case analysis. Case by case analysis will be in­
voked as :needed to clarify and portray current, existent, and potential trends. 
Cases will also be utilized to develop the extent and snope of these trends. 
Lastly, the rationale of the justices·--as much as space, time, continuity, and 
readability permit--will be included. 

• 
However, before a judicial analysis of the questions associated with 

criminal jurisdiction and criminal procedural guarantees is undertaken, legis-" 
lative landmarks and important t(~rminology should be outlined and explained. 
The terminology will be fJxplaiIlod immediately f whereas the next chapter wHI 
be devoted to the development and outlinging of the legislative landmarks. 

The terminology--Indian tribe(s) and Indian nation(s)--is used generi­
cally and interchangeably throughout this study. The genericness and inter­
ohangeability of these two terms are stressed because much ambiguity and un­
certainty is associated therewith. No attempt will be made to attach precise­
ness to their various uses, except to note that the use' of this terminology in 
the data has some relationship to the progressive extinguishment of Indian 
sovereignty. Secondly, the terminology--Indian territory--has been used ex­
tenSively throughout this study; and in this connection, the reader should under­
stand that it has been used synonymously with the historically and currently 
imprecise and ambiguous terms Indian country, lands, and reservations. 12 A 
third problem with terminology is the use of the words Indian and non-Indian. 
During the early history of OUT country there was little need for a prf3cise defi­
uition of what constituted an Indian. In those days everyone knew what an In­
dian was. However, as time passed interracial marriages became more fre­
quent and Indian and non-Indian settlements intermingled, thus the legal and 
terminological difficulty. For the purposes of this study and relative clarity, 
the Census Bureau's definitions found in the footnotes of the early pages of 
this chapter should be accepted. 13 

FOOTNOTES 

l"Legal Status of Americ~n Indian Tribes, " by Robert W. Oliver, 
38 Ore. L. Rev. 193 (1959). 

2 
U. S. Bureau of the Census, Dept. of Commerce, 17th Decennial 

Census, 2 Characteristics of the Population 1-106 (1953). The race concept 
used by the Bureau of the Census included "persons of mixed white and Indian 
blood if enrolled on an agency or Reservation roll: if not so enrolled they 
should still be reported as Indian if the proportion of Indian blood is one- fourth 
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or more, or if they are rega.rded as Indians in the community where they 
live." rd. from Enumerator1s Heference Manual, 1 General Characteristics 
1-147 (1952). 

3 
U. S. Bureau of the Census, Dept. of Commerce, 18th Decennial 

Census, United states Census of Population: 1960 (United states Summary) 1-
'144 (1960). The race concept used by the Bureau of the Census is "derived 
from that which is commonly accepted by the general public. It does not, 
therefore, reflect clear-cut definitions of biological stock. • ." Ibid. 

4"Termination of Federal Supervision: The Removal of Restrictions 
over Indian Property and Person, " by Arthur V. Watkins, 311 Annals 47, 
55 (1957). 

5For an article which challenges our historical conc~t of a f(lderal 
system of government, see Lindsey Cowen's article "What is Left of the 
Tenth Amendment?" 39 N.C.I. Rev. 154-183 (1961). 

631 U. S. 515 (1832). 

7 
3 Ala. Repts. 108 (1832). 

8Worcester v. Georgia, 31 U. S. 515, 529 (1832). 

9 
Caldwell v. State, 3 Ala Repts. 108 (1832). 

10If the reader should by chance rebel against this classification of 
governmental authority, he should consult one, or all, of the following: 
Kenneth Culp Davis, Administrative Law Text, 1959, 617 pp. ; Frank J. 
Goodnow, Policy and Administration, 1900, 270 pp. ; Ralph Waldo, The Admin­
istrative state, 1948, 227 pp. 

11springer v. Phi .. ,~i>ine Islands, 277 U. S. 189, 209 (1928). 

12See Guity v. United states,' 230 F. 2d 481 (1956); Williams v. United 
States, 215 F. 2d 1 (1954); cert. den. 348 U. S. 938 (1954); State ex reI. Irvine 
v. District Court, 125 Mont. 398 (1951); Application of Andy, 49 Wash. 2d 449 
(1956), where the courts ruled that islands of fee patent land within the exterior 
boundaries of Indian reservations are embraced in the definition of Indian coun­
try, and national jurisdiction over crimes committed by or against Indians 
within such islands is the same .as on lands within the reservations possessed 
by Indian title. And ~)plicatioll of Konaha, 131 F. 2d 737, (1942); In re Fre­
denberg, '65 Fed. Supp. 4 (1946); ~pplication of Denetclaw, 83 Arix. 299 (1958); 
State v. Begay, 63 N. M. 409 (1958), cert. den. 357 U. S. 918 (1958), where 
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the courts ruled that crimes committed by or against Indians on rights of way 
running through Indian reservations are within exclusive national jurisdiction. 
And see also definitions of "Indian country. " 

13 
For a l'elatively old decision which portrays the legal profession's 

attempt to define Indian, see Ex parte Pero, 99 F. 2d 31 (1938). 
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CHAPTER II 

ROLE OF CONGRESS! LEGISLATIVE LANDlVrARKS 

The following, though by no means exhaustive, legislative landmarks 
portray Congress' historical and current "marks" on the unabating struggle 
to clarify or resolve the jurisdictional and procedural penumbras (criminal) 
associated with vertical and horizontal distribution of authority. 

Prior to the colonization of the New World, the Indians were sover­
eign and self-governing nations. Since that time, however, trJval self-gov­
ernment has been gradually and persistently extinguished. And'in this con­
nection, it is noteworthy that the United States Congress from its beginning, 
in various and fluctuating degrees, has continually and to an increaSing extent 
asserted criminal jurisdiction over Indians and Indian territory, irrespective 
of the fact that Indian tribes wd'e sovereign in the sense that the United States 
negotiated and concluded treaties with them until 1871. In this year Congress 
in an Indian appropriations act provided that "hereafter no Indian nation or 
tribe within the territory of the United States shall be acknowledged or recog­
nized as an independent nation, tribe, or power with whom the United States 
may contract by treaty: Provided further, That nothing herein contained shall 
be construed to invalidate or impair the obligation of any treaty heretofore 
lawfully made and ratified with any such Indian nation or tribe. Ill. With this 
enactment,2 and especially if it is viewed in connection with a June 2, 1924, 
act,3 an act which bestowed national (and state via the Fourteenth Amendment) 
citizenship upon all Indians who had not yet received citizenship,4 it seems 
irrefutable that the Indian tribes lost, without representation, any soverel,gn 
powers they might have had prior to this time. And in this relationship, tho 
present-day self-governing powers of Indian tribes are derived not from an 
unextinguished sovereignty, but from an unextinguished privilege of local Belf­
governance. Thus legislative enactments must be looked to, not for the 
sources of or codes for tribal government, but for its limitations. 

A statute of 1796, "An Act to regulate Trade and Intercourse with the 
Indian Tribes, and to preserve Peace on the Frontiers, 115 portrays the early 
and limited extent of Congress I assertion of criminal jurisdiction over Indlians 
and Indian territory. Sections 4 and 5 of this act provide that it shall be un­
lawful for non-Indians to enter Indian territory and there commit murder, 
robbery, larceny, trespass or other crime, against the person or property of 
any friendly Indian or Indians. Further, the act in section 14 makes it 
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unlawful for any Indian to cross into any state or territory inhabited by citi­
zens of the United States, and thet'e take, steal, or destroy horses and pro­
perty, or "commit any murder, vio~ence or outrage, upon any such citizen, 
or inhabitant. If Enfor~ement of this ~ct, at least in the last analysis, was 
most crucially dependent upon the United states military. The 16th and 17th 
sections prescribe two distinct proce~ses for the apprehension of violators. 
Section 16 provides that it shall be lawful for the military to apprehend any 
citizen, or other person, found in Indian territory, over and heyond the boun­
dary line between the United States and the Indian tribes, in violation of any of 
the prOVisions or regulations of the act. Section 17 directs that if any person, 
charged with a violation of the act, shall be found within any of the United 
States, or their territorial districts, he shall be there apprehended by the 
military if and when directed by civil officers in authority. 

The above provisions of this act were re-eXlacted by Congress on 
March 30, 1802. 6 Yet, the Hrnited extent of Congress' ass~rtjon of criminal 
jurisdiction over Indians and Indian territory by the 1796 and 1802 acts came 
to an abrupt end on March 3, 1817. 7 On this date Congress passed "An Act to 
provide for the punishment of crimes and offenses committed within the Indian 
boundaries." This act asserts that if any Indian, or other person or persons, 
commit within Indian territory any offense, misdemeanor, or e·:dme, which if 
committed in any territory under the sole and exclusive jurisdiction of the 
Unitf~d states, would, by the laws of the national government, be punished, 
they Shall, on being thereof convicted by a national court, suffer the like pun­
ishment. Further, the act, via an exception to the above, provides "That 
nothing in this act shall be so construed as to affect any treaty now in force 
between the United States and any Indian nation, or to extend to any offence 
committed by one Indian against another, within any Indian boundary." This 
act was repealed on June 30, 183·L, and revised and re-enacted in section 25 
of the same statute. The language of this section reads: "That so much of 
the laws of the United States as provides for the punishment of crimes com­
mitted within any place within the sole and exclusive jurisdiction of the United 
States, shall be in force in the Indian country: PrOvided, The same shall not 
extend to crimes committed by one Indian against the person or property of 
another Indian. ,,8 

Twenty years later on March 27, 1854~ 9 Congress limited the scope 
of the immediately preceding secti~n by legislating that nothing contained 
therein "shall be cOl'lstrued to extend or apply to said Indian country any of 
the laws enacted for the District of Columbia. " 

The provisions of the June 30, 1834, and March 27, 1854, acts con­
tinue to express general congressional policy concerning national criminal 
jurisdiction over Indians and Indian territory; and in this sense, it should be 
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noted that these acts preceded the 1871 act--an act which terminated national 
treaty relations with the Indians. For example in section 1152 of title 18 of 
the 19t18 edition of the United States Code, the current law, except for certain 
notable amendments to which attention will shortly be directed, reads: 

Except as otherwise expressly provided by law, the general laws 
of the United states as to the punishment of offenses committed in 
any place within the solt~ and exclusive jurisdiction of the United 
States, except the District of Columbia, shall extend to the Indian 
country. 

This section shall not extend to offenses committed by one Indian 
against the person or property of another Indian, nor to any Indian 
committing any offense in the Indian country who has been punisbed 
by the local law of the tribe, or to any case where, by treaty stipula­
tions, the exclusive jurisdiction over such offenses is or may be 
secured to the Indian tribes respectively. • 

Actually, a complete and unified list of the places IIwithin the sole 
and exclusive jurisdiction of the United States" has never been legislatively, 
executively~ or judicially defined. The courts, however, in numerous cases, 
except for Indian lands in the oJdginal states, have persistently and unwaver­
ingly held that Indian territory or country is within the sole and exclusive 
jurisdiction of the United States, 1. e., provided Congress has not vohmtarily 
divested itself in whole or in part of this jurisdiction. 10 Therefore, accepting 
the courts' rulings that Indian country11 is within the sole and exclusive jur­
isdiction of the United States, the general laws (laws which are scattered 
through the various sections of the criminal code) of the national government 
which apply to territory within the sole and exclusive jurisdiction of the United 
States extend to Indian territory with the following exceptions: (1) crimes com­
mitted by one Indian against the person or property of another Indian; (2) 
crimes committed by an Indian who has already been punished for his crimes 
by the law of the tribe; (3) crimes over which exclusive jurisdiction is secured 
by treaty to a particular tribe;12 and (4) crimes committed in Indian terri.tory 
by one non-Indian against the person of another non-Indian. 13 

Stated positively, Congress has provided that the national courts, via 
the gener'al laws of the llational government which a.pply to terri1;.9ry within the 
sole and exclusive jurisdiction of the United states, havr jurisdil';}tion over 
crimes committed in Indian territory under the following circumi'3tances; (1) 
crimes committed by Indians against the person or property of non-Indians; 
(2) crimes committed by non-Indians against the person or property of Indians; 
and (3) crimes commi.tted both by Indians and non-Indians which have no pro­
prietary or personal victims. 
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From the preceding presentation, it is apparent tJ:lat CongreBs has 
been reluctant about extending national criminal jurisdiction over Indians and 
Indian territory, especially over crim.es committed by one Indian on the per­
son or property of another Indian. This reluctancy was discarded, however, 
in section 9 of the Indian Appropriation Act of March 3, 1885,14 a section 
which has become known as the Seven Major Crimes Act. In this section Con­
g.ress provides that any Indian who commits against the person or property of 
another Indian or other person any of the following offenses, namely, murder, 
manslaughte~, rape, assault with intent to kill, arson, burglary, and larceny 
within Indian territory, shall be subject to the same laws ?Jld penalties as all 
other persons committing any of the above offenses, within the exclusive jur­
isdiction of the United States. This legislation was amended on March 4, 
1909,15 and June 28, 1932,16 by adding the crimes of assault with a danger­
ous weapon, incest, and robbery. With the addition of these two amendments, 
the 9th section of the Indian Appropriation Act of 1885 represents current 
law,17 and is 00mmonly referred to as the Ten Major Crimes Ac.t.18 The 
present, revised, and complete text is found in section 1153 of title 18 of the 
1958 edition of the United States Code. This section reads: 

.. 
Any Indian who commits against the person or property of another 

Indian or other person any of the following offenses, namely, murder, 
manslaughter, rape, incest, assault with intent to kill, assault with a 
dangerous weapon, arson, burglary, robbery, and larceny within the 
Indian country, shall be subject to the same laws and penalties as all 
other perSoii!3 committing any of the above offenses, within the exclu­
sive jurisdiction of the United States. 

As used in this section, the offense of rape shall be defined in 
accordance with the laws of the State in which the offense was com­
mitted, and any Indian who (.':Jmmits the offense of rape upon any 
female Indian within the lhdian com-try) shall be imprisoned at the 
discretion of the court. 

As used in this section, the offense of burglary shall be defined and 
punished in accordance with the laws of the State in which such offense 
was committed. 

Since providing for these ten exceptions to the 1?rovisions of section 
1152 of title 18 of the ).958 edition of the United States Code, Congress has 
enacted another statute which can be questioned as to its applicability to In­
dian defendants. It became law on August 1, 1956,19 and established the 
offenses of stealing and embezzling Indian tribal organization moneys, funds, 
credit, goods, etc. The language of this act reads: 

Whoever embezzles, steals, knowingly converts to his use or the 
use of another, willfully misapplies, or willfully permits to be 
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misapplied, any of the moneys, funds, credits, goods, assets, or other 
property belonging to any Indian tribal organization or intrusted to the 
custody or care of any officer, employee, or agent of an Indian tribal 
organization; or . 

Whoever, knowing any such moneys, funds, credits, goods, assets
t 

or other property to have been so embezzled, stolen, converted, mis­
applied or permitted to be misapplied, receives, conceals, or retains 
the same with intent to convert it to his use or the use of another--

Shall be fined not more than $5, 000, or imprisoned not more than 
five years, or both; but if the value of such property does not exceed 
the sum of $100, he shall be fined not more than $1,000, or imprisoned 
not more than one year, or both. 

As used in this section, the term 'Indian tribal organization' means 
any tribe, band, or community of Indians which is subject to the laws 
of the United States relating to Indian affairs or any corporation asso-
ciation, or group which is organized under any of such laws. ' 

No~iceable by absence from this statute is any express referen~e of its appli­
catlOn to Indian defendants; and in this sense, it has long been a federal rule 
of statutory construction that legislative enactments do not apply to Indians 
unless so expressed as to clearly manifest an intention to include them. 20 
Seo'.mdly, because there i6no express reference of its application to Indian 
defendants, it would seem that section 1152 of title 18 of the United States Code 
concerning offenses committed within Indian territory by one Indian against the 
property or person of another Indian would preclude its application to Indians. 
Thirdly, no decisions have been located where an Indian, or anyone else, has 
been prosecuted for an alleged violation of this act. Counterpoised against the 
foregoing, however, is the fact that the legislative history of this enactment 
shows that it was the intent both of the Senate Judiciary Committee and the 
Secr.etary of the Interior that it be applied to Indian tribal officials. 21 

In addition to the foregoing proviSions for the assertion by the national 
courts of criminal jurisdiction over Indians and Indian territory, the reader 
should Inww that the scope of section 1152 of title 18 of the United States Code 
has been extended by the judiciary, by Congress, or a combination of the two, 
to in,clude: (1) national criminal laws which ar~ applicable to all persons in 
the United States without regard to the exclusive national and jurisdictional 
status of the territory upon wh!-ch the crime was perpetrat~d;22 and (2) the 

. prOvisions of section 13 of title 18 of the 1958 edition of the United States 
f? .:>de, 23 a section which applies to "any lands reserved or acquired for the 
use of the ~nited States, and under the exclusive or concurrent jurisdiction 
thereof ..•. 24 This section is c.ommonly referred to as the Assimilative 
Crimes Act, and reads as follows: 
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Whoever within or upon any of the places now existing or hereafter 
reserved or acquired [for the use of the United States, and under the ex­
cluSive or concurrent jurisdiction thereofJ, is guilty of any act or omis­
sion which, although not made punishable by any enactment of Congress, 
would be punished if committed or omitted within the jurisdiction of the 
State, Territory, Possession, or District in which such place is situated, 
by the laws thereof in force at the time of such act or omission, shall be 
guilty of a like offense and subject to a like punishment. 25 

Indian territory has been held to be within the coverage of this act
26 

except for 
n very slight possibility that treaties and enabling acts of particular states 
would preclude such a sweeping interpretation. 27 ill thiS respect, the act pen­
alizes, when committed within Indian territory, any act !lwhich is not made 
penal by any laws of Congress, It but which is' an offense under the law of the 
state in which such territory is located. More speCifically, the Assimilative 
Crimes Act bestows on the states of the Union legislative jurisdiction to define 
crimes within Indian territory while leaving unaffected national executive and 
national court jurisdiction to apprehend and punish perpetrators of actions pro­
scribed by state legislatures. 28 

The extent to which Congress has been willing to give the state juris­
diction (legislative, executive, and judicial) over Indians committing crimes 
within Indian territory, unti11953, has been limited.· . 

On February 82 1887, Congress passed what has become known as the 
General Allotment Act. 9 This act contemplated that Indian territory would 
be allocated to particular Indians in tracts of 40, 80, or 160 acres, and the 
surplus would be purchased and sold to whites. Following allocation, the 
allotments were to be held in trust by the United States government for 25 
years when they were to be patented in fee to these Indians or their heirs. The 
act further provides in section 6 that when all Indians of particular tribes or 
bands have received their allotments, !levery member of the respective bands 
or tribes of illdians to whom allotments have been made shall have the benefit 
of and be subject to the laws, both civil and criminal, of the State or Territory 
in which they may reside." Nineteen years later, however, on May 8, 1906, 
the General Allotment Act was amended to defer the time period when Indian 
Allottees would become subject to state law. 30 This period was deferred until 
the allottees were actually issued, at the discretion of the Secretary of the 
Interior Department, the patents in fee. Although the 1887 policy of allotting 
tribal lands and issuing patents in fee to particular Indians was terminated31 

on June 18, 1934, by an act commonly referred to as the Iudian Reorganization 
Aot,32 the Secretary continues to have authority to issue patents in fee to In­
dians who apply and prove themselves competent to manage their own affairs.33 

By authority of the preceding legislative maze, numerous patents in fee have 
boen issued; thus making recipient Indians and their allotments subject to state 
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criminal and civil jurisdiction. 34 In actuality, however, the Generla.! Allot­
ment Act and the above presented amendments do not confer much clriminal 
jurisdiction on the states over Indians and patented in fee allotmentlls. The 
reasons the states have not measurably increased their jurisdictions are 
beautifully captured in an opinion of the Acting Solicitor of the DeptlLrtment 
of the Interior. He writes: 

[C]omplexities and distinctions ... have rendered the gJ::ant of State 
jurisdiction over Indians contemplated by the General Allotr./.lent Act 
largely ineffective .... State law-enforcement officers could not, 
after all, go around with tract books in their pockets, and being unable 
to distinguish a patent-in-fee Indian from a ward Indian, th.ey did not 
commonly concern themselves with law violations by India:ns, and the 
theoretical jurisdiction of the States thus fell into innocuous desuetude. 
Thus, when it has been desired to confer on particular Stl,ites criminal 
or civil jurisdiction over Indians, it has been accomplish.ed by general 
statutes conferring such jurisdiction, irrespective of thE! tenure by which 
Indians held their lands. 35 

Agitation for Congress to extend still further a state's jurisdiction 
over Indians and Indian territory resulted in the enactment on August 15, 1953, 
of Pu.blic Law 280. 36 Until this time, Congress continued its historical policy 
of exercising general criminal jurisdiction over offenses committed by or 
against Indians within Indian territory, except for those scattered areas where 
states had been granted criminal jurisdiction through speC'lial legislation. For 
example by special legislation on February 21, 1863, Congress gave every 
state and territorial government criminal jurisdiction over Winnebago Indians 
committing offenses within their boundaries;37 and on June 3, 1940, the Kan- . 
sans were given concurrent jurisdiction over offenses c.ommitted by or against 
Indians on Indian reservations within their borders. 38 Other examples where 
Congress ha!3 given states, via spHciallegislation, either concurrent or exclu­
sive jurisdiction over offenses committed by or against Indians on Indian terri­
tory are: The Devils Lake Reservation in North Dakota (concurrent) on May 
31, 1946 ;39 the Sac and Fox ~eservation in Iowa (concurrent) on June 30, 
1948;40 the reservations of the state of New York (exclUSive) on. July 2, 1948t1 

as well as the Agus Caliente Reservation in California (exclusive) on October 
5, 1949. 42 The above list is not exhaustive; other states exercise jurisdic­
tion over Indians and Indian territory by virtue of legislation and judicial deci­
sions. 43 

Under the August 15, 1953, act states are treated in three separate 
ways. Five states, where no constitutional or other impediments existed, 
were expressly, except for specified exclusions, transferred exclusive44 

criminal jurisdiction over offenses committed by or against Indians on Indian 
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territory within their respective borders. These five states are California, 
Minnesota, with the exception of the Red Lake Reservation, Nebraska, Ore­
gon, with the exception of the Warm Springs Reservation, and Wisconsin with 
the exception of the Menominee Reservation. The act has since been amended: 
(1) to bring the Menominee Reservation under state jurisdiction;45 and (2l to 
add to the list of states having exclusive jurisdiction the State of Alaska. 6 As 
to a second group of unspecified states, the act provides that they may acquire 
the same jurisdiction in such manner and at such time as the state legislatures 
may provide •. 47 Acting pursuant to this authority the State of Nevada has ac­
quired jurisdiction over all of the Indian territory within its borders. 48 ~J:\lld 
lastly, to a group of eight states, 49 the act gives congressional consent to ac­
quire jurisdiction, provided that people thereof amend their state constitutions 
and statutes. 50 Acting pursuant to this authority the Washington legislature 
has directed the governor to extend criminal jurisdiction over Indians and In­
dian territor! when tribal councils request such extension;51 and the state of 
South Dakota has authorized the boards of county commissioners of the state's 
several counties to extend jurisdiction to Indian territory provided they nego­
tiate a contract with the national government under which the latter would com­
mit itself to reimburse the counties for the cost of law enforcement. 52 Since 
there is no legislative authority for the national government to conclude agree­
ments of this nature, the South Dakota legislation is dormant. It is note­
wor:thy that both the state of Washington and the State of South Dakota legisla­
tively acquired or authorized jurisdiction <?ver Indian territory without having 
first amended their constitutions which contain express disclaimers of juris­
diction over Indian lands. 53 Apparently, it is not necessary for this group of 
states to amend their constitutions because in State v. Paul the United States 
Supreme Court dismissEld an appeal where this very point was at issue. 54 The 
pertinent language of thEl revised and amended August 15, 1953, enactment 
reads: 

(a) Each of the States or Territories listed in the following table shall 
have jurisdiction over offenses committed by or against Indians in the 
areas of Indian country listed opposite the name of the State or Territory 
to the same extent that such State or Territory has jurisdiction over 
offenses committed elsewhere within the State or Territory, and the 
criminal laws of such State or Territory shall have the same force and 
effect within such Indian country as they have elsewhere within the State 
or Territory. 

State or Territory of 
Alaska ••...•• All Indian country within the Territory. 
Califc,rnia •••• All Indian country within the State. 
MinnElsota .•.. All Indian country within the State, except the Red Lake 

Reservation. 
NElbraska. • •. All Indian country within the State. 
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Oregon ••...• All Indian country within the State, except the Warm 
S,prings Reservation. 

"Wisconsin. .• All Indian country within the State. 
(c) The provision of sections 1152 and 1153 [of title 18 of the United 

States Code] shall not be applicable within the areas of Indian country 
listed in subsection (a) of this section. 55 . 

In addition to the above, Congress has extended criminal jurisdiction 
to the states in the following three areas: sanitary and health control; school 
attendance; and sale, introduction, and possession of intoxicants. 

By the act of February 15, 1929, Congress directed the Secretary of 
the Interior, under such rules and regulations as he may prescribe, to permit 
the agents and employees of any state to enter Indian territory "for the pur­
pose of making inspection of health and educational conditions and enforCing 
sanitation and quarantine regulations or to enforce compulsov school atten­
dance of Indian pupils, as provided by the law of the State. ,,5 This act was 
amended on AugUst 9, 1946, and directs the Secretary, under rules pre­
scribed by himself, to permit the agents and employees of any sta.te to enter 
Indian territory "(1) for the purpose of making inspection of health and educa­
tional conditions and enforcing sanitation and quarantine regulations or (2) to 
enforce the penalties of State compulsory school attendance laws against In­
dian children, and parents, or other persons in loco parentis except that this 
subparagraph (2) shall not apply to Indian.s of any tribe in which a duly con­
stituted governing body exists until such body has adopted a resolution con-
senting to such application. ,,57 I 

On August 15, 1953, the states were ambiguously authorized by Congress 
to control the sale, introduction, and possession of intoxicants in Indian ter­
ritory. The specific wording of the statute reads: 

The provisions of sections 1154, 1156, 3113, 3488, and 3618, of [title 
18 of the United States Code], shall not apply within any area that is 
not Indian country, nor to any act or transaction within any area of 
Indian country provided such actor transaction is in oonformity both 
with the laws of the State in which such act or transaction occurs and 
with an ordinance duly adopted by the tribe having jurisdiction over 
such area of Indian country, certified by the Secretary of the Interior, 
and published in the Federal Register. 58 

The United States Code Annotated gives no published judicial deci­
sions concerning the interpretation of this statute; and furthermore, the legis­
lative pur~ose of this act is not clear. 59 
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Although a provision of a 1924 statute, a provision which conferred 
national and state citizenship on all Indians who had not yet received it, was 
referred to in an:~ar1ier paragraph, it is deemed necessary to conclude this 
chapter by quoting it verbatim. It reads: "All non-citizen Indians born with­
in the territorial limits of the United states be and they are hereby, declared 
to be citizens of the United states. 60 The citizenship provision of this quo­
tation further complicated the Indians' criminal status, both procedurally and 
jurisdictionally. It would seem that state and national citizenship per se would 
Bubject Indians to both state and national jurisdiction and entitle them to the 
procedural guarantees of the United States Constitu.tion. The ambiguous effect 
of the bestowal of citizenship on Indians will be sensed and clarified in the 
remaining chapters of the study. 

An .analysis of the questions associated with criminal jurisdiction over 
Indians and Indian territory will now be undertaken. Criminal procedural 
guarantees will be given attention in chapters VII, VIII, and IX. 

FOOTNOTES 

1 
16 stat. 544, 566. 

2 
The right of Congress to legislate concerning Indians and Indian t(~r-

ritory was constitutionally and unequivocally affirmed in United States v. 
Kagama, 118 U. S. 375 (1886). 

3 
43 Stat. 253. 

4 
Prior to 1924, Congress had conferred citizenship on individual 

tribes and classes of Indians by: (1) Treaties with Indian tribes (see Treaty 
of September 27, 1830, with Choctaws, 3 Stat. 333); (2) Special statutes (see 
Act of March 3, 1889, 5 Stat. 349); (3) General statutes naturalizing allottees 
of land (Act of February 8, 1887, 24 Stat. 388); (4) Other general statutes 
naturalizing women who married citizens (see Act of August 9, 1888, 25 Stat. 
392); (5) Indian men who fOllght in World War I (see Act of November 6, 1919, 
41 Stat. 350). 

51 Stat. 469. 

62 Stat. 139. 

73 Stat. 383. 
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8 
4 Stat. 729, 734. 

9 
10 Stat. 269, 270. 

10 
See Chapters IV, V, and VI of this study. 

11 
Congress' definition of Indian country for the purposes of criminal 

jurisdiction is: "Except as otherwise provided in sections 1154 and 1156 of 
this title, the term 'Indian country, ' as used'in this cha.pter, means (a) all 
land within the limits of any Indian reservation under the jurisdiction of the 
United States government, notwithstanding the issuance of any patent, and, 
including rights-of-way running through the reservation, (b) all dependent 
Indian communities within the borders of the United states whether within the 
original or subsequently acquired territory thereof, and whether within or 
without the limits of a state, and (c) all Indian allotments, the Indian titles to 
which have not been extinguished, including rights-of-way running through the 
same. "--18 U. S. C. 1151 (1958). . 

12 I' h Fe lX S. Co en in his Handbook of Federal Indian Law, 1942, p. 365, 
observes that there are no such treaty stipulations now in force. 

13 
This excepti0n to national jurisdiction was judicially recognized in 

United States v. Me Br-f'ttuey , 104 U. S. 621 (1882). The McBratney and other 
related decisions will be presented in chapter VI subheading A. 

14 23 Stat. 362, 385. 

15 35 Stat. 1088, 1151. 

16 t . . 
47 Sat. 336, 337. 

17 
The Act of May 24, 1949, ch. 139, sec. 26, 63 Stat. 94, eliminated 

the provision that the crime of rape is to be punished in accordance with the 
law of the state where the offence was committed and in lieu inserted provi­
sion leaving punishment up to the discretion of the court. 

18petition of Carmen, 165 F. SUppa 942; aff'd 270 F.2d 809; cert. 
den. 361 U. S. 934; rehearing den. 361 U. S. 973 (1958). 

20 
70 Stat. 792; 18 U. S. C. 1163 (1958). 

2~see Elk v. Wilkins, 112 U.S. 94, 100 (1884); Swatzell V. Industrial 
Commission, 78 Ariz. 149, 277 P.2d 244 (1954); Felix S. Cohen, Handbook of 
Federal Indian Law, 1942, pp. 172, 173. For a current decision which 
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possibly changes this principle as it applies to national jurisdiction, but not 
necessarily to state, see F. P. C. v. Tuscarora Indian Nation, 362 U. S. 99, 
115 (1960). In this decision, the court writes: "It is now well settled by 
many decisions of this court that a general statute in terms applying to all 
persona includes :radians and their property interests. " 

21See 3 U. S. Code Congo and Admin. News, 1956, pp. 3841-3842; 
S. Rep. No. 3723, 84th Cong., 2d Sess. (1956). See also Williams v. Lee, 
358 U. S. 217,220 (1959). 

22See Bailey v. United States, 47 F. 2d 702 (1931); Head v. :Hunter, 
141 F.2d449 (1944); F.P.C. v. Tuscarora Indian Nation, 362 U.S. 99, 115-
116, 120-121 (1960); Navajo Tribe v. N. L.R.B., 288 F.2d 162, 164-165 
(1961). 

2362 Stat. 686. 

24 18 U,S,Coo! 7(3) (1958); 62 Stat. 683, 685. 

25The insert is a transposement made by the author for the following: 
"as provided in section 7 of this title. " 

26Williams v. United States, 327 U" S. 711 (1942). See also United 
States v. Sosseur, 181 F. 2d 873 (1950). This decision held that this act 
~\pplics to an enrolled member of an Indian tribe charged with the offense of 
operating, contrary to the laws of Wisconsin, slot machines on an Indian 
reservation within the territorial boundaries of the state. And Guity v. United 
States, 230 F. 2d 481 (1956). 

27' 
See Chapter VI subheading A. Also F. P. C. v. Tuscarora Indian 

~21!.t 362 U. S. 99 t 115-116, 120-121 (1959). 

28For an informative discussion of the implications of the Assimila­
tive Crimes Act see 70 Barv. L. Rev. 685-698 (1957). 

2924 Stat. 388. 

SO 34 Stat. 182. 

31l!'or important exceptions and amendments see 25 !!.: S. C. 331, 
-175 (1958). Also 25 C. F.R. c. 1., app. 

32'18 stat. 984; 25 U. S. C. 461 (1958). 
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33 
36 Stat. 855, as amended by 45 stat. 161 and 48 stat. 647; 25 

U.S.C. 372 (1958). See also 25 C.F.R. c.l, app. 

34For specific and technical exceptions to this general statement 
see Patents in Fee, 61 I. D. 298, 302-303 (1954). See also the provisions 
of section 1151, 18 U. S. C. (1958). 

35patents in Fee, 61 1. D. 298, 304 (1954). 

3667 Stat. 588. 

3712 Stat. 658. 

3854 stat. 249. 

3960 Stat. 229. 

4062 Stat. 1161. 

41
62 Stat. 1224. 

42
63 Stat. 705. 

43For example see the Revised Statutes of Maine, ch 25, 321-337 
(1954). See also Associate Justice McLean's concurring opinion in Worcester 
v. Georgia, 31 U. S. 515, 580 (1832). He writes: "In some of the old states, 
Massachusetts, Connecticut, Rhode Island, and'others, wherE:! small rem-· 
nants of tribes remain, surrounded by white population, and who, by their 
reduced numbers, .had lost the powers of self-govern:nent, the laws of the 
state have been extended over them, for the protection of their persons and 
property." Also Associate Justice Johnsonis dissenting opinion in Fletc·her 
v. Peck, 10 U. S. 8~, 146-147 (1810). 

44 
Anderson v. Gladden, 293 F.2d 463; cert. den. 368 U.S. 949 

(1961). 

45 
68 Stat. 795. 

46 
72 Stat. 545. 

47 Section 7 of this act l:eads: "The consent of. the United States is 
hereby given to any other State not having jurisdiction with respect tc crim­
inal offenses or civil causes of action, or with respect to both, as provided 
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for in this Act, to assume jurisdiction at such time and in such manner as 
the people of the State shall, by affirmative legislative action, obligate and 
bind the state to assumption thereof. "--76 stat. 588, 590. 

48Nevada Revised Statutes, title 16, ch. 194, 194.030, 194.040 
(1061). 

49The statute does not specify the states to which it refers, but the 
eight states to which it applies ure mentioned in the House and Senate reports. 
See 2 U. S. Code Congo and Admin. News, 1953, p. 2414. The eight states 
arc: Arizona, 'Montana, New Mexico, North Dakota, Oklahoma, South Dako­
ta, Utah" and Washington. 

50 
Section 6 of this act reads: "Notwithstanding the provisions of any 

Enabling Act for the admission of a State, the consent of the United States is 
hereby given to the people of any state to amend, where necessary, their 
State constitution or existing statutes, as the case may be, to remove any 
legal impediment to the assumption of civil and criminal jurisdiction in accor­
dance with the prOvisions of this Act: Provided, That the provisions of this 
Act shall not becoI!le effective with respect to such assumption of jurisdiction 
by any such State until the people thereof have appropriately amended their 
State constitution or statutes as the case may be. "--67 Stat. 588, 590. 

')1 
, Washington Sess. f,a,;ys, ch. 240 (1957); now codified in R. C. W. 

37.12. 

52 Sess. Laws of South Dakota, (lh. 319, 1 (1957); Supplement to 
[outh Dakota;. Code of 1939, ch. 65.08, 65.0805, 65.0809 (1960). 

53Washington Constitution, Art. 26, par. 2; South Dakota Constitu­
tion, Art. 22, par. 2, Art. 26, par.18. 

54361 U. S. 898 (1959). 

55 
18 U.S. C. 1162 (1958); 67 Stat. 588; 68 Stat. 795; 72 Stat. 545. 

The insert is the work of the author. 

5645 Stat. 1185. 

5760 Stat. 962; 25 U. S. C. 231 (1958). For cases decided under this 
sta'(ut() see In re Colwash, 356 P.2d 994, (1960); State ex reI. Adams V. 

SuperIor Court for Okanogan, Juvenile Court Session, 356 P.2d 985 (1960). 

586t( Stat. 586. The insert is the work of the author. 
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59See 2 U. S. Code Congo and Admin. News, 1953, pp. 2399-2401, 
for the legislative history and purpose of the act. 

6043 Stat. 253. 
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CHAPTER III 

CONSTITUTIONAL LANGUAGE AND 

PRE-CONSTITUTIONAL RELATIONS 

A. Policy of the Colon~al Powers in Respect to the Indians: 

The position of the American Indians has pivoted historically on the 
b:.~sis of two fa(}tors: their political and legal status either as individuals or 
as tribes; and their rights to the lands occupied by them. 

Thus only by reviewing the theoretical and legal relations between the 
various governments (both the European discovering nations and the American 
governments) and the numerous Indian tribes found on the North American Con­
tinent can the complicated and puzzling rules governing criminal jurisdiction 
over Indians and Indian territory be seen to make sense. Therefore, prior to 
nn el'(tended analysiS of the judicial decisions, the writer will probe and articu­
late Bome of the theoretical concepts and legal provisions having applicability 
to the' question of criminal jurisdiction. 

The discovery of the American continent by Columbus in the last 
quarter of the fifteenth century focused the attention of the great powers of 
Europe on the New World. This focus reflected the European countries' love 
for glory, gain, and dominion. As a result of Columbus' historic discovery, 
the European powers early conducted further explorations. These explorations 
wore conducted primarily for the purposes of locating and exchanging precious 
metals and produ,cts of the new world for whatever was least valuable and 
attractive in the old. Almost immediately these mercantile interests were 
followed with plans and efforts of colonization; and in this respect, one must 
remember that when the first settlers from Europe arrived upon the North 
American continent, thE.\Y were presented with an Indian problem. Secondly, 
boundary disputes among the European discoverers were not wanting for atten­
tion. Because lof the imminent possibilities of open conflict, the European 
governments immediately sought to rationalize agreeable principles of inter­
national law. Thereupon a consensus facit legem evolved, though not neces­
sQ.l.'i1y among the Indian tribes, which hewed to the idea that discovery of ter­
ritory, followed by posses,sion, vested in the sovereigh discoverer title to all 
of the territory in question. Thus European titles to the North American Con­
tinent were founded (')n the right of discovery, a right which all the major 
powers of Europe held to be just and sufficient. 1 Two eminent scholars, 
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Justices story and McLean, have captured most beautifully the motives ~U1d 
rationale underlying the discovery a.nd po~session principle. Justice Story tn 
his Commentaries writes: 

The European nations found little difficulty in reconciling themselves 
to the adoption of any principle, which gave ample scope to their ambi­
tion, and employed little reasoning to support it. They were content to 
take counsel of their interests, their prejudices, and their passions, and 
felt no necessity of vindicating their conduct before cabinets, which were 
already eager to recognize its justice and its policy. The Indians were a 
savage race, sunk in. the depths of ignorance and heathenism. If they 
might not be extirpated for their want of religion and just morals, they 
might be reclaimed from their errors. They were bound to yield to the 
superior genius of Europe, and in exchanging their wild and debasing' 
habits for civilization and Christianity they were deemed to gain more 
than an equivalent for every sacrifice and suffering. The Papal author­
ity, too, was brought in aid of their great designs i and for the purpose of 
overthrowing heathenism, and propagating the Catholic religion, Alexan­
der the Sixth, by a Bull issued in 1493, granted to the crown of Castile 
the whole of the immense territory then discovered, or to be discovered, 
between the poles, so far as it was not then possessed by any Christian 
prince. 2 

Justice McLean further clarifies and adds additional dimensions. He writes: 

The abstract right of every section of the human race to a reasonable 
portion of the soil, by which to acquire the means of subSistence, cannot 
be controverted. And it is equally clear, that the range of nations or 
tribes, who exist in the hunter state, may be restricted within reason­
able limits. They shall not be permitted to roam, in the pursuit of game, 
over an extensive and rich country, whilst in other parts, human beings 
are crowded so closeily together as to render the means of subSistence 
precarious. The law of nature, which is paramount to all other laws, 
gives the right to every nation, to the enjoyment of a reasonable extent 
of country, so as to derive the means of subsistence from the soil. In 
this view, perhaps, our ancestors, when they first migrated to this coun­
try, might have taken possession of a limited extent of the domain, had 
they been sufficiently powerful, without negotiation or purchase from the 
native Indians. But this course is believed to have been nowhere taken. 
A more conciliatory mode was preferred, and one which was better cal­
culated to impress the Indians, who were then powerful, with a sense of 
ti.e justice to their white neighbors. The occupancy of their lands was 
nevet assumed, except upon the basis of cont.!.'act, and on the payment of 
a valuable consideration. . . . At no time has the sovereignty of the 
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country been recognized as eAisting in the Indians, but they have always 
admitted to possess many of the attributes of sovereignty. All the rights 
which belong to self-government have been recognized as vested in them. 
Their right of occupanc;) has never been questioned, but the fee in the. 
soil has been considered in the government. This may be called the 
right to the ultimate domain, but the Indians have a present right of 

. 3 posseSSIOn. 

From the foregoing' excerpts, one must conclude that discovery of the 
North American Continent by the European nations was considered to have 
given to the government by whose subjects or authority the discovery was made, 
an absolute title to the country, except for a possible possessory right4 of 
occupancy in the natives, or more precisely, the tribes. Even the right of 
occupancy was subject to extinction. Also the discovering nation claimed the 
right to regulate for itself, in exclusion of all othe'r powers, the relations that 
were to exist between their own government, foreign governments, private 
citizens, and the Indians. The eminent James Kent reminds us that all the 
major powers of Em'ope (Spain, France, Holland, and Britain) recognized the 
preceding principles. Furthermore, he states that the United States adopted 
the same principles. He writes: "The rights of the British governm~nt within 
the limits of the British colonies, passed to the United States by the force and 

, effect of the act of independence .... ,,5 Charles K. Burdick makes a simi­
lar though importantly different observation. He writes: "After the Revolu­
tio~ the rights of the Crown or of its grantees devolved upon the States •.. ,,6 

Assuming acceptance of the above r.ationale, at least as to the ulti­
mate dominion of the soil being in the discovering country, one must ask one­
self Did the discovering nations, and later the independent colonies, states, 
and ~he national government, ever claim either de jure and/or de facto crim­
inal jurisdiction over the Indians? Logic forces one to believe that the dis­
covering nations, and later the newly organized .. <\merican goverilments, theo­
retically believed that criminal jurisdiction over Indians and Indian territory 
was at least a dormant, though in most, if not all, cases a futuristic, possi­
bility. Professor Willoughby adds verification to this reasoning when he com­
ments: BFrom the first settlement of the American colonies the Indians were 
treated as alien {Jeoples outside the control of domestic laws. No attempt was 
made to interfere with their domestic affairs or systems or self-government, 
except to endeavor to keep out the agents of other· European powers who might 
engage them in foreign a.l1iance. 117 Following a similar vein of thought Ulrich 
Bonnell Phillips asserts that the colonial governments adopted the theory that 
Indian tribes were independent communities having the rights, powers, and 
characteristics of sovereign nations; and that during the Revolution and Con­
federation periods, the central government adhered to this theory. However, 
he observes that "public opinion, following the arguments of the state 
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governments which were involved in Indian problems, reverted to the original 
European conception that the relations of the tribes to civilized naUons were 
merely those of dependent communities without sovereignty and without any 
right to the soil but that of tenants at will. ,,8 In brief, the relation.s of the In­
dians to the various early governmental units, in terms of soveroignty, waxed 
and waned according to domestic and international crises. Yet, underlying the 
political, social, and economic upheavals, one cannot but sense a deeply em­
bedded "dependent community" type relationship. Whatever one concludes, 
there seems to be no evidence that the European nations, and later the colonies, 
attempted to extend their criminal laws to the Indians. 

The conflict between the oolonies and the mother country further com­
plicates the criminal jurisdictional question. Even if one were to unequiVO­
cally accept the argument that Great Britain had both de jure and de facto 
authority, either. through or on behalf of the colonies (chartered, proprietary, 
and royal), to extend criminal jurisdiction over Indians and Indian territory, 
one must ask oneself: What effect did the Revolution, and later the formation 
of the Union, have in relation to criminal jurisdiction over Indiahs and Indian 
territory? Did the Revolution, or subsequent events, leave this jurisdiction 
with the coloni6s (later the 1q states), the national government~ or the Indian 
tribes? 

Attention will now be ceL.tered on the language of the major legal docu­
ments of the period. Thi~ attention will be focused with an eye to locating the 
actual, or potential, Incus, or loci, of criminal jUrisdiction over Indians and 
Indian territory. 

B. A Preview of Legal Provisions: 

The policy of centralized control over the Indians was early attempted 
by the British government. In 17B3 the British government proclaimed that 
trade with the Indians was to be open only to those who procured a license from 
the Crown, and that all other matters of Indian relations, including the pur­
chase and settlement of Indian lru.ds, were to be controlled by the C;rown. 
There is nothing in the 1763 Proclamation, however, which suggests an attempt 
to extinguish Indian domestic rule .. At most the Proclamation provides for the 
capture , Indian lands), arrest, and trial of criminal fugitives from the 
colonies. The immediate background of this Proclamation was Pontiac's Re­
bellion, and its provisions were designed to be of a temporary character. The 
pertinent language of this Proclamation reads: 

And we do further expre.;slyenjoin and require all officers whattlVer, 
as weH military as those employed in the c.anagement .and direction of 
Indian affairs within the territories reserved as aforesaid, for the use 
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of the said Indians, to seize and apprehend all persons whatever who, 
standing charged with treasons, misprisions of treason, murder, or 
other felonies or misdemeanors, shall fly from justice and take refuge 
in the said territory, and to send them under a proper guard to tl!e 
colony where the crime was committed of which they shall stand accused, 
in order to take their trial for the same. 9 

Just three years prior to the issuance of the 1763 Proclamati on, the 
Honorable Benjamin Franklin made before the British Ministry some engaging 
comments on "A plan for the Future Management of Indian Affairs. II This plan 
provided that in trading with the Indi'ans no credit was to be given them beyond 
fifty shillings, because no higher debt was to be made recoverable. In protest 
against this proposed provision Franklin wrote: 

The Indian trade, so far as credit is concerned, has hitherto been 
carried on wholly upon honor. They have among themselves no such 
thing as prisons or confinement for debt. This article seems to imply, 
that an Indian may be compelled by law to pay a debt of fifty shillings or 
under. Our legal method of compulsion is by imprisonment. The Indians 
cannot and will not imprison one another; and, if we attempt to imprison 
them. I apprehend it would be generally disliked by the nations, and oc­
casion breaches .... It seems to me, therefore, best to leave that 
matter on its present footing; the debts under fifty shillings as irrecover­
able by the law, as this article proposes for the debts above fifty shill­
ings. Debts of honor are generally as well paid as other d~.ts. Where 
no compulsion can be used, it is more disgraceful to be dishonest. If 
the trader thinks his risk greater in trusting any particular Indian, he 
will either not do it, or proportion his price to his risk. 10 

In Benjamin Franklin's remarks there is an implied belief that theoretically 
the British Crown could have provided for the extension of criminal and civil 
jurisdiction over the Indians, but because of impracticality it would be unwise. 

The policy of centralized control of Indian affairs was one which was 
destined to further efforts. ThE' first inter-colonial action 100Iting to a unified 
management of Indian affairs was taken ill July, 1775. In tbis year the Second 
Continental Congress resolved "That the securing and preserving thEI friend­
ship of Indian Nations, appears to be a subject of the utmost moment of these 
colonies. ,,11 In furtherance of this policy, the Continental Congress provided 
for the establishment of three Indian deparf:ments with commissioners in each 
"to treat with the Indians in their respective departments, in the name and on 
the behalf of the United Colonies, in order to preserve peace and friendship 
with the said Indians, and to prevent their taking any part in the present com­
motions. ,,12 These excerpts portray that two of the more significant purposes 
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of the Continental Congress were to preserve peace and friendship with the 
Indians, and to prevent them from entering the conflict on the British side. 
To carry out this policy three departments staffed with commissioners were 
established. There is nothing on the part of the Continental Congress which 
suggests an intention, or even a thought, to extend criminal jurisdiction to 
Indians and Indian territory. The work of the Continental Congress expresses 
not an interest in extending criminal jurisdiction, but in gaining the Indians' 
pacification and support. 13 

Just one year later in the Declaration of Independence, the colonies 
charged the British King with having "endeavored to bring on the inhabitants 
of our frontitlrs, the merciless Indian Savages, whose lmown rule of warfare, 
is an undistinguished destruction of all ages, sexes and conditions. " 

Under the Articles of Confederation, Congress was given the "sole 
and exclusive right and power of. . . regulating the trade and managing all 
affairs with the Indians, not members of any of the states, provided that the 
legislative right of any state within its own limits be not infringed or vio­
lated."14 Thus Congress was in a position to make, with ambiguous--though 
important--reservations, rules "regulating the trade and managing all affairs" 
with the Indians, at least with respect to Indians occupying the unclaimed pub­
lic domain--domain outside the thirteen original states, Thus arise the ques­
tions: Is the foregoing language an indication that the originai states retained, 
or ever exercised, ~ legal right to extend criminal jurisdiction over the whole 
of their territory and people? Does the language encompass an intention to 
convey to the National Congress criminal jurisdiction over the public domain? 
Implicit in these two questions is the assumption that the states could legally 
exercise crim1.nal jurisdiction over Indians and Indian territory, at least within 
their borders. This does not necessarily follow, however, without what some 
people have claimed to be. serious, practical, and theoretical reservations. 

, These people argue that the force of logic, setting aside the serious practical 
implications, is just as strong for positing -criminal jurisdiction with Congre,ss, 
the Indian tribes, or both. Their arguments hew to tho idea that the Revolution 
was fought as a unit; l:md therefore, any right to exerci se criminal jurisdiction 
over the Indians which Great Britain might have possessed passed to the new ~ 
though l:It times tenuous, national government which, has never ceased to func­
tion. 15 Secondly, there are doubts as to whether the Iadians' rights to domes­
tic, and even foreign, rule were ever extinguished--either theoretically or in 
actuality . 

We turn now to the culminating document--the Constitution of the 
United states. What does the Constitution say, or imply, concerning national 
and state cr~minal jurisdicti.on over Indians and Indian territory? Before one 
looks at ths ConstItution, the reader must be cautioned that anything the 
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Constitution provides rests on the tenuous assumption that the OI'iginal states, 
or the conventions which ratified the United States Constitution, had de facto 
and/or de jure criminal jurisdiction over Indians and Indian territory . This 
follows from the almost16 uncontrovertible phenomenon that the national gov­
ernment is one of powers delegated by the states. 

The Constitution establishes little regarding the legal status of Indians. 
Only three proviSions in the Constitution refer directl~ to the Indians. Article 
I, section 2, clause 3 reads: "Representatives and direct Taxes shall be appor­
tioned among the several states which may be included within this Union, ac­
cording to their respective Numbers, which shall be determined by adding to 
the whole Number -;:: free Persons, including those bound to Service for a Term 
of Years, and e~"\· . ..lding Indians not taxed, three fifths of all other Persons. ,,17 
This phrase was never more explicitly defined. The second provision of the 
Constitution which makes reference to the Indians is Amendment XIV, section 
2. This section reads: "Representatives shall be apportioned among the sev­
eral States according to their respective numbers, counting the whole number 
of peI'sons in each State, excluding Indians not taxed. ,,18 If anything, these 
two references imply, and rather strongly, that the states both assumed and 
retained jurisdiction over Indians and Indian territory within their borders. The 
third direct constitutional reference is the commerce clause. The commerce 
clause gives Congress power to "regulate Commerce with foreign Nations, and 
among the several States, and with the Indian tribes. ,,19 Note that the language 
giving Congress power to regulate commerce with foreign nations and Indian 
tribes is identical. Thus only with difficulty could one reason that Congress 
was given power under the commerce clause to exercise criminal jurisdiction 
over Indians and their country. 

All three of these provisions leave untouched the general field of gov­
ernmental authority to assert criminal jurisdiction over Indians and Indian ter­
ritory. Prior to the adoption of the Constitution, the numerous Indian tribes, 
or nations, were treated as independent politictll communities in terms of do­
mestic governance. Therefore, one would assume, unless otherwise indicated, 
that the framer·s, along with the ratifying states, intended that this would (lOn­
tinue to be their status, at least insofar as the general government (a govern­
ment of delegated powers) was concerned. 

Another theory which merits mention is the idea that the national gov­
ernment is not a government of delegated powers only. Concerning governance 
of the American Indians, the national government, following the successful con­
clusion of the American Revolution, fell heir to the Crown's powers over Indi­
ans ond Indian territory. More will be said about this theory in a later portion 
of the study. 

There are a number of other provisions of the Constitution which 
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encompass potential authority or power for the governance of the numerous 
Indian tribes and their territory. Theyare: The treaty power, 20 the exclu­
sive power of the national government to dispose of and govern its property 
and territory, 21 the taxing and spending for the common defense and general 
welfare powers, 22 and the peace and war powers. 23 

In the light of preceding thoughts, one must admit that the Constitu­
tion left the status of the American Indians, like so many other matters, inde­
finite. Alfred H. Kelly and Winfred A. Harbison reason that "by implication 
the Indians were almost outside the constitutional system. They were denied 
citizenship, exempted from taxation, and not counted in the apportionment of 
representation and direct taxes. ,,24 Charles K. Burdick, also speaking of 
potential national powers over Indians and Indian territory, states: The con­
stitutional provisions "leave untouched the general field of constitutional 
power to deal with Indian affairs, and it has been necessary for the Supreme 
Court to build up here a very considerable body of unwritten constitutional 
law. ,,25 , 

With these observations, the immediately following three chapters 
will be preoccupied with an analysis of the landmark decisions--decisions 
which have been concerned with the dissemination of criminal jurisdiction 
over Indians and Indian territory. The first topic to receive attention will 
be the question of criminal jurisdiction over Indians and Indian territory in 
the original states. As W. G. Rice, Jr. says, "the reservations within the 
bounds of the original thirteen states, havin~ a different history, are' probably 
subject to a different legal regime .... ,,2 

FOOTNOTES 

1 . 
Johnson v. McIntosh, 8 Wheaton 543, 572-573 (1823). In this deci-

sion Chief Justice Marshall speaking for the court writes: "on the discover<J 
of this immense continent, the great nations of Europe were eager to appro­
priate to themselves so much of it as they could respectively acquire. Its 
vast extent offered an ample field to the ambition and enterprise of all; and 
the character and religion of its inhabitants afforded an apology for conSidering 
them as a people over whom the superior genius of Europ<;, might claim an 
ascendancy. The potentates of the old world found no difficulty in convinCing 
themselves that they made ample compensation to the inhabitants of the new, 
by bestowing on them civilization and Christianity, in exchange for unlimited 
independence. But, as they were all in pursuit of nearly the same object, it 
was necessa,ry, in order to avoid conflicting settlements, and consequent war 
with each other, to establish a principle, which all should aclmowledge as the 
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law by which the right of acquisition, which they all asserted, should be regu­
lated as between themselves. This principle was, that discovery p:ave title 
to the government by whose subjects, or by whose authority, it was made, 
against all other European governments, which title might be consummated 
by possession. 

The exclusion of all other Europeans, necessarily gave to the nation 
making the discovery the sole right of acquiring the soil from the natives, and 
establishing settlements upon it. It was a right which no Europeans could 
interfere. It was a right which all asserted for themselves and to the asser­
tion of which, by others, all assented. 

Those relations which were to exist between the discoverer and the 
natives, were to be regulated by themselves. The rights thus acquired being 
exclusive, no other power could interpose between them." See also Worces­
ter v. Georgia, 31 U. S. 515, 545-549 (1832). --

2Joseph story, Commentaries of the Constitution of the United States 
with a Preliminary Review of the Constitutional History of the Colonies and 
States, Before the Adoption of the Constitution, Vol. I, 1833, pp. 6-7. 

3Worcester v. Georgia, 31 U. S. 515, 579-580 (1832). For an earlier, 
but similar, view see Monsieur de VattePs The Law of Nations, ed. by Joseph 
Chitty, 1876, pp. 34-36. Vattel's work was first published in 1758. 

4For a recent case which hews to the idea that the Indian tribes have 
not a possessory right, but possibly only a possessory privilege, see Tee­
Hit-Ton Indians T:. United States, 348 U. S. 272, 279 (1955). 
" 

5James Kent, Commentaries on American Law, Vol. 3, 2d ed., 1832, 
p. 380. This treatise provides the reader with a well documented discussion 
of early relations with the Indians (pp. 378-400), especially in relation to the 
law governing title to their land. See also the Treaty of Paris of January 14, 
1784. The result of this treaty was that the sovereignty over the territory 
embraced within the several states, together with the title to land not previ­
ously granted, passed to the several states and/or the United States, subject 
to the possessory right of the Indians over the lands which they occupied. This 
treaty can be found in Treaties, Conventions, International Acts, Protocols. 
and Agreements between the United States of America and other Powers 1776-
~, compiled by William M. Malloy, Vol. I, pp. 586-590, Washington Gov­
ernment Printing Office, 1910. 

6Charles K. Burdick, The Law of the American Constitution, 1929, 
p. 317. 
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7Westel Woodbury Willoughby, The Constitutional Law of the United 
States; Vol. 1, 2d edition, 1929, p. 379. 

8Georgia and state Rights, Amer. Hist. Assoc., Annual Report, 
Vol. 2, 1901, p. 43. 

9 Annual Register, Vol. 6, 1763, pp. 212-213. 

10 
Jared Sparks, The Works of Benjamin Franklin, Vol. 4, 1837, 

pp. 204-205. 

llJournals of the Continental Congress, Vol. 2, p. 174. 

12Id. at 175-176. 

13 
See Continental Congressional Indian Policy: 1775 to 1781% by 

Nelson M. Hoffman (unpublished masters thesiS) library of tlie University of 
Kansas, 1947, pp. 156; also The Indian Policy of the Continental Congress: 
1775-1783, by Lillian Catchell (unpublished masters thesiS) library of the 
University of Alabama, 1935, pp. 75; and also State Judiciary Committee, 
S. Rep. No. 261, 41st Congo 3d Sess. 

14Articles of Confederation, Art IX, par. 4. 

15 
State v. Foreman, 8 Yerg. (Tenn.) 256, 300 (1835); see also Sen-

ate Judiciary Committee, S. Rep. No. 268, 41st Congo 3d sess. ; and Wor­
£.ester v. Georgia, 31 U. S. 515 (1832). The pertinent language of the Wor­
cester decision can be found in chapter IV of this study. For an informative 
interpretation of the Worcester decision see Niles' Weekly Register (XXXXIT, 
p. 24). 

16 
See the preceding paragraph. 

l7It l' . a lCS mme. 

l8rt l' . a lCS mme. 

19United States Constitution, Art. I, Sec. 8, cl. 3. 

20The President "shall have Power, by and with the Advice and Con­
sent of the Senate, to make Treaties, provided two-thirds of the Senators 
present concur. "--Art. 3, sec. 2, cl. 2. See also Art. 1, sec. 10, c1. 1, 
which reads: "no State shall enter into any Treaty. . ." 
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. _" ---

21uCongress shall have Power to dispose of and make all needful 
Rules and Regulations respecting the Territory or other Property belonging 

· . 

to the United states; and nothing in this Constitution shall be so constI'l.A.ed as 
to Prejudice any claims of the United states, or of any particular State. "_­
Art. 5, ,sec. 3, c1. 2. James Madison wrote concerning the latter portion of 
this clause: tiThe proviso annexed is proper in itself, and was probably ren­
d.ered absolutely necessary by jealousies and questions concerning the western 
territory sufficiently lmown to the public. " --James Norton, Th~ Constitution 
of the United States Its Sources and Its Application, 1952, p. 166. At the time 
the Constitution was drafted, Georgia and North Carolina had not ceded to the 
national government their western lands. These thoughts have important sig­
nificance when one analyzes criminal jurisdiction over Indians and Indian ter­
ritory both within the original and new states. 

22"congress shall have power to lay and collect Taxes, Duties, Im­
posts and Excises, to pay the Debts and provide for the common Defense and 
general Welfare of the United States. "--Art. I, sec. 8, cl.l. 

23 ' 
"Congress shall have Power. To declare War, grant Letters 

of Marque and Reprisal, and make Rules concerning Captures on Land and 
Water. "--Art. I, sec. 8, cl. 11. One must also include under this general 
category the President's power of commander-in·-chief. This clause reads: 
"The President shall be Commander in Chief of the Army and Navy of the 
United States, and of the Militia of the several states, when called into the 
actual service of tJ:le United States. ff __ Art. 2, sec. 2, c1. 1. 

24Alfred H. Kelly and Winfred A. Harbison, The American Constitu­
tion: Its Origins and Development, 1948, p. 301. 

25 Charles K. Burdick, The Law of the American Constitution, 1925, 
p. 313. 

25"The Position of the Americal1 Indian in the Law of the United States," 
by W. G. Rice, Jr., 16 J. Compo Leg. and International Law, 80 (1934). 
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CHAPTER tv 

CRIMINAL JURISDICTION OVER INDIANS AND INDIAN 

TERRITORY WITHIN THE ORIGINAL STATES 

The thirteen original states early had their peculiar Indian problems. 
Some of them did not fail to attempt to extend criminal laws and jurisdiction 
over Indians and Indian territory. 1 In fact Indians were early indicted and 
convicted in state courts of violations of state criminal law, both "on" and 
"off" Indian reservations. 2 However, during this early period great doubt 
and uncertainty existed not merely as to whether the aborigine could be sub­
jected to the jurisdiction of the state and national governments, but whether 
indeed he could be subjected to any law at all. This doubt and uncertainty had 
by no stretch of the imagination been extinguished as late as 1826. In this 
year on February 3, the United states Secretary of War in material submitted 
to the chairman of the Committee on Indian Affairs declared that United States 
and Indian relations are so "peculiar" that "it is extremely difficult to refer 
to any well settled principles by which to ascertain the extent of ouI' authority 
over them. ,,3 Further, the Secretary, after stating that the Indians were 
consistently denounced as heathens and denied the rights, privileges, and 
protections of civil society, declared that both our ancestors a.lld European 
nations disposed of them according to their "pleasure" and. "will". Immedi­
ately following the use of this forceful language, the Secretary makes qualifi­
cations by noting that from the establishment of the federal government, the 
Indians were regarded as independent people who could negotiate and conclude 
treaties for the relinquishment of the .usufruct of their Jands, except as th~y 
had been denied the exercise of this right as it respects other nations and indi­
viduals. Continuing and enlarging upon his exceptions, the Secretary makes 
the following and important statement concerning Congress I authority to pro­
vide for the exercise of criminal jurisdiction over Indians and Indian territory. 
"And beside regulating their trade, congress went so far as to punish, by the 
decisions of our own courts, for offences committed within or without their 
own territories. In forbearing to go further, it is left to conjecture, whether 
it arose from a want of authority, or the expediency of exercising it. ,,4· The.' 
Secretary is most likely referring to the provisions of the March 30, 1802, 
Intercourse Act--ITAn Act to regulate trade and intercourse with the Indian' 
tribes, and to preserve peace on the frontiers. ,,5 The 16th ancl17th sections 
of this act prescribe two distinct processes for the apprehension and punsih­
ment of vioiators. First, it provides that it shall be lawful for the United 
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States military to apprehend any citizen, or other person, 6 found in the Indian 
.country, over and beyond the boundary line between the United States and the 

. Indian tribes, in violation of any of the provisions or regulations of the act. 
FollOWing apprehension by the military, the military is directed to convey the . . 

alleged violator by the nearest, safest, and most convenient route to the civil 
authority--civil authority in one of the three next adjoining states, or dis­
tdcts--of the United States. Here the alleged violator was to be proceeded 
against. This process was adopted specifically for the arrest of the trespas­
ser 'upon Indian territories, on the spot, and in the act of committing certain 
proscribed offenses. But, because this process applied national action to 
places where the civil process of the law had, at best, doubtful course, it was 
committed cntirely to the United States military to arr(:!st the offender; and, 

. after brhlging him within the reach of the jurisdiction of the courts, deliver 
him into custody for trial. The second process of the act directs that if a 
person, charged with a violation of the provisions or regulations of the act, 
is found within any of the states, or their territorial districts, he shall be 
there apprehended and tried in the same manner as if such crime or offense 
had. been committed within such state or district. Thus the violator was 
amenable to the proviSions of the act only after his offense had been consum­
mated, and when he had returned within the civil jurisdiction of the Union. 
This process, in the first instance at least, was merely of a civil character, 
but like the first process could have been enforced by the aid of the military. 
Military aid was most likely provided because enforcement of this act could 
have involved, indeed it did involve, jurisdictional conflicts among individuals, 
the states, the Indian tribes, and the national government. For example Pre­
sident John Quincy Adams in a message to the Senate :and House of Represen­
tatives on the 5th of February, 1827, concerning enforcement of this act wrote: 

Happily distributed as the sovereign powers of the people of this 
Union have been between this General and State Governments, their 
history has already too often presented collisions between these divided 
authorities with regard to the extent of their respective powers. No 
instance, however, has hitherto occurred in which this collision has 
been urged into conflict of actual force. No other case is known to have 
happened in which the application of military force by the Government of 
the Union has been prescribed for the enforcement of a law the violation 
of which l1as within any single State been prescribed by a legislative act 
of the state. In the present instance, it is my duty to say that if the 
legislative and executive authorities of the State of Georgia should per­
severe in acts of encroachment upon the territories secured by a solemn 
treaty to the Indians, and the laws of the Union remain unaltered, a 
super-added obligation even higher than that of human authority will com­
pel the ~ecutive of the United States to enforce the laws and fulfil the 
duties of the nation by all the force committed for that purpose to his 
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charge. That the arm of military force will be resorted to only in the 
event of the failure of all other expedients provided by the laws, a pledge 
has been given by the forbearance to employ it at this time. It is sub­
mitted to the Wisdom of Congress to determine whether any further act 
of legislation may be necessary or expedient to meet the emergency 
which these transactions may produce. 7 

It is interesting to note tha.t President Adl'!,ms in the foregoing quotation appealed 
to Congress rather than to the courts--implying that the problem is political 
and not legal. 

From the preceding paragraphs, it is necessary to conclude that the 
principles on which the Indians' criminal status rests did not spring forth 
fully developed and conceptualized as did Pallas Athena (Minerva) from the 
head of Zeus. 

The first United States Supreme Court case having relevance to crim­
ina.l jurisdiction over Indid.Ils and Indian territory within the original states was 
Fletcher v. Peck. 8 In Fletcher v. Peck a corrupted legislature of the State of 
Georgia by statute granted a large tract of land (Yazoo lands), land taken from 
the Indians, to a group of speculators for a nominal fee. The speculators 
thereafter divided the land into small tracts and resold the land at huge pro­
fitg. A succeeding Georgia legislature repealed the pl"evious legislature's 
authorization. Thereupon, the Supreme Court of the United states was asked 
to pass on the initial right of the state legislature to alspose of the land, and 
on the effect of the repealing statute. 9 In the disposition of the case, the 
Supreme Court dwelled upon the sanctity of the right of contract, a right guar­
anteed by the federal Constitution. 10 The court recognized the right of the 
state to make the initial sale, but held the repealing act unconstitutional-­
unconstitutional because it violated the provisions of the federal contract 
clause, and abridged natural right principles. That is to say, the succeeding 
legislature had no right to disturb the newly acquirod property rights of "inno­
cent third parties. " 

Within the course of this opinion, remarks were made that have more 
than a casual relation to the question of state criminal jurisdiction over Indians 
and Indian territory. Chief Justice Marshall, speaking for the court, made the 
following statements concerning Georgia's right to Indian lands within the state. 
"It is the opinion of the court, that the particular land stated in the declaration 
appears, from this special verdict, to lie within th~ state of Georgia, and that 
the state of Georgia had power to grant it .... till Further, it is the court's 
opinion "that the nature of the Indian title, which is certainly to be respected 
by all courts, until it be legitimately extinguished, is not such as to be abso­
lutely repugnant to seisin in fee on the part of the state. rr12 
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Associate Justice John~Jon in a dissenting opinion in the case, but on 
the same general subject, and ruEter stating that the issue before the court was 
"mO)'e fitted for a diplomatic or legislative than a judicial inquiry, II wrote: 

The correctness of this opinion will depend upon a just view of the 
state of the Indian nations. This will be found to be very various. Some 
have totally extinguished their national fire, and submitted themselves 
to the laws of the states: I:>thers have, by treaty, acknowledged that 
they hold their national ex'lstence at the will of the state within which 
they reside: others retail1l ll. limited sovereignty, and the absolute pro­
prietorship of their soil. The latter is the case of the tribes of the west 
of Georgia. We legislate upon the conduct of strangers or citizens with­
in their limits, but innumerable treaties formed with them acknowl~dge 
them to be an independent people, and the uniform practice of acknow­
ledging their right of soil, by purchasing from them, and restraining all 
persons from encroaching upon their territory, makes it unnecessary to 
insist upon their right of soil. Can, then one nation be said to be seised 
of a fee-simple in lands, the right of soil of which is in another nation? 
It is awkward to apply the technical idea of a fee-simple to the intert::sts 
of a nation, but I must consider an absolute right of soil as an estate to 
them and their heirs. A fee-simple estate may be held in rever,gion, 
but our law will not permit the idea of its being limited after a fee-sim­
ple. In fact, if the Indian nations be the absolute proprietors of their 
soil, no other nation can he said to have the same interest in it. What, 
then, practically, is the interest of the states in the soil of the Indians 
within their boundaries? Unaffected by particular treaties, it is nothing 
more than what was assumed at the first settlement of the country, to 
wit, a right of conquest or of purch~-se, exclusively of all competitors 
within certain defined limits. All the restrictions upon the right of soil 
t,n the Indians, amount only to an exclusion of all competitors from their 
luarketsj and the limitation upon their sovereignty amounts to the right 
of governing every person within their limits except themselves. If the 
interest in Georgia was nothing more than a pre-emptive right, how 
could that be called a fee-simple, which was nothing more than a power 
to acquire a fee-simple by purchase, when the proprietors should be 
pleased to sell? And if this ever was anything more than a mere possi­
bility, it certainly was reduced to that state when the state of Georgia 
ceded, to the United States, by the constitution, both the power of pre­
emption and of conquest, retaining for itself only a resulting right depen­
dent on a purchase or conquest to be made by tb~ ~Jnited States. 13 

In terms of criminal jurisdiction over Indians and Indian territory 
these two opinions tend to portray oppOSite approaches. Marshall's, or the 
majority opinion, gives substantial strength to the argument that the State of 

-46-

,­
I 
I 

'.;::. 

Georgia could extend criminal jurisdiction to the Indians and Indian territory 
witMn the state. This is an especially weighty argument when one considers 
the voidness of the United States Constitution as to the governance of Indians. 
The logic of this argument is premised on the theory that a state's jurisdic­
tion extends to the whole of its territory. 14 

On the other hand, Associate Justice Johnson's opinion leads one to 
the conclusion that the Indians, of Georgia at least, retained a quasi-sover­
eignty. A sovereignty which tho state of Georgia had no right to breach. He 
posits the "authority of extinguishment!! of the Indians' national sovereignty 
with the national go,rernment, via the treaty and war powers. 

Resentment of the Supreme Court's decision in Fletcher v. Peck had 
scarcelJ' died down when new controversies claimed both the states' and the 
nation's attention. In the Niles' Weekly Register15 of February 10, 1827, one 
finds the following entry: "It will be recollected that, a short time ago, some 
persons in Georgia or Florida were murdered by Seminole fudians--the gov­
ernor of the former intimated to the legislature, that the tribe was embodied 
and prepared for war; and the governors of both Georgia and Florida ordered 
out a military force to protect the inhabitants of the state and territory. . ." 
With these introductory remarks, and with an obvious intention to clarify the 
legal relationship of the Indians to the state and national governments, the 
entry continues by observing that even though the conditions of the Indians are 
peculiar, they have a modified sovereignty over the lands which they inhabit, 
Rlld this unextinguished sovereignty can only be severed "to" or "through" the 
national government or its agents. This right, according to the entry, seems 
to be "expressly" delegated, and it "has been so construed" by the numerous 
treaties, to the national government via the commerce and treaty provisions 
of the Constitution; and in this connection, the Indian tribes, in every respect, 
are to be treated IIwith as foreign nations." Following this development of 
the legal relationship of the Indians to the state and national governments, the 
entry concludes with this oracular foresight. ''It is now proposed by some of 
the states, and the first time seriously thought of, we believe, to extend the 
civil and criminal jurisdiction of these states over territories not ceded by 
the Indians j and the time has apparently arrived when some measures must 
be adopted to bring about a decis.ive understanding on the subject." The time 
had arrived because the Georgia legislature 011 DOlJember 19, 1829, enacted 
legislation extending criminal j'lrisdiction over the Cherokee territory. The 
act also incorporated the land of the Cherokee Nation into the territory of the 
State, and annulled all laws as 'vell as the constitution of the newly formed 
Cherokee Nation. r.che crimina,_ portion of the act reads: "And be it further 
enacted, That all the laws, botl. civil and criminal of this state, be, and the 
same are 4ereby extended over said portions of territory respectively, and 
all persons whatever, residing within the same .•. be subject and liable to 
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the operation of said laws, in the same manner as other citizens of this 
state .•.• ,,16 

Soon after this enactment, one George Tassels, an Indian of the Cher­
okee Nation, was indicted, convicted, an.d sentenced to be hanged for the mur­
der of another Cherokee Indian within the territory oc(:;upied by the Cherokee 
'tribe of Indians in the State of Georgia. 17 Specifically, and more importantly 
for the purposes of this study, the Hall Superior Court of Georgia ruled that 
Indians are no~ constitutional objects of the treaty making power of the na­
tional government. Contrarily, the court held that Indians are wards of the 
state within whose boundaries they are located, and th~t any attempt by them 
to make treaties with the United States, without the consent of the state, is 
simply void. 

This case arose Qn all indictment found under the previously men­
tioned 1829 statute. Defendant's counsel, in protest, entered a plea ques­
tioning Georgia's extension of criminal jurisdiction over the Cherokee Nation. 
He contended that the 1829 act was unconstitutional, and therefore null and 
void. He argued that the Cherokee Indians by various ~.reaties negotiated with 
the national government, beginning with the treaty of H:>pewell, had been con­
sidered an independent sovereign state. Therefore, Indians committing 
crimes within Cherokee territory could not be supjected to the criminal laws 
of the State of Georgia because the Constitution of the United states declares 
all treaties made, or to be made, the supreme law of the land. And that the 
treaty of Hopewell, although being of an ~terior date to the Constitution, waD 

. clearly recognized and intended to be given validity by the United States Con­
stitution. 18 Counsel for defendant further pleaded that Cherokee sovereignty 
was explicitly and undeniably recognized by that portion of the Hopewell treaty 
which acknowledged the right of the Cherokee Nation to declare war aga\nst 
the United States. 

By way of reply, Mr. Trippe, solicitor general of the western circuit, 
cited Kent's Commentaries, Vol. 3, to show that Indian tribes had been COIk 
sidered inferior, dependent, and in a state of pupilage to the whites. He 
placed much stress on the 1802 articles of cession and agreement between the 
State of Georgia and the United States. The solicitor alleged that these arti­
cles provided for the relinguishment by the United States to the State nf Geor­
gia all her rights to the land lying east of the tract ceded by the State of 
Georgia to the United States. He denied the inference drawn from the treaty 
of Hopewell by contending that it, along with other tJ;eaties cited by defense 
counsel, was void. They were void because the national government had no 
right to treat with Indians within the limits of the State of Georgia, except upon 
the single subject of commerce--the only power granted the na.tional govern­
ment in the Constituti<?n. 
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The court answer~d the above allegations by holding that the relation 
betwe~n the State of GeorgIa and the Cherokee Indians turns upon the prin . 1 
establIshed by Great Britain toward Indian tribes i e "Whate i ht GCl~ ets B 'f ' , • ., vel' r g rea 
rI~aIn possessed over the Indian tribes, is vested in the state of Ge gi d 

may be rightfully exerc,io3ed. ,,19 This right His ,ably elucidated in theO~ec~~i: 
of the Supreme Court, llt the case of Johnson v. McIntosh 8 Wheat R t 
543~ part of which, this convention will transcribe in thls ' decision. '''20

ep 
s. 

The court having quoted extenSively from the opinion of the United 
States Supren;e Court in Johnson v. McIntosh, along with Fletcher v. Peck, 
remar~ed th~L these cases determined that titles to Indian lands cannot be con­
ve!ed I~medIa:~;y ~md directly from Indians to individuals, and ihat a state is 
seI~ed In fee oj. lands within its c~hartered limits, notwithstanding the la...'ld ma: 
be In the occupancy of the Indians, and that such grants are good and valid and 
canno~ be quest~one(~ in, (~ourts of law. . . . The deCiSion, that the 'State of 
GeorgIa was seised m fEe of the Yazoo lands, was not the result of any trea' 
but the legal con. $eq'lenCl8 of the right acquired by the European nations- ty 
their first d' f 21 ' UpOll , Iscovery (I ~ ny part of the American continent. Cont" th 

,court,writes: _ lnUIng, e 

The State cf NE) 11 York, as late as the year 1822, vested in their 
. c?urts :xc,luSiv: e:iminal jurisdiction of all offences committed by In­
~Ians withm theIr reservations; other States have followed the example 
In a greater or leES degree, and every thing has gone on qUietly' but so 
so?n as th: Sta.te cf Georgia pursues the same course, a hue and cry is 
raIsed agamst her. and a lawyer residing near 1000 miles from her bor­
ders has been employed to controvert her rights and obstruct her laws 
and who has n:>t bE en ashamed to say that he has been able to find n .' 
authority, whi~h jm:tifies a denial to the Cherokee Nation of the righ~ of 
a sovereI~, mdeI=endent State. Yet by the decision of the Supreme 
?ourt, whICh :Jannot be unknown to that gentleman, every acre of land 
In the occupar.cy 0; his sovereign, independent Cherokee Nation is 
v?8ted i~ .fee in the State of Georgia. . . . The convention, fro~ the 
VIew w~ICh thn aut lorities previously presented furnish, can discover 
no legaL obs,ta:::le to the exteno::;ion of the laws over the territory now in 
th: pos.sessIOll of 1he Cherokee Indians. If any obstacle to that extension 
eXIst, It must be sought for in those treaties which have been negotiated 
?etween the Chero{ee Indians and the United States. But here a prelim­
mary question is presented. Are the Indian. tribes within the limits of 
the United states, legal objects of the treaty making power? It has been 
s~own i~ the pre,cE ding part of th!s deciSion, that they have not been con­
SIdered legal obJec:ts of a declaration of war. It has also been shown that 
by all-the departm :mts of the government, they have not been treated as 
a sovereign, indeI= endent State, in the regulation of its commerce. Can 
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any further evid("'Jnce be required, that the Indian tribes are not the con­
stitutional objects of the treaty making power? It is presumed not. It 
seems to be self-evident that communities which have been determined 
not to be object$ of a declaration of war, cannot be the objects of the 
treaty making power, and that treaties have actually been made with 
them. This is admitted. But it may be safely contended that a. construc­
tion put by the President and Senate on that part of the Constitution, . 
whtoh grants the treaty making power, is not entitled to as much weIght 
as a cvnstruction placed upon other parts of the Constitution by all the 
departments of the government, entirely inconsistent with that pI~ced 
upon the treaty making power, by only two of the departments whlCh had 
concurred in that construction . 

The rights and relations of those tribes had been unalterably fixed long 
before the treaty making power created by the Constituiion of the United 
States existed, and it was not competent for that power, when rightfully 
exerted, to alter or change those rights and relations. The rights of the 
Indians to the soil upon which they lived, was that of occupancy only, the 
fee being vested in the State of Georgia. Any attempt to change the right 
of occupancy into a fee, would have invaded the seizin in fee declared to 
be vested in Georgia by the Supreme Court of the United States, and 
would have been null and void. Again, the relations existing between the 
Cherokee Ll1dians and the State of Georgia were those of pupilage. No 
treaty between the United States and the Cherokees could change that 
relation, could confer upon them the power of independent self-govern­
ment. If there are any clauses in any of the compacts between the United 
States and the Cherokee Indians (miscalled treaties) which give to those 
Indians the right of independent self-government, they are simply void, 
and cannot, and ought not to be permitted to throw any obstacle in the 
way of the operation of the act of Georgia, extending jurisdiction over 
the country in the occupancy of the Cherokee Indians ...• 

The obstacle which induced the State of Georgia to forbear the exer­
cise of the rights which Great Britain, as the discovering nation had 
authority to exercise over them, and which, vested in Georgia, no longer 
exists, if the Cherokees or their counsel are to be believed. The State 
of GeorO'ia is empiriously called upon to exercise its legitimate powers 
over th: Cherokee territory. Indeed, it seems strange that an objection 
should now be made to that jurisdiction. That a government should be 
seized in fee of a territory, and yet have no jurisdiction over that coun­
try, is an anomaly in the science of jurisprudence; but it n:aY.be. con­
tended that, although the State of Georgia may have the jurlsdlCtlOn over 
the Cherokee territory yet it has no right to exercise jurisdiction over 
the persons of the Cherokee Indians who reside upon the territory of 
which the State of Georgia is seized in fee. Such distinction would pre­
sent a more strange anomaly, than that of a government having no 
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jurisdiction over territory of which it was seized in fee. This conven­
tion holds it to be well established, that where a sovereign state is 
seized in fee of territory, it has exclusive jurisdiction over that terri­
tory, not only on the surface and everything that is to be found in that 
surface, but as Sir William Blackstone defines, a title in fee simple to 
lands, that it extends not only over the surface, but "usque and coelum, " 
etc. Now the right of the tenant in fee could not be less extensive than 
that of the power granting the fee. The seizin in fee, therefore, vests 
not only the surface, but the bowels of the earth, and through the air 
about the earth, as far as the air can be appropriated to the use of man, 
or even "usque and coelum" as the maxim has it. If seizin in fee vests 
in the tenant not only the surface, but extends to the center downwards, 
is to limit the right of jurisdiction? . . . 

This convention deems it a waste of time to pursue this examination,' 
It has satisfied itself .... that independent of the provision of the state 
constitution e1aiming jurisdiction over its chartered limits, that the 
State of Georgia had the right in the year 1829, to extend its laws over 
the territory inhabited by the Cherokee Indians, and over the Indians 
themselves; that said act of 1829, is neither unconstitutional, nor incon­
sistent with 1he rights of the Cherokee Indians. 22 

Because of objection both to the conviction and the court's reasoning, 
Tassels' case was appealed to the United States Sp.preme; Court, and .the cOllrt 
thereupon directed Georgia to appear and make answer. 23 The arrogant and 
peremptory tone of 1yIarshall's order aroused a smoldering hostility. To the 
people of Georgia the sacred sovereignty of the state hung in the balance. 
Governor Gilmer, who had recently succeeded to the office, quipped that Mar­
shall's order would be "disrflgarded; and any attempt to enforce such order will 
be resisted with whatever force the laws have placed at my command. ,,24 Fur­
thermore, he reas~ned that V'Ifthe judicial power thus attempted to be exer­
cised by the courts of the United States, is submitted to, or sustained, it must 
eventuate in the utter annihilation of the state governments, or in other conse­
quences not less fatal to the peace and prosperity of our present highly favored 
country."25 The Georgia Assembly unequivocally supported the Governor. In 
a resolution adopted in 1830, the Assembly declared that the right to define and 
punish crimes against the peace and dignity of the state "is an original and 
necesslP part of Bovereignty which the State of Georgia has never parted 
with." In short, the Georgia Assembly viewed Justice Marshall's order as 
"a flagrant violation,,27 of states f rights, and commanded Governor Gilmer 
and all other officers !fto disregard any and every mandate and process that 
has been or shall be served upon him or them, purporting to proceed from the 
Chief Justice or any associate justice . . . for the purpose of arresting the 
execution of any of the criminal laws of this State. 1128 More boldly still, the 
Assembly "authorized and requiredfT the Governor "to resist and repel any and 
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every invasion from whatever quarter, upon the administration of the criminal 
laws of this State, 1129 with all the force and means placed at his command. The 
order of the Supreme Court was thereupon ignored and Tassels was executed 
according to the verdict of the state tribunal. 30 In response to Tassels' exe­
cution, Ex-President John Quincy Adams penned31 that the Constitution, laws, 
and Treaties of the United States are "prostrate in the state of Georgia. . ." 
And to his question: "Is there any remedy for this state of things?", he an­
swers--"None". The reasons Ex-President Adams could find no remedy was 
that President Andrew Jackson was lIin league with the State of Georgia. He 
will not take care that the laws be faithfully executed. A majority of both 
Houses of Congress sustain him in this neglect and violation of his duty. The 
arm refuses its office; the whole head is sick, and the whole heart faint." Fol­
lowing these caustic remarks, Ex-President Adams concludes with the omi­
nous and oracular observations that the Georgia precedent Hwill be imitated by 
other states" without regard to the national interests. Further, as the legis­
lative and judicial branches fail to enforce the rulings of the judiciary, "it is 
not improbable that occasions may arise in which the Judiciary will fail in turn 
to sustain them. The Union is in the most imminent danger of dissolution from 
the old inherent vice of confederacies, anarchy in the members. To this end 
one-third of the people is perverted, one-third slumbers, and the rest wring 
their hands with unavailing lamentations in the foresight of evil which they can-
not avert. This ship is. about to founder. II . 

Just two days prior to Tassels' execution on December 24, 1830,32 
the Georgia legislature enacted a s~atute which extended still further the 
state's jurisdiction over Cherokee territory. The provision of this act which 
was to become memorialized undertook to prohibit any white person (except 
males under twenty-one, authorized agents of the United States and state gov­
ernments, and women) from residing on Cherokee territory after March 1, 
1831, except by special permission of the Governor. Shortly thereafter a land­
mal.'k case (a case which arose from a violation of the December, 1830, enact­
ment) reached the United States Supreme Court. This was the case of Chero-

kee Nation v. Georgia. 33 

The question upon which this case turned was whether the Cherokee 
tribe, a tribe known as the Cherokee Nation, was a sovereign and independent 
state or nation34 that could maintain an original suit in the United States Su­
preme Court against the State of Georgia. It is a familiar rule of international 
law that a state cannot be sued without its consent. This rule, however, is 
modified by the United States Constitution. The United States Constitution pro­
vides that the "judicial power shall extend to all . • . . Controversies between 
two or more States . . . • and between a State, or the Citizens thereof, and 
foreign states, Citizens or. Subjects. ,,35 A subsequent clause of the same sec­
tion gives the Supreme Court original jurisdiction in all cases in which a state 

-52-

~ I , 

\ 
! . , 

\ 
! , 
, ::;'It 
, I 
? \ 

l 
! ! 

t 

shall be a party. 'I'his clause reads: IIIn all Cases affecting Ambassado 
other public Ministers and Co~suls, and those in which a state shall be ::;ty 
the supreme Court shall have original Jurisdiction. Tr36 Relying on the" . - ' 

. 1" d "" t If 37 orl gm~ . an 111 :rstate suit clauses, counsel for the Cherokee Nation filed 
a bIll I~ the Umted States Supreme Court and moved for a temporary injunction, 
along wIth a subpoena, to restrain the state of Georgia from enforcing certain 
laws within the territory alleged to belong to the complainants. Counsel alleged 
:ha~ the. execution of. these la,:s would annihilate the Cherokees as a political 
",oOlety, and ~hat theIr executIOn would seize for the use of Georgia, the Chero­
kee lands WhICh had been assured to the Cherokees by the United states . 
solemn ~reaties. Also the Cherokees compose a foreign state--a state ~~ing 
no allegIance (except to their own government) to the United states, the sev­
~ral .~tate~, poten~ates ~r princes. This case brought into sharp focus the 
relatlo~shIP of IndIan trlbes to foreign governments, state governments, and 
the ~atIonal government. The case was not, however, disposed of on its 
~ner3t~. The court held (two justices writing separate but concurring opin-
Ions and two juse.ces dissenting39) that the Indian tribes, more particularly 
~he Chero.kee.s, were neith~r domestic nor foreign states within the meaning of 
the ConstItutIOn, and therefore the court lacked jurisdiction. Chief Justice 
Marshall, spokesman for the majority of the court, said: 

The counsl31 have shown conclusively that they are not a State of the 
U.nion, and have insisted that individually they are aliens, not owing alle­
gIance to the United States. An aggregate of aliens composing a state 
must, they say be a foreign state. Each indi\i.dual being foreign, the 
whole must be foreign. 
: This a~gume~t is i.mposing, but we must examIne it more closely be­
fore we YIeld to It. 'The condition of the Indians in relation to the United 
states is perhaps unlike that of any other two people in existence. In 
the general, :.lations not owing a common allegiance are foreign to each 
o~her. The term I'foreign nation" is, with strict propriety, applicable by 
eIther to the other. But the relation of the Indians to the United States 
i.s marked by peculiar and cardinal distinctions which exist nowhere else. 
The Indian Territory is admitted to compose part of the United States. 
~ all our maps, geographical treaties, histories and laws, it is so con­
SIdered. In all our intercourse with foreign nations, in our commercial 
re~lations, in any attempt at intercourse between Indians, and foreign 
natIOns, they are considered as within the jurisdictional limits of the 
United States, subject to many of those restraints which are imposed 
upon our own citizens. They acknowledge them.selves in their treaties 
to be under the protection of the United States; they admit that the United 
States shall have the sole and exclusive right of regulating the' trade with 
them" and m~ma[lng all their affairs as they think proper; and the Cher­
okees in particular were allowed by the treaty of Hopewell, which 
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preceded the Constitution, "to send a deputy of their choice, whenever 
they think fit, to Congress. If Treaties were made with some tribes by 
the state of New York under a then unsettled construction of the confed­
eration, by which they ceded all their lands to that State, taking back a 
limited grant to themselves, in which they admit their dependence. 
Though the Indians are acknowledged to have an unquestionable, and 
heretofore, unquestioned right to the lands they occupy until that right 
shall be extinguished by a voluntary cession to our government, yet, it 
may well be doubted whether those tribes which reside within the ack­
nowledged boundaries of the United States can, with strict accuracy, be 
denominated foreign nations. They may, more correctly, perhaps, be 
denominated domestic dependent nations. They occupy a territory to 
which we assert a title independent of their will, which must take effect 
in point of posseSsion when their right of possession ceases. Meanwhile 
they are in a s~ \te of pupilage. Their relation to the United States resem­
bles that of a ward to his guardian. They look to our government for pro­
tection; rely upon its kindness and its power; appeal to it for relief to 
their wants; and address the President as their great father. They and 
their country are considered by foreign nations, as well as by ourselves, 
as being so completely under the sovereignty and dominion of the United 
States, that any attempt to acquire their lands, or to form a political con-

, nection with them, would be considered by all as an invasi('n of our terri­
tory, and an act of hostility. These considerations go la.' to support the 
opinion that the framers of our Constitution had not the Indian tribes in 
view when they opened the courts of the Union to controversies between 
a State or the citizens thereuf, and foreign states. 40 

The court concludes with this import~t statement: 

A serious additional objection exists to the jurisdiction of the court. 
Is the matter of the bill the proper subject for judicial inquiry and deci­
sian? It seeks to restrain a State from the forcible exercise of legisla­
tive power over a neighboring people asserting their independence, their 
right to which the State denies. On several of the matters alleged to the 
bill, for example on the laws making it ct'iminal to exercise the usual 
pQwers of self-government in their own country by the Cherokee Nation, 
this court cannot interpose, at least in the form in which those matters 
are presented. 

That part of the bill which respects the land occupied by the Indians 
and prays the aid of the court to protect their possession, may be more 
doubtful. The mere question of right might perhaps be decided by this 
court in a proper case with proper parties. But the court is asked to do 
more than decide on the title. The bill requires us to control the Legis­
lature of Georgia, and to restrain the exertion of its physical force. The 
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propriety of such an interpOSition by the court may be well questioned. 
It savors to~ much of the exercise of political power to be within the 
pr?per provl~ce of the judicial department. But the opinion on the 
pomt respecting parties makes it unnecessary to decide this question. 41 

This decision clarified two baSic problems associated with any att t t 
assert criminal jurisdiction over Indians and Indian territory Th

emp 
°t 

I d th . . • e cour 
ru e at IndIan trIbes, although occupying a semi-independent position which 
enabled them b~th to govern themselves and to make treaties with the United 
States, were neIther states of the Union nor foreign states. The court further 
decl~red tha~ they were, Owing to their peculiar conditions, "wards," "pupils, " 
and domestic dependent nations" lIcompletely under the sovereignty and d _ 
min~on of the United States." Lastly, the majority opinion contains the su;­
gestron ~hat the attempted exercise of jurisdiction by the State of Georgia over 
t~e terrItory and people of the Cherokee Nation was an unconstitutional exer­
Cise of power, but that ~h: question of right was not properly before the court. 
Thus the co~rt was unwlllmg, unwilling possibly because of President Andrew 
Jackson's VIews and the demonstrated hostility of Georgia, to attempt to "con­
trol the iigiSlation of Georgia, and to restrain the exertion of its physical 
f?rce. " President Jackson informed the people of the United States in his 
fIrst annual ~l.essage to Congress on December 8, 1829, that "if the General 
G?v:rnment IS. not permitted to tolerate the erection of a confederate State 
wlthm the terrItory of one of the members of this Union against her consent 
much less could it allow fl. foreign and independent government to establish ;t­
~elf the.re ...• " Continuing, he writes: "Actuated by this view of the sub­
Ject, I Informed the Indians inhabiting parts of Georgia and Alabama that th i 
attempt to .establish an .independent government would not be countenanced b; r 
th~ E.xec:utlve of the Umted States, and advised them to emigrate beyond the 
~ISSI~Slppi or submit to the laws of those States. ,,43 And addreSSing the In­
dIans m August, 1830, President Jackson, after pleading with them to retire 
across the Mississippi River, said': ' 

Brot~ers, listen:--to these laws, where you are, you must submit;· 
--there IS no preventive--no other alternative. Your great father can­
not, nor can congress, prevent it. The states only can. 'Wllat then? 
Do you believe that you can live under those laws? That you can sur­
render all your ancient habits, and the forms by which you have been 
so long controlled? If so, your great father has nothing to say or to 
advise. He has only to express a hope, that you may find happiness in 
the determination you shall make, whatever it may be. 44 

~t m~ght be appropriate at this juncture, because of the complexity 
and techl1l~ahty of the Cherokee and later deCiSions, to say a few words con­
cerning the national treaty power. The Constitution provides that the 
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President "shall have Power, by and with the Advice and Consent of the Sen­
ate, to make Treaties, provided two thirds of the Senators present concur. ,,45 
'1'0 many the word IItreaty" imparts both a contemporary and future relation­
ship between the United States and sovereign foreign governments. Because 
of this customary connotation, the Cherokee decision provides ample oppor­
tunity for considerable confusion. It is especially confusing when one is re­
minded that until 1871 relationships with the various Indian tribes were contin­
uou.sly established through treaties, 1. e., except relations between these "do­
mestic dependent nations" and nations other than the United States. In that 
year Congress abolished treaty making with the Indians. The language reads: 
"That hereafter no Indian nation or tribe within the territory of the United 
States shall be acknowledged or recognized as an independent nation, tribe, or 
pOWer with whom the United States may contract by treaty: Provided, further, 
That nothing herein contained shall be construed to invalidate or impair the 
obligation of any treaty heretofore lawfully made and ratified with any such 
Indian nation or tribe. ,.46 With this enactment, though belatedly, the national 
government's supposingly historical authority over Indians via the treaty power 
became more firmly settled. In this statute Congress struck down, or admitted 
to be unconstitutional, this avenue for extending jurisdiction over Indians and 
Indian territory. Therefore, if one were to assume that Indian treaties "prior" 
and "after" the Cherokee decision were nothing more than "sugar coated" leg­
islation 47 then one could reasonably argue that criminal jurisdiction over 
Indians 'was early and legally attempted. 48 A treaty as early as 1785 contained 
u type of extradition arrangement whereby the tribes promised to deliver any 
Indian robbing or murdering a white to the nearest mW.tary post to be punished 
by the laws of the United States. 49 Whatever the true significance of the 1871 
enactment, it is apparent that congressional abandonment of Indian treaty­
malting was an acknowledgement of the waning tribal status from a position of 
substantial autonomy to one of nearly complete subjection. Or in slightly dif­
ferent language, a recognition that future national governance of Indians would 
be by unilateral legislation, and not by bilateral negotiation. 

Other facets of the treaty power which have "peculiar," yet "impor­
tant " ramifications when cQ,nsidered in the light of the Cherokee decision are: 
tre;ties and statutes arc of lequtvalent rank, hence posterior in tempora, 
HoUor in jurej50 enactments, of states have no validity a~ again~t valid.trea­
ties. 51 These facets become very important when consldered 111 relailon to 
"sugar coated" Indian treaties. That is to say, a condonence of the IIsu~ar 
ooatedll rationale must assume a legislative power in Congress over Indlans 
and Indian territory. This is especially intriguing when one realizes that 
many of the Indian treatie~f were negotiated by the original states, both before 
and .after the adoption of the 1789 Constitution. 52 

Focusing again I;)n the 1831 Cherokee decision, 1. e., with the know-­
ledge of the complexity ]faised by the immediately preceding discussion1 it is 
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evident that this decision raised, but left unanswered, the following questions: 
(1) would the decision void any further attempt to deal with the Indians by 
treaty? (2) would anterior-Cherokee Nation v. Georgia treaties, at least 
since the aduption of the 1789 Constitution, be declared null and void? (3) 
assuming the treaty power to be an inappropriate source of authority, which 
governm~ntal unit, or units (national, state, or tribal), could exercise crim­
inal jurisdiction over Indians and Indian territory? and (4) by what source, or 
sources of authority could criminal jurisdiction be exercised over the Chero­
kee Indians and their country? 

These questions, along 'with the same Georgia statutes that were chal­
lenged for their constitutionality in the Cherokee decision, were further and 
more fully considered in the caSe of Worcester v. Georgia. 53 As will be re­
called, the challenged statutes in the Cherokee decision asserted authority and 
jurisdiction over the territory and members of the tribe of Indians known as 
the Cherokee Nation. The statute which was especially considered in this de­
cision prohibited white persons from residing within the limits of the Cherokee 
Nation without a license or permit from the governor. Further, the act pro­
vided that persons controvening the foregoing provision would ''be guilty of a 
high misdemeanor, and upon conviction thereof, shall be punished by confine­
ment to the penitentiary at hard labor, for a term of not less than four years.54 

Worcester,55 a white clergyman and authorized missionary of the 
American Board of Commissioners for Foreign Missions, had received author­
ity from President Jackson to visit the Cherokee Indians with the purposes of 
instructing and converting them to the Christian religion. While so pursuing 
his objectives, he was arrested, indicted, and convicted by the Superior Court 
of the County of Gwinnett in the State of Georgia for having violated the afore­
mentioned statute, and was thus sentenced to imprisonment in the penitentiary 
for a term of four years. . 

" 

Worcester in his plea to the United states Supreme Court alleged: (1) 
that he had received authority to. proselyte among the Indians from the Presi­
dent of the United States, and that this authority had riot be.en counterma,t,lded~6 
(2) that the Georgia laws were ultra vires, a~d therefore unconstitutional, 
because they violated treaties between the CheJ;okee Nation and the national 
government--treaties which accordin~ to the Constitution compose a part of 
the supreme l~w of the land; (3) that the Georgia laws are unconstitutional be­
cause they impair the obligation of the various contracts formect by and between 
the Cherokee Nation and the national government; (4) that the Georgia laws are 
unconstitutional because they interfere with, and attempt to control and regu­
late intercourse with the Cherokee Nation, which, by the federal Constitution, 
belongs exclusively to the national congress; and (5) that the Georgia laws are 
repugnant to the statute of the national government, passed in March, 1802, 
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entItled, !IAn Act to regulate trade and intercourse with the Indian tribes, and 
to preserve peace on the frontiers. ,,57 

, In the opinion of the court, Associate Justice McLean wrote a separ­
ate but concurring opinion, 58 and Associate Justice Baldwin wrote a dissent, 59 
Chief Justice Marshall reviewed the history of the aborigines, and the rela­
tions of the colonies and the Confederation to the various tribes that occupied 
the country at the time of its discovery. He then concluded: 

The treaties and laws of the United States contemplate ,the Indian ter­
ritory as completely separated from that of the states;* and provide that 

, all intercourse with them shall be carried on exclusively by the govern­
ment of the Union. Is this the rightful exercise of power, or is it usur~ 
pation? 

While these states were colonies, this power, in its utmost extent, 
was admitted to reside in the crown. When our Revolutionary struggle 
commenced, Congress was composed of an assemblage of deputies 
acting under specific powers granted by the legislatures, or conventions 
of the several colonies. It was a great popuiar movement, not perfectly 
organized; nor were the respective powers of those who were intrusted 
with the management of affairs aocurately defined. The necessities of 
our situation prodvced a general conviction that those measures which 
concerned all, must be transacted by a body in which the representatives 
of all were assembled, and which could command the confidence of all: 
Congreas, therefore, was considered as invested with all the powers of 
war and peace, and Congress dissolved our connection with the mother 
country, and declared these United Colonies to be independent states. 
Without any written definition of powers, they employed diplomatic 
agents to represent the United. States at the several courts of Europe: 

. offered to negotiate treaties with them, and did actually negotiate trea­
ties with France. From the same necessity, and on the same principle, 
Congress assumed the management of Indianaffairs; first in the name 
of these United Colonies; and, afterwards, in the name of the United 
states. Early attempts were made at negotiation, and to regulate trade 
with them. These not proving successful, war was carried on under the 
direction, and with the forces of the United States, and the efforts to 
make peace, by treaty, were earnest and incessant. The Confederation 
found Congress in the exercise of the same powers of peace and war, in 
ou:t' relations with Indian nations, as with those of Europe. 

Such was the state of things when the Confederation was adopted . . . 
This instrument also gave the United States in Congress assembled the 
sole and exclusive right of "regulating the trade and managing all the 
affairs with the Indians, not members of any of the states: provided, 
that the legislative power of any state within its own limits be not 
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infringed or violated . ,!.....!. ." 

The correct exposition of this article is rendered unnecessary by the 
adoption of our existing Constitution. That instrument confers on Con­
gress the powers of war and peace, of malting treaties, and of regulating 
commerce with foreign nations, and among the several states, and with 
the Indian tribes. These EQY/ers comprehend all that is required for the 
regulation of our intercoursl.;'! with the Indians. They are not limited by 
any restrictions on their free actions. The shackles imposed on this 
power, in the Confederation, are discarded. 
. The Indian nations had always been considered as distinct~ independent 
political communities, retaining ... deir original natural rights, as the un­
disputed possessors of the soil, from time immeIl'lOrial, with the single 
exception of that imposed by irresistible power, which excluded them 
from intercourse with any other European potentate than the first discov­
erer of the coast of the particular region claimed; and this was a re­
striction which those European potentates imposed on themselves, as well 
as on the Indians. The very term "nation, " so generally applied to them, 
means "a people distinct from others." The Constitution, by declaring 
treaties already made, as well as those to be made, to be the supreme 
law of the land, has adopted and sanctioned the previous treaties with the 
Indian nations, and consequently admits their rank among those powers 
who are capable of making treaties. * The words "treaty" and "nation" 
are words of our own language, selected in our diplomatic and legisla­
tive proceedings, by ourselves, having each a definite and well-under­
stood meaning. We have applied them to Indians, as we have applied 
them to the other nations of the earth. They are applied to all in the 
same sense •... 

The Cherokee nation, then is a distinct community, occupying its own 
territory, with boundaries accurately described, in which the laws of 
Georgia can have no force, and which the citizens of Georgia have no 
right to enter, but with the assent of the Cherokees themselves, or in 
conformity with treaties, and with the acts of Congress. The whole inter­
course between the United States and this nation, is, by our Constitution 
and laws, vested in the government of the United States .... 

[The Georgia acts] are in direct hostility with treaties, repeated in a 
succession of years, which mark out the boundary that separates the 
Cherokee country from Georgia; guaranty to them all the land within 
their boundary; trespassing on it; and recognize the pre-existing power 
of the nation to govern itself. They are in hostility with the acts of Con­
gress for regu~ating this intercourse, and giving effect to treaties. 60 

The Worcester decision, especially when analyzed in relation to the 
Cherokee Nation v. Georgia decision, is very complex. The court in the Wor­
cester decision tarsely declared that the "laws of Georgia can have no force" 
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or effect within the territory of the Cherokee Nation, and that the "citizens of 
Georgia have no right to enterff the Cherokee territory except with "the assent 
of tJw Cherokees themselves, or in conformity with treaties, and with the acts 
of Congress. II At this juncture ambiguity takes the upper hand, and one imme­
diately asks the question: Did the court intend to limit the rule of law laid 
down in this decision to the Cherokee tribe within the State of Georgia, or was 
it intended to have application to other tribes both "inside" and Iroutside" the 
original states? Without extinguishing what may be termed "academician 
doubts," one must remind the reader that Marshall's words (quoted extensively 
llbl)v~) appear after comments on several Indian treaties, and following a dis­
cussi()n of a congressional enactment of 1819. 61 This 1819 statute provided for 
the civilization of all the Indian tribes adjoining frontier settlements. Further­
more, Marshall made rather extensive comments on the historical relation­
ships botween the Indians, the colonies, and the discovering nations. What­
ever the genericness of the case, and the author believes that the rules of law 
developed in tilis case were intended for general application, 62 one cannot help 
but analyze the W(\rcester case in relation to the Cherokee Nation v. Georgia 
decision. 

The court in the Cherokee decision ruled that the Indian tribes, and 
again more specifically the Cherokee Nation of Georgia, were neither foreign 
states nor ste.tes of the Union, but "domestic dependent nations. II This de-ei­
sion, therefore, gives meaning to the "vertical distribution of authority con­
cept" developed in the opening chapter of this study. That is to say, the Indian 
tribes were no longer conceived of as foreign nations, if they ever were; and 
secondly, the door to direct negotiations between the Indians and foreign na­
tions had been theoretically and legally closed. 

The Cherokee decision, however, except for ambiguous dicta63 left 
unanswered questions concerning criminal relationships between the Indians, 
the national government, and the states. These relationships were met head­
on in the Worcester deciSion. However, due to the unique and particular facts 
of this case, the "vertical distribution of authority concept" remained shrouded 
ill uncertainties. As will be reoalled, Worcester's counsel, inter alia, 
pleaded that Georgia's laws abridged the na.tional intercourse act of 1802. An 
enactment alleged to have viability via regulation of commerce with the several 
Indian tribes. The court in d~Gl~i:ing the acts of Georgia unconstitutional wrote: 
"the Cherokee NatiQn ts a distinct community, occupying its own territory, 
with boundaries acourately described, in which the laws of Georgia can have 
no, force • • • The whole intercourse between this nation is by our Constitution 
and laws, vested in the Government of the United States. ,,64 Because of the 
court's language, one cannot refrain from asking: Does the exercise of na­
tional criminal authority over Indians and Indian territory depend solely on the 
commerce clause? If so one might logically argue that the clause ("commerce 
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.•. with the Indian tribes") gives the national government no more criminal 
authority over Indians and Indian territory than the national government can 
exercise over foreign nations. This argument, almost of necessity, follows 
becaUSe the commerce clause reads: Congress shall have power to "regulate 
Commerce with foreign Nations, and among the several States, and with the 
Ind' t 'b :::-ii65 Th -lan rl es. . ere is some doubt in the deciSion, however, for the argu-
ment that the natlOnal government's authority over Indians and Indian territory 
rests solely on the commerce clause. Referring to the early European ex­
plorers of North America, Marshall asks: "Did these adventurers, by Sailing 
along the coast, and occasionally landing on it, acquire for the several govE:rn­
ments to ~hom th~y belonged, or by whom they were commiSSioned, a rightful 
property m the SOlI, from the Atlantic to the Pacific, or rightful dominion ove't' 
the numerous people who occupied it?,,66 He then answers: "But power, con­
quest, war, give rights, which after' possession, are conceded by the world, 
and which can never be: controverted by those on whom they descend. ,,67 L~ter 
Marshall declared that. the necessities of our situation gave "Congress . • . the 
management of Indian affairs; first in the name of these United Colonies; and, 
afterwards, in the name of the United states. "68 

Another ambiguity, closely allied with the foregOing concepts, is the 
question of "a rightful property in the soil." As will be recalled, the court in 
Fletcher v. Peck, via strongly worded dicta, declared that the State of Geor­
gia was seized in fee of the Indian territory within the state. In Cherokee 
Nation v. Georm the court stated 1chat the land occupied by th.~ Indians is "com­
pletely under the sovt,lreignty and dlDminion of the United State$l. " The court's 
use of the word "United States" left the relationship between the national gov­
ernment and the states, at least thl~ original, unclarified. This ambiguity was 
extinguished, however, in the Worcester decision. In this decisiol'l the court 
declared: "The treaties and laws of the United States ccatemplate the Indian 
territory as completely separated from that of the states. ,,69 Th~~se comments 
force to the fore some unique relationships. If the J.ndian tribes a,re, on the 
one hand, independent powers with whom the national l!Dvernment could exe­
cute treaties, 70 and on the other, independent powers with Dnly an "oecupancy" 
right to their territory, one is forced to accept the concept of a land-lol'd­
tenant relationship between sovereign nations. 71 Even if one assumes that the 
various Indian tribes are not land-lord-tenant sovereigns, one is still con­
fronted with the problem of determining whether the original states, the na­
tional government, or both, have criminal jurisdiQtion over them. Just be­
cause Indian territory is owned by the general government does Dot extinguish 
a possible state jurisdiction. 72 The states may still exercise IJriminal juris­
diction over territory owned by the general government, or even a foreign 
government; b:ut it would be much harder to substantiate state criminal juris­
diction over territory "completely11 separated from the states. 
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Another intriguing facet of the foregoing decisions, a facet which is 
given inadequate attention, centers on that clause of the Constitution which 
reads: "New states may be admitted by the Congress into this Union; but no 
new state shall be formed o~ erected within the Jurisdiction of any other state; 
nor any state be formed by the Junction of two or more States, or parts of 
States, without the Consent of the Legislatures of the states concerned as 
well as of the Congress. 1173 

It is obvious that the foregoing clause has more than an incidental 
relation to the Fletcher, Worcester, and Cherokee decisions. As will be 
recalled, Georgia, claiming to be sovereign within her '!?oundaries, extended 
laws to Indians and Indian territory. Thereupon, the Indians, claiming sov­
ereignty for themselves, petitioned the United states Supreme Court for pro­
tection. The question presented was whether the court "should" or "could" 
sustain, against Georgia's consent, the erection of a confederate or foreign 
state within het boundar:ies, The court answered by saying that Indian nations, 
more specifically the Cherokee Nation, were neither states oi the 'Union nor 
foreign states, but "domestic dependent nations." Clarification of "domestic 
dependent nations, n especially in relation to criminal ju,risdiction over Indians 
and Indian territory, was left ambiguous. Criminal jurisdiction over Indians 
and Indian territory within the original states becomes eVen more ambiguous 
when one is reminded that Marshall's order~4 reversing Worcester's convic­
tion was ignored. Governor Lumpkin, a gentleman imbued with the' states' 
right spirit, instead of obeying the decision bluntly refused to release Worces­
ter. It was at this time that President. Jackson was said to have remarked, 
IIJohn Marshall has made his decision: now let him eniot'ce it! 1175 Governor 
Lumpkin reported to the Georgia legislature that the decision was an attempt 
to "prostrate the sovere~ty of this state in the exercise of its constitutional 
criminal jurisdiction, ,,7 and'that he would oppose the usurpation with posi­
tive resistance. His exact words read: "I have .•. been 'prepared to meet 
this usurpation of federal power, with the most prompt and determined resis­
tance, in whatever form its enforcement might have been attempted, by any 
branch of the federal government. n77 The press of the day also carried arti­
cles which favored the use of force to inhibit enforcement of Marshall's 
order. 78 It was not until two years later that Worcester and his companions, 
having sought a pardon from the Governor, were reJe.ased~ In their first 
application, they made the tactless error of saying that there had be'en no 
change in their vie'ws "in regard to the principles on which we have acted. ,,79 
To this, the Governor was highly offended and very much displeased. He 
thought that their position was an insult to the sovereignty of the state, and 
became more determined to hold them in confinement. 80 The desperate mis­
sionaries thereupon wrote from the Milledgeville prison, apologizing, and at 
long last were released by Governor Lumpkin with the words that Samuel A. 
Worcester and Elizur Butler, 'I\lave made known to me, that they have 
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instructed their counsel, William Wirt and John Sergeant, esquires, to pro­
secute the nase which they had thought fit to institute behre the sup:reme 
court 'Of the United States, against the state of Georgia; l~O further: But have 
concluded 'to leave the question of their continu3!' _ ~ in confinement to the mag­
nanimity of the .state.' I. . . order that they be forthwith discharged. ,,81 

The gravity of the situation (Georgia's ignoring of Supreme Court 
orders)82 is portrayed by Chief Justice Marshall. The following is a portion 
of a letter he wrote to his colleague, Justice story, following the Worcester 
deciSion. "I yield slowly and reluctantly to the conviction that ou~ constitu­
tion cannot last. I had supposed that north of the Potowmack a firm and solid 
government competent to the security of rational liberty might be per served. 
Even that now seems doubtful. The case of the south seems to me to be 
desperate. Our opinions are incompatible with the united government even 
among ourselves. The union has been prolonged thus far by miracles. I 
fear they cannot continue. ,,83 

In brief, the Worcester decision, especially in relation to .the ori­
ginal states, did not settle with finality and clarity the question as to the crim'" 
inat relationship of Indians and Indian territory to state legislation and juris­
diction. Neither did it unequivocally diSjOSe of uncertainties which shrouded 
a potential national criminal authority. 8 One can with little difficulty reason 
that the· Gee rgia statutes were in- conflict with treaties between the Indians and 
the national government, treaties which, if validly negotiated and ratified, are 
the supreme law of the land. Such reasoning would suffice to exclude state 
jurisdiction; but, under a strict constructiOn of the United States Constitution, 
it would be difficult to locate anything the national government could do to 
Indian tribes not at war, except to regulate their commerce. 

Because of this complexity anG the remaining ambiguities, several 
more cases will be presented. 'rhese cases were selected on the basis of 
three objectives: (1) a more comprehensive presentation of issues (constitu­
tional and other); (2) a fuller clarification of the distinctions which "do" and 
"may" exist between the origina1 and new states j and (3) a realization that 
criminal jurisdiction (as a cOnstitutional question) over Indians and Indian 
territory in the original states remains to the present day shrouded with un­
certainties. 

The first case to be presented is a Tennessee case. 85 One may with 
good cause ask: Why is a Tennessee case being presented with cases which 
concern themselves with criminal jurisdiction over Indians and Indian terri­
tory in the original states? The answer is that it gives the reader a compre­
hensive vieW' of the constitutional issues as seen from a state perspective; 
a:q.d secondly, the case falls somewhere between the following two conceptual 
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patterns: Criminal jurisdiction over Indians and Indian territory within the 
original states; and -criminal jurisdiction over Indians and Indian territory in 
states other than the original. Thus the case portrays beautifully, though to 
be sure without definitive answers, the purgatory characteristics. 

The Supreme Court of Tennessee in this case, via an elaborate and 
·extensive opinion, repudiated the power of Congress to form treaties with the 
Indians which would give the general government power to govern them. 
Secondly, the court held that the commerce clause does not give Congress 
general authority to punish crimes committed by or against Indians. In short, 
the Tennessee court held that the state of Te1U1essee had legal authority to ex­
tend its criminal laws over the Indians and Indian territory within its borders. 

The facts were: Defendant, indicted for the murder of John Walker, 
pleaded that the crime was committed within the Cherokee Nation, and there­
fore beyond the rightful jurisdiction of the courts of Tennessee--beyond the 
jurisdiction of the courts of Tennessee because the Tennessee act of 1833 ex­
tending the criminal jurisdiction of the state over Cherokee territory was 
unconstitutional. The defendant pleaded that he wa.s a resident, member, and 
native of a sovereign and independent Nation. He further pleaded that Jolm 
Walker, the victim, was also a member, native, and resident of the same 
nation, and that the crime, if committed by him at all, ,was cOJ?mitted within 
the territorial limits of the Cherokee Nation, a Nation with full powers to try 
said offense. In this sense, the laws of Tennessee .could be given no effect in 
the Cherokee territory. 

'1'he court summarized its elaborate and extensi'\re opinion with the 
following terse and concise language: 

1st. That the right to subdue and govern infidel savages found in 
countries newly-discovered by christians pertained to the first christian 
discoverer. By this rule the Indians found on this continent, the Chero­
kees inclusive, were allowed no political rights, save at the discretion 
of the European power that colonized the country. Such is the interna­
tional law as declared by papal authority, such is the common and na­
tionallaw as declared in Calvinrs case, and such the only possible rule 
that could be observed by our ancestors; that the colonial charter of 
Charles II rightfully conferred sovereign power to govern all the people 
abiding within its limits, and which the courts of the colony would not 
disregard in cases of Indian culprits, after 1729, had, and exercised at 
discretion, the same authority, and by the Revolution it devolved on the 
state of North Carolina. 

2d. But, 'waiving this ground, we have the right at our election to 
exercise sovereign power over the Cherokee country, and to govern all 
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residing there, by the right of conquest. This is evidenced by the treaty 
of 1730, by that of 1783 with Great Britain, but espeCially by the treaty 
of Hopewell. We won the sovereignty from Great Brita.in and from her 
ally, the Cherokees, when the country was conquered to the east bank of 
the Mississippi in the war of the Revolution. This right devolved on 
No::th Caroli~a, a~d, after our separation from the mother. state, :c~­
mamed an ummpalred power, by compact, in the SouthWest Territor-X 
and then in the state of Tennessee. ~() t 

Before continuing with the courtrs summary, it should b,e noted that 
the courtrs trpurgatorytr rationale for conclusion number two is that North C _ 
I" ( "" I ar o ma an origma state of the Union) on April 2, 1790, ceded to the national 

government the soil and sovereignty to a large tract of western land--Iand 
which later formed the State of Tennessee. However, the court reminds the 
reader that the cession was made upon various conditions. Conditions, argues 
the court, to which the national government agreed. The fourth condition de­
clared: "that the territory to ceded shall be laid-out and formed into a state or 
states, containing a suitable extent of territory, the inhabitants of which shall 
enjoy all the privileges, benefits, and advanbges set forth in the ordinance of 
the late Congress, for the government of the western territory of the United 
St~tes." The ordinance for the government of the western territory of the 
Umted States was passed in July, 1787, and declares! "for the prevention of 
crimes and injuries, the laws to be adopted or made shall have force in all 
parts of the district." r:r:he court thereupon concludes that the new state Ten­
ness~e, "For the pu~i~hment of crimes . . . " had by a compact with c~ngress 
[attamed], as a condltlOn on which the country was ceded, jurisdiction over all 
parts of the ~erritory. ,,87 . 

The las.t three summary statements of the court read: 

3d. The treaty-'making power, as exercised with Indian tribes cannot 
deprive a state of a part of the jurisdiction it once possessed. 'The 
power is not over, but under, the Constitution, and, like others, re­
strained by the instrument giving it existence. It cannot, in times of 
peace, cede away to a people independent of the state a part of its ter- . 
ritory and sovereignty. If a part could be ceded the whole might, and 
the state be extinguished. The right to destroy one state would be equal 
as to all. The states are emphatically the basis of t?1e Union and federal 
Constitution; to extinguish them is to. extinguish the Constitution--to 
leave it nothing to operate upon. 

4th. Congress has no power to make a new state of the Union, of 
parts of other states, without the consent of the legislature of the states 
c~ncerned; it has no power to erect an independent sovereignty not of 
the Union, of pa.rts of states, with or without their assent; and to 
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maintain the Cherokee government in its independent form by acts of Con­
gress would be the establishment of a form of government unknown to the 
Constitution and in violation thereof, because no conferred power author­
izes legislation that dissevers the states. Nor can the treaty power and 
tlie power to legislate combined do the same thing. If the treaty of Hope­
well or of Holstein authorizes Congress to legislate excluding the juris­
diction of the states from the Indian territory, than the treaty is a con­
stitution as between the Cherokee Nation and the federal government, to 
which the states of the Union are no parties; the treaty, and acts of Con­
gress grounded on its authority, ar.'e superior to, and destructive .of, 
the Constitution, so far as this gutarantees to every state a repubbcan 
form of government, and sovereignty to the whole extent of its limits. 
Congress can have no created authority aside from the Constitution. 

5th. Congress has power to regulate commerce with foreign nations, 
and among the several states, and within the Indian tribes. Grounded on 
this power laws have been passed to punish every grade of crime com­
mitted within the Indian limits, operating equally on whites and Indians. 
If authority exists for the exercise of this highest of jurisdictions, it 
must for all purposes and to every extent, at discretion; and, as the 
same construction must rule through the sentence, if the power to regu­
late commerce authorizes legislation for the punishment of all crimes, 
and the assumption of general judsdiction over Indian nations, by the 
same clause may the same jurisdiction be exercised over every state of 
the Union at the discretion of Congress. There is no escape from tIns 
conclusion.' That no such power exists in reference to the states will be 
admitted and that none such exists in relation to the Indians follows. 88 , . 

Because of the divergent and highly informative nature of the concur­
ring and dissenting opinions to this case, the author feels a necessity for 
their inclusion. 

Mr. Justice Green in a s.eparate and concurring opinion summarizes 
his arguments and rationale thus: 

In truth, we are only to look at the actual state of things, and, if we 
find them such as to demand the interposition of our jurisdiction, how­
ever produced, we ought not to be deterred by abstract theories, but, 
like practical men, act upon the necessities of the case as they exist. 

Upon the whole, I am of opinion--
1st. That our ancestors, by discovery, had a right to take, occupy, 

and exclusively enjoy a part of the extensive territories of which the 
Indians were in no particular want. 

2d. That they had not the right to deprive the Indians of all the lands 
they inhabited, nor to subdue them to their authority and jurisdiction, 
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otherwise than as hereinafter stated. 
3d. That they acq,uired, by discovery, an exclusive right to extinguish 

the aboriginal right of occupancy to the whole extent of the country dis­
covered. 

4th. That this exclusive right to extinguish the Indian right of occu­
pancy, together with the right (growing out of the former) to the fee sim­
ple of the soil, authorized, from the necessity of the case, the exertion 
of a partial control of, and jurisdiction over, the Indian tribes, in a 
national capacity, so as to prevent them from trading with, or selling 
lands to other civilized nations or their subjects. 

5th. That after a treaty had been made with an Indian tribe, and a 
boundary prescribed for them, the lands within that boundary could not 
rightfully be acquired but by a voluntary cession from them, or as the 
result of a conquest over them produced by a just and necessary war 
provoked by them. 

6th. That jurisdiction over them personally cannot be rightfully 
assumed, unless their peculiar condition shall render it necessary for 
the preservation of order and the suppression of crime, and then to such 
extent only as the necessity of the case may require. 

7th. That such necessity exists at this time for the operation of the 
act of 1833. 89 

Mr. Justice Peck wrote a dissent. His wording is: 

An argument from some unknown hand, which has gone its round in 
the papers, . and from which most of the debates in favor of state rights, 
in this particular, have been based, assumes that, because the Consti­
tution of the United states extends no farther than to give power to Con­
gress to regulate "commerce" with the Indian tribes, this grant of power 
does not include within it the grant of power to exercise jurisdiction over 
those tribes . . . . . 

For it may be true that the clause, "Congress shall have power to 
regulate commerce with foreign nations and among the si!lveral states, 
and with Indian tribes, "will, of itself, not communicate the power to 
pass a law giving to the federal Judiciary jurisdiction. 

However, he continues: 

[T]he power may be communicated under the clause, "This Constitu­
tion, and the laws of the United States which shall be made in pursuance 
thereof, and all treaties made, or which shall be made, under the author­
ity of the United States~ shall be the supreme law of the land •... " I 
am aware it has been denied that the Treaty of Hopewell [entered into on 
March, 1785, by authority of the Articles of Confederation] is in force, 
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for it is assumed that the treaty of Hopewell was abrogated by the war 
which succeeded it; still, if in subsequent treaties it was recognized, 
or any part of it, for so much it would be revived and kept in force. 

I assume that the treaties with the Cherokees are treaties within the 
~eaning of the federal Constitution .... 

It is enough for me to know that the Cherokees are protected by treaty 
stipulation in the exercise of their usages and customs, and against in­
trusion upon the territory alloted them. It is impossible to tolerate the 
enforcement of an act of assembly, by our mandates and officers, beyond 
those limits, without violating the treaties we have been considering ..• 

My answer is that between conflicting mandates the treaty is the high­
est, and the act, being suhordinate, must yield; and certainly it becomes 
the stronger when consistent with the fact. 90 

The complexity and ambiguities presented by the preceding cases, one 
may reasonably argue, indeed eminent scholars have argued, were given 
clarity in United States v. Kagama. 91 This decision, a decision originating in 
California, encompasses some of the most articulate statements explanatory of 
state and national criminal jurisdiction over Inaian and Indian territory. It 
upheld the constitutionality of congressional legislation on offenses between 
Indians committed on an Indian reservation. The court held: "It seems to us 
that this is within the competency of Congress. These Indian tribes are the 
wards of the nation. They are communities dependent on the United States. 
Dependent largely for their daily food. Dependent for their political rights. 
They owe no allegiance to the states, and receive from them no protection. ,,92 
It may be reasonably questioned whether the court intended the prinCiple laid 
down in this decision to be applicable to all the states, especially the original. 
Therefore, because the case arose not in one of the original states, a compul­
sion exists to say a few more words.in this relationship. The Kagama decision 
will receive a more extended analysis in a later portion of the study. 

Even if the previqusly discussed Worcester decision is interpreted as 
being prohibitive of state criminal jurisdiction over Indians and Indian terri­
tory within the original states, objectivity requires one to take cognizance of 
the fact that the decision was not carried into effect. Georgia both theoreti­
cally and actually defied the Supreme Court. This defiance was partially re­
solved by a change of circumstances. The change of cricumstances was an 
outgrowth of the New Echota Treaty which was. concluded by the national gov­
~rnment with the Cherokee Nation in Georgia on the 29th day of December, 
1835. 93 This treaty provided the Cherokee Nation with indemnity for all of 
their lands east of the Mississippi, for remo'lring west of the MiSSissippi to 
territory now within Oklahoma, and for past wrongs inflicted upon their people. 
But, contrary to the spirit of the treaty, a considerable nunber of the Chero­
kee people did not follow the tribe to its newly designated home. A remnant of 
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the Ch.erokee Nation re~ained behind in North Carolina and continued to occupy 
a portlOn of the old huntmg grounds of the tribe. Here a new tribal government 
was established on a reservation granted to them as a state corporation by the 
state. Because of these peculiar phenomena, one is almost of necessity forced 
to ask: Did these Indians, along with Indians of similar circumstances, 94 be­
com~ subjec~ to state jurisdiction ?95 Before JUstice McLean's answer is given 
to thIS questlOn, the reader should again be reminded that the Worcester deci­
sion, along with being ambiguous, was oRenly and succeSSfully flouted. Thus 
two closely related, but different, questions are associated with criminal jur­
isdiction over Indians and Indian territory within the original states. They are: 
First, have the original states ever been denied, at least successfully, either 
theoretical or actual criminal jurisdiction over Indians and Indian territory; 
and secondly, what effect :do changed circumstances (with or without tribal and/ 
or national approval) play? Associate Justice McLean and most likely the 
majority of the Worcester court, would have disposed of the second question 
thus: He reasons, via a concurring opinion to this decision, that when the In­
dians become incapable of seli-government, either by moral degradation or 
a reduction of their numbers, it would "undoubtedly" be in the power of a state 
government to extend to them the aegis of its laws. Under such circumstances 
the agency of the general government, "of necessity, " must cease. ContinUing, 
he concludes: "The point at which this exercise of power by a state would be 
proper, need not now be conSidered; if, indeed, it be a judicial question ... :rhe exercise of the power of self-government by the Indians, within a state, 
IS undoubtedly contemplated to be temporary . It is a question, not of 
abstract right, but of public policy . ,,96 

The Supreme Court, as far as can be ascertained, has never given a 
definitive answer to either of the above questions. In fact, the court has both 
refused to review and evaded decisions sustaining state jurisdiction. In order 
to acquaint the reader with the court's refusal and evasiveness techniques, 
?ases from the state of New York will be analyzed. The'se cases represent the 
most exhaustive judicial analysis of the legislative and jurisdictional role of 
the original states over Indians and Indian terrItory. In short, these cases 
represent the law in its present state of judicial development. 

Just ten years after the Kagama decision of 1886, a civil controversjJ7 
developed in NeW York state. This controversy, Sene{:a Nation of Indians v. 
Christy, 98 presented the United States Supreme Court with an. opportunity, if 
not an obligation, to clarify the jurisdictional question. The court evaded the 
issue, however. This controversy centered on an action of ejectment brought 
by the Seneca Nation- (under a New York statute) against Harrison B. Christy 
in New York courts to recover possession of a certain tract of land taken from 
the Cattaraugus Indian B.eservation. The Seneca Nation's plea was rejected 
(both by a New York trial court and the New York Court of Appeals) on the basis 

-69-

I').· >1 

I 

I 
I 
! 

Ii' 
I::;' 

I 



of a 20 year Umitation provision in a New York statute of limitations. The 
Seneca Nation thereupon petitioned, via a writ of error, the Supreme Court 
of the United states for a hearing. In their petition they charged that their 
land had been taken contrary to the federal Constitution and the Indian inter­
course Act of 1802. In answer to the Senec,a Nation, and in support of the New 
York courts, the Supreme Court answered: "The Seneca Nation availed itself 
of the act in bringing this action, which was subject to the provision, as held 
by the court of appeals, that it could only be brought and maintained 'in the 
same manner and within the same time as if brought by citizens of the state 
in relation to their private individual property and rights. I Under the circum­
stances, the fact that the plaintiff was an Indian tribe cannot make Federal 
questions of the correct construction of the act and the bar of the statute of 
limitations. ,199 In this decision there is a strong intimation that because the 
Indians voluntarily submitted to the state courts, the Supreme Court should not, 
indeed it did not, overrule the state court's decision. In short, the court seems 
to be penalizing the Seneca Nation for exhausting state juridical procedures. 
This does not answer the jurisdictional question, however, Had the Indian Na­
tion not "availed" itself of the state courts would the court have decided the 
case differently? 

Two federal district court cases (one civil and one criminal), decided 
after the Christy decision, which met the jurisdictional question head-on are 
in conflict. The first case to be presented is United States ex reI. Lynn v. 
Hamilton et a1. 100 This case was never appealed beyond the district court 
level. The second case is United States ex reI. Pierce v. Waldow. 101 This 
case was appealed to the United States Supreme Court, and was there lmown as 
United States ex reI. Kennedy v. Tyler. 102 Both of the district court deciSions 
will be presented in order that the jurisdictional issues may be more fully de­
lineated. 

In United States ex reI. Lynn v. Hamilton et a1. 103 Wilford Kennedy 
and Nelson Hare, tribal Indians of the Seneca Nation and living on the Catta­
raugus Reservation, were charged, arrested, and imprisoned for violation of 
a Conservation Law of the State of New York. They were fishing with a net in 
the Cattaraugus Creek, within the boundaries of the Cattaraugus Reservation, 
without a license. Following imprisonment, they petitioned a district court, 
via a United States attorney, for a writ of habeas corpus. In response to the 
petition, the district court answered: "the New York state Conservation L:aw 
does not apply to trijal Indians living on reservations within the territorial 
limits of the state." 0 The court's rationale (rationale premised on treaty 
and "wardship" powers) for refusing New York jurisdiction is partially 'cap­
tured in a headnote to the case. The headnote reads: "Though states have fre­
quently denied the exclusive power of the federal government over Indians 
living under tribal conditions in reservations within the borders of the state, 
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the feder~l government ~as ~d exercises such power; the feder al government 
alone haVIng made treaties wlth the Indian tribes before they became weak­
ened. ,,105 In addition, and in response to a principle developed in Cusick v 
D 1 106 . t t 1\T • • ~, . an lmpor an J.'jew York state case declded three years earlier, the 
court states: 

It might be claimed that a state may exert its authority over tribal 
Indians, except as to those major crimes specifically mentioned in sec­
tion 328 of the United States Criminal Code, on the theory th~t, there 
being no express inhibition against the state, Congress by inaction has 
tacitly au~horized it so to act. This is a doctrine well recognized and 
often applIed to cases which involve questions of interstate commerce, 
and even to other matters. It is predicated upon the theory that where 
the states have original jurisdiction over a subject, but by adopting the 
f~deral Constitution, granted to the federal gove~nment power to deal 
With that subject, the jurisdiction of Congress is not exclusive until Con­
gress has, by appropriate legislation, exercised its power. 

This doctrine was applied in the case of Manchester v. Massachusetts, 
~39 U. S. 240 ..• where the Supreme Court upheld the right of the state, 
111 the absence of federal legislation upon the subject, to control the men­
haden fisheries in Buzzards Bay, a place concededly within the admir­
alty and maritime jurisdiction of the United States. It has never been 
applied to matters which, from necessity, rest exclusively with the fed­
er~l government--for example, the power to COhl money, establish post 
offICes, declare war, etc. The application of this principle to the gov­
ernment of Indian tribes has never found support in the deciSions of the 

.courts, but the doctrine was alluded to in the opinion of Judge Werner 
in the Daly case, supra. No support for such a contention can be found 
in the opinion of Mr. Justice Miller in the'Kagama Case. If the Indian 
tribes are wards of the federal government and owe no allegiance to any 
state, and if the power over the Indian tribes rests with the federal gov­
~';,:~'::ent because it exists nowhere else, and if from necessity there can 
be no ~\rded authority. then the jurisdiction of Congress must be exclu­
sive.! 

The district court case which hews to a contrary point of view is 
United States ex reI. Pierce v. Waldow. 108 This case also arose in the State 
of New ~ork. In this case one Mr. Patterson, a Senec:'.. Indian residing on the 
Cattaraugus Indian Reservation, died possessed of houses and lands within the 
reservation. His widow, a white woman, and several of his children survived 
him. The deceased "left a last will and testament, naming Alice Patterson . 
executrix, which was admitted to Erobate by the surrogate of Erie county, and 
~etters of tes.tamentary granted. It 09 Thereupon Pierce, an Indian, began suit 
111 the Peacemakers I Court, a court of the Cattaraug"11S Indian Reservation, 
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alleging that "Patterson's widow and children were not members of the Seneca 
Nation, and were not entitled to inherit the real estate of the deceased under 
certain tribal customs. ,,110 The executrix in response to Pierce's actions 
appeared in the Peacemakers' Court and objected to its jurisdiction. The 
Peacemakers' Court ignored the objection and decreed that the disputed lands 
be surrendered to Ely S. Pierce and Sylvester J. Pierce. The executrix there­
upon petitl[oned the Supreme Court of the State of New York for relief. This 
court responded by granting a tem(Jorary writ of prohibition, requesting that 
the Peacemakers' Court show cause why the writ should not be absolute. The 
Peacemakers! Court ignored the request, and disobeyed the writ. Thereafter 
the Reservation Marshall and Pierce, for carrying out the Peacemakers' 
decree, were held in contempt and committed to jail. They thereupon peti­
tioned a federal district court for a writ of habeas corpus alleging that the state 
cannot exercise any sovereignty over the lives and property of their people. 
More specifically, they alleged that they were Seneca Indians "and their deten­
tion was in violation of their rights under treaties with the Seneca Nation; that 
both the Indians and their lands in question were outside the sovereignty of the 
state and, consequently, of the jurisdiction of its courts; and that by their 
arrest and detention they were denied the due process of law guaranteed by the 
Fifth Amendment of the Constitution of the United States. ,,111 The district 
court, although ruling against plaintiffs, answered: "I feel confident that the 
mere issuance of the writ will not be regarded as an inappropriate interference 
with the authority of the state court, especially as Indians primarily are wards 
of the nation, and when restrained vf their liberties by state process, a dis­
cretionary right exists, growing out of the relationship, to inquire into the 
cause thereof and to discharge them if the evidence so warrants .•.• ,,112 
Continuing, the court writes the following concerning the evidence: "In behalf 
of the relators it is pleaded that they have no money to bear the costs and ex­
penses of proceedings for their protection in the state courts; that they are 
wholly unable to give bonds required on appeal; and furthermore, that by treaty 
relations (Ft. Stanwix) in force between the Seneca Nation and the government 
they are assured of the protection of the federal courts. ,,113 . 

Following these opening remarks, the court fhen stated its reasons for 
ruling against plaintiffs: "Until Congress points out a. different course, I con­
ceive it to be my duty to follow the repeated decisions of the state tribunals, 
including the highest court of the state, on questions involving the civil affairs 
of the Seneca Indians on the cattaraugus reservation, which by long acquies­
cence on their part have become rules 0 41 property within their state. ,,114 

Here we find the court both following the Cusick intimation and ruling 
(via explicit language) that the cattaraugus Indians are "wards,r of the national 
government--wards irrespective of a decision as to the seised in fee status of' 
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Indian lands within the state. The court allowed state regulation because C -
gres~ had not IIpointEld out a different course, " and because of a historical on 
acqUlescence on the part of the Indians and of Congress. The distr' t t' d .. 10 cour s 
eCI~lOn was appe~led, and the case reached the United States SUpreme Court 

in 1925. In the Dl11ted States Supreme Court the name of Frank M. Tyl 
substituted for W~lliam ~. W~ldow. The substitution was apparently m:~:v::_ 
cause Tyler, durmg the mterlm, had ,succeeded Waldow as Sheriff of Erie 
County. Thus the case is known in the United States Supreme Court Reports 
a~ U~ited Stl tes e.x reI. Kennedy v. Tyler. 115 Here also the court, like the 
dlstrlO,t court, ~alsed but did not decide whether the State of New York had 
authorIty to legIslate regarding Us tribal Indians. The decision does, however, 
:r:u~e that the New York courts can exercise, at least initially, and until the 
lItigant. has exhausted his pocketbook, jurisdiction over the cattaraugus Indians 
and theIr lands. The relevant portion of the court's decision reads: 

We are asked to enter upon a review of these matters and of the his­
torical r.elations of the Indians to the Nation and to the State of New York 
from a hme long anterior to the adoption of the federal Constitution. 
The conclusion we have reaehed makes this unnecessary. It is enouO'h 
~r the present purposes to say that the State of New York, as early ~s 
1849, at the request of the Indians, assumed governmental control of 
t?em and their property, passed laws creating and defining the jurisdic­
tion of the peacemakers' courts, administered these laws through its 
courts, ~d that Congress has never undertaken to interfere with this 
situation or to assume control. Whether the state judicial power extends 
to controversies in respect of the succession of Indian lands within th 
boundaries of t.he state,. whether the peacemakers' court in the exerci~e 
of its jurisdiction is subject to the authority of the state supreme court 
whether th~ subje?t ~atter of these controversies and proceedings was' 
one exclus.lvely wIthm the control of the national government and beyond 
the authcrlty of the state, are all questions which, under the circum­
stances recited, it is peculiarly appropriate should in the first instancJ 
be left to be dealt with by the courts of the state. In so fa:r-:i.s they in­
volve treaty or constitutional rights, these courts are as competent as 
the federal courts to decide them. In the regular and ordinary course 
of procedure, the power of the highest state court in respect of such 
q~estions should first be exhausted. When that has been done the author­
ity of this court may be invoked to protect a party against any' adverse 
decision involving a denial of a federal right properly asserted byhim 

It is hardly necessary to say that this case presents no such excep­
tional and imperative circumstances. The state courts proceeded under 
laws p'assed in response to the request of the Indian Nation of which con­
temners are members, --laws which apparently for the greater part of a 
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century had not been seriously challenged as impeding the authority of 
the feder al government. Under these conditions, contemners, deliber­
ately having taken the risk of setting at defiance the judgmen.t of the state 
court, must look for redress, if they are entitled to any, to the appro­
priate and authorized appellate remedies. They are not entitled to relief 
in a federal court by the writ of habeas corpus. 116 

It is important to note, even though this was a civil contempt case, that this 
decision was uttered some thirty-nine years after the Kagama decision. The 
court implies that Indians and Indian territory are subject to national legislation 
and jurisdiction, and that acquiescence, or silence, on the part of Congress is 
sufficient to allow the Indians to submit to state legislation and jurisdiction. 
Even if the court's implication, a tenuous implication in relation to the original 
states, could unquestionably be accepted, one must ask: What are the jurisdic­
tional rights of the individual Indian? Does tribal acquiescence a priori result 
in acquiescenc0 by the Individual Indian? Is acquiescence on the part of the 
tribe necessary? In short, could not the state exercise legislative, executive, 
and judicial jurisdiction ovel:' Indians and Indian territory within the state until 
Congress expresses a contrary desire, irrespective of tribal and individual 
desire? 

The most recent decision, and the decision which expresses the Supreme 
Court's latest thoughts in relation to legislative, executive, and judicial author­
ity over Indians and Indian territory within the original states, is New York 
ex ret. Ray v. Martin. 117 In this case the petitioner, a white man, was sen­
tenced in 1939 to life imprisonment by a New York State court for the murder 
of another white man in tt,-, City of Salamanca. Salamanca is within the Alle­
ghany Indian Reservation. He thereupon petitioned a Ne:v York Stat.e county 
court for a writ of habeas corpus. 11S He alleged that smce the Indian reser­
vation was under the exclusive jurisdiction of the United States, the State 
courts lacked jurisdiction to try and convict him. The County Court of Wyom~ 
tng County heard the case and ordered the writ dismissed. He henceforth peti­
tioned both the Appellate Division of the Supreme Court and the Court of 
Appeals for an Identical writ. These two courts affirmed the county court's 
dismissal. Petitioner thereupon petitioned the United States Supreme Court 
and was granted certiorari. Mr. Justice Black delivered the opinion of the 
court. He wrote:. 

In United States, v. McBratney, 104 U. S. 621, this Court held that 
the State courts of Colorado, not the J!'Tederal courts, had jurisdiction 
to prosecute a murder of one non-Indian by another committed on an 
Indian reservation located within that State. The holding in that case 
was that the Act of Congress admitting Colorado into the Un,ion over­
ruled all prior inconsistent statutes and treaties and placed it ''upon an 
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equal footing with the original States ... II; that this meant that Colorado 
had IIcriminal jurisdiction over its own citizens and other white persons 
throughout the whole of the territory within its limits, iucluding the ute 
reservation"; and that consequently, the United States no longer had 
liS ole and exclusive lf jurisdiction of the Reservation, except to the extent 
necessary to carry out such treaty provisions which remained in force. 
That case has since been followed by this Court119 and its holding had 
not been modified by any act of Congress. The q';9stion this case pre­
sents is whether New York, which is one of the original States, has jur­
isdiction to punish a murder of one non-Indian upon the Allegany Reser­
vation of the Seneca Indians located within the State of New York .. , . 

We think that the rule armounced in the lv.!cBratney case controlling 
and that the New York Court therefore properly exercised its jurisdiction. 
For that case and others which followed it all held that in the absence of 
a limiting treaty obligation or Congressional ~nactment each state had a 
right to 'exercise jurisdiction over Indian reservations within its boun­
daries. Petitioner claims that the McBratney case differs from this pro-· 
ceeding in several respects. First, he contends that Colorado could 
exercise greater powers over its Indian reservations than New York can 
by virtue of the enabling act which admitted Colorado into the Union, a 
similar enactment being lacking here since New York is one of the ori­
ginal states. 120 As we have seen, the Colorado en~~b1ing act ~~ itl 
the McBrutney case to put Colorado "upon an equal footing with the ori­
ginal States, " and to repeal earlier legislation and treaties inconsistent 
with the enabling act. The fact that Colorado was put on an equal footing 
with the original states obviously did not give it any greater power than 
New York .... 

This brings us to petitioner's further contention that certain Federal 
statutes speCifically grant the United states exclusive jurisdiction over 
the Seneca Reservation. He points out that the:! laws of the United States 
make murder a ~rime "if committed in ~~~ within the sole and ex­
clUEive jurisdiction of the United States ... II; 18 U. B. C. 452; that 2145 
of the Revised Statutes, 25 U. S. C. 217, makes this murder statl.lte appli­
cable to "Indian countryll; and contends that th(~ Seneca Reservation is 
Indian country, and that consequently New York has no jurisrHotion to 
punish a murder committed on that Reservation. The cas';~,. following 
the McBratney case adequately answer petiticner's contonti0l1E: COllCClrn­
ing 2145, even if we assume, what we need not decide, that the Semlca 
Reservation is Indian Itlountry within the meaning of the statute. While 
2145 of the Revised Statutes has been held applicable in territories to 
crimes between whites and whites which do noi (lffect Il1dhUls. 121 !h§ 
McBratney line of decisions stands for the propoBition that States, by 
virtue of their statehood, have jurisdiction over suc1.t .. priiiies nqj.Ylllh­
standing 2145. 122 See also New York v. Dibble. How. 366. 
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Petitioner further contends that the McBratney rule is not applicable 
here because exercise of state :iurisdiction over non-Indians at Sala­
manca would violate the Treaty of 1794, 7 Stat. 44. We can find no 
language in that Treaty that lends itself to such interpretation. The 
T~eaty was one of peace and friendship between the unite.d ~tates and . 
the Indians. It provided against private revenge or retalIatlOn on account 
of injuries done by individuals on either side. Such injuries were to be 
reported by each nation to the other with a view of having the nation to 
which thf;; individual offender belonged take tlsuch prudent me~sures ... 
as shall be n:-·cessary to preserve . . . peace and friendship unbroken. " 
This procedure was to be followed until Congress made "ot.her equita~le 
provision for the purpose." This latter lan.guage, upon wh~ch th~ ~eh­
tioner mosi strongly relies as imposing a duty upon the Umted States to 
exercise jurisdiction over the whole Reservation to the exclusion of the 
State even as to offenses committed by whites against whites, cannot . 
prop~rlY he interpreted as the petitioner as~s. ':he en~ire em?ha~iS in 
treaties and Congressional enactments dealIng WIth IndIan affaIrs has 
always been focused upon the treatment of the Indians themselves and 
'their properly. Ge.nerally no emphasis has been placed on wheth~r state 
or United States courts should try white offenders for conduct WhICh hap­
pened to takl3 place upon an Indian reservation, but which did not directly 
effect the Indians. Neither the 1784 Treaty nor any other requires a, 
holding that "'OffeIises by non-Indians against non-Indians disturbing the 123 
peace and o~der of Salamauca are beyond New York's power to punish. 
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The precedtng excerpt~ if one assumes that the national gOY.~:'-I~l&'t1~...:e!fa~WI"'~ -........ "i"'~e>o 
sive jurisdiction over indians and Indian territory, strongly ImplIes that It . . 
takes a positive statement by Congress, at least in states other ~han the orl~ 
ginal, to divest the national government of its authority over IndIans and In~lan 
territory. In tMs sense, the excerpt leaves ambiguous the extent of the 01'1-

inal states' jUi lsdiction over Indians and Indian territory within their borders. 
~: indication as to the extent of the original states' jurisdiction over Indians 
and Indian territory can be grasped from the Court's condonment of the state­
ment that Colorado's "enabling act was held in the ,¥cBratney case to put Colo­
rado "upon an equal footit.\.g with the original states. "' If one could accept the 
court's language literaUy, it would be possible to analyze Colo~ado cases t? 
determine the extent of an orig"dal state's juris,diction over IndIans and IndIan 
territory. The decision does destroy, however, the. idea th~t the n~ti?nal gov­
;;1rnment haa sole and exclusive jurisdiction over Ir.dutll. terrItory Wlthin the 
states. statehood per se gives the states jurisdiction to prosecute crimes com­
mitted within Indian territory by non-Indians against the person or property of 
other nc.m-Indians, and s~pposedly jurisdiction of crimes committed b~ non­
Indians which have no proprietary or personal victims, provided the offenders 
do not "directly affect Indians, " or that treaties and legislation h~,ve not pro-

vided otherwise. 
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Because the United States Supreme Court ill the Martin case leaves 
crucial questions to impiication, it might be advantageous to quote from the 
New York Court of Appeals in the same case. This language will portray cur­
rent thinking, problems, and potential trends as seen by the highest court in 
ol1e of the original states. The langUage is as follows: 

Before our Federal Constitution was adopted, those Seneca lands were 
within the bounds of the state of New York. The Allegany Reservation 
was, accordingly, not c:reated by the Federal Government out of United 
States Government lands wit:' ,TI the State, and was never at any time ter­
ritory of the United States .... 

By Federal Constitutional provision (art. 1, 8) and perhaps ex neces­
sitate, ... the Indian tribes have always been to some degree dependents 
of the Government of the United States and their members have been 
wards of that Government, receiving its care and protection. . . • The 
power of Congress over the Indians and their tribal affairs and domains 
is paramount and of a most sweeping character . • . . The courts of thiEI 
State, as well as the Federal courts, have consistently recognized that 
this paramount power in Congress is applicable to the affairs of the Six 
Nations within New York State •... Bl1t, while the tribal Indians, being 
wards of the National Government, are not generally amenable to State 
laws nevertheless the lands in any State occupied by Indians is still par't 
of the State unless expressly excluded therefrom .... The exclusive 
control of the Federal Government over Indians extends only so far 'as is 
required by the pupilage of the wards and has to do only with government 

.d!.~d protection of the IndianB themselves .... Congress may exercise 
that jurisdiction by legislating concerning crimes committed by Indians 
or against Indians within a reservation . . . . But that jurisdiction over 
the Indians has nothing at all to do with the transactions of white men 
among themselves not effecting the persons or property of Indians, . on 
or off a reservation. Accordingly, it has been held in many State and 
Federal decisions, and apparently never until now questioned, that to 
oust the criminal courts of a State from jurisdiction over crimes com­
mitted by a non-Indian against a non-Indian, more must be shown than 
the single fact that the crime was committed on an Indian reservation 
...• To allocate jurisdiction over such crimes to the Federal courts, 
there must be shown some treaty or act specifically so commanding. . 
.• The reason is simply this: the original thirteen Stutes and those 
later admitted into the Union on an eG.uai basis with the original thirteens 
have general criminal jurisdiction over all non-Indian persons within the 
State limits, including Indian reservations .... Even as to Indians, the 
National Governmentts exclusive jurisdiction of the crimes over which it 
has by statute assumed jurisdiction, applies only to Indians 1,.j,ving. "in 
their tribal relations. 11124 
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In conclusion one must admit that the Indians in the original states 
have a peculiar history. And because of their peculiar history, the Supreme 
Court has refused to use opportunities to unequivocally clarify the outer am­
bits of legislative and jurisdictional authority of the original states over In­
dians and Indian territory within their boundaries. 

FOOTNOTES 

1 
Laws of the State of New York, 45th sess., ch. 204 (1822)--"Be it 

enacted by the People of the State of New York, ... That the sole and ~­
sive jurisdiction, of trying and punishing all and every person, of whatsoever 
nation C'!' tribe, for crimes and offences committed within any part of this state, 
except only such crimes and offences as are or may be cognizable in courts 
depriving jurisdiction under the constitution and laws of the United States, of 
right belongs to, and is exclUSively vested in the courts of justice of this state, 
organiz.ed under the constitution apd laws thereof." See also Jackson v. Good­
ell, 20 Johns. (N. Y.) 187-193 (1822). And "Report and Remonstrance of the 
Legislature of Georgia, "s. Doc. No. 98, 21st Cong., 1st sess., (March 8, 
1830). 

2 
Laws of the State of New York, 45th sess., ch. 204 (1822). "And 

whereas it has been represented, tha.t Soo-nongize, btherwise called Tommy 
Jemmy, an Indian bf the Senaca tribe, has been indicted for the murder of 
Caugh quaw tough, an Indian woman of the same tribe, which murder is alleged 
to have been committed within the Seneca reservation, in the couniIY of Erie. 
And whereas it is further represented, that the said alleged murder was com­
mitted under the pretence of authoritY derived from the councils of the chiefs, 
sachems, and warriors, of the said tribe; and under the then existing circum­
stances, it is deemed by the legislature expedient to pardon him: Therefore, 

II. Be it further enacted, That the said Soo-non-gize, otherwise 
called Tommy Jemmy, be, and he is hereby fully and absolutely pardoned of 
and from the said felony. " 

See also In re Peters, 2 Johnson's Cases (N. Y.) 344-345 (1801). In 
this case George Peters, a Brotheriown Indian, was convicted of the murder 
of his wife, also a Brothertown Indian. The murder was perpetrated in the 
village of Rome. The brothertown I:p.dians resided in the town of Paris. The 
court in a per curiam decision held: liThe Brothertown Indians are not a dis­
tinct nation or tribe. They come from New England, and settled under the 
jUrisdiction of this State. They have never claimed or exercised any criminal 
jurisdiction among themselves .... They are not, in this respect, like some 
of the Indian tribes within this state, whose situation is peculiar, and who, as 
to offences committed by the individuals within their tribes against each other, 
h~:ve claimed an.d exercis.ed a criminal jurisdiction. But without giving an 
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opinion what would be the case with respect to other Indians, we think that the 
B~othertown Indians are clearly subject to our laws, and to the jurisdiction of 
this court. " 

And State v. Tassels, Dud. (Ga.), 229-238 (1830), it was held that 
Indian~ were not constitutional objects of the treaty and war making powers of 
the Umted states, but were "wards of the state within whose boundaries they 
were domiciled. 

And also Niles"Weekly Register (XXXV, p.151). 

3 . 
Niles' Weekly Register (XXX, p. 24). 

4 
Ibid. ; italics mine. 

5 
2 Stat. 139. See also 1 Stat. 469. 

6 
The prOvisions of this act were never intended to be applied to offen-

ses committed by Indians within Indian territory. 

7 James D. Richardson, A Compilation of the Messages and Papers of 
the Presidents, Vol. 2, 1907, pp. 372-373. 

8 
10 U. S. 86 (1810). For a later but informative case see Clark et al. 

v. Smit1!z. 38 U. S. 195, 201 (1839), where the court writes that "the colonial 
charters, a great portion of the indiVidual grants by the proprietary and royal 
government, and a still greater portion by the states of this Union after the 
Revolution, were made for lands within the Indian hunting grounds. North 
Carolina and Virginia, to a great extent, paid their officers and soldiers of 
the revolutionary war, by such grants; and extinguished the arrears due the 
army by similar means. It was one of the great resources that sustained the 
war, not only by these states but others. The ultimate fee (encumbered with 
the Indian right of occupancy) was in the crown previous to the Revolution, and 
in the states of the Union afterwards, and subject to grant. This right of occu­
pancy was protected by the political power, and respected by the Courts until 
extinguished; when the p.atentee took the unencumbered fee. So this Court, and 
the state Courts, have uniformly, and, often, holden." In support of this state­
ment the court cites Fletcher v. Peck and Meigs et al. v. McClung's Lessee, 
13 U. S. 11 (1815). 

9 ' 
For an account of the origin of the contests over the Indian lands in 

Georgia, see Ulrich Bonnell Phillips, "Georgia and State Rights, " Amer. 
Hist. Assoc., Annual Report, Vol. 2, 1901, p. 39. 

10 Art. I, sec. 10 of the United States Constitution provides that "No 
State shall • . . pass any Bill of Attainder, expost facto law, or Law impairing 
the Obligation of Contracts. " 
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11 Fletcher v. Peck, 10 U. S. 87, 142 (1810). 

12 
Id. at 143-143. 

13 
Fletcherv. Peck, 10 U.S. 87, 146-147 (:t810). 

14The essence of this argument is captured in State v. Tassels, Dud, 
(Ga.) 229, 236 (1830). This decision will receive an extended treatment later. 
See also Joseph H. Beale, The Conflict of Laws, Vol. 2, 1935, 425.1, 426.1. 

15 
(XXXI, pp. 369-370). 

16Niles ' Weekly Register (XXXXVIII, pp. 54-55, 328-329). 

17 
State v. Tassels, Dud. (Ga.), 229 (1830). 

18The United States Constitution reads (Art. VI, cl. 2); "The Consti­
tution, and the Laws of the United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made (itaUcs mine), under 
the Authority of the United States, shall be the supreme Law of the Land. " 

19 
State v. Tassels, Dud. (Ga.) 229, 231 (1830). 

20Ibid• 

21 
Id. at 233. 

22 
State v. Tassels, Dud (Ga!) 229, 234-238 (1830). Italics mine. 

23"To the state of Georgia, greeting: You are hereby cited and ad­
monished to be and appear at a supreme court of the United States, to be hol­
den, at Washington, on the second Monday in January next, pursuant to a writ 
of error, filed in the clerk's office of the superior court of the state of Georgia 
for Hall county J in the county of Hall, wherein George Tastle, alias George 
Tasseles, alias George Tassel, alias George ·Tassle, alias George Tasslle, is 
plaintiff in error, and the state of Georgia is defendant in error, to show camie, 
if any there be, why judgment rendered against the said George, as in the said 
writ of error mentioned, should not be corr(~cted, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the honorable JOHN MARSHALL, chief justice of the said 
supreme court of the United States, this 12,th day of December~ in the year of 
our Lord, 1830. (Signed}J. Marshall, ch. just. of the U. S. "--Niles Weekly 
Register (XXXIX, p. 338). 
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24Niles ' Weekly Register (XXXIX, p. 338). For a general, informa­
tive, and concise statement of Georgia's position concerning the exercise of 
jurisdiction (civil and criminal) over Indians and Indian territory within her 
boundaries, see "Report and Remonstrance of the Legislature of Georgia, " 
S. Doc. No. 98, 21st Cong., 1st sess. (March 8, 1830). 

25Ibid . 

26Ibid. 

27Ibid . 

28Niles I Weekly Register (XXXIX, p. 338). 

29Ibid. 

30 
Id. at 353. 

31Memoirs of John Quincy Adams, Vol. 8, 1876, pp. 262-263. 

32Niles ' Weekly Register (XXXIX, p. 353). 

33 
30 U. S. 1 (1831). 

34 
In 1827 the Cherokees adopted a written constitution and proclai:rr..ed 

themselves an independent state. See Niles I Weekly Register (XXVm, pp. 328, 
329, and XXXIII, p. 73). 

35united States Constitution, Art. III, sec. 2. 

36Ibid . 

37 For verbatim and personal accounts of "why", and upon what ''bas­
es, " Counsel pleaded the Cherokee cause see Nile's' Weekly Register (XXXIX, 
pp. 69-70, 81-86). 

38 
Associate Justic(~ Johnson in presenting his views favoring the dis-

missal of the suit stated that the case was Itone of a political character alto­
gether, and wholly unfit fol.' the cognizance of a judicial tribunal." (30 U. s. 
28) Taking a somewhat different approach, Justice Baldwin concurred in the 
dismissal on the ground that the Indians could not appear as plaintiffs before 
the Suprem~ .Court. Havi.ng first presented an extensive survey of the negotia­
tions with the Indians, he concluded that from colonial times the colonies and 
statp,s had exercised the rights of sovereignty over the territory occupied by 
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the Indians. Therefore, the Supreme Court was not to be regarded as having 
authority clr jurisdiction to reverse a principle on which all governments had 
acted for fifty-five years. (Id. at 31-47). 

39 Associate Justice Thompson wrote a dissenting opinion to which 
Associate Justice story concurred. Justice Thompson argued that the United 
Sta~es Supreme Court had original jurisdiction and should have heard and deter­
mined the case. He wrote in support of his argument: "And if, as here deci­
ded, a separate and distinct jurisdiction or government is the test by which to 
decide whether a nation be foreign or not, I am unable to perceive any sound 
and substantial reason why the Cherokee Nation should not be so considered. 
It is governed by its own laws, usages and customs; it has no connection with 
any other government or jurisdiction, except by way of treaties entered into 
with like form and ceremony as with other foreign nations. And this seems to 
be the view taken of them by Mr. Justice Johnson in the case of Fletcher v. 
Peck, 6 Granch, 146; 2 Peter's Condo Rep. 308. In speaking of the state and 
condition of the different Indian nations, he observes, 'that some have totally 
extinguished their national fire, and submitted themselves to the laws of the 
States; others have by treaty acknowledged that they hold their national exis­
tence at the will of the State within which they reside; others retain a limited 
sovereignty, and the absolute proprietorship of their soil. The latter is the 
case of the tribes to the west of Georgia, among which are the Cherokees. We 
legislate upon the conduct of strangers or citizens within their limits, but in­
numerable treaties formed with them acknowledge them to be an independent 
people; and the uniform practice of acknowletlging their right of soil by pur­
chasing from them, and restraining all persons from encroaching upon their 
territory, makes it unnecessary to insist upon their rights of soil' .... 

If we look to the whole course of treatment by this country of the 
Indians from the year 1775 to the present day, we dealing with them in their 
aggregate capacity as natior~s or tribes, and regarding the mode or manner in 
which all negotiations have been carried on and concluded with them, the con­
clusion appears to me irresistible that they have been regarded by the execu­
tive and legislative branches of the government not only as sovereign and inde­
pendent, but as foreign l'<dtionl:1 or tribes, not within the jurisdiction nor under 
the government of the States ':.rithin which they were located. This\ remark is 
to be understood, of course, as referring only as such as live togElther as a 
distinct community, under their own laws, usages and customs; and not to the 
mere remnant of tribes which are to be found in many parts of our .country, 
who have become mixed with the general population of the country; their na­
tional character extinguished, and their usages and customs in a great measure 
.ubandoned; self-government surrendered; and who have voluntarily, or by the 
corce of circumstances which surrounded them, gradually become subject to 
the laws of the States within which they are situated. Such, however, is not 
the case with the Cherokee Nation. It retains its usages and customs and se1f-

-82-

~ ~. I ' 
I 
I 

l 
I 

governm~nt, greatly improved by the civilization which it has been the policy 
of the Umted States to encourage and foster among them All negot· t· . d . . la Ions car-
rl.e on WIth the Cherokees and other Indian nations have been by way of treaty 
WIth aU the formality attending the making of treaties with any fore' ' 
The . urn 1 feIgn power. 

)0 ~ s ~ ongress, for the year 1775 down to the adoption of the pre-
sent Constitutwn, abundantly establish this fact. And since that pe . d h t. t· h b rIO suc 

un
negdo lathlOnds av~ et~n carried on by the treaty-making power, and uniformly 

er e enomma Ion of treaties. 
What is a treaty as understood in the law of Nations? It is an agree­

ment or con.tract between two or more nations or sovereigns, entered into by 
agents appo.mted fo~ that purpose, and duly sanctioned by the supreme power of 
the. respective .partIes. And where is the authority, either in the Constitution 
or m. the practlC.e of the government, for marking any distinction between 
treaties made With the Indian nations and any other foreign power? They re­
late to ?eace ~d war; the surrender of prisoners; the cession of territory; and 
the var.lOus s~bJ ects which are usually embraced in such contracts between 
sovereIgn natIOns. "--(30 U. S. 57-60). 

40 Cherokee Nation v. Georgia, 30 U. S. 1, 16-18 (1831). Italics mine. 

41 
Id. at 20. Italics mine. 

42 
Cherokee Nation v. Georgia, 30 U. S. 1, 20 (1831). 

43 
~ames D. Richardson, A Compilation of the Messages and Papers 

of the PreSIdents, Vol. 2, 1907, pp. 457-458. Art. 4, sec. 3, of the Unitea 
St~tes ~onstitution reads: "New States may be admitted by the Congress into 
thIS Umon; but no new State, shall be formed or erected within the Jurisdiction 
of any other State; nor any State be formed by the Junction of two or more 
States, or Parts of States, with.out the Consent -of the Legislatures of the States 
concerned as well as of the congress. If 

44N'1 I est Weekly Register (XXXIX, pp. 67-68. 

45 't Um ed States Constitution, Art. II, sec. 2, cl. 2. 

46 . 16 Stat. 566 (1871). Thi~ statute has more than a casual relation to 
the horizontal distribution of authority concept spoken of earlier and in th's 

t
' h ' ' 1 connec IOn t e statute r3.ised a constitutional issue that was laid to rest in 

United States v. Kagama, .118 U. S. 375 (1886). 

47 
It has been said of the period 1829-71 that it "may be characterized 

as the ~~riod ~f compulsory emigration under the form of consent by voluntary 
treaty. --"IndIans and the Law, If by Austin Abbott, 2 Harv. L. Rev. 167, 171 
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(1888). One feder al court declared that th~ 1871 act c~anged only th~ method 
f governing Indian tribes and not the relatlOn of the trIbes to the national gov­
~rnment. --Ex Parte Morgan!. 20 Fed. Rep. 298 (1883). And Heinrich Krieger" 
tates in his article "Principles of the Indian Law and the Act of June 18, 1934, 

: Geo. Wash. L. Rev. 279, 292··293 (1934-35), that "It is the lack of any super­
ior authority over both parties that, from the beginning, made impossible a 
trite international relation between a civilized nation and inferior, aboriginal 
tribes. The word 'treaty' .•. is not at all accurate when used in the Govern-

ment's relations to the Indians. 

48See Chapter II of this study. 

49Treaty with the Wyandot, Delaware, Chippewa, and ottawa, Janu­
ary 21, 1785. 7 stat. 16, 17. The specific language of the trea~ .reads: "If 
any Indian or Indians shall commit a robbery or murder on any cItizen of the 
United States the tribe to which such offenders may belong, shall be bound to 
deliver them ~p at the nearest post, to be p'mished according to the ordinances 

of the United States. " 

50In Whitney v. Robertson, 124 U. S. 190, 194. (1887), the Court .states: 
"By the Constitution a treaty is placed on the same footmg, and ~ade of lIke 
obligation with an act of legislation. Both are declared by that mstrument to 
b th~ su;reme law of the land, and no superior efficacy is given to either over 
t:e other . . . . [I] f the two are inconsistent, the one last in date wi~l control 
the other •..• " See also ~r v. United States, 341 U.S.41, 45 (1951). 

51Clark v. Allen, 331 U.S. 503 (1947); United States v. Belmont, 
301 U,S. 324 (1936); ~li2!!. v. Univ. of California, 293 U.S. 245 (1934). 

52Felix S. Cohen, Handbook of Federal Indian Law, 1942, p. 420, 
n. 24; IV Lincoln's, Constitutional History of New York, 1906, p. 171; United 
states v. Boylan, 265 Fed. Rep. 165 (1920). 

5331 U. S. 515 (1832). 

54Xd • at 523. 

55Worcester was only one of a party of Presbyterian missionaries, 
headed by ElizurButler and himself, who were arrested, convicted, and sen-

tenced to fot.r-year terms in prison. 

56n is interesting to note that the President has the following powers 
which may have more than a casual relation to Worcester's case. These po 
powers ~re: "He shall have Power, by and with the Advice and Consent of the 
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Senate, to make Treaties, provided two thirds of the Senators present con­
cur." United States Constitution, Art. II, sec. 2, c1. 2. And "he shall 
receive Ambassadors and other public Ministers. II Id. at sec. 3, cl. 1. 

572 Stat. 139. 

58J t· us ICe McLean writes: !fIn the executive, legislative and judicial 
branches of our government, we have admitted, by the most solemn sanctions, 
the existence of the Indians as a separate and distinct people, and as being 
vested with right which constitute them a state, or separate community--not 
a foreign, but a domestic community--not as belonging to the confederacy, but 
as existing within it, and, of necessity, bearing to it a peculiar relation. . • 

Much has been said against the existence of an independent power 
within a sovereign state; and the conclusion has been drawn, that the Indians, 
as a matter of right, cannot enforce their own laws within the territorial limits 
of a state. The refutation of this argument is found in our past history. That 
fragments of tribes, having lost the power of self-government, and who liYed 
within the ordinary jurisdiction of a state, have been taken under the protection 
of the laws, has already been admitted. But there has been no instance, where 
the state laws have been generally extended over a numerous tribe ()f Indians r 
living within the state, and exercising the right of self-government, until re­
cently. Has Georgia ever, before her late laws, attempted to regulate the Indi­
an communities within her limits? It is true, New York extended her criminal 
laws over the remains of the tribes within that state, more for their protection 
than for any other purpose. These tribes were few in number, and were sur­
rounded by a white population. But even the state of New York has never 
asserted the power, it is believed, to regulate their concerns, beyond the 
suppression of crime . . . . 

When Georgia sanctioned the constitution, and conferred on the na­
tional legislature the exclusive right to reg-ulate commerce or intercourse 

. with the Indians, did she resel've the right to regulate intercourse with the 
Indians within her limits? This will not be pretended .... 

The residence of Indians, governed by their own laws, within the 
limits of a state, have never been deemed incompatible with state sovereignty, 
until recently. And yet, this has been the condition of many distinct tribes of 
Indians, since the foundation of the federal government ..... 

But the inquiry may be made, is there no end to the exercise of this 
power over Indians, within the limits of a state, by the general government? 
The answer is, that, in its nature, it must be limited by circumstances. If a 
tribe of Indians shall become so degraded or reduced in numbers, as to lose 
the power of self-government, the protection of the local law, of necessity; 
must be extended over them. The point at which this exercise of power by a 
state would be proper, need llOt now be considered; if, indeed, it be a judiciaJ 
question. Suc'h a question does not seem to ari.se in this case. So long ~s 
treaties and laws remain in full force, and apply to Indian nations, exerciSing 
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the right of self-government, within the limits of a state, the judicial power 
can exercise no discretion in refusing to give effect to those laws, when ques­
tions arise under them, unless they shall be deemed unconstitutional. The 
exercise of the power of self-government by the Indians, within a state, is un­
doubtedly contemplated to be temporary. . . . It is a question, not of abstract 
right. but of public policy. "--(31 U. S. 515, 583-593) 

59 Justice Baldwin stated that in his opinion the record was not pro­
perly returned upon the writ of error; and ought to have been returned to the 
state court, and not by the clerk of that court. As to the merits of the case, 
he said, his opinion remained the same as was expressed by him in the case 
of the Cherokee Nation v. Georgia:,. 1f.~-(31 U. S. 515, 596). 

*But see Marshall's opinions in Johnson v. McIntosh, 8 Wheaton 543 
(1823), and Fletcher v. Peck, 10 U. S. 87, 142-143 (1810). 

* But see Mar~hall' s opinion in Cherokee Nation v. Georgia, 30 U. S. 
1. 16-18 (1831). The court decided in this case that Indian tribes were neither 
domestic nor foreign states; therefore, following the common connotation 
attached to treaties, one could with "little" or "no" distortion argue that 
treaties with Indian tribes are unconstitutional. In short, the concept of our 

. nation executing a treaty with another group within the former's sovereign 
territorial limits may seem a bit incongruous.. Marshall seems to disagree 
with this incongruousness, however. 

60worcester v. Georgia, 31 U.S. 515, 557--562 (1832). Italics mine. 

613 stat. 516 (1819). 

62The problem evolves, however, when one realizes that the rules of 
law developed by the case are not always clear. 

63Marshall wrote in the Cherokee decision: "for example on the laws 
making it criminal to exercise the usual powers of self-gov( rnm,ent in their, 
own country by the Cherokee Nation, this court cannot, at least m the form m 
which those matters are presented. "--Cherokee Nation v. Georgia, 30 U. S. 

1, 20 (1831). 

64Worcester v. Georgia, 31 U.S.515, 561 (1832). 

65United states Constitution, Art. I, sec. 8, c1. 3. Italics mine. 

66Worcester v. Georgia, 31 U.S. 515, 543 (1832). Italics mine. 
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67lbid• 

68 
Id. at 558. 

69For a detailed iUlalysis of ownership of Indian lands in the several 
states see A. James Casner's bC?ok American Law of Property, Vol. 3, 1952 
ed., sec. 12. 16-:12.23. Italics mine. . . 

70The author is assuming that treaty negotiation cO.Hnotates relation­
ships between two, or more, sovereign and independent nations. 

71The author is fully aware of the fact that the court in the Cherokee 
decision referred to the b.1dian tril;l(i\s as "domestic dependent nations." But, 
if one were to follow this line of reasoning, the treaty power would connotate 
relationships both between "domestic dependent" and completely sovereign 
nations. The author is quick to admit that there needs be no inconsistency in 
this connotation--sovereignty is never absolute. 

72 
For example a good portion of the territory within the western 

states is owned by the national government, but this does not per se extinguish 
state criminal jurisdiction over this area. 

73United States Constitution, Art. IV, sec. ~ . 

74"It is the opinion of this court, that the j'adgment of the superior 
court for the county of Gwinnett, in the state of Georgia, condemning Samual 
A. Worcester to hard labor in the penitentiary of the state of Georgia, for 
four years, was pronounced by that court under color of a law which is void, 
as being repugnant to the constitution, treaties and laws of the United States, 
and ought, therefore, to be reversed and annulled. "--31 U. S. 515, 562 (1832). 

75The comment is probably apocryphal because Worcester had re­
ceived authority to proselyte among the Indians from President Jackson. But, 
see Horace Greeley, The American Conflict, Vol. I, 1886, p. 106. Greeley 
makes this comment concerning the above quotation. "I am indebted for this 
fact to the late Governor George N. Biggs, of Massachusetts, who was in 
Washington as a member of Congress when the decision was rendered." Also, 
Ulrich Bonnell Phillips, Georgia and State Rights, Amer. Hist. Assoc., 
Annual Report, Vol. II, 1901, p. 80. And also John Spencer Bassett's Life 
of Andrew Jackson, Vol. II, 1910, pp.690-691. Bassett writes: "It is not 
sure that the words were actually uttered, but it is certain, from Jackson's 
views and temperament, that they might have been spoken. " 

76N~les' Weekly Register (XXXXTII, p. 206). 
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77lbid. 

78Id . at (XXXXTI, p. 78). 

79Id . at (XXXXIII, p. 419). 

ROlbid . 

81lb 'd 1 ., pp. 382-383. 
, 

82Georgia ignored the Supreme Court both in the Tassels and Wor­
cester decisions. For interesting accounts of the Worceste! episode in the 
struggle for power between the state and national governments see Albert J. 
Beveridge, The Life of John Marshall, in United States History, Vol. I, 1928, 
ch. 19. The legality of the Worcester decision, in most respects, however, 
has come to be accepted as valid law. In Williams v. Lee, 79 S, ct. 269, 270 
(1959), the court writes: "Despite bitter criticism and the defiance of Georgia 
which refused to obey this Court's mandate in Worcester the broad principles 
of that decision came to be accepted as law." For a limitation of the Worces-
1£-1' decision see New Yor~ v. pi'pble, 62 U. S. 366 (1858). In this case the 
state of New York had enacted a statute making it unlawful for any person other 
than an Indian to settle on land belonging to the tribes within that state, and 
providing for the ejectment of intruders. The defendant relied heavily upon 
Marshall's words describing Indian territory as "completely separated" from 
the states, and argued that the state had no power to prosecute this trespass. 
But the Supreme Court upheld this exercise of state jurisdiction in terms of 
the police power. See also NflW York ex reI. Ray v. Martin, 326 U. S. 496 
(1946) • 

83Massachusetts Rist. Soc. Proceedings, 2d ser., XIV, 352. 

84 A theo:ry which would, but not of necessity, support virtually un­
limited criminal authority of the national government over the Indians and their 
territory, especially if one assumes the states are excluded, had been advanced 
only a year earlier in the Cherokee Nation v. Georgia case. In this decision 
Marshall wrote: The Indians' "relation to the United States resembles that of 
award to his guardian. They look to our government for protection; rely upon 
its kindness and its power; appeal to it for releif to their wants; and address 
the president as their great father. They and their country are considered by 
foreig'n nations, as well as by ourselves, as being so completely under the 
sovereignty and dominion of the United States, that any attempt to acquire 
their lands, or to form a political connection with them, would be considered 
by all as an invasion of our territory, and an act of hostility. "--30 U. S. 1, 17-
18 (1831). This was dictum, however, because the only question the case 
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pre,sented was whether the Cherokees could sue the state of Georgia in a fed- . 
eral court. '. ' 

85 
state v. Foreman, 8 Yerg. (Tenn.) 256 (1835) .. This case was 

never appealed from the Tennessee court to the federal courts. 

86 
state v. Foreman, 8 Ye:tg. (Tenn.) 256, 335-336 (1835). 

87Ib 'd 1 ., p. 302. The insert is the work of the author .. 

88 
state v. Foreman, 8 Yerg. (Tenn.) 256, 335-338, (1835). 

89 
State v. Fo'reman, 8 Yerg. (Tenn. )256, 352--353 (1835). 

90Ib 'd 1 ., pp. 356-357, 364-365. 

91 
118 U. S. 375, 383-384 (1886). 

92Ibid., pp. 383-384. The reader should note that national terri­
torial ownership does not seem to be an essential element for detern;iining 
national jurisdiction. 

937 Stat. 478-487. 

94 ' 
See for example the Brothertown Indian case on page 68. 

95The treaty implied that they would be required to subject them­
selves to the laws of the various states. The relevant portion of the treaty 
reads: IISuch hea.ds of Cherokee. families as are desirous to reside within 
the States of No. Carolina, Tennessee, and Alabama subject to the laws of 
the same .... " 7 Stat. 478,483. 

96 
Worcester V. Georgia, 31 U.S. 515, 593 (1832). Italics mine. 

97 A civil case is included because it is difficult to separate civil jur­
isdiction from criminal. This is especially meaningful if one assumes that a 
state's criminal jurisdiction is co-extensive with its territory, and that the 
State of New York is seised in fee of the Indian territory within its border. 

98 
162 U.S, 283 (1896). See also the recent controversy of F.P.C. 

v. Tuscarora Indian Nation, 362 U. S. 99 (1960). In this case the court held 
that "Under 21 of the federal Power Act, certain lands purchased and owned 
in fee simple by the Tuscarora Indian Nation and lying adjacent to a natural 
power site on the Niagara River may be taken for the storage reservoir of a, 
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hydro-electric power project, upon payment of just compensation, by the 
Power Authority of the Rtate of New York under a license issued to it by the 
Federal Power Commission as directed by Congress in the Act of August 21, 

1957, 71 Stat. 401. " 

99Seneca Nation of Indians v. Christy, 162 U. S. 283, 289 (1896). 

Italics mine. 

100 233 Fed. Rep. 685 (1915). 

101 294 Fed. Rep. 111 (19~3). 

102269 U.S. 13 (1925). 

103 233 Fed. Rep. 685 (1915). In terms of a general jurisdictional 
orientation over Indians and Indian territory, this decision is terse and infor­

mative. 

104Ibid. ,. p. 691. 

105Ib 'd 1 ., p. 685. 

106In this case Relator, a Tuscarora Indian, was' incarcerated in Nia­
gara County j ail, pending trial un¢ler an indictment found in this court charging 
him with assault in the first degree. The assault was committed on'~the person 
of another Tuscarora Indian on the Tuscarora reservation. Relator claimed . , 

that his detention was illegal under section 328 of a congressional Act of March 
4, 1909 (35 Stat. 1151), \yhich reads: !fAll Indians committing against the per­
son or property of another Indian or other person any of the following crimes, 
namely--murder, manslaughter, rape, assault with intent to kill, assault with 
a dangerous weapon, arson, burglary, and larceny. . . within the boundaries 
of any state of the United states, and within the limits of any Indian reservation, 
shall be subject to the same laws, tried in the same courts and in the same 
manner, and be subject to the same penalties as are all other persons com­
mitting any of the above crimes within the exclusive jurisdiction of the United 
States." In response to Relatur's allegation, the court said: "Notwithstanding 
the numerous authorities cited on the brief of the learned counsel for the rela­
tor to sustain the general position that such crimes, committed on Indian re­
servations, are exclusively within the jurisdiction of the United States courts, 
I am of the opinion that the state of New York has jurisdiction over criminal 
offenses committed by Indians upon the person of other Indians within the lim­
its of the Tuscarora reservation, so called. The Tuscarora Indians came ori­
ginally from North Carolina, and acquired their lands by purchase from the 
Seneca Nation of Indians and the Holland Land Company. It does not appear 

-90-

! 
} 

I 
! 
( 

i 

, 
1 
j 
: 

o , 
J 
; 

(~~ 
1 

I \ 

f I 

that, as in the case of the Western Indians, the United States government ever 
settled them on such lands or set the same apart for their use. "--138 N Y S 
817. (1912). The reader should note that the court places emphasis on te'rr~- . 
torlal transference an.d ownership. The Kagama decision howe'vAr I' 

'tl t t d h t ' ~ , exp 1-
Cl Y s a eta the na.tional government had jurisdiction because Indian t 'b 
al'e "wards of the nation. 11 rl es 

107 , 
Umted States ex reI. Lynn v. Hamilton et aI., 233 F d 

689 (1915). e .. Rep. 685, 

108 
294 Fed. Rep. 111 (1923). 

109Ib 'd 
1 " p. 112. 

(1923) . 

110 . 
Umted States ex reI. Pierce v. Waldow, 294 Fed. Rep. 111, 112 

111 
United States ex reI. Kennedy v. Tyler, 269 U. S. 13, 15-16 (1925). 

112 , __ 
Umted States ex reI. Pierce v. Waldow, 294 Fed. Rep. 111, 113 

(1923). Italics mind. 

113Ibid. 

114
Ib

'
d 1 " p. 117. Italics mine. 

115 
269 U. S. 13 (1925). 

116U 't d m e States ex reI. Kennedy v. Tyler, 269 U. S. 13, 18-1~ 
(1925). Italics mine. 

117326 U. S. 496 (1946). 

118 
, A previous petition in the Federal courts had been denied because 

rehef had not first been sought in the New York State courts. 54 F. Supp. 
2118; 141 F.2d 300. ' 

119 
The Court here cites Draper v. United States, 164 U. S. 240 (1896)' 

United States v. Ramsey, 271 U. S. 467, 469 (1926); Donnelly v. United States ' 
2~~8 U. S. 243, 271 (1913); and United states v. Kagama, 118 U. S. 375 383 ' 
(1886). ' 

120 . 
The argument is usually reversed. The original states argue that 

tl:ey , have ,greater power than the "new states lt over Indians and Indian territory 
wl:t:hm theIr borders. 
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121The Court here cites In re \VUson, 140 U. S. 575 (1891); and Pic­

kettv. United states, 216 U.S. 456 1 458 (1910). 

122 h arks" "In Donnelly v. United States, §upra, 
The Court ere rem . t' d in 

. ,t ointed out that the provisions con ame 
228 U. S. at p. ~70, thlS Cour ~e first enacted as 25 of the Indian Intercourse 
2145 of the Revlsed Statutes we 9 733 This means the statute was in effect 
Act of June 20, 1834, 4 stat. ~2 .', . Yet significantly, the Court did not 
at the time of the McBratney ,eCl~lO~" , 
even find it necessary to mentlOn It. 

123, 1 x re1. Ray v" Martin, 326 U. S.496, 497-501 (1946). 
New Yor<: e ,- llowed' See Williams v. United states, 

This decision has been consl:3t~ntly fo Lee '358 U. S, 217, 220 (1959). Both 

327 U.S. 711, rr14 (1.9~6t!;t~·\~a.:: ;;ate of Arizona, however. The under­
of these cases were ml la e 1 

1" l'n the Martin case is the wmL'k of the author. mmg __ 

'M t' 294 N Y 61 66 69-70 (1945). 124people ex reI Hay v. ar m, . .' " , 
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CHAPTER V 

JURISDICTION OF CRIMES COMMITTED 

IN UNITED STATES TJ1!RRITORY 

The convention which framed the Constitution of the United States, in 
vi.ew of the territory already possessed and the possibility of acquiring more, 
provided Congress in Art. 4, section 3, with express authority to govern ter­
ritories. The exact words of the Constitution are: "The Congress shall have 
Power to dispose of and make all needful Rules p.nd Regulations respecting the 
Territory or other Property belonging to the United States." Pursuant to this 
grant of authority Congress has established territories from the public domain, 
provided for the government of them (usually by ,an elective legislative and an 
appointive executive and judiciary) until they were ready for statehood, and 
admitted them to the Union upon their presenting satisfactory constitutions for 
a republican form of government. Yet, irrespective of these actual happen- . 
ings, ~. e., when one attempts to delineate criminal jurisdiction over Indians 
and Indian territory, the f6llowmg two questions arise: Do~s the natio:Q.al gov": 
ernment have sole and exclusive criminal jurisdiction over Indians and Indian 
territory found within the public domain? What effect does statehood have on 
criminal jurisdiction over Indians and Indian territory found within newly ad­
mitted states? This portion of the study will be devoted to answering the first 
of these questions. The second question will be given attention in the following 
chapter. 

The first United States Supreme Court case of vital Significance to be 
presented is Ex parte Lane. 1 Here the court held that the c-ourts of the United 
States may be given criminal jurisdiction o'\'er the public domain--la~~d not 
within a state or organized territory; in this case the land was Indian territory. 
It follo,Ws, therefore, via a.'1 irrefutable syllogism (because organized terri­
torial governments .are creatures of the national government), that Congress 
may also give federal courts criminal jurisdiction (in whole or in part; ori­
ginal or appellate) over organized territorial governments. A definition of the 
term "organized territorial government" will be given in the facts of the case. 

The prosecutor in the Ex parte Lane case alleged that Charles Mason 
Lane, defendant, had used force of arms on Frances M. Skeed, a female un­
der the age of sixteen. He was thereupon indicted for carnally and unlawfully 
knowing a female under the age of sixteen years--a crime against the peace 
and dignity of the national government. At the time the indictment was found, 
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Oklahoma, the site of the crime, was not a territory, reasoned the court, 
with an organized system of government in the sense in which Congress had 
defined territories in the act of February 9, 1889.

2 
Upon the above indict­

ment, and under a plea of not guilty, a trial was consummated in the District 
Court of the United States in and for the Distriot of Kansas. At this trial the 
defendant was found to be guilty; and the court ordered the defendant impri­
soned in the Kansas penitentiary for a period of five years. Defendant there­
upon addressed a petition to the original jurisdiction of the United states Su­
preme Court for a writ of habeas corpus. The question presented to the court, 
along with the court's answer and reasoning, is given in the following excerpt 
from the opinion. 

[T]here is really but one question. out of the several grounds of relief 
sought in this case that is a proper subject for this court. By the act 
of Congress approved February 9, 188!}, . . . under which defendant 
is indicted and convicted it is provided; "That every person who shall 
carnally and unlawfully know any female under the age of sixteen years, 
or who shall be accessory to such carnal and unlawful knowledge before 
the fact in the District of Columbia or other place, except the territor-

. , 
ies, over which the United States has exclusivelurisdiction; ... shall 
be ,guilty of a felony. " . ." , 

The offence with which the petitioner is here charged is alleged in 
the indictment to have been committed within that part of the Indian ter­
ritory commonly known as Oklahoma, and it is alleged in the indictment 
that this is a district of country under the exclusive jurisdiction of the 
United States and within the jurisdiction of the District Court of Kansas. 
The counsel for prisoner contend that this is a territory within the ex­
ception of the act of Congress of 1889; that therefore this act does not 
apply to the case; and that, there being no other act of G~ngress pun­
ishing a party for carnal and unlawful knowledge of a female under the 
age of sixteen years, the court was without jurisdiction to try or to sen­
tence the prisoner. But we think the words "except the territories" 
have reference exclusively to that system of organized government long 
existing within the United States, by which certain regions of the country 
have been erected into civil governments. These governments have an 
executive, a legislative and a judicial system. . . . It is this class of 
governments, long known by the name of Territories, that the act of 
Congress excepts from the operation of this statute, while it extends it 
to all other places over which the United States have exclusive jurisdic-

tion •... 
At all events, the court had jurisdiction of the prisoner, and it had 

jurisdiction both of the offence of rape and of carnal knowledge of a 
female under sixteen years of age. 3 
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One finds in the above reasoning, although focused primarily on congres­
sional intent and statutory construction, that the "United States have exclusive 
jurisdictionrl over that portion of the Hlndian territory, " or public domain, 
having no organized form of non - Indian government. It should be dl~awn to 
the attention of the reader, however, that there was no indication in the opin­
ion or facts of the case as to whether the defendant or the victim was an 
Indian. 4 

In an earlier United States Supreme Court case, United states v. 
Dawson, 5 it was decided that the national government has authority to define 
and punish crimes committed in territory occupied by Indians outside the 
boundaries of any state. It should be noted, however, that a literal and iso­
lated reading of this case may, though erroneously as the Roger case (a case 
presently to be delineated) will portray, provide an argument for limiting 
national authority to the definement and punishment of crimes committed by 
whites, or to cases where a white person is a party (defendant or victim). 

The essential facts of the Dawson case are: By congressional enact­
ment, ,act of June 30, ~834, it was provided in section 24 that all that part of 
the Indian country west of the Mississippi River (bounded on the north by cer­
tain lands assigned to the Osage fudians, west by the Mexican possessions, 
south by the Red RiVer, and east by the west boundary lines of the Territory 
of Arkansas and the State of Missouri) should be annexed to the territorial 
government of Arka..'1.sas for the sole purpose of carryi.ng the other provisions 
of the act into effect. The following section, section 25, provided that so 
much of the laws of the United states as provides for the punishment of crimes 
committed in any place within the sole and exclusive jurisdiction of the United 
States shall be in force in the Indian country, prnvided the same shall not ex­
tend to crimes committed by on~ In~ian against the person or property of'an­
other Indian. Later (June, 1844) Congress by enactment transferred the 
above jurisdiction to the Circuit Court of the United States for the District 
of Arkansas. The following month (July, 1844) it was alleged that a murder 
was committed in the Indian country. Thereupon an indictment was found by 
a grand jury (April, 1845) in the Circuit Court of the United states for the Dis­
trict of Arkansas against defendant. Six years later (March, 1851) CongJ;'ess 
by enactment erected nine of the western counties in the territory of Arkan­
sas, along with the Indian country designated in the 1834 act, into a new judi­
cial district. This enactment further provided that the judge of the new dis­
trict should have jurisdiction of all causes of action, civil and criminal, ex­
cept appeals and writs of error which are cognizable before a circuit court of 
the United States. Additional facts and the questions raised by the case are: 
(1) whether the United States had jurisdiction to prosecute and convict James 
L. Dawson, a white man, charged with the felonious killing of Seaborn Hill, 
another white man, on July 8, 1844, in Creek Nation territory--territory 
west of Arkansas, and which composed a part of the Indian territory annexed 
to the Judicial district of Arkansas by the congressional act of June 17, 1844; 
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and (2) "Can the District Court of the United States for the Western District 
of Arkansas take jurisdiction of the case aforesaid, upon the indictmeht 
aforesaid, so found in the year 1845, in said Circuit Court for the District 
of Arkansas ?,,6 

The court answered the above questions with this short and terse 
statement: We do not find !tany objection to the juri.sdiction of these courts 
over cases pending at the time the change took place, civil and criminal, inas­
much as the erection of the new district was not intended to effect it in respect 
to such cases, nor has it, in our judgment, necessarily operated to deprive 
them of it. ,,7 Mr. Justice McLean wrote a dissent to the majority opinion. 
He dissented, however, on grounds other than Congress' right to provide for 
the prosecution and punishment of crimes committed in Indian territory. 

In United States v. ,!togers8 the court held, in relation to territory 
occupied by the Cherokee Indians not within the boundaries of one of the states, 
that Congress may by law define, prosecute, and puniGh criminal offenses 
committed thereupon--no matter whether the offender be a white man or an 
Indian. 

This case reached the United States Supreme Court on a certificate 
of division. from thE) Circuit Court of the United States from the District of 
Arkansas. More specifically, in 1845 a grand jury of the aforesaid cir~uit 
court indicted William S. Rogers for the murder of Jacob Nicholson. He was 
indicted under section 25 of the federal act of 1834. The relevant portion of 
the act reads: "That so much of the laws of the United States as provides for 
the punishment of crimes committed within any plac~ within the sole and ex­
clusive juris'diction of the United States shall be in force in the Indian country; 
prOvided, that the same shall not extend to crimes committed by one Indian 
again.st the person or property of another Indian. ,,9 

other important facts of the case are: Both Rogers and Nicholson 
were alleged in the indictment to be white men and not Indians. The crime 
was perpetrated in Indian territory west of the State of Arkansas--an area 
statutorially defined to be within the aforestated circuit court jurisdiction. 
The defendant~ in a special plea against the indictment, averred that he, 
having been a citizen of the United States long before the offense charged is 
supposed to have been committed, voluntarily moved to the Cherokee country 
and made it his home without any intention of returning to the United States. 
Further, he pleaded that he incorporated himself with the Cherokee tribe as 
one of them, and was so treated, recognized, and adopted by the said tribe; 
and, via proper authority, he exercised all the rights and privileges of a 
Cherokee Indian. By these events he claimed to have become a citizen of 
the Cherokee Nation, and therefore, was within ~he true intent and meaning 
of the exception of the act of 1834. In addition defendant pleaded that the 
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victim, Jacob Nicholson, had in a like ,manner become a Cherokee Indian. 
Therefore, he alsOi was an Indian within the true intent and meaning of the 
legislative exception. Following this line of reasoning, Rogers alleged that 
the court had no jurisdiction to cause him, the defendant, to make further 
answer to the said indictment. The court answered defendant thus: 

[W] e think it too firmly and clearly established to admit of dispute, 
that the Indian tribes residing within the territorial limits of the United 
States are subject to [Congress'] authority, and where the country occu­
pied by them is not within the limits of one of the states, Congress may 
by law punish any offence committed there, no matter whether the offen­
der be a white man or an Indian. Consequently, the fact that Rogers had 
become a member of the tribe of Cherokees is no objection to the juris­
diction of the court, and no defence to the indictment, provided the case 
is embraced by the provisions of the act of Congress cf the 30th of June, 
1834, entitled 'An act to regulate trade and intercourse with the Indian 
tribes, and to preserve the peace of the frontiers' . 

. By the twenty-fifth section of that act, the prisoner, if found guilty, 
is undoubtedly liable to punishment, unless he comes within the excep­
tion cqntained in the proviso, which is that the provisions of that section 
.' shall not extend to crimes committed by one Indian against the person 
or property of- another Indian.' And we think it very clear, that a white 
man who at mature age is adopted in an Indian tribe does not thereby 
become an Indian, and was not intended to be embraced in the exception 
above mentioned ..•. [T]he exception is confined to those who by the 
usages and customs of the Indians are regarded as belonging to their 
race. It does not speak of mer.i.1bers of a tribe, but of the race gener­
ally .... 

Whatever obligation the prisoner may have taken upon himself by be­
coming a Cherokee by adoption, his responsibility to the laws of the 
United States remained unchanged and undiminished. He was still a 
white man, of the white race, and theref~re not within the exception 
in the act of Congress. 10 

There were no dissents to the Rogers decision. Secondly., the RogerE! decision 
is still good law, :p::td has been cited many times to lend credence and validity 
to Congress' sole and exclusive)urisdiction over United States territory (both 
organized and unorganized) and people therein. 11 More specifically, the 
national government has sole and exclusive authority to define, prosecute, and 
punish criminal acts committed in United States territory, and that this author­
ity is capable of extension to ,both Indians and non-Indians. 12 

The race or status of the parties to a crime (citizen, alien, white, Indi­
an, etc.) is unimportant for purposes of determining the scope and extent of 
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the national government's criminal jurisdiction over United States territory. 
The crucial elements for determining criminal jurisdiction are: (1) whether 
"the crime was perpetrated within United States territory (organized, ~norgan­
ized, or Indian territory); (2) whether the latent and ex~lusive. autho~Ity of the 
national government has been extended by statute to defm~ actl~~ WhiCh con­
stitutes crimes when committed within United States terrItory; and (3) what 
provision (or provisions), either explicitly or by necessary implication, h~s 
Congress made for dividing criminal jurisdiction within Unite~ stat~s terrI­
tory between states, territorial governments, the sev6ral IndIan trIbes, and/ 
or the national government. 

Before this chapter is concluded, it should be noted that the rules of law, 
along with the reasoning, developed in the foregoin~ ~as~s are part~a~ and in­
complete. Later chapters of the study will add verIflCatlOn and valIdity to the 
concepts developed in this chapter. 

1135 U.S. 443 (1890). 

225 Stat. 658. 

FOOTNOTES 

3Ex parte Lane, 135 U. S. '443, 446-448 (1890). 

4Earlier state cases which lend credence and validity to the jurisdic­
tional answer in Ex parte Lane are United States v. Bear, 3 Dak. 34 (1882); 
United States v. Knowlton, 3 Dak. 74 (1882); and Pickett v. United States, 1 

Idaho 523 (1874). 

556 U. S. 467 (1853). 

6United States v. Dawson, 56 U. S. 467, 468 (1853). 

7 United St~tes v. Dawson, 56 U. S. 467, 487 (1853). 

845 U.S. 567 (1846). 

9United States v. Rogers, 45 U. S. 567, 570-571 (1846). 

10United States v. Rogers, 45 U. S. 567, 572-573 (1846). The substi­
tution of "Congress" for "their" was made by the current writer. 
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11 
See Cherokee Tobacco v. United States, 78 U. S. 616, 619 (1871). 

The court in this case said: "In the U. S. v. Rogers, 4 How., 572, Chief Jus­
tice Taney r also speaking for the court, held this language: 'It is our duty to 
expound and execute the law as we find it, and we think it too firmly and 
clearly established to admit of dispute that the Indian tribes residing within 
the territorial limits of the United States are subject to their authority, and 
where the country occupied by them is not within the limits of one of the states, 
Congress may, by law punish any offense committed there, no matter whether 
the offender be a white man or an Indian.' Both these propositions are so well 
settled in oUl"jurisprudence that it would be a waste of time to discuss them or 
to refer to further authorities in their support. There is a lont;; and unbroken 
current of legislation and adjudications, in accordance with them, and we are 
aware of nothing in conflict with either. The subject, in its historical aspect, 
was fully examined in Johnson v. McIntosh, 8 Wheat., 574." And see also 
United States v. McBratney, 104 U. S. 621, 623 (1881); Ex parte Crow Dog, 
109 U. S. 556, 560 (1883); Elk v. Wilkins, 112 U. S. 94, 100 (1884); Berman 
v. Parker, 348 U. S. 26 (1954). In this latter case the court ruled that Con­
gress may enact laws relating to the public peace, health, safety, morals, and 
comfort of the territories and the District of Columbia in the same manner and 
to the same extent that the state legislatures may act within their respective 
territorial limits. 

12See United States v. Kagama, 118 U,' S. 375, 379, 380 (1886). In 
this case the court, after observing that the Indians were within the geograph­
ical limits of the United States, said: "The soil and the people within these 
limits are under the political control of the government of the United States, 
or the States of the Union. There exist within the broad domain of sovereignty 
but these two .... " Cont.inuing, this "pow'er of Congress to organize terri­
torial governments, and make laws for their inhabitants, arises not so much 
from the clause in the Constitution in regard to disposing of and making rules 
and regulations concerning the Territory and other property of the United 
States, as from the ownership of the country in which the Territories are, and 
the right of exclusive stivereignty which must exist in the, National Government, 
and can be found nowhere else. " 

13Whether.the provisions of a particular act are applicable to a given 
territory depends upon the character and aim of the act. --Puerto Rico v. 
Shell Co., 302 U. S. 253 (1937). The cases selected for presentation in this 
chapter also por.tray this idea. 
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CHAPTER VI 

JURISDICTION OF CRIMES COMMITTED "BY" OR "AGAINST" 

INDIANS 'WITHIN BOUNDARIES OF STATES ADMITTED 

TO THE UNION AFTER 1789 

The past two chapterB of this study have been preoccupied with the 
criminal jurisdiction of the national and state governments over Indians and 
Indian territory within the original states, and with the nation.al government's 
sole and exclusive authority over United States territory, and persons therein, 
outside state boundaries. Concerning criminal jurisdiction over Indians and 
Indian territory, thelse two areas of focus leave many jurisdictional questions 
unanswered and unexplained. Yet, it should be noted that the preceding cases 
have given body and direction to much of the juristic and legislative structure 
of Indian criminal law which will be developed and analyzed under the topics 
which follow. This is especially true when applied to states admitted to the 
Union aft~r 1789. It is the problems associated with these states which will 
be given primary, though not e}l:clusive, emphasiS in this chapter. The pre­
sent chapter will be devoted to a, consideration of the following concepts and 
their related ramifications: (1) criminal jurisdiction over crimes committed 
within Indian territory within st:a.te boundaries; and (2) criminal jurisdiction 
over crimes (by or against Indiams and Indian property) committed within a 
state, but not within Indian terriltory. 

A. Jurisdiction of Crimes Committed within Indian Territory Within 

State Limits 

The question of criminal jurisdiction over Indians and Indian territory 
upon the admission of new states into the Union has been given considerable 
prominence. Because of the unique problems associated with the admission of 
new states into the Union, it will be a major purpose of this chapter to focus 
attention on the rationale, along with the decisions, of both national and state 
tribunals in relation to jurisdictional controversies and their solutions. 

The first case in this relationship which merits consideration is Cald­
well v. State. 1 In this case it was decided that if a state is admitted to the 
union without any reservation of the jurisdiction of the national government over 
the Indian lands, treaties between the national government and Indians are of no 
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avail to prevent the state from extending its criminal 1 aws over Ind' t ' 
tory to nun' h ' th s. 1an err1"" ,.:. 1S f.t cr1me ere committed by a white man against an Indiru.1, 

,. Other state decisions concerned with the exception of national juris-
dlCtI.on upon the admission of new states into the Union are Fainter v. Ives, 
~arlOn v. Sttlte, Millar v. State, and State v. Doxtater. These cases ar; of 
mterest because they depict principles and rationale in the formulative stages. 

. In the Painter v. Ives
2 

and Marion v. State
3 

cases it was decided that 
the natlOn~1 gove:n~ent abrogated its jurisdiction over g§lneral criminal offen­
ses comm1t~ed wIthm Indian territory within the State of Nebraska when Nebras­
ka was. adm1tted to the Union. In the Painter decision the court, after having 
recogmzed that the sta.te of Nebraska had been admitted into the Union on 
'!equal footing with the original States", writes: I an 

Now it i~ ~n~y within those partioular places mentioned in the six­
i~ellth subdlVls10n of section eight~ article one, of the federal constitu­
tion [liTo provide for organizing, arming, and disciplining the Militia 
and for g?verning such Part of them as may be employed i~ the Servic~ 
of the Umted S~ates, reserving to the States resptlct~vely, the Appointu

• 

ment Of. th: 0~f1cers, and the Authority of training the Militia according 
to. the dlsClphne prescribed by Congress; "] that Congress can provide 
general.police regulation for the government of the people. All other 
pla?es are within the exclusive control of the state gover~m~nt, to whose 
~glslation we look for the punishment of all ordinary crimes and misde­
~ean.ors. Fro~ this it would seem clear that at the ''dateof our a'dmis­
SlOn mt~ the Umon, every portion of te:r-ritory within the prescribed 
~ounda~les of the state, the Indian reservationa included, become sub­
Ject to Its laws, and that for the punishment of all ordinary crimes 
such as that under considera~tion, resort could alone be had to stat~ 
laws, administe~ed by the proper state courts. 4 

Attention will now be given to Millar v. Stat~ 5 
In this decision the 

c.ourt held ,that the Kansas lands (ll~.nds known as the Delaware Indian Reserva­
tion), so far as the metering of justice to persnns not of the Delaware tribe is 
concerned, form a.:n integral part of the state and c~tmty within whose boun-
daries they are included. . 

The extent of state criminal jurisdiction over crimes committed on 
Indian lands (rithin the boundaries of a state was given wide coverage in State 
v. Doxtater. This decision is also important because it provides an abridg­
~ent of state .and federal decisions prior to 1879. Because of its comprehen­
Slveness, a slzable segment of the decision will be quoted. 
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The court ruled in this decision that the criminal jurisdiction of a 
state, when not restri~ted by treaties t or by the act admitting the S§B to , 
statehoe.9.z. and excep':' js the state may be restrained by Congress.' llufhority 
to regulate commerceI' extends to all members of the trib~e with[£} tl1!: terri­
torial boundaries of the state. The court writes: 

It seems that from these provisions of the treaties made, and the 
opinions of the jUd?;llS of the supreme court and attor,ney Beneral of the 
United States

9 
and the general cou'tse of legislation respeoting the Indian 

tribes, it is conclusively to be infer:r'ild tha,t~ in the ab$\t'mce of any 
treaty or stipulation, the United States, as to those t:dbesi1,ot within any 
state, have i1111 jurisdiction ~~o pass laws for their government i.n both 
civil and crl~'ntl1al Inatters. United States_ v. !!9~l:§, 4 How., 567. As 
to those who reside within the limits of any of the sta:tes s they, like an 
other l11habita~ltS or r~s:idents, or persons fl)und wUhin the 'bound~lrie$ 
of such statefl, must b~ f;ubject to the laws thereofr unless hy some 
treaty with the United States they are exempted fro!in its jurlsdi(1ti.on~ at 
by tl:l9 provisions of the constitution of the United S~:ates they are 6ubj~et 
to the jurisdiction of laws of the state. 

Unless the jurisdiction of the Biat€ over the trdrritory occuph3.d by th~ 
Indians within its boundaries is ;:"'ohibited by the act admitting tne stare 
intq the Union, or by some exi.sting treaty with the Indians occupying 
such territory at the time of its admissior, thet'e does not seem to be 
any authority in congress to pass laws for 5\1~ government or control of 
such Indians, or to prohibit the s'cates from passing such laws, except 
the provision of the constitution which authorizes congress to regulate' 
commerce with foreign nations, and among the several states, ~l1d with 
the Indian tribes . . . . [IJt never has been contended that under th~~ r;l'(i­
vision congress had the power to pass laws generally for the pu~:Lshme~lt 
of crimes committed on these reservations, either by the Indian~ Q:/:' by 

other persons . . . . 
That, whilst the Indian reservations a.re w1.thin the limits of the United 

States, although within an organized territory of the United StatP.ls, con­
gress may assume a general jurisdiction over the reservations and the 
IndLms thereon, when not prohibited py treaty stipulation, is affirmed 

. ,in the case of United states v. Bailey, supra. On page 237 the court 
'says: "But the act under consideration asserts a general jurisdiction for 

the punishment of offenses over the Indi~ territory, though it be within 
the limits ,of a state. To the exercise of this jurisdiction within a terri­
tori.al g~Y~rnrt1ent there can be no objection; but the case is wholly dif­
ferent as regards Indian territory within the limits of any state. In such 
case the power of congress is limited to the regulation of comm.ercial 
intercourse with such tribes of Indians that exist as a distinct community, 
governed by their own laws, and resting for their protection on the faith 
of the treaties and the laws of tlie Union. Beyond this the power of the 
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federal government, in any of its departments cannot be extend d' " 
1'1 d th t . . ,J e • ,,,,;n er e erritorial governmeht of Wisconsin, it was not disputed 

but tha~ the co~rts of the United States could punish a crlme committed 
by a trIbal IndIan, .even when,committed upon the Indian territory .•.. 
If the power to pumsh the IndIans for crimes whilst existing in trib 
;Vas vested. in the United States, then that power passed to the statee~hen 
It was .admitted to the Union (unless, as before stated, some treaty with 
the ,uruted States prevented the exercise of such jurisdiction), under the 
t;nt~,amendment to the constitution of the United States, which provides 
tlUtL the. P?wers not delegated to the United States by the constitution, 
nor prohibIted by I7·t to the states, are reserved to the states rlBspectivelv 

or to the people. " J' 

Continuing: 

The courts of the states of New York, North Carolina, Tennessee 
Ar~~ansas, Kansas, Alabama and Georgia, and the circuit court of th~ 
Umted States for the seventh and eighth circuits, hold that the states 
unless p~ohib1ted by treaties made with the United States, or by som~ 
~es.er:atlOn made in the act admitting the state into the Union, have jur­
IsdlCtlOn to extend their criminal laW's over the tribal Indians and thei 
reservations situ.ate within their bou.ndaries. 8 r 

With the foregoing remarks, the court holds that state jurisdiction if not re­
stricted by existing treaties, by the act admitting a territory to st~tehood ~ 
by_ Congr.es~' ~uthor!ty to r.egula~e com~eirce, extends to all persons and' 
places wlthm Its borders, mcludmg IndIans and Indian reservations. 

Some of the more important 10wE~r federal cou.rt decisions, ev~n 
t~ough many of them were cited as precedents in the preceding state cases, 
wllJ. now be tersely and concisely presented. They will be presented in chron­
ological order. 

An early iedel'al circuit court case was United States v. Bailey.9 The 
is~ue underly~g this controversy was Congress' authority to define and punish 
crlmes commItted by white people within an Indian reservation in the State of 
Tenne~see. The cou:-t held that Congress has no authority over general crimes 
commItted by one whIte man against a..'lother within an Indian reservation. 

Just one year later in United states v. Cisna,10 a United States Cir­
cuit court held that a state may punish its own c~~s for offenses committed 
;vit?in Indian t~rritory. In this case defendant, a white citizen of Ohio, was 
mdlCted under a federal statute for stealing a horse from the Wyandott Tl)dian 
Reservation in the State of Ohio. The horse belongf.d to Henry Jocko, a l1.ative 
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and member of the Wyaulott Indian. tribe. To the indictment defendant filed a 
dem1.1rrer alleging ;..bat the federal court had no jurisdiction. In the process 
of sustaining defendant's deroux', the court wrote:-

Has not the state jurisdiction to punish offences committed by its 
own citizens within the Wyandott reserve? Of this, I can entertain no 
doubt. Ever since the state government has beGl: organized, it has 
had power to punish its own citizens for offences commUted within its 
limits; whether within i:Ul Indian territory or not; and if there be no 
constitutional prohibition, the state has power to punish its own citi­
zens for offences committed beyond its own limits. The laws of a 
state cannot operate extra-territorially; but having jurisdiction over 
its own citizens, the legislature if not prohibited by the constitution, 
could make certain acts committed by them beyond its own limits, and 
without the limits of any organized government, an offence. No pro­
cess could be issued to arrest an offender beyond the state boundaries, 
but if he comes voluntarily within the state, he would subject himself 
to its jurisdiction. . . . 

The jurisdiction of the federal government over the Indian territory 
within a ~tate, under the most favorable circumstances for the exer­
cise of the power is limited to the mere purposes <?.t!.rade, and cannot 
12revent a state from puni~hing its own citizens for offences committed 
within such territory. The exercise of this p'ower by a state, would not 
be incompatible with the exercise of power vested in the federal govern­
ment. There are many offences, such as counterfeiting the gold and 
silver coin of the country, the notes of the Bank of the United States, 
etc. which are punishable as well under the laws of the state as those 
of the Union. 11 . 

It is important to note the strong language in the above excerpt to the 
effect that even if the national government has sole and exclusive jurisdiction 
over the Indian territory, the states can prosecute their citizens for crimes 
oommitted therein, provided thE) offender is arrested within "state bounda:­
ries. It SUch reasoning raises automatically the question of double jeopardy 
if elther the national government or the Indians also prosecute the offender. 

Some 28 years later in United States v. Ward, 12 a case originating 
in Kansus, the circuit court ruled that when a state is admitted into the Union 
on I.ll). equal footing with the original states, and without a reservation of juris­
diotion over crimes committed within its territory, the state has jurisdiction 
to define and punish crimes committed by w"hite men against white within 
India.'1 country. 

The admission of a state into the Union, so held a circuit court in 
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United States v. Stahl,13 does riot abrogate the national government's crim­
inal jurisdiction over lands of indian trHJesl having treaties with the national 
government which exempt them from state jurisdiction. The pertinent lan­
guage of the decision reads that Kansas was admitted to statehood by a con­
gressional enactment which placed her "o:n an I equal footing with the origittal 
states in all respects. I This act . . . exclepts from its [Kansas '] jurisdiction 
any terrItory which, by treaty with Indian tribes, is not, without the consent 
of such tribe, to be included within the territorial llmits or jurisdiction of any 
state or territory, and declares that it sha.ll not he included within said 
state. ,,14 

In Ex parte Sloan15 a UrritEHl States circuit court ruled that after a 
state, in this case Nevada, has received admittance into the Union on an equal 
footing with the original states, the fact that land within its boundaries, the 
fee of which is in the national government, is set apart as an Indian res~ 
tion will not itself suffice to give a federal court jurisdiction to try a person 
for a murder committed within the limits of the reservation, 1. e., provided 
the land included in the reservation became a part of the state without any 
reservation of criminal jurisdiction in favor of the national government. Under 
circumstances of this nature, this case decided, the national government can 
exercise criminal jurisdiction only by cession from the state, ~xcept as Con­
gress has constitutional authority delegated to it under the commerce, protec­
tion of the "mail, taxing, spending, etc. clauses. 

In some of the cases concerned with the right of the states to extend 
criminal jurisdiction over Indians and Indian territory, treaties have been 
ruthlessly overridden. The holding in United State~ v. Berry, 16 however, 
adheres to a more conservative principle. In this case the court held that 
an existing treaty (a treaty giving the United states criminal jurisdiction of 
offenses committed in Indian territory) is not repealed simply by a statute 
admitting a state into the Union on an equality with the original states. Simi­
larly, an existing treaty is not repealed ~here the act of admittance fails to 
reserve the rights covered by the treaty. But, continues the court, "without 
resting upon this proposition, let us inquire whether the enabling act upon its 
face ought to be construed as repealing the treaty of March 2, 1868, and as, 
therefore, depriving the United States of the power of fulfilling the solemn obli­
gation imposed upon them by said treaty. 1117 In anHWer to this query, the 
court reasons: To uphold Colorado's jurisdiction. 

. . . it would be necessary to show that congress, in the Colorado 
enabJing act, expressly declared that jurisdiction of the state of Colorado 
for the purpose of enforcing its criminall;3.wL, shall extend to all the 
terrItory within the exterior boundaries of said state. Such language 
would .•. have repealed, by necessary implic.ltion, so much of the 
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pre-existing treaty as pla(~ed the ute reservation within the jurisdiction 
of the United states. But no such language is employed by congress in 
the enabling act. . • . The people of the territory were to form for them­
selvea a state governm(mt, which was to be admitted into the Union on an 
equal footing with the odginal states. Does it necessarily and invariably 
follow from this language that the state should exerclse jurisdiction over 
every foot of territory within its boundaries. I think not. The language 
is general, and is not n~~arily in conflict with an exception in a spe­
cial case created by S~~~7evious law. nr-

A circuit court in Ullitl~d states v. Bridleman gaye additional credence 
to the Berrl decision. In thlsc)aSe, a case originati~g in Oregon, the cou~t , 
ruled that mere admission 01: a sta.te inte the Union WIll not abrogate an eXlstmg 
treaty giving the national gover:nment jurisdiction over an Indian reservati?n. 
This, said the court, is so e~l if the state is admitted without a reservaho.n 
of the authority of Congress ~~r Indian reservations. And secondly, e:e~ If 
the act of admittance abroga,ted pre-existing treaties which reserved crlmmal 
jurisdiction to the national g;o'Vm:mnent, Congress' authority would conti~ue to 
extend to the punishment of cri:tne!3 arising from intercourse between IndIans 

and whites. 

Because the Bridll~man case has more than a casual relation to the ex­
tent of Congress' cri~ aut1~rity over Indians and Indian territory under the 
commer clause, this case will be given additional attention. 

The defendant, a white man, was charged with feloniously ta.1z;ihg and 
carrying away from the Umatillla Indian Rleservatiol'l in the State 0: Or:gon a 
blanket valued at two dollars. The blanke,t was the property of ShlCk-~huck, an 
Indian who .belonged to the Umatilla tribe: and lived upon said Teservation. By 
way of defense, defendant alleged that the federal courts had no ~U~isdiction. 
He argued that the cong1L'es~iOl:lal act of Flebruary 14, 18~9, admlttmg Oregon 
into the Union lion an equal footing with the other states m all respects what­
ever" otlsted the federal courts of jurisdiction. Contrarily, the prosecutor 
prayed for federal jurisdictioll becausl~ of a federal treaty (June 9, 1855, 12 
Stat. 945) and two legislativeenactmeJ!lts (acts of June 30, 1834, 3 Stat. 733 
and June 5, 1850, 9 Stat. 437). The legislative enactments, argued the prose­
cutor made applicable in the Indian country "so much of the laws of the United 
state~ as provides for the punishment of crimes committed within any place 
within the sole ano. exclusive jurisdiction of the United States. " 

The sequence and facts surrounding the treaty can be perceived from 

the following quotation: 

On June 9, 1855, a treaty was made with 1;he Walla-walla, Cayuse, 

-106-

Umatilla, and other tri.bes and b:.mds of Ip.dians in,Oregon and Washipg­
ton territory, by which the reservation in question was set apart for the 
exclusive use of the Indians in consideration of their ceding their rights 
to a large extent of country . . , . 

On Febr-~ary 14, 1859, .•. the state of Oregon, with exterior boufi­
daries, including the Umatilla reservation, was "received into the 
Union on an equal footing with the other states in all respects whatever, " 
without a proviso or provision concerning the Indians or Indian, reserva­
tion therein. 

On March 9, 1859, the treaty was ratified by the senate, and on 
April 11th i.t was proclaimed by the president. 20 

With full knowledge of the above facts and arguments, the court 
answered the jurisdictional question. thus:' . 

It is admitted that the power of congress to provide for the puni~h­
~of an act, as a crime, is limited to the subjects and places pecu­
~iar to the national government. Its power to do so arises from the lo­
cality of the act in question, when it is committed in a place within the 
exclusive jurisdiction of the United states, as its territories, forts, 
arsenals, etc.; and from che subject, when the punishment is impo~ed 
as a means of carrying into execution or enforcing any of the powers 
expressly granted to congress by the constitution--as the power to lay 
and collect taxes, to borrow money, to regulate commerce, etc. 

The act of 1834, as a regulation of trade and intercourse with the 
Indian tribes in the "Indian country, II , , • was within the power of con­
gress, both on the ground of locality and subject--such "Indian country" . 
being without the limits of any state, and therefore within the exclusive 
jurisdiction of the United States; and the intercourse with Indians being 
a subject within its jurisdiction generally, And as, when the act was 
extended over Oregon, on June 5, 1850, the latter was still a territory, 
the right to do so rested upon the same grounds--the power of congress 
over the locality and the subject. 

But when Oregon was admitted into the Union--February 14, 1859-­
the power of congress over the Indian tribes in Oregon, or the inter­
course betwe.en them and others, so far as it depended on the locality, 
was gone, unless, and so far as, it may ~ave been saved by the opera­
tion of the treaty of June 9, 1855, establishing the Umatilla reservation. 
But the jurisdiction which was not dependent upon locality--the jurisdic­
tion which arises out of the subject--the intercourse between the inhabi­
tants of the state and the Indian tribes therein--remained as if no change 
had taken place ill the relation of the territory to the general govern-
ment. " .. 

But congress has the power to legislate upon the subject of inter­
course with Indian tribes, wherever they exist, irrespective of state 
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lines o:r goV'ernments~ and this provision against larceny by the parties 
to this interco'Urse~ being well calculated to preserve the peace be­
tween them and prevent it from resulting in the shedding of innocent 
blood and cruel and devastating Indian wars, is as convenient and 
necessary to that end as any other than can be suggested. If congress 
can punish the defendant for buying Shick-Shuck's blanket--trading for 
it--why not for stealing it?21 

Continuing, the court holds: 

But there is another ground upon which the jurisdiction of the United 
States to punish this offence may be safely placed. The ratification of 
the treaty of June 9, 1855, on March 9, 1859, took effect by relation 
from the date of its signing, so that it was in full force when the state 
was admitted .•.• Like every other treaty made by the authority of 
the United States, this one wae:; and is the supreme law of the land .. 
• • By it the Umatilla reservation was set apart for "the exclusive use" 
of the tribe of Indians to which Shick-Shuck belongs, and no white person 
was to be permitted "to reside upon the same" without the permission of 
the United StatE~s given by its superintendent and agent. In my judgment 
the effect of thls treaty was to make the act of 1834 applicable thereto, 
except as othel'Wise p~ovided therein, so that it became and is, to all 
intents and purposes, "Indian country, " within the meaning of that phrase 
as used in that act and the Revised Statutes. 

The udmisEJion of the state into the Union, with this reservation estab-
.lished within Us exi:erior lines, did not and could not have the effect to 
abrogate or modify this treaty. :rhe act of admission is silent upon the 
subject, and admitting that the treaty might be repealed by an act of con­
gress • • . there is no reason to beHeve that congress intended by such 
~ct to affect it in any way. 22 

The court concludes with this statement: 

Assuming', then, that the Umatilla reservation exists as established 
by the tre~ty, it is still "Indian country, " set apart by law for the "exclu­
sive use" of the Indians, and all crimes committed within it, by a white 
man upon an Indian, and vice versa, and made punishable by the laws of 
the United States, are within the jurisdiction of the federal cO'J.rts for 
this dIstrict. 23 

Another circuit court decision, when considered in the light of the 
fact that the national government has sole and exclusive jurisdiction over 
United states territory, which merits attention is United States v. Partello. 24 
In this case the court strongl¥ implied that a state may be required~ on its 
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admittance to the Union, to cede criminal jurisdiction to the national goverh­
ment over lands occupied by Indians. This, argUed the court, would then give 
the national government authority to define and punish crimes committed by 
one white person against another within such Indian lands. This l"lay appear 
to be a very loose decision. How could the future state of Montana agree to 
cede something that theY.Dover possessed? The case was argued on a very 
fine point, 2..1'J.d therefore the paradox. Defendant conceded to the national 
government jurisdiction over such Indian lands as far as the Indians are con­
cerned, but argued that the national government has no jurisdiction over white 
men committing crimes against other white men within an Indian reservation. 
Mere admittance to the Union relinquishes to a -state the national government's 
jurisdiction over crimes committed by whites against whites on an Indian re­
servation within a state, except where the national government requires the 
new state to cede this jurisdiction to the national government. 25 

The last lower federal court decision to be presented at this juncture 
is United States v. Ewing. 26 In this case the court held that where an enabling 
act 8.dmitting a state into the Union provide a that all lands held by Indian tribes 
within the stat~ shall be under the absolute jurisdiction. and control of Con­
gress, the federal courts have jurisdiction of larceny committed within Indian 
~ory by a white ma."l against an Indian; In this case the court wrot(~; 

The reservations and provisions found in the act creating the terri­
tory of Dakota and the state of South Dakota, whereby there is reserved 
to the United States the absolute jurisdiction and control over the Indian 
lands, were unquestionably included .... to [continue] power and con­
trol of the United Stater; over the Indian country, such continued power 
and control being necessary to enable the United States to discharge its 
treaty obligations and duties to the Indians. It is argued by counsel that 
the reservation of absolute jurisdiction and control over the Indians con­
tained in the omnibus act is to be confined to the mere matter of the 
ownership of the title and control of the right of taxation, but such 
limited construction is not admissible .... It thus appearing that the 
United States has by treaty assumed the duty of protecting the persons, 
property, and lands of the Indians on the reservation in question, and 
has reserved for these purposes the absolute jurisdiction and control 
over the reservation, it follows that the same is within the exclusive 
jurisdiction of the United States, and that, therefore, the provisions of 
section 5356 of the Revised Statutes are applicable thereto, which de­
clare it to be an offense against the laws of tIle United states for any 
one to steal the property of another within any place within the exclusive 
jurisdiction of the United States. 27 

Th~ relevant United States Supreme Court cases will now be given 
attention. These decisions will have more signiff.cance and meaning after 
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having delineated on an historical basis the landmark state and lower federal 
decisions. Secondly, they will clarify most of the uncertain distinctions left 
by the preceding cases. 

111e Supreme Court of the United States in 1882 gave credence to some 
of the principles developed in the foregoing decisions in United States v. 
McBratney.28 In this decision the court held that when a state is admitted tnto 
the Union without any exception of jurisdiction over Indian reservations within 
its boundaries, the state acquires jurisdiction over white persons within su'£I} 
reservations, and the national government has no jurisdiction to prosecute 
crimes committed within lhdian r(:;servations, unless so far as may be neces­
sary to carry out such provisions of its treaties with the Indiahs as remain in 
force. And if the treaty contains no conditions for the punishment of crimes 
committed by white men against white men within Indian reservations, the 
national government has no jurisdiction to do it. 

More specifically, the issue in this case was whether the "Circuit 
Court of the United States sitting in and for the District of Colorado has juris­
diction of the crime of murder, committed by a white man upon a white man, 
within the Ute Reservation in said District, and within the geographical limits 
of the State of Colorado. ,,29 The court disposed of the issue thus: 

But the act of Congress of March 3, 1875, C.139, for the admission 
of Colorado into the Union, authorized the inhabitants of the Territory 
"to form for themselves out of,said Territory a State government, with 
the name of the State of Colorado; which State when formed, ~hall be 
admitted into the Union uE2n an equal footing with the original States in 
all respects whatsoever;" and the act contains no exception of the Ute 
Reservation or of jurisdiction over it. • . . 

1'he act of March 3, 1875, necessarily repeals the provisions of any 
prior statute" or of any existing Treaty which are clearly inconsistent 
therewith •••. Whenever, upon the admission of a State into the Union, 
90ngress has intended to except out of it an Indian reservation, or the 
sole and exclusive jurisdiction over that reservation, it has done so by 
express words .•.. The State of Colorado, by its admission into the 
Union by Co'ngress, upon an equal footing with the original States in all 
respects whatever, without any such exception as had been made in the 
treaty with the Ute Indians and in the act establishing a territorial gov­
ernment, has acquired criminal jurisdiction over its own citizens and 
other white persons throughout the whole of the territory within its 
limits, including the Ute Reservation, and that reservation is no long~.!: 
within the sole and exclusive jurisdiction.of the United States. The 
Courts of the United States have, therefore, no jurisdiction to punish 
crimes within that reservation, unless so far as may be necessa.:r:y to 
carry out such provisions of the treaty with the Ute Indians as remain 
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in force~ But that treaty contains no stipulation for the punishment of 
offenses committed by white men against white men .••• 
, The record before us presents no question untier the provisions of 

the treaty as to the punishmep,t of crimes committed by or against 
Indians, the protection of the Itldians in their improvements, or the 
regulation by Congress of the alienation and descent of property and 
the government and internal police of the Indians. 30 . 

This decision has been conSistently followed except fOl: state criminal jurisdic­
tion over Indians who have attained state citizenship. This exception will be 
delineated after certain other important facets of criminal jurisdiction over 
Indians and Indian territory within state boundaries have been presented. 

The two most recent United States Supreme Court deciSions, criminal 
that is, which cite McBratney as controlling are New York ex reI. Ray v. 
Martin, 31 a case originating in New York, and W~s v. United States, 32 a 
case originating in Arizona. In the Martin case the court wrote that the 
McBratney decision held that Colorado courts, not federal courts, have juris­
dictipn to indict a.~d convict !la murder of one non-Indian by another committed 
on an Indian reservation located within that State. The holding in that case was 
that the Act of Congress admitting Colorado into the Union overruled all prior 
inconsistent statutes and treaties and placed it 'upon an equal footing with the 
original states .... ",33 Following these remarks, the Martin court continues 
by stating that the placing of Colorado upon an equal footing with the original 
states Signified that Colorado had been given criminal jurisdiction over her 
9itizens and other non-Indians throughout all of the territory within hE:)r'boun­
daries, including Indian territory. Consequently, the national governmeIl:t , 
ceased to have sole and exclusive jurisdiction over Indian country, "except to 
the extent necessary to carry out such treaty provisions which remain in force. 
'rhat case, United States v. McBratney, has since been followed by this Court 
and its holding has not been modified by any act of Congress. ,,34 And in the . 
)Villiams case, a ca~se where a married white man was convicted i.n a federal 
oourt for having had se:;rual intercourse with an unmarried In,dian girl within 
the Colorado Indian Reservation in Arizona, the court holds that "the laws and 
courts of the state of Arizona may have jurisdiCtion over offenses committed on 
this reservation between persons who are not Indians. ,,35 The Williams deci­
sion is important in another respect, however. The court, having reaffirmed 
the McBratney principle, went on to say that trthe laws and courts of the United 
States, rather than those of Arizona, have jurisdiction over offenses com­
mitted there, as against one who is an Indian. ,,36 The question as to whether 
states could exercise jurisdiction over whites committing crimes against Indi­
ans or their property on Indian reservations within a state was not decided in 
the McBratney case, indeed it was not before th:e co~rt. It is just because of 
the uncertainty left by the McBratney decision that the caseS which follow it, 
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culminating in the Williams c~se, 37 are important. In short, the effect of the 
MCBratney decision and the Draper deciEJion, a case decided 15 years after 
McBratnex! was that the state courts, a'nd not the federal courts, had jurisdic­
tion over crimes committed within Indian reservations by non-Indians against 
<:>ther non-Indians where the state had been admitted into the Union on an equal 
footing with the original states, 38 provided one could find no treaties or laws 
to the contrary. The effect of this principle, according to the 1902 House of 
Representatives t Judiciary Committee was that: "As the law now stands . • . 
offtmses committed by half breeds or white persons, whether upon an Indian 
or other person, are not c9gnizable by the Federal courts and generally go 
unpunished. This state of the law is causing serious conditions of disorder 
within these Indian reservations. ,,39 Some of the uncertainty and chaos sensed 
by this ~ommittee was given clarificaHon in 1913. In this year the United 
States Supreme Court declared in Donnelly v. United States40 that it was satis­
fied that crimes "committed by or against Indians are not within the principle 
of the McBratney and Draper cases, If and that this same principle applies 
"with respect to crimes committed by white men against the persons or pro­
perty of the Indian tribes while occupying reservations set apart for the very 
purpose of segregating them from the whites and others not of Indian blood. ,,41 

The United states Supreme Court has also ruled that a clause in an 
enltbling act which merely provides that "Indian lands shall remain under the 
absolute jurisdiction and control of the Congress of the United states" does not 
deprive the state courts of such exclusive jurisdiction over crimes on Indian 
reservations not committed by or against Indians. 42 

A few words will now be devoted to the exception to the McBratney 
principle. Ai; will be recalled, the court rules in the McBratney decision that 
Colorado upon admibsion to the Union on an equal footing with the original states 
"acquired criminal jurisdiction over its own citizens and other white persons 
throughout the whole of the territory within its limits, including the Ute Reser­
vation. II The Indians at this time were not ci~izens of the State. Thus this ele­
ment of the McBratney decision remained to plague the courts when Indians 
acquired state citizenship. In Apapas v. United States43 the United States 
Supreme Court met the state citizenship problem head on. The relevant issue 
and facts, along with the decisioD~ of the case are concisely depicted in the 
following language. 

In substance the proposition concerning the treaty is this: that as the 
ancestors of the accused prior to the termination of the war with Mexico 
were citizens of Mexico, and became by the treaty citizens of the United 
States and of the State of California, they were therefore not amenable 
to prosecution in the courts of the United States for the crime of murder 
committed within the State of California, however much they may have 
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susceptible of being prosecuted for such crime in an appropriate state 
court. But assuming? for argument!s sake, the premise based on the 
treaty to be sound, and disregarding for brevity's sake the fact that the 
accused were tribal Indians leading a tribal life, and living on a tribal 
reservation under the control of the United States, the deduction based 
on the premise is so absolutely devoid of merit as not in any real sense 
to ~nvolve the construction of the treaty. We so say because the prose­
cutIOn was for murder committed by Indians on an United States Indian 
Reservation and therefore was for a crime against the authority of the 
U~it~d States, ~xpressly punishable by statute ( 328, Penal Code), and 
wIthm the cogmzance of the courts of the United States, without reference 
to the citizenship of the accusen, as settled by a long line of authority 

44 . . . . 
In short, citizenship does not abrogate national jurisdiction, nor does 

it per se give the states jurisidction. 45 The Apapas decision is espec.daUy 
important when viewed in the light of the fact that after June 2, 192tt, all Indi­
ans became citizens of the national government,46 and consequently, by virtue 
of the Fourteenth Amendment, citizens of the states wherein they residb. 47 
Secondly, the decision is important when viewed in relation to the Kagama 
decision--a decision which will be presented shortly. And lastly, it should be 
noted that the Apapas decision has been consistently followed. 

What conclusions can one draw from the presentation thus far? First 
cri.mes perpetrated within Indian territory within a state~ by non-Iridians ' 
against 'other non-Indians or their property, 48 are subject to state jurisdiction, 
unless national jurisdiction is provided for by treaty with an Indian tribe or by 
the enabling act admitting the state ir.to the Union. In brief, the intent and/or 
language of treaties and enactments must provide for~ or require, a retention 
of national jurisdiction. 49 The type of language or cri.teria for determining 
retention of national judsdiction is not adequately devE)loped by the cases, 
however. A second principle is that the burden of proof, }n terms of the na­
tional government's divestiture of its potential and actua150 jurisdiction over 
crimes committed by or against Indians and their prop4~rty, is more stringent 
than proof for the exercise by a state of criminal jurisdiction over crimes com­
mitted by non-Indians against non-Indians or their property within Indian terri­
tory. That is to say, crimes committed within an Indian reservation with a 
state by or against Indians and their property are subj43ct to actual and potential 
national jurisdiction, unless divestiture is expressly provided for by treaty, 
by the enabling act admitting the state into the Union, I)r by later congressional 
acts. And here also, the type of language or criteria for determining divesti­
ture of national jurisdiction is not sufficiently developed by the cases. A third 
principle which is important, but which has received inadequate attention is: 
can Congress withdraw jurisdiction once it has been given? This question is 
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important because it hews closely, indeed it may be, a constitutional issue. 
It would be preposterous to assume that a later Congress could or would with­
dl."aw statehood, but could it withdraw criminal jurisdiction from a state over 
Indians and Indian territory once it has been given in an enabling act, or eyen 
by later treaties and legislation? In the New York ex rei. Ray v. Martin case 
the court in speaking of the McBratney principle said that the principle "has 
llot been modified by any act of Congress. 1151 Here ther~ is a strong intima­
tion that Congress could modify it. A second question, a question inextricably 
connected to the preceding, is: assuming the national government has sole and 
exclusive authority over Indian territory, and more intriguingly and specifi­
cally over Indians irrespective of their territorial situs, can the national gov­
ernment, without a constitutional amendment, divest itself oia delegated 
power?52 

Attention will now be centered on another facet of jurisdiction of 
crimes committed within Indian territory within state limits. The foregoing 
discussion has been directed primarily to a delineation of jurisdiction over 
crimes where at least one party to the crime was a non-Indian. The question 
of jurisdiction over crimes committed by one Indian against another Indian or 
Indian property has received only limited attention. This question will now be 
considered. 

The policy of the national government for a long time was to leave the 
Indians jurisdiction of crimes committed by one Indian on the person or prop­
erty of another of the same tribe, and accordingly, the United States Supreme 
Court has consistently held that the federal courts have no jurisdiction of such 
crimeS. 53 This policy was extended, however, only to Indians by race. A 
white person or negro who is adopted into a tribe is not thereby exempt from 
the responsibility to the criminal laws of the nationa154 and state govern­
ments. 55 This policy of leaving to th<;r mdians jurisdiction of crimes com­
mitted by one Indian on the person or property of another of the same tribe 
was changed, however, by what has become known as the Seven Major Crimes 
Act of 1885. 56 This legislatIon has since been amended on March 4, 1909,57 
and June 28~ 1932. 58 These two amendments increased the list of crimes by 
Indians against the person or property of another Indian or any other person 
which is subject to exclusive59 federal court jurisdiction to ten. The pro­
scribed coverage of the 1885 act and its amendments (Ten Major Crimes Act) 
is as follows: any Indian who commits against the person or property of ano­
ther Indian or any other person any of the following offenses, namely, murder, 
m{}llslaughter, rape, incest, assault with intent to kill, assault with a danger­
ous weapon, arson, burglary, robbery, and larceny within the Indian country, 
shall be subject to the same laws and penalties as all 'other persons committing 
any of the above offenses, within the exclusive jurisdiction of the national gOY­
ernment. And by the act of August 1, 1956,60 Congress apparently61 added an 
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e.leventh cr~me: the crime of stealing and embezzling Indian tribal organiza­
tl?n moneys, funds, credit~ goods, assets, etc. to the list of such crimes 
wIthin the exclusive jurisdiction of the federal courts. Another important 
statute concerning criminal jurisdiction. over Indians and Inoian territory was 
passed by Congress in 1953. In this year Congress enacted Pu.blic Law 280.62 
The effect of this act is to give certain designated states (California, Minne­
so~a, Neb.ra~ka, ~regon, Alaska, and Wisconsin), with minor exceptions, 
crIminal ~urlsdictlOn ?~er all offenses committed or rising on Indian territory, 
and permIts the remalllmg states, with or without the consensus of the Indians 
to assert jurisdiction at their pleasure. 63 ' 

The problem of state and national jurisdiction of crimes committed by 
one Indian against another Indian or his property on an Indian reservation 
within a state reached a nationwide climax in Ex parte Crow Dog.64 In this 
case Crow Dog, a native of the Choctaw tribe, had bludgeoned to death one of 
his fellow tribesman with a hunting knife. Thereupon a federal {'ourt attemoted 
to convict Crow Dog, but a conviction of first degree murder was reversed by 
the United States Supreme Court because there was no legislation giving fed­
eral courts jurisdiction over crimes committed by Indians against Indians on 
reservations. It had previously been held by the United States Supreme Court 
that state courts had no jurisdiction to prosecute crimes committed by or 
against Indians on Indian reservations. Thus, the result of the Supreme 
Court's reversal was that Crow Dog could not be prosecuted, except by the 
Choctaw tribe. 65 The court's decision raised a storm of protest; and it was 
probably because of this protest that the United States Congress passed the 
Seven Major Crimes Act of 1885. This act provided, inter alia, that all Indi­
ans committing within the limits of an Indi&i reservation the crime of murder 
shall be subject to the same laws and tried in the same courts as are all "~her 
persons committing said crimes within the exclusive jurisdiction of the na­
tional gov'ernment. This grant of jurisdiction to the federal courts was con­
stitutionally sustained in the case of United States v. Kaga~. 66 

Because of the articulateness of the Kagama deCiSion, alone with its 
informativeness, it will receive an ext0Ilsive summarization. The reader 
should note that this summarization has not been limited to the question under 
discussion, but includes court principles and rationale which have been dis­
cussed in preceding portions of this study. 

The Kagama case reached the United States Supreme Court through a 
certificate of division of opinion from the circuit court of the United States for 
the Distri.ct of California. The questions certified arose on a demurrer to an 
indictment .. The indictment charged that Kagama, an Indian murdered Iyouse, 
another IndIan, at Humboldt County, in the State of California, within the boun­
daries of the Hoopa Valley Reservation. The'questions certified to the United 
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states Supreme Court were two: (1) whether the provisions of the act of 1885, 
an act making it a crime for an Indian to commit murdEJr upon another Indian 
within Indian territory situated wholly within the boundaries of a st&"ce of the 
Union, are constitutional and valid law of the nati.onaJ government; and (2) 
whether the federal courts have authority or jurisdiction "to try and. punish an 
Indian belonging to an Indian tribe for committing the ctJil12e of murder upon 
another Indian belonging to the same Indian tribe, both 8!lstaining the usual 
t'ribal relations, said crime having been committed upon an Indian reservation 
l'tlade and set apart for the use of the Indian tribe to which said Jndians both 
belong? ,,67 

Having raised the above questions, the court proceeds directly to 
their analysis. The court, conceiving of these questions as inextricably con­
nected, writes: 

The mention of Indians in the Constitution,which has received rno/}t 
attention is that found in the clause which gives Congress "power to :f-0gu­
late commerce with foreign nations and among the several States, and 
with the.Indian tribes. " 

This clause is relied on in the argument in. the present case, the .. pro­
position being that the statute under consideration is a regulation of com­
merce with the Indian tribes. But we think it would be a very strafned 
construction of this clause, that a system of criminal laws for Indians 
living peaceably in their reservations, which left out the entire code of 
trade and intercourse laws justly enacted under that provision, and 
established punishments for the common-law crimes of murder, man­
slaughter, arson, burglary, larceny, and the like, without any reference 
to their relation to any kind of commerce, was authorized by the grant of 
power to regulate commerce with the Indian tribes. 68 

Continuing, however, the court states that the commerce clause does give us 
some insight as to the framers intended relation of the Indian tribes to the 
national government. In pursuing this argument, the court states: 

The commerce with foreign nations is distinctly states as submitted 
to the control of Congress. Were the Indian tribes foreign nations? If 
so, they came within the first of the three clauses of commerce men­
tioned, and did not need to be repeated as Indian tribes. Were they 
nations, in the minds of the framers of the Constitution? If so, the 
natural phrase would have been "foreign nations and Indian nations, " or, 
in the terseness of language uniformly used by the framers of the instru­
ment, it would naturally have been Ifforeign and Indian nations. ,,69 

In further substantiation of its premise that the Indian tribes are not to be con­
ceived of as independent and sovereign nations, the court summarized the 
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Cherokee Nation v. Georgia case. This case, the court reminds us, was 
brought under the original jurisdiction of the United States Supreme Court--
a jurisdiction which extends to suits between a state and foreign states, and 
to cases where a state is a party. In the Cherokee case it was conceded that 
the State of Georgia came within the Supreme Court's or;.ginal jurisdiction, 
but held that the Cherokees were not a state or nation within the meaning of 
the Constitution. And continUing, by way of agreement with the court in the 
~he.rokee case, . the court ruled that these "Indians are within the geographical 
lImlts of the Ulllted States. The soil and the people within these limits are 
under the political control of the Government of the United States, or of the 
States of the Union. There exist within the broad domain of sovereignty but 
these two. ,,70 

With these general, but important, statements, the court turns to an 
analysis of the national government's authority over territories. It concludes: 

[T]his power of Congress to organize territorial governments, and 
make laws for their inhabitants, arises not 130 much from: the clause in 
the Constitution in regard to disposing of and making rules and regula­
tions concerning the Territory and other property of the United States, 
as from the ownership of the country in which the Territories are and 
the right of exclusive sovereignty which must exist in the National' Gov­
ernmenPh and can be found nowhel'e else. Murphy v. Ramsey, 114 U. S. 
15, 44. 

Tn further support of this assertion, the court quotes John Marshall in Ameri­
can Ins. Co. v. Canter, 1 Pet. 511, 543 (1828). In this case John Marshall 
wrote: liThe right to govern: m,ay be the inevitable consequence of the right to 
acquire territory. Whichever may be t.he source whence the power is derived, 
the possession of it is unquestioned. II As if delivering the final and clinching 
blow, that is, in terms of the national government's sole and exclusive author­
ity over territories and inhabitants therein, the court quotes from a second 
case--the case of United States v. Rogers. In the Rogers case the court wrote 
that the territory within which the crime is charged to have been perpetrated 
"is a part of the territory of the United states, and not within the limits of any 
particular state.. It is true it is occupied by the tribe of Che~'okee Indians. But 
it has been assigned to them by the United Str:.tes, as a place of G.omicile for the 
tribe, and they hold and occupy it with the assent of the United States, and under' 
their authority. ,,72 Continuing, the court asserts, the Indians have always been 

regarded as ha.ving a semi -independent position when they preserved 
their tribal relations; not as States, not as nations, not possessed ~f 
the full ,attributeS 9f sovereignty, 'but as a separate people, with the 
power of regulating their internal and social relations, and thus far 
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not brought under the laws of the Union or of tlle state within whose 
limits they reside. 

Perhaps the best statement of their position is found in the two opin-
ions of this court by Chief Justice Marshall in the case of the Cherokee 
Nation v. Georgia, 5 Pet. 1, and in the case of Worcester v. :State of 
Georgia, 6 Pet. 515, 536. These r;>pi~ion~ are exhaustiv~; and in the 
separate opinion of Mr. Justice Baldwm, In the f~rmer, IS ~ ve~ val­
uable resume of the treaties and statutes concermng the Indlal1l trIbes 
previous to and during the confederation. . 

In the first of the above cases it was held that these trIbes were 
neither States nor nations, had only some of the attributes of sover­
eignty; and could not be so far recognized in that capacity as to sus­
tain a suit in the Supreme Court of the United States. In the second 
case it was said that they were not subject to the jurisdiction asserted 
over them by the State of Georgia, which, because they were within its 
limits, where they had been for ages, had att~rpted to extend her laws 
and the jurisdiction of her courts over them. 

And lastly before the court explicitly answers the second question 
raised by defendan;, the court has this to say by way of reconciling the earlier 
Exearte Crow Dog case with the preceding reasoning. 

The case of Crow Dog, 109 U. S. 556, in which an agreemenfwith the 
Sioux Indian,s1' ratified by an act of Congress, was supposed to extend 
over them the laws of the United States and the jurisdiction of its courts, 
covering murd(;)r and other grave crimes, shows the purpose of Con­
gress in this new departure. The decision in this case admits that if 
the intention of Congress had been to punish, by the United States courts, 
the murder of one Indian by another, the law would have been valid. But 
the court could not see, in the agreement with the Indians sanctioned by 
Congress, a purpose to repeal 2146 of the Revised Sta~tes, whic.h ex­
pressly excludes from that jurisdiction the case of a crIme commItted by 
on~ Indian against another in the Indian country. The passage of the act 
noW under consideration was designed to remove that objection, and to 
go further by including such crimes on reservations lying within a 
State. 74 

Tho court next directs its attention to a most crucial question: does national 
uut~.ority extend to individual Indians and Indian territory within states '? The 

court holds: 

It seems to us that this is within the competency of Congress. These 
Indian tribes are the wards of the nation. They are communities depen­
dent on the United States. Dependent largely for their daily food. -
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Dependent for their political rights. They owe no allegiance to the States, 
and receive from them no protection. Because of the local illfeeling, 
the people of the States where they are found are often their deadliest 
enemies> From their very weakness and helplessness, so largely due 
to the course of dealing of the Federal Government with them and the 
treaties in which it has been promised, there arises the duty of protec­
tion, and with it the power. This has always been recognized by the 
Executive and by Congress, and by this court, whenever the question 
has arisen •... 

The power of the General Government over these remnants of a race 
once powerful, now weak and diminished in numbers, is necessary to 
their protectiont as well as to the safety of those among whom they dwell. 
It must exist in that government, because it never has existed anywhere 
else, because of the theatre of its exercise is within the geographical 
limits of the United States, because it has never been denied, and because 
it alone can enforce its laws on all the tribes. 75 

This decision abrogates much of the ambiguousness which is indicated 
in the earlier cas!3s as to the rights of states over L'ldians and Indian territory 
when no restrictions upon sUch rights are contained in the acts admitting them 
into the Union. In short, the Supreme Court upheld national authority or power 
over Indians and Indian territory on the basis that the National government is 
charged with a responsibility of caring for the Indian people somewhat like that 
of a guardian for his ward, i. e., the existence of the duty implies the existence 
of the authority. Furthermore, the decision strongly implies, if not explicitly 
states, that seisin in fee of Indian territory, by either the states or the national 
government, seems to be only 011e element, and not necessarily a crucial ele­
ment, to be given consideration for determining criminal jurisdiction over 
Indians and Indian property. Thirdly, the court found that the enabling act and 
treaties associated with this case indicated a reservation of criminal legislation 
and jurisdiction to the national government. Fourthly, the ~~ decision 
made it clear that an Indian, and not necessarily a tribal Indian, committing any 
of the deSignated crimes in the 1885 act within the Indian country is subject to 
the jurisdiction of the federal courts. 76 

As to offenses not proscribed by congressional enactment, and except 
where Congress has given states jurisdiction, the tribes remain sovereign. In 
United States v. Quiver,77 a case representative of this principle and current 
law, the court ruled that "the relations of the Illdians, among themselves--the 
conduct of one toward another--is to be controlled by the customs and laws of 
the tribe, save when Congress expressly or clearly directs otherwise. ,,78 

Another closely related concept which merits attention before leaving 
this portion of the study has reference to jurisdiction of crimes (crimea which 
are a breach of both national and state criminal codes) committed by ~lr against 
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Indians within Indian reservat'lons with a state. Is national jUrisdiction, or 
that of the tribe, exclusive, except where Congress expressly legislates to the 
conj~rary ? In Williams v. ~~9 the United states Supreme Court wrote: "if 
the crime was by or against an Indian, tribal jurisdiction or that expressly 
conferred on other courts by Congress has remained exclusive [as against 
sta1~e jurisdiction]. Donnelly v. United~ates, 228 U. S. 243, 269-272; ... 
,Williams v. United States, 3!~7, U.S. 711;;mr Because the extent of state 
jurisdiction over Indians and Indian territory is cursorily, though excellently, 
Bummed up by this case, another quotation will be taken from the decision. The 
cmlrt writes~ 

Despite bitter critil~ism and the defiance of Georgia which refused to 
obey this Court's mandate in Worcester the broad principles of that 
decisJon came to be a;ccElpted as law. Over the years this Court has 
modified these principles in cases where essential tribal relations were 
not involved and where the rights of Indians would not be jeopardized, 
but the basic policy of ~ester has remained. Thus, suits by Indians 
against outsiders in state courts have been sanctioned. See Felix v. 
Patrick, 145 U.S. 317, 332!; United States v. Candelaria, 271 U.S. 432. 
See also Harrison v. Lavee)~, 67 Ariz. 337, 196 p. 2d 456. And state 
courts have been allowed to try non-Indians who committed crimes 
against each other on a reslsrvation. E. g'., New York ex reI. Ray v. 
Martin, 326 U. S. 496. But if the crime was by or against an Indian, 
tribal jurisdiction or that expressly conferred on other courts by Con­
gress has remained exclusive.· Donnelly v. United States, 228 U. S. 
243, 269-272; Williams v. United States, 327 U. S. 711. Essentially, 
absent governing Acts of Congress, the question has always been 
whether the state action infringed on the right of reservation Indians 
to make their own laws and be ruled by them. Cf. utah and Northern 
Railway 'v. Fisher, 116 U.S. 28. 81 

In conclusion of this portion of the study, one should note that there 
has evolved a theory, a theory which has received legal validation, on the 
extent of state jurisdiction over the definition and prosecution of criminal 
offenses within Indian territory within a state. This theory, a theory which 
seems to have gained initial expression with the Worcester v. Georgia deci­
sion of 1832. holds that the states have only such jurisdiction as the national 
government has expressly82 conferr,ed, exceQt fer offenses committed by 
non-Indians against other non-Indians and their property (statehood seems to 
be sufficient to bestow this jurisdiction), and provided that state action does 
not infl'illge "on the right of reservation Indians to make their-own laws and be 
ruled by them. ,,83 Or looking at the jurisdictional question from another van­
tage point, one may conclude that criminal jurisdiction of the Indian tribes 
over offenses committed within Indian territory is plenary as to offenses 
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com~itte~ by Indians against Indians, non-Indians, or their property, i. e., 
prOVided it has not been limited by the national government. 84 It is interest­
ing to note that early cases, notably the state and federal cases presented in 
this chapter, hewed to a different theory. These cases hele;! that the states. 
had criminal jurisdiction over both Indians anq Indian territory within a state 
unless Congress specifically, by treaty or legislation, exempt Indians and 
Indi~ territo~ ~ro~ ~tate jUri~di~tion. Irrespective of this early theory con­
cernmg state JUrlSdlCtlOn over mdians and Indian territory, the courts have 
consistently held that Indian tribes have no criminaJ. jurisdiction over offenses 
committed by non-Indians against other non-Indians or their property within 
Indian territory. 85 Concerning the right of Indian tribes to assert criminal 
jurisdiction over non-Indians committing offenses against Indians or their 
property within Indian territory there seems to be more doubt. On this sub­
ject Felix S. Cohen in his Handbook of Federal Indian Law (1942 ed., page 
148) writes: "attempts of tribes to exercise jurisdiction over non .... Indians 
although permitted in certain early treaties, have been generally condemn'ed 
by the Federal courts since the end of the treaty-making period, and the writ 
of habeas corpus has been used to discharge white defendants from tribal cus­
tody." The only authority Cohen cites in support of this statement is Ex parte 
Kenyon. 86 In this decision Kenyon, a white widower of a Cherokee woman 
petitioned a federal circuit court for a writ of habeas corpus. His petition' 
was in response to conviction and imprisonment by a Cherokee court for the 
crime of larceny--stealing a horse. 1'he horse belonged to his dead Indian 
wife whose estate had not been probated. Kenyon tool~ the horse to Kansas 
where he pledged it to secure a debt, only to reclaim it and convert it to his 
use. All of this took place in the State of Kansas; the decision is not clear, 
however, as to how the Cherokee authorities took Kenyon into custody. Ken­
yon's petition for a writ of habeas corpus was granted: (1) because federal 
courts have power to grant the writ of habeas corpus within Cherokee terri­
torYi (2) because the acts for which Kenyon was conVicted were committed 
outside the territorial jurisdiction of the Cherokee Nation; and (3) because 
Cherokee jurisdiction is limited to Indian defendants, and if Kenyon was an 
Indian by adoption, he ceased to be one upon removing to Kansas. Six years 
later, however, in Elk v. Wilkins87 the Kenyon decision, and thus Cohen's 
statement, would seem to have been limited. 88 III the Wilkins decision the 
court held that two alone (Kenyon IS acts were committed outside the territorial 
jurisdiction of the Cherokee Nation) was sufficient to show that Kenyon was 
entitled to be re'ieased from custody. 

B. Criminal Jurisdiction Over Crimes Committed by Indians 
Within a State, But Not Within Indian Territory 

In the light of the language and reasoning of the Kagama deciSion, a 
decision which has never been overruled nor formally limited, one would be 
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prone to dispose of the questions associated with this topic by saying that the 
national government may exercise criminal jurisdiction over tribal and non­
tribal Indians just because they are Indians, irrespective of whether they are 
within or without Indian territory. This national authority, an authority which 
owes its existence to the need of special protection and welfare, cannot be 
limited to the tribal or reservation Indians but must include all Indians who, 
following the development of Indian law, are in need of special protection. In 
fact, the United States Supreme Court has ruled that national ggardianspip is 
independent of the s~3;te of tribal allegiance. Concerning a few scattered 
Indian farmers, long since separated from their tribes, but not living among 
whites or on an Indian reservation, the Supreme Court declared that the ~ 
of protection and the power derived therefrom extended to these individual 
Indians. 59 Following this line of rationale, one could find reasonable cause 
for national pre-emption of criminal jurisdiction over crimes (by or against 
Jndians and Indian property) committed within a state, whether within or with-
2.!!i Indian territory. 

However, because the preceding decisions have been primarily pre­
occupied with offenses committed by Indians upon other Indians and/or non­
Jndians and their'property within the boundaries of Indian territory, it is 
appropriate that a few pages be devoted to cases which are directly concerned 
with crimes committed by or against Indians and Indian property outside Indi­
an territory within a state. 

A landmark decision in this 'area is Ward v. Race Horse:. 90 Yet, in 
order to understand the many questions associated with tMs topic, it is im­
portant to hegin by presenting a few of the earlier decision$. These decisions 
should acquaint tho reader with the various disUnctions dra .. wn by the courts 
for the purpose of upholding state jurisdiction. 

Tho first case which merits consideration is a case decided as early 
as 1801. In the Peters' Case, a New York decision, it was held that the crim­
inal jurisdiction of a state extends to an Indian residing within its limits who 
has no tribal relations. The court writes: 

The Brothertown Indians are not a distinct nation or tribe. They 
came from New England, and settled under the jurisdiction of this state. 
They have never claimed or exercised any criminal jurisdi~tion among 
themselves. • • . [T]hey have never been considered or treated as an 
independent tribe. They are not, in this respect, like some of the Indian 
tribes within this state, whose situation is peculiar~ and who, as to 
offences committed by the individuals, within their tribes, against each 
other, have claimed and exercised a criminal jurisdiction. But without 
giving any opinion what would be the case with respect to other Indi~, 
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we think that the Brothertown Indians are clearly subject to our laws 
and to the jurisdiction of this court. 91 ' 

A second case is Hunt v. State.
92 

In this case a Kansas court held 
that when Indians are off their reservations within the boundaries of a state, 
they a~e as much subject to the laws of the state as other persons, and may 
be pumshed by the state for crimes there committed against each other. 

In this case the specific question before the court was whether "[,di­
ans may kill Indians, outside of Indian reservations; ... without incurring 
an! responS,ibility to ~he laws of the state of Kansas, because they belong to a 
trIbe or natIOn of IndIans having treaty relations with the United States. ,,93 
The court ruled on this question by stating that: 

If such were indeed the law, it would be a matter of grave concern­
me~t to the population of many of our counties bordering on or including 
~dIan reservations within their defined boundaries, but we are of opin­
Ion that. . . such Indian tribe cannot claim for its members any greater 
privileges or immunities than an European nation--say France, for ex­
ample, having treaties with the United States and represented by its min­
ister plenipotentiary at Washington, the United states being in like man­
ner represented by a minister plenipotentiary at Paris . . . • 

By the law of nations, ambassadors, other public ministers and con­
suls are exempt from responsibility to the local law; and, having con­
sidered these exceptional cases . . . "the doctrine is general that our 
laws bind alike all persons, natives, or foreigners, found within our 
territory. . . . II 

Evidently this is the law. Every civilized nation claims and exercises 
the right to maintain order and punish crime within its territorial limits. 
We think the Weas, Piankeshaws~ Kaskaskias and Peorias will'have to 
abid~ by the. same rule,' .. that has so long governed in the case of ~he 
EnglIsh, French, Spamsh, and Portuguese nations, beyond the sea. 9 

A third case is United States v. Sa-Coo-Da-Cot alias Yellow Sun. 95 
Here a federal circuit court ruled that Indians are amenable to state laws for 
any crimes committed by them against white persons' off their reservations and 
within the territorial limits of the states, provided there is no valid statute of 
Congress or treaty to the contrary. The court's specific language reads: 

[1]t seems impossible to hold that this court has jurisdiction in this 
case without necessarily implying that the courts of the state have not; 
and if they have not, then we decide that the state of Nebraska has not 
the power to make her ordinary criminal statutes coextensive with the 
state limits, and enforce them against all persons living or found therein. 
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Such power we are not prepared to deny to the state, in the absence of 
Borne conflicting treaty stipulation or valid act of Congress. 

No statutes, other than those noticed, have been referred to, by 
counsel, as giving the court jurisdiction in the present case, and these 
we hold do not confer it. • • . 

Hut If it be conceded that under the power of peace and war, to make 
treaties, and to regulate commerce with Indian tribes (Worcester v. 
Georgia, 6 Pet. 515), congress could, in the absence of reserved right 
to do so, withdraw Indians living within the li.mits of a state entirely 
from state jurisdiction and the reach of its criminal laws and process 
for offenses against its citizens committed off a reservation, it would 
seem most improbable that such a power would ever be exercised. We 
have seen that, in point of fact, congress has not undertaken to exercise 
it, and therefore this court, which can take cognizance only of offenses 
created by some act of congress, has no jurisdiction of the crime 
charged in the indictment. 96 

Another federal circuit court case which has relevance to the topic 
under view is In 1'0 Wolf. 97 This case originated and was decided in the Dis­
trict of Columbia. The circuit court ruled that the Supreme Court of the Dis­
trict of Columbia' has jurisdiction of an offense committed by one Indian upon 
another Indian or Indian property when committed outside the Indian country. 
In the words of the eourtt 

When a crime is committed by an Indian, although such crime may 
be against the person or property of another Indian, if committed out­
side the Indian country, the Indian is like any other person as far as the 
criminal laws of the nation or the states are concerned. In a case where 
he hnscommttted a crime against such laws, he is by them a forensic 
citizen, subject to the jurisdiction of the courts which administer them. 
Our laws govern all. They bind and protect all. They bind and protect 
alike all persons, --natives, foreigners, and those whose status to the 
United States may be one of alienage. 98 

A fifth case is State v. Newell.
99 

In this decision the Supreme Court 
of Maine l'1.l1ed that all Indians of Maine, irrespective of the status of the 
Indians in the West, are punishable for killing game contrary to the form, 
letter, and spirit of a state statute enacted for the preservation of game ani­
mnls. 

Here Peter Newell, a native member of the passama-quoddy tribe of 
n'ldinns, was indicted for unlawfully killing two deer. On arraignment he 
pleaded guilty unless the court should find a lawful right to do the act charged 
by 1'00.8011 of certain treaties. His only plea of defense was that he was an 
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Indian of the Passamaquoddy tribe. The court answered defendant thus: 

Whatever the status of the Indian tribes in the west may be, all the 
Indians, of whatever tribe, remaining in Massachusetts and Maine, 
have always been regarded by those states and by the United States as 
bound by the laws of the state in which they live .... Their position 
is like that of those Cherokees who remained in North Carolina. It 
was said of them by the United States supreme court, in Cherokee Trust 
Funds, 117 U. S. 288, . . . that they were inhabitants of North Carolina­
and subject to its laws •... 

We do not find that the federal government ever, by statute or treaty, 
recognized these Indians as being a political community, or an Indian 
tribe, within the meaning of the federal constitution. . . . 

They are as completely subject to the state as any other inhabitants 
can be. 100 

101 
The next case, People v. Ketchum, holds that state courts have 

jurisdiction to try an Indian for the murder of another Indian when it does not 
appear that defendant was a member of any tribe with which the national gov­
ernment had treated, and it does appear that he had lived among whites for' 
several years prior to the commission of the crime. The specific language of 
the court is: 

Here it does not appear that the defendant is a member of any tribe 
of Indians, having a chief and tribal laws, nor that the tribe of which has 
ancestors may have been members was ever recognized or treated with 
by the government. On the contrary, it appeared that he had lived among 
the whites for several years. He had his own cabin, lind about three 
acres of land around it, which he cultivated, and on which he raised ve-
g:etables . . . . . . 

In our opinion the court below had jurisdiction to try the case, and the . 
judgment and order should be affirmed. 102 

The many questions and distinctions raised by the preceding cases 
were given partial clarification in Ward v. Race Hors'e, 103 a United 'States 
Supreme Court decision. In this case the court ruled that crimes committed 
by Indians within a state, and not upon a reservation, are in general cognizable 
in the state courts. 

The important facts of this case were that the national government on 
July 3, 1868, entered into a treaty with the Shoshones and Bannock tribes of 
Indians by which the Indians agreed to accept and settle upon certain reserva­
tions, and the national government agreed that the Indians should have "the' 
right to hunt on the unoccupied lands of the United States so long as game may 
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be found thereon, and so long as peace subsists among the whites and Indians 
on ,the borders of the hunting districts. ,,104 

A few days afteI' the consummation of the treaty on July 25, :L868, 
Congress passed an act to provide a temporary government for the Territory 
of Wyoming, 'with1.n which the Bannock Reservation was located, with a provi­
stOll "That nothing in thi~ act shall be construed to impair the rights of person 
OX' property now pertaining to the Indians in said Territory, so long as such 
rights shall remain unextinguished by treaty between the United States and 
such Indians. trI05 

Twenty-two years later (July 10, 1890) Wyoming was admitted into 
the Union with the following language: "That the state of Wyoming is hereby 
declared 'to be a State of the United States of America, and is hereby declared 
admitted' into tho Union on an equal footing with the original States in all re­
spects whatever. ,,106 

The leglsla:ture of Wyoming on July 20, 1895, passed legislation of 
which rCbrula.ted. the killing of game within the state. In OctoberJ 1895, the 
Uninta. County prosecutor filed an information against Race Horse;, an Indian 
of the Bunnock trIbe who resided on the Fort Hall Indian Reservation (a reser­
vation crea.ted by the national government in 1869), for killing seven elk which 
wue In violation of a Wyoming game law; the offense took place off the reserva­
tion, but within the State of Wyoming. 

The "solo question which the case presents is whether the treaty made 
by tho 'Unit cd States with the Bannock Indians gave them the right to exercise 
the hunting privilege, therein referred to, within the limits of the state of 
Wyoming in violation of its laws. ,,107 

1 "t' d" t 108 t 'rhe court, wit 1 Mr. Justice Brown, Wrl mg a lssen, wro e: 

That la treaty may supersede a prior act of Congress, and an act of 
Congress supersede a prior tr(~aty, ' is elementary. Fong Yue 'ring v. 
United States, 149 U.S. 69B; The Cherokee Tohacco, 11 Wall. 616. In 
tho last case it was held that a law of Congress imposing a tax on tobac­
co, if in conflict with a prior treaty with the Cherokees, was paramount 
to tho treaty. Of course the settled rule undoubtedly is that repeals by 
implication are not favored t and will not be held to exist if there be any 
other reasonable cc)Ustruction. Cope v. Cope, 137 U. S. 682, and author­
ities thel'e cited. But in ascertaining whether both statutes can be main­
tained it is not to bo considered that any possible theory, by which both 
can bt~ enfol'ced, must be adopted, but only that rtSpeal by implication 
must be held not to have taken place if there be a reasonable construction, 
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by which both laws can coexist consistently with the intention of Con­
gress. United states v. Sixty-seven Packages Dry Goods, 17 How. 85; 
District of Columbia·v. Hutton, 143 U. S. 18; Frost v. Werrie, 157 U. S. 
46; The act which admitted Wyoming into the Union, as we have said, 
expressly declared that the State should have all the powers of the other 
States of the Union, and made no reservation whatever in favor of the 
Indians. These provisions alone considered would be in conflict with the 
treaty if it was so construed as to allow the Indian.s to seek out every 
unoccupied piece of government land and thereon disregard and violate 
the state law, passed in the undoubted exercise of its municipal author­
ity. But the language of the act admitting Wyoming into the Union, which 
recognized her coequZll rights, was merely declaratory of the general 
rule. 

In Pollard v. Hagan, 3 How. 212 (1845), the controversy was as to the 
validity of a patent from the United States to lands situated in Alabama, 
which at the date of the formation of that State were part of the shore of 
the Mobile River between high and low water mark. It was held that the 
shores of navigable waters and the soil under them were not granted by 
the Constitution to the United States, and hence the jurisdiction exer­
cised thereover by the Federal government, before the formation of the 
new State, was held temporarily and in trust for the new State to be 
thereafter createc:, and that such State when created, by virtue 'Of its 
being, possessed ihe same rights and jurisdiction as had the original 
states. And, replying to an argument based upon the assumption that 
the United States had acquired the whole of Alabama from Spain, the 
court observed that the United States would then have held it subject to 
the Constitution and laws of its own government. The court declared, 
p. 229, that to refuse to concede to Alabama sovereignty and jurisdiction 
over all the territory within her limits would be to 'deny that Alabama 
has been admittecl into the Union on an equal footing with the original 
states' .•.. 

Li Withers v. Buckley, 20 How. 84 (1857), it was held that a statute 
of MissiSSippi creating commissioners for a river within the State, and 
prescribing their powers and duties, was within the legitimate and essen­
tial powers of the State. In answer to the contention that the statute 
conflicted with the act of Congress which authorized the people of 
Mississippi Territory to form a constitution, in that it was inconsistent 
with the provision in the act that 'the navigable rivers and waters leading 
into the same shall be common highways, and forever free, as well to 
the inhabitants of the State of Mississippi as to other citizens of the 
United states, ' the court said (p. 92): 

'In considering this act of Congress of March 1, 1817, it is unneces­
sary to institute any examina'~ion or criticism as to its legitimate mean­
ing, or operation, or binding authority, farther than to affi.rm that it 
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could have no effect to restrict the new state i,n any of its necessary 
attributes as an independent sovereign government, nor to inhibit or 
diminish its perfect equality with the other members of the confederacy 
with which it was to be associated. These conclusions follow from the 
very nature· and obj ects of the confederacy, from the language of the 
conetltution adopted by tho States, and from the rule of interpretation 
pronounced by this court in the case of pollard's Lessee v. Hagan, 3 

How. 223.' 

A like ruling was made in Escanaba Company v. Chicago, 107 U. S. 
678 (1882), where provisions of the ordinance of 1787 were claimed to 
operate to deprive the State of nlinois of the power to authorize the COI};­

struction of bridges over navigable rivers within the state. The court, 
throu1~h Mr. Justice Field, said (p. 683): 'But the States have full power 
to regulate within their limits matters of internal police. including in 
that goneral designation whatever will promote the peace, comfort, con-­
venience and prosperity 01 their people. ' 

And it was further added (p. 688): 
'Whatever the limitation upon her powers as a government whilst in a 

territorial oondition, whether from the ordinance of 1787 or the legisla­
tion of Congress, it ceased to have any operative force, except as volun­
tarily adopted by her, after she became a state of the Union. On her 
admission she at once became entitled to and possessed of all the rights 
of dominion and sovereignty which belonged to the original States. She 
was admitted, and could be admItted, only on the same footing with them 
• • • . Equality of the constitutional right and power is the condition of 
aU the States of tho Union, old and new. t 

In ..Gardwell v. American Bridge Company, 113 U. S. 205 (1884), 
:F~scanaba Company v. Chicago, supra, was followed, and it was held 
thnt a clause in the act admitting California into the Union, which pro­
vided that the navigable waters within the State shall be free to citizens 
of the United states, in no way impfi:ired the power which the State could 
eXercise over the subject if the clause in question had no existence. Mr. 
Justice Field concluded the opinion of the court as follows (p. 212): 

'Tho act admitting California declares that she is admitted into the 
Union on an equal footing with the original States in all respects what­
(wer. I She was not, the:tefore, shorn by the clause as to navigable waters 
v.:rthln her Umits of any of the powers which the original States possessed 
OVl~l' such waters within their limits. I 

A like conclusion was applied in the case of Willamette Iron Bridge 
Co. v. Hatch, 125 U. S. 1, where the act admitting the State of Oregon 
into the Union wns construed. 

Determining, by the light of these principles, the question whether the 
prOVision of the treaty giving the right to hunt on unoccupied lands of the 
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United States in the hunting districts is repealed, in so far as the lands 
in such districts are now embraced within the limits of the state of 
Wyoming, it becomes plain that the repeal results from the conflict 
between the treaty and the act admitting that State into the Union. The 
two facts:. the privilege conferred and the act of admission, are irrecon­
cilable in the se.nse that the two under no reasonable hypothesis can be 
construed as coexisting. 

The power of all the States to reguiate the killing of game within their 
borders will not be gainsaid, yet, if the treaty applies to the unoccupied 
land of the United States in the State of Wyoming, that State would be 
bereft of such power, since every isolated piece of land belonging to the 
United States as a private owner, so long as it continued to be unoccupied 
land, would be exempt in this regard from the authority of the States. 
Wyoming, then, will have been admitted into the Union, not as an equal 
member l but as one shorn of a legislative power vested in all the other 
states of the Union, a power resulting from the fact of statehood and in­
cident to its plenary existence. Nor need we stop to consider the arSll­
ment advanCled at bar, that as the United States, under the authority 
delegated to it by the Constitution in relation to Indian tribes, has a 
right to deal with that Isubject, therefore it has the power to exempt 
from the operation of state game laws each particular piece of land, 
Qwned by it in private ownership within a State, for notl'i~:ng in this case 
~hows that this power has been exerted by Congress. The enabling act 
declares that the State of Wyoming is admitted on equal terms with the 
other States, and this declaration, which is simply an expression of the 
general rule, which presupposes that States, when admitted into the 
Union, are endowed with powers and attributes equal hI scope to those 
enjoyed by the States already admitted, repels any presumption that in 
this particular case Congress intended to admit the State of Wyoming 
with diminished governmental authority. The silence of the act admitting 
Wyoming into the Union, as to the reservation of rights in favor of the 
Indians, is given increased significanc~ by the fact that Congress in 
creating the Territory expressly reserved such rights. Nor would this 
case be affected by conceding that Congress, during the existence of the 
Territory, had full authority in the exercise of its treaty making power 
to charge the Territory, or the land therein, with such contractual bur­
dens as were deemed best, and that when they were imposed on a Ter­
ritory it would be also within the power of Congress to continue them in 
the State, on its admission into the Uni<.in. Here the enabling act not 
only contains no expression of the intention of Congress to continue the 
burdens in question in the State, buy, on the cont:J:ary, its intention not 
to do so is conveyed by the express terms of the act of admission. In­
deed, it may be further, for the sake of the argument, conceded that 
where there are rights oreated by Congress, during the existence of a 
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Territory, which are of such a nature ad to imply their perpetuity, and 
the';onsequent purpose of Congress to continue them in the State, after 
i.ts admission, such continuation will, as a matter of construction, be 
upheld, although the enabling act does not expressly so direct. :Here 
the nature of the right created gives rise to no such implication of con~ 
tinuance, since, by its terms, it shows that the burden imposed on the 
Territory was essentially perishable and intended to be of a limited 
duration. Indeed, the whole argument of the defendant in error rests 
on the assumption that there was a perpetual right conveyed by the 
treaty, when in fact the privilege given was temporary and precarious. 
But the argument goes fUrther than this, since it insists that, although 
by the treaty the hunting privilege wag to cease whenever the United 
States parted merely with the title to allY of its lands, yet that privilege 
was to continue although the United States parted with its entire authority 
ove.r the capture and killing of game. Nor is there force in the sugges­
tion that the cases of the Kansas Indians, 5 Wall. 737, and the New York 
Indians, 5 Wall. 761, are in conflict with these views. The first case 
(that of the Kansas Indians) involved .the right of the state to t~ t~e land 
of Indians owned under patents issued to them in consequence of treaties 
made with their respective tribes. The court held that the power of the 
State to tax was expressly excluded by the enabling act. The second 
case (that of the New York Indians) involved the right of the State to tax 
land embraced in an Indian reservation, which existed prior to the adop­
tion of the Constitution of the United states. Thus these two cases in­
volved the authority of the State to exert its taxing power on lands em­
braced within an Indian reservation, that is to say, the authority of the 
State to e:ll.~end its powers to lands not within the scope of its jurisdiction, 
whilst this case involves a question of whether where no .reservation 
exists a State can be stripped by irnJ2lic~ion and deduction of an essential 
attribute of its governmental existence. Doubtless the rule that treaties 
should be so construed as to uphold the sanctity of the public faith ought 
not to be departed from. But that salutary. rule should not be made an 
i.nstrument for violating the public faith by distorting the words of a 
treatY9 in order to imply that it conveyed rights wholly inconsistent with 
its language and in conflict with an act of Congress, and also destructive 
of the rhrrJ.ts of one of the States. To refer to the limitation contained in '. ~~~~~~~~~~ 

the. territorial act and disregard the terms of the enabling act would be 
to destroy and obliterate the express will of Congress. 

For these reasons the judgment below was errOl,eous, and must, 
therefore, be reversed. 109 . 

This case disposes of many of the questions associated with crimes 
committed. by or against Indians and their property off a reservation with a 
state. That is to say, new states have criminal jUrisdiction over crimes 
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committed by or against Indians and their property to the same extent as the 
or!gin~l states. This ~s so because the court ruled that the equal footing doc­
t::111e dIsposes of any dIfferences created by treaties and/or enabling legisla­
hon between the new and original states. 

Crucial questions which received insufficient attention in the Race 
Horse deCision are: What is the nature and extent of Congress' crimi~­
aut~ority over Indians because they are Indians? Is Congress r authority over 
~dl.ans, an ~uthority which was articulated in United States v. Kagama, 
hmlted to crImes committed within Indian reservations within a state? The 
case of Organized Village of Kake v. EganllO is import~'1t in relation to these 
questions. This is a recent case (1962) which both follows and enlarges upon 
the Race Horse decision. The facts and issue were: appellants (Indians) 
sought reversal of a decision of the Supreme Court of Alaska which r.estrained 
them from operating fish-traps in southeastern Alaska (not on any reservation) 
contrary to the Alaska anti-fish-trapconservation law. In response to appel­
lants' request, the United States Supreme Court declared that "decisions indi­
cate that even on reservations state laws may 1eappli.ed to Indians unless such 
appli~ation would interfere with reservation self-government or impair a right 
gr~ted .or received by federal law ...• 11111 ·Further. ,rState authority over 
IndIans IS yet more extensive over activiti~s, such as in this case, not on any 
reservation. It has never been doubted that States may pll.<J.lsh crImes com­
mitted by India...'1s , even reservation Indians, outside of Indiarl country • ."112 
And continuing, the court: writes that even where hunting and fishing rights are 
reserve<.:. 

by federal treaties, off-reservation hunting and fishing rights have been 
held subject to state regulation, Ward v. Race Horse, 163 U. S. 504 
. . . . [S]tate regulation of off-reservation fishing certainly does not 
impinge on treaty-protected reservation self-government, the factor 
found decisive in Williams v. Lee. Nor have appellants any fishing 
rights derived from federal laws. . . . Congress has neither author­
ized the use of fish-traps . . . nor empowered the Secretary of the 
Interior to do so. 113 

'1'he Race .Horse and Egan deciSIons lend strong support to those who 
would reason that doubts associated with the right of the states to exercise 
criminal jurisdiction over Indians (even reservation Indians) committing 
crimes off the reservation within a f~ate have been resolved in favor of the 
states. Yet, for a deciSion, a deciSion which has never been overruled nor 
formally limited, which holds that r~ational legislation may be enacted to pro­
.teet Indians and Indian property off an Indian reservation but within the terri­
torial limits 'of a state, see United States v. McGowan. 114 In this case the 
Supreme Coutt of the United States ruled that the national government has 
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authority to pass such laws and authorize such measures as may be neceS­
sary to give the Indians full protection in their property and persons, regard­
less of where they may be situated within the territory of the United states. 
The court writes: IfCongres$ alone has the right to determine the manner in 
which this country's guardianship over the Indians shall be carrifld uut. 11115 
Continulng

t 
and quoting with approval from United states v. Ramsey,116 the 

court states: If rCongress possesses the broad power of legislating for the 
Erotection of the Indians wherever they may be within the territory of the 
United States .••• "117 Further, Nevada is not deprived of her sovereignty 
by a national prohibition against taking intoxicants into an Indian colony t a 
colony exterior to Indian territory but within state boundaries, and that the 
national government !ldoes not assert excluSive jurisdiction within the colony. 
Enactments of the Fed0ral Government passed to protect and guard its Indian 
wards only effe!Jt the 0Eeration', within the colony, of such state laws as con­
flict with the federal enactments. 11118 

What can one conclude concerning criminal jurisdiction over crimes 
committed by or against Indians and Indian property off Indian reservations 
within the boundaries of a state? First, there is strong, if not uncontroverti­
ble, legal support in favor of state jurisdiction, unless and until Congress ex­
pressly directs otherwise, or until a state's exercise of crimin.al authority 
unduly conflicts with Congress' guardianship authority. 119 Secondly, Con­
gress' authority, even where expressly exergl"sed7 is limited to a sEecial jur­
isdiction, whereas the states' juri~diction is' general. For example Congress' 
authority is limited to commerce jurisdiction, guardianship and/or protection 
jurisdiction, and possibly jurisdiction inextricably connected with the national 
government1s war, peace, and treaty powers. These latter avenues for na­
tional jurisdiction are manifestations of the lingering, though literally extin­
gpishedt international position of the American Indians. 

A few recent sta.te cases should add further understanding and sup­
port to the above conclusions. 

The first case to be pres'i.mted is In re Holy-Elk-Face v. State. 120 

It manifests a strong intimation in favor of state criminal authority until Con­
gress expresm directs otherwise. In this case a North Dakota juvenile com­
missioner brought action to terminate parental authority over minor children 
because of alleged tmmoral.conduct and neglect of such children. The Indian 
parents were not re$idents of any reservatiOll~ and the incidents of which the 
juvenile commissioner protested occurred exterior to Indian territory and 
within the terri,torlallimits of th~ state. The North Dakota Supreme Court in 
upholding state jurisdiction said: 

We have been unable to find any federal statute and none has been 
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pointed out to us indicating any intention on the part of Congress to exer­
cise federal authority over the relationship between Indian parents and 
Indian children not residing within the boundaries of a r.eservation or in 
Indian country. Neither does there appear to be any tribal law affecting 
the situation now before us. A court of the state is not powerless to pre­
vent by appropriate and available civil action the continuation of the 
crimes of the parents committed within the exclusive territorial juris­
diction of the court. 121 

Another state case is Buckman v. State. 122 In this case Buckman, an 
Indian and a member of the Fort Belknap Indian Community, was convicted and 
imprisoned for forgery. Thereupon Buckman petitioned the court for a writ of 
habeas corpus alleging that the courts of Montana have no jurisdiction over 
offenses committed by Indian wards irrespective of the locus in quo. The 
court answered petitioner thus: 11In State v. Youpee, 103 Mont. 86, •.. an 
Indian was charged with committing statutory rape in a town located five miles 
from the reservation. This court held that as to crimes committed by Indians 
within this state, but without the bounds of 'Indian Country, ' it is within the 
jurisdiction of this state to try and punish such Indians. ,,123 

And in Anderson v. Britton124 the Oregon Supreme Court held in a 
habeas corpus pJ:oceeding that HIt is clear that the power over Indians, as such, 
is not so inherently federal 'as necessarily to exclude the states~ because'Indi­
ans outside 'Indian country' are subject to the general criminal laws of the 
states. ,,125 

From the preceding paragraphs of this chapter, one should note that 
there has evolved two different theories, theories which have received legal 
validation. on the extent of state criminal jurisdiction over Indians, Indian 
property, and Indian territory within a state. The first of these theories 
applies to crimes committed by or against Indians and Indian property within 
Indian territory within a state. The second", except for previously noted ex­
ceptions, to crimes committed by or against Indians and Indian property off 
Indian territory within a s,tate. The first theory, a theory which seems to have 
gained initial expression with the Worcester v. Georgia decision of 1832, holds 
that the states have only such jurisdiction as the national government has con­
ferred. 126 The other that the states have all jurisdktion which Congress has 
not taken away, 127 either expressly or by pre-empting the field with its own 
legislation. These two conclusions are valid except for (1) certain ambiguous 
legal limitations associated with the original states (these limitations were 
discussed in an earlier portion of the study, and (2) possible, and only possi­
ble, limitations (limitations which will now be examined) placed on Congress' 
guardianship and/or protection authority. From certain foregoing deCisions 
of this study, it is obvious that an Indian (or Indian tribes) is placed under 
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special congressional authority (notably congressional guardianship and pro­
tection) not solely because he is an inhabitant of certain territory, but be­
cause he is a person wh(l, for racial reasons t is in need of the benefits of 
special authority. 128 For this reason, Indian law is tainted withracism, and 
there is no way out of the situation by accepting the proposition of a terri­
torial authority. This is unequivocally so if one assumes a special congres­
sional authority over tndians residing within a state, but exterior to Indian 
territory. In short, the idea that Congress can constitutionally pre-empt, or 
even exercise concurrent, jurisdiction over crimes by or against Indians and 
Indian property committed within a state, but outside Indian territory, because 
of authority over Indians per se would seem to run into constitutional diffi­
culties. Recent decisions have held that legislation on the basis of race only 
is unconstitutional. Litigation premised on the racial and/or color issue has 
been especially fecund at the state level. 129 At ~he national level cased are 
more sparse, but the same principle seems to have applicability to the na­
tional government. A landmark case having application to the national govern­
ment is Bolling v. Sharpe. 130 This case arose in the District of Columbia 
and invo1ved a question as to whether Congress and its agents could establish 
rlleially segregated public schools. The Negro petitioners alleged that they 
were refUSed admission to a public school attended by white children solely 
because of their race, and that such segregation deprived them of due process 
of law under the Fifth Amendment. The court answered petitioners thus: 

Classifications based solely upon race must be scrutinized with par­
ticular care, since they are contrary to our traditions and hence consti­
tutionally suspect .•.• As long ago as 1896, this Court declared the 
pl'inciple "that the ConstUlltion of the United states, in its present form, 
forbids, so far as ciVil ant~ political rights are concerned, discrimina­
tion by the General Government, or by the States, against any citizen 
because of his race ..•. And in Buchanan v .. Warley, 245 U. S. 60, 
the Court held that a statute which limited the right of a property owner 
to convey his property to a person of another race was, as an unreason­
able discl'imination, a denial of due process of law . . . . 

Segregation in public education is not reasonably related to any proper 
governmental objective, and thus it imposes on Negro children of the 
District of Columbia a burden that constitutes an arbitrary deprivation 
of their liberty in violation of the Due Process Clause. 

In view of our decision that the Constitution prohibits the states from 
maintaining racially segregated public schools, it would be unthinkable 
that the same Constitution would impose a lesser duty on the Federal 
Government. We hold that racial s~gregation in the public schools of 
the District of Columbia is a denial of the due frocess of law guaranteed 
by the Fifth Amendment to the Constitution. 13 
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It is highly uncertain as to the effect, if any, the Bolling v. Sharpe 
principle has or will have on the national government's guardianship or pro­
tective authority as it relates to the American Indians. This uncertainty is 
highly acute when analyzed in the light of the language and history of the first 
and fifth sections of the Fourteenth Amendment. The language of the first 
section reads: "No state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal protection of 
the laws." And in the language of the fifth section: lIThe Congress shall have 
power to enforce, by appropriate legislation, the provisions of this article. fI 

The fifth section of this Amendment is especially interesting when viewed in 
relation to state and national decisions which have interpreted the language 
of the first section. That is to say, many Fourteenth Amendment decisions 
have declared state action unconstitutional because of discrimination (and a 
sizable portion of these have been decided on the basis of racial discrimina­
tion), and not because of ove:mrotection of a minority. Thus the fifth section 
of the Fourteenth Amendment (a section which mayor may not be interpreted 
to be neutral in terms of race) may be sufficient to authorize Congress to 
protect and/or give guardianship to the American Indians off reservations 
within the several states. 
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that is, especially in torms of state jurisdiction of crimes committed by non­
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41See United States v. Ramsey, 271 U.S. 467, 469 (1926). In this 
case the court said: liThe authority of the United States ,mder 2145 to punish 
cri~es occurring within the State of Oklahoma, not co:rnmitted by or against 
Indlans~ was ended by the grant of statehood. United States v. :McBratney, 
104 U. S. 621, 624; Draper v. United States, 164 U. S. 240. But authority in 
respect of crimes committed by or against Indians continued after the admis­
sion ~f t~e state as it was before, Doni1.~ v. United States, 228 U. S. 243, 
271, In vlrtue of the long-settled rule that such Indians are wards of the nation 
in respect of whom there is devolved upon the Federal Government 'the duty 
of protection, and with it the power.' United States v. Kagama, 118 U. S. 375 
384. If And see also United States v. Pelican, 232 U. S. 442, 445 (1914), wher~ 
the court declared: "The authority of Congress to deal with crimes co:rnmitted 
by or ~ain.st Indians upon the lands within the reservation was not affected by 
the admlsslOn of the state of Washington into the Union. . . ." 

42United States v. Kagama, 118 U. S. 375, 383 (1886). In this case 
the court speaking of an 1885 enactment, an enactment making certain crimes 
committed by Indians against Indians or their property within Indian reserva­
~ions within the state subject to federal court jurisdiction, said: "It does not 
mterfere with phe process of the state courts within the reservation nor with 
the operation of State laws upon white people found there." See als~ Organized 
Village of Kake v. Egan, 7 L. ed. 2d 573, 579 (1962). Here the court writes' 
"the retention of 'absolute r federal jurisdiction over Indian lands adopts the . 
formula of nine prior statehood Acts. Indian lands in Arizona remained 'under 
the absolute jurisdiction and control' of the United States; •.. yet in Williams 
v. Lee, 358 U. S. 217 ... we declared that the test of whether a state law 
could be applied on Indian reservations there was whether the application of 
that law would interfere with reservation self-government. The identical lan­
guage appears in Montana's admission act, ... yet in Draper v. United States, 
164 U. S. 240, ... the court held that a non-Indian who was accused of mur­
?el'ing another non-Indian on a Montana reservation could be prosecuted only 
m the state courts . . .. Draper and Williams indicate that 1 absolute' federal 
~urisdiction i~ not invariable exclusive jurisdiction." The Egan case, a crim­
mal case agamst Indians arose in Alaska for operating fish-traps in southeas­
tern Alaska contrary to the Alaska anti-fish-trap conservation law. 

43 
233 U.S. 587 (1914). 

44 
Apapas v. United States, 233 U. S. 587, 58H-590 (1914). See also 

United states v. Nice, 241 U. S. 591, 598 (1916), where thecoul't said: "Citi­
zenship is not incompatible with tribal exlstence or continued guardianship, and 
so may be conferred without completely emanCipating the Indians or placing 
them beyond the reach of congressional regulations adopted for their protec­
tion. rr And Hallowell v. United states, 221 U.S. 317, 324 (1911), where the 
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court wrote: "the mer~ fad that citizenshi.p has been conferred upon Indians 
does not necessari'!:y end the right 01' duty of the United States to P8.SS laws in 
their interest as a dependent people. " 

45See Williams V. Lee, 358 U.S. 217, 220 (1959). The crucial lan­
guage of this decision will be given later (pages 120-121). 

4643 Stat. 253. The relevant portion of this act reads: "All non­
citizen Indians born within the territorial limits of the United States be, and 
they are hereby, declared to be citizens of the United States. " 

47 The 14th Amendment reads: "All persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the States wherein they reside." An elaborate discussion 
of whether the Indians as citizens of the United States became citizens of the 
states wherein they reside is given in Porter v. Hall, 34 Ariz. 308, 271 Pac. 
411 (1928). 

48 The decisions discussed above are concerned with crimes of non­
Indians against the persons of other non-Indians, but they are undoubtedly also 
applicable: (1) to crimes by non-Indians against the property of other non­
Indians, and (2) to non-Indian offenses where there are no proprietary or per­
sonal victims. 

49It is interesting to note that the "equal footing doctrine, " that is, 
new states being admitted to the Union on an equality with the original, has 
more than a casual relationship to the present jurisdictional question. For 
a case which is closely, bl't not directly in point, see Ward v. Race Horse, 
163 U. S. 504 (1896). This case wi1~ be presented later in the st:Idy. 

50For a description of the national government's actllal jurisdiction 
of crimes committed by or against Indians within Indian territory see chapter 
II of this study. Actual jurisdiction means that Congress has legislatively 
defined specific activities as constituting crimes against tp.e national govern­
ment. 

51 . 
326 U. S. 496, 498 (1946). 

52For evidence which hews to th~ idea that national authority over 
Indians and Indian territory is not delegated see chapter IV of this study. And 
for a decision which holds that the national government can constitutionally 
divest itself of authority over Indians and Indian territory without a constitu­
tional amendment see Anderson v. Gladden, 293 F. 2d 463 (1961). Also Ander­
son v. Britton, 212 Or. 1 (1957), cert. den. 356 U, S. 962 (1958). 
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53nonnelly v. United States, 228 U. S. 243 (1913); Lucas v. United 
States! 163 U. S. 612 (1696); Ex g~rte Cl~og, 109 U. S. 556 (1883); United 
~ v. Rogers;- 45 U.S. 567 (1846); §.mith v. United States, 151 U.S. 50 
(1894). 

54See Albe1{ty',v. United states, 162 U. S. 499 (1896), and United 
States v. Rogers, 45 U.S. 567, 573 (1846). In the Rogers decision the court 
said: ftwe think it very clear, that a white man who at mature age is adopted 
in an Indian tribe does not thereby becalme an Indian, and was not intended to 
be embraced in the exception above mentioned .••. [TJhe exception is con­
fined to those who by the usages and cu.stoms of the Indians are regarded as 
belonging to their race. It does not speak of members of a tribe, b~t of the 
race generally. • . • If ' 

55See the preceding paragraphs of this c:hapter. 

5623 Stat. 362, 385, 

5735 Stat. 1088, 1151. 

58478tat. 336, 337. 

59It is significant that Congress, even after passage of the 1885 act 
and its amendments t has not eliminated tribal jurisdiction over crimes com­
mitted by one Indian on the person or property of another except in the case of 
the specifically enumerated crimes. And even in the case of the specifically 
enumer..a,ted crimes it was not unequivocally clear that the purpose of the 1885 
act and its amendments was to deprive the tribes of jurisdiction, i. e., rather 
than to give the federal courts concurrent jurisdiction. Whatever may have 
been Congress I intent, the effect seems to have been to give the federal courts 
exclusive jurisdiction. See Petition of Carmen, 165 F. Supp. 942, affld. 270 
F.2d 809; cert. den. 361 U. S. 934, rehearing den. 361 D. S. 973 (1958), where 
the court held that federal courts have exclusive jurisdiction over crimes 
enumerated in the Ten Major Crimes Act when they are committed by an Indian 
within Indian country. See also Seymour v. Schneckloth, 346 P. 2d 669; 55 
Wash. 2d 109 t on remand 369 P.2d 309, reversed on other grounds 368 U. S. 
351 (1959). It should be noted that the Petition of Carmen case is important 
in another respect. It is further important in that it decided that an Indian 
defendant could not waive in a state trial court his right to be tried in federal 
court under the Ten Major Crimes Act since such right is not a mere proced-· 
urnl one. For a parallel case see Wesley v. Schneckloth, 346 P.2d 658, 55 
Wash. 2d 90 (1359). 

6°70 Stat. 792. 
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61see chapter II of this study. 

62
67 Stat. 588; 18 U. S. C. 1162 (1958). 

63See chapter II of this study for the act's specific provisions and 
exceptions. The constitutionality of this act was Challenged but upheld in 
Anderson v. Britton, 212 Or. 1 (1957), cert. den. 356 tf. S. 962 (1958). 

64109 U. S. 556 (1883). Before this time it was uniformly held that 
the federal courts had no jurisdiction of crimes committed by one Indian 
against another Indian (or his property) of the same tribe. See United States 
v. Saunders, 27 Fed. Cas. No. 16,200 (1847); Ui.lited States v. Rogers, 45 
U. S. 567 (1M6). 

65The non-Indian populace were not always pleased with the adminis­
tration of criminal justice by the Indian tribes. This dissatisfaction is captured 
as ~arly as 1846 in a message to the Senate and House of Representatives by 
President James K. Polk. He states: "Such a modification of the ~xisting 
laws is suggested because if offenders against the laws of humanity in the 
Indian country are left to be punished by Indian laws they will generally, if 
not always, be permitted to escape with impunity. . . • For years unprovoked 
murders have been committed, and yet no effort has been made to bring the 
offenders to punishment. II --James D. Richardson, A Complication of the MeS­
sages and Papers of the Presi.dents 1789-.!.~0~ Vol. 4, 1907, p. 430. 

66118 U. S. 375 (1886). There were no dissents to this opinion, and 
it has been cited as controlling in numerous cases. In short, the general 
principles developed and/or ratified in this opinion are still good law. See 
also United States v. Thomas, 151 U. S. 577 (1894). 

67 United States v. Kagama, 118 U. S. 375, 376 (1886). 

68lbid., pp. 378-379. Italics mine. 

69United States v. Kagama, 118 U. S. 375, 379 (1886). 

70Ibid., p. 380. Italics mine. 

71United States v. Kagama, 118 U. S. 375, 380 (1886). 

72United States v. Rogers, 45 U. S. 567, 571-572 (1846). 

73 . 
United States v. Kagama, 118 U. S. 375 1 381-382 (1886). 
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74unlted States v. Kagama, 118 U.S. 375, 382-383 (1886). 

7C'.. 
t.ilhid., pp. 383-385. This decision, Austin Abbott reminds us, 

marks the "final and conclusive establishment of the Legislative power over 
Indians as individuals • • • • II--Irlndians and the Law, " by Austin Abbott, 
2 Hal"v. L. Rev. 167, 173 (1888-1889). 

76The ,Kagama deCision, almost of necessity, forces one to ask: 
Who has jurisdiction of non-tribal Indians who commit crimes within an 
Indian reservation? There are no United States Supreme COUl"t decisions 
directly in point, but a. state court held in People ex reI. Schuyler v. Living­
stone, 123 Misc. 605 (1924), that a non-tribal Indian may be subjected to the 
criminal jurisdiction of state courts for crimes committed. within an Indian 
reservation within a state whel"e the crime committed is not one of the crimes 
enumerated in the United states Criminal Code, or more specifically, the 
1885 Act and its amendments. In this case the d.efendant; who had lived on 
the Onondaga Indian Reservation, off and on, for about thirty years, was con­
victed Md imprisoned in the Onondaga Penitentiary, New York, for the crime 
of assault. She assaulted Rundel Jones, a white boy, upon the highway which 
passes through the Onondaga Reservation. Defendant alleged that the impri­
sonment was "unlawful for the reason that she is an Indian, and. the crime for 
which she was convicted was committed within the confines of an Indian reser­
vation, and, therefore, that the courts of this state have not jUl"isdiction to 
punish hel" .•.. " In response to defendant's allegation, the court answel"ed: 
"It has been held that one who is no.t a tribal Indian is just as amenable to the 
criminal laws of the state for an offense committed on the resel"vation as it 
the offense had been committed anywhere else in the state. State v. Camp­
bell, suprn. . • • The relator was not a member of the Onondaga tribe, but 
a mel"e sojourner upon their rese:rvatiob. The offense which she committed 
was not against an Indian~ but against a white pel"son, a citizen of the state 
of New YOl"k. I, thercfol"e, hold that the court had jurisdiction in the case 
and thnt the relntor was pl"operly imprisoned by virtue of the conviction. " 

The ~ v. Campbell case, 55 N. W. 553 (1893), held that one who 
is not a tdbal Indian is just as amenable to the criminal code of the state ~or 
an offense committed within an Indian reservation as if the offense had been 
committed anyWhere else in the state. And secondly, where the state is not 
restl"ictec1 by treaty or by the act adnlitting a state into the Union, and except 
so fal" as l"estricted by Congress I authority to regulate commerce with Indian 
tribes, the criminal jul'isdiction of the state extends ovel" the territorial 
limits of an Indian l"esel"vation, so as to apply to all persons therein who al"e 
not tribal Indians under the cal"e of the United states. 

77241 U. S. 602 (1916). 
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78lbid• J pp. 605-60B. The right or Indian self-govel"nment has been 
tested in many cases. See for example Ex parte Crow Dog, 109 U. S. 556 
(1883); United States v. ,Kagama, U.8 U.S. 375 (1886); Talton v. Ma!es, 163 
U.S. 376 (1896); Jones v •. Meehar.!1 175 U.S. 1 (1899); Bustel" v. Wl"lghts, 
203 U. S. 599 (1906); ~okee NatiQ..n v. Journeycake, 155 U. S. 196 (1894); 
Turnel" v. United States and Creek Nation, 248 U. S. 354 (1919). 

79358 U.S. 217, 220 (1959). 

80lbid. 

81Williamsv. Lee, 358 U.S. 217, 219-220 (1959). 

82 Elk v. Wilkins, 112 U. S. 94, 100 (1884); Swatzell v. Industrial 
Com., 78 Ariz. 149 (1954). It is a principle of national statutory construc­
tion that general laws of Congress do not apply to Indians unless so exp~e~sed 
as to clearly manifest an intention to include them. However, for a deCISIon 
which doubtfully Changes this principle see F. P. C. v. Tuscarora ~di,an NJ!: 
tion, 362 U. S. 99, 115 (1960). In this decision the court writes: t it IS now 
well settled by many decisions of this court that a general statute in tel"ms 
applying to all pel"sons includes Indians and their propel"ty intel"ests. " 

83Williamsv. Lee, 358 U.S. 217, 220 (1959). 

84See chapter IT of this study. Also Carpentel" v. Shaw, 280 U.S. 
363 (1930), and Squire v. Capoernan, 351 U. S. 1 (~956), wh~re it was held 
that doubtful expl"essions in acts of Congress relatmg to IndIans are to be 
resolved in favor of the Indians. 

85See preceding paragraphs of this chaptel". 

8614 Fed. Cas. No.7, 720 (1878). 

87112 U. S. 94, 108 (1884). 

88See also United States v. Rogers, 45 U. S. 567, 572-573 (1846), 
in chapter V of this study. 

89cramer v. United States, 261 U.S. 219 (1923). See also Rerrin 
v. United States t 232 U. S. 478, 482 (1914), where t~e Untted, States, SUp~eme 
Court held: liThe power of Congress to prohibit the mtr~ductIon of mtoxI­
cating liquors into an Indian reservation, wheresoever SItuate, an~ to pro­
hibit traffic.in such liquOl'S with tribal Indians, whethel" upon 01" oft a l"~sel"­
vation and whether within or without the limits of a State, does not admIt of 
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any doubt. It arises in part from the cla\lse iIll the Constitution investing Con­
gress with authority 'to regulate COlnmeri~e with foreign nations, and among 
the several statest and with Indian tribes, I anld in part from the recognized 
relation of tribal Indians to the Federal G<)vernment •... These Indian 
tribes are the wards of the Nation. They lare communities dependent on the 
United states • • • • From their very wealmefls and helplessness, so largely 
duo to the course of dealing of the Federal Government with them and the 
treaties in which it has been promised, th.~re arises the duty of protection, 
and with it the power. This has always been 'recognized by the Executive and 
by Congress, and by this {lourt, whenever the~ question has arisen.' !Tnited 
States v. Kagama, 118 U. S. 375, 383. II And also :Q.nited states, v. F(~ 
three Gallons of Whisk§!, 93 u. S. 188 (18'76)1. 

90 
163 U.S. 504.(1896). 

912 Johns Cas. 344-345 (1801). 

92
4 Kan. 60 (1866). 

93Ibid., p. 65. 

94 Ibid., p. 67. 

9527 Fed. cas. No. 16,212 (1870). 

96 . 
United states v. Sa-Coo-Da-Cot alias Yellow Sun, 27 Fed. Cas. 

No. 16,212 (1870). 

9727 Fed. Rep. 606 (1886). 

98 In re Wolf, 27 Fed. Rep. 606, 610 (1886). 

9984 Me. 465; 24 Atl. Rep. 943 (1892). 

100Ibid., pp. 943-944. 

10173 Cal. 635 (1887). 

102 Ibid., p. 639. 

103163 U. S. 504 (1896). 

10416 stat. 673, 674-675. 
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10515 StM. 178. 

10626 stat. 222:. 

107 
~arc1 v. Ra~ Hors~, 163 U. S. 504, 507 (1896). 

108Mr• Justice Brown's pertinent language reads: nConceding at 
once that it is within the power of Congress to abrogate a treaty, or rather 
that the exerci.se of such power raises an issue, which the other party to the 
treaty is alone competent to deal with, it will be also conceded that the abro­
gation of a public treaty ought not to be hlferred from doubtful language, but 
that the intention of Congress to repudIate its obligation ought clearly to 
appear .•.. 

Not doubting for a moment that the preservation of game is a 
matter of great importance, I regard the preservation of the public faith, 
even to the helpless Indian, as a matter of much greater importance. If the 
position of the court be sound~ this treaty might have been abrogated the 
next day by the admission C)f Wyoming as a State, and what might have been 
done in this case might be done in the case of every Indian tribe within our 
boundaries. There is no limit to the right of the State, which may in its dis­
cretion prohibit the killing of all game, and thus practically deprive the 
Indians of their principal means of subsistence. 

I am not impressed with the theory that the act admitting Wyoming 
into the Union upon an equal footing with the original States authorized them 
to impair or abrogate rights previously granted by the sovereign power by 
treaty, or to discharge itself of burdens which the Vnited states had assumed 
before her admission into the Union. In the cases of the Kansas L'ldiallS, 5 
Wall. 737, we held that a State, whenadmitted into the Union, was bound to 
respect an exemption from taxation which had been previously granted to 
tribes of Indians within its borders, because, as the court said, the State of 
Kansas 'accepted this status when. she accepted the act admitting her into 
the Union. Conferring rights and privileges on these Indians cannot affect 
their situationt which can only be changed by treaty stipulation or a voluntary 
abandonment of their tribal organi.zation. As long as the United states recog­
nizes their national character they are under the protection of the treaties 
and laws of Congr:ess, and their property is withdrawn from the operation of 
state laws. I 

It is true that the act admitting the state of Kansas into the Union 
contained a proviso similar to that in the act erecting a government for the 
Territory of Wyoming, viz.: 'That nothing contained in this said constitution 
respecting the boundaries of said state shall be construed to impair t.he rights 
of person or propelrty now pertaining to the Indians of sru.d Territory, so long 
as such riglits shaH remain unexting-uished by treaty with such Indians.' In 
this particular the~al;es differ from each other only in the fact that i~he 
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provi~/o in the one ease is inserted in the act creating the Territory, and in 
the other ill the act admitting the Territory as a state; and unless we are to 
say that the act admitting the Territory of Wyoming as a state absolved it 
from its liahilities as a Territory, it would seem that the treaty applied as 
much in the one case as in the other. But however this may be, the proviso 
tn tlw territorial act exhibited a clear intention on the part of Congress to 
continue in force the stipulation of the treaty, and there is nothing in the act 
admitting the Territory as a State which manifests an intention to repudiate 
them. I think, therefore, the rights of these Indians could only be extin­
guished by purchase, or by a new arrangement with the United States. 11_­

~!£I v. Race Horse, 163 U.S. 504, 517-520 (1896). 

l09Ward v. Race Horse; 163 U. S. 504, 509-516 (1896). Italics 
Mine. 

110 
7 L. cd. 2d 573 (1962). For a representative sample of state 

decisions (decisions concerned with jurisdiction over crimes committed by 
Indiana within a state, but not within Indian territory) decided between the 
!lace Horse and Egan decisions see: ?ablo v. People, 23 Colo. 134, 46 Pac. 
636 (lH96); ~ v. Spotted Hawk, 22 Mont. 33, 55 Pac. 1026 (1899); State 
v. ~I, 29 Nev. 203, 87 Pac. 3 (1906); Kennedy v. Becker, 215' N. Y. 42, 
109 N. E. 116 (1915). All of these; decisions upheld state jurisdiction, but for 
various ronsons. 

1110 . d I ' rgrunze Vi l!lEe ofKake v. Egan! 7 L. ed. 2d 573, 583 (1962). 
Italics mine. -

millO. 

1l2lb1d• 

1131bid., p. 584. 

114
302 U. S. 535 (1938). 

115Ibid .• p. 538. 

llG271 U. S .• 167, 471 (1926). 

117 
United states v. McGowan, 302 U. S. 535 t 539 (1938)( Italics 

119congrcss' guardianship authority over Indians as members of a 
speoUla race will be furth<.'n: examined in later paragraphs. 
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104 N. W. 2d 308 (1960). 

121' 
m re HolY-Elk-Face v. State, 104 N. W. 2d 308, 318 (1960). 

Italics mine. 

122 
366 P.2d 346 (1961). 

12311iid• 

124 
318 P.2d 291 (1957). 

125 
Anderson v. Britton, 318 P.2d 291, 300 (1957). Italics mine. 

126 
For a possible exception to this theory see the Organized Vil-

lage of Kake v. Egan decision (7 L. ed. 2d 573, 583) where the court implies 
that the states may have limited jurisdiction of crimes committed by or 
against Indians and Indian property within Indian territory within a state. 
The court writes: "decisions indicate that even on reservations state laws 
may be applied to Indians unless such application would interfere wi.th reser­
vation self-government or impair a right granted or reserved by federal 
law . . . . state authority over Indians is yet more extensive over activities 

. ' such as in this case, not on any reservation. " 
. ' 

127 -
And as noted earlier, the area of Congressional action or dis-

cretion is confined within narrow limits, so narrow in fact that one wonders 
whether it is meaningful, significant, or wise to talk about Congress' crim­
inal authority over Indians, that is, as distinguished from other United 
states citizens. 

128 
See also United States v. Thomas, 151 U. S. 577, 585 (1894); 

Donnelly v. United States, 228 U. S. 243, 269 (1913); Browning v. United 
States, 6 F.2d 801, cerL den. 269 U.S. 568 (1925). 

129 ' 
For a few of the more important cases see Brown v. Board of 

Education, 34:7 U. S. 483 (1954); Shelly v. Kraemer, 3B4 U. S. 1 (1948); 
Sweatt v. Painter, 339 U. S. 629 (1950); McLaurin v. Oklahoma State Re­
gents, 339 U. S. 63'7 (1950). 

13°347 U. S. 497 (1954). 

131 . 
BollIng v. Sharpe, 347 U. S. 497, 499-500 (1954). 
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CHAPTER VII 

THE NA1'rONAL GOVERNMENTIfS PLENARY AUTHORITY 

OVER INDIANS: THEm CRIMINAL 

PROCEDURAL GUARANTEES 

The major purpose of the foregoing chapters of this study has be-en 
to pr()vLde the ronder with a clearer understanding of the criminal jurisdic­
Uonnl relationships of the Indians and their territory to foreign nations, the 
national government, the states, and tribal governments. These jurisdic­
tional relationships were conceptualized early in the introductory chapter as 
U. v(lrticnl distribution of authority. The development through judicial deci­
s10nR of the vertioal distribution of authority concept concerning criminal 
jurisdiction over Indians and Indian territo~y touched rathe.r Ug?tly th~ hor·· 
izontal distribution of authority concept wInch was also defmed m the mtro­
ductory chapter. Therefore, because the following chapters of t~is study 
will b\i conc(!rncd primarily with the criminal procedural guarantees of the 
Amerlcnn Indian Cl.B expressed in the federal Bill of Rights, one cannot ignore 
tlw horizontal distribution of authority concepti this concept is concerned with 
the dissmninatlon of governmental authoriiy among .and within the legislative, 
cxe(~utlv()t und judicial branches, irrespective of whether the dissemination 
tnlt.(~s place nt the nntional, state, or tribal levels. The horizontal an? verti­
cal distribution of authority concepts are important because the AmerlCan 
Indlnnls criminal procedural guarantees are inextricably cOhnected, and to 
a. large extent determined, by the utilization and dissemination of authority 
umong and within levels of government. Or looking at the same, conceptual 
pattel'us from a different perspective, the purpose of the followmg chapters 
will be directed toward a clarification and delineation of the scope and extent 
of governmental powers (tul.tlonal, state, and tribal) as they effect the crim­
inal procedural guarantees (as expressed by the federal Bill of Rights) of the 
Alll(~t'icnn Indian. These governmental powers can be divided into two cate­
gOl'ies~ the Eositi V,l) and the Earndoxical. The first category has reference 

. to arcas of authority where the govcl'nmcnts (state, national, and/or tribal) 
NUl ~itl\N' protect or restrain the fudians in their procedural guarantee?; the 
second hus reference to areas of attthority where governments are forbldden 
to cnter. 

In ordm' that the above concepts wi'll be visualized in their inextri­
cnblcllcsS ~md tl'\to significance; a few of thE~ more important and general 
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principles delineated in the foregoing chapters of the study demand recapitu­
lation. 

The first case which merits a recapitulation is Cherokee Nation v. 
Georgia. In this case the court dismissed the Cherokee claim to national 
independehce and sovereignty by declaring that Indian tribes "may, more 
correctly, perhaps be denominated domestic dependent nations •.•. 'l'heir 
relation to the United States resembles that of a ward to his guardian. II This 
decision disposed of the idea that the Indian tribes were independent and sov­
ereign nations in the sense that Great Britain and France are independent and 
sovereign nations, but left ambiguous the relationship of t.be Indians to the 
state and national governments. Resolution of this relationship received par­
tial clarification, however, in Worcester v. Georgia. In this decision the 
court wrote: liThe Cherokee nation. . . is a distinct community, occupying 
its own territory, with boundaries accurately described, in which the l:;\ws of 
Georgia can have no force • . • ." By these two decisions the criminal status 
of the American Indian (both tribally and individually) was fundamentally, 
though not elaborately, determined. More preCisely, in the disposition iQf 
later cases, the Indians' criminal status received increased elaboration" His 
criminal status rested more and more, and with less ambiguity, within i;he 
sole and exclusive jurisdiction (at least the potential jurisdiction), of the na­
tional government. Secondly, the cases which follow Worcester are fecund 
via clarifying horizontal distribution ot authority relationships. 

One of the leading, if not the leading, decisions regarding dissem­
ination of governmental authority over Indians (tribal and individual) a:nd 
Indian territory was handed down by the United States Supreme Court in 
United States v. Kagama. The court wrote in this case: The Indi.an tribes 

• were, and always have been regarded as having a semi­
independent, position when they preserved their tribal relations; not 
as States, not as nadons, not as possessed of the full attributes of 
sovereignty, but as a separate people, with the power of regulating 
their internal and social relations, and thus far not brought under 
the laws of the Union or of the State in whose limits they resided. . 
. . These Indian tribes ~ the wards of the nation. They are com­
munities dependent on the United States. Dependent largely on their 
daily food. Dependent ontheir political rights. They owe no allegi~ 
ance to the States, and receive from them no protection. Because 
of the local in feeling, the people of the States where they are found 
are often their deadliest enemies. From their very wealmess and 
helplessness, so largely dUd to the course of dealing of the Federal 
Government with them 'and~!:le treaties in which it has been promised, 
there arises the duty of protection, and with it the power .••. The 
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power of the General Government over these remnants of a race once 
powerful, now weak and diminished in numbers, is necessary to their 
protection as well as to the safety of those among whom they dwell. It 
must exist in that Government, because it nevet· has existed anywhere 
elae, because the theatre of its exercise is within the geographical 
limits of the United States, because It has never been denied, and be­
cause it alone can enforce its laws on all the tribes. 

The Kagama deciSion adds clarification and finality, both legally and 
theoretically, to many of the problems associated with a vertical dissemina­
tion of criminal authority over Indians. Secondly, the Kagama decision une­
quivocally rules that the national government1s authority over Indians is not 
limited to tribes, hut can be exercised in terms of both prosecuting and pro­
tecting individual Indians. Thirdly, the Kagama decision explicitly rules that 
~he national government has authority over Indians because they are Indians. 
"""nstly, the decision, by declaring the congressional enactment in question 
constitutional, adds clarification and meaning to the horizontal distribution 
of authority concept. It is to the horizontal disseminn.tion of authority over 
Indiana and Indian territory at the national level that. the remaining para­
graphs of this chapter will be devoted. These paragraphs will have impor-­
tant significance in term' of delineating the American Indians' criminal pro­
cedural safeguards at the national, state, and even tribal jurisdictions. 

'rhe horizontal dissemination of authority over Indians and Indian ter­
ritory at the national level can be attacked through an analysis of the following 
two questions. What is the extent of Congress' guardianship or wardship 
authority over Indians and Indian territory in relation to the other branches 
of the national government? What type of paradoxical powers, specifically in 
relation to an Indian's criminal procerlural guarantees (federal Bill of Rights 
protections), de and/or must the national branches of government enforce? 
Astl. partial vesolution of these two questions, attention should be first direct­
ed to the March 3, 1871, Act. This Act provided that "no Indian nat£on or 
tribe within the territory of the United States shall be acknowledged or recog­
nized as an independent nation, tribe, or power with whom the United States 
may contract by treaty. ,,1 As explained earlier, the international relations 
between the various Indian tribes and foreign nations were superseded, at 
loast theoretioally (and ill most oases in actuality), by actual developments. 
Nevertheless, the President, with the consent and advice of the Senate, had 
c(mtinued to conclude treaties with the Indian tribes. It was the purpose of 
t~,e Act of 1871 to formally divest the executive branch and the Indians of their 
hilstorlcal tH;1aty responsibilities and characteristics. Or somewhat differ­
ently J the purpose of the Act was to place the governance of Indians and Indian 
alffairs into the hau.ds of Congress!1 as entirely a matter of legislation. 2 The 
purpose of this Act leads one to ask: to what extent have the governance and 
protection of lndtuns and Indian affairs become entirely a matter of Congress? 
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The United states Supreme Court focuses attention and light on this 
question in Stephens v. Cherokee Nation. 3 In this case the court wrote "that 
Congress posSesses plenary power of legislation in regard to [Indian tribes] g 

subject only to the Constitution of the United States. ,,4 Just four years later, 
however, in the case of Lone Wolf v. Hitchcock, 5 the United States Supreme 
Court left the already ambiguous Stephens' principle shrouded in doubt. The 
disposition of this case centered on Congress' legal right to authorize the 
Secretary of the Interior, contrary to tribal desire, to execute leases affect­
ing lands owned by certain Indian tribes. More specifically t Lone Wolf, in 
hehalf of certain Kiowa, Comanche, and Apache Indians, argued that these 
tribes were vested with legal interest to certain tribal lands held in common 
within the reservation. A legal interest v.;hich could not be abridged by leg­
islative act in any other mode than that specified in the Medicine Lodge 
Treaty of 1867, r,l.lld that as a result of the said treaty stipulation the interest 
of the Indians to certain disputed lands fell within the protection of the Fifth 
Amendment of the Constitution of the United states, and such interest (indir­
ectly at least) came under the control of the judicial branch of the govern­
ment. The court answered thus: 

The contention in effect ignores the status of the contracting Indians 
and the relation of dependency they bore and continue to bear towards 
the government of the United States. To uphold the claim would be to 
adjudge that the indirect operation of the treaty was to materially limit 
and qualify the controlling authority of Congress in respect to the care 
and protection of the Indians, and to deprive Congress, in a possible 
emergency, when the necessity might be urgent for a partition and dis­
posal of the tribal lands, of all power to act, if the assent of the Indi­
ans could not be .obtaill.ed. 

Now, it is true that in decisions of this oourt, the Indian right of 
occupancy of tribal lands, whether declared in a treaty or otherwise 
created, has been stated to be -sacred, or, as sometimes expressed, 
as sacred as the fee of the United States in the 'same lands .... But 
in none of these cases was there involved a controversy between 
Indians and the government respecting the power of Congress to ad­
minister the property of the Indians • • • • 

Plenary authority over the tribal relations of the Indians has been 
exercised by' Congress from the beginning, and the power has. always 
been deemed a political one, not subject to be controlled by the judicial 
department of the government. Until the year 18'n the policy was pur­
sued of dealing with the Indian tribes by means of treaties, and, of 
course, a moral obligation rested upon Congress to aot in good faith 
in performing the stipulations entered into on its behalf. But, as with 
treaties made with foreign nations .•. the legislative power might pass 
laws in oonflict with treaties made with the Indians. 6 
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Continuing, the court concluded with this thought: 

In any event; as Congress possessed full power in the matter, the 
judiciary cannot question or inquire into the motives which prompted 
the enactment of this legislation. If injury was occasioned, which we 
do not wish to be understood as implying, by the use made by Congress 
of its power t relief must be sought by an appeal to that body for redress 
and not to the courts. 7 

The court's extreme principle of refusing to examine or rule on 
actions of Congress proved incapable of satisfying the Indians, later courts, 
or constitutional theory. 

In the case of Perrin v. United states
8 

the United States Supreme 
Court added clarification to the Lone Wolf decision by saying that Congress' 
"plenary authority" over Indians and Indian relations does not necessarily 
imply that Indians occupy a position of "plenary dependency" in relation to 
the national legislature. In this decision the court, after noting that Congress' 
authority or power for dealing and adopting measures for the Indians' protec­
tion is contingent only to the preser .. ce of the Indians and their status as wards 
of the national government, held that Congress' authority over Indians and 
Indian relations "does not go beyond what is reasonably essential to their 
protection, and that, to be effective, its exercise must not be purely arbi­
tral,)" but founded upon some reasonable basis . . • . ,,9 On the other hand, 
continues the courtl "it must also.be conceded that, in determining what is 
reasonably essential to the protection of the Indians, Congress is invested 
with a wide discretion, and its action, unless 8urely arbitrary, must be 
accepted and given full effect by the courts. ,,1 

The limitation placed on Congress f plenary authority over Indians 
and Indian relations, as indicated in. the Perrin decision, received further 
condonence in United States v. Alcea Band of Tillamooks. 11 In this decision 
Cbtef Justice Vinson observed that ,rThat power of Congress over Indian affairs 
may be of a plenary nature; but it is not absolute. 'f12 

Unfortunately, the role of the national government, and more speci­
fioally th!3 federal judiciary, as a protector of Indian criminal procedural 
rights has never been adequately recorded. This statement becomes especi­
ally meaningful when one becomes cognizant of the fact that the foregoing 
decisions wore pl.'imadly preoccupied with Congress' authority or power over 
Indinn tribes and not over individual Indians .13 Yet, as one looks at the fore­
goIng deoisions in relation to other early and c'Urrent decisions concerned with 
the restraining effect of the federal Bill of Rights on the executive, judicial, 
3lld legislative branches of the national government, one would, with only 
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superficial insight, most likely conclude that the American Indian is entitled 
to all the federal Bill of Rights protections. Mr. Felix S. Cohen speaking in 
this relationship writes: 

If an Indian is accused of counterfeiting he is entitled to a jury trial, 
just as any other citizen would be. There is no special Indian question 
involved in the case. The fact that one of the parties in a case is an 
Indian does not raise a question of Indian rights. In this paper, there­
fore, we shall not attempt to treat the rights which Indians share with 
all their fellow citizens, such as the right of free speech, the right of 
jury trial for federal offenses . . . • [etc.]. 14 

Mr. Cohen strongly implies that the American Indian is entitled to the federal 
BiU of Rights protections because he is an United states citizen. Before 
attention is directed to the validation or refutation of this argument, a few 
words will be directed to other possible avenues for giving the American In­
dian the protection of the federal Bill of Rights, that is, at least against 
national action or prosecution. These avenues center on what may be refer­
red to as the territorial status of the American Indian. 

Serious questions have arisen concerning the extent and scope of 
natl.onal authority over territories. In the United States Constitution, Art. 4, 
sec. 3, one reads: "The Congress shall have power to dispose of and make 
all needful rules and regulations respecting the territory or other property 
belonging to the United States. 11 In relation to this section the United States 
Supreme Court on several occasiqns ruled that: in the United States terri­
tories, Congress has complete domirlion and sovereignty, national and 10.::a1; 
and in this respect, Congress has full legislative power over all sublects 
upon which a State legislature might legislate within its boundaries. 5 The 
principle which could be easily deducted from these deciSions is that the 
national l:Tovernment has the same authority as the states for determining the 

'" criminal procedural guarantees of an Indian defendant. However, before one 
adopts the p:rreceding rationale, one should be cognizant of the faet that the 
Constitution places various prohibitions upon the actions of the national gov­
ernment. By the express language of some of these' prohibitions, they limit 
the authority of the nationatgovernment only in respect to the s,everal states. 
Such instances are: "No Tax or Duty shall be laid on Articles exported from 
any State, ff16 and fiNo Preference shall be given by any Regulation of Com­
merce or Revenue to the Ports of one state over those of another. "~7 And the 
express language of at least one prohibition limits the authority of the national 
government everywhere within its jurisdiction. For example see the United . 
States Constitution, Amendment Thirteen; section I, which x-eads:. "Neither 
slavery nor involuntary ser-vitude ... shall exist within the United States, 
or any place subject to their jurisdiction." Other prohibitions expressly apply 
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only within the United states. For instance, "all Duties, Imposts and Ex­
ci'ses shall be uniform throughout the United States. "18 

The great. majority of the prohibitions upon the national government 
does not, howe:ver, expressly state, OJ;' clearly show, to what territory they 
are applicable.· This includes all the first nine amendments which constitut~ 
the federal Bill of Rights. 

It is almost too obvious to mention that all the constitutional prohi­
bitions (most specifically the federal Bill of Rights protections) upon the 
actions of the national government apply within the territorial jurisdiction 
of the several states. This is elemental because this was the principal ob­
ject in placing them in the Constitution. 19 Yet, in terms of IndhUl territory, 
territory which mayor may not fall within the territorial jurisdiction of the 
several states, 20 one may IJonjure grave> doubts as to the applicability of the 
constitutional prohibitions to the nat.ional government. The federal Constitu­
tion is silent as to both thf~ acquisition of new territories and the extension of 
the Constitution over then.l, Many people have been under the impression that 
the Constitution casts a rna!ltIe of protection over people (and not necessarily 
limited to Unitec;1 States citizens) domiciled or visiting within United states 
territory. There is nothing in the Constitution, and little in the interpreta­
tion of it, to confirm this im.pression, however. 21 The United states Supreme 
Court deciSions on this subject have not been altogether harmonious. Some 
of the court's decisions are based on the theory that the Constitution does not 
apply to the territories without congressional legislation. Other cases, 
arising from territories where such legislation has been enacted, contain 
language which would justify the inference that congressional legislation is 
unnecessary. These decisions impiy that the Constitution takes effect imme­
diately on the cession of the territory to the United states. 22 And the opin­
ions of United States Supreme Court justices have differed as to the scope and 
effect of application of the federal Constitution to the territories and terri­
torial possess.ions. Some of the justices argue that the Constitution applies 
ex proprio vigore to all territory possessed by the United States, whether in­
corporated rAS a part thereof or not, and regardless of any action on the part 
of Congress; other justices have taken the view that the Constitution does not 
apply as a, limitation on Congress in governing the territories until it is ex­
tended thereto by legislative enactment. 23 

Can a distinction be dra.·wn as to the applicability of the Constitution 
between territories which ~ and which are not incorporated as a part of the 
United states? In partial answer to this question, the court ruled in Balzac 
v. Porto Ric024 that inhabitants of incorporated territory are entitled to con­
stitutional protections. Earlier the court @i\smussen v. Uni~ed States) had 
ruled that congressional acts rrpurp01~ting to extend the Constitution" to incor­
pornted territory are "declaratory merely of a result which existed 
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independently by the inherent operation of the Constitution. ,,25 

The preceding cases, although clarifying some issltes, leave unan­
swered and raise some thorny questions in terms of unequivocally delineating 
the criminal procedural guarantees of the A1nerican Indian Who commits a 
crime within Indian territory. Fil'st, did the COUl't in the Balzac case intend 
to make the federal Bill of Rights protections applicable to all governments 
(or only the national) in incorporated territories ?26 It is highly unlikely that 
this was the intended meaning of the decision. 27 Indeed, the state govern­
ments of the Union, which have jurisdiction over incorporated territory, are 
not required to comply with all of the federal Bill of Rights protections. A 
seoond question raised by the preceding cases is concerned with whElther 
Indian territory, especially tliat within the confines of the continental United 
states, is incorporated territory. A third, who determines when a territory 
becomes incorporated? 

Rasmussen v. United States28 is one of the most articulate, concise, 
and comprehensive United States Supreme Court decisions having reference 
to the applicability of the United States Constitution to United States terri­
tories. 

In this case defendant was indicted and convicted under Alaska ter­
ritorial law of keeping a disreputable house. In protest of the verdict and 
judgment, defendant alleged that he had been denied a trial by jury. Defen­
dant had been tried in accordance with a provision of the Alaska code, a code 
adopted by Congress, which provided for a trial by a jury of six. Therefore, 
the question was whether Congress had power to deprive "one accused in 
Alaska of a misdemeanor of trial by a common law jury, that is to say, 
whether the provision of the act of Congress in question was repugnant to the 
Sixth Amendment to the Constitution of the United States. ,,29 In opposition to 
defendant's allegation, the prosecutor, although not disputing the obvious and 
fundamental truth that the Constitution of the United States is dominant where 
applicable, argued (l) that Alaska was not incorporated into the United States, 
and therefore the Sixth Amendment did not control Congress in legislating 
for Alaska, and (2) that "even if Alaska was incorporated into the United States 
as it was not an organized territory. therefore the provisions of the sixt4. 
Amendment were not controlling on C~)llgress when legislating for Alaska. ,,30 
The court resolved the allegations of both defendant and prosecutor with the 
following words: 

It follows, then, from the text of the treaty by which Alaska was 
acquired, from the p,ction of Congress thereunder and the reiterated 
decisions of this court, that the proposition that Alaska is not incor­
porated into and a part of the United States is devoid of merit, and 
therefore the doctrine settled as to unincorporated territory is 
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inappropriate and lends no support to the contention that Congress in 
legislating for Alaska had authority to violate the express commands 
of the Sixth Amendment. 

This brings us to the second proposition, which is--
2. That eVI~n if Alaska was incorporated into the United states, 

as it was not all organized Territory, therefore, the provisions of the 
Sixth Amendment were not controlling on Congress when legislating for 
Alaska. 
. We do not stop to demonstrate from original considerations the un-
soundness of this contention and its irreconcilable {}{)nflict with the 
essential principles upon which our constitutional system of govern­
ment rests. Nor do we think it is required to point out the inconsiS­
tency which would arise between various provisions of the Constitution 
if the proposition was admitted, or the extreme extension on the one 
hand and the undue limitations on the powers of Congress which would 
be occasioned by conceding it. This is aid, because, in our opinion, 
the unsoundness or the propOSition is conclusively established by a long 
line of decisions . . • . 

The argument by which the decisive force of the cases just cited is 
sought to he escaped is that as when the cases were decided there was 
legislation of Congress extending the Constitution to the District of 
Columbia or to the particular territory to which a case may have re .... 
lated, therefore the decisions must be taken to have proceeded alone 
upon the statutes and not upon the inherent application of the provisions 
of the Fifth, Sixth, and Seventh Amendments to the District of Columbia, 
or to an incorporated Territory. And, upon the ass~mption that the 
cases are distinguished from the present one upon the basis just stated, 
the argument proceeds to insist that the Sixth Amendment does not apply 
to the territory of Alaska, because section 1891 of the Revised Statutes 
Only extends the Constitution to the organized Territory, in which, it 
is urged, Alaska is not embraced •. 

Whilat the premise as to the existence of legislation declaring the 
exte-nsion of the Constitution to the Territories with which the cases 
were respectively concerned is well founded, the conclusion drawn from 
that fact is not justified. Without attempting to examine in detail the 
opinions in the various cases, in our judgment it clearly results from 
them that they substantially rested upon the proposition that where ter­
ritory was a part of the United States the inhabitants thereof were en­
titled to the guarantees of the Fifth, Sixth and Seventh Amendments, and 
that the act or acts of Congress purporting to extend the Constitution 
we:l'C considered as declaratory merely of a result whi?3~ existed inde­
pendently by the inherent operation of the Constitution. 

Another closely related concept which merits p~~sentation in 
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connection with the Rassmussen decision has reference to Congress' authority 
to withdraw constitutional protections, especially criminal procedural guar­
antees, once they have been extended by legislation to United States terri­
tories. Tn several cases32 the United States Supreme Court has held that 
where Congress has extended by legislation the Constitution to a territory, 
it cannot thereafter withdraw the provision. And it follows, under the "in­
herent operation" principle J that the same result would follow although Con­
gress has not expressly extended the Constitution to incorporated territory. 

From the foregoing discussion, it is undeniably true that !ndians 
when prosecuted by the national government and its agents for crimes com­
mitted within incolJ?orated territory, and unincorporated territory where Con­
gress expressly provides, are entitled to the federal Bill of Rights proteo~ 
tions. 33 Secondly, Indians are entitled to thes0 protections not solely on the 
basis of United States citizenship, but because they are inhabitants of incor­
porated territory to which the protections of the federal Bill of Rights extend. 

Inhabitants (Indian and other) of unincorporated territory, when pro­
secuted by the national government and its agents, may be entitled to part, 
at least, of the federal Bill of Rights protections irrespective of congressional 
action. In Dorr v. United States, 34 a case originating in the Philippines, an 
unincorporated territory, the court writes that while cases have sustained35 

the authority of Congress "to make laws for the government of territories, 
without being subject to all the restrictions which are imposed upon that body 
when passing laws for the United states, considered as a political body of 
States in union, the exercise of the power expressly granted to govern the 
territories is not without limitations. '1,36 This case presented the question 
whether, in the absence of congres~ional hlgislation expressly conferring the 
right, trial by jury is a neCeSS3:i:.'y incident of judicial procedure in the Philip­
pine Islands, where demand for trial by tl1lat method had been made by the 
accused and denied by the aou.'ds established in the islands. The court an­
swered this question by saying' that trial by jury is not a fundamental limita­
tion placed on the territorial authority of the United States to govern unincor­
porated territories. Earlier in Dred Scott v. S:.mdford, 37 a case involving the 
protection to be given to a slave-holder who had brought his slaves into a. ter­
ritory and who relied upon the Constitution to f;totect him from expropriation, 
Mr. Justice Curtis (dissenting opinion) apealdng of Congress f constitutional 
right to make laws for the governance of United States territories asks: "what 
are the limits of that power?" To his O\'{,ll question he answers that "in com­
mon with all the other legislative powe·.rs of Congress, it finds litl1its in the 
express prohibitions on Congress not to clo certain things; that, in the exer­
cise of the legislative power, Congress cannot pass an ex post facto law or 
bill of attainder; and so in respect to each of the other prohibitions contained 
in the Constitution. ,,38 The majority opinion in Dred Scott also ruled that 
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certain fundamentals embodied in the United States Constitution apply to ter­
ritories alld cannot be abridged by Congress. Chief Justice Taney (speaking 
for the majority of the court), in examining the question as to the national 
government's authority to acquire territory outside the original limits of the 
United States and what powers it may exercise therein over person or pro­
perty of a citizen of the United States, made the following statement: "There 
is certainly no power given by the Constitution to the Federal government to 
establish or maintain colonies bordering on the United states or at a distance t 

to be ruled and governed at its own pleasure; ... 1139 Taney further held in 
this case that citizens who migrate to a territory cannot be ruled as mere 
colonists, and that while Congress had the power of legislating over terri­
tories until states were formed from them, it could not deprive a citizen of 
his property merely be.cause he brought it into a particular territory of the 
United states, and that this doctrine applied to slaves as well as to other 
property. Hence, it followed that the Mt of Congress which prohibited a citi­
zen from holding and owning slaves in territories north of 36 degrees 30 min­
utes (known as the Missouri Compromise) was unconstitutional and void, and 
the fact that Scott was carried into such territory, referring to what is now 
known as Minnesota, did not entitle him to his freedom. This dvcision sup­
portr~ the idea that fundamental rights go with United states citizenship, but 
!1ot with Homo sapienship per se. For a case which could possibly be inter-­
preted to hew to the idea that certain fundamental rights are inextricably con­
nected with Homo sapienship, the reader is directed to the case of Mornlan 
Church v. United States. 40 In this decision the court writes that in legis­
lating for the territories Congress doubtlessly "would be subject to those 
fundamental limitations in favor of personal rights which are formulated in 
the Constitution and its amendments; but these limitations would exist rather 
by inference and the general spirit of the Constitution from which Congress 
derives all its powers, than by any express and direct application of its pro­
visions. ,,41 This idea is given additional credence in Downes v. Bidwell. 42 
In this decision, after the majority opinion quoted with approbation the pre­
ceding excerpt from the Morman Church case, Mr. Justi~~ White in a con­
curring opinion wrote: 

'''hilst, therefore t there is no express or implied lim~tation on 
Congress in exercising its l?ower to create local governments for 
any and all of the Territories, by which that body is restrained from 
the widest latitude of discretion r it does 110t follow t.hat there may not 
be inherent, although unexpressed, principles which are the basis of 
all free government which cannot be with impunity transcended. But 
this does not suggest that every express limitation of the Constitution 
which is applicable has not force, but only signifies that even in cases 
where there is no direct command of the Constitution whioh applies, 
there may nevertheless be restri@tions of so .fundament.al a nature 
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that they cannot be transgressed, although not expressed in so many 
words in the Constitution. 4:3 

And for a recent decision which further clarifies the above principle, 
the reader is directed to Reid v. Co:vert. 44 In this decision both Justices 
Frankfurter and Harlan in concurring opinions aclmowledge the fundamental 
rights test. Justice Frankfurter writes on page 53: 

The "fundamental right" test is the one which the Court has consis­
tently enunciated in the long series of cases •.• dealing with claims 
of constitutional restrictions on the power of Congress to "make all 
needful Rules and Regulations" for governing the unincorporated ter­
ritories. The process of decision appropriate to the problem led to 
a detailed examination of the relation of the specific HTerritoryll to 
the United States. This examination, in its similarity to analysis in 
terms o~ lIelue process, " is essentially the same as that to be made 
in the present cases in weighing congressional power to make "Rules 
for the Government and Regulation ofj;he land and naval Forces" 
against the safeguards of Article JII and the Fifth and Sixth Amendments. 

In short, Justice Frankfurter is arguing that the fundamental rights test acts 
as a shield of protection to inhabitants of unincorporated territories, and to 
personnel of the land, air, and naval forces. 45 It can reasonably be pre­
sumed that Justice Frankfurter would extend this test, at an absolute mini­
mum, to Indians and Indian territory. 

From the several preceding deCiSions, it is evident that the limitations 
placed on Congress are in general those which guarantee or secure funda­
mental rights, and these may be rights associated with United States citizen­
ship,46 although not necessarily limited thereto. Thus, following a liberal 
application of the fundamental rights concept, one can extrapolate and argue 
that the fundamental rights spoken of inelude, at an irreducible minimu, 
those criminal procedural rights which have been found to be fundamental in 
the due process clauses of the Fifth and Fcmrteenth Amendments. This ex-
. trapolation is partially pr~m.ised on the unclarified argument that the Four­
teenth Amendment due process clause and the Fifth Amendment due process 
clause are identical in meaning, and that they include some of the criminal 
procedural guarantees fOUllO in the other amendments of the federal Bill of 
Rights. 

From the preceding discussion one can conclude that the criminal pro­
cedural rights of the American Indians (Indians living- and committing crimes 
within Indian territory), when prosecuted by the national government and its 
agents, turn' on whether Indian territory is incorporated, whether Congress 
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has extended the Constitution's criminal procedural.gqaranteel?£to.,unincor­
porated territories, and to fundamental rights (fundamental ;rights:which 
restrain positive national action) which are intrinsic because of United States 
citizenship and Homo sapienism. 

Territories of the United States have been classified as in.corpor­
ated when they become a part of the United States, 47 and unincorporated it 
they have not been made a part of the United States, that is, as distinguished 
from territory which merely belongs to the United States. 48 

These classifications are important in attempting to delin.eate the 
criminal procedural guarantees of the American Indian. They raise the fol­
lowing questions: How does territory become incorporated and thus a part 
of the United States? Is Indian territory within the fifty states incorporated? 

The first question is answered in Balzac v. Porto Rico. 49 
In this 

case the court ruled that incorporation into the Union may not be assumed 
without express declaration or all implication so strung as to exclude any 
other view. However, the court continues by stating that in the absence of 
other and co~tervailing evidence a law of Congress or a provision in a treaty 
acquiring territory, declaring an intention to confer political and civil rights 
on the inhabitants of the new lands, may be properly interpreted to mean an 
incorporation of it into the Union. The court's exact language is: 

Had Congress intended to take the important step of changing the 
treaty status of Porto Rico by incorporating it into the Union, it is 
reasonable to suppose that it would have done so by the plain declara­
tion, and would not have left it to mere inference. Before the ques­
tion became acute at the close of the Spanish War, the distinction 
between acquisition and incorporation was not regarded as important, 
or at least it was not fully understood and had not aroused great con­
troversy. Before that, the purpose of Congress might well be a mat­
ter of meTe inference from various legislative acts; but in these latter 
days, incorporation is not to be assumed without express declaration, 
or an implication so strong as to exclude any otp.,-)r view. 50 

Attention will now be focused on the question as to whether the Amer­
ican Indian (because of the incorporation classification) is entitled to the fed­
eral Bill of Rights protections when prosecuted by the national government 
and its agents. 51 It seems that this question has become moot in terms of 
actual prosecutions before federal judicial tribunals. It is assumed that fed­
eral jurisdiction entitled the American Indian to the procedural guarantees 
embodied in the federal Bill of Rights. Therefore, the crucial historical 
question has been to establish federal jurisdiction, i. e., as opposed to state 
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and tribal. Yet, irrespective of historical actualities, the legal dispOSition 
of the issue remains open and undecided. No cases have been located which 
direct themselves to a consideration of the applicability of the "incorpora­
tion-unincorporation testH to Indian territory. 

Up to this point in the presentation, if Mr. Cohen's previously quoted 
statement is rejected, one would have to conclude that the Indian's argument 
in favor of being protected by all of the Bill of Rights protections (when pros­
ecuted by the national government and its agents) is rather ambiguous, if not 
tenuous. Because of this uncertainty, a pursual of the Bill of Rights pro­
tections guaranteed to an individual because he is an United States citizen 
will be undertaken. 

52 
A landmark case in this relationship is Reid v. Covert. This deci-

sion was concerned with~ (1) the constitutional power of Congress to provide 
for trial of civilian dependents (citizens of the United States) accompanying 
members of the armed forces abroad by court-martial in capital cases; and 
(2) whether the provisions of Article ill and the Fifth and Sixth Amendments, 
which require that crimes be tried by a jury after indictment by a grand jury, 
protect civilian, American citizen dependents when they are tried by the Amer­
ican Government in foreign lands for offenses committed therein. The rele­
vant facts of this case were: Two ladies (civilian, dependent, American citi­
zen wives accompanying the military forces in Great Britain and Japan) were 
convicted by court-martial for murdering their military personnel.husbands. 
The United States Supreme Court, after concluding that civilian dependents 
charged with capital offenses are not subject to court-martial, answered the 
second question thus: 

At the beginning we reject the idea that when the Ul)ited states acts 
against citizens abroad it can do so free of the Bill of Rights. The 
United States is entirely a creature of the Constitution. Its power and 
authority have no other source. It can only act in accordance with all 
the limitations imposed by the Constitution. When the Government 
reaches out to punish a citizen who is abroad, the shield which the Bill 
of Rights and other parts of the Constitution 'Provide to protect his life 
and liberty should not be stripped away just because he happens to be 
in another Hind. This is not a novel concept. To the contrary, it is 
as old as government. It was recognized long before Paul successfully 
invoked his rights as a Roman citizen to be tried in strict accordance 
with Roman law • . . . 53 
. . . . . . . . . . . . • • • • • • • '." • • • • • • • .. • • II 

This court and other federal courts have held or asserted that vari­
ous constitutional limitations apply to the Government when it acts out­
side the continental United States. 54 While it has been suggested that 
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only those constitutional rights which are I!fundamental" protect Amer­
icans abroad, 55 we can find no warrant, in logic or otherwise, for 
picking and choosing among the remarkable collection of "Thou shalt 
notgH which were explicitly fastened on all departments and agencies 
of the Federal Government by the Constitution and its Amendments .. 
• • • • • • • • • • • • • • • • • • • • • • • • II) .. .. • <I • • • 

The Court's opinion last Term also relied on the "Insular Cases 11 

to support its conclusion that Article ill and the Fifth and Sixth Amend­
ments were not applicable to the trial of Mrs. Smith and Mrs. Covert.56 

We believe that reliance was misplaced. The "Insular Cases, " which 
arose at the turn of the century, involved territories which had only 
recently been conquered or acquired by the United States. These ter­
ritories, governed and regulated by Congress under Art. IV, Sec. 3 
had ~ntirely different cultures and customs from those of this country. 
This Court, although closely divided,57 ruled that certain constitutional 
safeguards were not applicable to these territories since they had not 
been "expressly or impliedly incorporated" into the Union by Congress. 
While conceding that "fundamental" constitutional rights applied every­
where, the majority found that it would disrupt long-established prac­
tices and. would be inexpedient to require a jury trial after an indict­
ment by a grand jury in the insular possessions. 58 

The ffInsular Cases" can be distinguished from the present cases in 
that they involved the power of Congress to provide rules and regula.., 
tions to govern temporarily territories with wholly dissimilar traditions 
and institutions whereas here the basis for governmental power is Amer­
ican citizenship ..•. The concept that the Bill of Rights and other con­
stitutional protections against arbitrary government are inoperative when 
they become inconvenient or when expediency dictates otherwise is a 
very dangerous doctrine and if allowed to flourish would destroy the 
benefit of a written Constitution and undermine the basis of our Govern­
ment. If our foreign commitments become of such nature that the Gov­
ernment can no longer satisfactorily operate within the bounds laid down 
by the Constitution, that instrument can be amended by the method which 
it prescribes. Butwe have no authori~, or inclination, to read exoep­
tions into it which are not there • • . . 9 
• • • • • • .. III • • • • • • • • • • II • .. .. .. .. • .. .. • .. •. .. • • 

The fact that Toth was arrested here while the wives were arrested 
in foreign countries is material only if constitutional safeguards do not 
shield a citizen abroad when the Government eXercises its power over 
him. As we have said before, such a view of the Constitution is erron­
eous. The mere fact that these women had gone overseas with their 60 
husbands should not reduce the protection the Constitution gives them. 
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Justice Black delivered this opinion to which Justice Warren, Douglas, and 
Brennan concurred. Justice Frankfur.ter wrote a separate concurring opin­
ion, the relevant portion which reads: 

The "fundamental right" test is the one which the Court has consis­
tently enunciated in the long series of cases . . . dealing with claims 
of constitutional restrictions on the power of Congress to "make all 
needful Rules and Regulationsff for governing the unincorporated ter­
ritories. The process of decision appropriate to the problem led to 
a detailed examination of the relation of the specific IITerritory" to 
the United States. This examination, in its similarity to analysis in 
terms of "due process, IT is essentially the same as that to be made 
in the present cases in weighing congressional power to make "Rules 
for the Government and Regulation of the land and naval Forces ll 

against the safeguards of Article ill and the Fifth and Sixth Amend­
ments. 61 

T:n this excerpt Justice Frankfurter concurs with the majority opinion not in 
the sense that a United States citizen (civilian) is entitled to all the Bill of 
Rights protections against national governmental action in foreign lands, but 
that he is entitled to certain fundamental rights. Mr. Justice Harlan also 
wrote a separate but concurring opiniqn. He desired to draw a distinction 
be:ween capital and minor offenses, 1. e., in terms of allowing trial by the 
military. In terms of the application of the Bill of Rights protections to civi­
lian, citizen dependents committing crimes on foreign soil, he would follow 
Justice Frankfurter's llfundamental rights test." Mr. Justice Whittaker took 
no part in the decision, and Justices Clark and Burton in a dissent a:r:gued for 
the adequacy of the incorporation-unincorporation principle. 

Just three years after the Covert decision in Kinsella v. 8ingleton,62 
The United States Supreme Court was again presented with an identical legal 
and factual situation, except for the fact that this case involved a criminal 
act of a non-capital nature (involunt ... :,.? manslaughter). In this case the 
prosecution, not questioning the validity of the Covert decision, claimed that 
it did not cover acts of a non-capital nature, and therefot~e should not be 
controlling in the case under review. The Supreme Court, speaking through 
Justice Clark who had previously dissented in the Covert decision, answered: 
"In truth the problems are identical and are so iv.tertwined that equal treat­
ment of capital and noncapital cases would be a palliative to a troubled world 
.... We therefore hold that Mrs. Dial is protected by the specific provi­
sions of Article ill and the Fifth and Sixth Amendments and that her prosecu­
tion and conviction by court-martial are not constitutionally permissible. 63 

This decision, unlike the Covert decision, was rendered by a clear­
cut majority (Justices Clark, WarrGn, Douglas, Black, and Brennan). The 
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two outright dissenters were Justices Harlan and Frankfurter. They dis­
sented not because of the application of the Bill of Rights protections to 
civilia;'-citizen dependents, but because "Nothing in the supplemental his­
torical data respecting courts-martial which have been presented in these 
cases pel'suades me that we would be justified in holding that Congress' 
exercise of its constitutional powers in this area was without a rational and 
appropriate basis, so far as noncapital cases are concerned. 64 In brief, 
their decision turned on a liberal-conservative interpretation of Congress' 
authority under Article I, sec. 8, c1. 14, of the Constitution which reads: 
Congress shall have power trTo make Rules for the Government and Regula­
tion of the land and naval Forces. 11 

Two other justices (Whittaker and Stewart) dissented in part and con­
curred in part. As concerns the application of the Bill of Rights protections 
to civilian, citizen. dependents committing crilnes abroad (when prosecuted 
by the United States Government), they wrote! 

, 
Our recent decision in Reid:y~ Covert, 354U. S. 1, makes clear that 

the United state& Constitution Jxte;Lds beyond our territorial boundaries 
and rea~hes to and applies withhl'aU foreign areas where jurisdiction 
is or may be exercised by the United States over its citizens--that when 
the United St(ltes proceeds again;;~t its citizens abroad '[iJt can only act 
in accordance with all the lirnitati'tns imposed by the Constitution. I 

65 354 U. S., at 6. 

The Singleton decision, therefore, especially when read in connec­
tion with the Covert decision, provides almost unequivocal legal verification 
of the idea that the Bill of Rights protections restrain the national government 
in the prosecution of United States citizens--irrespective of geographical lo­
cation. And because the American Indians are United States citiz,ens, they 
are entitled to the Bill of Rights protections. 
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restrained in their actions by the fede~al Bill of Rights, that is, provided 
Indians and In~ian territory within state limits are not ruled to fall under 
state jurisdiction. This question will be deferred for later discussion. 

52 
354 U. S. 1 (1957). 

53R "d ~ v. Covert, 354 U. S. 1, 5-6 (1957) • 
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312-313 (Due Process of Law); Downes v. Bidwell, 182 U. S. 244, 277 (First 
~endmont, Prohibition against Ex Post Facto Laws or Bills of Attainder); 
MItchell v. Harmony, 13 How. 115, 134 (Just Compensation Clause of the 
Fifth Amendment); Best v. United States, 184 F.2d 131, 138 (Fourth Amend­
ment); Eisentrager v. Forrestal, 84 U.S. App. D.C. 396, 174 F.2d 961 (Right 
to Habeas Corpus), rev'd on other grounds sub nom. Johnson v. Eisentrager, 
339 U.S. 763; Turneyv. United States, 126 ct. C1. 202, 115F. Supp. 457, 
464 (Just Compensation Clause of the Fifth Amendment). II 

551b"d I " pp.8-9; "Dorr v. United states, 195 U. S. 138, 144-148." 

56Ibid., pp. 12-14; "Downes v. Bidwell, 182 U.S. 244; Hawaii v. 
Mankichi, 190 U. S. 197; Dorr v. United States, 195 U. S. 138; Balzac v. Por­
to Rico, 258 U. S. 298." 

57 Ibid.; "Downes v. Bidwell, 182 U. S. 244, the first of the 'Insular 
Cases' was decided over vigorous dissents from Mr. Chief Justice Fuller, 
joined by Justices Harlan, Brewer, and Peckham~ and from Mr. Justice Har­
lan separately. The four dissenters took the position that all the restraint of 
the Bill of Rights and of other parts of the Constitution were applicable to the 
United States Government wherclver it acted. This was the pOSition which the 
Court had consistently followed prior to the 'Insular Cases.' See, e.g., 
Thompson v. Utah, 170 U. S. 343; Callan v. Wilson, 127 U. S. 540." 

58Ibid.; "Later the Court held that once a territory becomes 'incor­
porated' all of the constitutional protections become 'applicable.' See, e. g. , 
Rassmussen v. }Jnited States, 197 U. S. 516, 520-21. II 

59Ibi·d • 

60Ib 'd 32 33 I ., pp. - • 

61Ib'd I ., p. 53. 
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63Kinsell~ v. Singleton, 361 U. S. 234, 249 (1960). 

64Thid., U.S. 258 (1960). 

6vIbid., p. 2(;1. 
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CHAPTER VIn 

CRIMINAL PROCEDURAL RIGHTS OF INDIANS UNDER STATE 

JURISDICTION: THE APPLICATION OF THE 

FEDERAL BILL OF nIGHT1 TO THE STATES 

This chapter will be concerned with the historical and contemporary 
application of the federal Bill of Rights to the states. It is evident that an 
extensive and thorough analysis of this problC:!m would requll'e much more 
time and effort than can be devoted in this stlldy; therefore, an attempt will 
be made to summarize only the general characteristics and trends, leaving a 
delineation of specific details to som.e future scholar. 1 The purpose of this 
ch~.pter will have been attained if the reader gains a general understanding of 
the criminal procedural guaranteefJ an Indian would be entitled if he were sub­
jected to state jUrisdiction. 

The seeds of controversy which have been associated with the federal 
Bill of Rights were sown early in our history. With the Declaration of Inde­
pendence, the tie that bound the colonies to the British Crown was soon to be 
severed. In short, existing' and potential uniformity, even the formal frame­
work for attaining uniformity, was given a severe wrench. Some of the results 
of this wrench, especially in terms of the criminal procedural protections an 
individual is entitled) can be seen in Barron v. Baltimore. 2 This case pre­
sented the question of the application of a prOvision of the federal Bill of 
Right!? to a state. In the process of making street improvements, the City of 
BaIt; more destroyed the commercial u.se of a wharf. Subsequently, Barron, 
the owner of the wharf, sought damages from the City of Baltimore. The 
owner's request was upheld ifl the Baltimore County Court, and the City ap­
pealed. On appeal the Maryland Court of Appeals reversed and held that the 
owner was entitled to no awards of dam~~e. The wharf owner thereupon 
appealed to the United States Supreme i,'ourt where he contended that the Mary­
land judgment violated that provision of the Fifth Amendment which reads! 
''nor shall private property be taken for public use, without just compensation. 1/ 

That provision, Barron argued, being in favor of the liberty of the citizen, 
should be so construed as to restrain the legislative power of a state (and thus 
the City of Baltimore), as well as that of the United States. 

Chtef Justice Marshall asserted that the argunient was "not of much 
difficulty." The Bill of Rights, he said) do not apply to state action, but only 
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to national. The federal Constitution, Marshall wrote, 

. .'. was ordained and established by the people of the United 
States for themselves, for their own government, and not for the gov­
ernment of the individual states. Each state established a. constitution 
for itself, and, in that constitution, provided such limitations and re­
strictions on the powers of its particular government for the United 
states as they supposed best adapted to their situation, and best calcu­
lated to promote their interests. The powers they conferred on this 
government were to be exercised by itself~ and the limi~ations on pow:rs, 
if expressed in general terms, are natur::~ 1y and, we thmk, necessa~ll~ 
applicable to the government created by that instrument. They are hmI­
tations of power granted in the instrument itself; not of distinct govern­
ments formed by'different persons and for different purposes. 

, By a long series of decisions, the argument which hews to the idea 
that the federal Bill of Rights was intended to be applied to the states, as well 
as the national government, has been consistently rejected. 4 The court has 
as late as 1958 reaffirmed the Barron decision in Knapp v. Schweitzer. ~ T?e 
questions rai~ed in this decision were (1) whether the national gover.nment 
may, or still more precisely, whether the national go:vernment and It~ agents 
"can,t use the state governments and thei.r agents to Clrcumvent the BIll of 
R!ghts protections, and (2) whether federal Bill of Rights guarantees apply 
di:ectly to the states. In this depision the court writes: 

Petitioner does not claim that his conviction of contempt for refu:sal 
to answer questions put to him in a state proceeding deprived him of 
liberty or property without due process of law in violation of the Four­
teenth Amendment; that such a claim is without merit was settled in 
Twining v. New Jersey, 211 U.~. 78. His co~tention is, ~ather,. that, 
because the Congress of the Umted States has 111 the exerCise of 1ts con­
stitutional powers made certain conduct unlawful, the Fifth Amendment 
gives him the privilege, which he can assert against eithe: a State or 
the National Government, against giving testimony that might tend to 
~ .. lplicate him in a violation of the federal Act .... 

The essence of a constitutionally formulated federalism is the divi­
sion of political and legal powers between two systems of government 
constituting a single Nation. 

The choice of this form of federal arrangement was the product of 
a jealous concern lest federal power encroach upon the proper domain 
of the States and' upon the rights of the people. It was the jealous con­
cern that led to the restrictions on the National Government expressed 
by the first ten 'amendments f colloquially known as the Bill of Rights. 
These provislons are deeply concerned with procedural safeguards 
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pertaining to criminal justice within the restricted area of federal jur­
isdiction. They are not restrictions upon the vast domain of crilnihal 
law that belongs exclusively to the states • . . . Plainly enough the 
limitations arising from the manner in which the federal powers were 
granted were limitations on the Federal Government, not on the states. 
The Bill of Rights that Madison sponsored because others anxiously 
desired that these limitations be made explicit patently was likewise 
limited to the Federal Government .... 6 

The foregoing paragraphs give one a limited insight to the ubiquitous 
demand for national protection against alleged abuses of state power. Ano­
ther dimension to this demand became especially important after the Civil War. 
During this period the former confederate states were charged with having 
denied freedmen the protections for life, liberty, and property tendered whites 
under state constitutions and laws. In an attempt to rectify this denial the 
United States Congress passed legislation which was thought to be doubtful con­
stitu.tionally. This doubt eventually led to the proposal and ratification of the 
Fourteenth Amendment. And the Fourteer~th Amendment raised anew the ques­
tion as to whether thl' provisions of the federal Bill of Rights were thereby 
made applicable to the states. The first section of the Fourteenth Amendment 
reads: "No State shall make or enforce any law which shall abridge the privi­
leges or immunities of citizens of the United states; nor shall any State deprive 
any person of life, liberty or property, without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the laws. " 

The first case to interpret the Fourteenth Amendment did not present 
the question of the application of a ,specific guarantee of the federal Bill of 
Rights to the states. It is an interesting conjecture, however, whether state 
power would have been vindicated had such been thA case. This decision, 
lmown as the Slaughter-House Cases,7 involved the constitutionality of a Louis­
j ana statute which had the effect of destroying the business of certain New 
Orleans butchers by conferring a monopoly of the business of slaughtering 
cattle on a single corporation. The plaintiffs claimed that they were denied 
one of the "privileges or immunities of citizens of the United States ll protected 
from state abridgment by the Fourteenth Amendment. The court ruled by a 
5-4 decision tha~ whatever privileges or immunities were included the privi­
lege of following the butcher calling was not one of them. This privilege, said 
the court, is a p.civilege of state (not United states) citizenship. Thus the pro­
hibition of the calling by Louisiana was therefore inoffensive to the privileges 
and immunities clause of the Fourteenth Amendment. If state prohibition of 
the butcher calling failed to abridge the privileges and immunities clause of 
the Fourteenth Amendment, how about state abridgment of the federal Bill of 
Rights protections? Are the federal Bill of Rights guarantees protected privi~ 
leges and immunities which the states are forbidden to abridge? The United 
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13tate Supreme Court was soon to answer these questions in the negative. 

In case after case, beginning with Walker v. Sauvinet (each case pre­
f)enting the question as to a different protection), 6 the court held that the pro­
tections of the federal Bill of Hights are not among flthe privileges or immun­
Hies of citizens of the United states,!f The process seems to have been com­
:Jleted in a series of cases decided from 1887 to 1908 in which the court time 
;~nd time again rejected efforts to persuade it that the federal Bill of Rights 
protections in their entirety came within the protected privileges or immun­
't' 9 J., les. 

The foregoing thoughts have been primarily concerned with the "in­
Clorporation theory, " that is, the theory that the Fourteenth Amendment was 
jntended to li:iake all of the federal Bill of Rights protections applicable to the 
I~tates. This view was early expressed in O'Neil v. Yernlont by Justices 10 
Harlan, Brewer, and Field. It was alRo espoused in 1947 by Justice Black 
ialong with Justice Douglas) in his famous dissent in Adamson v. California}1 
,rustice Black argues ill this dissent that in the earlier case~ the Court fell into 
l;ne error of failing to consult the history of the Fourteenth Amendment. He 
'('eaSOllS that the framers of the Fourteenth Amendment intended to incorporate 
;~he federal Bill of Rights protections within its provisions. He writes: 

My study of the historical events that culminated in the Fourteenth 
Amendment, and the expressions of those who sponsored and favored, 
as well as those who opposed its submission and passage t persuades 
me that one of the chief objects that the provisions of the Amendment's 
first section separately, and as a whole, were intended to accomplish 
was to make the Bill of Rights, applicable to the states. With full knowl­
edge of the import of the Barron decision, the framers and backers of 
the Fourteenth Amendment proclaimed its purpose to be to overturn the 
constitutional rule that case had announced. 12 , 

Two other justices (Murphy and Rutledge) in the Adamson case shared this 
'!iew, but stated that they would go even further than Justices Black and Doug­
l.as. Their reasoning is as follows: 

I agree that the specific guarantees of the Bill of Rifhts should be oar­
ried over intact into the first section of the Fourteenth Amendment. But 
Lam not prepared to say that the latter is entirely and necessarily 
limited lJy tIle Bill of Rights. Occasions may arise where a proceeding 
falls so far short of conforming to fundamental sta.ndards of procedure 
as to warrant constitutional condemnation in terms of a lack of due pro­
cess despite the absence of a specific provision of the Bill of Rights. 13 
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It should be noted that the incorporation theory as expressed in the above 
opinions has failed to command the support of a majority of the court. 

The rejection of the above "incorporation theory, tl along with a dis­
carding, at least temporarily, of the privileges and immunities clause, has 
not closed every door in the Fourteenth Amendment for extending the federal 
Bill of Rights protections to the states, The court has flhown both a Willing­
ness and a reluctance to open a door through the due process clause. During 
the last thirty-eight years especially, the court has opened the door to admit 
some of the federal list. Moreover, the court has failed (intentionally and/or 
otherwise) to find a terminus door stop. True, it has been argued that the 
application to the states of a Bill of Rights protection is not made '!because 
those rights are enumerated in the first eight amendments, but because they 
are of such a nature that they are included in the conception of due process of 
law. ,,14 In other words, there is an inSistence, other than the "incorporation 
theory, " that the due process clause of the Fourteenth Amendment is infused 
with Han independent potency" not resting upon the Bill of Rights. 15 However, 
following this vein of reasoning, it should be noted that the language of the 
two due process clauses (Fifth and Fourteenth Amendments) are identical. 
Thus, it could reasonably be argued that certain provisions of the federal Bill 
of Rights are surplusage, that is, unless one assumes that the due process 
clauses are infused with different independent potencies. 

A third process for applying the Bill of Rights protections against the 
states has been explained by Mr. Justice cardozo. In 1937 he described a 
process whereby the court had applied certain Bill of Rights protections 
against the states. In this year he vi rote that certa:in 'BiU'of :flights protec­
tions "have been taken over from the earlier articles' of the federal biU of 
rights al1d brought within the Fourteenth Amendment by a process of absorp­
tion . . . . [T]he process of absorption has had its source in the belief that 
neither liberty nor justice would exist if [those protections] were sacrificed. ,r16 
The criteria by which judgments have been rendered in the past, 1. e., as to 
which Bill of Rights protections should be applied to the states, or conversely, 
which should not, are neither precise nor definitive. The court early gave a 
hint as to the elusiveness of the "incorporation," "absorption, " and "indepen­
dent potencytr pro,cesses. In Twining v. New Jersey the court wrote: "Few 
phrases of the law are so elusive of exact apprehension as [due process of 
law). This court has aways declined to give a comprehensive definition of 
it, and has preferred that its full meaning should be gradually ascertained by 
the process of inclusion and exclusion in the course" of the decisions of cases 
as they arise. ,,17 

Historically, considerations of our federal structure of government 
have proved to be a real obstacle to the free application of either the 
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"absorption" and/or the "independent p~·tency" processes. Decisions re­
jE:cting a uniform application of the Bill of Rights protections to both the state 
and national governments have usually turned on whether a uniform application 
would be inconsistent with trthe full power of the state to order its own affairs 
and govern its own people • . . . ,,18 Vlhere this challenge has been suc,cess­
ft1.11y met, the court has said ()f that specific Bill of Rights protection that it is 
"of the very essence of the scheme of ordered liberty, ,,19 or that. it is included 
alnong IIthose fundamental principles of liberty and justice which lie at the base 
of all our civil and political institutions, ,,20 or that it is among those personal 
immunities "so rooted in the traditions and conscience of our people as to be 
ranked as fundamental. 1121 

How many of the specifics of the federal Bill of Rights have been held 
to be absorbed and/or incorporated by the due process clause of the Fourteenth 
Amendment? Or possibly more precisely, 22 how many have been applied to 
tte states because of the "independent potency" of this Clause. 

By one or more of the above tests all of the protections of the First 
Amendment hav~ been held to apply to state governments and their agents. 
This constitutional about-face has taken place in a series of decisions handed 
down over the last thirty-eight years. As recently as 1922 the United states 
Supreme Court held in Prudential Ins. Co. v. Cheek: "But, as we have stated, 
neither the Fourteenth Amendment nor any other provision of the Constitution of 
tte United states imposes upon the ~tates any restrictions about 'freedom of 
speech' or the 'liberty of silence. 11,23 Beginning in 1925,24 the court in sev­
e;:al decisions has extended against state action the First Amendment's protec­
tions for religion,25 speech,26 press, 27 assembly,28 and petition. 29 Occa­
Sionally, members of the Supreme Court have suggested that certain protec­
tions of the First Amendment may be secured by the Fourteenth Amendment 
lE'ss broadly than they are secured by the First, 30 but these suggestions have 
never' persuaded a substantial minority of the court. 

Besides appli.cation of the First Amendment protections against the 
states, only four other specific protections of the federal Bill of Rights have 
been held to restrain state action. The due process clause of the Fourteent}'>. 
Amendment has been held to apply to the st~tes the Fifth Amendment's require­
m.ent that "just compensation" shall bel paid for private property taken for pub­
lic use. In Chicago, B. & 0, R, Co. v. Chicag031 the court ruled: "In our 
opinion, a judgment of a state court, even if it be authorizeC{ by statute, where­
by private property is taken for the state or under its direction for public use, 
without compensation made or secured to the owner, is, upon principle and 
authority, wanting in the due process of law required by the 14th Amendment 
•••• II It is intriguing to note that the court in this case imposes on -the states, 
though through the Fourteenth Amendment, the very Fifth Amendment 
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protection that Marshall in Barron v. Baltimore held did not apply. 

Another protection of the federal Bill of Rights which has been applied 
to the states via the Fourteenth Amendment due process clause is the Sixth 
Amendment's requirement that !fIn all criminal prosecutions, the accused 
shall "enjoy the right. . • to have the Assistance of Counsel for his defense. " 
In Gideon v. Wainwright32 petitioner Gideon was convicted and sentenced to 
serve five years imprisonment for having broken and entered a poolroom with 
intent to commit a misdemeanor. In disapproval of the conviction and sen­
tence Gideon petitioned, in forma pauperis, the United States Supreme Court 
for a writ of habeas corpus alleging that a state court had denied him the 
Sixth Amendment's protection (assistance of counsel) in violation of the Four­
teenth Amendment. In response to Gideon's plea, the court (Mr. Justice 
Black delivering the opinion) held that the Sixth Amendment to the federal 
Constitution is made obligatory on, the states by the Fourteenth Amendment. 
The court's exact language reads: 

We accept Betts v. Bra(~ assumption, based as it was on ou:t prior 
cases, that a provision of the Bill of Rights which is IIfundamental and 
essential to a fair trial" is made obligatory upon the States by the Four­
teenth Amendment. We think the Court in Betts was wrong, however, 
in concluding that the Sixth Amendment's guarantee of counsel is not one 
of these fundamental,rights. 33 

A third protection of the federal Bill of Rights which has been applied 
to the states by the due process clause of the Fourteen Ainendment is the 
Eighth Amendment's requirement that Hcruel and unusual punishments" shall 
not be inflicted. In Robinson v. California34 a California statute had made it 
a criminal offense for a person to ''be addicted to the use of narcotics." Under 
this statutory provision appellant Robinson was convicted. He thereupon peti­
tioned the United States Supreme Court for a review alleging that the statute 
is repugnant to the Fourteenth Amendment of the United States Constitution. 
In an opinion by Justice Stewart the court held that the California statute in­
flicted a cruel a1'1d unusual punishment in violation of the Eighth and Fourteenth 
Amendments. The court's language reads: 

[IJn the light of contemporary human knowledge, a law which made a 
criminal offensE.~ of [narcotiC addiction) would doubtless be universally 
thought to be an infliction of cruel and unusual punishment in violation· 
of the Eighth and Fourteenth Amendments . . . . 

We hold that a state law which imprisons a person thus afflicted as 
a criminal, even though he has never touched any narcotic drug within 
the St~te or been guilty of any irregular behavior there, inflicts a cruel 
and unusual punishment in violation of the Fourteenth Amendment. 35 

-177~· 



c 

------"'--------------------------~-------------~~-~-~ 

Finally, the Fourteenth Amendment due process clause applies to 
the states the Fourth Amendment's protection against unreasonable searches 
and seizures. After holding as recently as 1914 that the Fourth Amendment 
was not directed against state officials,36 the court in WoIf v. Colorado held 
that "The security of one's privacy against arbitrary in~ion by the police 
. . . is . . . implicit in 'the concept of ordered liberty' and as such enforce­
able against the States through the Due Process Clause. n37 

The foregoing analysis exhausts the applications' of the various fed­
eral Bill of Rights protections against the states and their agents via the Four­
teenth Amendment. The considerations of federalism have thus far overridden 
the arguments in favor of further extension of the federal Bill of Rights pro­
tections. It may seem peculiar that some of the federal Bill of 'Rights protec­
tions should not be regarded as among "the fundamental principles of liberty 
and justice which lie at the base of all our civil and political institutions. 1138 
Whatever the peculiarity, a series of cases has delineated many provisions 
of the Bill of Rights which are not applicable, via the Fourteenth Amendment, 
against the states by the "absorption, If the Hincorporation, II or the "indepen­
dent potency" processes. 

The second Amendment (regarding the right to bear arms), for all 
practical purposes, does not bind the states. The court held in Presser v. 
lllinois39 that: 

The Second Amendment declares that it shall not be infringed, but 
this, as has been seen, means no more than that it shall not be in­
fringed by Congress. This is one of the amendments that has no other 
effect than to restrict the pnwers of the National government. . . • 

It is undoubtedly true that all citizens capable of bearing arms con­
stitute the reserved military force or reserved militia of the United 
States as well as of the States, and, in view of this prerogative of the 
general government, as well as of its general powers, the states cannot, 
even laying the constitutional provision in question out of view, prohibit 
the people from keeping and bearing arms, so as to deprive the United 
States of their rightful resource for maintai.ning the public security. 

No decision has been located concerning interpretation and applica­
tion of the Third Amendment, an amendment which provides certain protec­
tions against governmental quartering of troops. 

The protections of the Fifth Amendment (grand gury indictment, 40 
dOUble jeopardy, 41 and self-incrimination42) do not apply to state action. This 
is not to say, however, that the Fourteenth Amendment is not made effective 
against the states by the Ifindependent potencyrt of its due process chiuse. The 
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"independent potencyll of the Fourteenth Amendment due process clause estab­
lished a uniform standard among the states though somewhat less stringent 
than the standards of the above provisions of the Fifth Amendment. 

That the protections of the Seventh Amendment regarding' jury trials 
in civil cases43 and of the Eighth "Amendmept regarding excessive bail and/or 
fines and cruel" and unusual punishment44 do not apply to the states seem well 
settled. 

And.lastly, the Ninth and Tenth Amendments, being res~rvations for 
the benefit of the states and/or the people, have apparently given no occasion 
for raising the question whether they are made applicable against the states 
by the Fourteenth Amendment. 45 . 

By way of articulating the foregoing pre.sentation, one can conclude 
that it becomes m~cessary for the court to determine, whenever a particular 
protection enumerated in the federal Bill of Rights is claimed as constitu­
tionally protected against state infringement, whether that protection is suf­
ficently basic and important to be considered "of the very essence of the 
scheme of ordered liberty, /I or that it is included among "those fundamental 
principles of liberty and justice which lie at the base of all our civil and poli­
tical institutions, II or that i.t is among those personal immunities "so rooted 
in the traditional and conseience of our people as to be ranked as fundam.ental. 11 

The foregoing analysis has been concerned with: (1) the extent to 
which the federal Bill of Rights protections have been extended directly or 
indirectly (Fourteenth Amendment) to the states, and (2) the processes and 
criteria by which these protections ''have ll or "mayl! be applied, notably 
through the Fourteenth Amendm.ent due process and privileges and immunities 
clauses. 

Conspicuous by absence from the foregoing presentation and conclu­
sions is an analysiS of the Fourteenth Amendment's equal protection clause, 
that is, in terms of making applicable to the states specific Bill of Rights pro­
tections. One would assume on a first reading of this clause, and in the light 
of what has already been said, that it has little if any relevance to the topic 
under analysis; However as will be perceived, it too is implicated. For a 
state cannot, consisten.tly with the federal Constitution~ deny a citizen accused 
of crime the right to the assistance of counsel, if he can afford to pay his 
lawyer. 46 This raises a question: What about a state's obligation under the 
equal protection clause to provide counsel for the indigent, ignorant, and men­
tally ill? Justice Douglas, although speaking of the lfindependent potencylf of 
the Fourteenth Amendment due prof.less clause, vividly portrays the inextri­
cable association between the due process clause and the equal 'protection 
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clause. He writes in a concurring opinion, an opinion to which Justice Bren-
nan agrees, that, 

The result of our decisions is to refuse a State the power to force a 
person into a criminal trial without a lawyer if he wants one and can 
affor<1 to hire one, but to deny the same protection to an accused who 
is too poor to retain counsel. This draws a line between rich and poor 
that is repugnant to due process. The need of counsel is the same, 
whatever the economic status of the accused. If due process requires 
that a rich man who wante a lawyer be allowed the opportunity to obtain 
one before he is tried, why should not due process give the same pro­
tection to the accused who is indigent? Even penniless vagrants are at 
times caught in a tangle of laws that only an astute lawyer can resolve, 
ns our deciSions show. 47 

And to demonstrate that Justice Douglas l rationale in McNeal v. Cul­
~ has important constitutional ramifications in terms of the Fourteenth -
Amendment's equal protection clause, the reader is directed to an earlier 
(!as~. In Griffin v. nlinois48 the court held that a state may violate the due 
1'1'00eS8 and equal protection clauses if the state fails at its expense to provide 
H, convicted indigent defendant with a transcript of the trial proceedings for 
purpos~s of appeal. . 

In conclusion and in response to the indefiniteness associated with the 
f!!Q..cesses and criteria utilized by the court for applying the Bill of Rights 
protections to the states, one is reminded of comparable indefiniteness asso­
duted with early (and even current) equity law. That is to say, equity :celief 
vms said to be as variable as the length of the chancellor's foot. 
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5: Barron v.Baltimore, 7 Pet. 243, 247 (biking without just compensation), 
(18S3); Fox v. Ohio, 5 How. 410, 434 (former jeopardy), (1847); Twitchell v. ' 
Pennsylvania, 7 Wall. 321, 325-327 (deprivation of life without due process of 
law), (1868); Spies v. illinois,' supra, at 166 (compulsory self-incrimination); 
Eilenbecker v. Plymouth County, 134 U. S. 31 t 34-35 (presentment of indict­
ment by grand jury), (1890); Amendment 6: Twitchell v. Pennsylvania, supra, 
at 325-327 (right to be informed of nature and cause of accusation.); Spies v. 
nlinois, supra, at 166 (speedy and public trial by impartial jury); in re Saw­
yer, 124 U.S. 200, 219 (compulsory process), (1888); Eilenbecker v. Ply:. 
mouth County, supra, at 34-35 (confrontation of witnesses); Amendment 7: 
Livingston's Lessee v. Moore~ 7 Pet. 469, 551-552 (right to trial in civil 
cases), (1833); Justices v. Murry, 9 Wall, 274, 278 (re-examination of :Facts 
tried by jury), (1869); Amendment 8: Pervear v. Massachusotts, 5 W~ll. 475! 
479-480 (excessive fines, cruel and unusual punishments), (1866). For an 
article which develops this history see Charles Warren's liThe New 'Liberty' 
Under the Fourteenth Amendment," 39 Harv. L. Rev. 431-465, (1926). And 
for early state deCisions, that is, prior to Barron v. Baltimore, see Territory 
of Orleans v. Battick, 2 Martin's Reports 87 (1811); Benthorp v. Bourg, 4 
Martin's Reports 97 (1816); Maurin v. Goodwin, 5 Martin's reports 432 (1818); 
People v. Goodwin, 18 Jonson's Reports 187 (1820); Barker v. The People, 3 
Cowen's Reports 686 (1824); Linvingston v. City of New York, 8 Wendell's 
Reports 85 (1831); Murphy v. The People, 2 Cowen's Reports 815 (1824); In 
re Smith, 10 Wendell's Reports 449 (1833); State v. Moore, 1 Mississippi­
(Walker's Reports) 134 (1823); Reed v. Rice, 2 J. J. Marshall 44 (1829); 
James v. The Commonwealth, 12 Sergeant and Rawle's Reports 220 (1825); 
Huntington v. Bishop, 5 Vt. 182· (1832). 

5357 U. S. 371 (1958). 
I 

~Knapp v. Schweitzer, 357 U. S. 371, 374-378 (1958). And the 
Schweitzer decision has been cited with approval as late as 1961 in Cohen v. 
Hurley, 366 U.S. 117, 118, 129. . 
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783 U. S. 36 (1H72). 

g 
_ 92 U. S. 90 (1875); United States v. Cruikshank, 92 U. S. 542 (1875); 

Hurtado v. California, 110 U. S. 516 (1884); Presser v. nlinois, 116 U. S. 
252, 263-268 (1886). 

9 
In re KomlJ.ll£!, 136 U. S. 436, 448 (1890); McElvanine v. Ish, 

142 U~S. 155 (1891); O'Neil v. Vermont, 144 U. S. 323, 332 (1892); ivraxwcll 
, V. 'P~Wl 176 U.S. 581 (1900); Twining v. New Jersey, 211 U. S. 78 (1908); and 

S[?lQ..s-v. nUno!§, 123 U. s. 131 (1887). See also Stanley Morrison's article 
-"Docs the FOUrteenth Amendment Incorporate the Bill of Rights? If 2 Stan. L. 
lli!.Y:. 140-173 (1949). 

10 
144 U.S. 323, 337, 366 (1892). 

11 
3~2 U. S.46, 68 (1947). See also Mr. Justice Black's article liThe 

Bill of Rights, " 35 N. Y. U. L. Rev. 865-881 (1960). 

12 
'. Mamson v. California, 332 U. S. 46, 48, 68, 71-72 (1947). For 

. contrary views see the findings of Charles Fairman in his article "Does the 
l"'ourteenth Amendment Incorporate The Bill of Rights? If 2 stan. L. Rev. 5-
139 (1949). AJ ~o Horace E. Flack's book The Adoption of the Fourteenth 
Amendment, 1908, p. 285. 

13 
lliid., p. 12.1-

14'1' i . w mng v. New Jerser, 211 U. S. 78, 99 (1908). 

15 
Adamson v. California, 332 U. S. 46,66 (concurring opinion by 

,tlustico Frankfurter), 1947. 

IG~ v. Connecticut, 302 U. S. 319, 326 (1937). 

17 
211 U. S. 78, 99-100 (H1 :g). 

18 
Twining v. New Jerse:r~ 211 U. S. 78, 106 (1908). 

19 
Rg..lli.£ v. Connecti~, 302 U. S. 319, 325 (1.937). 

20Hurtado v. California, 110 U.S. 516, 535 (1884). 

21 
Snyder v. Massachusetts, 291 U. S. 97, 105 (1934). 
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220ne can reasonably argue that both the absorption and incorpora-­
tion theories have been permanently iliid to -:; Qst. For a recent decision. 
which gives credence to this rationale see J{napp v. Schweitzer, 357 U. S. 
371 (1958). The language of this d~cision 'Yas quoted early in this chapter. 

23 -
~59 U. S. 530, 543 (1922). 

24'i'be court through strongly worded dictum wrote in GitIow v. ~ 
Yor~, 268 U. S. 652, 666, that IIFor present purposes we may and do assume 
that freedom of speech and of the press--which are protected by the First 
Amendment from abridgment by Congress--are among the fur.damental per­
sonal rights and 'liberties' protected by the due process clause of the Four­
teenth Amendment from impairment by the States. II 

25Cantwell v. Connecticut, 310 U. S. 296, 303 (1940). The court 
held: "The First Amendment declares that Congress shall make no law 
respecting an establishment of religion or prohibiting the free exercise 
thereof. The Fourteenth Amendment has rendered the legislatures of the 
states as incompetent as Congress to enact such laws. 1\ 

26West Virginia State Board of Ed. v. Barnett, 319 U. S. 624, 633 
(1943). The court held: !I,t is now a commonplace that censorship or sup­
pression of expression of opinion is tolerated by our Constitution only when 
the expression presents a clear and present danger of a kind the State is em­
power to prevent and punish. If 

27Near v. Minnesota, 283 U. S. 697, 707 (1931). The court held: 
"It is no longer open to doubt that the liberty of the press, and of speech, is 
within the liberty safeguarded by the due process clause of the Fourteenth 
Amendment from invasion by state action. If 

28Dejonge v. Oregon, 299 U. S. 353, 364 (1937). The court held: 
"Freedom of speech and of the press are fundamental rights which are safe­
guarded by the due process clau,se of the Fourteenth Amendment of the Federal 
Constitution. . . . The right of peaceable assembly is a right cognate to those 
of free speech and free press and is equally fundamental. • • • The First 
Amendment of the Federal Constitution expressly guarantees that right against 
abridgment by Congress. But explicit mention there does not argue exclusion 
elsewhere. For the right is one that cannot be denied without violating tl10se 
fundamental principles of Uberty and justice which lie at the base of all civil . 
and political institutions--principles which the Fourteenth Amendment embodles 
in the general terms of its due process clause." 
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29Bridges v. California, 314 U. S. 252, 277 (1941). The court held: 
"Indeed, the Supreme Court of California recognized that, publication in the 
.newspapers aside, in sending the message to the Secretary, Bridges was ex­
ercising the right of petition to a duly accredited representative of the United 
States Government, a right protected by the First Amendment." See also 
Edward Dumbould's bopk The Bill of Rights and What it Means Today, 1957, 
pp. 133-135. Mr. Dumbould presents a very informative analysis of what he 
refers to as the incorporation of the First Amer,dment into the Fourteenth. 

3°In BeauharnaL- v. Illinois, 343 U.S. 250, 288 (1952), M'r. Justice 
Jackson wrote in a dissent: "The assumption of other dissents is that the 
'liberty' which the Due Process Clause of the Fourteenth Amendment protects 
against denial by the States is the literal and identical 'freedom of speech or 
of the press' which the First Amendment forbids only Congress to abridge. 
The history of criminal libel in America convinces me that the Fourteenth 
Amendment did not 'incorporate' the First, that the powers of Congress and 
of the States over this subject are not of the same dimensions, and that be­
cause Congress probably could not enact this law it does not follow that the 
States may not. 11 See also Roth v., United States, 354 U. S. 476, 505-506 
(separate opinion of J1.lstice Harlan), (1957); Smith v. Califotnia, 361 U. S. 
147, 169 (separate opinion of Justice Harlan), (1959). 

31166 U. S. 226,' 241 (1896). One of the more recent decisions in this 
relationship is Griggs v. Allegheny County, 7 L. ed. 2d 585-586 (1962). In 
this decision the court held that the' "noise, vibrations, and fear caused to thE:) 
occupants of a house located near :: vvl"nty airport by cCl~letant and extremely 
low overflights interfere with the u~~'il~,¥,'f'~~~r'ty'IgCi'1.s'o am()-mtt-ll> 
to a 'taking' in the constitutional sense, of an air easement for which com­
pensation must be made. " 

32 
9 L. ed. ~d 799 (1963). 

33Gideon v. Wainwright, 9 L. ed. 2d 799, 804 (1963). 

34
370 U. S. 660 (1961). 

'~. 35Ib 'd 1 ., pp. 666-667. 

? • 

"''''''"''-. 

36w~eks v. United States, 232 U. S. 383, 398 (19h., The court held 
in this decision: "As to the papers and property seized by the policemen, it 
does not appear that they acted under any claim of Federal authority such as 
would make the Amendment applicable to such unauthorized seizures. What 
remedies the defendant may have against them we need not inquire, as the 
Fourth Amendment is not directed to individual misconduct of such officials. 
Its limitations reach the Federal Government and its agencies. " 

-~ ..... ...,.--:"- -'~ ......... ~ ....... ~':~::'::'!\'~"""'''"'''''''''' ----,- ~ ---­, 
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37Wolf v. Colorado, 338 U. S. 25, 27-28 (1949). As recently as 
June of 1961 the court reaffirmed the Wolf principle in Mapp v. Ohio, 367 
U. S. 643, 655. The court's language reads: "Since the Fourth Amend­
ment's right of privacy has been declared enforceable against the States 
through the Due Process Clause of the Fourteenth1 it is enforceable against 
them by the same sanction of exclusion as is used against the Federal Gov­
ernment." See also Justice Black's concurring opinion (Justice Douglas 
agreeing) to Marcus v. e~a.rch Warrant, 367 U.S. 717, 738 (1961). He 
writes: "It is my view that the ~"ourteenth Amendment makes the Fourth 
Amendment a.pplicable to the States to the full extent of its terms, just as 
it applies to the Federal Government. " 

S8See Charles Warren's article "The New 'Liberty' Under the 
Fourteenth Amendment," 89 Harv. L. Rev. 431-465 (1926), for an exploi­
tation of this peculiarity. 

39 
116 U. S. 252, 265 (1886). 

4°In Hurtado v. California, 110 U. S. 516, 538 (1884), the court 
held: "we are unable to say that the substitution for a presentment or indict­
ment by a grand jury of the proceedings by information .•. is not due pro­
cess of law." See also Gains v. Washington, 277 U.S.81, 86(1928). 

41In Palko v. Connecticut, 302 U. S. 319, 328 (1937), the court 
held: "Is that kind of double jeopardy to which the statute has subjected him 
a hardship so acute and shocking that our policy will not endure it? Does 
it violate those 'fundamental principles of liberty and justice which lie at the 
base of all our civil and political institutions'? Herbert v. Louisiana, 
supra. The answer surely must be 'no'. " 

4~The court held in Adamson v. California, 332 U. S. 46, 53-54 
(1947), that "We reaffirm the conclusion of the Twining and Palko cases 
that protection against self-incrimination is not a privilege or immunity of 
national citizenship . . . . [Secondly), the due process clause does not pro­
tect ... the accused's freedom from giving testimony by compulsion in 
state trials that is secured to him against federal interference by the Fifth 
Amendment. " 

43 See Walker v. Sauvinet, 92 U. S. 90, 92 (1875), where the court 
ruled~ "A trial by juryin suits a'c common law pending in the State courts 
is not~ therefore, a privilege or immunity of national citizenship, which the 
States are forbidden by the Fourteenth Amendment to abridge." And see 
also Hawkins v. Bleakly, 243 U.S. 210, 216 (1917). In this case the court 
held: "Objection is :made that the act dispenses with trial by jury. But it 
is settled that this is not embraced in the rights secured by the Fourteenth 
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Amendment. If 

44See In re Kemmler, 136 U. S. 436, 446 (1890), where the court 
held~ "It is not contended, as it could not be, that the Eighth Amendment 
was intended to apply to the States . . . ." 

45See Bennett B. Patterson, The Forgotten Ninth Amendment, 1955, 
pp. 41-42, where he argues that "unenumerated" natural rights recognized 
by the Ninth Amendment must be protected against state and national govern­
ments alike. 

46See Chandler v. Fretgg, 348 U. S. 3, 9 (1954), where the court 
held: "Regardle,ss of ;heth;r petitioner would have been entitled to the ap­
pointment of coun~el, his right to be heard through his own counsel was un­
qualified. II See also Powell v. Alaba~ 287 U. S. 45, 68-69 (1932). In this 
case the court held that "The right to be heard would be in many cases, of 
little avail if it did not comprehend the right to be heard by counsel. Even 
the intelligent and educated layman has small and sometimeI'! no skill in the 
science of law . • . . He lacks both the skill and knowledge adequately to 
prepare his defense, even though he have a perfect one. He requires the 
guiding hand of counsel at every step in the proceedings, against him. " 

47 McNeal v~ Culver, 365 D. S. 109, 118 (1961). 

48351 U.S. 12, 17-19 (1956). In this decision the court wrote:, 
l'Both equal protection and due process emphasize the central aim of our 
entire judicial system--all people charged with crime must, so far as the 
law is concerned, 'stand on an equality before the bar of justice in every 
American court. . . . r Consequently at all stages of the proceedings 
the Due Process and Equal Protection Clauses protect persons like peti­
tioners from invidious discriminations ...• " 
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CHAPTER IX 

JURISDICTION OF COURTS AND CONSTITUTIONAL STATUS 

OF INDIANS AND INDIAN GOVERNMENTS 

From the foregoing chapters, one senses that the Indians' right of 
self-government is a right wht<::h has been--though grudgingly and at times 
by ignorance--perststently considered by writers, the United States Supreme 
Court, the national Congress, and federal administrators. The most basic 
of all Indian rights, it represents what might be appropriately referred to 
as the Indians' last defense against national bureaucratic and state gover­
nance. It represents a last defense, or at least iii. collectivist form of de­
fense, because the states have been given by legislative and judicial pro­
nouncements (continually and persistently) increased authority over Indians 

. and Indian territory, and because the United States Congress is increasingly 
occupied in the political forum with more pressing national and international 
affairs. The domestic relations of members ,of Indian tribes within this 
loose framework are subject to the jurisdiction and laws (unwritten and 
written) of the tribes. And further, the findings of this study make it clear 
that federal criminal legislation on the subject of Indian domestic relations 
has tended to cover only a few particulars. 

One of the earlier and well-articulated descriptions of the doctrine 
of tribal self-goveriUnent was penned by Mr. Justice Van Devanter in the 
case of United States v. Qtliver. 1 This case was initiated through a federal 
prosecution for adultery in the United states District Court for South Dako­
ta. Both individuals involved were Sioux Indians and the offense was alleged 
to have been committed on one of the Sioux reservations. The prosecution 
was authorized on the theory that Congress by section 3 of the statute of 
March 3, 1887,2 had terlninated the original tribal control over Indian do­
mestic relations. The issue was: did this statute, which applied to all. areas 
within the exclusive jurisdiction of Congress, apply to the conduct of Indians 
on an Indian res~rvation? The United States Supreme Court held that it did 
not. 

Because Mr. Justice Van Devanter's description in this case is so 
illuminating, and because it continues (accords with the above discussed 
self-government principle) to be representative of current thinking and the 
law, a relevant portion of it is worth quoting~ 
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At an early period it became the settled policy of Cohgress to per­
mit the personal and domestic relations of the Indians with each other 
to be regulated, and offenses by one Indian against the person or pro­
oerty of another Indian to be dealt with, according to their tribal cus­
toms and laws. Thus the Indian IntercoursA Acts of May 19, 1779, c. 
30, 1 Stat. 469, and of March, 1802, c. 13, 2: Stat. 139, provided for 
the punishment of various offenses by white persons against Indians 
and by Indians against white persons, but left untouched those by Indi­
ans against each other; and the act of June 30, 1834, c. 161, 25, 4 
Stat. 729, 733, while providing that flso much of the laws of the United 

. State.E'- as provides for the punishment of crimes committed within any 
place within the sole and exclusive jurisdiction of the . United States 
shall be in, force in the Indian country, ff qualified its action by saying, 
lithe same shall not extend to crimes committed by one Indian against 
the person or property of another Indian. If That prOvision with its 
qualification was later carried into the Revised Statutes as 2145 and 
2146. This was the situation when this court, in Ex parte Crow Dog, 
109 U. S. 556, held that the murder C?f an Indian by another Indian on 
an Indian reservation was not punishable under the laws of the United 
states ahd. could.be dealt with only according to the laws of the tribe. 
The first change came when, by the act of March 3, 1885, c. 341, 
9, 23 Stat. 362, 385, now 328 of the Penal Code, Congress provided 
for the punishme:n.t of murder, manslaughter, rape, assault with intent 
to kill, as'sault with a dangerous w~apon, arson, burglary' and larceny 
when committed by one Indian against the person or property of ano­
ther Indian. In other respects the policy remained as before . . • . 

We have now referred to all the statutes. There is none dealing 
with bigamy, polygame, incest, adultery or fornication, which in terms 
refers to Indians, these matters always having been left to the tribal 
customs and laws and to such preventive and corrective measures as 
reasonably could be taken by the administrative officers. 3 

The rationale for tribal self-government has been premised on a 
general and international rule of public law that whenever legislative and 
political jurisdiction over any territory are transferred from one sovereign 
to another, the municipal laws of the country continue in force until abro­
gated or changed by the new government or sovereign.4 Tribal self-govern­
ment has also received support from the theory that representation in a law 
making body is a condition to validity of legitimate capacity. Under this 
theory, a local non-voting group would, ipso facto, be outside legislative 
reach. More preCisely, and iu slightly different language, the right of self­
government is not something granted to ,the various Indian tribee by any act 
of Congress. It is rather an unextinguished and original right. This doc­
trine of tribal self-government has been applied to an unfolding series of new 
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problems lin Scores of cases that have come before the -United States su­
preme Court and the inferior federal courts. Because of the focus of this 
study, attention will be centered, with minor and interrelated exceptiohs, 
on .;)ne problem area--the extent of tribal self-government 1nthe area of 
criminal procedural law. 

~C--~~~" 

The extent and conclusiveness of this unextingu.ished and original 
right (especially as it relates to the criminal procedural protections of the 
federal Bill of Rights) was put to a decisive test in the case of Talton v. 
Mayes. 6 This case raised the question as to whether the self-government 
powers of the Cherokee tribe (powers which as the court noted were not de­
rived from treat~es of the United States or from statutes enacted by Con­
gress) are subject to the limitations wh.ich the United States Constitution 
imposes on the national government, the state governments and their agents. 
The defendant in this case was convicted on a charge of murder (committed 
within Cherokee territory within the State of Arkansas), in a Cherokee 
court, and sentenced to be hanged. Both the defendant f:)...TJ.d.. the victim were 
Cherokee Indians. The decision turned, inter alia, on the gen.eral question: 
whether the conviction of a murderer in a tribal court was lacking in "due 
process" for the reason that the person convicted h~d not been indicted by a 
grand jury (defendant was indicted by a Cherokee grand jury consisting-of. 
only five persons) in the usual manner of common law courts. More spem­
fie ally , defendant alleged that 'the Fifth and, Fourteenth Amendments apply 
to purely local tribal legislation, and thus require a grand jury organized 
in accordance with their provisions. The court ,~n answering defendant's, 
question begins by citing the decision of Barron v. Baltimore.- 7 As will be 
recalled, the court ruled in the Barron v. Baltimore decision that the pro­
tections of the federal Bill of Rights are prohibitions on the nation/itl govern­
ment and not the states. Following citation of the Barron ruling, the court 
observes that the outcome of this case is crucially dependent on whether 
the powers of government exercised by the Cherokee nation are n:ational 
powers established by and derived from the Constitution of ~he .urdted States, 
"and hence controlled by the Fifth Amendment to that ConstltutlOJl, or whe­
ther they are local powers not created by the Constitution, although subject 
to its general p1:0visions and the paramount authority of Congress. The 
repeated adjudications of this court have long since answered the former 
question in the negative. ,,8 

_ The court next quotes with approval portions of several United 
states S~preme Court opinions9 concerned with the extent and scope of 
Indian self-government and sovereignty. It is interes1?-ng, ~s will be ~ore 
fully perceived when the court's language is quotec, eonc~rmng the applIca­
tion of the Fourteenth Amendment to Indian tribes, n?note tp.at the court 
quoted with approval that portion of the ~agama decision (118 U.S. 375, 381) 
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which held that Indians always have been regarded as having a semi-inde­
pendent position when Ilthey preserved their tribal relations; not as States, 
not as nations, not as possessed of the full attributes of sovereignty, but 
as a separate people with the power of regulating their intel'nal and social 
relations, and thus far not brought under the law of the Union, or of the 
State within whose limits they resided. " 

Continuing the court rules~ 

True it is that in many adjudications of this court the fact has been 
fully recognized, that although possessed of these attributes of local 
self government, when exercising their tribal functions', all rights are 
subject to the supreme legislative authority of the United states. 
Cherokee Nation v. Kansas Railway Co., 135 U. S. 641, where the ca 
cases are fully reviewed. But the existence of the right in Congress 
to regulate the manner in which the local powers of the Cherokee na­
tion shall be exercised does not render such local powers Federal 
powers arising from and created by the Constitution of the United 
states. It follows that as the powers of local self government enjoyed 
by the Cherokee nation existed prior to the Constitution, they are !).ot 
()l1erated upon by the Fifth Amendment, which, as we have. said had . , 
. J sole object to control the powers conferred by the Constitution on 
the National Government. The fact that: th~ Indian tribes are subject 
to the dominant authority of Congress: and that their powers of local 
self government are also operated upon and restrained by the general 
provisions of the Constitution of the United States, completely answers 
the argument of inconvenience which was pressed in the discussion at 
bar. The claim that the finding of an indictment by a gr:'1nt jury of less 
than thirteen violates the due process clause of the Fourteenth Amend­
ment is concluSively answered by Hurtado v. California, 110 U. S. 516, 
and McNutly v. California, 149 U. S. 645. 10 

, 

This was an unanimous decision delivered by Mr. Justice White, ex­
cept for a dissent by Mr. Justice Harlan to which he wrote no opinion. 

As concerns the application of the Fifth Amendment to tribal gov-
. crnments, the court speaks unequivocally; but as to the application of the 

Fourteenth Amendment, the court seems to be engaging in intellectual cir­
cumlocution. If the court int~mded to follow the Kagama assertion that Indi­
an tribes are not states of the Union, that is, not states of the Union in terms 
of common parlance and understanding. and thus not restricted by the due 
process clause of the Fourteenth Amendment which applies only to state 
action, then why the reference to the state cases of Hurtado and McNulty? 
Because the court engages in circumlocution in this decision, one must 
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admit that doubts remain as to the application of the Fourteenth Amendment 
to tribal actions. These doubts remain because of the following questions: 
(1) Dld the court rule, or intend to rule, that the framers and ratifiers of 
the Fourteenth Amendment broadened the common parlance and under­
standing of the word "state!l in this instrument to include Indian. tribes? or 
(2) Did the court rule, or intend to rule; that Indian tribes are not states in 
common and legal parlance, and therefore are not restrained by the provi­
sions of the Fourteenth Amendment? Before further clarification of the 
application of the Fourteenth Amendment is attempted, it should be made 
clear that Talton v. Mayes does not necessarily and unequivocally mean that 
the L'ldian tribes are in no sense sur.sject to the Constitution of the United 
States. Early in this study, and r:B-emphasized in the Talton v. Mayes opin­
ion, it has been noted that the Constitution both explicitly and implicitly re­
fers to the Indians. 11 An intriguing example, and possibly an example with 
more than a casual relationship to the topic under diSCUSSion, of the appli­
cation of the Constitution to tribal action can be found in In re Sah Quah, 12 
a case decided in a federal district court for the district of Alaska. In this 
decision the court ruled that slavery became absolutely illegal with the pas­
sage of the Thirteenth Amendment. The Thirteenth Amendment reads: 
'Neither slavery nor involuntary servitude, except as a punishment for crime 
whereof the party shall have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. II The rule of law of the In .' 
re Sah Qu,ah decision was giVen United States Supreme Court sanction in -
United States v. Choctaw Nation and the Chickasaw Nation. 13 By this deci-
sion the court ruled that the Thirteenth Amendment, from the date of its pro­
cJaimed ratification on December 1S t 1865, prohibited the existence of . 
slavery within the United States or any place subject to its jurisdiction, and 
that by the force of that instrument the slaves (persons of Mrican descent) 
of the Chickasaw Nation became free, and thereafter possessed the same 
rights incident to all other freedmen (persons of African descent who were 
now citizens of the United States) relative to life, liberty, and property.' 

Whether an Indian could claim, as against tribal action, any of the 
criminal procedural guarantees of the federal Bill of Rights via the "duly 
convicted" language of the Thirteenth Amendment remains to be seen. The 
disposition of criminal procedural cases under this clause are sparse • 

In the iight of the preceding discussion, the question--what restric­
tions are there upon the administration of tribal criminal justice ?--remains 
partially open. The Talton decision, at least so far as the Fifth Amendment 
is concerned, and most likely in terms of all of the federal Bill of Rights pro­
tections, makes it clear that purely tribal governance is not dire~tly subject 
to the limitations of the federal Bill of RiglltS. Concerning the application of 
the limitations of the Fourteenth Amendment to tribal action, one must admit 
that there remains an une~tinguished penumbra. As a result of this penumbra 
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, 0 a systematic look at the Fourteenth Amendment, associated cases, and 
studies should be helpful. 

The portion of the Fourteenth Amendment which merits our atten­
tion is section I. It reads: "All persons born or naturalized in the united 
States, and subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jur­
isdiction the equal protec.."!tion of the laws." This section merits attention 
only if it can be shown that it has application either to individual Indians or 
Indian tribal governments. 

Whether the Fourteenth Amendment is applicable to Indians or 
Indian tribes can be initially resolved by looking at the scope and coverage 
of that instrument's citizenship provisions. It was early concluded that 
Indians, though being nationals of the United States, are not United States 
citizens, notwithstanding the traditional legal doctrlne of jus soli. Early 
thinking concerning the citizenship status of Indians is provided by Caleb 
Cushing, then Attorney General of the United States. Because Attor~ey 
General Cushing's statements preceded a full determination of the citizen­
ship question, either by legislation or adjudication, and because they pre­
ceded the formulation and ratification of the Fourteenth Amendment by 
approximately 12 years, it will be informative to quote from one of his opin­
ions. He writes: 

The fact. . . that Indians are born in the country does not make 
them citizens of the United States. 

The simple truth is plain, that the Indians are the subjects of the 
United States, and thE}refore are not, in mere right of home-birth, 
citizens of the United states. The two conditions are incompatible. 
The moment it comes to be seen that the Indians are domestic sub­
jects of this Government, that moment it is clear to the perception 
that they are not the sovereign constituent ingredients of the Govern­
ment. 

This distinction between citizens proper, that is, the constituent 
members of the political sovereignty, and subjects of that sovereignty, 
who are not therefore citizens, is recognized in the best authorities 
of public law. (See Puffendorf, De Jure Nature, lib. vii, cap. ii, s) 

Not being citizens of the United States by mere birth, can they be­
come so by naturalization? Undoubtedly. 

But they cannot become citizens by naturalization under existing 
general acts of Congress. (ii Kent's Com., p. 72) 
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Those acts apply only to foreigners, subjects of another allegiance. 
The Indians are not foreigners, and they are in our allegiance, without 
being citizens of the United States. Moreover, those acts only apply 
to "white" men . . . . 

Indians, of course, can be made citizens of the United States only 
by some competent act of the General Government, either a treaty or 
an act of Congress. 14 

In April, 1870, two years after ratification of the Fourteenth ~end­
ment, the Senate Committee on the Judiciary was instructed by resolutIOn to 
inquire into and report to the Senate the "effect of the Fourteenth Amendment 
to the Constitution upon the Indian tribes of the country; and whether by the 
provisions thereof the Indians are not citizens of the United States, and whe­
ther thereby the various treaties heretofore existing between the United 
States and the various Indian tribes are, or ;lre not annulled. 1115 The Com­
mittee stated the issue and reported its findings with these statements: 

That in the opinion of your committee the fourteenth amendment to 
the Constitution has no effect whatever upon the status of the Indian 
tribes within the limits of the United States, and does not annul the 
treaties previously made between them and the United States. The 
provisions of the amendment material to this question are as ~ollows: 
"All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof are citizens of the United States, and of the 
States wherein they 1'e;ide .... Representation shall be apportioned 
among the several States, according to their respective nu~bers,. 
counting the whole number of persons in each State, excludmg IndIans 

not taxed. " . . . . t' " 
The question is whether the Indians "are subject to the ]UrlSdlC IOn 

of the United States, within the meap.ing of this amendment, and t~e 
answer can only be arrived at be determining the status of the IndIan 
tribes at the time the amendment was adopted. . . . 

It is worthy of mention that those who framed the fourteen~h amend-, 
ment, and the Congress which proposed' it, as well as the leglslatu~e.s 
which adopted it, understood that the Indian tribes were not ~ade mtl­
zens but were excluded by the restricting phrase, "and subject to the 
juri;diction, II and that such has been the universal understandin~ of .all 
our public men since that amendment became a part 0: the ConstItutIOn. 
And in the opinion of your committee, the second sectIOn of the amend­
ment furnishes conclusive evidence of this fact, and settles the ques­
'tion. It provides "representatives shall be apportioned ~mong the sev­
eral States according to their respective numbers, countlllg t~~ whole 
number .of persons in each State, excluding Indians not taxed. ... 
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During the war slavery had been abolished, and the former slaves 
had become citizens of the United States; consequently, in determin­
ing the basis of representation in the fourteenth amendment, the 
clause "three-fifths of all other persons" is wholly omitted; but the 
clause "excluding the Tndians not taxed" is retained. 

The inference is irresistible that the amendment was intended to 
recognize the change in the status of the former slave which had been 
effected during the war, while it recognizes no change in the status of 
the Indians. They were excluded by the original constitution, and in 
the same terms are excluded by the amendment from the constituent 
body, the people • . . . 

For these reasons your committee does not hesitate to say that 
the Indian tribes within the limits of the United States, and the indi­
viduals, members of such tribes, while they adhere to and form a 
part of the tribes to which they belong, are not, within the meaning 
of the fourteenth amendment, "subject to the jurisdictionll of the 
United States; and, therefore, that such Indians have not become 
citizens of the United States by virtue of that amendment. 

Fourteen years after submission of the Se~late's Committee on the 
Judiciary report, the legal question as to the application of the citizenship 
clause of the Fourteenth Amendment to Indians and Indian tribes formally 
reached the United States SUpreme Court in the case of Elk v. Wilkins.

16 

In this decision, an action brought by an Indian against the registrar of one 
of the wards of the City of umaha for refusing to register him as a qualified 
voter, the court fonowed the conclusions and rationale of the Committee on 
the Judiciary by declaring~ 

The persons declared to be citizens are "All persons born or 
naturalized in the United States and subject to the jurisdiction there­
of." The evident meaning of these last words is, not merely subject 
in some respect or degree to the jurisdiction of the United States, but 
completely subject to their political jurisdiction and owing them direct 
and immediate allegi.ance . . . . 

Indians, born within the territorial limits of the United States, 
members of and owing immediate allegiance to one of the Indian tribes, 
an alien though dependent power, although in a geographical sense born 
in the United States, are no more "born in the United states and subject 
to the jurisdiction thereof, " within the meaning of the 1st section of 
the 14th Amendment, than the children of subjects of any foreign gov­
ernment born within the domain of that government; or the children, 
born within the United States, of ambassadors or other public minis­
ters of foreign nations. 17 
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From the foregoing one senses that Indians in their entitlement to 
United States citizenship stand in a rather peculiar and anomalous position' 
the court holds that they are not citizens of the United States via the Four-' 
t~enth Amendment because they are not "completely" subject to the jurisdi~­
hon of the United States, although Indian tribes are "alien" and "dependent" ' 
powers. 

During our early history they were dealt with as foreign nations 
and treaties were made with them in that capacity. Yet, as the result of' 
later developments Congress assumed authority to legislate with regard to 
them, but as long af3 they continued to owe allegiance to tribal organizations 
or more precisely, as long as Congress refused to provide them with United 
States citizenship, they were held not to be "subject to the jurisdiction" of 

. the United states so as to make them citizens by birth by force of the Four­
teenth Amendment. This was so even though an Indian voluntarily left his 
tribe and established residence among white citizens in a state and adopted 
the habits of "civilized" life. In short, the citizenship provisions of the Four­
teenth Amendment were not to affect directly either the status of individual 
Indians or tribal governments. 

Yet, even with the immediately preceding conclusion, a thorough 
analysis of the application of the Fourteenth Amendment to Indians or Indian 
tribes requires the presentation of the most current lower federal court de­
cisions. These decisions further clarify or redefine, or make an attempt to 
clarify or redefine, the extent of the direct application of the federal Bill of 
Rights to tribal action. It is reasonably clear from these decisions that 
purely tribal action is not directly subject either to the federal Bill of nights 
protections or the restraints of any of the Fourteenth Amendment provisions. 
The first case to add validity to these conclusions is Toledo v •. Pueblo de 
Jemez. 18 In this case some U~ited States citizens and Protestant members 
of the Pueblo de Jemez community of New Mexico sued in a federal district 
court alleging that tribal officials had prevented them from building a church, 
holding church meetings in their homes, burying their dead in the community 
cemetery, and using the tribal threshing facilities because of their religion, 
thus abridging their right of religion as protected by the United States Consti­
tution and the Civil Rights Act of 1871. 19 Secondly, they pleaded that New 
Mexico's incorporation of the Pueblo Tribe had placed the tribal officials 
under color of state law, thus making tribal action subject to the protections 
of the Fourteenth Amendment. The court dismissed their pleadiIlgs thus: 

At least since the Sandoval decision in 1913, it has been clear that 
the Pueblos do not derive their governmental powers from the State of 
New Mexico. It has, indeed, been held that the powers of an Indian 
tribe do not spring from the United States although they are subject to 
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the paramount authority of Congress. Talton v. Mayes . . • . Conse­
quently, there is no basis for holding that the conduct of the defendants 
of which plaintiffs complain was done under color of state, law, statute, 
ordinance, regulation, custom or usage. 20 

Issues similar to those in the Toleco case have been raised repeat­
edly. In this respect, four additional cases (cases which represent the law 
in its current state of development) will suffice to portray the legal relation­
ship of purely tribal action to the guarantees of the federal Bill of Rights and 
the protections of the Fourteenth Amendment. These cases will be presented 
in their chronological order. 

The first of these four cases is ~Vra.rtinez v. Southern Uie Tribe. 21 ... . ... 
The Martinez case turned upon an action to obtain a declaration from a fed-
eral district court in Colorado that plaintiff was a member of the Southern 
Ute Tribe of Indians. Plaintiff was one-half or more degree of Ute Indian 
blood because she was the daughter of a one John Green who was a full­
blooded Indian. Plaintiff had also been a member of the defendant Ute Tribe. 
She was a member from her birth until 1950 when she was excluded from the 
reservation and denied tribal rights and privileges. On the basis of these 
facts, plaintiff alleged that she was denied tribal membership (and resulting 
tribal rights and privileges) by unlawful acts of the defendant tribal council, 
and that this denial deprived her of due process of law contrary to the Fifth 
Amendment to the United States Constitution. In addition to this general 
pleading, plaintiff alleged tribal membership: (1) because tribal member­
ship in her case was protected by federal statutes--statutes which authorized 
the ute Tribe to distribute funds to its members ;22 and (2) because the Secre­
tary of the Interior, under another statute, 23 had included her name on a 
tribal membership roll. Because the specific facts of the case are important, 
it should be noted that Congress by statute24 provided that the Southern Ute 
Tribe on the Southern ute Reservation could "organize for its common wel­
fare and to adopt an appropriate constitution and bylaws to be approved by the 
Secretary of the Interior, who upon petition of a requisite number of Indians 
could issue a charter of incorporation. ,,25 In compliance with the above pro­
viSions, the Ute Tribe on November 1, 1938, was issued a charter of incor­
poration. Article II, sections 1, 2, and 3 of the Constitution and Bylaws 
(charter) of the tribe provided that membership of the Southern Ute Tribe of 
the Southern Ute Reservation shall consist of the following: 

Section 1. (a) All persons duly enrolled on the 1935' census of the 
Southern Ute Reservation; provided, That rights of participation shall 
depend upon the establishment of legal residence upon the reservation; 

(b) All children of members, if such children shall be of 1/2 or 
more degree of Ute Indian blood. 
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Section 2. The Council shall have power to pass ordinanees, sub­
ject to the approval of the Secretary of the Interior, covering the 
adoption of new members. 

Section 3. No person shall be adopted into the Southern Ute Tribe 
unless he is of Indian blood and has resided upon the reservation for 
a probationary period to be determined by the Council. 26 

In the light of the above facts and provisions, and in response to 
plaintiff's pleas~ the court writes: "to sustain jurisdiction, it must be shown 
that the right of plaintiff to membership in the defendant tribe, a corporation, 
is found in or based upon the Constitution., laws or treaties of the United 
States. ,,27 In answer to thiR jurisdictional question, the court rules: 

It is apparent that the . . . right of membership alleged by the 
·plaintiff is not a right created by any constitution, law or treaty of the 
United States, but by the Constitution of the Southern Ute Tribe which 
precisely defines the Tribe's membership, and within which defined 
stR-tus the plaintiff, by her complaint alleges her inclUsion. Certainly, 
the Tribe's Constitution cannot be classified as a law or treaty of the 
United States, and even if the corporate Charter be considered as fall­
ing in such g,ategory, it does not create any right of membership, but 
merely recognizes tJ'le status of membership as defined in the approved 
and existing Constitution. 28 

Even if one accepts the doubtful validity of the court's above and 
general statement that the alleged right of tribal membership is not a right 
created by any IIconstitution, law or treaty of the United States, " it is not 
easy to dispose of the connected and crucial idea that the tribal council (via 
the statutory methods for the attainment of a charter of incorporation,and 
the charter's provisions) and the Secretary of the Interior represent arms 
or agencies of the national government to which the Fifth Amendment to the 
Constitution would apply. The court disposed of this rationale and logic by 
summarily ruling: 

It is next alleged that the acts of the council members in depriving 
the plaintiff of her membership in the Tribe was contrary to the due 
process clause of the Fifth Amendment to the United States Constitu­
tion. The Fifth Amendment is, of course, a limitation only on the 
Federal Government .•.. It was held by the United States Supreme 
Cou.rt in Talton v. Mayes, supra, that the powers of local government 
exercised by the Cherokee nation are not controlled by the Fifth Amend­
ment to the Constitution. This ruling was made on the ground that the 
autonomous nature of the Cherokee nation had always been recognized 
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~ As to the autonomy of the defeuli'Iant Tdhe; suffice .(t to S!3y that by 
its Charter of Incorporation tll{1 Tribe was creat.ed lil'i::m·dy politic, and 
in the preamble to its approved Constitution It is sei(; for th~ that "We, 
the Southern Ute Tribe of the Southel'n Ute ReservatlOn~ in Colorado, 
in order to exercise the rights of self-go"~rn\.ment, to administer our 
tribal resources~do ordain and establish this ConStitution." From 
which has been said, it is hardly conceivable ',',;hat the Tribe's cO'ilncil 
be deelt.\ed a mer\:l arm or agency of the Federal Government to which 
the Fifth Amendment to the United States Constitution would apply. 29 

Plaintiff and counsel, having rejectecl the taionale, lOgiC, and ruling 
()f the above distri(\~ court, petitioned and received an appeal decision from 
the United States Court of ApP4)als for the Tenth Circ~tt on November 15, 
1957. 30 The circuit COUI1 ht di~postng of the "agency" rationale, and thus 
the application of the Fifth Ameflilm~nt to the tribal council, wrote: 

It is •.• clear th0l.t ~he Due Process clause of the Fifth Amendment 
does not apply to the activities of the tribe or corporation for s although 
the rnterior Department has ruled that for certain purposes Indian tribes 
are ttJ be regarded as agencies of the federal government (Op. sol. T. 
D., M. 29156, June 30, 1937; Op. Sol. I. D., M. 27810, December 13, 
1934), the doctrine that an Indian tribe is not a federal instrumentality 
within the various statutory and constitutional restrictions upon federal 
instrumentalities has not been changed since it was laid down in Talton 
v. Mayes, supra. 

plaintiff argues, ignoring the purpose of the 1934 Acts to retain the, 
tribal organization through incorporation, that because the corporation 
is organized under the laws of the United States membership rights are 
inherently a federal question. Although originally incorporation under 
fedet'al law was sufficient to invoke the jurisdiction of the federal courts 
as raising afederal question, see 14 A. L.R. 2d 1017, such an inter­
pretation was effectively curtailed by the enantment of 28 U. S. C. A. 
1349: "The District courts shall not have jurisdiction of any civil action 
by or against any corporation upon the' ground that it was incorporated 
by or under an Act of Congress, unless the United States is the owner 
of more than ons-half of its capital stock. " •.• The order of dismis­
sal for want of jurisdiction was proper and the judgment of the trial 
court is affirmed. 31 

Following afth'mation by the circuit court of the district court deci­
sion, the plaintiff and counsel petitioned the United States SUpreme Court for 
a writ of certiorari. The Supreme Court denied this petition in 356 U. S. 
960 (1958). The Supreme Court denied a second petition by plaintiff and coun­
sel for a rehearing and motion for leave to amend complaint on June 23, 
1958. 32 
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The second case for presentation is Barta v~ Oglala Sioux Tribe of 
Pine Ridge Reservation. 33 This case represents action brought by the Oglala 
Sioux Tribe of Indians to r~~cover taxes alleged to be due the tribe. Defen­
dants were lessees of certain tribal trust lands within the Pine Ridge Indian 
Reservation (home of the Oglala Sioux Tribe of Indians) located within the 
state of South Dakota. The Oglala Sioux Tribal Council by resolution imposed 
a license tax on non-members of the tribe leasing trust lands on the reserva­
tion. The defendants having refused to pay the tax, the Oglala Sioux Tribe 
initiated legal action which resulted in a decision in their favor at the federal 
district court level. The defendants thereupon appealed, alleging, inter alia, 
that a "tax on the use of Indian trust lands imposed by an Indian tribe on non­
members of the tribe violates the Fifth, and Fourteenth Amendments to the 
Constitution. ,,34 

In answer to the above allegation, the court ruled that the Fourteenth 
Amendment "places limitations on legislative actions by the states . . . . 
The Indian tribes are not. • • states and these Constitutional limitations have 
no application to the actions, legislative in character, by Indian tribes. Nei­
ther may the Fifth Amendment be invoked as against any legislative action of 
the Indian tribes. Talton v. Mayes • • . 1135 

Unhappy \vith the above decision, the defendants petitioned the United 
States Supreme Court for a writ of certiorari. The Supreme Court denied 
this petition in 358 U. S. 932 (1959). 

The third case, Native American Church of North Americ~ v. Navajo 
Tribal Cou.ncil,36 involves an action to enjoin ~'nforcement of an ordinance 
adopted by the Navajo Tribal Council making it an offense to lntroduce a bean 
knOWl,1 as peyote used by plaintiff church in connection with and as a part of its 
religious -ceremonies. It was alleged by plaintiffs that the· Navajo Tribal Coun­
ciPs ordinance was void because it violated both the church's and the members' 
rights under the First, Fc.urth and Fifth Amendments to the United States Con­
stitution. In another cause of action, plaintiffs sought damages from Sam 
Garnez and Joe D.,mcan. Regarding Garnez, "it was alleged that he entered 
Shorty Duncan's house where religious ceremonies were being conducted, 
without a warrant, and thus deprived them of their liberty and right of wor­
ship without due process of law. 11 In regard to Joe Dunl'!an, "it was a11eged 
that he, acting as a judge of the Navajo court, denied Duncan the opportunity 
to secure counselor to demand a jury trial, found him guilty of violating the 
Ol'dinance and assessed penalti.es. ,,37 

The court, after stating that I1In our view, not all of these grounds 
need to be discussed or considered in arriving at a decision of the case, ,,38 
wrote: 
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No case is cited and none has been found where the impact of the 
First Amendment, with respect to religious freedom and freedom of 
worship by members of the Indian tribes, has been before the court. 
In Talton v. Mayes . . . the court held that the Fifth Amendment did 
not apply to local legislation by the Cherokee nation. In B::trta v. 
Oglala Sioux Tribe of Pine Ridge Reservation. . . the court held that 
neither the Fifth nor the Fourteenth Amendments had any application 
to action, legislative in character, of Indian tribes imposing a tax on 
the use of Indian trust land, and in Tol~do v. Pueblo de Jemez . . . 
the court held that deprivation of religious liberties by tribal govern­
ment could not be redressed by action under the Civil Rights Act. . ; 

The First Amendment applies only to Congress. It limits the powers 
of Congress to interfere with religious freedom or religious worship. 
It is made 'applicable to the States only by the Fourteenth Amendment. 
Thus construed, the First Amendment places limitations upon the action 
of Congress and of the States. But as decided ill the decisions herein­
before discussed, Indian tribes are not states. They have a status 
higher than that of states. They are subordinate and dependent nations 
possessed of all powers as such only to the extent that they have ex­
pressly been re-J.uired to surrender them by the superior sovereign, 
the United states. The Constitution is, of course, the supreme law of 
the land, but it is nonetheless a part of the laws of the United S~ates. 
Under the philosophy of the deciSions, it, as any other Law, is binding 
upon Indian nations only where it expressly binds them, or is made 
einding by treaTy or some act of Congress. No provision in the Con­
stitution makes the First Amendment applicable to Indian nations nor 
is there any law of Congress doing so. It follows that neither, under 
the Constitution or the laws of Congress 9 do the Federal courts have 
jurisdiction of tribal laws or regulations, even though the~ may have 
an impact to some extent on forms of religious worship. 3 

Plaintiff$ to this case did not petition the United States Supreme 
Court for a hearing. Thus, it must remain an interesting conjecture as to 
whether the SUpreme Court would have granted a hearing. 

A more recent circuit court decision which follows the ruling of the 
Native Am~erican Church case is Oliver v. Udall. 40 The facts and issues of 
these two (~ases are related, but importantly, different. This decision 
raised a question as to the constitutionality of the Secretary of Interior's 
approval of a resolution of the Navajo Tribal Council which adopted as a 
tribnllaw regulations of the Department of the Intel'ior including an ordi­
nance bannitlg the sale, use, or possession within the Navajo country of the 
bean known as peyote. Or differently, can the Navajo Tribal Council's action 
be treated as "federal" action (federal action because of the Secretary's 
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approval of the tribal resolution), and thus subject to constitutional restric­
tions? The court's language which is important for the purposes of this study 
reads: 

Appellants, no doubt, would want us to say with respect to the 
Secretary's 1959 approval of the Tribal action that the Secretary, in 
effect; has unlawfully, in violation of appellants' First Amendment 
rlghts, prohibited the free exercise of religion by these appellants. 
But the Secretary has done no lnore than approve action which the 
Navajo Tribe was entitled to take .... 

It is our view that the Secretary's approval of the tribal action in 
1959 was entirely in keeping with abstinence from federal intervention 
in the internal affairs of an Indian tribe which, the law clearly requires. 
The Secretary had simply recognized the valid governing authority of 
the Tribal Council. 41 

The Supreme Court of the United States denied petitioners certiorari 
on this case on February 18, 1963, in 83 S. ct. 720. This case articulates 
the close, though apparently distinguishable, connection between "feder al" 
and "tribal" action. The closeness of this connection can further be seen: 
(1) by the fact that the Secretary of the Interior can "approve" proposed tri­
bal constitutions, 42 remove members of tribal councils,43 prevent the trans­
fer of Indian funds, 44 strike members from tribal rolls,45 manage their 
lands,46 etc., and (2) by the fact that Congress has enacted and repealed a 
welter of laws dealing with the Indians. 47 . 

With the presentation of the foregoing evidence, it is possible to 
make some statements concerning whether tribal govern~ents and courts 
are subject to the limitations of the federal Bill of Rights. Or differently, 
whether individuals tribal Indians affected adversely by tribal action are 
entitled to the Bill of Rights protections. The preceding decisions have grap­
pled with one of two methods by which tribal Indians, and even non-Indians, 
attempted to rp.eet alleged injustice directed at them by tribal governments. 
This method is premised on constitutional rights of immunity and protection 
for tribal Indians from tribal government action. The second method, a 
method which received attention in pr,eceding chapters,48 requires the t:ribal 
Indian to give up that status that subjects him to oppression. That is to say, 
if he is a member of a tribe that uses oppressive measures (measures con­
trary to the federal Bill of Rights protections), he may give up his tribf.-1.l 
citizenship. He does this by voluntarily leaving his tribe to establish resi­
dence off the reservation among non-Indian and state citizen inhabitants. His 
right to voluntarily leave the reservation is given almost i.rrefutable validity 
by the fact that all Indians were declared by statute of 192449 to be citizens 
of the United States; citizens of the United States, 50 at least within the boun­
daries of the United States, cannot be restricted in their geographical loco­
motion. 51 
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It is the first method, however, which presents Indians seeking crim­
inal procedural protection from tribal action with the most difficulty. The 
evidence of this and preceding chapters hold that if the action of tribal gov­
ernments is Itfederal ll or "state" action, Indians have criminal procedural 
rights which are constitutionally protected. Contrarily, if action of tribal 
governments is purely tribal, Indians have no criminal procedural rights 
which are constitutionally protected, that is, via direct application of the 
federal Bill of Rights protections and the Fourteenth Amendment guarantees 
to tribal governance. These COllstitutional rules of law have been formulated 
because of three characteristics associated with American tribes of Indians. 
They arc: (1) The American Indian tribe possesses, at least initially, all the 
powers of any sovereign state; (2) Conques" discovery) negotiation, flright 
of cw~rl section of the human race to a reasonable portion of the soil, " and 
"Christian" responsibility have rendered the American Indian tribe subjecf 
to the legislative power of the United states Congress and, in essence, ter­
minated the tribe's powers of sovereignty, that is, its powers to negotiate and 
conclude treaties with foreign nations, but did not by itself affect the internal 
powers of looal self-government;52 (3) The internal powers of self-govern­
ment are subject to qualification by treaties and by express legislation of Con­
gress, but, except as expressly qualified, full powers of internal self-govern­
ment were and are vested in the Indian tribes and their duly constituted organs 
of government. 

In conclusion of this chapter, ti will be noted that the doctrines of 
unextinguished tribal sovereignty nnd tribal action (action not being controlled 
directly or unduly influenced by treaties of the United States, statutes en­
acted by Congress, or nationa1 bureaucratic action) are not directly subject 
to thG limitations which the federal Bill of Rights and the Fourteenth Amend­
ment impose upon the national and state governments. It has been held that 
these limitations apply only to arms or agencies of the national and state 
governments. The Constitution is binding upon Indian tribes "only where it 
expressly binds them, or is expressly made binding by treaty or some act 
of Congress:. 1/ In short, the federal Bill of Rights and the Fourteenth Amend­
ment do not give specific protections against acts of mobs, private corpora­
tions, religious orders, voluntary associations, or tribal governments and 
their officials, except possibly as the authority of these groups is derived 
"in part from Government's thumb on the scales. 1153 

FOOTNOTES 

1241 u~ S. 602 (1.916). 

-202-

r 

I 
L 
II 
!l 

~ 
1 

f' 

I 
I r 
I 
t 

! 
f 
t , 

2 
24 Stat. 635. That section provides: "'l'hat whoever commits adul-

tery shall be punished by imprisonment in the penitentiary not exceeding three 
years." 

3UIlited States v. Quiver, 241 U. S. 602, 603-605 (1916). - ,-----
4MUrray v. Gerrich & Co., 291 U. S. 315 (1934); Downes v. Bidwell, 

182 U.S. 244 (1901); Chicago & Pacific Railway Go. Vi McGlinn, 114 U.S. 542 
(1885). 

5 . 
See Worcester v. Georgia, 31 U. S. 515 (1832); Ex parte Crow Dog, . 

109 U. S. 556 (1883); Jones v. Meeham, 175 U. S. 1 (1899);. Cherokee Nation v. 
Journeycake, 155 U. S. 196 (1894); Turner v. United States & Creek Nation, 
248 U. S. 354 (1919); Pueblo of Santa Rosa v. Fall, 273 U. S. 315 (1927). For 
one of the more recent decisions which follo'ws the above rule and rationale 
see Kake Village v. Egan, 369 U. S. 60, 72 {1962). 

6163 U.S. 376 (1896). 

732 U. S. 243 (1833). 

8 . 
Talton v. Mayes, 163 U. S. 376, 382-383 (1896). 

9Cherokee Nation v. Georgia, 5 Pet. 1, 16 (1831); Worcester v. 
Georgia, 6 Pet. 515, 559 (1832); Kagama v. 1Inited States, 118 U~ S. 375 (1886). 

10Talton v. Maye!3, 163 U.S. 376, 384 (1896). Italics mine. 

llSee the following portions of the United States Constitution: Art. 
1, sec. 2, c1. 3; Art. I, sec. 8, cl. 3; Amendment XIV, sec. 2. Also chap­
ter III of this study. 

12 
31 Fed. Rep. 327. (1886). 

13193 U. S. 115 (1904). 

14 . 
70p. Atty. Gen. 746, 749-750 (1856). 

15Senate Judiciary Committee, Rep. No. 268, 41st Cong., 3d sess. 

16112 U. S. 94 (1884). 

.17Elk v. Wilkins, 112 U.S. ,94, 101-102 (1884). See also United 
States v. W~ Kim Ark, 169 U. S. 649, 693 (1898). 
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119 F. Supp. 429 (1954). 
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17 Stat. 13; 42 U. S. C. A. 1903. 

20 
Toledo v. Pueblo de Jemez, 119 F. Supp. 429, 432 (1954). This 

caso was cited as controlling in Native American Church v. Navajo Tribal 
Council, 272 F. 2d 131 (1959). 

21 
151 F. SUpp. 476 (1957). 

22 
25 U.S.C.A.sJ.62, 162a, 163,477,676. 

2328U;S.C.A. s.1331. 

24statute of June 18, 1934, 48 Stat. 984, as amended by Act of June 
15, 1935, 49 Stat. 378; 25 U. S. C. A. s.478-478b. 

25Martinez v. Southern ute Tribe, 151 F. Supp. 476, 478 (1957). 

26Ibid. 

27 Ibid., pp. 477-478. 

28Ibid., p. 478. Italics Mine. 

29Martinez, v. Southern Ute Tribe, 151 F. Supp. 476, 479 (1957). 

30Martinez v. Southern Ute Tribe, 249 F. 2d 915 (1957). This same 
circuit court later denied a rehearing on December 17, 1957. 

31Ibid., pp. 919, 921. 

32Martinez v. Southern Ute Tribe, 357 U. S. 924. For a later but 
connected circuit court decision with the same litigant and apparently the same 
issues see 273 F.2d 731 (1960), See also 12 A. L. R. 2d 5; 13 A. L. R. 2d 390; 
14 A. L.R. 2d 992, for annotations on frivolous and merited jurisdiction asser­
tions. 

33259 F. 2d 553 (1958). 

34Ib, " ~~ lU., p. 'H)5. 

35Ibid., pp. 556-557. 

-204-

1 

I J 

I 

36272 F. 2d 131 (1959). 

37Tt..'d 132 ..LfJl ., p. . 
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39Native American Church of North America v. Navajo Tribal Coun­
cil, 272 F. 2d 131, 134-,135 (1959). Italics mine. See also Dicke v. Chey­
enne-Arapaho Tribes, Inc., 304 F. 2d 113~ 115 (1962), where the court ruled: 
"Again and recently this court has held that federal court jurisdiction does not 
lie in a matter of controversy between Indi~.ns and the Tribe unless jurisdiction 
is expressly conferred by congressional enactment; Y Native American Church, 
etc. v. Navajo Tribal Council, 10 cr., 272 F.2d 131 at 133." And Barnes v. 
United States, 205 F. Supp. 97, 100 (1962). 

40306 F. 2d 819 (1962). 

41Ibid., pp. 822-823. Italics mine. 

42 
48 Stat. 987, 25U.S.C.A. s. 476. 

43United States ex reI. Brown v. Lane, 232 U. S. 598 (removal with-
out hearing or notice), (1914). 

44Mott v. United States, 283 U.S. 747, 751 (1931). 

45united States ex reI. Lowe v. Fisher, 223 U. S. 95 (1912). 

46 
48 Stat. 985, 25U.S.C.A. s. 464. 

47 S~e the following: Act of March 3, 1819, c. 85, 3 Stat. 516; Act 
of July 9, 1832, c. 174, 4 Stat. 564; Act of June 30, 1834, c. 161, 4 Stat. 
734, provision for the Bureau of Indian Mfairs. Further, the Bureau of Indi­
an Mairs has provided for intra-tribal courts and a reservation code for the 
enforcement of law in those tribes "in which traditional agencies for the en­
forcement of tribal law and customs have broken down for which no adequate 
substitute has been provided under Federal or State law. "--25 C. F. R. 161et 
seq. Act of March 3, 1817, c. 92, 3 Stat. 383, provision for the punishment 
of crimes committed in Indian territory. Act of March 3, 1847, c. 66, 9 
stat. 203, authorized payment of moneys due tribes to individuals rather than 
tribal officers (this in effect substituted the judgment of federal officials for 
that of tribal governments on the question of tribal membership for disposition 
of funds)., Act of March 27, 1854, c. 26, sec. 3, 10 stat. 2'69, recognized the 
right of Indians to punish their own offenders. Act of March 3, 1885, c • .341, 
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sec. 9, 23 Stat. 362, 385, provided for federal criminal punishment for Indi­
ans committing certain offenses. Act of June 14, 1862, c. 101, 12 Stat. 427; 
General Allotment Act, Act of Feb. 8, 1887, c. 119, 24 stat. 388, 25 U. S. 
9. A. s. 331 et seq., providing for regulation of allotments. Act of March 3, 
1883, c. 141, sec. 2, 22 stat. 582, 25 U. S. C. A. s. 155~ provided for the 
trusteeship of Indian moneys for the benefit of the tribe. Act of July 13, 1892, 
c. 164, 27 Stat. 120, provided for the education of Indian children. Act of 
June 25, 1910, c. 431, 36 Stat. 855, established administrative powers in the 
Commission and Secretary of Interior concerning leases of Indian lands, and 
administration of estates of a11otees. Act of June 24, 1924, c. 233, 43 Stat. 
253, bestowed United States citizenship on Indians. Act of June 18, 1934, c. 
516, 48 Stat. 984, 25 U. S. C. A. s. 461 et seq., prohibited further allotment 
of Indian lands and provided for the maintenance of tribal integrity through 
incorporation. Act of August 15, 1953, c. 505, 67 Stat. 588, 28 U. S. C. A. 
s. 1360, wherein jurisdiction of the states of California, Minnesota, Nebras­
ka, Oregon, and Wisconsin over criminal and civil causes within Indian ter­
ritory was recognized. This Act, however, preserved tribal customs and 
ordinances not in conflict with state law. The act further gave United States 
consent for those states inhibited by their enabHng acts and constitutions to 
pass amendments providing for the assumption of jurisdiction over civil and 
criminal causes concerning Indian affairs. 

48 . 
See especially chapter VI,subheading B, of this study; see also 

chapter VIII. 

4943 Stat. 253, 8U.S.C.A. s3. 

50State citizenship is acquired automatically via the Fourteenth 
Amendment by residing within a state. 

51See Colgate v. Harvey, 296 U. S. 404 (1935); United States v. 
WhcelQ!, 254 U.S. 281 (1920); Maxwell v. Dow, 176 U.S. 581 (1899); Slaugh­
ter-House Cases, 16 Wall. 36 (1872); 14 L. R. A. 579 (annotation). 

52rs this a worldng definition of "colonialism"? Why does Congress 
have legitimate power over Indians, but Portugal's government illegitimate 
power over its colonies wrested by conquest? 

53A . C ". t' A 't' Do d 339 U S merlcan ommumca lons SSOCla lOn v. u s, .. 382, 
401 (1950). 
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CHAPTER X 

CONC LusrONS AND AREAS FOR FURTHER STUDY 

Since the national government derives its sovereignty, at least theo­
retically, from powers delegated to it by the states and the people thereof, 
one would assume that the Constitution of the United States forms the basis 
for national criminal jurisdiction over Indians and IndIan territory. However 
true this assumption may be in relation to the national government's limited 
criminal jurisdiction over states and nort-Indian inhabitants therein, it is 
totally inadequate for explaining the national government's historical and con­
temporary jurisdiction over Indians and Indian territory. During the period 
of the formulation and ratification of the federal Constitution, the original 
states, and thus the conventions which ratified the United States Constitutioll, 
had only limited jurisdiction over Indians and Indian territory. And it is pro­
bably because of this lack of jurisdiction over Indians and Indian territory 
that the framers and ratifiers of the Constitution provided little in that docu­
ment via the explicit governance of the American aborigines and their lands. 
Only three provisions of the Constitution refer directly to the Indians, 1 and 
these provisions leave untouched the general field of national authority to 
assert criminal jurisdiction over Indians and Indian territory. The legal 
status of the Indians must, therefore, be considered not as originating in the 
Constitution, but as having its roots in international law and powerpolitics.· 
This observation is undisputable from the decisions and evidence of the pre­
ceding chapters of this study. 

Inconsideration of the criminal jurisdictional question, the United 
States Supreme Court has continually upheld the exclusive (potential and dis­
cretionary) jurisdiction of the national government over Indians and Indian 
territory, but with inconsistent and ambiguous explanations of its conclusions 
concerning the sources of national authority. The section of the United states' 
Constitution concerning commerce with the Indian tribes is clearly inadequate 
to give the national government general criminal j.urisdiction over Indians and 
Indian country;' the judicial decisions and evidence of this study recognize this 
inadequacy. The fact that the Indian tribes haq been considered initially (and· 
even late in this nation's history) as independent nations with whom treaties 
could be and were made suggests that the crIminal governance of Indian rela­
tions rested on international negotiation, economic persuasion, and even 
force. And in these relationships, the United States Constitution gave the 
various branches of the national government the authority to negotiate and 
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conclude treaJies, 2 to acquire territo ' conduct war, and to tax and s ry and p~ovlde for its governance 3 t 
it was el'lrIy held in W pend for the natwn' s welfare 5 In ,0 , orcester v Geor i 6 f . consequence 

. authority of governing the Indian~ la ~ a . nat t~e sole external power and 
passed, and as the Indians lost thei; w ~~,the nahonal government. As time 
national status of the Indi pOSItion of sovereign stre!lgth th 't 1 ans was graduall xl' . ' e In er-

871, national control over Ind' ye Ingmshed. Yet, as late as 
outwardly, and theoretically blans was exercised, at least predominantly 
show of force. In this year ;", ~c,;,~;ns of Ireaties, IlIXing and spending, .:nd 
the Indians by the treaty-mak' Congress forbade further dealing's w'th 
d' . mg power H f rI • 1 lrcctly and openly for the Ind' th' ence 0 h, Congress legislated 
boundaries) on a variety of no l~S ( ough predominantly situated within stat 
ment of crime. 'This authorl'tyn (l·ommercial subjects, including the punl'sh e 
. ' was upheld on th -ernment had gradually gained exclu ' e ground that the national gov 
cretionary control' over Ind' Slve control, or at least potential an~ d' -, lans and Indian t ' . H IS-
and territorial sovereignty powers Al errltory through its war treaty 
of Iribal sovereignly, and as the Ind' ong with Ihis gradual exlingui~hment ' 
~allY acquisitive whites, a, feeling arl:: !:~~7:e les,s of a menace to the mater-
Justly and"that it was incumbent on the nati e IndIans had been treated un-
so~c measure of protection, alon with" on~l g~vernment to accord them 
zall~n" thnl. had grown up around I~em helpIn~ them adjust 10 the "civili­
spirIt, a spIrit that was and is frequ ~l In partial response to this benevolent 
lated what had been until 1886 den y used as a sham, the court artl'cu 

th 
a gra ually d 1 ' -

au ority over Indians. The benevolent ,e,ve O~ll1g new source of national 
national power, is captured in the K spIrIt ~~llosophy, and the resultant 
in this decision that the authority of ~amat~eClslOn of 1886. 7 The court ruled 
nants of a race once powerful elna lOnal government over "these rem 

t ' now we", and d' " h . -~ary 0 their protection, as well as to th af ~mlms ed In numbers, is neces-
well. II The court further ruled that IIfr~ s e! of those among whom they 

ness, so largely due to the COUrse of deal::: t~elr very weakness and helpless­
thorn ~d the treaties in which it has been g f :he Federal Government with 
protection, and with it the power " A t promised, there arises the duty of 
the view that the national govQrn~ent s 0 Ameri?an Indians generally, then, 
power to regulate Indians--has been ' pO,s~esses In effect a new power--a 
tivoly articulated and accepted. TheJ~~~Cl~llY~ ad~inistratively, and legisla­
power, especially in the light of rece t stl,tu.tlOnahty of this racially tinged 
tionat unrest, would seem to be doubt~ldeClslOns and domestic and interna­
authority were declared unconstitution l' Howe~er, even if this doubtful 
qui red ample authority and po . a, the nahonal government has ac-
both criminally and civilly Jndv:er , VIa the, aforementioned sources to go lans and IndIan territory. ,vern 

The preceding discussion and ' 
study t have developed and added ~eanin es~eClallY cha?ter~ I through V of this 
national government's exclusive th .h ~ nd .complexity to the sources of the ; oug In many respects dormant, criminal 
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authority over Indians and Indian territory. The preceding contents of this 
study have also developed the areas in which the national government has 
both precisely and ambiguously divested. itself of criminal jurisdiction over 
Indians and Indian territory by allowing the states to assume jurisdiction. 
The study has not, however, developed and d6lineated the principles of law 
and the rationale for determining what constitutes Indian territory or country 
for the purposes of national, state, and tribal jurisdiction. A legal definition 
of what constitutes Indian country has both constitutional and legislative im­
plications. And in this sense, criminally accused Indians (non-Indians also) 
and prosecuting governments (national, state, and tribal) are caught in the 
quagmire of jurisdictional ambiguity. Jurisdictional ambiguity resulting from 
an imprecise definition of Indian country has two aspects: (1) Accused Indians 
(non-Indians also) and prosecuting governments (national, state, and tribal) 
are at a loss as to which, if any, of their criminal codes apply because of the 
disputed nature of the territory where the crime was perpetrated; (2) The 
criminal procedural protections these governments may be required to provide 
litigants may vary with the locus in quo of the crime; that is to say, both 
jurisdiction and criminal procedural protections are crucially dependent on 
whether the crime was committed within Indian country. The quagmire asso­
ciated with the 'J.mprdcise definition of Indian country reaches utter confusion 
when one realizes that state and national territorial (civil and criminal also) 
integrity, national bureaucratic rules and regulations, judicial decisions (na­
tional, state, and tribal), and tribal government dignity, if not survival, are 
all involved in the struggle to define (legislatively, judicially, administratively, 
and constitutionally) Indian territory for purposes of crimi-nal prosecution. In 
short, the imprecise legal definition of Indian territory for criminal define­
ment and prosecution is a manifestation of how pressures--government bureau­
cracy, economiC considerations, military attitudes, religioUS and benevolent 
reflections, and politics--have contributed to the lack of just, democratic, and 
responsible Indian criminal law. It is in this area that additional research 
and legal clarification are urgently required. By describing the evolution of 
the concept of "Indian country" or territory as a legal jurisdiction, one sets 
the stage for an understanding and solution of the causes of criminal jurisdic­
tional difficulties (and resulting criminal procedural guarantees) in relation to 

a rational and responsible Indian criminal code. 

Another area which this study has not developed is the legal definition 
of an "Indian" for criminal prosecution. Actually, in the light of the evidence 
of this study, it would seem that a legal definition of Indian is not required, 
indeed a legal definition of Indian for criminal definemen.t and prosecution 
would seem to be unconstitutional. Yet, as long as natic,nal statutes and judi­
cial opinions are constf.tuttonally allowed to make criminal distinctions on the 
basis of race, there remains an urgent need for a precise legal definition of 
Indian. Historically, the lawmakers saw no need (constitutionally or legisl

a
-
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tively) to unambiguously and legally define what they meant by an Indian. In 
the early period of our history, everyone !mew what an Indian was. Yet, as 
history was written, inter-racial crimes and mixed marriages became more 
frequent. In this sense blood lines have blurred and courts are confronted 
with the difficult, though important9 task of determining for purposes of jur­
f.adiction (and also criminal procedural guarantees) the nationality of both the 
criminal perpetrator and the victim. At present the question as to whether 
defendant, the victim, or both are Indians is a matter which can only ulti­
mately be settled in federal courts (or by national legislation if one accepts 
the tenuous idea that Congress can legislate on a racial basis) as a question 
both of fact8 and law. Sometimes the definition of Indian has been determined 
by federal law; 9 sometimes by Roman law, 10 and sometimes by comtnon law 
rules. 11 While these methods for defining an Indian may have worked his­
torically, and in individual cases, they certainly are not adequate in our con­
temporary society. 

The fact that the Indians' legal status did not originate in the Consti­
tution (but in international law and power politics) presents an additional prob­
lem of providing Indians with a just and responsible system of criminal law. 
More precisely, the vestiges of the Indians' primeval legal status raise the 
problem as to the extent to which the United States Constitution controls tribal 
governments and provides individual Indians with criminal procedural, and 
cven substantive, protections. In this connection it was shown in chapter vm 
how uncertain an Indian would be as to his criminal procedural and substantive 
rights if he were Pl.'osocuted by a state, and the procedural and substantive 
guarantees an Indian is entitled when prosecuted by the national government 
(chapter VII) are only slightly more certain. In addition to the uncerta:inty of 
his constitutional guarantees when prosecuted by these two governments, an 
Indinn is subjected to the discrimination which is commonly associated in our 
society with minority groups--indeed an Indian's discrimination may be greater 
because he has been historically, and in a large measure still is, a stranger 
and alien to the non-Indian ways of life. It is not to the protections and dis­
crimination associated with these two governments (state and national), how­
ever t that the remaining paragraphs will be directed. They will be directed, 
primarily, to the difficulty of providing Indians with a rational and appropriate 
system of criminal law beclluse of the Indians' unextinguished and original 
right of self-government. 1:\5 will be recalled, the international status of the 
lndians was gradually extinguished, and the Indians, along with their territory, 
became subject to the exclusive jurisdiction of the n;::.tional government. Thi.s 
jurisdiotion was upheld on the ground that the national government had grad­
ually gained exclusive jurisdiction, or at least potential discretionary juris­
diction, over Indi.ans and Indian territory through its war, treaty, and terri­
torial sovereignty powers. The extent of the Indians' non-extinguished right 
of self-government is well articulated in the Native American Church of North 
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America case. 12 In this decision the court held that "Indian tribes are not 
states. They have a status higher than that of states. They are s11bordinate 
and dependent nations t )ssessed of all powers as such only to the extent that 
they have been required to surrender them" by the superior authority of the 
national government. This opinion represents current law and embodies a 
national domestic policy toward Indian.s which has been inSignificantly changed 
since Chief Justice Marshall declared it in 1832 in the case of Worcester v. 
Georgia. 13 In this decision Marshall declared that Indian tribes are depen­
dent sovereigns that are not subject to the laws of the national and state gov­
ernments, or the jurisdiction of their courts, unless expressly made so by 
Congress. The constitutionality of this doctrine has been repeatedly ohal­
lenged--though unsuccessfully. It has been challenged on the basis that the 
United States Constitution is the supreme law of the land~ and that it is binding 
on Indian, state, and national governments alike. The extent to which the 
United Sta:tes Constitution has limited the Indians' unextinguished and original 
right of domestic self-government, especially as it relates to the criminal 
procedural(and substantive) protections of the federal Bill of Rights :md the 
guarantees of the Fourteenth Amendment, were developed in chapter IX of 
this study. The conclusions of this chapter were that neither the federal Bill 
of Rights nor the Fourteenth Amendment apply directly to purely tribal action. 
However, whEm one looks at the conclusions of chapter IX in relation to the 
evidence (administrative, legislative, judicial, and other) of the entire study, 
one would be apt to conclude that several factors are inconsistent with the 
Indians' unextinguished and original right of dnmestic self-government. Or 
differently, one is apt to conclude that these factors are of such importance 
that they ex propriO vigore make applicable aga:inst tribal governments, if not 
the protections of the Fourteenth Amendment, the guarantees of the federal 
Bill of Rights. '0 

One of the most important of these factors is the fact that all Indians 
are both state and national citizens. The basic doctrine that citizens retain 
rights aga:inE~ the government as well as rights of access ~ ~he government 
has come to be a Widely shared article of the American pohtlCal faith. A 
superficial following of this rationale, however, could lead one to conclude 
that an Indian prosecuted by a tribal government would be entitled to all the 
federal Bill of Rights protections, if not also the guarantees of the Fourteenth 
Amendment. Counterpoised against this widely shared article of faith, how­
ever, is another of equally wide acceptance. It is the doctrine that the Amer­
ican system of governance encompasses a plurality of governments operating 
over the same area and the same people, and that these governments are not 
limited by the Constitution in identical ways. For example the states (or the 
people therein) in the formation of the Union gave up sovereignty by dele.­
gating to the national government the powers of war, peace, treaty-makmg, 
etc. The states reta:ined, however, "The powers not delegated to the United 
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States by the Constitution nor prohibited by it to the States." In this sense the 
states, even though they govern citizens of both the state and national govern­
ments, retain a degree of sovereignty in connection· with r.riminal definement 
and prosecution. The degree of state sovereignty as it relates to the federal 
Bill of Rights protections and the Fourteenth Amendment guarantees was 
tleveloped in chapter Vill. It is in this same sense that the Indian govern­
ments are immune from the limitations of the Fourteenth .,("'\mendment and the 
federal Bill of Rights. In short, the .American doctrine of a plurality of 
governments operating over the same area and the same people has thus far 
overridden the idea that state and national citizens are entitled to all of the 
Fourteenth Amendment and Bill of Rights protections, irrespective of whether 
they are prosecuted by state, national or tribal governments. The doctrine 
of tribal immunity ;from the above constitutional protections is given additional 
. weight when one realizes that Indians may have been declared involuntarily to 
be state and nattonal citizens. This, however, is a slender reed when one 
r~alizes that.most of the non-Indians in the United States have never been 
privileged to declare formally that they desire state and national citizenship. 

, A'second factor which seems to be inconsistent'with tribal sovereignty 
(domestic self-government), and thus immunity from the limitations of the 
Fourteenth Amendment and the federal Bill of Rights, is found in the Indian 
Appropriation Act of March 3, 1871. 14 The relevant portion of this act reads: 
"That hereafter no Indian nation or tribe within the territory of the United 
States shall be acknowledged or recognized as an independent nation, tribe, 
or power with whom the United States may contract by treaty ..•. " It is 
true that it would have been difficult for Congress in this excerpt to have made 
it more clear that the Indian tribes are no longer independent and sovereign 
powers. However, if one rf'ads this provision literally and in terms of con­
gressional intent, along with its relation to congressional, administrative, 
and judicial policy sinoe and before that time, it is quite obvious that this act 
did not intend to, 1}or did it literally, lirrSt Indian domestic sovereignty. Here 
again a parallel can be drawn between the state governments and the Indian 
governments. The states gave up entirely their international sovereignty, 
but not domestic. The Indians gave up voluntarily neither domestic nor inter- . 
national oovereignty. Yet, the extinguishment of their international sover­
eignty is not beyond dispute. The Indians' unextinguished domestic sover­
eignty (powers of local self-government), however, has neverbeen completely 
extinguished, although unlike the states this sovereignty could be extinguished 
by congressional legislation. III this sense the Native J\..merican Church of 
North America ruling15 that Indian tribes have "a status higher than that of 
states" is incorrect. This ruling is correct, however, and without inconsis­
tency, in terms of the limitations the Fourteenth Amendment and the federal 
Bill of Rights place on purely tribal governance. 
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A third factor, and a factor encompassing most~ if not all, of the 
arguments in favor of maki;}g tribal governance or action subject to the limi­
tations of the Fourteenth Amendment and the feder.al Bill of Rights; which 
seems to be inconsistent with the unextinguished tribal right of domestic 
self-government is represented by Congress' exclusive legislative authority 
over Indians and Indian territory. 16 This factor is inconsistent. only because 
an erroneous connotation is customarily, and incessantly attempted to be, 
placed on the phrase--Congress f exclusive legislative authority over Indians 
and Indian territory. It was never intended (legislatively, executively, jud~­
cially, or otherwiSe) by this phrase that tl1e national government has totally 

. extinguished all vestiges (both domestic and international) of Indian sover­
eignty. In terms of Indian domestic governance, the phrase--Congress' 
exclusive authority over Ll1dians and Indian territory--should be interpreted 
indeed it has been to mean that the national government has an exclusive po­
tential and discretionary authority over Indians and Indian territory. This 
potential and discretionary atlthority is exclusive as to Indian, state, and 
foreign governments. 17 Again, a true understanding of this authority, as well 

. as the Indians' unextinguis.hed right of domestic self-government, can be gain­
ed by placing the states, the Indians, and the ruling of the Native American 
Church of North America casel8 into juxtaposition. In this deCision, it will 
be recalled, the court held that "Indian tribes ,are not states. They have a 
status higher than that of states. They are subordinate and dependent nations 
possessed of all powers as such only to the extent that they have been required 
to surrender them II by the superior authority of the national government. The 
Indians' powers of local self-government have never been completely extin­
guished, although unlike the states this sovereignty could be extinguished by 
Congress or its agents. In this sense the Native American Church of North 
America ruling that Indian tribes have Ita status higher than the states" is 
incorrect. This holding is correct, however, and without inconsistency, in 
terms of the limitations the Fourteenth ,Amendment and the federal Bin of 
Rights place on purely tribal governance,. Another analogy between the Indi­
ans' unextinguished right of domestic' self-government and the reserved sov­
ereignty of the states can be drawn with the assistance of a statement by 
Chief Justice Chase in Texas v. White.,l9 In this decision Chief Justice 
Chase wrote: liThe Constitution, in aU its provisions, looks to an indestruc­
tible Union of ,indestructible states. tT This statement used as an analogy is 
correct, and without inconsistency, as to the non-alienableness from the 
Union of both Indian and state territory. It is incorrect in the sense that 
Indian territory and Indian tribal governments do not compose indestructible 
components of an indestructible Union. Lastly, unextinguished tribal self­
government is not inconsistent with Congress i exclusive authority over Indi­
ans and Indian territory because it is a rule of international law (a rule to 
which the nationa:t' government subscribes) that whenever legislative and poli­
tical jurisdiction over any territory are transferred from one sovereign to 
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another, the municipal laws (substantive and procedural) of the country con­
tinue tn force until abrogated or changed by the new government or sover­
eign.20 Therefore, because tribal governments exercise an unextinguished 
right of local self-government, they are not arms or agents of the national 
government when they are acting within this scope of au1;horitrJ. 21 It is the 
allowable scope of this unextinguished tribal right of self-government that 
creates substantive and procedural difficulties for Indilms being prosecuted 
by tribal, state, and national governments or their agents. 

Because this study has been limited to a constitutional analysis of 
criminal jurisdiction and procedural guarantees of the American Indian, it 
should be emphasized that it represents only a building block in terms of 
providing Indians with a just and responsible system of criminal law. Addi­
tional studies of Indian anthropoloty, sociology, politics, and economics, 
along with a comparison of these explorations with similar studies from 
other cultures, should contribute to a completed structure of understanding. 
'rhis structure should provide the social scientist with a fertile field for the 
testing of theories of social, political, and economic change, of cultural 
adaptation, of individual fulfillment, etc. To the American policy makers, 
this structure should provide evidence, knowledge, and impetus for the es­
tablishment and accomplishment of even loftier goals. To the student and 
policy makers of international affairs, the structure should offer valuable 
experience (negative and positive) as to legal and cultural contrasts between 
highly industrialized and "underdeveloped" societies. And to American citi­
zens, the structure should prove helpful in providing both Indian and non­
Indian citizens with a just, responsible, and rationale system of criminal law. 

In conclusiou t the findings of this study ma:tce it clear that the pro­
viding of Indians with a rational and appropriate system of criminal law has 
made little progress since Chief Justice Marshall rendered his famous deci­
sion of Worcester v. Georgia in 1832. Indeed, it is only the direction, the 
intensity of the struggle, and the fQrms of the jurisdictional, procedul'al, 
and substantive confusion which have changed since 1832. 

FOOTNOTES 

lUnited States Constitution, Art. I, sec. 8, c1. 3: Art. I, sec. 2, 
01. 3; Fourteenth Amendment, sec. 2. 

2TJnlted States Constitution, Art. 3, sec. 2, c1. 2. 

3lbid ' M Art. 5, Seo. 3, c1. 2. 
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4Ibid. , Art. I, sec. 8, c1. 11. 

5Ibid . , Art. I, sec. 8, c1. 1. 

631 U. S. 515 (1832). 

7118 U. S. 375, 384 (1886). 

8Lucas v. United States, 163 U. S. 612 (1896); Halbert v. United 

States, 283 U. S. 753 (1931). 

9 Alberty v. United States, 162 U. S. 499 (1895); United States v. 
First Nat. Bank, 234 U. S. 245 (1914). 

10United states v. §anders, 27 Fed. Case. No. 16,220 (1847). 

11EX parte Reynolds, 20 Fed. Cas. No. 11, 719 (1879); United 
States v. Ward, 42 Fed. Rep.320 (1890); Ex parte Pero, 99F.2d 31 (1938). 

12272 F. 2d 131, 134 (1959). For the specifics of this non-extin­
guished right. of self-government, the reader is directed to the ~ain body of 
this study, especially chapters II and IX. 

1331 U. S. 214 (1832). 

14 16 Stat. 544, 566. 

15272 F. 2d 131, 134 (1959). 

. 16For the specific limitations to this authority see the main body 
of this study, especially chapter VII. . 

17 See chapters I-VI of this study. 

18272 F.2d 131,134 (1959). 

1974 U. S. 227, 237 (1869). 

20See chapter VII of this study. Also Murry v. Gerrich, 291 U. S. 
315 (1934); Downes v. Bidwell, 182 U. S. 244 (1901); Chicago & Pacific Rail­
way Co. v. McGlinn, 114 U. S. 542 (1885). 

21See chapter IX of this study. 
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