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PREFACE

The National Association of Attorneys General has a continuing
interest in programs and legislation to control organized crime. In
1971, NAAG recommended that "in states which have an organized crime
problem, the Attorney General should establish a special investigative
and prosecutorial unit within his office to assist local offices or to
act directly depending on conditions in that jurisdiction." Many At-
torneys General have taken such action. Many have also taken leader-
ship in working for the enactment of legislation to provide such prose-
cutorial tools as electronic surveillance, witness immunity and state-

wide grand juries for these units. This report examines some of these
legislative approaches.

This report on Organized Crime Control Legislation is one of a
series of studies by the Committee on the Office of Attorney General
concerning state action to combat organized crime. The companion re-
ports are Organized Crime Control Units and Organized Crime Prevention
Councils. The three reports were first published in 1971 and have
been updated periodically, to incorporate recent developments. Mr.
Richard Kucharski, NAAG Organized Crime Control Coordinator, had primary
responsibility for the 1974 revision of this report.
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APPROACHES TO LEGISLATION

1. APPROACHES TO LEGISLATION

There is continued interest among the states in legislation to. com-
bat organized crime. State codes which have been dsveloped to combat in-
dividual criminal activity may not be effective in combating syndicated
or professional crime. The invastigative and prosecutive approaches which
have proved most successful in organized crime control may require special
legislation. Traditional local law enforevement may prove inadequate to
deal with organized crime, and new definitions of jurisdiction may be re-
quired. These and related reasons have generated interest in new legis-
lative approaches.

The 6rgun wexi Crime Control Act of 1970 gave federal authorities new
laws concerninig wifness immunity, extended sentencing, actions against
racketeer-infiltrated organizations, syndicated gambling, and protection
of witnesses. The Omnibus Crime Control Act of 1968 had legalized court-
authorized electronic surveillance. These laws have stimulated interest
in laws to give state and local law enforcement and prosecutive officials
comparable powers.

Recommendations adopted by the National Association of Attorneys Gen-
eral in 1971 included a statement that:

Recent federal legislation has authorized wire-
tapping, witness immunity, civil actions against
racketeexr-operated businesses, etc. The consti-
tutionality of such legislation is not firmly
settled, but the Attorney Geheral should assure
that any similar state legislation conforms to
existing constitutional law and allows his office
supervisory authority, by requiring his approval
of intercepts or immunity grants.

To help provide information on which to base legislation, the Committee on
the Office of Attorney General prepared a report on Organized Crime Control
Legislation. This was\issued in November, 1972. This report updates and
expands that report. i (

- A companion report, Organized Crime Control Units, discusses the ox-
ganization and operation of intelligence and prosecution units.

Source of Data

Questionnaires were circulated to Attorneys General's offices in
1972 asking them to indicate the status of legislation on the subjects dis-
cussed herein, and to cite relevant case law. They were also asked to
indicate whether $uch legislation was being or had been considered by the
legislature, or was being drafted. Questionnaire responses were supple-
.mented by searching the statutes. Court decisions, law review articles,
and related materials were also reviewed.

B




APPROACHES TO LEGISLATION

A second questionnaire was circulated in 1973 and a third in 1974,
asking -for information on new legislation or case law. Additional infor-
mation was obtained from Attorneys General's offices through correspon-
dence and interviews. Relevant articles and reports have also been used.

-

Some errors or inconsistences may exist, pecause the statuory com—
pilations available may not have always included the most recent enact-
ments, or because indequate indexing may have resulted in a relevant sta-
tue not being identified. Hopefully, however, such omissions or inaccu-
racies are few, and the following chapters present an adequate analysis of
state laws. It must be recognized, however, that most organized crime con-
trol laws are recent. There is usually not enough case law to evaluate
their constitutionality or practical experience to evaluate theixr effective-
ness. As in any emerging‘area of law, careful consideration must be given

to the many problems involved.

pefinition of Organized Crime

While the laws discussed in this Report may have been intended pri-~
marily for organized erime control, few are actually so limited. This
lack of such limitation has drawn criticism, as in the following comment:

The federal legislation enacted to deal with

organized crime is somewhat of a sham because ' .
most of its provisions are not restricted to

organized crime -and the few that are do not

adequately define the term organized crime.

The application of these laws is left to the

discretion is unfortunate because it is too

easily subject to abuse which may be within

the literal wording of a statue but not within

its purported purposes. 2

This definitional problem is exemplified by a recent U. S. district
court decision concerning Title X of the Organized Crime Control Act of
1970.3 This title contains special sentencing provisions for dangerous
special offenders. Before a defendant can be sentenced under these pro-
visions, he must be considered to be "dangerous'". A defendant is considered
to be dangerous only vif a period of confinement longer than that provided
for [his] felony is required for the protection of the public from
further criminal conduct by the defendant“.4 The court reviewed this
statute in light of the defendant's constitutional attack on vagueness
grounds and found the statute unconstitutionai. The court argued that
the statute “"has ended up as a statute of general application to all
persons convicted of any federal offense” . '

EARY RS A St
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ired 22§;2 ar;hzev:revdlfflculties in attempting to limit laws to organ-
"legiSlati;n oh nbuss;stant Attorney General Will Wilson noted that:
syndicated'crimi ; s ipeg so that it will tend to affect large orgénized
Syndicated cxim nal activities, o?, in the alternative, so that it will ’
be difficultppby evenly'to all criminal activities". The first appr h
s because, "As a threshold consideration': ppEoRe

..:somg judicially manageable standard or

c;1ter1§ upon which to make the segregation
Tust b§ shaped. For most purposes the term

?rganl?ed crime" has no precise legal con-

figuration, although some specific attributes
of syndicated criminal operations can be B
accurately defined. Alsc there must be some
reasonable and rational justification for
sggregation (in terms of the resulting
dlfference in treatment to be applied). The
point hgs not yvet been reached where there canA
be any justification for different treatﬁent
whgn the question is the availability of con-
stitutionally guaranteed rights.>

¥ th Ye 7 p

T e s
decisigise gioblems of qefln%tlon were reflected in a 1939 Supreme Court
ity in a. : .early legislative attempt to define organized criminal activ-
e b;riglnzl statute was declared unconstitutionally vague and un
e Court in Lanzetta v. New Jersey® N
. e . , . Th : .
made it a criminal offense to be a "gangster“¥ definez z:?tute in guestion

Any person not engaged in any lawful occupation
known to be a member of any gang consisting of '
two or more pexrsons, who has been convicted at
least three times of being a disorderly person
or who has been convicted of any crime in this'
or any other State...” -

Lanzetta stands for the proposition that:

No one may be required at peril of life, liberty
or property to speculate as to the meaning of
penal statutes. All are entitled to be informed
as to what the State condemns or forbids. 8

of Fiiging:dzizlPOrganiﬁed Crime Control Act of 1970, in its "Statement
urpose", declares that its aim is " i
of . , — m is "to seek the eradication
deairgizizig crime...by providing enhanced sanctions and new remedies to:Lon
The bege he uplawful.actlYltles of those engaged in organized crime!?
its acti .OFganlzed crime" is. not defined in the forty-page act, except that
ivities are described in the preliminary statement noted above

. Tit . . . 0
| may}:u;,.zhlch prov%des for a Special Grand Jury, says that such a jury
mit reports "regarding organized crime conditions" and concerning

non-crimi ’ i
acti;ztml?al ?qnduct of appointed officials "involving organized criminal
V. Title V authorizes protection of witnesses in proceedings

-3
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'
against any person alldged to have participated in organized criminal activ-
ity." These terms are not defined.

The federal Omnibus Crime Control and Safe Streets Act of 1968 de-
fines organized crime as:

The unlawful activities of members of a highly
organized, disciplined association engaged in
supplying illegal goods and serwvices, included
but not limited to gambling, prostitution, loan-—
sharking, narcotics, labor racketeering, and

' other unlawful activities of members of such or-
ganizations.l0

This statement is found in the Definitions Section of Title I, which estab-
lishes the Law Enforcement Assistance Agency; thus, it is not applied to
matters of criminal procedure.

Few states have statutory definitions of organized crime, or attempt
to limit the application of laws to that kind of crime. There are some ex-
ceptions. For example, the Model Law drafted by the Committee on Suggested
State Legislation concerning the infiltration of legitimate business by or-

ganized crime defines organized crime as:

any combination or conspiracy to engage in cri-

minal activity as a significant source of income

or livelihood, or to violate, aid or abet the -
violation of criminal laws relating to prostitu-

tion, gambling, loansharking, drug abuse, illegal

drug distribution, counterfeiting, extoxrtion,

corruption of law enforcement officers or other

public officers or employees.11

This sets three requirements: that several people work together; that a
significant amount of money is involved; and that specified laws are vio-
lated. Several states have adopted this definition, but its constitutiona-
lity has not been tested.

The revised Ohio code established the felony offense of engaging in
organized crime. This statute defines a criminal syndicate in much the
same terms as the Model Law. In essence, a criminal syndicate is defined
as a combination of five or more persons collaborating. to engage in ex-
tortion, prostitution, theft, gambling, illegal traffic in drugs, liquor
or weapons, or any other offense for profit. = The shifting membership of
a syndicate does not affect its legal status since the statute provides
that "[a] criminal syndicate retains its character as such even though
one or more of its members does not know the identity of one or more other
members, and even though its membership changes from time to time."12

~that it identifies.

APPROACHES TO LEGISLATION

Theée groblems of definition and application should be kept in mind
when considering or drafting legislation. )

Federal Committees to Study Organized Crime

Most federal organized crime control legislation, and some model
s?ate laws, have resulted from the work -of special stuéy committees. Th
Wickersham ?Qmmission, appointed by the President in 1929, made numéroue
recommepdétlons. In 1965, the President's Commission on £aw Enforceme i
and Agmlnlstration of Justice was created. It issued a comprehensive 2e—
port in 1968 which embodied the findings and recommendatimn; of sééarat
Task Forces as well as of the Commigsion. The Task Forée made t&ent f
two recommendgtions concerning organized crime. These included le islz—
Flon toi clarify wiretapping laws; provide extended sentences for gr an-
}zed crime leaders; establish federal facilities to protect witnesseg-
lmpanel annual investigative grand juries; enact general witness immuéit
statutes; and extend the prosecutor's right to appeal.l4 In 1969 and Y
1970, Congress enacted legislation to implement these recommendations.

. Congre§s has also been active in studying organized crime. The first
ma?or emphasis on the federal level resulted from a Conference on Organized
Crime 9alled by the U.s. Attorney General in 1950, which made some rg ‘fe
mendat%ons and stressed the need for study. 2 Senate Sélect Pommitte:oi
Investigate Organized Crime in Interstate Commerce, chaired b; Senator Eo—
tes Kefauver, was established in 1951. It held hearings across the natis
and took testimony from about eight hundred witnesses. Soée legislationon

resulted, i ncludij ng anti- ambli s :
’ g ng laws and bl d
ble . N ) r pu 1c interest in the pro-

ok zherAmerlcan ?ar Asso?iation,.as a result of the Kefauver Committee's
<y orm?d a special committee which formulated recommendations for or-
g:n;;eiocrlme CQnFr?l. ;In more recent years, the Senate Select Committee
o Jghnpsrcictiv1t1es in the.Labor and Management Field, chaired by Sena-
s %0 ic ellan, ?eld hearings on the infiltration of labor and busi-
§ Dy organized crime. Senator McClellan later chaired the Special Sub-

committee on Criminal Laws and Proced i
i ures, which d i
C;lme Control Act of 1970. ’ aTeleped the Jroanieed

Star , ;
tate Organ;ged Crime Prevention Councils and Study Commission

s tady iimzn§ta§es ?ave established special committees or commissions to
ganized crime and to recommend legislation to meet the Problems
Prevention s AT;ZSint7S.O.A.G' report d%scusses organized crime
thong trm states-di' ,¥ states have ?stabl}s?ed such councils, al-
ering o e ats;;zttggzdozhis. Six i%ﬁ}tlonal states were consid-
ed legislative study committees for tgirePOI sé Oth?r’StateS g
o it} S purpose. This approach permit
lazeizggz?: of a comprehensive package of proposals, to mEZt the garfizi~
Problems. It.also helps develop the requisite public support.
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M§xico created by statute a Governor's Organized Crime Prevention Commis-
sion,; to evaluate organized crime activities. The Commission was empo . -
ed t? petition a district court to subpoena witnesses, to require thp bro
duction of records, and to grant immunity to witnesse;.zl e e

New Jersey was one of the first states to create such a group. In
1968 the legislature established a special committee, chaired by Senator
Edwin B. Torsythe, to study crime. ‘Its recommendations included legisla-
rion to authorize evesdropping, provide general witness immunity, increase

X . 3 Other states ha imi | R
penalties for large-scale gambling, attack loansharking, and authorize ve had similar study groups. In general, this has

proved an effective method of preparing legislative proposals and informing

state-wide investigatory grand juries.- Many of these became law. :E the public of'the need for their enactment.
The Pennsylvania Crime commission was created by Executive Order in | Approaches to Legislation
1967 and given a statutory basis in 1969. Its report was issued in 1970, :
with recommendations for legislation, because: ' Some states have enacted a single statute, such as authority for el
i i ec~-
1 code of Pennsylvania, which has under- ‘ tronlc.survglllance, to combat organized crime. In others, a “package"
The pena ?o 1ai ¥ ' hund ;d- ears - of legislation has been developed to provide a broader array of tool
gone e major revision *% ovgiha on ri Yndi ' Former Attorney General Richard J. Israel of Rhode Island th s e Sf
f?lls in many Wa¥s to cope wi p?esen-.zod ‘1 an essential package of tools for investigating organized cri uggested
tions. Emphasizing individual cr%mes, i oes | At a NAAG seminar he said thats me cases.
not adequately deal with the ongoing corporate ; :
or organized crime. Crime syndicates cannot be ‘ Many investi i '
: P i : gative tools are essential to
outlawed or punished per se; & 707 they cannot ) ; organized crime investigation] wunit Most[ig—

. : R he

be defln?d Wlthhi;?izgiznzfeizztn:izi ?:3 Zan b 2 portant are: witness immunity; plea bargaining;

zuiitanizzgegrzo e;compass theirpschemes and i Wiretap and bugging; statewide investigative ,

ecter 7 : jurisdiction; and the statewide grand j 22

activities. grand Jury.

. The 1970 federal Organized Crime Co i
] ‘ infi : ntro

The Commission recommended new substantive laws to: outlaw the lnf%ltra— | comprehensive approach. The New York Times tirizg ;i ﬁn example of the
tion of legitimate business by organized crime; prohibit loansharking; operation, in which Congress had toughened up bbscur ca nuts-and-bolts
prohibit major gambling business; set mandatory minimum sentences; and ¢ over sincere but dramatic objections."23 The Americ:n ;Ziezzsgiizzioi?:

provide for appellate review of sentencing. It recommended procedural | Board of Governors approved the bill's provisi ic r
reforms to provide for: investigative grand juries; "yse" immunity for i  recommended amendments, many of which wngVlzlozsdqéz principle®, bu?
witnesses; more simple proof of perjury; and electronic surveillance. E provisions which: authorize special grand er(j).}c-:s('a iimitTiﬁeA?t co?talns
. , o ] Wwitnesses; allow the court to imprison a recalciérant witn s;m?unlty o
The 1971 Colorado legislature created a Committee on Criminal Jus- eighteen months; revise perjury laws; provide prote ess. ?r up to
tice to study organized crime and other subjects. The Committee concluded g witnesses in organized crime cases; érohibite ol g'vcted fa01l}t1es for
that two major thrusts were necessary to combat such crime: first, an ef- | scribe the investment of Organized,crime rofi{g %Caged.gambllng; pro-
fort to increase public awareness of the problem; second, legislation to tended sentences for "dangerous special o?fe : -i? ug?ness; proYlde ex-
assist law enforcement agencies in combating it. The Committee submitted i federal offense. Most provisions of the fedn eisor anc make ?omblng a
bill drafts to broaden wiretapping authority, provide felony penialties 15 4 Act are discussed in this feport Others arera t rgitlzedicrlme Control
for loansharking, and provide special sentences for organized criminals: | might wish to consider comparabl; legislétioi nOTéeaéezzzg: the ?E?tes.
. o ‘ o o . Prls?nment for recalcitrant witnesses has been used widel Pro;lalzgqlm
Virginia's General Assembly created a State Crime Commission in 1966 | providing for appeal by the prosecution 35 widely, as has at
to study matters relating to crime and its prevention. The 1970 legisla- . .
ture instructed it to report on organized crime activities in the state : The Congres . ; . .
and a Task Force was created. Fourteen of the Task Force's recommendétiong Title III of ghe i922d0£;§2;:u2i§m:n2§2:30inaiéegtzon;z Furvelllance taw as
required legislation. These included: authority for electronic surveil- | other statutes, of course, have been used in th oo regts Act. Nu@erous
lance: allowing the Attorney General to initiate criminal prosecutions | crime figures. e prosecution of organized
concerning official corruption; appropriating funds to pay informers anih i ’
vrchase contraband; making professional gambling & felony; broadening the".  ‘During 19 ; . ' . . . .
Eonspiracy law; enacting general witness immunity; and providing joinder ’ fication, hgviszgé’C:ggr;::O:;licgezgonsgéerzng the Cr}mlnal Justl?e Codi-
of actions involving multiple defendants or offenses X2 The Crime Com- '} federal criminal code. The existi; o is ?tfessentlally establishes a
mission itself supported these recommendations. Witness immunity and - | available for prosecuting Organizédgciimi a?tlve'a?d.PIOCédural statutes
wiretapping bills were introduced in the 1972 legislature but were not -} over into the new Act with some modificatgzn ac:lZ:;lTZWWI%ilbi caggied
) e - Wl e added

’ ds s wi i i v nacted in 1973. In 1973 New % whi ' i
enacted; the wiretapplng blll,khowever, was enacte n 7 ' ; ch makes "operating a racketeering syndicate" a crime. The statute
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will apply to any group of five or more persons who engage 6n a continu-
ing basis in any of the enumerated racketeering activities other than il-
legal gambling or prostituticon. This is similar to the new Ohio statute.27

Few states have been equally successful in securing a broad array
of l=sgislative tools in a single session. Most states that have all or
most of the organized crime contreol statutes described in this report have
enacted them over a period of years. The then-Attorney General of New
Jersey reported to a 1969 NBAG Confe%ence that New Jersey had a uniform
crime reporting system, a weapons control law, mandatory police training,
a witness immunity statute, a statewide investigative grand jury, and an
electronic surveillance law. He noted, however, that "ours has been a long
and difficult struggle to put together the semblance of a workable and
effective program', 8 It was not until a new administration, with a strong
legislative majority, took office in 1970 that laws were passed giving the
Attorney General some authority over local prosecutors and creating a cri-
minal justice division.

An Attorney General may be able to obtain passage of an organized .
crime legislative package in a single session. In 1969, Wisconsin enac-—
ted an omnibus crime control bill. It authorized the Department of Jus-
tice to investigate crime "which is state-wide in nature, importance or
influence"2? and to enforce specific statutes. Operators of coin-operated
machines and cigarette distributors were required to obtain permits, which
were restricted to persons of good character. Loansharking was prohibited
and commercial gambling made a felony. The bill contained various other
provisions concerning crime.

This experience, however, is not typical. Usually, only a few of
the proposed bills are passed, and the rest are defeated or die in com-
mittee. They may be resubmitted in subsequent sessions and finally be
enacted, or they may continue to fail. For example, the Attorney General
of Maine backed legislation concerning witness immunity, full-time prose-
cutors and electronic surveillance. ' The 1968 legislature pasced the im-
munity bill, but not the other measures. They were resubmitted, but still
have not been enacted. In Georgia, the 1971 and 1972 legislatures passed
a law authorizing electronic surveillance, but defeated bills relating to
witness immunity, loansharking, and uniform crime reporting. Colorado's
Legislative Council Committee on Criminal Justice recommended measures to
the 1972 legislature to revise the wiretap law and prohibit loansharking;
these were enacted, but a bill relating to special sentencing of dangerous
offenders was postponed indefinitely. The 1971 legislature had authorized
statewide investigative grand juries and amended laws concerning official
corruption. ' : »

The 1971 Connecticut legislature authorized electronic surveillance
and prohibited the infiltration of legitimate business by organized crime.
The 1969 Legislature had enacted laws concerning witness immunity, official
corxuption and extended sentencing. In Iowa, on the other hand, the 1972
General Assembly considered bills prohibiting the infiltration of legiti-

‘mate business and authorizing investigative grand juries, but defeated

these measures. A previous legislature had passed an electronic surveil-
lance law; but the Governor vetoed it. o

~J
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Michigan's Organized Crime Division of the Attorney General's Office
developed a comprehensive legislative package in 1971. This included mea-
sures to: authorize wiretapping; prohibit the infiltration of legitimate
business; provide for special sentencing of dangerous offenders; revise the
law on perjury; create a permanent state investigatory commission; and
amend the corruption laws. MNone of these proposals have yet become law,
although some have been: incorporated into the revised criminal code, which
is, for the most part, still pending. A new usury statute was passed in
1968, after many years of effort.30

gawaii's 1973 legislature enacted a gambling law, which made certain
?ambllng’actlvities a felony. It defeated two bills relating to witness
immunity, one of which was sponsored by the Attorney General,3l

. The.Attorney General of Louisiana sponsored a wide-ranging package of
legislation relating to organized crime in 1972 legislature. BAbout half
of these measures were enacted, including legislation to: give the Attorney
General subpoena power; authorize the Attorney General to receive informa-
tion from the bureau of investigation; give the Attorney General access to
grand juries; enact a general witness immunity statute; and to provide
certain information about grand jury proceedings to the Attorney General.
Measures that failed of enactment included legislation to: control loan-
sharking; give the Attorney General access to Department of Revenue records;

control electronic surveillance; and to authorize the convening of special
grand juries.32

Missouri's 1973 General Assembly enacted a statute which made it a
felony for two or more persons to conspire to commit the crime of murder,
rape, arson or robbery; previously, all conspiracies were misdemeanor
offenses. Efforts by the Attorney Generals office to obtain a use immunity
law, make prostitution a state crime, and to establish a state bureau of
investigation were unsuccessful.33 : ‘

In Massachusetts, only one of eight bills relating to crime which
were sponsored by the Attorney General was enacted. That bill elininated
from certain probation reports any reference to criminal proceedings that
were nql—prossed or had been continued for over a year. .The other meszsures
would have, among other things, imposed a 50 Percent tax on income from
certain illegal sources, empowered the Attorney General and district
aFtorneys to subpoena certain corporate records, and made changes in the
wiretap laws to conform to federal law. & L

The experience of most states suggests that continuing effort may
be necessary to obtain these legal tools. It also suggests, however,
that a state may have an effective organized crime control effort without
enacting all of the types of legislation discussed here; no state has a
comglete "package", comparable to the federal laws,; yet many states are
making measurable inroads against the problems of organized crime. The
lack of legislation need not prevent a state from developing strategies
and programs to combat these Problems. ‘ : ’
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Other Legislative Approaches

There are many legislative approaches to organized crime control in

* addition to those discussed ‘herein. Some involve new legislation, while

others involve the application of existing laws to organized. crime.

Some states are using antitrust laws to combat organized crime.34 a
1974 COAG -report discussed state antitrust laws and their enforcement.
It noted that antitrust laws are substantially similar, because they are
a codification of common law principles, and exist in most states. The
report noted also that these laws have not been enforced in most states
and that only in the past few years has there been any substantial anti-
trust activity at the state level. :

Part of the recent interest in antitrust laws is due to their utili-
ty in organized crime control. In Illinois, for example, a new antitrust
law was enacted in 1965, and the Attorney General is using it to combat
organized crime.35 Iowa has received an L.E.A.A. grant for organized
crime contyol for the primary purpose of attacking purchasing and related
problems. Wisconsin has initiated a similar program.

Minnesota's 1971 antitrust law, while it is not specifically aimed
at organized crime, is an example of a statute that could be used for
this prupose. It prohibits "a contract, combination, or conspiracy be-
tween two or more persons in unreasonable restraint of trade or commerce."
Among practices declared unlawful are price fixing, production control,
allocation of markets, collusive bidding, and concerted refusals to deal.
Both civil and criminal penalties are provided. The Attorney General is
authorized to investigate any alleged violation of the law, and may inw
stitute on behalf of the state, or any of its agencies or subdivisions, a
court action seeking appropriate relief.

There is renewed legislative interest in state antitrust laws.  New
Hampshire enacted a new state antitrust law in 1973, that became effec-
tive on August 29. It gives the Attorney General subpoena power in in-
vestigations concerning violations of state antitrust laws. At the re-
quest of Wisconsin's Attorney General, three bills were introduced in the
1973 session that would have increased penalties in antitrust cases and
clarified the treble damage remedy. They would also have created a six-
year statute of limitations in antitrust prosecutions.

Another area of great relevance to organized crime control is corrup-
tion. COAG published a report in 1974 entitled Legislative Approaches to
Campaign Finance, Open Meetings and Conflict of Interest, which discusses
legislation in the corruption area. Some Attorneys General's cffices re~
port efforts to strengthen such laws. “

Legislation was introduced at Rhode Island's 1973 session that would
have made bribery of a public servant a felony, rather than a misdemeanor
as at present. It would also have made the giving or taking of grant,
the criminal threatening of a public servant or state's witness or informer,
the abuse of personnel authority, the non-disclosure of a retainer to

-10-
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influence government action and the engaging in conflicts of interest by
public servants all felonies, punishable by substantial prison terms and
heavy fines. Under existing laws, these offenses are not crimes. This
legislation was not reported out of committee.

Commissions to Review Legislation

Many of the legislative approaches to organized crime control are
new and, therefore, may involve uncertainties as to their effect on indi-
viduals and as to their efficiency in curbing crime. For this reason,
states might consider providing for review of actions under the kinds of
laws discussed herein.

Title III of the Organized Crime Control and Safe Streets Act of
1968 authorized electronic surveillance under certain conditions and also
established the National Commission for the Review of Federal and State
Laws Relating to Wiretapping and Electronid Surveillance.32 The Commission
was empowered to conduct a comprehensive study and review during the six
yvear period following its enactment to determine the law's effectiveness.

The section establishing this Commission was repealed in 1970 by
the Organized Crime Control Act. Title XII of that Act established the
National Commission on Individual Rights to review federal laws relating
to special grand juries, special offender sentencing, wiretapping and
electronic surveillance, bail reform and preventive detention, no-knock
search warrants, and the accumulation of data on individuals by federal
agencies.40 The law directed that: "the Commission shall determine which
laws and practices are effective, and whether they infringe upon the in-
dividual rights of the people of the United States."4l

In late 1970, Congress was considering amendments to the Omnibus
Crime Control and Safe .Streets Act of 1968. The Senate version of the
amendment carried a provision, not included ' in the House bill, to re-
enact the National Commission for the Review of Federal and State Laws
3elating to Wiretapping and Electronic Surveillance which was repealed
in 1970. The Senate amendment also amended the 1968 provision by con-
ferring subpoena power on the Commission and defining it as an “agency"
so as to have authority to grant immunity to witnesses pursuant to
18 U.S.C. sec. 6001 (1970).42 On January 2, 1971, the Congress enacted
the‘Senate amendment re-establishing the National Commission for the
Review of Federal and State Laws Relating to Wiretapping and Electronic
SurYeillance. The Commission may make such interim reports as it deems
advisable and a final report within two years after the formation date
o? June 19, 1973. Legislation has passed Congress which would extend the
life of the Commission, but the President has yet to sign the bill.

The National Commission includes members appointed by the President,
the genate, and the Speaker of the House. On December 7, the President
appointed the Chairman and six members. Four Senators and four Represen-—
tatives were subsequently appointed.44

-11~



APPROACHES TO LEGISLATION

Investigative and Prosecution Capability

Legislation is of little effect unless there is adequate intelligence
capability to show when and where it should be used, and adequate prosecu-
tive capability to ensure its effective enforcement. The National Associa-
tion of Attorneys General has recommended that:

In states which have an organized crime
problem, the Attorney General should es-
tablish a special investigative and pro-
secutorial unit within his office to as-
sist local offices or to act directly de-
pending on conditions in that jurisdiction.45
The NAAG points out that successful action to control organized
crime requires specialized investigative, legal and accounting skills.
These, in turn, require special staff and even special equipment. Funds
must be appropriated to make this possible if legislation is to be effec-

tive.

Tt should alsc be noted that passage of legislation does not always
have immediate results. The nature of organized crime, unlike street
crime, requires that extensive investigation and planning precede prose-
cution. ILong-range planning is required to select targets and acquire
sufficient evidence for successful action. This may require a commitment
of personnel and funds, without a showing of results, for a considerable

period of time.

A companion COAG report, Organized Crime Control Units, analyzes
the organization and function of state units for the investigation and
prosecution of organized crime.

-12-
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2. POWERS IN PROSECUTIONS

An Attorney General's ability to combat organized crime is defined
not only by statutes directed specifically toward this purpose, but by his
general powers in prosecutions. Statutory authority to eavesdrop or to im-
munize witnesses may facilitate preparation of a case, but is of little
value if the Attorney General can't prosecute, the case. Organized crime
control laws must be considered within the broader context of Attorneys
General's authority to initiate or to intervene in prosecutions.

Authority to Initiate or Intervene in Local Prosecutions.

In 1974 COAG published a report concerning The Prosecution Function:
Local Prosecutors and the Attorney General. This report contains a detailed
analysis of the Attorney General's power to initiate or intervene in local
prosecutions. It also contains an analysis of the relationship between
prosecutors and Attorneys General.

v The accompanying tables are taken from that Report. They have been up-
dated where possible, but there may be some additional changes in laws that
are not included. The diversity of powers is illustrated by the diffexence
between Rhode Island, where the Attorney General is responsible for all prose-
cutions, and the neighboring state of Connecticut, where the Attorney General
has no criminal jurisdiction. Under a new constitutional provision in South
Carolina, the Attorney General has been designated as the Chief Prosecuting

Officer of the state.

Most Attorneys General may initiate local prosecutions in at least some

icircumstances. Only seven states report that the Attorney General may

inot initiate prosecutions under any circumstances. In three states and
tthree territories, there are no county or district attorneys, and the At-
{torney General handles all or most prosecutions. In the remaining states,
ithe Attorney General's authority ranges from power to initiate prosecutions
Jjat his discretion, or when he considers it to be in the best interest of
‘ithe state, to power to so act only on the request or direction of another

officer. These powers may be limited to prosecutions under specific statutes.

The Attorneys General's authority to assist, intervene or supersede

in cases initiated by the local prosecutor is equally diverse. As Table 2
shows, a dozen states, in addition to the six with no local prosecutors,
gives the Attorney General authority to intervene or supersede when he con-
siders it proper. 1In several states, he may intervene on his own initiative,
but it is not- settled whether he can supersede. In a substantial number

of states he can intervene, or can both intervene and supersede, only at
the direction of the Governor, legislature, or the local prosecutor. Other
states limit this to cases involving certain statutes.

All available data indicate that Attorneys General initiate ox intexvene
n local prosecutions very infrequently, even when they have the power so
to do. This may be due to various factors, including: a reluctance to
interfere in local situations; budget and staff limitations; and political
considerations. ’
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POWERS IN PROSECUTION

TABLE 2. ATTORNEY GENERAL"S POWERS 'IN PROC! A
EEDINGS INITIA ,
THE LOCAL PROSECUTOR. B

MAY THE ATTORNEY GENERAL INITIATE LOCAL PROSECUTIONS?

TABLE 1.

Alabama .....ccceien " Yes—On own initiative.
Alaska ... Yes—(No local prosecutor).
Arizona .. ... Yes—Only on request of Governor.
Arkansas .ooeesee Yes—Only under certain statutes, on own initiative.

» -California w..cveeeene Yes—On own initiative.
Colorado ..coeeereeee Yes—Only on request of Governor.
Connecticut . No—A.C. has no jurisdiction in criminal matters.
Delaware ..... Yes—(No local prosecutor).
Florida ... No—But A.G. may initiate quo warranto proceedings
Georgia ... Yes—On own initiative or at direction of Governor.
GUAM coverrenrrerrennens Yes—(No Iocal prosecutor).
Hawaii coooverinee Yes—On own initiative or at direction or request of Governor.
Idaho .... ... Mo.
Iinois «veeveeerenese No.
Indiana .oeeeeiiiens No.
Iowa Yes—On own initiative.
Kansas .. Yes—Only under certain statutes.
Kentucky .ooveeeeene Yes—Under some statutes for specific crimes.
Louisiana ....eceeeres Yes—In criminal cases, when the interests of the state requires.
Maine ..oooveerennnieee Yes—On own initiative. .
Maryland ....ccieee Yes—On request of Governor or Legislature.
Massachusetts ...... Yes.
Michigan ...... Yes—May initiate and conduct criminal proceedings.

Minnesota ..
Mississippi ...

Yes—At request of Governor; assists county attorney on request.
Yes—When required by public serviee or directed by Governor.

Missouri No—Except in offenses against morals.
Montana No.
Nebraska .. Yes—Has concurrent power with county attorney.

Nevada .oeei pereene

New Hampshire .. Yes—On own initiative; direction of Governor, Legislature, or local prosecutors.

New Jersey ... Yes—When interest of state requires it.

New Mexico ... Yes—Only under certain statutes. )
New York .o Yes—Under certain statutes on own initiative; atrequest of Governor, to supersede a district

North Carolina

North Dakota ...... Yes—On own initiative, or request of County Board, 25 citizens, doctor, judge.

Ohio vcesrnenns o Yes—On request of Governor.

Oklahoma .. Yes—On request of Governor or either branch of Legislature. :

Oregon .o Yes—Only onrequest of Governor, except forconcurrent jurisdiction with district attorneys for
election law violations.

Pennsylvania ....... Yes—Under certain circumstances.

Puerto Rico ......... Yes.

Rhode Island Yes—(No local prosecutor).

Samoa

South Carolina ...,
... Yes—On own initiative.

South Dakota

Yes—On own initiative; at request of Governor, (but only through grand jury proceedings).

attorney in specified cases; at request of state agency in matters within its jurisdic-

tion.
Yes—Only for violations of monopolies and trust laws.

Yes—{(No local prosecutor).
Yes—On own initiative.

Tennessee ... No—(but Governor may appoint extra counsel at district attorney’s request).

TEXAS serrvsesriariorins Yes—For election fraud, labor union crimes, misuse of state funds
Utah . Yes—On default of local prosecutor.
Vermont ....... Yes. ) )

Virgin Islands ...... Yes—(No local prosecutor).
Virginia ... rvrms Yes—Under certain statutes.

e L ot

Washington ...... Yés—On lobbying law, or when prosecuting attorney fails to take proper action; also for

tion with public funds.

certain acts of city or state officers in connec

West Virginia ..... No—But Attorney General may replace Prosecuting Attorney if he refuses to prosecute.

Wisconsin e Yes—Onrequestof Governor or local prosecutor, and onown initiative in environmental

and consumer protection matters an
Wyoming «oeeesees Yes—If the county and prosecuting al

Commissioners, the District Judge,

General to initiate the local prosecution,

.upon the request of the Governor.

or any State Agency
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d certain other specified areas.
ttorney refuses to actinany case, the Board of County

may request the Attorney

Local prosecutions may also be initiated

pol
o
I
e
by
o

Alz}ska (No local prosecutors).
Arizona .. May assist on request of local prosecutor.
Ark.ansas; .. May act jointly with local prosecutor under certain statutes
California ... May intervene, supersede or assist on own initiative. .
Colorado ....coeeneee May intervene or request i i
A rce(i uest g£ gg\‘::g(;or legislature. May assist on request of local
Connecticut ......... No jurisdiction in criminal matters.

Delaware ..
Florida ...
Georgia .....

Ilinois
Indiana ...

(No local prosecutors). .

May intervene uponrequest of local prosecutor, at direction of Governor or legislature
May intervene or assist at direction of Governor. .

(No local prosecutors).

May intervene or assist on own initiative or at direction or request of Governor
May assist upon request of local prosecutor; may not intervene or supersede; m;i
be ap'pomted as special prosecutor when local prosecutor cannot act: L
May intervene in any prosecution if state’s interest requires it. .

May assist in criminal cases upon request of local prosecutor.

Towa .ocoinnnnininiens May intervene on own initiative; may supersede on direction of Governor, legisla-
K ture, or either house‘ thereof. May assist on request of local prosecutor.

ANSAS wervverirerenens M?).' intervene on direction of Governor or either branch of the legislature. May
msgx(;pt_eﬁactl;()n, su.persede, or intervene on own initiative on behalf of any political
subdivision in a.ctlon for conspiracy, combination or agreement in restraint of

< . trade, or other illegal acts.
entucky ..o May 1ptervene on request of Governor, courts or grand juries, sheriff, mayor, or
» majority of a city legislative body. ’
Logmana ............. May intervene, may not supersede.
- Maine i May intervene, supersede or assist on his own initiative.
I\h::g;m}:d tt ....... May 'ussist on request of local prosecutor or at the direction of the Governor.
chusetts ...... May intervene, supersede or assist on his own initiative. May initiate proceedings in-
Michi dependent of local prosecitor.
ichigan ............. M ay intervene or i'nit.iate on own initiative or at direction of Governor or legislature;
i will assume jurisdiction when requested by prosecuting attorney. '
M{m}es‘ota. ............ May intervene or assist at direction of Governor or local prosecutor.
iSSISSIPPI vevrrvennes May intervene or assist at direction of Governor or when required by the publicservice
%‘V;:)sxs](t):nr; ,I:/I:ay gn:ervene or supersege at the direction of the Governor; may assist local prosecutor
May intervene or supersede on own initiative or at the directi .
May i v ion or request of the local prose-
II:Jlebrz:lska . ... May intervene, assist or supersede.
evada ... i i initiati
vada ... .. May intervene, supersede or assist on own initiative or on request of Governor or local

New Hampshire ..

prosecutor.
May intervene, supersede or assist on own initiative, or on direction of Governor or

legislature. Has full responsibility for criminal ¢ i i
: ases punishab im-
prisonment for 25 years or more. P able with death or fm

gew {}ersgy ......... Wheq, in his opinion, the interests of the state will be furthered by so doing.
New ¥ exico .. May intervene or assist on direction of Governor,
New ork S May intervene or supersede at direction of Governor.
Nortl}: Carolina .... No statutes or case law 1n point. .
orth Dakota ...... May :ntervene, supersede ur assist on own initiative; on request of majority of board of
county commissioners; on petition of twenty-five taxpaying citizens; i
demand of district judges. paving Fon writien
Ohio ..... : i i i A
111 R May appear f.or state in all cases in which the state is directly or indirectly interested.
Oklahoma May appear in any court on direction of Governor or legislature.

May appearinany case at direction of Governor o i is di
: rlegislature and may, at his discreti
supersede. May assist at request of local prosecutor. 4 o
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TABLE 2.

ATTORNEY GENERAL'S POWERS IN PROCEEDINGS INITIATED BY
THE LOCAL PROSECUTOR. {cont'd.)

Oregon .ceerisseees

Governor or requested by district attorney.

Pennsylvania ....... May assist. May supersede on own initiative or at request of local judge.

Puerto Rico e May intetrvene on own initiative.

Rhode Island ....... (No local prosecutors).

SamMOA cveerercivensirons (No local prosecutors).

South Carolina .... May intervene or supersedé in any case where state is a party.

South Dakota. ...... May intervene or assist in any case where the state has an interest on own initiative or on
request of Governor or legislature. May not supersede.

Tennessee ...oeeeens May not intervene, supersede or assist, expect that additional counsel may be ap-
pointed by the Governor upon request of the District Attorney.

TeXaSs ovvirernieeranens May assist in or initiate some cases. May not intervene ox supersede.

Utah ... May intervene when required by the public interest or directed by the Governor,

Vermont May assist, intervene or supersede on own initiative.

Virgin Islands ...... Full power, except for felonies, which are handled by U. S. Attorney.

Virginia ..eeeeseees May intervene atrequest of Governor, or on own initiative in cases involving ABClaws,
Motor Vehicle Laws and the handling of state funds.

Washington ... May intervene on own initiative when the interests of the state require it.

West Virginia ... May intervene or supersede onrequest of Governor. Apparently, assistance is limited to

instances where local prosecutor is disqualified.
Wisconsin ...oveeneee
intervene otherwise at the direction of the Governor.

Wyoming ..veesees May intervene or supersede upon failure of local prosecutor to act.

May intervene. Attorney General is charged with responsibility of supervising all District
Attorneys; however, may only intervene in particular prosecution when directed by

May not intervene on own initiative. May assist at request of District Attorney and
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‘f the best interests of the state.

;Abro§d authority to act against organized crime or corruption.
+jognizes that organized crime by its nature, must be viewed as a statewide

“iproblem and that investigations and i
.} prok prosecutions can i
;'llmlted to a single locality. e dovtbed bang

};organized crime.

istatutes relate to:
Jition; mbling; i an
vition; gambling; loansharking; battery of witnesses d jurors; extortion,

. ;personnel, who have the powers of a peace officer.

isheri i ]
. riffs, and chiefs of police were directed to cooperate with and asgist

jthese persons, but th i
e law did ' ieve i :
I perac ; K £ not relieve local peace officers of any law

s

The National Association of Attorneys General has recommended th
state Attorney General should be empowered to intervene or sunei d aF e
cal prosecutions and to initiate local prosecutions when he cgnsiz e l? 1?—
It contends that: ors it in

AF common law, the Attorney General had full
authority. over local prosecutions. The office of

o county or district atterney represented a division

of the Attcrney General's powers. In those states
where the local prosecutor is independently select-
gd{ Fhe Attorney General should retain power~to
initiate prosecutions when, in his opinion, the in-
terests of the state so require. Exnerienée demon-
strates that such authority, when grénted is used
infrequently. ’ .

In those rare instances where local prosecutors
are unable or unwilling to prosecute a case proper-
ly, the Attorney General should be able to enter
the case and to assist or direct the prosecutor.
Where such power presently exists, it is rarely

exercised, but it should be available to the Attor-
ney General.l

B Authority Relating to Organized Criminal Activity

Several states have recently conferred upon the Attorney General
This rec-

Some of the new laws are described herein.

Wisconsin, in 1969,‘e?a?ted an omnibus bill aimed.primarily at
ol aut::iizzzliloﬁ'Of Cr%minal I?vestigation oﬁ‘thé'pepartment
o Justioe W riz o ulnvestlgate crime which is statewide in na- ..
' portance or 1nf}uence and to enforce specified statutes. These
dangerous drugs and narcotics; coin machine regula-

tinterfer i infl i
: ence with commerce, and influencing witnesses and jurors, by threats

wior P i i
5 use of force; prostitution; vagrancy relating to prostitution and gam-

gli ng; obs t:ructi"\g justice; liguor d W -
. v - - 3 >
' - ; ] . H g and beer laws; lJ.quor, beer and cigar

This law enables the Department of Justice to coor-

i di ] . ] M
Lflazzgetthe 1nv?st1gat}on of the types of criminal activity which are re-
. 0 organized crime and, in the language of the statute,

“iAttorney General ibili igi
*fcrime..."3 1 responsibility for devising programs to control [such]

",...to give the

T i '
he same law authorized the Attorney General to appoint investigative
Local district attorneys,

The Department of Justice now has an Organized Crime
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i

Unit, with nine special agents and seven attorneys. It operétes through a
task force approach, holding planning sessions to select subjech for in-
vestigation, which may be either particular individuals or partlcular activ-
ities. .

A 1970 oOhio law authorized the Attorney General to investigate "any
organized criminal activity” in the state, when directed by the Governor or
General Assembly. Organized criminal activity was broadly defined as:

...any combination ox conspiracy to engage in crim-

inal activity as a significant source of income or £

livelihood, or to violate, Or aid, abet, facilitate,
conceal, or dispose of the proceeds of the viola-
tion of, criminal laws relating to prostitution,

gambling, counterfeiting, obscenity, extortion, :

loansharking, drug abuse, Or illegal_drug distri-
bution, or corruption of law enforcement officers
or other public officers, officials, or employees.

If it appears that there is cause for prosecution, the Attorney ngeral

shall refer the evidence to the local prosecutor having jurisdiction, OxnR
directly to a regular or special grand jury. If the evidence is refer?ed
to a grand jury, the Attorney General or his designees have the exclusive

right to appear before it.

Ccalifornia's Legislature mandated an organized crime program in the
pepartment of Justice, effective March, 1972. The Department of Justice
was directed “"to seek to control and eradicate organized crime" by:

(a) Gathering, analyzing and storing intelligence
pertaining to organized crime.

(b) Providing this intelligence to local, state

and federal law enforcement units.

{(c) Providing training and instruction to assist
local and state law enforcement personnel in rec-
ognizing and combating organized crime.

() Providing a research resource of specialized
equipment and personnel to assist local, state,

and federal agencies in combating organized crime.
(e) Conducting continuing analyses and research

of organized crime in order to determine current
and projected organized crime activity in California.
(f) Initiating and participating in the prosecution
of individuals and groups involved in organized
crime activities.

The statute also directed the Department of Justice to divide its
functions concerning organized crime into the following five programs:
operations and training; intelligence; long-range intelligence research;
investigation; and prosecution. California's Department of Justice has

powers of supervision over district attorneys and sheriffs and may require ©

them to report or to meet in conference. When the interests of the public
so demand, the Attorney General may direct the activities of a sheriff or
chief of police in the investigation of crime.

-2~
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Legislation introduced in the 1973 Session of the New York Legisla-
ture (S.B. 5860) would have set up an Office of Special Prosecutors and
established regional and statewide grand juries. The Bill, which did not
pass, designated the Attorney General or an assistant as "State Prosecutor"
with power to investigate and prosecute any offense committed or alleged '
to have been committed in two or more counties, or partly in New York and
partly in another jurisdiction. The State Prosecutor could also investi-
gate or prosecute for any offense "in any way connected with the enforce~
ment or administration of criminal justice", any offense prosecutable by
law by the Attorney General, or any offense upon agreement with the district
attorney where the latter was disqualified from investigating and prosecut-
ing the case. 'The Bill would also provide for impenellinq of statewide and
regional grand juries, and have given the Attorney General power to appear
before these.,

The 1973 New York Legislature did not enact proposed amendments to
the tax laws that would have given the Organized Crime Task Force access
to otherwise confidential tax return data. Other provisions of this Bill
would have made certain tax offemses felonies. A bill to give the Attor-

?ey General access to Department of Revenue records failed of enactment
in Louisiana in 1973.

Subpoena Powers

Table 3 shows the Attorney General's subpoena powers. Of the fifty-
four jurisdictions, only eleven give the Attorney General broad powers to
issue subpoenas. In twelve jurisdictions, the Attorney General has no power
to issue subpoenas. The rest give him limited power in this regard.

In the jurisdictions reporting that Attorneys General's subpoena pow-
ers are limited to one or a few specific statutory areas, the most common
such areas are consumer protection and antitrust. Other areas include:
unathorized practice of law; alcoholic beverage control; condominiums:
syndication; and elections. In seven jurisdictions, the Attorney Geneéal
has §u§poena powers in connection with various investigations which are
specifically directed by grand juries, legislatures, or Governors. One
state (Washington) reports that the Attorney General can exercise the sub-
poena powers of state agencies he is required to represent, in addition to
subpoena powers specifically granted © him. i ’

. A-l968 New Jersey law authorized the Attorney General to call for the
1mpanel}ng of a statewide grand jury.? Such juries have the same powers
and éutles as county grand juries, so the Attorney General, through the
sp§c1al.grand jury, can subpoena witnesses. The chapter of this Report
wﬁlch discusses statewide grand juries notes that other states give state-
wide grand juries the same power as county grand juries, but the status

of the latters' subpoena powers is less clear.

ngeral jurisdictions have expanded the Attorney General's subpoena
ioyers in recent years. A 1971 law gave the Attorney General of the.Virgin
slands subpoena powers. In Maryland, the 1972 legislature gave the Attorney

b ienera} limited subpoena power, in that he can demand documentary materials
{ in antitrust cases. A 1973 law gave the Attorney General subpoena power in

antitrust cases.
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TABRTLE 3. THE ATTORNEY GENERAL'S SUBPOENA POWER f TABLE 3. THE ATTORNEY GENERAL'S SUBPOENA POWER (cont'd.)
Broad | Limited  No Broad | Limited No
Power Power | Power %l ' Power Power Power
Alabama X : | Puerto Rico X In criminal matters and special
Alaska X : Under consumer protection law. L investigations.
Arizona _ X Under consumer protection law .| Rhode Island X : Through the grand jury and with
Arkansas X Under consumer protecticn law. i : : civil investigative demands.
California X ¢4 Samoa : X
Colorado X Under consumer protection law ' South Carolina X Under consumer protection and anti-
Connecticut X ) o trust laws; may examine records of
Delaware X ' E all non-profit corporations.
Florida X Under antitrust. law. 3»South Dakota X In investigations ordered by
Georgié X §; - Governor and Legislature.
Guam X Under a number of laws. -1 Tennessee X
Hawaii X Under antitrust law. oy lexas X
Idaho X ~|Utah X
Tllinois X ;fv?rm?nt X Under consumer protection law.
Indiana % o ;fv%rg}n.lslands X
Towa X Under consumer protection law. jYirginia X
Kansas X ;vWashlngton X Under consumer protection law, or
Kentucky X N — when representing state agencies.
Louisiana X I'{West Virginia X
Maine X In monopoly cases only. ~{Wisconsin X
Maryland X In antitrust, securities, and un_;j@yomlng _ X
authorized practice of law matters:
and under consumer protection law.
Massachusetts X k
Michigan X In administration of charitable
i trust and removal proceedings.
Minnesota X
Mississippi X 5 .-
Missouri X Under antitrust law. :
Montana X o
Nebraska X In antitrust and related matters. '
Nevada X Before a grand jury -
New Hampshire X Under antitrust law. : , -
New Jersey X Before statewide grand jury.
New Mexico X i
New York X In antitrust, consumer protection,
condominium, syndication, theatre! L
financing, election and stock i
_ fraud matters, and investigations.:
North Carolina X Can apply to courts in 1nvest1ga—=
tion of trust. I
North Dakota ~ X Undex alcoholic beverage laws.h__ﬂ
Ohio X Under consumer protection laws. {v
Oklahoma X ‘ , H
Oregon ' X When directed by Governor to ﬂ
supersede district attoxney.
Pennsylvania X In criminal matters and under con-
sumer protectlon law.
-24- -
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Utah is among the states which have recently established by legis-
lation the Attorney General's subpoena power. In matters "involving the
investigation of a crime, the existence of a crime, or any criminal conspir-
acy or activity" the Attorney General or a district or county attorney may
request the district court's approval, "for good cause shown" to subpoena
witnesses to testify under oath and to require the production of books,
papers, records and other tangible items "which constitute or may contain
evidence which is or may be relevant or material to the investigation". 8
The subpoena need not disclose the names of possible defendants. The
statute also provides that, upon application of the Attorney General ox
county or district attorney: :

the court may order that interrogation of any wit~
ness shall be before a closed court; that such
proceeding be secret; and that the record of such
testimony be kept secret unless and until the court
for good cause otherwise orders.

Procedures for compelling testimony and for granting immunity from prose-
cution to witnesses are also specified.

A recent Pennsylvania case clarified the Attorney General's subpoena
powers in that state and examined extensively the use of such powers in
investigations.9 The Attorney General is not granted subpoena power dir-
ectly. He is, however, chairman of the Pennsylvania Crime Commission,
which may issue subpoenas "to require the attendance and testimony of wit-
nesses and the production of documentary evidence relative to any investi-~
gation which the commission may conduct in accordance with the powers given
it." Subpoenas must be signed by the Chairman, the Executive Director,
and two of the four commissioners.
the legislature's delegation of investigatory power, including the power of
subpoena, to the commission was constitutional. The court dealt also with
the judicial role in enforcing subpoenas:

In judicial enforcement proceedings, the person
to whom the subpoena is directed has full oppor-
tunity to test its validity....The court may consi-
der such questions as authority to conduct the in-
vestigation, the power to issue the subpoena, and
any constitutional rights and privileges of the
witness which he proves will be violated by his
appearance at the hearing. Whether a subpoena
shall be enforced rests in the judicial discretion
of the court. 'In the absence of a basis or showing
that the investigative agency has exceeded its law-
ful limits, the court has no other alternative but
to orderlihe subpoenaed witness to appear at the
hearing. .

In 1231, the National Conference of Commissioners on Uniform State
Laws promulgated a Uniform Act to .Secure Attendance Out-of~State Wit-
nesses. This has .been adopted by forty-nine states and should be es-
pecially useful in organized, crime cases, which often involve interstate
activities. '

-26-
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Pennsylvania's Commonwealth court held th#f
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Other Powers

There are various other statutes which help determine the Attorney
G?neral's powers in prosecution. These include statutes concerning: the
right of the prosecution to appeal; perjury; extended sentencing for dangerous
offenders; and the corruption of public officials. Some of these are discussed
in the COAG Report, The Office of Attorney General. - Also to be considered
is the application of existing statutes to organized crime problems.

Some specific statutes concerning public corruption are discussed in a
?OAG report on legislation relating to campaign expenditures, conflict of
interest, and open meetings. Consumer protection laws are discussed in
another COAG publication, State Programs for Consumer Protection. These are
among the laws that may be useful in organized crime control. The effective-
ness of any particular approach will depend on the particular state's stat-

utes, and on the particular Attorne 1
Yy General's staff an
those statutes. d resources to enforce
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3. ELECTRONIC SURVEILLANCE

Wiretapping and electronic surveillance are used by an increasing num-
ber of the states. ' The Preamble to Massachusetts wiretapping law says
that: ’

.. .because organized crime carries on its activities
through layers of insulation and behind a wall of
secrecy, government has been unsuccessful in curtail-
ing and eliminating it. Nommal investigative proce-
dures are not effective in the investigation of

illegal acts committed by organized crime. There-

fore, law enforcement officials must be permitted to

use modern methods of electronic surveillance, under ’
strict judicial supervision, when investigating these
organized crime activities.

The 1967 President's Commission on Law Enforcement and Administration of
Justice recommended that Congress enact legislation dealing with this issue,
although it said that "if authority to employ these techniques is granted
it must be granted only with stringent limitations."2

The table shows that twenty-one states now authorize court-supervised
electronic surveillance. Ten states reported to COAG that such legis-
lation was defeated, vetoed, or introduced but not acted on during their
1973 legislative session. No state passed legislation authorizing electronic
surveillance in 1974. :

Court-authorized surveillance by law enforcement officers was approved
by Congress in enacting Title III of the Omnibus Crime Cofnitrol and Safe
Streets Act. It is incorporated into the American Bar Association's Stan-
dards ‘for Criminal Justice, "subject to strict limitations [which]...should
be enforced through appropriate administrative and judicial processes,"3
A COAG survey of 294 local prosecutors in states which did not authorize
electronic surveillance revealed that 83 percent favored such laws.4

Recommendations adopted by the Natlional Association of Attorneys Gen-
eral in 1971 did not take a direct position on wiretapping, but did state
that "the Attorney General should assure that any similar state legislation
conforms to existing constitutional law and allows his office supervisory
authority."5

There is controversy about authorizing wiretapping by law enforcement

- officers, but there is general agreement about prohibiting wiretapping by

. private citizens. Federal law prohibits the unauthorized interception of
wire or oral communications or the disclosure of information so obtained.
 Most states also prohibit wiretapping or electronic surveillance, and there
is general agreement that vigorous enforcement of these laws is essential.
There have been few statistics reported on action against illegal wiretap-
 ping. Vigorous enforcement is necessary to assure the public of the govern-
ment's interest in protecting privacy and in proscribing abuse of electronic
- surveillance, ' '
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Constitutional Issues

In two 1967 cases, the Supreme Court clarified the constitutional re-
quirements for electronic surveillance.?® Berger v. New York’ concerned a
New York statute which allowed surveillance under a court order. The order
required a showing of a reasonable belief that a crime had been committed.
The Court found that the statute did not meet constitutional reguirements,
because it failed to: (1) require a sufficiently particular description of
the objects of the search; (2) require a sufficiently particular description
of the crime that had been or was about to be committed; (3) require a par-
ticular description of the type of conversation; (4) limit the search to
authorized areas only; (6) require dispatch in executing the order; (7) re-
quire that the officer report back to the court which had approved the sur-
veillance; (8) require justification for not giving prior notification to
the persons involved.

In the other 1967 case, Katz v. United States, the Court declared. that

wiretapping without a warrant was prohibited by the Fourth Amendment:

[Wle have expressly held that the Fourth Amendment governs
not only the seizure of tangible items, but extends as well
to ‘he recording of oral statements, overheard without any
"technical trespass under...local property law." Silverman
v. United States, 365 U.S. 505,511l. Once this much is ac-
knowledged, and once it is recognized that the Fourth Amend-
ment protects people--and not simply "areas"--against un-
reasonable searches and seizures, it hecomes clear that the
reach of that Amendment cannot turn upon the presence or
absence of a physical intrusion into any given enclosure.

Although it found the particular wiretap under consideration to be unconsti-
tutional,the Court declared that electronic surveillance could be conducted

constitutionally. It said that:

...this surveillance was so narrowly circumscribed
that a duly authorized magistrate, properly noti-
fied of the need for such investigation, specifi-
cally informed of the basis on which it was to pro-
ceed, and clearly apprised of the precise intrusion
it would entail, could constitutionally have autho-
rized, with appropriate safeguards, the search and
seizure.?

Osborn v. United States stressed that electronic surveillance may be
permitted only "under the most precise and discriminate circumstances, cir-
cumstances which fully [meet] the 'requirement of particularity.'”lo

The courts have upheld surveillance conducted with the consent of one

of the parties.
or record conversations with concealed equipment and without a court order.
“Inescapably, one contemplating illegal activities must realize and risk

that his companions may be reporting to the police" and it makes no differ-

ence whether the informers are transmitting conversations.ll
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A law enforcement officer, acting undercover, may transmit

States, held that:

ELECTRONIC SURVEILLANCE

A recent review of federal court cases concerning electronic surveil-
lance notes that "The courts dealing with Title III have struggled to re;
concile the limitations placed on all searches and seizures by the fourth
amendmegt with Congress's attempt to write a law believed needed to firht
the rising increase in organized crime." It points out that decisionsgre—
flect conflicting points of view. One is concerned with "the unique in-
trusive quality of electronic devices and the looming spectre that advanc-
ing technology places on the horizon." Others are concerned with "stead
and widening encroachment of crime in everyday life and see electronic szr—
veillance as one of the more necessary and effective arrows in the gquiver

of law enforcement."12 The prepondenance of case law, however, holds that
Title III meets constitutional requirements.

Federal Law

. The first foderal legislation related to wiretapping was enacted dur-
ing World War I, 40 stat. 1017 (1918). It was limited to the duration of
Fhe wgr and was clearly enacted to protect government secrets rather than
individual privacy.13 In Title III of the Omnibus Crime Control and Safe
Stregts Act 9f 1968, Congress authorized court-ordered wiretapping and elec-
tronlg surveillance. The Supreme Court, while not ruling directly on the
constitutionality of Title III, has said that:

The Act represents a comprehensive attempt by Congress
to promote more effective control of crime while pro-
tgcting the privacy of individual thought and expres-
sion. Much of Title III was drawn to meet the con-
stitutional requirements for electronic surveillance
enunciated by this Court in [Berger and Katz].l4

The U.S. Court of Appeals for the Seventh Circuit recently joined the

+ constitutional on its face.

The court rejected appellant's argument that the Act was un-
It stated that:

We cannot say that the normal application of Title III
will crdinarily lead to results condemned by the Fourth
Amendment. Moreover, we are conscious that, even if the
statute is susceptible of unconstitutional application, it
does contain additional protections, not necessarily man-
dated -by the Constitution, which would be forfeited by a
holding of facial invalidity.

A?cordingly, without further enlarging upon the constitu-
tional discussion in the many other judicial opinions ana-

lyzing Title III, we hold that it is not unconstitutional
on its face.ld

The U. S. District Court for the District of Kansas in Cox v. United
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ELECTRONIC SURVEILLANCE

We are unable to say that the produc@kfaiys;tQVS§tis—
£y the Constitution. Every effort H been'ﬁédéfto
comply with the requirements ofkgggggzsanquaﬁz.;.
Title IIT is aS'precise_and~di§qriminate in"its ap-
proach as are the demands 5ffBérqérfandﬁKaﬁz.

The U.S. District Court for th
zed Title III at length in relationship to Berger and Katz and upheld its
constitutionality. specifically, it noted that: Title III allowed a maxi-
mum of 30 days of interception, compared with 60 days allowed by the law
considered in Berger; Title III requires a particular description of facts
showing a continuity of criminal activity; the execution and termination of
the order must be prompt; the court may order periodic reports at any inter-
vals it wishes, sO "+he statute is thus clear in providing a framework of
control, crucial to its constitutionality.” Other lower court decisions
have upheld the law; further, the fact that judges have approved hundreds of
applications for sp veillanre indicates they are willing to cooperate in

enforcing the law.

The federal Act, in its own language, is an effort to "define on a
uniform basis the circumstances and conditions under which the interception
of vire and oral communications may be authorized."1l?2 Interception of com-
munications, except as authorized by the Act, is made a felony. The Act
permits the following officials to apply to the appropriate court for auth-
ority to intercept: the Attorney General of the United States or an Assis-—
tant designated by him; and the principal prosecuting officers of states or
political subdivisions, if authorized by state law. The application must
include specified information and the judge may require further facts.

A judge of a laited States district court or court of appeals, or a

a state court if authorized by state law, may authorize intercept
if there is probable cause for belief that: offenses enumerated by the

Act are involved; particular types of communications concerning them will
be obtained; and the facilities involved are or will be used in connection
with the offense. It must also be shown that "normal investigative pro-
cedures have been tried and have failed or reasonably appear to be unlikely

to succeed if tried or to be too dangerous."

judge of

The judge fnay -authorize an interception for up -to 30 days and may
grant 30-day extensions. Under certain circumstances, a prosecutor may

intercept communications without prior approval if he applies for approval
1lance must be filed

within 48 hours. Detailed reports of authorized survei
with the Administrative Office of the United States Courts.

Model Laws

In addition to the requirements set by the federal law, some model
laws have been developed as a guide for the states.

~32=-

e Southern District of Florida has analy-;g

The Council of State Governments incl i
in its 1970 Suggested State Legislation. ugﬁi Zcioizirzzgiig:o?Plng Law
ﬁpects to Ehe federal statute. It does not, however authorizln s
"emergency eavesdropping powers, "due to the high risk of e ot
invasion of privacy inherent in such procedures." unwar;anted

ELECTRONIC SURVEILLANCE

and»ﬁggzzez m;del l;w w;z set forth in a 1968 article by G. Robert Blakey
. Hancock. is proposal, which was a i
: ccompanied by a d i
Eommi?tary, would éuthorlze prosecutors to approve applicatiois tdezzziig
t? a tgw 1ntercegtlon, It contains some provisicns that are more restric-
iIllveintan those in the 196? federal law. Other provisions, such as aIlo;—
g ercepts for forty-eight hours without prior approval, are similar

5
1 to Title III.22

h . s s
Surveiiliizzlcan Bar ASS?Clatlon adopted standards relating to electronic
as part of its comprehensive Standards for Criminal Justice

: zﬁiuizagdaiés_correspond with the Omnibus Act. They hold that wiretappin
e limited to law enforcement officers and that authorization forg

electronic surveillance should be obtained only through appropriate adminis-

£1 trati & judici
g meitlzeedn§ judicial pr?cgsses. The Standards also suggest that law enforce-
L gericies adopt administrative regulations, such as limiting the number

of wuthori i
Whizgezﬁz aiwhﬁilzed to use the techniques, listing the circumstances undexr
y may be used, and restricting the access to overheard communica-

! tions.?

LvState Statutes

Table 4 shows the status of electronic surveillance or wiretapping

74 legislation in each state.

Twe ; i sie i . :
nty one states authorize electronic surveillance: Arizona; Colo-

 :§:22;.C§gnecticut; Delaware; Florida; Georgia; Kansas; Maryland; Massachu-~
; Minnesota; Nebraska; Nevada; New Hampshire; New Jersey; New York;
r

Oregon; ; : irgini
gon; Rhode Island; South Dakota; Virginia; Washington; and Wisconsin.

‘iEZEZiiit;zgttolathorlze elgctronic surveillance has been introduced in

Avirotoopis ;'liglslatures in recent sessions, as shown in the Table. A

Pt gTh; 19¥§s pa§sed by ?he Iowa Legislature, but vetoed by the

 -survei11;nce- e Indiana Legislature enacted legislation to authorize
; s was also vetoed.

i . .
ix states neither authorize nor prohibit wiretapping or eavesdrbp—

." ;' in : . . 0 0 . . . M
l $hegremi2d}ana, MlSSlSSlpPlf Missouri; Texas; Vermont; and West Virginia.
o ning states prohibit wiretapping or eavesdropping or both.

Most state wiretap laws were enacted when the use of the telephoné

Jand tel i

sy equig;:pi became fairly common and were intended primarily to protect
’statutesptoni;clLZterf some jurisdictions amended their "malicious mischief"
, ude wiretapping. A few outlawed private wi i

o : i reta '
i+:§:2:r:zei its use by law enforcement officers.24 B ot
i arly laws is a misdemeanor. Generally, they do not make exceptions

“ifor law enforcem i
b o _ ent officers and d
jimunlcations Oy o not refer to subsequent use of the com-

Violation of most of
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TABLE 4.

ELECTRONIC SURVEILLANCE AND WIRETAPPING LAWS

Alaska

Alabama

-~

Arizona

Arkansas
.

California

Colorado

Connecticut

Delaware

Florida
Georgia
Hawaii

Idaho

Illinois

Indiana

Iowa

Kansas

Kentucky

Louisiana

Maine

Prohibited by ALASKA STAT., sec. 11.60.280 - 11.60.310

(1966) . 5

Prohibited (wiretapping only) by ALA. CODE, tit. 14,
sec., 84, tit. 48, sec. 414.

Authorized by ARIZ. STAT., sec. 13:1051 - 13;1058 (1968)

Ly
[t

Prohibited (wiretapping only) by ARK. STAT. ANN., sec.
73-1810.

Prohibited by CAL. PENAL CODE, sec. 630-637.2. Assembly}

Bill No. 62 would authorize.

Authorized by COL. REV. STAT. ANN., sec. 40-4-26 gg_g_ggf
(1963, amend. 1969, 1972). L

Authorized by CONN. STAT. ch. 959 a, sec. 54-4la (1971).

Authorized by DEL. CODE ANN., tit. 11, sec. 1335 et seq. |

(1973).

Authorized by FLA. STAT., sec. 934.07 - 934.10 (1969).

Authorized by GA. CODE ANN., ch. 26-30 (agend. 1971, 197

Prohibited by HAWATI REV. LAWS, ch. 275.

Prohibited (wiretapping only) by IDAHO CODE ANN., sec. ;@

18-6704, 18-6705.

b

Prohibited by ILL. REV. STAT., ch. 38, sec. 14 (1961); @ !

ch. 134, sec. 16.

Bill authorizing electronic surveillance was enacted by
the 1973 legislature but vetoed by the Governor.

o

Prohibited (wiretapping only) by IOWA CODE, sec. 716.8.i%
(Bill authorizing surveillance was passed by the 63rd | |
Assembly and vetoed by the Governor). . P

Authorized by Senate Bill Wo. 627 (L. 1974, ch. 150).

Prohibited by KY. REV. STAT., 433.430.

Prohibited (except for law enforcement officers) by LA.
REV. STAT., sec. 14:322,

Prohibited by ME. REV. STAT. ANN., sec. 15- 709 et seg.

B T
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TABLE 4. ELECTRONIC SURVEILLANCE AND WIRETAPPING IL,AWS

cont.

Maryland

Massachusetts

Michigan

Minnescta
Mississippi

Missouri

Montana

Nebraska

Nevada

New Hampshire

New Jersey
New Mexico

New York

North Carolina

North Dakota

Qhio

Oklahoma

Oregon

Authorized by MD. CODE ANN. Art. 35, sec. 92-99 (1956).

Authorized by MASS. GEN. LAWS, ch. 272
amend. 1959, 1968). ’ » sec. 99 (1933,

Prohibited by MICH. COMP. LAWS ANN, ,sec. 750, 539 (1967).

(Bill authorizing surveillance, H. B. 4747, introduced
last session).

Authorized by MINN. STAT., ch. 626A (1969).

No legislation

No legislation. (Bill authorizing surveillance, H. B.
337, failed in 1973 session).

Prohib%ted by MONT, REV. CODES, sec. 94-8-114. (Bill
authorizing surveillance failed in 1971 session).

Authorized by NEB. REV. STAT., 86-701 to 86-707. (1
amend. 1971). ¢ (1969,

ég;g;rized by NEV. REV. 'STAT., ch. 179 (S. B. No. 262,

Authorized by N. H. REV. STAT. ANN., sec. 570—A£l to
570-A:11 (1969).

Authorized by N. J. REV. STAT., sec. 2A:156A-1 to
156A~-26, (1968),

Prohibited by N. M. STAT. ANN., sec. 40A-12-1 (1963).

(Bill authorizing surveillance defeated in 1970 session).

Authorized by N. Y. Crim. Proc. Law, Art. 700 (1942,
amend. 1969, 1970, 1971).

Prohibited by N. C. GEN. STAT., sec. 14-155, 14-158.

Prohibited by N. D. CENT. CODE, sec, 8-10-07, sec. 8-10-
09, sec. 12-42-05,

Prohibited by OHIO REV. CODE, sec. 2933.58 (1970).

Prohibited (wiretapping only) by OKLA. STAT., tit. 21,
sec.” 1757.

Authorized by ORE. REV. STAT., sec. 133.723, 133,725,
133.727 and 133.992 (1955, amend. 1959), ‘
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TABLE 4.

LAWS
EIECTRONIC SURVEILLANCE AND WIRETAPPING

pennsylvania

puerto Rico
Rﬁode'Island
gouth Carolina
gouth Dakota
Tennessee
Texas

Utah

Vermont
Virgin Islands

Virginia

Washington

West Virginia

’ ‘ in
prohibited by 18 PA. STAT. sec. 5702 (H.B. 1588, adding

: ; “into la
nd grading the crime of eavesdropping, was signed 1 i
a

in January, 1975)-

.P.R.A. PENAL
Prohibited by CONST. Art. 11, sec. 10 and L
CODE, tit. 33, secC. 2158.

-5.1-1 to
Authorized by R. I. GEN. LAWS ANN., secC. 12 -
12-5.1-16.

i . CODE ANN., secC.
prohibited (eavesdropping only) by 8.C
16-554, (1937) .

_13A (1969).
Authorized by S.D. cOMP. LAWS ANN., sec. 23-13A (

CODE ANN., secC.
ibi i ‘ne only) by TENN. .
ggozéggted(ggiiezzzazrizing gurveillance introduced las

session, not passed).

g i i H. B.
No le islation. (Blll authori21ng survelllanc):e,
149 introduced in 197?‘5 session, not acted Oon) «

3

H

i on) .
introduced in 1971 session, mnot acted on)

L
No 1egislation s

: S. CODE ANN.
Prohibited (wiretapping only) by VIRGIN 1 ,

tit. 14, sec. 1134.

Authorized by S. B. 367, 1973 Legislature.

.73.080, '
Authorized by WASH. REV. CODE, sec. 9.73.030 to 3 it
(el \ L
(1967) .

4

No legislation.

1969). |
Authorized by WISC. STAT., sec. 968.27 - 968.33 ( b

" (el
COIlC. =

jo

AP

oL

ELECTRONIC SURVEILLANCE

Advances in electronics and development of sophisticated equipment
have made eavesdropping a threat to privacy. Although this is thought to
be a recent problem, South Carclina included eavesdropping in a 1937 "Peep-

ing Tom" statute. A few states have recently enacted laws to prohibit
eavesdropping as well as wiretapping. Illinois, for example, enacted a
comprehensive statute in 1961, setting penalties of up to $1,000 and/or 2

years imprisonment for eavesdropping and of up to $2,000 and/or one year
for wiretapping.25

Ohio had a law prohibiting interfering with telephone or telegraph
messages. In 1970, it enacted another law providing one to three years im-
prisonment for a person who "shall willfully, surreptitiously, and by means
of any device listen to, transmit, amplify, or record élprivate oral com-

munication carried on in circumstances which reasonably indicate that the
parties thereto desire it to be confined to them..."26

The federal law raises problems of compliance.

The California Supreme
Court held unanimously that:

Congress intended to snact comprehensive national

legislation, against which all their existing feder-
al and state legislation was to be measured...At the
same time, however, Congress left room for the states

to supplement the law in certain areag, provided the
regulations are not more permissive.27

Title III makes several references to an "applicable state statute" and
state officers can apply for an intercept order only if "authorized by a
statute of that state.” The Maryland Court of Appeals held recently that:

<..while Title III requires an appropriate state
act before it can be effectuated, undaxr no cixrcum-
stances is that law enforceable if it is less re-
strictive than the federal statute so that it grants
the governing power more rights at the expense of
its citizens...evidence obtained by the interception
of wire or oral communications, in violaticn of the
Crime Bill, cannot be received in evidence in any

court, federal or state. Of course, a state act
which is more closely circumscribed than the feder-
Wisconsin ANN,, secC. al law in gr
. WYO. STAT. *
vy s s ng only) by
prohibited (wiretappl
Wyoming

37-259.
gession) .

Lo i defeated in 1971§f
(Bill authorizing surveillance €€ (

agting eavesdrop authority is certainly
permissible.2

The Maryland Court has also said that the procedure required by the federal

¢ act must be strictly followed, and that compliance with the state law is
%; not sufficient.29

The California Supreme Court has refused to allow evidence obtained by
iederal agents in an electronic surveillance that complied with the federal
aw.

Because the state statute was morxe stringent than the federal law the
court refused to admit the wiretapping evidence.

- L Although there was no actuval
conflict between the state and federal statutes the court could not pre t

the state statute that provides more protection for criminal defendants.

-36~
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ELECTRONIC SURVEILLANCE

Some new state laws, like North pakota's, refer specifically to the
federal law and declare the legislature's intent "to conform the require-
ments of all interceptions of wire and oral communications conducted by in-~
vestigative or law enforcement officers in this state to the provisions of
‘Ch. 119 of the U.S. Code."31

The following sections of this report analyze selected provisions of
state and federal law, with emphasis on those which have caused controversy.
Most of the state laws were patterned closely on Title III. The New Jexsey
court upheld that state's statute, saying that it "has been drawn to recti-
fy each essential constitutional vice delineated by the Supreme Court in

[Bexrger]." 32

Authority to Apply for Intercept

Federal and state laws limit the officials who may apply for authori-
ty to intercept. State law may, however, allow other officials to apply if
their applications are approved by the designated officials.

The federal statute requires that applications for intercept be ap-
proved by the Attorney General or an Assistant Attorney General specially
designated by him. It also authorizes applications by the principal prose-
cuting attorney of any state or policital subdivision, if authorized by

state law.

A significant number of cases have arisen concerning the proper proce-
dure for wiretap applications. For example, in U.S. v. Giordano,33 the
Court held invalid an electrenic surveillence application that was not sign-
ed by either the Attorney General of the U.S. nor the designated Assistant
Attorney General. It was signed by the Attorney General's Executive Assist~
ant, who purportedly was carrying out Department of Justice policy created
by the Attorney General. Thus, since the Executive Assistant was not empow-

ered by the Act to direct the use of wiretapping, the evidence was suppressed;}

However, identification of an Assistant Attorney General as the authorizing
officer when in fact the application was authorized by the Attorney General
does not invalidate the intercesption order granted on application.3 An ori-
ginal wiretap was upheld by the Court in U. S. v. Aquino,35 but the extension
was suppressed. The original was accepted by the Court because the Attorney
General had initialed a memorandum approving the application. The memoran-—
dum was accepted as forming part of the request for the wiretap application.
However, the extension did not contain any authorization, as only the Execu-
tive Assistant to the Attorney General had passed on the application

.

Almost all state electronic surveillance statutes authorize the Attorney
General to apply. Exceptions are Connecticut, wWhere the Attorney General has
no criminal jurisdiction, and Oregon, whose statute was enacted in 1955. An

Indiana bill that was passed by the 1973 legislature but vetoed by the Governor |-

would have limited such authority tb'county prosecutors. Almost all authorize

the local prosecutor (the district, county, or state's attoxney) to apply. Ehe' 
exception is Rhode Island, which has no local prosecutors. New Hampshire allows’
the county attorney to apply only with written approval of the Attorney Generall'

or his deputy. Florida allows applications by those local prosecutors who have

jurisdiction to prosecute felonies. Kansas allows the Attorney General, distri§

attorney, or county attorney to apply. ]
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ELECTRONIC SURVEILLANCE

In Virginia, a law enforce
consult with the Commonwealth'
proves the request, he may p
may then petition the circui
be made. The State Police
conduct the taps.

ment agency which desires a wiretap must
§ Attorney in that jurisdiction. If he ap-

A few states extend authority to Assis
cutors. New York authorizes applications by
Attorney General in charge of i

tant Attorneys General Ox prose-
the Attorney General o)
F ' . ) ¥ Deputy
: the organized crime task fo
’ : ‘ q crime rce, - ig-
;ngzzg ges?ectlve functions, of their offices, or a district'aZ:::nexerCls
éy e izigzztz?S:o i;t fog them during their actual absence or digébzii
. L allows designees to act onl i .
) : v during the a
§§;t2§tl;§t:d'0fflcers' Kansas allows an Assistant Atéirney.éziigéfmzfiif
sista thels r}ct att?rney t? épply in the absence of the supe}ior officer on-
v assistant ig specifically authorized in writing to apply

states. New Jersey and New York
r State Commissions on Investiga~

:ﬁiowed agy law enforcement officer above
s was del in 19 i i i
gother oy :ﬁ:ddigtii69. Wisconsin law Says that the Attorne

‘ ict attorney, e
tive or law enforcement officer
cers above the rank of sergeant.ma
Governor to apply.

to-~
may approve the request of an-investiga—

InhArizona, sberiffs and any police offi-
Y request authority. Florida allows the

A
strict ag::el'law proposed by G. Robert Blakey and Jam
and distric:rlty tq apply to the Attorney Genéral his
ticos’d N ?ttorneys, This would "avoid the Doésiﬁ'l'
w‘ly eveloping, and if abuses shoulg occur . the *
4
111l be clear.'36 Restricting the persons who

Screen re ; ;
1972, alngiit;iveO£ef60 app}lcatlons made to state and federal judges in
judges and one applicai‘granCEd. Four were denied by Connecticut sgate
This indicates that a i?n t9 a federal judge was subsequently withdrawn 37
submitted. 5 U,s,.ciiiuiiazzizi wiie cargfully considered before they wére
ars . R ' requiring tha si f
glac:n:iiioiig; Eieaappll?ati9n, noted that tge inzeitdsglgnitjz official
readily identifiable public officialfS? 7reSs was to

es A. ‘Hancock would re-

the -lines of responsibility
may apply.ealso serves to

O 0y ' .
ffenses for Whlch Intercept May be Authorizeqd

gh the current interest in electronic surveillan

. . ) ce la
their use in organized crime control, WS results

these statutes apply to

. Only one state -
way restr;cts surveillance to organized crime (Massachu

Al”l()st all Sta es (i() i)la('e sS0ome ]I(l)ts orn the type Of C);.J.ei’]ses for
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which intexception may be used.
specify cffenses hecause:

ELECTRONIC SURVEILLANCE , :

The authors of one suggested act did not

g1 e any 1ist must, to a certain extent, be arbi-
£y 2, NO judgment is reached on what specific
cries should be included. The point remains, how-

ever, that a 1ine ought to be drawn. ..the offenses

selected should be either serious in themselves oY
A list might,

characteristic of organized crime..- .
therefore, include, at a minimum: murder,
kidnapping. extortiony robbery: bribery. syndi-
cated gambling, narcotics, or any conspilracy in-
volving any of the above offenses.

The preliminary npindings" to the fedexal Act state that organized
criminals "make extensive usée of wire and oral communications" and that in-
terception of such communications is "an jndispensable aid" to 1aw.enforce-
ment. The law, however: is not restricted to organized crime. Interception *
may be authorized when it may provide evidence of offenses under various enu-
rarated sections of the U.S. Code. These include offenses related to: €S~”

pionage; treason; riots; laboxr union finances; bribexry; betting information;
obstruction of criminal investigation; theft from interstate shipment; in-
fluencing an officer ox juror; stolen propertyi counterfeiting; pankruptcyi
extortionate credit transactions; narcotics and dangerous drugsi and any con-
spiracy to commit any of the foregoing. state officials may apply in connec-
tion with the offenses of murdery kidnapping, gambling, robbery, bribery, €X”

or dealing in narcotics O marijuana Or other dangerous drugs, O
rty" and punishable for more

1e state statute.
41

tortion,
nocher crime dangerous to 1ife, limb, oY prope
than a yeaxr's imprisonment and designated in the applicab
This was amended in 1970 to add unlawful use of explosives.

Most state statutes are generally in accord. Some add other offenses

and some are more restrictive. Massachusetts law says that interceptions may

pbe authorized only when the listed offenses are conriected with organized
iracy among highly organized )

crime, which is defined as "a continuing conspl
ng illegal goods and services."

and disciplined groups to engage in supplyi

Legislation sponsored by the Attorney General'would have~changed this to
conform to federal law, put was not enacted,'“Unaer New Jersey Law, the
court must getermine that the person whosepcommuniCation is to be intercep~
ted is ox was engaging in 1isted offenses "over 2 period of time as part of
a continuing,criminal activity" or is about to O has committed & 1isted of-
fense.’ Florida includes gambling only when it is of an organized nature
or carried on as a criminal conspiracy-

electronic surveillance to three types

The 1973 virginia law limits
and bribery.

of violations: drug law offenses, extortion,

some state statutes have broader definitions of the crimes fox which

surveillance may be,authorize@,awArizona requires merely that na-crime" be

involved. Maryland aliows;adﬁﬁbrization when "there are reasonable grounds

to believe that a crime has'been'committed or is about ro be committed" .
; : of specific offenses.

Delaware adds any felony to a list

¥
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ELECTRONIC SURVEILLANCE

~_

Other states add
. X certain off
list. Washington enses to th .
- for ose inclu .
able grounds to bélieveezzmple allows interceptions iﬁd in the federal
7 at national security or humairi.zhere are reason-
ife is endangered
4

or that arson or a ri .
riot is about to b
e committed.

arson, usury and
ass
or Several states include

New York'
s law re
fers to numerous specific laws
r

inc udlng r

a hypodermi¢ needl
. e, and ill
destruction of ¢ legal eavesdroppi
public opping. N
property by explosives, whil:Vad: iaglrefers to the
ndiana legislation

dealt with "an

v other crimes d

un i ; . anger ; .

punishable by imprisonment in ch szZieto life, limb or property and
prison."

In practice, i
; interception i

great majority, ho n is used for a wi

o, wev ide arr

Jication as tO'whethe:réhconcernvgambling and narcot?y of offenses. The
ese offenses involved Organicsé There is no in-

zed criminal activi
vity.

Additional off

. anses for which i

conspirac . ch intercepti -

P y, extortion, and intimidatiig :2 Z;i‘a?thOleed included abortion
icial. ’

Emergency Intercepts

specially designate
db
y the Attorney General or by the princi
ncipal prosecutin
g9

officer of a sta
te or e s
cept without court appigbdivi51on, acting pursuant to st
"conspiratorial activit‘Val if: (a) an emergency exist ate law, to inter-
ies threatening the national Ss S Wlth respect to
ecurity interest"
, or

"characteristic
m of organized crime"
can with due dili crime" that require i ; -
order could be entegzzce be obtained;" (b) therelEEEICepthn before an order
under the law; and (c) an aPPliqr:unds upon which an
.cation is made withi
in

pp

cation is denied
. ed, the content X
been obtained in violation ofle£ the intercept shall be treated as h

. aving

The forty-ei
, = ght hour i ]
lntefcept provision of liiﬁilication requirement has made thi
Justice has nmot received e use. If fact, the United St tls emergency
an emergency intercept aPPliCatioi zs Department of
or review from

any field office
. Due to th
and arran e large numb
- ged for a normal wi er of facts which
to sixteen days to Prepzrerretap application, it takes onmE:t be gathered
one. The people working in the fieleerage, twelve
eld simply are

not able to
prepare an s . .
ute, and therefore are zgillcétlon in the forty-gight hour ;
- using the provision.% s required by stat-

The onl
‘ vy states with :
Dakota, and New Jersey. SZ egergency intercept provision ar
grant verbal approval in w Jersey has a provision which le Nevada, South |
emergency situations "with respe : iOWS 2 judge to
c o the investii-

states re
port that th
t they have used the emergency provisio None of the three
n.

X
f
an

;i Hancock, who say that: '

Often in crimi inve
nal investi ]
Often in o . igations a "meet"
tanEOHSlynin;is Wiil be set up and held alizzze:?
taneowsly. hquiring an advance court order i hese
where the facts establishing per;;lthese
; e
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oA

cbmmunications

(e) a full an of the same type wi

ing all previiu:ompleFe Statgﬁenzlié :fCUI thereafter;

a‘uthorizing and m::il?llcatio‘ns known t he facts Conce‘rr'l_

judge for authori o the aPPlicatioo the individual

of interceptions i?tl?n to intercept n, made to any

any of the same per wire or oral CdméugF fo? approval
sons, facilities or ;gzglons involving

es specified

in the ap .
Pllca‘tion
on ea ; and th .
ch such application; :nECtlon taken by the jud
i ge

ELECTRONIC SURVEI&LANCE
g and the dangexrs of

pause may he the most campellin
least——would

overbroad or pverlong surveillance the
be tantamount to failing to authorize snrveillance
at all. wh i

to obtain an ordeX:
ghe police have always bheen thought t© have emergency
power.49

urveillanceé: the U.S-
nt may not car )
o without £i¥ ain- It (f) where th
N (2] app li ") A
order, a st cation i
ate on 1s for t .
ment setting forth tg: extension of an
results thus
far

of the national security §
nimously that the governme
ic gsecurity operation

concernind the scope
has ruled unad

gupreme Court
rveillance in domest

electronic su
ing & judicial warrant. The court condemnned waxr _ ‘
lance in domestic security cases directed at any domestic organization com— oPtained from the i
posed of U.S. citizens and having ne significant connection with & forelign tion of the failurenterceptiOn, or a re
ower . .Althouqh.the gupreme court did not address itseli to the qpestion P These requi to cbtain such resu?ionable explana-
of forelgn gecurity. lower courts have wald that & judicial warrant is not §f§§29£§§§g Thqultements are bein S .
necessary to obtain foreign intelligence necessary for the protection of §V§Cently f;und 2 Sircuit Court of gp;trictly enforced, esp )
[ iret . eals =2 ecia ‘
Zw%fact that one of theag application to befngthe District of éii since U.S. v
! erson . ecti : umb i ———
s named in the incta::e Whlch did not diZcigs e
N wiretap was se the
also the
sub=~

national security-

4 ject of a pri
) J.0X : '
b The Court' in aPPllcathn connect i
1 suppressi presenting its ed with an earli
g ing the evide reasons for finding ier, unrelated i
nece, Said: lndlng the appliCat'ed lnvestigation
ion defecti ‘
ve and

content of Apglication ;
|

st be pre- £

i

i

1

i

The federal and state gtatutes speclfy the factors that mu
de oY whea it 18 granted. Most also

sent either when an application is. ma
e included in the request for intercept.

i

Section 251

. 8(1

| tion 2518(1), iéi)’ aleng with other provisi

i formation the ps to ensure that 3 provisions of Sec-
1 aunthoriti y need to d . judges obtai

A orities are bein etermine whether 1 ain the in-
{ g over-zealous in th Law enforcement
E : eir efforts to

specify information to b

section 2518 (1) of the federal statute says that each application mast
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Y Wiretapping and electroni
' ¢ surveillance i
' e in situa-

(a) the identity of the investigative tions where a lesser int
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gative need.® n on pri
ed. 2 vacy would
) serve

the application; %
i3 In anoth
e statement of the facts and “+h ther case, a
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cause may be the most campelling and the dangers of
overbroad or overlong surveillance the least~--would
be tantamount to failing to authorize surveillance

at all. When there is no time to obtain an order,
the police have always been thought to have emergency
power.

Concerning the scope of the national security surveillance, the U.S.
Supreme Court has ruled unanimously that the government may not carry -Qn
electronic surveillance in domestic security operations without first obtain-
ing a judicial warrant. The court condemned warrantless electranic surveil-
lance in domestic security cases directed at any domestic organization com-
posed of U.S. citizens and having no significant connection with a foreign
power. Although the Supreme Court did.not address itself to the question
of foreign security, lower courts have held that a judicial warrant is not

necessary to obtain foreign intelligence necessary for the protection of
national security.50

Content of Application

The federal and state statutes specify the factors. that must be pra- N

sent either when an application is made or when it is granted. Most also
specify information to be included in the request for intercept.

Section 2518(lL) of the federal "statute says that each application must
include the following: :

(a) the identity of the investigative or law enforce-
ment officer making the application, and the officer
authorizing the application;

{b) .a full and complete statement of the facts and
circumstances relied upon by the applicant, to justify
his belief that an order should be issued, including
(1) details as to the particular offense that has been,
is being, or is about to be committed, (ii) a particu-
lar description of the nature and location of the faci-
lities from which or the place where the communication
is to be intercepted, (iii) a particular description
of the type of communications sought to be intercepted,
(iv) the identity of the person, if known, committing
the offense and whose communications are to be inter-
cepted;

{(c) a full and complete statement as to whether or not
other investigative procedures have been tried and
failed or why they reasonably appear to be unlikely

to succeed if tried or to be too dangerous;

(d) a statement of the period of time for which the
interception is required to be maintianed.  If the
nature of the investigation is such that the authori-
zation for interception should not automatically ter-
minate when the described type of communication has
been first obtained, a particular description of facts
establishing probable cause to believe that additional
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cbmmunications of the same type will occur thereafter;
(e) a full and complete statement of the facts concern=
ing all previous applications known to the individual
cauthorizing and making the application, made to any
judge for authorization to intercept, or for approval
of interceptions of wire or oral communications involving
any of the same persons, facilities or places specified
in the application, and the action taken by the judge

on each such application; and

(£) where the application is for the extension of an
order, a statement setting forth the results thus far
obtained from the interception, or a reasonable explana~
tion of the failure to obtain such results.

These requirements are being strictly enforced, especially since U.S. v.
Giordano. The Circuit Court of Appeals for the District of Columbia has re-
cently found a wiretap application to be defective which did not disclose the
fact that one of the persons named in the instant wiretap was also the sub~
ject of a prior application connected with an earlier, unrelated investigation.

The court, in presenting its reasons for finding the application defective and
suppressing the evidence, said:

Section 2518(1) (e), along with other provisions of Sec-
tion 2518(1l), helps to ensure that judges obtain the in-
formation they need to determine whether law enforcement
authorities are being over-zealous in their efforts to
employ wiretapping and electronic surveillance in situa-
tions where a lesser intrusion on privacy would serve
the investigative need.52

In another case, a federal district court suppressed evidence obtained
through a wiretap because the application for the tap failed to include an ade-—
quate statement as to whether other investigative techniques had failed and wheth~

! er alternatives to wiretapping were unlikely to succeed or were unduly dangerous.

The cou?t.stated that the application must present some criteria on which to base
the decision as to whether wiretapping is necessary.

Many states statutes are either identical to or patterned after the fed-
eral law. Some, like Maryland and Washington, are less specific.

. A few states set additional requirements. Connecticut requires an -applica-~
tlog to state that the communications sought are material to a particular investi-
gation and are not legally privileged. If it is necessary to make a secret en-
try on private premises to install an intercepting device, the application must
state that there is no practical alternative method of executing the order.

The detailed content of the applications represents an attempt to meet
Fourth Amendment requirements:

The danger of an indiscriminate search for damning evi-~
dence can be met by imaginative adaptation of the require-
ment that the object of the search be particularly described.
More importantly, application of an expanded concept of pro-
bable cause can limit invasion of the individual's privacy
to the relatively infrequent situations in which the govern-
ment's needs to use electronic surveillance is demonstrably
superior. 34
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Each application mus
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thus avoiding the "blanket
s ruled unconstitutional in
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t establish probable cause,
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d for a probable gause dete
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arch warrant.

New Jersey has additional requirements if public facilities are used,
or are leased by, 1isted in the name of, or "commonly used by" a physician,

attorney, clergyman, or are primarily used for habitation by a husband and
wife. In such cases, the court must determine that thexe is a special need
to intercept communication in such places. A similar provision is contained

in the A.B.A. standards.

Number and Type of Intercept

v theiAdministrative Office of
ederal wiretaps per state for
taps during the 1971~-1973

and the Organized Crime Con-

raple 5, derived from figures collected b
the U.S. Courts, shows the number of state and £
a six year period. Part of the increase in wixre
period is due to the interaction between ritle IIL

trol Act of 1970.

which authorizes wiretapping shows an increase in taps dur— :
period with the exception of virginia. Washington,
which did not use any wiretaps at all during the

did not have any federal wiretap activity within
their states during the six year periocd. of the remaining states, all but
five experienced an increase in federal wiretap activity during the later i

three years-

Every state
ing the second three year
Oregon, and south Dakota,
six years. Thirteen states

Reports on court-approved intercepts must be made to the Director of the
h must report certain

administrative Office of the United States Courts, whic
data to Congress. Reports must be filed by a judge within thirty days of

the expiration or denial of an orxder oY extension and must include the name
of the applicant, offense and duration. Prosecuting officials must file an-
nual reports showing the cost, type, and results of intercepts. These data
do not include internal security wiretaps, which are not reported.

PERERE .

that 866 applications for
n 1971, 598 in 1370, 302 in
of the 1973 applications,

Further administrative Office reports show
intercepts were f£iled in 1973, 855 in 1972, 816 i
1969, and 174 from June 20 to December 31, 1968.
130 were federal, while 736 were state applications. Two of the 1973 appli-
cations were denied, four in 1972, none in 1971 and two in 1969. Of the 1973
denials, both were state applications in Connecticut. Part of the increase
in applications ig due to the increased number of states with laws authorizing ;.
surveillance, but most is due to increased applications in most states. Thode |,
Island, for example did not authorize a wiretap in 1969 and authorized six in o
1971. In New York, uthorized in 1969, compared to 311 in §
1971. Similar incre ;

183 intercepts were a
ases were true in most states which
cepts for several years. :

e electronic surveillance laws
New Hampshire, Oregon, South

as noted earlier, not all states which hawv
ests for intercepts in 1971.

use them. Six of them (Connecticut, Nebraska,

Dakota and Washington) did not report any redqu _
The reasons for this are not apparent, since several of these states have
acknowledged organized crime problems, and most of the Statutes have. been
in effect long enough for the states to have acquired the necessary equip-

have authorized intexr~ ot

ment and trained personnel in its use.
44—

TABLE 5: TO ’
TAL FED?S?; AND STATE WIRETAP AUTHORIZATIONS, 1968~1973
Federalnlgggat LD fotale |
NPrYT L2l *e ‘Fedegal State Federal $tate Total
ﬁééska 0 % 0 : Z - 2
Ar1zona 0 17 0 2 g - :
rkansas 1 * 0 : 2 - 4
California 13 * 78 . - . 1
Colorad? 0 3 1 2* 2 : =
Connecticut 3 0 10 : 1 2 2
Delaware 2 0 7 4 12 = T
gigzggz 15 14 27 5; 43 ! ™
: 21 1 16 10 46 2 L
awali 0 - % 4 *‘ L o 2
Ida@o : 0 * 0 * 2 : 4
Ill%n01s 16 % 36 % : : ;
Indiana 6 * 4 % 22 — 2z
ézwa ‘0 * 2 * X . 1
Kensas 1 0 1 8 2 . 2
ntucky 0 * 5 z : L0
Loulisiana 0 * 8 : 2 . 2
g:ini - 0 * 0 : g : :
ryla
MasZacgus : . = 5 : 0
oos —— . 2 o 21 120 141
M%chlgan 17 * 72 ZZ = . >
Minnegota 0 3 % . =
Mississippi 0 % 2 2 ] : 2
Missouri 4 * lg : 2 . :
Montana 0 * . 1 : 1
gebrzska 1 0 g 12 2 . :
N;\;&Ha : 1 0 10 6 > X %
. Ja@pshlre 0 1 0 4 X : L
New ergey 32 171 62 637 y : ;
New Mexico 0 -0 1 1 o 0 202
ew York 36 > >
= 2
o £ Bi 98 882 134 1,446 1,580
Ngrth Dakota 0 * é : : : . :
Ohio ‘ 2 >
‘ i0 * :
Oklahoma 1 * 1 : 2 - 2
Oregon 0 0 é % ; . 2
Pennsylvania 32 * 66 . g g 2
Rhode Island 0 0 g > 2 i >
South Carolina 1 * 2 2 3 2 2
South Dakota 0 0 5 5 5 :
Tennessee 0 * g 2 ; : ;
y 2 - £ = 7( * i
grmont 0 * 2 . .
xlrg%nia 1 0 g . . = :
ashington 0 0 3 5 5 ; 4
West Virginia 1 * 0 ; : : :
Tzim;ng L L z z 5 18 23
2o ‘ o *
) 203 838 599 1,910 802 2,748 3,558
Not authorized by state law.
~A5~
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Type of Ihtercept.k Most applications involve wiretapping. In 1969,

a microphone, and 6 used both. Of the 792 intercepts which actually occurred
in 1971, 753 involved telephones, 17 specified a listening device, 12 used
both, 2 used video~tape, and the rest were not specified. In 1972, 779 of
the applications installed involved a telephone tap, 20 specified a listen-
ing device and 28 used both. In 1973, 731 interceptions involved telephones,
48 microphones, and 32 used both. This continued reliance on telephone
wiretaps seems surprising in light of the array of "snooping" devises avail-
able.

Most interceptions are of residences or apartments. In 1973, the re-
ported locations included 319 residences, 237 apartments, 61 multiple dwel-
lings, 156 business locations, and 32 business and living gquarters combina-
tions. In 59 applications, the place of interception was either not indi-
cated or was another category or location, such as a hotel or automobile.

Cost.

with a range from $34 to $153.488. This figure includes federal intercepts

which alone averaged $12,236 with a range from $358 to $153,488. The average
cost of state and local intercepts would be considerably less. In 1972, the -
average cost of a single intercept installed was $5,435 with a range from $5
to $82,628. Reported costs are supposed to include both manpower and equip-

ment.

Length of Intercept.

Federal law requires that every order contain a provision that the
authorization to intercept be executed as soon as practicable. No order may
be for any period longer than necessary, but in no event longer than 30 days.
Extensions may be granted in the same manner as the original authorigzation,
and no extension may be for more than 30 days.

- A 30 day limit, for the orxiginal application and for each extension,
is found in most of the state laws. Several states, however, (Connecticut,
Minnesota, and New Hampshire) set the limit for original authorizations or
extensions at ten days.

sions that may be obtained. Minnesota specifies that authority to intercept i

a crime listed in the warrant. Massachusetts permits 15 days of interception,

which must terminate no later than 30 days from installation of the equipment. g?

Oregon authorizes up to 60 days in the original orxder and in the extensions.
Colorado amended its laws in 1972 to provide that no more than one extension
may be granted for any order. '

~ 'Reports to the Administrative Office of the U.S. Courts show the autho-
rized length of each application, including ,the original period, the number
of extensions, the total length, and the actual period in operation. 1In

1971, a total of 792 intercepts installations were in use a total of 14,583 &wﬂ%

These repbrts show the total nunber of days each authorized intercept
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In 1973, the average cost of a single intercept installed was.$5,632¢

Connecticut also limits to three the number of exten- }f

shall terminate instantly when anyone named in the warrant has been charged with .
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was in operation. Of those authorized b
s reportei ‘ -
was reported, forty-three were under 5 days duration, while eight were o
ver

100 days. One lasted for 300 davs. ,

: . . YS. There was consid - " )
lizgtzdorlg;2a11Y1authorlzed, indicat;ng‘that the mgxi;:slisviiiatlon 1n_the
gf the ér‘ inal e does not appear to be any relationship betw o tomatically
iginal period and the number of extensions authorized een the length

The American Bar Asspciation
when the objective has been
An unlimited number of ex-

staydards proYide that the order should terminate
achlgved, Or in any event, no later than 15 days
tensiong, of up to 30 days each, are allowed ’

of Titns ;Jg-migsztbof Appeals for the Eighth Circuit
Court had allowed weieqzﬁz:;ozzdéiizizuignsze oz}y interceptions the Supreme
i rsations.
ﬁzgsioigiynozncgigigde that only "rifle shot" eaveszrop:hzrio;:iﬁg:SEEie?OW_
pass overhéaring irrginlc Search exte?ding over a period of time will enéom—
likewise involve seei evant conversations, but the search of a building wi
5°€ing and hearing irrelevant objects and conversatiogswi%%

noted that this facet

Othe isi
r decisions have found the 30-day limit acceptable, one noting

. . particular déscripti .
tinuity of ¢ i s btion of facts showi con-
Y rlmlnallty before such continuous interceptj;p ng thfséo

New Jersey's high court sai
. - aid th
tutional "would enshrine a at to hold that state's 30

prescribe categorically,
necessity foxr a 30-day wi
Jersey's court termed the time limits of that law "

cuch zh:afederil sFaFuFe Provides that intercepts "
e y as to mln}mlze the interception of comm

jec Fo interception under this chapter."61l g
¢r identical provision. New Jersey's law is m

such interception be minimi imi
: - minimized or imi
this to mean that: ° nated:

shall be conducted in

unications not otherwise

Oome states have a similar

re restrictive, requiring that
A New Jersey court construed

[T]elephoge conversations shall not be overheard or
recorded if and when it becomes clear in the mind of

the exXecuting officer igi
eXercising re 9
under all the circumstan . o conoroLogment

invasions of Privacy.

The i ; . .. , ~
great con:igi:g:tlon00f~thls mnimization rule has been the subject of
interceptionvof~génv noe 2 court finds that police failed to minimize the
Commun{ cationg undereizatlons’ the question arises whether to suppress all
district court £ © order or only those not applicable. One federal
ound that 60 percent of the surveillance was unauthorized.
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By holding that the police had failed to minimize their interceptions, the
court suppressed all the interceptions. However, the majority of

federal courts have held that the failure of federal agents to minimize telephom{i

conversations does not require suppression of all intercepted conversations.

.- T see no reason why a different rule should be
applied in the interceptions of telephone conversations
under court order than is applied to items seized under
search warrants issued by the courts. To do so would
not only be unnecessary for the protection of consti-
tutional rights but contrary to the public interest in
legitimate and effective law enforcement. 64

The Maryland Court of Special Appeals has joined the majority of federal courtai?

In dicta, it has stated that:

The great weight of authority and, in our judgment,
the sounder reasoning requires only the suppression of
those conversations which should not have been seized

and not the suppression of those conversations which .

were appropriately seized. Indeed, analogy to general
Fourth Amendment experience dictates such a result.

The Maryland court did, however, leave a door open for complete suppression

s

in those cases where "the police utterly...flout a minimization ordexr."

These courts, forming the majority have generally concluded that it is
impossible to determine beforehand whether a certain communication will be
authorized for seizure. This 1s especially go when a sesvingly innocent con-
versation may be coded or otherwise obgcure.

Use as Evidence

Title TII prohibits the use of any intercepted communication as evi-
dence in any proceeding before any court, grand jury, agency, legislative
committee or other governmental authority, if such interception was in vio-.
jation of the law. It provides that contents of communications derived from
intercepts authorized by law may be used by the investigative or law enforce-
ment officers "to the extent such use is appropriate to the propexr perfor-
mance of his official duties."67 any person, who, in accordance with the
law, has received informaticn concerning or derived from an intercept may
disclose the contents of that communication or derivative evidence while
testifying in any criminal proceeding before any state or federal court and
grand jury. An amendment to Title III made such evidence admissible in

civil cases.

The A.B.A. Standards likewise limit disclosure to law enforcement of-
Ficers "in the proper performance of their official duties," and further xe-
strict disclosure to a showing of good cause before a judicial officer. The
Blakey-Hancock draft is like the federal law and does not limit evidentiary
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use of surveillapce techniques to criminal proceedings. ' A law enforcement
officer may use intercepted information relating to offenses not specified
in the order of authorization if the intercept i
, . . was author
in accordance with laws. P ized and conducted

The new electronic surveillance statute of Nevada, Delaware, and Kansas
stipulate that any evidence obtained from an oxrdinarily privileg;d communica~
tion {attorney~client, husband-wife, priest-penitent) should remain privi- )
leged. Becently, in California v. Halpin,69 the California Supreme gourt
suppressed the evidence obtained by intercepting a phone conversation be-
+ween an arrested marijuana defendant and his wife. The court based its
decision on the fact that no warrant was authorized for the wireta Yet
th? gourt of Appeals. for the Seventh Circuit had held that the husgénd—sife
pr1v1leged'conversations relating to the commission of a crime are not pro-
tected against eélectronic surveillance. However, the court suppressed ihe
p?one calls made and received by the wife because the application order speci-
f%ed only the husband and "others as yet unknown." It was the court's béf
lief that the wife should have been specifically included in the oxde d
not merely included as "others as yet unknown."go ' e

The use of evidence relating to an offense not specified in the ordexr ha
caused some controversy. Thne federal law/l provides that conversations whi hs
ére outside ?he limits of the authorization may ke used as evidence if theycwere
igtefcepted-ln“the cogrse of an authorized investigation. This isg analogous to
ar:uegpiiazliz dicFrlng ofdsearch and seizure. Proponents of Title III have

: e p.a}n view doctrine of physical search and seizures all th
seizure of unspecified conversations. Thus, the minimizati i ot -
Section 2518(5) meets the problem of surveiilance for un loi oy dura ?f
the plain view doctrine meets the problem of the sco P o d?ratlon;

. ‘ : pe of the electronic searches.
gz:cizgzg gzstﬁzsirlbedtthe gse of this doctrine to intercept conversations not ;
e arrant as only a Festatement of existing case law, adapted
; i e e}ec?ronlc surveillance situation.”72 o©On the other hand, one commen-
czizeizzstih;s is "beyond the limit§ set out by the Supreme Court." and ancther
sont allowez tFo?rgy Amgn?ment regulrements are "illusory" if government agents
minitorioy cal;sl:h;iciim;nately intercept all conversations made and to continue
Fizad doiootiren e Wii:zzgfugéear that they are not related to the autho~

A decision by the U.S. Court of A
: .S. ppeals for the Te i i
use of such evidence because: P SeERy meld e

It.would be the heigth of unreasonableness to distin-
guish between information specifically authorized and
that which is unanticipated and develops in the

course of an authorized search...the nature and pro-
bable consequence of authorized wiretapping is dis-
covery of  unanticipated and undescribed communications.
The very nature of this ferm of invasion is conducive to
producing unexpected information.?

catiog:lorado amended its statute in 1972 to provide that ihtercepted communi-
, other than those: relating to the offense specified in the order, may
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be used'oﬂly,if such communications relate to an offense which constitutes a

felony. The new Kansas statute provides that‘intercepted communications relat-
ing to offenses not specified in the order may be used as evidence only when ap-
proved or authorized by a judge. In order to authorize‘such‘use,vthe_judge

must find that the material was intercepted in accordance with the federal or
state statute.. Application for such review must be submitted to the couxrt “as

soon as‘practicable."

The law requires that intercepted communications or the evidence there-
from may not be used in any proceeding unless each party, not less than 10
days before the proceeding, is given a copy of the application and authori-
zation. The judge may waive this period 1f he finds that it is not possible
to furnish the information and that the party will not be prejudiced by the
delay. Any aggrieved person in a proceeding may move to suppress the intexr-
cepted communications on the grounds it was unlawfully‘intercapted, the
authorization was insuffucient on its face, or the interception was not made
in conformity with the authorization. The prosecution may appeal from an

order granting a motion to suppress.

The Blakey-Hancock model also provides for advance notice of intent to
use the communications. This is "designed to guarantee that disputes over L
the legality of intercepted communications will be raised and settled before o
the trial on the merits" and "to give the person against whom the intercepted
communication is to be introduced an adequate opportunity to defend himself

in this obviously technical area of the law."

Inventory

Not later than ninety days after the filing of an application, the judge .’
must cause an inventory to be served on the persons named in the order. If {.
the judge determines that it would be "in the interest of justice" to serve s
other parties to the intercepted communication, he has the discreticnary power .
fo do so. The inventory must include: the fact of the order; the date of thei:
order and period suthorized; the fact that the communications were or were not £/

intercepted. The judge may make available tc the person or his counsel such
portions of the érder, application or communications as he also determines. to

be in the interest of justice."

requirement somewhat: In

The Ninth Cirucit has expanded this notice ‘
people who must receive inven-i

U.S. v. Chun, the court increased the nunber of
tory notice when it said: ) E : G

We believe that whén the government intends to use the
contents of an interception, or evidence derived there-
from, to obtain an indictment against an unnamed but over-

heard individual, such individual must be given notice

" promptly after the decision to obtain an indictment has
been made. At a minimum, this notice must include all
the information whiéh is conktained in a subparagraph
2518(8) (d)  inventory notice.”®
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A Rhode Island case held that the s te .
rig@t to examine tangible evidence -does z;zeazpi;wtglzzzgrgigefendant the~-
of 1§tercepted ?ommunications.7 On an ex paxrte showing of gzdor transcrlpts
serving of the inventory may be postpone57'~3§;75.s. v Ianhegl' c;use, the
that the federal statute does not require that a notiée'be s l’dt e Court held
person whose calls have been intexcepted. "It is sufficienteize ugon sach
is served upon the individual named in the application and such an inventory
Juég? may determ%ne in his discretion."’8 One U.S. District C pirsq§s as the
oplqlon Ehat"Whlle the subject of the order does have an ab ;ur w§s of the
notice, "It nesd be neither prompt nor adequate."?’? solute xight of

o §2i~?£§;ié Standarii are substantially similar to this federal provi
ory, so that..."when an individual recei i l )
' _ ar eives the invento
Ze z%ll, moreover, t@en be in a position to take whatever action is aviilabl
o him to supgress, }f possible, the evidence obtained or to recover ©
wzgrz agprogrlate, ¢ivil damages.” The U.S. Court of Appeals for éhe
Third Circuit upheld the suppression of evidence after non-compliance with

this, c¢iting the A.B.A. Stand . N
terial act.8l ards and noting that this is not a mere minis-

Penalties for Illegal Surveillance

ol ciegaltles for illegal.surVeillance serve both as a deterrent to unlaw-
o ﬁglch i?d as the basis for restitution for persons whose comversations
wfully recorded. The older wiretapping statutes generaliy‘include

Title ITT p ()V'd (e}

- N r‘ lraes ﬂlat any pers 30} Whose Comunication iS intercepted
or uSEd in Vlolatlon. of the law Shall have a CiVil cause of a(:t]l on aga l' n.st
the person th.o jnLerce X i t I Y recove g

. PtS (o) uses an.d =4 aCco . ‘ 4
3 > 7 x: (a) actual dal“a es
Vlolati On, or $l,000 r WhiCheVeI i _1', llet b ' unitiv amages a[I(] {(!)
v S h g 7 (b) p iti e d g H
cos tS and attomeys, fees The A p Y ; Y -
- 8 .B.A. Standards S ecif Onl th.at th.ere
ShOllld be a CiVil cause Of i
aCthn i ' ' i
3 The law deflnes ! Personl to lnclude

visioﬁoizegiizgi 2§wsz;?§zreiic§§zn;casurzeillance statutes contain a pro-
p?sed by Hancock and Blakey wbuld alzoeriohégéé o state State;léw b o
divisions from asserting governmental isunun;:tl S Siiate O oo tanos the
ey gy : : : yv. The ».B.A. also takes the
Pvoiving iiiezzzegiigziiﬁzﬁig?y should be appropriately set aside in cases
. 1{“
laws'Crégiizit?ené%tles are 'also provided by the federal law and state
P 1973l§:L'511971 law set penalties similar to those in the fedexal
etribotien o eg:statu?e, hOWeyer, nade tye illegal possession, sale, or
federal Log aors figeron;c surveillance equipment a class D felony. The
o hocr ot enali_o not mo;e than $10,000 or five years imprisonment,
hollotriiid o eiam : ies vary widely. New Jersey's and New Hampshire's
othor hané ple, ére the same as the federal law. Maxyland, on the
, Sets the maximum penalty at $1,000 and 90 days.  New York makes
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; it a Class E felony to eavesdrop illegally and a Class A misdemeanor to di- e '1970 1971
B vulge information from an eavesdropping warrant. : o , ; , 1972 1973 Total
; » ‘ : : ; ; o Total Tastallations Authorized 82 87 68 P
§ The penalties assessed for illegal surveillance are of little use Total Conducted ‘ 7 294
i unless such illegal surveillance can be discovered. Because of the secret o .
nature of surveillance activities, detection is often a matter of luck. One 4 Gambling 65 69 38 29
author has suggested that a statute be drawn which imposes "an affirmative = Proper?y 7 0 g 2 22%
obligation upon alil persons having or obtaining knowledge of the existence i Narcotlcs‘ 2 7 16 )
of surveillance to disclose that knowledge to specified prosecutional oxr in~ E Lognsharklng 2 0 0 7 34
vestigative officials."®? Criminal and/or civil sanctions would be applied £ B?lbery 0 1 0 0 9
to any violator. - The author concedes that this statute would only be aone = Miscellaneous 0 4 4 0 ;
more tool with which to break the "conspiracy of silence” often connected 76 a
with illegal surveillance. : ' 1 66 47 270
. Total Arrests
Information is generallly not available on the number of actions that ﬁ  Gambling
have been brought for unauthorized wiretapping or electronic surveillance, - Property 270 206 68 " 57 601
but there is no indication that enforcement has been vigorous. Some states 3 Narcotics 27 0 0 5 32
are bringing such actions. Wisconsin has reported one conviction for il- g: Loansharking 8 24 31 55 118
legal eavesdropping in 1973. New York reports seven convictions for the N b Bribery = 3 0 0 8 11
period from September 1, 1973 to September 30, 1974. New Jersey has issued e o . 2 0 0 2
one multi-defendant indictment for illegal eavesdropping. California re~ 5 308 202 9
ports that while such cases are not common, they do occur. Q: Total Convictiéns 2 123 764
Results of Intercepts Gambling .
Property lig 143 23 13 332
Prosecutors are required to report police and court action resulting Narcotics 0 14 0 17
from intercepted communications. These show that intercepts are effective, 4 Loansharking 7 0 15 3 32
In 1973, there were 2,306 arrests and 409 convictions reported as a result i Official Misconduct ‘ 0 0 © 7
of intercepts. The total figure for the six years the Act has been effec: = : 2 5 0 7
is 3,211 convietians. : & ) 180 158 41 16 295
. More detailed information on selected states show results obtained. Most organized crime contr i ; : .
The chief of Wisconsin's unit reported that their electronic surveillance tool. The statistics show increZiizgltsrzigz;g:r W1§itapp1ng oo Sosential
law was used only once between its effective date in 1969 and June of 1971, torney General issued a report on the state's wiizt; .1 The_yew Jerey At~ i
but has been used eight times since then. Intercepts have concerned narco- g, i that: p law which said in part :
tics, gambling, kidnapping, and murder, and all have resulted in indictments. | 1+

Colorado's Organized Crime Stirke Force gives great credit for success in o Electronic surveillance has enabled la . ;
prosecutions to wiretaps. Of the seventeen wiretaps authorized in the state o ment to prosecute and to convict many high Z’Enlorce— i
over the past four years, the Strike Force has conducted thirteen. Convic- o ganized crime figures in situations whérg alz etgn ox- i
tions resulting from wiretaps include two for gambling, five for burglary, investigative techniques had breviously provedoun:ic» :

and nine for possession of narcotics and dangerous drugs. Of the eighteen . cessful. In addition, th i
X . . ; 5 N : e wireta - : i
states reporting to COAG on the use of electronic surveillance, thirteen re- i vided evidence not oniy vital to Eoiigzigzie Eai iro i
P . ) . r DU C i
continuing investigations. Evidence so obtained has il

port that intercepted conversations have been introduced as evidence.
aided in the discovery of several criminal combina- i

The New Jersey Attorney General reports the following information for E{ tions once undetectable

a four and one-half year period. The figures on the following page represent .
only those court orders obtained by the Attorney General. ILocally obtained ordet Not all states, however, consider it necessary. Four of the st
are not included. o have authorized electronic surveillance did not use it at all dirinatsﬁ wh%Ch
- | ii Years between 1968 and 1973, In an interview with COAG staff membegs, :hzlx :

4 s?;:f;;gi;heioiganlzed cri@e control ?nit in a state which does not authorize
L | | v . | - By unitgé nlég?ted he dl? not consider such a law necessaxry, because a
‘i. v | 5 | | | 1 contros Chiegu g t enggge in longjtexm surveillance. The organized crime
- it togk o o} agother state, which does authorize wiretapping, felt that
00 much time, compared to more traditional methods.

e L A e e

T e e ST

“B2

*53~=




Vot Ao T

EIECTRONIC SURVELLLANCE
Congress recognized the lack of a firm factual basis. for evaluating
lishing a National Commission for the

court—-authorized surveillance by estab
Review of Federal and State Laws Relating to Wiretapping and Electronic Sur-

veillance to conduct a comprehensive study of the law's effect. Under the

original timetable, the Commission was to file its report by June 19, 1975.
d legislation in 1974 which would

Both Houses of Congress unanimously passe
externid the deadline to January 31, 1976. As of January 1, 1975, however, the
This Commission's report will

bill has yet to be signed by the president. 80
help states in evaluating the need for and use of electronic surveillance.

On the state level, the Attoxrney General can take the initiative in en-
suring proper use of electronic surveillance if his state has or is consid-
ering enabling legislation. He can draft legislation that embodies the nec-
essary safeguards and work with the legislature to secure its enactment 'in
proper form. The preceding discussion has shown that some variation is
possible within the framework of federal law and constitutional requirements.
The Attorney General can work for legislation that requires his approval of
all applications for intercepts. He can assure that periodic public reports

are made of surveillance activities.
stand the legal requirements for authorized surveillance. He can make per-

sonnel and equipment available to help local officers in surveillance activi-
ties. Finally, he can provide for periodic review of his state's law and
its effect. .

He can help police and prosecutors under-|
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INFILTRATION OF LEGITIMATE BUSINESS

4, INFILTRATION OF LEGITIMATE BUSINESS

Organized crime activities are not confined to traditional criminal
areas. Organized criminals are penetrating legitimate business activities
and are using them to"cleanse" their ill-gotten gains. The federal gov-
ernment and several states have developed legislation to meet this problem.
Constitutional problems have arisen in framing such laws.

Nature of the Problem

The U.S. Chamber of Commerce said in a recent publication that:

Practically every type of business and industry in
the United States is currently being exploited or
penetrated by an awesome, powerful, and no-holds
barred competituvr--a conglomerate of crime. This
criminal conglomerate employs thousands, nets bil-
lions annually, operates nationwide and interna-
tionally, possesses an efficient and disciplined
organizational structure, wields a depressingly ef-
fective lobbying apparatus, insulates itself against
legal action, hurts billion-dollar coxporations and
cripples smaller companies, and according to many,
rates as the most serious long-term danger to the
security and principles of this nation.

Business can supply invaluable assets to racketeers. Business enter-
prises can provide profits to feed into illegal activities, such as loan-
sharking. They can provide a source of reportable income to cover a crimi-
nal's provable expenditures, thus making it possible for him to evade pay-
ing taxes on the rest. They give a racketeer respectability and social
standing. They can provide .a cover for illegal activities: employees,
for example, can be carried on a company payroll but actually be involved
in illegal activities. Theycan provide a way of "cleaning up" illegal
income; the legitimate business, for example, can absoxb illegal money,
and show more profits than it actually has earned. They can provide a
“front" for dealing with public officials.

There has been enocugh documentation to indicate that the problem is
serious. The organized crime strike force in the Wisconsin Department of
Justice, for example, reported three years ago that it had uncovered evidence
showing that first-line organized crime figures in one part of the state
had a financial interest or had participated in the operations of at least
twenty-three business firms in the preceding 16 years.2 The Pennsylvania
Crime Commission compiled a roster of over 375 legitimate businesses which
were wholly or partially owned by criminal syndicates, or were used by them
for some illicit purposés. The Commission recommended a Corrupt Organiza-
tions Act (which was subsequently enacted) because:
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INFILTRATION OF LEGITIMATE BUSINESS

It would destroy the fronts that many racketeers use
to buy respectability or invest and cleanse their il-
legal profits, and would thereby increase their expo-
sure to tax liability. It would also reduce those
crimes such as bankruptcy shams, hijacking, embezzle-
ment, and internal theft that are best accomplished
through the trust or the contacts employed in
business or union reiationships.4

A recent study of the penetration of legitimate business by organized
crime also found the problem to be widespread. It concluded that the pro-

blem was “"manageable" because:

it is not the intrinsic difficulty of collecting
vital information about the extent and character
of business penetrations that has been the effec~
tive bottleneck but, rather, the lack of manpower
and other resources required for adequate collec-
tion of this intelligence, its poocling, and its
analysis for use in mounting counter measures.

This analysis did not examine legislative approaches.

Status of Legislation

Available information indicates that five states have enacted laws
intended primarily to prohibit the infiltration of legitimate business by

organized crime.

All of these authorize civil proceedings to forfeit corporate char-
ters or to enjoin the operation of businesses which are criminally-oper-

ated. These are:

Connecticut — CONN. GEN. STAT. ANN. secs. 3-129a, 3-12%b
(1971).

Florida - FLA. STAT. sec. 932.62 {1969), declared un-
constitutional by the Florida Supreme Court
in Aztec Motel v. Faircloth, 251 So. 24 849

(1971).

Hawaii -~ HAWAII REV. STAT. ch. 742 (Act 71, 1972).
Pennsylvania =- PA. STAT. tit. 18, sec. 3921 et sed.

Rhode Island - R. I. GEN. IAWS ANN. sec. 7-14-1 (1970).

There are numerous differences between these statutes, which will be
discussed subsequently. Several are similar to a Model Law included in
the Council of State Governments Suggested State Legislation.6 Others

are modeled on Title IX of the federal Organized Crime Control Act of 1970,

wnich concerns Racketeer Influenced and Corrupt Organizations.
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The State of ?lorida brought twenty-two actions under Florida's Corporate
Charter Act before it was ruled unconstitutional. The Attorney General's of-

fice conducted all the investigations and developed all the background materials

on which the cases were based. No litigation has yet been initiated under the
Connecticut, Hawaii, Pennsylvania or Rhode Island statutes.? The Attorney Gen-
eral of Hawaii reported, however, that the Organized Crime Unit of his office
is presently investigating several potential cases which may result in prosecu-
tion under the statute.10

As of December 31, 1974, twenty indictments have been brought under the
federal law, involving one-hundred and fourteen defendants. Fifteen of these
defendants were convicted in four cases. A separate strike force in the U. S.
Department of Justice, Strike Force 18, is devoting full-time to the statute.
This strike force presently handles the larger and more difficult infiltration
cases. It also devotes time to educating other personnel on the applicaton of
the statute. The Chief of Strike Force 18 believes that the statute will be
used more frequently as prosecutors become more aware of it and recognize its
utility.ll

Four states (Iowa, Massachusetts, North Carolina and Wyoming) report-
ed to C.0.A.G. that legislation concerning infiltration of legitimate busi-
ness was defeated in recent legislative sessions. Several other Attorneys
ngerals' offices have indicated that they plan to introduce such legisla-
tion next session. N

Other states reported that they have laws relating indirectly to this
problem. California, for example, reported that the Attorney General has
statutory authority to prosecute violations of certain crimes involving‘
b931ness. Minnesota citéd an antitrust law, which can be used against cri-
minally-operated businesses. Presumably, all Attorneys General have some
statutory powers concerning business which could be used against criminally-
operéted enterprises. For example, a Kansas law, discussed subsequently
prohibits business racketeering. ’

The Attorney General of Ohio has statutory authority to investigate
and prosecute any organized criminal activity, when directed by the Gover-
nor or the General Assembly. Such activity includes concealing or dispos-
ing of the proceeds of the wviolation of certair criminal lawsii This law
Ptobably would permit investigation of businesses owned by organized crime
figures. Ohio also has a law permitting dissolution of corporations which

are organized for criminal purposes.

Definition of Organized Crire

organiiegaSi? matter of p?licy in.statutes c9ntrolling the infiltration of
i crime eiements.into legltlmate business is the definition of what
s itttes organized crime. This may be phrased in terms of individual

aﬁthltles, types of activities, or wviolation of certain statutes. It
zuzﬁlgsbe ?;;éd that other tyges of l?gislation considered in this report,
orgénizegam .1ngvand.electronic survglllatc?, may include definitions of
the g crime. While n?ne.of these definitions have been reviewed by

1€ Supreme Court, they might be helpful in drafting the kind of laws con-
sidered here.
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INFILTRATION OF LEGITIMATE BUSINESS.

Tt is difficult to formulate a sufficiently precise definition for
these purposes. Florida's statute was declared unconstitutional for this
reason. It authorized action, under certain circumstances, against cor-
porations whose officers or employees:

pﬁ}posely engaged in a persistent course of violent
revolutionary or unlawful activity aimed at the over-
throw of the government of the state or any of its

. political subdivisions, institutions or agencies,
homosexuality, crimes against nature, intimidation
and coercion, bribery, prostitution, gambling, ex-
tortion, embezzlement, unlawful sale of narcotics
or other such illegal conduct...with the intent
to compel or induce other persons, fimms oX corpora-

tions to engage in any such illega:l conduct...
Florida's Supieme Court held the statute unconstitutional because:

The infirmity in the statutes is that they are too
vague, indefinite and uncertain to constitute notice
of the acts which may result in the forfeiture of a
charter of a corporation or the enjoining of the
operation of a business. The statutes contain no
standard by which the proscribed acts may be deter-
mined... ‘

The effort to correct a purported evil as recommend-

ed by a crime commission is commendable, but when the
means employed clash with our Constitution, this court
is compelled “o follow organic law. The protective wall
safeguarding tne constitutional rights of all our citi-
zens should not be pierced, or even cracked by public
opinion.

The Florida law-also listed activities which were not hecessarily cri- ;
minal. A person could, for example, "purposely engage in a persistent course"} !
of gambling if he worked for a state lottery, although such employment was o

legal.

Wwhile the Council of State Government's Model Law was based on the
Florida statute, the definition is significantly different and would not
necessarily fail the court's tests of constitutionality. Oxganized crime
is defined as:

_any combination or conspiracy to engage in criminal ac-
tivity as a significant source of income or livelihood,
or to violate, aid or abet the violation of .criminal
laws relating to prostitution, gambling, loansharkiug,
drug abuse, illegal drug distribution, counterfeiting,
extortion, corruption of law enfcrcement officers or
other public officers or employers. [Pornography and
crimes against nature.]”
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The bracke?ed words are optional. The rest of this definition is
téken.from an Ohio statute7 which give~ the Attorney General broad inves-
tigative powers. The Hawaii law also uses this definition

The Rhodé Island and Connectic

ut laws are even more specifi

. c. The
authorize the Attorgey Qeneral to take action against a corporation wheny
any person controlling its operation, under certain circumstances is:

engage@ in organized gambling, organized traffic in
narco?lcs, organized extortion, organized bribery,
Sigaglzed embezzlement or organized prostitution, or
v :lls.connected directly or indirectly with organi-
zations, syndicates or criminal ieti i i
socleties engagin
such. sRgmne Am

Action against the corporation is also authorized if any of its officers
employegs or stockholders have, under certain circumstances, engaged in ’
?a persistent course" of the above~listed activities, with the intent to
induce other persons or firms to deal with the corporation or engage in
such ?onduct. Thus, definitions of proscribed activity for persons con-
trolling a corporation are different from persons who are merely officers
employges, or stockholders. It is sufficient for the former to have en- ’
géged in specified organized criminal activity without following "a pex-
sistent course."”

. The federal law concerning racketeer influenced organizations de-
fines racketeering activity by listing the following offenses: any act
or threat involving murder, kidnapping, gambling, arson, robbery, bri-
?ery, gxtortion, or dealing in narcotics or other dangerous drugé which
is pun}shable by imprisonment for more than a year under state la&- an
a?t which is indictable under specified provisions of the U.S. Codé reia-
ting to bribery, sports bribery, counterfeiting, felonious theft from in-
terstate shipment, embezzlement from pension or welfare funds, extortion-
aEe credit transactions, transmission of gambling information' mail fraud
wire fraud, obstruction of justice or of criminal investigato;s or of ,
state 9r local law enforcement, interference with commerce, robbery or
extortion, racketeering, interstate transportation of gambling equipment,
:Ziiwfgl welfare fund paymegts, illegal gambling, interstate transporta-
tionsoorstolen property, white slave traffic, or dealing with restric-
i payments to or gmbezzlement from union funds; any offense invol-
ving bankruptcy or security fraud, or the, felonious manufacture, sale or

.receiving narcotics or dangerous drugs.l9

K} s '
‘e Th}s corresponds closely to the list of offenses for which electron-
.survel}lance may be authorized under Title III of the Safe Streets Act.

fors The law d?es not apply to persons who have committed a single of-
. le, but requires a "pattern of racketeering activity." This requires
east two such acts, one of which occurred after the effective date

“63=

%g{

Sray

e

Eneriarbigutln

gy

-
]
7
4
4
!
3
;
i




INFILTRATION OF LEGITIMATE BUSINESS

of the law and the last of which occurred within ten years (excluding
any period of imprisonment) after commission of a prior act. The ten-
year limit between crimes was included on recommendation of the Council
of the A.B.A. Section of Criminal Law, which pointed out that otherwise
the acts could have been separated by any number of years.20

This definition has been criticized as including offenses which are
often committed by persons not involved in organized crime, and as apply-
ing to a person who might commit two widely separated criminal offenses.21
Senator McClellan arques, however, that "it is impossible to draw an ef-
fective sthtute which reaches most of the commercial activities of orga-
nized crime, yet does not include offenses commonly committed by persons
outside organized crime as well."22 He notes further that an individual
does not come under this definition unless he "not only commits such a
crime but engages in a pattern of such violations, and uses that pattern
to obtain or operate an interest in an interstate activity."23 1The U. S.
Department of Justice has pointed out that "[ilt should be carefully noted
that there must be affirmative proof of a nexus or relationship between the
acts of racketeering charged in order to establish a pattern as required in
each section of the statute." Furthermore, the definition of pattern says
that it "requires" at least two acts; this implies that two acts do not ne-
cessarily constitute a pattern.

Proscribed Activities

These laws take different approaches. They may make it illegal for a
racketeer to invest in an enterprise or for anyone. to conductlthe affairs of
the enterprise through racketeering activity. .

The federal law in title 18, éection 1962, creates four new crimes. It
is unlawful:

(a) for "any person who has received any income derived, directly or
indirectly, from a pattern of racketeering activity or through the collection
of an unlawful debt...to use or invest any part of such income...in the
acquisition of any enterprise which is engaged in, or the activities of which

affect, interstate or foreign commerce." (The purchase of securities for pur- |.

* poses of investment are excluded under stated circumstances.);

(b) for any such person through a pattern of racketeering activity or
through collection of an unlawful debt "to acquire -or maintain, directly or
indirectly, any interest in or controcl of" any enterprise in interstate com-

merce;

(¢} for any person "employed by or associated with any enterprise" to
conduct or participate in the conduct of its affairs "through a pattern of
racketeering activity or collection of unlawful debt";

(d) for any person to conspire to violate any of these provisions.

The Pennsylvania statute is similar to this, and Hawaii's law includes
N} » A
these provisions.
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The term "enterprise" as used in the federal statute is defined, in part,

as meaning "a group of individuals associa i n25 i

this definition, the U. S. Department of JE:iizz ;::téaid: T commenting upon
Tbe term...is a new concept designed to reach illegi-
tlmat§ enterprises engaged in illegal activities. Our
experience has been that this concept can be put to
excellent use in the enforcement of Section 1962 (c).
Céses have arisen where organized criminals have banded
toggt?er to commit illegal acts which affect economic
activity. The group is only associated in fact and
does not have any commonly known legal aEEéarance.26

such a criminal group can be Prosecuted under the statute and thereby become
subject to the tough criminal penalties and civil remedies of the Act.

This statute provides a new method of attacking illegal gambling busi-
nésses where a debt was incurred and collected and also loansharking activi-
ties where there is an abserice of proof of violence in the collection of the
debt. Tbese Prosecutions are possible because the statute applies to people
who thaln funds, obtain control, or conduct an enterprise through the "col-
%ectlgn of an unlawful debt." When this aspect of the statute is used in con-
Junction with the new criminal remedies of the Act, the legitimate front of a
gambling busir ess becomes subject to forfeiture.27

One of the indictments brought to date under the federal law charged
that the defendants conspired to conduct and participate in the conduct of
a meat loading company through a pattern of racketeering activity: "it was
part of the said couspiracy that the defendants would,. through harassments
and threats of eccnomic loss, intimidate various meat backers" for purposes
of extorting money. All of the defendants in the case were convicted.28 1In
agother,.the-seven defendants were associated with a labor union the-Fur-
tlers Joint Council. They were charged with compelling named inéividuals:

to abstain from engaging in conduct in which they had
a lggal right to engage, that is, the right to solicit
business and operate, and conduct their non-union fur
manufacturing shops, by instilling in them a fear that
the defendants or others would cause Physical injury to
Some persons in the future and cause damage to their .
.property.29

. - efendants i i

fic of e : : ' .x—count indictment charged numerous speci-
nessas tosizétggizhtglmed'at inducing pers?nnel of other vending machinepbu;i-
"by the wrongful e coriduct of such businesses. Such consent was induced
acts of vl use of force, violence, and fear," including threats and
olence. These defendants were all acquitted, however.’0
Th . y P ': ]
approach? ;gz;;;}téf State Governments Model Law takes a somewhat different
crganisay crimé i 129 conFr?l'of an enterprise by,persons connected with
ing~formthe ; an _prohlblt}ng organized crime activities by anyone act-
¢orporation. Action may be brought against a corporation when:
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(a) any officers or persons controlling the management or operation

of the corporation, with the knowledge of the president and a majority of

the board of directors or under ciXcumstances wherein they should know, are
engaged in organized crime or "connected directly or indirectly with orga-

nizations or criminal societies engaging in organized crime"; or

(b) a director, officer, employee, agent or stockholder "acting for,
through or on behalf of a corporation in conducting the corporation's af-
fairs, purposely engages in a persistent course of organized crime", with
the knowledge of the board or under circumstances wherein they should know,
"with the intent to compel or induce" other persons or firms to deal with
the corporation or to engage in organized crime.

(c) In addition, the public interest must require action against the
corporation "for the prevention of future illegal conduct of the same char-
acterl” ,

Rhode Island's, Connecticut's and Hawail's laws incorporate these pro-
visions; Hawaii's also includes activities proscribed by the federal law.
Florida's law was similar although, as noted previously, the definition of
illegal conduct was much broader.

Ohio law. specifies the conditions under which "a corxporation may be
dissolved judicially and its affairs wound up." One is by a court order in
the county in which a corporation, whether non-profit or otherwise, has its
office,

...when it is found that the corporation was organized
or systematically used to further criminal purposes,

or as a subterfuge to engage in prostitution, gambling,
loansharking, drug abuse, illegal drug distribution,
counterfeiting, obscenity, extortion, corruption of
law enforcement officers or other public officers,
officials, or employees, or othexr criminal activity.3l

Actions are brought by the county prosecutor, rather than the Attorney

General. This section of the statute was added in 1971.
A Kansas statute makes “racketeefing" a felony and defines it as:

demanding, soliciting, or receiving anything of value
from the owner, proprietor, or other person having a
financial interest in a business, by means of either
a threat, express or implied, or a promise...that the
person...will: _ 8t

(a) Cause the competition of the person from whom
the payment is demanded, solicited or received to be
diminished or eliminated; or ;

(b) cause the price of goods or services purchased
or sbld in the business to be increased, decreased ox
maintained at a stated level; or

(¢} Protect the property used in, the business or
the person or family of the owner, proprietor or
~other interested person from injury by violence or:
other unlawful means.32
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This is not limited to businesses controlled by organized crime per-
sonnel. An annotation to this statute points out that racketeering is not
a parallel offense to extortion, because it includes only the obtaining of
business tribute, and extends to cases where special benefits are obtained,

as well as to cases involving threats. This law apparently has not Been
used. :

These statutes rest on the state’s power to charter corporations
which assumes that such a charter is a privilege and not a right and o; the
sta?e's consequent power to requlate corporate activity. The proscribed
actions range from using income derived indirectly from a pattern of racke-
teering activity to acquire an interest in a business, tc direct racketeer-

ing actlvity to acquire an interest in a business, to direct racketeering

activity by'a business. With the exception of the previously-cited Florida
case,.n? decision concerning the constitutionality of these laws have been

identified. The courts will probably decide whether some of these laws in-
volve problems of vagueness and proof.

While the Florida law was declared unconstitutional primarily because
of a defective definition, some other questions were raised. The defendants
had.noted that a corgoration which was operating lawfully was subject to
having its charter forfeited for an officer's activities which were not con-

gictid with any corporate business. The Supreme Court cf Florida noted that
its laws

T

---are not aimed at a corporation used as a mere device
to accomplish an ulterior purpose, fraud, ox illegal
act. They are directed towdrd one or more individuals
engaged in or associated with illegal activities who
represent, control or manage a corporation engaged in

a lawful business.33

Senator McClellan believes that:

These equitable devices can prove effective in clean-
igg up organizations corrupted by the forces of orga-
nized crime. The first step in cleaning up an organi-
gation will be to require the mob to divest itself of
its holdings in legitimate gndeavors, where its members

~have abused that right by the condemned practices. In
some cases, the organization will no doubt be so corrupt
that it will have to be dissolved. 34

Ly 4 . o . . ’
This is a new approach to organized crime control. Its success would,

of course, depeud in large part on the quality of the investigative work
that preceded court action.

Disclosure of Ownership

Another approach is to require disclosure of ownership, so that racke-

t. ~ 1]
eers’bannot use a corporation as a respectable front for their operations.
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The Massachusetts Attorney General sponsored, unsuccessfully, a bill in
the 1972 legislature which would have authorized him to request any corpora-~
tion or real estate trust doing business in the Commonwealth to produce "a
certified statement containing the names and addresses of all persons or busi-
ness enterprises having a direct or indirect beneficial interest in the owner-
ship or control of said corporation or trust." The list would have been re-
quired to be produced within three days and to include the names and addresses
of those holding stock certificates in their own names or in a representative
capacity for another. If the corporation or trust did not comply, the Attor-
ney General could have brought court action. The court, after a hearing,
could issue orders including, but not limited to: (1) quashing the redquest;
(2) ordering the officers to divest themselves of any interest; (3) imposing
reasonable restrictions on their future activities or investments; (4) orxder
the corporation dissolved, after making due provision for the rights of inno-
cent parties; and (5) prohibiting the corporation from engaging in similar
activities. The legislature was unwilling to confer such broad investigatory
power.

In 1970, New Hampshire enacted a Land Sales Full Disclosure Act, which
imposed an ownership disclosure requirement upon anyone wishing to sell sub-
divided land within the state.>> A subdivider must file an application for
registration for subdivided lands before offering them for sale. The appli-
cation must contain the name, address, and principal occupation of the sub-
divider. If the subdivider is a corporation, the statute directs which
officers and stockholders must disclose their identity. The agency within
the Attorney General's office responsible for enforcing the Act is autho-~
rized to initiate an examination to determine whether any subdivider, or any
officer, director, or principal thereof, has been convicted "of a crime in-
volving land dispositions or any aspect of the land sales business or any
other felony in this state, the United States, or any other state or foreign
country within the past ten years." BAny violator of the Act or any person
who willfully falsifies an application is guilty of a felony. The Attorney
General has said that, according to the available intelligence, this statute

has kept organized crime out of New Hampshire.36

In interviews with COAG stzff members, organized crime control person-
nel in several states said that legislation was needed to allow the Attorney
General to examine corporate holdings, merger lists and similar documents.
It was noted that a racketeer-controlled enterprise might operate legiti-
mately, so there was no way to bring an action against it, but the state
needed to learn whether it was actually part of organized crime's operations.

Penaltieq

These laws invoke either civil or criminal remedies, or both. Civil
sanctions include revocation of charters or licenses, divestive orders and
injunctive relief. Criminal sanctions include fines, imprisonment and for-

feiture of property.

The federal law provides both civil and criminal remedies. Criminal
penalties inciude a fine of not more than $25,000 or 20 years imprisonment,
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or ?oth. Tpey also include forfeiture of any interest acquired or maintain-
ed in a business contrary to the law. The forfeiture proceeding would be
against a propgrty declared unlawful, as in other federal law. The Depart-
ment ?f Justice noted that this would be the first federal law to provide
iirielture as punishment for violation of a criminal statute, but believed
at:

:..this revival of the concept of forfeiture as a crim-

inal Penalty, limited as it is...to cne's interest in

the enterprise which is the subject of the specific

offense involved here, and not extending to any other

property of the convicted offender, is a matter of

Congressional wisdom rather than of Constitutional

power.37

In relétion to forfeiture, the federal law also provides that the court
ghall havg_";ur%sdiction to enter such restraining orders or prohibitions w
1n‘connecF19n with any property or other interest subject to forfeiture "éé.
Th%s.p?ov1slon has been successfully used in a case concerned with the ;c~
qu1Sltl?n of stock in a corporation which operated a Caribbean resort hotel
and casino, through a pattern of racketeering activity including fraud and
the interstate transportation of stolen money and securities. In that ca
t@e go?ernment obtained a restraining order to prevent the défendant fromse'
dlspo§1ng of any part of his interest in the corporation, pending final dis~
pos1t}on of the criminal charges against him. The governmentfs plans for
forfeiture were frustrated, however, since the creditor banks foreclosed on
the gefendant‘s interests. fhis case is presently‘pending on petition for
certiorari to the United Statss Supreme Court.39

§everal state laws include criminal sanctions. Pennsylvania's law sets
szgilzizzmqfdup'éo $10,000 and/or 20 years imprisonment for persons who in-~
i SEte erlvgd from a pattern of racketeering activity in an enterprise.
e 8 a maximum penalty of‘$10,000 and 10 years imprisonment, plus for-
ure 9f property, for ownership or operation of business by persons who
Teceive income from racketeering activity.

clude‘A%l'Of the gtatutes prohibiting criminal infiltration of business in=~
inst_tClV1l.s§nctlons. The Model Act authorizes the Attorney General to
jcinltﬁte civil proceedings to forfeit the charter of a corporation, or en-
€ operations of another business. Rhode Isla id i
a : . nd, Hawaii
and Florida have similar provisions. ’ + Connecticut,

Civil Remedies

The federal i i i . ; :
inCluding: v law authorizes district courts to issue appropriate orders,

.:.ordering any Larson to divest himself of any interest,
q;rect or indirect, in any enterprise, imposing reason-
able restrictions on the future activities or investments
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of any person, includihg, but not limited to, prohibit- .

ing any person- from engaging in the same type of endea-

vor as the enterprise engaged in...; or ordering disso-—

lution or reorganization of any enterprise, making due

provision for the rights of innocent persons.
An action brought against some persons associated with the Furriers Joint
Council in New York sought to: (1) enjoin defendants from engaging in labor
union activities; (2) divest them from any interests in the Council; (3) di-
vest them from "all interests of any kind" in any union; and (4) direct
each defendant to file a written quarterly report with the U. .S. Attorney,
describing their sources and amounts of income.41l

In U.S. V. Cappetto42 the federal government successfully invoked for
the first time the civil injunction proceedings cited above when it obtained
a temporary restraining order against various defendants involved in a wager-
ing operation, which was found to be a violation of section 1962. The
Department of Justice sought divestiture and reporting in addition to the
réstraining order but the court found consideration of those remedies to bhe
premature at that particular stage of the case. A complaint was filed, how-
ever, which sought to permanently enjoin the defendants from engaging fur-

ther in the gambling business.

The federal law provides that actions shall be expedited upon request
of the Attorney General. Proceedings under the law may be open or closed
to the public at the court's discretion "after consideration of the rights

of affected persons."

Those persons injured in their business or property by reason of a
violation of section 1962 are provided a cause of action. for treble dam-
ages and the cost of suit by the federal statute¢43 This section is pre-
sently being used by a plaintiff in a thirteen and one~half million dollar

suit involving the Caribbean casino case.

The federal law and the Hawaii and Pennsylvania laws provide for civil
investigative demands. These are similar to those used in antitrust sta-
tutes and allow the Attorney General to require that relevant decuments be
produced for investigation. When the Attorney General has reason to believe
that a person or enterprise under investigation has relevant documentary
material he may, prior to the institution of a criminal or civil proceeding,
issue a civil investigative demand to produce the material for examination.
The statutes also provide for custody and return of the material, and for
court action to enforce the demand.

The Department of Justice, in a statement submitted by Richard G.
Kleindienst, who was then Deputy Attorney General, said that:

These time tested remedies, particularly when used in

conjunction with the civil investigative demands...should
enable the Government to intervene in many situations:
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wbich are not susceptible to proof of a criminal viola-
t%o§, Thus, in contrast to a criminal broceeding, the
civil procedurq under which Section 1964 actions ére
goyerged,.with its lesser standard of proof, non-jury
adjuqlcatlon Process, amendment of Pleadings, etc., will
prov1d§ a valuable new method of attacking the evii aim-
ed at in this bill. The relief offered by these equi-
téble remedies would also seem to have a greater poten;
Flal than Fhat of the penal sanctions for actually remov-
ing th§ ?rlminal figure from a particular organization
and enjoining him from engaging in similar activity.44

The civil investiqativg demand provision of the federal infiltration statute
has‘not been used by the U.S. Department of Justice. Problems may arise in
ob?aining documents, because the type of persons involved may not be record-
oriented, or may lose the documents. Furthermore, a grand jury investigation

will usually uncover all those things available through the investigative demand.45

o T?e'defendants in the ?lorida case argued that the statute was in fact
crimlna in nature, beciuse it was placed in the statutes dealing with crimi-
Zztiszzzzduredand were complete4gith references to suppressing of criminal

S and organized crime." They argued that th
_ ‘ : 4 hould have the
constitutional rights offered defendants i imi case
. ‘ § in a criminal case. The Florida
ﬁﬁ::rney general's brief had argued that the United States Supreme Court
o acﬁzg:;szentiy.refugedlto apply the high standard used in criminal cases
nvolving civil sanctions," so the "void for v " do i
: ‘ . S agueness”" doctrine
i;:ant apply.‘ The Flor%da court did not directly rule on the civil or crim-
c1 ?atgre of the san?tlons, but commented that "the statutes involved
early impose a forfeiture or penalty" and quoted a Florida case holding

that statutes authorizin £ i i i
— | g forfeitures will not be enforced if they are ambig~

rectlyTts Zg:tid States CourF 9f Appea}s for the Seventh Circuit spoke di-
Tight on trn ssue of th civil remedies section of the federal statute in
Gate argued gsneral cr}m%nal natgre of the statutory scheme. The defen-
oo . that the c%v1l remgd%es of section 1964 were being used in an
ich was essentially criminal and that, therefore, they were entitled

to the traditional righ imi
1 : glits of a criminal defe i
government the s vl e ndant, In holding for the

Defendgnts unsuccessfully attempt to distinguish what they
refer to as "the federal antitrust, pure food, and similar
statgtes." They argue that the civil proceedings provided
for in Fhose statutes, unlike those under Sedtion 1964, are
not designed as alternatives to criminal prosecution té

serYe when the requisite proofs are lacking. Neither, neces-
sarily, is a proceeding under Section 1964, but the standard
of proof is lower in a civil proceeding than it is in a crimi-
nal proceeding under any of the statutes we are consideriné.
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Defendants argue that the other statutes were designed to
serve values “totally different from the purely criminal
thrust of the Organized Crime Control Act:" We see no

basis in this distinction, if it is omne, for circumscribing
Congress' power to regulate activities affecting interstate
commerce which is of a kind that is traditionally proscribed
under criminal statutes, state or federal, does not enjoy

a special immunity from regulation through civil proceedings,
as the Supreme Court pointed out in the Debs case.

The few existing laws that have been enacted to counteract the infil-
tration of business by organized crime have not been subject to either ade-
guate tests of constitutionality in the courts or effectiveness in practical
application to evaluate their merit. Further experience with these laws is
necessary to judge their utility and their validity.

Action against businesses infiltrated by organized criminal elements
is often possible without special legislation. The Oregon Attorney Gen-
eral's office has had particular success in attacking infiltrated businesses
by using the powers existing under the state's regulatoxry laws. In one case,
the Criminal Justice and Special Investigation Division of the Attorney Gen-
eral's office obtained the revocation of nine liquor licenses held by Sport-
service Corporation at a Portland race track. Sportservice Corporation is
a subsidiary of Emprise Corporation. Emprise controls at least 162 other
corporate enterprises.48 The Chjief of the Division has said that:

The use of regulatory agencies in the fight against organized
crime provides an important tool not available through the
traditional criminal justice system. While in most cases cri-

minal statutes are adequate, there are various problems in e

getting judges to apply them to their full effectiveness.
They are not adequate deterrents as used. Administrative rul-
ings have the benefit of putting an orgainzed crime figure

entirely out of business.49

Except for the Florida statute, which was declared unconstitutional,
existing state laws concerning the infiltration of legitimate business by
organized crime have not been tested either by the courts or by experience.
This makes an evaluation of their constitutionality and practicality dif-
‘ficult. These laws do, however, embody a growing awareness of the impor-
tance of civil remedies in organized crime control.
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5. LOANSHARKING

The President's Commission on Law Enforcement and Administration of
Justice in its 1967 report estimated that loansharking was organized crime's
second largest source of revenue.l: This chapter will consider the nature
of the loansharking industry and the legislative response to its existence.

Nature of the Problem

The following definition of criminal loansharking was given in a
thorough 1969 economic analysis of that activity:

Criminal loan-sharking comprises three majoxr S
elements. The first is the lending of cash at very
high interest rates by individuals reported to be
connected with underworld operations. With few ex-
ceptions, interest rates are much higher than those
available at legitimate lending institutions. The

/ second element is a borrower-lender agreement which
‘rests on the borrower's willingness to pledge his
family's physical well-being as collateral against
a loan. The corollary of the borrowers' willingness
is the lender's wiilingness to accept such colla-
teral with its obvious collection implications. The
third element is a belief by the borrower that the
lender has connections with ruthless criminal or-
ganizations. The borrower is induced to repay his
loans based on this reputation and his expected
needs for future loans., If Iban¥shark reputations
and future loans are inadequate repayment incentives,
however, the lender is willing to resort to criminal
means to secure repayment.?2 ‘ oo

The impact of loansharking is felt both by the individual victim
and by society in general. The victim faces the prospect of financial
ruin, emétional strain, and physical danger. He may be called upon to
Surrender the collateral on the loan - his life. Society feels the ef-
fects of criminal loansharking because it encourages further criminal ac-
tivity. Revenue from loansharking provides organized crime with resour-
ces for corruption of officials and other criminal activities. The de-
mands of payment have forced otherwise innocent victims to commit crimes
such as robbery, embezzlement, and prostitution.3 The greatest impact of
loansharking was held by the Knapp Commission to be in urban ghettos,
where it milks the poor, encourages criminal activities to raise money
for repayment, and gains respect of young people, because it sucessfully
flouts authority.4

Loansharking is attractive to organized crime because of the low
risks involved and the enormous profits possible. The profits are attri-
butable-to exorbitant rates of interest. The low risks ave attributable
"to the effectiveness of collection practices and the ineffectiveness of
traditional statutory controls and law enforcement practices. Tt is a
market that can be easily monopolized and it is less risky than other
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" foms of reinvestment, such as narcotics: "...like gambling, it sustains
little risk vis-a-vis the police and courts, and is viewed with tolerarce
by society."® Since neither loansharks nor their victims pursue their
claims or complaints in court, usury laws have little effect.6 :

The existence of a growing market for criminal loansharking may be
explained in large part by the unavailability of high~risk credit through
legitimate means. Usury laws and traditional lending practices limit the
risk-taking ability of legitimate lending institutions. Persons who need
high-risk credit amd are willing to pay the price must turn to the loan-
shark. Legitimate credit institutions cannot compete with the loanshark's
quick informal, convenient, and secretive extensions of credit. By re-
lying on force and violence in the c¢ollection process the criminal lender
is able to accept risks not feasible for legitimate agents.’ Because
written records are often not kept and nothing is illegally possessed,
police enforcement is very difficult.. The insulated organized crime pyra-
mid is more difficult to expose than in other cases, since the victims
are already in fear of physical harm. The silencing effect of fear is demon-
strated by a 1971 survey conducted by the Michigan Attorney General's office.
This survey established that, as of 1971, the Michigan criminal usury statute
had not been used because, for the most part, there was a complete lack of
complaints and/or complainants. Rather than assume that there was no loan-
sharking going on in their state the Attorney General's office stated that:

We are very much aware that it is the fear of physical
retaliation, sometimes resulting in death, from loan-
sharks that is the one prime reason for the lack of
complaints and/or complainants in criminal usury cases.

The preceding discussion seems to suggest a two-fold legislative
approach to loansharking: first, to reduce the attractiveness of this en-
terprise to organized crime by severe criminal sanctions; second, to in-
crease the availability of legitimate high-risk credit. Either approach
should take into account the total scope of the problem.

Recent statutory efforts to curtail loansharking generally take the
first form and extend the criminal sanction to two aspects of loanshark-
ing. (1) usurious rates of interest; and (2) extortionate collection prac-
tices. State criminal usury laws enacted in the middle 1960's concentrate
on the first aspect, a 1968 federal statute on the latter, and several recent
state enactments'incorporate both approaches. '

Federal Legiélation

Congress enacted a modern loansharking statute in Title II of the
Consumer Credit Protection Act of 1968.2 The statute is not a federal
usury law and "...does not preempt any field of law with respect to what
state legislation would be permissible in the absence of this chapter."l0
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---any extension of credit with respect to which
it is the understanding of the creditor and the -
@ebtor at the time it is made that delay in mak~
ing repayment or failure to make repayment could

Penalties for making such an ext i
ension i t
and 20 yours imeioomaoh &3 of credit are set at up to $10,000
cour ?eczgnlzing possible difficulties of prooci,; the act prdvides that if
fo Creggto;:saZ:tpr:§enttthere is prima facie ewidence that the extensi;n
ortionate. These are: (1) the i

of : _ -ortionate : unenforceabili -
é:g:tio? in the jurisdiction of the debtor's residence; (2) a rztz Z§ Ehe °
ofrtie éZbigiesi Ei 4S'percent a year; (3) a reasonable belief on the pzrt
e bt at ’e tlme'of the transaction that either the creditor had

onate collection means in the past or that he had a reputation

for the use of such means; and (4
cr?ditor rcondine $1oo_lé (4) a total debt between the debtor and the

o cr:gitﬁzt aéso prohibits the "financing" of extortionate extensions
o oxed m. an"lghe actual collection'of extensions of credit by "extor-
eans, " The same penalties are provided for these offenses

loansgzzgiis? a?;Tnced two_consti?utional~bases for the reguiation of
o onarki g;ws regulat}on of interstate commerce ang (2) establjshment
o unifor on the.sub?ect of bankruptcy.l® 1n payez v, U.S 17 th

: upheld the constitutionality of the statute. It held that‘éongre:

A recent Tenth Circuit
Prosecutions under Title II.
the statute as prohibiting the
of a gambling debt."

opinion may have»expanded the scope of future
In U's% v. Briola,l® the gourt interpreted

‘ use of extortionate means in the collecti

> _ ction
While noting that the Act is aimed primarily at tradi-

ﬁlopal loan transactions the court found that:

-..the real thrust of the legislation is directed
to the use of extortionate means in order to col-
. lect monleslwhich creditors maintain are~owing‘
them{rfegardless of whether the loan arose from a
tradl?lonal'type of loan or'resulted from the ag-
2§mi;;:2t:fzgesponslbllity as a result of force

;ﬁ

This decisi : ' '

Sure b:cizzgn“szigs to fOllgwkthe express desire of Congress that the mea-
: ST ' Vigor and imagination against eve ivi :

nlzed Crime that falls within its terms.nzf oY aCtlYlty of orga-

Entitled "Extortionate Extensions of Credit," Title II concentrates on
the use of force or violence in the extension of credit.

1) ; The Act defines an "extortionate extension of credit“’as: ™ S ’

In ﬁhatecgélgiﬁ’deClSio? was_ci?ed on a similar issue in U.S. V. Annerino.22
throughhthee e ext?rtlon victim became indebted to his business partner
Priatioﬁ“éf unauthorlged use of his partner's credit cards and ﬁhe misappro-

partnership funds. When he left the partnership he owed hisg partner
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$3,500. Various threats and other extortionate means were used in at-
tempting to collect the debt. The Court guoted Briola and held that the na-
_ture of the debt was not important to-the case; what matters is the extor-
tionate means used to collect the debt. The debt owed by the victim was found
to be an extension of credit to him within the meaning of the statute because

there was no doubt that a debt was owed, and there did exist an agreement
whereby payment would be deferred. An extension:of credit is defined, in
part, as entering "into any agreement...whereby the repayment or satisfaction
of any debt or claim, whether acknowledged or d}fputed, valid or invalid ,
and however arising, may or will be deferred."

Other decisions have upheld the law. In U.S. v. Webb24 the Fifth
Circuit Court of Appeals held that the power of Congress to legislate by
means of the Commerce Clause extends to intrastate activities which affect
interstate commerce. -The court quoted from a 1942 case, Wickard v. Fil-

burn: °

...even if appellee's activity be local and though
it may not be regarded as commerce, it may still,
whatever its nature, be reached by Congress if it
exerts a substantive economic effect on interstate
commerce and this irrespective of whether such ef-
fect is what might at some earlier time have been
defined as direct or indirect...In legislating for

a legitimate end under the Commerce Clause, Congress
is not restricted to merely an economic definition
of commerce but it may also legislaté against mat-~
ters consgidered to be deemed a moral and social wrong.

State Legislation

The lack of effective state statutory prohibitions is generally cited
as a major incentive for organized crime's move into loansharking. In most
states, loansharking operaticns violate two statutory provisions: small
loans laws and usury laws. Neither of these laws effectively control loan-
sharking. Alternate means of prosecution such as extortion and conspiracy
also have limited application. In the late 1960's, state legislatures be~
gan to. respond to the obvious lack of statutory proscriptions against loan-
sharking. Six states enacted criminal usury statutes which made it a fe-
lony to knowingly charge above the legal 'interest rate. Five states follow-
ed the language of 1968 Federal Consumer Credit Act and prohibited "extor-
tionate extension of credit". ‘ :

A 1969 study in the Columbia Journal of Law and Social Problems2® ex-
amined statutes applicable to loansharking operations in the seventeen
states which were identified by the President's Commission as having the
most severe organized crime éroblem. The authors found that all seventeen
states had small loan laws prescribing penalties for operation of a small
loan business. These laws were found to be an ineffective means of con-
trolling loansharking for two reasons. The maximum transactions covered »
ranged only from $300 to $3,000 and many loeanshdrk transactions exceed these
limits. The penalties provided were too light to be effective deterrents,
with fines commonly ranging from $25 to $1,000 and prison sentences from
none to one year. ‘
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The article also found usury laws t
- laws are not effective against organi

' in excess of the legal maxi
Some states provide solely for civil actions. The article ginds ti?:m

. . . g
these laws are primarily designed to provide a defense in a suit by a cre-~

ditor to enforce a debt obligation, an unlikely course of action for a loan-

shark.27

In addition to these statutory controls,
able means of brosecuting loansharks.
crime flgures for conspiracy to violate
::geynazgroach is ?o bring charges for extortion or other crimes commit-
conv;ct elcollectlon Process.  For example, it is sometimes possible to
o tze gizzgzrt Ezdii telephonic threat laws. The proceduré involves

e e loanshark over the teleph i i :
sible, that he will not pa on thorent.  we oLy Fos
i y the debt or a portion thereof i
conversation will usually involve a seri v ‘the b aad
: : ] : eries of threats over the tele

:2i§2 provide direct evidence of a violation of the statute A éongzzzsal
i aig can be zsid to preserve the evidence.?2 Proof of these orimes is

ays possible in a loansharking o i ]

i . peration and even if a case can b
made, it will normally only reach lower members of the syidicated operation

most states have other avail-
One approach is to indict organized
the small loan and usury laws. An-

have zzzczzgkérﬁighigan,'Illinbis, Massachusetts, Kentucky, and California
nal usury statutes which aim at i
f ced. ; : at one illegal aspect of
ig::ﬁﬁaﬁkéggvoy making it a felony knowingly to charge excéssiveprates of
st. The New York and'Michigan statutes are identical:

o A person is guilty of criminal usury when, not
‘belng authorized or permitted by law to do so, he

know;ngly charges, takes, or receives any monéy or

other broperty as interest on the loan or forbear-
ance’of'any money or other property, at a rate ex-

ceedlng twenty-~five pPercentum per annum the eduiva—
‘lent‘rqte for a longer or shorter period,

lii:o?3§sachusgtts and' Illinois laws apply to one engaged in transactions
Mg an interest rate greater than 20 bercent per year while the Ken~

tuCky alld Californ. pp Y Q Y (o) A4 vV g
ila laWS a l i i i \
’ - t an l an in Ol in an lnterest rate in

VestigZiiﬁifhlgan Attorney General's office has successfully conducted two in-
tencing of thndef the statute. One case resulted in the conviction and sen-
8 ree well—knownfand documented” organized crime figures. The

[

]Oanssziiinztizgzzi are qlearly'm9re effective controls of the criminal
4%e no Limt tarre ry than traditional small loan and usury laws. There
tions fron Prosepst9n the amopnt_of the loan covered or no corporate exemp~
strint eno, toc; ion. The maximum penalties provided, if applied, are

' to have a deterrent effect.. B

However, the authors of th i .
L RV the Columbia Journal articl he
Statutes alec present wrobleie, v : 1cle note that these
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. Ignorance and fear seem to discourage victims
from coming  forward as much under the new law as
under the old statutes. In addition, in theory
the testimony of .the victim alone should be suf-
ficient for a suCccessful prosecution. But as a
practical matter, coxrcbarative evidence (such as
rec¢ords, checks, tape recordings, and other wit-
nesses) will prcbably be required, and this may
be difficult to acguire.

Perhaps the main shortcoming of these laws is that they extend. to
only one illegal aspect of loansharking, charging an excessive rate of
interest. The other, the use of force or violence in the lending process,
is not touched upon. Massachusetts attempts to remedy this by providing
‘cevere penalties for an assault and battery in the collection of a loan. 33
Another approach is to enact a single statutory framework applicable to
both aspects of loansharking. -

The Columbia Journal article sets forth a model act which attempts
to incorporate the best features of both the 1968 federal consumer credit
act and the New York criminal usury statute. The definition of "extor-
tionate means "is like that in the federal law,"and "criminal usury” is
defined as interest exceeding 25 percent, per annum.

Where direct evidence of the understanding is available, the offense
of extortionate extensions of credit may be proved without regard to the
sums involved, Where it is not, or where.the debtor does not {estify, the
existence of three factors creates a rebuttable presumption of yuilt. These
factors are: (7) a rate in excess of that established for criminal usury;
(2) the debtor's reasonable belief that extortionate means would be used,
‘or the creditor's reputation for using such means; and (3) the total credit
outstanding, including interest, exceeded $100.. A Gonspiracy provision
is included and penalties are set for financing either criminal usury or
extortionate credit, and for possessing relevant records. Other provisions
of the model contain witness immunity and protection of witnesses.

Five states have followed the federal statute and the Model Act by
penalizing extortionate extensions of credit. Theze states are Colorado,
Florida, New Jersey, Pennsylvania, and Wisconsin.3

The 1969 Wisconsin law, using language similar to the federal Act,
peohibits lending or giving money "for the purpose of meking extortionate
extensions of credit." The prohibited credit is that "with respect to
which it is the understanding of the creditor and the debtor at the time
it is made that delay in making repayment...could result in the use of vio-
lence or other criminal means to cause harm to the person, reputation, or
property of any person."3

The 1968 New Jersey statute comes conceptually closer to the Model
Act by prohibiting both excessive rates of interest and the use of force
and fear in connection with the loan. The Act prohibits charging or re-
ceiving interest on a loan in excess of 50 percent per annum, engaging
in the business of making such loans, using fear or force in connection
with a loan with interest in excess of 50 percent, and possession or con-
trol of records of such transactions.36 ‘
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The 1969 Florida statute makes exte

; nsions of credit at

o at a rate of

:ﬁ:ﬁkingpiiszzzcizt les; than 45 percent and possession of records of Tzzi—
ons misdemeancrs. ILoans at a rate greatexr than 45 percent

are exto;tlonate extensions of credit are designated felonies.3

The 1972 Pennsylvania statute
of credit where the rate of interes
not otherwise authorized by law."
those in the federal law to establi
tension of credit was extortionate.

punishes any extortionate extension
t exceeds 36 percent ber annun "when
The statute uses factors ‘similar to

32 prima facie evidence that the ex-

The 1972 Colorado law is the
It utilizes both the Model
that an extension of credit
The Act prohibits extortion
excess of 45 percent),

- ?l?sest in form to the Model Act.
s def%nlt}onal structure and the Presumption
r Satisfying three factors, is extortionate.

ate egtensions of credit, criminal usury (in
and the financing of either activity.39

e ?éleum penaltie§ for Yiolations of criminal usury statutes range
megg o;n:s of $l,OQQ in Illlnois to $15,000 in Colorado and from impgison—
: our years in New York to ten years in Massachusetts. Penalties

credit range from up to $10,000 and ten
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6. PROFESSIONAL GAMBLING

Gambling is generally considered the ‘chief source of income for orga-
nized crime. ' Most states, however, still have gambling laws that were en- ‘
acted in the 19th century, and aim at individuals rather than syndicated . i s

“operations. These laws seldom differentiate between casual and Professional
gambling, and involve only a misdemeanor.

In the last few years, states have begun to revise their gambling laws
to set severe sanctions for professional gambling. The federal government
and twenty states now have such statutes.

At common law, gambling was not a crime. Tt became a crime only
under certain conditions that involved special statutes concerning some
particular game or type of gaming. By the late nineteenth cent ; almost
every type of gambling had become illegal. These laws were primarily a
result of the efforts of religious and reform groups, whose policy toward
gambling was to protect the public as set out in Marvin v. Trout:

S It is well settled that the police power of
the state may be exerted to preserve and pro-
tect the public morals. It may regulate ox
prohibit any practice or business, the ten-
dency of which as shown by experience, is to
weaken or corrupt the habits of those who fol-
low it; or to encourage idleness instead of
habits of industry. whether or not gambling
is demoralizing in its.tendencies is no longer
an open question. Gambling is injurious to the
morals and welfare of the people and it is not
only within the scope of the state's police
power to suppress gambling in all its forms.,
but it is its duty to do so.l

_ Gambling and Organized Crime

: In 1951, the Kefauver Commissicn found that gambling was the prin-
cipal source of income for organized crime.2 In 1967, the President's
Commission on Law Enforcement and Administration of Justice said that “law
‘enforcement officials agree almost unanimously that gambling is the great-
est source of revenue for organized crime," and that "most large-city gam-

bling is established or controlled by organized crime members through elabo-
rate hierarchies£"3  Estimates from responsible sources place the gross an~

- mual revenue from gambling (primarily from races,; athletic contests, and Sia
nunbers games) at from $20 billion to $50 billion, with the net proceeds g
estimated at about one-third of the gross. It is estimated that half of i
all television footballs fans make bets of some kind, and that up to 90 per-
cent of the business of bookmakers comes from team sports. 4

o Of the twenty-six states which felt they had sufficient information
.on the issue, twenty-two reported to COAG that they considered that inter-
o State organized criminal groups were involved in some gambling activities
j Within their borders. Another sign of the connection between oxganized
i Crime and gambling is that state organized crime control units are probably
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courts in 1972, gambling was the major offense in 497.3

Illinois Statute uses this same language.

powerful people at every level in American life."9

prosecution. Organized crime renders these services to him.

Crime found that:

hierarchy are insulated from the street operations

‘Arrests and prosecution invariably are brought
against the local bockie or policy writer but the
key operators of the gambling rackets are seldom,
if ever, discovered. Hence, the operation is- '
never dealt a mortal blow.10

.
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more concerned with gambling than with any other single crime. . One indica-
tion of this is that of 855 electronic surveillance intercepts authorized by

Somg gambling laws recognize this relationship to organized crime, al-
though none restrict their application to organized crime.members. The new
federal ganmbling law was enacted as part of the Organized Crime Control Act
of 1970. The Model Anti-Gambling Act promulgated by the Commissioners on Uni-
form State Laws, in the declaration of policy section, recognized "the close
relationship between professional gambling and other organized crime, "6

Illegal gambling may be relatively inoffensive, but it supplies organized
crime with the economic base to carry out more socially~harmful activities. It
often involves the corruption of public officials, The President's Commission
said that the organization of gambling activities "not only creates greater
efficiency and enlarges markets, it also provides a systemized method of cor-
rupting the law enforcement process by centralizing procedures for the payment
of graft."’ The Knapp Commission Report on Police Corruption stated that
New York City policemen, especially those in plainclothes units, shook down
gambling operations throughout the City on a regular, systematic basis.
money collected by the police from gamblers has been well organized and has
existed for years in spite of scandals, reorganization of departments, and
the closing of some gambling operations.8 oOne authority believes "that crime |
leaders run illegal gambling with the full knowledge and sometimes active par-
ticipation of local authorities, and that they have strong connections among

Gambling takes many forms, including card games; dice and roulette; boo
making and poolselling; coin-operated devices; lotteries; policy; and numbers.§
All of these benefit from affiliation with an organization. A bookie, for
example, needs someone to supply fast race results from out-of-state tracks.
He must be able to "lay~off" some bets with other gamblers. He must be able
to collect illegal gambling debts. He must be able to channel his illegal -
winnings into reportable profits. He must have protection from arrest and

The structure of organized crime insulates its leaders, making it very
difficult to curb their activities. The Missouri Task Force on Organized
In every instancé,’members of organized crime's

"by three of four levels,‘making arrests and prose-
cution of syndicate members virtually impossible...

 The neighbqrhéod qukie or poli¢y writer may be part of a syndidated
operation, but he knows little asbout the structure of the organization. He
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may be arrested, but it is diffi
?rganized crime bosses. This ch
important when considering anti
ized crime control.

*azzgtgristic'of most gambling activities ig
g 11ng’leglslation as ‘a method of organ-

Gambling may be, as one writer says, "

indulged in, which is not generally very insjuri i
fiotoope : = hot : Iy injurious directly +¢ -
s Pgnnsélizgi2§:c2 }mplles no §1rect,threat to the socialyst:uZigi:"wga ng
e gambliné syisgza:omm}551on‘rep?rted, "The end result of the eétrencgw
Gual cringg. o gooyndl es is an intricate web of conspiratorial and”indivi-
ot conpetirion coglus:a ly involves other crimes: extortion, to drive
e and, gq debts; l?ansharking, to provide Players with

; , Y, to immunize from police raids; and tax evasion: It is this

an activity which is‘uniVersally

Federal Law

s

Tltle;VIII of the Organized Crime Control Act
}legal gambling involves widespread use of
cowmerce and the facilities thereof." ’
b%lng activities federal crimes.
Circuit has upheld Congress's powe

of 197013 finds that "i1-
and has an effect upon, interstate
It then makes certain syndicated‘gam—
The U.S. Court of Appeals for the Third

r thus to regqulate gambling:

Congress has chosen to brotect commerce and the ip-
strumgntalities of commerce not from all ille alln
gambllng activities but from those it deems og -
jor Proportions. wWe may not substitute our 'udza-
ment as to where the line might have beendr;an\'e

Nor may we sit in Sudici i '
e Judicial review of o i
legislative findings. 14 ' Prazeestonal

g:: iiy gin;i;:es pers?ns who conduct, finance,
25 5 aambsin buof an 1llggal.gambling business,
e or’superﬁfln?ss whlch:lnyolves five or more
boen or renlp ;;se"sth opeFatlons, which violateg

! ns in Substantially continuous Operati

manage, supervise, direct oxr
Illegal gambling is defined
Persons who conduct, fi-
state or loeal law; has
on" for over thirty days;
The statute exempts bin-
non-profit organizations.
to conspire to obstruct
ledgal gambling, if one
rpose; is. an officer or
and finances or conducts

: has become directly in-
mbling laws, whether those .are federal, state ofylgzal

of this federal law are discussed throughout this chap-

: aws in order to facilj i
Srat ilitate
emp?zizeogftgs peisons: does any act to effect this ;i
; -€ State or local government i
the 1ll§gal gambling. Thus, et
volved in enforcing ga
Particular Provisions
ter.

I ‘ on of ‘gsecti itho i
lelduallcase that the aeeeion lon 1955 without a showing in each in-

In U, s, v, : ‘tsi activities affected inter .
e arrlsrésgi;qouFt.rejected appellants' argument i;:;ecszm:erc?.
‘ 1Ng 1s reserved to the states by the Tenth Amgngiznt
r

e e
e Clause can be used to regulate intrastate gambling
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Noting the legislative history behind thé'Organized Crime Control Act of .
1970, the court sustained the government's authority to resort to any means
for the permitted end of controlling illegal gambling. "It is no objection

to the assertion of the power to regulate interstate commerce that its exerﬂﬁj

cise is attended by the same incidents which attend the exercise of the po-

- lice power of the states." In denying the argument of the purely intrastate
nature of the gambling activities, the court pointed out the ‘interstate ram-
ifications of the ganbling operations:

It is no answer to suggest, as does respondent,
that the federal power to regulate. intrastate
transactions is limited to those who are engaged
also in interstate commerce. The injury, and’
hence the power, does not depend upon the for*
tuitious circumstance that the particular person
conducting the intrastate activities is, or is
not, also engaged in interstate commerce... It p
is the effect upon interstalte commerce or upon
the exercise of the power to regulate it, mot
the source of the injurv which is the criterion
of Congressional powerdbd

A dispute exists regarding the application of the general conspiracy
statute to a 18 U.S.C. sec. 1955 case. The dispute centers around the ap-
plication of Wharton's Rule to the conspiracy’ prosecution. Wharton's Rule
states that an agreement by two persons to commit a crime cannot be prose-
cuted as a conspiracy when the crime is of a nature as to require the par-
ticipation of two persons for its commission. Since a substantive violation
of 18 U.S.C. sec. 1955 requires the participation of five or more persons,
it is argued that Wharton's Rule prohibits a conspiracy conviction. This
rule of criminal law has long been recognized by the federal courts, but

has generally been applied to crimes such as adultery, bribery, incest,

and dueling.  In each case, the crime cannot be effectuated without the con-

certed activity of two people.

The federal courts which have considered the question, have reached
different conclusions. Three federal courts have hgld that the Rule for-

bids the prosecution for conspiracy to violate sec. 1955. One district
court hae denied a pretrial motion by defendants to dismiss the conspiracy
charges on the basis of Wharton's Rule holding that the Rule does'not‘apply
wheén more than the requisite five people are arrested for a sec. 1955 vio~
lation. The Fifth Circuit has held that Wharton's Rule is not applicable

to a sec. 1955 case. It stated that:

Wharton's Rule is applicable only when more than
one party is necessary to perform the basic crime.
It prevents prosecution for conspiracy only when
‘the proscribed type of conduct cannot take place
without such concert of action. The basic conduct
prohibited by seec. 1955, however-~the operation of

,..'.90_
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ig‘illegal Qambling business--does not réquire,con—
%yrt of action, ?t is not, therefore, a Proper sub-
»jectvfor the’appllcation of Wharton's Rule.l6

Z?jczzzszgzgtlggéi bowers of Congress under the Commerce Clause. The Ninth

cir exceeaAcongiesggeals~was the most recent to hold that sec. 1955 does

Ve e G0 bower to regulate commerce, is not unconstitutionall
1e, @s not deny equal protection or due process by virtue of they

fact that its application ma
va y .
laws of each state.l7 ¥ vary from state to state, depending upon the

Prioxr to enactment of Title VIITI of the Organized Crime Control Act:

..:The exercise of Federal jurisdiction [over gam-
bling] has been neither consistent nor completely suc-
cessful.- In part this has been due to the fact that
such leg%slation has been lérgely the result of hap-

p hézard historical development in response to cOngrgs—
sional concern with particular aspects of the gamblin
broblem, rather than a rational analysis as to what 7
extent and upon what basis the Fedefal government
should requlate gambling.18

Previ ' ;
tax przizzigisfigeizl gambllng laws have been of three types: those using
state tranoatoero.] gu ate gamb%lng act%vities; those dealing with the inter-
and those prohibit'O garbling information or shipment of gamnbling devices;
approach hes zas l;ng interstate lotteries or gimilay schemes. This indirect
el iog powerkresu ed from an assumption that regulation of gambling is a
failed bo eiii serve ~to the states; "not Suprisingly, these statutes have
chieve their purpose since they must purport to be a proper exer=-

cise of other federal p indi
gambling,"l ; Powers and employ indirect methods of control over

So ' j , , - , - :
ing is 2§t0?t:he federal laws will be noted here, although a complete list~
Y individuals engaged in the business of wagering.20

receiszzs C;;fﬁ: Eave interpreted "transmission” to mean sending, but not
a drime't;‘traVel as ﬁlndered the law's effectiveness. Another law makes it
activities relati.lntlnterst?.te ngmercelwith'intent to carry out certain
transportation fng © gambling. A third statute prohibits interstate

O wagering equipment into a state where betting is illegal,22

States. Thes ¥ ‘ '
These laws were enacted after the Kefauver Committee findings and

Larry st ‘ i i i i
: Y strong pegaltles. The;r\constltutlonality has been upheld in numerous

decisions.

O . N . . .
U cgzeaizi?agh has en¢ountered constitutional problems. Title 26 of the
beta. The‘bogim ; $50 tax.on anyone engaged in the business of receiving

. aker had to register with the Internal Revenue Serviceyand

maintain ' . ) :
e  records for inspection. The Supreme Court held that no one may be

f . -91-.
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prosecuted for violating this law if they claim their constitutio%ﬁg privi-
lege against self-incrimination, so the law is no longer enforxced.

Gambling laws have been heavily utilized,by the Organized Crime and
Racketeering Section of the U. S. Department of Justice. About 20 percent
of the cases result in Jjail sentences, with terms of from & months to =

year, and some up to 5 years.35

State Gambling Legislation

The accompanying table shows each state's approach to control of gam-

Some states have also attempted to meet the problem by legalizing lot-

bling.
Legalized gambling

teries or other forms of gambling, under state regulation.
is beyond the scope of this chapter and is not considered here.

The most prevalent approach to gambling control is still a series of
statutes which have been enacted piecemeal to prohibit different specific

activities. Usually, these do not involve a felony, and penalize both the

player and the promoter.
Individual statutes have been enacted as new forms of gambling devel-

oped.

with gambling.
the promotional aspects of various types of gambling. Kentucky gambling laws

which had remained basically‘the same since the 1890's, were probably typical
Not only are such laws ineffective, they are difficult to enforce because:

The fact that each phase and type of gambling is
dealt with separately limits the efficacy of the
statutes to their own svecifically defined terms.
Rach charge must be individually tailored to the
explicit section and clause of the statute, a pro-
- caess which often gﬁgduces mistakes and results in

fewer. convictions.

A 1969 study, for example, found that thirty—one‘sections of the chap-
ter of the Kentucky statutes which dealt with offenses against morality dealt |
Eight penalized the citizen who bets, while the rest restrictd

Kentucky modernized its gambling'laws in 1974.

These kinds of laws, even if enforced, may have little long-term effect
The chief of one state's organized crime prosecution unit COmmented in an ir
terview with the C.0.A.G. staff that gambling raids get publicity, but have
‘little long-term effect; you can embarrass people, but the public and judi-

‘ciary are very tolerant of gamblers.

In addition to gambling statutes, there are other laws that may be @d
Some states have statutes providing that certain licenses, such as alcoholil
beverage licenses, may be revoked if the owner is found guilty'of gambling
nffenses. Gambling was not a common law offense, although gambling debts
were not enforceable, but gambling premises may be common law nuisances and
subject to abatement. Some states recognize this by statute. :

QD

s

TABLE 6. PROFESSIONAL GAMBLING LAWS

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

Florida

Georgia

Guam

Hawaij

Idaho

-ALA. CODE tit. 14 ; '
‘bition. ch. 46 (various dates) - General prohi-

ALA. i ‘
A. CODE tit, 14 secs. 294, 296, and 297 {1909) - Felony

to use electric bell i
: . S, signals r i . )
tlon with gambling deéices. + o barricades in conjunc-

AEf:$A.S?AT. secs. 11.60.140 et seq. (1949) - General
brohibition, no felony provision, .
ALASKA STAT. sec. 11.60.170 (1949) -~ "Common Nuisance!

ARIZ, REV. STAT ANN ‘
s " - . . Sec. 13_4 _ .
accepting bets ig felony. 40 (1970) Busxngss of

ARK. STAT. ANN. secs. 41— : :
prohibition. 2001 et sed. (1913) - General

CAL. PENAL CODE secs. 330~ ‘ ri
oroninitay € 337s (various dates) - General
CAL. PENAL CODE sec. 337a (

FE . 1909, amended 1968) -
brovision foF’bookmaking and poél selling ! relony

C . RE
OLO. REV. STAT, ANN., secs. 40~10-101 et seg. (1963
Aty ’

amended 1971) - N : ; . .
bling". &w gambling article, "Professional Gam-

CONN. GEN. STAT. Rmv ' -
. STAT. REV. secs. 53-271 et seq. (1949) -
eral prohibition, no felony provisiong oo ) | Co™

DEL-.-. CODE ANN. tit 11 se - -

. . cs. '
pronievey M 661 et _seq. (1962) - General
DEL. CODE ANN. tit 11 sec

. . . 670A - i
penalties for repeaters. 1962) P?OgreSSlve

Eiﬁ._ngT. ch. 849 (1971) - General prohibition. :
- STAT. sec. 849.01 (1971) - Felony to keep gaming

house.

GA. CODE ANN. ch. 26-27 (1968) - General.prohibitioA.'

GA. CODE ANN. sec. 26-2703 (1968) - "Commercial Gambling"

mlsdemeanor of high and aggravated nature.

GUAM PENAL CODE secs. 330-3 iou '
M PENA . =337 (various dates) -~
prohibition, no felony provision. | ) seneral

HAWAII REV. ILAWS ch. 12, sec. 1220,

IDAHO CODE aNN. sec. 18-2013 (1971
IN. . ) - i
no felony provision. e gambllﬂg s
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Illinois
Indiana
Iowa

Kansas
Kentucky
Louisiana

Maine

Maryland

Massachusetts

Michigan
Minnesota
Mississippi

Missouri

. IND. ANN. STAT. secs. 10-2301 et.

ILL. REV. STAT. ch. 38 secs. 28-1 et seg. (1961)- ,E.

"gyndicated Gambling" - felony.

seq. (1905)-General prohibi-

tion.
IND. BNN. STAT. secs. 10~2329 et. seq. (1955)-"Professional

Ganbling"~- felony.

IOWA CODE ANN. ch. 99A-Gambling devices

IOW2 CODE ANN. ch. 99B (1973) -Regulates games of chance b

and skill.

KAN. STAT. ANN. secs. 21-4302 et seqg. (1969)-
"Commercial Gambling'-felony.

KY.REV. STAT. secs. 528.010 et seq. New gambling law,
felony provision.

LA. REV. STAT. ANN.sec. 14:90 (1942)-General prohibition
no felony provision ‘

ME. REV. STAT. ANN. sec. 17-1301 et seq. (1974)-Beano or bing | |

regulated. » : »
ME. REV. STAT. ANN. sec. 17-330 et seqg. (1974)>Games of chance
reqgulated.

ME. REV. STAT. ANN. sec. 17-180l et seg.
ME. REV. STAT. ANN. sec. 17-2301 et seq. (1954) ~Lotteries
- regulated.

MD. ANN. CODE Art. 27, secs. 237 et seq. (various dates)
- General prohibition, no felony provision.

MASS. GEN. LAWS ch. 271 (various dates)»~ General prohi-

bition.
MASS. GEN. LAWS ch. 271 sec. 16A (1970) - "Gambling Syndi- -
cates" - felony. ’ ‘

MICH. COMP. LAWS. sec. 750.301 et seg. (1931) - General
prohibition, no felony provision.

MINN, STAT. secs. 609.75, 609.755, 609.756 (1963) ~ no
felony provision; higher penalty for bookmaking than
placing bets. s

MISS. CODE ANN. secs. 2190 et seg. (various dates) -~ Gen- .
eral prohibition; no feltny provision, but higher penal-
ties for "game keepers" than bettors.

MO. REV. STAT. secs. 563.350 et'seq. (1969) - General
prohibition; Felony for bookmaking, gaming device, estab-
lish lottery, etc.; Misdemeanor to place a bet.

=94~

(1954) ~Genexral prohibiy.
tion, felony provision for pool selling, bookmaking and numbers,;

TABLE 6. PROFESSIONAL GAMBLING LAWS

Montana

Nebraska

Nevada

New Hampshire

New Jersey

New Mexico
New York

North Carolina
Ohio

Oklahoma

-Oregon

- Pennsylvania

Rhode Islang

South Carolina

or winni o
’ winning by certain card games up to five years prison

NEB. REV. STAT. secs. 28-941 q
. S . - et seq. i -
General prohibition. ' fvarious dates)

NEB. REV. STAT. secs. 28-947 (1923) - "Common Gambler".
NEV. REV. STAT. ch. 463 - Gambling and licenses.

N.H. REV. STAT ANN. ch. 477 { i
BV, . . . various dates) -~
brohibition, no felony provision. { seneral

N.H. . 8
REV. STAT. ANN. sec. 577:12 - "Common Nulsance".

‘N.J. REV. STAT. sec. 2A:40 et — (o e
penalties. &€ seg. - Civil liabilities and

N.J. REV. STAT. secs. 2a:121 1 q i
. . : -1 et seg. - Crimi iabili-
ty, no felony provision. Frnal Hapild
gég. gEV. gTAT. secs, 2A:152-6 et Seq. -~ Destruction of
2ed gaming apparatus and forfeiture of money seized.

g.ﬂ. giiT. ANN. secs. 40A-19~1 et seq. (1963) - Generally.
.M. T. ANN. sec. 40A-19-3 - “Commercial gambling" -
felony. ¢

N.Y. PENAL LAW Art. 225 (1967).

g.c. GEN. ST%T: §ecs. 14-292 et seqg. (various dates) -
eneral prohibition, no felony provision.

OHIO REV. CODE ANN. ch 2915 (1 Q
- . 974) -
prohibition. ( ) - General

OKIA. STAT. tit. 21 secs. 941 et seq. (1
prohibition. &t seq. (1961) - General

OKLA. STAT. tit. 21 sec. 941 (1961) i
: t. . = Opening and -
iDg on a gambling game - felony. i
OKLA. STAT. tit. 21 sec. 946 (1961) ing

. . . . = Gambl i
public nuisance and felony. ’ wng house is

ORE. REV. STAT. secs. 167.117 et seq. (1971).

PA.\STAT.'ANN“title 18, secs. 55
el " - 5512~5514 (1972) -G
prohibition, misdemeanor first degree. ) = General

S;ii GEN.‘L§W§ ANN. tit. 11, ch. 19 (various dates) - Gen-
prohibition. (1973 legislation, not enacted, would

have set higher penalties fo X
r T .
business. : Qrganlzed criminal gambling

S.C. CODE ANN. sec. 16-515 (1962) = Geheral brohibition of

betting, pool selling, and bookmaking.
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‘ | , ‘ - General
South Dakota $.D. COMPILED LAWS ANN. ch. 2? ~ 25 (1967) Gener
o : ~prohibition, no felony’provlslon.

TENN. CODE ANN. tit. 39 ch. 20 (1955) - General prohi-
bition. ' R :

-~ TENN., CODE ANN. sec. 39-2032 (1955)
bling" ~ felony. : ‘ | '
1971 amendments to sec. 39-2017 1pc}u§ed pyramii B
and chain letter clubs in the definition of lottery.

Tennessee

- "professional Gam-

TEX. PEN. CODE Art. 615-659 ({(enacted 1902) - General
probition.

Texas

Utah UTAH CODE ANN. ch. 76-27 (1953) - General prohibition.
VT. STAT. ANN. tit. 13 secs. 2151 et seg. (1961) ~.Gen~
eral. prohibition, progressively more severe penalties for
subseguent offenses of bookmaking.

Vermont

VA. CODE ANN. secs. 18.1-316 et seq. ivarious dates) -
General prohibition. ‘ o ' .
VA. CODE ANN. sec. 18.1-318.1 (1972) - Participating in
the operation of an "illegal gambling business".

Virginia

WASH.. REV.VCODE ANN. ch. 9.47 (1972) - General prohi-
bition; "professional gambling" -~ felony.

Washington

W. VA. CODE ANN. secs. 61-10-1 et seq. General prohi-
bition, no felony provision.

West Virginia

Wisconsin WIS. STAT. sec. 945.01 et seqg. (1969) ~ "Commercial Gam-
bling".
Wyoming WYO. STAT. ANN, secs. 6-203 et seq. (various dates) -

General prohibition, no felony provision.

Recent Legislative Trends

The Kefauver Committee studied the gambling problem.

i -3 i local governments.
dealt with primarily by state and : ) can oy
ciation's Committion on Organized Crime and Law Enfgrcement, whlcp wiiaté
aska vesult of the Kefauver Committee's work, was directed to review

ing ’ ' egislation.
ambling laws and to propose model legis ' 1ks ¢ : !
gonsistencies and inadequacies in state legislation and led it to make
following observation:

It must also be borne in mind that a poor statute
vigorously enforced  is more effective than-?he best
of laws administered by corrupt police, indifferent
prosecutors, or an unreasonably lenient judiciary...
it can be generalized that nearly every one of the

w-OH~

Wwhile propoéhw

ev new w \'4 to be

Its study revealed many iv

commercial, or syndicated gambling.

PROFESSIONAL GAMBLING

- forty-seven states under study could break up ox-
gén%zed gambling by full reliance on existing pro-
visions in its laws, coupled with truly deterrent
sentences and penalties. '

The underlying problems we

There-
fore, the Commission suggested. tx

: UG eating gambling as a generic offense rather
than enumerating specific offenses, such as lotteries, bookmaking, draw poker

or gasinos. The second major change suggested by the &.B.A. study was to
dellngate clearly the different kinds of gambling activity and apply criminal
sanctions differently to each. Offenders were divided into three classes: .
the professional racketeer-type gambler; the patron of the professional whose
activities are detrimental to society because they support the professional;

a?d Fhe casual or social gambler whose modest wagers with his friends do no
significant damage to society.

Op the basis of this study, a Model Anti-Gambling Act was drafted by
the American Bar Association and prom:lgated in 1952 by the National Conference
¢f Commissioners on Uniform State Laws. 22 This Model has been adopted in full
or in part by Indiana, Montana, Lennessee, Washington, and Colorado.

The Model Anti-Gambli

ng Act carries the following declaration of legis-
lative policy: !

It is hereby declared to be the policy of the
legislature, recognizing the close relationship be-~
. tween profeéssional gambling and other organized
crime, to restrain all persons from seeking profit
from gambling activities in this state; to restrain
all persons from patronizing such activities when
conducted for profit of any berson; to safeguard the
public against the evils induced by common gamblers
and common gambling houses; and at the same time to
" preserve the freedom of the press [and to avoid re-~
‘stricting participation by individuals ip sport "and
social pasttimes which are not for profit, do not
affect the public, and do not breach the peace].30

G The bracketed language is optional, but shows the intent to differen-
tiate between casual and commercial gambling. = Twenty states have enacted
more modern laws, which specifically and severely prohibit professional,

Thesz2 states, and the dates their stat-
utes were enacted are: ‘

Arizona (1970)
Colorado (1971)
Florida (1971)
Georgia (1968)
Hawaii (1973)
Illinois (1961)
_Indiana (1955)
Iowa (1973)
Kansas (1969)
Kentucky (1974)

Massachusetts (1970).

New Mexico (1963)

New York (1967) o '
Ohio (1974)

Oklahoma (1961)

Oregon (1971)

Tennessee (1955)

Virginia (1972)

Washington (1972)

Wisconsin {(1969)

=97~
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Definition of Professional Gambling

These statutes are analyzed in the -following sections of this report,

viocusly been convicted of any crime.

vagueness and uncertainty.

‘on their part would subject them to criminal liability.

There are various approaches to defining professional or commercial
gambling. A1l may face problems of vagueness or uncertainty. An example
is a 1934 New Jersey statute making it a criminal offense to be a "gang-
ster”, defined as anyone not engaged in any lawful occupation, known to
be a member of any gang consisting of two or more persons, who has pre- :
In a 1939 decision, Lanzetta v. N.J. JE
the U.S. Supreme Court invalidated this statute on due process grounds of 5
Tt was held that the definitional scheme- lacked

the necessary specificity to inform those subject to it as to what  conduct

The Model Act's definition treats gambling as a generic offense, and
is very broad: ‘ - &_

"professional Gambling" means accepting or offer-
ing to accept for personal gain or profit, money
credits, deposits or other things of value risked
in gambling, or any claims thereon or interest \g
therein. Without limiting the generality of this 4
definition, the following shall be included: pool-

 selling and bookmaking; maintaining slot machines,
{one-ball machines or variants thereof, pinball
machines which award anything other than an im-
mediate and unrecorded right of replay,] roulette
wheels, dice tables, or money, merchandise push- -
cards, punchboards, jars or spindles, in any place
accessible- to the public; and conducting lotteries,

- gift enterprises, or policy or number games, OX

selling chances therein; and the following shall

' be presumed to be included: conducting any bank-
ing or percentage game played with cards, dice or
counters, or accepting any fixed share of the
stakes therein. : :

Tennessee and Indiana use the Model Act's definition, although Tennessee
omits the bracketed language, which is optional. ‘

Other states have different'éppgoaéheS‘to ﬁhe problem of'Sgparating
the professional from the casual ‘gambler. A somewhat unigue approach was
taken by Colorado when it defined professional gambling as:

{a) aiding or inducing another tc*engage’in‘gam_
bling with the intent to derive a profit there-.
from, or ' ‘

(b) Participating in gambling and having, other
than by virtue of skill or luck, a lesser
chance of losing or a greater chance of

PROFESSIONAL GAMBLIﬁG

winning than one or more of the other parti-
cipants.

Washi?gton.dgfiﬁes a professional gambler as one, other than a player, who
mater%ally aids any gambling activiﬁz, participates in the proceéds from
gambling, or ‘engages in bookmakingu3

' Wlsc?n§in‘s statute says a person is engaged in commercial gambling

if he gartlclpates in the earnings of, or for gain operates, or permits the
operation of a gambling place; or receives or Fforwards bets and intention-
ally Performs certain .other acts. The words "for gain" weré added in 1969.°
Georgia, Kansas and New Mexico also use the term "commerciél gambling." Thé

wording of the Kansas statute is typical of these states. It defines "com-

mercial gambling" as;

(a) Operating or receiving all or part of the earnings
of a gambling place; or
(b) Receiving, recording or forwarding bets or offers
’ to bet or with intent to receive, record, or for-
ward bets or offers to bet, possessing facilities
‘ to do so; or
(¢) For gain, becoming a custodian of anything of
, value bet or offered to be bet; or
(d) Conducting a lottery, or with intent to conduct
a lottery possessing facilities to do so; or
(e) Ssetting up for use or collecting the proceeds of
any gambling device. 36

- Chio @as develogeq a two-pronged attack against the professional gam-
er. ;n 1t§ new criminal code, numerous gambling statutes were combined
and revised into a six statute gambling section.37 all forms of ambli
and related activities are made illegal if they are carried on asga bugig
gesz, for personal profit, or as a significént source of incomeé or liveli-
ood. Foy exgmple,.a person is guilty of gambling if he engages in book-
making which is defined as "the business of receiving or paying off Bets."

. These gambling statutes are augmented by another new provision which makes

it a ?elony Fo eggage in organized crime. One definition of engaging in
3§§?§izid crlmg is to proyide material aid, managerial service, or super-
o "fiveooilzzlmlnal syndicate. A ?riminal syndicate is defined, in part,
five ¥e persons collabpratlng to promote or engage in...any gam-
bling o;fgnse as defined in...the Revised Code."38 " Under the new code,
;ni gambllng.qpergt%on‘Of fiv§ or more people is therefore subject to éhe
elony organized crime provision. A gambling business with less than five

- pa;tiqipants is.subject only to the regular gambling provisions.

code pzzzlizzligd ques 9f New YorkAagd Oregon and 'a proposed Michigan
e defined‘as.stzké vanc1ng o§ profltlng from unlawful gambling. Gambling
Contest‘bf'bha ing or risking s?methlng of value upon the outcome of a
ployer. % perggi 2§d:a:2:§r;a;§§§lngen:‘eYEn% not undex the control of the
. ¢ ‘ , ‘ ng activity" when, acti
giiieFé he ﬁngag?s;ln conduct which materially'aids’any fggmozgegaﬁgign:s :
“tivity. "Profiting from gambling activity" occurs when a person, other

e
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than as a player,'accepts or receives money or other property as proceeds
of a gambling activity. 39

The New York statute also used the criterion of volume to help dif-
ferentiate the professional gambler from the mere participant. . Gambling in
the first degree requires that a person receive in one day more than five
bets totalling more than $5,000, or receive more than $500 in one day of

money played in a lottery or policy scheme.

) The 1973 Hawaili gambling statute declares that a person commits the
offense of promoting gambling in the first degree if he knowingly advances
or profits from unlawful gambling activity by:

(a) engaging in bookmaking to the extent that he
receives or accepts in any one day more than
_ five bets totalling more than $500, ox
(b} yeceiving in ccnnection with a lottery, or
mutual scheme or enterprise money or written
records from a person other than a player
whose chances or plays are represented by
such money or records, Or
(¢). receiving in connection with a lottery, mu-
 tual, or other gambling scheme or enterprises,
more than $1,000 in any one day &f money play-
ed in the scheme or enterprise.

The new code section of Kentucky is similar to Hawaii's. There are some
exceptions, however, The bookmaking activity, section(a), requires that
three or more people be employed or utilized before the statute applies.
There is no requirement relating to the number of bets. The dollar limit
for a mutual scheme or lottery is only $500. Setting up and operating a
gambling device is included in the offense.4?

Lejislation proposed; but not enacted, in the 1973 Rhode 1sland legis-
lative session would have defined "organized criminal gambling businessz" as
involving five or more persons, whose gross revenue exceeds $1,000 and which

handles more than one hundred illegal transactions in any single day or part

of a substantially continuous operation.

The federal law uses as standards the size of the enterprise and
volume of proceedings, plus the fact that a state or local law is broken. ‘
The term "gambling" is defined as including, but not limited to, pool- :
selling, bookmaking, slot machines, roulette wheels or dice, lotteries,

. policy, bolita or numbers. "Illegal gambling business" means a gambling

business which:

(1) is a violation of the law of a State or polit-
ical subdivision in which it is conducted;

(ii) involves five or more persons who conduct;
finance, manage, supervise, direct, orown all or
part of such business; and

=100~
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é}li) has bee? or remains in substantially con-

d;ggus oﬁeratlon for a period in excess of thirty
or v

da;. £ a5 a gross revenue of $2,000 in a single

ThiS : g i i » y ' - -
. 14

Court of Appeals for the Third Cj : )
clear" : Circuit said the meaning was "perfectly

Befo;e.the gambling enterprise'may be deemed of
sgffl?lent magnitude to warrant federal proscrip-
rlon,}t must be carried on by at least five eo:
Ple, including its street level employees iis
managers and its owners. Its customers aée ex~
cluded from the numerical count. All oth '
ticipants are included.23 =R

Probable cause that the busi :
. usiness receives over $2,000 v i :
if £ o A ‘ ’ per day is establi
- t1Ve O7 more persons are involved as in (ii) and it has been j oohed
tion for two or more successive days. , in opera-

The National Commission on Refo ‘
‘ eform of Federal Criminal Law
: 1 s h -
posed gomewhat different standards. It would have considered Soonre
gaged in the business of gambling if he: ' ¢ person en”

(a) condycts a wagering pool or lottery;

(b} receives wagers for or on behalf of énother
person; »

{c) alone‘or with others, owns, controls, mana-
ges or finances a gambling business;

(d) knowingly leases or otherwise pérmits a ﬁlace
to be regularly used to carry on a gambling
business; ‘ "

(e) maintains for. use on any place or premises
occupied by him a coin—operated‘gaming device,
as defined in 26 U.5.C. Sec. 4462; or '

(£) is a public sexrvant who shares in the pro-
ceeds of a gambling business whether by
way of a bribe or otherwise. 44

g;gggg p:naétles were proposed for persons who: accepted wagers of over.

“p£0Vidpdr ?Y; employed three or more persons in the gambling business;
1de »re}nsurance or wholesaling functions" for persons engaged i :

gambling business; or bribked a public servant. d g e

ainia ﬁsgzwtftazes have fgl}oyed_theiquantative definitional approach. Vir~
day reces ts;ZS ederal criteria of f%ve persons, thirty days, or $2,000 per
Supérvisep  $ Massachu;etts penalizes anyone who '"knowingly organizes,
reia S yangges, or‘f}nénces" at least four persons so that they may
vide services: or facilities for illegal betting. This does not include

customers, 46
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Proscribed Activities

States differ as to the kind of gambling activities they prohibit.
Gambling is not a common law crime, although gambling contracts are not
enforceable. Therefore, each state has declared through legislation what

activities are unlanulf

Engaging in Ganbling. Most states prohibit both the placing and the
taking of bets. There are a few exceptions, either where some or all forms
of gambling are legalized, or where social gambling is$ legalized. The Mo-
del Act penalizes "whoever engages in gambling"; however, it has an optional
section exempting "any game, wager or transaction which is incidential to a
bonafide social relationship, is participated in by natural persons only,
and in which no person is participating, directly or indirectly, in pro-
fessional gambling.” Colorado's law contains .this provision. The revised
criminal codes of Oregon and New York, and the proposed Michigan code, have
abolished criminal penalties for the player, while making the penalties for i
promoting gambling more severe. The 1970 federal law applies only to a gam- 5

bling business.

The commentary to the Model Act states that:

The Commission recognizes that it is unrealistic

to promulgate a law literally aimed at making a
criminal offense of the friendly election bet, the
private, social card game among friends, etc. Nev-
ertheless, it is imperative to confront the profes-
sional gambler with a statutory facade that is whol-
ly devoid of loopholes...The optional subsection
comes as close as possible to throwing the positive
burden of proving compliance with its terms upon a
defendant who claims exermptions.™™ '

Professional Ganbling. As previously noted, a substantial number of
stdtes now expressly prohibit professional gambling. The Model Act pena-
lizes "whoever engages in professional gambling“.49' The federal law pena-
1izes “"whoever conducts, finances, manages, supervises, directs, or owns
all or part of an illegzl gambling business". 50 The different approaches
to defining professional or commercial gambling were discussed in the pre-

ceding section.

A few states limitfprofessional gambling to certain activities. New
York and Virginia are among the states which use the amount of money in-
‘volved to define professional gambling. Illinois prohibits syndicated gan-
bling. and defines this as operating a policy game or engaging in the busi-
ness of bookmaking. A person operates a policy game when he knowingly uses
any premises or property for the purpose of receiving or knowingly does e
ther money or written policy game records from a person other than the be?
tor whose bet iS»representéd,by‘the money or record. A person engagesyip
bookmaking when he receives or accepts more than five wagers or bets on a
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‘bits the installation of warning devices.

000 on a single day. Similar legisla-
d legislature.

' 'A number of.states have
nlgatlons from gambling laws.
bling law inapplicable to bingo
conducted by tax~exempt religiou

sought to exempt activi

ties of certaij -
A 1971 Tennessee law, Fain orga

for example

: i » made gam-

games, lo?terles, a similar games of chggce
or charltable.organization552

The i '

kitl aid ii;ﬁci?waliéggiizgure has pgssed a statute relating to games of
eondumrs. manacss, Operateses is a mlsdeme§§9r Violétion any person who
raffle in a moneer whber y Plays o; Participates.in a dame of chance or
chanoe. ! mpaonnex w cl causes.the winner to be determined other than by
gamés Sk s game: sfsghgszmlts "natural persons” to participate in
playing'cards, wagers, bets, pzéls?r:rgigzzigiazzdlfor e e o Cfoinany
duc?eg }n a fair and honest manner. This approach cng
definition. Games and raffles are Dermittea "providag
or emp}oyment relationship exists b;tWQen the sponsoe
but this relationship may be hard to prove. . o

as the game is con-
involve problems of

a bona fide social
and the participants",

fie tC}ommon Gambler Lays. ‘Three states utilize the "

a 1on,'alconcept akin to vagrancy, to distin
out any visible means of support or lawfu
self primarily by gambling,53 '

: common gambler" classi-
gg1§h the person who is with-
1 occupation and who supports him-

These statutes, like the vagrancy laws fromkwhich they were derived
mgy rest on questionable constitutional grounds. Papachriétou v Jackssnl
Klih?54 a 1972 case, is the latest in a line of Supieme Court décisions
holding Yagrancy statutes unconstitutionally vague. Papachristou holds
Jacksonville, Florida, vagrancy ordinance void because it “féiled to giv:

@ person of ordinary intelligence fair notice that his contemplated con-

duct is forbidden by statute,'55 i
i atute, and because it encourage i
erratic arrests and convictions. 7es arbltrarY,and
. Gambling Premises and ‘Equipment. ‘Many states make the keeping of a
gam;ng‘house, table o? device a crime. These laws frequently provide for
Aoi eiture of any equipment used in connection with gamblinat The Model
Sc. dec}ares that all gambling devices are common nuisances, suhject to
delgure by any beace officer, and that no broperty right in any gambling
:Vlce or equipment shall exist. Unless good cause t6 the Cohtréry is
§r23§ by the owner, they shall be forfeited to the state.56 Under this
ision, it is not necessary to convict the owner i e i
: ‘ in orxd :
gambling ‘equipment, ‘ TSR, SetRe the

forniasizsralksta?es expressly penalize concea}ed gambling premises. Cali-

feras. » makes it a felony to ?onduct’even m;sdemeanor—level gamblihg of~

it é' . n:a room barred or barricaded or protected in any manner to make
ifficult of access or ingress to police officers.57 Alabama prohi-
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, Gambling Records. Some states prohibit keeping gambling records.
Kentucky, New York, and Oregon make unlawful the posssession of gambling
records of a kind commonly used in the operation or motion of a bookmaking
scheme or numbers. If the records reflect or represent more than five bets
totaling $500 in a bookmaking operation, or more than 500 plays 1in a nunmbers
or lottery scheme, then the person is guilty of possession of gambling re-
cords in the first degree, a Class E Felony.3® New York allows as an affir-
mative defense if prosecution under this subsection that the records, poss-
essed by the defendant represented plays or chances of the defendant him-
self as a player in a number not exceeding ten.

Official Corruption. The federal law recognizes the common relation-
ship between gambling and official corruption. It is made unlawful for two
or more persons to conspire to obstruct state or local laws with the intent
to facilitate an illegal gambling business if one or more of such persons:
(1) does any act to effect the object of such a conspiraryg (2) is an offi-
cial or employee of the state or political subdivision; (3) conducts, fi-
nances, manages, supervises, directs, or owns all or part of an illegal
ganbling business. Such business must involve five or more persons and be
in operation for over 30 days or have a gross revenue of $2,000 in one day. 1
The word "facilitate"” should be noted. The U.S. Court of Appeals for the
Third Circuit said in upholding the law, "it seems clear that, one may con-
spire to facilitate such a business and thereby violate Sec. 1511, and at
the same time be so removed from its operation as to fall outside the reach
of Sec. 1955 fwhich prohibits carrying on such a business]?© The court
found in this case however, that there was no proof of the requisite number

of persons conducting the business.

There have been several indictments under this section, including a
mayor and police chief in a Pennsylvania city, and a district attorney in
Louisiana.

Actions brought ;
Statistics on the number of indictments and convictiQns for gambling
offenses are usually mot kept by states. The following flggres weregreportedt
however, in response to a COAG gquestionnaire. Unless otheIW1§e‘noted, the qres
tionnarie responses did not distinguish as to whethe? the actions enumerated
" represented cases brought by the state, by local offices, Or by both groups.

es were issued for gam-
Rhode Island obtained 63
the gambling laws. = Duxr-

Louisiana reported that during 1973, 615 charg
bling offenses and 512 convictions were obtained.

convictions during 1973 for conspiracy to violate _gamb
ing the same period, the state also cbtained 15 convictions related to

gambling and iotteries. The only statistics available from New York s@ow
that from September 1, 1973 to September 30, 1974, there were'233 convic-
tions for felony-grade offenses. Wisconsin reported that during the twen-
ty-four months preceeding Septembex, 1974, strike force agents and attoxr-

neys were responsible for the conviction of 48 sports and horse bookmakers

and their runners of 165 felonies and 36 misdemeanors. Fines' of $129,500
: : ' ' individuals were convicted of other

were assessed. Approximately 27 cher'; ’ ‘ :
forms of gambling. The only statistics available from Callforn1§ wexe for
superior court convictions. In 1972, there were 14 conviétions in the supé~

rior court for violation of the gambling statute and 328 convictions for
violation of the bookmaking statute. Maine reports that there have been
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gzriggaihszqseCution§ for gambling offenses during the past five years

v same perlod, there were only two convicti ‘ .
iction

level. These two were concerried with bookmaking. ® BF The ptate

Fenalties
i a:geistgdy of gambling laws found that “.
- inadequacies are to be found i isti
for ooy opade un 1IN eXlsting penalty statut n63 -
e older statutes, gambling crimes were misgémeanorzs.althognh
’ it

perhaps the greatest dispari-

' Of the states which use the old

s | . er appreoach to ¢ontro. i

LiEtesn ;igziintlgndg not d}fferentiate between betﬁingtzgé Zﬁczgzgilng,

et gambiing ﬂouse aznnect%cut, for example, owners, keepers or opégator

Pothy Eooa: e supject to a $100 fine or 6 months in djai °
ers of gambling houses are subject to the same peizliili %ﬁ

Several states differ i
. : entiate b
profit by classifying the former as
ony. Arizona provides that placing

etween placing bets and taking them for
a glidemeanor and the latter as a fel-
oAl iing : a8 det constitutes a misde -
souri makesu;zgﬁ;zk:: accepting or Fegistering any bet is a fZizzsgé hoxi -
Flea wiits betfin 0g and poolselllng and keeping a gaﬁbling deviée felof
S il provgdent; game of chénce is merely a misdemeanor.66 Florida
(o s fetone apiiovide ta?’thg keep}ng of a gaming'house,itable or device
s Ao : ting is a misdemeanor. Similarly, Oklahoma and
Qr‘any Sther aoielo z -0 deal or cqnduct any game played with cards, die
stailation of electrizrb:izzy.and Ai;bama d?Signates e purmons thé in*l
the proprietors of a police igtrusélojf6geVlces ror the FUTROSS of warning

" > s
cin. angozmsic;al.gzmbling" ?s a felony in Kansas,
P ig tgzzeem:anor in Georg%é, while making a bet is merely a
Dt gamblingk Ths ates, Hawaii's new statute nakes it -a felony to
ropoye gam statés ase statu?e al;o defines a "social gambler" cand estab-
o otatus as an affirmative defense for misdemeanor gamblin f-
T one possession of gambling records%%‘ 7°

New Mexico, and Wiscon-

.«

Other s i 4 ' ' ties
violatan oztigzs ;mpo§e progressively more severe penalties for subse uent
gambling laws. Delaware, for example, provides avfing of

up to i i i
offensz?og zgd/or imprisonrient for up to six months, for a first gambli
, Se; ine of not more than $3,000 and/or imprisonmentjfor not morZg

than

fensez?eayziiefz; : iecond offense; and for a third and all subsequent of-
than thres Yeafs no Vmo,re;than $5,000 and/or imprisonment for not more

$250 fine nor Si;‘mohtgxm?nt follows a similar pattern, with not more than
Vermont also specifi § imprisonment or both for.a subsequent offense.?3
shall be an offense for tnis ey COTviction in another state for gamblin
sl S s LIy
all subsequent violations are felo i anor o e first-degree while -
Proach should increase the profess?;szlcfaige f?urt? degre§74 This ap-
these laws would punish the Professionalggam;iermzi:ks:3§;:i$’th:gwigzr,

~Gasual better only if th i
‘frequently_ v e professional were arrested and convicted more

©, =105-




PROFESSIONAL GAMBLING

The new laws provide maximum penalties for professional gambling ?hat
range from fines of $1,000 in Tennessee to $100,000 in Washington. Maximum
imprisonment ranges from 6 months in Vermont for a first offense to 15‘years
in Massachusetts. Illinois, Indiana and Wisconsin authorize maximum fines
of $5,000 and/or imprisonment ranging from one year in Wisconsin to one to
5 yvears in Illinois and Indiana. In Massachusetts, the penalty may be up
to 15 years and $10,000. ' The Model Act authorizes: penalties for profession-
al gambling of up to $1,000 and one year. The federal law allows a fine of

up to $20,000 and/or 5 years imprisonment.

The effectiveness of a penalty statute is in part a function of the
sentence imposed by the judiciary. Statutes which impose heavy fines or
lengthy imprisonment as a maximum penalty will not serve whatever purpose
they wexre meant to unless they are applied strictly. Of the Attorneys
General's offices with sufficient information to respond, over 80 percent
reported that the penalty provision of their professional gambling statutes
was applied toward the minimam sanction authorized. All of the respond-
ing Attorneys General's offices reported that the penalty provisicn of
their social gambling statutes was applied in the same manner.

Legalized Gambling

This chapter has been concerned with legislative efforts to attack
the problem of professional gambling through the use of criminal sanctions.
Some observers feel the answer to the problem lies in legalizing gambling,
Seventeen states reported that legislation was introduced in their 1974
legislature to legalize some form of ganbling. Proponents of legalized _
gambling argue that the primary function of the criminal laws concerped with
private morality. They note that gambling is the primary source of income
_ for organized crime, and the primary reason for corruption of officials.
Legalization would presumably divert this revenue and remove the motive

for corruption.

Opponents contendthat the state should not conduct operations that
are of no social value and that may be harmful to the participants. Under
any system, most bettors will lose money. - They also point to the diffi-
culties of keeping legalized gambling free from corruption. It is also
argued that legalized gambling could never entirely replace illegal gam-
bling; for example, some gambling involves the extension of credit, which
presumably would be prohibited in a legalized operation. '

The Organized Crime Contxol Act of 1970 created a Commission on the
Review of the National Policy toward Gambling, composed of eight members
of Congress and seven citizens named by the President. It is directed
to: "review the effectiveness of existing practices in law enforcement,

~judicial administration, and corrections in the United States and in for-
eign legal jurisdictions for the enforcement of the prohibition and taxa-

tion.ofﬂﬁﬁnbling'activities and consider possible alternatives to such prac™

tices.” ’It can be inferred that alternatives to the present general prohi-
“bition will be considered. ' S

=106-

s
st

et et

T AT

LY

£

b

FOOTNOTES

3.

4.

5.

6.

7.

9.

'10.

11,

12,

13.
14,
15,
18,

17.

_gihe President's Commission on- Law

Martin v. Trout, 199 U. s. 212, 215 (1965).

s R ‘ , . N . . E
pecial Committee to Investigate Organized Crime in Interstate Commerce,

Third Interim Report, S
(19517 EOTLy Sen. Rep. No. 307, 82nd Congress, 1st. Sess. 2

Task Force on Organi ‘Cri i ’
ganized Crime. The President's Commission on Law Enforce-

ment and Administration of J i
2 (19877 . ustice. TASK FORCE REPORT: ORGANIZED CRIME

Committee for Economic Development,

S0 (19737, REDUCING CRIME AND ASSURING JUSTICE

?ig;gl;;;ative Office of the United States Courts, REPORT'ON APPLICAr
ORDERS AUTHORIZING OR APPROVING THE INTERCEPTION OF WIRE OR

ORAL COMMUNICATIONS FOR
. 1972, 8. - THE PERIOD JANUARY 1, 1972 to DECEMBER. 31,

MODEL ANTI-GAMBLING ACT, sec. 1, 9 U.L.A. 19 (1967 pocket supp.)

Enforcement and Administration of

Justice. THE CHALLENGE OF CRIME IN A FREE SOCIETY 189 (1967)

The Knapp Commission Report on Police Cogruption, 71A(1972).

Rufus King, GAMBLING AND ORGANIZED CRIME\3‘(1§69’;

Missouri Task Force on Ox i i
ganized Crime.
CRIME 27 {(n.d.). "

TASK FORCE REPORT: ORGANTZED
King, supra note 9 at 16.

P ~ = 0 13 . » ‘ v
ennsylvania Crime Commission, REPORT ON ORGANIZED CRIME 39 (1970)'

18 U.s8.C. sec 1955 {1270). | o

U. S. v. Riehl, 460 F. 24 454 (1972).

U. 8. v. Harris, 460 F. 24 1041 (1972).

Uu.s. v. Pacheco, 489 F.2d. 554, 559 (USCA ~ 5th Cir., 1974)

U:S. V. Sacco, 491 F.2d 995 (uUsca -
find the statute constitutional are:
U.S. v. Ceroso, 467 F.2d 563 (USCA - 2nd Cir., 1972);
U.5. v. Becker, 461 F.2d 230 (USCA - 5th Cix., 1972);
U.S. v. Hanis, 460 F.2d 1041 (USCA - 5th Cir., 1972);
U.S. v. Smaldone, 484 F.2d 311 (USCA - 10th Cix., 1973);
Schneider v. U.S., 459 F.2d 540 (UsCa .~ 8th Cir., 1972).

9th Cir., 1974) The other courts to

=107~




8 8 8
K ‘ :
6. FOOTNOTES 1 ,
| ;%l 6. FOOTNOTES 1
18, Consultants Repcrt on GAmbling, National Commission on Reform of Fed- fé . ; -
. eral Criminal Laws, Working Papers 1172 (1970). P 40. HAWAII REV. L. ch. 12 S 122 L
18748 : o ' | . - Ls, Sec. 0. g
n[pf 1 19. Note, Gambling and the Law, 42 J.CRIM.L.C.S.P.S. 205 (1971). '§ 41. KY REV. STAT. sec. 528.020 (1974) {ﬁ
20. 18 U.S.C. sec. 1084. ; ‘ | | - 2% £2. 18'0.5.C. sec. 1955 (1970).
21. 18 U.S.C. sec. 1952; in Erlenbaugh v. U.S. 409 U.S. 239 (1972) , the E . . ‘
! E . ! g 43. Riehl )
U.S. Supreme Court has upheld this section of the law. ' . + Supra note 16 at 457.
j 44, National Commission on Reform of Fede i .
. .S.C. . . : ral C .
22‘ 18 U.S.C. sec 1953 ;é § A NEW FEDERAL CRIMINAL CODE 251 (1670) riminal Laws, STUDY DRAFT OF

3. 18 U.S.C. sec. 1301-1306.
2 U.s.C. sec. 1301-130 45. VA. CODE ANN. sec. 18.1 - 318.1 (1972).

biica et s

24. Marchetti v. U.S., 390 U.S. 39 (1968); Grosso v. U.S. , 390 U.S. 62,
(1968). : ‘ o ‘

46. MASS. GEN. LAWS ch. 271 sec. 16a (1970).

47, MODEL ANTI-~GAMBLING ACT sec. 3(2), supra note 5 at 29.

o T

25. Interview with William S. Lynch, Chief, Organiied Crime and Racketeering

Section, U.S. Department of Justice, December 27, 1973. N 48. ' Id. at 30
26. Note, Gambling - the Need for Legislative Reform, 57 KY.L.J. 564 (1969). ‘ﬁ 49 Id
- =
27. See: WASH. REV. CODE sec. 9.47.350. | B [ 50, 18 U.5.C. sec. 1955 (1970

28. American Bar Association Commission on Organized Crime and Law Enforce-
ment, A Critical Analysis of the Gambling Laws, 73-112 (1952).

51. ILL. REvf STAT. ch. 38, sec. 28-1.1 (1961).

; ‘ ) 52.  Ténn ic :
29. MODEL ANTI~GAMBLING ACT, supra note 6. essee Public Acts 1971, ch. 21e.

53, .
LA. REV. STAT. sec. 14.107 (1952); NEV. REV. STAT. sec. 28-947 (1913);

AT o d _,
30. MODEL ANTI-GAMBLING ACT, sec. 1, supra note 6 at 23. 1 R.I. GEN. LAWS ANN. sec. 11-lo-au e
31, Lanzetta v. New Jersey, 306 U.S. 451 (1939). ‘ : ~§; ’ . i

- b » ' Papa i i
32. MODEL ANTI-GAMBLING ACT sec. 2(3), supra note 6 at 24. ! pachristou v.Jjacksonville, 405 U.S. 156 (1972).
’ o 55. Id. at le2, quoting from U.S. v.

Harriss, 347 U.s. 612, 617.

33. COL. REV. STAT. ANN. sec. 40-10-102 (1971). | | F

‘g © 56, MODEL ANTI-GAMBLING ACT sec 4, supra note 5 at 31. ‘ i

34. WASH. REV. CODE ANN. ch. 9.47 (1971).

35. WIS. STAT. sec. 945.03 (1969). Quoted in King, supra note 9.

ALA. i -
36. KAN. STAT, ANN. sec. 21-4304 (1969). CODE tit. 14 secs. 294, 296 and 297 (1909).

N.Y. PENAL IAW sec. 225.20 (1967).

37. OHIO REV. CODE ANN. ch. 2915 (1974).

B ‘ N.Y. P ‘ :
38. OHIO REV. CODE ANN. sec. 2923.04 (1974). Y- PENAL IAW sec. 225.10 (1967).

; ‘ , 18 u.s.c. =,
39. N.Y. PENAL IAW sec. 225.00 (McKinney, 1967); ORE. REV. STAT. sec. 167 U.5.C. 'sec. 1511,

1117 (1971). :

Riehl, Supra nate 16.

_103_

St



PP—

i i

6. FOOTNOTES

63. King, supra note 9 at 1‘85.

64. CONN. GEN. STAT. REV. sec. 53-247 (1949). ;

65. ARIZ. REV. STAT. ANN. sec. 13-440 (1971).

66. MO. REV. STAT. secs. 563.350, 563.360, 563.370 (1929).

67. FLA. STAT. ses. 849.01, 849.08 (1971); ARK. STAT. ANN.sec. 41-2001,
41-2005, 41-2011, 41-2102 (1913).

68. OKLA. STAT. tit. 21, sec. 941 (1961); UTAH CODE ANN. ch. 76-27 (1953).

69. DALA. CODE tit; 14, sec 294 (1909).

70. GA. CODE ANN. sec. 26-2703 (1968); KAN. STAT. ANN. sec. 21-4304 (1969);
N.M. STAT. ANN. sec. 40A-19-3 (1963); WIS. STAT. sec. 945.01 (1969).

71. HAWAII REV. LAWS, ch. 12, sec. 1220.

72. DEL. CODE ANN., tit. II, sec. 670A (1962).

73. VT. STAT. ANN., tit. 13, sec. 2152 (1961;}.

74. OHIO REV. CODE ANN. sec. 2915.02(d) (1974).

75. Pub. L. 91-452, 84 Stat. 938, Title VIII, sec. 805(a) (1) (1970).

~110~

- PROT




PROTECTION OF WITNESSES

7. PROTECTION OF WITNESSES

Special problems may arise concerning protection of witnesses in orga-
-.nized crime cases. Such cases often rely on informants, who are granted im-
munity in return for testimony, and involve other persons who are vulnerable
to retaliation on the part of organized crime figures. It may be necessary
to protect these witnesses, both to get them to agree to testify and to as-
sure that they are not prevented from testifying.

Problems in Protecting Witnesses

The President's Commission on Law Enforcement and Administration of
Justice recommended that “"The Federal Government should establish residen-
tial facilities for the protection of witnesses desiring such assistance
during the pendency of organized crime litigation."l It said also that:

After trial, the witness should be permitted to
remain at the facility so long as he needs to be
protected. The Federal Government should estab-
lish regular procedures to help Federal and local
witnesses who fear organized crime reprisal, to
find jobs and to preserve their anonymity from
organized crime groups.?2

The then-Attorney General had testified that, between 1961 and 1965, the or-

‘ganized crime program, despite its efforts to offer protection, lost twenty-
five informants.3

Some of the queétions that should be considered in protecting a wit-
. hess are set forth below. This list is based on comments by state and fed-
- eral officials who are concerned with the problem.

, 1. How important is the case, and how important is the witness to
the case? 1Is his testimony important enough to assume the burdens of pro-
tection or, of relocation? '
' 2. 1Is it assured that he will testify,.or that his cooperation will
otherwise be disclosed?

3. How much danger is there to the witness?’

4. What type of assistance is needed-~-subsistence, protection or re-
‘location?

' 5.  How long will it be necessary to protect the witness?

6. Can the witness support himself and his family? What are his job
skills? Are other members of the family employable? .

The alternative types of protection all pose problems. Physical pro-
tection of the witness, by furnishing guards for him and his family, in- .
Volves a tremendous expenditure.of manpower. Placing the witness in a
"safe house", or special facility, requires confining his activities and

it ik very difficult to keep the location of such facilities confidential.

Relocation of the witness and his family involves numerous problems of ac-
CompliShing‘the move in secret and of establishing him in the new location.
There are problems of re-employment, Documentation must be created_to
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i 1 his true identity. Rec-
:tute for actual records that might reveal LY«
iizzt;i:tebe changed or replaced without violating 1aws‘o? requiring t‘r.zei
erson to perjure himself. The people being ?rotected usua%%{'gave crimi-
ﬁal histories, so pose problems of employability and adaptability.

Federal Law.-

Title V of the Organized Crime Control Act of 1970 auth?rizes the ;
Attorney Gemeral to provide for the security of government witnesses an

potential witnesses and their families involved in legal proceedings agaiust

a person alleged to heve participated in an organized criminal activity.
The Attorney General is authorized to:

provide for the health, safety and We%fare of
‘witnesses and persons...and the families of
witnesses and persons intended to be cal}ed
as Government witnesses in legal proceedings
instituted against any person a%léged to haye
participated in an organized cr}mlna1~activ1ty
whenever, in his judgment, testimony from, oI
willingness to testify by, such a Witnesg
would place his life or person, OT thevllfe,or
person of a member of his family or.household,
in jeopardy. Any person availing himself of
an offer by the Attorney General to use.sgc§
facilities may continue to use such fac111§1es
for as long as the Attorney General determines
the jeopardy to his 1life or person continues.

TFor these purposes "government” includes any state, territory,Gc;;:l~
political subdivision, as well as the United States. The Attorie§Ubdi;
eral may condition the protection of witnesses UPZF zgenzzimgeg s

ision' i their maintenance. s s ,
ision's .agreeing to pay for : . .
zhé federa% government has provided such service for nine stti;. fi?lth
vast majority of witness protection cases, the state 2?2 zi:te o?ficials
) i in this assistance,
cost of such protection. To obtain et
i t United States Attornmey Géneradl.
concerned should contact an Assistant | .
it is determined that protection should be provided, the U.s. ﬁarshals
'Service makes further arrangements.

Protection of a witness cannot safely end with t@e trli%, gecaﬁie he
may be subject to later jeopardy. The.statute recognlzei t 1sr ywzuld
getting a time limit on use of facilities. ?ew people, ;W;vesglve his
want to remain indefinitely in protected facilities. To help

problem, a program exists in which businesses are helping the federal gov- .

‘ernment relocate both federal and state witnesses. Over e;ghghﬁugiiegf’
witnesses have been relocated Ehiqugh-thelgzggizmin gngg;e;t 1iiélities

'has set up meetings of business , 8
gziﬁegéiicials of zhe U.S. Department of Justice. The resg?;se bzogzsi
néss leaders has been very good and most of t@ose contacte avied -
teered to help provide jobs when the probl?mr}s properlyhpre’ienram.to .
is neéessary,to~maintain,maximum-confidentlallty»about the prog
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- PROTECTION OF WITNESSES

protect the persons involved, and the Chamber of Commerce is not involved
in the actual arrangements.

A witness relocation under the program costs a great deal in terms
of money and manpower. The Justice Department has a relatively small staff
working on witness relocation. They are, however, willing to share exper-
tise with the states when appropriate. Should a state wish to use the
program, it can obtain an estimate of expenses for the relocation. These
will include all out-of-pocket expenses, but will usually not include the
salaries of federal employees working on the case.b

An article in Nation's Business about the program said that over
one hundred and fifty firms have offered to hire persons under this pro-
gram, and that the firm's chief executive_is psually the only person who
is aware of the employee's true identity.7 The article describes the steps
involved in moving witnesses to new locations, establishing new identities
for them, and maintaining confidentiality. It notes that "Unless there
is a complete breakdown in the system it is impossible to trace the wit~
ness to his new home. Even the prosecuting attorgey handling the case
1does not know where his witness will be located."

Any request for relocation should be submitted to Assistant Attorney
General Gerald Shur of the U.S. Department of Justice. He will make the
initial determination as to whether the Department of Justice can be of
help in the relocation. It must be noted that the decision to relocate a
witness is essentially left up to the local prosecutor. The Justice De-

partment will only provide advice, suggest alternatives, and/or render
aid when appropriate.” C

-State Legislation

As noted earlier, the federal facilities and relocation program may
be used by states and localities. Some states may prefer to rely primar-
ily on this means of protection. Others, however, may want to have their
own facilities or programs which may or may not require enabling legis-
lation. It may be necessary to authorize by law the expenditure of funds

to protect witnesses, whether protection is furnished by the state or by
the federal govermment.: : '

COAG staff members interviewed directors of eight state organizgd
crime units; none of these considered state legislation necessary. al-
though several mentioned the problem of financing protection. Several
had provided protection for witnesses in organized crime cases or had

‘used the federal law. New Jersey's Organized Crime and Special Prose-

cutions Section has been involved in relocation of witnesses on a number

of occasions, and reports that the process is terribly complex and hard
to'do well. S

~ Despite the complexities of relocation, one of the reasons advanced
for the low level of state participation in the federal witness reloca-
tion program is that the states may be doing the relocation themselves.
There are numerous pitfalls to a successful relocation. Since the great
najority of witnesses are criminals, it is sometimes difficult to get the
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PROTECTION OF WITNESSES

witness to adjust to a law-abiding life style once he is relocated. In
some cases the witness will attempt to exploit the relocation program by
using his testimony for bargaining leverage. It must be remembered that
relocation exists to keep people alive, and not to buy testimony. Some
witnesses are unwilling to take the decrease in income which often fol-
lows a relocation. The witness as a criminal was often making much more
than the position offered through relocation provides. GSome witnesses
are often unwilling to cooperate fully with - the security measures dinvolved
in relocation, and may thereby endanger not only their own lives but also
the lives of any agents accompanying them. A state should insist on total
cooperation from. a witness before relocating him.

Protection of witnesses is-one of the few areas of organized crime
control law that does not appear to involve constitutional issues, If
legislation is needed to assure that persons who testify in organized
crime cases are not jeopardized as a result, it is not likely that it
would meet strong oppositiom. Such legislation, like the federal law,
should probably state: the agency or official responsible for providing
protection; the definition of witness; the types & proceedings involved;
limits, if any, placed on the period before and after the trial during
which protection. may be afforded, and, if necessary, what funds are appro-
. priated. ‘

Interstate agreements might be very helpful 'in facilitating reloca-
tion, either temporary or permanent, to another state. A small state
might find it difficult to protect a witness in a non-institutional set-
ting, because of the difficulty of keeping his whereabouts:confidential,
and might wish to locate him in anmother state. h

COAG asked the states to cite their laws concerning protection of
witnesses. Twenty~five states reported that they had mo such legislatiom,
Several cited statutes relating to protecting witnesses from physical harm
These are summarized below to show different existing approaches. No state
had legislation comparable to the federal law discussed above.
¥
. Texas now protects witnesses by making it a felony, punishable by
imprisonment for two to six years, to tamper with a witness. Many other
states presumably have similar laws. although they were not reported.
Texas law defines tampering as offering benefits to a witness to falsify
or withhold testimony, or conversely, as coercing a witness. 'Coerce"
is defined as: to threaten, to commit any offense; to accuse a person
of any offense; to expose them to hatred, contempt, or ridicule; to hamm
their credit or business repute; or to take or withhold action as a public
servant.ll

The revised Kentucky Penal Code, effective January 1, 1975, makes
"intimidating a witness" punishable by one to five years imprisonment.
Intimidation is defined as the "use of a threat directed to a witness
or a person he believes may be called as a witness in any official pro-
ceeding" to influence testimony, induce avoidance of process, or induce

absence from'th‘ekproce,eding.12 ,

The 1973 North Carolina Legislature passed a law which allows a judge
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PROTECTION OF WITNESSES

to ordgr pFotective cu§tody for a witness upon the witness' request and a
detgrmlgat;on that @e 1s 2 material witness. The order may provide fo
protective custody in a penal institution, in .

Thesgsison having custody of the witness may not release him without his

con Or an order from the court. The i '
‘ : s protective order b

upon request of the witness or upon the courts own motion 137 be vacated

A new California law helps protect policemen from reprisals by exempt-

ing them from furnishing their h : . . .
testimony. 1% g r home address in affidavits, depositions and

. 1929M:§2a§§:i§t§s‘Stiggge concerning intimidation of witnesses was enacted
. ed in - It provides a penalty of up to fi
$5,000 fine for anyone who, dir indi Y Fully endervors nig
’ ectly or indirectly, willfull "

influence, impede, obstruct, del i int i ean o
’ -, ay or otherwise interfere with" an itn
juror, or any person furnishing information to imi i Y ot tome
j . . a criminal investigator con -
ing viclation of a state criminal layw Th n -

e C . e 1970 amendment made this law ap-
ply also to anyone who injures any person or damages his Pbroperty on accouﬁt

,of giving such informati i initi
ation or testimony. A definition of "criminal investi-

n .
gator™ was also added, and includes an individual or group who is legally au-

thorized by the state or a iti i visd
political subdivis i : s
or prosecution of state laws. ion to eonduct an investigation

. .Wlsconsin,_in a 1969 law, set maximum penalties of $10,000 or 5 years
}mprlsonment, or both, for anyone who causes bodily harm to a witness or
juror because of any testimony, verdict or indictments.1® 3 biyl introduced

in the 1973 Rhode Island‘Legislature, but not enacted, would have made it

a felony to criminally thredten a state's witness or an informer

_Availability of Funds

'Ipformation is not available as to whether any states budget funds
spe01flc§lly to provide protection for witnesses. A number of state orga-
nized crime control units, however, have confidential funds. While sucg
iﬁnds are always‘subject-to controls and meet standards of accountability

€y are not subject to public scrutiny. For this reason, they are some—’

times used for su i i i i
psd : ch purposes, according to information furnished the COAG

vhen, zze Departmgnt of Jgstice raised some objections to the federal act

Witnessewa§ pending, noting that "The question of grotgcting Government

éh =S is no? one of law but of practicality."d It thought that funds
ould not be limited to the acquisition of facilities, but should be al-

lowed for such-items as the salariées and expenses of U.S. Marshals. Fur-

t » 0

et:r, approp;latlons should be authorized to protect witnesses "in what-
éés: manner is dee?e§ most useful under the special circumstances of each
ase.  Such a provision would provide the necessary flexibility to ade-
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8. STATE INVESTIGATIVE GRAND JURIES

The ancient institution of the grand jury is being viewed in a’ new
light, as an investigative tool to combat organized crime. The federal
government, as a result of the Organized Crime Control Act, has placed new
reliance on the investigative grand jury. Several states have authorized
grand juries which are not restricted in jurisdiction to a.single county,
and many others are considering such legislation. This report describes
~existing laws and delineates some possible questions of pblicy.

Role of the Investigative Grand Jury

The Chief»of the Organized Crime and Racketeering Section of the U.S.
Department of Justice described the advantages of "what has been our most
effective tool: the investigatory grand jury:"

.+. [A] grand jury is awesome. The right of sub-
poena vests it with power that no detective or

agent can legitimately wield. The threat of per-

jury prosecutions can cajole timid witnesses into
giving information which would otherwise remain
hidden. When a,witness is immunized, under a

proper statute, he can be coerced into telling

all he knows with the threat of contempt proceed-
ings. Perhaps most importantly, the psychological
effect of being called before the grand jury, of
being summoned to answer questions in solemn. sur-- 2
roundings before ordinary citizens--this can un- ‘
nerve the most hardened capo in La Costa Nostra.l

The grand jury has been subject to criticism and it is sometimes
suggested that it be abolished.?2 Others have suggested ‘that its powers
be limited. A resolution before the House Judiciary Committee would
amend the Constitution to provide that no grand jury could present; in-
dict, or otherwise hold any person’ to answer for any federal offense.3
Two other resolutions would allow for periodic changes in what is now . -.
constitutionally mandated grand jury procedure.? On the other hand,
‘there are those who contend that the grand jury has several distinctly
valuable features. It can act as a safeguard for:thosé accused of a crime,
' since it is not dependent on the judgment of one individual, as is a pro-
Secutor system. Through its investigations, the grand jury can secure
. evidence for law enforcement officials. It can investigate derelictions
of duty by office holders. ‘'The system of holding regularly scheduled
grand jury proceedings tends to involve many different citizens in the

Criminal law processes of the community. 5 ‘

-While the composition and practices of the grand jury vary from state
° tQ state, a few generalities can be made. The size of the grand jury ran-
..ges from fifteen to twenty-three members. The grand jury investigates cri-

sminal matters presented to it by a court, a district attorney or other pro-
§ecutor,.or its members. It usually meets behind closed doors and proceedings
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‘and compel anyone but a prospective defendant to testify.
" plead the Fifth Amendment privilege against self—incrimination and be grant-

STATE INVESTIGATIVE GRAND JURIES

are somewhat less formal than those of a court, in that strict rules of

evidence are not observed. The grand jury may usually subpoena witnesses
Witnesses may

ed immunity.6 According to a 1970 article, grand jury report powers exist in,

" about half the states, on the basis of statute or common law.

A New York court, in examining the. grand jury's authority, concluded
that "A grand jury must meticulously observe those provisions of law which
define and limit its powers and duties and the procedures it must follow."8
Statute and case law concerning grand juries vary from state to state.Examina-
tion of such law is beyond the scope of this report, which is limited to
recent laws which authorize the Attorney General to petition for a state-
#wide'grand‘jury or to appear before a county investigating grand jury.

The Task Force on Organized Crime of the President's Commission rec-
ognized the importance of the grand jury in organized crime investigations

by recommending that, in jurisdictions with major organized crime problems,

at least one investigative grand jury be impaneled annually, and that its

sessions should allow reasonable time fo build an organized crime case, SO
that the grand jury would not be dismissed before successtul completion of
an investigation. The Commission recommended that courts allow reasonable
time extensions and that the prosecutor should be able to appeal judicial

dismissal of the grand jury, with a provision made for suspension of

+the dismissal during appeal.

The Commission pointed out that the automatic convening of grand juries

" tends to force less diligent investigators and prosecutors to explain their

lack of action. It also said that the grand jury should be able to replace
local investigators and prosecutors with special counsel by appealing to an
appropriate executive official, such as the Attorney General or Governox.

The National Association of Attorneys General adopted the following
recommendation at its 1971 winter meeting:

The Attorney General should have power to call a
statewide investigatory grand jury.

Statewide problems cannot be fet solely on the
local level. The Attorney General should have
authority to call a statewide grand jury to inves-
tigate organized crime and other matters of general
importance .0

The current reémphasis on the grand jury's role in investigations has .
resulted in new laws at both the federal and state level.

Federal Law

Title I of the Organized Crime Control Act of 1970 establishes special
federal grand juries in judicial districts having over four million popula-
tion. In addition, the Attorney General, his Deputy, or any designated As-
sistant Attorney General may certify to the chief judge of the district that.
such a jury is necessary "because of criminal activity in the district.” ‘

~In such di§tricts, a special grand jury shall be summoned at least ornce each
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18 months unless another special grand jury is serving.ll The jury must
mget at lea§t once each 18 month period. It shall serve until itydet:r—
m;nes Py majority vote that its business has been completed, but not more
angxi;igtzenhmqnths, unless the court orders a 6 month extension. No term
ed shall exceed 36 months, unless the grand jury is taking testi-

mony concerning noncriminal mi
misconduct ] e L .
a court. ct of a public official on direction of

The court may order an additional s
the c?urt determines that the volume of b
capacity to discharge its obligations.

pe?ial grand jury impaneled when
usiness exceeds the grand jury's

The constitutionality of this law

court isi i i
o twodgz;:;zn.t AbU.S. dlstrlcF court has upheld the contempt conviction
e ot thzz ih gfore a special grand jury called in Illinois. The
: elr contempt conviction does not a
tion even though defendants k T dimee e Brotec
_ argued that they reside in.a di i i
special -grand jury without the Att i's fitication. raeen
£ orney General's certification. "Assum~
;nglzzg§§§do,'that Fhe provision for calling special grand juries involges
o three1?§:;ogoiglcgh%mposes a heavier burden upon witnesses who live in
. ' icago, Los Angeles] urban areas, th 1 if3 i
1s not unreasonable or arbitrary," . ; qued that the
: ) V. The defendants al i
: _ : also argued that the
s;ze giuidsgzcia} grandljury and consequently the incarceration of witnes~
=S, > twice as long as that of a normal j
: . grand jury. However, the
court noted that a special grand jury may be called in any district.’ Once

called, its term and the 1114 i
Tl minets te burden upon unwilling witnesses is the same in

has been upheld in at least one

At the completion of its ter ]
- th Let m, the grand jury, with the
of a majority of its members, may submit a report: ' Fonetrrence

(1) con?erning noncriminal misconduct, malfeéa-
sapcg,vor misfeasance in office involving 6rgéhized
criminal activity by an appointed public officer or
employee as the bases for a recommendation of remo-
val or disciplinary action; or '

C

The official or employee may be federal, state,. or territorial.
The court is required to examine the report and file it as a public

;ec;rd only"%f the court is satisfied that it concerns a subject authorized
Y law and "is supported by the preponderance of the evidernce". Each per-

-~ .. son named therein and a reasonable number of witnesses designated by him

mu§t have ?een‘afforded an opportunity to testify before the grand jur

prior to filing of its report. a copy of the report must be given io Zhe
person named and he has at least twenty days to respond. Hisvrespohse be-
comes an appendix to the report, except for any parts which the court cos—

~siders have been i L T
been inserted "scandalously, prejudiciously, or unnecessarily."

Subject to certain other conditions, the report is then given to the officer

 or body who has jurisdiction over the person. concerned.
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This provision for grand,jury reports on noncriminal conduct has been
It is based on a 1964 New York statute, the con-

subject to controversy.
The New York

stitutionality of which was upheld by that state's courts.
law, however, has some significant differences, including a requirement

that the report_be;supported by a "preponderance of the credible and le-
gally admissibTe evidence."

The New York City Bar Committee, the American Civil Liberties Union,
and. the American Bar Association Section of Criminal Law opposed this pro-

vision of Title I. The latter group was:

...strongly opposed to giving the special grand
jury a power so inconsisternt with our constitu~
tional system of procedural due process which:
provides an opportunity for an accused person to
confront his accusers and defend himself in a
court of law and before a jury if he so chooses.
{this provision],..would deprive a public official
or employee of these rights and would substitute
instead weak remedies allowing the accused person
to testify before the grand jury, call witnesses
before the grand jury and to file an answer to

the grand jury report. This is no substitute for
the constitutional safeguards outlined in the Sixth

Amendment.15
Senator McClellan, author of the Act, argqued that:

ample means are provided for evaluation of a grand
jury report, which is not a "charge" of crime but

a set of findings regarding noncriminal conduct...
the court supervising the grand jury studies both
the evidence against the subject of the report and
the evidence which he adduced before the grand jury,
to see whether the report is supported by the evi-
dence. - The court's determination on that question
is subject to appellate review....Thus, a great
deal of "evaluation" of the _report is done before

it even reaches the public.

The Senator notes that, prior to this law, "the report writing functions of
federal grand juries have been substantially curtailed by district court
level decisions, although grand juries continue to issue and district courts
continue to accept reports.” The Supreme Court has never ruled directly

on the reporting power of federal grand juries.

Legislation which was pending before Congress in 1974 would have
changed the grand jury system. The bill, H.R. 9008, was in the Judiciary
Subcommittee last year. Hearings were scheduled but were not held. The
bill seeks to "restore to the ‘grand jury its traditional role of protect-
ing individuals from harassment and unwarranted prosecutionst The maximun
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eriod of i i ' ' ;

g onEhe lggzisqgmint for refusal to testify would be reduced from 18 t

the court finds Zh:tdtgz ;;g:1§e§ OE.aPPeal of contempt orders, unless ©
RO , : al 1s frivolous. a int '

required - _ ppointed coun ;

hig Y c;ﬁﬂ::gtemgt proc?ed;ngs, if the witnesses were unablzeiowggéd ge

testimony agéinét ahziiﬁzlslgtlo;.would prohibit the use of compelledor

: ' . Ss in all cases except periu '

jury. \The bill will be resubmitted to Conqregs ?n i;;g Pefors the grand

: , .
. '

State Grand Jury Legislation

Five st i i i
sey's law.szztgzszzghziliSGstgtew1de investigative grand juries. New Jer-
Wyoming?l ernacted such legislatigg i;ligigo'sR;n T o ories® o
Y . . : . ode Island k
ge;li:;oza;nei32§szslch became effective January 1, l97gézga8§§2 SUCh le:
! ely amended in 1973. ' o aer
' .
These 1 t i imi
that WheneveiwihzritizfsLantlally similar. The New Jersey statute provides
ninal gnever Fhe At .tney Gengral, or the Director of the Division of Cri-
Tary whion shéll havel' t? bg in the public interest to convene a grand
i on Sl hav Jurisdigtion extending beyond the boundaries of any
o assignmené o Ay"petlt;cn an assignment judge of the Superior Court
s state orend i gz m;y, for good cause shown, order the impaneling of.
bl dit AZ ln wtlch eyent said grand jury shall have‘state—wide
et tﬂe - east one 3gry serves at all times, Prior to the 1973
effectlve1; bk hj dgedwas required to consider whether the matter could
Gidon et Fhigy én. ? by a c?unty grand jury. The amendments élso ro—
€ Division of Criminal Justice paid the expenses incurrzioby

a regul ‘ i j i

Year? ;;esgitew1de grand Jury sits on a quarterly hasis throughout the

tidnai St:aﬂ:e"vigrney Gengra} may apply for the impaneling of as many addi-

o Ay e grand juries as he deems necessary. This additi ju
Y not sit for longer than eighteen months. e dusy

L4 ) 4
o an;o;zzziici :ndlzyomlng‘s laws are similar, except that the chief judge
o déterminatio our mgy issue t@e order, and the judge must, in making
handeay Lion, requlre'a showing that the matter cannot be'effectivel
‘ Y a county grand jury. Wyoming's law gives the éovernor, as weli

as th
, the Attorney General, the power to petition for a grand jury. In Flor-

ida, the matters which” j ' i
s a grand jury may consider are enumerated in the sta-

The administrati ; _

court a§m?nis2;S§rat}ve director of the courts in New Jersey, or the state
~administrator in Colorado, prepares a 1i g ,

drawn from existi R Lot P ist of prospective jurors

. -ing jury lists of the counties.’ g T T

tion is ' N S. In New Jersey, the composi-

need nottziciage as a county grand jury. In Colorado, the administratol;osl
: ~ihclude jurors from every county in the state, but may select jur-

- ors from i ; j
-S.1rom counties near where. the judge presides. Both states provide that

Wyom?:re Egantqge-fourth of,thgijurors‘shall be from any one county. In
o k»g, -ne clerk, upon receipt of an order by the district judge éf the

-121- Sy




DS e S b e et et earloetame STl e

STATE INVESTIGATIVE GRAND JURIES

court granting a petition to impanel a statewide grand jury, shall prepare
a list drawn from existing jury lists of the county. In all three states
the judge selects the jury; in Colorado, he does so with the advice of the
Attorney General. In Rhode Island, the jurors are selected at random from
the names of all prospective grand jurors appearing on current lists com-
piled pursuant to statutory directive.

Wyoming, New Jersey, Florida and Colorado provide that the judge who
issued the order impaneling the grand jury shall maintain judicial super-
vigion of it, and that all formal returns of any kind shall be made to. him.
He may order the consolidation of an indictment returned by a county grand
jury with an indictment returned by a state grand jury to fix venue for
trial. 1In New Jersey, jurors are summoned by the sheriff of the county
in which they reside; in Colorado, they are summoned by the clerk of the
court in which the petition for impaneling was filed. The expenses of the
grand jury are paid by. the state under all laws. '

These statutes specify that "“the presentation of the evidence shall
be made to the state grand jury by the Attorney General or his designee".

In 1971, Oklahoma adopted a constitutional amendment providing for
multi-county grand juries.23 However, enabling legislation has not been
enacted concerning such matters as jury selection or the Attorney General's
authority to prosecute indictments resulting from the grand jury, so no
action has been taken under the amendmen*. Legislation to clarify these
matters was introduced in 1974, with the Attorney General's support but
failed of passage. It will be proposed again in the 1975 Session.

Legislation to authorize statewide grand juries was introduced in the
1971 Pennsylvania General Assembly and in subsequent sessions. This would
allow the district attorney or the Attorney General to apply to a county
court for summoning -of an investigative grand jury when this was "neces-
sary because of criminal activity within the county”. Refusal to grant an
application would be appealable to the Chief Justice of the Supreme Court.
The Attorney General could also apply to a justice of the Supreme Court for
a statewide investigative grand jury when, in his judgment, the matter
could not be adequately handled by a county grand jury. The Bill contains
detailed provisions concerning investigative grand juries' powers and pro-
cedures. As of January 31, 1974, it had passed the Senate and was pending
in the House. Like the federal law, the proposed Pennsylvania legislation
would authorize issuance of the reports concerning noncriminal misconduct,
malfeasance, or misfeasance by a public officer. This portion of the Penn-
sylvania bill corresponds closely to the federal statute.

v The Wyoming statute provides that the statewide grand jury, in addi-
tion to its power to indict, may "cause an investigation to be made into
the extent of organized criminal activity within the state and return a
report thereon", if the Attorney General so requires.

Legislation at one time pending in Iowa would have allowed the Attor-
ney General to petition the Chief Justice of the State Supreme Court to im-
panel a grand jury. The grand jury would be impaneled in the same manner
as a coupty grand jury, except that challenges could be made only by the =~
Attorney General. : ' : ,
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A Bill introduced in the 1973 New York Legislature
14

Zguiiehave provided for statewide and regional grand juri
2 state suprene court ang yound oo i0® SFand Jury woula
ooate m AN examine evidence "concernin
ionduct,aiisfggszzz criminal cou?t of the state ang concern§£;f§§§s§§s-
ihothes aaonteas Ore i; negleft in public office by a public servant
oo g i otherwise . A regional grand jury would examine’ vi-
enses prosecutable in the criminal courts of the region. eT;e

but not enacted,
es, in addition
be impaneled’ by

r be_

W the Attorney General to make greater use of

grand jury only'for capital cases

and those involving statewide public officials.24

S Authority

¢ )
Other Laws Concerning the Attorney General!

S havevlegislat%on whichkauthoriées the Attorney -
gran@ jury, although these juries are not

grand juries are selected by order of the super-

The Attorney General ma
: y demand tha j i
not been 'selected.z6 In addition: ©.# grand Jury be Hpanels

statewide. In California,
ior court.25

ed if ‘one has

Whe?eyer the Attorney General considers the
public interest requires, he may, with or with-
ogt the concurrence of the districtAattdrney
d%recF the grand jury to convene for the invés;
tlgaFlon and consideration of such matters of a
criminal nature as he desires to submit it. He
may take full charge of the Presentation of such
matter Fo the grang jury, issue subpoenas, pre-
bare indictments, and do all other things inci—

dent thereto to the same 1
: extent as th i i
© attorney may do. = Sisrrict

The grand jury is furnished with broad inve

statewide process by subpoena.28 sgative povers, Hnotuging

O be cause for Prosecution, the Attcrney Gen-
to the prosecuting attorney or directly to
. A few other states give the Attorney Gen-

‘o In Michi
citi ' . , . > ] gan, he can use th
-12€n's grand jury as an investigatory tool.30 1pn Ne;ada, he may ap;ear

before j i i
re the grand jury, examine witnesses, and present evidence,3l

a regular or special grand juxr

Wisconsin law provides that a

' : : grand jury may be co o i i
gate crime"which is statewide in na . biote ) todan

ture, importance or influence";32 if
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such activity involves more than one county, the Attorney General may ap-
prove charging the costs of the proceeding to the Department of Justice.

Using this statute, the Attorney General had *rejuvenated the grand jury

concept .as an investigative device"33, initiating four grand juries over

the 1969-71 biennium. :

-~

A 1973 amendment to the Code of Criminal Procedures imposed a re-
quirement for a preliminary hearing following indictment by a grand jury.
Because of this, the grand jury law is no longer used. Extensive use is
made in Wisconsin of "John Doe" investigations, under an old statute which
provides that:

I1f a person complains to a judge that he has rea-
son to believe that a crime has been committed within
his jurisdiction, the judge shall examine the complaint
under oath and any witness produced by him and may, at
the request of the district attorney shall, subpoena’
and examine other witnesses to ascertain whether a crime
has been committed and by whom committed. The extent
to which the judge may proceed in such examination is
within his discretion. The examination may be adjour-
ned and may be secret. Any witness examined under this
section may have counsel present at the examination
but such counsel shall not be allowed to examine his
client, cross—-examine other witnesses or argue before
the judge. If it appears probable from the testimony
given that a crime has been committed and who commit-
ted it, the complaint shall be reduced to writing and
signed and verified; and thereupon a warrant shall is-
sue for the arrest of the accused. Subject to s. 971.23
the record of such proceeding and the testimony taken
shall not be open to inspection by anyone except the
district attorney unless it is used by the prosecution
at the preliminary hearing or the trial of the accused
and then only to the extent that it is so used 34

The provision for counsel was added recently. This‘typeiproceeding is
frequently used by the Attorney General's office, which is authorized by
statute3® to investigate crime which is statewide in nature, importance

or influence. The Wisconsin Supreme Court has defined a John Doe proceed-
ing as "primarily an investigative device, out of which can come either
an exoneration, by implication at least, or a formal charge of a crime"2°.

Kansas' Revised Code of Criminal Procedure retained provisions for
county grand juries. It also provides that the ‘Attorney General, an
Assistant Attorney General, or a county attorney who "is informed or has
knowledge of any alleged violation of the laws of Kansas" may apply to a
district judge to conduct an inquisition. The judge subpoenas the witnes-
ses. The’AttorneyfGeneral;’Assistant Attorney General, or county attorney
may issue subpoenas if the laws violated pertain to specified crimes. Tes-
timony is under oath and the prosecutor may grant immunity, "Witnesses are
entitled to counsel. If there is probable cause to believe that a crime
has been committed, the Attorney General, an Assistant Attorney Gehéral, or
a county attorney may file' a complaint and testimony and a warrant for ar-
rest shall be issued. '
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The federal law creates permanent special grand juries in heavily populated
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enforizmiiz2£ Waszington enacted a Criminal Investigator Act "to serve law
n combating crime and corruption®.38 : i :
nt At cox 1", It provides £
of a grand jury whenever a superi i : P o eutrictent meon®
d g perior court thinks there i ffici i
dence of crime or corruption in : requested by o or
, the county, or wheneve
secuting attorney, city attorne Tt L Attaties G Pros
ting : €Y or corporation counsel, Att
or special prosecutor appointed b : T the e
: - . Yy the Governor on request of
Jury. The grand jury shall inquire i i - Fencos orer
: ) gquire into all "indictable off ithi
the county which are present o or othereio
) ‘ ed to them by a public att i
come to their attention;™ thus, i jurisdicti mited to Cho e
» 1ts jurisdiction is limited to th ’
' ; ' : e county.
§ Zupﬁr;or court ?udge may be designated by the court as a "special in uir
Jjudge™ to hea; evidence of crime and corruption. ? !

cor z::fziigzg:;nGlaw piovides that, upon request of the county prosecu-
tor,, eneral shall assist him before the grand - i
inquiry judge. It also authorizes th i T he Abtorney eonoret
e court to direct the Att
to supersede the local i i Ceonirat o
C brosecutor, in which event the Att i
responsible for Prosecuting any indict i rnen:  Finaliv:
y indictments which are retiurrned i
the law says that "when the Atto \ ‘ e evininet 1
Law orney General is conducting a criminal i

| 1 in~

vestigation pursuant to powers otherwise granted him, he shall attend all

grand juries or special ingui j i i
es quiry judges in relation th
ecute any indictments returned by a grand jury." sreto and shall pros-

Composition and Procedures

¥

. Stazzeggzigrédo sta;ute~authorizes the Attorney General to petition for
Jury and authorizes the judge to order such j "

. a jury "for good
cause shown". The judge could presumably decline to order a jury impageled
:igaséhand‘allows the At?or?ey General or his designated assistants to cer~
Spezifyehzeeihfo; grand juries elsewhere. Neither Colorado nor New Jérsey

-how € foreman of the state grand jury i i
Y 1s selected, so the same
g;tgz:scaPPIYBSS for the county-grand jury; in both states,'he is appointed
ouptf Federal grand juries, however, elect their own foreman.

ctat Length ?f serv;ce of these grand juries differs. Members of Colorado's
g e grand jury serve.for one year, unless discharged sooner by the chief
gﬁege;aaétgough a county grand jgry serves for 18 months.40 In New Jersey,
iy g g Jury law does not specify the term, but a county grand jury con-
ues for twenty weeks and the judge may order an unlimited number of 3-

month exten51o§s.41 The special federal grand jury meets for 18 months

but may, by majority vote, extend its term for additional periods of 6 '
montbsﬁ not to exceed a total term of 36 months.42 The U. S. De artment of
Justice favored . this provision for extensions because: C ? e

It w?uld”have the effect of stimulating prosecutors
a?d 1nvestigators to take effective and timely ac-

- tion against organized crime in their districts.
?t~WOuld also insure that grand juries would stay
1n'§ession long enough for the unusually lengthy
period of time often required to build an organ-
ized crime case. Lastly, it would eliminate the
possibility of arbitrary termination of a grand
jury by supervisory judges.43 L '
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feel of the entire case.®

procedures involved, and the
‘when a case is brought into
that the prosecutor wouldn’'t
a conviction".50 These consi
grand jury, but have some app

He alone understands the legal principles and
adm1551bility of proposed evidence. Finally,
thg grénd jury zoom the prevailing feeling is
brlng.lt there if he didn't think he could get
dgratlons apply primarily to an indicting
lication to an investigating grand jurv.J

The Second Circuit has held that this time extension available to a
special federal grand jury is not applicable to a Rule 6 grand ery which
happens to be involved in the investigation of organized crime. The
court said that "each type of grand jury has its own durationkfixed by
its own statute". Therefore, the statute under which the grand jury was
formed controls its life span and not the nature of its investigation.

_ Washington's Criminal Investigatory Act of 1971
YldE§ for counsel.5l an individual called to testify before a d j
is given the right to counsel, and must be told of‘thiskright 9;;2 ifry
Forney may be present during all proceedingsattended byvhis ciient inl
immunity has been granted, in which case the individual may leave éhe rjiz

?o confe? with his-attorney. Utah also gives witnesses before the grand
jury a right to counsel, 52 but most states do not

There are differences in grand juries' subpoena powers. California gy oally pro-

specifically authorizes the Attorney General to subpnena witnesses before
the grand jury. In Ohio, the Clerk of the Court is to issue subpoenas when.
required by the grand jury, prosecuting attorney, or judge.4> Neither

the Colorado nor the New Jersey state grand jury laws mention subpoena
powers, but they state that these bodies shall have the same powers as a
county grand jury.

. The Supreme Court has said specifically that a witness before a grand
Jury has no constitutional right to counsel. One reason is that asg
Senator McClellan has noted, “the secrecy of grand jury proceedinaé is de-

A grand jury does not normally have the power to subpoena witnesses
directly. Usually, however, the court will issue them for the grand jury
without guestion. The court's willingness to issue and enforce subpoenas

...may be partially explained by the secrecy of
grand jury proceedings which generally protects the
individual from any significant harm until an in- :
dictment is made or a report issued at the end of i ‘ \
the investigation. It is at that time that the . : ) % Operation of State Grand Juries
court may most intelligently determine whether the . :
grand jury has exceeded its allowed scope of in-
vestigation.46

investigated," This has bee
for counsel.

Colorgdo, New Jersey, and Florida have used their‘state grand jur
laws. Their exXperience indicates that such statutes provide a practich
_ _ approach to expanding the Attorney General's powers in combating crime
Because of the variations in a grand jury's power to call witnesses, this | |

is a point states might wish to clarify when drafting legislation. The 1971 Colorado léw has been used every year subsequent to it
: 4 . its

; ‘ _ enactment. The first investigati i i ' i
Courts traditionally have held that procedural safeguards do not ap- in which there were many pdtegtia§ndégzzézsisaiiui:;Eozgzytdrungiﬁratlon
nty. er

- i ' i ilt i
ply to grand jury proceedings, because the grand jury can't determlnegul¥ | than call a special grand jury i e ma : -
"The grand jury merely investigates and reports. It does not try." This : was impaneled, becauge'theJw}inezszzcie225283;0t%og' the stater§e Jury
‘ itici o ommentator notes:’ . e jury were essentially
concept has been criticized because, as one commen the same in each case. In the second instance, a jury was impaneled to

investigéte apparent arson in condominium developments in a multi-county -
metropolitan area. Under the law, the Attorney General may designate
someone else to present the cases to the grand jury. In the first case,
thellocgl dlstr%ct attorney was designated, but the Attorney General's

. folcs 1shhandllng the second case. ' This case is still under investiga-
ion by the grand jury. Another major. investi i i

! . | th lgation concerned

cause of the ex parte,proceedlngs, the‘w1Fness.has corruption in the state prison system. A fourth concern & EQ?Slble

neither the right to confront those who might im- problem of brib £ i ici i arigs and pecerty
o e ;fo canfront those wha might in- | Pr e ibery of public officials by a chemical company, and resulted

i ;Ci§e48lm’ nor ght ¢ Y v i in a number of indictments.- In addition to the condominium fires, the

behalf. grand.jury.ln 1974 investigated a nursing home chain for possible crimi-

nal violations and also a series of people for possible tax violations.55

A ey L T
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In addition to the ahsence of counsel, the scope
of the grand jury's inquiry is generally not ‘limi-
ted as it would be at trial; there is freguently.
no requirement that an indictment be based on evi-
dence which would be admissible at. trial; and be-
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Inother recent article compares the grand jury to the preliminary hearing.
Tt suggests that the concept of “critical stage of the prosecution” might
eQually well be applied to grand jury proceedings, thus making it subject
to recent Supreme Court decisions on Fifth and Sixth Amendment rights.49
Another critic points out that 'grand jurors must place enormous trust in
. the prosecutor's guidance", because it is he "who tells them what the
charge is, who selects the facts for them to hear, who shapes the tone and

e

The Attorney General of Colorado reported to COAG that "I have en-
COgntered”no expressed objection to the statewide grand jury concept
-ngﬁe thg contrary, our law'seems well received in this state". A'5pec-
‘;lal'comm;ttee'wasfagpointed by the Chief Judge of the State Supreme Court
to ‘make recommendations concerning the entire jury system. The comnittee,

i o R e PO B |

~126- ' Lo | ~127-~




e =

STATE INVESTIGATIVE GRAND JURIES

which was composed of judges, district attorneys, the public defender, and
private attorneys, recommended that the statewide grand 4jury be continued.
It also recommended that witnesses be allowed to have counsel inside the
grand jury room, and that district attorneys be given the power to subpoe-
na witnesses before the grand jury. S

The Director of the Division of Criminal Justice of New Jersey's De-
partment of Law and Public Safety believes that: "The State Grand Jury has
been a very effective agency in this state. It has not conflicted with the
local grand juries or prosecutors, but rather has supplemented them by £il-
ling an important gap in our law enforcement structure."57 ~The state grand
jury is used for many matters brought to the attention of the Attorney Gen-
eral's office by the State Police; and is not limited to organized crime.
For example, one case concerned an attempt by a chief of police to fix a
traffic ticket, on the assumption that municipal corrﬁption was a matter of
statewide interest. Anocther involved homicide by an interstate motorcycle

gang.

From 1969 to December 29, 1973, New Jersey's statewide grand juries
have returned 330 indictments, naming 841 defendants. The major offenses
involved have been as follows: gambling ~ 122 indictments; public corrup-
tion - 63; major thefts - 43; loansharking - 8; perjury - 12; narcotics -
11; prison riot cases - 43; fraud - 7; murder - 6; labor corruption = 4.
Other offenses for which indictments have been brought are contempt, arson,
illegal electronic surveillance, criminal 'antitrust, forgery, and conspir-
acy. Most cases are multi~-county aituough some corruption cases have been
confined to a single county. All inwvestigation and presentation for these
grand juries have been handled by the.Organized'Crime and Special Prosecu-~
tors section of the Department of Law and Public Safety, and all cases re-
sulting from the grand juries have been tried by this section or by the
Department's Trials Section.  In New Jersey, the State -Police are under the
Attorney General, so work with the Organized Crime Section. ‘

The Florida statewide grand jury law has been used twice. - The first
investigation was headed by the state's attorney from Hillsborough County
and involved an investigation of drug abuse and drug traffic.. The second
investigation is presently underway.58 ~ - ' :

An investigation brought under Washington's 1971 Criminal Investiga-
tory Act disclosed a widespread "payoff" system operating within the Seat-~
tle Police Department which reached to the highest level of city goévernmen
Several. cases have been brought which relate to the investigation and re-
sulting indictments, although none of these challenged the statute's consti-
tutionality.60 Co ‘ '

Investigations hHave been carried out under the 1970 Ohio law directing
the Attorney General to locktinto organized criminal -activity on direction
of the Governor or General Assembly.®l The first two investigations brought
through the statute did not actually deal with organized crime cases. The
first one which concerned alleged criminal activity at‘Lima;Staté Hospital,
was headed by the Chief of the Division of Criminal Activities, assisted
by investigators from the Highway Patrol. The other concerned-thekdisord?rs

at Kent State University in 1970. Investigations are presently underway un-,

der the statute which involve organized criminal activity. Information was
not available regarding the nature of the investigations.
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The state grangd jur
report. Some of the indi
Act, claiming that this r
giizszmezgmgnt'freedoms. The court ordered the repo

. ound that "a report io ¢ j
authority if the report vi . Cre grared Srand 2o

violat :
sure of evidence".62 g4 es the grand jury's sec

p N
i , 63 N

rt destroyed and ex-
v is issued without

en The federal law has been used extensively
w1t. federal organized crime strike forces. :
strike forceg and they rely heavily on it.

.pa%ticularly in connection
This is a useful tool for the

, The Director of Criminal Just
the most important and nece
statewide grand jury."64
to strengthen the Attorney

ice in New Jersey has said that "[olne
: of
Ssary tools against public corruption is the
Other st?tes may.wish to consider this approach
General's role in organized crime control.

]
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‘9. WITNESS IMMUNITY

Witness immunity legislation has long been recognized as an effective
tool in law enforcement. This chapter will review the fundamental consti-
"~ tutional issues involved and report the current status of legislation. Infor-
~mal, non-statutory immunity is beyond the scope of this chapter.l

Intruduction

In Kastigar v. United States, Mr. Justice Powell noted that:

The power of government to compel persons to testify
in court or before grand juries and other governmental
agencies is firmly established in Anglo-American juris-
prudence. The power with respect to courts was estab-
lished by statute in England as early as 1562, and
Lord Bacon observed in 1612 that all subjects owed the
; King their "knowledge and discovery"...[Tlhe general

‘ common law principles that "the public has a right to
every man's evidence" was considered an "indubitable
certainty" which "cannot be denied" by 1742. The
power to compel testimony and the corresponding duty
to testify, are xrécognized in the Sixth Amendment re-
quirements that an accused be confronted with the wit-
nesses against him and have compulsory process for
‘obtaining witnesses in his favor.?2

This essential pewer of government to compel testimony is not ungquali-
fied, however. A fundamental exception to the duty to testify is the Fifth
Mmendment privilege against compulsory self-incrimination. This privilege,;
standing alone, effectively bars proof of certain crximinal activities when
~the only parties who could give useful testimony are themselves implicated
“in the offense. But, as Dean Wigmore notes: "The privilege protects only
against legal consequences of conduct; hence; the legal consequexices lack~
ing, the privilege does not exist for such conduct." The practice of
granting immunity from prosecution to witnesses for the state was begun in
early 18th Century England. The practice was carried to the American Colonies
where the colonial legislatures of Pennsylvania and New York enacted early
~immunity statutes. Today, the federal government, all states, the District
. of Columbia and Puerto Rico have witness immunity legislation.

» Professor Henry Ruth at a National Association of Attorneys General Con-
ference, stressed the eritical need for testimony by cooperating witnesses
in the fight against organized crime:

I recall a remark made here in Massachusetts a couple
of years ago when a bill was pending that ‘We do not
want our cases made by finks.' Well, most of the orga-
nized crime cases are made by finks, and you are going
to want to subpoena them to these investigative grand
juries and maybe give them immunity. At least, you
will want the authority available; if not general
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immunity, certainly immunity for those crimes in which
organized crime enforcement will most likely come up
with indictments. : :

In a recent article, Attorney General Lee Johnson of Oregon noted that
"an immunity statdte is particularly useful in prosecuting organized crimi-
nal activity. In crimes such as gambling or sale of narcotics, the victim
is as guilty as the perpetrator. Unless the state can immunize one, it is
very difficult to prosecute. the other.'®  Another article notes that, until
recently, immunity legislation has applied only to specific offenses. This
reflects a view that "the immunity device is justified only where, because
of the nature of the crime under investigation, the acquisition of evidence

from untainted scurces is especially difficult.'?

Constitutional Issues

The most prominent constitutional issue related to witness immunity
has been whether the Fifth Amendment requires transactional cor use immunity
in order to compel incriminating testimony. The Pennsylvania Attorney Gene-
ral's brief in Pennsylvania ex rel Specter v. Mario Riccobene gave the fol-
lowing definitions of "transactional” and "use" frmmundi ty,: ‘

This distinction may be illustrated as follows: if
an individual receives 'transactional immunity' in a
grand jury investigation of narcotics in which he al-
so is compelled to discuss his participation in a mur-
der, prosecution for murder could not subsequently be
underxrtaken.  Thus, the witness may‘not be prosecuted:
for any crime about which he is compelled to testify
“'before the grand jury. . In contrast, 'use immunity'
is much narrower. The grant of immunity is limited
to the actual testimony which the witness is. com-'
pelled to give. Thus, in the hypothetical [case]
outlined above, although the actual testimony con-
cerning the murder could not be used, the witness
would still be subject to prosecution for the mur-
der to which he referred if other independent evi-
dence could be obtained.

[Ulnlike a ‘use' immunity statute where independent
evidence dexrived from compelled testimony could be
used, the. 'transaction' immunity statute is an ab-
solute bar.8 » ‘

Counselman v. Hitchcock9 was the first case in which the constitution-
ality of a witness immunity statute was. considered by the U.S. Supreme Court.
In that case, a unanimous Court held that a federal statute which provided
immunity solely from the use of -compelled testimony was not coextensive with
the privilege it replaced. The Court stated that the statute “could not,
and would not, prevent the use of his testimony to search out other testimony
to be used in evidence against him. 20 Therefore the witness was justified
in refusing to testify after the grant of immunity. In dictum at the end of
the opinion, the Court stated that an immunity statute, in order to be con-
stitutional, "must afford absolute immunity against future prosecution for
the offense to which the question relates.'- N
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. Soo? after the Counselman decision, a new immunity statute applicable'

Cf’ProceEdlngs,befor? the Interstate Commerce Commission was enacted by the

egngress.' This legislation, The Compulsory Testimony Act of 1893, was draft-
o satisfy the broad language of Counselman and provided that:

No person shall be brosecuted or subjeéted to any pén—
alty or forfeiture for or on account of any transaction
matter or thing, concerning which he may'testifv or '
produce evidence, documentary or otherwise... "

In.Brown v. Walkerd3 the Supreme Court held that’the immunity provided b
this sectlén w§s co-extensive with the Fifth Amendment‘privilege and theie-
gzziccgziiltutlopa%. Subsequegt state and federal statutes followed this

; m, providing transactional immunity. Not until 1964 was there an
doubt that these statutes met the minimum constitutional requirement. !

Iq a 1964 decisi?n, HMurphy v.Waterfront Commission,l4 the Court seem-
fq to su?gest that legislation providing immunity for the "use and deriva~
;;ve use ‘of compelled testimopy would withstand a constitutional challenge.

he questlop before the Court in that case was whether a state, by a grant
of transactional immunity under state law; ‘could compel a witnéss t g ti
fy to facts that tended to incriminate him under federal law. o TesET

¥

. The court held that such testimony could be compelled but that the
co@pglled testimony and its fruits cannot be used in any manner fed
officials in connection with a criminal prosecution against him "Rg ; o
footnotg, the Court stated that the federal government would ha;e the ;u:d
of Qrov1ng that a subsequent federal prosecution against the witness was niz
derived fromkthe fruits of -the previously compelled testimony in state coﬁrt~l6
Pre;u@ably, the decision would cover a reverse situation by protecting th .
rec}p}ent of federal immunity from state brosecution ‘and by protectihg the
re01p1e?t of immunity in one state from prosecution in a sister stétegbased
upon evidence derived from the fruits of the compelled testimony. ©

. Based upon the language in the Murphy opinion and re~examination of
‘ounsglman, the new federal general immunity statutel? and a New Jersey
lmmugity statute for investigations of the State Commission of Investiga~

~tion™" provide immunity from the use of compelled testimony and evidence

derived therefrom. The question of whether use and derivative use immuni-

~ty is constitutionally sufficient was brought directly before the Court in

recgnt challenges to the constitutionality of both statutes. In the com-
panion cases of Kastigar et al v. United States; and Zicarelli v. N.J
State Commission of Investigation<V decided May 22, 1972, the Couré u.Q'
held the constitutionality of these statutes: | B P

...the immunity provided by 18 U.S.C. sec. 6002
lgaves the witness and the prosecutorial authori-
ties in substantially the same position as if the
witness had claimed the Fifth Amendment;pfivilege.
The immunity is therefore coextensive zith the
privilege and suffices to supplant it.
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In a subsequent criminal prosecution of a witness compelled to testify by
a grant of use and derivative use immunity, the prosecution has the burden
of proving affirmatively that its evidence is derived from a legitimate
source wholly independent of the compelled testimony.’ '

In ancther opinion handed down the same day, Sarno V. Investigating
the court rejected a challenge to a Illinois transactional im-

munity statute. The petitioner claimed that the statute failed to give him
full transactional immunity as required by Counselman. Since neither party
contended that the scope of immunity provided by the Illinois statute was
less than the "use and dexivative use" standard of Kastigar and Zicarelli,

the writ was dismissed as improvidently granted. ‘

Commission,22

Following the decisions of the Court in Kastigar and Zicarelli, state
legislatures may revise their immunity statutes so as to prohibit only the
"use and derivative use" of compelled testimony. As Table 7 shows, a number
of states are considering or have proposed this change. The usefulness of
a "use immunity" statute was pointed out by Professor G. Robert Blakey at

a NAAG conference:

«+e1f you have immunity statutes that are transac-—
tional in character, work to shift them into 'use"
immunity statutes. The usefulness of the use type
of immunity has nothing to do with the legal fact
that you can go out later and prosecute a witness,
after you immunize him. -While the theory says that
ig what you can do--for any prosecutor to do it is
asking for trouble. With transactional immunity,
all the witness has to do is mention the transac-
tion; he does not have to £fill in the details. So
his attorney can tell him to just mention it,; and
then say, "I don't remember." But with a "use"
statute, a smart attorney advises his client to
tell a1l he knows, because the more he tells, the
less can be later used against him. So "use" stat-
utes encourage fuller disclosure by witnesses and
‘that is what they are really all about.

Federal Legislation

The National Commission on Reform of Federal Criminal Laws reconmended
legislation to reform the federal immunity laws both in form and substance.
In place of the more than fifty specialized immunity provisions tied to particu-
lar substantive statutes, the Commission suggested a single immunity provision
applicable to compulsory testimony in three situations: court-grand jury
proceedings; formal administrative hearings; and Congressional investigations.
Satisfied that a substitution of use and derivative use immunity for transac-
tional immunity would meet constitutional requirements, the Commission pro-
posed a "use" type'statute.2 ' ' ’ ‘

The recommendations of the Commission servedias the model for Title II
of the Organized Crime Control Act of 1970 which provides that:
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TABLE 7. WITNESS IMMUNITY LAWS

Alabama No general statute. Specific sections include:

ALA. CONST. BArt. 8, sec. 189 ~ Election law vioclations.
ALA. CODE tit. 28, sec. 90 (13) (1951) - Trade practices in-
vestigations. '

ALA. CODE tit. 29, sec. 171 (1915) - Common carrier's 1li-
quor violations. o »

ALA. CODE tit. 29, sec. 234 (1909) - seizure of liquor.

Alaska No general statute. Specific sections include:

ALASKA STAT. sec. 06.05.020 (1951) - Banking and finance.
ALASKA STAT. sec. 23.20.070 (1955) - Department of Employ-
ment Security.

Arizona ARIZ. REV. STAT. ANN. sec. 13-1804 (1969, amended 1971) -
Transactional immunity for witnesses compelled by court to
testify before any judicial or grand jury proceeding.

Arkansas No general statute. ‘specific sections include:

ARK. STAT. ANN. sec. 73-225 - Proceedings before Commerce

Commission. '

ARK. STAT. ANN. sec. 81-1114 (j) - Employment Security

Commission. ' : ,

ARK. STAT. ANN. sec. 66~2122 -~ Insurance Commission hear-

ings.

ARK. STAT. ANN. sec. 66-3014 - Insurance trade practice

hearings.

ARK. STAT. ANN. sec. 73-225 & 84-105 - Public Service

Commission. A

ARK. STAT. ANN. sec. 41-4120 - Sabotage Prevention Act.

ARK. STAT. ANN. sec. 67-1253 - Securities Act.

ARK. STAT. ANN. sec. 70-310 - Unfair Practices Act.
California CAL. PENAL CODE sec. 1324 (1968, amended 1969) - Transac-

tioval immunity in felony proceedings and in Attorney Gen-
eral's investigations of organized crime granted by court
at the written request of District Attorney or Attorney
General. The 1969 amendment, adding provision for immuni-
ty in Attorney General's investigations of organized crime,
will remain in effect only until the 9lst day following
adjournment of 1974 legislature unless reenacted. Consti-
tutionality upheld in People v. Williams, 11 Cal. App. '3d
1156, 90 Cal. Rptr. 409. (1970); People v. Boehm, 270 Cal.
App. 2d 13, 17 cal. Rptr. 590. (1969) . o ‘
CAL. PENAL CODE sec. 1324.1 (1968) - Transactional immuni-
ty for witnesses compelled to testify in nisdemeanor pro-
ceedings granted by court at request of District Attorney.
CAL. PENAL CODE sec. 1099, 1101 - When two or more defen-
dants are jointly accused, the court may at any time be-
fore the defendants begin their defense, on the applica~
tion of the prosecutor, direct any defendant to be dis—
charged that he may be a witness for the state. Such an
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California

{(cont'd.)

Colorado

Connecticut

Delaware

Florida

Georgia

Hawaii

Idaho

o . .
der is an acquittal of the defendant discharged and is

‘a barG;$ another prosecution for the same offense
Ei?.» . CODE.sec. 9410 - Immunity afforded witn.
ore the legislature. : oeees

COLO. RI : ’
Transai?géniié?. ANﬁ. sec. ;?4—1—18 (1963, amended 1969) -
i proceed}mmuplty f?r'w1tnesses compelled to testify
oo ol ing involving a violation of the penal law

e y the court upon motion of state's attorney

CONN. GEN. S :
i oy fOiTA?, ANN. sec. 54-47a (1969) - Transactional
procmsdinie 'w1t;esses cofpelled to testify in criminal
involving narxcotiecs, gamblin
: . g, or felonious
crimes of violence granted by court upon ;pplication gf

'.t ole}! Jfl. . N

DEL. i )
immunfngfANN“tlt. 11, sec. 3508 (1967) ~ Transactional
Y for witnesses compelled to testify in criminal

prosecutions and grand j ; X
Jury- investigations ;
of Attorney General and order of court. spen motien

FLA. ¢ ]
renumg:?ig seg.‘9l4.04 (formerly sec. 932.29, amended 1969
and amended 1970) -~ Transactional immunity for '

wit i
nesses compelled to testify in all criminal prosecutions

before court havin i
_ g felony trial jurisdicti i
grand jury investigations. Jesiedietion, and da a1

No current general statut
. ; e. HB 66 would have provid
: ed
f;s:r;qz attoréey agthorlty to grant immunity io witneszes
: elony trlale1th approval of trial ‘court judge.

HAWAII REV. LAWS sec. 621C 1-3 (1971)

immunity statute. tor orang stness

Witness before court or grand jury may

- be compelled to testify and given transactional immunity

§§w§§§e;E3f courts upon application of state
: . LAWS sec. 746-15 - Witne in g i
given transactional immunity. 5568 n.gambling cases
HAWA ‘
WAII REV. LAWS sec. 728-8 = Transactional immunity for

witnesses in conspirac i :
y trials. A use immuni : !
to pass the 1973 legislature. wnity bill failed

;gﬁiObCODg ANN. §ec. }9Tlll4 (1970) - pProwvision for agree-
ont yiw1tniss in criminal proceeding to testify volun-
rily in return for transactional immunit

fo v . . Prosecutin
attorney who attains his it Y. Cfo
e k .S agreement submits it to court for
iDAgO,CODE AyN: sec. 19-1115 (1970) - Transactional immuni-
Yy 1n any criminal proceeding. Prosecuting attorney re-
quests order from court and hearing held for witness to
show cause why he should not be compelled to testify

=141~




e e

TABLE 7. WITNESS IMMUNITY LAWSf’A

Illinois

Indiana

Iowa

Kansas

Kentucky

Loulsiana

IIL. ANN. STAT.ch.38 sec.l06 (Smith-Hurd 1963) - Transac-
tional immunity granted by court at motion of the state in
any investigation before a grand jury o¥ trial in any
court.

ILL. ANN. STAT.ch.63 sec.315 (Smith-~Hurd 1971) - Transac-
tional immunity for witnesses compelled to testify before
T1linois Crime Investigating Commission.. Upheld in Sarno
v. Investigating Commission, 32 L. Ed. 24 243 (1972).

IND. ANN. STAT. sec. 9-160la (1969) - General immunity stat-
ute for all criminal prosecutions. Prosecuting attorney
requests in writing an order compelling testimony from a
witness who is given notice and a hearing. A witness com-
pelled to testify shall "not be prosecuted on account of
any answer given or evidence produced."

S,F. 568, 1974 Legislature, Transactional immunity for wit-

nesses compelled to testify in any judicial proceeding upon .
motion of Attorney General or county attorney and order of
court. ‘ ‘ : .

KAN. STAT. ANN, sec. 23-3102 (1970) - Transactiopal %m@uni—
ty granted to witnesses compelled to testify at inquisi=
tions by Attorney General, Assistant Attorney General, or

county attorney. . L ) '
KAN éTAT. ANN. sec. 62-1428 - Transactional immunity may

be granted to witnesses in gambling prosecutions.

ral statute. Specific sections include:
g; %§%? STAT. ANN. sec. 233.070 - Actions to abate houses

f prostitutiomn. ‘ ) _
EY gEV. STAT. ANN, sec. 436.510 - Gambling prosecutions.

KY REV. STAT. ANN. sec. 437.140 - Conspiracy prosecutions

act No. 410, 1973 legislature, added article'439.l to Code
of Criminal Procedure, authorizing use immunity. Other

specific sections include: ; .
LA. REV. STAT. sec 15:468 - Bribery or corruptly influen-

cing officers. L ‘
1A. REV. STAT. sec. 51:146 - Discovery proceedings under

monopoly laws. R N S .
‘LA. REV. STAT. sec. 23:1663 - Unemployment compensation
proceedings. ' - ,
IA. REV. STAT. sec. 53:204 - Sabotage; D;sloyalty.
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Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

‘ME. REV. STAT. ANN. sec. 15-1314-A (1968)v— Transactionai'im;

munity granted to witness who is compelled to testify in
any criminal prosecution. The Attorney General must ap-

prove the grant 'of immunity prior to court crder compel-~
ling testimony.

No general statute. SB 541, not enacted by 1972 session,
would have provided general use or derivative use immunity
to witnesses compelled to testify in criminal proceedings.'
States. attorney, after fifteen days notice to Attorney
General, would apply to court for order compelling testi-
mony . ; o
Specific immunity sections include: .

MD. ANN. CODE art. 27, secS. 23 & 24 - Prosecutions for

"bribing athletic participants and public officials.

MD. ANN. CODE art. 27 secs. 39, 262, and 371 - Gambling
and lottery prosecutions. :

MD. ANN. CODE art. 33, sec. 26-16 - Prosecutions for elec-
tion irregularities.. ; ,

MD. ANN. CODE art. 27, sec. 400 - Minor obtaining liquor.
MD. ANN, CODE art. 27, sec. 542 - Sabotage prosecution.

MASS. GEN. LAWS ch. 233, sec. 20C~20I {1970) - General im~
munity statute providing transactional immunity to witness-
es compelled to testify in criminal proceedings for thirty-
eight enumerated offenses. At grand jury proceedings, a
Supreme Court Justice may grant immunity upon application
of the Attorney General or District Attorney. At trial,

a Superior Court Judge may grant immunity, to a witness

who had Supreme Court immunity before grand jury.

MICH. COMP. LAWS sec. 767.1%a & 767.19b (1970) - Transac-

© tional immunity for witnesses compelled to testify in any

matter before grand jury upon application of prosecutor
to. Judge who summoned the jury. -

MINN. STAT, sec. 609.09 (1963) ~ Transactional immunity..to.

. witnesses. compelled to testify in any criminal proceeding. -

Prosecuting Attorney in writing applies to court for order,
granted after notice and hearing if not contrary to public
interest. : ; » . :

No general statute. Specific sections include:
MISS. CODE ANN. sec. 1101 - Anti-trust proceedings.

~MISS. CODE ANN. sec. 2049-06 - Champerty and maintenance -

prosecution. -

MISS. CODE ANN, sec. 2527 - Dueling.

MISS. CODE ANN. sec. 35 -~ Futures contracts.
MISS. CODE ANN. sec. 2529 - Gambling.

' MISS. CODE ANN. sec. 586l - Game and Fish violations:

MISS. CODE ANN. sec. 3337 - Witnesses beforr legislature.
MISS. CODE ANN. sec. 2630 - Liquor law violai-ions.
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Missouri

Montana

Nebraska

Nevada

New Hampshire

New Jersey

New Mexico

No general statute, Legislation was introduced but not
passed in the 1972, 1973 & 1974 Leglslatures that would have al-
lowed use immunity. It would have: provided use and deriva-
tive use immunity to witnesses compelled to testify in
~any criminal proceeding upon application of the state's
attorney or Attorney General to the court.

Specific sanctions inciude:

MO. REV. STAT. sec. 416.230, 416.330, 316, 370 416,400 ~
Anti~-trust proceedings.

MO. REV. STAT. sec. 386.470 - Public Service Commission

MO. REV. STAT. sec. 73.840 - Public Utilities Commission.

No general statute. Specific sections inélude:
MONT. REV. CODES ANN. sec. 94-1617 (1947) - Extortion.
MONT. REV. CODES ANN. sec. 94-2422 (1947) - Gambling.

No general statute. Specific sections include:

NEB. REV. STAT. sec. 28-707 (1929) - Brlbery to attain
paving contracts.

NEB. REV. STAT. sec. 28-960 (1925) - Gambling.

NEB. REV. STAT. sec. 45-113 (1929) - Usury.

NEV. REV. STAT. sec., 178.572 (1967) =~ Transactional immun-
"ity for witnesses compelled to testify in any grand jury
investigations or trial upon motion of state.

NEV. REV. STAT. sec. 465.050 (1%911) - Gambling prosecutions.

" N.H. REV. STAT. ANN. sec. 516:34 (1967) - Transactional
immunity for witnesses compelled to testify in any crimi-

nal proceedings upon application of state's attorney with
Attorney General's approval.

N.J. REV. STAT. sec. 2A:81-173 (1968) ~ Use and derivative use
immunity for witnesses compelled to testify in any ¢riminal
proceeding.  If a person refuses to answer a question on the
ground that he may be incriminated thereby, the prosecuting
attorney with the approval of the Attorney General may apply
to the court for an order compelling testimony.
~N.J. REV. STAT. sec. 52:9M~17 (1968) = Use and derlvatlve
use immunity for witnesses compelled to testify in investi-
gations of the N.J. State Commission of Investigation. Twenty-
four hours written notice to the Attorney General and county
prosecutor. Upheld in Zicarelli v. N.J. State Commission
of Investigation (USSCt. -~ 5/22/72). :
 N.J. REV. STAT. sec. 2A:81L ~ 17.1 et seqg. Use and derivative
‘use immunity for public employees who, undexr the statute,
may be compelled to testify as to matters pertaining to
thelr publlc offices.

No general statute. Specifié sections include:
N.M. STAT. ANN. sec. 64-27-40 (1941) ~ Investigations of

. Commission regulating motor carriers.
. N.M. STAT, ANN. sec. 69-7-7 (1941) - Corporatlon Commission

hearlngs.
N.M. STAT, ANN. sec. 53-2-12 (1941) - Violations of hunt-

ing and fishing regulations.
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New Mexico
(cont'd)

New York

North Carollna

North Dakota

Chio

) N.M. STAT. ANN. sec. 40A-9~15 (1963) - Prostitution and
lewdness cases.

N.M. STAT. ANN. sec. 40A-19-14 (1963) - Gambling..

N.M. STAT. ANN. sec. 58~9~19 - -Insurance Hearings.

N.M. STAT. ANN. sec. 65~3-8 - 0il and gas regulation
hearings. . '

N.M. STAT. ANN. sec. 59~9-11.9 -~ Unemployment compensa-~
tion hearings. ,

N.M. STAT. ANN. sec. 58-9-34 ~ Insurance (1973).

N.M. Laws 1973, Ch. 225 - Governor's Organlzed Crime Pre-
vention Commission hearings.

N.Y. CODE CRIM. PROC. art. 50 (1971) - Transactional immun-
ity for witnesses compelled to testify in any legal pro-
ceeding other than grand jury investigation upon motion

of state and court order.

N.Y. CODE CRIM. PROC. sec. 190.40 - Transactional immunity
for witnesses compelled to testify in grand jury investi-
gation. .

N.Y. EXEC. LAW sec. 70-a(6) (1971) - Deputy Attorney
General conducting organized crime investigations may con-
fer immunity in accordance with 50.20 of CRIM. PROC. LAW
after notice to the district attorney of the county.

No general statute. Specific $Sections include:

N.C. GEN. STAT. sec. 8-55 - Gambling and illegal sale of
liquor. : , ' ‘

N.C. GEN. STAT. sec. 163-90, 163-277 - Election irregulari-
ties.

N.C. GEN. STAT. sec. 14-354 (1913) - Prosecution for in-
fluencing agents and servants in violating duties owed em-

ployers. -

N.C; GEN. STAT. sec. 75-11 -‘Attorney General investiga-

tions of monopolies.

Passed by the 1973 leglslature and effective July 1, 1975:

N.C. GEN. STAT. sec. 15a~1051 et seq. - Transactlonal im-
munity for witnesses compelled to testify before courts and
grand jurles upon application of district attoxney with notifi-

‘cation to Attorney'General

N.D. CENT. CODE sec. 31-01-09 (1967) - Transactional im~
munity for witnesses compelled to testify in any criminal
proceeding. If a witness refuses to answer questions on
the ‘grounds that he might be incriminated thereby, the

- prosecutor may apply with Attorney General's approval for

an order compelling testiiony.

OHIO REV. CODE sec. 2939.17 ~ Use immunity in Attorney
General's investigatiohs of organized crime before special
grand jury.

OHIO REV. CODE sec. 2945.15 (amended 1974) ~ When two or more
defendants . are tried jointly, before the defense begins the
trial court may. discharge one or more -defendants to bhe witness~
es for the state in return for transactional immunity. Use
immunity for witnesses compelled to testify in any criminal
proceeding.
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TABLE 7. WITNESS IMMUNITY Laws

section establishes procedure for pProsecuting attorney to
promise immunity to a witness in return for incriminating
testimony. If the witness continues to refuse to testify
he may be compelled to do so by court order.

TEX. CODE CRIM. PROC. art. 32.02 (1965) - Authorizes
state's attorney's dismissal of a criminal action with the
e ‘permission’ of the court. Such a dismissal may be pursuant
5 to an agreement not to prosecute.

Oklahoma - OKLA. CONST. art. 2, sec. 27 - General transactional immu- 2 Tennessee No general statute. Specific sections include:
nity provision for witnesses tompelled to testify in any i . ‘ TENN. CODE ANN. sec. 69~107 (1891) ~ Restraint of trade
trial or investigation. g  investigations. -
Specific sections include: 5 TENN. CODE ANN. sec. 2-2239, 2-2240 - Election law viola-
OKLIA.STAT. ANN. tit. 26, sec. 446 ~ Bribery of voters, - . tions.
-OKLA. STAT. ANN. tit. 21, sec. 670 - Duels. . I ‘ TENN. CODE ANN. sec. 3-319 (1931) - Legislative hearings
OKLA. STAT. ANN. tit. 40, sec. 221 - Employment Securities . and investigations. °
» Act. ; » N ) ‘ TENN. CODE ANN. sec. 8-2709 (1915) - Proceedings to re-
OKLA. STAT. ANN. tit. 21, sec. 8951 - Gambling. I move state officers.
, ; _ o : TENN. CODE ANN. sec. 39-4412 (1941) - Treason, disloyalty,
Oregon ORE. REV. STAT. sec.136.617 & 136.619 (1971) - Transac- ¥ sabotage.
tional immunity for witnesses compelled to testify in any § TENN. CODE ANN. sec. 50~1342 - Employment Security Commis-
criminal proceedings upon motion of the district attorney. i sion. »
feler and order of the court. }
if | Specific sections include: i Texas TEX. CODE CRIM. PROC. art. 1.05 (1965) - outlines the
i ORE. REV. STAT. sec. 506.625 -~ Fishing. : : rights of an accused including right to not be compelled
;gii ORE. REV. STAT. sec. 625-340 - Banking. ) to give evidence against himself. Case law under this
xi s

o

Pennsylvania SB 118 ~ Pending bill would provide "use and derivative"
' immunity to witnesses compelled o testify before any

court, grand jury, administrative or legislative proceed-
“ing (Had passed Senate as of Jan. 31, 1974).
PA. STAT. tit. 19, sec. 640.1 et seg. (1968). - Transac-
tional and use immunity for witnesses compelled to testify
in organized crime proceedings and investigations upon peti- -
tion of the Attorney General. Upheld in Petition of Specter, i Utah
439 pPa. 404, 268 A.2d 104 (1970). ‘ 7

UTAH CODE ANN. sec. 77-45-21 (enacted 1971) - Transactional
immunity for witnesses compelled to testify in any criminal
proceeding.. The Attorney General, district attorney and

Puerto Rico P.R. LAWS ANN. tit. 34, secs. 1476-1479 (1954) - Transac~ i : county attorney have the power to grant immunity.
tional immunity for witnesses compelled to testify in any i ,
criminal proceedings. ‘ : g Vermont VT. STAT. ANN. tit. 12, sec. 1664 (1947) - Transactional
- v & immunity for witnesses compelled to testify in misdemeanor
"Rhode Island R.I. GEN. LAWS ANN. sec. 12-17=15 (1969) - Transactional . cases.
immunity for witnesses compelled to testify in any crimi-~ z VT. STAT. ANN. tit. 13, sec. 3436 (1947) - Transactional
nal proceéding’before the Superior Court or grand jury ﬁ~ immunity for witnesses compelled to testify in treason
upon application of the Attorney General. s prosecutions.
South Carolina No general statute. 'Specific~sections include: Virginia No General statute. Specific sections for: Iliquor viola-
$.C. CODE ANN. sec. 10~1805 ~ Public nuisance investiga- tion, bribery, disorderly houses, fish and game violations,
- tions. : ‘ o ‘ R AR illegal gambling, monopolies, and corruptly influencing
5.C. CODE-ANN. sec. 62-307 (1961) - Securities investiga- agents.
tions. A S
S.C. CODE ANN, sec..66~54 - Unfair competition investiga- Washington . WASH. REV. CODE ANN. sec. 10.52.090 ~ Transactional immuni-
tions. ‘ IR o : ' ty for witnesses compelled to testify in actions for the
§.C. CODE ANN. sec. 37-1222 - Insurance investigations. 5 following offenses: Abortion - sec. 9.02.040; Anarchy-
§.C. CODE ANN. sec. 66-115 - Fair trade investigations. i . sec. 9.05.050; Bribery - 9.18.080; Dueling - 9.30.050;
S.C. CODE ANN. sec. 16-85 ~ Criminal actions for abortion. 14 Gambling ~ 9:47.130.

S.C. CODE ANN. sec. 16-66 - Dueling.- ~
a West Virginia W.VA. CODE ANN. sec. 57-5-2 - Transactional immunity for

South Dakota = - S.D. COMPILED LAWS ANN. sec¢. 23-40-12 (1877) - Transac- witnesses compelled to testify in any criminal proceeding.
‘ " tional immunity for witnesses compelled to testify in any

investigation or prosecution conducted by the state.
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TABLE 7. WITNESS IMMUNITY LAWS

Wisconsin

Wyoming

WIS. STAT. sec. 325.34 -~ Pransactional immunity for~wit—
nesses’ccmpelied’to testify in any criminal proceeding
upon motion of the district attorney and order of.the .
court. Use immunity statute failed of enactment in 1973.

WYO. STAT. ANN. sec. 35-347.43 (1971) - Transactional im-

munity for witnesses compelled to testify in narcotics
cases. A use immunity law failed of enactment in 1973.
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i,

6002 have come in various situations. In Goldberg v. U.S.,3l use immunity
was granted the petitior . but he refused and was held in contempt. Gold-
berg argued that despite the breadth of the law, the intention of Congress
was to exclude from those witnésses required to testify under an immunity
grant any persorn who is already the subject of a criminal complaint for the
same transaction into which the grand jury is inquiring. However, the Se-
cond Circuit Court of Appeals refused to accept this argument, as it sus-
tained the contempt conviction and stated that the fact of prosecution isn't
encugh of a distinction to keep Kastigar from applying. The court did
state, however, ‘that it "would be greatly troubled if the government were
seeking én indictment of Goldberg from the grand jury before which he is
being aslked to testify.”

The application of use immunity grants in guasi-judicigl hearings has
been dealt with in a number of cases. In Napolitano v. Ward, the Seventh
Circuit Court of Appeals held that a judge, who had been granted immunity
for testimony about some of his allegedly illegal activities before a grand
jury that had indicted his co-conspirators, had no right to challenge the
use of his testimony by the Illinois Courts Commission proceeding that led
to Wis subsequent removal from the bench. The court sustained his removal
on the grounds that it was not a penal aspect of the proceedings by the
Courts Commission. This same result was reached in disbarment pruccedings
based upon an attorney's-testimony in a criminal proceeding under an immunity
grant. In this case, the Tllirois Supreme Court held that the immunity
order is limited only to criminal prosecutions and punishments.33

Courts differ as to the question of compelling testimony at the risk
of foreign prosecution. Two circuit court opinions, In re Tiernev, and
In re Parker, 35 hold that a federal grand jury witness who is granted im-
munity can bhe compelled to give testimony which may subsequently facilitate
foreign prosecution. Their decisions are based on the rationale that the
witness' testimony is given under such strict secrecy that any real danger
of foreign prosecution is eliminated since disclosure of the secret testi-
mony cannot be made without court ordexr. If any substantial likelihood of
foreign prosecution appeared upon a request for disclosure, the court could
simply refuse to make the testimony available. In re Cardassi, 38 however,
a district court held that the immunized witness can't be forced to give
testimony that might bring abeout her prosecution by Mexico. The court ax-
gued that the strict secrecy rationale did not even remotely provide the
degree of protection necessary to remove any particularly incriminating
effect. -

A judicial conflict'also exists as to the applicaticn of the perjury
exception of section 6002. As noted earlier, the statute prevents the use
of immunized testimony in : prosecution against a witness except in a
"prosecution for perjury, giving a false statement, or otherwise failing
to comply with the order." The dispute centers around the issue of wheth-
er or not the perjury exception applies to a prosecution based on statements
made prior to the immunized testimony. The courts agree -that if the sec=
tion does apply to such a prosecution, the statute is unconstitutional  as
violative of the Fifth Amendment since it would not provide protection co-
extensive wikth that Amendment. However, the courts disagree as to wheth--
er or not the ' statute does apply to such a prosecution, ‘
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In In re Baldinger, a California federal district court held that the
statute applied retroactively and was therefore unconstitutional. The case
involved a grand jury witness who had previously given the FBI false infox-
mation concerning the same incident to which she was now to give testimony
before the grand jury. Baldinger contended that if she were required to
testify, her Fifth A@endment rights would be violated, because her testi-
mony before the grand jury could be used against her in a prosecution for
having made false statements to the FBI. The court, held the statute has

more than a prospective application:

It is clear that for a grant of immunity under the
use immunity statute to provide protection coex-
tensive with the Fifth Amendment privilege against
self-incrimination, it must protect the witness from
prosecution for acts of perjury of false statements
committed prior to the.grant of immunity. The pro-
posed immunity oxder in this case provides no such
protection to Miss Baldinger. - The court holds that
the exception from immunity in section 6002 is not
limited to perjury or false statements made in the
course of the compelled testimony, but encompasses
as well perjury or false statemernts made prior in.
time. Therefore, the scope of the immunity that
would be conferred upon Miss Baldinger if the court
grants the proposed immunity order would not be co-
extensive with the Fifth Amendment37

A contrary result has been reached by two other District Courts,
however. The District Court of the District of Columbia in In re Ap-
plication of U.S. Senate Select Committee has held that the statute
applies only prospectively and is therefore within the boundaries of
the Fifth Amendment, 38 Chief Judge John Sirica said that:

The court cannot acquiesce in the Baldinger construc-
tion (infra) of section 6002. The statute's language,
its legislative history, and the well-established prin-
ciple that wherever reasonable, statutes must be read so
as to reserve their constitutionality, all combine to af-.
firm prospective application only. The court holds that
the statute and proposed immunity orxrder as written, satis-~
fy the witness' concerns, and no amendment is needed,

It strains the language of section 6002 to read it as
having any other than a prospective application. Not
only is the statute susceptible of a constitutional in-
terpretation, the Supreme Court itself has found that

it fully satisfies the Fifth Amendment's proscripticns.3

State Legislation

The COAG sﬁaff has compiled a table of state immunity legislation
which accompanies this report. In all but one state, statutory authority

must exist in order to compel a witness to testify over a claim of his pri-

vilege against self-incrimination by an offer of immunity. The contrary
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rule i i ,
munitysijoiizwig in Texas, where, if a prosecuting attorney's promise of im~
In order to u:elzg?g giszhe court, the witness may be compelled to teétify
< C prosecutorial tool, every Americ iurisdiction
- an X
has enagted at least some form of witness immunity 1egislati0131u Hetietton

provfg:yézgziitzogal lgglslat1Ve approach to witness immunity has been to
cedures, Dot ex:guilty §ta?ut§s for certain specific offenses and pro-
including; Pyl Cog €, Mississippi has sixteen separate immunity statutes
codo annds M é049_S6Ann. sec. 1100, 1101 (Anti~trust broceedings); Miss.
o (Dueling): o {Champerty and Maintenance); Miss. Code Ann. sec.
35 (erosscutions relsted 5 Fabume. roncasetrr LN/ MES: Cole fm. sec,
» : . Lec _ racts); Miss. Code Ann. sec.
figzzlzgirziéh Véolgtlons); Miss. Code Ann. sec. 3337 (Witnesges befiizl
Approximate1’ ;ZlfMlss. Co@e @nn: sec. 2630 (liquor law violations),
e patciwork of the jurisdictions still provide for witness immunity
hove e o manner, as the accompanying table shows. The other states
owed the modern trend toward general immunity statutes.

iizgzzizlon Cogm%:sion on Organizzd Crime and approved in 1952 by the Com
S on Uniform State Laws.42 The act i ‘ n
S5 ; . brovides that a witness i

cr j i
Cl;?;nai i?giﬁcutlon or grand jury investigation who has invoked a valid !
evidenze i o Amen?ment pProtection may be compelled to answer or provide
Spiaen Atggrnee gotlonlof the ‘prosecuting attorney "and with the approval

_ Y General or the court” in return for i i
from prosecution. A witnes i rabie to 5 poriimanty
. . § would still be vulnerable to i

secution on the evidence given in ac ‘ i . The Momer

: [ cordance with the order. The Model

i . : . A ro-
V}des for t?ansactlonal immunity, then thought to be the minimum co St'tp—
tional requirement, | e
The American Bar A iati issi k ‘ ot
cussed sorn apon B s;ic1atlon Commission report on the Model Act dis~
ént problems. The Commission felt that :
offices were not subject to ade 3 isi was concarneg tiors"
C . quate supervision It w
the immunity grant should not b i 1 be 1imieed 1o
‘ - be too broad, but it should be Limi

evidence which would be protected b Srivi el fetnerine

' ‘ y the privilege against self-i Iming
¢ . : tec . t self-incriming-
1onv Where there is no privilege, there is no necessity to grant,immun;ty 43

~ A recent analysis of immunity legislati : : i ’
enforcement has  been established,~butg"itazgo?mizgztfszttgzi Ziiue ;O o
to Feducz4the present complication and uncertainty in inmunit 158' fktaken
latlon.f The article, in a 1973 issue of the Columbia Jourzal“g;SLa
and Social Problems, proposes a uniform immunity act that is neither awuse

n . . .
Or a transactional statute; "It is something more than the first - in that a

subsequent prosecution is possible idi i ;
the pocaciose po providing the burden is broperly met by

- Twenty-six jurisdictions have enact imi |

. six j ed statutes similar to the M
ﬁct, Whmch proylde general authority to grant immunity and compel ﬁeziii'
F§§zi;: agZWCF%mlﬁzihproceeding: Arizona, California, Colorado, Delaware

’ aii, 0, Illinois, Indiana, Louisiina, Maj i :

_ N ¢ Maine, Minnesota, Nev
New Hampshlre, New Jersey, New York, North Dakota, Ohio, Okiahoma, Oreéon e
. ; » A ’ ’
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Puerto Rico, South Dakota, Utah, West Virqinia, Wisconsin, and Rhode Is-~
land. New Jersey provides immunity from the use of evidence compelled
over a claim of self~incrimination. Indiana provides that a witness com~
pelled to testify shall "not be prosecuted on account of any answer given
or evidence produced”.

Four states have general immunity statutes related to specific crimi-
nal offensés. Connecticut provides transactional immunity to witnesses
compelled to testify in criminal4?roceedings involving narcotics, gambling,
or felonious crimes of violence. Massachusetts in 1970 enacted a general
immunity statute providing for the granting of transactional immunity in
criminal proceedings for thirty-eight enumerated offenses. Although word-
ed in such a limited way, the offenses listed are so numerous and comprise
so much of the Massachusetts Penal Code that the law has the effect of a
general immunity statute.

Vermont has a general immunity statute related to mis”emeanor pro-
ceedings. It has another statute that applies to treason. In 1969, the
Vermont Supreme Court, in &tate v. Reed, in effect, created the authority
for a prosecutor to grant immunity from prosecution: ' ’

...1f a prosecutor, in furtherance of justice, makes

an agreement to withhold prosecution, the courts

may upon proper showing, even in the absence of sta-
" tute authority, honor the undertaking.

Washington provides transactional immunity for witnesses in c¢riminal pro-
ceedings for abortion, anarchy, bribery, dueling, and gambling.52

' Several states have general statutes allowing the compulsion of incri-
minating testimony pursuant to a grant of immunity in certain specific crimi-
nal proceedings. Kansas gives the Attorney General, Assistant @ Attorney

General, or county attorney authority to conduct "criminal inquisitions"
and to compel witnesses in such proceedin%fsto testify over a claim of
self~incrimination by a grant of immunity. Michigan's general %ﬁgunity
statute applies to witnesses in proceedings beforé the grand jury: ~Ohio

authorizes the Governor or General Assembly to direct the Attorney General
to conduct investigations and authorizes the courts or the Attorney General
to call a special grand jury. In any such proceeding, a judge of the Court
of Common Pleas may compel incriminating testimony and grant immunity from

its useé.

A 1973 Louisiana Act provides that the Attdérney General, together

with a district attorney, may request an order for immunity when the Attor-
ney General feels "the testimony or other information from such individual
may be necessary to the public interest and such individual has refused oxr
is likely to refuse to testify or provide other information on the basis

of his privilege against self-incrimination.’

Six Jjurisdictions have enacted Immunity statutes that specifically
apply to proceedings against organized criminal activity. The 1969 amend-
ment to California's immunity statute for felony proceedinq557 authorized
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the Attorney General to apply to th

: . ‘ ; e court for transactional i i
witnesses in his investigations of oromniien

n LIRS

: 1 criminal organization i

crime and its activities.” As amended j . 117 rematnp e
ed, this statute will remain in effect

;nlyluntil t?e'ninety—fi:st day after the final adjournment’of the 1974
eqular Session o? the California Legislature, unless reenacted. If not
reenacted, the prior statute, which did not specifically provide for im-

m . » 0 0 [ LY i3
unity in organized crime investigations, will be revived. The constitu-~

A 1971 Illinois statute provides transactional immunity to witnesses

comgelled tg g%ve ggcriminating testimony before the Illinois Crime Investi-
gating §0@m15510n, . In Sarno v. Illinois Crime Investigating Commission
the pet1?10ner§ cla%medythat the Illinois statute did not broéide full
Eraniactlona} %mmunlty and, Fherefore, they could not be aajudgeé in con~
empt for fa}llng to answer incriminating questions before the Commission
In a per curiam opinion handed down the - .
§upra, the United States Supreme Court dismi
1mproyidently granted since neither party contended that the statiute %
queStion failed to meet the standard set in Kastigar and Zicarelli. !

. .In the Zicarell{ case, supra, a 1968 New Jersey statutesl‘_providin
immunity from the‘"use and derivitive use" of incriminating téstimony com?
pellgd before the;state Commiss$ion of Investigation was upheld. The statut
requirss the Commission to furnish 24 hours written notice to éhe Attorne ©
General and county prosecutor prior to a grant of witness immunity. Y

- t?he Peputy Attorgey General of New York conducting organized crime
tn ef 1g§tlops 1is specifically authorized to grant immunity, after notice
O the district attorney of the county. 62 Transactional immunity in crim-

inal proceedings upon motion of ' '
viged rocegs P £ the state and order of the court is pro-

. Pennsylvania specifically provides for transactional immunity for
witnesses compelled to testify in organized crime investigations and pro-
ceedings upon the petition of the Attorney General 84 The statute was
challenged and upheld in Petition of Spe'cter.65 It is estimated that the
Pennsylvania Crime Commission used this statute approximately fifty times
during its first year, and that it has been used about one hundred times
statewide.

A 1973 New Mexico law established the Governor's Organized Crime Pre-
vention Commission. Persons asked to testify or produce evidence in the
Commission's investigations or hearings may be granted immunity. This is .
limited to transactional immunity.67 -

Attorney General's Role

' in ?hefLouisiana, Pennsylvania, New Yoik, New Jerxsey, Ohio, and
Callfornla statutes outlined in Table 7, the Attorney Genéral takes
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an active role in the granting of immunity in organized crime investiga~ g The ability o

tions. - Seven other jurisdictions provide that the Attorney General co- ¢ mony is thoughtyto§£iazr§2f:ic§§e2§ offlcials tQ compel incriminating testi-
. ordinate grants of immunity under statutes pertaining to any criminal , i sensual nature of syndicated crimery attack .on organized crime. The con-

proceeding. The Delaware and Rhode Island statutes require a motion of . these crimes difficult without i S illegal operations makes proof of

the Attorney General and order of the court for a grant of immunity.68 ‘ g half of America's jurisdictions mmganlng guilty parties. Approximately

The Iowa statute is similar, but also allows for a motion from the county . general immunity statutes appliczil the federa} government have enacted

attorney.69 The Massachusetts statute provides that a Supreme Court Jus- £ statutes are an essential part of aﬁyé;aiﬁggzrlﬁlnal PFOCeeding. These

: of organiged

tice may grant transactional immunity to witnesses before the grand jury crime legislation.

upon the application of the Attorney General or district attorney, with
the approval of the Attorney General.’0 Maine, Wew Hampshire, New Jersey,
and North Dakota provide for immunity upon the application of the prose- i
cuting attorney with the approval of the Attorney General.’l 1In Louisi~ ‘ ’ ;

ana, the Attorney General "together with the district attorney" may re- : . 1
quest an immunity order.’2 The effect of such a provision is to eliminate
the possibiiity of one local prosecutor granting immunity unwittingly to

a witness against whom another local prosecutor has been building a case.
The office of the Attorney General with the power to approve or disapprove
grants of immunity can insure that this valuable mechanism is used most

effectively. ; ’ H ,

In New Jersey, the Attorney General polls all prosecuting attorneys,
the U.S. attorney, and the New Jersey State Police before granting immuni- |
ty to see if they have an interest in the witness. For this purpose, the i ' . : )

Attorney General has developed a "witness immunity worksheet" listing: the R A
witness' name, address, and aliases; the office requesting immunity; the
case numbér; the reason immunity is desired; and the question or questions
to be asked him. The bottom of the form is a list of county prosecutors,
the U.S5., attorney and N.J. State Police and their phone numbers with a
space for indicating whether each office clears the grant of immunity.. A
"second form must be filled out by the prosecuting attorney whose witness
has been imnunized. The prosecutor indicates the name or nature of the
case; name of the witness and the nature of his testimony for which im-
munity was sought; whether the petition was used following approval by the
Attorney General; whether immunity was granted by the court; whether the
witness testified under immunity or voluntarily without immunity; the dis-~
position of the case; and whether the testimony of the witness was vital _
to the prosecution and determinative of the result in the case. i . N

R T w4 R

Summaxry

COAG staff members interviewed personnel in several Attorneys Gen-
eral's offices in reference to witness immunity legislation. Comments 1 Co ‘ , .
on immunity ranged from one office which considered it "woderatelv help- ‘ 2 , " , , i
ful" to "absolutely essential." One state said its best cases result ' :
from immunimation of witnesses.

The New Jersey office reports rather extensive use of their 1968 sta-
tute. In 1970, 41 immunity petitions were sought of which 37 were granted.
In 1971, 6l immunity petitions were sought of which 58 were granted. - On
the other hand, some jurisdictions have made very little use of their im~
munity laws. As of December, 1973, one state's general immunity statute,
enacted in 1970, had been used only once. " Another jurisdiction had not
yvet used its 1970 generml statute. T

:
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DEL. CODE ANN. title 11 sec. 3508 (1967); R.I. GEN. LAWS ANN. sec.
12-17-15 (1969). ;
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9.__FOOTNOTES

69.

70,

71.

72.

Iowa, S.¥. 568; 1974 Legislature

MASs,
GEN. LAWS ch. 233 sec. 20c-201 (1970)

ME. Rmv,
V. STAT. ANN. sec. 1314-p (1968) ;

516:34 (1967) ; N.J. Rmv, STAT. sec

N.H. Rmv. STAT.
Sec. 31-01-09 (1967). ANN. sec.

2A:81-173 (1968) : n.p. CENT. CODE

Lou
ISIANA, Act no. 410, 1973 legislature
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