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PREFACE 

The National Association of Attorneys General has a conti.nuing 
interest in programs and legislation to control organized crime. In 
1971, NAAG recommended that "in states which have an organized crime 
problem, the Attorney General should establish a special investigative 
and prosecutorial unit within his office to assist local offices or to 
act directly depending on conditions in that jurisdiction." ~1any At­
torneys General have taken such action. Many have also,taken leader­
ship in working for the enactment of legislation to provide such prose­
cutorial tools as electronic surveillance, witness immunity and state­
wide grand juries for these units. This report examines some of these 
legislative approaches. 

This report on Organized Crime Control Legislation is one of a 
series of s·tudies by the Committee on the Office of Attorney General 
concerning state action to combat organized crime.. The companion re­
ports are Organized Crime Control Units and Organized Crime Prevention 
Councils. The three reports were first published in 1971 and have 
been updated periodically, to incorporate recent developments. Mr. 
Richard Kucharski, NAAG Organized Crime Control Coordinator, had primary 
responsibility for the 1974 revision of this report. 
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APPROACHES TO LEGISLATION 

1. APPROACHES TO LEGISLATION 

There is continued interest among the states in legislation to com­
bat organized crime. State codes which have been d~veloped to combat in­
divi~ual criminal activity may not be effective in combating syndicated 
or professional crime. The investigative and prosecutive approaches which 
have proved most successful in organized crime control may require special 
legislation. Traditional local law enforeement may prove inadequate to 
deal with organiz~d crime, and new definitions of jurisdiction may be re­
quired. These and related reasons have generated interest in new legis­
lative approaches. 

The 6z'g~' '!:~'r.~ Crime Control Act of 1970 gave federal authorities new 
laws concerning '" i tness inununi ty, extended sentencing, actions against 
racketeer-infiltrated organizations, syndicated gambling, and protection 
of witne~ses. The Omnibus Crime Control Act of 1968 had legalized court­
authorized electronic surveillance. These laws have stimulated interest 
in laws to give state and local law enfor.cement and prosecutive officials 
comparable powers. 

Recommendations adopted by the National Association of Attorneys Gen­
eral in 1971 included a statement that: 

Recent federal legislation has authorized wire­
tapping, witness inununity, civil actions against 
racketeer-operated businesses, etc. The consti~ 
tutionality of such legislation is not firmly 
settled, but the Attorney General should assure 
that any similar state legislation conforms to 
existing constitutional law and allows his office 
supervisory authority, by r~quiring his approvai 
of intercepts or inununity grants. l 

To help provide information on which to base legislation, the Committee on 
the Office of Attorney General prepared a report on Organized Crime Control 
Legislation. This was issued in November, 1972. This report updat~s and 
expands that report. ' . 

A co~panion report, Organized Crime Control Units, discusses the or­
ganization and operation of intelligence and prosecution 'Units. 

Source of Data 

Questionnaires were circulated to Attorneys General's offices in 
1972 asking them to indicate the status of legislation on th~ subjects dis­
cussed her~1in, and to cite relevant case law. They were also asked to 
indicate whether such legislation was being or had been considered by the 
legislature, or wan being drafted. Questionnaire responses were supple­
mented by searching the statutes. Court decisions, law review articles, 
and related materials 't\'ere also reviewed. 

-1-
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kPPROACHES TO LEGISLATION 

d' 1973 and a third in 1974, 
A second questionnaire was circulate ~n Additional infor-

, ' w legislation or case law. 
asking-for ~nformat~on on ne G lis offices through correspon-
mation was obtained from Attorneyst,e~eraand reports have also been used. 
dence and interviews. Relevant ar ~c es 

errors or inconsistences may exist, because the statuory com-
Some 'lable may not have always included the most recent enact-

pilations ava~, "ma have resulted in a relevant sta-
ments, or because ~~d~quate ~ndex~ng h;wever such omissions or inaccu­
tue not being ident~f~ed. HOP~fUll~' ters pr~sent an adequate analysis of 
racies are few, and the follOW~ngdc ~;wever, that most organized crime con­
state laws. It must be recog~~ze , 11 not enough case law to evaluate 
trol laws are recent. There ~s ~sua y, to evaluate their effective-

, t' l'ty or pract~cal exper~ence their const~tu~~ona ~ . f 1 nsideration must be given 
ness. As in any emerging area of law, care u co 
to the many problems involved. 

Definition of Organized Crime 

this Report may have been intended ~ri-
While the laws discussed in , I' 't d Th~s 

marily for organized crime control, few are actu~lly sOfo~~w~n~ comment: 
lack of such limitation has dra~n criticism, as ~n the 

The federal legisla~ion enacted to deal with 
organized crime is somewhat of a sh~ because 
most of its provisions are not restr~cted to 
organized crime 'and the few that,are dO,not 
adeauatelY define the term organ~zed cr~me. 
The~application of these laws is l~ft,to the 
discretion is unfortunate because ~t ~~ t~o 
easily subject to abuse which may be w~th~n , 
the literal wording of a statue but not w~th~n 

2 its purported purposes. 

l'f' d by a recent U S. district 
This definitional,prob~em is e~e~~e~o~:anized Crime co~trol Act of 

court decision concern~n~ T~tle ~ 0 'provisions for dangerous 
3 Th' t'tle conta~ns spec~al sentenc~ng . . 

1970. ~s ~ - d fendant can be sentenced under ·these pro-
special offenders. Before a e "d "A defendant is considered 

t b sidered to be angerous. . d visions, he mus e con " f' t longer than t.hat prov~de 
1 " 'f a pe'l:'~od of con ~nemen to be dangerous on_y ~ .' , of the public from 

for (his] felony is required fordt~e ~ro~:c~~o~he court reviewed this 
further criminal conduct by the ~ en ant'~ tional attack on vagueness 
statute in light of the defend~nt s ~~~St~o~al The court argued that 
grounds and found thedstatute u:~~~~t~ ~f.~gene;al application to all 
the statute "has ende up as a. ~; 
persons convicted of any federal offense . 
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There are severe difficulties in attempting to limit laws to organ­
ized crime. Then Assistant Attorney General Will Wilson noted that: 
"legislation may be shaped so that it will tend to affect large organized, 
syndicated criminal activities, or, in the alternative, so that it will 
be sure to apply evenly to all criminal activities". The first approach 
is difficult, because, "As a threshold consideration": 

•.• some judicially manageable standard or 
cri te'ria upon which to make the segregation 
must be ·shaped. For most purposes the term 
"organized crime" has no precise legal con­
figuration, although some specific attributes 
of syndicated criminal operations can be 
accurately defined. Also there must be some 
reasonable and rational justification for 
segregation (in terms of the resulting 
difference in treatment to be applied). The 
point has not yet been reached where there can 
be any justification for different treatment 
when the question is the availability of con­
stitutionally guaranteed rights. S 

For these reasons, most of the state and federal laws make no attempt to 
apply such segregation. 

These problems of definition were reflected in a 1939 Supreme Court 
decision. An early legis'lative attempt to define organized criminal activ­
ity in a criminal statute was declared unconstitutionally vague and un­
certain by the court in Lanzetta v. New Jersey6. The statute in question 
made it a criminal offense to be a "gangster", defined as: 

Any person not engaged in any lawful occupation, 
known to be a member of any gang consisting of 
two or more persons, who has ~een convicted at 
least three times of being a disorderly person, 
or who has been convicted of any crime in this 
or any other State ••• 7 

Lanzetta stands for the proposition that: 

NO one may be required at peril of life, liberty 
or property to speculat·e as to the meaning of 
penal statutes. All are entitled to be informed 
as to what the State condemns or forbids. S 

The Federal Organized Crime Control Act of 1970, in its "Statement 
of Findings and Purpose", declar~s that its aim is ".to seek the eradication 
of organized crime ..• by providing enhanced sanctions and new remedies to 
deal with the unlawful activities of those engaged in organized crime~9 
The term "organized crime" is not defined in the forty-page act, except that 
its activities are described in the preliminary statement noted above. 
Title I, which provides for a Special Grand Jury, says that such a jury 
may· submit reports "regarCling organized crime conditions" and concel:ning 
non-eriminalco.nduct of appointed officials 1.1 involving organized criminal 
activity." Title V authorizes protection of witnesses in proceedings 

-3-
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all~ged to have participated in organized criminal activ­against any pE~rson 
ity." These terms are not defined. 

'l'he fedE~ral Omn~bus .LJ.LL . Cr~~e Control and Safe Streets A9t of 1968 de-
fines organiz(~d crime as: 

The unlawful activities of members of a hig~ly 
organized disciplinea association engaged ~n 
suPPlying' illegal goods and se~lices, included 
but not limited to gambling, prostitution, loan­
sharking, narcotics, labor racketeering, and 
other unlawful activi~ies of members of such or­
ganizations. lO 

This statemen't: is found in the Definitions Section of Title I, whi~h estab­
lishes the La,/( Enforcement Assistance Agency; thus, it is not appl~ed to 
matters of criminal procedure. 

Few states have statutory definitions of organized crime, or attempt 
limit the application of laws to that kind of crime. There are some ex-

to ~_ ft d b the Committee on Suggested ceptions.For example, the Model ,La~ ~a ,e y 
State Legislation concerning the ~nf~ltrat~on of legitimate business by or­
ganized crime defines organized crime as: 

any combination or conspiracy to engage in.cri­
minal activity as a significant source of ~ncome 
or livelihood, or to violate, aid or abet the 
violation of criminal laws relating to pro~titu­
tion, gambling, loansharking, drug abuse, .~llegal 
drug distribution, counterfeiting, extort~on, 
corruption of law enforcement officers or other 
public officers or employees. ll 

This sets three requirements: that several people work together; that a 
~s ~nvolved,· and that specified laws are vio­significant amount of money. • 

lated. Several states have adopt~d this definition, but its constitutiona­
lity has not been tested. 

The revised Ohio code established the felony offense of engaging in 
organized cl:ime. This statute defines a criminal syndica~e in ~uch t~e 
same terms as the Model Law. In essence, a criminal synd~cate ~s.def~ned 
as a combination'of five or more persons collaborating.t~ engage ~n.ex­
tortion prostitution, theft, gambling, illegal traffic ~n drugs, 17quor 
or weap~ns, or any other offense for profit. The shifting membersh

7
P of 

a syndicab~ does not affect its legal status since the statute prov~des 
that" [a] Icriminal syndicate retains its char~cter. as such even though 
one or more of its members does not know the ~dent:ty ~f one 0: mO~I20ther 
members, and even though its membership changes from tJ.IDe to tJ.IDe. 
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These problems of definition and application should be kept in mind 
when considering or drafting legislation. 

Federal Committees to Study Organized Crime 

Host federal organized crime control legislation, and some model 
state laws, have resulted from the work 'of special study committees. ~le 
Wickersham Commission, appointed by the President in 1929, made numerous 
recommendations. In 1965, the President's Commission on Law Enforcement 
and Administration of Justice was created. It issued a cQmprehen!';ive re­
port in 1968 which embodied the findings and recommendatiollS of separate 
Task Forces as well as of the Commission. 13 The Task Force made twenty­
two recommendations concerning organized crime. These included legisla­
tion to: clarify wiretapping laws; provide extended sentences for organ­
ized crime leaders; establish federal facilities to protect witnesses; 
impanel annual investigative grand juries; enact general witness immunity 
statutes; and extend the prosecutor's right to appeal. 14 In 1969 and 
1970, Congress enacted legislation to implement these recommendations. 

Congress has also been active in studying organized crime. The first 
major emphasis on the federal level resulted from a Conference on Organized 
Crime called by the U.S. Attorney General in 1950, which made some recom­
mendations and stressed the need for study. 'A Senate select Committee to 
Investigate Organized Crime in Interstate Commerce, chaired by Senator Es­
tes Kefauver, was established in 1951. It held hearings across the nation 
and took testimony from about eight hundred witnesses. Some legislation 
resulted, including anti-gambling laws, and ptililic lnterest in the pro­
blem was intensified. 

The American Bar Association, as a result of the Kefauver Committee's 
work, formed a special committee which formulated recommendations for or­
ganized crime control. In more recent years, the Senate Select Committee 
on Improper Activities in the Labor and Management Field, chaired by Sena­
tor John'McClellan, held hearings on the infiltration of labor and busi­
ness by organized crime. senator ~lcClellan later chaired the Special Sub­
committee on Criminal Laws and Procedures y which developed the Organized 
Crime Control Act of 1970. 

State Organized Crime Prevention Councils and Study Commission 

Some states have established special committees or commissions to 
study organized crime and to recommend legislation to meet the problems 
that it identifies. A recent. C.O.A.G. report discusses organized crime 
prevention councils. Twenty states have established such councils, al­
though three states discontinued them. Six additional states were consid­
er,ing Such councils at the time of the report.15 Other states have creat­
,ed legislative study committees lor this purpose. This approachperIllits 
development of a comprehensive package of proposals, to meet the particu­
lar state's problems. It also helps develop the requisite public support. 
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New Jersey was one of the first states to crl:!ate such a group. In 
1968 the legislature established a special committl:!e, chaired by Senator 
Edwin B. Forsythe, to study crime. 'Its recommendations included legisla­
tion to authorize evesdropping, provide general witness immunity, increase 
penal. ties for large-scale gambling, attack loansha.rking, and authorize 
state-wide investigatory grand juries. 16 Many of these became law. 

1967 
with 

The Pennsylvania Crime Commission was created by Exe,~utive 
and given a statutory basis in 1969. Its report was ~.ssued 
recommendations for legislation, because: 

The penal code of Pennsylvania, which has under­
gone no major revision in over a hundrE!d ye~s, 
fails in many ways to cope with present, cond~­
tions. Emphasizing individual crimes , it does 
not adequately deal with the ongoing corporate 
or organized crime. Crime syndicates cannot be 
outlawed or punished £er ~, since they cannot 
be defined with sufficient exactness, but the 
substantive prohibitions of our penal law can be 
better molded to encompass their schemes and 
activities. 17 

Order in 
in 1970, 

The Commission recommended new substantive laws to: outlaw the infiltra­
tion of legitimate business by organized crime; prohibit loansharking; 
prohibit major gambling business; set mandatory minimum sentences; and 
Frovide for appellate review of sentencing. It recommended pr~~edural 
reforms to provide for: investigative grand juries; lI~sell imm~n~ty for 
witnesses; more simple proof of perjury; and electron~c surve~llance. 

The 1971 Colorado legislature created a Committee on Criminal Jus­
tice to study organized crime and other subjects. The c~mmitt~e conclu~ed 
that two major thrusts were necessary to cOnL~at such cr~me: f:rst, ,an t

f
-

fort to increase public. awareness of the ~rob7em; second, 7eg~sla:~0~ °d 
assist law enforce;nent agencies in combat~ng ~t. The Comm~ttee sub~~tte 
bill drafts to broaden wiretapping authority, provide fel~ny pen~l~~es 18 
for loansharking, and provide special sentences for organ~zed cr~m~nals. 

virginiq's Gene~al Assembly created. a state ~rirne Commission i~ 1966 
to studv matters relating to crime and its prevent:Lon. The 1970 leg~sla­
ture in~tructed it to report on organized crime activities in the state, < 

and a Task Force was created. Fourteen of the Task Force's r~co~end~t~on" 
, d 1 '1 t;on These included' authority for electron~c surve~l-

:requ~re eg~s a.... .. , 
lance~ allowing the Attorney General to initiate criminal p::osecut~ons 
conCe~Iiing official corruption; app~opriating~unds ~o pay ~nformer~ and 
purchase contraband; making profess~onal gambhng a :r.elony; ,~::oad:n:ng the 
conspiracy law; enacting general witness immunity; and prov~d~n? Jo~nder 
of actions involving multiple defendants or offi~ses~9 Th~ cr~~e Com­
mission itself supported these recommendations. w~tness ~mmun~ty and 
wiretapping bills were introduced in the 1972 legisl~ture but were not 
enacted; the wiretapping bill, however, was enacted ~n 1973. In 1973, New 
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Mexico created by statute a Governor's Organized Crime Prevention Commis­
sion, to evaluate organized crime activities. The Commission was empower­
ed to petition a district court to subpoena witnesses, to require. the pro­
duction of records, and to grant immunity to witnesses. 2l 

Other states have had similar study groups. In general, this has 
proved an effective method of preparing legislative proposals and informing 
the pUblic of'the need for their enactment. 

Approaches to Legislation 

Some states have enacted a single statute, such as authority for elec­
tronic surveillance, to combat organized crime. In others, a "package" 
of legislation has been developed to provide a broader array of tools. 
Former Attorney General Richard J. Israel of Rhode Island has suggested 
an essential package of tools for investigating organized crime cases. 
At a NAAG seminar he said that: 

Many investigative tools are essential to [an 
organized crime investigation] unit. Most im­
portant are: witness immunity; plea bargaining; 
wiretap and bugging; statewide investigative 
jurisdiction; and the statewide grand jury.22 

The 1970 federal Organized Crime Control Act is an example of the 
comprehensive approach. The New York Times termed it "a nuts-and-bolts 
operation, in which Congress had toughened up obscure corners of the law 
over sincere but dramatic objections.,,23 The American Bar Association's 
Board of Governors approved the bill's provisions "in. principlelt , but 
recommended amendments, many of which were adopted';.'24 The Act contains 
p::ovisions which: authorize special grand juries; limit the immunity of 
w7tnesses; allow the court to imprison a recalcitrant witness for up to 
e~ghteen months; revise perjury laws; provide protected facilities for 
wit~esses in organized crime cases; prohibit syndicated gambling, pro­
scr~be the investment of organized crime profits in business; provide ex­
tended sentences for "dangerous special offenders";. and'make bombing a 
federal offense. Most proyisions of the federal Organized Crime Control 
Act are discussed in 'this report. Others are not, although the states 
mi?ht wish to consider comparable legislation. The section providing im­
pr~sonment for recalcitrant witnesses has been used widely, as has that 
providing for appeal by the prosecution. 25 

The Congress had previously enacted an electronic surveillance law as 
Title III of the 1968 Omnibus Crime Control and Safe Streets Act. Numer~us 
other statutes,.,of course, have been used in the prosecution of organized 
crime figures. 

Duripg 1975, Congress will be considering the Criminal Justice Codi­
fication, Revision, and Reform Act. 26 This Act essentially establishes a 
fed~ralcriminal code. The existing subst~ntive and procedural statutes 
ava~l~lefor prosecuting organized criminal activities will be carried 
ov~r ~nto the new Act with some modification. A new law will be added 
wInch makes lIopera'ting a racketeering syndicate" a crime. The statute 
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will apply to any group of five or more persons who engage on a continu­
ing basis in any of the enumerated racketeering activities other than il­
legal gambling or prostitution. This is similar to the new Ohio statute. 27 

Few states have been equally successful in securing a broad array 
of legislative tools in a single session. Most states that have all or 
most of the organized crime control statutes described in this report have 
enacted them over a period of years. The then-Attorney General of New 
Jersey reported to a 1969 NAAG Conference that New Jersey had a uniform 
crime reporting system, a weapons control law, mandatory police training, 
a witness immunity statute, a statewide investigative grand jury, and an 
electronic surveillance law. He noted, however, that "ours has been a long 
and difficult struggle to put together the semblance of a workable and 
effective program".28 It was not until a new administration, with a strong 
legislative majority, took office in 1970 that laws were passed giving the 
Attorney General some authority oy'er local prosecutors and creating a cri­
minal justice division. 

An Attorney General may be able to obtain passage of an organized 
crime legislative package in a single session. In 1969, Wisconsin enac- ' 
ted an omnibus crime control bill. It authorized the Department of Jus­
tice to investigate crime "which is state-wide in nature, importance or 
influence"29 and to enforce specific statutes. Operators of coin-operated 
machines and cigarette distributors were required to obtain permits, which 
were restricted to persons of good character. Loansharking was prohibited 
and commercial gambling made a felony. The bill contained various other 
p~ovisions concerning crime. 

This experience, however, is not typical. Usually, only a few of 
the proposed bills are passed, and the rest are defeated or die in com­
mittee. They may be resubmitted in subsequent sessions and finally be 
enacted, or they may continue to fail. For example, the Attorney General 
of Maine backed legislation concerning witness immunity, full-time prose­
cutors and electronic surveillance. The 1968 legislature passed the im­
munity bill, but not the other measures. They were resubmitted, but still 
have not been enacted. In Georgia, the 1971 and 1972 legislatures passed 
a law authorizing electronic surveillance, but defeated bills relating to 
witness immunity, loansharking, and uniform crime reporting. Colorado's 
Legislative Council Committee on Criminal'Justice recommended measures to 
the 1972 legislature to revise the wiretap law and prohibit loansharking; 
these were enacted, but a bill relating to special sentencing of dangerous 
offenders was postponed indefinitely. The 1971 legislature had authorized 
statewide investigative grand juries and amended laws concerning official 
corruption. 

The 1971 Connecticut legislature authorized electronic surveillance 
and prohibited the infiltration of legitimate business by organized crime. 
The 1969 Legislature had enacted laws concerning witness immunity, official 
corr1.lption and extended sentencing. In Iowa, on the other hand, the 1972 
General Assembly considered bills prohibiting the infiltration of legiti­
mate business and authorizing .investigative grand juries, but defeated 
these measures. A previous legislature had passed an electronic surveil-
lance law, but the Governor vetoed it. 

-8-

APPROACHES TO LEGISLATION 

Michigan's Organized Crime Division of the Attorney General's Office 
developed a comprehensive legislative package in 1971,' This included mea­
sures to: authorize wiretapping; prohibit the infiltration of legitimate 
business; provide for special sentencing of dangerous offenders; revise the 
law on perjury; create a permanent state investigatory commission; and 
amend the corruption laws. None of these proposals have yet become law, 
although some have been incorporated into the revised criminal code, which 
is, for the most part, still pending. A new usury statute was passed in 
1968, after many years of effort.30 

Hawaii's 1973 legislature enacted a gambling law, which made certain 
gambling activities a felony. It defeated two bills relating to witness 
immunity, one of which was sponsored by the Attorney General.31 

, The ,Attorney General of Louisiana sponsored a wide-ranging package of 
legJ.slatJ.on relating to organized crime in 1972 legislature. About half 
of these measures were enacted, including legislation to: give the Attorney 
General subpoena power; authorize the Attorney General to receive informa­
tion from the bureau of investigation; give the Attorney General access to 
grand juries; enact a general witness immunity statute; and to provide 
certain information about grand jury proceedings to the Attorney General. 
Measures that failed of enactment included legislation to: control loan­
sharking; give the Attorney General access to Department of Revenue records; 
control electronic surveillance; and to authorize the convening of special 
grand juries. 32 

Missouri's 1973 General Assembly enacted a statute which made it a 
felony for two or more persons to conspire to commit the crime of murder, 
rape, arson or robbery; previously, all. conspiracies were misdemeanor 
offenses. Efforts by the Attorney Generals office to obtain a use immunity 
law, make prostitution a state crime, and to establish a state bureau of 
investigation were unsuccessful. 33 . 

In Massachusetts, only one of eight bills relating to crime which 
were sponsored by the Attorney General .was enacted. That bill eliminated 
from certain probation reports any reference to criminal proceedings that 
were nol-prossed or had been continued for over a year. ·The other measures 
would have, among other things, imposed a 50 percent tax on income from 
certain illegal sources, empowered the Attoriney General and district 
attorneys to subpoena certain corporate recOl~ds, and made changes in the 
wiretap laws to conform to federal law. 

The experience of most states suggests that continuing effort may 
be necessary to obtain these legal tools. It also suggests, however, 
that a state may have an effective organized crime control effort without 
enacting all of the types of legislation discussed here; no state has a 
complete "package", comparable to the federal laws, yet many states are 
maki,ng measurable .inroads .against thE' problems of organized crime. The 
lack of legislation need not prevent a state from developing strategies 
and programs to combat these problems. 
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Other Legislative A~proaches 

There are many legislative approaches to organized crime control in 
addition to those discussed herein. Some involve new legislation, while 
others involve the application of existing laws to organized crime. 

. d . 34 A Some states are using antitrust laws to combat organ~ze cr~e. 
1974 COAG >report discussed state antit'rust laws and their enforcement. 
It noted that antitrust laws are substantially similar, because they are 
a codification of common law principles., and exist in most states. The 
report noted also that these laws have not been enforced in mos~ state~ 
and that only in the past few years has there been any substant~al ant~­
trust activity at the state level. 

Part of the recent interest in antitrust laws is due to their utili­
ty in organized crime control. In Illinois, for e~ampl:, a.new antitrust 
law was enacted in 1965, and the Attorney General ~s us~ng ~t to combat 
organized crime. 35 Iowa has received an L.E.A.~. grant fo: organized 
crime cont60l for the primary purpose of attack~ng purchas~ng and related 
problems. 3 Wisconsin has initiated a similar program. 

Minnesota's 1971 antitrust law, while it is not specifically aimed 
at organized crime, is an example of a statute that could be u~ed for 
this prupose. It prohibits "a contract, combina~ion, or consp~racy be- II 

tween two or more persons in unreasonable restra~nt of trade or commerce. 
Among practices declared unlawful are price fixing, production control, 
allocation of markets, collusive bidding, and concerted refusals to de~l. 
Both civil and criminal penalties are provided. The Attorney General ~s 
authorized to investigate any alleged violation of the law, ru.d~ay in~ 
stitute on behalf of the state, or any of its agencies or subdivisions, a 
court action seeking appropriate relief. 

There is renewed legislative interest in state antitrust laws. New 
Hampshire enacted a new state antitrust law in 1973, that became :ff:c­
tive on August 29. It gives the Attorney General subpoena ~ower ~n ~n­
vestigations concerning violations of state antitrust laws. 8 At the re­
quest of Wisconsin's Attorney General, three bills were introduced in the 
1973 session that would have increased penalties in antitrust cases and 
clarified the treble damage remedy. They would also have created a six­
year statute of limitations in antitrust prosecutions. 

Another area of great relevance to organized crime control is corrup­
tion. COAG published a report in 1974 entitled Legislative ~ppro~ches to 
Campaign Finance, Open Meetings and Conflict of Interest, w~~ch d:-scusses 
legislation in the corruption area. Some Attorneys General s off~ces re­
port efforts to strengthen such laws. 

Legislation was introduced at Rhode Island's 1973 session ~at would 
have made bribery of a public servant a felony, rather th~ a ~sdemeanor 
as at present. It would. also have made the giving or,tak:-ng of gr~t, 
the criminal threatening of a public servant or state s w~tness or ~nformer, 
the abuse of personnel authority, the non-disclosure of a retainer to 
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influence government action and the engaging in conflicts of interest by 
public servants all felonies, punishable by substantial prison terms and 
heavy fines. Under existing laws, these offenses are not crimes. This 
legislation was not reported out of committee. 

Commissions to Review Legislation 

Many of the legislative approaches to organized crime control are 
new and, therefore, may involve uncertainties as to their effect on indi­
viduals and as to 'their efficiency in curbing crime. For this reason, 
states might consider providing for review of actions under the kinds of 
laws discussed herein. 

Title III of the Organized Crime Control and Safe streets Act of 
1968 authorized electronic surveillance under certain conditions and also 
established the National Commission for the Review of Federal and State 
Laws Relating to Wiretapping and Electronic surveillance. 39 The Commission 
was empowered to conduct a comprehensive study and review during the six 
year period following its enactment to determine the law's effectiveness. 

The section establishing this Commission was repealed in 1970 by 
the Organized Crime Control Act. Title XII of that Act established the 
National Commission on Individual Rights to review federal laws relating 
to special grand juries, special offender sentencing, wiretapping and 
electronic surveillance, bail reform and preventive detention, no-knock 
search warrants, and the accumulation of data on individuals by federal 
agencies. 40 The law directed that: "the Commission shall determine which 
laws and practices are effective, and whether they infringe upon the in­
dividual rights of the people of the united States.,,4l 

In late 1970, Congress was consiaering amendments to the Omnibus 
Crime Control and Safe-Streets Act of 1968. The Senate version of the 
amendment carried a provision, not included in the House bill, to re­
enact the National Commission for the Review of Federal and State Laws 
Relating to Wiretapping and Electronic Surveillance which was repeal,ed 
in 1970. The Senate amendment also amended the 1968 provision by con­
ferring subpoena power on the Commission and defining it as an "agency" 
so as to have authority to grant immunity to witnesses pursuant to 
18 U.S.C. sec. 6001 (1970).42 On January 2, 1971, the Congress enacted 
the Senate amendment re-establishing the National Commission for the 
Review of Federal and State Laws Relating to Wiretapping and Electron.ic 
Surveillance. 43 The Commission may make such interim reports as it deems 
advisable and a final report within two years after the formation date 
of June 19, 1973. Legislation has passed Congress which would extend the 
life of the Commission, but the President has yet to sign the bill. 

The National Commission includes members appointed by the President, 
the Senate, and t..'I1e Speaker of the House. On December 7, the Presidemt 
appointed the Chairman and six members. Four Senators and four Represen­
tatives were subsequently appointed. 44 
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1. FOOTNOTES 

Investigative and Prosecution Capability 

Legislation is of little effect unless there is adequate intelligence. 
capability to show when and wherf: it should be used, and adeq~ate prosec~·· 
tive capability to ensure its effective enforcement. The Nat~onal Assoc~a­
tion of Attorneys General has recommended that: 

In states which have an organized crime 
problem~ the Attorney General should es­
tablish a special investigative and pro­
secutorial unit within his office to as-
sist local offices or to act directly de- 5 
pending on conditions in that jurisdiction.

4 

The NAAG points out that successful action to control o:ganiz~d 
crime requires specialized investigative, legal and.accoun~~ng sk~lls. 
These in turn, require special staff and even spec~al.equ~pment. Funds 
must be appropriated to make this possible if legislation is to be effec-

tive. 
~ 

It should also be noted that passage of legislation does not always 
have immediate results. The nature of organized crime, unlike street 
crime, requires that extensive investigation and planning precede p:ose­
cution. Long-range planning is required to select targets and acqu~re 
sufficient evidence for successful action. This may require a co~tment 
of personnel and funds, without a showing of results, for a considerable 
period of time. 

A companion COAG report, Organized Crline Control Units, analyzes 
the organization and function of state units for the investigation and 
prosecution of organized crime. 
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POWERS IN PROSECUTIONS 

2 • POWERS IN PROSECUTIONS 

An Attorney General's ability to combat organized crime is defined 
not only by statutes directed specifically toward this purpose, but by his 
general powers in prosecutions. Statutory a~thority to eavesdrop or to im­
munize witnesses may facilitate preparation of a case, but is of little 
value if the Attorney General can't prosecute_ the case. Organized crime 
control laws must be considered within the broader context of Attorneys 

authority to initiate or to intervene in prosecutions. 

Authority to Ini,tiate or Intervene in Local Prosecutions. 

In 1974 COAG published a report concerning The Prosecution Function: 
Local Prosecutors and the Attorney General. This report contains a detailed 
analysis of the Attorney General's power to initiate or intervene in local 
prosecutions. It also contains an analysis of the relationship between 
prosecutors and Attorneys General. 

The accompanytng tables are taken from that Report. They have been up­
dated where possible, but there may be some additional changes in laws that 
are not included. The diversity of powers is illustrated by the difference 
between Rhode Island, where the Attorney General is responsible for all prose­
cutions, and the neighboring state of Connecticut, where the Attorney General 
has no criminal jurisdiction. Under a new constitutional provision in South 
Carolina, the Attorney General has been designated as the Chief Prosecuting 

'Officer of the state. 

Most Attorneys General may initiate local prosecutions in at least some 
circumstances. Only seven states report that the Attorney General may 

,not initiate prosecutions under any circumsta~ces. In three states and 
three territories, there are no county or district attorneys, and the At­

General handles all or most prosecutions. In the remaining states, 
Attorney General's authority ranges from power to initiate prosecutions 

his dis,cretion, or when. he considers' it to be in the best interest of 
state, to power to so act only on the request or direction of another 

fficer. These powers may be limited to prosecutions under specific statutes. 

The Attorneys General's authority to assist, intervene or supersede 
initiated by the local prosecutor is equally diverse. As Table 2 

, a dozen states, in addition to the six with no local prosecutors, 
s the Attorney General authority to intervene or supersede when he co11.­

it proper. In several states, he'may intervene on his own initiative, 
is not settled whether he can supersede. In a substan~ial number 

states he can intervene, or can both intervene and supersede, only at 
direction of the Governor, legislature, or the local prosecutor. Other 

limit this to cases involving certain statutesN 

All available data indicate that Attorneys General initiate or intervene 
local prosecutions very infrequently, even when they have the power so 
do. This may be due to various factors, including: a reluctance to 

fere in local situations; budget and staff limi,tationsi and political 
iderations. 
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POWERS IN PROSECUTIONS 

TABLE 1. MAY THE ATTORNEY GENERAL INITIATE LOCAL PROSECUTIONS? 

Alabama '''''''''''''' 
Alaska ... " ......... " .. 
Arizona ............... . 
Arkansas ... " .. " .... . 

~ California ."" ...... . 

Colorado ......... " .. 
Connecticut ..... ,," 
Delaware ...... " .... . 
Florida .. " .......... ". 
Georgia ....... " ...... . 

Guam .... " ........ "". 
Hawaii ................ . 
Idaho ............. . 
Illinois ... " ........ . 
Indiana "" ........... . 

Iowa .................. " 
Kansas ........... " ... . 

Kentucky ....... " ... . 
Louisiana ............ . 
Maine ................. . 

Maryland " .......... . 
Massachusetts .... . 
Michigan ............ . 
Minnesota ...... " .. " 
Mississippi .......... . 

Missouri ........... :". 
Montana ......... " .. . 
Nebraska " .... ""." 
Nevada "" .... " .. " .. 
New Hampshire .. 

New Jersey" ... " .. 
New Mexico ....... . 
New York " .... ".". 

North Carolina ... . 
North Dakota ..... . 

Ohio " ... "." ......... . 

Yes-On own initiative. 
Yes-(No local pros_ecutor). 
Yes-Only on request of Governor. 
Yes-Only under certain statutes, on own initiative. 
Yes-On own initiative. 

Yes-Only on request of Governor. 
No-A.G. has no jurisdiction in criminal matters. 
Yes-(No local prosecutor). 
No-But A.G. may initiate quo warranto proceedings 
Yes-On own initiative or at direction of Governor. 

Yes-(No local prosecutor). 
Yes-On own initiative or at direction or request of Governor. 
1':0. 
No. 
No. 

Yes-On own initiative. 
Yes-Only under certain statutes. 

Yes-Under some statutes for specific crimes. 
Yes-In criminal cases, when the interests of the state requires. 
Yes-On own initiative. 

Yes-On request of Governor or Legislature. 
Yes. 
Yes-May initiate and conduct criminal proceedings. 
Yes-At request of Governor; assists county attorney on request. 
Yes-When required by public service or directed by Governor. 

No-Except in offenses against morals. 
No. 
Yes-Has concurrent power with county attorney. . ' 
Yes-On own initiative; at request of Governor, (but only through grand JUry proceedmgs). 
Yes-On own initiative; direction of Governor, Legislature, or local prosecutors. 

Yes-When interest of state requires it. 
Yes-Only under certain statutes. . . 
Yes-Under certain statutes on own initiative; at request of Governo~, t? s~p~rs?d~ a district 
attorney in specified cases; at request of state agency in matters wlthm Its JUriSdiC-

tion. 
Yes-Only for violations of monopolies and trust laws. .. . 
Yes-On own initiative, or request of County Board, 25 CItizens, doctor, Judge. 

Yes-On request of Governor. 

l~-lI'l' -"'''' .......... ----... --.... --,----.------------.­
::' .. ' .. 1 ::'-;"; ~ 
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-c:l POWERS IN PROSECUTION 
A 
! I TABLE 2. ATTORNEY GENERAL"S POWERS IN PROCEEDINGS INITIATED BY 

THE LOCAL PROSECUTOR. j 
I 

, 1 

1 
Alaska : ................ . 
Arizona .............. .. 

1 
,1 
1 

Arkansas .............. . 
California ........... . 

j 
! 

Colorado ............ . 
i 

Connecticut ........ . 
Delaware ............ . 
Florida ................ . 
Georgia .............. .. 

Guam .................. . 
Hawaii ............... .. 
Idaho ................. .. 

Illinois ................ .. 
Indiana ............... . 

Iowa .................. .. 

Kansas ............... .. 

Kentucky ........... .. 

Louisiana ........... .. 
Maine ................. . 

j 
t 

Maryland ............ . 
Massachusetts .... .. 

Michigan ........... .. 
,j 

I Minnesota .......... .. 
Mississippi ......... .. 

Missouri ............. .. 
Montana ............. . 

Nebraska ........... .. 
Nevada ............... . 

New Hampshire .. 

(No local prosecutors). 
May assist on rcquest of local prosecutor. 
May act jointly with local prosecutor under certain statutes. 
May intervene, supersede or assist on own initiative. 

May intervene or request of Governor or legislature. May assist on request of local 
prosecutor with direction of Governor. 
~o jurisdiction in criminal matters. 
(No local prosecutors). 
May intervene upon request oflocal prosecutor, at direction of Governor or legislature. 
May intervene or assist at direction of Governor. 

(N'o local prosecutors). 
May intervene or assist on own initiative or at direction or request of Governor. 
May assi.st upon requ~t of local prosecutor; may not intervene or supersede; may 
be appomted as spec131 prosecutor when local prosecutor cannot act: 
May intervene in any prosecution if state's interest requires it. 
May assist in criminal cases upon request of local prosecutor. 

May inte~ene on own initiative; may supersede on direction of Governor, legisla­
ture, or either house thllreof. May assist on request of local prosecutor. 
~Ia~ inter\'~ne on direction of Governor 'or either branch of the legislature. May 
lIIstItute actIOn, supersede, or intervene on own initiative on behalf of any political 
subdivision in action for conspiracy, combination or agreement in restraint of 
trade, or other illegal acts. 
Ma~' i~tervene on request of Governor, courts or grand juries, sheriff, mayor, or 
maJority of a city legislative body. 
May intervene, may not supersede. 
1'-.lay intervene, supersede or assist on his own initiative. 

May assist on request of local prosecutor or at the direction of the Governor. 
May intervene, supersede or assist on his own initiative. May initiate proceedings in­
dependent of local,prosecutor. 
May intervene or initiate on own initiative or at direction of Governor or legislature' 
will assume jurisdiction when requested by prosecuting attorney. ' 
May intervene or assist at direction of Governor or local prosecutor. 
May intervene or assist at direction of Governor or when required by the public service. 

May ~ntervene or supersede at the direction of the Governor; may assist local prosecutor. 
May mtervene or supersede on own initiative or at the direction or request of the local prose­
cutor. 
May intervene, assist or supersede. 
May intervene, supersede or assist on own initiative or on request of Governor or local 
prosecutor. 

Oklahoma ..... " .. ". 
Oregon .............. .. 

Yes-On request of Governor or either branch of Legislature. 
Yes-Only on request of Governor, except for c:oncurrent jurisdiction with district attorneys for 

May intervene, supersede or assist on own initiative, or on direction of Governor or 
legislature. Has full responsibility for criminal cases punishable with death or im­
prisonment for 25 years or more. 

Pennsylvania ...... . 
Puerto Rico ........ . 

Rhode Islarrd ...... . 
Samoa ..... " .......... . 
South Carolina .", 
South Dakota .....• 
Tennessee .......... .. 

Texas .................. . 
Utah ............ \ ...... . 
Vermont ............. . 
V ~rg~n . Islands ..... . 
Vugmla ............. .. 

Washington ........ . 

West Virginia ..... . 
Wisconsin ........... . 

Wyoming ............ . 

election law violations. 
Yes-Under certain circumstances. 
Yes. 

Yes-(No local prosecutor). 
Yes-(No local prosecutor). 
Yes-On own initiative. 
Yes-On own initiative. , 
No-(but Governor may appoint extra counsel at district attorney s request). 

Yes-For election fraud, labor union crimes, misuse of state fundfi 
Yes-On default of local prosec:utor. 
Yes. 
Yes-(No local prosecutor). 
Yes-Under certain statutes. 

Yes-On lobbying law, or when prosecuting att~rney ~ails to t~ke proper action; also for 
certain acts of city or state officers in connectIOn With pubhc funds. 
No-But Attorney General may replace Prosecuting Attorney if he refuses to prosecute. 
Yes-On request of Governor or local prosec'!tor, and on o,:,,? initiative in environmental 
and consumer protection matters and certam other spec~fled areas. 
Yes-If the county and prosecuting attorney refuses to act m any case, the Board of County 
Commissioners, the District Judge, or any State Agency. may request the .A~t~rney 
General to initiate the local prosecution. Local prosecutions may also be InItiated 
.upon the request of the Governor. 
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New Jersey ........ . 
New Mexico ...... .. 
New York ........... . 
North Carolina .. .. 
North Dakota .... .. 

Ohio .................. .. 

Oklahoma .......... .. 

When, in his opinion, the interests of the state will be furthered by so doin'g. 
May intervene or assist on direction of Governor. 
May intervenll or supersede at direction of Governor. 
No statutes or case law !II point. 
May intervene, supersede nr assist on own initiative; on request of majority of board of 
county commissioners; on petition of twenty-five taxpaying citizens; on written 
demand of district judges. 

May appear for state in all cases in which the state is directly qr indirectly interested. 
May appear in any court on direction of Governor (ir legislature. , 
May appear in any case at direction of Governor or legislature and may, at his discretion 
supersede. May assist at request of local prosecutor. ' 
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Oregon ............... . 

Pennsylvania ...... . 
Puerto Rico ........ . 

Rhode Island ...... . 
Samoa ................. . 
South Carolina ... . 
South Dakota ..... . 

Tennessee ........... . 

Texas .................. . 
Utah ................... . 
Vermont ............. . 
Virgin Islands ..... . 
Virginia .............. . 

Washington ........ . 
West Virginia ..... . 

Wisconsin ........... . 

Wyoming ............ . 
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The National Association of Attorneys General has recommended that the 
state Attorney 'General should be empowered to intervene or supersede in lo­
cal prosecutions and to initiate local prosecutions when he considers it in 
the best interests of the state. It contends that: 

At common law, the Attorney General had full 
authority. over local prosecutions. The office of 
county or district attorney represented a division 
of the Attc.rney General's powers. In those states 
where the local prosecutor is independently select­
ed, the Attorney General should r&tain power to 
initiate prosecutions when, in his opinion, the in­
terests of the state so require. Experience demon­
strates that such authority, when granted, is used 
infrequently. 

In those rare instances where local prosecutors 
are unable or unwilling to prosecute a case proper­
ly, the Attorney General should be able to enter 
the case and to assist or direct the prosecutor. 
Where such power presently exists, it is rarely 
exercised, but it should be available to the Attor­
ney General. l 

I Authority 
1 

Relating to Organized Criminal Activity 

.1 Several states have recently conferred upon the Attorney General 
~broad authority to act against organized crime or corruption. This rec­
.\ ognizes that organized crime by its nature, must be viewed as a statewide 
lproblem and that investigations and prosecutions cannot effectively be 

• 1 limited to a single locality. Some of the new laws are described herein. 
'4 
'I Wisconsin, in 1969, enacted an omnibus bill aimed. primarily at 
lorganized crime. The Division of Criminal Investigation of the' Department 
I • 

lof Justice was authorized to "investigate crime which is statewide in na-
tture, importance or inf~uence" and to enforce specified statutes. These 
lstatutes relate to: dangerous drugs and narcotics; coin machine regula­
jtion; gambling; loansharking; battery of witnesses and jurors; extortion, 
(interference with commerce, and influencing witnesses and jurors. by threats 
.\or use of force; prostitution; vagrancy relating to prostituti.on and gam.:.. 
19ling; obstructi:"lg justice; liquor and beer laws; liquor, beer and cigar-, 
Jette taxation; arson. This law enables.the Department of Justice to coor-
ldinate the investigation of the types of criminal activity which are re­
!lated to organized crime and, in the language of the statute, " •.• to give the 
jAttorney General responsibility for devising programs to control [such] 
(crime ••. "3 . 
\ , 
.\ 

rj The same law authorized the Attorney General to appoint investigative 
.1personnel, who have the powers of a peace officer. Local district attorneys,' 

isheriffs, and chiefs of police were directed to cooperate with and assist ithese persons, but the law did not relieve local peace officers of any law 
.. enforcement duties. The Department of Justice now has an Organized Crime 
.1 

I 
i 
t 

J 
1-' t 

, j 
:1 
J 
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Unit, with nine special agents and seven attorneys. It operc:-te~ t~rou~~_a LI 
task force approach, holding planning sessions to select sub] ec . s or ~ t' 11 
vestigatioh, which may be either particular individ1Jals or part~cular ac ~v- Ii 

4 I~ 
ities. II 

Legislation introduced in the 1973 Session of the New York Legisla­
ture (S.B. 5860) would have set up an Office of Special Prosecutors and 
established regional and statewide grand juries. The Bill, which did not 
pass, designated the Attorney General or an assistant as "State Prosecutor", 
with power to investigate and prosecute any offense committed or alleged 

A 1970 Ohio law authorized the Attorney General to investigate "any 
organized criminal activity" in the state, ",hen directed by th~ Governor or 
General ASSembly. Organized criminal activity was broadly def~ned as: 

Combination or conspiracy to engage in crim­... any 
inal activity as a significant source of inc~m~ or 
livelihood, or to violate, or aid, abet, fac:l~tate, 
conceal or dispose of the proceeds of the v~ola­
tion of: criminal laws relating ~o prostitu~ion, 
gambling, counterfeiting, obscen~ty, extort:on,. 
loansharking, drug abuse, or illegal drug d~7tr~­
bution, or corruption of law enforcement off~cers 5 
or other public officers, officials, or employees. 

If it appears that there 
shall refer the evidence 
directly to a regular or 

is cause for prosecution, the Attorney General 
to the local prosecutor having jurisdiction, o~ 
special grand- jury. If the evidence is refer:ed 

to a grand jury, the Attorney 
right to apFear before it. 

General or his designees have the exclus~ve 

mandated an organized crime program in the 
March, 1972. The Department of Justice 

eradicate organized crime" by: 

California's Legislature 
Department of Justice, effective 
was directed "to seek to control and 

(a) Gathering, analyzing and storing intelligence 
pertaining to organized crime. 
(b) p.roviding this intelligence to local, state 
and federal law enforcement units. 
(c) providing training and instruction to assist 
local and st~te law enforcement personnel in rec­
ognizing and combating organized crime. 
(d) Providing a research resource of specialized 
equipment and personnel to assist local, state, 
and federal agencies in combating organized crime. 
(e) Conducting continuing analyses and research 
of organized crime in 0Fder to determine current 
and projected organized crime activity in California. 
(f) Initiating and participating in the prosecution 
of individuals and groups involved in organized 
crime activities. 

The statute also directed the Department of Justice to divide its 
functions concerning organized crime into the following five programs: 
operations and training; intelligence; long-range intelligence research; 
i~vestigation; and prosecution. California's Department of Justice has 
powers of supervision over district attorneys and sheriffs and may requi:e 
them to report or to meet in conference. When the interests of the publ~c 
so demand, the Attorney General may direct the activities of a sheriff or 
chief of police in the investiga'tion of crime? 
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to have been committed in two or more counties, or partly in New York and 
partly in another jurisdiction. The state Prosecutor could also investi­
gate or prosecute for any offense "in any way connected with the enforce­
ment or administration of criminal justice", any offense prosecutable by 
law by the Attorney General', or any offense upon agreement with the district 
attorney where the latter was disqualified from investigating and prosecut­
ing the case. The Bill would also provide for impenelling of statewide and 
regional grand juries, and have given the Attorney General power to appear 
before these .. 

The 1973 New York Legislature did not enar.t proposed amendments to 
the tax laws that would have given the Organized Crime Task Force access 
to otherwise confidential tax return data. Other provisions of this Bill 

:! l would have made certain tax offeases felonies. A bill to give the Attor-
I,: ney General access to Department of Revenue records failed of enactment 
I in Louisiana in 1973. 

,{ 
1 i Subpoena Powers 

Table 3 shows the Attorney General's subpoena powers. Of the fifty­
four jurisdictions, only eleven give the Attorney General broad powers to 
issue subpoenas. In twelve jurisdictions, the Attorney General has no power 
to issue subpoenas. The rest give him limited power in this regard. 

In the jurisdictions reporting that Attorneys General's subpoena pow­
ers are limited to one or a few specific statutory areas, the most common 
such areas are consumer protection and antitrust. Other areas include: 

') unauthorized practice of law; alcoholic beverage control; condominiums; 
1 syndication; and elections. In seven jurisdictions, the Attorney General 
I has subpoena powers in connection with various investigations which are 
: specifically directed by grand juries, legislatures, or Governors. One ,I state (Washington) reports that the Attorney General can exercise the sub­
I poena powers of state agencies he is required to represent, in addition to 

"~I subpoena powers specifically granted 10 him. 

! 
'j A 1968 New Jersey law authorized the Attorney General to call for the I impaneling of a statewide grand jury. 7 Such juries have the same powers 
I and duties as county grand juries, so the Attorney General, through the 

" ,~ special grand jury, can subpoena wi tnesses. The chapter of this Report 
,j which discusses statewide grand juries notes that other states give state­
'i wide grand juries the same power as county grand juries, but the status 
(I of the latters' subpoena powers is less clear. 
;" ~ n 
iJ ;1 

'[ 
t 
j 

I , 
,f 

1 
• !~ 
,1 
,j 

.,j:] 

Several jurisdictions have expanded the Attorney General's subpoena 
powers in recent years. A 1971 law gave the Attorney General of the Virgin 
Islands subpoena powers. In Maryland, the 1972 legislature gave the Attorney 
General limited subpoena power, in that he can demand documentary materials 
in antitrust cases. A 1973 law gave the Attorney General subpoena power in 
antitrust c~ses. 
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TABLE 3. THE ATTORNEY GENERAL'S SUBPOENA POWER TABLE 3. THE ATTORNEY GENERAL'S SUBPOENA POWER (cont 'd.) 

.D.labama 
Alaska 
Arizona 
Arkansas 
California 
COlorado 

, 

Connecticut 
Delaware 
Florida 
Georgia 
Guam 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 

Broad 
Power 

x 

x 
x 

x 

x 

x 

Limiteci 
Power 

X 

X 

X 

X 

X 

X 

X 

X 

X 

No 
Power 

X 
Under consumer protection 
Under consumer_protection 
Under consumer protection 

Under consumer protection 

.-

Under antitrust law. 

Under a number of laws. 
Under antitrust law. 

X ~-' . 
Under consumer protection 

t~ 
'k' puerto Rico 

law .. r" 
law ; ,'Rhode Island 

, 
lav.', 

, 
, Samoa 

law ! South Carolina 
-i" 

! 
i 

South Dakota 
i 

iTpnnp<=<=pp 
Texas 

: Utah 
!Vepnont 

"i Virgin Isl~<!s 

law. : :Virgi_nia 
i", ,Washington 

In criminal matters and special 
investigations. ' 
Through the grand jury and with 
civil investigative demands. 

Under consumer protection and anti­
trust laws; may examine records of 
all non-profit corporations. 
In investigation ordered by 
Governor and L~gislature, 

Under ~nl1sumer prote~~on law. 

Under consumer protection law or 
X 

X 

Kentucky 
Louisiana 
Maine 

--=~~---+--x---+-~-I------+--------------"'-!'I.;.;1.twe~!:s~;'t2!:v?iri,::-;:;'9r~:il1]i~a::+~:~::~+~::~;~:::+:X:~:~t~:~w~h:e_n::..._-=r_~e_p~r:;:e_~se::;_n~r'l:~i:I1~9~s:t_a~t~e:_~a_g~e:En_~£C_i~e~:s-=, 
~~~~~----~~~--~--------~--------~---I-n--m-O-n-o-)p-'o--ly--c-a-s-e-s--o-n-I-y--.----------'\~isconsin 
----~~~-----;-------;--------+----------~---I~n--a~n~t~i~tr~u·s-t~,~s~e~c-ur~i~t~~~·e-s--,-a-n~d--un--- :!~W~yo~mli~ng~~-----t------t----~----t-~----~~----------------------------------Maryland 

Massachusetts 
Michigan 

Minnesota X 
Mississippi 
Missouri 
Montana 
Nebraska 

New York 

North Carolina 

North Dakota 
Ohio 
Oklahoma X . 
Oregon 

Pennsylvania 

X 

X 

X 

X 

X 

X 

X 

X 

X 
X 

X 
X 

X 

X 
X 

authorized practice of law matters 
and under consumer protection law. 

In administration of charitable 
trust and removal proceedings, 

Under antitrust law. 

In antitrust and related matters. i i 
! 

In antitrust, consumer protection" I 
condominium, syndication, theatre: I 
financing, election and stock ,! 
fraud matters, and investigations: J 

Can apply to courts in investiga-. I 
tion of trust. I 
Under alcoholic beverage laws. [1 

--,.{ 

Under consumer J?rotection laws. \. f 
~ ! 

X 
,--t--------I--~--~---",..~--------- .J 

When directed by Governor to 

X 

supersede district attorney. 
In criminal matters and under 
sumer protection law. 

t 
i 

l con- ! 
j 
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POWERS IN PROSECUTION 

Utah is among the states which have recently established by legis­
lation the Attorney General's subpoena power. In matters "involving the 
investigation of a crime, the existence of a crime, or any criminal conspir­
acy or activity" the Attorney General or a district or county attorney may 
request the district court's approval, "for good cause shown" to subpoena 
,,~itnesses to testify under oath and to require the production of books, 
papers, records and other tangible items "whi~h constitu~e or ~ay 7on~ai; 
evidence. which is or may be relevant or mater~al to the ~nvest~gat~on • 

ri 

[.t POWERS IN PROSECUTION 

11 Ii Other Powers 
if 
Vi ;1 ,J 
]1 

The subpoena need not disclose the names of possible defendants. The 
statute also provides that, upon application of the Attorney General or 
county or district attorney: 

the court may order that interrogation of 
ness shall be before a closed court; that 
proceeding be secret; and that the record 
testimony be kept secret unless and until 
for good cause otherwise orders. 

any wit-
such 
of such 
the court 

fj 
Li 
Ii ':l II 
H 1,;. 

L! 
it 
It 
fI 
II 

:1 
j J Procedures for compelling testimony and for granting immunity from prose- 11 

cution to witnesses are also specified. II 

A r.ecent Pennsylvania case clarified the Attorney General's subpoena II 
powers in that state and examined extensively the use of such powers ~n it 

investigations. 9 The Attorney General is not granted subpoena power d~r- 11 
ectly. He is, however, chairman of the Pennsylvania Crime Commission, i J 
which may issue subpoenas "to require the attendance and testimony of wit·· It 
nesses and the production of documentary evidence relat~ve to any inves~i.. Ii. 
qation which the commission may conduct in accordance w~th the powers g~vlen L~ 

it. ,,10 Subpoenas must be signed by the Chairman, the Executive D~rector, iJ 
and two of the four commissioners. Pennsylvania's c:;onunonwealth court hel.d. th~J 
the legislature's delegation of investigatory power, including the power of i I 
subpoena, to the corranission was constitutional. The court dealt also with 1.\ 
the judicial role in enforcing subpoenas: it 

Ii 
11 In judicial enforcement proqeedings , the person 

to whom the subpoena is directed has full oppor­
tunity to test its va1idity •••• The court may consi­
der 'such questions as authority to conduct the in­
vestigation, the power to issue the subpoena, and 
any constitutional rights and privileges of the 
witness which he proves will be violated by his 
appearance at the hearing. Whether a subpoena 
shall be enforced rests in the judicial discretion 
of the court. In the absence of a basis or showing· 
that the investigative agency has exceeded its law­
ful limits, the court has no other alternative but 
to o:der1!he subpoenaed witness to appear at the 
hear~ng. . 

In 1931, the National Conference of Commissioners on Uniform State 
Laws promulgated a Uniform Act to.Secure Attendance ~~ Out-of-State Wit­
nesses. This has .been adopted by· forty-nine states and should be es­
pecially useful in organized. crime cases, which often involve interstate 
activities. 
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There are various other statutes which help determine the Attorney 
General's powers in prosecution. These include statutes concerning: the 
right of the prosecution to appeal; perjury; extended sentencing for dangerous 
offenders, and the corruption of public officials. Some of these are discussed 
in the COAG Report, The Office of Attorney General. Also to be considered 
is the application of existing statutes to organized crime problems. 

Some specific statutes concerning public corruption are discussed in a 
COAG report on legislation relating to campaign expenditures, conflict of 
interest, and open meetings. Consumer protection laws are discussed in 
another COAG publication, State Programs for Consumer Protection. These are 
among the laws that may be useful in organized crime control. The effectiVe­
ness of any particular approach will depend on the particular state's stat­
utes, and on the particular Attorney General's staff and resources to enforce 
those statutes. 

.... 
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Attorney General, THE OFFICE OF ATTORNEY GiNERAL 3 (1971). 

WIS. STAT. ANN. ch. 252 (1969). 

WIS. STAT. ANN. sec. 165.170 (1969). 

Interview with Assistant Attorney General David Mebane, Madison, Wisconsin, 
May 12, 1972. 

5. OHIO REV. CODE sec. 109.83. 

6. CAL. GOV'T. CODE sec. 15025 e~ seq. (1971). 

7. N.J. REV. STAT. sec. 2A:13A-l et ~eq. (1968). 

8. UTAH CODE ANN. sec. 77-45-2 (1971). 

9. Pennsylvania's Crime commission v. Nacrel1i et al., 5 Commonwealth ct. 
551-594 (1972). 

10. PA. STAT. title 71, sec. 307-7 (9). 

11. Supra note 5 at 577. 

12. The Council of State Governments, THE BOOK OF THE STATES 1972-73, 101 
(1972) . 
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ELECTRONIC SURVEI'L.LANCE 

3. ELECTRONIC SURVEILLANCE 

Wiretapping and electronic surveillance are used by an increasing num­
ber of the states. The Preamble to Massachusetts wiretapping law says 
that: 

••• because organized crime carries on its activities 
through layers of insulation and behind a wall of 
secrecy, government has been unsuccessful in curtail­
ing and eliminating it. Normal investigative proce­
dures are not effective in the investigation of 
illegal acts committed by organized crime. There­
fore, law enforcement officials must be permitted to 
use modern methods of electronic surveillance, under 
strict jUdicial supervision1 when investigating these 
organized crime activities. 

The 1967 President's Commission on Law Enforcement and Administration of 
Justice recommended that Congress enact legislation dealing with this issue, 
although it said that "if authority to employ these techniques is granted 
it must be granted only with stringent limitations."2 

The table shows that twenty-one states now authorize court-supervised 
electronic surveillance. Ten states reported to COAG that such legis­
lation was defeated, vetoed, or introduced but not .acted on during their 
1973 legislative session. No state passed legislation authorizing electronic 
surveillance in 1974. 

Court-auti10rized surveillance by law enforcement officers was approved 
by Congress in enacting Title III of the Omnibus Crime Control and Safe 
Streets Act. It is incorporated into the American Bar Association's Stan­
dardsfor Criminal Justice, "subject to strict limitations [which] ••• should 
be enforced through appropriate administrative and judicial processes ,"3 
~ COAG survey of 294 local prosecutors in states which did not authorize 
electronic surveillance revealed that 83 percent favored such laws. 4 

Recommendations adopted by the National Association of Attorneys Gen­
eral in 1971 did not take a direct position on wiretapping, but did state 
that "the Attorney General should assure that any similar state l.egislation 
conforms to existing constitutional law and allows his office supervisory 
authority."S 

There is controversy about authorizing wiretapping by law enforcement 
officers, but there is general agreement about prohibiting wiretappinq by 

.priy~te citizens. Federal law prohibits the unauthorized interception of 
wire or oral communications or the disclosure of information so obtained. 
Most states also prohibit wiretapping or electronic surveillance, and there 
is general agreement that vigorous enforcement of these laws is essential. 
There have been few statis.tics reported on action against illegal wiretap­
ping. Vigorous enforcement is necessary to assure the public 'of the govern­
ment's interest in protecting privacy and in proscribing abuse of electronic 
surveillance. 
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constitutional Issues 

In two 1967 cases, the Supreme Court clarified the con~titutional re­
quirements for electronic surveillance. 6 Berger 'It. New York concerned a , 
New York statute which allowed surveillance under a court order. Th~ order 
required a £howing of a reasonable belief that a cr~me ~ad been c~mmltted. 
The Court found that the statute did not meet constltu~10nal requ~~em~nts, 
because it failed to: (1) require a sufficiently partlcul~r descrlptl~n ~f 
the objects of the search; (2) require a sufficien~ly partlcular ~escrlptl~n 
of the crime that had been or was about to be commlttedj (3) requlre a par 
ticular description of the type of conversation; (4) limit the search to 
authorized areas only; (6) require dispatch in executing the order; (7) re­
quire that 'the officer report back to the cour~ ,;,hich ?ad app~o:red ~he sur­
veillance; (8) require justification for not glvlng prl0r notlflcatlon to 
the persons involved. 

In the other 1967 ,case, Katz v. United states, the Court declared that 
wiretapping without a warrant was prohibited by the Fourth Amendment: 

[W]e have expressly held that the Fourth Amendment governs 
not only the seizure of tangible items, but exte~ds as well 
to ;he recording of oral statements, overhea!d WlthOUt any 
"technical trespass under .•. local property law." Silverman 
v. United States, 365 U.S. 505,511. Once this much is ac­
knowledged, and once it is recognized that the Fo~rth Amend­
ment protects people--and not simply "areas"--agalnst un­
reasonable searches and seizures, it becomes clear that the 
reach of that Amendment cannot turn upon the presence or 8 
absence of a physical intrusion into any given enclosure. 

Although it found the particular wiretap under consideration to be unconsti­
tutional,the Court declared that electronic surveillance could be conducted 
constitutionally. It said that: 

" .. this surveillance was so narrowly circumscribed 
that a duly authorized magistrate, properly noti­
fied of the need for such investigation, specifi­
cally informed of the basis on which it was to pro­
ceed, and clearly apprised of the precise intrusion 
it would entail, could constitutionally have autho­
rized, with appropriate safegua.rds, the search and 
seizure. 9 

Osborn v. united States stressed that electronic surveillance may be 
~t';"'ed only "under the most precise and discriminate circumstances, cir-perm... "'" . ., ,,10 

cumstances which fully [meet] the 'requirement of partlcularlty. 

The courts have upheld surveillance conducted with the consent of o~e , 
of the parties. A law enforcement officer~ acting und~rcover, may transmlt 
or record conversations with concealed equlpment and wlthou~ a court ~rder. 
"Inescapably one contemplating illegal activities must realize and r~sk 
that his com~anions may be reporting to the police" and it makes no dlffer­
ence whether the informers are transmitting conversations. ll 
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A recent review of federal court cases concerning electronic surveil­
lance notes that "The courts dealing with Title III have struggled to re­
concile the limitations placed on all searches and seizures by the fourth 
amendment with Congress's attempt to write a la~" believed needed to fight 
the rising inc~ease in organized crime." It points out that decisions re­
flect conflicting points of view. One is concerned with "the unique in­
trusive quality of electronic devices and the looming spectre' that advanc­
ing technology places on the horizon." Others are concerned with "steady 
and widening encroachment of crime in everyday life and see electronic sur­
veillance as one of the more necessary and effective arrows in the quiver 
of law enforcement.,,12 The prepondenance of case law, however, holds that 
Title III meets constitutional requirements. 

The first f0deral legislation related to wiretapping was enacted dur­
ing World War I, 40 stat. 1017 (1918). It was limited to the duration of 

'I the war and was clearly enacted to protect government secrets rather than 
;1 individual privacy.13 In Title III of the Omnibus Crime Control and Safe 
: ~ ~ 

".1 streets Act of 1968, Congress authorized court-ordered wiretapping and elec-
'1 tronic surveillance. The Supreme Court, while not ruling directly on the 
: 1 constitutionality of Title III, has said that: 
• 'j 

1 
t '{ 
'f 

( 
1 
I 
1 
.1 
\ 

f 

! 
1 

The Act represents a comprehensive attempt by Congress 
to promote more effective control of crime while pro­
tecting the privacy of individual thought and expres­
sion. Much of Title III was drawn to meet the con­
stitutional requirements for electronic surveillance 
enunciated by this Court in [Berger and Katz].14 

I The U.S. Court of Appeals for the Seventh Circuit recently joined the 
! Second, Third, Fourth, Eighth, and Tenth Circuits in holding Title III con­
~ stitu~ion~l. The ~ourt rejected appellant's argument that the Act was un-
,! constl tutlonal on 1 ts face. It stated that: 
l 

: J 
1 : i 
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: ~ ~ 
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We cannot say that the normal application of Title III 
will crdinarily lead to results condemned by the Fourth 
Amendment. Moreover, we are conscious that, even if the 
statute is susceptible of unconstitutional application, it 
does contain additional protections, not necessarily man­
dated,by the Constitution, which would be forfeited by a 
holding of facial invalidity. 

Accordingly, without further enlarging upon the constitu­
'tional discussion,in the many other judicial opinions an~­
lyzing Title III, we hold that it is not unconstitutional 
on its face. lS 

~ The U. S. District 
IStates, held that: 

Court for the District of Kansas in Cox v. United 

I 
I 

'l 
II 
~j 

-'7f' 
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f '1 ' tdsatis­We are nab Ie to say that the produc;~"al ;5,., ,:, 

fy the ~onstitution. Every ef;for:t n~,S,;;:b?,eD,,:):J\q~e:to 
comply with the requirements of Berg,er. an~ f~t,' : . 

, " , t " n' 1 ts ap-
Title III isaspreclse an~ d~,Sc,r:mlna ,e, ,J.,... 16 
proach as are the demands ofJ~erg,er and,,"Katz. 

~ , f ~ Southern District of Florida has analy-
The U.S. Distrlct ~ourt o~ ,1e, to Ber er and Katz and upheld its 

zed T~ tle, III ~t length ~n. relatlo~~h~~ted tha~: TitleDI allowed a maxi­
constltutlonallty. speclfl~ally, ' d with 60 days allowed by the laW 
mum of 30 days of inter~eptl0n, comp~res a particular description of facts 
considered in Berger; Tltl~ ~II requ~r~t . ti1e execution and termination of 
showing a continuity of crlmlnal actlVl y ~der. 'pe~iodic reports at any in'ter­
the order must be prompt; the co~rtthma y °iea~ in providinq a framework of 

, . h "the statute lS us c 17 . . . vals lt W1S es, so "l't" Other lower court declslOns 
, 1 to its constltutlona 1 y., d d f 

control, crUCla f t th t judges have approved hun re s 0 
have upheld the law; f~rther, the ac thaey are willing to cooperate in 

llanre indicates applications for sraVel ' 
enforcing the law. 

1'::: an effort to "define on a 
I A t in its own language, ~ 

The federa ~ I onditions under which the interception 
uniform basis the clrcumstances and c th' d "19 Interception of com-
of wire and oral communicatio~s ~a~ b~h:uAC~rl~: ~ade a felony. The Act 
munications, excep~ as au~h~rlze Y 1 to ~he appropriate court for auth­
permits the foll~wlng offlclals to apPr~l of the united states or an Assis­
ority to intercept: ,the Attorney ~en~ 1 rosecuting officers of states or 
tant designate~ ~y,hlm; ~nd the p~ln~l~a s~ate law. The application must 
political s~d~vls~ons, If,autho~l~~ '~dge may require further facts. 
include speclfled lnformatlon an e ] 

, d e of a Llited States district court or court of a~pea~s, or at 
~/~ ~tate cou~t if authorized by state law, may author~z~ ~nyt~~~ep 

judge f b lief that· offenses enumera e 
if there is probable c~use or e f 'm~nications concerning them will 
Act are involved; partlcular types 0 COd~ wl'll be used in connection 

, 'l't' 'volve are or 
be obtained; and the facl 1 les 111 h that "normal investigative pro-
with the offense. It must also be 5 own , 'kel 

h b trl'ed and have failed or reasonably appear to be unll y 
cedrn::es ave een ,,20 
to succeed if tried or to be too dangerous. 

authorize an interception for up to 30 days and'may 
The judge may cutor may 

grant 30-day extensions. Under cer~ain circum~t~~c~:'a~pi~~:efor approval 
intercept communicatio~s without prl~r a~~r~::ed surveillance must be filed 
within 48 hours. Detalled reports 0 au, 0 

with the Administrative Office of the Unlted States Courts. 

Model Laws 
h f d 1 law, some model In addition to the requirements set by tee era 

, I d as a guide for the states. laws have been deve ope 
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The Council of State Governments includec a model eavesdropping law 
in its 1970 Suggested State Legislation. The Act corresponds in most re­
spects to the federal statute. It does not, however, authorize use of 
"emergency" eavesdropping powers, "due to the high risk of unwarranted 
invasion of privacy inherent in such procedures.,,21 

Another model law was set forth in a 1968 article byG. Robert Blakey 
and James A. Hancock. This proposal, which was accompanied by a detailed 
commentary, would authorize prosecutors to approve applications to courts 
to allow interception. It contains some provisicns that are more restric­
tive than those in the 1968 federal law. Other provisions, such as allow­
ing intercepts for forty-eight hours without prior approval, are similar 
to Title III.22 

t { I! The American Bar Association adoJ?ted standards relating to electronic 
1 surveillance as part of its comprehensive Standards for Criminal Justice. 
!,:, The Standards correspond with the Omnibus Act. They hold that wiretapping 
, should be limited to law enforcement officers and that authorization for 

,\ electronic surveillance should be obtained only through appropriate adminis-
\ 1 trative and judicial processes. The Standards also suggest that law enforce­
:j ment agencies adopt administrative regulations, such as limiting the number 
'j of agent.s authorized to use the techniques, listing the circumstances under 
• I which they may be used, and restricting the access to overheard communica-
j tions. 23 

, I 
j State Statutes 

\':~ , i 
j Table 4 shows the status of electronic surveillance or wiretapping 
1 legislation in each state. 
l 

\ Twenty one states authorize electronic surveillance: Arizona; Colo-
Irado; Connecticut; Delaware; Florida; Georgia; Kansas; Maryland; Massachu­
lsettsi Minnesota; Nebraska; Nevada; New Hampshire; New Jersey; New York; 

'. joregon; Rhode Island; South Dakota; Virginia; Washington; and Wisconsin. 
. I 

'iLegislation to authorize electronic surveillance has been introduced in 
'lseveral state legislatures in recent sessions, as shown in the Table. A 

!wiretapping bill was passed by the Iowa Legislature, but veto~d by the 
: I Governor. The 1973 Indiana Legislature enacted legislation to authorize 
',!surveillance; this was also vetoed. 
I 

.j Six states neither authorize nor prohibit wiretapping or eave 5 drop­
jping: Indiana, Mississippi; Missourii Texas; VermoI}ti and West Virginia. 
\The remaining states prohibit wiretapping or eavesdropping or both. 

,'1 . 

1 
}, Most state wiretap laws were enacted when the use of the telephone 
land telegraph became fairly common and were intended primarily to protect 

. lthe equipment. Later, some jurisdictions amended their "malicious mischief" 
!statutes to include wiretapping. A few outlawed private wiretapping, but 
jauthorized its use by law enforcement officers. 24 Violation of most of 

"'jthese early laws is a misdemeanor. Generally, they do not make exceptions 
"'lfor law enforcement officers and do not refer to subsequent use of the com­

runications intercepted. 
'! 

·1 
I 

; 'I', 
, .. 

::t 
: 'I 
,. ·l 

U 
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TABLE 4. 

Alaska 

Alabama 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

.~: ,':;1 
,', :, 
it [I 
It 

ELECTRONIC SURVEILLANCE AND WIRETAPPING LAWS I J 

Prohibited by ALASKA STAT., sec. 11.60.280 - 11.60.310 [1 
(1966) . ,,1 
Prohibited (wiretapping only) by ALA. CODE, tit. 14, 
sec. 84, tit. 48, sec. 414. 

Ii 
i ~ 
( ! 
! ( 
I: 1 
! 1 

Authorized by ARIZ. STAT., sec. 13 :1051 - 13.1058 (1968))>1 

/1 Prohibited (wiretapping only) by ARK. STAT. ANN., 
73-1810. 

sec. 1l 
, 1 
t { 
',1 ; 

Prohibited by CAL. PENAL CODE, sec. 630-637.2. 
Bill No. 62 would authorize. 

I 
Assembly 1 J 

! 
Authorized by COL. REV. STAT. ANN., sec. 40-4-26 ~ seq 
(1963, amend. 1969, 1972). 

Authorized by CONN. STAT. ch. 959 a, sec. 54-41a ,(1971) 

Authorized by DEL. CODE ANN., tit. 11, sec. 1335 ~ ~.: 
(1973). 

Authorized by FLA. STAT., sec. 934.07 - 934.10 (1969). 

Authorized by GA. CODE ANN., ch. 26-30 (~end. 1971, 197, 

Prohibited by' HAWAII REV. LAWS, ch. 275. 

Prohibited (wiretapping only) by IDAHO CODE ANN., sec. 
18-6704, 18-6705. 

Prohibited by ILL. REV. STAT., ch. 38, sec. 14 (1961); 
ch. 134, sec. 16. 

Bill authorizing electronic surveillance was enacted by, 
the 1973 legislature but vetoed by the Governor. 

Prohibited (wiretapping only) by IOWA CODE, sec. 716.8. 
(Bill authorizing surveillance was passed by the 63rd 
Assembly and vetoed by the Governor). 

Authorized by Senate Bill No. 627 (L. 1974, ch. 150). 

Prohibited by KY. REV. STAT., 433.430. 

Prohibited (except for law enforcement officers) by LA. 
REV. STAT., sec. 14:322. 

Prohibited by ME. REV. STAT. ANN., sec. 15- .109 ~ seq. 
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Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

, Montana 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Mexico 

New York 

North Carolina 

North Dakqta 

Ohio 

Oklahoma 

Oregon 

Authorized by MD. CODE ANN. Art. 35, sec. 92-99 (1956). 

Authorized by MASS. GEN. LAWS, ch. 272, sec. 99 (1933, 
amend. 1959, 1968). 

Pr~hibited b~ ~ICH. COMPo LAWS ANN. ,sec. 750,539 (1967). 
(B1l1 author1z1ng surveillance, H. B. 4747, introduced 
last session). 

Authorized by MINN. STAT., ch. 626A (1~69). 

No legislation 

No legislation. (Bill authorizing surveillance, H. B. 
337, failed in 1973 session). 

Prohibited by HONT. REV. CODES ,. sec. 94-8-114. (Bill 
authorizing surveillance failed in 1971 session). 

Authorized by NEB. REV. STAT., 86-701 to 86-707. (1969, 
amend. 1971). 

~~~~)~ized by NEV. REV. ·STAT., ch. 179 (S. B. No. 262, 

Authorized by N. H. REV. STAT. ANN., sec. 570-A:1 to 
570-A:ll (1969). 

Authorized by N. J. REV. STAT., sec. 2A:156A-l to 
l56A-26, (1968). 

Prohibited by N. M. STAT. ANN., sec. 40A-12-l (1963). 
(Bill authorizing surveillance defeated in 1970 session). 

Authorized by N. Y. Grim. Proc. Law, Art. 700 (1942, 
amend. 1969, 1970, 1971). 

Prohibited by N. C. GEN. STAT., sec. 14-155, 14-158. 

Prohibited by N. D. CENT. CODE, sec. 8-10-07, sec. 8-10-
09: sec, 12-42-05. 

Prohibited by OHIO REV. CODE, sec. 2933.58 (1970). 

Prohibited (wiretapping only) by OKLA. STAT., tit. 21, 
sec.o17S7. 

Authorized by ORE. REV. STAT., sec. 133.723, 133~725, 
133.727 and 133.992 (1955, amend. 1959). 
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TABLE 4. 
WIRETAPPING LAWS 

ELECTRONIC SURVEILLANCE AND 
cont. 0 n 

J I 
11 

pennsylvania 

puerto RicO' 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

vermont 

Virgin Islands 

Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 

].j 
5702 (H.B. 1588, adding 

prohibited by 18 P~. STAT. secaropping was signed into 
\ > 

1 
I " aw;t 

and grading the cr~me of eaves , 
in January, 1975). 

prohibited by CONST. Art. 11, 
CODE., tit .. 33 , sec. 2158. 

\1 
sec. 10 and L.P.R.A. PENAL til 

11 
Authorized by R. I. GEN: 
12-5.1-16. 

LAWS ANN., sec. 12-5.1-1 to 

) b S C CODE ANN., sec. 
prohibited (eavesdropping only Y • • 
16-554, (1937). 

ANN sec 23-l3A (1969). 
Authorized by S.D. caMP. LAWS • , • 

" ) b TENN. CODE ANN., sec. 
prohibited (wiretapp~n~ ~nlY y "llance introduced last 
39-4533. (Bill author~z~ng surve~ 
session, not passed). 

" '11 authorizing surveillance, H. B. 
No leg~slat~on. ,(B~197~ session not acted on). 
149, introduced ~n·~ , 

prohibited 
76-48-11-
introduced 

1 ) by UTAH CODE ANN., sec. 
(wiretapping ,o~ y 'llance, H. :B. 125 
(Bill authorJ.zJ.ng surveJ.- ) 
in 1971 session, not acted on • 

No legislation 
only) by VIRGIN IS. CODE ANN. , 

prohibited (wiretapping 
tit. 14, sec. 1134. 

11 

t
't 

, '; , 
"f 

\ll 
I i 

i : \ I : 

r , 

I 367 1973 Legislature. 
Authorized by S. :B. , 

CODE, sec. 9.73.030 to 
Authorized b~ WASH. REV. 

1 
9.73.080,[, 

(1967). 

\~ 
i 
~ , 

t 
No legislation. 'I' 1 

968 27 - 968.33 (1969), Jl 
Authorized by WISC. STAT., sec. • 1\ 

WYO STAT. ANN. , sec. Ii 
prohibited (wiretappi~g ,only) by 'll~ce defeated in 1971\1 

37-259. (Bill authorJ.zJ.ng surveJ. !"'j 
t·! 

session). Ii 
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ELECTRONIC SURVEILLANCE 

Advances in electronics and development of sophisticated equipment 
have made eavesdropping a threat to privacy. Although this is thought to 
be a recent problem, South Carolina included eavesdropping in a 1937 "Peep­
ing Torn" statute. A few states have recently enacted laws to prohibit 
eaves,dropping as well as wiretapping. Illinois, for example, enacted a 
cortq?rehensive statute in 1961, setting penalties of up to $1,000 and/or 2 
years imprisonment for eavesdropping and of up to $2,000 and/or one year 
for wiretapping. 25 

Ohio had a law prohibiting interfering with telephone or telegraph 
messages. In 1970, it enacted another law providing one to three years im­
prisonment for a person Who "shall willfully, surreptitiously, and by means 
of any device listen to, transmit, amplify, or record ~priv.ate oral com­
munication carried on in circumstances which reasonabl¥ indicate that the 
parties thereto desire it to be confined to them ••• "26 

The federal law raises problems of cOrtq?liance. The California Supreme 
Court held unanimously that: 

Congress intended to enact comprehensive national 
legislation, against which all their existing feder­
al and state legislation was to be measured ••• At the 
same time, however, Congress left room for the states 
to supplement the law in certain areas, provided the 
regulations are not more permissive. 27 

Title III makes several references to an "applicable state statute" and 
state officers can apply for an intercept order only if "authorized by a 
statute of that state." The Maryland Court of Appeals held recently that: 

• •• while Title III requires an appropriate state 
act before it can be effectuated, und·'.lr no circum­
stances is that law enforceable if it is less re­
strictive than the federal statute so that it grants 
the governing power more rights at the expense of 
its citizens ••• evidence obtained by the interception 
of wi~e or oral communications, in violation of the 
Crime Bill, cannot be received in evidence in any 
court, federal or state. Of course, a state act 
which is more closely circumscribed than the feder­
al law in gr~ting eavesdrop authority is certainly 
permissible. 2 

The Maryland Court has also said'that the procedure required by the federal 
act must be strictly follc/Wed, and that compliance with the state law is 
not sufficient. 29 

The California Supreme Court has refused to allow evidence' obtained by 
federal agents in an electronic surveillance that complied with the federal 
law. Because the state statute was mo~e stringent than the federal law the 
court refused to admit the wiretapping evidence. Although there was no actual 
conflict between the state and federal statutes the qourt could not pre~t 
~he stat~ statute that provides more protection for criminal defendants. 3 
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ELECTRONIC SURVEILLANCE 

Some new state laws, like North Dakota's, refer specifically to the 
federal law and declare the legislature's intent "to conform the require­
ments of all interceptions of wire and oral communications conducted by in­
vestigative or law enforcement officers in this state to the provisions of 
Ch. 119 of tQe U.S. Code. "31 

The following sections of this report analyze selected provlslons of 
state and federal law, with emphasis on those which have caused controversy. 
Most of the state laws were patterned closely on Title III. The New Jersey 
court upheld that state's statute, saying that it "has been drawn to recti­
fy each eS~,e)1tial constitutional vice delineated by the Supreme Court in 
[Berger]." 32 

Authority to Apply for Intercept 

ty to 
their 

Federal and state laws limit the officials who may apply for 
intercept. state law may, however, allow other officials to 
applications are approved by the designated officials. 

authori­
apply if 

The federal statute requires that applications for intercept be ap­
proved by the Attorney General or an Assistant Attorney General specially 
designated by him. It also authorizes applications by the principal prose­
cuting attorney of any state or poiicital subdivision, if authorized by 
state law. 
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A significant number of cases have arisen concerning the proper proce- I,{ 
dure for wiretap applications. For example, in U. S. v. Giordano ,33 the \j 
Court held invalid an electnmic surveil12nce application that was not sign-, 11 

I r-ed by either the Attorney General of the U.S. nOl; the designated Assistant 1 1 

Attorney General. It was signed by the Attorney General's Executive Assist- 11 
ant, who purportedly was carrying out Department of Justice policy created 1;1 
by the ~ttorney General. Thus, since the Executive Assistant was not empow- I,! 
ered by the Act to direct the use of wiretapping, the evidence was suppressed. \ ~ 
However, identification of an AS3istant Attorney General as the authorizing I f 
otficer when in fact the application was authorized by the At~orneY34General ) J 
does not invalidate the interc2ption order granted on application. An ori- II 
ginal wiretap w'as upheld by the Court in U. S. v. Aquino,35 but the extension) 
was suppressed. The original was accepted by the Court because the Attorney! 
General had initialed a memorandum approving the application. The memoran­
dum was accepted as forming part of the request for the wiretap application. 
However, the extension did not contain any authorization, as only the Execu­
tive Assistant to the Attorney General had passed on the application 

f 
1 
t 
d , ",t 

, "~ Almost all state electronic surveillance statutes authorize the Attorney; 
General to apply. Except,ions are Connecticut, where the Attorney General has,! 
no criminal jurisdiction, and Oregon, whose statute was enacted in 1955. An! 
Indiana bill that wq.s passed by the 1973 legislature but vetoed by the Governor· ',',I 
would have limited such authority to county prosecutors. Almpst all authorize 1 
the local prosecu~or (the district, county, or state's attorney) to apply. The 'f 
exception is Rhode 'Island, which has no local prosecutors. New Hampshire allowslt 
the county attorney to apply only ',Y'ith \'lritten approval of the Attorney Generalf 
or his deputy. Florida allows applications by those local prosecutors who have 'I 
jurisdiction to prosecute felonies. Kansas allows the J\,ttorney General, distri",.,f 
attoxney, or county attoxney to apply. .il 

~:;Z~.; 
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In Virginia, a law 'enforcement agency h' 
consult with the Cornmonwealtl' 's Att ,w ~ch desires a wiretap must -, orney In that' 'd' , . 
proves the request, he may present th f Jurls lctlon. If he ap-
may then petitivn the circuit court 'i~ t~~ts to ~he A~torney General, Who 
be made. The State Police is th 1 area ln whlch the wiretap is to 
conduct the taps. e on y enforcement agency which may actually 

A few states extend authority to Assi~tant 
cutors. New York authorizes a l' t' ~ Attorneys General or prose-

. PP lca lons bv the Atto G Attorney General in ,::harge of'-h ,~, rney eneral or Deputy 
, I ~ e orqanlzed ~rlme task f h lng t 1e respective functions of th ,- ,'-' orce, 'wen exerci!5-

, elr offlrAS or a d' t ' t persons designated to act for th d' --, lS rlC attorney, or 
ty. New Jersey aJso allow~ d ,em Urlng their actual absence or disabili-

- eSlgnees to act only a ' th 
of he listed officers. Kansas allows an ' urlnq e actual absence 
sistant district attorney to appl " th Asslstant Attorney ',General or as­
ly if the assistant is specificali lU the ~sence of,~e superior officer on-

y au orlzed in wrltLng to apply. 

Othe~ of~icials are named in a few'" 
allow appllcatlon by the Chairmen' f th ,~tates. New Jersey and New York 
tion, when authoriz~d by a ' ,0 el, r State Commissions on Investiga 
all d maJorl. ty of members N -, owe any law enforcement offi b . ew York law originally 
this was deleted in 1969. V.Jis(.o~:~ a o,ve the rank of sergeant to apply, but 
g~ther with the district attorne ' ~ law says that the Attorney General, to-
tlve Or law enforcement off' y, ay ~pprove the request of an investiga-
cers above the ran~' of ,1.cer. In An zona, sheriffs and any' police off' 

. sergeant may re t ' , l-
Governor to iipply. ques authorlty. Florida allows the 

_' A model law proposed by G. Robert 
stnc: au~hority to apply to the AttorneBldkey ~nd J~es A: Hancock would re­
~d dlstrlct attorneys. This Would "aVOrd G~~erC1l, ~1,~ ~es~gnated assistants, 
t~ces developinq and;f b ' ' e POSS~Dll1.ty of divergent p , ,""" a uses snould occ th I' rac-
wlil be clear. ,,36 Rest' t' ur ( e, ~nes of responsibility 

, rlC lng the persons who 
Screen requests Of 860 appl; t' may applY:t:dlso serves to 
~972, all but five were grant~~a l;~~rm:de to 's~ate and feder~l judges in 
Judges and one applicati~n t 'f d ~re denled by Connecticut state 
This indicates that apPlicat~ a e eral JUdg~ was .,;ubsequently withdrawn.3 7 
submitted. A U.S. Circuit c~on~ \"~re car~f~LlY considered before they were 
personally sign the ap'plicat' ur , In requlrlng that a designated Official 
pIa h lon, noted that the i t 

ce aut ority in a readily ident'f' bl ,n ent of ~ngress was to 
~. ~a e publlc official. 

Offenses for Which Intercept May be Authorized 

Although the current interest ' lar 1 1n electronic su 'II ge y from their use in organized c . rvel ance laws results 
a wide range of crimes in vi t 11 r~me control, these statutes apply to 
setts) i r ua y all states Only one state ( 

n any way restricts, surveillance' Massachu-to organized crime. 

Almost all states do place some limits 
011 the type of offellses for 
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be used, 
which inte~ception may 

'fy offenses hecause: 

suggested act did not 
The authors of one 

spCCl. , t t be arbi-certa1.n ex en , 
S:i:r' e any list must, to a h d on what specific 

, dent is reac e 'how-t:x: .r'!, no JU gm , The point rema1.ns I 

, es should be 1.ncluded, d the offenses cr1.! , 'ht to be rawn .•. 
ever that a l1.ne oug , s 1.'n themselves or 

, 'ther ser1.ou 
selected should be e1., 'e A list might, 

, ' f organ1.zed cr1.m .,. 
character1.st1.c 0 'nimum' murder, 
therefore, include" at a ~~ery bribery I syndi-

, extort1.on, ro' , in-kidnapp1.ng, t' s or any consp1.racy 
cated gambling, nharco 1.C ~ffenses.39 
volvin9 any of t e above 

I 
A t state that organized 

, ' "to the federa c ,,, and that in-
The Prelim1.nary "F1.nd1.ngs , d oral communicat1.ons 

, se of w1.re an 'd" to law enforce-
, ' Is "make extens1.ve u is "an indispensable a1. , Interception '\ 

cr1.ml..na, f h communications anized cr1.me. -
tercept1.on 0 . suc ,t restricted to org under various enu-
mente The law, however~ 1.S no rovide evidence of offenses related to: es-
may be authorized when 1.~,~~YC~de. These include,offe~s~:tting information; 
rr~rated sect1.ons of , the 1 bor union finances; br1.~ery, t te shipment; in-

t son' r1.ots; a h ft from 1.nters at, 
pionage; rea '" al investigation; t e terfeiting; bankrup cy, 
obstruction of c~1.m1.nor 'uror; stolen property; counerous drugs; and any con-
fluencing an Off~~~rtran~actions; narcotics and ~~~~ials may apply in connec­
extortionate cr~ 1. of the foregoing. state 0 1.'n robbery, bribery, ex­
spiracy to comm1.t any of murder, kidnapping, gamb~~ ~' dange'rous drugs, or 
tion with the offens~s tics or marijuana or 0 e , hable for more 40 

' d ling 1.n narco ty" and pun1.s 
tortion, ~r ea , to life, ~imb, or proper licable state statute. 
"o'Cher cr1.me dangerous t nd designated in the app" 41 

t han a year's imprisonmen a dd unlawful use of explos1.ves. 
d d 'n 1970 to a 

This was amen e 1. dd other offenses 
, ord Some a . ' y 

are generally 1.n acc· that intercept1.ons ma 
Most state statutte1.' ~tive Massachusetts law saYSted with organized 

e more res r' are connec , d 
and some ar h the listed offenses .' g highly organ1.ze 42 
be authorized,only ~ :~ as "a continuing c~nsp:racy ~o~odS and services." 
crime, w~ic~ 1.S def1.n s to engage in supplY1.ng l..llel~a h;ve changed this to 
and disc1.pl1.ncd group the Attorney General wou New Jersey Law, the 
Legislation sponsored bY

but waS not enacted •. und~r tion is to be intercep­
conform to federa: law ~at the person \'Jhose communl..c:riod of time as part of 
court must determ1.n~ t in listed offerises "over a ~as committed a listed of­
ted is or was e~g~g1.ng t' vity" or is about to, or ,11 f an organized nature 
a continuing, cr1.m1.~allacd 1.

s 
gambl inq only when 1.t 1.S 0 

43 1 'da 1.nc u e -
fense.' F or1. 'minal conspiracy. 
or carried on as a cr1. to three types 

1 tron1.'c surveillance 
, l' its e ec , 

The 1973 Virgin1.a law 1.m
s 

extortion, and br1.bery. 

of 
violations: drug law offense , 'mes for which 

, 't' ons of the cr1. ." b 
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other states add certain offenses to those included in the federal 
list. WashingtoDr for example allows interceptions where there are reason­
able grounds to believe that national security or human life is endangered, 
or that arson or a riot is about to be committed. Several states include 
arson, usury and assault. New York's law refers to numerous specific laws, 
including such offenses as absconding from work release, criminally possessing 
a hypodermi'c needle, and illegal eavesdropping. Nevada law refers to the 
destruction of public property by explosives, while the Indiana legislation 
dealt with" any other crimes dangerous to life, limb or property and 
punishable by imprisonment in the state prison." 

In practice, interception is used for a wide array of offenses. The 
great majority, however, concern gambling and narcotics. There is no in­
dication as to whether these offenses involved organized criminal activity. 
Additional offenses for which interception was authorized included abortion, 
conspiracy, extortion, and intimidating an official. 45 

Emergency Intercepts 

The federal law allows any investigative or law enforcement officer, 
specially designated by the Attorney G~neral or by the principal prosecuting 

/ officer of a state or subdivision, acting pursuant to state law, to inter-
'~,' cept without court approval if: (a) an emergency exists with respect to 
; "conspiratorial activities threatening the national security interest" or 
,j "characteristic of organized crime" that require interception before c:m order 

) m can with due diligence be obtained;" (b) there are grounds upon whl..ch an 
1 
1 order could be entered under the law; and (c) an appli.cation is made wi thin i forty-eight hours after the interception begins or occurs. If the appli-
I cation is denied" the contents of the intercept shall be treated as having 
I been obtained in violation of law. 46 

\ 
f The forty-eight hour application requirement has made this emergency 
\ 
, intercept provision of little use. If fact, the United States Department of 
\ Justice has not received an emergency intercept application for review from 
, any field office. Due to the large number of facts which must be gathered 
t and arranged for a normal wiretap application, it takes on the average, twelve 

! j to sixteen days to prepare one. The people working in the field simply are 
:\Lj not able to prepare an application in the fortY-7ight hours required by stat­

; ute, and therefore are not using the provision. 4 
1 ,1 

-J 
I .\ The only states with an emergency intercept provision are Nevada, South 
t .~ 
'\ Dakota, and New Jersey. New Jersey has a provision which allows a judge to 
\.,1 grant verbal approval in emergency situations "'with respect to the in:vestii­
\'t gation of conspiratorial activities of organized crime. ,,48 None of the three t.] states report that they have used. the emergency provision. 

Lt A similar provision is found in the model law drafted by Blakey and 
IJ \:'1 Hancock, who say that: 

II Often in criminal investigations a "meet" between 

ave broader def1.n1.,1. that "a·cr1.me e 
Some state statutehs ~zed . Ari40na requ1.res merel~ reasonable grou~~S 

. may be aut or, . " '; . '.' when "there ar 'tt d" 
surve1.llance dHows acifKorizat1.on 'bout to be corom1. e . 

\
·t known crimi,nals will be set up and held almost simul-

r taneously. Requiring an advance court order in these 
II situations--where the facts establishing probable 

, olved. Marylan a. .... co.nuni tted or 1.S a 
~~vbelieve that a crime has be~~st ~f specific offenses. 

felony to a 
Delaware adds any 

'-40-

.' tl 
Ii 
l~ ., it 

... ·,;l 
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Supreme cour illance in domes t ondenmed \.,.arran tic organizatl.on , 

1 ctronic surve t The cour C d at any domes 'th a £ore1.gn 
e e , 1 \ .. arran . . directe etion Wl. , 

i:~c: l~d~~~:S~~~i::~~r~~~ ~::~:~tn~i~i~~~f~~~~!s~O~~~~~fa{ow:~;a~~e~~1.~~t 
posed of U.~. qh the supreme co~: ha'!C 1\fOld that a ~or the protect1.on 0 
pO\ .. er. " A~\~~urity, 10\ .. :r c~u:~'ll'igence necessary 
of for e1.g obtain forel.gn l.n ~ 
necessary to 'ty 50 
national securl. . 

Ao lication that must be pra-
content of .oP ~ eeifV' the factors d Most also 
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\ ' communications of the same type will occur thereafter; 
y'\ (e) a full and complete statement of the facts concern-

'\ 

rl :Lng all previous applications known to the individual Ii authorizing' and making the application, made to any 
Ij, judge for authorization to intercept, or for approval 
\1 of interce}?tions of wire or oral communications involving 
l.·r \ '1 any of the same persons, facilities or places specified 
r t in the application, and the action taken by the jUdgA 
11 on each such application; and 
I ! I' (f) where the application is for the extension of an 
\ \ order, a statement setting forth the results tilUS far 
I l obtained from the interception, or a reasonable explana-
Ii tion of the failure to obtain such results. 51 
Ii 

1 These requirements are being strictly enforced, especially since u.s, v. 
f i Giordano. The Circuit Court 'of Appeals for the District of Columbia has re-
>''':;'''';---II cently found a wiretap application to be defective which did not disclose the 
\1 fact that one of the persons named in the instant wiretap was also the soo-
'1 ject of a prior application connected with an earlier, unrelated investigation. 

'!The court, in presenting its reasons for finding the application defective and 
II suppressing the evidence, said: 

\ 
\ 
1 

d state statutes sp o'r ~.;heil it is grante. . 
The fed~ral a~n application is I~ad:he' request for intercept. mu.;;t 

sent either \'1 en ,to be included l.n ea"\-. application 

t 
Section 2518(1) (e), along with other provl.s~ons of Sec­
tion 2518(1), helps to ensure that judges obtain the in­
formation they need to determine whether law enforcement 
anthorities are 'being over-zealqus in their efforts to 
employ wiretapping and electronic surveillance in situa­
tions where a lesser intrusion on privacy would serve 
the investigative need. 52 

'fy informat1.0n that ~. 
specl. statute says 

federal 
tl.' on 2518 (1) of the 

sec ' g' the fol10\'ll.n . law enforce -
the officer i1}clude , or 

'nvestigat1.ve 
't of the 1. 'and 

( ) '.:.he identl. y, 1 applicatl.On , 
a 'r makl.ng tile 

ment offl.ce lication ; the facts and 
authorizing the apPlete statement of., t to justify 

11 and comp th appll.can, , 
(b) a fu , d upon bye, d includl.ng 
circumstances rell.eorder should be ~ss~: ~hat haS been, 
his beliaf that an the particular ,of e; tii) a partieu~ 
(i) details a~ st~out to be comll\l,tt~c~tion of t~e f~Cl.­
is being, or 1. f the nature and 1 the comrounl.cat1.on 

'ption 0 where , 'n lar descrl. , or the place , ar descr1.ptl.O 
lities from whl.ch d (,iii) a part1.cul be intercepted, 
is to be intercepte,,:ications sought to n committing 

of corom"''' if knoW , , -of the type , f the person, , to be l.nter 

(
' ) the identl.ty 0 ommunicatl.ons are 
l.V d whose c 
h offense an whether or not 
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cepted; mplete statemen been tried and 
tc) a full a~d c~ e procedures have t be unlikelY 

. vestl.gatl.V bl appear 0 
other l.n reasona y erous ; 
failed or w~y ~~~~d or to be t~o ~::~ for which the 
to succeed l.f t of the period of 'tianed. If the , 
Id) a stateme~ ired to be mal.n t the authorl.-
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minate when the,de~ a particular ~escr~~at additional 
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been 1., bable cause 
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il In another case, a federal district court suppressed evidence obtained 
'through a wiretap because the application for the tap failed to include an ade-' 
l~uate statement as to whether other investigative techniques had failed and wheth­
\!;r alternatives to wiretapping were unlikely to succeed or were unduly dangerous. 
. , -
1''1\he court stated that the application must present some criteria on which to base 
\~e decision as to whether wiretapping is necessary.53 
( l ' 
~. 1 
;l Hany states statutes are either identical to or patterned after the fed-It letal law. Some, like Maryland and Washington, are less specific. 

\1 A few states set additional requirements. Connecticut requires an applica­
ltton to state that the communications sought are material to a particular investi­
\~~tion and are not legally privileged. If it is necessary to :make a secret en­
~F on private premises to install an intercepting device, the application must 
r~ate that there is no practical alternative method of executing the order. 
It 
Y. ,f lJ The detailed content of the applications represents an attempt to meet 
lourth Amendment requirements: 

\1 The danger of an J.ndiscriminate search for damning evi-
l I dence can be met by imaginative adaptation of the require-

\
'l ment that the obj~ct 0: t1\7 search be particularly described. 
j··1 More importantly, appll.cat1.on of an expanded concept of pro-
~.\ bable cause can limit invasion of the individual's privacy 
\J to the relatively infrequent situations in which the govern-
1"\ ment's needs to use electronic surveillance is demonstrably 
\.',1 superior. 54 

11 
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cause may be the most compelling and the dangers of 
overbroad or overlong surveillance the least--would 
be tantamount to failing to authorize surveillance 
at all. When there is no time to obtain an order, 
the police have always been thought to have emergency 
p!;)wer . 49 

Concerning the scope of the national security surveillance, the U.S. 
Supreme Court has ruled unanimously that the government may not carry 'on 
electronic surveillance in domestic security operations without first obtain­
ing a jUdicial warrant. The c;ourt condemned warrantless electronic surv.eil­
lance in domestic security cases directed at any domestic organization com­
posed of U.S. citizens and having no significant co~nection with a for~ign 
power. Although the Supreme Court did.not address ~ts~l~ to the que~t~on 
of foreign security, lower court.R have nl'lld that a Judl.cl.al warran~ ~s not 
necessary to obtain foreign intelligence necessary for the protectl.on of 
national security.50 

Content of Application 

The federal and state statutes specify the factors that must be pre­
sent either when an application is made or when it is granted. Most also 
specify information to be included in the request for intercept. 

Section 2518(1) of the federal 'statute says that each application must 
i~clude the following: 

(a) the identity of the investigativE. or law enforce­
ment officer making the application, and the officer 
authorizing the application; 
(b) a full and complete statement of the facts and 
circumstances relied upon by the applicant, to justify 
his belief that an order should be issued, including 
(i) details as to the particular offense that has been, 
is being, o~ is about to be committed, (ii) a particu­
lar description of the nature and location of the faci­
lities from which or the place where the communication 
is to be intercepted, (iii) a particular description 
of the type of communications sought to be intercepted, 
(iv) the identity of the person, if known, committing 
the offense and whose communications are to be inter­
cepted; 
(c) a full and complete statement as to whether or not 
other investigative procedures have been tried and 
failed or why they reasonably appear to be unlikely 
to succeed if tried or to be too dangerous; 
(d) a statement of the period of time for which the 
interception is required to be maintianed. If the 
nature of the investigation is such that the authori­
zation for interception should not automatically ter­
minate when the described type of communication has 
been first obtained, a particular description of facts 
establishing probable cause to believe that additional 
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(e) a full and complete statement of the facts concern'" ll~ 
ing all previous applications known to the individual~ll 
authorizing and making the application, made to any iii 
judge for authorization to intercept, or for approval ~ 
of interceptions of wire or oral communications involving " 

M~ any of the same persons, facilities or places specified ill 
in the application, and the action taken by the judgE'! ,lll 
on each such application; and,;; 
(f) where the application is for the extension of an ;Ij\ 

order, a statement setting forth the results thus far;il 
,,(I obtained from the interception, or a reasonable explana- ':l!i 

tion of the failure to obtain such results. 51 ~~' 
:i~: 

These requirements are being strictly enforced, especially since U.S. v. 
Giordano. The Circuit Court of Appeals for the District of Columbia has re­
cently found a wiretap application to be defective which did not disclose the 
fact that one of the person~ named in the instant wiretap was aiso the sub­
ject of a prior application connected with an earlier, unrelated investigation. 
The court, in presenting its reasons for finding the application defective and 
suppressing the evidence, said: 

Section 2518(1) (e), along with other proVl.s~ons of Sec­
tion 2518(1), helps to ensure that judges obtain the in­
formation they need to determine whether law enforcement 
authorities are being over-zealous in their efforts to 
employ Wiretapping and electronic surveillance in situa­
tions where a lesser intrusion on privacy would serve 
the investigative need. 52 

In another case, a federal district court suppressed evidence obtained 
through a wiretap because the application for the tap failed to include an ade­
quate statement as to whether other investigative techniques had failed and wheth­
er alternatives to wiretapping were unlikely to succeed or were unduly dangerous. 
The court stated that the application must present some criteria on which to base 
the decision as to whether wiretapping is necessary.53 

LvIany states statutes are either identical to or patterned after the fed­
eral law. Some, like Maryland and Washington, are less specific. 

A few states set additional requirements. Connecticut requires anapplica­
tion to state that the communications sought are material to a. particular investi­
gation and are not legally privileged. If it is necessary to make a secret en­
try on private premises to install an intercepting device, the application must 
state that there is no practical alternative method of executing the order. 

The detailed.content of the applications represents an attempt to meet 
Fourth Amendment requirements: 

The danger of an indiscriminate search for damning evi­
dence can be met by imaginative adaptation of the require­
ment that the object of the search be particularly described. 
More importantly, application of an expanded concept of pro­
bable cause can limit invasion of the individual's privacy 
to the relatively infrequent situations in which the govern­
ment's needs to use electronic surveillance is demonstrably 
superior. 54 
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New Jersey has additional requirements if public facilities are used, 
or are leased by, listed in the name of I or "commonly used by" a physician, 
attorney, clergyman, or are primarily used for habitation by a husband and 
wife. In such cases

l 
the court must determine that tilere is a special need 

to intercept communication in such places. A similar provision is contained 

in the A.B.A. standards. 

Number and Type of Intercept 

Table 5, derived from figures collected by the .Administrative Office of 
the U.S. Courts, shows the number of state and federal wiretaps per state for 
a six year period. part of the increase in wiretaps during the 1971-1973 
period is due to the interaction between Title III and the Organized Crime Con-

trol Act of 1970. 

Every state which authorizes wiretapping shows an increase in taps dur­
ing the second three year period with the exception of Virginia, Washington I 
Oregon, and South Dakota

l 
which did not use any wiretaps 'at all during the 

six years. Thirteen states did not have any federal wiretap activity within 
their states during the six year period. Of the remaining states, all but 
five experienced "in increase in federal wiretap activity during the later 

three years. 

Reports on court-approved intercepts must be made to the Director of the 
Administrative Office of the united states Courts, which must report certain 
data to.congress. Reports must be filed by a judge within thirty days of 
the expiration or denial of an order or extension and must include the name 
of the applicant, offense and duration. Prosecuting officials must file an­
nual reports showing the co~t, type, and results of intercepts. These data 
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Further Administrative Office reports show that 866 applications for r J 
intercepts were filed in 1973

1 
855 in 1972, 816 in 1971, 598 in 1970, 302· in \\t 

1969, and 174 from June 20 to December 31, 1968. Of the 1973 applications, ,,1 
13" were federal, while 736 were state awlicatians. Two of the 1973 appli- \1 
cations were denied

t 
four in 1972, none in 1971 and tvlO in 1969. Of the 1973 r <l 

denials, both were state applications in Connecticut. Part of the increase Ii I 
in applications is due to the increased number of states with laws authorizing I l 
surveillance, but most is due to increased applications in most states. '.Rhode 1<1 
Island, for example did ~ot authorize a wiretap in 1969 and authorized six in \. J 
1971. In New York 1 183 l.ntercepts were authorized in 1969 I compared to 311 in I ! 
1973.. Similar increases were true in most states which have authorized inter- \1 

do not include internal security wiretaps, which are not reported. 

capts f= several years. 56 ('.1 f :1 

As noted earlier f not all states which have electronic surveillance lawS 1: .. ··.· .... · .•.. 1~ .. 
use them. Six of them (Connecticut, Nebraska, New Hampshire, Oregon, South i" 
Dakota and Washington) did not report any requests for intercepts in 1971. ·li ... /.i. 
The reasons for this ar.e not a~par.ent, since several of these states have \ 
acknaw1ed9"d organized crime ;':001_, and most a£, the statutes have been VA 
in effect long enough for the states to have acquired the necessary equip- L,~ 
ment and trained personnel in its use. Vi ri;~ 
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Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
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Type of Intercept. Most applications involve wiretapping. In 1969, 
250 interceptions involved telephones, 15 used a listening device such as 
a microphone, and 6 used both. Of the 792 intercepts which actually occurred 
in 1971, 753 involved telephones, 17 specified a listening device, 12. used 
both, 2 used video-tape, and the rest were not specified. In 1972, 779 of 
the applications installed involved a telephone tap, 20 specified a listen­
ing device and 28 used both. In 1973, 731 interceptions involved telephones, 
48 microphones', and 32 used both. This continued reliance on telephone 
wiretaps seems surprising in light of the array of "snooping" devises avail­
able. 

J 

!.J 
i " ~ 

lJ 

1:1 
\'_ .r 

IJ 
t 'f 

)1 
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was in operation. Of those authorized b t ' 
was reported, forty-three were und 5 dY sate J ~dges for which information 
100 days. One lasted for 300 daYSer Th ays durat~o~, while eight were over 
length originally authorized, indi~atiner~h:~s conS~d~rabl~ variation in the 
granted. There also does not appear t gb the m~~mum ~s not automatically 
of the original period and the numb Of e any :elat~onship between the length 

er 0 extens~ons authorized. 

The length of time allowed and the pr ' , 
under the federal law have drawn some cr~t~v~:~on for unlimited extensions 
st d d 'd ....... c~sm. The Arne' B an ar s prov~ e that the order should te ' t r~can ar Association 
achieved, or in any event, no later than l~na e When the objective has been 
tensions, of up to 30 days each, are allovled. ays. An unlimited number of ex-

! 'f f T' Tthle u. S. Court pf Appeals for the Eighth Circu~t n t d th 
1· ( 0 ~ e III might be t' ... 0 e at this facet ,I ques ~oned because th l' 
it Court had allowed were those of ~in 1 e on, y ~nterception9 the Supreme I i ever, did not conclude that onl "rif~ conve~sat~ons. The lower court, how­

Cost. In 1973, the average cost of a single intercept installed was~ $5 ,6321 '1 "obviously, an electronic searc~ ext ~,shot eavesdr?ps are permissible: 
with a range from $34 to $153.488. This figure includes federal intercepts 'I pass oYerhearing irrelevant con" te~ ~ng .over a per~od of time will encom-

Most interceptions are of residences or apartments.. In 1973, there­
ported locations included 319 residences, 237 apartments, 61 multiple dwel­
lings, 156 business locations, and 32 business and living quarters combina­
tions. In 59 applications, the place of interception was either not indi­
cated or was another category or location, such as a hotel or automobile. 

j l'k' , versa ~ons but the s h f which alone averaged $12,236 with a range from $358 to $153,488. The average £ ~ ew~se ~nvolve seeing and hearin" ,earc 0 a bUilding will 
cost of state 'and local intercepts would be considerably less. In 1972, the ,11 g ~rrelevant obJects and conversations."57 
average cost of a single intercept installed was $5,435 with a range from $5 f .' ,.1 Other decisions have found the 30 d " 
to $82,628. Reported costs are supposed to include both manpower and equip-, that Title III "requires a particular May ~~m~t acceptable, one noting 
mente 11 tinuity of criminality before such co ~~scr~Pt~on of facts showing the con-

J New Jers.ey's high court said that to n ~nuous ~nterception can occur. ,,58 
Length of Intercept. ,;I tutional "would enshrine a numeri 1 ~Old tha~ state's 30-day limit unconsti-

I prescribe categorically as t ca ormula ~nto constitutional dogma' and 
Federal law requires that every order contain a provision that the 

authorization to intercept be executed as soon as practicable. No order may 
be for any period longer than necessary, but in no event longer than 30 days. 
Extensions may be granted in the same manner as the original authorization, 
and no extension may be for more than 30 days. 

II, , amaterofconstitt' 1 ' 
! necess~ ty for a 30-day w' t u ~ona str~cture, that 
! Jersey's court termed th~r~, ap ~~U~d neVer be shown or justified. ,,59 New 

ii ~me ~~ts of that law "sufficiently narrow. ,,60 

i; The federal statute provides that ' J such a way as to minimize th 't ~ntercepts "shall be conducted in 
i; ub ' e ~n ercept~on of commun' t' 
f ! s ~ect to interception under this cha te ,,61 ~ca ~ons not otherwise 

A 30 day limit, for the original application and for each extension, .i,! .. ~ or ~dentical provision. Ne J ,P r: Some states have a similar , h' • w ersey s law ~s more t' , 
is found in most of the state laws. Several states, howev~~r, (Connecticut, ! 1 su~ mterception be. minimized or el' , 6~ res r~ct~ve, requiring that 
Minnesota, and New Hampshire) set the limit for original authorizations or 11 tIus to mean that: J.IIUnated. A New Jersey court construed 
extensions at ten days. Connecticut also limits to three the number of exten- I 1 
sions that may be obtained. Minnesota specifies that authority to intercept j J 
shall terminate instantly when anyone n.amed in .the warrant has been charged Withtf'.'.l 
a crime listed in the warrant. Massachusetts permits 15 days of interception, ,j 
which must terminate no later than 30 days from installation of the equipment. !01 
Oregon authorizes up to 60 days in the origi.nal ord. er and in the extensions. ii.· .. ! 
Colorado amended its laws in 1972 to provide that no more than one extension .'! 
may be granted for any order. )1 

Reports to the Administrative Office of the U.S. Courts show the 
rized length of each application, including ,the original period, the 
of extensions, the total length, and the actual period in operation. 
1971, a total of 792 intercepts installations were in use a total of 

autho-
number 
In 

14,583 

These reports show the total number of days each authorized intercept 
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[T]elephone conversations shall not be ov h d 
recorded if and when ' er ear or 

, ~t becomes clear in the mind of 
the executing off~cer " 
under all th' exerc~s~ng reasonable judgment 

e c~rcumstances that such conversations 
d~ not in any way terta~n t 

... . 0 the objects of the crimi­nal investigation. 3 

'7his P, olicy of minimizatiol' ~s 
~ .... a critical factor ' t' nvas~ons of privacy. ~n pro ect~ng unwarranted 

The application of this ' " , 
great controversy 0 ~n~~zat~on rule .has been the subJ'ect of 
, • nce a court find th t ' 
~nterceptionof conve t' s a pol~ce failed to minimize the 

rsa ~ons, the questio " conununications under .... ~ d n ar~ses whether to suppress all 
d ' , Wle or er or only tho t ' 
~str~ct court found that 60 se no appl~cable. One federal 

percent of the surveillance was unauthorized. 
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By holding that the police had failed to minindze their int~rceptions, the II 
court suppressed all the interceptions. However, the maJor~ty o~ . . \ I 

t h h Id that the failure of federal agents to ~n~~ze telephone I 
federal cour save e , l 
conversations does not require suppression of all intercepted conversat~ons. I ~j 

I see no reason why a different rule should be. t.·.· .. :.: .• ·.~.t.~!;. 
applied in the interceptions of telep~one con:ersat~ons I .' 
under court order than is applied to ~ tems se~zed under 1.1 
search warrants issued by the co'urts. To do so WO~~d lJ 
not only be unnecessary for the protecti~n ~f cons ~~ f . 
tutional rights but contrary to the publ~c ~nterest ~n !1 
legitimate and effective law enforcement. 64 r« 

The Maryland Court of Special Appeals has joined the majority of federal 

In dicta, it has stated that: 

courts.!QI 

\i 
i'\! 

1
·' ·1 

J 1. 1 

f· 1 

The great weight of authority and, in our judgment, 
the sounder reasoning requires only the suppressi~n of 
those conversations which should not have ~een se~zea 
and not the suppression of those conversat~ons wh~ch 
were appropriately seizea. Indeed, analogy to gene~~l 
Fourth Amendmen~ experience dictates such a result. 

i .\ 
... I '! 

11 
The Maryland court did, however, leave a door open 
in those cases where "the police utterly ••• flout a 

for complete suppression 
minimization order." 

These courts, forming the majority have genera~ly concl~ded,that,i~ ~s 
im ossible to determine beforehand whether a certa~n comm~~cat~~n w~ e_ 
a~ilorized for seizure. This is, especially ~~ when a se'l:;~ngly ~nnocent con 
versation may be coded or otherw~se obscure. 

Use as Evidence 

Titl~ III prohibits the use of any intercepted communication ~s ev~­
dence in any proceeding before any court, grand jury, agency~ leg~sl~t~v7 
committee or other governmental authority, if such intercep~~on was,~n v~o­
lation of the law. It provides that contents of communicat~ons der~ved from 
intercepts authorized by law may be used by the investigative or law enforce­
ment officers lito the extent such use is appropriat: to the proper,perfor­
mance of his official duties." 67 My person, who, ~n accord~ce w~th the 
law, has received information concerning or derive~ fr~m an ~ntercept.may 
disclose the contents of that communication or der~vat~ve ev~dence wh~le 
testifying in any criminal proceeding before any state or fed:ra~ cou:t and 
grand jury. An amendment to Title III made such evidence admiss~ble ~n 
civil cases. 

Ctandards likewise limit disclosure to law enforcement of-The A.B.A. .... If d f th 
ficers n in the proper performance of their official duties CI an ur er re-
strict disclosure to a showing of good cause before a judicial officer .. The 
Blakey-Hancock draft is like the federal law and does not. limit evident~ary 
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ELECTRONIC SURVEILLANCE 

use of stlrveillance teChniques to criminal proceedings. A law enforcement 
officer may use intercepted information relating to offenses not specified 
in the order of authorization if the intercept was authorized and conducted 
in accordance with laws. 

The new electronic surveillance statute of Nevada, Delaware, and Kansas 
stipulate that any evidence obtained from an ordinarily privileged communica­
tion (attorney-client, husband-wife, priest-penitent) should remain privi­
leged. Recently, in California v. Halpin,69 the California Supreme Court 
suppressed the evidence obtained by intercepting a phone conversation be­
tween an arrested marijuana defendant and his wife. The court based its 
decision on the fact that no warrant was authorized for the wiretap. Yet 
the Court of Appeals for the Seventh Circuit had held that the husband-wife 
privileged conversationp relating to the commission of a crime are not pro­
tected against electronic surveillance. However, the court suppressed the 
phone calls made and received by the wife because the application order speci­
fied only the husband and "others as yet unknown." It was the court I s be­
lief that the wife should have been specifically included in the order and 
not merely included as "others as yet unknown. ,,70 . 

The use of evidence relating to an offense not specified in the order has 
caused some controversy. The federal law7l provides that conversations which 
are outside the limits of the authorization may be used as evidence if they were 
intercepted in the course of an authorized investigation. This is analogous to 
the "open view" doctrine of search and seizure. Proponents of Title III have 
argued that the plain view doctrine of physical search and seizures allows the 
seizure of unspecified conversations. Thus, the minimization requirement of 
section 2518(5) meets the problem of surveillance for unusually long duration; 
the plain view doctrine meets the problem of the scope of the electronic searches. 
One court has described the use of this doctrine to intercept conversations not 
described in the warrant as "only a restatement of existing case law, adapted 
to fit the electronic surveillance situation. rr72 On the other hand, one commen­
tary says this is "beyond the limits set out by the Supreme Court." and another 
contends that Fourth Amendment requirements are "illusory" if government agents 
"are allowed to indiscriminately intercept all conversations made and to continue 
monitoring calls when it becomes clear that they are not related to the autho­
rized objectives of the wiretap." 73 

A decision by the U.S. Court of Appeals for the Tenth Circuit, upheld the 
use of such evidence because: 

It would be .the heigth of unreasonableness to distin­
guish between info~~ation specifically authorized and 
that which is unanticipated and develops in the 
course of an authorized search ••• ~he nature and pro­
bable consequence of authorized wiretapping is dis­
covery of unanticipated and undescribed communications. 
The very nature of this form of invasion is conducive to 
producing unexpected information. 74 

Colorado amended its statute in 1972 to provide that intercepted communi­
cations, other than those-relating to the offense specified in the order, may 
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relate to an offense which constitutes a \,'"",~ 
d 1 'f such communications .' 1 t I $ be use on y ,J. 'des that intercepted conunun~catJ.ons re a -,'1 

felony. The new Kensas 7t~tut~ provJ. order ma be used as evidence only when ap-ltj~! 
ing to offenses x:ot specJ.f~ed J.n ~~ order toY authorize , such use, the judge 1",1 
proved or ~uthorJ.zed by ~ Judge. , ted in accordance with the federal or l,t 
must find that the materJ.al was .::Lntercep, .t b submitted to the court lias ['I 
state statute .. ~ Application for such revJ.ew mus e :j(1 

, abl " I soon as practJ.c e. I?~ 

that intercepted communications or the evidence there-
The law require7 edin unless each party, not less than 10 

from may not be used J.n any proc~ g f the application and authori-
~ the proceeding is gJ.ven a copy 0 , 1 days beLore , ,'. ' d 'f h' f'nds that it is not possJ.b, e 

, , Th 'dge may waJ.ve thJ.s perJ.o J. e J. 'h zatJ.on. e JU h t \ill not be prejudJ.ced by t e 
to furnish the information and that t e Pd~r y 'a~y move to suppresS the inter-

, ved person in a procee J.ng m ~ h 
delay. Any aggr~e d . 'twas unlawfully intel:"cepted( t e 
cepted conununicati~ns on tl:e groun, s ~ f ce or the intei:ception was not made 
autho~ization was ~hSuffuc~hen~ o~,J.ts ~he/prosecution may appeal from an 
in conformity with the aut orJ.za J.on. . 
order granting a motion to suppress. 

ovides for advance notice of intent to 
The Blakev-Hancock model also pr t that disputes over 

.-, This is "designed to guaran ee 
use the cornmunJ.catJ.ons. 't' 'II be raised and settled before 
the legality of intercepted commun~ca J.hons WJ. ga';nst whom t. he intercepted 

, It d "togJ.ve t e person a ... 
the trial on ;;.1:1e merJ.ts, an . d 't opportunity to defend himself 

ornmunication is to be ~ntroducedan a equa e 75' 
~n this obviously technical area of the law.'" 

,j 
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Inventory 1 "~ 
Not later than ninety days after the filing of an aPJ?lication, the j~dge Li 

, , 'b d on the persons named J.n the order. I t ,~ 
must,c~used~ ~~~~o~a~Oitew~~~ebe "in the interest of justice" to serve ~1 
the JU ge e e , ' h h s the discretionary power t' l 
other parties to the intercepb~d cl°ltlm

d 
:unJ.cthatJ.°fn, t eof athe order. the date of the ,l 

Th 've tory must J.nc u e: e ac " F't 
to dO:a. er~o~n au~horized; the fact that the conununications, were or Were not I;) 

!~~~~~~t~~. th:~r1=;~ a;;~i~~O~V~;l::":c:~o;:r:~n h~\~~~ ::~:~~o f ·,'·.,1 

be in the interest of JustJ.Ce. If 
I ",1 

The ~inth Cirucit has expanded this notice requirement somewha~; 
U.S. v. Chun, the court increased the number of people who must receJ.ve 

tory notice when it said: 

We believe that when the gover,rument intends ~q use the 
contents of rul interception, or evidence derJ.ved there­
from, to obtain .an indictment against an ~amed bU~ over­
heard individual, such individual m~st be,g~~en notJ.ce 
promptly after the decision to oht71.n an J.n~J.ctment has 
been made. At a minimum, this not~ce must J.ncludeall 
the information which is contained in a subparagraph 

, t' 76 2518(8) (d) inventory no J.ce. 
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ELECTONIC SURVEIL~~CE 

A Rhode Island case held that the state ts law gJ.vJ.ng a defendant the 
right to examine tangible evidence does nat apply to recordings or transcripts 
of intercepted communications. 77 On an ex parte showing of good cause, the 
serving of the inventory may be postponed."" In u. S. v. Iannelli I the Court held 
that the federal statute does not require that a notice be served upon each 
person whose calls have been intercepted. "It is sufficient if an inventory 
is served upon the individual named in the application and such persons as the 
judge may determine in his discretion.,,78 One U.S. District Court waBof the 
opinion that, while the subject of the order does have an absolute right of 
notice, "It n~ed be neither prompt nor adequate.,,79 

The A.B.A. Standards are substantially similar to this federal provi­
sion for inventory, so that ••• "when an individual receives the inventory 
he will, moreover, then pe in a position to take whatever action is available 
to him to suppress, if possible, the evidence obtained or to re~over, 
where appropriate, civil, damages." 80 The U. S. Court of Appeals for the 
Third Circuit upheld the suppression of evidence after non-compliance with 
this, citing the A.B.A. Standards and noting that this is not a mere minis­
terial act. 81 

Penalties for Illegal Surveillance 

Penalties for illegal surveillance serve both as a deterrent to unlaw­
'ful conduct and as the basis for restitution for persons whose cOfiversations 
were unlawfully recorded. The older wiretapping statutes generally include 
only criminal sanctions, which were usually a misdemeanor. New statutes are 
generailly more severe. 

Title III provides that any person whose communication is intercepted 
or used in violation of the law shall have a civil cause of action against. 
the person Who intercepts or uses it, and may recover: (a) actual damages 
of not less than the liquidated damages computed at $100 for each day of 
violation, or $1,000, whichever is higher, (b) punitive damages; and (c) 
costs and attorneysl fees. The A.B.A. Standards specify only that there 
should be a civil cause of actionb The law defines "person" to include 
government employees. 

Most of the new state electronic' surveillance statutes contain a pro­
vision identical or similar to the federal one. The model state law pro­
posed by Hancock and Blakey would also prohibit the state or political sub­
divisions from asserting governmental immunity. The !.B.A. also takes the 
position that sovereign immunity should be appropriately set aside in cases 
involving illegal surveillance. 

'ff." 

Criminal penal ties are 'also provided by the federal law and state 
laws. Connecticut's 1971 law set penalties similar to those in the federal 
law. The 1973 legis1qture, however, made the illegal possession, sale, or 
distribution of electronic surveillance equipment a' class D felony. The 
federal law sets fines of not mor~ than $10,000 or five years imprisonment~ 
or both. State penalties vary widely. New Jersey's and New Hampshire's 
penalties; for example, are the same as the federal law. Maryland, on the 
other hand, sets the maximum penalty at $1,000 and 90 days. New York makes 
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it a Class E felony to eavesdrop illegally and a Class A misdemeanor to di­
vulge information from an eavesdropping warrant. 

The penalties assessed for illegal surveillance ar~ of little use 
unless such illegal surveillance can be discovered. Because of the secret 
nature of surveillance activities, detection is often a matter of luck. One 
author has suggested that a statute be drawn which imposes nan affirmative 
obligation upon all persons having or obtaining knowledge of the existence 
of surveillance to disclnse that knowledge to specified prosecutional or in­
vestigative officials ... 82 Criminal and/or civil sanctions would be applied 
to any violator. The author concedes that this statute would only be one 
more tool with which to break the "conspiracy of silence" often connected 
with illegal surveillance. 

Information is generailly not available on the number of actions that 
have been brought for unauthorized wiretapping or electronic surveillance, 
but there is no indication that enforcement has been vigorous. Some states 
are bringing such actions. Wis~onsin has reported one conviction for il­
legal eavesdropping in 1973. New York reports seven convictions for the 
period from September I, 1973 to September 30, 1974. New Jersey has issued 
one multi-defendant indictment for illegal eavesdropping. California re­
ports that while such cases are not common, they do occur. 

Results of Intercepts 

Prosecutors are required to report police and court action resulting 
from intercepted communications. These show that intercepts are effective. 
In 1973, there were 2,306 arrests and 409 convictions reported as a result 
of intercepts. The total figure for the six years the Act has been effec .. ~ 
is 3,211 convictions. 

More detailed information on selected states show results obtained. 
The chief of Wisconsin's unit reported that their electronic surveillance 
law was used only once between its effective date in 1969 and June of 1971, 
but has been used e~ght times since then. Intercepts have concerned narco- 83 
tics, gambling, kidnapping, and murder, and all have resulted in indictments. 
Colorado's Organized Crime Stirke Force gives great credit for success in 
prosecutions to wiretaps. Of the s'eventeen wiretaps authorized in the state 
over the past four years, the Strike Force has conducted thirteen. Convic­
tions resulting from wire~aps 'include two for gambling, five for burglary, 
and nine for possession of narcotics and dangerous drugs. 84 Of the eighteen 
states reporting to COAG on the use of'electronic surveillance, thirteen re­
port that intercepted conversations have been introduced as evidence. 

The New Jersey Attorney General reports the following information for 
a four and one-half year period. The figures on the following page represent 
only those court orders obtained by the Attorney General. Locally obtained 
are not included. 
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Total Installations Authorized 

Total Conducted 

Gambling 
Property 
Narcotics 
Loansharking 
Bribery 
Miscellaneous 

Total Arrests 

Gambling 
Property 
Narcotics 
Loansharking 
Bribery 

Total Convictions 

Gambling 
Property 
Narcotics 
Loansharking 
Official Misconduct 

1970 

82 

65 
7 
2 
2 
o 
o 

76 

270 
27 

8 
3 
o 

308 

156 
17 
o 
7 
o 

180 

1971 

87 

69 
o 
7 
o 
1 
4 

81 

206 
o 

24 
o 
2 

202 

142 
o 

14 
o 
2 

158 

~ 
68 

38 
8 

16 
o 
o 
4 -

66 

68 
o 

31 
o 
o 

99 

21 
o 

15 
o 
5. 

41 

1973 -
47 

29 
2 
9 
7 
o 
o -

47 

57 
5 

55 
8 
o 

125 

13 
o 
3 
a 
o 

16 

Total 

284 

201 
17 
34 

9 
1 
8 

270 

601 
32 

118 
11 

2 

764 

332 
17 
32 

7 
7 

395 

Most org~iz~d crime control units consider wiretapping an essential 
tool. The stat~~t~cs show increasing reliance on it. The New Jersey At­
torney General ~ssued a report on the state's w;retap 1 h' h 
that: • aw w ~c said in part 

Electronic surveillance has enabled law enforce­
men~ to pr~secu~e and to convict many high echelon or­
gan~zed cr~me f~gures in situations where all other 
investigative techniques had previously proved unsuc­
c~sSful.. In addition, the wiretap procedure has pro­
v~ded ev~dence not only vital to conviction but to 
co~tinuing investigations. Evidence so obt~ined has 
aided in the discovery of several criminal combina­
tions once undetectable. 8S 

Not all states, however, consider it necessary. Four of the states which 
have authorized electronic surveillance did not use it at all during the . 
y~~rs between 1968 and 1973. In an interview with COAG staff members th:~x 
~i~:: of.the,or~anized cri~e control unit in a state which does not a~thorize 

app~ng ~nd~cated he d~d not consider such a law necessary because a 
small unit couldn't . 1 ' ' t. engage ~n ong-term surve~llance. The organized crime 
~n rol ch~ef of ru:0ther state, which does authorize wiretapping, felt that 

took too much t~me, compared to more traditional methods. 
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3. FOOTNOTES 

1. MASS. GEN. LAWS ch. 272, sec. 99A 

2. President's Commissi 

Congress recognized the lack of a firm factual basis for evaluating 
court-authorized surveillance by establishing a National Commission for the 
Review of Federal and .State Laws Relating to Wiretapping and Electronic Sur­
vetllance to conduct a comprehensive study of the law's effect. Under the 
original timetable, the Commission was to file its report by June 19,1975. 
Both Houses of Congress unanimously passed legislation in 1974 which would 
extend the deadline to January 31, 1976. As of January 1, 1975, however, the 
bill has yet to be signed by the president. 86 This Commission's report will 
help states in evaluating the need for and use of electronic surveillance. 
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ME IN A FREE SOCIETY 203 (1967). 
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3. American Bar Associati ' 
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f t 
1,1 
! ~ 

On the state level, the Attorney General can take the initiative in en- r:] 
suring proper use of electronic surveillance if his state has or is consid- Itl 
ering enabling legislation. He can draft legislation that embodies the nec- . 1 
essary safeguards and work with the legislature to secure its enactment in 11 
proper form. The preceding discussion has shown that some variation is ! 1 
possible within the framework of federal law and constitutional requirements. (·1 
The Attorney General can work for legislation that requires his approval of I i 
all applications for intercepts. He can assure that periodic public reports;;j 
are made of surveillance activities. He can help police and prosecutors unde;-jl 
stand the legal requirements for authorized surveillance. He can make per- 'I 
sonnel and equipment available to help local officers in surveillance activi- I { 
ties. Finally, he can provide for periodic review of his state's law and ! 1 
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4. INFILTRATION OF LEGITIMATE BUSINESS 

Organized qrime activities are not confined to traditional criminal 
areas. Organized criminals are penetrating legitimate business activities 
and are using them to"cleanse" their ill-gotten gains. The federal gov­
ernment and several states have developed legislation to meet this problem. 
Constitutional problems have arisen in framing such la:ws. 

Nature of the Problem 

The U.S. Ch~~er of Commerce said in a recent publication that: 

Practically every type of business and industry in 
the United States is currently being exploited or 
penetrated by an awesome, powerful, and no-holds 
barred competitor--a. conglomerate of crime. This 
criminal conglomera~e a~ploys thousands, nets bil­
lions annually, operates nationwide and interna­
tionally, possesses an efficient and disciplined 
organizational structure, wields a depressingly ef­
fective lobbying apparatus 1 insulates itself against 
legal action l hurts billion-dollar corporations and 
cripples smaller companies, and according to many, 
rates as the most serious long-term danIer to the 
security and principles of this nation. 

Business can supply invaluable assets to racketeers. Business enter­
prises can provide profits to feed into illegal activities, such as loan­
sharking. They can provide a source of reportable income to cover a crimi­
nal's provable expenditures, thus making it possible for him to evade pay­
ing taxes on the rest. They giv~ Q racketeer respectability and social 
standing. They can provide a cover for illegal activities: employees, 
for example, can be carried on a company payroll but actually be involved 
in illegal activities. Theycan provide a way of "cleaning up" illegal 
income; the legitimate business, for example, can absorb illegal moneYI 
and show more profits than it actually has earned. They can provide a 
"front" for dealing with public officials. 

There has been enough documentation to indicate that the problem is 
serious. The organized crime strike force in the Wisconsin Department of 
Justice, for example, reported three years ago that it had uncovered evidence 
showing that first-line organized crime figures in one part of the state 
had a financial interest or had participated in the operations of at least 
twenty-three business firms in the preceding 16 years. 2 The pennsylvania 
Crime Commission compiled a roster of over' 375 legitimate businesses which 
were wholly or partially owned by criminal syndicates, or ~ere used by them 
for some illicit purposes. 3 The Commission recommended a Corrupt Organiza­
tions Act (which was subsequently enacted) because: 
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INFILTRATION OF LEGITIMATE BUSINESS 

It would destroy the fronts that many racketeers use 
to buy respectability or invest and cleanse their il­
legal profits, and would thereby increase their expo­
sure to tax liability. It would also reduce those 
crimes such as bankruptcy shams, hijacking, embezzle­
ment, and internal theft that are bes~ ac.:o~plished 
through the trust or the contacts empl.oyea J.n 

, - t' h' 4 business or unlon rel.a lons lpS. 

A recent study of the penetration of legitimate busin:ss by organized 
crime also found the problem to be widespread. It concluded that the pro­
blem was "manageable" because: 

it is not the intrinsic difficulty of collecting 
vital information about the extent and character 
of business penetrations that has been the effec­
tive bottleneck but, rather, the lack of manpower 
and other resources required for adequate collec­
tion of this intelligence, its pooling, and its 
analysis for use in mounting counter measures. 5 

'l'his analysis did not examine legislative approaches. 

Status of Legislation 

Available information indicates that five states have enacted laws 
intended primarily to prohibit the infiltration of legitimate business by 
organized crime. 

All of these authorize civil proceeolngs to forfeit corporate char­
ters or to enjoin the operation of businesses which are criminally-oper-
ated. These are: 

ONN GEN STAT. ANN. secs. 3-129a, 3-129b Connecticut - C • . 

Florida -

(1971) . 

FLA. STAT. sec. 932.62 (1969), declared un­
constitutional by the Florida Supreme Court 
in Aztec Motel v. Faircloth, 251 So. 2d 849 
(1971) . 

Hawaii - HAWAII REV. STAT. ch. 742 (Act 71,1972). 

Pennsylvania - PA. STAT. tit. 18, sec. 3921 et ~. 

Rhode Island - R. I. GEN. LAWS ANN. sec. 7-14-1 (1970). 

There are numerous differences between these statutes, which will be 
discussed subsequently. Several are similar to a Hodel Law included in 
the Council of State Governments Suggested State Legislation. 6 OtherS 
are modeled on Title IX of the federal Organized crim~ c~~tro17Act of 1970, 
which concerns Racketeer Influenced and Corrupt OrganlzatlOns. 
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The State of Florida brought twenty-two actions under Florida's Corporate 
Charter Act before it was ruled unconstitutional. The Attorney GeneralIs of­
fice conducted all the investi~ations and developed all the background materials 
on which the cases were based. No litigation has yet been initiated under the 
Connecticut, Hawaii , Pennsylvania or Rhode Island statutes. 9 The Attorney Gen'­
eral of Hawaii reported, however, that the Organized Crime unit of his office 
is presently investigating several potential cases which may result in prosecu­
tion under the statute. lO 

As of December 31, 1974, twenty indictments have been brought under the 
federal law, involving one-hundred and fourteen defendants. Fifteen of these 
defendants were convicted in four cases. A separate strike force in the U. S. 
Depart'mEmt of Justice, Strike Force 18, is devoting full-time to the statute. 
This strike force presently handles the larger and more difficult infiltration 
cases. It also devotes time to educating other personnel on the applicaton of 
the statute. 'llhe Chief of strike Force 18 believes that the statute will be 
used more frequently as prosecutors become more aware of it and recognize its 
utility. 11 

Four states (Iowa, Massachusetts, North Carolina and Wyoming) report­
ed to C.O.A.G. that legislation concerning infiltration of legitima~e busi­
ness was defeated in recent legislative sessions. Several other Attorneys 
Generals' offices have indicated that they plan to introduce such legisla­
tion next session. 

Other states reported that they have laws relating indirectly to this 
problem. California, for example, reported that the Attorney General has 
statutory authority to prosecute violations of certain crimes involving 
business. Minnesota cited an antitrust law, which can be used against cri­
minally-operated businesses. Presumably, all Attorneys General have some 
statutory powers concerning business which could be used against criminally­
operated enterprises. For example, a Kansas law, discussed subsequently, 
prohibits business racketeering. 

The Attorney General of Ohio has statutory authority to investigate 
and prosecute any organized criminal activity, when directed by the Gover­
nor or the General Assembly. Such activity includes concealinq or dispos­
ing of the proceeds of the violation of certair:. criminal laws .12 This law 
probably would permit investigation of business,es owned by organized crime 
figures. Ohio also has a law permitting dissolution of cor?orations .. ,hich 
are organized for criminal purposes. 13 

Definition of Organized Crirlle 

A basic matter of policy in statutes controlling the infiltration of 
organized crime elements int:o legitimate business is the definition of what 
constitutes organized crime. This may be phrased in terms of individual 
activities, types of activities, or violation of certain statutes. It 
shOUld be noted that other types of legislation considered in this report, 
such as ga~blingand electronic surveillance, may include definitions of 
organized crime. While none of these definitions have been reviewed by 
the Supreme Court, they might be helpful in drafting the kind of laws con­
sidered here. 
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It is difficult to formulate a sufficiently preci~e d~finition fo: 
these purposes. Florida's statute was dec~are~ unconst~tut~ona~ for th~S 
reason. It authorized action, un~er cer'ta~n c~rcumstances, aga~nst cor 
porations whose officers or employees: 

pu;Pos61y engaged in a persistent course of violent 
revolutionary or unlawful activity aimed at the,over­
throw of the government of the state or any o~ ~ts 
politi.cal subdivisions, institutions o~ a?ex:c~e~, 
homosexuali ty, crimes against nature, ~nt~~p.atl,on 
and coercion, bribery, prostitution, gambl~ng',ex­
tortion, ernbezzlement l unlawful s~le of n~rcot~cs 
or other such illegal conduct ••• w~th the ~ntent 
to compel or ,induce other pe:-sons" fixms or C;,)t~ora­
tions to engage in any such ~llegal. conduct ••• 

Florida's Supreme Court held the statute unconstitutional because: 

The infirmity in the statutes is that th~y are to~ 
vague indefinite and uncertain to const~tute notJ.ce , , f 
of the acts which may result in the forfe~ture 0 a 
charter of a corporation or the enjoining of,the 
operation of a business. The statutes conta~n no 
standard by which the proscribed acts may be deter-
mined .•. 

The effort to correct a purported evil as recommend-
ed by a crime commission is commend~ble~ but w?en the 
means employ~d clash with our Const~tut~on, th~s,court 
is compelled ':0 follm'1 organic law. The protect~ve, w~ll 
safeguarding tne constitutional rights of all our c:t~­
zens should not be pierced, or even cracked by publ~c 
opinion. IS 

The Florida law-also listed activities which were not 'necessarily cri­
minal. A person could, for example, "purposely,' engage in a persistent course" I 
of gdrnbling if he worked for a state lottery, although such employment was;" 

legal" 

While the C'ouncil of state Government's Model Law was based on the 
Fiorida statute, the definition is significantly different and ~ould n~t 
necessarily fail the court's tests of constitutionality. Organ~zed cr~me 
is defined as: 

any combination or conspiracy to engage in criminal ac­
tivity as a significant source of income or livelihood, 
or t,o violate aid or abet the violation of _criminal 
laws relating'to prostitution, gambling, 10ans~a:k~l1g, 
drug abuse, illegal drug distribution, count~rte~t~ng, 
extortion, corruption of law, enforcement off~cers or 
other public officers or employers. [Pornography and 

, 't t e ]];6 cr~mes aga~ns na ur • 
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The bracketed words are optional. The rest of this definition is 
taken from an Ohio statute 17 which givp~ the Attorney General broad inves­
tigative powers. The Hawaii law also ~~es this definition. 

The Rhode Island and Connecticut laws are even more specific. They 
authorize the Attorney General to take action against a corporation when 
any person controlling its operation, under certain circumstances is: 

engaged in organized gambling, organized traffic in 
narcotics, organized extortion, organized bribery, 
organized embezzlement or organized prostitution, or 
who is ,connected directly or indirectly with organi­
zations, syndicates or criminal societies engaging in 
such. IS 

Action against the corporation is also authorized if any of its officers, 
employees or stockholders have, under certain circumstances, engaged in 
"a persistent course" of the above-listed activities, with the intent to 
induce other persons or firms to deal with the corporation or engage in 
such conduct. Thus, definitions of proscribed activity for persons con­
trolling a corporation are different ~rom persons who are merely officers, 
employees, or stockholders. It is sufficient for the former to have en­
gaged in specified organized criminal activity without following "a per­
sistent course." 

The federal law concerning racketeer influenced organizations de­
fines racketeering activity by listing the following offenses: any act 
or threat involving murder, kidnapping, gambling, arson, robbery, bri­
bery, extortion, or d~aling i~ narcotics or other dangerous drugs, which 
is punishable by imprisonment for more than a year under state law; any 
act which is indictable \mjer specified provisions of the U.S. Code rela­
ting to bribery~ sports bribery, counterfeiting, felonious theft from in­
terstate shipment, embezzlement from pension or welfare funds, extortion­
ate credit transactions, transmission of gambling information, mail fraud, 
wire fraud, obstruction of justice or of criminal 'investigators or of 
state or local law enforcement, interference with commerce, robbery or 
extortion, racketeering, interstate transportation of gambling equipment, 
unlawful welfare fund payments, illegal gambling, interstate transporta~ 
tion of stolen property, white slave trarfic, or dealing with restric­
tions or payments to or embezzlement from union funds; any offense invol­
ying bankruptcy or security fraud, or the, felonious manufacture, sale or 
,receiving narcotics or dangerous drugs. 19 

, , \ 

This corresponds closely to the list ,of offenses for which electron­
ic surveillance may be authorized under Title III of the Safe Streets Act. 

The law does not apply to persons who have committed a single of­
fense, but requires a "pattern of racketeering activity." This requires 
at least two such acts, one of which occurred after the effective date 
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of the law and the last of which occurred wi thin ten yea,rs (excluding 
any period of imprisonment) after commission of a prior act. The ten­
year limit between crimes was included on recommendation of the Council 
of the A.B.A. Section of Criminal Law, which pointed out that otherwise 
the acts could have been separated by any number of years. 20 

This definition has been criticized as including offenses which are 
often committed by persons not involved in organized crime, and as apply­
ing to a person who might commit two widely separated criminal offenses. 21 

Senator McClellan argues, however, that "it is impossible to draw an ef­
fective st~tute which reaches most of the commercial activities of orga­
nized crime, yet does not include offenses commonly committed by persons 
outside organized crime as well.,,22 He notes further that an individual 
does not come under this definition unless he "not only commits such a 
crime but engages in a. pattern of such violations, and uses that pattern 
to obtain or operat:e an interest in an interstate activity."23 The U. S. 
Department of Justice has pointed out that "Ii]t should be carefully noted 
that there must be affirmative proof of a nexus or relationship between the 
acts of racketeering charged in order to establish a pattern as required in 
each section of the statute.,,24 Furthermore, the definition of pattern says 
that it "requires" at least two acts; this implies that two acts do not ne­
cessarily constitute a pattern. 

Proscribed Activities 

These laws take different approaches. They may make it illegal for a 
racketeer to invest in an enterprise or for anyone. to conduct the affairs of 
the enterprise through racketeering activity. 

The federal law in title 18, section 1962, creates four new crimes. It 
is unlawful: 

(a) for "any person ~Ilho has received any income derived, directly or 
indirectly, from a pattern of racketeering activity or through the collection 
of an unlawful debt •.• to use or invest any part of such income ••• in the 
acquisition of any enterprise which is engaged in, or the activities of which 
affect, interstatt= or foreign commerce." (The purchase of securities for pur­
poses of investment are excluded under stated circumstances.); 

(b) for any such person through a pattern of racketeering activity or 
through collection of an unlawful debt "to acquire or maintain, directly or 
indi,rectly, any int:erest in or control of" any enterprise in interstate com­
merce; 

(c) for any person "employed by or associated with any enterprise" to 
conduct or participate in the conduct of its affairs "through a pattern of 
racketeering activity or collection of unlawful debt"; 

(d) for any p~~rson to conspire to violate any of these provisions. 

The Pennsylvania statute is similar to this, and Hawaii's law includes 
these provisions. 
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T~e term "enterprise" as used in the federal statute 
as mean~ng "a group of individuals associated in fact ,,25 
this definition, the U. S. Department of Justice has ~aid: 

is defined, in pa~t, 
In commenting upon 

T~e term ••. is ~ new concept designed to reach illegi­
t~mat~ enterpr~ses engaged in illegal activities. Our 
exper~ence has been that this concept can be put to 
excellent use,in the enforcement of Section 1962(c). 
C~ses have ar~sen where organized criminals have banded 
tog~t~er to commit illegal acts which affect economic 
act~v~ty. The group is only associated in fact and 
does not have any commonly kno~m legal appe~ce.~6 

Such a criminal group can be prosecuted under the statute and thereby oecome 
subject to the tough criminal penalties and civil remedies of the Act. 

This statute provides a new method of attacking illegal gambling busi­
n~sses where a debt was incurred and collected and also loansharking activi­
tles where there is ~ absence of proof of violence in the collection of the 
debt. T~ese prosecutlons are possible because the statute applies to people 
who ~bta~n funds, obtain control, or conduct an enterprise through the "col­
~ectl~n of,an unlawful d~b~." When this aspect of the statute is used in con­
Junct~on w~t~ the new cr~m~nal remedies of the Act, the legitimate front of a 
gambl~ng bus~ress becomes subject to forfeiture.27 

One of the indictments brought to date under the federal law charged 
that the de~endants conspired to conduct and participate in the conduct of 
a meat load~ng company through a pattern of racketeering activity. "it was 
part of the said conspiracy that the defendants would" through ha;assments 
:d threa~s of eccnomic loss, intimidate various meat packers" for purposes 

extort~ng money. All of the defendants in the case were convicted.28 In 
another',the,seve~ defendants were associated with a labor union, the Fur­
riers Jo~nt Counc~l. They were charged with compelling named individuals: 

to abstai~ from engaging in conduct in which they had 
a legal r~ght to engage, that is, the right to solicit 
business and operate, and conduct their non-union fur 
manufacturing shops, by instilling in them a fear that 
the defendants or others would cause physical injury to 
some persons in the future and cause damage to their .. 
property. 29 

Another federal case named 't 
a vending machine bus' h s~x een de~endants, who W€::re associated "i th 
f ' ~ness. T e s~x-count ~ndictment h d 
'~c offenses, whi~h aimed t 'd ' c arge numerous spHci-

nesses to restrict the con~ ~n ~c~ng pers~nnel of other vending machine hu~i­
"by the Wrongful use of f uc 0, ~UCh bus~nesses. Such consent was induced 
acts of v' 1 ' orce, V'~o ence, and fear," including threats and 

~oence. These defendants were all acquitted, however.~O , 
. '" 

The Council of State G " 
approach prohib't' ,overnments Model Law takes a somewhat different 
organize~ cri ~ ~~g con~r~l,of an enterprise by persons connected with 
ingfor th me, an ,proh~blt~ng organized crime activities by anyone act-

,. e corporatlon. Action may be brought against a corporation when: 
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(a) any officers or persons controlling the management or operation 
of the corporation, with the knowledge of the president and a majority of 
the board of directors or 'under circumstances wherein they should know, are 
engaged in organized crime or "connected directly or indirectly with orga­
nizations or criminal societies engaging in organized crime"; or 

(b) a director, officer, employee, agent or stockholder "acting for, 
through or on behalf of a corporation in conducting the corporation's af­
fairs, purposely engages in a persistent course of organized crime", with 
the knowledge of the board or under circumstances wherein they should know, 
"with the intent, to compel or induce" other persons or firms to deal with 
the corporation or to engage in organized crime. 

(c) In addition, the public interest must require action against the 
corporation "for the prevention of futur'e illegal conduct of the same char­
acter:" 

Rhode Island'sl Connecticut's and Hawaii's laws incorporate these pro­
visions; Hawaii's also includes activities proscribed by the federal law. 
Florida's law was similar although, as noted previously, the definition of 
illegal conduct was much broader. 

Ohio law specifies the conditions under which "a corporation may be 
dissolved judicially and its affairs-wound up." One is by a court order in 
the county in which a corporation, whether non-profit or otherwise, has its 
office, 

•.. when it is found that the corporation \"as organized 
or systematically used to further criminal purposes, 
or as a subterfuge to engage in prostitution, gambling, 
loansharking, drug abuse, illegal drug distribution, 
counterfeiting, obscenity, extortion, corruption of 
law enforcement officers or other public officers, 
officials, or employees, or other criminal activity.3l 

Actions are brought by the county prosecutor, rather than the Attorney 
General. This section of the statute was added in 1971. 

A Kansas statute makes "racketeering" a felony and defines it as: 

demanding, soliciting, or receiving anything of value 
from the owner, proprietor, or other person having a 
financial interest in a business, by means of either 
a threat, express or implied, or a promise •.. that the 
person •.• will: ",I 

(a) Cause the competition of the person from whom 
the payment is demanded, solicited or received to be 
diminished or eliminated; or 
(b) Cause the price of goods or services purchased 
or sold in the business to be increased, decreased or 
maintained at a stated level; or 
(c) Protect the property used in. the business or 
the person or family of the owner, proprietor or 
other interested person from injury by violence or' 
other Unlawful means. 32 
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This is not l~mited tO,businesses controlled by organized crime per­
sonnel. An annotat~on to th~s statute points out that racketeering is not 
a p~rallel ~ffense to extortion, because it includes only the obtaining of 
bus~ness tr~bute, and extends to cases where special benefits are obtain d 
as well as to cases involving threats. This law apparently has not Deen

e 
, 

used. 

These statutes rest on the state's power to charter corporations, 
which assumes that such a charter is a privilege and not a right and on the 
sta~e's consequent po~er ~o regulate corporate activity. The proscribed 
act~ons range from us~ng ~ncome derived indirectly from a pattern of racke­
teering activity to acquire an interest in a business, tc direot racketeer­
ing,a~tivity to a~quire an,interest in a business, to direct racketeering 
actlv~ty by'a bus~ness. Wlth the exception of the previously-cited Florida 
case, no decision concerning the constitutionality of these laws have been 
identified. The courts will probably decide whether some of these laws in­
volve problems of vagueness and proof. 

While the Florida law was declared unconstitutional primarily because 
of a defective definition, some other questions were raised. The defendants 
had, not7d that a cOj'(";f\ora~ion which was operating lawfully \'las subject to 
hav~ng lts charte~ forfe~ted for an officer's activities which were not con­
nected with any corporate business. The Supreme Court cf Florida noted that 
its laws 

.•• are not aimed at a corporation used as a mere device 
to accomplish an ulterior purpose, fraud, or illegal 
act. They are directed toward one or more individuals 
engaged in or ~ssociated with illegal activities who 
represent, 'control or manage a corporation engaged in 
a lawful business. 33 

Senator MCClellan believes that: 

These equitable devices can prove effective in clean­
ing up organizations corrupted by the forces of orga­
nized crime. The first step in cleaning up an organi­
zation will be to require the mob to divest itself of 
its holdings in legitimate endeavors, where its members 
have abused that right by the condemned practices. In 
some cases, the organization will no doubt be so corrupt 
that it will have to be dissolved. 34 

This is a new approach to organized crime control. Its Success would, 
of course, depend :in large.part on the quality of the investigative work 
that preceded cou:t:t action. 

~'closure of Ownership 

Another approach is to require disclosure of ownership, so that racke-
t.eers,., t ~anno use a corporation as a respectable front for their operations. 
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The Massachusetts Attorney General'sponsoreu, unsuccessfully, a bill in 
the 1972 legislature which would have authorized him to request any corpora­
tion or real estate trust doing business in the Commonwealth to produce "a 
certified statement containing the names and addresses of all persons or busi­
ness enterprises having a direct or indirect beneficial interest in the owner­
ship or control of said corporation or trust." The list would have been re­
quired to be produced within three days and to include the names and addresses 
of those holding stock certificates in their own names or in a representative 
capacity for another. If the corporation or trust did not comply, the Attor­
ney General could have brought court action. The court, after a hearing, 
could issue orders including, but not limited to: (1) quashing the request; 
(2) ordering the officers to divest themselves of any interest; (3) imposing 
reasonable restrictions on their future activities or investments; (4) order 
the corporation dissolved, after making due provision for the rights of inno­
cent parties; and (5) prohibiting the corporation from engaging in similar 
activities. The legislature was unwilling to confer such broad investigatory 
power. 

In 1970, New Hampshire enacted a Land Sales Full Disclosure Act, which 
imposed an ownership disclosure requirement upon anyone wishing to sell sub­
divided land within the state. 35 A subdivider must file an application for 
registration for subdivided lands before offering them for sal~. The appli­
cation must contain the name, address, and principal occupation of the sub­
divider. If the subdivid~r is a corporation, the statute directs which 
officers and stockholders must disclose their identity. The agency within 
the Attorney General's office responsible for enforcing the Act is autho­
rized to initiate an examination to determine whether any subdivider, or any 
officer, director, or principal thereof, has been convicted "of a crime in­
volving land dispositions or any aspect of the land sales business or any 
other felony in this state, the United States, or any other state or foreign 
country within the past ten years." Any violator of the Act or any person 
who willfully falsifies an application is guilty of a felony. The Attorney 
General has said that, according to the available intelligence, this statute 
has kept organized crime out of New Hampshire. 36 

In interviews with COAG staff members, organized crime control person­
nel in several states said that legislation was needed to allow the Attorney 
General to examine corporate holdings, merger lists and similar documents. 
It was noted that a racketeer-controlled enterprise might operate legiti­
mately, .so there was no way to bring an action against it, but the state 
needed to learn whether it was actually part of organized crime's operations, 

penalties 

These laws invoke either civil Or criminal remedies, or both. Civil 
sanctions include revocation OI charters or licenses, divestive orders and 
injunctive relief. Criminal sancti.on~ include fines, imprisonment and for­
feiture of property. 

The federal law provides both civil and criminal remedies. Criminal 
penalties i~1.clude a fine of not more than $25,000 or 20 years imprisonment, 
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or both. They also include forfeiture of any interest acquired or maintain­
ed in a business contrary to the law. The forfeiture proceeding would be 
against a pr~perty declared ~lawful, as in other federal law. The Depart-
ment of Just~ce noted that th~s would be the first federal law t 'd 
f f 't ' hm t f 0 prov~ e 
~~t~~ ure as pun~s en or violation of a criminal statute, but believed 

: •• this revi va,l of the concept of forfeiture as a crim­
~nal penalty, limited as it is ••• to one's interest in 
the ente:prise which is the subject of the specific 
offense ~nvolved here, and not extending to any other 
property of the convicted offender, is a matter of 
Congressional w~sdom rather than of Constitutional 
power. 37 

In re;~ti~n ~o ~orfeiture, the federal law also provides that the court 
~hall hav~, Jur~sd~ct~on to enter such restraining orders or prohibitions .•• 
~n,connec~~~n w~th any property or other interest subject to forfeiture."38 
Th~s,p:ov~s~on has been successfully used in a case concerned with the ac­
qu~s~t~~n of stock in a corporation which operated a Caribbean resort hotel 
and ~as~no, through a pattern of racketeering activity including fraud and 
the ~nterstate transportat.ion of stolen money and securities In that 
~e go~ernment obtained a restraining order to prevent the d~fendant fr~:se, 
~s~o~~ng of any p~r~ of his interest in the corporation, pending final dis­

pos~t~on of the cr~~al charges against him. The government's plans for 
!Orfe~ture we~e ~rustrated, however, since the creditor banks foreclosed on 
he ~efen~ant s ~nterests. This case is presently pending on petition for 
cert~orar~ to the United Stat~s Supreme Court. 39 

~everal state laws include criminal sanctions. PennSYlvania's law sets 
;:nal~~es of uP,to $10,000 and/or 20 years imprisonment for persons who in­
st,~ncome derl.ved from a pattern of racketeering activity in an enterprise 

Hawal.~ set ' • 
f ' s a max~um penalty of $10,000 and 10 years imprisonment, plus for-
e~t~e ~f property, for ownership or operation of business by persons who 
reee~ve~ncome from racketeeri.ng activity. 

elude A~l,of the ~tatutes prohibiting criminal infiltration of business in~ 
. ,c~V~l sanct~ons. The Model Act authorizes the Attorney General to 
~nshtut "1 ' " e c~v~ proceed~ngs to forfeit the charter of a corporation or en-
~~nFl~e,operations of another business. Rhode Island, Hawaii, co~necticut 

orl.da have similar provisions. ' 

Civil Remedies 

The federal law authorizes district courts to issue inclUding: appropriate orders, 

.:.ordering any ,l;1rson to divest himself of any interest 
d~rect or ~nd~rect, in any enterprise, imposing reason- ' 
able restr~ct~ons on the futur.e activities or investments 
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of any person, including, but not limited to, prohibit­
ing any person from engaging in the same type of endea­
vor as the enterprise engaged in ••• ; or ordering disso­
lution 0; reorganization of any enterprise, making .due 
provisidn for the rights of innocent persons. 40 

An action brought against some persons associated with the Furriers Joint 
Council in New York sought to: (1) en)oin defendants from engaging in labor 
union activities; (2) divest them from any interests in the Council; (3) di­
vest them from "all interests of any kind" in any union; and (4) direct 
each defendant to file,a written quarterly report with the U. S. Attorney, 
describing their sources and amounts of income. 4l 

In U.S. v. cappetto42 the federal government successfully i~voked ~or 
the first time the civil injunction proceedings cited above when ~t obta~ned 
a temporary restraining order against various defendants involved in a wager­
ing operation, which was found to be a violation of section 1962. The 
Department of Justice sought divestiture and reporting ~n addition to the 
restraining order but the court found consideration of those remedies to be 
premature at that particular stage of the case. A complaint was filed, how­
ever, which sought to permanently enjoin the defendants from engaging fur­
ther in the gambling business. 

Thp. federal law provides that actions shall be expedited upon request 
of the Attorney General. Proceedings under the law may be open or closed 
to the public at the court I s discretion "after consideration of the rights 
of affected persons." 

Those per~ons injured in their business or property by reason of a 
violation of section 1962 are provided a cause of action for treble dam­
ages and the cost of suit by the federal statu~e.43 This section is pre­
sently being used by a plaintiff in a thirteen and one-half million dollar 
suit involving the caribbean casino caSe. 

The federal law and the Hawaii and Pennsylvania laws provide for civil 
investigative demands. These are similar to those used in antitrust sta­
tutes and allow the Attorney General to require that relevant d0cuments be 
produced for investigation. When the Attorney General has reason to believe 
that a person or enterprise under investigation has relevant documentary 
material he may, prior to the institution of a criminal or civil proceeding, 
issue a civil investigative demand to produce the ma~erial for examination. 
The statutes also provide for custody and return of the material, and for 
court action to enforce the demand. 

The Department of Justice, in a statement submitted by Richard G. 
Kleo .. i.ndienst, who was then Deputy Attorney General, said that: 

These time tested remedies, particularly when used in 
conjunction with the civil i.nvestigative demands ••• should 
enable the Government to intervene in many situations 
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which are not susceptible to proof of a criminal viola­
tion. Thus, in contrast to a criminal proceeding, the 
civil procedur~ under which Section 1964 actions are 
go:er~ed, ,with its lesser standard of proof, non-jury 
adJu~~cat~on process, amendment of pleadings, etc., will 
prov~de a valuable new method of attacking the evil aim­
ed at in this bill. The relief offered by these equi-, 
t~le remedies would also seem to have a greater poten­
~~al than ~h~t of ~e penal sanctions for actually remov­
~ng th7 ~r~m~na: f~gure from a particular organization 
and enJo~n~ng h~ from engaging in similar activity.44 

The civil investigativ~ demand provision of the federal infiltration statute 
has not been used by the U.S. Department of Justice. Problems may arise in 
obtaining documents, because the type of persons involved may not be record­
oriented, or may lose the documents. Furthermore, a grand jury investigation 
will usually uncover all those things available through the investigative demand. 45 

, , The,defendants in the Florida case argued that the statute was in fact 
cr~m~nal ~n nature, bec~use it was placed in the statutes dealing with crimi­
nal,p:o~edure and we:e complete with references to suppressing of criminal 
actl.v~tJ.e~ and o:gan~zed crime."46 They argued that- they should have the 
constl.tut~onal r~ghts offered defendants in a criminal case The Florid 
~ttorney ~eneral's brief had argued that the United States ~upreme courta 

has cons~stently refused to apply the high standard used in criminal 
to actio ' l' '. . - cases 

, ns ~nvo v~ng c~v~l sanctions," so the "void for vagueness" doctrine 
~l.d not apply. The Florida court did not directly rule on the civil or crim­
l.nal nature of the sanctions, but commented that "the statutes involved 
clearly impose a for~e~ture or 1?enalty" and quoted a Florida case holding 
that statutes author~z~ng forfe~tures will not be enforced if they are ambig­
uous. 

The United States Court of Appeals for the Seventh Circuit spoke di­
r7ctly to the issue of the civil remedies section of the federal statute in 
lJ.ght of the general criminal nature of the statutory scheme. The defell­
dan~s arg~ed that the civil remedies of section 1964 were being used in an 
~ctl.on Wh~c~ ~as essentially criminal and that, therefore, they were entitled 
o the trad~tJ.onal rights of a criminal defendant. In holding for the 

government the court said: 

Defend,ants unsuccessfully attempt to distinguish what they 
refer to as "the federal antitrust, pure food, and similar 
stat~tes." They argue that the civil proceed.ings provided 
for ~n ~hose statutes, unlike those under Section 1964, are 
not des~gnedas alternatives to criminal prosecution to 
ser~e When the requisite proofs are lacking. Neither, neces­
sar~ly, is a proceeding under Section 1964, but the standard 
of proof is lower in a civil proceeding than it.is in a crimi­
nal proceeding under any of the statutes we are considering. 
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Defendants argue that the other statutes were designed to 
serve values "totally different from the purely criminal 
thrust of the Organized Crime Control Act." We see no 
basis in this distinction, if it is one F for circumscribing 
Congress' power to regulate activities affecting interstate 
co~erce which is of a kind that is traditionally proscribed 
under criminal statutes, state or federal, does not enjoy 
a special immunity from regulation through civil proceedings, 
as the Supreme Court pointed out in the Debs case. 47 

The few existing laws that have been enacted to counteract the infil­
tration of business by organized crime have not been subject to either ade­
quate tests of constitutionality in the courts or effectiveness in practical 
application to evaluate their merit. Further experience with these laws is 
necessary to judge their utility and their validity. 

Action against businesses infiltrated by organized criminal elements 
is often possible without special legislation. The Oregon Attorney Gen­
eral's office has had particular'success in attacki'ng infiltrated businesses 
by using the powers existing under the state's regulatory laws. In one case, 
the Criminal Justice and Special Investigation Division of the Attorney Gen­
eral's office obtained the revoca'tion of nine liquor. licenses held by Sport-' 
service Corporation at a Portland race track. Sportservice Corporation is 
a subsidiary of Emprise Corporation. Emprise controls at least 162 other 
corporate enterprises. 48 The Chief of the Division has said that: 

The use of regulatory agencies in the fight against organized 
crime provides an important tool not available through the 
traditional criminal justice system. While ~n most cases cri­
minal statutes are adequate, there are various problems in 
getting judges to apply them to their full effectiveness. 
They are not adequate deterrents as used. Administrative rul­
ings have the benefit of putting an orgainzed crime figure 
entirely out of business. 49 

Except for the Florida statute, which was declared unconstitutional, 
existing state laws concerning the infiltration of legitimate business by 
organized crime have not been tested either by the courts or by experience. 
This makes an evaluation of their constitutionality and practicality dif-
ficult. These laws do, however, embody a growing awareness of the impor­
tance of civil remedies in organized crime control. 
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5. LOANSHARKING 

The President's Commission on Law Enforcement and Administration of 
Justice in its 1967 report estimated that loansharking was organized crime's 
second largest source of revenue. 1 , This chapter will consider the nature 
of the loansharking industry and the legislative response to its existence. 

Nature of the Problem 

The following definition of criminal loansharking Was given in a 
thorough 1969 economic analysis of that activity: 

Criminal loan-sharking comprises three major 
elements. The first is the lending of cash at very 
high interest rates by individuals r~ported to be 
connected with underworld operations. With few,ex­
ceptions, interest rates are much higher than those 
available at legitimate lending institutions. The 
second element is a borrower-lender agreement which 

'rests on the borrower's willingness to pledge his 
family's physical well-being as collateral against 
a loan. The corollary of ·the borrowers' willingness 
is the lender's willingness to accept such colla­
teral with its obvious collection implicati9ns. The 
third element is a belief by the borrower that the 
lender has connections with ruthless criminal or­
ganizations.The borrower is induced to repay his 
loans based on this reputation and his expected 
needs for future loans. If loan-shark reputations 
and future loans are ~nadequate repayment incentives, 
however, the lender is willinq to resort to criminal 
means to secure repayment.2 -

The impact of loansharking is felt both by the individual victim 
and by society in general. The victim faces the prospect of financial 
ruin, emotional strain, and physical danger. He may be called upon to 
surrender the coliateral on the loan - his life. Society feels the ef­
fects of criminal loansharking because it encourages further criminal ac­
tivity. Revenue from loansharking provides organized crime with resour­
c~s for corruption of officials and other criminal activities. The de­
mands of payment have forced otherwise innocent victims to commit crimes 
such as robbery, embezzlement, "and prostitution. 3 The greatest impact of 
loansharking was held by the Knapp Commission to be in urban ghettos, 
where it milks the poor, encourages criminal activities t:o raise money 
for repayment, and gains respect of young people, because it sucessfully 
flouts authority.4 

Loansharking is attractive to organized crime because of the low 
risks involved and the enormous profits possible. The profits are attri­
butable -to exorbitant rates of interest. The 1m" risks aLe attributable 

'>to the effectiveness of coll'ection practices and the ineffectiveness of 
traditional statutory controls and law enforcement practices. It is a 
mar~et that can be easily monopolized and it is less risky than other 
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forms of reinvestment, such as narcotics: " •.• 1ike gambling, it sustains 
little risk vis-a-vis the police and courts, ~nd. is viewed with tolerarice 
by society." S Since neither loansharks nor their victims pursue their 
claims or complaints in court, usury laws have little effect. 6 

The existence of a growing market for criminal loansharking may be 
explained in l-arge part by the unavailability of high-risk credit through 
legitimate means. Usury laws and traditional lending practices limit the 
risk-taking ability of legitimate lending institutions. Persons who need 
high-risk credit and are willing to pay the price must turn to the loan­
shark. Legitimate credit institutions cannot compete with the loansharkls 
quick informal, convenient, and secretive extensions of credit. By re­
lying on force and violence in the collection process the criminal lender 
is able to accept risks not feasible for legitimate agents. 7 Because 
written records are often not kept and nothing is illegally possessed, 
police enforcement is very difficult.- The insulated organized crime pyra­
mid is more difficult to e~ose than in other cases, since the victims 
are already in fear of physical harm. The silencing effect of fear is demon­
strated by a 1971 survey conducted by the Michigan Attorney General's office. 
This survey established that, as of 1971, the Michigan criminal usury statute 
had not been used because, for the most part, there was a complete lack of 
complaints and/or complainants. RaL~er than assume that there was no loan­
sharking going on in their state the Attorney Generalis office stated that: 

We are very much aware that it is the fear of physical 
retaliation, sometimes resulting in death, from loan­
sharks that is the one ~rime reason for the lack of 
complaints and/or complainants in criminal usury cases. 8 

The preceding discussion seems to sugge~t a two-fold legislative 
approach to loansharking: first, to reduce the attractiveness of this en­
terprise to organized crime by severe criminal sanctions; second, to in­
crease the availability of legitimate high-risk credit. Either approach 
should take into account the total scope of the problem. 

Recent statutory efforts to curtail loansharking generally take the 
first form and extend the criminal sanction to two aspects of loanshark-
ing. (1) usurious rates of interest; and (2) extortionate collection prac­
tices. State criminal usury laws enacted in the middle 1960's concentrate 
on the first aspect, a 1968 federal statute on the latter, and several recent 
state enactments' incorporate both approaches. 

Federal Legislation 

Congl;'ess enacted a modern loansharking statute in Title II of the 
Consumer Credit Protection Act of 1968. 9 The statute is not a federa~ 
usury law and " ••• does not preempt any field of law with respect to what 
state legislation would be permissible in the absence of this chapter."10 
Entitled "Extortionate Extensions of Credit," Title II concentrates on 
the use of force or violence in the extension of credit. 

The Act defines an "extortionate extension of credit" as: 
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: •• ~y extension of credit with respect: to whic11 
~t 2S the understanding of the creditor and th 
~ebtor at the time it is made that delay' ~_ 
2ng rep a yrnen t f' l' 211 : or alo ure to make repaymen t could 
result lon the use of violence or other crinunal 
means, to cause harm to the person, reputation, or 
property of any person. ll 

Penalties for making such an extension of cr d't and 20 years imprisonrnent. 12 e 2 are set at up to $10,000 

Recognizing POSsible difficulties 
four factors are present there is ' 0; P:oof • . the act provides that if 
of credit was extortionate The prJ.Illa aC2e e.vidence that the extension 
l ' t' , . se are: (1) the unenforceab '1' t f 2ga 20n 2n the juriSdiction of the debt I 2 2' Y 0 the ob-
te e t . or s residence; (2) a rate of ~n-r s 2n excess of 45 percent a ( ~ 
of the debtor at the time of the ~ear; 3? a reasonable belief on the part 
used extortionate collection mean r~s~t20n that either the creditor had 
for the use of such means. and (4

s 
2n

t 
t e past or that he had a reputation 

erTditor exceeding $100. 13 ) a 0 al debt between the debtor and the 

The Act also prohibits the "f' '" , 
of eredit14 and the actual c 11 t~n~c2ng of ~xtortl.onate extensions 
tionate means. illS Th 0 ec :-on of extens20ns of credit by "extor-

. e same p~nalt2es are provided for these offenses. 

Congress advanced tWo can t' t t' . 
loansharking: (1) regulation sf2 ,u

t
loonal bases for the regulation of 

f ' 0 2n erstate commerce and (2) tabl ' 
o unloform laws on the subjec.t of bank 16 es 11shment 
Court upheld the consti tutionali ty of :P,tci', In Perez v. U. S. , the 
sional findings were adequate to su e s atute. ~t h~ld that Congres-
who use extortionate means of cOllePp~rt the ~onclus2on that loansharks 
by organized crime with a substanti~~~on darelon a class largely controlled 
meree.lS Y a verse effect on interstate com-

prose:u~~~~:tu!~:~hT~!~:U~;.oP~~ion ma;.hav~' e~~ded the sco~e of future 
the statute as prohibiting' the US~'Sf Brlo~la, the pourt 2nterpreted 
of a gambling debt .. While not' 0 e~tortl.on~te ~eans in the collection, 
tional loan transactions the longtt~atthe Act 2S a~med prj~arily at tradi-

cour kound that: 

. •• the real thrust of the legislation is directed 
to the u~e ?f extortionate meams in order to col-

, lect mon~es which creditors maintain are -owing' 
them~:egardless of whether the loan arose from a 
trad2tl.onal type of loan or'resulted from th 
s t'·., . e as-

ump loon of respons2bility as a result of force 
or threats. 20 

This d ' , 
eC2S20n seems to follow the e~ress desire 

sure be used "with.' d ' nized' . V2gor an l.magination against 
crJ.Ille that falls within its terrns.,,21 

of Congress that the mea­
every activity of orga-

The Briola decision was c' t d '" , 
In that case the t t' 2 e on a s2mlolar ~ssue ~n U.S. v. Annerino 22 ex or 20n v~ctl.m b ' • 
through ,the una th ' d ' ecame ~ndebted to his business partner 
Priatl.' ' ' U or~ze use of h2s partner IS d' t 

on of partnership funds. When he left cre lo cards and the misappro­
the partnership he owed his partner 
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$3,500. Various threats and other extortionate means were used in at­
tempting to collect the debt. Tlle Court quoted Briola and held that the na­
ture of the debt was not important to-the case; what matters is the extor­
tionate means used to collect the debt. The debt owed by the victim was found 
to be an ex'tension of credit to him within the meaning of the statute because 
there was no doubt that a debt was owed, and there did exist an agreement 
whereby payment would be deferred. An extension of credit is defined, in 
part, as entering "into any agreement ... whereby the repayment or satisfaction 
of any debt or claim, whether acknowledged or disputed, valid or invalid , 
and however arising, mayor will be deferred." 3 

Other decisions have upheld the law. In U.S. v. WebD24 the Fifth 
Circuit Court of Appeals held that the power of Congress to legislate by 
means of the Commerce Clause extends to intrastate activities which affect 
interstate commerce. The court quoted from a 1942 case, Wickard v. Fil­
burn: 25 

... even if appellee's activity be local and though 
it may not be regarded as commerce, it may still, 
whatever its nature, be reached by Congress if it 
exerts a sUbstantive economic effect on interstate 
commerce and this irrespective of whether such ef­
fect is what might at some earlier time have been 
defined as direct or indirect •.. In legislating for 
a legitimate end under the Commerce Clause, Congress 
is not restricted to merely an economic definition 
of commerce but it may also legislate against mat­
ters considered to be deemed a moral and social wrong. 

State Legislation 

The lack of effective state statutory prohibitions is generally cited 
as a major incentive for organized crime's move into loansharking. In most 
states, loansharking operations violate two statutory provisions: small 
loans laws and usury laws. Neither of these laws effectively control loan­
sharking. Alternate means of prosecution such as extortion and conspiracy 
also have limited application. In the late 1960's, state legislatures be­
gan to respond to the obvious lack of statutory proscriptions against. loan­
sharking. Six states enacted criminal usury statutes which made it a fe­
lony to knowingly charge above the legal -interest rate. Five states follow­
ed the language of 1968 Federal Consumer Credit Act and prohibited "extor­
tionate extension of credit,". 

A 1969 study in the Columbia Journal of Law and Social Problems26 ex­
amined statutes applic~ble to loansharking operations in the seventeen 
states which were identified by the President's commission as having the 
most severe organized crime problem. The authors found that all seventeen 
states had small loan laws prescribing penalties for operati-on of a small 
loan business. These laws were found to bean ineffective means of con­
trolling loansharking for two reasons. The maximum 'transactions covered 
ranged only from $300 to $3,000 and many loanshark'transactions exceed these 
limits. The penalties provided were too light to be effective deterrents, 
with fines commonly ranging from $25 to $1,000 and prison sentences from 
none to one year. 
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The article al~o foun~ usury laws to have inadequate' penalties. 
laws are not effect~ve aga~nst organized crime becau e th' 'd Usury 
ficient remedies to the borrower and inadequate s tS , e~ prov~ e insuf­

anc ~ons J...or the lender, who may merely have to forfeit interest in excess of th I I ' 
t t ' e ega max~mum. Some s a es prov~de solely for civil actions The art' 1 f' d th 

"th e 1 w " 1 . , . ~c e ~n s at 
,es a s are prl,mar~ y d~s~gned to provide a defense in a suit b a cre-

dl. tor to enforce a debt ob1~gation an unl;k 1 f' Y 
h k 27 " .... e y course 0 act~on for a loan-s ar . 

In addition to these statutory controls, most states have other avail­
ab7e me~s of prosecuting loansharks. One appr~ach is to indict organized 
crl.me fl.gures for conspiracy to violate the sm 11 I d· 
th' a oan an usury laws. An-

o e: approach ~s ~o bring charges for extortion or other crimes commit-
ted ~n the collect~on process For examnle 4t;s t' , , t ':c- ,... ... some ~mes possible t.o 
eonvl.C a loanshark under telephonic threat law Th d' , 
h ' th ' , s. e proce ure ~nvol ves aVl.ng e v~ct~m tell the loanshark over the t 1 h ' , , 
'bl th t h 'I ' e ep one, ~f such ~s pos-

51. e f ~ e,w~ 1 not pay the debt or a portion thereof. The ensuin 
co~versat~~n w~~l usually involve a series of threats over the telePho;e 
w~~ch prov~de d~rect evidence of a violatio~ of the statute. A ~onsensual 
wl.retap can be ~sed ~o preserve the evidence. 28 Proof of these Grimes is 
not al~ays,possible ~n a loansharking operation and even if a case can be 
made, ~t w~ll normally only reach lower members of the sYl;fdicated operation. 

h New York, ~i7higan, Illinois, Massachusetts, Kentucky, and California 
lave enac~ed ;r~~n~l usury statutes which aim at one illegal aspect of 
,oanshark~~g Dy mak~ng it a felony knowingly to charge excessive rates of 
~nterest. The New York and Michigan statutes are identical: 

, , A person is guilty of criminal usury when, not 
'bel.n~ au~orized or permitt~d by law to do so, he 
know~ngly cnarges, takes, or receives any money or 
other property as interest on the loan or forbear­
ance,of any money or othe~ property, at a rate ex­
ceeding twenty-five percent~ per annum the equiva­
,lent r~te for a longer or shorter period.30 

'7he Mla~sachusetts and'Illinois laws apply to one engaged in trans. actions 
~nvo vl.ng an interest t t th ra e grea er an 20 percent per year while the Ken-
tUcky and California laws apply to any loan involving an interest rate in 
excess of the legal maximum. 

vest,Th~,Michigan Attorney General's office has successfully conducted two in­
ten :-ga ~ons under the statute. One case resulted in the conviction and sen­
s': CLndg of three "well-known' and documented" organized crime figures The 
'eeon case resulted in th " . • 

P , 'd' ,-3~ conv~ct~on of two persons Who were sentenced to Il.son an f~ned heavl.ly. 1 , , 

J Thes~ st~tutes are clearly more effective controls of the criminal 
~~:~:a~~~~g ~~dustry than traditional small loan and usury laws. There 
tions fr:~ tatl.ons ~n the amount of the loan covered or no corporate exemp­
stri t m prosecut~on. The maximum penalties provided, if applied, are 

c en~ugh to have a deterrent effect •. 

However, the authors of the Columbia Journal article note that these 
statutes'also present problems: 
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Ignorance and fear seem to discourage victims 
from coming:forward as much under the new law as 
under the old statutes. In addition, in theory 
the testimony of ,the victim alone should be suf­
ficient for a subcessful prosecution. But as a 
practical matter, corroharative evidence (such as 
records, checks, tape recordings, and other wit­
nesses) will probably be required, and this may 
be difficult to acquire. 32 

Perhaps the main shortcoming of these laws is that they extend to 
only one illegal aspect of loansharking, charging an excessive rate of 
interest. The other, :the use of force or violence in the lel;1din,g process, 
is not touched upon. Massachusetts attempts to remedy this by providing 
Devere penalties for an assault and battery in the collection of a loan. 33 

'Another approach is to enact a single statutory framework applicable to 
both aspects of loansharking. 

The Columbia Journal article' sets forth a model a,ct which attempts 
to incorporate the best features of both the 1968 federal consumer credit 
act and the New York criminal usury statute. The definition of "extor­
tionate means'llis like that in the federal law,"and "criminal usury" is 
defined as interest exceeding 25 percent, per annum. 

Where direct evidence of the under~tanding is available, the offense 
of extortionate extensions of credit may be proved without regard to the 
sums involved. Where it is not, or where. the debtor does not testify, the 
6xistence of three factors creates a rebuttable presumption of 9ui1t. These 
factors are: (1) a rate in excess of that established' for criminal usury; 
(2) the debtor's reasonable belief that extortionate means would be used, 
or the creditor's reputation for using such meanSj and (3) the total credit 
outstanding, including interest, exceeded $100 •. A conspiracy provision 
is included and penalties are set for financing either criminal usury or 
extortionate credit, and for possessing relevant records. Other provisions 
of the model contain witness immunity and protection of witnesses. 

Five states have followed the federal statute and the Model Act by 
penalizing extortionate extensions of credit. The~e states are Colorado, 
Florida, New Jersey, Pennsylvania, and Wisconsin. 3 

The 1969 Wisconsin law, using language similar to the federal Act, 
p:cohibits lending or giving money "for ,the purpose o,f making extortionate 
extensions of credit." The, prohibited credit is that "with respect to 
which it is the understanding of the creditor and the debtor at the time 
it is made that delay in making repayment ••• could result in the use of vio­
lence or other criminal means to cause harm to the person, reputation, or 
property of any person.,,35 

The 1968 New Jersey statute comes conceptually closer to the Model 
Act by prohibiting both excessive rates of interest and the use of force 
and fear in connection with the loan. The Act, prohibits charging Or re­
ceiving interest on a loan in excess o~ 50 percent per annum, engaging 
in the business of making such loans, using fear or force in connection 
with a loan With interest in excess of 50 percel;1t, and possession or con­
trol of records of such transactians. 36 ' . 
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The 1969 Flo~ida statute makes extensions of credit 
than 25 percent but less than 45 percent and . at a rate of more 
h k · t . . possess~on of rec d f 1 s ax ~ng ransact~ons ~sdemeanors L or s 0 oan-

. " • oans at a rate greater th 45 are extart~onate extensions of credit ad' 3an7 percent re es~gnated felonies. 

The,1972 Pennsylvania statute punishes . 
of credit where the rate of int t any extort~onate extension 

eres exceeds 36 percent " 
not otherwise authorized by law /I Th t t per annun , .. hen 
those in the federal law to est:mli"'h

e 
s,a ute :,"ses factors similar to 

tension of credit was extortionate. 38 Er~ma fac~e evidence that the ex-

The 1972 Colorado law is the closest i 
It utiliZes both the Model's Qefinitional s~r!~~to the Model Act •. 
that an extension of credit satisfy' th e and the presumpt~on 
The Act prohibits extortion~te exten~~~ns ~~ecfa~~~rs, ~s.extort~onate. 
excess of 45 percent) and the finan' f ,re ~ , c~~~~nal39usury (in 

I c~ng 0 e~ther act~v~ty. 

Maximum penalties for violations of " 
from fines of $1,000 in Illinois to $15 o~~~nal usury statutes range 
menil of four years in New Yox'k to ten' ~n Colorado and from iroprison-
for extortionate extensions of credit ~:nar: ~n Massachusetts. Penalties 
years in Florida and $10 000 d t g r?m up to $10,000 and ten 
ten years in Colorado. ;he F~era~e~~~ ~~~~h~n Pennsylvania to $30,000 and 
for extortionate extensions of ~redit d e Model Act both set penalties 
imprisonment. an up to $10,000 and twenty years 
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6. PROFESSIONAL GAMBLING 

Gambling is generally considered the chief source of income for orga­
nized crime._ Most states 1 however, still have gambling laws that were en­
acted in the 19th century, and aim at individuals rather than syndicated 
operations. These laws seldom differentiate between casual and professional 
gambling, and involve only a misdemeanor. 

In the last few years, states have begun to revise their gambling laws 
to set severe sanctions for professional gambling. The federal government 
and twenty states now have such statutes. 

At common law, gambling was not a crime. It became a crime only 
under certain conditions that involved special statutes conce:r;nj.ng some 
particular game or type of gaming. By the late nineteenth century, almost 
every type of gambling had become illegal. These laws were primarily a 
result of the efforts of religious and reform groups, whose policy toward 
gambling was to protect the public as set out in Marvin v. Trout: 

It is well settled that the police power of 
the state may be exerted to preserve and pro­
tect the public morals. It may regulate or 
prohibit any practice or business, the ten­
dency of whi'ch as shown by experience, is to 
weaken or corrupt the habits of those who fol­
low it, or to encourage idleness instead of 
habits of industry •. Whether or not gambling 
is demoralizing in its.tendencies is no longer 
an open question. Gambling is injurious to the 
morals and welfare of the people and it is not 
only within the scope of the staters police 
power to suppress gambling in all its forrqs" 
but it is its duty to do so.l 

Gambling and Organized Crime 

In 1951, the Kefauver Commission found that gambling was the prin­
cipal source of income for organized crime. 2 In 1967, th'e President r s 
COIllInission on Law Enforcement and Administration of Justice said that "law 
enforcement officials agree almost unanimously that gambling is the great­
est source of revenue for organized crime," and that "most large-c'i'ty gam­
bling is established or controlled by organized crime members' through elabo­
rate-hierarchies:"3 Estimates from responsible sources "place the gross an";' 
nualrevenue from gambling (primarily from races, athletic contests, and 
numbers games) at from $20 billion to $50 billion, with the net proceeds 
estimated at about one-third of the gross. ·It is estimated that half of 
all television footballs fans make bets of some kind, and that up to 90 per­
cent of the bUsiness of bookmakers comes from team sports.4 

Of the twenty-six states which felt they had SUfficient iriformation 
on the issue, twenty-two reported to COAG that they considered that inter­

·.state organized criminal groups were involved in some gambling acti vi ties 
within .their borders. Another sign of the connection between organized 
crime and gambling is that state organized crime control units are probably 
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more concerned with gambling than \Olith any other single crime. One indica­
tion of this is that of 855 electronic surveillance intercepts authorized by 
courts in 1972, gambling was the maj or offense in 497. 5 

Som~ gambling laws recognize this relationship to organized crime, al­
though none restrict their application to organized crime: . .mernbers. ' The new 
federal gamb~ing law was enacted as part of the Organized Crime Control Act 
of 1970. The Model Anti-Gambling Act promulgated by the Commissioners on Uni~ 
form State Laws, in the declaration of policy section, recognized "the .close 
relationship between professional gambling and other organized crime. rr6 The 
Illinois Statute uses this same language. 

Illegal gambling may be relatively inoffensive, but it supplies organized 
crime with the economic base to carry out more socially-harmful activities. 
often involves the corruption of public officials. The President I s Commission 
said that the organization of gambling activities "not only creates greater 
efficiency and enlarges markets, it also provides a systemized method of cor­
r'L'J?ting the law enforcement process by centralizing procedures for the payment 
of graft. n7 The Knapp Commission Report on Police Corruption stated that 
New York City policemen, especially those in plainclothes units, shook down 
gambling operations throughout the City on a regular, systematic basis. The 
money collected by the police from gamblers has been well organized and has 
existed for years in spite of scandals, reorganization of departmen~, and 
the closing of some gambling operations. 8 One authority believes "that crime 
leaders run illegal gambling with the full knowledge and sometimes active par­
ticipation of local authorities, and that they have strong connections among 
powerful people at every level in American life.,,9 

Gambling takes many forms, including card games; dice and roulette; book­
making and poolselling i coin-operated devices i lotteries; policy; and numbers, 
All of these benefit from affiliation with an organization. A bookie, for 
exampl.e, needs someone to supply fast race results from out-of-state tracks. 
He must be able to "lay-off" some bets with other gamblers. He must be able 
to collect illegal gambling debts. He must be able to channel his illegal 
winnings into reportable profits. He must have protection from arrest and 
prosecution. Organized crime renders these services to him. 

The structure of organized crime insulates its leaders, making it very 
difficult to curb their activities. The Missouri Task Force on Organized 
Crime found that: 

In every instance, members of organized crime's 
hierarchy are insulated from the street operations 
by three of four levels,'making arrests and prose­
cution of syndicate members virtually impossible ••• 
Arrests and prosecution invariably are brought 
against the local bookie or. policy writer but the 
key operators of the gambling ~ackets are seldom, 
if ever, discovered. Hence, the operation is 
neve:!:" deal.t a mortal blow. 10 

The neighborhood bookie or pOlicy writer maybe part of a syndicated 
operation, but he knows little ~out the structure of the organization. He 
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may b~ arrested, but it is difficult to r . 
organ~zed crime bosses This h . .p ~ve a connect~on between him and 
. . c aracter~st~c of most mbl' . 
~mportant when considering anti- ambli . '. ga ~ng act~vities is 
ized crime control. g ng leg~slat~on as a method of organ-

Gambling may be, as one writer sa" , . 
indulged in, which is not generall ve ys~ ,an,act~v~ty which is universally 
ticipate, and which implies no dir~ct ~ ~nJur~ous d~re~tly to those who par-
as Pennsylvania's Crime Co " reat to the. Soc~al structure". 11 But 

mm~ss~on reported. "Th 
ment of gambling syndicates is an ' t' ' e end result of the entrench-, 
dual crimes. II Gambling usuall ,~nlr~cate web of conspiratorial and indivi-

, , . y ,l.nvo ves other crim . t' , out competl.t~on and collect d bt 1 es. ex ort~on, to dr~ve e Si oansharking t . , funds; bribery, to immunize fr l' , ',0 provl.de play-ers wi th 
relationship to organized crim~mt~otl.~e ra~dsi ~nd tax evasion~2 It is this 
in revising gambling laws_ a ~s respons~ble for the recent interest 

Federal Law 

Title VIII of th 
1 e Organized Crime Control Act of 1970 13 finds that "l.<l-

I egal gambling involves widespread use of d 
commerce and the facilities thereof" It' ~n has an effect upon, inte.r;state 
bling activities federal crimes T~ U t en makes certain syndicated gam-
Circuit has upheld Congres I • e .S. Court of Appeals for the Third 

5 s power thus to regulate gambling: 

Congress has ch~sen to protect commerce and the ' 
strum~ntalities of commerce not from all illegal~n­
~ambll.ng ac~ivities but from those it deems of ma­
Jor proport~ons. We may not substitute our judae­
ment as to w~ere the line might have beendrawn.-
Nor may we s~t in judicial review of ' 
legislative f' d" 14 congress~onal 

~n l."'g5. 

The law p I' ena l.zes persons Who conduct f' , 
own all or part of an illegal mbl" ~n~nce, manage, supervise, direct or 
as a ambl" ga ~ng bus~ness 1lleg 1 ambl' , 

g . ~ng bus~ness which: involves five or' a g ~ng ~s defined 
nance / or supervise' such operations h < h . more persons Who conduct, fi­
been or remains in "substant' 11 ,w, ~c v~olates sta.te or local law· has 
·or h ' ~a v cont~nuous operati "f ' . as a gross revenue of $2 000-' , on or over thirty days' 
go d ' . , ~n any s~ngle day Th t ' an s~m~lar games of chance h< h" e s atute exempts bin-
The Act also makes it a crime f:rl.~ <;ire condUcted by non-profit organizations 
state or local criminal laws i dWO or more persons to conspire to obstruct • 
~~ more of the persons: does a~yO~c~\:o e;;~!~i~~:: illegal g~mbling, ~f one 

ployee of the state or local Over . < purpose; ~s an officer or 
the illegal gambling. Thus, th~ fed::me~t~nvolved; and finances or conducts 
VOlv~d in enforcing gambling laws, wh::~e;o~~nment has become directly in­
Part~cular provisions of this federal 1 ~~ are federal, state Or local. 
ter. aware tll.SCUS5ed throughout this chap-

Federal courts have sustained " . 
g~~ling business in violation of se~~~v~c~~ons 7or . operating an illegal 
~vl.dual case that the defendants i a t.O~t.95S w~thout a showing in each in­
~ Q:. S. v. Harris, the court r . c ~ v~ ~es affected interstate commerce. 

rlght toregulat;-gambl:lrig' is eJected appellants r argument that Congress r 
or that the Commerce Clause c~e~erveddto the states by the Tenth Amendment 

. e USe to regUlate intrastate gambling. ' 
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, d C ime control Act of Noting the legislative history behind th; org:n~~~t ~o resort to any means 
1970 the court sustained the government s au h y , b' t' 

' "" l' '11 al gambling lilt ~s no 0 Jec lon for the permitted end of control lng 1 eg . that its exer-
h t late interstate commerce 

to the assertion of t e power. o. regu h' h attend the exe):cise of the po-. . tt nded by the same lnc1dents w 1C 
c~se lS a e II in the argument of the purely intrastate 
lice power -pf the states. , ~n, deny g t' t d out the interstate l;'am­
nature of the gambling act1vltles, the cour pOln e 
ifications of the gambling operations: 

It is no answer to suggest, as does respondent, 
that the federal power to regulate intrastate 
t ransactions is limited to those who are engaged 

. . d also in interstate commerce. The1nJury, an 
hence the power, does not depend upon the for'7 
tuitious circumstance that the particularpe~son 
conducting the intrastate activities is, or ~s 
not, also engaged in int.erstate COmIDG:rce •.• It 
is the effect upon intersta'ce commerce, or upon 
the exercise of the power to regulate lt~ no~ 

"the source of tbe injurv which is the crlterl0n 
of Congressional power~5 

regarding the application of the general conspirac: 
A dispute exists 5 The dispute centers around the ap 

statute to a 18 U.S.C. sec. 195 case. . a" rosecution Wharton's Rule 
plication of Wharton's Rule to the consp~r cy ~it a crime'cannot be prose­
states that an agreement by twop~rso~s ~ ~Onature as to require the par-
cuted as a conspiracy when the crlme 1~ o. Since a substantive violation 

. f sons for its COmm1ss~on. ticipa"t~on 0 two per th t" ation of five or more persons, 
1955 requires e par lC~p , Th' 

of 18 U.S.C. sec. , ohibits a conspiracy convictl0n. lS 
it is argued that Wharton s Rule pr 'd by the federal courts 1 but 
rule of criminal law has long been recogn1ze dultery bribery, incest, 
has generally been applied to crimes s~~~n~~ ~e effec~uated without the con­
and dueling. In each case, the crime 
certed activity of two people. 

, idered the question, have reached 
The federal courts WhlCh have cons t h ve h§ld that the Rule for-

different conclusions. Three federal co~rlst a ec . 19"55 One district 
' to Vl0 a e s. . 

bids the prosecution for,conspl:acy defendants to dismiss the conspiracy 
court has denied a,pretrlal mot~onR~ie holding that the Rule does, not a~ply 
charges on the basls of.~arto~ sOle are arrested for a sec. 1955 Vl0-
when more than.ther~qUl71te flvel~et~ t Wharton's Rule is not applicable 
lation. The Flfth Clrcult has he a 
to a sec. 1955 case. It stated that: 

Wharton's Rule is applicable only when mo:e than 
one party is necessary to perform,the baS1C ~~!:e. 
It prevents prosecution for consplracyonly "~e 
the proscribed ty-pe of conduct cannot tru:ePla~. "t " 
without such concert of action. The baslc C?h uc 
prohibited by sec. 1955, however--the operatl0n,of 
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~n'ille9al gambling husiness--does not require con­
cert of action. It is not, therefore, a proper sub­
ject for the application of Wharton's Rule. 16 

Six" U. S •. Circuit Courts have held that 18 U. S.C. sec. 1955 is within 
'the constitutional powers of Congress under the Commerce Clause. The Ninth 
Circuit Court of Appeals was the most recent to hold that sec. 1955 does 
not exceed Congress' power to regulate commerce, is not unconstitutionally 
vag~e, and does not deny equal protection ot due process by virtue of ehe 
fact that its application may vary from state tq state, depending ~on the 
laws of each state.17 

Prior to enactment of Title VIII of the Organized Crime Control Act: 

••• The exercise of Federal jurisdiction fover gam­
bling] has been neither consistent nor completely suc­
cessful. In part this has been due to the fact that 
such legislation has been largely the result of hap­
hazard historical development in response to Congres­
sional concern with particular aspects of the gambling 
problem, rather than a rational ana1.ysis as to what 
extent and upon what basis ~he Federal government 
should regulate gambling.18 

Previous federal gambling laws have been of three types: those using 
tax provisions to regulate gambling activities; those dealing with the inter­
state transmission of gaITbling information or shipment of gan~ling devices; 
and those prohibiting interstate lotteries or similar schemes. This indirect 
approach has resulted from an assumption that regulation of gambling is a 
police poweJ; reserved to the states; "not suprisingly, these statutes have 
failed to achieve their purpose since they must purport to be a proper exer­
cise of other federal powers and employ indirect methods of control over gambling. ,,19 

Some of the federal laws will be noted here, although a complete list­
ing is not attempted. Federal law proscribes interstate transmission of wag­
ering information by individuals engaged in the business of wagering. 20 

Some courts have interpreted "transmission" to mean sending, but not 
receiving, which has hindered the law's effectiveness. Another law makes it 
a crime to traVel in interstate comme~ce with intent to carry out certain 
activities relating to gambling. 21 A third statute prohibits interstate 
transportation of wagering equipment into a state where betting is illegal. 22 
Other £ederal laws proscribe lotteries and prevent use of the mails for this 
purpose. 23 ~hese statutes antedate the legalization of lotteries by several 
states. These laws were enacted after the Kefauver Committee findings and 
carry strong penalties. Their,constitutionality has been upheld in numerous decisions. ' 

One approach has encountered constitutional problems. Title 26 of the 
U.S. Code levied a $50 tax,on anyone engaged in the business of receiving 
bets. The bookmaker had to register with the Internal Revenue Service and 
maintain records for inspection. The Supreme Court held th~t no one may be 
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prosecuted for violating this low if they claim their constitutional privi­
lege against self-incrimination, so the law is no longer enforced.

24 

Gambling laws have been heavily utilized by the Organized Crime and 
Racketeering Section of the U. S. Department of Justice. About 20 percent 
of the cases .result in jail sentences, with terms of from 6 months to B 
year, and some up to 5 years. 25 

State Gambling Legislation 

The accompanying table shows each state' s approach to control of gam­
bling. Some states have also attempted to meet the problem by legalizing lot­
teries or other forms of gambling, under state regulation. Legalized gambling 
is beyond the scope of this chapter and is not considered here. 

The most prev~lent approach to gambling control is still a series of 
statutes which have been enacted piecemeal to prohibit different specific 
activities. Usually, these do not involve a felony, and penalize both the 
player and the promoter. 

Individual statutes have been enacted as new forms of gambling devel­
oped. A 1969 study I for example, found that thirty-one sections of the chap­
ter of the Kentucky statutes which dealt with offenses against morality dealt 
with gambling. Eight penalized the citizen who bets, while the rest restricte: 
the promotional aspects of various types of gambling.. Kentucky gambling laws, 
which had remained basically the same since the 1890 IS, were probCibly typicaL 
Not only are such laws ineffective, they are difficult to enforce because: 

The fact that eAch phase and type of gambling is 
deal t with separatp.l y limit,s the efficacy of the 
statutes to their own soecifically defined terms. 
Each charge must be individually tailored to the 
explicit section and clause of the statute, a pro­
cess which often pzgduces mistakes and results in 
fewer convictions. 

Kentucky modernized its gambling la'llS in 1974. 

These kinds of laws, even if enforced, may have little long-term effect. 
The chief of one state I s organized crime prosecution unit commented in an in' 
terview with the ,C.O.A.G. staff that gambling raids ge.t publicity, but have 
little long-term effect; you can embarrass people, but the public and judi­
ciary are very tolerant of gamblers. 

In addition to gambling statutes, there are other laws that may be used, 
Some states have statutes providing that certain licenses, sueh as alcoholic 
beverage licenses, may be revoked if the owner is found guilty·of gambling 
()f fenses. Gambling was not a common law offense, although gambling debts 
were not enforceable. but gambling premises may be common law nuis.ances and 
subject to abatement. Some states recognize this by statute.27 
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P,labama 

Alaska 

Arizona. 

Arkansas 

Cal'ifornia 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

GUam 

Bawaii 

.Idaho 

',ALA. CODE tit. 14 eh. 46 (various 
. bition. dates) - General prohi-

ALA. CODE tit 14 
t : sees. 294, 296, and 297 (1909) - Felony 
o Use electr~c bell ' 1 

tiol1 with gambl' s, ,sl.gna s, or barricades in conjunc-. 
, l.ng devl.ces. 

ALASKA STAT. 
prohibition, 
ALASKA STAT. 

sees. 11.60.140 et seq. 
no felony provision .. 
sec. 11.60.170 (1949) _ 

(1949) - General 

"Common Nuisance". 

ARIZ. REV. STAT. ANN. sec. 13-440 (l970) _ 
accepting bets is felony. BUsiness of 

ARK. STAT. ANN. secs. 41-2001 et seq. (1913) - General prohibition. 
ARK. STAT. ANN. 4 

rob sec. 1-'2001 (1913) - Felony to keep 
ga. ling house. 

CAL. PENAL CODE s 
prohibition. ecs. 330-337s (various dates) -, General 

CAL. PENAL CODE 3 7 p " sec. 3 a (1909, amended 1968) - Felony 
rOVl.Sl.on for bookmaking and pool selling. 

COLO. REV. STAT. ANN., secs. 40-10-101 et seq. (1963, 
New gambling article, "Professional Gam-

amended 1971) -
blirigrt . 

CONN. GEN. STAT. ~V. secs. 5 
1 3~271 et seq.' (1949) - Gen-

era prohibition, no felony provisions. " 

DEL.' CODE ANN. tit. 11 secs. 661 et seq. (1962) 
prohibition. -:General 
DEL. CODE ANN. tit. 11 sec. 67 OA.(1962) - Progressive 
penalties for repeaters. 

FLA. STAT. ch. 849 (1971) - General prohibit' 
FLA. STAT. sec. 849.01 (1971)"~ Felony to kel.

on
. '. 

house. ' . . ep gaml.ng 

GA. CODE ANN ch 26 27 (19 ) 
'GA CODE ANN' • - 68 - General prohibition 

. " • sec. 26-2703 (1968) - "Commer"'; 1 . • ml.sdem "'.La Gambling" eanor of high and aggravated nature. 

GUAM,P~N~L CODE sees. 330-337 (various dates) 
prohl.bl.tl.on, no felony provision. - General 

HAWAII REV. LAWS ch. 12, sec. 1220. 

IDAHO CODE ~N. sec. 18-2013 (1971) _ 
no fe' lony " New gambling l,a.w., I?rovl.sl.on. 

'-93-



, l 

" 

TABLE 6. PROFESSIONAL GAMBLING LAWS 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

t1assaehusetts 

thehiqan 

Minnesota 

rHss:i.ssippi 

Missouri 

ILL. REV. STAT. eh. 38 sees. 28-1 ~~. (1961)­
"Syndicated Gambling" - felony. 

IND. ANN. STAT. sees. 10-2301 eta seq. (1905) -General prohibi-

tiona 10-2329 etA sen'. (1955)-IlProfessional IND. ANN. STAT. sees. ~ 

Gambling"- felony. 

IOWA CODE ANN. eh. 99A-Gambling devices 
IOW~\ CODE ANN. ch. 99B (1973) -Regulates games 
and skill. 

KAN. STAT. ANN. secs. 21-4302 et seq. (1969)­
"Commercial Gambling"-felony. 

of chance 

KY. REV. STAT. sees. 528.010 et seq. 
felony' provision. 

New gambling law, 

14:90 (1942)-General prohibition LA. REV. STAT. ANN.see. 
no felony provision 

17-1301 _et seg:. (1974) -Beano or bingo ME. REV. STAT. ANN. sec. 

regulated. 17-330 _et sea. (l974)-Games of chance ME. REV. STAT. ANN., sec. .::..;:.;i/o. 

regulated. 
ME. REV. STAT. Al.'IN. sec. 17-1801 et ~eq. 
tion, felony provision' for pool sell~ng, 
ME. REV. STAT. ANN. sec. 17-2301 et seq. 
regulated. 

(1954) -General prohibi· 
bookmaking and numbers, 
(1954)-Lotteries 

sees. 237 et seq. ,(various dates) MD. ANN. CODE Art. 27, 
- General prohibition, no felony provision. 

LAWS eh. 271 (various dates) - General prohi­MASS. GEN. 

bi'tion. "Gambling Syndi-MASS. GEN. LAWS eh,. 271 sec. l6A (1970) -
cates" -, felony. 

750. ·301 et seq. (1931) - General MICH. COMPo LAWS. sec. 
prohibition, no felony provision. 

rUNN. STAT. sees. 609.75, 609.755, 609.756 (~963) - no 
f.elony provision; higher penalty for bookmaklong than 
placing bets. 

MISS CODE· ANN. sees. 2190 et seq. (various dates) - Geln-
• . b t h' her pena -eral prohibition; no fel~ny provision, u log 

ties for "game keepers" than bettors. 

563 350 et seq (1969) - Gen,eral MO. REV. STAT. sees. • .•. device estab-
h ~bition' Felony for bookmakl.ng, gamlong , 

pro ~ I t 1 a bet 1ish lottery, etc.; Misdemeanor 0 pace . 
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Montana MONT. REV. CODES ANN. sees. 94-2401 et seq. (1947) _ Gen­
eral prohibition. 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Mexico 

New York 

North Carolina 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

RhOde Island 

South Carolina 

MONT. 'REV. CODES ANN. sec. 94-2406 (1947) - Dealing, using, 
or winning by eertain,eard games up to five years prison. 

NEB. REV. STAT. secs. 28-941 et seq. (various dates) _ 
General prohibition. 

NEB. REV. STAT. sees. 28-947 (1923) - "Common Gambler". 

NEV. REV. STAT. ch. 463 - Gambling and licenses. 

N.H. REV. STAT. ANN. eh. 477 (various dates) - General 
prohibition, no felony provision. 
N.H. REV. STAT. ANN. sec. 577:12 - "Common Nuisance". 

N.J. REV. STAT. sec. 2A:40 et seq. - Civil liabilities and 
penalties. 

N.J. REV. STAT. sees. 2A:12l-l et seg. - Criminal liabili­
ty, no ~elony provision. 
N.J. REV. STAT. sees. 2A:152-6 et se~. - Destruction of 
seized gaming apparatus and forfeiture of money seized. 

N.M. STAT. ANN. sees. 40A-19-1 et se~. (1963) - Generally. 
N.M. STAT. ANN. sec. 40A-19-3 - "Commercial gambling" _ 
felony. 

N.Y. PENAL LAW Art. 225 (1967). 

N.C. GEN. STAT. secs. 14-292 et seg:. (various dates) _ 
General prohibition, no felony provision. 

OHIO REV. CODE ANN. ch. 2915 (1974) - General 
prohibition. 

OKLA. STAT. tit. 21 secs. 941 et se~. (1961) - General 
prohibition. 

OKLA. STAT. tit. 21 sec. 941 (1961) Opening and carry­
ing on a gambling game - felony. 
OKLA. 'STAT. tit. 21 Sec. 946 (1961) - Gambling house is 
public nuisance and felony. 

ORE. REV. STAT. sees. 167.117 et seq. (197l). 

PA. STAT. 'ANN. title 18, secs. 5512-55).4 (1972) -General 
prohibition, misdemeanor first degree. 

R.I. GEN. ~WS ANN. tit. 11, ch. 19 (various dates) _ Gen­
eral prohibition. (1973 legislation, not enacted, Would 
have set higher penalties for organized criminal gambling 
business. 

S.C. CODE ANN. sec. 16-515 (1962) ~ General prohibition of 
betting, ~ool selling l and bookmaking. 

-95-

\1 

I 

i 
I 
I 

I 

I 
I 

I 
1/ 

1 



1 

II! ill 
II· I 
II 

! I 
I 
I 
! 

. ,I. 

I 
'I 
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south Dakota 
25 (1967) - General COMPILED LAWS ANN. ch .. 2~ -S.D. n 

prohibition, no felony prov~s~o • 

Tennessee 39 ch. 20 (1955) - General prohi­TENN. CODE ANN. tit. 

Texas 

utah 

bition. "Professional Gam-~ TENN. CODE ANN. sec. 39-2032 (1955) -
bl ' g" - felony. 'd ~n -2017 included pyraml 
1971 amendments to sec. ,39 th definition of lottery. 
and chain letter clubs ln e 

TEX. PEN. CODE 
probition. 

UTAH CODE ANN. 

Art. 615-659 (enacted 1902) - General 

ch. 76-27 (1953) - General prohibition. 

Vermont VT. STAT. ANN. tit. 13 secs. 2151 et seq. (1961) - Gen-

Virginia 

~7ashington 

West Virginia 

Wisconsin 

Wyoming 

, 1 . re severe penalties for eral prohibition, progress~ve ~ mo 
subsequent offenses of bookmak~ng. 

316 t a {7arious dates) VA. CODE ANN. secs. 18.1- ~.];< 

General prohibition. " , 
VA. CODE ANN. sec. 18.1-318.1 (197~) - pa:tlc~~at~ng 

t ' f an "illegal gambllng buslnes", . the opera ~on 0 

ch. 9.47 (1972) - General prohi­WASH •. REV. CODE ANN. 
bition; "professional gambling" - felony. 

W. VA. CODE ANN. secs. 61-10-1 et seq. General prohi­
bition, no felony provision. 

in 

WIS. STAT. sec. 945.01 .et seq. (1969) - "Commercial Gam­
bling". 

6 203 t S eq. (various dates) -WYO. STAT. ANN. secs. - _e ____ ~ 
General prohibition, no felony provision. 

Recent Legislative Trends 

, he ambling problem. While proposing 
The Kefauver Commi'ttee stud~ed t dgth t the problem would have to be 

it stresse a . several new federal measures, . 1 . ments The American Bar AssO ' "b t t and loca govern • 
dealt with prlmarl1y y s a e, . and Law Enforcement, which was 
ciation's Committion on organ~ze~t;r~~: work was directed to review state 
as a result of the Kefauver Comml ~e. 1 t" n Its study revealed many in' 
gambling laws and to propos7 mo~el eg~sla ~ol'tion and led it to make the 
consistencies and inadequac1es ln state eg1s a 
follm\'ing observation: 

It must also be .borne in mind that, a poor s·tatute 
, 1yenforced is more effectlve than the best 

vlgorous , 'd'ff rent 
of laws a,dministered by con:upt po1~ce, ~n 7 . e 
Prosecutors i or an unreasonably lenlent JUd1Cl.ar

h
y•·• 

,. d th t· rly everyone of t e it can be generall.ze a nea 

" 
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forty··seven states under study could break up or­
ganized gambling by full reliance on existing pro­
visions in its laws, coupled with truly deterrent 
sentences and penalties~ 28 

The underlying problems were the same in all areas of gambling. There­
fore, the Commission suggeseed treating gambling as a generic offense rather 
than enumerating specific offenses, such as lotteries, bookmaking, draw poker 
or casinos. The second major change suggested by the A.B.A. study was to 
delineate clearly the different kinds of gambling activity and apply criminal 
sanctions differently to each. Offenders were divided into three classes: . 
the professional racketeer-type gambler; the patron of the professional whose 
activities are detrimental to society because they SUpport the professional; 
and the casual or social gambler whose modest wagers with his 'friends do no 
significant damage to society. 

On the basis of this study, a Model Anti-Gambling Act was drafted by 
the American Bar Association and prom1:::lgated in 1952 by the National Conference 
9f Commissioners on Uniform State Laws. 29 This .Model has been adopted in full 
or in part by Indiana, ~bntana, ~ennessee, Washington, and Colorado. 

The J'oloael Anti-Gambling Act carries the following declaration of legis­
lative policy: 

It is hereby declared to be the policy of the 
legislature, recognizing the close relationship be­
tween professional gambling and other organized 
crime, to restrain all persons from seeking profit 
from gambling activities in this state; to restrain 
all persons from patronizing such activities when 
conducted for profit of any personi to safeguard the 
public against the evils induced by common gamblers 
and Common gambling houses; and at the same time to 
preserve the freedom of the press [and to avoid re­
stricting participation by individuals in sport' and 
social pasttimes which are not for profit, do not 
affect the public, and do not breach the peace].30 

The bracketed language is optional, but shows the intent to differen­
tiate between casual and commercial gambling. Twenty states have enacted 
more modern laws, which specifically and severely prohibit professional, 
commercial, or syndicated gambling. Thes= ~tates, and the dates their stat­
utes were enacted are: 

Arizona (1970) 
Colorado (1971) 
Florida (1971) 
Georgia (1968). 
Hawaii (1973) 
Illinois (1961) 
Indiana (1955) 
Iowa (1973) 
~Tlsas (1969) 
Kentucky (1974) 

Massachusetts (1970). 
N',~w Mexico (1963) 
New York (1967) 
Ohio (1974) 
Oklahoma (1961) 
Oregon (1971) 
Tennessee (1955) 
Virginia (1972) 
Washington (1972) 
Wisconsin (1969) 
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PROFESS~ONAL GAMBLING 

These statutes are analyzed in the . following sections of this report. 

Defini tion of Professional' Gambling 

There are various approaches to defining professional or commercial 
gambling. Ail may face problems of vagueness or uncertainty. An example 
i~ a'1934 New Jersey statute making it a criminal offense to be a "gang­
ster", defined as anyone not engaged in any lawful occupation, known to 
be a member of any gang consisting of two or more p~r70ns, who has. pre­
viously been convicted of any crime. In a 1939 dec~s~on, Lanzetta v. N.,~_:.}l 
the U.S. Supreme Court invalidated this statute on d~e,p:ocess grounds of 
vagueness and uncertainty. It was held that the def~n~t~onal scheme lacked 
the necessary specificity to inform those subject to it as to what conduct 
on their part l10uld subject them to criminal liability. 

The l·1odel Act's definition treats gambling as a generic offense, and 
is very broad: 

.. 

"Professional Gambling" means accepting or offer­
ing to accept for personal gain or profit, money 
credits, deposits or other things of value ris~ed 
in gambling, or any claims thereon or interest 
therein. Without limiting the generality of this 
definition, the following shall be included: pool­
selling and bookmakingimaintaining slot machines, 
[on~-ball machines or variants thereof, pinb~ll 
machines which award anything other than a.n im­
mediate and unrecorded right of replay, J l~oulette 
wheels, dice tables, or money, merchanq.ise push- . 
cards, punchboards, jars or spindles, in any pl~ce 
accessible· to the public i and conducting lotten.es, 
gift enterprises,. or policy or number games, or 
selling chances therein; and the following shall 
be presumed to be included: conducting any bank­
ing or percentage game played with .cards, dice or 
counters, or aC,cepting any fixed share of the 
stakes therein: 32 

Tennessee and Indiana use the Model Act's definition, although Tennessee 
omits the bracketed language, which is optionpl. 

Other states have different~pproaChesto the problem of separating 
, h" h was the professional from the casual 'gambler. A somew at un~que approac 

taken by Colorado when it defined professional gambling as: 

(a) 

(b) 

aiding or induci~g another tO,engage in gam­
bling with the intent to ded ve a profi.t there­
from, or 

Participating in gambling and having, other 
than by virtue of skill or iuck,'a lesser 
chance of losing or a greater chance of 
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winning than one or more of the other parti­
cipants. 33 

,-_ ............ l 

~ 

Washington defiries a professional gambler as one, other than a player, who 
materially aids any gambling activity, participates in the proceeds from 
gambling, or engages in bookmaking.34 

Wisconsin's statute says a person is engaged in commercial gambling 
if he participates in the earnings of, or for gain operates, or permits the 
operation of a gambling place, or receives or forwards bets, and intention­
ally performs certain other acts. ~'he words "for gain" were added in 1969. 35 
Georgia, Kansas and New Mexico also use the term "commercial gambling." The 
wording of the Kansas statute is typical of these states. It defines "com­
mercial gambling" as; 

(a) Operating or rece~v~ng all or part of the earnings 
of a gambling place; or 

(b) Receiving, recording or forwarding bets or offers 
to bet or with intent to receive, record, or for­
ward bets or offers to bet, possessing facilities 
to do SOi or 

(c) For gain, becoming a custodian of anything of 
value bet o~ offered to be bet; or 

(d) Conducting a lottery, or with intent to conduct 
a lottery possessing facilities to do so; or 

(e) setting up for use or collecting the proceeds of 
any gambling device. 36 

Ohio has developed a two-pronged attack against the professional gam­
bler. In its new criminal code, numerous gambling statutes were combined 
and revised into a six statute gambling section. 37 All forms of gambling 
and related activities are made illegal if they are carried on as a busi­
ness, for personal profitr or as a significant source of income or liveli­
hood. For example, a person is guilty of gambling if he engages in book­
making which is defined as "the business of receiving or paying off Oets." 
These gambling statutes are augmented by another new provision which makes 
it a felony to engage in organized crime. One definition of engaging in 
o~g~ized crime is to provide material aid, managerial service, or super­
v~s~on to a.criminal syndicate. A criminal syndicate is defined in part. 
as, "fille or more persons . collaborating to promote or engage in •• : any gam- I 

bl~ng ot"fense as defined in ••• the Revised Code. ,,38 Under the new code; 
any gambling operation of five or more people is therefore subject to the 
felony organized crime provision. A gambling business with less than five 
participants is subject only to the regular gambling prOVisions. 

The ~evised codes of New York and Oregon and .~ proposed Michigan 
~ode p~nal~ze the advancing or profiting from unlawful gambling. Gambling 
~s def~nedas. staking or risking something of value upon the 6utcome of a 
contest of chance or a future contingent event not under the control of the 
player. A person "advances gambling activity" when, acting other than as a 
player, he engages in conuuct which materially aids any form of gambling 
activity. "Profiting from gambling activity" occurs when a person, other 
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than as a player, accepts or receives money or other property as proceeds 
of a gambling activity. 39 

The New York statute also used the criterion of volume to help dif­
ferentiate the professional gambler from the mere participant. Gambling in 
the first degree requires that a person receive in one day more than five 
bets totalling more than $5,000, or receive more than $-500 in one day of 
money played in a lottery or policy scheme. 

The 1973 Hawaii gambling statute d,,!clares that a person commits tile 
offense of promoting gambling in the first degree if he knowingly advances 
or profits from unlawful .gambling activity by: 

(a) engaging in bookmaking to the extent that he 
receives or accepts in anyone day more than 
fiVe bets totalling more than $500, or 

(b) receiving in connection with a lottery, or 
mutual scheme or enterprise money or written 
records from a person other than a player 
whose chances or plays are represented by 
such money or records, or 

(cl receiving in connection with a lottery, mu­
tual, or other gambling scheme or enterprises, 
more than $1,000 in anyone day ~t money play­
ed in the scheme or enterprise. 

The new code section of Kentucky is similar to Hawaii's. There"are some 
exceptions r however, The bookmaking activity, section (a) , requires that 
three or more people be employed or utilized before the statute applies. 
There is no requirement relating to the number of bets. The dollar limit 
for a mutual scheme or lottery is only $500. Setting up and operating a 
gambling device is included in the offense. 41 

Le3i.slation proposed, but not enacted, in the 1973 Rhode Island legis­
lative session 'Ilould h~ntedefined "organized criminal gambling business" as 
involving five or more persons, whose gross revenue exceeds $1,000 and WhlCh 

handles more than one hundred illegal transactions in any single day or part 
of a sci)stantially continuous operation. 

The federal law uses as standards the size of the enterprise and 
volume of proceedings, plus the fact that a state or local law is broken. 
'l'he term "gambling" is defined as including, but not, limited to, pool­
selling, bookmaking, slot machines, roulette wheels or dice, lotteries, 
policy, bolita or numbers. "Illegal gambling business" means a gambling 
business which: 

(i) is a violation of the law of a state or polit~ 
ical sUbdivision in which it is conducted; 
(ii) involves five or more persons who conduct; 
finance, manage, supervise, direct, or own allor' 
part of such'business; and 
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~~ii) has been or remains in substantially con­
,1.nous operation for a period in excess of thirt 
Clays 402r has a gross revenue of $2 000 ;n "IY 
day. ' ~ a slng e 

,~----

This language had b . , 
Court'of A 1 f ee,n cr1.t1.zed as unconstitutionally vague, but the U.S. 

ppea s or the Third Circuit said th clear"; e meaning was "perfectly 

Before the gambl' , , , lng enterpr1.se may be deemed of 
sufflclent magnitude to warrant federal p , , . roscrlO-
r1.on,l.t must be carried on by at least f; . • 
PI ' 1 d' , ... ve peo­

e I 1.nc u lng 1 ts street level employee's it 
managers and its owners. Its, customers a;e e~-
eluded from the numerical count All oth ' 
t ' , . er par-

lC1.pants are included.43 

over $2,000 per day is established 
in (ii) and it has been in opera-

~rob~le cause that the business receives 
l~ f1.ve 0] more persons are involved as 
t1.on for two or more successive days. 

posed 
gaged 

The Natiori~l COmmission on Reform of Federal 
somewhat d1.fferent standards. It would 
in the busilless of gambling if he: 

Criminal Laws had pro­
have considered a person en-

(a) conducts a wagering pool 1 or otterYi 
(b) recei.ves wagers for b h 

(c) 

(d) 

(e) 

(f) 

or on e alf of another 
person; 
alone or with others, owns, controls mana­
ges or finances a gambling business" 
knowingly leases or otherwise permi~s a place 
to ~e regularly used to ,carryon a aambling 
bus1.ness; J 

maint~ins for:use on any place or premises 
occduPlf~d by hlm a coin-operated gaming device, 
~s e 1.ne~ in 26 U.S.C. Sec. 4462; or 
1.S a publl.c ser~ant who shares in the pro­
ceeds of a ?ambling business ",'hether by 
way of a brl.be or otherwise. 44 

H'igher penal t; es ' ... were proposed for persons who: t d 
$2,000 per day' employed three " accep e wagers of over 
". I or more persons 1.n the gambling business; 
g=~~ded,re~nsurance qr,w~olesaling functions" for persons engaged in a 

. 1.ng busl.ness; or br1.bed a public servant. 

ginia ~s::wt~:a;:~e~:~ec!~!lO~ed ;h;.quantative definitional approach. Vir­
day recei 45 er1.a 0 :-ve persons, thirty days, or $2, 000 er 
SUpe ,pts. Massachusetts penal1.zes anyone Who Ifknowingly organizes

P 

rVlses, manages or fin nc " tIt ' prQ~id' " '. ~ es a eas four persons so that they may 
custom:r-:~r46ces or faclll.tl.es for illegal betting. This does not include 
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Proscribed Activities 

States d'iffer as to the kind of gambling activities they prohibit. 
. lth h ambling contracts are not Gambling is not a common law cr1.me t a oug g ., 1 t' h t 

enforceable~ Therefore, each state has declared through leg1.s a l.on w a 
activities are unlawful. 

E in in Gambling. Most states prohibit both the placing and the 
taking ~~a~et~. There are a few exceptions I ei th~r \'l~ere som~ or all !O~:~ 
of gambling are legalized, or where. social ,!~hng l.S leg~ll.~e~. an T~ tional 
del Act penalizes "whoever engages l.n gambll.n~,; ho~~v~r is l.:nc~dentiai to a 
section exemptl.', ng "any game, wager or, t~antsa-Cd :on by w ~~tural persons only, 

1 t' hip is partl.cl.pa e l.n 
bonafide social re a l.ons '" t' directly or indirectly, in pro-
and in which no pers04n7 is partl.cl.pa l.ng, t' s this provision. The revised 

' " Colorado's law con al.n ' h 
fessional gambll.ng. York and the proposed Michigan cod~, ave 
criminal codes of Oregon and New, hile making the penaltl.es for 
abolished criminal penalties for t~e i~;~e~~d:ral law applies only to a gam­
promoting gambling more severe. T e 
bling business. 

The commentary to the Model Act states that: 

The Commission recognizes that it is unrea~istic 
to promulgate a law literally aimed at,makl.ng a 

, , I offense of the friendly electl.on bet, the 
cr~ml.~a social card g~me among friends, etc. Nev-
prl.va e, f t the profes-ertheless, it is imperative to con ron , _ 
sional gambler with a statutory facade that 1.: whol 
ly devoid of 100pholes .•• The optional subsectl.~n, 
comes as close as possible to ~hro~ing the posl.tl.:e 
burden of proving complianc~ Wl.t~8l.ts terms upon 
defendant who claims exemptl.ons. 

As Previously noted, a substantial number of Professional Gambling. M 0. 1 Act pena-... ..::;::;::~~=;;::..:-:;--=;:-:;-;:- f' I g-.... t..l;nq. The 0 e - h'b't pro eSSl.ona ~l~ ~ 
states now expressly pro l. l. 'I rob I , ng" 49 The federal law pena-
lizes "whoever engages in profess1.ona ga 1. '. directs, or owns 

0. t finances manages, supervl.ses, h lizes "whoever con uc s, .',,, 50 The different approac es 
f 'llog-l gambll.ng busl.ness • 

all or part 0 an 1. .. u '1 mbling were discussed in the pre-
to defining professional or commerCl.a ga 
ceding section. 

, 1; t certain activities. New t limitprofessl.onal gamb l.ng ,0 ;n-
A fe~r s~a, es the states which use the amount of money... _. 

York and. Vl.rgl.nl.a are am~ng mbl' Illinois prohibits syndicated g~ 
volved to define professl.onal ga ,l.ng . I' ame or engaging in the bUS1-

bUng .. and detines this as operatl.n~ a ~o p~~rc~ game whe~ he knowingly uses 
ness of bookmaking. A person opera es f iving or knowinqly does ei- . 
any premises or property . for the purposd 0 fr~':c: person other than the bet-
ther money or .... 'ritten policy g~e recor ~ d A person engages in 

' t ~ by the money or recor., . 
tor whose bet .1.S repres~n e . t more than five wagers or bets on a 
bookmaking when he recel.ves or accep s ' , , 
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single event which total more than $2, 000 .5L ~egislation pending in Penn~ 
syl vania defines a gambling operation as one operating continually for 15 
d~ys w~th ~ross r~venues of over $llOOO on. a single day. Similar legis la­
t1.on dl.ed ln Comm~ttee in the 1973 Rhode Island legislature. 

, ,A number of. states have sought to exempt activities of certain orga-
nl~atlons ~rom 9~mbling laws. A 1971 Tennessee law, for example, made gam­
bl~ng law lnappllCable to bingo games, lotteries, a similar games of chance 
conducted by tax-exempt religious or charitableorganizations?2 

The 1973 Iowa Legislature has passed a statute relating to games of I . 

Sklll and chance. It punishes as a miSdemeanor violation any person Who 
"conducts, manages, operates, plays or participates in a game of chance or 
raffle in a manner which causes the winner 'to be determined ~ther than by 
chance." The statute also permits "natural persons" to participate in 
games of skill, games of chance, card games played for money with ordinary 
playing cards, wagers, bets, pOols, or raffles as long as the game is con­
ducted in a fair and honest manner. This approach can involve problems of 
.definition. Games and raffles are permitted "provided a bona fide social 
or employment relationship exists between the sponsors and the participants" I 
but this relationship may be hard to prove. 

Cornmon Gambler Laws. 'Three states utilize the "conunon gambler" classi­
fication, a concept akin to vagrancy, to distinguish the person who is with­
out any visible means of support or lawful occupation and who supports him-
self primarily by gamblinq.53 . 

These statutes, like the vagrancy laws from which th~y were derived, 
may rest. on questionable constitutional grounds. Papachristou v. Jackson.­
ville,54 a 1972 case, is the latest in a line of Supreme Court decisions 
,hOfding vagrancy statutes unconst~tutionally vague. Papachristou holds a 
Jacksonville, Florida, vagrancy ordinance void because it "failed to give, 
a person of ordinary intelligence fair notice that his contemplated con­
duct is forbidden by statute, .55 and because it encourages arbitrary and 
erratic arrests and convictions. 

§ambling Premises and 'Equipment. 1'1any states make the keeping of a 
gaming house, table or device a crime. These laws frequ'ently provide for 
forfeiture of any equipment used in connection with gambling. The Model 
Act declares that all gambling devjces are common nuisances, suhject to 
seizure by any peace officer, and that no property right in any gambling 
device or equipment shall exist~ Unless good cause to the contrary is 
shown by theot-mer, they shall be forfeited to the state .56 Under this 
provision, it is not necessary to convict' the O''lner in order to seize the 
gambling equipment, 

Several states expressly penalize concealed gambling premises. Cali.-, 
fornia law makes it a felony to conduct even misdemeanor-level gambling of­
fenses "in a room barred or barricaded or protected in any manner to make 
it difficult of access or ingress to police officers.57 Alabama prohi­
bits the installation of warning devices. 58 
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, tes rohibi t keeping gambling record7· Gambl~ng Records. Some sta PI f 1 the posssession of gambl~ng 
Kentucky, New York, and Oregon m~kethun aw uation or motion of a bookmaking 

'd mmonly used ~n e oper £' b t records of a k~n . co . d flect or represent more than l.ve e s 
scheme or numbers. If the,recor s r~ more than 500 plays ina numbers 
totaling $500 in a bookmak1ng opera~~~n, '~~y of possession of gambling re­
ar lottery scheme, then the person 1S 9~1 59 New York allows as an affir­
cords in the first degree, a Class E F~ on~ tion that the records, poss­
mative defense in prosecution under ~~s s s~~nces of the defendant him­
essed by the de£endantrepresented p ay~ or c 60 
self as a player in a number not exceed~ng ten. 

recognizes the common relation-
Official Corruption. The federal law It is made unlawful for two ~==~~-=~17'==-:~d~ official corrupt~on. h 't t 

ship between gamb ~ng an t t te or local laws with t e ~n en 
t ire to obstruc sa. . or more persons a consp 'if one or more of such persons. 

to facilitate an illegal gambling bus1ness h sp;rary' (2) is an offi-
th b' ct of suc a can ~, , 

(1) does any act to effect e a Je1't' I sUQdivisionj (3) conducts, f1.-
cial or employee of the state or po ~ ~ca. 11 r part of an illegal 

'es directs, or owns a 0 . d b 
nances, manages, supervl.s '. t involve five or more persons an e 61 
gambling business. Such bus~ness mus. nue of $2 000 in one day. 

' 30 days or have a gross reve I th 
in operation for over h . U S Court of Appeals for e 

, , t" hould be noted. T e • • . n-
The word "facl.l1.ta e s. 1 n't seems clear that,one may co 
Third Circuit said in uphold1.n~ the a~'th~rebY violate Sec. 1511, and at 
spire to facilitate such a bUSl.ne~s an tion as to fall outsjde the reach 
the same time be so removed from l.ts ~pera . h business]~62 The court 
of Sec. 1955 [which prohibits carry~ng on ~ucro~f of the requisite number 
found in this case however, ~at there was n p 
of persons conducting the busl.ness. 

d tn's section, including a There have been several indictments un er 11 attorney in 
chief in a Pennsylvania city, and a district mayor and police 

Louisiana. 
Actions brought 

and convictions for gambling ted th umber of indictments . figures were".repor I 
sta tistics on e n k t by states. The folloWl.ng. d the qnes-

offenses are usually not ep . ' Unless otherw:Lse note , d 
response to a COAG questl.onnal.r:. whether the actions enumerate 

~~~~::~iei~esponses did not distinguish ~s l~cal offices, or by both groups. 
brought by the state, y represented cases . am-

615 charges were issued for g 
Louisiana reported that during 1973, . d Rhode Island obtained 63 

, n offenses and 512 conviction7 were Obt~~~:t~the gambling laws. Dur-

~~~victions during 1973 fo~~~n:i~:a~t!~n:d 15 convictions rel~~;~ ;~ow 
ing ·the same perl.od, the s tatistics available from New ., 

ambling and lo·tteries. The only s mb 30 1974 there were 233 convl.C-
~at from September I, 1973 to sep~~sc~~sin'repor~ed that during the twe~­
tions for felOny-grade.offens~:~er, 1974, strike force agents and ::~rs 
t -four months preceed1.ng Sep .. . f 48 sports and horse boo 

Y . ibl for the convl.ctl.on 0 , F' of $] 29 500 
neys were res pons f

e
165 felonies and 36 misdemeanors •.. ~nes. ted 'of ' other 

and their runners a . t 1 27 other individuals were c~nvl.C'~e for 
d ApproXl.ma e Y ,. -\-.1 from Cal~fornl.a we .... were aspesse • , on1· statistics aval.lCUJ e .. , s in the supe-

forms of gambl~ng. The y 72 there were 14 convl.ctl.on 
superior court convictions. In 1~~, g statute and 328 convictions for 
r.ior court for violation.of ::t~te. l.~aine reports that there have been 
violation of the bookmak~ng 
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no local prosecutions for gambling offenses during the past five years. 
During this same period, there were only two convictions at the state 
level. These two were concerned with bookmaking. 

Penalties 

One study of gambling laws found that "perhaps the greatest dispari­
ties and. inadequacies are to be found in existing penalty statutes."63 Un­
der most of the older statutes, gambling crimes were misdemeanors, although 
certain crimes might be designated as felonie.s. The newer laws show a grea­
ter range in penalties, although most· involve fel~nies. 

Of the states which use the older approach to control of gambling, 
fifteen apparently do not differentiate between betting and accepting a 
bet for p~ofit. In Connecticut, for example, owners, keepers or operators 
of a gambling house are Subject to a $100 fine or 6 months in jailor 
both; frequenter~ of gambling houses are subject to the same penalties. 64 

Several states differentiate between placing bets and taking them for 
~rofit by classifying the former as a misdemeanor and the latter as a fel­
ony. AriZona provides that placing a bet constitutes a misdemeanor, how­
ever, the business of accepting or registering any bet is a felonyp5 Mis­
souri makes bOOkmaking and poolselling and keeping a gambling device felo­
nies, while betting on a game of chance is merely a misde~eanor.66 Florida 
and Arkansas provide that the keeping of a gaming house, table or device 
is a felony and that betting is a misdemeanor. 67 Similarly, Oklahoma and 
Utah make it a felony to deal or conduct any game played with cards, die, 
or any other device fo~ money. 68 Alabama designates as a felony the in­
stallation of electric bells, and other6~evices for the purpose of warning 
the proprietors of a police intrustion. 

"Commercial gambling" is a felony in Kansas, New Mex1co, and Wiscon­
sin, and a high misdemeanor in Georgia, while making a bet is merely a 
misdemeanor in these states. 70 Hawaii's new statute makes ita felony to 
promote gambling. The statute also defines a "social gambler" cand estab­
liShes such status as an affirmative defense for misdemea~r gambling of-

, fenses, as well as for one possession of gambling records. ,1 

Other states ilnpose progressively more severe penalties for subsequent 
viOlations of the gambling laws. Delaware, for example, provides a fine of 
up to $500 and/or imprisonment for up to six months, for a first gambling 
offense j a fine of not more than $3,000' and/or impr.isonment .for not more 
than 'one year for a second offense; and for a third and all subsequent .of­
fenses, a fine of.., not more than $5,000 and/or imprisonment for not more 
than three years. 12· Vermont follows a similar patternjwith not. more than 
$250 fine nor six months imprisonment or ,both for. a subsequent offense. 73 
Vermont also specifies that a felony conviction in another state for.gambling 
shall be an offense for this purpose. The revised Ohio Code ,makes the first 
violatiori of the gambling statute amisdmneanor of the'first:Clegreewhile. 
all subsequent violations are felonies of the fou:r:th degree'! 4 This ap­
proach should increase the professional gambler's risk capital. However, 
these laws would punish the professional gambler more severely than the 
oasuaLbette:r: only if the p:r:ofessional were a:r::r:ested and convicted more 
frequently. 
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The new laws provide maximum penalties for professional gambling that 
range from fines of $1,000 in Tennessee to $100,000 in Washington. Maximum 
imprisonment ranges from 6 months in Vermont for a first offense to 15 years 
in Massachusetts. Illinois, Indiana and Wisconsin authorize maximum fines 
of $5,000 and/or imprisonment ranging from one year in Wisconsin to one to 
5 years in Illinois and Indiana. In Massachusetts, the penalty may be up 
to 15 years and $10,000. The Model Act authorizes penalties for profession­
al gambling of up to $1,000 and one year. The federal law allows a fine of 
up to $20,000 and/or 5 years imprisonment. 

The effectiveness of a penalty statute is in part a function of the 
sentence imposed by the judiciary. Statutes which impose heavy fines or 
lengthy imprisonment as a maxim~ penalty will not serve whatever purpose 
they were meant to unless they are applied strictly. Of the Attorneys 
General's offices with sufficient information to respond, over 80 percent 
reported that the penalty provision of their professional gambling statutes 
was applied toward the minimum sanction authorized. All of the respond­
ingAttorneys General's offices reported that the penalty provision of 
their social gambling statutes was applied in the same manner. 

Legalized Gambling 

This chapter has been concerned with legislative efforts to attack 
the problem qf professional gambling through the use of criminal sanctions. 
Some observers feel the answer to the problem lies in legali~ing gambling, 
seventeen states reported that legislation was introduced in their 1974 
legislature to legalize some form of gambling. Proponents of legalized 
gambling argue that the primary function of the criminal laws concerned with 
private morality. They note that gambling is the primary source of income 
for organized crime, and tile pr.imary reason for corruption of officials. 
Legali~ation would presumably divert this revenue and remove the motive 
for conuption. 

Opponents contend that the state should not conduct operations that 
are of no social value and that may be harmful to the participants. Under 
any system, most bettors will lose money. They also point to the diffi­
cult~es of keeping legalized gambling free from corruption. It is also 
argued that legalized gambling could never entirely replace illegal gam­
bling; for example, some gambling involves the extension of credit, Which 
presumably would be prohibited in a legalized operation. 

The Organized. Crime Control Act of 1970 create¢! a Commission on the 
Review of the National Policy toward Gambling, composed of eight members 
of Congress and seven citizens named by the President. It is directed 
to: "review the effectiveness of existing practices in law enforcement, 
judicial administration, and corrections in the United States and in for­
eign legal jurisdictions for the enforcement of the prohibition and taxa­
tionof gambling activities and consider possible alterrlatives to such prac­
tices. II 7:>rt can be inferred that alternatives to the present general l?rohi~ 
bition will be considered. 

""'106-

-1 

!\ -«:::J .... _ ..... . 
6. 

2. 

3. 

4. 

5. 

6. 

FOOTNOTES 

Martin v~ Tro~t, 199 U. S. 212, 215 (1965). 

Sp~cial Committee to Investigate Organized C . 
Th~rd Interim Report, Sen. Rep No 307 r~me in Interstate Commerce, 
(1951). • . , 82nd Congress, 1st. Sess. 2 

Task Force on Organized Crime. The President's Comm' , 
ment and Administration of J ' lSSlon on Law Enforce-
2 (1967). ust~ce. TASK FORCE REPORT: ORGANIZED CFIME 

Committee for Economic Development 
50 (1972). ' REDUCING CRIME AND ASSU~ING JUSTICE 

Administrative Office of the U . 
TIONS FOR ORDERS AUTHORIZING o~lted States Courts, REPORT ON APPLICA-
ORAL COMMUNICATIONS FOB THE PE APPROVING THE INTERCEPTION OF WIRE OR 

/ 1972, 8. ,RIOD JANUARY 1, 1972 to, DECEMBER 31, 

MODEL ANTI-GAMBI.TNG ACT, sec. 1 , 9 U.L.A. 19 (1967 pocket supp.) • 

7.,.,. .. The President IS Commissiort 
Justice. THE CHALLENGE OF on Law Enforcement and Administration of 

CRIME IN A FREE SOCIETY 189 (1967). 

8. The Knapp Commission Report on 

9. 

'10. 

11. 

12. 

13. 

14. 

IS. 

16. 

17. 

Police C9~ruption, 11 (1972). 
. " 

Rt:.fus King, GAMBLING AND ORGANIZED CRIME 3 (1969). 

Missouri Task Force 
CRIME 27 (n.d.). on Organized Crime. TASK FORCE REPORT: ORGANIZED 

King, s~pra note 9 at 16. 

Pennsylvania Crime Co . . 
~l~sl~n, REPORT ON ORGANIZED CRIME 39 (1970). 

18 U.S.C. sec 1955 (1970). 

_u_.~s~.~v~.~Ri~'~e~h~l, 460 F. 2d 454 (1972). 

U. S. v. Harris, 460 F 2d 1 • 041 (1972). 

U.s. v. Pacheco_, 489 F 2d 554 5 " , 59 (USCA - 5th Cir., 1974) 

U.S. v. Sacco, 491 F.2d 995 (USCA - 9th Cir., 1974) m,he find th ,< other courts to e statute. constitutional are: .. 
U.S. v. Ceroso, 467 F.2d 563 (USCA - 2nd Cir., 1972); 
U.S. v. Be~er, 461 F.2d 230 (USCA - 5th Cir.

l
, 1972); 

U. S. v. Hanls, 460 F. 2d 1041 (USCA - 5th Cir. " 1972). 
~~S. ~. Smaldone, 484 F.2d 311 (USCA - 10th Cir., 1973); 

hnelder v. U.S., 459 F.2d 540, (USCA - 8th Cir., 1972). 

-107-

II·· 
, , 

! 



1 
JI 

i 

I 

6. FOOTNOTES 

18. Consultants Report on GAmbling, National Commission on Reform of Fed­
eral criminal Laws, Working Papers.1172 (1970). 

19. Note,. Gamblins and the Law, 42 J.CRIM.L.C.S.P.S. 205 (1971). 

20. 18 U.S.C. sec. 1084. 

21. 18 U.S.C. sec. 1952; in Erlenbaugh v. U.S. 409 U.S. 239 (1972), the 
U.S. Supreme Court has upheld this section of the law. 

22. 18 U,S,CL sec. 1953. 

23. 18 U.S.C. sec. 1301-1306. 

24. Marchetti v. U.S., 390 U.S.'39 (1968); Grosso v. U.S. ,390 U.S. 62, 
(1968). 

25. Interview with willici.In S. Lynch, Chief, Organized Crime and ~acketeering 
Section, U.S. Department of Justice, December 27, 1973. 

26. l'lote, Gambling - the Need for Legislative Reform, 57 KY.L.J. 564 (1969). 

27. See: WASH. REV. CODE sec. 9.47.350. 

28. American Bar Association Commission on Organized Crime and Law Enforce­
ment, A Critical Analysis of the' Gambling Laws, 73-112 (1952). 

29. MODEL ANTI-GAMBLING ACT, supra note 6. 

30. MODEL AN'l'I-GAMBLING ACT, sec. 1, supra note 6 at 23. 

31. Lanzetta v. New Jersey, 306 U.S. 451 (1939). 

32. MODEL ANTI-GAMBLING ACT sec. 2(3), supra note 6 at 24. 

33. COL. REV. STAT. ANN. sec. 40-10-102 (1971). 

34. WASH. REV. CODE ANN. ch. 9.47 (1971). 

35. 

36. 

37. 

38. 

39. 

WIS. STAT. sec. 945.03 (1969). 

KAN. STAT. ANN. sec. 21-4304 (1969). 

OHIO REV. CODE ANN. ch. 2915 (1974). 

OHIO REV. CODE ANN. sec. 2923.04 (1974). 

N.Y. PENAL LAW sec. 225.00 (McKinney, 1967); ORE. REV •. STAT. sec. 167 
117 (1971). 

-108-

~OOTNOTES 

40. 

41. 

HAWAII REV. L. ch. 12, Sec. 1220~ 

KY REV. STAT. sec. 528.020 (1974). 

42. lBU.S.C. sec. 1955 (1970). 

43. 

44. 

45. 

46. 

47. 

48. 

Riehl, supra note 16 at 457. 

National Commission on Reform of Federal 
A 

Criminal Laws, STUDY DRAFT OF 
NEW FEDERAL CRXMINAL CODE 251 (1970). 

VA. CODE ANN. sec. 1B.l - 318.1 (1972). 

MASS. GEN. LAWS ch. 271 sec. 16A (1970). 

MODEL ANTI-GAMBLING ACT sec. 3(2), supra note 5 at 29. 

Id. at 30. 

49. Id. 

50. 

51. 

52. 

53. 

54. 

55. 

56. 

57. 

, 58. 

59. 

60. 

61. 

62. 

18 U.S.C. sec. 1955 (1970)~ 

ILL. REV. STAT. ch. 38, sec. 28-1.1 (1961). 

Tennessee Public Acts 1971, Ch. 216. 

LA. REV. STAT. sec. 14.107 (1952); BEV. REV. 
R I GEt-! LAWS STAT. sec. 28-947 (1913),' 

" . ANN. sec. 11-19-18 (1896); 

Papachristou v.Jacksonvil1e, 405 U.S. 156 (1972). 

~. at 162, quoting from U.S. v. _____ ~~H~ar~r~i~s~s, 347 U S 612 " ,617. 

MODEL ANTI~GAMBLING ACT sec 4 , supra note 5 at 31.' 

Quoted in King, supra note 9. 

ALA. CODE tit. 14 secs. 294,296 and 297 (1909). 

N.Y. PENAL LAW sec. 225.20 (1967). 

N.Y. PENAL LAW sec. 225.10 (1967). 

18 U.S.C. sec. 1511. 

~, supr~ note 16. 

-109-

! 
1 
! 
I 
I 

1 I 
I 

l
·~· 

;'., 

,,:; 

, ~: 



6. 

63. 

64. 

65. 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

73. 

74. 

75. 

FOOTNOTES 

King, supra note 9 at 185. 
, 

CONN. GEN. STAT. REV. sec. 53-247 (1949). 

ARIZ. REV. STAT. ANN. sec. 13-440 (1971). 

MO. REV. STAT. secs. 563.350, 563.360, 563.370 (1929). 

FLA. STAT. sese 849.01, 849.08 (1971); Allie. STAT. ANN. sec. 41-2001, 
41-2005, 41-2011, 41-2102 (1913). 

OKLA. STAT. tit. 21, sec. 941 (1961) i UTAH CODE ANN. ch. 76-27 (1953). 

ALA. CODE tit;, 14, sec 294 (1909). 

GA. CODE ANN. sec. 26-2703 (1968)i KAN. STAT. ANN. sec. 21-4304 (1969); 
N.M. STAT. ANN. sec. 40A-19-3 (1963); WIS. STAT. sec. 945.01 (1969). 

HAWAII REV. LAWS, c::h. 12, sec. 1220. 

DEL. CODE ANN., tit. II, sec. 670A (1962). 

VT. STAT. ANN., tit. 13, sec. 2152 (1961). 

OHIO REV. CODE ANN. sec. 2915.02(d) (1974). 

Pub. L. 91-452,84 Stat. 938, Title VIII, sec. 805 (a) (1) (1970). 

-110-

c'::' 
d., 

I] 

11' 

· i·· 

7~ . PROTECTION Oli' WITNESSES ... 



PROTECTION OF WITNESSES 

7. PROTECTION OF WITNESSES 

Special problems may arise concerning protection of witnesses in orga­
.:-lized crime cases. Such cases often rely on informants, who are granted im­
munity in return for testimony, and involve other persons who are vulnerable 
to retaliation on the part of organized crime figures. It may be necessary 
to protect these witnesses, both to get them to agree to testify and to as­
sure that they are not prevented from testifying. 

Problems in Protecting Witnesses 

The President's Commission on Law Enforcement and Administration of 
Justice recommended that "The Federal Government should establish residen­
tial facilities for the protection of witnesses desiring such assistance 
during the pendency of organized crime litigation."l It said also that: 

After trial, the witness should be permitted to 
remain at the facility so long as he needs to be 
protected. The Federal Government should estab­
lish regular procedures to help Federal and local 
witnesses who fear organized crime reprisal, to 
find jobs and to preserve their anonymity from 
organized crime ,groups. 2 . 

The then-Attorney General had testified that, between 1961 and 1965, the or­
ganized crime program, despite its efforts to offer protection, lost twenty­
five informants.3 

Some of the questions that should be considered in protecting a wit­
ness are set forth below. This list is based on comments by state and fed­
eral officials who are concerned with the problem. 

1. How important is the case, and how important is the witness to 
the case? Is his testimony important enough to assume the burdens of pro­
tection or. of relocation? 

2. Is it assured that he will testify,'. or that his cooperation will 
otherwise 

3. 
4. 

location? 
5". 
6. 

skills? 

be disclosed? 
How much danger is there to the witness?' 
What type of assistance is needed--subsistence, protection or re-

How long will it be necessary to protect the witness? 
Can "the witness" support himself and his family? What 

Are other members of the family employable? 
are his job 

The alternative types of protection all pose ptoblems. Physical pro­
tection of the witness, by furnishing guards for him and his family, in­
volves a tremendous expenditure of manpower. Placing the witness in a 
"safe house", or special facility, requires confining his activities and 
it is very difficult to keep the location of such facilities confidential. 
Relocation of the witness and his family involves numerous problems of ac­
complishing the move in secret and of establishing him in the new location. 
There are problems of re-empioy;ment. Documentation must be created to 
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substitute for actual recroerpdlSac~~a!i~~~~~ ~~~~:~i!~S l~~~e,o;d~~:~~~ingR~~o~ 
ords must be changed or all h i 
person to perjure himself. The people being protected usu ,Yo ave cr~m -
nal histories, so pose problems of employability and adaptab~l~ty. 

. , 
, , 

, 
I 
1 

t 
t 
1 
1 
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Title V of the Organized Crime Control Act of 1970 auth~rizes the d ; t 
o d for the security of government w~tnesses an , Ji 

Federal Law ~ 

Attorn:y Gez:eral to prodv~h e 0 families involved in legal proceedings against '! 
potent~al w~tnesses an e~r 0 d . 0 1 tivity 
a person alleged to have participated in an organ~ze crllIuna ac • J 
The Attorney General is authorized to: f 

provide for the heci1th, safety and welfare of 
witnesses and persons ••• and the families of 
witnesses and persons intended to be ca1:ed 
as Government witnesses in legal proceed~ngs 
instituted against any person alleged to ha~e 
participated in an organized cr~minalactiv~ty 
whenever, in his judgment, test~mony from, or 
willingness to testify by, such a witnes~ 
would place his life or person, or the l~fe or 
person of a member of his family or household, 
in jeopardy. Any person availing himself of 
an offer by the Attorney General to useos~c~ 
facilities may continue to use such fac~l~~~es 
for as long as the Attorney General dete~ne4 
the jeopardy to his life or person continues. 

For these purposes "go'Zernment" includes any state, territory, G~~-
olitical subdivision, as well as the United States.. The Attorney 0_ 

~ral may condition the protection of witnesses upon t~eDst~ or ~~~~~ 
vision's .agreeing to pay for th:ir maintenanc:. As 0 in:csta~~~. In'the 
the federal government has prov~ded such serv~ce for n f 11 
vast majority of witness protection cases, the state has paid th~fouials 
cost of such protection. To obtain this assistance, the state 0 ~c If 
concerned should contact an Assistant United States Attorney Gener~li 
it ,is determined that protection shSuld be provided, the U.S. Mars a s 
Service makes further arrangem~nts. 

Protection of a witness cannot safely end with t~e tria~, because he 
m be subOect to later jeopardy. The st~tute recogn~zes th~s by not 
s:~tin a ~ime limit on use of facilities. Few people, however, woUl~. 
want t~ remain indefinitely in protect:d facilitie:. 1 ~o h~~P ~~!:~a~ ~~v-

roblem, a program exists in which bus~ne~ses are e P ng 0 e . d 
~rnment relocate both federal and state 'W~t~esses. ~:r u~~~h~h:~~~e of 
witnesses have been relocated throu~h.the program: dOff t localities 
Commerc~' has set up meetings of bu~nness lead:rs~n ~ eren busi­
with officials of tl1e U.S. Department of Just~ce. The response by lun­
ness leaders has been very good and most of t~ose contacted have vo It 
teered to help provide jobs when the problem~s properly presented. 
is necessary to maintain maximum confidentiality about the p'rogram to 
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,PROTECTION OF WITNESSES 

protect the persons involved, and the Chamber of Commerce is not involved 
in the actual arrangements. 

A witness relocation under the program costs a great deal in terms 
of money and manpower. The Justice Department has a relatively small staff 
working on witness relocation. They are~ however, willing to share exper­
tise with the states when appropriate. Should a state wish to use the 
program, it can obtain an estimate of expenses for the relocation. These 
will include all out-of-pocket expenses, but will usually not include the 
salaries of federal employees working on the case. 6 

An article in Nation's Business about the program s~id that over 
one hundred and fifty firms have offered to hire persons under this pro­
gram, and that the firm's chief executive ispsually the only person who 
is aware of the employee's true identity.7 The article describes the steps 
involved in moving witnesses to new locations, establishing new identities 
for them, and maintaining confidentiality. It notes that "Unless there 
is a complete breakdown in the system it is impossible to trace the wit­
ness to his new home. Even the prosecuting atto~ey handling the case 

Idoes not know where his witness will be located." 

Any request for relocation should be submitted to Assistant Attorney 
General Gerald Shur of the U.S. Department of Justice. He will make the 
initial determination as to whether the Department of Just~ce can be of 
help,in the re;Location. It must be noted that the decision to relocate a 
witness is essentially left up to the local prosecutor. The Justice De­
partment will only provide advice, suggest alternatives, and/or render 
aid when appropriate. 9 

State Legislation 

As noted earlier, the federal facilities and relocation program may 
be used by states and localities. Some states may prefer to rely primar­
ily on this means of protection. Others, however, may want to have their 
own facilities or programs which mayor may not require enabling legis­
lation. It may be necessary to authorize by law the expenditure of funds 
to protect witnesses, whether protection is furnished by the state or by 
the federal government. 

COAG staff members interviewed directors of eight state organiz~d 
crime units; none of these considered state legislation necessary. al­
though several mentioned the problem of financing protection'. Several 
had provided protection for witnesses in organized crime cases or had 
used the federal law. New Jersey's Organized Crime and Special Prose­
cutions Section has been ~nvolved in relocation of witnesses on a .number 
of occasions, and reports that the process is terribly complex and hard 
to do well. 

Despite the complexities of relocation, one of the reasons advanced 
for the low level of state participation in the federal witness reloca­
tion program is that the states may be doing the relocation themselves. 
There are numerous pitfalls to a successful relocation. Since the great 
maj ority ,of witnesses are criminals, it is' sometimes difficult to get the, 
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witness to adjust to a law-abiding life style once he is relocated. In 
some cases the witness will attempt to exploit the relocation program by 
using his testimony for bargaining leverage.. It must be remembered that 
relocation exists to keep people alive, and not to buy testimony. Some 
witnesses are unwilling to take the decrease in income which often fol­
lows a reloca:tion. The witness as a criminal was often making much more 
than the position offered through relocation provides. Some witnesses 
are often unwilling to cooperate fully with the security measures involved 
in relocation, and may thereby endanger not only their own lives but also 
the lives of any agents accompanying them. A state should insist on total 
cooperation from,a witness before relocating him. lO 

Protection of witnesses is·one of the few areas of organized crime 
control law that does ~ot appear to involve constitutional issues. If 
legislation is needed to assure that persons who testify in organized 
crime cases are not jeopardized as a result, it is not likely that it 
would meet strong opposition. Such legislation, like the federal law, 
should probably state: the agency or official responsible for providing 
protection; the definition of witness; the types cf proceedings involved; 
limits, if any, placed on the period before and after the trial during 
which protection,may be afforded, and, if necessary, what funds are appro.­
priated. 

Interstate agreements might be very helpful 'in facilitating reloca­
tion, either temporary or permanent, to another state. A small state 
might find it difficult to protect a witness iIl: a non-institutional set­
ting, because of the difficulty of keeping his whereabouts 'confidential, 
and might wish to locate him in another state. 

COAG asked the states to cite th~ir laws concerning protection of 
witnesses. Twenty-five states reported that they had no such legislation. 
Several cited statutes relating to pratecting witnesses fram physical harm. 
These are summarized below to show different existing approaches. No state 
had legislation camparab1e to the federal law discussed abave. 

Texas now protects witnesses by making it a felony, punishable by 
imprisanment for two to six years, to tamper with a witness. Many other 
states presumably have similar laws. although they were not reported. 
Texas law defines tampering as offering benefits to a witness to falsify 
or withhold testimony, ar conversely, as coercing a witness. rrCoerce" 
is defined as: to threaten, to commit any offense; to accuse a person 
of any offense; to expose them to. hatred ~ contempt, qr ridicule,; to harm 
their credit or business repute; ar to take or withhold action as a public 
servant. ll ' 

The revised Kentucky Penal Code, effective January 1, 1975, makes 
"intimidating' a witness" punishable by one to five years imprisonment. 
Intimidation is defined as the "us.e of a threat directed to a witness 
or a person he believes may be called as a witness in any official pro­
ceeding" to influence testimony, induce avoidance of process, .or induce 
absence from'the proceeding. 12 

The 1973 North Carolina Legislature passed a law which allows a judge 
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to order protective custody far a witness upon th 't I 

d t " " e w~ ness request and a e erm~nat~an that he ~s a mater~al witness Th d ' ., ., . • e ar er may prav~de far 
protect~ve custady ~n a penal institution in a 1 th 
' t 't t' I . P ace a er than a penal 
~ns ~ u ~an, ar the· release af the witness t 1 f . 

, 0 a aw en arcement aff~cer 
The persan hav~ng custady af the witness may nat release him withaut h" 
consent a~ an arder fram the caurt. The pratective arder may be vacat~~· 
upon request af the witness ar up an the caurts awn matian.~3 

, A new calif~r~ia law helps pratect palicemen fram .reprisals by exernpt-
lng ~em ff~m furn~shing their hame address in affidavits depasi ti,ans and 
test~many • I 

. A M:ssachusetts, statute concerning intimidatian af witnesses was enacted 
In 1969~d amended ~n 1970. It pravides a penalty of up to. five years and 
~5,OOO f~ne,far anyane who., directly ar indirectly, willfully endeavars "to. 
:nfluence, ~rnpede, abstruct, delay ar atherwise interfere with" an 'tn 
~urar: ar c:my persan furnishing infbnnatian to a criminal investig~t:~ c~~~~rn­
lng v~alat~an af a state criminal law. The 1970 amendment made th' 1 _ 
ply ~l:a to. any~ne who. ~njures any persan ar damages his praperty ~~ a~:a~t 

.o.f g~:~ng such ~nfarmat~an ar testimany. A definitian af "criminal investi­
gata:- was also. added, and tncludes an individual ar graup who. is legall au­
thor~zed by, the state ar a pal.l.

S
' 'tical subdivisian to. canduct an investiga~iOn 

or prasecut~an af state laws.l 

, ,Wiscansin, in a 1969 law, set maximum penalties af $10,000 ar 5 years 
:mpr~sanmentl ar bath, far anyane whp causes badily harm to. a witness ar 
_~uror because af any testimany, verdict ar indictments.16 A bill in traduced 
In the 1973 Rh~d~ Island'Le~islature, but nat enacted, wauld have made it 
a fe1any to. cr~m~nally threaten a state's witness ar an infarmer. 

Availability af Funds 

,I~farmatian is ~at available as to. whether any states budget funds 
s~ec~f~cally to. prav~de pratectian far witnesses. A number af state arga­
nlzed crime cantral units, hawever, have canfidential funds. While such 
funds are always ,subject to. cantrals and meet standards af accauntability., 
t~ey are nat subJect to. public scrutiny. Far this reasan, they are same­
tlmes used far Such purpases, accarding to. infarmatian furnished the COAG 
staff. 

:he Department af Justice raised same abjectians to the federal act 
:~en ~t wa: pending, na:ting that "The questian af pratecting Gavern:ment 
J.tness~s ~s na~ ~ne af law but af practicality.rr17 It thaught that funds 
~hoUld nat be l~~ted to. the acquisitian af facilities, but shauld be al­
Owed far such-J.tems as the salaries and expenses af U.S. Marshals Fur-ther a ' t' .• 

eve' pprap~~a ~ans shauld be autharized to. pratect witnesses "in what-
r manner J.S deemed mast useful under the special circumstances af each 

case Such a pravi ' Id . d . ,s~an wall prav~ e the necessary flexibility to. ade-
qUately deal w~th this prablem. ,,18 
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STATE INVESTIGATIVE GRAND JURIES 

8. S'mTE INVESTIGATIVE GRAND JURIES 

The ancient institution of the grand jury is being viewed in a new 
light, as an investigative tool to combat organized crime. The federal 
government, as a result of the Organized Crime Control Act, has placed new 
reliance on the investigative grand jury. Several states have authorized 
grand juries which are not restricted in jurisdiction to a ,single county, 
and many others are considering such legislation. This report describes 
existing laws and delineates some possible questions of policy. 

Role of the Investigative Grand Jury 

The Chief of the Organized Crime and Racketeering Section of the U.S. 
Department of Justice described the advantages of "what has been our most 
effective tool: the investigatory g-rand jury:" 

••• [A] gra~d jury is awesome. The right of sub­
poena vests it with power that no detective or 
agent can legitimately wield. The threat of per­
jury prosecutions can cajole timid witnesses into 
giving information which would otherwise remain 
hidden. When a,witness is immunized, under a 
proper statute, he qan be coerced into telling 
all he knows with the threat of contempt proceed­
ings. Perhaps most importantly, the psychological 
effect of being called before the grand jury, of 
being summoned to answer questions in solemn, sur~' 
roundings before ordinary citizens~-this can un~ 
nerve ~he most hardened capo in La Costa Nostra. l 

The grand jury has been subject to criticism and it is sometimes 
suggested that it be abolished. 2 Others have suggested 'that its powers 
be limited. A resolution before the House Judiciary Committee would 
amend the Constitution to provide that no grand jury could present, in­
dict, or otherwise hold any person to answer for any federal offense. 3 
Two other resolutions would allow for periodic changes in what is now 
constitutionally mandat~d grand jury procedure. 4 On the other hand, 
there are those who contend that the grand jury has several distinctly 
valuable features. It can act as a safeguard for ',those: accused of a crime, 
since it is not dependent on the judgment of one individual, as is a pro­
secutor system. Through its investigations, the grand jury can secure 
evidence for law enforcement officials. It can investigate derelictions 
of duty by office holders. The system of holding regularly scheduled 
grand jury proceedings tends to involve many different citizens in the 
criminal law p~ocesses of the community.S 

While the composition and practices of the grand jury vary from state 
state, a few generalities can be made. The size of the grand jury ran­

ges from fifteen to twentY7three members. The grand jury' investigates cri­
,rninal matters presented to it by a court, a district attorney or other pro­

or its members. It usually meets behind closed doors and proceedings 
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STATE INVESTIGATIVE GRAND JURIES 

are somewhat less formal than those of a court, in that strict rules of 
evidence are not observed. The grand jury may usually subpoena witnesses 
and compel anyone but a prospective defendant to testify. Witnesses may 
plead the Fifth Amendment privilege against self-incrimination and be grant­
ed immunity. 6 According toa 1970 article, grand jury:t'eport powers exist in 
about half the states, on the basis of statute or common law. 7 

A New York court, in examining the grand jury's authority,·concluded 
-that "A grand jury must meticulously observe those provisions of law which 
define and limit its powers and duties and the procedures it must follow."e 
Statute and case law concerning grand juries vary from state to state.Examina­
tion of such law is beyond the scope of this report, which is limited to 
recent laws which authorize the Attorney General to petition for a state­
wide grand jury or to appear before a county invest:igating grand jury. 

The Task Ferce on organized Crime of the President's Commission rec­
ognized the importance of the grand jury in organized crime investigations 
by recommending that, in jurisdictions with major organized crime problems, 
at least one investigative grand jury be impaneled annually, and that its 
sessions should allow reasonable time t.o build an organized crime case, so 
that the grand jury would not be dismissed before successful completion of 
an investigation. The Commission recommended that courts allow reasonable 
time extensions and that the prosecutor should be able to appeal judicial 
dismissal of the grand jury, with a provision made for suspension of 
the dismissal during appeal. 

The Commission pointed out that the automatic convening of grand juries 
tends to force less diligent investigators and prosecutors to explain their 
lack of action. It also said that the grand jury should be able to replace 
local investigators and prosecutors with special counsel by appealing to an 
appropriate executive official, such as the Attorney General or Governor. 9 

The National Association of Attorneys General adopted the following 
recommendation at its 1971 winter meeting: 

The Attorney General should have power to call a 
statewide investigatory grand juEY' 

statewide problems cannot be met solely on the 
local leveL The Attorney General should have 
authority to call a statewide grand jury to inves­
tigate organized crime and other matters of general 
importance .10 

The current reemphasis on the grand jury's role in investigations has 
resulted in new laws at both thp. federal and state level. 

Federal Law 

Title I of the Organized Crime Control Act of 1970 establishes special 
federal grand juries in judicial districts having over four million popula­
tion. In addition., the A.ttorney General, his Deputy, or any designated As­
sistant Attorney General may certify to the chief· judge· of the district that 
such a jury is necessary "because of criminal activity in the district." 
In such districts, a special grand jury sh~ll be summoned at least once each 
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18 months unless another special grand J'ury l'S ,11 
t I 

serv).ng. The jury must 
mee at east once each 18 month period It h 11 , b " . . s a serve until it deter-
:~nes 'Yh:aJor:Lty vote that its business has been completed, but not more 
soa~X~~~de~e~h:~~t~~, eU~l~~S the court orders a 6 month extension. No term 

c e months, unless the grand' . tak' 
mony concerning noncriminal misconduct of ,J~ry' 1S ~ng testi-
a court. a publ1c Offl.c1al on dlrection of 

The court may order d ' , an a dl.t10nal special grand J'ury· impaneled when 
the court determines that th 1 e vo ume of business exceeds the grand J'ury's 
capacity to discharge its obligations. 

The constitutionality of this law h ' 
court decision A U S d' t ' as been upheldln at least one 

. .. l.S rlct court has u h Id th 
of two defendants before a sp '1 . pee. contempt conviction 
court held that th . eCla ?rand Jury called in Illinois. The 

e1r contempt conV1ction does not d th 
tion even though defendants ar ued that ,:ny . :m e~ual protec-
special grand jury without thegAttorne they r 771c;le :Ln,a,d:Ls~r1ct having a 
ing arguendo. that the pr ,. f Y G~neral s certlfl.catl.on. liAs sum-

, OV1S1.0n or call1.ng special g d' , . 
~ classification which imposes h ' ran Jur1es lnvolves 
the three [New York Ch' a eaV1er burden upon witnesses who live in 
, ' 1cago, Los Angeles] urban a th 1 " , 
1S not unreasonable or arbitrar II Th d . reas, e c assl.f1cat10n 
life of a special grand 'jury~' e efendants also argued that the 
ses, could be twice as long a:nth~~~~~qUentlY the inca:ceration of witnes-
court noted that a s eci ,a normal grand Jury. However, the 
called its te dP al grand Jury may be called in any district. Once 
all di~tricts.f:r an the burden upon unWilling witnesses is the same in 

At, th,e completion of its term, the grand J'ury, 'h h of a Wl. t t e concurrence 
rnaJorl.ty of its members, may submit a report: 

(1) con::erning noncriminal misconduct, malfea­
sa~c:, or ml.~f~asance in office involving org;nized 
cr:Lmlnal act1Vl.ty by an appointed public officer or 
employee.as,th~ bases for a recommendation of remo­
valor d1SCl.pllnary action; or 

, (~) regarding organized crime conditions in the 
dl.strl.ct .13 

The official or employee may be federal, state, or territorial. 

The court is required to examine the report and file it as 
record only if the court is satisfied that 't ' a public 
by 1 d II' 1 concerns a subJect authorized 

aw an 1S supported by the preponderance of the evidence". E h 
son named therein and a reasonable number of witnesses designated ~~ hf:

r
-

mu~t h:ve ~e:n affo:ded an opportunity to testify before the grand jury 
~:1or ~o f11:Lng of l.ts report. A cop~ of the report must be given to the 
co~:~na~amed an~ he h~s at least twenty days to respond. His response be-

, ~ppendl.x to the report, except for any parts which the court 
Sl.ders have been inserted II d 1 1 ., . con-Sub' . , . scan a ous y, preJudl.c1ously, or unnecessaril " 

Ject to certal.n other conditions, the report is then given to the ffr-
Or body who has jurisdiction over the person concerned. 0 l.cer 
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,. for grand jury reports on noncriminal conduct has been 
This prov~s~on , d 1964 New York statute, the con-

subject to controversy. It;l.s bas,e on a , t 14 The New York 
' 1 h Id by th-t state scour s. 

~!~tu~!~~~;;~Yh~! :~~~ls::~i~fc:nt diffe;ences, including a 7equirement_ 
tha~ the report be supported by a "preponderance of the credl.ble and Ie 
gaIly admissibIe evidence." 

The New York City Bar Committee, the 
and the American Bar Association section of 
vision of Title I. The latter group was: 

American Civil Liberties Union, 
Criminal Law opposed this pro-

strongly opposed to giving,the special g7and 
j~~y a power so inconsisteLt with our cons~~tu­
tional system of procedural due process whl.ch 

'des an opportunity for an accused person to prov~ , If' 
f t his accusers and defend hl.mse ~n a 

con ron 'f h hooses court of lalw and before a jury i e so, c , , : 
, , , ] would depr ive a publ~c ofhc~al [th~s prov~sl.on ... , 

1 of these rights and would subst~tute or emp oyee ' 
instead weak remedies allowing the accus~d person 
to testify before the grand jury, call Wl.tnesses 
before the grand jury and to file an ans~er to 
the grand jury report. This is nO,subs~~tute f~r h 
the constit.utional safeguards outl~ned l.n the Sl.xt 
Amendment, 15 

Senator McClellan, author of the Act, argued that: 

ample means are provided for evaluation of a grand 
"h "of crime but jury report, which is not a c ar~e, 1 duct 

a t of findings regarding noncrl.ml.na, con •.• 
th:ecourt supervising the grand jury studies both 
the evidence against the subject of the report ~nd 
the evidence which he adduced before the grand J~ry, 
to see whether the report is supported by the e~l.-
d The court's determination on that quest~on 

ence. 'h great is subject to appellate rev~ew •••. T.US, a 
deal of "evaluation" of thel~eport ~s done before 
it even reaches the public. 

, 0 this law "the report writing functions of 
The Senator notes that, pr~or t b ,t' t' {lY curtailed by district court 
federal grand juries ,have been s~ s,an ~a, tinue to issue and district courts 
level decisions, although g~'f-7d J~r;l.es cO~e Court has never ruled directly 
continue to accept reports. T e supr~ , 
on the reporting power of federal grand Jurl.es. 

, " b f C ngress in 1974 would have 
Legislation which was pendl.ng be, °lrle HOR 9008 was in the JU, diciary 

d' Y system The l. , •• " changed the gran )ur : ' , dId but were not held. The 
Subcommittee last year. Hearl.ngs ~e~e sC~~sUt;aditional role of protect-
bill seeks to "restore to the gran Jury l. d tions" The maximum 
ing individuals from harassment and unwarrante prosecu • 
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period of imprisonment for refusal to testify would be reduced from 18 to 
6 months. Bail would be required on appeal of contempt orders, unless 
the court finds that the appeal is frivolous. Appointed counsel would be 
required in contempt proceedings, if the witnesses were unable to afford 
his own counsel. The legislation Would prohibit the use of compelled 
testimony against a witness in all cases except perjury before the grand 
jury. The bill will be resubmitted to Congress in 1975. 

To date, no reports, on non-criminal conduct haYe been issued by fed­
era 1 grand juries. 

State Grand Jury Legislation 

Five states authorize statewide investigative grand juries', New Jer­
sey's law was passed in 196818 and Colorado's in 1971. 19 Florida20 and 
wyoming

21 
enacted such legislation in 1973. Rhode Island passed such le­

gislation in 1974 which became effective January 1, 1975.22 The New Jer­
sey law was extensively amended in 1973. 

These laws are substantially similar. The New Jersey statute provides 
that whenever the Attorney General, or the Director of the Division of Cri­
minal Justice, deems it to be in the public interest to conv~ne a grand 
jury which shall have jurisdicrtion extending beyond the boundaries of any 
single county, he may petition an assignment judge of the Superior Court. 
The assignment judge "may, for good, cause shown, order the impaneling of 
a state grand jury in which event said grand jury shall have 'state-wide 
jurisdiction". At least one jury serves at all times. Prior to the 1973 
amendments, the judge was required to consider whether the matter could 
e!fectively be handled by a county grand jury. The amendments also pro­
vided that the Division of Criminal Justice paid the expenses incurred by 
a county from prosecution of the grand jury's indictment. In Rhod.e Island, 
a regular statewide grand jury sits on a quarterly basis throughout the 
year. Th~ Attorney General may apply for the impaneling of as many addi­
tional statewide grand jur.ies as he deems necessary. This additional jury 
may not sit for longer than eighteen months. 

Colorado's and Wyoming's laws are similar, except that the chief judge 
of any district court may issue the order, and the judge must, in making 
his determination, require a showing that the matter cann9t be effectively 
handled by a county grand, jury. Wyoming's law gives the Governor, as well 
as the Attorney General, the power to petition for a grand jury. In Flor­
ida, the matters which"a grand jury may consider are enumerated in the sta.­
tute. 

The administrative director of the courts in New Jersey, or the state 
court administrator in Colorado, prepares a list of prospective jurors 
drawn from existing jnry lists o:E the counties. In New Jersey, the composi­
tion is the same <;is a county grand jury. In Colorado, the administrator 
need not include ,jurors from every county in the state, but may select jur­
ors frQm counties, near where. the judge presides. Both states provide that 
not1!lore than,one-fourth of ,the jurors shall be from anyone county. In 
Wyoming, the clerk, upon receipt of an order by the district judge of the 
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court granting a petition to impanel a statewide grand jury, shall prepare 
a lis,t drawn from existing jury lists of the county. In all three states 
the judge selects the jury; in Colorado, he does so with the advice of the 
Attorney General. In Rhode Island, the jurors are selected at random from 
the names of all prospec"tive grand jurors appearing on current lists com­
piled pursuant to statutory directive. 

"" .: 

Wyoming, New Jersey, Florida and Colorado provide that the judge who 
issued the order impaneling the grand jury shall maintain judicial super­
vision of it, and that all formal returns of any kind shall be made to him. 
He may order "the consolidation of an indictment returned by a county grand 
jury with an indictment returned by a state grand jury to fix venue for 
trial. In New Jersey, jurors are summoned by the sheriff of the county 
in which they reside; in Colorado, they are summoned by the clerk of the 
court in which the petition for impaneling was filed. The expenses of the 
grand jury are paid by, the state under all laws. 

These statutes specify that "the presentation of the evidence shall 
be made to the state grand jury by the Attorney General or his designee". 

In 1971, Oklahoma adopted a constitutional amendment providing for 
multi-county grand juries. 23 However, enabling legislation has not been 
enacted concerning such matters as jury selection or the Attorney General's 
authority to prosecute indictments resulting from the grand jury, so no 
action has been taken under the amendment. Legislation to clarify these 
matters was introduced in 1974, with the Attorney General's support but 
failed of passage. It will be proposed "again in the 1975 Session. 

Legislation to authorizA statewide grand juries was intrQduced in the 
1971 Pennsylvania General Assembly and in subsequent sessions. This would 
allow the district attorney or the Attorney General to apply to a county 
court for summoning·of an in.vestigative grand jury when this was "neces­
sary because of criminal activity within the county". Refusal to grant ,an 
application would be appealable to the Chief Justice of the Supreme Court. 
The Attorney General could also apply to a justice of the Supreme Court for 
a statewide investigative grand jury when, in his judgment, tile matter 
could not be adequatelY handled by ~ county grand jury. The Bill contains 
detailed provisions concerning investigative grand juries' powers and ?ro­
cedures. As of January 31, 1974, it had passed the Senate a~d was pending 
in the House. Like the federal law, the proposed Pennsylvania legislation 
would authorize issuance of the reports concerning noncriminal misconduct, 
malfeasance, or misfeasance by a public officer. This portion of the Penn­
sylvania bill corresponds closely to the federal statute. 

The Wyoming statute provides that t~€ statewide grand jury, in addi­
tion to its power to indict, may "cause an investi~ation to be made into 
the extent of organized criminal activity within the state and return a 
report thereon", if the Attorney General so requires. 

Legislation. at one time pending in Iowa would. have allowed the Attor­
ney General to petition the Chief Justice of the State Supreme court to im­
panel a grand jury. The grand jury would be impaneled in the same manner 
as a county grand jury, except that challenges could be made only by the 
Attorney General. 
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A Bill introduced in the 1973 New Y , 
would have provided for stat 'd ork Leg~slature, but not enacted' 
to the county grand J'ur~es eAw~ te tand,regional grand juries, in addition' 

~. s a ew~de g d' 
a state supreme court and Would " ran Jury Would be impaneled'by 
prosecutable {n any crimin 1 exam~ne evidence "concerning offenses 

d · - a court of the state d ' 
c')n uct, nonfeasance or neglect ' , ,an concerning any mis-
whether criminal or otherw~s" ~n PUb:~c off~ce by a public servant 
d ~ e. A reg~onal g d" ' ence of offenses prosecutable' th ' ran Jury would examine evi-
same bill would have provided f~n e cr~minal courts of the region. The 
eral's office. or a State Prosecutor in the Attorney Gen-/ 

The Criminal Division of th " 
pared a. feasibility st d f ~ Lou~s~ana Attorney General's office pre-
th t th U Y 0 a state-wide grand ' , a e main practical problem th Jury.Th~s analysis found 
cause of the necessity for' was e cost and financing involved, be- ' 

, Jurors coming from d' t 1 one solut~on would be t 11 ~s ant paces. It noted that 
. , 0 a ow the Attorney Gener 1 t k 

par~sn grand juries, using a stat 'd "a 0 mae greater use of 
and th ' ew~ e grand Jury only' f ' 

Ose ~nvolving statewide public officials. 24 or ~ap~tal cases 
I 

Other ~aws Concerning the Att - orney General's Authoritz 

Several other states have Ie' , , 
General to present eV;d g~slat~on wh~ch authorizes t.he Attorney 

~ ence to a grand J'ury Ith statewide. In Califo ' , " , a ough these juries are not 
ior court 25 ~h At~rn~a, grand Jur~es are selected by order of the super-
ed 'f • - e .,orney Genex:al may demand that 

~ One has not been selected. 26 In addition: a grand jury be impanel-

bl~e~eyer the Attorney General considers the 
pu ,~c ~nterest requires he m'ay " w' th " 

t th " ~ or w~ th-
o~ e Concurrence of the districtatto 
d~rect th d ' rney, 

, , e gran Jury to convene for the inves~ 
t~~at~on and considera'tion of such matters of 
cr~minal natu h a re as e desires to submit it H 
may take full charge of the presentation of SU~h 
matte:s ~o the grand jury, issue subpoenas, re­
pare ~nd~ctments, and do all other things in;i-
dent thereto to the same extent as th d' , 
attorney may do.27 e ~str~ct 

The grand jury is furnished with 
statewide process by subpoena. 28 broad investigative powers, including 

A 1970 Ohio law authorized the Atto 
organized criminal activity wh d' rney General to investigate any 
sembly.29 If there en ~rected by the Governor or General As-

appears to be cause for prosec t' th 
eral shall refer the evidence to th ,u ~on, e Attorney Gen-
a regular or special grand jur Aefprosecut~ng attorney or directly to 
e:a~ powers in grand jury inve~~i ati~:sother s~at7s give the Attorney Gen-
C~ t~zen 's grand jury as ' ~ . In M~ch~gan, he can use the 
before the rand ' an ~nves~l.gatory tool.30 In Nevada, he may appear 

g Jury, exam~ne w1tnesses, and present e~idence.31 

Wisconsin law provides'that a grand' 
crime"which is statewide in ~ury may be convened to investi-

nat1,lre, ~mpOl:tance or influence"{32 if 
gate 
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such activity involves more than one county, the Attorney General It\a~ ap­
prove charging the costs of the proceeding to the Department of Justl;-ce. 
Using this statute, the Attorney General had "rejuvenated the.gr~nd Jury 
concept as an investigative device tl 33, initiating four grand Jur~es ov~ 
the 1969-71 biennium. 

A 1973 amendment to the Code of Criminal Procedures imposed a ~e­
quirement for a preliminary hearing following indictment by a ?rand JU~y, 
Because of this, the grand jury law is no longer used. Extens~ve use ~~ 
made in Wisconsin of "John Doe" investigations, under an old statute whlch 
provides that: 

If a person complains to a judge that he has rea­
son to believe that a crime has been committed within 
his jurisdiction, the judge shall examine the complaint 
under oath and any witness produced by him and may, at 
the request of the district attorney shall, subpoena 
and examine other witnesses to ascertain whether a crime 
has been committed and by whom committed. The extent 
to \·]hich the judge may ,proceed in such examination is 
within his discretion. The exaTtlination may be adjour­
ned and may be secret. Any witness examined under this 
section may have counsel present at the examination 
but such counsel shall not be allowed to examine his 
client, cross-examine other witnesses or argue before 
the judge. If it appears probable from the testimony 
given that a crime has been committed and who commit­
ted it, the complaint shall be reduced to writing and 
signed ahd verified; and thereupon a warrant shall is­
sue for the arrest of the accused. subject to s. 971. 23 
the record of such proceeding and the testimony taken 
shall not be open to inspection by anyone except the 
district attorney unless it is used by the prosecution 
at the preliminary hearing'or the trial of the accused 
and then only to the extent that it is so used.34 

The provision for counsel was added recently. This type proceeding is 
frequently used by the Attorney General's office, ~hich is au~horized by 
statute35 to investigate crime which is statewide ~n nature, ~mportance 
or influence. The Wisconsin Supreme Court has defin~d a John Doe ~roceed­
ing as "primarily an investigative device, out of wh~ch can come e~~e;'36 
an exoneration, by implication at least, or a formal charge of a cr~me • 

Kansas' Revised Code of Criminal Procedure retained provisions for 
county grand juries.37 It also provides that the,Att~~ne~ General, an 
Assistant Attorney General, or a county attorney who '~s ~nformed or has 
knowlec1,ge of any alleged violation of the laws of Kansas'" may apply. ~o a 
district judge to conduct an inquisition. The judge subpoenas the w~tnes­
ses. The Attorney General, Assistant Attorney General, or count~ attorney 
may issue subpoenas if the laws violated pertain to specified cnmes. Tes­
timonY is under oath and thE!prosectltor may grant immun~ ty. ,Wi tnesse7 are 
entitled to counse1. If there is pro}:)able cause to bel~eve that a cr~me 
has been committed, the Attorney General,· an Assistant Attorney General, or. 
a county attorney may file a complaint and testimony'and a warrant for ar­
rest shall be issued. 
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In 1972, Washing'ton enacted a Criminal Investigator Act "to serve law 
enforcement in combating crime and corruption".38 It pnovides for summons 
of a grand ~ury whenever a superior court thinks there is sUff'icient evi­
dence.of cr~me or co::ruption in the county, or whenevE7r requested by a pro­
secut~n? attorney, c~ty attorney or corporation counsel, Attorney General, 
~r spec~alprosec~tor a~poin~ed ~y the Governor on request of the grand 
Jury. The grand Jury shall J.nquJ.re into all lIindictable offenses within 
the county ~hich are,presented to them by a public attorney or otherwise 
come to. the~r att~nt~oni \11 thus, its jurisdiction is limited to the county.­
~ superJ.or court Judge may be designated by the court as a "special inquiry 
Judge ll

, to hear evidence of crime and corruption. 

The Wasington law provides that, upon request of the county prosecu­
~or,~the,Attorney General shall assist him before the grand jury or special 
J.nqu~ry Judge. It also authorizes the court to direct the Attorney General 
to supe::sede the 19cal prosecutor, in which event the Attorney General is 
respons~ble for prosecuting any indictments which are returned. Finally 
the ~aw :>ays that II when the Attorney General is .conducting a criminal in~ 
vest~g~t~~n pursuant t9 powers otherwise granted him, he shall attend all 
grand Jur~es or special inquiry judges in relation thereto and shall pros­
ecute any indictments returned by a grand jury. II 

Composition and Procedures 

The Color~do statute authorizes the Attorney General to petition for 
a state gra~d Jury ~nd authorizes the judge to order such a jury IIfor good 
cause shown. The Judge could presumably decline to order a jury impaneled. 
The federal law creates permanent special grand juries in· heavily populated 
a::eas, and allows the Attorney General or his designated assistants to cer­
tJ.fy.the need for grand juries elsewhere. Neither Colorado nor New Jersey 
specJ.fy how the foreman of the state grand jury is selected, so the same 
methodsapPl y

3§s for the county grand jury; in both states, he is appointed 
by the court. Federal grand juries, however, elect their own foreman. 

Length of service of these grand juries differs. 'Members of Colorado's 
~tate grand jury serve,for one year, unless discharged sooner by the chief 
Judge, alt~ough a county grand jury serves for 18 months. 40 In New Jersey, 
t~e grand Jury law does not specify the term, but a county grand jury con­
tJ.hues for twenty weeks and the judge may order an unlimited number of 3-
month extensions. 41 The special federal grand jury meets for 18 months 
but may, by majority vote, extend its term for additional periods of 6 ' 
mont~s,., not to exceed a total. term of 36 months. 42 The U. S. Department of 
Just~ce favored this provision for extensions because: 

It would have the effect of stimulating prosecutors 
and investigators to take effective and timely ac­
tion against organized crime in their districts. 
It would also insure that grand juries would stay 
insessioh long enough for the unusually lengthy 
period of time often required to build an organ­
ized crime case. Lastly, it would eliminate the 
possibility or arbitrary termination of a grand 
jury by supervisory judges.43 
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The Second Circuit has held that this time extension avail~le tO,a 
special federal grand jury is not applicable to a Ru~e 6 gr~nd ~~ry wh2ch 
happens to be involved in the investigation of organ2zed c:2me., The 
court said that "each type of grand jury has its own durat20n f2~ed by 
its own statute". Therefore, the statute under which th~ gran~ JU:y was 
formed controLs; its life span and not the nature of its 2nvest2gat20n. 

There are differences in grand juri~s' subpoena powe~s, California 
specifically authorizes the Attorney General to s~bpoen~ w2tnesSes befor~ 

d ' T Oh'o the Clerk of the Court 2S to lssue subpoenas wen. the gran Jury. ~n l, , 45 
required by the grand jury, prosecuting attorney, or Judge. Neither 
the Colorado nor the New Jersey state grand jury laws mention subpoena 
powers, but they state that these bodies shall have the same powers as a 
county grand jury. 

A grand jury does not normally have the power to subpoena witne~ses 
directly. Usually,however, the court will issue them for the grand Jury 
without question. The court's willingness to issue and enforce subpoenas 

... may be partially explained by the secrecy of 
grand jury proceed.Lngs which generally p:otect~ the 
individual from any significant harm unt~l an 2n­
dictment is made or a report issued at the end of 
the investigation. It is at that time that the 
court may most intelligently determine whether the 
grand jury has exceeded its allowed scope of in­
vestigation. 46 

Because of the variations in a grand jury's power to call witnesses, this 
is a point states might wish to clarify when drafting legislation. 

Courts traditionally have held that procedural safeguards dO,not ~p~ 
Ply to grand jury proceedings, because the grand jury can't determ2n

4
e
7 

gUl.I, 
t d t tr" Thls "The grand jury merely investigates and reports. roes no y. 

concept has been criticized because, as one commentator notes: 

In addition to the absence of counsel, the scope 
of the grand jury's inquiry is generally not limi­
ted as it would be at trial; there is frequently 
no requirement that an indictment be based on evi­
dence which would be admissible at trial; and be­
cause of the ex parte proceedings, the witness has 
neither the right to confront those who might im­
plicate him, nor the right to testify in his own 
behalf. 48 

..ll,nother recent article c;:ompares the grand jury to the prelimina:y ~ea:i~~. 
It sugqests that the concept of 'fcri tical stage of thepros~cut~on m~g t 
equally well be ClPplied to grand jury proceeding:, thus makl.ng 2~ subJ

4
e
9
c 

to recent Supreme Court decisions on Fif.th and Sl.xth Amendment rl.ghts. , 
Another critic points out that 'grand jurors mqst place enormous trust l.n 
the prosecutor's guidance", because it is he "who tells them what the 
charge is, who selects the facts for them to hear, ~'1ho shapes the tone and 
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feel of the entire case." He alone understands the legal principies and 
procedures inVOlved, and the admissibility of proposed evidence. Finally, 
'when a case is'brought into the grand jury room the prevailing feeling is 
that t~e ~ro~ecutor wouldn't bring it there if he didn't think he could get 
a conv7ct~on ,50 These considerations apply primarily to an indictina 
grand Jury, but have some application to an investigating grand jury. ~ 

Washington's Criminal Investigatory Act of 1971 specifically pro­
vides for counsel. 51 An individual called to testify before a grand jury 
is g-iven the right to counsel, and must be told of this right. The at-­
~orne~ may be present during all proceedings attended by his client, unless 
lmIDUnlty helS been granted, in which case the individual may leave the room 
to confer "'lith his attorney. Utah also gives witnesses before the grand 
jury a right to counsel,52 but most states do not. 

The Supreme Court has said specifically that a witness before a grand 
jury has no constitutional right to counsel. 53 One reaso~ is that, as 
Senator McClellan has noted, "the secrecy of grand jury proceedings is de-­
signed in part as a means of protecting witnesses and suspects from pre­
judice through disclosure to the public that their a,ctivities are being 
, t' t d ,,54 h" , 
l.nves l.ga e . T lS nas been considered to lessen or o.bviate the need 
for counsel. 

Operation of State Grand Juries 

ColoradO, New Jersey, and Florida have used their state grand jury 
laws. Their experience ipdicates that such statutes provide a practical 
approach to expanding the Attorney General's powers in combating crime. 

The 1971 Colorado law has been used every year subsequent to its 
enac,tment. The first investigation involved a multicounty drug operation 
in which there were many potential defendants in each county. Rather 
than call a special grand jury in each jurisdiction, the statewide jury 
was impane!led, because the witnesses before the jury were essentially , 
the same in each case. In the second instance, a jury was impaneled to 
investigat:e apparent arson in condominium developments in a multi-county 
metropolitan area. Under the law, the Attorney General may deSignate 
someone else to present the cases to the grand jpry. In the first case, 
the local district attorney was designated, but the Attorney General's 
office i~ handling the second case. 'This case is still under investiga­
tion by the grand jury. Another major investigation concerned possible 
corruption in the state prison system. A fourth concerned a multi-county 
problem of brIbery of public officials by a chemical company, and resulted 
in a number of indictments." In addition to the condominium fires, the 
grand jury in 1974 investigated a nursing home chain for possible crimi­
nal violations and also a series of people for possible tax violations. 55 

The Attorney General of Colorado reported to COAG that "I have en­
countered no expressed objection to the statewide grand jury concept. 
Quite the cohtrary, our law seems well received in this state" 56 A spec­
ial committee wasappointed'by the Chief Judge of the state Supreme Court 
to make recommendations concerning the entire jury system. The committee, 

-127--

I 

! 
I 

i 
.f 

I 

I 
I 
I 

I 
I 

! 
I 
i 
I 
I 
I, 



, , 

STATE INVESTIGATIVE GRAND JURIES 

which was composed of judges, district attorneys, the public defender, and 
private attorneys, recommended that the statewide grand jury be continued. 
It also recommended that witnesses be allowed to have counsel inside the 
grand jury room, and that district attorneys be given the power to subpoe­
na witnesses before the grand jury. 

~ , 

The Director of the Division of Criminal Justice of New Jersey's De-
partment of Law and Public Safety believes that: "The State Grand Jury has 
been a very effective agency in this state. It has not conflicted with the 
local grand juries or prosecutors, but rather has supplemented them by fil­
ling an important gap in our law enforcement structure. 'iS7 The state grand 
jury is used for many matters brought to the attention of the Attorney Gen­
eral's office by the State Police, and is not limited to organized crime. 
For example, one case concerned an attempt by a chief of police to fix a 
traffic ticket, on the assumption that municipal corruption was a matter of 
statewide interest. Another involved homicide by an interstate motorcycle 
gang. 

From 1969 to December 29, 1973, New Jersey's statewide grand juries 
have returned 330 indictments, naming 841 defendants. The major offenses 
involved have been as follows: gambling - 122 indictments; public corrup­
tion - 63; major thefts - 43; loansharking - 8; perju~y - 12; narcotics -
11; prison riot cases - 43; fraud - 7; murder - 6; labor corruption - 4. 
Other offenses for which indictments have been brought are contempt, arson, 
illegal electronic surveillance, criminal 'antitrust, forgery, and conspir­
acy. Most cases are multi-county C'.lt~lOUgh some corruption cases have been 
confined to a single county. All in'{estigation and presentation for these 
grand juries have been handled by the Organized Crime and Special Prosecu­
tors section of the Department of Law and Public Safety, and all cases re­
sulting from the grand juries have been tried by this section or by the 
Department's Trials Section. In New Jersey, the State·Police are under the 
Attorney General, so work with the Organized Crime Section. 

The Flc.'xida statewide grand jury law has been used twice. ,The first 
investigation was headed by the state's atto~ney from Hillsborough County 
and involved an investigation of drug abuse and drug traffic. The second 
investigation is presently underway.58 
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l An investigation brought under Washington's 1971 Criminal Investiga-

tory Act disclos'ed a wicle$pread "payoff" system operating wi thin the Seat- i 
tIe Police Department which reached to the highest level of city government. 59 f 
Several cases bave been brought which relate to the investigation and re- ~ 

suIting indictments, although none of these challenged the statute's consti- 1:' 
tutionali ty • 60 ~ 

Investigations have been carried out under the 1970 Ohio 'law directing 
the ,Attorney General to look'into organized cr:i.minal activity on direction 
of the Governor or General Asserobly.6l The first two investigations brought 
through the statute did not actually d~al with organized grime qa!:jes. The 
first one which concerned alleged criminal ;;lctivity at Lima State Ho'spital, 
was headed by the Chief of the Division of Criminal Activities, as.!:i,isted 
by investigators from the Highway PatrOl. The other concerned the disorders 
at Kent State University in 1970. investigations are presently ~nderway un­
der the statute which involve organized criminal activity. Information Wi3.S 

not available regarding the nature of the investigations. 
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The state grand jury which investi ated ~_" 
report. Some of the ~ndJ.' VJ.' dIg Kent S LoC1t.:6 fJ.led a special' 

• ua s named therei f'l d Act, claiming that this t n J. e under the Civil Rights , repor was unlawful ad' f ' 
F~rst Arnendmentfreedoms Th n an J.n rJ.ngement on their 

. e court ordered th punged. It found that "a rtf ' e report destroyed and ex-
authority if the report vio~~~~s ~hean OhJ.o,gra~d jury is iss~ed without 
sure of evidence" 62 In d' grand Jury s secrecy agaJ.nst disclo-• ren erJ.ng spe 'f' , 
"The Special Grand Jury takes ove th cdJ. J.C wrJ.tten findings on offenses, 
, r e uty of a pet't ' J.ng body, and determines guilt .. 63 h' , J. Jury, acts as a try-
ority. . T J.S J.S beyond the scope of its auth-

, The federal law has been used extensivel . , 
wJ.t? federal organized crime strike for y, .P~tJ.cularly J.n connection 
str~ke forces and they rely h 'I ~es. ThJ.s J.S a useful tool for the eavl. y on l.t. 

A~ailable information indicates that 
statewl.de' the few jurisdictions wh~'ch have or specJ.al investigative grand 

juries have found'them very useful. 

thelm~:~ ~!~~~~t~:n~r!:!::!~ustice in N~W Jersey has said that li[o]ne of 
statewide grand jury ,,64 oth Y ~OOlS agaJ.nst public corruption is the 
to strengthen the At~orney Ge:~r:l~tes ~aY,WiSh to,consid7r this approach 

s ro e ~n organJ.zed crJ.me contro~. 
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WITNESS IMMUNITY 

. 9. WITNESS IMMUNITY 

Witness immunity legislation has long been recognized as an effective 
tool in law enforcement. This chapter will review the fundamental consti­
tutional issues involved and report the current status of legislation. Infor­
mal, non-statutory immunity is beyond the scope of this chapter. l 

Intruduction 

In Kastigar v. United State~, Mr. Justice Powell noted t~at: 

The power of government to compel persons to testify 
in court or before grand j'xries and other governmental 
agencies is firmly established in Anglo-American juris­
prudence. The power with respect to courts was estab­
lished by statute in England as early as 1562, and 
Lord Bacon observed in 1612 that all subjects owed the 
King their "knowledge and discovery" ••• [T]he general 
common law principles that "the public has a right to 
every man I s evidence" was considered an "indubitable 
certainty" which "cannot be denied" by 1742. The 
power to compel testimony and the corresponding duty 
to testify,. are recognized in the Sixth Amendment re­
quirements that an accused be confronted with the wit­
nesses against him and have compulsory process for 
obtaining witnesses in his favor. 2 

This essential pcwer of government to compel testimony is not unqua,li­
fied, however. A fundamental exception to the duty to testify is the Fifth 
Amendment privilege against compulsory self-incrimination. This privilege r 

standing alone, effectively bars proof of certain criminal activities when 
the only parties who could give useful testimony are themselves implicated 
in the offense. But, as Dean Wigmore notes: "The privilege protects only 
against legal consequences of conduct; hence, the le~al consequel.ces lack­
ing, the privilege does not exist for such conduct." The practice of 
granting immunity from prosecution to witnesses for the state was begun in 
early 18th Century England. The practice was carried to the American Colonies 
where the colonial legislatur'es of penns'ylvan:i,a and New York enacted early 
immunity statutes. 4 Today, the federal government, all states, the District 
of Columbia and Puerto Rico have witness immunity legislation. 

Professor Henry Ruth at a National Association of Attorneys General Con­
ference, stressed the critical need for testimony by cooperating witnesses 
in the fight against organized crime: 

I recall a remark made here in Massachusetts a couple 
of years ago when a bill was pending tha.t 'We do not 
want our cases made by finks. I Well, most of the orga­
nized crime cas'es' are made by finks, and you are goin.g 
to want to subpoena them to these investigative grand 
juries and maybe give them immunity. At least, you 
will want the authority available; if not general 
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, 't f those crimes in which immunity, certainly ~mmun1 y or 
organized crime enforcement will most likely come up 
with indictments.S 

In a recent article, Attorney General Lee Johnson,of orego~ noted,t?at 
"an immunity statute is particularly useful in prosecut1ng~rgan1zed ~r1~1-
oal activity. In crimes such as gambling or sale of na~cot1~s, the v~ct~m 
is as guilty as the perpetrator. Unless the state can ~mmun1ze one, 1t 1S 

very difficult to prosecute the other.'6 Another artic~e., notes that, unt~l 
recently, immunity legislation has applied.on~y t~ ~pec1f1c offenses. Th1s 
reflects a view that "the immunity device 17 ]ust1f1ed o~l~ ~here, be~ause 
of the nature of the crime under investigat10n, the acqu1s1t10n of eV1dence 
from untainted sources is especially difficult.,Q 

Constitutional Issues 

The most prominent constitutional issue related to witness i~unit~ 
has been whether the Fifth Amendment requires transactional ,or use 1mmun1ty 
in order to compel incriminating testimony. The Pennsylvan1a Attorney Gene­
ral's brief in Pennsylvania ex reI Specter v. Mario Riccobene gave the fol­
lowing definitions of "transactional" and "use" !mmuni ty,: 

I if This distinction may be illustra~ed aS,fo l~ws; , 
an individual receives 'transact10nal 1mmun1ty 1n a 
grand jury investigation of narcoti~s,in ~hic? he al­
so is compelled to discuss his part1c1pat10n 1n a mur­
der, prosecution for murder could not subsequently be 
undertaken. Thus, the witness may not be prosecuted 
for any crime about which he is compe~led ~o te~ti~y 
before the grand jury. In contrast, use 1mmun1ty 
is much narrower. The grant of immunity is limited 
to the actual testimony which the witness is com­
pelled to give, Thus, in the hypothetic~l [case) 
outlined above, although the actual test1mony con­
cerning the murder could not be used, the witness 
would still be subject to prosecution for ti1e mur-
der to which he referred if other independent evi­
dence could be obtained. 

[U]nlike a 'use' immunity statute where independent 
evidence derived from compelled testimony could be 
used, the 'transaction' immunity statute is an ab­
solute bar. 8 

Counselman v. Hitchcock9 was the first case in which the constitution­
ality of a witness immunity statute was considered by the U.S. supreme,court. 
In that. case, a unanimous Court held that a federal statute which pr~v1de~ 
immunity solely from the use of compelled testimony was not co~xtens1ve w1th 
the privilege it replaced. The court stated that the statute -could not~ 
and would n~t, prevent the use of his testimony to sea:-ch out oth~r t~s~1mony 
to be used in evidenct;! against him. ,i1:0 Therefore the w1tn~ss was Just~f1ed 
in refusing to testify after the grant of immunity. In ~1ctum at the end of 
the opinion, the Court stated that an immunity statute, .l.n order to be con­
stitutional, "must afford absolute immunity against future prosecution for 

, '1 t ,,11 the offense to wh1ch the qUE'st:Lon re a es. 
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Soon after the Counselman decision, a new immunity statute applicable 
to proceedings before the Interstate Commerce Commission was enacted by the 
Congress. This legislation, The Compulsory Testimony Act. of 1893, was draft­
ed to satisfy the broad language of Counselman and provided that: 

No person shall be prosecuted or subjected to any pen­
alty or forfeiture for or on account of any transaction, 
matter or thing, concerning which he may testifv or 
produce evidence, documentary or otherwise ..• ,,12 

In Brown v. Walker13 the Supreme Court held that the immunity provided by 
this section was co-extensive with the Fifth Amendment privilege and there­
fore constitutional. Subsequent state and federal statutes followed this 
basic form, providing transactional immunity. Not until 1964'was there any 
doubt that these statutes met the minimum constitutional requirement. 

In a 1964 decision, l1urphy v. Waterfront Commission, 14 the Court seem­
ed to suggest that legislation providing immunity for the "use and deriva­
tiv(2 use" of compelled testimony would withstand a constitutional challenge. 
The 'Iuestion before the Court in that case was whether a state, by a grant 
of transactional immunity under state law, could compel a witness to testi­
fy to facts that tended to incriminate him under federal law. 

The court held that such testimony could be compelled but that the 
"co~p~lled, testimony, and ~ ts frui~s, cannot be ,us~d in a~y manner If'S federal 
off1c.1.als l.n connectJ.on W1 th a cr1m1.nal prosecut10n aga1ns t him. #I In a 
footnote, the Court stated that the federal government would have the burden 
of proving that a subsequent federal prosecution against the witness was not 
derived from the fruits of the previously compelled testimony in state court: 16 
Presumably, the decision would cover a reverse situation by protecting the 
recipient of federal immunity from state prosecution and by protecting the 
recipient of immunity in one state from prosecution in a sister state based 
upon evidence derived .from the fruits of the compelled testimony. 

Based upon the language in the Murphy opinion and re-examination of 
Counselman, the new federal general immunity statute17 and a New Jersey 
immu~~ty statute for investigations of the State Commission of Investiga­
tion provide immunity from the use of compelled testimony and evidence 
derived therefrom. The question of whether use and derivative use immuni­
ty is constitutionally sufficient was brought directly before the Court in 
recent challenges to the constitutionality' of bot.h statutes. In' the com­
panion cases of Kastigar et al v. United states;19 and Zicarelli v. N.J. 
State Commission of Investigation~O decided May 22, 1972, the Court up-
held the consti tutionali ty of these statutes ~ . 

••. the immunity provided by 18 U.S.C. sec. 6002 
leaves the witness and the prosecutorial authori­
ties in substantially the same posi tion as if the' 
witness had claimed the Fifth Amendment privilege. 
The immunity is therefore coextensive ~ith the 
privilege and suffices to supplant it. 
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In a subsequent criminal prosecution of a witness compelled to testify by 
a grant of use ana derivative use immunity, the prosecution has the burden 
of proving affirmatively that its evidence is derived from a legitimate 
source wholly independent of the compelled testimony. 

In another opinion handed down the same day, Sarno v. Investigating 
commission,22 the court rejected a challenge to a Illinois transactional im­
munity statute. The petitioner claimed that the statute failed to give him 
full transactional immunity as required by Counselman. Since neither party 
contended that the scope of immunity provided by the Illinois statute was 
less than the "use and derivative use" standard of Kastigar, and Zicarelli, 
the writ was dismissed as improvidently granted. 

Following the decisions of the Court in Kastigar and Zicarelli, state 
legislatures may revise their immunity statutes so as to prohibit only the 
fluse and del"ivative use" of compelled testimony. As Table 7 shows, a number 
of states are considering or have proposed this change. The usefulness of 
a "use immunityll statute was pointed out by Professor G. Robert Blakey at 
a NAAG conference: 

••• If you have immunity statutes that are transac­
tional in character, work. to shift them into "use" 
immunity statutes. The usefulness of the use type 
of immunity has nothing to do with the legal fact 
that you can go out later and prosecute a witness, 
after you immunize him. While the theory says that 
is what you can do--for any prosecutor to do it is 
asking for trouble. With transactional immunity, 
all the witness has to do is mention the transac­
tion; he does not have to fill in the details. So 
his attorney can tell him to just mention it, and 
then say, "I don't remember. H But with a "use" 
statute, a smart attorney advises his client to 
tell all he knows, because the more he tel~s, the 
less can be later used against him. So "use" stat­
utes encourage fuller disclosure by witnjsses and 
that is what they are really all about. 2 

Federal Legislation 

The National Commission on Reform of Federal Criminal Laws recommended 
legislation to reform the fe<leral immunity laws both in form and substance. 
In place OI the more than fifty specialized immunity provisions tied to particu­
lar substantive statutes, the Commission suggested a singl-e immunity provision 
applicable to compulsory testimony in three situations: court-grand jury 
proceedings; formal administrativehearingsi and Congressional investigations. 
Satisfied that a substitution of use and derivative use immunity for transac­
tional llrumunity would meet constitutional requirements, the Commission pro-
posed a "use" type statute. 24 -

The recommendations of the Commission served as the model for Title II 
of the Organized Crime Control Act of 1970 which provides that: 
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Whenever a witness f 
' 'I re Uses on the b ' prl.V~ ege against self-' ,: , laSl.S of his 

or provide other 'f l.n~rlmlnatlon, to testify 
, In ormatl.on in 

or anclllary to-- a proceeding before 
(1) a court or grand ' 
(2) an agency of the 6u~~ ~f the United States, 
(3) either HOUse of C nl e states, Or . 

. ongress a ' , 
the two Houses or ,.' JOlnt committee of 

, , a Comml.ttee 0 ub el.ther HOuse, r a s committee of 
and the pers9n presiding OVer 
cates to the witness an order 1he proceeding communi-
the witness may not r f ssued under this part 

e use to Com I' , on the basis of his p , 'I P Y wlth the order 
nation; but no test' r~v~ ege against self-incrimi_ 

lmony or other ' f ' pelled under the ord ( " ~n ormat~on com-
, er or any lnfo t' or ~ndirectly deriv d f rma lOn directly 

, - e rom such test' lntormation) ma-y be d' lrnonyor other 
use aga2nst th 't criminal case, except . ,e Wl ness in any 

, , a prosecut2on for . gl.v,l.ng a false statem " perJury, 
comply with the order~~~' or otherWlse failing to 

This section reveals several ' 
l~w: The act replaces the num ro lmp~rtru:t changes in federal immunity 
V~s2on for all offenses and pr~ce~~ prlor-2mmunity statutes with one pro­
W:-t~esses _compelled to testify res. ::'he SCope of immunit}, granted to 
ml.nlm~ required ~6 the constit~:~~na c~~~mof privilege is limited to the 
v. Un~ted ~tates. ' . e statute was upheld in ~_~igar 

, S?me prior statutes, such as th 
chomm2ss2on Immunity Provision of 1893 e fre

f
quent1Y copied Interstate Commerce 

W en a subpoe d ' . , Gon erred immuni t t ' , nae . w~tness testified' Th . . y au omat~cally 
of ~nadvertant and gratu~tou . e 1970 act avoids the possib~l't . . ... s grants of imm 't ,-'- 1 Y 
ness clalm his priVilege against self-' ,U~l y,by requiring that a wit-
a grant of immunity. l.ncr~ml.nat2onas a pre-condition to 

The President's Commi ' 
~ustige in its 1967 report ;:~~::m~::a~~Wt~n:o~cement and Administration of 
n:~n;cted at ~oth.thestate and federal ~eve~oad hgeneral.i~unity statutes 

,e or Coordl.natlon between the .' T e Comm~SSlon stressed th 
T~tle II of the 1970 Act reco . gove~nmental units with immunity pow 27 e 
a cent l' . - gn~zes th~s need by , , er. 
t ra ~zed role in federal grants of' .' glVl.ng the Attorney General 
ers, there must be a "public interest" l.mmU~2~y. In court-grand jurv mat­

Attorney ~ ap~tr'oved by the Attorney.G c~rhflcation b~ the United States 
Stat~s D~strJ,ct Court for an order 2trnera , a~d, anapp12cation to a United 
the public interest" determinatio d In

h 
adm~m-strative hearing matters 

testify are left with the agency n:~ t e POwer to issue a direction t~ 
General. 29 In a ' ' su J ect to the approval f h 

" . ongresslonal investi atio s ;" 0 t e Attorney 
m~y l.Ejsue. an or,der: compelling testi~on n r the Unl.ted States District Court 
elther HOuse or two-thirds of . ~ Upon the. reques-t of a maJ'ority of 
aI' , ' . any comm2 tte d' 

PP l.Cat2on was served on the Atto' e, an30lf ten da.ys notic/.> of such 
rney General. -

Since Kastigar, the challeng'es t 
o use immunity orders under section 
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TABLE 7. WITNESS IMMUNITY LAWS 

Alabama No general statute. Specific sections include~ 
ALA. CONST. Art. 8, sec. 189 - Election law violations. 
ALA. CODE tit. 28, sec. 90 (13) (l951) - Trade practices in-

Alaska 

Arizona 

Arkansas 

California 

vestigations. 
ALA. CODE tit. 29, sec. 171 (1915) Common carrier's 1i-

quor violations. 
ALA. CODE tit. 29, sec. 234 (1909) - Seizure of liquor. 

No general statute. Specific sections include: 
ALASKA STAT. sec. 06.05.020 (1951) - Banking and finance. 
ALASKA STAT. sec. 23.20.070 (1955) - Department of Employ­
ment security. 

ARIZ. REV. STAT. ANN. sec. 13-1804 (1969, amended 1971) -
Transactional immunity for witnesses compelled by court to 
testify before any judicial or grand jury proceeding. 

No general statute. Specific sections include: 
ARK. STAT. ANN. sec. 73-225 - Proceedings before Commerce 
commission. 
ARK. STAT. ANN. sec. 81-1114 (j) - Employment Security 
Commission. 
ARK. STAT. ANN. sec. 66-2122 - Insurance Commission hear-
ings. 
ARK. STAT. ANN. sec. 66-3014 - Insurance trade practice 
hearings. 
ARK. STAT. ANN. sec. 73-225 & 84-105 - Public Service 
Commission. 
ARK. STAT. ANN. sec. 41-4120 - Sabotage Prevention Act. 
ARK. STAT. ANN. sec. 67-1253 - Securities Act. 
AR1<. STAT. ANN. sec. 70-310 - Un.fair Practices Act. 

CAL, PENAL CODE sec. 1324 (1968, amended 1969) - Transac­
tior:a1 immunity in felony proceedings and in Attorney Gen­
eral's investigations of· organized crime grant.ed by court 
at the written request of District Attorney or Attorney 
General. The ~969 amendment, adding provision for immuni­
ty in Attorney General's investigations of organized crime, 
will remain in effect only until the 91st day following 
adjournment of 1974 legislature unless reenacted. Consti­
tutionality upheld in people v • Williams, 11 Cal. App. '3d 
1156, 90 Cal. Rptr. 409 (1970); People v. Boehm, 270 Cal. 
App. 2d 13,. 17 Cal. Rptr. 590 (1969). 
CAL. PENAL CODE sec. 1324.1 (1968) - Transactional iromuni­
tyfor witnesses compelled to testify in misdemeanor pro­
ceedings granted by court at request of District Attorney. 
CAL. PENAL CODB sec. 1099, 1101 - When two or more defen­
dants are jointly accused, the court may at any time be­
fore the defendants begin their defense, on the applica­
tion of the prosecutor, direct any defendant to be dis­
charged that he may be a witness for the state. Such an 
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California 
(cont 'd.) 

Colorado 

Connecticut 

Delaware 

I. 

Florida 

Georgia 

Hawaii 

Idaho 

order is an ac. quittal of the defendant a b t discharged and is 
CAL ar 0 another prosecution for the same offe 
. . GOV. CODE seC. 9410 _ I '. nse. 

before the legis1at mmun~ty afforded witnesses 
ure. 

COLO. REV. STAT ANN 1 
Transactional i~uni~ s:c. ,~4-1-18 (1963, amended 1969) -
in any proceeding inv;lv~~ w~tn~sses,cornpelled to testify 
granted by the u t g a,v~olatlon of the penal law 

co r upon mot~on of state's attorney. 

~ONN',GEN. STAT. ANN. sec. 54-47a (1969) lmmunlt f ' - Transactional 
y or wltnesses compelled t " 

proceedings involvin ,0 test~fy ~n criminal 
, g narcotlcs gamblin f 1 ' 

cr~mes of violen e ' g, or e onlOUS 
state's attorneyCorg~~:t~d by cour~ upon application of 
cuit court. e prosecut~ng attorney of cir-

DEL. CODE ANN. tit 11 
immunity for witne~ses' sec·

1
3508 (1967) - Transac.tional 

prosecutions and grand :ompe,led t~ te~tifY in criminal 
f Att 

Jury ~nvest~gatlons upon mot' 
o orney General and order of court. lon 

FLA. STAT. sec. 914.04 (formerly 
renumbered and amended 1970) sec. 932.29, amended 1969, 
witnesses compelled to testif; Transactional immunity for 
before court having felony . in all criminal prosecutions 

d 
trlal jurisdiction, and in all 

gran jury investigations. 

No current general statute 
district attorney authorit' t:

B 
6: wo~ld h~ve provided a 

in a felony trial with a y 19r nt ~mmunlty to witnesses 
pprova of tr~al court judge: . 

~AWAII REV. LAWS sec. 62lC 1-3 (1971) - G ' 
lmmunity statute W't eneral w~tness . l ness before court 0 d ' 
be compelled to testify and given tra rt,gran Jury may 
by ord f . nsac lona1 immunity 

er 0 courts upon application 'of stat 
HAWAII REV. LAWS sec. 746-15 _ Witness s . e. , 
given transactional immunity. e In gambllng cases 

H~WAII REV. LAWS sec. 728-8 - Transactional irom 't 
wltnesses in conspiracy trials. A use immunity ~~lY for 
to pass the 1973 legislature. failed 

IDAHO CODE ~NN. sec. 19-1114 (1970) - P " ment b 't ' rOVlSl.On for agree-
, y,Wl ness In criminal proceeding to testify volun-

tarlly l.n return for transactional immunity P , 
attorn h t' . • rosecutlng 

ey w 0 a talns hl.S agreement submits it t 
approval. 0 court for 

IDA~O.CODE ~NN. sec. 19-1115 (1970) - Transaction l' , 
ty ~n any "1 a l.romunl-crlmlna proceeding. Prosecuting att 
quests order from court and hearing held f ,orney re-
show h or Wl. tness to 

cause w y he should hot be compelled to testify. 
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TABLE 7. WITNESS IMMUNITY LAWS. 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

ILL. ANN. STAT.ch.38 5ec.106 (Smith-Hurd 1963) - Transac­
tional immuni.ty granted by court at motion of the state in 
any investigation before a grand jury or trial in any 
court. 
ILL. ANN. STAT.ch.63 5ec.315 (Smith-Hurd 1971) - Transac-
t1.onal immunity for witnesses compelled to testify before 
Illinois Crime Investigating Commission. Upheld in Sarno 
v. Investigating commission, 32 L. Ed. 20. 243 (1972). 

IND. ANN. STAT. sec. 9-l601a (1969) - General immunity stat­
ute for all criminal prosecutions. Prosecuting attorney 
requests in writing an order compelling testimony from a 
witness who is given notice and a hearing. A witness com­
pelled to testify shall "not be prosecuted on account of 
any answer given or evidence produced. 1\ 

S.F. 568, 1974 Legislature, Transactional immunity for wit­
nesses'compelled to testify in any judicial proceeding upon. 
motion of Attorney General or county attorney and order of 
court. 

ANN. sec. 23-3102 (1970) - Tran,saction,al i,~uni­KAN. STAT. 
ty granted to witnesses compelled to test1fy at 1nqu1s1-
tions by Attorney General, Assistant Attorney General, or 
county attornev. " . 
KAN. STAT. ANN~ sec. 62-1428 ... Transactional.1mmun1ty may 
be granted to witnesses in gambling prosecut10ns. 

No general statute. 
KY REV. STAT. ANN • 
of prostitution. 
KY REV. STAT. ANN. 
KY REV. STAT. ANN. 

Specific sections include: 
sec. 233.070 - Actions to abate houses 

sec. 436.510 ... Gambling prosecutio~s. 
sec. 437.140 - Conspiracy prosecut~ons 

Act No. 410, 1973 legislature, added article 439.1 to Code 
of Criminal procedure, authorizing use immunity. Other 
specific sections include: 
LA. REV. STAT. sec 15:468 - Bribery or corruptly influen-
cing officers. 
LA. REV.. STAT • sec • 51: 146 - Discovery. proceedings under 
monopoly laws. 
LA. REV. STAT. 
proceedings. 
L..2\. REV. STAT. 

sec. 23:1663 ... Unemployment compensation 

sec. 53:204 - Sabotage; Disloyalty. 
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Maine . 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

ME. REV. STAT. ANN. sec. 15-13l4-A (1968) - Transactional'im­
munity granted to witness who is compelled to testify in 
any criminal prosecution. The Attorney General must ap­
prove the grant 'of immunity prior to court order compel­
ling testimony. 

No general statute. SB 541, not enacted by 1972 session, 
would have provided general use or derivative use immunity 
to witnesses compelled to testify in criminal proceedings .. 
States attorney, after fifteen days notice to Attorney 
General, would apply to court for order compelling testi­
mony. 
Specific immunity sections include: 
MD. ANN. CODE art. 27, secS. 23 & 24 - Prosecutions for 

'bribing athletic participants and public officials. 
MD. ANN. CODE art. 27 secs. 39, ,262, and 371 - Gambling 
and lottery prosecutions. 
MD. ANN. CODE art. 33, sec. 26-16 - Prosecutions for elec­
tion irregularities .. 
MD. ANN. CODE art. 27, sec. 400 - Ninor obtaining liquor .. 
MD. ANN. CODE art. 27, sec. 542 - Sabotage prosecution. 

MASS. GEN. DAWS ch. 233, sec. 20C-201 (1970) - General im­
munity statute providing transactional immunity to witness­
es compelled to testify in criminal proceedings for thirty­
eight enumerated offenses. At grand jury proceedings, a 
Supreme Court Justice may grant immunity upon application 
of the Attorney General or District Attorney. At trial, 
a Superior Court Judge may grant immunity, to a witness 
who had Supreme Court immunity before grand jury, 

MICH. COMPo LAWS sec. 767.19a 5< 767.19b (.1,970) - Transac­
tional immunity for witnesses compelled to testify in any 
matter before grand jury upon application of prosecutor 
to Judge who s.ummoned the jury. 

MINN. STAT, sec. 609.09 (1963) - Transactional immunity.,to 
witnesses compelled to testify in any criminal proceeding. 
prosecuting Attorney in writing applies to court for oraer, 
granted after notice and hearing if not contrary to public 
interest. 

No general statute. 
MISS. CODE ANN. sec. 
MISS. CODE ANN, sec. 
prosecution. 
MISS. CODE ANN. sec. 
MISS. CODE ANN. sec. 
MISS. CODE ANN. sec. 
MISS. CODE ANN. sec. 
MISS. CODE ANN. sec. 
MISS. CODE ANN. sec. 

Specific sections include: 
1101 - Anti-trust proceedings. 
2049-06 - Champerty and maintenance 

2527 - Dueling. 
35 - Futures contracts. 
2529 GatUbling. 
5861 '- Game and Fish violations'. 
3337 - Witnesses befo~~ legislature. 
2630 - Liquor law viol,l:ions. 
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TABLE 7. WITNESS IMMUNITY LAWS 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Mexico 

No general statute, Legislation was introduced but not 
passed in the 1972, 1973 & 1974 Legislatures that would have al­
lo~ed use immunity. It would have provided use and deriva­
tive use immunity to witnesses compelled to testify in 
any criminal proceeding upon application of the. state's 
attorney or Attorney General to the court. 
Specific sanctions include: 
MO. REV. STAT. sec. 416.230, 416.330, 316,370, 416.400 -
Anti-trust proceedings. 
MO. REV. STAT. sec. 386.470 - Public Service Commission 
MO. REV. STAT. sec. 73.840 - Public utilities Commission. 

No general statute. Specific sections include: 
MONT. REV. CODES ANN. sec. 94-1617 (1947) .. Extortion. 
MONT. REV. CODES ANN. sec. 94-2422 (1947) - Gambling. 

No general statute. Specific sections include: 
NEB. ~V. STAT. sec. 28-707 (1929) - Bribery to attain 
paving contracts. 
NEB. REV. STAT. sec. 28-960 (1925) - Gambling. 
NEB. REV. STAT. sec. 45-113 (1929) - Usury. 

NEV. REV. STAT. sec. 178.572 (1967) - Transactional immun­
ity for witnesses compelled to testify in any grand jury 
investigations or trial upon motion of 'state. 
NEV. REV. STAT. sec. 465.050 (1911) - Gambling prosecutions. 

N.H. REV. STAT. ANN. sec. 516:34 (1967) - Transactional 
immunity for witnesses compelled to testify in any crimi­
nal proceedings upon application of state's attorney with 
Attorney General's approval. 

N.J. REV. STAT. sec. 2A:81-173 (1968) - Use and derivative use 
immunity for witnesses compelled to testify in any criminal 
proceeding. If a person refuses to answer a question on the 
ground that he may be incriminated thereby, the prosecuting 
attorney with the approval of the Attorney General may apply 
to the court for an order compelling testimony. 
N.J. REV. STAT. sec. 52:9M-17 (1968) - Use and derivative 
use immunity for witnesses compelled to testify in investi­
gations of the N.J. State Commission of Investigation. Twenty­
four hours written notice to the Attorney General and county 
prosecutor. Upheld in Zica;relli v. N.J. State Commission 
of Investigation (USSCt. - 5/22/72). 
N.J. REV. STAT. sec. 2A:8l - 17.1 ~~. Use and derivative 
use immunity for public employees who, under the statute, 
maybe compelled to testify as to matters pertaining to 
their public offices. 

No general s.tatute. Specific sections include: 
N.M. STAT. ANN. sec. 64-27-40 (1941) - Investigations of 
Commission regulating motor carriers. 
N.M. STAT •. ANN. sec. 69-7-7 (1941) - Corporation Commission 
hearings. 
N.M. STAT. ANN. sec. 53-2-12 (1941) - Violations of hunt­
ing and fishing regulations. 
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New Hexico 
(cont'd) 

New York 

North Carolina 

North Dakota 

Ohio 

N.M .. STAT. ANN. 
lewdness cases. 
N.H. STAT. ANN. 
N.M. STAT. ANN. 
N.H. STAT. ANN. 
hearings. 
N.~L STAT. ANN. 
tion hearings. 

sec. 

sec. 
sec. 
sec. 

sec. 

40A-9-l5 (1963) - Prostitution and 

40A-19-l4 (1963) - Gambling. 
58-9-19 - 'Insurance Hearings. 
65-3-8 - Oil and gas regulation 

59-9-11.9 - Unemployment compensa-

N.M. STAT. ANN. sec. 58-9-34 - Insurance (1973). 
N.N. Laws 1973, Ch. 225 - Governor's Organized Crime Pre­
vention Commission hearings. 

N.Y. CODE CRIM. PROC. art. 50 (1971) - Transactional immun­
ity for witnesses compelled to testify in any legal pro­
ceeding other than grand jury investigation upon motion 
of state and court order. . 
N.Y. CODE CRIM. PROC. sec. 190.40 - Transactional ,immunity 
for witnesses compelled to testify in grand jury investi­
gation. 
N.Y. EXEC. LAW sec. 70-a(6) (1971) - Deputy Attorney 
General conducting organized crime investigations may con­
fer immunity in accordance with 50.20 of CRIM. PROC. LAW 
after notice to the district attorney of the county. 

No general statute. 
N.C. GEN. STAT. sec. 
l~quor. 
N.C. GEN. STAT. sec. 
ties. 

Specific sections include: 
8-55 - Gambling and illegal sale of 

163-90, 163-277 - Election irregulari-

N.C. GEN. STAT. sec. 14-354 (1913) - Prosecution for in­
fluencing agents and servants in violating duties owed em­
ployers. 
N.C. GEN. STAT. sec. 75-11 - Attorney General investiga­
tions of monopolies. 
Passed by the 197-3 legislature and effective July 1, 1975: 
N.C. GEN. STAT. sec. 15A-I051 et~. - Transactional im­
munitY.f07 witnesses compelledito testify before courts and 
gr~d Jur~es upon application of district attorney with notifi­
cat~on to Attorney General 

N.D. CENT. CODE sec. 31-01-09 (1967) -Transactional im­
munity for ~itnesses compelled to testify in any criminal 
proceeding. If a witness refuses to answer questions on 
the grounds that he might be incriminated thereby, the 

'prosecutor may apply with Attorney General's approval iEor 
an order compelling testimony. 

OHIO REV. CODE sec. 2939.17 - Use immunity in Attorney 
General's investigations of organized crime before special 
grand jury. 
OHIO REV. GODE sec. 2945.15 (amended 1974) - When two or more 
defendants are tried jointly, before the defense begins the 
trial court may discharge one or more defendants to be witness­
es for the state in return for transactional immunity. Use 
immunity for witnesses compelled to testify in any criminal 
proceeding. 
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TABLE 7. WITNESS IMMUNITY LAWS 

Oklahoma OKLA. CaNST. art. 2, sec. 27 - General transactional immu­
nity provision for witnesses compelled to testify in any 
trial or investigation. 

• 

Oregon 

Pennsylvania 

Puerto Rico 

Rhode Island 

South Carolina 

South Dakota 

Specific sections include: 
OKLA. STAT. ANN. tit. 26, sec. 446 - Bribery of voters. 
~OKLA. STAT. ANN. tit. 21, sec. 670 - Duels. 
OKLA. STAT. ANN. tit. 40, sec. 221 - Employment Securities 
Act. 
OKLA. STAT. ANN. tit. 21, sec. 951 - Gambling. 

ORE. REV. STAT. sec. 136.617 & 136.619 (1971) - Transac­
tional immunity for witnesses compelled to testify in any 
criminal proceedings upon motion of the district attorney 
and order of the court. 
Specific sections include: 
ORE. REV. STAT. sec. 506.625 - Fishing. 
ORE. REV. STAT. sec. 625-340 - Banking. 

SB 118 - Pending .bill would pro~·~.de "use and derivative" 
immunity to witnesses compelled ';0 testify before any 
coUrt, grand jury, administrative or legislative proceed­
ing (Had passed Senate as of Jan. 31, 1974). 
PAc STAT. tit. 19, sec. 640.1 et~. (1968). - Transac­
tional and use immunity for witnesses compelled to testify 
in organized crime proceedings and investigations upon peti­
tion of the Attorney General. Upheld in Petition of Specter, 
439 Pac 404 1 268 A.2d 104 (1970). 

P.R. LAWS ANN. tit. 34, secs. 1476-1479 (1954) - Transac­
tional immunity for witnesses compelled to testify in any 
criminal proceedings. 

R.I. GEN. LAWS ANN. sec. 12-17~15 (1969) - Transactional 
immunity for witnesses compelled to testify in. any crimi­
nal proceeding before the Superior Court or grand jury 
upon ?pplication of the Attorney General. 

No general statute. Specific sections include: 
S.C. CODE ANN. sec. 10-1805 - Public nuisance investiga­
tions. 
S.C. CODE ANN. sec. 62-307 (1961) - Securities investiga­
tions. 
S.C. CODE ANN. sec •. 66-54 - Unfair competition investiga­
tions" 
S.C. CODE ANN. sec. 37-1222 -Insurance investigations. 
S.C. CODE ANN. sec. 66-115 - Fair trade investigations. 
S.C. CODE ANN. sec. 16-85 - Criminal ac:til:>ns for abortion. 
S. C. CODE ANN. sec. 16-66 - Dueling.·· 

S.D. COMPILED LAWS ANN. sec. 23:"'40-12 (1877) - Transac­
tional immunity for witnesses compelled to testify in any 
investigation or prosecution conducted by the state. 
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Tennessee 

Texas 

Utah 

Vermont 

Virgini'a 

Washington 

West Virginia 

No general statute. 
TENN. CODE ANN. sec. 
investigatic;ms. 

Specific sections include: 
69-107 (1891) - Restraint of trade 

TENN. CODE ANN. sec. 2-2239, 2-2240 - Election law viola­
tions. 
TENN. CODE ANN. sec. 3-319 (1931) - Legislative hearings 
and investigations •. 
TENN. CODE ANN. sec. 8-2709 (1915) - Proceedings to re- . 
move state officers. 
TENN. CODE ANN. sec. 39-4412 (1941) - Treason, disloyalty, 
sabotage. 
TENN. CODE P~~. sec. 50-1342 - Employment Security Commis­
sion. 

TEX. CODE CRIM. PROC. art. 1.05 (1965) - OUtlines the 
rights of an accused including right to not be compelled 
to give evidence against himself. Case law under,this 
section establishes procedure for prosecuting attorney to 
promise immunity to a witness in rp-turn for incriminating 
testimony. If the witness continues to refuse to testify 
he may be compelled to do so by court order. 
TEX. CODE CRIM. PROC. art~ 32.02 (1965) - Authorizes 
state's attorney's dismissal of a criminal action with the 

'permission'of the court. Such a dism~ssal may be pursuant 
to an agreement not to prosecute. 

UTAH CODE ANN. sec. 77-45-21 (enacted 1971) - Transactional 
immunity for witnesses compelled to testify in any criminal 
proceeding. The Attorney General, district attorney and 
county attorney have the power to grant immunity. 

VT. STAT. ANN. tit. 12, sec. 1664 (1947) - Transactional 
immunity for witnesses compelled to testify in misdemeanor 
cases. 
VT. STAT. ANN. tit. 13, sec. 3436 (1947) - Transactional 
immunity for witnesses compelled to testify in treason 
prosecutions. 

No General statute. Specific sections for: liquor viola­
tion r bribery, disorderly houses, fish and game violations, 
illegal gambling, monopolies, and corruptly influencing 
agents. 

WASIl. REV. CODE ANN. sec. 10.52.090 - Transactional immuni­
ty for witnesses compelled to testify in actions for the 
following offenses: Abortion - sec. 9.02.040; Anarchy­
sec. 9.05.050; Bribery - 9.18.080; Dueling - 9.30.050; 
Gambling - 9.47.130. 

W.VA. CODE ANN. sec. 57-5-2 - Transactional immunity for 
witnesses oompelled to testify in any criminal proceeding. 
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Wisconsin 

Wyoming 

WIS. STAT. sec. 325.34 - Transactional immunity'for,wit­
nesses compelled to testify in any criminal proceed long 
upon motion of the district attorney and order of, the , 
court. Use immunity statute failed bf enactment 1.n 1973. 

WY.9. STAT. ANN. sec. 35-347.43 (1971) - Transactional im­
munity for witnesses compelled to testify in narcotics 
cases. A use immunity la\1 failed of enactment in 1973. 
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WITNESS IMMUNITY 

6002 have come in various situations. In Goldber9 v. u.s.,31 use immunity 
was granted the petitior _' but he refused and was held in contempt. Gold­
berg argued that despite the breadth of the law, 'the intention of Congress 
was to exclude from those witnesses required to testify under an immunity 
grant any person who is already the subject of a criminal complaint for the 
same transaction into which the grand jury is inquiring. However, the Se­
cord Circuit Court of Appeals refused to accept this argument, as it sus­
tained the contempt conviction and stated that the fact of prosecution isn't 
enough of a distinction to keep Kastigar from applying. The court did 
state, ho"..vever, "that it "would be greatly troubled if the government were 
seeking t:.n indictment of Goldberg from the grand jury before which he is 
being asked to testify." 

The application of use immunity grants in quasi-judicial hearings has , . 32 . 
been dealt with in a number of cases. In Napolitano v. Ward, the Seventh 
Circuit Court of Appeals held that a judge, who had beengra,nted immunity 
for testimony about some of his allegedly illegal activities before a grand 
jury that had indicted his co-conspirators, had no right to challenge the 
use of his testimony by the Illinois Courts Commission proceeding that led 
to ~is subsequent removal from the bench. The court sustained his removal 
on the grounds that it was not a penal aspect of the proceedings by the 
Courts Commission. This same result was reached in disbarment pruccedings 
based upon an attor.ney's·testimony in a criminal proceeding under an immunity 
grant. In this case, the Illinois Supreme Court held that the immunity 
order is limited only to criminal prosecutions and punishments. 33 

Courts differ as to the question of compelling testimony at th~ ~isk 
of foreign proserution. Two circuit court opinions, In re Tierney, 4 and 
In re Parker, 35 hold that a federal grand jury witness who is granted im­
munity ca.n he compelled to give testimony which may subsequently facilitate 
foreign prosecution. Their decisions are based on the ra"tionale that the 
witness' testimony is given under such st+ict secrecy that any real danger 
of foreign prosecution is eliminated since disclosure of "the secret testi­
mony cannot be made without court order. If any substantial likelihood of 
foreign pros~cution appeared upon a request for disclosure/ the court could 
simply refuse to make the testimony available. In re Cardassi,36 however, 
a district court held that the immunized witness can't be forced to give 
testimony that mi.ght bring about "her prosecution by Mexico. The court ar­
gued that the strict secrecy rationale did not even remotely provide t~e 
degree of protection" necessary to remove any particularly incri:minating 
effect. 

A judicial conflict"also exi.sts as to the application of the perjury 
exception of section 6002. As noted earlier,' th"e statute prevents the use 
of immunized testimony in :i. prosecution against a witness except in a 
"prosecution for perj ury, giving a false statement, or othexwise failing 
to comply with the order. It The dispute centers around the issue of wheth­
er or not the perjury exception applies to a prosecution based on statements 
made prior to the immunized testimony. The courts agree ·that if the sec .... 
tion does apply to such a prosecution, the statute is uncon.stitutional as 
violative of the Fifth Amendment since it would no't provide protection co­
extensive with thatAmendment~ However, the courts disagree as to wheth-
er or not the'statute does apply to such a prosecution. 

-149-

" 
" !i 
II 

II 

\ 
!. 

I 
I 



WIn~ESS IMMUNITY 

a Cal;fornia federal district court held that the In In 're Baldinger, ~ , I Th ase 
' 'd was therefore. unconstitut~ona. e c statute appl~ed retroact~vely an '1' the FBI false infor-

d d 'ury witness who had prev~ous y g~ven 
involve a gran ] , . 'd . t t which .she was now to give testimony 
mati on concerning the same ~~c~ en °t d d that if she were required to 

f th grand j ury Bald~nger con en e . . 
be o~e e .. • e t ri hts would be violated" because her. test~­
test~fy, her F~fth ~~~dm n l~ be used against her in a prosecut~on for 
mony before the grand Jury cou Th urt held the statute has 
having made false statements to ~he FBI. e co I 

more than a prospective applicat~on: 

It is clear that for a grant of immunit~ under the 
use immunity statute to provide protect~on coe~­
tensive with the Fifth Amendment privileg~ aga~nst 
self-incrimination, it must protect the w~tness from 
prosecution for acts of perjury of false statements 
committed prior to the,grant of immuni~y. The pro­
posed immunitj order in this case prov~des no such 
protection to Niss Baldinger: The ~ourt hol~sthat 
the exception from immunity ~n sect~on 6002 7s not 
l'mited to perjury or false statements made ~n the 
c~urse of the compelled testimony, but enco~pas~es 
as well perjury or false statements,made.pr~~a~n 
t 'me Therefore the scope of the ~mmun~ty ~ . , ... f th court would be conferred upon Miss Bald~nger. ~ e 
grapts the proposed immunity order would not be co­
extensive with the Fifth Amendment?7 

h db' two other District Courts, 
A contrary,res~lt has been ::cD~strrct of Columbia in In re'Ap-

however. The Dlstr~ct Court of 'tt e has held that the statute 
plication of U.S. Senate select,co~~ ~ within the boundaries of 

l' I rospectively and ~s t ere ore 
app ~es on y Pdm t. 38 Chief Judge John Sirica said that: the Fifth Amen en 1. 

The court cannot acquiesce in the Baldinge~ construc­
tion (infra) of section 6002. The statute s.languag~1 
't legislati ve history, and the well-'establ~shed pr~n-
~ s . t t t must be read so ' Ie that wherever reasonable, sa u es , , 
cJ.Pto reserve their constitutionality, all conIDJ.ne to af-
as ,. . , 1 The court holds that firm prospectJ. ve applJ.catJ.on on y. , , _ 
the statute and proposed immunity order as ~r~tten, satJ.s 

d no amendment J.S needed. fythe witness ' concerns, an . 
It s'brains the language of section 6002 ~o r~ad ~ t N~~, 
having any other than a prospective apphc~tJ.O~. 1"­
only is the statute susceptible of a const~tut~ona ~.tl 
ter retation, the Supreme Court itself has foun~ t~at 39 
it ~UliY satisfies the Fifth Amendment's proscrJ.ptJ.ons. 

State Legislation 

f state immunity legislation ~e COAG staff ha, s compiled a 'table 0 th: 't 
.l,U 11 b t one state., statutory au , ()l':J. y, which accompanies thi::; report. In au. f h' r 

1 a witness to testify over a 4CIO.aJ.In 0 J.s. p J.-must exist in order to compe Th trary 
. . by an offer of immunity. e coOn, vilege against self-incrim~nat~on 
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rule is followed in Texas, where, if a prosecuting attorney's promise of im­
munity is sanctioned by the court, the witness may be compelled to testify.41 
In order to use this basic prosecutorial tool, every American jurisdiction 
has enacted at least some form of witness immunity legislation. 

The traditional legislatiVe approach to witness immunity has been to 
provide separate immunity statutes for certain specific offenses and pro­
cedures. As an example, MiSSissippi has sixteen separate immunity statutes 
including: Miss. Code Ann. sec. 1100,1101 (Anti-trust proceedings); ~. 
Code Ann. sec. 2049-06 (Champerty and Maintenance); Miss. Code Ann. sec. 
2527 (Dueling); Miss. Code Ann. sec. 2529 (Gambling); Miss. Code Ann. sec. 
35 (Prosecutions related to future contracts); Miss. Code Ann. sec. 5861 
(Game and Fish violations); Miss. Code Ann. sec~ 3337 (Witnesses before 
legislature); and Miss. Code Ann. sec. 2630 (liquor law violations). 
Approzimately half of the Jurisdictions still provide for witness immunity 
in this patchWork manner, as the accompanying table shows. The other states 
have followed the modern trend toward general immunity statutes. 

A Model State Witness Immunity Act Was developed by the American Bar 
Association Commission on Organized Crime and approved in 1952 by the Com­
missioners on Uniform State Laws. 42 The Act provides that a witness in any 
criminal prosecution or grand jury investigation who has invoked a valid 
claim of Fifth Amendment protection may be compelled to answer or provide 
evidence on the motion of the 'prosecuting attorney "and with the approval 
of the Attorney General or the court" in return for a grant of innnuni ty 
from prosecution. A witness would still be vulnerable to a perjury pro­
secution on the evidence given in accordance with the order. The Model pro­
vides for transactional immunity, then thought to be the minimum constitu­
tional requirement. 

''It 
The American B~r Association Commission report on the Model Act dis-

cussed some inherent problems. The Commission felt that some prosecutors' 
offices were not subject to adequate superv~s~on. It was concerned that 
the immunity grant should not. be too broad, but it should be lbnited to 
evidence which would be protected by the privilege against self-incrimina­
tion. Where there is no privilege, there is no necessity to grant immunity.43 

A recent analysis of immunity legislation says that its value to lavl 
enforcement has been established, but "it is imperative that steps be taken 
to reduce the preseqt complication and uncertainty in immunity laqis­
lation.,,44 The article, in a 1973 issue of the Columbia Journal of Law 
and Social Problems, proposes a uniform immunity act that is neither a use 
nor a transactional statute; "It is something more than the first _ in that a 
subsequent prosecution is possible providing the burden is properly met by 
the prosecution. 

Twenty-six jurisdictions have enacted statutes similar' to the Model 
Act, which provide general authority to grant immunity and compel testi-
mony in any criminal proceeding: Arizona, California, Colorado, Delaware, 
Florida, Hawaii, Idaho, Illinois, Indiana, Loui.,sj'ma, Maine, Minnesota, Nevada, 
New Hampshire, New Jersey, New York, North Dakota, Ohio, Oklahoma, Oregon, 
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Puerto Rico t South Dakota, Utah, t-vest Virqinia, t'7isconsin, and Rhode. Is­
land. New Jersey provides immunity from the use of evidence compelled 
over a claim of self-incrimination. 45 Indiana provides that a witness com­
pelled to testify shall "not he prosecuted on account of any answer given 
or evidence produced". 46 . 

Four states r!.ave general immunity statutes related to specific crimi­
nal offenses. Connecticut provides transactional immunity to witnesses 
compelled to testify in criminal qroceedings involving narcotics, gambling, 
or felonious crimes of violence. 4 Massachusetts in 1970 enacted a general 
immunity statute providing for the granting of transactional immunity in 
criminal proceedings for thirty-eight enumerated offenses.48 Although word­
ed in such a limited way, ti.e offenses listed are so numerous and comprise 
so much of the Massachusetts Penal Code that the law has the effect of a 
general immunity statute.49 

vermont has a general immunity statute r.p.1.i'lbo n to ]11is;Jemeanor pro­
ceedings.50 It has another statute that applies to treason. In 1969, the 
Vermont Supreme Court, in state v. Reed, in effect, created the authority 
for a prosecutor to grant immunity from prosecution: 

.•. if a prosecutor, in further~nce of justice, makes 
an agreement to withhold prosecution, the c9urts 
may upon proper sho\<Ting, even in the absence of sta­
tute authority, honor the undertaking.Sl 

~'lashington provides transactional immunity for witnesses in criminal pro­
ceedings for abortion, anarchy, bribery, dueling, and gambling.52 

Several states have general statutes allowing the compulsion of incri­
minating testimony pursuant to a grant of immunity in certain specific crimi­
nal proceedings. Kansas gives the Attorney General, Assistant Attorney 
General, or county attorney authority to conduct "criminal inquisitions" 
and to compel· witnesses in such proceedin~: to testify over a claim of 
self-incrimination by a grant of immunity. ~. Michigan's general ~unity 
statute applies to witnesses in proceedings before the grand jury; Ohio 
authorizes the Governor or General Assembly to direct the Attorney General 
to conduct investigations and authorizes the c01.lrts or the Attorney General 
to call a special grand jury. 1n any such proceeding, a judge of the Court 
of Common Pleas may compel incriminating testimony and grant immunity from 
its use.55 

A 1973 Louisiana Act provides that the Attarney General, together 
with a district attorney, may request an order for immunity when I;he Attor­
ney General feels "the testimony or other information from such j,ndividual 
may be necessary to the public interest and such individual has refused or 
is likely to refuse to testify or provide other information on the basis 
of his privilege against. self-incrimination. ,56 

Six jurisdictions have enacted immunity statutes that specifically 
apply to proceedings against organized criminal activity. The 1969 amend­
ment to California's immunity statute for felony proceedings57 authorized 
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t?e Attorn~y G7ne:al tO,apply to the court for transactional immunity for 
w~~nesses ~nhJ.s :-n:re~t~gations of "criminal organizations or organized 
crlme an~ J.ts ac~~vJ.t~e~." As amended, this statute will remain in effect 
only unbl tl:e nJ.nety-fl.rst day after the final adjournment' of the 1974 
Regular Sessl.on 0: the California Legislature, unless reenacted. If not 
ree~act~d, the ~rJ.or statute, which did not specifically provide for im­
m~nJ.tY,l.n organ:-zed cr~me investigations, will be revived: The constitu­
tJ.onalJ.ty of thl.7 lawSSn both its original and present form has been chal­
lenged and sustaJ.ned. 

A 1971 I~lin~is ~t~tut~ provides transactional immunity to witnesses 
com~elled t~ g:-ve 5~crl.ml.nat~ng testimony before the Illinois Crime Investt­
gat~ng ~O~l.ssJ.on.. In Sarno v. Illinois Crimel Investigating Commission oO 
the petl.~l.oner~ cla:-med that the Illinois statute did not provide full 
transactJ.ona~ 7rnmunl.ty and, therefore, they could not be adjudged in con­
;empt for fa:-ll.ng ~o,answer incriminating questions before the Commission. 

n a per curl.~m opJ.nl.on handed down the'same day as Kastigar and Zicarelli, 
~upra, ,the Unl.ted states Supreme Court dismissed the writ of certiorari as 
l.mpro~l.dent~y granted since nel ther party contended that the statut'e in 
que§t~on fa~led to meet the standard set in Kastigar and Zicarelli • 

In the Zicarelli case, supra, a 1968 N J 61 ew ersey statute, providing immuni ty from the "use- and der-l.' v't';ve " . . 
~ ~ use of l.ncriminating testimony com-

pelled before the state Commission of Investigation was upheld. The statute 
requir~s the Commission to furnish 24 hours written notice to the Attorney 
General and county prosecutor prior to a grant of witness imrounity. 

, ~he ?eput~ Attorney General of New York condUcting organized crime 
J.nvestJ.g~tJ.o~s l.S specifically authorized to grant immunity, after notice 
to the dl.strl.ct attorney of the c01.mty. 62 Transactional immunity' . 
ina1 Pd" l.n crl.U1-

. .rocee63J.ngs upon motl.on of the state and order of the court is pro-
v.l.ded for. 

Pennsylvania specifically provides for transactional immunity for 
witnesses compelled to testify in organized crime investigations ano pro­
ceedings upon the petition of the Attorne~l Genera1.64 The statute was 
challenged and upheld in Petition of SEecterP5 It is estimated that the 
pennsylvania CriMe Commission used this statute approximately fifty times 
during its first year, and that it has been used about one hundred times 
stateWide.66 

A 1973 New Mexico law established the Governor's Organized Crime Pre­
vention Commission. Persons asked to testify or produce evidence in the 
Commission's investigations or hearings may be granted immunity. This is 
limited to transactional immunity.67 

Attorney GeneralIs Role 

In the Louisiana, Pennsylvania, New York, New Jersey, Ohio and 
California statutes outlined in Table 7, the Attorney General.. t~es 
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an active role in the granting of immunity in organized crime investiga­
tions. Seven other jurisdictions provide that the Attorney General co­
ordinate grants of immunity under statutes pertaining to any criminal 
proceeding. The Delaware and Rhode Island statutes require amotion of 
the Attorney General and order of the coUrt for a grant of immunity.68 
The Iowa statute is similar, but also allows for a motion from the county 
attorney. 69 The Massachusetts statute provides that a Supreme court Jus­
tice may grant transactional inullunity to witnesses before the grand jury 
upon the application of the Attorney General or district attorney, with 
the approval of the Attorney General. 70 Maine, New Hampshire, New Jersey, 
and North Dakota provide for immunity upon the application of the prose­
cuting attorney with'the approval of the Attorney General. 71 In Louisi­
ana, the Attorney General "together with the district attorney" may re­
quest an immunity order. 72 The effect of such a provision is to eliminate 
the possibility of one local prosecutor granting immunity unwittinglY to 
a witness against whom another local prosecutor has been building a case. 
The office of the Attorney General with the power to approve or disapprove 
grants of immunity can insure that this valuable mechanism is used most 
effectively. 

In New Jersey, the Attorney General polls all prosecuting attorneys, 
the U.S. attorney, and the New Jersey State Police before granting immuni­
ty to see if they have an interest in the witness. For this purpose, the 
Attorney General has developed a "witness immunity worksheet" listing: the 
witness' name, address, and aliases; the office requesting immunity; the 
case number; the reason immunity is desired; and the question or questions 
to be asked him. The bottom of the form is a list of county prosecutors, 
the U.S. attorney and N.J. State Police and their phone numbers with a 
space for indicating whether each office clears the grant of immunity. A 
second form must be filled out by the prosecuting attorney whose witness 
has been imntunized. The prosecutor indicates the name or nature of the 
case; name of the witness and the nature of his testimony for which im­
munity was sought; whether the petition was used following approval by the 
Attorney General; whether immunity was granted by the court; whether the 
witness testified under immunity or voluntarily without immunity; the dis­
position of the case; and whether the testimony of the witness was vital 
to the prosecution and dete~Jninative of the result in the case. 

SUImnary 

COAG staff members interviewed personnel in seve~al Attorneys Gen­
eral's offices in reference to witness immunity legislation. Comments 
on inununity ranged from one office whioh considered it "moderately help­
ful" to "absolutely essential." One state said its best cases result 
from immunization of witnesses. 

The New Jersey office reports rather extensive use of their 1968 sta­
tute. In 1970, 41 immunity petitions were sought of which 37 were granted. 
In 1971, 61 immunity petitions were sought of which 58 were granted. On . 
the other hand, some jurisdictions have made very little use of their im­
mUhi~y lCiws. As of December, 1973, one state's general immunity statute, 
enacted in 1970, had been used only once. Another jurisdiction had not 
yet used its 1970 gener?1 ~tatute. 
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~e ability of law enforcement offi . 1 " , 
mony ~s thought to be crucial" c~a s to compel ~ncr~~nating testi-

~n any attack on org . d . sensual nature of syndicated ' , . an~ze cr~me. The con-, cr~e s ~1legal ope t' these cr~mes difficult w;tho t'. ra ~ons makes proof of 
... u ~nunun~zing guilt t' . 

half of America's jurisdictions and y par ~es. Approx~mately 
general immunity statutes applicable the federa~ ?overnment have enacted 
statutes are an essential p t f to any cr~~nal proceeding. These 

ar 0 any package of organized crime legislation. 
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