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Context for the Project 

When the Americans with Disabilities Act (ADA) was signed into law 

in 1990, criminal justice agencies could only speculate as to how 

it would impact on their operations. Often called the most 

sweeping civil rights legislation since the civil Rights Act of 

1964, the ADA required the criminal justice community to take stock 

of its hiring and employment policies as well as how it delivered 

services, programs, and activities. 

The ADA and the Criminal Justice Community 

Title II of the ADA, the section that specifically applies to state 

and local governments as well as criminal justice agencies, went 

into effect on January 26, 1992. During 1992, the ADA Watch, a 

project the National Council on Disability created to monitor the 

implementation of the ADA, held hearings across the country to 

evaluate the progress in the law's implementation. At that time, 
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the realization that the proponents of the law had failed to 

contemplate the peculiar problems the ADA would present for 

criminal justice agencies was brought to light and some of the 

concerns raised by criminal justice agencies were validated. 

Indeed, the hearings held by the ADA Watch proved to be prophetic. 

In the first nine months after Title II became effective, 272 

complaints were filed with the U. S. Department of Justice (DOJ) 

against state and local governments. I Of these complaints, the 

single largest category was employment-related, with prisons and 

law enforcement comprising the largest number. 2 The second largest 

number of complaints involved inaccessible facilities or programs 

in prisons and courthouses. 3 

These statistics were not surprising when viewed in the context of 

how this civil rights law impacted on criminal justice. Its effect 

on the recruitment, screening, and selection process was 

significant. For example, since the ADA prohibits any medical 

examinations or inquiry of job applicants prior to extending a 

conditional offer of employment, most criminal justice agencies 

must now restructure their hiring process. Polygraph exams, 

psychological screening, medical exams and background checks which 

i National Council on Disability, "ADA Watch - Year One: A 
Report to the President and the Congress on Progress Implementing 
the Americans with Disabilities Act," April 5, 1993, p.38. 

2 Ibid. 

3 Ibid. 
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contain medical inquiries must be postponed until after 

conditional offer of employment is made. 

a 

Other problems for criminal justice agencies also emerged. For 

instance, did the fact that there may be incumbents on staff who 

cannot pass the agility test administered to applicants necessarily 

create a new hiring standard? Likewise, corrections felt the 

effects of the ADA. What programs, services, and activities must 

facilities offer to inmates with disabilities? How should these 

programs be delivered under Title II of the ADA without 

compromising security? 

With so many changes, unanswered questions, and criminal justice 

specific issues, it is Understandable that these agencies comprised 

the area most ripe for challenge from persons with disabilities 

under Title II of the ADA. However, these statistics were not 

necessarily a reflectlon of a lack of information about the ADA or 

a desire by criminal justice agencies to avoid compliance with this 

law. 

DOJ's Civil Rights Division and the Equal Employment Opportunity 

Commission (EEOC) published and distributed thousands of copies of 

documents designed to help explain the ADA including "Technical 

Assistance Manuals," "ADA Handbooks," "Regulations," and "Fact 

Sheets." These publications have been shown to be instrumental in 

raising awareness about the ADA. However, as the ADA Watch stated 
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in its April 5, 1993 Report, "as organizations and individuals 

advance their knowledge of the ADA, their questions are becoming 

increasingly sophisticated and technical, often requiring complex 

responses. ,,4 

What was needed, according to the ADA Watch, was 

industry/profession specific information and training. Perhaps no 

area was more illustrative of this need for profession specific 

information than that of criminal justice. The ADA raised 

interesting concerns for public safety. For instance: 

* May a criminal justice agency, part of whose responsibility 
include the enforcement of anti-drug laws and the 
confiscation of illicit drugs, refuse to hire job applicants 
who are former drug addicts with criminal records for 
possession or sale of drugs even if they have nevertheless 
successfully completed a rehabilitation program? 

* May criminal justice agencies develop a pool of qualified 
candidates from which to pick employees for sworn and 
unsworn positions? If so, must the existing pool of 
qualified candidates be hired before new candidates are put 
into or hired from the pool? 

* What may Criminal justice agencies do if a post-offer 
conditional examination reveals a non-medical character or 
personality trait which renders an applicant unsuitable for 
a public safety position? 

* Must corrections facilities conducting bootcamps and early 
release programs predicated on strenuous physical labor 
offer some comparable way for inmates with physical 
disabilities to earn an early release? 

* May corrections officials exclude HIV positive inmates from 
working in prison food services without violating the ADA? 

* May a criminal justice agency exclude insulin-dependent 
diabetics from consideration for employment because they 

4 Ibid, pp. 4-5. 
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could pose a direct threat to the health and safety of 
themselves or others? What if the agency already has 
incumbents on the job who are insulin-dependent? 

Initial efforts to bring industry specific information and training 

to criminal justice agencies was sporadic, at best. Some 

professional groups offered workshops on the ADA. Additionally, 

there had been, on an ad hoc basis, articles in criminal justice 

periodicals discussing, in a general way, the ADA. s However, not 

until the National Institute of Justice (NIJ) launched its ADA 

initiative, through this Fellowship, did a government agency 

dedicate itself, its efforts, and its funding to providing 

research, training, and technical assistance which is profession 

specific and designed, developed, and delivered primarily for 

criminal justice agencies. 

It must be noted that NIJ's ADA initiative was established nearly 

a year before ADA Watch's report recommending this kind of 

assistance was released. 

Since there has been a change in administrations Since the 

inception of this Fellowship, there was also a shift in policy 

and, as such, guidance was slow in forthcoming from EEOC. The 

Commission has finally issued enforcement guidance statements on 

pre-employment medical inquiries and the definition of 

s See, for example, Flanagan, C. "The ADA and Police 
PSeYChOalOgyw" The Police Chief, December 1991.; Litchford, J. "The 

• ith Disabilities Act,', The Police Chief, January 1991. 
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disability. To ensure that the criminal justice community 

received this information in a meaningful manner and with 

profession specific relevance highlighted, NIJ's ADA initiative, 

through this Fellowship has disseminated information and 

explanations of EEOC's position on these critical issues though 

its three tiered approach. 

Another emerging area for which training and technical assistance 

was sought was that of other civil rights laws, especially as 

they relate to employment issues. It is not surprising that 

there was a growing need for information and training on civil 

rights laws dealing with race, gender, and sexual orientation, 

There has been enormous media attention given to these issues 

occasioned by the Los Angeles riots, the Tai!hook incident, the 

Clarence Thomas - Anita Hill hearings and the controversy over 

whether to lift the ban prohibiting homosexuals from serving in 

the military. These events, coupled with an increasingly diverse 

work force, have naturally required criminal justice agencies to 

begin to address these issues. 

Similarly, the Clinton administration expressed a keen desire to 

advance the cause of civil rights. Attorney General Janet Reno, 

during her remarks following President Clinton's nomination of 

her for the position of Attorney General, specifically stated her 

commitment to the enforcement of civil rights laws. To be in a 

position to enforce these laws, criminal justice agencies must 
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first, themselves~ be in compliance with the laws and must also 

have access to information, training and technical assistance on 

emerging issues in this area. 

Methodology 

The goal of this Fellowship was to provide research, training, 

and technical assistance to the criminal justice system on the 

ADA and other civil rights issues. In order to achieve this goal 

theFellowship had three components: 

1. Conduct research and develop reports for NIJ's 
Research in Action (RIA) Series. 

2. Develop and deliver NIJ'sponsored regional training on 
the ADA and other civil rights issues. 

3. Provide technical assistance and deliver training at 
various workshops and conferences other agencies 
requesting NIJ's participation, and provide short-term 
technical assistance to entities contacting NIJ and in 
partnership with NIJ's other initiatives. 

Conduct Research And Develop RePorts 

Research for the various publications for the RIA Series on 

the ADA and other civil rights issues was conducted by 

performing literature reviews and conducting interviews with 

key experts in the field. Given theevolving nature of the 

issues involved, it went beyond the traditional literature 

review and also included relevant periodicals and newsletters. 

Close communication and coordination with other federal 

agencies was maintained to ensure that the information or 

guidance were accurately reflected and that the relevance to 

7 



criminal justice was fully explored. 

In addition, criminal justice publications were surveyed for 

information on the ADA and other civil rights laws, the issues 

they raised for criminal justice, and the responses proposed, 

debated, or implemented. Relevant publications on the ADA, in 

general, and in the context of criminal justice, in 

particular, were reviewed and synthesized as well. 

A legal analysis of the emerging issues on the ADA and other 

civil rights lawswas also conducted. This analysis 

included maintaining current on the following: 

* Guidance letters and policy statements issued by EEOC 
or DOJ 

* The Americans with Disabilities Act, the Civil Rights 
Act of 1964, the Civil Rights Act of 1991, and other 
civil rights laws 

* The regulations issued by EEOC on these statutes 

* The ADA Technical Assistance Manuals developed by EEOC 
and the DOJ 

* The ADA Handbook published by EEOC and DOJ 

* Any relevant legal treatise on the ADA and other civil 
rights laws 

* Relevant case law decided under the ADA as well as the 
RehabilitationAct of 1973 and other civil rights laws 

* Law review articles on the ADA and other civil rights 
laws of specific relevance to criminal justice. 

From this analysis, trends on how the courts are responding 

to the policies and procedures developed by criminal justice 

agencies in dealing with disabled individuals and employees 
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were explored. 

Prior to refining, updating and expanding training materials, 

lesson plans and course notebooks, research was completed 

and members of the Fellowship Advisory Board consulted. In 

addition, through participation at various professional interest 

groups" annual conferences, NIJ sponsored conferences, and 

the health and justice initiative as well as site visits in 

connection with requests from the field for technical 

assistance, issues, and topics of interest and value to 

criminal justice professionals were identified, researched, 

and publications were prepared for the RIA Series. 

In addition, efforts were made to publish pieces through the RIA 

Series in collaboration with criminal justice professionals and 

other government agencies serving the criminal justice community. 

These collaborations were invaluable in identifying issues of 

great importance to criminal justice as well as establishing and 

fostering partnerships with other agencies and NIJ. 

The results of evaluations at conferences and workshops, 

site visits to provide technical assistance, literature 

reviews, and the legal analyses formed the basis for 

reports on the implications of the ADA and other civil rights 

laws for criminal justice, and the policy options and 

I 

responses emerglng in the field. 
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The product of this phase of the project was the RIAs on the ADA 

and other civil rights issues, their implications for criminal 

justice, and the emerging responses of operating agencies. 

NIJ, Sponsored Regional Training 

Experts were identified and agreed to serve as members of the 

Fellowship's Advisory Board. These experts were invited to 

participate in meetings of the Advisory Board designed t O develop 

a working framework for the ADA and Civil Rights Initiative. 

They also assisted in reviewing existing training materials and 

provided suggestions and recommendations for modification. 

Lesson plans for training programs and workshops were developed 

and included substantive materials as well as tools and 

techniques for "train the trainer" sessions. Course notebooks 

and workshop handouts were developed for use in workshops 

sponsored by NIJ and for dissemination to agencies wishing to 

sponsor their own workshops with the participation and/or 

assistance of NIJ were revised and up-dated as new information 

and guidance from EEOC, DOJ, and the courts were made public. 

The product from this phase of the project was refined, 

up-dated, and expanded training materials, lesson plans and 

course materials. 
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Delivery of Training and Technical Assistance 

Trainers, presenters and instructors were located to form a 

distinguished pool of resources from which the Fellowship drew in 

the delivery of workshops sponsored by NIJ as well as those 

sponsored by agencies seeking NIJ's participation and/or 

assistance. 

The Fellowship also considered the delivery of additional 

comprehensive ADA and Civil Rights workshops in regional 

areas with logistical support provided through other NIJ 

contracts. 

Finally, throughout this Fellowship, NIJ provided technical 

assistance to criminal justice agencies on the ADA and other 

civil rights laws and to include Such a component in other NIJ 

initiatives, such as its health and justice initiative. 

The products resulting from this phase of the project were 

the conferences and workshops that NIJ sponsored, as well as 

those in which it participated by providing speakers, experts 

or other technical assistance. 

ADA Fellowship: Major Finding~ 

This Fellowship was established with two goals in mind: 

communicate the legal requirements of the ADA and 

implications for criminal justice; and (2) 

(i) to 

their 

to provide technical 
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assistance and training to criminal justice professionals in 

dealing with the ADA. 

The Fellowship sought to meet its goals (as outlined above), yet 

maintain sufficient flexibility to respond to requests for help 

from the field. One component of the Fellowship was to develop 

reports for NIJ's Research in Action series (RIA). This series 

provides concise descriptions of ADA issues of particular interest 

to the criminal justice community. In all, eight RIAs were 

written: seven were already published and the last is in the 

editorial process. They are: 

* "ADA and Criminal Justice: An Overview." 

* "ADA and Criminal Justice: Hiring New Employees." 

* "ADA and Criminal Justice: Providing Inmate Services." 

* "ADA and Criminal Justice: 911 and Emergency Response 
Systems." 

* "ADA and Criminal Justice: Mental Illness and Corrections." 

* "Civil Rights and Criminal Justice: Employment 
Discrimination Overview." 

* "Civil Rights and Criminal Justice: Sexual Harassment." 

* "ADA and Criminal Justice: Litigation Report." 

In addition to the research and report component of the Fellowship, 

the second goal (as identified above) was met by: (i) providing 

regional training on the ADA to criminal justice professionals; and 

(2) responding to requests for training and technical assistance 

from the field and from within NIJ itself. 
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The regional training was a series of seven "needs oriented" 

regional training programs that include practical guidance on 

compliance with the ADA and information about how other criminal 

justice agencies comply with this civil rights law. Advisory Board 

members were involved in all aspects of training and development 

and representatives from EEOC and DOJ served as training faculty. 

These regional training programs, now complete, provided 

significant assistance in responding to the need for training that 

exists in this area. The regions covered were: 

* Austin, Texas (southwest) 

* Seattle, Washington (pacific northwest) 

* Washington, D.C. (mid-Atlantic) 

* Chicago, Illinois (midwest) 

* Springfield, Massachusetts (northeast) 

* Orlando, Florida (southeast) 

* San Francisco (west) 

The third component of the Fellowship was the technical assistance 

provided both in response to requests from the field and to those 

coming from NIJ's other initiatives as well. In this regard, the 

Fellowship answered countless telephone inquiries on the ADA and 

other civil rights laws; provided on-site training in partnership 

with local agencies. These included: 

* the Bay Area in California 

* Maricopa County in Phoenix, Arizona 
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* the Maryland Department oZ Corrections 

* the Iowa Department of Corrections 

* the South Carolina Department of Corrections 

* the Erie county Sheriffs office, the Buffalo Poiice 
Department 

Various professional interest groups have also requested Fellowship 

participation in their ADA efforts. NIJ Sponsored workshops at the 

following conferences: 

* IACP Annual Conference 1992 - Detroit 

* IACP Annual Conference 1993 - St. Louis 

* ACA Mid-Winter Conference 1993 - Miami 

* ACA Annual Conference 1993 - Nashville 

* ACA Mid-Winter Conference 1994 - Orlando 

* ACA Mid-Winter Conference 1995 - Dallas 

* AJA Annual Conference 1993 - Portland 

* International Correctional Education Association Conference 
1993 - Chicago 

* Department of Education's 1994 Correctional Leadership Forum 

* AJA Annual Conference 1994 - Indianapolis 

* AJA Annual Conference 1995 - Charlotte 

* NACO Annual Conference 1993 - Minneapolis 

* Correctional Educators Association Conference 1994 - Chicago 

* National Association of Attorneys General - Corrections 
Conference 1995 - Little Rock 

* National Association of ADA Coordinators 1995 Conference - 
San Diego 

* U.S. Attorneys' Office, Western District of Tennessee - 1996 
COP Training Conference 
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Other associations and federal agencies requested technical 

assistance as well. At the request of NIC, I wrote the scripts for 

two training videos it produced on the ADA. In addition, I 

assisted with the development and implementation Of a 

teleconference on the ADA and was a participant in a second 

teleconference on ADA issues as they impact on corrections. 

I also reviewed a video script for the ACA on the ADA; as well as 

wrote an article on the ADA and corrections for its April 1995 

issue of Corrections Today. 

The National League of Cities also sought technical assistance On 

the ADA and published three articles on ADA issues in its ~ation's 

Cities Weekly. 

In addition, the Fellowship provided a technical assistance 

capacity to NIJ in its other initiatives. ADA workshops were 

included in NIJ's 1993 Evaluation Conference and Community Policing 

Conference. Training to NIJ's Project Managers has also been 

provided. Answering ADA questions from NIJ staff has become 

routine practice. 

Policy Implications 

To meet the goals of the Fellowship, an Advisory Board was 

established to lend guidance, assistance and advice to the 

Fellowship. The assembly of this very distinguished Board proved 
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to be an invaluable asset to the Fellowshi p . Among the Board's 

members were: Chai Feldblum, one of the authors of the ADA; Peggy 

Mastroianni, Former Director of ADA Policy and now Associate Legal 

Counsel for the EEOC; Stewart Oneglia, Former Chief of the 

Coordination and Review Section of the Civil Rights Division at the 

DOJ, and Dianne Carter, President of the NIC Academy for the 

National Institute of Corrections (NIC). Through this Board, the 

Fellowship and NIJ was able to build excellent working 

relationships with EEOC, DOJ, and NIC, and have been working 

together to assist criminal justice agencies with the ADA. 

As a result of discussions held by the Board, a need was identified 

for a dialogue between the criminal justice community an d 

disability rights advocacy groups about issues the ADA raises for 

criminal justice. NIJ, through this FellOwship, responded to this 

need by hosting a meeting of these groups to identify and discuss 

these problems and develop at possible solutions. Both Advisory 

Board representatives from EEOC and DOJ indicated their full 

support for this endeavor and a willingness to consider all 

solutions reached when drafting future ADA policy and guidance. 

The meeting of this working group took place during the winter of 

1994. After the meeting, EEOC issued Enforcement Guidance on the 

issue of medical exams and disability-related inquiries. The 

influence of the working group meeting and the Advisory Board was 

present in this guidance in the numerous criminal justice specific 

examples. 
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Conclusion 

This Fellowship was supplemented and when all is said and done, 

NIJ's ADA Initiative will have lasted four years. This extension 

was not necessitated because more time was needed to complete the 

tasks committed to be undertaken during its original tenure. 

Indeed, these commitments were met early in the Fellowship and 

exceeded. Rather, continuing the effort enabled NIJ to perpetuate 

its ADA and Civil Rights Initiative and to respond to the 

overwhelming need for assistance in this area. 

Since NIJ began this initiative, it has established itself as the 

leader on the ADA and its implications for criminal justice. The 

initiative continued until the end of July in 1996, however, the 

effects of these efforts will continue long after. 
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T h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  
a n d  C r i m i n a l  Jus t i ce :  A n  O v e r v i e w  

by Paula N. Rubin 

When the Americans With Disabilities Act 
(ADA) was enacted on July 26, 1990, a 
new era began in the quest to integrate per- 
sons with disabilities into the mainstream 
o f  society. The ADA is perhaps the most 
sweeping civil rights legislation passed 
since the enactment of the Civil Rights Act 
of 1964 nearly 30 years before. 

is predicated on the belief that 
persons with disabilities have tradition- 
ally been isolated and segregated and that 
this discrimination took many forms, in- 
chiding architectural, transportation, and 
corr/munication barriers; overprotective 
rules; exclusionary standards; lesser serv- 
ices, programs, activities, benefits, jobs, 
or other opportunities; and outright exclu- 
sion from certain places and privileges) 

One purpose of the ADA is simple: "to pro- 
vide a clear and comprehensive national 
mandate for the elimination of discrimina- 
tion against individuals with disabilities. ''2 
The goal is to provide the estimated 43 mil- 
lion persons with disabilities 3 access to em- 
ployment, to governmental programs, 
services and activities, and to public ac- 
commodations such as restaurants, hotels, 
theaters, and shopping centers. To achieve 
this goal, the ADA contains five sections 
designed to eliminate barriers in employ- 
ment, public services, transportation, public 
accommodations, and telecommunication. 

~ " h e  was intended to pick up where ADA 
e Rehabilitation Act of 1973 left off by 

expanding coverage to include employers 

• neither receiving Federal funds nor work- 
ing pursuant to a Federal contract. The 
ADA also covers access to government 
facilities and the delivery of services and 
programs by government agencies. 

While the ADA has significant implica- 
tions for the criminal justice system, law 
enforcement is mentioned only once in the 
legislative history of the ADA, and even 
that is only in reference to persons with 
a history of illegal drug use. 4 Yet experts 
believe the impact on criminal justice is 
major: 

The ADA may very well be the most 
significant piece of legislation affect- 
ing law enforcement since the Civil 
Rights Act. It will cause police agen- 
cies throughout the United States, as 
well as other employers, to adjust 
and, in some cases, completely over- 
haul their recruitment and selection 
procedures. Furthermore, if depart- 
ments do not immediately develop 
changes in their personnel policies 
by the time the Act becomes appli- 
cable, they will expose themselves to 
substantial liability. 5 

Attempts to create an exemption for law 
enforcement were unsuccessful. Thus, the 
way the criminal justice community selects 
and treats its employees and delivers ser- 
vices to the public must be brought into 
compliance with the ADA. This includes 
limitations on blanket exclusions and re- 
quires a selection process that deals with 
individuals on a case-by-case basis. 

The requirements of the ADA present 
unique challenges for the criminal justice 
system. Director, Office of National Drug 
Control Policy, Lee Brown, in his role 
as former president of the International 
Association of Chiefs of Police, pointed 
this out in a letter to the Equal Employ- 
ment Opportunity Commission (EEOC), 
"[W]e d o . . .  think that the extremely 
'physical' nature of law enforcement 
work, coupled with the 'security/integrity' 
needs inherent to the job, impart a special 
perspective to our analysis of the Act. "6 

The need to have a working understanding 
of the law itself is critical to beginning to 
develop strategies for the recruitment, 
screening, selection, and treatment of po- 
lice and corrections officers as well as for 
the delivery of services by criminal justice 
agencies. This Research in Action report 
provides a framework to begin to assess 
ADA's impact on the criminal justice sys- 
tem. Future issues will focus on the deliv- 
ery by criminal justice agencies of their 
services to the public as well as on their 
hiring, promotion, and feting practices. 

Understanding the basics 
A person has a disability under the law if 
she or he has a mental or physical impair- 
ment that substantially limits a major life 
activity, such as walking, talking, breath- 
ing, sitting, standing, or learning. A person 
will also be considered to have a disability 
for purposes of this law if he or she has a 



NLI initiative has tw o goals: ~tp ~ 
vide info~ation on the requirements of 
the ADA and to offer technical assistance 
and training to c ~  justice professio ri- 
als in dealing with this law. 

This Research inAction report isthe first 
in a series designed to explain how the 
ADA will affect the criminal justice 
system. It presents an overview of the law 
and a brief legal analysis of its provisions. 
Future rifles in the series will examine 
such topics as hiring practices, delivery of 
inmate services, emergency response 
systems and telecommunications devices 
for the deaf C'I'DD's), and writingj0b 
descriptions for positions in the correc- 
tions profession. 

Through its new initiative, the Institute is 
responding to the need for 
of the Act in the criminal jl 
the new opportunities it offers persons 
with disabilities for access to the main- 
stream of society. 

Michael J. Russell 
Acting Director 
National Institute of Justice 

record of such an impairment or is per- 
ceived or regarded as having an impair- 
ment. Those associated with the disabled 
person are also entitled to certain protec- 
tions. Family members who need special 
consideration in caring for someone with a 
disability may be entitled to some protec- 
tions under the law. However,  the ADA 
does not require employers to provide rea- 
sonable accommodation in these cases. 

Equal  employment opportunities. Title I 
of the ADA addresses employment aspects 
of the law. The law makes it illegal to dis- 
criminate against persons with disabilities. 
These individuals are entitled to equal ac- 
cess to employment, including recruitment, 
hiring, promotion, and any other benefits 
and privileges of  employment. To be 

"protected" (that is, covered by Title I of  
the ADA), the individual must have a dis- 
ability and be qualified for the job. 

To be qualified, the individual must satisfy 
the job requirements such as education, 
experience, and skills, and must be able 
to perform the essential functions of  
the job, with or without a reasonable 
accommodation. 

Provision of reasonable accommodation. 
A reasonable accommodation can include 
modifying existing facilities to make them 
accessible, job restructuring, part-time or 
modified work schedules, acquiring or 
modifying equipment, and changing poli- 
cies. However, reasonable accommoda- 
tions will not be required when providing 
them causes an undue hardship for the 
agency. 

Undue hardship means significant expense 
or difficulty. More than just money may be 
involved; it can also mean disruption or 
fundamental alteration of the nature or op- 
eration of  the business or agency. Direct 
threat of  serious harm is defined by the law 
as "a significant risk of  substantial harm to 
the health and safety of  others that cannot 
be eliminated by reasonable accommoda- 
tion." Direct threat is not a defense to an 
employer ' s  obligation to provide a reason- 
able accommodation. A reasonable accom- 
modation is required if it will eliminate the 
direct threat. 

I f  a police officer were recovering from a 
communicable disease but was fit for duty 
apart from the fact he or she would remain 
contagious for 2 weeks, a reasonable ac- 
commodation would be to award him or 
her 2 weeks of leave. After that, there 
would be no significant risk in retuming to 
duty. 7 Speculative or remote threats will 
not satisfy this requirement. Such a deter- 
mination must be predicated on objective 
evidence. 

Accessibility to facilities and in delivery 
of government services. In addition, Title 
II of  the ADA requires government entities 
to achieve accessibility to their facilities as 
well as in the delivery of services and pro- 
grams. Accessibility encompasses new 
construction and the alteration of existing 
facilities. It can mean anything from add- 
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ing curb ~amps to creating parking spaces 
reserved for persons with disabilities. 

Defining disability 
A person' with a disability is someone who: 

• Has a physical or mental impairment 
that substantially limits one or more major 
life activities. 

• Has a record of  such an impairment. 

• Is regarded as having an impairment. 8 

There are several key phrases in this deft- 
nition: "impairment," "substantially lim- 
its," "major life activity," "record," and 
"regarded as." Understanding these con- 
cepts is essential to making an evaluation 
of  whether someone is disabled for pur- 
poses of  the ADA. 

' q m p a i r m e n L "  A threshold criterion that 
must be met under this definition is that 
there be an impairment- -"some sort of  
physiological disorder or mental disor- 
der. ''9 This definition applies regardless of  
whether an individual can compensate for 
the impairment by use of  an auxiliary aid 
or medication. For instance, someone who 
uses a hearing aid nevertheless has a dis- 
ability under the ADA even if the device 
restores the person's hearing to normal lev- 
els. Likewise, an insulin-dependent dia- 
betic whose diabetes is fully controlled by 
the insulin has a disability under the law. 

On the other hand, physical characteristics 
such as hair or eye color or left-handedness 
do not constitute impairments. Certain 
personality characteristics such as poor 
judgment, a bad temper, or lack of depend- 
ability are not considered disabilities. 

Not all cases are clear cut: 

A person who cannot read due to dys- 
lexia is an individual with a disability 
because dyslexia, which is a learning 
disability, is an impairment. But a per- 
son who cannot read because he or 
she dropped out o f  school is not an in- 
dividual with a disability, because 
lack o f  education is not a disability. I° 

"Substantially limits." Having a disabil- 
ity, in and of itself, is not enough; it must 
be a disability that substantially limits a 
major life activity. These types of  activities 



O include: walking, speaking, breathing, per- 
forming manual tasks, seeing, h e , g ,  
learning, caring for oneself, and working." 
Also considered major life activities are 
the ability to have intimate sexual rtlations 
and procreation. For this reason, those with 
A/DS or HIV infection will fall within the 
definition. :, 
There are three criteria to considerwhen 
determining whether a major life activity 
is substantially limited by any given 
condition: 

• Its nature and severity. 

• How long it will last or is expected to 
last. 

• Its permanent or long-term impact, or 
expected impact) 2 

A good rule of thumb is to look at the ef- 
fect of the condition and not its name. 13 So, 
for example, "an individual with mild cere- 
bral palsy that only slightly interferes with 
his or her ability to speak and has no sig- 
nificant impact on other major life activi- 
ties is not an individual with a disability 
lunder this part of the def'mition. ''14 

"Record of impairment." Even if an 
individual does not currently have a 
physiological or mental disorder, she or he 
may still be considered disabled under the 
three-part definition, inasmuch as those 
who have a record of an impairment are 
also protected from discrimination. The 
law also covers persons who have been 
erroneously classified as having an impair- 
ment. Remember, however, that the im- 
pairment must have substantially limited 
a major life activity. Having a record of an 
impairment, alone, will not satisfy the 
definition. 

"Regarded as having an impairment." A 
more subtle aspect of the defmition of dis- 
ability is that part that protects those who 
are perceived to have a disability. How 
does this occur? Here are some examples: 15 

(1) A person has high blood pressure 
controlled by medication. Nevertheless, 
his employer places him on permanent 
light duty for fear of a possibility of a 
future heart attack. In this case, the 
person has a disability that does not 
substantially limit a major life activity, 

but his employer treats him as though 

it does. 

(2) Refusal to hire someone who has 
severe scars from burns. Here there is 
no disability nor a limitation of  a major 
life activity. Instead, the fears, stereo- 
types, and attitudes of others toward 
these scars are disabling. 

(3) Firing someone rumored to have 
HIV infection, who in fact does not, 
may violate the law. Even though the 
individual does not have a disability, 
she or he is regarded as having a sub- 
stantially limiting impairment. 

There are very subtle differences between 
these examples. Indeed, they have been de- 
scribed as "all different sides of the same 
coin .  ''16 The bottom line is that the ADA 
prohibits discriminating against people 
who are being treated as if they have a 
disability.17 

Defining ADA exclusions 

What conditions are not covered by the 
ADA? The law explicitly states that certain 
conditions, including homosexuality, 
transvestism, bisexuality, transsexualism, 
voyeurism, exhibitionism, pedophilia, 
sexual behavior disorders, compulsive 
gambling, kleptomania, pyromania, and 
gender-identity disorders are not caused by 
a physical impairment. Therefore, they are 
not disabilities. 

Persons with temporary conditions are also 
not usually found to have a disability under 
the def'mition. The question is whether the 
impairment substantially limits one or 
more major life activities. An example of- 
fered by the Equal Employment Opportu- 
nities Commission (EEOC) is that of a 
broken leg. If it heals normally within a 
few months, there would be no disability. 
But if the leg heals improperly, causing a 
permanent limp, or if the leg takes an ab- 
normally long time to heal, during which 
time the person cannot walk, she or he 
might be considered to have a disability) s 
Pregnancy, for purposes of the ADA, is not 
an impairment. Moreover pregnancy is ad- 
dressed in the Pregnancy Discrimination 
Act, which requires employers to treat 
pregnancy no less favorably than any other 
temporary disability. 



Also specifically excluded from protection 
under the ADA are those who currently 
use illegal drugs. Prior drug addicts, in- 
cluding those who are in the process of, 
or who have successfully completed, a 
rehabilitation program, are protected by the 
law. This protection applies to those with 
an addiction to drugs or alcohol. It does not 
apply to the casual or recreational user of 
drugs or alcohol. 

The issue of current drug use or prior drug 
history has significant implications for 
criminal justice agencies. Issues as to 
what constitutes current drug use and 
whether and under what conditions indi- 
viduals with a history of drug use may 
lawfully be denied sworn criminal justice 
positions will form the basis of a future 
Research in Action. 

Otherwise qualified 
individuals with disabilities 

Having a disability does not automatically 
entitle someone to protection under the 
ADA. The ADA is not a guaranteed-jobs 
law requiring criminal justice agencies to 
hire persons with disabilities. Nor is it an 
affmnative action law requiring that pref- 
erence be given to persons with disabilities 

over those who are not disabled. Under the 
ADA, employers are still entitled to hire 
the most qualified candidate for the job. 

The ADA does not safeguard a person 
with a disability unless the person is also 
otherwise qualified for the position. In 
evaluating whether a person with a disabil- 
ity is qualified for a job, two questions 
should be answered: 

(1) Does this person meet the initial job re- 
quirements, such as work experience, edu- 
cation, skills, certificates, or licenses? 

(2) I f  so, can the person perform the essen- 
tial functions of the job, with or without 
reasonable accommodation? 

Defining initial job requirements. In an- 
swering the first question, care must be 
taken to make sure that the specifications 
for the position are job-related and consis- 
tent with business necessity. For example, 
law enforcement agencies would most 
likely be permitted to require applicants 
and employees to have a driver's license, 
inasmuch as operating a patrol car is an 
essential part of police work in most 
jurisdictions. On the other hand, driving a 
car may not be an essential part of the job 
of a corrections officer or administrative or 

clerical employees, and therefore might 
• be appropriately included as a requireme.L 
for these positions.19 

Note that the purpose of the law is to inte- 
grate persons with disabilities into the 
work force. It is impermissible to attempt 
to subvert the intent of the ADA by impos- 
ing qualifications and job requirements 
that are not job-related or only relate to 
marginal functions of the job. 

Persons with disabilities who meet the 
specified job requirements are not consid- 
ered qualified unless they can also perform 
the essential functions of the job with or 
without a reasonable accommodation. 
Making this determination also requires 
answering two questions: 

(1) Are the functions truly essential or are 
they marginal? 

(2) Can these essential functions be per- 
formed with or without a reasonable 
accommodation? 

Identifying essential job functions. This 
involves determining whether employees 
in the positio n actually are required to 
perform the function and, if so, whether or 
not removing the function would funda- 
mentally alter the job. 



O IlY the employer rarely requires a specific 
task, then it may not be appropriate to list 
the task as an essential job function. In that 
case, the employer would need to demon- 
strate that, although the function is rarely 
performed, to eliminate it would be to fun- 
damentally alter the nature of the job. For 
example, even if 99 percent of police offi- 
cers rarely make forcible arrests, depart- 
ments may establish this as an essential 
function of the job by showing that the 
consequences would be significant if a 
police officer were not able to do so. 

Answers will vary not only from job to 
job, but from department to department as 
well. The size and location of the agency 
may play a role in this assessment. Here 
are reasons offered by the EEOC as to why 
a job function may be essential: 

• The position exists to perform the 
function. 

• There are a limited number of other 
• employees available to perform the func- 

tion, or among whom the function can be 
distributed. , d h  

W • A function is highly specialized, and the 
person in the position is hired for special 
expertise or abilities to perform it. 2° 

What factors may be used in determining 
essential functions of a particular job? 2' 

• The employer's judgment (while the 
employer may not be second guessed, 
other factors will also be regarded). 

• A written job description prepared be- 
fore advertising or interviewing for a job 
(this is not required under the ADA, but it 
is a good idea to have one that accurately 
reflects the true nature of the job and is 
created in advance of the screening and 
selection process). 

• The amount of time spent performing 
the function (the example of the forcible 
arrest, used above, might apply to this 
factor). 

• The consequences of not requiting the 
person to perform this function (the above 
example of the police officer might apply 
here). 

O • The terms of a collective bargaining 
agreement. 

• The work experience of people who 
have performed the job in the past and 

work experience of people who currently 
perform similar jobs. (It is a good idea to 
talk with employees who have performed 
the job in the past as well as those who are 
doing the job now. D o  not presume to 
know what a job involves; ask the people 
who are doing it.) 

• Other relevant factors (this can include 
the kind of services provided by the em- 
ployer or the organizational structure of the 
agency). 

The principle is that job requirements 
should not have the practical effect of im- 
posing a blanket exclusion of a particular 
disability or class of persons. 

Reasonable accommodation, 
undue hardship, and direct 
threat 

If an otherwise qualified individual with a 
disability cannot perform the essential 
functions of the job, the employer may be 
obligated to provide a reasonable accom- 
modation. However, an "employer has n o  
duty to accommodate an employee with a 
disability unless the accommodation will 
enable the employee to perform the essen- 
tial functions of the position. ''22 "Reason- 
able accommodation is any modification 
or adjustment to a job, an employment 
practice, or the work environment that 
makes it possible for an individual with a 
disability to enjoy an equal employment 
opportunity."~3 

Def in ing  r e a s o n a b l e  a c c o m m o d a t i o n .  An 
employer's duty to reasonably accommo- 
date individuals with disabilities applies to 
all aspects of employment. This includes 
the application and selection process, an 
employee's ability to perform the essential 
functions of the position currently held as 
well as those desired and the benefitsand 
privileges other employees without d i s -  
abilities enjoy. 

This duty, however, only applies to known 
physical or mental disabilities. It is usually 
the responsibility of the person needing 
an accommodation to request one. An 
employer's applications, test announce- 
ments, or advertisements may request 
persons with disabilities requiring an 
accommodation to participate in the appli- 
cation process to inform the employer 

5 

within a reasonable time prior to applying 
or interviewing for a position or taking an 
examination. 24 

Here are five additional explanations of 
reasonable accommodation: 25 

• A reasonable accommodation must be 
an effective accommodation. 

• The reasonable accommodation obliga- 
tion applies only to accommodations that 
reduce barriers to employment related to a 
person's disability; it does not apply to ac- 
commodations that a disabled person may 
request for some other reason. 

• A reasonable accommodation need not 
be the best accommodation, as long as it is 
effective for that purpose. 

• An employer is not required to provide 
an accommodation that is primarily for the 
employee's/applicant's personal use. 

• An individual is not required to accept 
an accommodation if the individual has not 
requested an accommodation and does not 
believe that one is needed. 

An employer, for example, might offer to 
raise a worktable so that a disabled 
employee's wheelchair would fit under it. 
The employee would be entitled to decline 
accepting the higher table as an accommo- 
dation; the individual might prefer the 
lower table to permit easier use of a com- 
puter keyboard in her or his lap. 

When is an accommodation effective? 
When it enables the person to perform the 
essential functions of the job. The accom- 
modation should avoid limiting, segregat- 
ing, or classifying the individual. 

What happens if an applicant or employee 
refuses an accommodation? Remember, 
employers are not required to provide the 
accommodation the person requests, al- 
though where possible it is advisable to do 
so. The employer does not even have to 
provide the best accommodation. The ac- 
commodation must be effective in helping 
the individual perform the essential func- 
tions of the job. If the individual chooses 
not to accept this accommodation, there is 
a risk that doing so will render her or him 
unable to carry out the essential functions 
of the job. When that happens, the indi- 
vidual is no longer "otherwise qualified" 
for the position. 



Examples of reasonable accommoda- 
tions. Because the same disability can 
manifest itself very differently in two dif- 
ferent people, accommodations require a 
case-by-case determination, as noted 
above. The following list of possibilities is 
not meant to be exhaustive. 26 

Making facilities accessible and usable. 
For instance, providing designated park- 
ing spaces for those with disabilities if 
parking is provided to others. 

Job restructuring. This does not include 
reassigning essential functions of the job. 
It can include exchanging or reassigning 
marginal functions, or changing how and 
when essential functions are performed. 

Modified work schedules. This might in- 
clude part-time work. 

Flexible leave policies. Accommodations 
do not include paid leave, but could in- 
clude leave without pay. 

Reassignment to a vacant position. This 
is new to the ADA and applies to incum- 
bents only and not to applicants. 

Acquisition or modification of equipment 
and devices. Examples include TDD' s 
(telecommunications for the deaf) and ap- 
ply to job-related equipment only. Employ- 
ers are not required to provide devices for 
the personal use of the individual. 

Adjusting and modifying examinations, 
training materials, and.policies. This 
includes using training sites that are 
accessible. 

Providing qualified readers. This does not 
mean two people must be hired to do one 
person's job. 2z 

Providing qualified interpreters. This can 
be done on an as-needed basis. 

There may be times when providing an ac- 
commodation will not be required. Obvi- 
ously, no accommodation is required when 
it would not enable the individual to per- 
form the essential functions of the job. 

Likewise, no reasonable accommodation 
will be required if it would impose an 
undue hardship on the employer or a direct 
threat to the health and safety of the 
employee or others is created, which 

cannotbe eliminated by a reasonable 
accommodation. 

Defining undue hardship. The ADA de- 
fines this term as "significant difficulty or 
expense." What may be an undue hardship 
for one criminal justice agency may not 
be a hardship for a different agency in dif- 
ferent circumstances. Accommodations 
may constitute undue hardship if they are 
unduly costly, extensive, substantial, dis- 
ruptive, or would fundamentally alter the 
nature or operation of the agency. 2s 

"An undue hardship may be something 
less than a cost that would drive the em- 
ployer to the verge of going out of busi- 
ness, but at the same time it must impose 
more than a negligible cost. ''z9 

Defining direct threat. This involves a 
significant risk of substantial harm based 
on objective evidence and not mere specu- 
lation. It cannot be predicated on some re- 
mote possibility in the future but must be 
a present risk. Employers are required to 
reduce or eliminate the risk with an accom- 
modation. When this is not possible, then a 
refusal to hire due to direct threat may be 
appropriate. 

Deciding what accommodation to pro- 
vide. The best place to start is with the per- 
son requiring the accommodation. Often 
she or he will know what accommodation 
will work and how to obtain that accom- 
modation as cost-efficiently as possible. It 
may also be a good idea to consult with 
other employers and local vocational reha- 
bilitation agencies. The Job Accommoda- 
tions Network (JAN), offered by the 
President's Committee on Disabilities, is 
an information and reference service that 
suggests accommodations. JAN may be 
reached at 1-800-ADA-WORK. 

Accessibility to programs 
and services 

The ADA not only addresses how criminal 
justice agencies are to treat their own em- 
ployees under Title II but also govems 
how they are to treat members of the gen- 
eral public who may have a disability. Al- 
though Title II went into effect on January 
26, 1992, many of its requirements have 
been in effect for federally assisted pro- 

grams for nearly 20 years under the Reha- 
bilitation Act of 1973. The ADA merely 
expands coverage to all government 
programs, services, or activities. However, 
a significant consequence of the ADA was 
to bring to the attention of the public at 
large the rights of those with disabilities to 
enjoy both equal employment opportunity 
and equal access to programs and services. 

Title II applies to any governmental 
agency regardless of its size and requires 
the agency to make sure that its programs, 
services, and activities are accessible to 
persons with disabilities. This affects two 
areas: (1) the services and programs deliv- 
ered by the agency, and (2) physical access 
to the facilities where these programs, ser- 
vices, and activities are offered. 

Determining accessibility of programs 
and services. To ascertain if the agency is 
meeting the requirements of the ADA, the 
offered programs, services, and activities 
in their entirety need to be examined and 
the following questions asked: 

• Are any modifications to the agency's A 
policies, practices, or procedures n e c e s s ~  
to ensure accessibility? 

• Do any eligibility criteria eliminate or 
tend to screen out a qualified individual 
with a disability from enjoying the benefits 
of these programs, services, or activities? 

• Do any policies or practices segregate 
persons with disabilities from others par- 
ticipating in these programs, services, or 
activities? 

• Are any of these programs, services, or 
activities delivered at a location or facility 
that has the effect of denying persons with 
disabilities the right to enjoy the benefits of 
these programs, services, or activities? 

• If  alternative services are offered to per- 
sons with disabilities, are these benefits 
unequal to those offered to the public at 
large? 

If the answer to any of these questions is 
"yes," the agency may need to revise the 
way it offers its programs, services, and ac- 
tivities. Modification will not be necessary, 
however, if doing so fundamentally a/,*,~ 
the nature of the program, service, or 
ity or causes an undue burden. Undue bur- 
den under Title II is analogous to undue 



ardship under Title I, and means "signifi- 
t difficulty or expense . . ,  taking into 

account such factors as the nature and cost 
of the action, the financial resources of the 
site or a parent organization, the relation- 

• ship of the site to the parent organization, 
and the type of the parent organization. ''3° 

Is it always illegal to have discriminatory 
practices or policies? Obviously not. An 
agency is allowed to take into account the 
safety of the public. So, for example, pro- 
hibiting persons with heart disease from 
riding on a roller coaster at a county fair 
might be a permissible rule with a dis- 
cdminatory effect. 

Determining physical access to facilities. 
Are criminal justice agencies expected to 
rebuild or renovate their facilities? The an- 
swer is a qualified "no." Criminal justice 
agencies are not expected to "retrofit" their 
existing buildings. Nor are they expected 
to alter historical landmarks. A rule of 
thumb is to look at the program, not the 
building. Is it possible to change the way 
the program is delivered rather than the 

building? Examples include moving the 
program or service to an accessible part of 
the building, such as the f'Lrst floor, provid- 
ing home delivery of the service, or tele- 
phoning the person with a mobility 
impairment. If so, then remodeling the de- 
livery of the service rather than the build- 
ing in which it is delivered may suffice. A 
little creativity can go a long way in com- 
plying with this part of the ADA. 

New construction or alterations to existing 
buildings, however, must comply with the 
ADA. The Architectural and Transporta- 
tion Compliance Board (the "Access 
Board") has issued proposed accessibility 
guidelines for State and local governments. 
These guidelines are expected to have spe- 
cial considerations not originally contem- 
plated for courthouses and correctional 
facilities. Until the final guidelines are is- 
sued, however, agencies may choose be- 
tween two different sets of architectural 
standards: the Uniform Federal Accessibil- 
ity Standard (UFAS) or the ADA Accessi- 
bility Guidelines (ADAAG). 

What must be done at the administrative 
level to comply with Title II of the ADA? 
Several things. Some of these administra- 
tive requirements will only apply to enti- 
ties with 50 or more employees. A word of 
caution on calculating the number of 
employees. The size of a particular entity 
will be computed based on the number of 
employees not only in the department, but 
also on the number of employees in the 
city or county in which the specific depart- 
ment operates. Therefore, only the smallest 
of jurisdictions will be exempt from most 
administrative requirements. 

What are these requirements? 

• Self-evaluations of programs, services, 
and activities delivered should be Con- 
ducted and a study made of whether the 
policies and practices prevent persons with 
disabilities from enjoying the benefits and 
privileges of them. For entities with 50 or 
more employees, the self-evaluation must 
have been completed by January 26, 1993, 
and be made available to the public for 3 
years. 



• Transition plans for entities with 50 or 
more employees are required if structural 
changes are necessary in order to make 
programs accessible. 

• Public notice must be given to all inter- 
ested parties of  their rights and protections 
under the ADA. This notice can include 
signs, posters, and pamphlets and should 
be made in accessible formats. 

• ADA compliance officers must be des- 
ignated for entities with 50 or more em- 
ployees to provide a contact point for 
individuals who need information on the 
ADA and to assist in the employees'  edu- 
cation in the law. 

• A grievance procedure must be created 
and implemented for entities with 50 or 
more employees to handle the receipt and 
processing of  complaints as well as their 
resolution. 

More questions remaining 

Since enactment of  the ADA, criminal jus- 
tice agencies have begun to apply the ADA 
requirements. But at this juncture, there of- 
ten seem to be more questions than an- 
swers about how to implement the ADA. 

The law affects virtually every facet of  the 
application, screening, and selection proc- 
ess for corrections and law enforcement 
personnel. Careful consideration of  ac- 
tions is required as there are, as yet, no 
certainties about how the courts will inter- 
pret the ADA. As aptly put in the October 
1991 issue of Fire & Police Personnel 

Reporter, "Professionals can act only as 
weathervanes, and not forecasters." 
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The Americans with Disabilities Act 
(ADA) was created to eliminate barriers 
to equal employment opportunity and 
provide equal access to public accommo- 
dations and the programs, services, and 
activities delivered by government entities. 
Under the ADA, employers must reevalu- 
ate their personnel application and selec- 
tion processes to ertsure that they do not 
adversely affect persons with disabilities, 
either intentionally or unintentionally. The 
requirements of the ADA have significant 
consequences for the criminal justice sys- 
tem. Many of the tests and screening de- 
vices commonly uged to hire public safety 
personnel, as well as the order in which 
these tests may be administered, must be 
scrutinized in light of the law. 

The ADA and hiring: 
Some general principles 

Appreciating the impact of the ADA on 
hiring requires an understanding of the law 
itself. Simply put, the ADA prohibits dis- 
crimination against qualified individuals 
with a disability. Having a disability, in 
and of itself, does not entitle a person to 
protection under the law. A job applicant 
also must be qualified, i.e., must meet es- 
tablished prerequisites of the position such 
as education, experience, and skills, and 
must be able to perform the essential func- 
tions of the job. 

Whether an applicant with a disability is 
otherwise qualified for the job is a central 
issue in making legal hiring decisions 
under the ADA. Some questions to be 
considered are: How are these determina- 
tions made? What constitutes an essential 
function of the job? Are performance stan- 
dards permitted? 

Thus, hiring decisions should be made on a 
case-by-case basis and not based on gener- 
alized assumptions, stereotypes, or myths. 
Limiting, segregating, or classifying appli- 
cants so that persons with disabilities are 
adversely affected should be avoided. 

Under the ADA, blanket exclusions of in- 
dividuals with a particular disability are, in 
most cases, not permissible.' For example, 
to exclude "all applicants with diabetes ig- 
nores the varying degrees of severity of 
this disease and the ability to control its 
symptoms '~ and would be forbidden. On 
the other hand, the "ADA does not require 
quotas, it...requires that employers not re- 
ject applicants with disabilities because of 
their disabilities. ''3 In addition, the ADA 
requires employers to provide applicants 
with reasonable accommodations so that 
they can apply for jobs. 

Qualifications and standards 

Under the ADA, standards and qualifica- 
tions that screen out, or tend to screen out, 

individuals or groups of individuals on the 
basis of disability must be related to the 
job to be performed. 

An analysis of job qualifications begins 
with three questions: 

• Do qualifications or standards that 
screen out persons with disabilities relate 
to essential functions of the job? 

• Are qualifications and standards that 
screen out persons with disabilities job- 
related and consistent with business 
necessity? 

• Is a reasonable accommodation avail- 
able that enables an applicant, who would 
not be qualified because of a disability, to 
meet the qualification standards? 

Fundamental, not marginal, job functions 
are considered essential for purposes of 
the ADA. Functions are essential: a) when 
employees are required to perform them 
and b) when their elimination would fun- 
damentally alter the job. Even when a 
function is rarely performed, it may never- 
theless be essential. For example, most po- 
lice officers rarely make forcible arrests, 
but departments that can demonstrate seri- 
ous consequences of an officer's inability 
to do so may establish this ability as an es- 
sential function. 

There is nothing to prevent employers in 
criminal justice agencies from using quali- 
fying standards. Indeed, it is permissible to 

.................... i!ilT  



"establish physical or mental qualifications 
that are necessary to perform specific jobs 
(for example, jobs in the transportation and 
construction industries; police and fire 
fighters jobs; security guard jobs) or  to 
protect health and safety. ''4 

What happens, however, if the qualifying 
standards eliminate someone on the basis 
of  disability or a group of individuals with 
disabilities? Under the ADA, standards 
must be shown to be job-related and con- 
sistent with business necessity. 5 This re- 
quirement "underscores the need to 
examine all selection criteria to ensure that 
they not only provide an accurate measure 
of  an applicant's actual ability to perform 
the essential functions of the job, but that 
even if they do provide such measure, a 
disabled applicant is offered a 'reasonable 
accommodation'  to meet the criteria that 
relate to the functions of  the job at issue. ''6 

A qualification standard is job-related 
when it is "a legitimate measure or qualifi- 
cation for the specific job it is being used 
for. ''7 Section 4.3 of the Equal Employ- 
ment Opportunity Commission's (EEOC) 
Technical Assistance Manual explains: 

A qualification standard for a sec- 
retarial job of  'ability to take short- 
hand dictation' is not job-related if 
the person in the particular secre- 
tarial job actually transcribes taped 
dictation. 

Business necessity means that the selection 
relates to an essential function of the job. 
Thus, "if a test or other selection criterion 
excludes an individual with a disability and 
does not relate to the essential function of 
the job, it is not consistent with business 
necessity. ''8 

However, even if a standard is job-related 
it may nevertheless be inappropriate if it 
does not relate to an essential job function. 
For example, requiring a driver's license 
may be job-related for both patrol officers 
and corrections officers. However, the re- 
quirement relates to an essential function 
of  the job of  a patrol officer. Typically, a 
corrections officer is not required to drive 
in the course of  business. Therefore, if re- 

quiring a driver's license screens out a per- 
son with a disability i tmay be justified for 
the job of  patrol officer but not for that of  
corrections officer if driving is not an es- 
sential function of  the job. 

Reasonable accommodations 
during the hiring process 

Employers have a duty to reasonably ac- 
commodate persons with disabilities dur- 
ing the application process to give 
otherwise qualified applicants an equal op- 
portunity to be considered for the job. 9 
However, an employer is permitted to ask 
applicants whether they need reasonable 
accommodation in order to participate in 
the application process or take a screening 
test.~° 

Reasonable accommodations during the 
hiring process can include providing quali- 
fied interpreters or readers. It can also 
mean revising or modifying exams or tests. 
Section 3.3 of  EEOC's  Technical Assis- 
tance Mamta! offers these examples: 

A person who uses a wheelchair 
may need an accommodation if an 
employment office or interview 
site is not accessible. A person 
with a visual disability or a person 
who lacks manual dexterity may 
need assistance in filling out an aP- 
plication form. Without such ac- 
commodations, these individuals 
may have no opportunity to be 
considered for a job. 

On the other hand, unlike the kinds of  rea- 
sonable accommodations afforded employ- 
ees with disabilities - -  such as job 
restructuring or changing work schedules 
- -  employers do not have to find a job for 
an applicant with a disability who is not 
otherwise qualified, or consider an appli- 
cant for a job for which he or she did not 
apply. Likewise, while reassignment to an- 
other position might be a reasonable ac- 
commodation for an employer to make for 
an employee, this would not apply to appli- 
cants for a position. In addition, there is no 
requirement that employers lower perfor- 
mance standards. 



Medical examinations 
)and disability-related inquiries 
Under the ADA, job applicants must be 
given a conditional offer of employment 
before being required to provide medical 
information or take a medical exam I~ even 
though law enforcement and corrections 
agencies routinely administer medical and 
psychological exams to applicants prior to 
making a job offer. "As a result, this provi- 
sion of the ADA will significantly change 
hiring practices in the country. ''12 This re- 
quirement is designed to prevent medical 
information from being considered before 
nonmedical qualifications. 

The EEOC's Enforcement Guidelines 
define medical examinations as "...proce- 
dures or tests that seek information about 
the existence, nature, or severity of an 
individual's physical or mental impair- 
ment, or that seek information regarding 
an individual's physical or psychological 
health. ''13 Sometimes it is easier to say 
what "medical" is not rather than what it 
is. For instance, "tests for illegal use of 
drugs are not medical examinations under 
the ADA and are not subject to the restric- 
tions on such examinations. ''14 Similarly, 
"physical agility tests are not medical 
examinations and so may be given at any 
point in the employment application 
process. ''15 

A good rule of thumb is that questions that 
would disclose information regarding a 
disability, whether asked on an application 
or during an interview, may be construed 
as a medical exam or disability-related in- 
quiry. This holds true for any test, proce- 
dure, or performance exam that would 
disclose information regarding a disability. 
Therefore, criminal justice agencies that 
customarily use psychological exams, 
polygraph tests, background checks, and 
medical exams will need to evaluate their 
hiring process in light of the ADA. 

Application procedures and 
requirements 
The ADA expressly prohibits preemploy- 
ment medical examinations and disability- 

related inquiries. 16 ,,...[A]n employer may 
not ask or require a job applicant to take a 
medical examination before making a job 
offer. ''17 Inquiry into the existence, nature, 
or severity of a disability is also forbidden 
at this stage in the hiring process. 

However, employers may ask applicants 
questions regarding their ability to perform 
specific job functions "and may, with cer- 
tain limitations, ask an individual with a 
disability to describe or demonstrate how 
he or she would perform these functions. ''Is 
On the other hand, hiring practices that 
focus on disabilities rather than abilities 
will, in most instances, be considered 
discriminatory. Section 6.3 of EEOC's 
Technical Assistance Manual provides 
an example relevant to criminal justice 
agencies: 

A policy that prohibits employ- 
ment of any individual who has 
epilepsy, diabetes, or a heart con- 
dition from a certain type of job, 
and which does not consider the 
ability of a particular individual, 
in most cases would violate the 
ADA. 

The ADA does take into consideration an 
employer's need to ensure that job appli- 
cants can perform the job effectively and 
safely, and specifies how this can be done. 
Section 6.1 of EEOC's Technical Assis- 
tance Manual provides guidance: 

An employer may condition a job 
offer on the satisfactory result of a 
post-offer medical examination or 
inquiry if this is required of all en- 
tering employees in the same job 
category. A post-offer examination 
or inquiry does not have to be 
'job-related' or 'consistent with 
business necessity.' Questions also 
may be asked about previous inju- 
ries and workers' compensation 
claims. 

Questions that are prohibited before a con- 
ditional offer may be posed in the post- 
offer phase of the hiring process. Such 
post-offer medical examinations are legal 
only if the following requirements are met: 

• All entering employees in a particular 
category are required to submit to the same 
examination regardless of disability. 

• Information conceming the offeree's 
medical condition must be maintained on 
separate forms. 

• The information must be maintained in 
separate medical files. 

• The information must be treated as a 
confidential medical record. 19 

If a post-offer medical exam or disability- 
related inquiry reveals a disability, the rea- 
son for withdrawing a conditional offer of 
employment must be job-related and con- 
sistent with business necessity. The with- 
drawal of the offer may be permissible 
where the medical inquiry discloses facts 
pertinent to the applicant's qualifications. 
That is to say, the employer must show 
that the applicant cannot perform the es- 
sential functions of the job, with or without 
a reasonable accommodation, and must 
demonstrate that there is no reasonable ac- 
commodation available to enable the appli- 
cant to perform the essential functions of 
the job. 

In addition, "a post-offer medical examina- 
tion may disqualify an individual if the 
employer can demonstrate that the indi- 
vidual would pose a 'direct threat' in the 
workplace (i.e., a significant risk of sub- 
stantial harm to the individual or others) 
that cannot be eliminated or reduced below 
the 'direct threat' level through reasonable 
accommodation. ''2° However, a "direct 
threat" cannot be speculative or remote 
and must be based on current medical 
knowledge. 

Section 6.4 of EEOC's Technical Assis- 
tance Manual offers this example: 

If a medical examination reveals 
that an individual has epilepsy and 
is seizure-free or has adequate 
warning of a seizure, it would be 
unlawful to disqualify this person 
from a job operating a machine be- 
cause of fear or speculation that he 
might pose a risk to himself or oth- 
ers. But if the examination and 
other medical inquiries reveal that 
an individual with epilepsy has sei- 



zures resulting in loss of conscious- 
ness, there could be evidence of 
significant risk in employing this 
person as a machine operator. 
However, even where the person 
might endanger himself by operat- 
ing a machine, an accommodation 
such as placing a shield over the 
machine to protect him, should be 
considered. 

Implications for criminal 
justice 

The ADA unquestionably has had an enor- 
mous impact on the hiring process in 
criminal justice. "The development of se- 
lectio n procedures which are in compli- 
ance with the ADA appear to be somewhat 
reversed to current arrangements. ''2~ 

Prior to the enactment of the ADA, most 
departments required applicants to pass 

.~ written exams, agility tests, a polygraph 
exam, a background investigation, a medi- 
cal exam, and a psychological exam before 
being offered a position of employment. 
However, with the ADA prohibition 
against disability-related inquiry prior to 
making a conditional offer of employment, 
many of these testing and screening de- 
vices must be postponed until after an offer 
is made. 

Thus, a "department cannot even remotely 
investigate an applicant's disability or po- 
tential disability until the applicant's other 
qualifications have been evaluated and a 
contingent offer of employment has been 
made to the candidate. ''z2 "Under the ADA, 
bona fide job offers do not always need to 
be limited to currently available vacancies 
but also may, under certain circumstances, 
be given to fill reasonably anticipated 
openings. ''23 

For example: 

A police department may be able 
to demonstrate that it needs to 

make offers to 50 applicants for 25 
available positions because: (1) for 
public safety reasons it needs to 
have police officers who are ready 
and able to begin work when a va- 
cancy occurs on the force; and (2) 
it is likely that approximately half 
the offers will be revoked based on 
post-offer medical tests and/or the 
results of security checks, and be 
cause some applicants may with- 
draw from consideration. 24 

However, if more offers are made than 
positions exist, individuals must be hired 
from the pool based on pre-established 
objective standards. An example of such a 
standard includes using the date of applica- 

tion. Moreover, if applicants are re-ranked 
based on post-offer inquiry or procedures, 
the agency must inform persons in the pool 
of their overall rankings before the post- 
offer re-ranking and must notify all persons 
in the pool of any changes made as a result 
of such post-offer re-rankings. The En- 
forcement Guidance offers this example: 

A police department gives a post- 
offer psychological examination, 
which is designed to analyze an 
individual's mental stability and is, 
therefore, a medical examination. 
The department re-ranks the indi- 
viduals in its pool based on scores 
on this examination, placing those 
individuals who score most favor- 
ably at the top of the hiring priority 
list. In this case, the department 
must inform individuals in the hir- 
ing pool of their initially-deter- 
mined hiring rank order; after the 
post-offer medical examination, the 
department must inform the indi- 
viduals in the hiring pool whether 
their rank was changed based (in 
whole or in part) on the post-offer 
medical examination. 25 

Can agencies have a qualified pool of can- 
didates? While some jurisdictions have 
used this method, EEOC has not specifi- 
cally addressed this issue yet. Agencies 
planning this should consider exhausting 
the number of candidates in the pool before 
adding to it. In addition, agencies employ- 
ing such a method should ensure that all 
candidates advance equally through the 
pool as hirings are made. 

Screening devices 

Agility tests. These may be "given at any 
point in the application or employment 
process so long as employers can demon- 
strate that they are job-related and consis- 
tent with business necessity. ''26 However, 
departments may not measure an appli- 
cant's physiological/biological responses to 
performance because that would be 
considered medical. 27 

The ADA also forbids disability-related 
inquiries or medical exams to establish a 
person's fitness to take the agility test. 



Agencies will not be permitted to screen 
plicants for medical conditions, such as 

heart disease, prior to giving them a physi- 
cal agility test. ''~8 One solution to this 
problem is to provide applicants with a de- 
tailed written description of the test and re- 
quire that they get a note or certification 
from their doctor that they are able to take 
the agility test. 

Drug tests. Since a test for the illegal use 
of drugs is not considered a medical ex- 
amination under the ADA, employers may 
conduct such testing of applicants or em- 
ployees and make employment decisions 
based on the results. On the other hand, if 
an applicant tests positive for illegal drug 
use, the test may be validated by asking the 
applicant about any lawful drug use that 
may have resulted in the positive result. 

However, certain drug tests may reveal the 
use of prescription drugs. This could lead 
to problems for employers. For example, 
what if the results of a drug test reveal that 
the applicant is taking AZT, a drug used 
in conjunction with treamaent for HIV 

Oi nfection and AIDS? Persons with HIV 
nfection or AIDS are protected under the 

ADA. Therefore, this information, in and 
of itself, could not be used to eliminate the 
applicant. 

In the event secondary medical informa- 
tion is obtained, agencies should treat it in 
accordance with ADA requirements relat- 
ing to all medical information. It should be 
treated as a confidential medical record, 
maintained separately from the indivi- 
dual's personnel file, and steps should 
be taken to guarantee the security of the 
information. 

Polygraph tests. Polygraph tests are not 
addressed specifically by the ADA. How- 
ever, preliminary questions asked in con- 
junction with a polygraph exam are often 
medical in nature. For instance, asking a 
person "Are you currently on any medica- 
tion?" would be impermissible prior to ex- 
tending a conditional offer. 

What does this mean for criminal justice 
_ agencies? "Pre-offer, there will be no 

medical questions on the polygraph exami- 
nation allowed. ''29 Such inquiries include: 

• Whether the individual has sought or is 
currently seeking mental health services. 

• Inquiries about the extent of prior 
illegal drug use. 

• Most inquiries about prior or current 
lawful drug use. 

• Inquiries reflecting the extent of prior or 
current alcohol use. 3° 

In addition, the EEOC Enforcement Guid- 
ance offers this example: 

"R., a police department, may not 
ask as part of a pre-offer polygraph 
examination such questions as: 
'Do you have any mental disorders 
which would hamper your perfor- 
mance as a police officer?' or 
'Have you ever been treated for 
drug addiction?' ,,3~ 

Thus, employers are faced with delaying 
the polygraph exam until after an offer is 
made; conducting the polygraph without 
the initial medical inquiries often asked to 
ensure the validity of the exam; or con- 
ducting one polygraph test pre-offer, with- 
out the preliminary medical questions, and 
a second exam, post-offer, which includes 
medical exams. 

Background checks. To the extent that 
background checks involve medical in- 
quiry, they must be delayed until after an 
offer is made. FBI checks, national credit 
checks, and high school or college wan- 
scripts can be procured at the pre-offer 
stage. However, agencies cannot ask prior 
employers or others any questions that the 
employer cannot ask the applicant directly. 

Medical exams. The ADA permits medi- 
cal exams once a conditional offer of em- 
ployment is made, and it would be useful 
to give a list of essential job functions to 
the doctor who will conduct the e x a m .  32 

What if the employer gets unsolicited 
medical information before extending a 
conditional offer? Can this information be 
used to exclude the applicant? This de- 
pends on whether the information is rel- 
evant to the applicant's qualifications. If an 
applicant is otherwise qualified, the infor- 
mation cannot be so used. If an applicant 

volunteers information about a disability 
that renders him or her unqualified for the 
job, then no offer need be made. 

No decision should be made on the basis 
of speculation or assumptions. For ex- 
ample, if an applicant discloses that he or 
she has epilepsy, such information, in and 
of itself, would not disqualify the appli- 
cant. Blanket exclusions of a particular dis- 
ability should be avoided. But should an 
applicant reveal that he or she has epilepsy 
that cannot be controlled by medication 
and continues to have seizures on a regular 
basis, it may be permissible to eliminate 
the candidate if the reasons are job-related 
and consistent with business necessity. 

Psychological exams.Whether a psycho- 
logical exam is also a medical exam de- 
pends on the type of exam administered. 
Criminal justice agencies will need to 
make this determination on a case-by-case 
basis. "To the extent that a test is designed 
and used to measure only such factors as 
an applicant's honesty, tastes, and habits, 
it would not normally be considered a 
medical examination. ''33 However, exams 
or tests which provide evidence that a can- 
didate has a mental disorder or impairment 
would be considered a medical examination. 

In addition, for example, many depart- 
ments have historically used tests such as 
the Minnesota Multiphasic Personality In- 
ventory (MMPI), which includes questions 
that might be considered disability-related. 
For example: 

• I am bothered by an upset stomach sev- 
eral times a week. 

• I have a cough most of the time. 

• During the past few years I have been 
well most of the time. 

• I have never had a fit or convulsion. 

• I have had attacks in which I could not 
control my movements or speech but in 
which I knew what was going on around 
me. 34 

Not all psychological tests include ques- 
tions that are disability-related. With 
careful screening they might be utilized 
prior to extending a conditional offer of 
employment. 



Prior to making a conditional offer, em- 
ployers may assess personality traits, 
knowledge, skills, and abilities as they 
apply to job  qualifications. Once an offer 
has been made, employers are free to ad- 
minister psychological exams which in- 
clude medical questions. 
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Title II of the Americans With Disabilities 
Act (ADA) requires that State and local 
govemmental entitles, regardless of size, 
provide equal access for persons with dis- 
abilities to programs, services, and activi- 
ties of the entity, as well as to employment 

O opportunities. The ADA covers criminal 
justice agencies, including corrections fa- 
cilities, operated by or on behalf of State 
and local governmental entities. 

The ADA affects how employees for 
sworn and unsworn positions are hired in 
the corrections field. The law also affects 
the delivery of programs, services, and ac- 
tivities offered to inmates and their visi- 
tors family members, attorneys, clergy, 
or any other person having a legitimate 
reason to visit an inmate. Moreover, the 
ADA applies not ordy to the mandatory 
programs that agencies are required to of- 
fer inmates, but also to any voluntary pro- 
grams the facility may provide. 

This Research in Action report, the third in 
a series on the Americans With Disabilities 
Act published by NIL explores the impli- 
cations of Title 1I of the ADA for inmate 
programs and services. The Deparlment of 
Justice (DO J), one of eight Federal agen- 
cies responsible for enforcing the ADA, is 
designated to investigate, among other 

things, complaints involving law enforce- 
ment, public safety, and correctional insti- 
tutions. During the first 9 months the ADA 
was in effect, 272 complaints were re- 
tained by DOJ for alleged violations of 
this new law) The single largest number 
of complaints retained for investigation by 
the Department were employment-related, 
with prisons and law enforcement the main 
focus. 2 The second largest number of those 
complaints involved inaccessible facilities 
or programs in prisons and courthouses) 

Title Ih legal overview 

Title II makes it illegal to discriminate 
against qualified individuals with disabili- 
ties. 4 Under the law; a person has a disabil- 
ity if he or she suffers from a physical or 
mental impairment that substantially limits 
a major life activity, such as seeing, hear- 
ing, walking, talking, breathing, sitting, 
standing, or learning. A person will also be 
considered disabled, for purposes of this 
law, if there is a record of such an impair- 
ment or if he or she is perceived or re- 
garded as having such an impairment. 
Those associated with a person with a 
disability are also entitled to certain 
protections. 

To be covered by Title II of the ADA, a 
person must meet the defmition of a 
"qualified individual with a disability." 
Such a person is defined as "...an indi- 
vidual with a disability who, with or with- 
out reasonable modifications to rules, 
policies, or practices, the removal of archi- 
tectural, communication, or transportation 
barriers, or the provision of auxiliary aids 
and services, meets the essential eligibility 
requirements for the receipt of services or 
the participation in programs or activities 
provided by a public entity." 

Essential eligibility requirements. The 
essential eligibility requirements for re- 
ceiving many of the services delivered in a 
correctional facility and for participating in 
many prison program activities may be 
minimal. For example, if certain types of 
offenders are entitled or required to attend 
counseling sessions, then having commit- 
ted the offense in question may be the only 
eligibility requirement for attending the 
counseling sessions. 

On the other hand, if a prison offers ad- 
vanced educational opportunities, the re- 
quirement that a prisoner have completed 
the educational prerequisites to advanced 
classes is a legitimate eligibility require- 
ment that does not discriminate on the ba- 
sis of disability. 








































































































































