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FOREWORD

George Santayana’s warning that “those who cannot remember the
past are condemned to repeat it,” is by now a truism, and nothing could
be truer of the history of juvenile justice reform in the United States.
Throughout most of this century, we have ricocheted between benev-
olent rehabilitation and get-tough remedies as leitmotifs in treating our
miscreant youth. Neither works for long, and today—twenty years
after the pathbreaking Institute of Judicial Administration~American
Bar Association Juvenile Justice Standards—we are told that “numbed
by teenage killers and unable to rehabilitate youthful offenders, the
juvenile justice system is [again] turning to get-tough measures to halt
a new generation of crime.” One commentator adds wistfully, “The
answer to all of our troubles may be a program out there somewhere
in some small town that we don’t know about yet.” Don’t count on it.

I was an original participant in the ten-year effort inaugurated in
1971 by Judge Irving Kaufman to distill the very best of the research,
thought, and experience of all relevant disciplines in the juvenile justice
field and incorporate them into usable standards for social service per-
sonnel, juvenile judges, probation officers, correctional administrators
and legislators. The roster of three hundred experts who devoted over
a decade to the project—many of them, like Judge Kaufman, no longer
living, others, like Janet Reno, currently leading the country’s law en-
forcement agencies—could not be reassembled nowadays; in the in-
tervening years, too many have lost faith in the value of comprehensive
planning or rational remedies as antidotes to the scourge of mindless
violence that plagues our cities and infects our children. A retrospective
of the Juvenile Justice Standards, however, persuades me that it was a
most worthwhile effort, still viable, and not susceptible to facile char-
acterizations as “too hard” or “too soft” on violent-prone youth. In-
deed, I recall the strenuous debates and anguished criticisms from more
traditionally oriented juvenile experts that accompanied the Standards’
adoption in the mid-seventies of norms of finite sentencing propor-
tional to the severity of the offense. The Standards’ stress on more sys-
tematic but carefully controlled information-sharing between child-car-
ing agencies deserves revisiting as we enter the age of information,
though it was considered by many overly innovative at the time. The
notion of discrete time limits to pretrial detention, paralleling Speedy
Trial Act guarantees for adult offenders, seemed downright revolution-
ary to others, as did the concept that teenaged youths had certain legal

xi
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rights as well as duties in critical choices as to their future. The unifying
thread to all twenty-three volumes was that we—the adult world—
had the right to judge and to punish youthful wrongdoers, but we also
had responsibilities for adjudicating children fairly, for intervening in
families in ways that would be salutary, not punitive and destructive,
and for treating youths who must be removed from society in a manner
which did not derogate their humanity and guarantee them a pass to
the nearest penitentiary. No community thus far has chosen to make
that trade-off, and so we continue to repeat our rhetoric and poignantly
to scan the landscape in search of a cure for our fast metastasizing social
cancer. Reducing the age limit for the death penalty, allowing waiver
to the adult criminal system at successively earlier ages—do we really
think those will do the job?

Ironically, the number of juvenile offenders in our midst has mounted
perceptibly in the twenty years since the Standards were issued. And
the nature of their crimes has unmistakably worsened. If we are to
believe the interviews with these alienated teenagers that flood our
newspapers daily, their desperation, their distancing from all normal
adolescent aspirations or feelings of empathy or compassion for others
has intensified almost beyond human comprehension. Over half of
their vicious crimes are committed against each other. Over one hun-
dred thousand of them are already shut away in junior jails, and many
in adult prisons. What happens when they emerge?

No doubt some of the standards in this compendium could benefit
from things learned in twenty years. But what little new learning there
is, in most cases, simply reinforces the basic truths that were already
there. A recent listing by the Office of Juvenile Justice Delinquency and
Prevention of the most effective juvenile offender programs in the coun-
try mirrored the same essential components we mandated back then:
early intervention, accurate needs assessment, small group programs
in the community, intensive staff supervision and follow-up, education
on individual responsibilities and the consequences of violent behavior.
No juvenile boot camps have yet proved there are short cuts.

As in times of past crises, the future of the entire juvenile justice
system as an entity separate from adult justice is again befogged. Amer-
icans have a tendency to demand swift results and to change course
often and sharply when they are not achieved. It bears noting, however,
that the IJA-ABA Standards still represent the most comprehensive, bal-
anced vision of a just and potentially effective system for dealing with
youthful offenders that exists. They have not been given a fair chance;
implementation where it has occurred has been piecemeal and, in the
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main, they have taken second place to fads, slogans and quick fixes.
One can only hope that before the nation turns on end again, its leaders
will pause long enough to look at what a dedicated and knowledgeable
group of experts thought would work twenty years ago, and if they
can, build on that foundation to do even better. If that happens, the
republication of the Standards in this one accessible volume will be well
worth the candle.

Patricia M. Wald
Judge, United States Court of Appeals
Washington, D.C.






INTRODUCTION

The Standards and Changing Times

During the ten-year period in which the Juvenile Justice Standards
Project of the Institute of Judicial Administration (IJA) and the Amer-
ican Bar Association (ABA) was engaged in producing the twenty-three
volumes of the IJA-ABA Juvenile Justice Standards, the project was gov-
erned by numerous well-articulated policies and guidelines. The most
fundamental working principle was that the standards were designed
to establish the best possible juvenile justice system for our society, not
to fluctuate in response to transitory headlines or controversies.

Ironically, public acceptance of the Standards has been as variable as
the political climate. The only constant has been the demand for reform
of a glaringly deficient juvenile justice system. The current alarm over
juvenile crime is exemplified by a recent article in the New York Times,
preceded by the query, “What Can Be Done About the Scourge of Vi-
olence Among Juveniles?” It reflects the popular view that the juvenile
justice system should somehow protect the public, punish and reha-
bilitate the offenders, and prevent future crimes.

“New age” politicians, journalists, and other barometers of public
opinion have embraced the position that since poverty, abusive parents,
and dysfunctional families are the best predictors of criminality, dra-
conian proposals to remove and institutionalize children through the
welfare system are justified. They dispense with such formalities as
detecting crimes or pursuing due process of law. The Child Savers are
back, orphanages are in, and early intervention to salvage the children
of poor parents is the answer for our new intellectual leaders.

These views are not consonant with the principles underlying the
IJA-ABA Juvenile Justice Standards. The standards were drafted in the
1970s, a period of burgeoning individual rights. But they were pub-
lished in 1980 and 1981 and their implementation was not a priority of
the Reagan and Bush administrations. In 1992, the Juvenile Justice
Committee of the ABA Section of Criminal Justice responded to the
apparent promise of more progressive policies in Washington by form-
ing a subcommittee to review and revive the standards. The incoming
administration was expected to support the standards that many of its
leaders had participated in adopting. Attorney General Janet Reno had
been an active member of the [JA-ABA Joint Commission on Juvenile
Justice Standards. First Lady Hillary Clinton had served on one of the
four substantive task forces that supervised the drafting of the volumes.
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The members of the subcommittee reviewed the volumes and re-
ported that the black letter Standards remained fundamentally relevant
and sound and that the commentaries accompanying the Standards
were illuminating but should be updated to cover changes in the law
and literature during the intervening years. At the 1994 ABA Annual
Meeting, the committee presented a Presidential Showcase Program on
“Taking the ABA Juvenile Justice Standards to the 21st Century: Juvenile
Justice Reform for the "90s.” The audience was enthusiastic and plans
were made to publish this volume of annotated standards to spearhead
the committee’s efforts towards widespread implementation of the
Standards. That was in August 1994, a mere three months before the
national midterm elections once again shifted the political balance of
power.

Although the sheer mass of the volumes of Standards conveys a sense
of the monumental work performed by the hundreds of juvenile justice
specialists who were involved in the Juvenile Justice Standards Project,
it does not show the meticulous scholarship and intense debate over
the implications of every detail of policy and practice that characterized
the lengthy process by which the Standards were drafted and finally
adopted. As a former director of the project, executive editor of the
final published version, and author of the summary volume, Standards
for Juvenile Justice: A Summary and Analysis, I feel qualified to describe
that process.

Development of the Standards

The Juvenile Justice Standards Project was initiated in 1971 at the
Institute of Judicial Administration, a nonprofit research and educa-
tional national court organization located at the New York University
School of Law. It began as an afterthought to the ABA Project for Stan-
dards for Criminal Justice, for which IJA served as secretariat. Staff mem-
bers first had considered annotating the twelve volumes of criminal
justice standards to show how the juvenile law diverged, but they
found the fundamental disparities more extensive than they had antic-
ipated. The criminal justice standards did not address the issues pre-
sented by the separate courts and agencies established to handle prob-
lems affecting juveniles and their families. IJA began to plan a modest
project to produce a single volume devoted to juvenile justice. Ten years
and twenty-three volumes later, the IJA-ABA Juvenile Justice Standards
were completed.

The project was an arduous task executed by about three hundred
dedicated professionals throughout the nation, including prominent
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representatives of every discipline connected to the juvenile justice sys-
tem: the law, the judiciary, medicine, social work, psychiatry, psychol-
ogy, sociology, corrections, political science, law enforcement, educa-
tion, and architecture. Scholars and practitioners joined task forces and
working groups to perform research, analysis, drafting, reviewing, re-
vising, and editing functions, supported by IJA professional and cler-
ical staff.

The structure of the project was as intricate as the volumes of stan-
dards it produced. A planning committee chaired by the late Chief
Judge Irving R. Kaufman of the United States Court of Appeals for the
Second Circuit met in October 1971, followed by meetings of six plan-
ning subcommittees to identify the issues in the juvenile justice field
and the areas to be covered. In February 1973, the ABA became co-
sponsor of the project and the IJA-ABA Joint Commission on Juvenile
Justice Standards was established as its governing body, chaired by Chief
Judge Kaufman. The Joint Commission consisted of twenty-nine mem-
bers, of which half were lawyers and judges. A Minority Group Ad-
visory Committee was created in 1973.

Four drafting committees supervised the work of the thirty scholars
who were assigned as reporters to draft the individual volumes. The
chairs of the drafting committees were members of the Joint Commis-
sion. Each volume and its reporter or reporters came within the juris-
diction of one of the drafting committees: Drafting Committee I: Inter-
vention in the Lives of Children, Co-chairs William S. White and
Margaret K. Rosenheim; II: Court Roles and Procedures, Chair Charles
Z. Smith; III: Treatment and Corrections, Chair Allen F. Breed; and IV:
Administration, Chair Daniel L. Skoler.

As the reporters met with their drafting committees or work groups
within the committees, issues arose and were submitted to the Joint
Commission for resolution at its periodic meetings. After the reporters’
manuscripts were approved by the drafting committees, they were re-
viewed by the project staff and transmitted to the Joint Commission
with pertinent comments on matters of cross-volume consistency. The
members of the Joint Commission independently reviewed the contents
of each volume on the agenda, followed by discussions of broad prin-
ciples, as well as minute details of text and format. The volumes then
were returned to the reporters with instructions for revisions.

In 1975 and 1976 all twenty-three volumes were published as tenta-
tive drafts and distributed widely to individuals and organizations con-
cerned with juvenile justice for their comments and suggestions. The
ABA assigned the volumes to the appropriate sections, committees, and
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other entities specializing in the areas covered by each volume, with
the task of coordinating the resulting recommendations handled by the
Committee on Juvenile Justice of the Section of Criminal Justice and its
chair, Livingston Hall and the Juvenile Justice Standards Review Com-
mittee of the Section of Family Law, chaired by Marjorie Childs.

The reports, comments, and suggestions of the various individuals
and groups, including the ABA entities, were submitted to the Execu-
tive Committee of the Joint Commission, which had been authorized
to respond on behalf of the commission. It met in 1977 and 1978 to
consider the proposed changes in the tentative drafts. Relatively minor
changes were approved and the published tentative drafts were sent
to the ABA House of Delegates, accompanied by minutes describing
the Executive Committee’s decisions with respect to the revisions to be
made in the volumes. The ABA House of Delegates approved seven-
teen volumes in 1979 and three more in August 1980. Of the remaining
three volumes, The Standards Relating to Schools and Education was with-
drawn from consideration by the House of Delegates as too specialized,
The Standards Relating to Noncriminal Misbehavior was tabled by the del-
egates as too controversial, and The Standards Relating to Abuse and Ne-
glect was returned for revision. A revised volume on abuse and neglect
was approved by the Joint Commission and published with the final
revised drafts of all twenty-three IJA-ABA juvenile justice standards
volumes in 1980, but the project ended in 1981 and no further submis-
sions were made to the House of Delegates.

Basic Principles

Despite the complex and time-consuming path followed by the stan-
dards volumes from inception to final publication, it was straightfor-
ward for the underlying principles. As issue papers were analyzed and
the subjects to be covered were identified, a pattern of interweaving
concepts emerged and a value system that permeated all of the Stan-
dards became apparent.

The strongest influence was the 1967 Supreme Court decision in In
re Gault. The Joint Commission adopted a due process model governed
by equity and fairness, rejecting the more popular medical model prem-
ised on a need for treatment as the basis for the court’s jurisdiction.
From that choice, several principles flowed with logical precision, as
follows:

1. Sanctions should be proportionate to the seriousness of the of-
fense.
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2. Sentences or dispositions should be fixed or determinate as de-
clared by the court after a hearing, not indeterminate as determined
by correctional authorities based on subsequent behavior or admin-
istrative convenience.

3. The least restrictive alternative to accomplish the purpose of
the intervention should be the choice of decision makers at every
stage, with written reasons for finding less drastic remedies inade-
quate required of every official decision maker.

Another feature of the juvenile justice system envisioned by the Joint
Commission would require access to adequate and appropriate com-
munity-based services on a voluntary basis to the families and children
who need them. This vision is set forth in full in the volume, Standards
Relating to Youth Service Agencies. A network of social, educational, vo-
cational, health, and other services would be made available to every
juvenile and family, not imposed as official sanctions or dependent on
welfare eligibility. Unfortunately, access to community-based services
geared to the legitimate needs of the local residents is one of the un-
fulfilled goals of the standards. The principles that result from the as-
sumption that communities would provide voluntary youth services
and from the Standards’ rejection of involuntary intervention without a
finding of delinquency, child abuse, or neglect are:

4. Noncriminal misbehavior (status offenses or conduct that
would not be a crime if committed by an adult) should be removed
from juvenile court jurisdiction.

5. Limitations should be imposed on detention, treatment, or
other intervention prior to adjudication and disposition.

A third element in the value system that distinguishes the IJA-ABA
Standards is accountability in an open society in which the rights and
responsibilities of individuals and agencies would be clearly deline-
ated, protected, and enforced. The applicable principles are:

6. Visibility and accountability of decision making should replace
closed proceedings and unrestrained official discretion.

7. Juveniles should have the right to decide on actions affecting
their lives and freedom, unless they are found incapable of making
reasoned decisions.

8. Parental roles in juvenile proceedings should be redefined with
particular attention to possible conflicts between the interests of par-
ent and child.

9. There should be a right to counsel for all affected interests at
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all crucial stages of proceedings and an unwaivable right to counsel
for juveniles.

Finally, the project relied on its idealized design of the family court
as the centerpiece of its idealized juvenile justice system. Organized as
a separate division of the court of original trial jurisdiction, with judges
rotated at fixed intervals from the other trial courts and all of the per-
sonnel (judges, lawyers, police officers, corrections officials, social
workers, and related service providers) trained to handle the special
problems of families and children brought into contact with the judicial
system, the family court would be uniquely equipped to implement the
standards. It would be expected to deal effectively with all but the most
egregious cases and even then to retain jurisdiction until every reason-
able effort had failed and the criminal justice system could be shown
to be more effective. The much-breached assumption that juvenile of-
fenses would not be tried in criminal court except as a last resort is
embodied in the tenth principle as follows:

10. Strict criteria should be established for waiver of juvenile court
jurisdiction to regulate the transfer of juveniles to adult criminal
court.

Conclusion

Even a casual reading of the IJA-ABA Juvenile Justice Standards in this
book shows the extraordinary interconnection and logical consistency
throughout the Standards. Unfortunately, a major barrier to implemen-
tation has been the unwillingness of any jurisdiction to adopt the Stan-
dards as a whole. In those states where some of the Standards have been
incorporated into the juvenile codes, the absence of essential support
from related standards has limited the effectiveness of those adopted.

For example, without voluntary community-based services, removal
of status offenders from the court’s jurisdiction creates many problems
without solutions. Without a nonwaivable right to the assistance of
counsel, a juvenile should not be expected to make an informed waiver
of that or other rights. Standards for corrections administration depend
upon standards for the size of facilities, for the permissible range of
sanctions, and other conditions. The legislatures that have adopted the
concept of fixed or determinate dispositions have not adopted the safe-
guards that go with the concept.

Nevertheless, the annotations to the black letter Standards that follow
should suggest the degree to which the Standards have influenced our
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legal system. A reading of the original commentaries that accompanied
the Standards would expand and enrich that understanding.

But those of us who worked so long on these Standards and who
shared our pride in the final product have expected and continue to
expect more. Publication of the annotated standards in such an acces-
sible form is a significant step toward accomplishing the goals of the
project. While many more steps still have to be taken, the ultimate
destination of this long and remarkable journey remains clear. In-
creased familiarity with the contents of the standards and recognition
of their potential for meaningful reform may transform the vision of
full implementation of the IJA-ABA Juvenile Justice Standards into reality
some day soon.

Barbara Flicker
Los Angeles, California






EDITOR’S INTRODUCTION

This volume is a dream come true for many who have been active
in the Juvenile Justice Committee of the Criminal Justice Section of the
American Bar Association. The idea of a single volume containing all
the black letter Juvenile Justice Standards approved by the Association’s
House of Delegates was highly appealing, especially if the Standards
could be accompanied by case annotations showing how the courts
have used the twenty approved volumes in their opinions. As Barbara
Flicker, the “mother” (or at least the midwife) of the Standards points
out in her Introduction, there are three other volumes that were not
approved by the House of Delegates, and this book includes the case
citations to those three volumes as well —The Standards Relating to Ed-
ucation, The Standards Relating to Abuse and Neglect, and The Standards
Relating to Noncriminal Misbehavior. In addition, the inclusion of the
black letter Standards alone is not intended to diminish the importance
or value of the commentary accompanying these statements in the in-
dividual volumes, and the reader is encouraged to consult that com-
mentary in using the Standards.

The Standards have important roles to play in reforming juvenile jus-
tice, both in broad public policy decision-making and in individual case
determinations. Alaire Bretz Reiffel, a former Project Director for the
Juvenile Justice Standards Implementation Project, pointed to these
roles in her helpful 1983 volume entitled the Juvenile Justice Standards
Handbook. She identified those various actors in the juvenile justice sys-
tem who could profit from the use of the Standards: Trial Judges, who
can use them as guidelines in making individual case decisions, or in
carrying out the significant number of administrative duties in the ju-
venile or family court; Appellate Judges, for whom the Standards may
be an authoritative source for defining due process or delineating good
practice; Defense Attorneys or Public Defenders, who can refer to the
Standards for help in defining their roles, or in carrying out particular
tasks in the representation of a juvenile or other private party in the
court, or in arguing for a specific ruling on a contested point, or in
drafting briefs on appeal; Prosecutors, largely absent during the first
two-thirds of a century of the court’s life, but who have achieved
greater prominence in recent years, and who may need guidance in
performing this new role or in equitably exercising their vast discretion;
Court or Correctional Agency Administrators, individuals who can
use guidance in carrying out difficult tasks and a variety of roles in a
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period when there are new and greater demands but less resources;
Teachers and Professors, for whom the Standards may provide a gen-
eral guide for teaching about the juvenile justice system based on a
national model, instead of simply on a state or local basis; Legislators
and other Policymakers, who can use the Standards as a caliper for
judging legislative proposals or administrative directives, regulations
or policies in an objective fashion; and the News Media, who should
refer to the Standards as an authoritative reference source for under-
standing current issues.

Likewise, the Standards can play different roles in a variety of settings
in influencing the juvenile justice system. First, they can be used in the
trial of cases, where they can be used by counsel for the parties, guard-
ians ad litem, judges, and court staff in providing models for the per-
formance of their roles, and as authority for various courses of action.
Particular volumes, such as those promulgating Standards for Pretrial
Court Proceedings, Adjudication, Dispositional Procedures, Prosecution,
Counsel for Private Parties, and Appeals and Collateral Review, give step-
by-step guidance for the performance of function throughout the pro-
cess. Second, the Standards can be useful in drafting pleadings, motions,
trial memoranda, appellate briefs, and other documents in ongoing lit-
igation. The Standards can be particularly used in research, where they
and their commentary and annotations can speed up preparation for a
case or brief. In negotiations, the Standards can represent the objective
middle ground between two adversarial positions and facilitate the
settlement of a case or the fashioning of a remedy in institutional liti-
gation. The Standards also can be very fruitful in drafting legislation
or implementing policy reform. Although the Standards are not written
expressly in statutory or rule language, their provisions can be a good
starting point for statutory revision or the development of rules or
guidelines. For example, when Virginia revised its transfer statute in
1994, it eliminated the vague and troublesome phrase, “not ... ame-
nable to treatment or rehabilitation as a juvenile” and replaced it with
more specific criteria for determining whether a youth is “not a proper
person to remain within the jurisdiction of the juvenile court” drawn
from Standard 2.2 of the Standards on Transfer Between Courts. Likewise,
when the West Virginia Supreme Court of Appeals had to deal with
overcrowded and deficient detention facilities across the state, the
Court used the Standards Relating to Interim Status to draft guidelines
for future detention decision-making in the state. (Facilities Review Panel
v. Coe, 187 W.Va. 541, 420 S.E.2d 532, 537-41 (1992)) The 1994 Final
Report of the Governor’s Advisory Council On Juvenile Justice outlining
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proposals for systemic reform in New Jersey began with a quotation
from the Standards Relating to Juvenile Justice Planning.

This is not the only set of standards relating to the juvenile justice
system, but it tends to be the most authoritative across the entire sys-
tem. However, the other sets of standards can be of great use to inter-
ested readers. Among the other resources are the general Standards for
the Administration of Juvenile Justice— Report of the National Advisory Com-
mittee for Juvenile Justice and Delinquency Prevention and the volume en-
titled Juvenile Justice and Delinquency Prevention— Report of the Task Force
on Juvenile Justice and Delinquency Prevention. More specialized stan-
dards include the NDAA Prosecution Standard 19.2: Juvenile Delinquency,
issued by the National District Attorneys Association, the latest
editions! of Standards for Juvenile Community Residential Facilities, Stan-
dards for Juvenile Probation and Aftercare Services, Standards for Juvenile
Detention Facilities, and Standards for Juvenile Training Schools, promul-
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