QUEREC

T commission of enquiry into the administration
; ) of justice on criminal and penal matters in québec




crime, justice and society



P
P

2>
2>
5

crime,

eer— i

justice
and society

e oS o AT T

“v

volume 2 —

b A A

" legal security

Commission of enquiry into the administration of justice
on criminal and penal matters in quehec



COMMISSION OF ENQUIRY INTO THE ADMINISTRATION
OF JUSTICE ON CRIMINAL AND PENAL MATTERS
IN QUEBEC

THE COMMISSION

Associate Chief Justice, Yves PREVOST
Social Welfare Court
Président

** Hon, Paul MARTINEAU, P.C., Q.C.
Harry GouLp
* The Honorable Mr Justice Guy Merrill DESAULNIERS

Laurent LAPLANTE

Secretary

Jean SIrols

LEGAL COUNSEL

Biatonnier Jean MARTINEAU, Q.C.
* His Honor Judge Lucien THINEL
* His Honor Judge Jacques CODERRE
Jean BRUNEAU, Q.C.

F. Michel GAGNON

* resigned to run as candidate in the federal election of June 25, 1968.
* resigned following appointment as judge during the enquiry,



2T
3

GOYERNMENT OF QUEBEC

COMMISSION OF ENQUIRY INTO THE ADMINISTRATION
OF JUSTICE ON CRIMINAL AND PENAL MATTERS
IN QUEBEC

fjo /Lid f::’ce //encg

THE LIEUTENANT-GOVERNOR IN COUNCIL

WE, THE COMMISSIONERS,
FORMED INTO A COMMISSION OF ENQUIRY
INTO THE ADMINISTRATION OF JUSTICE
ON CRIMINAL AND PENAL MATTERS
HAVE THE HONOUR
TO PRESENT TO YOUR EXCELLENCY
THE SECOND PART OF OUR REPORT
WHICH DEALS WITH
LEGAL SECURITY IN CRIMINAL AND PENAL MATTERS.



CRIME, JUSTICE AND SOCIETY

LEGAL SECURITY



TABLE OF CONTENTS

Paragraphs Pages

INTRODUCTION ... daaa s 1-4 17-26
The demand ..............c.cccciveviiiiiivireeeeeinen 1-2 17
1 — The recommendations submitted .......... 3 17
2 — The extent of the need ........................ 4 25
I— THE BASIC THEORIES .......c..coooiiiee e 5-18 29-39
A — The general philosophy ........................ 5-10 29-32
1 — Universal Declaration of the
Rights of Man ... 5 29
2 — The Quebec evolution ... 6-8 29
3 — Its application to Justice .............. 9-10 32
B — New positive aspects ...............oenn, 11-18 33-39
1 — The social investment ... .................... 11-12 33
2 — The concept of legal security .......... 13-15 36
3 — The implications (information,
consultation, defence) ....................... 16-18 38
II — INVENTORY OF THE APPLICATIONS .......... 19-87  43-102
A — The different formulas ........................ 19-48 43-72
1 — The designated or assigned lawyer ...... 20-27 45-52
a) Flexibility of the formula ............ 20 45
b)' Free choice or administrative control 21-22 46
¢) Quality of the defence .................. 23 48
d) Difficulties in urban zones ........... 24-25 48
e) Possible improvements ... 26-27 50
2 — The lawyer chosen by the accused and
paid by the State .........ccooccevvivinrinnnn. 28-37 53-60
a) The Ontario system ...........ccoo.oeee. 29-30 53
b) Merits of the Ontario system .......... 31-32 55
¢) Limitations in the choice ................ 33-36 56
d) Economic requirements ............ 37 59
3 — The Public Defender .........ccc.ccveveeneens 38-44 61-67

a) Idewutifying the professional
responsibilities  ......cccoieiiiienn, 39 61



Paragraphs Pages Paragraphs Pages
b) Supplementary social 2 —New hopes .........cccocoomviii 92-101 114-122
responsil.)ilitieS ............................. ‘ 40 62 a) Legal information ... 93-95 115
c) Economic advantages ... 41-42 63 b) Free consultation ... 96 116
d) Administrative difficulties ............. 43-44 66 ¢) Social involvement ... 97-101 118
| 4 — Mixed systems (legal societies i—Reform ... 98-99 119,
subsidized) ... 45-48 68-72 ii — Information and education ...... 100-101 122
a) Hope of an advantageous B — Analysis of the objections ... . 102-118 123-136
combination .............ocoeieiiiiin, 45 68 : ) ‘
b) Quahty of the prOfeSSionﬂl work 46 70 Introductlon ................................................ 102-105 123
¢) Success in urban centres ............. 47 71 1 — Too many guilty pleas ... 106-107 126
d) Importance given to the Bar ........ 48 72 2 — Breaking of professional Relationship 108-109 128
B —Foreign examples ... 49-79 73-91 3 — Distortion of freedom of choice ........ 110-111 130
) . _ 4 — Functionalizing of the adversary of
Introduction I I 49-50 73 the Crown ... ... 112-114 131
I — The United States .................c..ccc...... 51-62 74-81 5 —ZLack of independence ... .. .. 115-117 134
a) Massachusetts .......................... 51-55 74 6 — Publicizing indigency of clients ... 118 136
' IC))) EZ? irr?g;l:sco 56'2(1) ’878 C — Assessment of criticisms ... .. 119-129  137-147
d) Missouri ..o, 62 81 1 — Necessity for government intervention 120-122 137
. : _ 2 — The State can maintain the high
| 2 — Europe ........ e RS 63-79 82-91 standards . . . 123-124 140
; a) The Scandinavian countries ............ 64 82 3 — Independence is possible in a
1= Sweden ... 65-67 83 State service ... 125-127 143
li—Denmark ... 68-72 84 4 — Speed and uniformity ... 128 145
b) Holland ..o 73-74 88 SUMMATY  ovoovooeoooooo 129 147
¢) Belgiom ... 75 89
d) France .o 76 90 IV — THE QUEBEC PUBLIC DEFENDER .............. 130-203  151-200
e) England ... 71-79 90 A — The Quebec context ... 130-141 151-159
C — The Quebec situation ............................... 80-87  93-102 1 — The legal resources available ... 132-133 152
1 — Background of the Canadian scene ... 81 94 2 — The regional disparities ............... . 134-135 153
2 — Quebec efforts ..., 82 96 3 — The powers of the Bar ................... 136-137 155
a) in Montreal ..., 83-84 97 4 — The actual abuses ............coooveiiiiiiiiil 138 156
b) in the Province ................. 8 - 98 5 — The probable clientele ..................... 139-141 157
3 —Evaluation ... e 86 100 .
4 — Substitution by the Crown and the B —The Quebec objectives ... 142-203  160-200
Magistrature ............c.ccocoeveiviiiireninnn. 87 102 1 — The universality of the system ........... 143-144 160
a 2 — Sound training of personnel ................ 145-146 162
IITI — CHOICE OF A GLOBAL PLAN ... .. 88-129 112-147
5129 3 — Stabilization of personnel .............. 147-149 163
A — Preference for public defender .............. 89-101 112-122 4 — Independence of the legal
1 — Traditional T€asons ... 89-91 112 Security Service ... 150-153 165
14 15




Paragraphs - Pgges

5 — Availability of the g
8 ystem ... -
a) No general exclusions ... .. ;gi-gé e
b) S‘peec! of intervention 159-162 170
c) Simplifying verification .. 163-169 173
d) E.>‘<terhlsion toappeals ... .. 170-171 179
6 — Equilibrium between administrative | 7
control and freedom of action
" and lreedom of action ... 172-188 -
lz;) Rej.ect{on of a Board or Commission 172-173 . }92
) Re‘Ject.lon. of control by Bar .. 174-187 1.81
, c) Re'Jectlon of a Council of legal aid 188 o
— Gratuity and simplification, | 2
of procedures ... 189-203 193-20
o TORBAUIES - -200
DECLARATIONS AND RECOMMENDATIONS
Declarations ... ...~~~ 7 o
Recommendations ... 7 s
APPENDICES ... s
...................................... 215
-_
16

INTRODUCTION

THE DEMAND 1-2)

1. Of all the subjects dealt with in the different briefs presented to the
Commission, none arises more often than legal assistance. This, in itself,
would be justification for a special report. In addition to this, as explained
in the general introduction (Volume 1, paragraph 33-34) the Commission
quickly came to the conclusion that the equality of citizens before the law
was the first step in the modernization and humanization of the administration
of justice.

For these two reasons the second volume of the Report is devoted

to legal security.

2. The different briefs presented to the Commission show both common
denominators and serious differences in the approach to the subject of legal

assistance,
All the organizations, which have studied the subject, stressed the

importance of placing all citizens on an equal footing when dealing with the
administration of justice. Most of the briefs use the term legal assistance
or judicial assistance, the suitability of which has already been questioned in

the general introduction.
The divergence of views is shown more clearly in the evaluation of

the needs of Quebec citizens, and the degree to which the voluntary services
of lawyers have responded to these needs. The various briefs also differ with
regard to the priority to be established in the principles and the methods of

application.
1 —THE RECOMMENDATIONS SUBMITTED 3)

3.  The following are the recommendations and comments dealing speci-
fically with legal security which formed part of the various briefs presented

to the Commission.
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® No one takes the trouble to prepare the case for the defence.

@ Quite often the lawyer does not have the necessary competence to
defend the kind of case for which he is responsible.

® A budget of $150,000 a year to guarantee the equality of citizens before
justice is absolutely ridiculous,

We urge you to recommend the introduction of a judicial system which will

definitely assure all citizens equality before justice.

This system must guarantee :
1) That all accused appearing in court will be represented by a lawyer.
2) The lawyer will have time to study thoroughly the file before the appear-

ance.
3) That the accused will have free choice of his lawyer.

4) That the cost of the court and the lawyer will be paid from public funds.

5) That the nature of the offence being dealt with must not, in any case,
limit the criteria of admissibility ; it will, however, be necessary to

establish precise standards with regard to the revenue of the client.
6) That all citizens who come under any Act concerning public aid, have
the automatic right to legal security.

7) That the welfare services should also have the right to refer to the legal
aid all those individuals who have recourse to their service,

8) That every individual who earns less than $5,000 a year should not be
called upon to prove his financial incapacity in order to be represented

in court.

ASSOCIATION DES AUMONIERS DU QUEBEC
EN CRIMINCLOGIE

Without going into the technical details of the form which this legal aid
could take, we would like to refer to experiences here and there in the Province
of Quebec, where in serious cases, the judge, because of the absence of legal aid
has designated a lawyer, and without cost, to those individuals who have no one
to defend them. We, like many others, are in agreement with the principle of
legal aid, because the indigent, without any knowledge -of even the elementary
procedures of justice, is in an unfavourable position before the court, and is
often -exposed to a very serious denial of justice. All citizens are equal before
the law. This statement should be true in every sense. Otherwise there is
recourse to disgraceful procedures which include telling an accused to plead
guilty while assuring him that it will be possible to negotiate a less severe sentence
from the judge. Such procedures are obviously contrary to ethics, to law and

to moral justice.
We therefore recommend that there be organized throughout Quebec legal

aid for all needy persons.
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‘ b
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It is also proposed in this system :

i) that the lawyer endeavour to make arrangements with the creditors of the
client so that the matter can be negotiated out of court;

ii) that the service give the client the possibility of choosing as his representative,
either a lawyer of the service, or a private practitioner ;

a) the private practitioner, if he accepts the case, will be remunerated at the
rate established by the lawyers' tariffs, whether it be in a civil case, or
in .a criminal one;

b) the practitioner will it be permitted to refuse the case unless he has a
valid motive.

iii) that the procedures be made “in forma pauperis” ;

iv) that the service undertake the procedures of execution of judgment and of
appeal of certain judgments when the circumstance warrants it ;

v) that the service berefit from the collaboration of all the juridical world, not-
ably the judges, the Chamber of Notaries and the various police forces ;

vi) that every legal aid bureau sees to it that at least one of its lawyers is in court
every day for the purpose of assisting those who, because of lack of means,
would not be adequately represented before the courts, thus running the risk

of losing their rights.

CLUB FLEUR DE LYS DU QUEBEC

The present system of legal aid is wholly inadequate and leaves the door
open to intolerable abuse in our society which presumes itself to be modern.
There is no organized and developed legal aid service in criminal and penal
matters in the Province of Quebec. It is true that in certain extremely serious
cases, as for example, murder, rape, etc,, the court can designate a legal
office to defend the accused.

For several years in the districts of Montreal and Quebec, almost super-
human efforts have been made to enable those who find themselves involved with
justice, whether it be on penal or criminal matters, to be able to benefit from
the free services (or almost so) of a lawyer. From all indications it appears
necessary for the state to organize a full legal aid system in criminal and penal
matters. To achieve this, we would suggest that the prosecution make available
to the defence, on written or verbal request, a free copy of the transcript of the
stenographer’s notes taken ‘at the preliminary enquiry, and at the inquest of the
coroner, according to the case.

That the cost of subpeenzes and issuing warrants, the transport and period of
waiting of witnesses of the defence be charged to the State.

That the cost of experts’ reports and the fees for experts be charged to the
State and that, for all cases before the criminal assizes, for which the possible
sentence is imprisonment for life, when it is necessary to assure for the accused
a full and entire defence. In all other cases when the accused is too poor fto
assume his defence and to repay his lawyer’s fees.

That the State remunerate the lawyer who undertakes to defend the accused
who has not the means to pay, whether it be because of insufficient revenue or
because he is not working, or because he has a family to take care of, thus being
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1 apprect s
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évlfz:elzlifﬁs, ntl.oreover, the members of the Order of the Bar
Particular - have in the past contributed greatly to ma.ke up the
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those in

WHEREAS, however, in the domain of legal aid, the actual needs of those
who are deprived of financial resources - and this is the case for the majority -
are out of all proportion to what is available at the present time, whether it
be from those in private enterprise, or from society;

WHEREAS with regard to our Conferences, hardly a week passes, not even
a day, when our members deplore the sad and unhappy consequences of so
few being able to have access to our Quebec justice;

WHEREAS the Bar of the Province, as in the case of the Bars in the metro-
politan centres and other areas, are fully aware of thi; defect which brands
our justice, and they earnestly hope that it will disappear, have recently begun
energetic action in the right direction;

WHEREAS this society in good cause believes that legal aid should not con-
tinue to be considered by the organization and its members as an obligation
of pity but a duty of justice and charity for the entire society;

WHEREAS this same society, for the purpose of assuring the well being of
the individual has, moreover, found it appropriate to introduce various systems
of aid, without having yet, however - in the domain where the stake is nothing
other than “the life, honour and fortune of the individual”, or, “the respect
of the rights of the individual” - laid the foundation of a system of aid truly
adapted to the needs of our period;

FOR THESE REASONS the aforesaid sections of the Society of St. Vincent
de Paul congratulate the Bar of the Province and the other organisms associ-
ated with it most warmly, for the great interest they have shown in the serious
problem of the availability of justice to all, and they earnestly urge the
governmental authorities concerned to give immediate consideration to finding

a solution.

BARREAU DE HULL

Legal aid is an institution which must stem from a social measure adopted by
the Provincial Government which has the responsibility of respecting the rights
of all citizens. The members of the Bar are those who must assume the respon-
sibility of seeing to it that this social measure is applied without discrimination,
but it is not fair that only the members of the Bar undertake all the costs. The
Bar of Hull has taken the first steps to establish a local organization. A committee
has been formed and application has been made for a charter for a non-profit
company for this purpose. Sub-committees are now working to establish the
general rules of the said corporation, as well as the tariff of reasonable fees.

The corporation includes as ordinary members, all the practicing members
of the Bar and as associate members, all individuals physically or morally desirous
of participating in the application for legal aid. The directors of this corporation
would be the members of the Bar who should aiso be members of the legal aid
committee of the Bar of Hull. An administrator, in additicn to his regular duties,
should receive the requests for aid. Following this he would study the case to
determine whether or not the applicant should benefit from the service. Finally
he would refer the case to a practicing lawyer, who would assume responsibility
for the case in accordance with the tariffs and conditions established by the

corporation.
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Those individuals not having the necessary funds mi

pay part of the cost, They would be called upon to p
.considered reasonable.

ght however, be able to
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CONFEDERATION DES SYNDICATS NATIONAUX

... It is necessary to agree that even if there
the principle which says that every accused shoul
lawyer, such a declaration remains theoretical in m
unable to meet the costs of penal procedures.

Almost from the edd of the last century, the leg
world, have unceasingly praised the merits of one
juridical systems of this hemisphere, the rule of ]
principle, as described by the English jurist, Dicey, requires that all be equal
before the law. This declaration is more of an ideal to attain than a reality, more
of a philosophy of rights rather than a positive right,

But if there is justification for quoting philosophy, why not realize that this
aspect of the principle of equality if observed in the breach in Quebec, at Jeast
with regard to the possibility of the less fortunate being able to put up a full
defence because they cannot pay the cost of a lawyer,

It's not a matter of negating the aid given by the various legal aid offices of
the Province of Quebec : it is really a matter of honestly facing up to a deficiency
and of being able to distinguish between charity and distributive justice,

Since the beginning of the century, the State has recognized and assumed
its responsibilities in many domains : old age, family allowances, the handicapped,
widows, education, and hospital insurance. .. it is time that serious thought be
given to legal assistance, Not to mention other countries, m
established such services, and that of Ontario
results. In Quebec there is more and more talk about this
forward by the government, by the opposition,
justice and even the various organisms of the Bar
It is necessary to establish a system in law. Mention should be made in passing,
of the excellent study made by Mr. Bernard Grenier on this subject, a study
published in the juridical review Themis in 1966, No 1 p. 365 under the title
“La Justice Accueillante & Tous”,

It is appropriate therefore, to end this chapter by expressing the hope that
in the shortest possible delay the authorities will name 2 committee, formed not
only of jurists but also of economists and sociologists, authorized to enquire
into the real needs of the population of Quebec in this area, and to recommend
as a result, a system of legal aid which will answer all the present needs.
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EHABILITATION SOCIALE

Considering :

1. that the accused who is arrested is not considered guilty until after establish-
ment of proof of his guilt and the verdict of the judge ;

2, that the accused generally speaking is not famitiar with the oper:

ation of the
court and the judicial procedures

>

. e s ouring to
3. that certain officers of justice, police, Ia\vyers;j she;lrtxfrsl,] ire;ie?rz?;rtlgthat
. i 1 d to plead guilty un
heir files, often persuade the accuse ) nat
;?S:/otuld SECHI"e an advantage thereby and that he won’t antagonize the cou

4. that those who are accustomed to being in c‘our.t and are bette.r ?Iilfﬂzc:?o:;;::
ai[y, and those who cooperate \ivith the 1f1vest1gat1ng officers, are a

municate much sooner with their lawyer ; |
5. that there is serious prejudice against the accused \'vho is detained or who is
k;apt under bail, and whose guilt has not been proved ;

We recommend

1. that there be a lawyer continually available to the accused, who could use
his services free of charge, N '

2. the formation of a well-organized defer}der service on a plrown;;aé Itaqa}f;s,f 1?](;
t};at all accused can benefit by the protection granted by the law, i
advantage of their rights before the court.

2 — THE EXTENT OF THE NEED 4

. ar
4. None of the briefs submitted had any cr1t1c1sn?s ﬁf thep(jslle?efo Bthat
' i tem diametrically op
even those which recommended a sys ally o ety
ich is i J i had great appreciation and a a
which is in effect at the present time, gre ec o
for the benevolent services offered by lawyers mhth:: dltﬂtelre;]tt /]?Sd}coliqs;ztr;{;te .
: derlined the fact that ¢ ‘
However, most of these comments un ‘ ‘ °
not suffice, even though the Quebec Government has mcjreased its monetary
ibutio i i f recent years!.
contributions considerably in the course 0 ‘ c
Although the briefs were unanimous in recommending a system of. ]qu:;
security on a much broader base, it was not possible to secure an ex%lct Jrfn‘t ﬁ
of what Quebec public apinion was asking Some praised the merﬂ; o.tize;
permanent public defender, while others preferred that the accused ci
i ivate practitioner. .
have the opportunity to use.a priva : ‘ ‘
The C%Iinmission has been impressed with the recurring tbo.ught‘m 'ﬂé
the memoranda : “To give everyone equal access to the administration o
justice”. ‘ .
: All the organizations were in agreement in expressing jcl}e hope giat
the State include the field of justice in its social respor.xsxt'uhtles. In ot cter
words, public opinion definitely preferred, as a general prmmp]e, th'at socie (}ir
qssum:a the responsibility of an overall service of legal security, with regar
to its less fortunate citizens.

1 The amounts spent by the Minister of Justice for the office of legal aid:

1965-66 $ 12,000

1966-67 $ S50 $125,000 Montreal
1967-68 g;ggggo $ 15,000 Quebec
1968-69 :
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Public opinion is, that partial efforts no longer respond to the needs,
and that the State cannot delay a direct intervention much longer. It is
evident that the public is unable to measure the full extent of the needs.
Even a commission of enquiry could not do this unless it devoted to this
one subject, all the time granted to it for an evaluation of many diverse
problems. It is therefore, fortunate, that we have been able to take advantage
of a detailed enquiry which supplied us with authoritative facts.

This enquiry made by Mr. Jean T. Loranger covered 10 years of
activities of the Legal Aid Bureau of the Bar of Montreal. We are publishing
it as an Annex! to our own study on legal security. Thanks to it, we have
been able to reduce to a very few points, the investigation into ihe local
legal aid needs and the economic evaluation of the various formulas.

1 The Annex referred to will only be found in full in the original French text.
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I-—THE BASIC THEORIES

A —THE GENERAL PHILOSOPHY (5-10)
1 — UNIVERSAL DECLARATION OF THE RIGHTS OF MAN &)

5.  Legal security finds its theoretical basis, and its full justification in the
Universal Declaration of the Rights of Man:

Bvery individual, as long as he is a member of society, has the right to
social security ; he is entitled to enjoy economic, social and cultural rights, indis-
pensible to his dignity and to the full development of his characterl,

The subsequent Canadian texts have extended this universal declaration
by adding to it cogent explanations. However, our-country has not yet known
either in its legislation, nor its jurisprudence the spectacular interpretations
that the Supreme Court of the United States has given to the Universal
Declaration of the Rights of Man and to the American Constitution.

In our country other sectors of social security have made much more
progress than legal security.

2— THE QUEBEC EVOLUTION (6-8)

6. The concept of social security has developed considerably during the
past 20 years, and to be convinced of this, one has only to look at the
reports of different Quebec Enquiry Commissions, We quote first of all,
from a study made in 1955 by the Royal Commission enquiring into the
Constitutional Problems (Tremblay Report) :

Measures of social readaptation and prevention must ultimately be integrated
into a system of social security which assures a sufficient guarantee of stability
in the enjoyment of the good things in life, the good inherent in the human
person, and the benefits of order and ji.r ice in any given milieu. ..

Except for those measures of security, the cost of which is shared with
Ottawa, the Government of Quebecg, by its system of welfare, only wishes to
play a supplementary role and look after the needs of certain categories of in-
digents and families, Its philosophy is based on charity, and combines the tra-
ditional concepts of aid, mutual aid and insurance. The Province has undertaken,

1 Universal Declaration of the Rights of Man, Article 22, December 10, 1948.
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)
H

with success, the readaptation of som

e groups of t i i
programme of colonization, or by i eaopuation, either 2 ool

the vigorous reorpganizati i i
progr i ganization of its teachin
oi) gzxt?‘:xezs,o?raﬁnil}yd by éncouragmg the movements of self-help such as cog
Xnds. Certain measures, such as the A i ’ '
even resulted in a fruitful coo i 'di fl classes for a Lve
\ 1 peration of different socia] classes
belngltof an entlre‘ sector of production and consumption‘. o7 the well
of O is only acc'ldentally, and by its collaboration with the formulas of security
awa regarding old age assistance, pensions to the blind, aid to invalids

. ha th (2 e d
ete., t e Ueb C Go\e”unellt ldheres to the new COHC€P! Of the Iedlst“but‘

7.  More recently than that, the P indi
lore a . arent R i
responsibities el o eport indicated extremely detailed

matters : should undertake, principally on educational

It can then be stated that for spiritual and humanisti

as for reasons of efficiency, i i
) » modern society, by its dual nat ing i i
and demoeratic, depends more than prev’i ol cduopti, mdustia

i nds ously on general education and in-

;:}r,::t:;d i;:;l;c;:lmg. .Z:t.ls within this perspective that we have said ‘that the schégl
ar-as it is a system - i ieti

oot y! must in modern societies follow a threefold

C reasons, just as much

— make available to everybody without distinction of belief, racial origin
3

culture, social level, age, sex, h ili
» S0 age, sex, health or mental abilities, an educati
good quality and answering the different needs ; ' Fation of

— allow everyone to follow

attain, and to thus benefit
full development N

— to prepare youth to be able to live in this society,

their. bhvmg F)y useful wprk, to intelligently assume al their social res-

pon§1 ilities in ful! faquahty and liberty, and to offer to adults the greatest
possible opportunities for self-improvement.

'J?hese three objectives summarize the ch

what it must do if our society is

that is to say, to gain

1 allenge to our school system, and

to continue to progress 2,

igdonﬂ?bﬁarex?t Report'concludes “that the State must assume an increasing
ponsipility in education, Charged with the welfare of civilian society, it

be . L
?gmes necessary to realize the objectives which we are endeavouring to
attain today in an educational system” 3.

Thus the Report awakens the State to its reg

ino onsibilities j
and using it for the common good. It led Societyp n research,

to accept and even to

1 GONZALVE PGULIN, O.F.M, Royal Commissior

Prob{em's, 1955, Annex 2 : Social aid in the Province
(the italics are our own).

2 Report of the Ro issi
yal Commission of Enquiry ; ion i .
Quebee, Third part, Vol. 4, par. 5, ey into Education inthe Province of

3 Ibidem, par. 6.

v Enguiring into Constitutional
of Quebec (1608-1951) pp. 193-4,
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demand greater government action in the matter of education. In responding
to this wish the State recognizad that it was its responsibility to guarantee
citizens the respect of their rights. The report ranked education amongst

these rights,

8. Even more recently, the first part of the Castonguay Report calls upon
Quebec to give thought to its broader terms the special responsibilities in
matters of social security.

Insurance companies have also played an important role in social protection,
but they have never been able from the point of view of the assured, to fully
adapt themselves to the requirements of social securify. Insurance companies,
whether they be mutuals or capital share companies, whether their purpose be
service or profit, or both, are well organized enterprises following strict rules
of solvency, and basing their operations on actuarial calculations. Even if these
insurance companies are often managed much more efficiently than public services,
it is nevertheless true that they offer more advantageous conditions to “good
risks” that is to say, to people who by reason of their age, their health, their
position, would be less likely to require benefits, The little man and those
people with modest or uncertain revenues, find it difficult to pay the premiums
or make their payments continuousiy. This is why insurance companies are un-
able to give a full protection to the entire population and even at best, they
could never do more than add supplementary benefits in the way of social
security to those individuals who wishing to have additional protection, are able
to finance it themselves.

The common characteristic of the four mechanisms described above (charity
and private philanthropy, mutusl organizations, group insurance, personal in-
surance) is to offer an optional an. selective protection ; they cannot satisfy all
the demands of social development, hut up to a certain point they play an ex-
tremely important role...The impetus given ‘fto this evolution always stems
from the principle that society niust look after the needs of those of its members
who are, for one reason or another, unable to muintain a satisfactory standard
of living. The obvious common needs are universal, but they are not necessarily
uniform, They are universal in the sense that the problems of subsistence of
individual and families are forever present, but they are not uniform if they are
looked at from the point of view of any given society, in which the needs of
all the individuals forming that society are not necessarily identical, In this way,
a system of social security becomes a specific instriunent answering the particular
needs of a given society and reflecting its socio-econamic situation, in the same
manner that do its cultural preoccupations and its appreciation of values1,

Thus the entire social development appears finally as a fundamental
right for which the State must guarantee respect. It is within this perspective
that legal security should be envisaged: an intervention by the State to
assure the respect of its citizens, and of the full enjoyment of their rights,

1 Report of the Commission of Enguiry into Health and Social Welfare, Vol. 1:
Sickness-Insurance pp. 12-13.
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3 — ITS APPLICATION TO J USTICE (9-10)

9. It can be seen that the concept of social security as it exists today in
Quebec and Canada, includes a number of domains which were not
necessarily thought of by those who wrote the Universal Declaration of the
Rights of Man, twenty years ago.

It is important to realize, however, that justice is far behind education,
health and welfare, when it comes to obtaining public funds to eliminate
economic disparities between different groups of citizens,

Undoubtedly there are many reasons for this situation. The principal
one remains, however, that the public and the political leaders prefer to help
the sick or the adolescents, rather than those accused of crimes. In the
scale of social priorities, legal security is systematically in an unfavourable
position, because its purpose is basically to help those people who have
possibly caused harm to society and its members,

Notwithstanding this, some Canadian provinces have, for a number
of years, interested themselves in this problem. They h

ave endeavoured,
in various ways, to establish a service of legal security which would place

all citizens on an equal footing before the Iaw.

10. As examples, mention should be made of the initiatives taken by
Ontario and Alberta, Here we have two entirely different attitudes to the

Same problem — that of the insecurity of indigents when they are dealing
with the administration of justice,

Ontario has had an overall legal aid system for two Years under whose

terms any indigent can today choose his own lawyer who will be remunerated
from public funds.

Alberta has preferred to use the American formula of the public
defender :

In spite of the above we are aware that free legal aid is available, officially
_or otherwise, from coast to coast in Canada under g number of schemes, The
majority of these endeavours Operate from the nucleus of either a Law Society
or Bar Association that assigns or allocates cases to lawyers, who volunteer to
represent the accused on a charity basis with no pay. However, the schemes are
in the main technically lacking in comprehensiveness and are somewhat eleemo-
synary. On the other hand, during March of this year, J.W. Anderson, of the
attorney general’s department. in Alberta, announced that the popularity of the
“public defender” project inaugurated in Edmonton in September of 1964 wag
such that it was to be expanded to cover the entire province. This latter sysfem,
with public defenders paid by tax monies, expresses the basic principle of equality
befare the law, not as a charitable provision, buf as an inalienable right accruing
to all accused who for financial reasons are unable to retain legal services 1,

1 STEPHEN CUMAS, Trial Ward and the Social Worker's Role, in Fourth

Colloquy
of Research into Delinquence and Criminality, 1964, pp. 377-378,
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This quotation indicates : )
a) that the concept of social security has expanded recently to most definitely

. . a

include the field of justice, and, ’ .

that Quebec must today take into conSIderan.on thf.i fact that_ f)_t}%er
K C]:nadi'm provinces have already assumed their social responsibilities

in this area.

B —NEW POSITIVE ASPECTS 11-18)
1 — THE SOCIAL INVESTMENT (11-12)

11. 1In the course of recent years, the concept of social security has thus
evé)lved so that it includes more and more positive elements :

i S
on the one hand there is more and more demand for prevtenn;'e_ mezl\lillitr;
N iti i i tate of insec ;
i re a citizen finds himself in a s !
ich can be used even befo v
Kf the other hand, efforts to measure the returns from expenditures
social aid are being made with increasing success.

. . . .
In other words, instead of opposing, as c11n the pgstg e:cl)assnicdl;trur:;pig-
i i ‘thwhile projects, the endeavour is to C eX
social security and worthw : for expen
i ' i i investment subject to the same .
ditures for social security as an i ' ‘ : f
return as for commercial or industrial ventures. Even the fight against crim
is now being thought about in this way :

The cost of crimes to nations in all stages of development is a matter of
ising concern. ‘ |
. iecause of its effect on .the econorreli; ez;r:;l g? tphl:nfsa i’:)orrsna;sfgﬁ éigzgoipniger;::
;l;ieatitser?t?gg fgrmngflxrgdzizgiiiﬂn:;iﬁsﬁgrations for fstim.atinifits ;:;Eepi(;(;il;;:lte;lr);
rssesiod aa o flii:']l:;emﬁst}x St(;;ifcela?tiacllcti?;sss?g:n;::tazg I;Jriorities on somefkind
o vost-bonett i is relati conception in the social defence
?‘1212 ci()rft;szgzliéloz‘rzagzlcsi's: :rllsd reef:?i:t\;::yt}?: Ellocc)a(t:‘iplzclt;fn lir;lfiti(iik;a;o%z(::bts'l‘k;z

i i roje

g‘g):::;?cﬁlt\fll; gcfcifltl)cfxiddch:?)xrl:infcleg:)?:st,s ’ Ir:a; vgel{ merit amplification 1.

i est of
From this point of view, confirmed by a study .madc‘a‘ at t}le Iet(rlrlllen: %
the Advisory Council of the Administration of Jusltqlce, t'h:e;i‘];ise ot
in addition to the maintens .
the State endeavours to assure, in a ( . e
beneficiary, the improvement of this pr.oductlvg capacity, ”aznd on t
basis, he is included in an overall perspective of development” 2,

! BENEDICT S. ALPER, The Prevention of Delinguency i/td ﬂ]l,e Cl')a/ttfexg ?f Ii\\;(;g:ngé
. is i ¢ submitted by Professor A
t, December 1966, This is a woyk subm ) . :
ggsvteolrolp’t’;m;he Advisory Committee of the United Nations, which was studying the
? .
i i 3 atment of prisoners. o
2 f{}?’égtl%ﬂR%ggmﬁifKé 1Cn}‘IiC}ﬂ[lJeIElt{eE, HUBERT REID, L'assistance judiciaire au
Québec, p. 3.
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Thus criminality itself becomes
to an even greater extent than
it, the concern is not only ‘with
the thief is, or is not

— a juvenile who hag cost the State

— an.adult who has ceased to produ
as a burden on the State.

12, We find an excellent example of
Boston organization.

The Action for Boston Communi
wide defender service th

trial but also has law-student traini

program that provides counsel for pos
a bail experiment

of legal-socia] services and preventive
proach o the Tepresentation of indigent

It can be seen that society is finall
in its own monetary

different manner, To
the use of degrading
the indigent, social work in
reasons for discontent amongst the less f
rate of rehabilitation,

The cost of criminali
itself it is sufficient re
elements as free

a) the individual is of too great
so willingly of his usefulness :

b) there is danger of mass criminality cos
ally sound to guarantee to the less fay.

Here we find justification for
even without reference to the fund
Same reasoning justifies the investme

v The Legal Aid Briefcase, Febru
five major components to the unj

trial defence and law school participation in
County. Its staff consists of a chief criminal
tigators, and one secretary
the MDC statewide public d

in the county. The Model Defender Project
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at not only provides the tr
ng programs, It is

and staffs neighbourhood lasy offices

and social interest to fight ag
an even greater extent it should
punishments and to incly

areas of prevention

ty is such in investments 1
ason to make the greatest effort
as possible, Concretely this means that :

a cost to society for the |

a waste of +he vital forces of society
an attack from

a foreign enemy. In fighting
e object stolen, but whether

thonsands of dollars to educate 3

ce in order to live henceforward in prison

this new outlook in the work of a

ty Development, Inc, (ABCD), is a city-
aditional representation at
a central legal services
nal proceedings and for

offering a combination
law. It is a unified, comprehensive ap-
s in a large, urban area 1,

t-conviction crimi

y beginning to understand that it is
ainst criminality in a
endeavour to restrict
de as part of the defence of
and education so as to reduce
avoured classes, and to increase the

ost by society, that in
to keep all productive

atter to deprive itself

ting society so much that it is economic-
oured groups full respect of their rights.

the principal elements of legal security

amental rights of the individual. The
nts in education,

'vices. program in Boston. The first, the
only one sponsored by NDp funds; is the Model De

fender Project, It includes both
all the nine district courts in Suffolk

attorney, eight trial attorneys, two inves-
and its district-court service will b

efender system, which now provide

e gradually phased into
s Superior Court service

also includes participation of the four law

ity i igni i dents to the Roxbury
iver signing thirty law stu .
i area, Boston University is as he Roxbury
Sc'hOCflS lgot\?ret the second busiest in the county.' U{lder a rule otfh th:“SeriSion o
Dlsltrg t t th; studer. may directly represent indigents unhclerd te.ct Eourt n o
o e ) -y tation is limited to the distri , @
rofessor. Student represen : + oourt, & court
{)afwlilsx:ir;:cci)lcfiminal jurisdiction that has the auzlﬁo‘rlt{) “t]?l cg:tﬁr:;eaajt)tomey_sgperVisor
' on their ,
ears. Students handle cases : 1  the ey-shpery sor
fmd'one thiloftstl)nly during the trial but also during the mterwewmgisefn e defendant
N pleS‘?n es. After a case has been assigned, the students are g o e
e 'Wlmesse .'u'e it for trial. After receipt of the cha.rge, t‘hegt/. re 1;5 i
“ICEktto fp thlt); case and conduct a background factual Jr;lves.uga‘xorlxi. A ong @S e
Stodont d ¢ i i f the accused, he is give :
jeopardize the rights o used i ) nd o
e doets nr;)dt ]:reientation of the case. The district court judge f:)sr nsl)'llr:(i oo
thethcondg:;m; and imposes the same standards of conduct and per g
to the pr &
as he does for attorneys. L ot the
e Smdemtsldent program is designed to develop responsibility on tthgog o O
b Sntl at the same time to provide competent legal fepgesirilta jon far those
;m(}eﬂfs gssible imprisonment. The program was well ?eczlvfe r, e ooy oo
ey spu ervision has required that an assistant be provide };) the attorey.super-
tQFHeYT hp effectiveness of the program can be _measur.ed by t'ctz oot oroee
wfsolrh‘ Ste preme Judicial Court rule to authorize student ;15515 alno ot
cntion Of ( i iversit as als a
i istr t. Boston University :
i cases in the district cour d : odente artie
Cgtl;):cecc)lf clinical criminal practice course that will be required for s
ady:
e e ot t-run organization, are
Defenders, a studen !
f the Harvard Voluntary 1S, 1 T
i Mzmtze;;ear in the other Suffolk County Shstrlct court; ;n ae Cs(x)x:(li cm}:\ ot
;ZISSI%Z?d is also offering four new criminal practice c'o'urses.f th: :ntire aniie Toant
Eeirtrql services, is responsible for the overall supc?.rv151ocxil ;)pemtes e bl progrem.
e : i i ncies an f :
i -am, It coordinates the various age ies. : ogram.
Servxce;. %rofé;lr?)onent the United Prison Association of M;is?ch;;sr?l;i;n :nt ides
Y s :
Thsi—cz)rllviction services pursuant to a contract thh. ABC]?. qa:ixsin{stering o el
p'(:ts of the volunteer attorney who acts as a coordmat‘?r g{ezmses ronbous the
Zlf app-oximately seventy uncompensated lawyers who han b
state.

] i most

The fourth component, that of the neighbourhoo‘d law o[ﬁtifas,t al;ngtlergjzrt\rtiscts i
i ’ ified legal services concept in the “gray area targ piricts o
directly the 1’“1”t and South ‘End. For comparison, thereT is als? a oy office
.ROXbUF)’, o CS%:VH, l;rpose of this neighbourhood program is t.o bung reevenﬁ“e
m.S? uth B'OSton.]ose(: r;ouch with the law, to provide legal ad\ucehan t}; ontive
P“VJ'IEng Teares nt clients in court when necessary, and to refer .t emf o e e
service, to reR e hen their problems so dictate. With the ejxceptlop 9 e Souh
Botion office thess. ighbourhood law offices are Jocated in 111L}ltlse1vxie centers
. Ofﬁce: theS_‘:—} nifmy of social welfare assistance. The nelghbourtrc.)ac():t o
that provide a ;Vl'seo ‘er;ted by the Boston Legal Aid Society undir'c'c;’r’l o,
oD, Crone ld' Etic;n of services has developed between thc? civi th‘ ormeys
{\BiD.nglg?lsljoﬁ?S;olin offices and the “criminal” attorneys appearing in the
in the
e th'e o nexigl;? Olt]l::to o:fs - research and evaluation, is primarily hf.ur{}ﬁ:g
b tllhzt'\ffifﬂzf Ct(l)l?lﬁBCD,. Support of this component al:so cggi:iso :rolr_xilartvgrd iy
Styates Department of Health, Education and Welfale,0 x:crllu catedl eva,luative o
versity, Boston University, and Boston College have ¢
on segments of the program.
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2 — THE CONCEPT OF LEGAL SECURITY (13-15)

13.  The concept of social security h
it is necessary, as recommended in our general introducti
term legal assistarce by that of legal security.

All the evidence presented to the Commission indicates that security

is a right to which all citizens are entitled and that it is no longer acceptable
for legal security to be considered ag some kind of servi

on, to replace the

that a child has a right to education,
expression school aid. So, in striving
justice will be integrated into the much
it will become the duty of the State to
are protected.

By legal security, far more is meant than merel
before the courts. In the programme of leg
for example, the information needed by

and nobody thinks of utilizing the
for legal Security rather than aid,
broader field of social security, and
assure that the rights of all citizens

y the defence of indigents
al security the Commission includes,
citizens to know thejr rights,

-8 system conceived from the point ‘of view of
endeavours to assure to éveryone a minimum of juridical
of a need for Juridical information which has assumed suffi
have become a social risk. This objective can be r
the development of juridical knowledge essential t

Nobody would question that the disseminati
an essential need in our society. Even the n
veraine) makes it necessary for everybody
least of its most important elements,

This need becomes even more i

true social security
security in - the face
cient proportions fo
ealized by prevention, and by
o the life of society . .,

on of juridical information is
ature of law (contrainte social sou-
to have some knowledge of it, at

14. The responsibilities of the State in matters of legal security do not

imply that the overnment must necessarily alwa s intervene in g direct
ply Jot y y

1. In analyzing the different methods of assuring legal security in our
society, it is essential to take into consi

deration what the intermediate
groups and the general public are ready to accept and what they are

1 JULES BRIERE, MARC

GIGUERE, HUBERT REID, L'assistance judiciaire - au
Québec, pp. 6 and 7.
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as evolved in so radical a manner, that

. Iy ¢
i i ety remains a governmen
ing 1. While the legal security of a soci ;
n ) . .
d:sn 1§E§ilbi%ity it could be made available in the form of a state organism,
r ? . .
of grivate enterprise, or of a combination of the two.

2. The legal security made available by the State is not directed only to

. . . an
individuals, but also to groups on whom it exercises with others,
uplifting social action.

; - al
15. If the desire is, through some form of a531§tance, to feh]mmjst::e nl:gﬂ !
'ns.ecurity amongst the less favoured strata of soc1ety},l or;e oIt t i.1se s
: i ighbourhoods. g
i i the poorest neighbo
is to establish legal offices in zhbou E ticn, an Tosal
i ir e the availability of justice,

alize how closely interwoven ar ! legel
ZZCEEr:ity Unless the indigent can have easy access to a .legal office, an
the services of a lawyer, it is not true legal security for him. . .

The offices will differ from traditional legal ai<.i in th[le aigzzs;zgﬁéhc’;?zz
will differ perhaps in degree from traditional l'egal axd' in t‘ e1rt 1: . (Centification

involvement with the complexes of social services in the n gl hood:
o {HVOIV these. offices are regarded as being physically part.of or close 1
Commor} " vice program, or community action programs in the termmrl) og}i
otid i O ortunit,y Act. They offer the opportunity and thf: chal enge
- Econ?mlctheppoor of working collaboratively with other social serv1c§ﬁ
o lalwyzzfuc::tzng thcl:m as sources of clientele (beca‘use st.Jrely the Ct)lz:nl?nse :wle
Eigz i’o bend in this respect), educating in cool?eratlon with t.tlzles; OorkeI 1; ofl)ld
the clientele of the community in their legal rights. ’llfhfei tv}vlle oo a:s 2 soup
think, in a way legal aid traditionally has not, as counsel fo

i the
1 Qur ideals of the role of government were inew?ably and ﬁli;oiﬁtlnilg'a ;?ffiftt‘;?tfyfrom
attitudes prevailing at the beginning of the nz}tlon whel;1 i gatz neant poerty Tom
rnmental regulation. Seventeen seventy-six was the g o B ot
%‘C’)Z;Ifh of Nations as well as of the Declaration of Indepenh eri::el.l o etament.
Rights was planned as a protection against government, not St b\;ostgwhich coverns
The remark attributed to Jefferson, “That government‘ g,oxiernreferences o e
least,” is something like a starting point'm our polm}cla fﬂnction ot sovornment
dices’. The change that time has brought in views on t :;, S the sropam of his
can be marked by comparing the policy .Jefferson espouse B“;ll ot Rihte of the Iate
arty today ; or more widely by contrasting the Amerlc.:an i s e e
113‘7005 desig;ed as a protection against government, 'thh ;1;% . ni:hi‘:h e on
of Ht’lman Rights of the United Nations of the middle o \iy’elfare ot the weopls.
conception of affirmative duties of governn}ent to advance et e e
Yet the prevalent American attitude remains ‘that g'overnm'en O; e e
an activity unless private action has proven itself fneﬁectxve ot & public system of
public welfare. This attitude is a powerful obstacle in the EwaﬁSh o BLLIOTT
legal aid, or even a mixed public-private system such tll\lre nXg( o London, Co-
EVANS CHEATHAM, A4 Lawyer When Needed, New
lumbia University Press, 1963, pp. 49-50.
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interest, in addition to counseling for individual poor people as clients in par-
ticular matters 1.

These are only some of the reference points to be taken into conside-
ration when the time comes to define in detail the legal security service we
intend to recommend for Quebec.

It has already been said that the intervention of the State must be of
such a nature that the freedom which the individual still possesses is not
subjected to further limitations. The State, as a silent financial partner, must
therefore respect the autonomy and independence of the services which it
subsidizes.

It should also be remembered that legal security must apply to groups,
as well as to individuals.

3 —THE IMPLICATIONS (16-18)

INFORMATION, CONSULTATION, DEFENCE

16. Various corollaries arise from this concept of legal security. Everybody
emphasizes that the citizen cannot have full legal security unless justice is
really available to all citizens.

This implies,

a) that citizens must be sufficiently informed of their rights, in order to defend
them, or to recover them ;

b) that in case of need, the help of specialists in law can be secured.

If such services are lacking, equality before the law remains an abstract
ana sterile ideal. No system of legal security would be worthwhile if it could
not overcome the obstacles of ignorance and destitution.

Unless legal security is narrowed to mean simply, a paternalistic assis-
tance, it is ridiculous and useless to say that theoretically every citizen has
the right to help from a lawyer unless, in practice such services are available
to everyone including those who cannot pay for it.

Without State action, legal security in its true sense cannot exist for

indigents who are unable to meet the cost of legal consultations or of
defence lawyers.

17. It is easy to be satisfied with words, and allow the ideal to far
outdistance practice. All countries are as in our case, in danger of being

1 MARVIN FRANKEL, Experiments in Serving the Indigent, in National Conference
on Law and Poverty, Washington, D.C., 1965, pp, 73-74.
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tisfied with a declaration of principles without creating definite str\g?tl;r:csl
:2'implement them. In France, the Act of August 16-24, 1790, establis
two principles :

a) equality of all before justice,

b) free access to the courts: the State and not the citizens will henceforth pay
the judges 1. .

With the passage of time these principles have b.een lost sight off, zonsltd
a point has been reached in the system of justice, which by reason of cost,
places it out of reach of many of the citizens.

The experiences of history and ‘even more, the }iurves Bof tﬁcof;?tfbli?:_l
i j hat altered the original scheme. By the ablis
social conjuncture have somew he e, motaries
i it harges (cost of solicitors, I¢ y
t of an inherited system of ¢ ¢ 2 ) e
E;S?ks bailiffs) and above all, by the almost geometric progression of taxes,
y 14 & X .
freedom of justice has been eliminated 2.

A system of legal security must specifically aim to fill the gap which
separates principles from reality.

18. Education remains one of the most effective and democratic methods
f filling the gap. .
° W(ci"thoutg iE it is not possible to guarantee tbe equality of alll befc;e; rthi:
law for the simple reason that the majority are ignorant of the law. o
it possible, without education, to assure everybody free accczlestsh ) e
administration of justice, as the majority would not understan e p
of the legal security services. . . o
Jurigdical education, as a basis for information and consult?.tu?n is so
clearly a part of legal security that it is surprising not tf).ﬁnd it 1fn ev:;);
system which establishes as its ideal the equality of citizens before
law 3.

1 LOUIS BEAUDOIN, L'esprit général du régime de lassistance judiciaire en droit
0 is. in Revue du Barrean 1949, p. 61. o : ) )
2 {{’:{’IYS':T(\";;)ND CHARLES, La justice en France (Que sais-je), Paris, Presses Universt:
taires e France, 1953, p. 28. ) ) o
3 A'urgjeat many Government programs provide -the oppogtur;ty. ltl?)ozilglggge 51;3;:}11
' i b Corps; the Neig
ths or adults. Examples include, the Jo ] ; Tt
)éc:)l:tphs (which the Department of Labor operates to train young p.eoplfar l1]r1 ousre :;21:530
and the numerous programs designed to improve einplolyrgenstu?flicélilesr.lt lez'r: seens no
i § annot include a b
reason why the curricula of these programs ca ) i
< hould be consulting an a
at the poor at least know when they s : r -
;?}II;IS]S(;I:E I;\'I BERRY, O.E.O., Legal Services Programs, in National Conference
on Law and Poverty, Washington, D.C., 1965, p. 165,
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et




s o b AR £

i

I —INVENTORY OF THE ' APPLICATIONS

A — THE DIFFERENT FORMULAS (19-48)

19. A legal security service may take different forms.

Some formulas provide as is the case in Ontario, that the individual
be free always to choose his own defender, who will be paid by the State.
Others believe, chiefly for economic reasons, that it is necessary for the
State to employ a number of lawyers and to make them available free of
charge to indigents. This second formula generally carries the name of
public defender .

According to a third thesis, the court, or another authority, is responsible
for assigning a lawyer to an accused unable to pay for his own legal counsel.
This third system has many diflerent applications, according to the number
of lawyers who take part in the system, according to the authority responsible

1 The methods of public legal aid are still more varied. They may be put into four
groups : 1) assigned counsel, 2) the public defender, 3) aid to men in military serv-
ice, and 4) administrative commissions and officials. The system of assigned counsel,
compensated or uncompensated, is still the most widely used method in criminal
cases. It rests on the professional and public duty of a lawyer to accept the assign-
ment to defend an accused in a criminal case when the judge so assigns him. The
system has furnished ontstanding illustrations of devotion, as mentioned in an earlier
lecture. But the quality of representation it affords in most cases has been found
inadequate by those most compeient to assess it. The provisions for compensation of
assigned counsel by the state vary widely, most of them being insufficient.

The public defender is a salaried official who stands ready to represent indigent
accused. The office has had a long and admirable tecord in some states. Tt was
created in the District of Columbia, and its authorization in the fedzral courts gener-
ally is vnder consideration by committees of Congress. As with other public officials
the me* s of selection vary from popular election through - appointment by the
judiciary wr other officers onto civil setvice procedures, Deliberate efforts have
been made to remave the public defender from political pressures and from subservi-
ence to the prosecufor. A civil counterpart of the public defender in some cities has
been the public bureau, that is, a public agency to furnish legal aid to the indigent.
1t has not developed as rapidly as the public defender, perhaps because the legal aid
societies were formed earlier and performed the services in civil cases that such a
bureau might have taken over. ELLIOTT BEVANS CHEATHAM, 4 Lawyer When
Needed, New York and London, Columbia University Press 1963, pp. 43-44.
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for making the choice of the lawyer in the name of the accused, and
according to whether the lawyer receives remuneration or not.

It is also necessary to make specific mention of various other systems
which are partly the responsibility of government, and partly that of private
enterprise. In the Anglo-Saxon world, we find an increasing number of
groups of lawyers formed into societies, and with the benefit of government
subsidies, assuming the defence of indigents 1.

For purposes of discussion we will describe the different systems
utilizing abbreviated terms : the choice of lawyer, the public defender, the
assigned or designated lawyer, the legal society or a mixed system. Although
these different systems utilize completely different procedures, the four
formulas in theory all endeavour to respect the intimacy of relations between
the accused and his lawyer, and to defend to the maximum, the fundamental
rights of the accused. Needless to say, some of the systems achieve these
goals better than others 2.

In the course of our survey of the different systems, we quote authors
extensively, particularly those in the United States. We quote those who
defend a formula as well as those who criticize it, those who are part of a
system, and those who evaluate it from the exterior.

The Commission was of the opinion that considerable reference should
be made to these various texts, because
1) the Commission did not have the time to see all the systems at work ;
2) those who live daily with a system of legal security are particularly

qualified to evaluate it ;
the government could more easily judge and verify the value of our
recommendations by examining some of the systems discussed.

3)

1 The American Bar Foundation classifies the existing systems for providing legal rep-

resentation for poor persons accused of crime as assigned counsel, public defender,
private defender, and a mixed private-public system. The assigned counsel system is
defined as the appointment of individual lawyers on a case-by-case basis. The public
defender system consists of the regular appointment of a lawyer who is compensated
from the public treasury on a salary basis. The private defender system involves the
regular appointment of a lawyer compensated by salary from private sources and
supervised by private citizens.

The mixed private-public system is a private defender system which receives

substantial support from public funds. A. KENNETH PYE, The Administration of
Criminal Justice, in National Conference on Law and Poverty, Washington, D.C.,
1965, p. 50.
Since the loyalty of lawyer to client and his independence of control, other than that
occurring in the normal course of professional relations between the Bar and. the
judiciary, is an essential criterion of an adequate system of providing counsel, it is
vital that the staff lawyer or appointed lawyer be free to peiform his function in as
nearly as possible the same manner as he would if privately employed by the client.
Standards relating to Providing Defense Services, American Bar Association Project
on Minimum Standards for Criminal Justice, June 1967, p. 22.
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1 — The Designated or Assigned Lawyer (20-27)

a) FLEXIBILITY OF THE FORMULA (20)

90. It is difficult to assess in a general manner, the formula of the designated
or assigned lawyer. It has become evident, from one state to the other, and
from one region to the other, that the dlfft?rences are so great that any
generalization would be unrealistic and unfair.

In most of these counties, especially the rural ones, the appoin_tee"s are
probably a fair representation of the active Bar in terms of age and e)q:ernanceci
In roughly one-fourth of the counties, however, appomtment§ are concentr?te
among the younger members of the Bar. By contrast, the ‘asmgned ‘la\fv;:elrs in ta
few places, notably Detroit, are mostly seasoned veteran§ in the crimina c?u;' .
Another system is used in New Jersey and a few' counties in othe?r states.‘tle
entire active Bar is expected to serve a furn as assigned counsel, with exceptions
made for age, infirmity, and employment by state and.local governn}enF. Ir;
view of these variations it may be said that lawye_rs appoxpted to serve }ndlgend
defendants in ordinary felony cases differ widely in experience and ability, ar}l1
that the kind of lawyer assigned to any particular case depends on the state, lt: e
county, the judge, the seriousness of the crime, 'an'd perhaps other factoll.‘]s.t ﬂ?r
capital and other very serious crimes, however, it is. generally reported that the
judges appoint able, experienced lawyers 1,

The judges themselves, moreover, are conscious of ‘these 'dis;')a'ntles,
which are reflected in the systems themselves, as well as in the 1nd1v1du:‘Js
who administer them. In one case, for example, it is.thc-z State law which
permits only a circuit judge to assign a lawyer to the indigent 'accused', and
which restricts this action of the judge to the felony cases registered in the
circuit court. Under this procedure it is necessary to wait until the accus;d
is formally arraigned in court before supplying him with a defender, while
other systems intervene much earlier 2. o

But even within the same system, disparities of concern to individuals
are noticed.

Tn the personal interviews, when asked: “Tf the indigent person as'ks “for ”a
lawyer by name, do you appoint him ?”, three of the nine judges said “yes”,

1 LEE SILVERSTEIN, Defense of the Poor in Criminal Cases in American State
Courts, American Bar Foundation 1965, volume 1: National Repo'rt, P 16.

2 “By state law, only the circuit judge may appoint counsel fqr an indigent defepdant
and then only in felony cases pending in the Circuit Court. .Smce a felony case is not
pending in the circuit court until an indictment has been. fxl'ed, the effect of the law
is that bail is rarely altered for an indigent bef&re this mdltctnfxent, ancli coElxlsseslo;la:

ever be appointed for him until he is indicted. Appointment of counse va.r.le' -
Qhat betwgfn the two counties surveyed”. DARAL G. CONKLIN_, Hawaii, in LEE
SILVERSTEIN, Defense of the Poor in Criminal Cases in American State Courts,
American Bar Foundation 1965, volume 2: Alabama-Mississippi, p. 176.
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three said “no”, and three said that this had never happened. All nine judges
stated that if there are two defendants who have interests that may conflict, they
appoint separate lawyers for each. If the defendant objects to the lawyer who is
appointed, three of the judges said they insist that he keep that lawyer, unless
he has a good reason for not wanting him. Three appoint someone else. Three
stated that this had never happened, but if it did happen they probably would
appoint someone else !.

The possibility of such different interpretations is a serious weakness
in systems of this kind. One comes up against this so often, that the
flexibility of the formula is forgotten.

b) FREE CHOICE OR ADMINISTRATIVE CONTROL (21-22)

21.  Even if it is impossible to generalize, an evaluation of the system can

be arrived at by examining the recommendations made by different bodies
to improve it.

The suggestions which we are quoting were apparently intended
primarily to rid the system of favouritism and the arbitrary.

The prosecutors were asked to offer suggestions on how, in their judgment,
the present system for providing counsel to indigent defendants might be improv-
ed. Among the answers were the following :

1. Pay assigned counsel more or they are likely to plead the defendant
guilty,

2. The defendant should be given his choice of counsel and the State
should pay adequate expenses so that the best Jawyers will defend him.

3. Al lawyers who have ever handled criminal cases should be appointed,
not just young lawyers.

4. Make sure the judge appoints qualified counsel instead of his favorites.
Have the bar association provide him with an approved list.

5.. If there were less vigor in defending persons obviously guilty, then I
believe those who really needed counsel would be more adequately representéd.

6. No person should arbitrarily be assigned a lawyer. After being instructed

as to his right by the judge, a defendant should be allowed to accept or reject
counsel,

7. If counsel are not provided for misdemeanors, then a statute should be
enacted expunging the record.

A number of prosecutors recommended instituting the public defender

system, although others explicitly stated that the public defender is not the
answer 2,

L Op, cit., p. 290,

2 HAROLD MORRIS and JOHN F. HAMMOND, Michigan, in LEE SILVER-
STEIN, Defense of the Poor in Criminal Cases in American State Courts, American
Bar Foundation 1965, volume 2 Alabama-Mississippi, pp. 370-371.
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It should be emphasized that these different suggestions in no way
reduce the paradox which seems to be inherent in the system. On the one
hand, the endeavour is to improve the system of designating lawyers ; on
the other, the effort is to show more respect for the accused to have a
free choice.

In this formula, it is most difficult to avoid this contradiction, and there
is reason to believe that it will have to give way more and more, to two of
the other formulas which give greater guarantees for a sounder administration.

The most serious defects which have been attributed to the assigned counsel
method of providing counsel arise from the absence of system in its admin%s-
tration. Where assignments are made on an ad hoc or informal basis, the public,
the defendant and the participating lawyers may experience or suspect favour-
itism 1,

A number of the systems favour the mathematical rotation which
certainly eliminates the risk of favouritism. The cases are simply turned over
to the lawyer who on that particular day is on duty.

By thus eliminating the danger of favouritism, there is no guarantee of
efficiency, as the lawyer on duty is not necessarily the best qualified.

22. Those who favour the formula of the designated or assigned lawyer,
emphasize that this form of legal aid shows more respect for the clos’a
relationship which should exist between the accused and his lawyer. In their
opinion, the system does not make civil servants of the lawyers, and does
not require the needy accused to deal with an anonymous government
office. Moreover, the same lawyer is able to defend both, clients who are
able to pay for their defence, as well as indigents incapable of paying for
their legal counsel2 In this way, they say, lawyers are not completely
separated from their normal customs and methods of procedure.

This system does not, however, permit the accused full freedom to
choose his defender. In most of the cases, the court has the responsibility
of designating a lawyer, and it even has a list of the independent practitioners
who have indicated that they are willing to help indigents. In some cases,
it is a committee of the local or regional Bar which will assign the lawyers
in turn, or according to the specialties of each. In the system introduced by
the Legal Aid Bureau of the Bar of Montreal Inc., those in charge of the
office, call different legal firms and assign cases to them. (This is particularly
true of criminal cases, as in this area, it is more difficult to satisfy a client

1 Standards relating to Providing Defense Services, American Bar Association Project
on Minimum: Standards for Criminal Justice, June 1967, p. 24.

2 LEE SILVERSTEIN, Defense of the Poor in Criminal Cases in American State
Courts, American Bar Foundation 1965, volume 1: National Report, p. 18.
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with merely a consultation. The Annex explains this situation, which has
undergone a change since engaging lawyers on a full-time basis.)

¢) QUALITY OF THE DEFENCE (23)

23. Even if the accused does not always choose his defender, experience
shows that the services rendered by the designated lawyers are of unquestioned
professional quality.

In experience and ability, it is generally agreed that the assigned defence
counsel is about even with the privately retained defence counsel, and it may be
conceded that the assigned counsel is sometimes better, because the court is
better able to select competent defence counsel than . the average defendant1,

In fact, it can be said that the majority of the legal security systems
offer a defence of almost uniform quality. This casts some doubt on the
statement which indicates that the work of the lawyer is unsatisfactory, if
not impossible, without a close relationship between the practitioner and
his client,

The systems which are based on the designated lawyer — regardless
of the method of designation — actually congratulate themselves on the
excellent work accomplished on behalf of indigents by lawyers who are
without warning called upon to help unknown persons. We will return to this
rather sensitive aspect of the problem.

d) DIFFICULTIES IN URBAN ZONES (24-25)

24. To offset this, other objections have been made to this formula of the
designated lawyer. It is said that the system has serious drawbacks when

the court assigns a criminal case to lawyers whose experience has only been
in civil practice 2,

1 GORDON M. TIFFANY, New Hampshire, in LEE SILVERSTEIN, Defense of
the Poor in Criminal Cases in American Stafe Courts, American Bar Foundation
1965, volume 3: Missouri-Wyoming, p. 463, “No significant difference has been
noted between the behaviour of assigned and retained counsel with respect to a waiver
of the preliminary examination. Whether there is such a waiver depends on' the
characteristics of the individual case”, ALEXANDER D. BROOKS and STEPHEN
N. MASKALERIS, New Jersey, op. cit., p. 374,

2 “Other objections made by Essex County lawyers include the familiar ones that
assigned lawyers are not capable of handling unfamiliar criminal cases and that
defendants therefore get less effective representation than they would get from
lawyers trained in criminal law; that lawyers are not adequately compensated for
expenses of investigation and the like ; and that much time is wasted in the handling
of criminal cases.

Those making the Jast complaint thonght there was an undue consumption of
time in connection with weekly calls, daily trial calls, and the like”, ALEXANDER
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It is also criticized for requiring the same lawyer on occasion, to dfefend
a number of co-accused. This could result, as can be readily seen, in an
unsatisfactory defence for a co-defendant less involved than other members

1
o ab’lglil;lglawyers themselves, however, are the str.ongest‘critics of the
designated lawyer formula. Systematically, with the increasing number of
criminal cases, the different associations of lawyers involved m.such pro-
grammes of legal security have had to face up to an unforeseen increase in
their work. And naturally, they blame the system.

Recently there has been, particularly in Essex County, considerable disaf-
fection with the assigned counsel system among the court afld rne'mbers 9f the
bar, A major criticism is that lawyers are too frequently assigned in relation to
the amount of time or effort required to be spent on the usual case. In the past,
many eligible lawyers were excused from the list. Consequeptly, those not excused
handled more assignments than they would have ordinarily 2.

Generally speaking, the urban zones have been the first to feel th.e
increase in the number of cases brought to the criminal courts, and it
becomes evident that the private practitioners are unable to assume the
defence of all the indigents indicted for criminal offences. The scarcity of
criminal lawyers adds to the vicious circle ! Legal aid becomes .too grez}t
a burden, and an increasing number of lawyers decide to discontinue their
services, leaving an even smaller number to carry on an even greater
burden 3,

D. BROOKS and STEPHEN N, MASKALERIS, New Jersey, in LEE SILVER—
STEIN, Defense of the Poor in Criminal Cases in American State Courts, American
Bar Foundation, 1965, volume 3 : Missouri-Wyoming, p. 483.

“Another pointed out that codefendants or coconspirators are often represented
by the same assigned counsel ; this is not a good practice because, as one attorney
said: In some cases one of the codefendants is actually the motivating force
behind the commission of the crime, the other being the weaker in‘dividual }Jvho
presumably if left alone would not have committed or participated in the crime.
Under these circumstances an attorney representing both codefendants cannot do
justice to either client in any pretrial remarks to the court”. GORDON M.
TIFFANY, New Hampshire, op. cil., p. 464.

ALEXANDER D. BROOKS and STEPHEN N. MASKALERIS, New Jersey,
op. cit,, p. 483. ) )

“A lawyer assigned to represent an indigent defendant may, with fhe ap[_n‘oval o.f
the assigning court, obtain other counsel to serve in his stead and still receive credit
for the assignment. By rule of court, law clerks and law §tudents can be flamed
to help assigned counsel wherever possible in the investigation anfl .preparat'lon of
indigent cases. But their contribution has in recent years been minimal, With the
revitalization of legal aid services that is mow occurring in the law schools, that
confribution may in the near future become a significant one in Essex and Camden
Countties”., ALEXANDER D. BROOKS, and STEPHEN N. MASKALERIS, New
Jersey, op. cil., p. 476.
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25. While there are many criticisms of this formula in the urban zones,
where the population density is greater, many of the judicial districts in
rural areas indicate that they are quite satisfied with this method !,

For example, in Montana, the system of legal security based on the
assigned lawyer, would appear to be the only effective method. A pooriy
populated area makes it prohibitive to establish a system of legal security
based on the public defender.

The assigned counsel system should not be abandoned in Montana. Being a
large state but sparsely populated, a public defender system would be difficult to
organize and properly finance, In most areas of the stafe a public defender would
have to be a district office probably operated on a part-time basis, The largest
county in the state, Yellowstone, paid only $3,800 for the defence of indigent
accused persons during the period July 1, 1962, to June 30, 1963. Undoubtedly,
a public defender system would require substantially more money with no
certainty that it would provide superior service. There now exists a reasonably
strong sense of pride and responsibility in criminal defence work and the present
system of appointment does not unfairly burden individual members of the bar 2.

All in all, it seems that the formula of the assigned Jawyer is considered
to be the one most likely to answer the needs of the rural judicial districts,
and it is in these districts that we find more supporters than in the cities 3.

However, these commendations should be examined more thoroughly :
even in the rural district the formula of the assigned lawyer produces better
results in civil rather than criminal mafters.

¢) POSSIBLE IMPROVEMENTS (26-27)

26. Thus the evaluation of the system varies according to the kind of
judicial district, and whether it deals with criminal or civil matters. Fur-

1 “Most judges responding thought that the present assigned counsel system is inad-
equate for many reasons. The Ocean County judge, however, thought that the
system works well in his county because it is not particularly urban and the load
of assigned cases is not too heavy for the practitioners”. ALEXANDER D.
BROOKS, and STEPHEN N, MASKALERIS, New Jersey, in- LEE SILVER-
STEIN, Defense of the Poor in Criminal Cases in American State Courts, American
Bar Foundation 1965, volume 3 : Missouri-Wyoming, p. 488.

2 LARRY ELISON, Montana, op. cit., p. 435.

3 “In certain urban counties such as Essex, the burden of free representation by mem-
bers of the bar seems to be much greater than was anticipated when the assigned
counsel system was first established. In some rural counties the burden does mot
seem to be particularly heavy. In urban counties much unnecessary time  is spent
by lawyers answering weekly and daily calls, attending to pleas, awaiting the
actual time of sentence, and the like. It is essential either that these services be
provided by a publicity supported agency or that this loss' of time and money be
obviated by a change in rules of procedure and calendaring”. ALEXANDER D.
BROOKS, and STEPHEN N. MASKALERIS, New Jersey, op. cit., p. 500.
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thermore, the analysts are in agreement in criticizing the §ystem of the
designated lawyer on the grounds of unsatisfactory remuneration.

Undoubtedly the level of remuneration varies from one country, or
one region to the other. However, whether the rer.nunejratm'n be,.m full,
partial, or not at all, the insufficiency of remuneration is evident in prac-
tically all such plans, and it results in a lack of support from a large‘number
of experienced lawyers. It has become evident in different countries, that
the youngest members of a legal office are most frequently delegated to
handle the cases referred by the legal aid system.

To remedy this problem, it has been suggested that the State assume
the responsibility for legal security *. Once this principle is recognized, it
becomes obvious that there is need to establish a schedule of rates which
will permit the courts to pay the defenders of indigents an equitable
remuneration 2.

It is not only the lawyers who are in favour -of remuneration for the
services of an assigned lawyer. The judges themselves, who are particularly
well placed to evaluate the time and efforts given by the private practitioners
are in agreement with the necessity of remuneration. Incidentally — without
remuneration, experience shows that cases are protracted.

The majority of the judges questioned felt that some payment should be
made to assigned counsel. Those who set forth an amount indicated at least $25
to $50 per trial day. They also felf that lawyers should be paid their out-of-
pocket expenses for the investigation and preparation of cases 3.

These economic difficulties emphasize the weakness of the system.
The volunteer can certainly provide excellent results, but when he is in
competition with the salaried professional he loses his resourcefulness :

1.—the lawyer would prefer an “ordinary” case instead of a case to be
handled free of charge for someone without means ;

2 — because of the fear that the indigents will increase their demands for
assistance, no publicity is given to the benevolent system of legal aid.
This prevents a number of legitimate defences, and restricts the avail-
ability of justice.

[y

“To alleviate the financial burden imposed on some counties, it is recommended
that the state coniribute a portion of the costs of compensation and reimbursement
of counsel”, GEORGE L. KIRKLIN, Oregon, in LEE SILVERSTEIN, Defense
of the Poor in Criminal Cases in American State Courts, American Bar Founda-
tion 1965, volume 3 : Missouri-Wyoming, p. 634,

2 “In assigned counsel counties, it is recommended that a minimum fee bill be
established for criminal offences, that the fee to appointed counsel be awarded
by the trial court, and that the fee be set at the minimum fee plus reasonable
expenses, except where the appointed counsel can establish that he should receive
a larger fee”, GERALD F. FLOOD, JR., and JACK W. PLOWMAN, Pennsyl-
vania, op. cit.,, p. 651.

ALEXANDER D. BROOKS, and STEPHEN N. MASKALERIS, New Jersey, op.
cit,, p. 486,

w
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Even with remuneration, this system of legal security is not necessarily
assured of the selection of the practitioner best suited for the case, nor of
an administration without favouritism.

27. Some lawyers have become critical of the traditional formuia of the
designated lawyer and have even come to the conclusion that this form of
Iegal security cannot at all respond to the needs, and that the time has come
to face up to the formula of a public defender. The problem is even more
acute in the cities, where chiefly criminal justice is affected; but the
insufficiency of remuneration is universal.

Many attorneys have voiced. criticism of this system for numerous reasons,

1) that the method of selection of attorneys is unfair

2) that many attorneys are junior members of the bar;

3) that many feel the Bar as a whole should contribute their time and effort ;

4} that the system as applied to Maricopa County results in a waste of time ;

5) that the coordinate items of compensation and reimbursement of attorneys
are inadequate.

There is no question that the institution of a public defender system would
cure all of these complaints. The present system is being supported only by those
attorneys who desire to serve as assigned counsel?,

Notwithstanding this, the same professional circles are in the majority
opposed to the formula of public defender., The following is an opinion
given concerning the system of legal security which prevails in Missouri :
it is typical of the arguments put forward by the defenders of the system of
a designated lawyer.

There are obvious deficiencies in the present system of assizning counsel
in. Missouri, but these deficiencies can be remedied. The defects in the public
defender system are inherent. The major objections to the assigned counsel
system, and the possible remedies thereto, are as follows :

a) The economic problem. It is said to be unfair to require lawyers to give
up substantial amounts of time without compensation. Although many would
dispute this proposition, it is obvious that lengthy cascs do work a hardship on
many lawyers. Forty-seven of our fifty states now pay some compensation in at
least certain types of cases, and many have done so for years.

b) Assignment rotation, It is argued that there is a tendency on the part of
the courts to discriminate in making appointments. This is the easiest problem
to solve. The Bar should prepare and maintain a master fist and request all state
courts make most of their appointments from this list in sequence,

¢) The problem of securing adequate investigative help. There is no reason
such services could not be provided here, either through a private organization
or from the same state funds used to compensate counsel.

1 DAVID L. GROUNDS, Arizona, in LEE SILVERSTEIN, Defense of the Poor
in Criminal Cases in American State Courts, American Bar Foundation 1965,
volume 2: Alabama-Mississippi, p. 42.
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d) Lack of knowledge on the part of assigned counsel as to criminal proced-
ure and inability of such counsel to conduct proper investigation. Many experts
deny vigorously that such a problem even eXists 2,

The Commission will endeavour to assess these different opinions
when the time comes to make its own recommendations.

Note that this type of legal security has not had any marked expansion
in recent years. In many countries, or judicial districts, this formula has
even given place to new systems, better able to spread the responsibilities,
and of greater protection to the administration.

Moreover, the formula of the assigned lawyer is often that adopted
in judicial districts when they first accept the principle of legal security.
In other words, while this formula has considerable appeal : it is the use
of it which shows its weaknesses.

2 — The Lawyer Chosen by the Accused
and Paid by the State (28-37)

28. As we have seen, the formula of a designated or assigned lawyer does
not always guarantee the accused the choice of his lawyer. Even the States
and the regions which have retained this system have modified it considerably
so as to leave the accused some freedom of action.

For example, an increasing number of judges take into consideration
the wishes of the accused at the time of assigning a lawyer ; and in practice,
it is rarely that anyone endeavours to impose on the indigent, a lawyer
whom he does not want. Thus there is an effort towards the ideal which
would be, for the accused indigent, the freedom to choose his own legal
counsel.

The evolution goes even further. It is readily agreed today, that it is
unjust to deprive an indigeat accused, of a choice which could be exercised
by the more fortunate citizen, The formula of the lawyer chosen by the
indigent himself, is practiced today in Ontario, and it establishes as a
fundamental principle, the equality of freedom of choice between the citizen
capable of paying, and the accused indigent. We now arrive at the study of
the second formula, that of free choice, by using the Ontario system as an
illustration,

a) THE ONTARIO SYSTEM (29-30)

29. The Ontario system is considered today, and rightly so, as one of the
most advanced in the world. The legislation passed June 28, 1966 (and

1 LEWIS C. GREEN, Staie v. State, in Journal of the Missouri Bar, 23 (1967)
pp. 117-118.
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which came into effect April 29, 1967) undertook to create the ideal system
which had been recommended by a very highly quatified study committee!,

This Committee had made an extensive and detailed enquiry ‘on all
aspects of legal aid. It had sent 525 questionnaires to organizations and
individuals who had already shown an interest in this form of social
security. The Committee carefully analyzed the 90 replies. In addition, the
Committee devoted 13 days to public hearings in the most important cities
of Ontario. In the course of these public hearings, 79 briefs were presented
and discussed. The Committee also analyzed the systems in effect in Canada,
in some American States, in England, Scotland and in Australia ; it also
made study trips to England, Scotland and to different American cities.

On the negative side, on might say, as did the American specialist,
Lee Silverstein, that the Committee made a somewhat perfunctory study
of the public defender formula.

The committee’s appraisal (of the public defender system) not only resulted
in a recommendation against public defenders for Ontario, but it has also
influenced the Widgery Committee on Legal Aid in criminal cases in England.
It is regrettable that the Ontario Committee was not better informed about
public defender operations in the United States 2.

This was particularly regrettable because this formula was the least
known to the Ontario public. The latter had known various forms of legal
aid, but no application had ever been made of a system based on the
permanent public defender.

30. In the Ontario formula all the members of the Bar who agree to
participate in the legal security service, are available to the accused indigent.
Certain duty lawyers to give legal advice and to represent arrested persons,
are replaced on the basis of one team every week. Their role ends with the
appearance in court, and they cannot, apart from exceptions, retair the case.

Other lawyers hold themselves in readiness to act for the indigents, if the
Jatter choose them.

1 The committee followed the recommendations of the professional Association of
lawyers very closely: “The Association expressed the view that the voluntary
system of legal aid could not continue and that compensation for lawyers engaged
on legal aid work was essential for the operation -of any legal aid plan. The As-
sociation took the view that the financing of the plan shouid be primarily the re-
sponsibility of the Ontario Government, and, further, that the establishment of a
public defender office in Ontario wonld not be desirable. The view was expressed
that it was in the interests of society as well as of accused persons and the Bar
iteelf that participation in the criminal legal aid plan should be the responsibility
of the Bar at large rather than that of a limited number of so-called public defenders”.
Report of the Joint Commitiee on Legal Aid, Ontario, March 1965, p. 93.

2 LEE SILVERSTEIN, The New Ontario Legal Aid System and its Significance for
the United States, in The Legal aid Bricfcase, volume XXV (1967) pp. 83 to 90.
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The first group is remunerated at a rate qf $75 a day ; the secqnd
group is entitled to 75% of the fees as established in the list of tariffs
(Appendix 1).

A classification is made of the demands for help so as to prevent abuse,
and to determine those who are really in need!. The originators of the
system emphasize that their formula allows‘every accused person, even tl‘1e
indigent, to make his own choice from the list of Jawyers who participate in
the overall system of legal security.

b) MERITS OF THE ONTARIO SYSTEM (31-32)

31. The great merit of the Ontario formula was the agreement to the
extraordinary expenditures required by a system so complete and so clos.e
to the ideal. These costs weigh even more heavily on the system bec?use it
quickly won popular favour, and rapidly exceeded all budgetary estimates.
We will return to this. '

It should be noted for the moment that the formula of free choice has
permitted our neighbouring province, to overcome from the very begin'ning,
the objections which were made to the system of the designated or ass1gnfa§1
defender. The Ontario system, in introducing a global plan for thc? entire
province, and integrating into the plan the vast majority of pract1tioner1s,
avoided the reproaches of improvisation and favouritism which were made
against most of the systems conceived according to the principle of assigning.

The American analysts moreover, have recognized quite frankly, the
quality of the system introduced by Ontario, and they have even gone so far
as to say that the creation of such a system calls for some soul searching by
the American systems :

The joint committee report suggests several yuestions for readers in the

United States. The form and method of the report are themselves valuable. Any

one of our states could profit from a systematic, statewide survey of legal aid in

civil and criminal cases, jointly sponsored by the legislature and such organiz-

ations as the state bar association, the judicial council, and a law school. 'I:he

difficulty in this couniry is that we are not accustomed to thinking in statewide

terms and that we seldom consider civil and criminal matters together?,

L. *""r"'—v—'yg,’E

! “The number of persons accused of criminal offences who are charged and triefl

without either legal advice or representation i appallingly high. Again only esti-

mates exist of this number but there is significant agreement among persons fa-

miliar with the matter. The studies made by Professor Friedland and the e§tin?ates

made by Crown attorneys, magistrates, lawyers, social workers and others indicate

that one half to two thirds of all persons charged with criminal offences at present

in Onfario are iried without being represented by counsel”: Report of the Joint
Commitiee on Legal Aid, Ontario, March 1965, p. 20. ) .

2 LEE SILVERSTEIN, The New Ountario Legal Aid System and its Significance for
the United States, ini The Legal Aid Briefcase, volume XXV (1967), pp. 83 to 90.
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32, From its inception, the Ontario system has therefore, overcome diffi-
culties which are still faced by the older systems. Ontario has arrived at this
result by associating in the work of preparing its legislation, specialists in
the judicial sector, and representatives of the legal profession.

In our case (1.2 1 ».1 professions have also been associated in the study
of legal security, althovgh in a somewhat different manner.

1. Many members of the Bar have participated in the work of the
Adyvisory Council of the Administration of Justice on legal aid, and we have
been able to take advantage of this work.

2. The Bar itself has unds  .en its own work on the matter, and have
most kindly made available to us all their documentation,

3. The analysis of the work done during 10 years by the Legal Aid
Bureau of the Bar of Montreal have been made known to us by Mr.
Loranger.

The Ontario system from the start had the advantages which were
expected, in a rather idealistic manner, of the formula of the designated
lawyer. The Ontario formula provides for remuneration of lawyers who
participate in this global plan of legal security, thus reducing considerably,
the number of those who otherwise might have withdrawn, as was the
unfortunate experience in some of the American plans. The wish of the
accused becomes an important factor in the assigning of the lawyer, and in
this way the risks of being arbitrary are eliminated. To this should be added,
contrary to the majority of the American systems of designation, a set of
administrative rules which emphasizes the harmony of the entire plan.

In actual fact the system has undergone certain changes : for example,
there is recourse to a team of permanent lawyers in the most populated
area (York). This is similar to the Montreal experience (cf. Annex) which
has shown that lawyers who are always on duty, can effectively receive the
requests for aid, and even satisfy the many demands for consultation,

- The permanent lawyers, however, do not appear before the courts.
They only deal with requests for information.

c) LIMITATIONS IN THE CHOICE (33-36)

33, The system which permits the accused, even indigent, to obtain at the
expense of the State, a lawyer of his choice, is certainly the formula which
best fills the gap created by economic differences. Ontario may well be
proud of it

This freedom of choice, even in the case of the rich citizen, is subject,
however, to some limitations ; it would be wrong to believe that a system
of legal security is not satisfactory unless every indigent citizen can conscript
at will, the lawyer he desires above all others !
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It has sometimes been said that those withont means are not placed in the
same position as those with means unless they are entitled to choose quite freely
from the entire criminal Bar. For instance, a person accused of a criminal
offence in Ottawa might wish to have leading counsel from Toronto represent
him. If he is a man of means, he might be able to do this. The question then is,
should legal aid place a man without means in the same position ? The consider-
ations, -of course, are practical ones. The first problem is that certain members of
the Bar are so weil-known that it is reasonable to assume that many accused
would wish to retain these leaders under a legal aid plan. This would mean
that the great number would be disappointed since these lawyers cannot represent
everyone. While it is expected that these leaders of the criminal Bar will partic-
ipate to a considerable degree in an extended criminal legal aid program, they
cannot carry the entire program on their own shoulders. Some restriction there-
fore, is also placed upon the supposed freedom of choice of the man of means.
It is, in fact, limited by the considerations we have mentioned, Even the wealth-
iest are restricted in their freedom of choice since one lawyer can serve only a
limited number of clients.

The Comumittee takes the view that it would be a sufficient guarantee of free-
dom of choice if the accused is permitied to choose, in the first instance, from
panel lawyers who practice in his locality. He may, of course, and perhaps
should be assisted in his choice by the Jocal legal aid director.

At the same time, the Committee recognizes that in some localities there may
not be counsel of sufficient experience to meet the needs of a particular case. In
such cases, we think that the director should be given a discretion to be exercised
judiciously, in the inferest of the accused to arrange for the accused to engage
counsel from outside the locality, but at the same time, bearing in mind the
general principle that local practitioners should be appointed where possible. This
is a discretion that would perhaps at least while experience is being gained; be
exercised after consuitation with the Provincial Director 1.

When the system of public defender is criticized for depriving the
indigent of his right to a lawyer of his choice, it would be well to recall that
no system permits the engaging of top legal talent on a few minutes notice.

34, The system of free choice is criticized for not living up to its high
ideals for other reasons. It appears that the system of full legal security has
not succeeded in preventing the practitioners of experience, from confiding
most of the work related to legal assistance to the younger lawyers in their
offices. Even the Ontario system is subject to this criticism.

In Quebec where the Legal aid bureau solicits the cooperation of
lawyers in private practice, it is evident that the youngest members of the
office carry the major part of the burden.

L Report of the Joint Committee on Legal Aid, Province of Ontario, March 1965, p. 55.
It should be noted that:

a) The indigent in the Ontario plan, must indicate three lawyers ;

b) The lawyer in the Ontario system is free to refuse a case or {0 transfer it to a
confrére,
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The assigned counsel system provides valuable experience for younger
lawyers. This argument comes close to conceding that many assigned counsel
systems are inadequate, fot experience is valuable in this sense only to one who
needs it. In any event, the argnment must have weighed against the vital require-
ment that the indigent client have competent representation. The proper role of
the beginning lawyer is to serve as assistanf counsel until he has learned enough
to provide competent representation on his own. Subject to this severe -qual-
ification the argument is sound?.

The author continues, however, with the following:

Assigned attorneys are often young atforneys or others who lack experience
in- criminal law, hence they are no match for the prosecuting attorney. The
survey disclosed wide variations among and within the states as fc relative exper-
ience of prosecution and defence attorneys 2.

Although not without reproach, there is no doubt that the Ontario
system merits less criticism than other formulas. In Ontario, the lawyers who
defend the accused indigents are better remunerated (cf. Appendix 1) than
in most of the systems of designation. That is to say, the lawyer chosen by
an indigent is more inclined to assume the full responsibility of the case 3,

The work of Mr. Loranger (Annex) makes no comparison between the
professional qualities of the various groups of lawyers, but it certainly
indicates that the Junior Bar has supplied more than its share of legal aid
in Quebec. In the absence of reports from the practitioners, Mr. Loranger
was not able to determine whether a designated lawyer had transferred the
file to a young lawyer in his legal office. Such incidents do occur, as clients
have complained to the legal aid bureau that they have not been able to
remain in contact with the lawyer of their choice, and that their case was
turned over to a young assistant, or to a young associate.

35, The economics are unchanged : the fees paid by virtue of a global

plan of legal security, remain lower than those secured in private practice.

For this reason, recourse to the youngest associates continues to be a

procedure used more frequently than one would expect at first sight.

However, this is not the only drawback resulting from this practice.

In fact, even if it is true that the youngest lawyers in legal offices are not as

1 LEE SILVERSTEIN, Defense of the Poor i Criminal Cases in American State
Courts, American Bar Foundation, 1963, volume 1: National Report, p. 19,

2 QOp. cit., p. 20,

3 Even . the Ontario system implies loss of revenue which could result in with-
drawals : “It would appear that a similar result could be achieved in Ontdrio
if in legal aid proceedings n lawyer received 75% of an ordinary solicitor and
client account. From what we have learned during this enquiry this percentage
would result in a foregoing by the profession of one half of normal profit at the
very least”. Report of the Joint Committee on Legal Aid, Ontario, March 1965,
p. 52.
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experienced in criminal law as the more seasoned lawyers, we note that the
younger lawyers more frequently put forward the plea of not guiity, which
has the result of calling for a further study of the case. The figures are not
available for the Ontario system which has only been in effect for a short
period, but this is the explanation given for some systems using the pleas
of not guilty more frequently than others.

There have been many efforts to explain the fluctuations in the number
of guilty pleas, While different factors influence this, age and experience of
lawyers are amongst the reasons given for this !,

36. The Ontario system has not been in existence long enough to be able
to judge the merits of another criticism. Just as in the case of the designated
lawyer formula, the system of a defender chosen by the accused and remu-
nerated by the State, is charged with being conducive to prolonging the
cases of indigents.

Knowing that the State and not the client is paying there appears to
be a tendency for the lawyer to give preference to the cases in his own
private practice, and to deal with the cases of légal assistance in the slow
periods of his practice.

In this way the system of the lawyer chosen by the accused, and
remunerated by the State, costs even more than it should, and cases proceed
with undue slowness.

Undoubtedly the Ontario system has a number of administrative controls
which have a regulating influence. However, it would seem that even this
system pays a high price to assure the indigent his choice of a defender.
And this leads to the financial requirements of the Ontario system.

d) ECONOMIC REQUIREMENTS 37)

37. The Ontario system has great merit, subject to one disparaging factor,
namely the cost of the plan,

1 “This table reveals that clients of defenders plead guilty more frequently in a

somewhat higher proportion of counties than do clients of assigned counsel (67%
f:ompared with 60%). Similarly, clients of retained counsel plead guilty more often
In a higher proportion of assigned counsel counties than of defender counties,
npmely 26% compared with 17%. Moreover, the 26% is probably conservative,
since the combined figure for 35 additional assigned counsel counties also falls
mto this category,

As explained in chapter 2, p. 21, these 35 counties were lumped together be-
ca11§e_very scant data were available for any one of the counties. The combined
sta_hstxcs for these counties show 46% of the assigned counsel clients pleading
guilty compared with 51% for retained counsel”. LEE SILVERSTEIN, Defense
of ‘tlze Poor in Criminal Cases in American State Courts, American Bar Foun-
dation 1965, volume 1: National Report, p. 69.
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This cost is extremely serious from the point of view of the government,
But it should not be forgotten that this system, more than any other in the
world, endeavours to respect all the rights of the citizen. The Report
prepared by the joint committee in Ontario recognized, quite frankly, that
its recommendations would involve the State in considerable expenditures.
A study made by a specialist at the request of the Committee, concluded
that :
Any attempt to estimate, by comparison with the cost of the English

scheme, the cost of a similar plan in Ontario, is bound to be inaccurate becatise
of the many differences between the two countries1.

And so the Committee ‘agreed that no realistic estimate of cxpenditure
could be made for this plan: there was no way of forecasting the demand.
All the reports prepared in an effort to predict the cost of the legal aid
system which would leave the citizen with a choice of his lawyer, necessarily
led to the same impasse.

The possible cost of a legal ald plan extended along the lines suggested in
this report has been a question to which the Committee has given its closest
attention. It is regreitable that the Committee is forced to conclude that no
accurate estimate can be made. It is worth noticing that the Rushcliffe Committee
when faced with the same problem in the Uniled Kingdom was forced to the
same conclusion 2,

The Ontario government, however, did make an approximate estimate.
But the cost of the system is increasing at so rapid a rate that it is causing
concern to the government: $3.9 million for the first year ; $6.7 million
for the second. Further on reference will be made to the statements of the
Premier of Ontario on that point.

While the Ontario regime can be praised for its efforts to respect
even minor rights, its advantages with regard to the freedom of choice are
neither as real nor as important as we have been led to believe. Furthermore,
the high cost has already made it necessary to include some permanent
lawyers. The real cost (more particularly in civil matters) will only be
known in 1970. (An important nuance : the cost includes civil and criminal.)

1 Report of the Joint Conunitiee on Legal Aid, Provinee of Ontario, March 1965, r. 90.

2 Op. cit, p. 134. The American specialist Lee Silverstein also came to the
identical conclusion: “It is difficult to foresee the problems of providing counsel
for poor persons in all these kinds of cases, for no one knows just how many de-
fendants would require appointment of counsel. In most siates it is not known
how many misdemeanor prosecutions there are. Very few counties or cities have
reliable figures on the proportion of misdemeanor defendants who are financially
unable to provide for their own defence, Also, the methods of offer and waiver of
counsel affect the total that would be required and the extent of release on recog-
nizance or cash deposit in liew of bail”: Defense of the Poor in Criminal Cases
in American State Courts, American Bat Foundation, 1965, volume 1, National
Report, p. 134,
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3 — The Public Defender (38-44)

38. According to the third formula the State engages lawyers on a permanent
basis and makes them available to the accused indigent. In the United States,
this official and permanent lawyer is called a public defender,

In most of the American States which use this formula, the office of
the public defender has more than one lawyer, and there is at least one
office of this kind which has more than 200 lawyers engaged full time.

This system does not permit the accused the freedom to choose his
defender, and the Ontario Study Committee took this fact into consideration
when they rejected the public defender plan. Because of our decision to
recommend this formula of legal security, it is our inteation to put forward
a double series of comments. In this first part of our analysis (paragraphs 38-
44y we will, examine the professional and social duties of the public defender,
and, endeavour to measure the economic advantages and administrative
difficulties. We will then examine in detail, the different objections made to
this formula (paragraphs 102-118).

a) IDENTIFYING THE PROFESSIONAL RESPONSIBILITIES (39

38. Our system of justice has already accustomed us to the idea of a lawyer
dependent, from an administrative point of view, on the State, and pro-
fessionally to his professional association. Our Crown prosecutors, as every
other lawyer, are subject to the professional ethics, and disciplinary control
of the Bar, even though the State is their employer.

It therefore becomes apparent that the public defender is in an
analogous situation — he retains all his professional obligations in con-
formity with his title and training as a lawyer :

« The primary duty of the Public Defender is to represent indigents accused
of crime — those who have no attorney and lack the means to empioy one. The
Public Defender’s being a public official does not change the established rules
relating to the duties of attorney to client, according to decisions of the Supreme
Court of the State of California. A Public Defender, as a licensed attorney, is
guided by the same ethics and standards of conduct that govern the private
attorney. There is, of course, no distinction between the obligations of a Defender
toward his client and the duties of a private attorney in the same circumstances.
Both owe a duty of high fidelity to their clients and an obligation to assert every
possible defence permitted by law. In affirming this basic truth, the resolution of
the Defender Section of the National Legal Aid and Defender Association in
Pasadena in 1958 adopted the precise words of Canon 5 of the Canons of
Professional Ethics: it is the right of the lawyer to undertake the defence of a
person accused of crime regardless of his personal opinion as to the guilt of the
accused ; otherwise innocent persons, victims only of suspicious circumstances,
might be denied proper defence, Having undertaken such defence, the lawyer is
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bound by all fair and honourable means, to present every defence that the law
of the land permits, to the end that no person may be deprived of life or liberty,
but by due process of law 1,

The Californian jurisprudence has, moreover, quite often stressed the
need to consider the public defender in the same way as any other lawyer.
In this capacity, the public defender has the same privileges as the
representative of a private legal office, and has the same professional
responsibilities, vis-a-vis his clients 2,

b) SUPPLEMENTARY SOCIAL RESPONSIBILITIES (40)

40. While the public defender resembles, from a professional point of view,
any other lawyer for the defence, he fulfills an entirely different social role.
It is only recently that the function of the public defender has become the
subject of numerous commentaries ; but it is becoming more and more
evident that legal security is something different from the simple defence of
indigents or accused, and that it is necessary to visualize the task not only
from the point of view of the individual, but also from the point of view of
the community. In other words, legal insecrrit/ has not disappeared under
the pretext that some individuals help some indigents, (cf. Par. 13-15):

“The public defender has'a much broader role than that of advocate in a
hard-fought criminal trial. He must help to effect long-term changes in the lives
of people who, when they reach his office, often are about to become or already

1 EDWARD T. MANCUSO, The Public Defender System in the State of California,
Chicago, National Legal Aid and Defender Association, 1963, p. 5.

2 “In re Hough. 24 Cal, 2d 522, proceeding in habeas corpus to procure release from
costody on murder conviction, death sentence pronounced :

“Public defender was appointed at time of arraignment, and the deputy acted
during entire proceedings. Petition contends that the public defender is an officer
of the county, and represents the state in the prosecution of criminal actions, in
the same light and to the same extent as the district attorney, or other officer of
the state or county connected with the prosecution of criminal cases. Under this
statute, when the public defender is appointed to represent a defendant accused
of a crime, he becomes the atlorney for said defendant for all purposes of the
case and to the same extent as if regularly retained and employed by the defendant.
The judge of the trial court has no more authority or control of him than he has
of any other attorney practicing before his court. The public defender is free from
any resfraint or domination by the district attorney or of the prosecuting author-
ities. He is as free to act jn behalf of his client as if he had been regularly employ-
ed and retained by the defendant whom he represented. With such plenary
powers given a public defender when appointed to defend one accused of crime, it
necessarily follows that no act of his in advising his client or in defending the latter
upon the charge against him can be considered in any different light than if such
acts were performed by an attorney regularly employed and retained by the defen-
dant”. Op. cit., p. 26.
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are locked into a life-long cycle of poverty, crime and punishment. Public
defenders do not have the facilities to help break this cycle, but they should
take an active role in prodding those who can establish or expand the necessary
facilities. Some areas for action have been outlined here. In the broadest sense,
public defenders must be advocates of the poor” L.

If legal security is to be shared by the less favoured classes, in the
same manner as the better provided groups, the defender of the indigent
must work in cooperation with other agents of animation and social
rehabilitation 2. This social role of the public defender will be an important
factor when the timz comes for us to recommend a plan of legal security
to the Quebec Government.

It is not at all a matter of provoking distinctions between the different
social classes, on the contrary it is a mater of re-establishing an equilibrium
which has been lacking for some time, between a minority, well taken care
of by the most important legal firms, and the many, who are ignorant of
the law and abandoned to their own resources. Making lawyers available to
indigents is no more improbable than lawyers acting on behalf of industrial
corporations or of loan companies !

Today crime is so well organized that they even have their own
lawyers available to them at all times.

What remains to be done is to give legal security its full social
dimension.

¢} ECONOMIC ADVANTAGES (41-42)

41. In all countries in the world it is admitted today that society itself
should carry the economic responsibility for legal security. It is no longer

1 MORGAN/SMITH, Gaps in Defender Services, in The Legal Aid Briefcase, vol,
XXVI (1968) p. 221.

2 “We may represent & man on a substantive charge, then as a probation violator,
then see him in jail a few years later as a parole violator. The number of 5ld
clients whose names appear in the local papers concerning their arrests in other
jurisdictions is endless. We are working to break this cycle in several ways :

1. — Adams County has the first comprehensive community mental health
center in the five-state Rocky Mountains area. Many clients, either on bend and
awajting trial or on probation, get out-patient treatment at the center. In addition,
a psychiatric social worker regularly visits the jail to evaluate clients referred by us.

The juvenile court, through the new Colorado Children’s Code, has become
involved in more dependency cases. Although the Colorado statutes do not provide
for public defender representation here, we have been appearing in these cases and
have been attempting to get the district attorney’s office involved. Often a depend-
ency action is more effective in solving a family’s problem and keeping it together
than the strictly punitive prosecutions for contributing child neglect.

We are also contesting the right to prosecute parents for child neglect after
that family has been brought into court in a dependency action®... Op. cit., p. 218.
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considered to be normal procedure to allow the Bar, or any other professional
association of lawyers, to be financially responsible for the defence of
indigents before the courts '

At the point where the support of the state is asked for a programice
of legal security, it becomes necessary to place the economic factor high
on the list of major considerations. In other wards, from the moment that
we undertake to finance legal seciirity with taxpayvers’ money, the economic
factors of the programme take precedence. For this reason legal security
based on the formula of the public defender, is of particular interest to
public administrators.

“In the more urban counties, caonsideration should be given to the establish-
ment of public defender systems. Studies elsewhere have indicated this is the
most economical method of providing adequately trained and dedicated counsel
for the indigent. In counties where law schools are located, a program to
involve the semior law students should be considered. This not only would be
of help to the public defender, but would give future practitioners an under-
standing of the problems faced by the indigent accused and an opportunity to
become experienced in criminal law”. 2

The modern trend is to have the State responsible for financing the
legal security plan. It follows that the State should have the right and the
duty to have recourse to the most economic method of financing, since all
government financing stems from public funds. In this perspective, there are
those who state that it is not possible to confide the financing of legal security
to the State without opting at the same time for the formula of public
defender 3.

1 “This view was reflected in the brief of the Ontario Federation of Labour, where,
for instance, the following occurs :

“We do not believe that legal aid to defendants should be essentially a chari-
table operation of the legal profession, but rather it should be the responsivility of
the whole community”. Report of the Joint Commitiee on Legal Aid, Ontario,
March 19635, p. 51.

2 CHARLES H. MILLER, Tennessee, in LEE SILVERSTEIN ; Defense of the Poor
in Criminal Cases in American State Courts, American Bar Foundation, 1965, Vol. 3.
Missouri-Wyoming, p. 700.

3 “All who have studied the matter, however, seem to agree that in urban commu-
nities of more than 40,000 persons, the public defender system commends itself to
more -efficient and more economical representation of an indigent accused. Sec-
ondly, if it is assumed that a public defender system should be established in
particular areas or throughout the state, should there be a public defender in every
county, in every circuif, or should some other geographical division be established ?
Thirdly, should a public defender be elected or appointed, and if appointed who
should make the appointment, — the circuif judges, the county court, or a combin-
ation thereof ? Should the public defender devote full time to his office, or should he
be permitted to engage in the private practice of law ? Fourthly, can the answer to
these questions be uniform thronghout the state, when great differences in population
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42. The direct participation by the State in legal security results in major
advantages :

— uniformity of benefits offered, and

— reduction of costs.

If it were necessary to depend on private initiative fo assure all indigents
full defence before the courts, it would. become necessary for a sound
administration of justice to verify whether the different regions aund different
municipalities gave their indigents a comparable service.

It becomes quickly evident that it is impossible to have uniformity
unless there is systematic and planued intervention by the government
itself 1.

As already noted, the plan of public defender has many economic
advantages which are more evident in the case of urban and well-populated
judicial districts, than in rural zones. Criminality is generally much higher,
and more violent, in the urban centres, which calls for a more elaborate
system of justice in the urban judicial districts.

This does not mean, however, that the public defender plan cannot
be introduced economically in rural zones, but it implies that only the States
can establish a uniform system throughout its entire territory 2. The expe-

and caseload exist ? Lastly, and the obvious question — should the state, the counties,
private foundations or agencies such as the United Fund provide the funds to carry
out the program ?” JOSEPH I. SIMEONE and T.E. LAUER, The Proposed
Public Defender System for Missouri, in Journal of the Missouri Bar, 23 (1967),
p. 126.
1 As the Act is proposed, the cost of the operation of the defender system is to be
borne by the State of Missouri. There are many reasons for this. The duty, we
believe, to defend an indigent defendant is properly to be borne by the State just
as is the duty to prosecute. Further, in order to obviate the difficulties that would
be encountered if the various counties were responsible to bear the costs of the
system, the Act places the burden upon one central authority. In other states where
the defender system has been supported by private funds, or by local authorities,
difficulties have been encountered. Therefore, the Act provides that any funds to
operate the system should come from the State in order that there may be contin-
nous and adequate funding. The Act is drafted in a manner to allow the General
Assembly to appropriate funds in an amount deemed by the members to be suffi-
cient to operate the system. Preliminary. studies indicate that the initial first year
cost should approximate funds in an amount deemed by the members to be suffi-
cient to operate the system. Preliminary studies indicate that the initial first year
cost should approximate $541,000 and $764,000 for following years. JOSEPH
J. SIMEONE and T.E. LAUER, The Proposed Public Defender System for Missouri,
in Journal of the Missouri Bar, 23 (1967), p. 129.
“There is. no reason why a part-time public defender could not operate success-
fully in a rural county, or as an alternative, why a full-time defender could not
serve more than one county. A multicounty public defender system should be
considered.” CHARLES H. MILLER, Tennessee, in LEE SILVERSTEIN, De-
fense of the Poor in Criminal Cases in dAmerican State Courts, American Bar
Foundation, 1965, vol. 3 : Missouri-Wyoming, p. 700,

2
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riences abroad, and the representations from Quebec groups, would indicate
that better results can be achieved through the public defender (cf. Annex).
In the case of Quebec, where the geographic factor is of prime impor-
tance, it is fortunate that a public defender formula can be both flexible and
uniform.
It is quite evident that the formula of public defender carries with it

" economic and other advantages. The defence would have large “iegal labo-

ratories™ similar to those found in any large, private legal office, particularly
with regard to civil law. Specialization becomes possible with its guarantees
of efficiency and speed. In addition, the substitution of salaries for fees
assures a better control of costs.

d) ADMINISTRATIVE DIFFICULTIES (43-44)

43. Even amongst the detractors of the public defender system, no one
seriously questions the economic advantages of the public defender formula.
However, it should be pointed out that there is no such thing as low cost
legal security, and that having recourse to the State frequently results in
higher costs than in private enterprise.

Even if it did cost less for the public defender to take charge of the
case of an impecunious citizen, than for a lawyer in private practice, the
public defender is not freed from all the administrative problems. In fact,
such a plan of legal security must, like the others, be financed by public
funds, and it therefore becomes necessary to obtain these funds from the
executive authority. And that is where the shoe pinches.

A chronic shortage of adequate funds to finance a public defender is inevit-
able under our political system. It is difficult if not impossible for a public
defender to obtain sufficient funds. While a new and vigorous public defender
system may be adequately financed at the outset, in the long run, even the best
examples of public defender systems have been unable to secure sufficient funds
from their legislatures to provide adequate representation. This invariably results
in underpaid and overworked defenders, with many individual defendants receiv-
ing inadequate atfention to their cases. Heavy caseloads present great temptations
to persuade defendants to enter guilty pleas, and inevitably result in inadequate
preparation for many of the cases which are tried 1,

This is not an exaggeration — quite the contrary, as experience confirms
this to be a criticism against any government budgeted system. The annual
reports of the public offices of legal security confirm these views 2,

1 LEWIS C. GREEN, State v. State, in Journal of the Missouri Bar, 23 (1967), p. 108.
2 “The amount of work has been very heavy upon the personnel. This is about the
only problem confronting us at the present time, or that has confronted us for the
past several years. We have to base our estimates on what has happened during
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Speaking frankly, a Quebec system of this kind might not develop
according to the needs. Not meeting the demands for personnel could result
in an increasing part of the needs remaining unsatisfied. In this regard the
public defender faces particular risks : he who promises $6 per child cannot
control increasing expenses ; he who spends $1,000,000 for a need can
refuse to increase his grant the following year.

44, Quite often the administrative difficulties inherent in our . political
system, counterbalance the real economic advantages of the formula of a
public defender. At present, few of the governmental systems of legal
security have succeeded in overcoming these difficuities.

Some public defenders state that they have never met this lack of
understanding on the part of the government, and have never had any
difficulty in obtaining the necessary funds for the administration or expansion
of their services. However, a careful examination of the facts shows that it
is only rarely that the office of the public defender secures its full budget
from the executive authority : in any case, the increase in the budget never
parallels the increase in the number of criminal cases requiring the attention
of the public defenders.

Thus, the system of a lawyer chosen by the accused, as is practiced
in Ontario, permits so little opportunity to plan and place a ceiling on the
costs, that the executive authority find it difficult to put any brakes on the
increasing demands. On the contrary, the system of a public defender permits
the executive authority so much opportunity of control that the legal security
system could find itself in jeopardy *.

the past year in preparing our next budget, but the population increase goes right
on. Every substantial number of new residents in a community bring with them
their crime problems, their charity problems and all other manner of problems that
go with people in general. Hence, we usually find ourselves just a little bit behind”.
ELLERY E. CUFF, How the Public Defender System Works in Los Angeles County,
p. 2.

1 “Although it might be easier initially to obtain funds for a public defender than for
compensating assigned counsel, the public defender system presents a far more diffi-
cult problem with respect to subsequent appropriations to meet an expanding case-
load. Suppose, for example, that a circuit defender is initially granted $100,000 a
year to hire ten attorneys. Assuming that this is initially adequate, if the caseload
were to double in five years, the defender would have to obtain an additional yearly
appropriation of $100,000. However, if a bill were once passed requiring the state
to. pay - appointed counsel $10 per hour up to $500, no new legislation would be
required to meet an expanded caseload.” LEWIS C. GREEN, State v. State, in
Journal of the Missouri Bar, 23 (1967), p. 109.
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4 — Mixed Systems (Legal Societies Subsidized) (45-48)

a) HOPE OF AN ADVANTAGEQUS COMBINATION (45)

45. ' The systems of legal security which we have described up to the
present, involve different financial options. Certainly the objective remains
the same, but the strategy and even the priority of values differ radically
from one system to the other,

Moreover, with the years, each of the systems reveals deficiencies to
such an extent, that different regions endeavour to arrive at compromise
formulas which combine the advantages of the different structures! and
neutralize the weaknesses.

It is in this manoner that different countries have developed mixed
systems of legal security. In most of these cases, the mixed systems develop
from a private legal society, which comes to the &id of indigents by utilizing
govermment funds for financing,.

For all practical purposes, these mixed systems may on the surface
resemble any other kind of forninla of legal security. The private organization,
may either establish a system of rotation of practitioners, or it may itself
engage a team of permanent lawyers, and make them available to indigents.
A mixed system started in this way, resembles either the formula of the
public defender, or even more closely, the system of the designated or chosen
lawyer.

The supporters of these mixed systems emphasize the necessity of an
absolutely independent intermediary interposing itself between the indigent
and the State, which would avoid a confrontation between the Crown
prosecutor, paid by the State, and a public defender also remunerated
directly by the same employer 2. In this connection the mixed systern has

1 “The two general methods skefched above for providing legal services to the poor
are antithetical : one through private means with no governmental aid, the other
through governmental means without private participation, The third method is
joint participation of governmental and privale organizations, that is, government
support and private operation, It is most highly developed in England”. ELLIOTT
EVANS CHEATHAM, A Lawyer When Needed, New York and. London, Co-
lumbia University Press, 1963, pp. 44-45.

2 “The chief of the criminal branch of the society indicated that the fact that the
society’s operation was administered by a private board of directors insulated the
operation -of the criminal branch from undesirable pressures”. ROBERT KASA-
NOF and PAUL I BIRZON, New York, in LEE SILVERSTEIN, Defense of
the Poor in Criminal Cases in American State Courts, American Bar Foundation,
1965, vol. 3 Missouri-Wyoming, p. 533.

68

il

numerous advantages, and it functions in a most satisfactory manner in
cities such as Philadelphia and New York 1.

The assigned counsel system has served us well. Though assigned counsel
in some areas have suffered from inexperience, there can be litfle doubt of the
devotion or competence of most lawyers. Indeed the system has probably been
fairer to the indigent defendant than it has been to the 'bar. In rural areas it
may still constitute the best method of providing counsel. However, in many
urban centers there are simply too many defendants to depend vpon assigned
counsel alone. In addition, it is difficult to provide a lawyer at preliminary
hearings, much less police interrogations, if there is total dependence on the
assigned counsel system.

There is much to be said for the private defender system. Independence
is assured by supervision from private citizens. However; lack of financial
resources poses an almost insurmountable obstacle to purely private systems.

To many knowledgeable observers the answer lies in public defender or
public support for private defender organizations. These systems provide
representation equal to that provided by assigned counsel. They are probably
cheaper in large cities with a large volume of cases. There is little evidence to
justify the traditional charges that public defenders are less independent. How-
ever, the hearings on the Criminal Justice Act of 1964 provide an effective
testimonial to the fact that the concept of public defender is still anathema to
many. The fear of creating a bureaucracy when added to the desire to use
available funds to compensate fellow attorneys, constitutes and effective barrier
to the passage of public defender legislation in many areas. Furthermore, there
are cogent arguments against giving any small group a monopoly of the
indigent cases. There should be someone to represent the defendant on appeal
and in collateral proceedings, when the effectiveness of the public defender is
questioned. There is much to be said for the contributions of assigned counsel
in terms of imagination and creativity. An experienced attorney in private
practice may question settled doctrines which the criminal law specialist has
learned to accept. Mallory, Durham and other landmark decisions are the
direct result of the infusion of new ideas from the practicing bar.

I suggest that the answer for many cities and States lies in a combined
public defender-assigned counsel system, supported by public funds and operat-
ed under the supervision of members of the bar.

Such a system has been created for the District of Columbia by the Legal
Aid Agency Act of 1960 and the Criminal Justice Act of 1964 as implemented
by the Judicial Council for the District of Columbia Circuit 2,

1 “If the suggestion to lurn the defence of indigents over to “circnit defenders” is

rejected, there are three basic alternative means of furnishing counsel to indigents.

The first alternative is to leave our present uncompensated assigned counsel
program as it is. Few could defend this position.

Secondly, private defender programs, such as “Voluntary Defender” in Phil-
udelphia, “Legal Aid” in New York efc., which have staff attorneys to try cases,
represent a great improvement over the public defender systems by removing the
aroma of “State v. State”. LEWIS C. GREEN, State v. State, in Journal of
the Missouri Bar, 23 (1967), p. 120.

2 A. KENNETH PYE, The Administration of Criminal Justice, in National Con-
ference on Law and Poverty, Washington, D.C., 1965, pp. 50-51.
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b) QUALITY OF THE PROFESSIONAL WORK (46)

46. With time, relatively modest private societies have had so great an
expansion that ihey have become even in the most populous centres, highly
respected systems of legal security .

To achieve such results, it was necessary for the lawyers recruited by

the private societics to provide as highly professionalized a service as would
have been rendered by the lawyers chosen and paid for by the accused.

There was general agreement among those serving in the New York Legal
Aid Society, the district attorneys who oppose the society in court, and the judges
before whom its lawyers appear, that the society acted at least as vigorously and
independently as retained counsel. The private, non governmental board of direct-
ors which administers the society’s funds, includes a number of leaders of the
bar, Where such a board is interposed between the defender and the public
source of funds, it seems reasonable to expect as much independence and vigor
from the defender as would be the case if the lawyers who served as directors
were acting themselves on behalf of clients who had retained them 2.

Moreover, it was also necessary that the lawyers thus made available

to indigents be able to cope effictively with the representatives of the
prosecution, and to be of equal professional competence. The experience of
different American systems showed that this was also the case3, Thus

regardless of the formula used, the professional quality of the assistance
offered, is maintained. :

1

w

“In the populous counties of New York City, where the volume of criminal busi-
ness is enormously greater than it is in the less populous upstate counties, the
Legal Aid Society has won acceptance as the principal source of representation for
indigent defendants, and the New York City judges without exception express a
very high regard for the work of the Legal Aid Society, in some instances express-
ing the view that the Legal Aid Society provides better representation than retained
counsel. In less populous communities, assignment of counsel from lists of varying
kinds remains the rule”. ROBERT KaASANOF and PAUL 1. BIRZON, New York,
in LEE SILVERSTEIN, Defense of the Pocr in Criminal Cases in American State
Courts, American Bar Foundation, 1965, vol. 3 : Missouri-Wyoming, p. 534,

Op. cit.,, p. 547.

“All of the judges and district attorneys interviewed in New York and Queens
Counties were of the opinion that the representation offered indigent defendants
by the Legal Aid Society was equal to that offered by privately retained counsel,
and that the work and professional performance of the society’s lawyers were on a
par with that of the district attorneys. Indeed, in several instances, the work of the
society’s lawyers was rated higher than that of usually retained counsel of the dis-
trict attorney’s office, and in no instances did any of the respondents find the work

of the society’s lawyers below the level of the district attoiney or average retained
counsel”. Op. cit, p. 533.
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¢) SUCCESS IN THE URBAN CENTRES (47)

47. Experience has shown that the mixed systems have been more successtul
in the more densely populated judicial districts.

The Bar of the County of Nassau, one of the suburban counties of the
city of New York, has established a legal aid society which has taken ti.
form of the system of legal security based on the assigned lawyer 1.

In Philadelphia the legal security of indigents is assured continously,
24 hours a day and 7 days in the week 2.

At the risk of reducing these successes to'less impressive proportions,
it should be pointed out that there is little or no significance in describing
the formula as “particularly effective in the large centres”. In fact, it is
“particolarly in the large centres” that the formula has been tried. This
succeeded efforts of a localized nature which could not possibly stand up
to urban aeeds. By praising their success, there is danger of misinterpretation :
better able to bear the burden than preceding formulas, the formula of a
mixed system might create the impression of complete success.

In spite of these shades of meaning which are applicable to all “formulas
of replacement”, the mixed system if often successful from the point of view
of quality.

1 “In. Nassau County, one of the great suburban counties adjoining New York City,
the enormous growth of population made evident the inadequacy of the ad hoc as-
signed counsel system, and in March, 1962, the Criminal Courts Committee of the
Nassau County Bar recommended that Nassau County operate a defender system
through the Legal Aid Society, in accordance with the provisions of sections 224 and
716 through 721 of the County Law, which empowers counties to contract with pri-
vate philanthropic societies to furnish defender service”.,  ROBERT XKASANOF and
PAUL I. BIRZON, New York, LEE SILVERSTEIN, Defense of the Poor in Crim-
inal Cases in American State Courts, American Bar Foundation, 1965, vol. 3:
Missouri-Wyoming, p. 533.

The Defender Association of Philadelphia (DAP) is now recognized as on a parity
with the prosecutor’s office.

Three attorneys provide round-the-clock coverage seven days a week in the
twenty-four hour magistrate court. Other (OEQ) attorneys provide representation
in seven magistrates courts at preliminary arraignments * and preliminary hearings,
usually conducted in the morning, These attorneys are at the central office in the
afterncons to work as the caseload dictates. One attorney provides prisoner counsel-
ing throughout the state, and another is responsible for a law development and edu-
cation program for the staff, Of the nine NDP-funded attorneys, five are assigned
to felony bail cases. Counsel is also provided at preliminary hearings before the
United States Commissioners, at probation and parole revocation hearings, and at
hearings. Representation is provided in both the state and federal courts for hear-
ings on detainers and bench warrants, in hearings on postconviction petitions and
writs of habeas corpus, and in the county court in wage attachment proceedings for
non-support. And even this list of expanded services is incomplete.

* The purpose of a preliminary arraignment is to fix bail and set a date for a
preliminary hearing in order to provide the accused an opporfunity to obtain private
counsel. The Legal Aid Briefcase, February, 1968, vol. XXVI, no. 3, p. 118,

2
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d) IMPORTANCE GIVEN TO THE BAR (48)

48. These mixed systems of legal security have in common :

1 — that they have developed from other systems which have become unsatis-

factory ;
2 — that they have given worthwhile results in many urban centres;
3 — that they have given the Bar, or the professional association of lawyers

an important role to play.

This third “common denominator” is of importance as it shows the direct
interest of the profession in the problem ’.

In Scotland, it is the professional association itself which prepares a
list of lawyers who must take their turn defending indigents 2. Other countries
go further, and allow the Bar the full responsibility of administering the
entire system of legal security :

The most comprehensive scheme appears to exist in South Australia where
the Yaw Society operates a plan supported by an annual Government grant
covering administration, out-of-pocket expenses and certain payment towards
fees. While the plan is voluntary, it is not free; the Society decides how much
of the cost of proceedings the applicant must pay. The lawyers praticipating in
legal aid appear to receive part of their normal fees. The eligibility limits are
very flexible and no rigid categories exist 3,

It should be noted that Quebec has adopted in the course of recent
years, a policy which up to a certain point is similar to that which prevails
in South Australia. In fact, the Quebec government makes a more and more
substantial contribution to the Bar, which has organized a system of legal
security, providing for the payment to private practitioners for certain
expenses by engaging lawyers on a full-time basis, whase services are made
available free of charge to indigents. In some instances such as in the case
of Montreal, the Bar has formed a corporation to administer a Legal Aid

Bureau, subject to, the authority of, and the policies established by the Bar
(cf. Annex).

In other districts, as in Quebec, the Bar itself supervises the admi-
nistration of legal aid very closely.

1 “There were occasional suggestions that contributions to the cost might be made
by municipalities and by the Government of Canada. But these suggestions were
not intended to shift from the province the major burden of the cost involved. It
was also the . almost unanimous opinion that legal aid should continue to be
administered by the Law Society”. Report of the Joint Committee on Legal
Aid, Ontario, March 1965, p. 49.

“In all places where Criminal Courts are sifting, solicitors whose names are on a
roster prepared by the Law Society attend for periods of a week at a time and are
compensated at reasonable rates for the work. These are solicitors in private prac-
tice who have volunteered for this work and who have been approved by the
Saociety”. Op. cit,, p. 48.

3 Op. cit, p. 21.
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B —FOREIGN EXAMPLES (48-79)

INTRODUCTION (49-50)

49. After this rapid survey of the various formulas of legal security, it is
necessary fo see how these different systems work.

With regard to the formula of a public defender, we intend to borrow
our examples from the American system, by reason of their seniority,
because of the extent of their resources, and the amounts which they spend.
Moreover, this formula hardly exists in its pure form in other countries.

We will then proceed to examine the formulas which are in effect in
different European countries. .

Only minor reference will be made to the legal security systems which
grant the needy accused the right to choose his own lawyer at the expense
of the State. The Ontario system, which we have already described (para-
graphs 29-38) is the best example.

Once again we draw attention to the Annex of the present report : it
gives an excellent description of the Montreal system, which for all practical
purposes, is a mixed system undergoing rapid change. This Annex is
important in another way, in that it makes valuable comparisons of the
financial aspects of the different systems.

50. To place the American examples of the public defender in the right
perspective, it should be understood that practically no system in the United
States is similar to the Ontario system. Moreover, recourse to the public
defender, has come into existence in many places, because it was impossible
to satisfy the needs of the public with the formula of the designated or
assigned. lawyer. It might be well to recall here some of the comments which
were made earlier regarding the mixed systems: that a system which is
better than the preceding one, does not necessarily qualify it as a complete
success. Actually the public defender has shown itself to be a worthwhile
substitute for the formula of a designated lawyer. It has sometimes succeeded
where the mixed system has failed. We do not know of any example where
it has superseded a system similar to that of Ontario.

In fact a legal security system based on the choice of the lawyer by the
indigent himself, is not found very often in the United States. It is therefore,
more difficult than realized to compare the system of the public defender and
the system of the lawyer chosen by the indigent and suitably remunerated
by the State.

In the examination of the American situation, the Commission has
concentrated especially on the public systems of legal security of Massachu-
setts, San Francisco, Los Angeles, and of the federal couwws. We should
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again put the reader on guard against the temptation to jump to conclusions
and assume on reading these descriptions that all the systems of the public
defender in the United States, use. as the above mentioned do, only
personnel on a permanent basis.

1 —The United States (51-62)

a) MASSACHUSETTS (51-55)

51. At the time of the Commission’s visit to Boston in December 1967,
the service of the public defender of the Commonwealth of Massachusetts
included 58 lawyers full time. Even then, the documentation praised this
system as being both economic and satisfactory.

Apart from its inefficiency the assigned counsel system is no answer to the
financial problem. In fact the contrary is true, as has been pointed out by the
National Legal Aid & Defender Association. Not to go afield for an example,
careful studies indicate that, with a payment of $20.00 a case, the district courts
in the Boston area alone would call for an appropriation greater than that sought
by the Massachusettts Defenders Committee to cover the entire commonwealth.
(The figure of $20.00 per case may be compared with that of $1,000.00 per case
allowable to counse! assigned under our present statute in capital cases),

The establishment of the Massachusetts Defenders Committee was cited by
the director of the National Legal Aid & Defender Association as worthy of being
taken as a model by other states confronted with the problem of the defence of
the indigent. It is managed by the Supreme Judicial Court and directly responsible
to it. Its staff is competent as is shown by its results. The operation is completely
free from vulnerability to any form of improper pressure. Four years of exper-
ience show that it has worked well, at a minimum level of expense,

Even so its cost is very considerable, But it is-no greater than the need I,

52. The Commonwealth of Massachusetts has a population of a little more
than' 5 millions, which makes possible worthwhile comparisons with the
Quebec needs. In the course of the year which preceded the visit of the
Commissioners, the permanent lawyers of the legal security service had
represented in the courts, 18,000 indigents involved in 27,000 complaints
of a criminal and penal nature. The office operated principally through funds
received from the Commonwealth of Massachusetts, and also from a federal
subsidy. The total budget of this legal aid service for a population comparable
to that of Quebec, was in the neighbourhood of $700,000 for the year, which
included the federal subsidy of approximately $100,000. (These figures,
quoted in the course of a verbal discussion and written into our Minutes are
approximations which should be checked against the statistical reports.)

1 LARUE BROWN, Equal Justice Under the Law in Massachusetts Law Quarterly,
pp. 61-62.
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If we leave aside for the moment, the question of costs, and take a
quick glance at the effectiveness of the system, it is noted that the public
defenders of that State brought the majority of their cases before the court
within an average delay of 7 days, while the legal aid bureaus in the
Province of Quebec found jt difficult to fix a time for hearings within less
than 4 to 6 weeks notice, apart from cases of extreme urgency.

In fairness to the Legal Aid Bureau of the Bar of Montreal Inc., which
has referred to this matter specifically, it is true that criminal and penal cases
normally receive special treatment if the Bureau decides to take charge of
them. This has become more and more frequent since the Bureau has begun
to utilize an increased permanent personnel. The experience of the first 10
years (1956-1966) shows however, that the Bureau only devoted a minimal
portion of its time and its resources to criminal and penal matters.

Note that the budget of $700,000 made available to the legal aid
service in the Commonwealth of Massachusetts, covers the necessary investi-
gations made by qualified detectives.

53. In Massachusetts, the management of the legal aid service is under
the direction of an experienced lawyer selected by a Committee of Judges
of the Superior Court. The Director then has the responsibility and authority
to engage the lawyers who will form the personnel of the Public Defender
system, By this nominating procedure, Massachusetts endeavours to answer
the criticism that the public defender system results in a confrontation in
the courts between two employees of the State. Although it is true that the
public defender lawyers are employees of the State, they are however, only
responsible to the director, This method of nomination and appointment of
personnel eliminates the possibility of having the lawyer for the defence and
the lawyer from the prosecution both receiving their orders from the
Attorney General. This also eliminates the kind of collusion one fears to
see established between the permanent prosecutor and the permanent public
defender. Placing the administration of the service in the hands of a man
who is responsible only to the magistrature, solves at least part of the
difficulties which could result from intervention of the State representing
both sides of the case.

Recourse to the magistrature is not, as we shall see, the only method
of overcoming the problem of having one employer for both sides of the
court. Nor is it the best in the opinion of the Commission.

54, On the administrative plan, the office of public defender for Massa-
chusetts believes that it has taken all the necessary precautions to avoid the
abuse of having the system used frequently or regularly by those who have
no need for it. In some areas, there is reluctance to introduce an overall
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system of legal security because of the impossibility of forecasting the extent
of the costs. Statistics compiled by the Canadian Provinces and the American
States, indicate that almost 90% of those who are accused, plead guilty
before the court. With the introduction of a legal aid system, it is quite likely
that the number of “not guilty” pleas will increase in an appreciable manner,
thus aggravating the already existing bottlenecks in our courts.

Instead of 10% of not guilty pleas, the volume might increase to 28%
and even more, which could mean twice as many cases before the courts
as at present. It is not difficult to imagine the dramatic consequences such
an increase in the number of cases would have on our entire system of
justice.

The objection assumes greater importance because it is almost impossible
to prove that innocent parties have ever agreed to guilty pleas. Public
opinion would not object to “paying the price” for pleas of not guilty from
the innocent, but society would resent increased expenditures by reason of

a multiplication of pleas of innocence stemming directly and exclusively
from free legal aid.

55. With this in mind, we should consider the results achieved by the legal
aid service of Massachusetts. From the very beginning of that system, 80%
of the individuals whose defence was undertaken by the public defender,
acknowledged their guilt to the charges brought against them, This in itself
indicated a very definite increase in the number pleading innocent, but it did
not prevent the system of public defenders for Massachusetts from remaining
within their very modest budget, nor from maintaining a fast tempo in the
presentation of cases.

Quite obviously, nobody would wish to have the public defenders
limiting themselves to advising their clients to plead guilty. Moreover, we
have already made reference to figures according to which the percentage
of guilty pleas recorded by the permanent defenders are not noticeably
higher than those of lawyers in private practice.

It is ‘hoped that by assuring the public of legal security, citizens will
question the statements made by the police more often than they would if
they were left to themselves. From this point of view, an increase in innocent
pleas is a logical and happy result of the respect of fundamental rights.

Note also that the public defenders in Massachusetts win 92% of the
cases they defend. It should be pointed out that not only is the case in which
the individual is found to be innocent, considered to be a victory, but also
the case in which the public defender has succeeded in obtaining a reduced
charge.

If the statistics are interpreted correctly, they cannot be made to say
that the public defenders only wait for a winning case before assuming the
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defence of an indigent. Rather, the figures show the merits of the defence
put forward.

Thus, twice as many of those defended by the permanent public
defenders in Massachusetts profess their innocence as do the general average
of accused individuals. The verdicts secured are, however, favourable in
029 of the cases ; and the State is able to do this at a reasonable cost 1.

b) SAN FRANCISCO (56-60)

56. During its visit to California in March 1968, the Commission attached
particular importance to the system of legal security available to the citizens
of San Francisco (Appendix 4).

It should be emphasize that California has not adopted one system of
legal security for the entire State. On the contrary, each “county” (the level
of intermediate government in the United States between the municipality
and the State) establishes the system of legal security of its own choice,

The public defender of San Francisco has the responsibility of assuring
the legal security of a population of a liitle more than one million citizens,
For purposes of comparison, the legal aid service of the “County” of Los
Angeles, serves approximately 7 millions citizens.

Special mention should be made of certain features in the San Francisco
system, as they are definitely different from the general trend. The Director
of the legal aid service of San Francisco, is actually elected by the entire
population, which makes him one of the rare public defenders elected in the
eatire United States. The documentation coming from San Francisco, claims
a superiority for this procedure, but we believe that it would be difficult
and.dangerous to import such a custom into our Province.

57. That, however, is not the most important feature. What is striking
in the San Francisco system is its astonishingly low cost. According to the
statistics, the public service of legal aid assumes responsibility for approxi-
mately 85% -of the misdemeanors, and of 70% to 75% of the felonies.
The volume of cases handled by the 20 lawyers in the San Francisco public
defender service is even greater than the number of cases handled by the
58 permanent defenders of the State of Massachusetts, For the year 1967,
for example, 25,400 individual cases were handled in San Francsco as
against 18,000 in Massachusetts.

1 To secure such results calls for a personnel of high calibre. Otherwise, it would not
be possible to defend so great a number of accused so well and so quickly. To be
able to effectively evaluate this personnel, we are reproducing (Appendix 2) the scale
of salaries in effect in the Massachusetts service and a summary of the activities.
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Notwithstanding a caseload at least as great as that of Massachusetts,
the total budget of the legal aid service of San Francisco totalled $266,000
as against $700,000 for the legal aid system of the State of Massachusetis.
The remarks which we made in comparing the economics of the system of
Massachusetts with that of Ontario, apply to an even greater degree in the
case of the legal aid system in effect in the County of San Francisco. The
statistics for San Francisco show an average cost of $10.49 per case, and of
$4.60 per appearance.

Hasty conclusions should not be drawn from these figures because the
definition of a case varies from one system to the other. Even so, the

variations do not negate the economic advantages of the San Francisco
systeni.

98. It appears that at different stages the San Francisco system was
exposed to criticism :

The public defender of San Francisco County, who has seven full-time
lawyers in his office, has made formal application for two more full-time
deputies. He stated that the size of his present staff does not allow the deputies
to devote adequate time to the cases to be tried. (The Bar Association on San
Francisco, in a report dated August 4, 1962, concluded that the “guality of
representation of indigents has not been sufficiently maintained,” primarily be-
cause of inadequate staff) The San Francisco defender, who is an elected
official, believes that the fact that he is elected enables him to retain his
independence 1.

At the time of the visit of the Commission to San Francisco the
service seemed, however, to have overcome its difficulties, and could count
on 20 full-time lawyers in addition to several professional investigators.

Other features of the system in effect in San Francisco are worthwhile
mentioning. It is surprising that with a population of approximately one
million, the number of cases referred to the legal aid service, should be
about the same as that for the population of Massachusetts (5 millions).

The most plausible explanation seems to be that the legal aid service
of San Francisco does not make any check on the real indigence of the
citizens who come to the bureau. The service requires each of the accused
to reply to a questionnaire which is reproduced in Appendix 5, but in
reality, no verification is made of the replies given by the presumed indigent.

According to those interviewed by the Commission in San Francisco,
it would be prohibitive and useless to proceed with even the slightest enquiry :
at the point where the defence of an individual involves a cost in the

1 NORMAN ABRAMS and BERNARD PETRIBE, California, in LEE SILVERS-
TEIN, Defense of the Poor in Criminal Cases in American State Courts, Amer-
ican Bar Foundation, 1965, vol. 2: Alabama-Mississippi, p. 75.

78

ISP A

neighbourhood of $10 a case, it would actually be ridiculous to proceed
with an investigation which in itself would be more costly L.

The Widgery Committee in England came to the same conclusion, and
warned against introducing a detailed procedure for investigation (paragraph
i06). That Committee did not reject the idea of verification, but it wished
it to be extremely simple and quick.

59, We should point out another major difference between the system of
Massachusetts and that of San Francisco, At all levels, the salaries paid in
San Francisco are higher than the salaries offered by the legal security
service of Massachusetts.  While the lawyer in Boston, or one of the
neighbouring cities, begins at a salary of $6,900, a permanent public defender
starting his career in San Francisco receives a salary of a least $12,000 a
year.

However, the San Francisco office demands much higher qualifications
as they only employ lawyers who have had a minimum of five years
experience. A recent amendment has made it possible to engage lawyers
who have had only two years of experience, but the Director indicated that
they have not yet taken advantage of this amendment.

It waould appear that the choice of more experienced lawyers has made
it possible for the legal aid service of San Francisco to follow a different
policy : they have recourse more often to negotiations outside the court.
This places the public defender in San Francisco on just about the same
basis as a normal legal office. In other words, the defender of the needy
person has recourse to all the forms «f negotiation and conciliation which
might result in reducing or dropping the charge against his client,

60. It is regrettable to note that the ecomomic advantages of the legal
security system of San Francisco have not been fully appreciated by those
controlling the purse strings. In fact, the administrative difficulties of which
we spoke of earlier (paragraph 43 and 44) are found in full in San Francisco,
s0 much so that the Director of the service doubts that he will be able to
satisfy the needs of the population with the budget and the restricted personnel
made available to him by the executive powers :

1 In almost all of the cases, however, the affidavit of indigency is the only basis of
inquiry. Judges tend to rely exclusively on the affidavit of indigency, without
further independent inquiry or investigation, even on a spat-check basis, apparently
because the court feels it lacks the personnel to conduct investigations. It is thought
that in some cases applicants for assigned counsel conceal assets and thereby obtain
free services to which they are not entitled. ROBERT KASANOF and PAUL 1.
BIRZON, New York, op. cit., vol. 3 : Missouri-Wyoming, p. 533.
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From being the model for Public Defender offices throughout the United
States, the Public Defender office in San Francisco is now unable fo meet even
the minimal standards required for Defender services, let alone handle the new
courts and constitutionally required expanded services.

The Public Defender is now in the process of preparing a supplemental
appropriation for the additional help needed so that the office may adequately
provide the much needed and required service. If additional help is not granted,
the Public Defender will be forced to ask the Judges to appoint private counsel
in many instances 1.

This confirms in a striking manner, the criticisms made against this
formula of legal security. Notwithstanding the economic advantages, the
political powers all too frequently use their authority to restrict the expendi-
tures required by the legal security system.

¢) LOS ANGELES (61)

61. It is unnecessary to spend much time on the characteristics of the legal
security service which has been in existence since 1914 in the County of Los
Angeles. This service resembles that of Massachusetts.

The principal difference is the magnitude of the service in effect in Los
Angeles : it has an enormous office with more than 200 full-time lawyers,
and a budget in the neighbourhood of 2.8 millions dollars. Los Angeles is
also an example of close cooperation between two different systems of legal
security. The city has its own system while the regional government (the
County) also has one 2,

The legal security service of the County of Los Angeles also differs in
the method of naming its Director, who is selected by the executive of the
regional government from the three best qualified candidates submitted by
the Civil Service following examinations.

This third method of selection differs from that of Massachusetts, which
uses the magistrature, and that of San Francisco which has a public election.
Different methods of nomination are possible in California within the limits

1 EDWARD T. MANCUSO, Public Defender of the City and County of San Francisco,
July 1, 1966 to June 30, 1967, p. 3.

2 “The City Public Defender. of Los Angeles is an ordinance created position. That
office has jurisdiction over misdemeanors committed within the city limits. They
have no superior court jurisdiction. The county office has jurisdiction over the
cases iried in the superior court at all stages of the proceedings, including the pre-
liminary hearings. The County Public Defender has jurisdiction over one misde-
meanor, that is, contributing to the delinquency of a minor. This is so because
that crime alone is a misdemeanor over which the superior court has jurisdiction”.
ELLERY E. CUFF, How the Public System Works in Los Angeles County,
p. 3.
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of the State and the County, by reason of legislation which permits either,
the election, or, the nomination of the Director of the legal aid service 1.

d) MISSOURI 62)

62. By reason of its flexibility, it is worthwhile drawing attention to the
system of legal security in the State of Missouri.

This is a mixed system in the sense that it provides for recourse to the
public defender in all regions of more than 100,000 inhabitants, and the
utilization of a designated lawyer in the less populated zones. This practice
conforms in many ways with suggestions made for Quebec ;

The proposed Act does provide that in regions having a population of
less than 100,000 persons, the Commission may establish, in lieu of a defender
system, an “alternative appointed counsel system”, In those regions counsel would
be assigned under the traditional method. This provision was inserted for the
reason that in rural areas in the state, the assigned counsel system may be more
efficient and less costly than establishing an office staffed by a public defender and
assistants.

The Act concludes with a provision that in any region in which counsel is
assigned to represent an indigent, the attorney appointed shall be reimbursed
for “actual expenses reasonably incurred in the defence of the person”. The ciaim
for reimbursement is to be made to the judge of the court where the case is
tried, or to the appeflate court in which the attorney represented the defendant.
It is to be noted that nothing in the proposed Act provides for compensation for
the services of the assigned attorney. The great majorily of lawyers are, we
think, willing and feel a duty to represent an indigent and will do so without
compensation for their time. But we believe that lawyers generally just as
strongly feel that they should be reimbursed for the expenses which they incur in
the defence of a criminal case which is assigned 2.

1 “Section 23 of the charter prescribes the duties of the Public Defender, Section 55
provides that the District Attorney, Public Defender, County Counsel, and their
deputies, shall not engage in any private law practice and shall devote all their
time and attention ‘during business hours to the duties of their respective offices.

The State Government Code, from Section 27700 on, provides different man-
ners in which the office of public defender may be set up throughout the State.
It provides that a public defender may be either elective or appointive and, if ap-
pointive, the appointment must be made by the board of supervisors. It also pro-
vides that two or more counties may combine in a district and appoint a public
defender to represent the district. The duties of a public defender, are set forth in
the Los Angeles County Charter. There is one exception, however. The State law
makes it a duty that the public defender must defend all persons charged with

“erime ‘triable in the Superior Court. at all stages of the proceedings, including the
preliminary hearings. Section 25 of the charter apparently anticipated that the State
would add certain duties and, therefore, makes it the duty of county officers to
fulfill duties as prescribed by State laws as they become effective”. Op. cit,, p. 1.
JOSEPH J. SIMEONE and T.E. LAUER, The Proposed Public Defender System for
Missouri, in Journal of the Missouri Bar, vol. 23 (1967), p. 129.

r
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The legislation in the State of Missouri prohibits the public defender
from all private practice of law, which is also the situation in the County of
Los Angeles?,

In Appendix 6A we give other American examples. They underline the
flexibility of the formulas, and encourage Quebec to hope for a system truly
adapted to its needs.

2 — Europe (63-79)

63. Generally speaking; in the matter of legal security, the European coun-
tries adopt a policy entirely different from that in effect in a number of Ame-
rican States.

For example, Burope does not have, west of the Iron Curtain, any
example of a “permanent public defender”. This term is currently in use,
particularly in the Scandinavian countries, but it has an eatirely different
significance.

It should not be concluded that the European countries minimize, or
are less aware of the responsibilities of the State in legal security matters.

On the contrary, most of the European countries have had for a con-
siderable length of time, system of legal aid which guarantee to each accused,
the services of a legal counsellor.

a) THE SCANDINAVIAN COUNTRIES (64}

64. Two Scandinavian countries studied by the Commission, Sweden and
Denmark, have always recognized the responsibilities of the State with regard
to the defence of the impoverished citizen.

However, neither of these twe countries utilize the American formula
of public defender made available to the accused indigents on a full-time
basis,

1 “The regions are divided into four classes: those over 500,000 persons; those
having a population of 250,000 but not more than 500,000 ; those having a po-
pulation of 100,000 but not more than 250,000 and those having a population of
less than 100,000 persons. The salaries of the various regional defenders are com-
mensurate with the caseload and the population of the region. The salary of the
defender in the various regions are “not to exceed” $17,000 in the most populous
areas and $12,000 in the smaller regions, with the exception that the defender ap-
pointed in the region in which the Missour: State Penitentiaty is located may receive
a sum not to exceed the maximum authorized in regions having more than 500,000
persons. The Act explicitly prohibits the public defender from engaging in “the
private practice of law" and prohibits him form accepting “during his term any
other public office or employment for which he receive compensation”. This provision
was felt by the committee to be essential”. Op. cit,, p. 127.
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To assure the defence of deprived citizens, the two countries have
recourse either to the Bar itself, or to lawyers in private practice ; which
places their legal aid service closer to the kind of service rendered by the
legal aid Bureau of the Bar of Montreal, than to the Ontario system.

i) SWEDEN (65-67)

§5- The Swedish system of legal aid makes scarcely any distinction bet-
ween the criminal and civil domains. Following introduction of a law in
1919, every individual who cannot himself defray the cost of judicial pro-
edures, may obtain free assistance (Appendix 7).

The Swedish system has schedules which endeavour to establish a line
of demarcation between the poor and the rich. At the present time, every
individual whose average revenue is below the level of 1,100 Swedish Kroner
a month (approximately $220) has the right to free legal procedures.

In the following year, 1920, another service was started by the City of
Stockholm for the purpose of furnishing the necessary legal services to those
with modest revenues. This additional service was directed specifically to
defence before the courts, while the law of 1919 covered principally, legal
procedures :

A person can however, besides legal proceedings also need legal aid. For
the purpose of making it possible for people with low incomes to get quite as
good legal assistance, as people in a better economic situation can obtain by
paying, the city of Stockholm founded in 1920 the Legal Aid Institution of
Stockholm (Stockholm stads rattshjalpsanstalt),

Many cities and counties have followed this example. In Sweden there are
now 16 such institutions, mainly in the middle and southern part of Sweden.
According to the law the state must subsidize the costs of these institutions.

The institution here in Stockholm assists people living in Stockholm (both
Swedes and foreigners) with legal matters of all kinds, give advice and inform-
ation, assist in drawing up documents, in settling disputes and coming to agree-
ments, and to appear before the court within the district covered by the instit-
ution 1,

66- This legal aid service which supplemented and broadened the law of
1919, helped those who had a revenue in excess of 1,100 Swedish Kroner
& month (approximately $220) but were unable to assume the full cost
of their defence.

In Stockholm for example, this supplementary service of legal security,
extends its help to individuals whose revenue may reach 1,600 to 1,700
Kroner a month (approximately $320 to $340) and this level is raised by
250 to 350 Swedish Kroner a month (approximately $50 to $60), for each

! Document supplied by the Legal Aid Bureau of Stockholm.
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dependent. This fimit may be raised if the individual has to face considerable
special expenses : increased rental, costly legal procedures . . .

One may well question how these two services can coexist. The essential
differen~= 31 that all judicial procedures are free to the individual who benefits
from the legal assistance, started in 1920, while in the case visualized by
the law of 1919, the “free services” only applies to the procedures them-
selves, and not to the defence, properly speaking.

However, by subsidizing the legal aid visualized by the private system
introduced in 1920, the State makes the defence itself free of charge.

67- In the Swedish procedure, it is not essential for a defender to be a
member of the Bar to plead the cause of another before the court. Of the
twelve lawyers who make up the permanent legal aid group of Stockholm,
opnly ten belong to the Bar. The foliowing details have been supplied by
the Service (same document) : '

If a person is not granted free legal proceedings he must pay for the costs
of reports of proceedings, verdicts, eic,

Assistance for legal aid is, as a rule, free of charge.

Twelve lawyers, of which ten belong to the Swedish Bar Association —-
together with a necessary staff — have full-time work, The number of new cases
amounted in 1967 to more than 15,000. 7,500 cases concerred domestic prob-
lems ; 7,500 other matters, etc. One group which requires much work and attent-

jon is the one concerning compensation damages in traffic, in work and similar
affairs.

The institutions yearly expenses amount to 1,600,000 Kroner ($320,000
dollars). These expenses are covered by the incomes of the institution (remuner-
ation for legal proceeding, etc.) : 400,000 Kroner ($80,000 dollars) ; by subsidy ;
450,000 Kroner ($90,000 dollars) and by the city of Stockholm : 750,000 Kroner
($150,000 dollars).

Another important difference separates the two services of ' gal aid,
In all minor offence cases where there is no risk of imprisonment, the indigent
need only go to a lawyer of the legal aid bureau. In the cases where the
offence might be punished by imprisonment, the person in need has the
right to ask for a lawyer of his own choice. The judge then ratifies the
choice and the State pays the cost. In theory the individual, liable to a
sentence of imprisonment, can ask for a lawyer who is part of the legal
aid service, but in view of the lack of personnel, this bureau only handles
such cases in exceptional circumstances.
ii} DENMARK (68-72)
68 Denmark adopts a different system. Here, the selected lawyers are
recommended by their professional association, and approved by the Minister
of Justice, who by a system of rotation assures the defence of indigents
before the criminal court.

84

s s i

Eo

The lawyers are not named for a specific case, but when it is the
turn of « lawyer on the official list to go to court, he assumes the defence
of all indigents who appear that day. On this point, the Danish system is
similar to the formula of the designated lawyer, and even more so to the
“duty solicitor” of Scotland. More is said about this in the Guthrie Report
(1960),

In the Danish system, as in Ontario, the accused is entirely free to
refuse to deal with the lawyer who is present in Court, and to ask for a
Jawyer of his own choice. In this event, the lawyer who has helped the
accused at this appearance, transmits the file to the lawyer chosen by the
accused 1,

If the lawyer chosen by the accused is on the official list, it is still pos-
sible for the accused to benefit from the free services of legal aid. If the
lawyer so chosen is not on the official list, the accused is required to pay
for the cost of his own defence. In almost all cases the accused is satisfied
with the lawyer who was in the court on the day of his appearance.

A most important point - the designated lawyer cannot transfer the
file to another lawyer, nor even to another member of his own legal office,
without a satisfactory explanation to the court.

69. It may seem strange that the Danish procedure hardly makes any
mention of the fact that legal proceedings related to the defence of indigents
are free of charge. :

This is to some extent due to the fact that the police forces and court
stenography in Denmark, play an entirely different role from that which
exists in Quebec. For example, the Danish courts do not make stenographic
transcripts of all the proceedings. At the end of the trial, the court itself,
through its Chairman, makes a summary of the discussions, limiting itself
to the evidence offered. After receiving the approval of the two parties
involved in the aifair, only this summary is typed. The result is a resume
¢f a few pages which is made available free of charge to those who ask
for it

Similarly the services of the Danish police forces are not available
exclusively to the prosecution. The lawyers for the defence have, and
exercise, the right to utilize the police forces to complete their evidence.
The association of lawyers for the defence informed the Ccmmission that
the Danish police carried out this task scrupulously, and gave the defence
all the cooperation that could be hoped for. It should also be emphasized

1 As in Canada, the appearance in Denmark must take place within 24 hours follow-
ing the arrest of an individual. At the moment of his apoearance, the court decides
whether it is necessary to detain t'se accused or to grant him his liberty while await-
ing the hearing of his case. Bven if the accused reserves the right to choose his own
lawyer, the legal security service sees fo it just the same, that he is represented by a
lawyer from the very moment of his zppearance.
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that the Danish trial does not include any element of surprise, as the defence
and the prosecution have in advance, exchanged the lists -of their witnesses,
and each has made known to their counterpart, the entirety of the proof
which they intend to submit.

Consequently, when an indigent secures the services of a defender,
paid for by the State, this also includes the entire legal procedures free of
charge. Furthermore, it is the Government administration, and not the
court, which grants this benefit.

70. 'The procedure of the legal aid service in Denmark has another special
feature : the accused found guilty, is called upon to pay the state the costs
involved in his defence, notwithstanding that he has benefitted from a
defence at no charge.

The lawyer is not required to wait for payment of his fees as the
government pays the fees of the lawyers made available to the indigents,
and then endeavours to collect, if at all possible, the amount owing,

In practice, it is evident that the State has little hope of collecting
such debts.

The officers of the Department of Justice in Denmark believe that there
is no justification for society paying for the defence of citizens who can
assume this responsibility themselves ; and it is normal for repayment to be
asked from those who have some resources, On this point, the Danish
procedure of legal aid is somewhat similar to the Ontario system, and
conforms to the recommendations of the Widgery Committee which calls
for a repayment of costs by the accused who benefits from “provisional
authorization™ of a free defence, but who subsequently is unable to establish
his indigence 1,

1 En mati¢re civile aussi bien gve correctionnelle, les principes de publicité et d'ins-
truction verbale sont généralen..nt appliqués, La publicité des débats est cependant
soumise & certaines restrictions dans lintérét méme des parties, des témoins, etc.
Un autre principe important du systéme judiciaire danois est que les: preuves, y
compris P'andition des parties et de leurs témoins, doivent en général é&tre produites
devant le tribunal chargé de juger. Cette régle ne vaut toutefois pas pour la Cour
supréme qui statue presque toujours sur le vu de procés-verbaux et autres preuves
écrites, cependant que la présentation des preuves et les débats sont verbaux.

Les personnes peu fortunées dont les chances d’obtenir gain de cause auprés
des tribunaux paraissent raisonnables, qu'elles soient demandeurs ou défendeurs,
peuvent bénéficier de Dassistance judiciaire gratuite (fri proces). Celle-ci assure 2
lassisté la remise des frais de justice et en cas de besoin le concours d’un avocat
nommé d'office. Les frais sont & la charge du Trésor. Par contre, I'assistance judi-
cinire ne dispense pas le bénéficiaire qui perd son proces d’indemniser la partie
adverse de ses frais. Clest I'administratiun qui décide si Passistance judiciaire doit
gétre accordée en dernier ressort, le ministre de la Justice et non pas les tribunaux.
Le Danemark, Manuel officiel préparé. par le Service de presse et d'information du
ministére royal des Affaires étrangéres du Danemark, Palais de Christiansborg,
Copenhague, 1965, p. 212,
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71. The Danish system of legal security has a number of characteristics
which distinguish it from the Ontario system.

It is the responsibility of the court at the time of the first appearance
10 fix the rate of remuneration. In the opinion of the practitioners, the rates
are satisfactory for the lower courts, but become more and more nominal
as the procedures come closer to the Supreme Court. On the average it
appears that the lawyers involved in the defence of indigents receive from
750 to 1,000 Danish Kroner ($100 to $140) per day of work on behalf of
indigents. In the opinion of the Commission, these rates are comparable to
those paid by Ontario to the lawyers who serve the legal aid service. It
should be noted that the Danish legal aid utilizes lawyers of the highest
standing.

The Danish Minister of Justice estimates between 7 and 8 millions
Danish Kroner (approximately $1 million) are collected in fees by the
practitioners within the framework of this programme. This undoubtedly,
is more economical than the Ontario system, but it should be stressed again
that the Danish judicial procedure is much less elaborate than the Canadian,
making it possible to have much quicker trials. Furthermore, Denmark’s
population is below that of Ontario, and the demographic concentration is

* not the same.

There are other factors which simplify the Danish procedure. For
example, in a large number of cases, it is sufficient for the accused to plead
guilty to the charge laid against him by the prosecution, for a fine to be
imposed immediately, without court proceedings. It is therefore easy to
understand why almost 80% of the cases never come before the court,
and do not require the intervention of the legal aid service.

72.  On the whole, the Danish system depends upon a group of lawyers in
private practice coming to the aid of the indigents through a system of
r.tation. Denmark has not yet thought of transforming the defenders of
indigents into civil servants,

In the course of meetings with practitioners, judges and university
professors in Denmark, the Commission discussed at Jength the advantages
and disadvantages of the different legal aid systems (Appendix 8). Most of
the Danish authorities were strongly opposed to any form of public defender
for the simple reason that the public would not willingly accept that both the
defence lawyer and the Crown prosecutor be in the service of the same
employer 1.

1 “The practice of criminal law, especially at the trial level, requires attorneys to be
experienced not only in the law but also in the practicalities of the concrete situa-
tions, such as individual characteristics of the judges and the peculiarities .of local
practice. Young attorneys, or even older ones who sometimes volunteer their services,
are not aware of basic courtroom procedures and cannot instantly be taught them.
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This is an objection raised frequently by the Ontario Committee,
responsible for defining the fundamental principles of the legal aid system
for that Province !.

Then again, the lawyers who act within the framework of the Danish
legal aid system receive their fees through the intermediary of the police.
In this way the Danes do not feel that there is the conflict of interests which
is feared if the defenders of indigents were to become civil servants.

b) HOLLAND (73-74)

73. The Netherlands system, as in most European legal security systems,
depends to a great extent on the professional association of lawyers. Each
of the nineteen districts of Holland has its own Bar, which organizes in its
own manner, a Council of Legal Aid, subject however, to the authority of
the magistrature, in the sense that it is the President of each court who
names the lawyers forming the Council by ratifying or refusing the re-
commendations of the Bar (Appendix 9).

Each of these Councils establishes a list which every judge can use to
make help available to indigents. The system in Holland is very close to
that of the system of the lawyer designated by the court. It differs from the
Danish system in that the list includes, at least in theory, all the lawyers
who are members of the Bar. Actually the list is limited to lawyers who
have joined the Bar in the last three years ; which places the legal security
services in Holland in line with generally accepted standards elsewhere,
namely, that the youngest lawyers carry the greater part of the responsibilities
with regard to legal security.

74. Like many other European judiciat systems, the Netherland procedure
includes the Judges of Instruction. This one fact, changes the entire picture
with regard to legal security. The presence of this judge explains, without

Using such counsel to defend indigents may mean acquiring courtroom expe-

rience for counsel in exchange for a lengthy period of incarceration for the client”.
The Legal Aid Briefcase, February 1968, vol. XXVI, no 3, p. 105.
It would appear that the Ontario committee has misinterpreted the actual situation
by summarizing the Scandinavian systems in the following manner : “It appears from
that commitiee’s report that in Norway, Sweden and Denmark, no investigation is
made where accused appears without counsel. Accused is furnished with counsel of
his choice by the State and such counsel is paid on the ordinary scale for such work.
His counsel is given access to the prosecutor’s file and is also provided with the
facilities of the prosecutor’s office, which includes laboratories and investigations by
experts. If the accused is ultimately acquitted, he is not called upon to make any
payment towards his defence”, Report of the Joint Committee ¢ Legal Aid, Ontario,
Febroary 1963, p, 45.

-
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any doubt, why the councils of legal aid only deal with a small number of
cases (in The Hague they only have 200 to 300 cases a year).

The defence lawyers, even when they are paid by the accused, rarely
attend the interrogation carried on before the Judge of Instruction although
they are permitted to do so. Even the accused who are able to pay the cost
of their own defence are in the hands of the Judge of Instruction or of the
police, during the first four days of detention. The Judge of Instruction
does not intervene in all the criminal and. penal cases, but in cases of
detention, he is nonetheless responsible for making it difficalt for the
accused and his lawyers to contact each other.

For this reason, it is hardly possible to think of utilizing the Holland
procedure of legal aid in Quebec or in Canada. Our judicial procedure calls
for the accused benefitting as quickly as possible, from the services of a
legal counsellor, and Quebec would not admit, as Holland does, that a
Jawyer should not take charge of the case of his client until two or three
weeks after the arrest.

We repeat — the accused who pays his own lawyer can have him at
his side before the Judge of Instruction. It is not at all equitable for a legal
security system to permit the citizen who has the means, to secure a lawyer
within a few hours following his arrest, while the indigent is unable to
benefit from any legal help for several days. -

¢) BELGIUM (75)

75. Belgium, like Holland, has a Judge of Instruction. It is this judge
who has the responsibility of deciding within the 24 hours following arrest,
whether the accused has need of the services of a lawyer.

In the Belgian procedure, the judges do not intervene in any way in
the choice of lawyer, as the entire legal security system is under the
authority of the Batonnier. From a practical point of view, it would seem
that the accused has not the privilege of choosing his own lawyer. The
Executive of the Bar have introduced a system of legal aid from which the
accused indigent can benefit ; but this comes much closer to the system of
the designated lawyer than the formula of a lawyer chosen by the indigent
and remunerated by the State. In our opinion, and as is the case in Holland,
the designated lawyer enters the picture too late.

Moreover, the Belgian lawyers who agree to defend indigents, receive
no remuneration for their professional services.

Such a system of legal aid, also centred around the Judge of Instruction,
does not fit into the needs of Quebec: it does not satisfy the Jawyers who
receive no remuneration, nor the public who ask for the systematic interven-
tion of the lawyer from the moment of arrest.
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In brief,

1. Action by the Bar rather than the court ;
2. Litti: choice for the accused ;

3. Late intervention by the lawyer ;

4, No remuneration.

d) FRANCE (76}

76. The French legislation defines legal aid in the following manner :

A benefit granted by law to enable those persons who have not the ne-
cessaty resources to take full advantage of their right to justice at no cost and
with the free assistance of the auxilliaries of justice. .

We find in France, as in Holland and in Belgium, many consequences
from a procedure based on the Judge of Instruction. The legal aid service
only comes into play quite late in the procedure, judged by our North
American standards. '

Some official comments on the French legal aid system are reproduced
in Appendix 10. It should be noted that the defender of the indigent can
hardly intervene before the Judge of Instruction has begun the questioning
of the accused. That is to say, there has already been a consideralile lapse
of time following the arrest. Here again, we do not believe that the French
procedure can inspire Quebec in the development of ifs own system of
legal security.

e) ENGLAND (77-79)

77. The British procedure is much closer to the customs of Quebec and
Canada ; legal security in England, is of such a nature that it is most
instructive for us.

In England, the legal professions and the prosecution are organized
in so different a manner to that of Quebec and Canada, that the Commission
looked in vain for Crown prosecutors. ..

78. By the end of the last World War, the system of legal security in
England was still quite modest. Up to that time they had been able to
preserve the independence of practitioners 1.

1 *“In summary, the system of legal aid in England prior to the 1947 siatute was very
fimited. Through vigorous leadership and efficient administration England has devel-
oped a system that is suited to her conditions and that has the cordial support of the
legal profession. In our decentralized federal nation, we continue to experiment with
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During the fifteen years which followed, the British system of legal
security underwent rapid and substantial developments.

The English Legal Aid and Advice Schemes, implemented by statutes and
regulations from 1949 to 1961, is based on three sets of principles. They concern
the clients, the government and the lawyers, First, as to the clients: “The
Schemes provided under the Legal Aid and Advice Acts aim to make available
to the public those services of solicitor and counsel which a reasonable man
would provide for himself had he sufficient means to do so."

Second, the government shouid pay the costs of the services beyond what
the clients can pay, but the government should have no share in the adminis-
tration of the system. Third, the organized legal profession should have the con-
trolling part in the operation of the legal system, the Iegal work should be done
by lawyers in private practice, and in the individual case the relation between the
private lawyer and the client should be direct with no interposition of an official
or organization 1, )

The formula of public defender has already gained some support in
England, while the mixed systems based on legal societies of a private nature,
have grown even stronger than in the past. However, as indicated by Mr.
Cheetham, England has not yet given up the formmla of the assigned
lawyer 2,

All-in all, England presents the image of a peaceful coexistence of
almost all the possible systems. It should however, be noted that the
system of the public defender is making the most spectacular advances
(Appendix 11).

79. .Notwithstanding the coexistence of different formulas, England is still
tending towards legal security, organized and controlied by the professional

and to employ a variety of methods of making legal services available to those who
need ‘them. The principal method, the voluntary legal aid society, originated early
and has taken on a life and form of its own. From the English example we can gain
support for the necessary independence of the lawyers provided and observe how
this independence may be preserved even when public funds are the sonrce of the
services. But the institutional setting and in lesser measure the political ideals. are
obstacles in the way of our adoption of the English system”. BLLIOTT EVANS
CHEATHAM, 4 Lawyer When Needed, New York and London, Columbia University
Press, 1963, p. 57.

Op. cit,, p, 45.

“The great growth in legal aid in the decade and more since the English system got
under way has been directed principally to strengthening the legal aid societies and
to-spreading the office of public defender, Yet in a few cities a beginning has been
made with a mixed public-private system administered by the local legal aid societies
nnd‘supported in part by local public funds. There is an old mixed system, mentioned
earlier, to which we are so accustomed that we scarcely recognize that it is made up
of both public and private elements. It is the system of assigned counsel in which
sta.te compensation is provided. Private lawyers are assigned case by case, the ap-
pointment is made by the judge, a state official, and compensation comes from state
funds®. Op. cit, p, 49,

™y =

91



L RO

N e e e R A

association of lawyers. In the Scottish procedure, the lawyers participate
in the defence of indigents by a system of rotation !.

In its evaluation of the English system, the Ontario Study Committee,
already quoted (paragraph 29), has emphasized that the Bar has an important
part to play in the administration of legal security. However, it should be
mentioned that the English procedure, which gives the Bar almost complete
control of legal security, calis for close administrative control of the lawyers.

England has stronger organization of lawyers than we have. The four Inns
of Court have a control over all barristers that rests on immemorial custom, The
Law Society has broad control over solicitors which is based on a statute and
which is deserved by the excellence of the Society’s leadership and administra-
tion. Observing the need for legal services for the poor, and confident in its
strength, the Law Society devised and urged the scheme of legal aid and assist-
ance. It is worthy of note that the plan for legal services was put forward by
lawyers and is administered by them, while the English plan for medical services
was not devised by the mdical profession and is administered by the state.

Another characteristic of the English legal profession is a system of super-
yision of fees, either by legal provisions or by official taxing masters. This system
makes it relatively easy to determine the fair or going fee for a lawyer’s work
and to block excessive charges.

In this country (United States) the professional organizations are ordinarily
not all-inclusive, as with the Inns of Court, nor are they as active as the Law
Society even in states with the all-inclusive bar organizations, The system of fees
is chaotic, with little indication of what is a fair fee 2,

Naturally, such an administrative control of the fees of lawyers, has on
many occasions irritated the members of the legal professions. However, the
Widgery Committee which has studied this question recently, does not
believe this custom should be broken 3.

I “In practice, even under the Scottish system, enough time does arise in most cases

for an enquiry to be made into eligibility by an independent body, such as our

Department of Public Welfare. Under the Scottish practice, solicitors on the “Duty
Roster” attend before Court opens to interview prisoners who have requested legal
aid. In that interview they give forthright and competent advice on the three major
issues : how to plead, bail, and legal aid. If the accused decides to plead guilty and
the question of sentence can properly be dealt with immediztly; the legal aid solicitor
represents him vpon his appearance in Court which occurs immediately thereafter.
If the accused decides to plead not guilty, the duty solicitor will automatically
represent him on such plea and upen any application for bail”. Report of the Joint
Committee on Legal Aid, Ontario, March 1965, p. 47.

ELLIOTT EVANS CHEATHAM, 4 Lawyer When Needed, New York and London,
Columbia University Press, 1963, p. 57.

“The Widgery Committee recommends no change in the authorities responsible for
determining the fee of solicitor and counsel, thereby rejecting the Law Society’s
suggestion that it be given the authority to determine fees in the superior courts;*
however, the committee acknowledged the lack of uniformity in assessing legal aid
cost among the 150 clerks, many of whom refuse to consider itemized bills and
determine the fee by “rule of thumb” methods, such as automatically assessing. the
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In evaluating the British system, it should be realized that the
prosecution is far from being as organized as it is in the North American
countries.

In almost all cases, the lawyers in private practice (or the police), are
charged by the State to prosecute a specific case. Only a small number of
cases are prosecuted by the government service. In this context, it is evident
that the disproportion between the powers of the prosecution and the
resources of the defence, is much less noticeable than in our system !. There
is reproduced (in Appendix 12) an explanatory text of both the British Bar
and the English legal aid procedure.

C—THE QUEBEC SITUATION (80-87)

80. If Quebec intends adopting the best of the American and European
systems, which we have just reviewed briefly, it must make up for considerable
lost time, even though Quebec and Canada have not remained entirely out
of this evolution.

The Federal Government is hardly involved in this problem, and has
no direct responsibility for our slowness in establishing a sound system of

fees of defence counsel and solicitor at the same figure as those on counsel and

solicitor for prosecution. ** The committee recommends that solicitors should be

entitled to submit itemized bills of costs, that taxing officers should be allowed to
demand them, and that assessment of costs must be based on such bills when
submitted, ***

Further, the committee recommends an improved procedure for review of assessed
fees in the higher courts-viz. Instead of appealing directly to the trial judge,.the
dissatisfied solicitor’s fee would first be reviewed by the clerk of the court, and finally
by the Supreme Court Taxing Officer. ¥##* It also recommends a similar method
of review in the Court of Appeal, ##%#%

The Widgery Committee Report, pp. 88-90,
Ibid. and Legal Aid in Criminal Proceedings, First Report of the Working
Party, Her Majesty’s Stationery Office (1962), pp. 6-7.

4% The Widgery Commitiee Report, pp, 91-92.

* Id, at p. 93.

** Id. at p. 94.

THOMAS FITZPATRICK, Legal Aid for Criminal Cases in England : Part 11,
in The Legal Aid Briefcase, June 1968, vol. XXVI, no 5, p. 237.

I *“A most significant aspect of the English system is that it does not rely on a per-
manent staff of public prosecutors-defence and prosecution are both handled by
privately practicing lawyers, a curiots phenomenon to those of us inured to the
image of a tough and efficient public prosecutor, *

“ A Timited exception to this is the office of Director of Public Prosecutions which
acts under the supervision of the Attorney General in certain specified crimes, and
decides whether to prosecute. It maintains a small permanent staff of solicitors and
barristers in magistrates’ courts, and briefs privately practicing batristers (known as
Treasury Counsel) to prosecute certain c¢rimes in the higher courts”. Op. cit,
p. 238,
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legal security. As stated by the Ontario Committee, already quoted?, it is
evident that the principal responsibility in the realm of legal security belongs
to the provinces:

It should be kept in mind that the Provincial Government is constitutionally
responsible for the administration of justice in the province. If legal aid is to be
regarded and accepted as part of the administration of justice within the province,
then the -constitutional responsibility, financial and otherwise, would be that of
the Provincial Government. Many witnesses appearing before the Committee
contended that legal aid was a “right and no longer a charity” and it was,
therefore, the financial obligation of the Government of the Province to the
citizens of the Province to defray the cost of legal aid. It was further contended
that it was a right unvestricted to any particular place but of general application
throughout the Province.

The view was further expressed that to have legal aid paid for on ather than
a provincial basis would be to lose the uniformity of administration and oper-
ation that is essential to stich a plan. For instance, if a legal aid plan was to be
administered on a purely local basis, then the concept of legal aid might vary
from place to place and a lack of uniformity would inevitably lead to confusion,
discrimination and resulting unfairness. For instance, if legal aid in divorce cases
were within the legal aid plan in one area and ouiside the legal aid plan in
another, depending on the local community attitude, a situation would exist
which would be the subject of justifiable criticism 2.

This will suffice to place legal security in its constitutional context.
And we can now pass to a short outline of the different provincial initiatives
in this domain 3.

1 — Background of the canadian scene (8D

81. Two studies — the one published by a native of Quebec in 1966,
the other made by a group of English Canadian specialists — give a rather
pessimistic description of the situation prevailing in Quebec :

1 “Federal Government participation to some extent in legal aid was suggested by
others who appeared before the Committee. It was contended that as the Federal
Government institutes certain civil or criminal proceedings in the Provincial Courts
and in the Federal Court, such as for narcotic or income tax offences or civii claims,
it should have some responsibility for legal aid for those persons qualified for legal
aid against whom such proceedings are taken, The Committee expresses no views
on this suggestion, Whether the Federal Government should or should not participate
financially in an extended legal aid is a question that is, in the opinion of the Com-
mittee, of secondary consideration. It is the firm conclusion of the Committee that
the prime financial responsibility for an extended legal aid plan is that of the Pro-
vincial Government”, Report of the Joint Committee on Legal Aid, Ontario, March
1965, p. 98.

2 Op. cit.,, p. 98.

3 Quite recently, according fo newspapers, Ontario expressed the intention to ask the
Federal Government to contribute towards the financing of legal aid. This has been
denied (Appendix 13),
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In Canada, it is Manitoba which has done the pioneering work ; since 1937
the Law Society has been issuing certificates of legal aid to indigents which
entitled them to the free services of a lawyer. The laws in effect in the other
provinces date from the second half of the century. This has been taken from
the publication of the Report of the Ontario Joint Committee on Legal Aid
issued in March 1965 (.. .).

The Province of Quebec was a poor relative until 1551, the year in which
the legal aid service of the Bar of Quebec was established under the direction
and administration of the Syndic of that section.

Before 1915 this service was Jefi to the charitable impulses of the individual
members of the Bar, or to charitable societies who only came to the aid of their
co-religionists, for the Proutestants {the Montreal Legal Aid Bureau), or for the
Jews (Baron de Hirsh Institute).

Bven in 1948 the study commiftee on legal assistance created by the prov-
incial Bar had recommended the establishment throughout the province of legal
aid bureaus, under the immediate authority of the Council of sections. These
suggestions did not fall on deaf ears, as the members of the Junior Bar of
Montreal decided to put them into effect 1.

The other study, listed (up to 1965) the different provincial efforts with

vegard to legal security. It placed considerable hope in the Ontario project,

which has since been realized :

The legal professions in all provinces provide free legal aid in some form.
In Newfoundland, Prince Edward Jsland, and the Territories, it is unorganized.
In the other provinces, it is organized in various ways. In Nova Scotia, Quebec,
and Ontario, participating lawyers receive no remuneration. In New Brunswick,
the only remuneration is a- small allowance for defence of capital charges. Else-
where, provision is made for paid legal aid in certain classes of cases. On the
whole, although the first annual report by the director of the British Columbia
scheme, introduced in 1963, expressed satisfaction with it, none of these schemes
results in adequate representation in criminal cases.

The work usually falls on the shoulders of a few enthusiasts, assisted by
inexperienced counsel and law students, in each centre, all of whom do good
work as far as they can. There are not enough of them to handle all cases where
help is needed. Rules are made limiting the kinds of cases where help is given,
and persons previously convicted may be refused aid or no aid may be given on
appeals. In some areas, no aid is given in ordinary criminal cases.

The profession has never been completely wnrespornsive to the needs of the
indigent accused, and much unrecognized legal aid has always been given and is
still given on a personal and haphazard basis. Leading counsel frequently and
voluntarily defend, without fee, persons charged with homicide and certain other
offences that attract a great deal of public or professional interest, but an indigent
accused before the magistrate on a charge of breaking and entering or theft may
have as much need of help, and may not get it because of his previous record or
because counsel are not available. The Montreal Legal Aid Bureau employs two
lawyers, who distribute work among members of the Bar. The latter are theor-
etically obliged to undertake it. In Halifax, the fifty-two junior members of the
Bar are required to serve in rotation.

1 BERNARD GRENIER, Lg justice accueillante & fous, in Thémis, 1966, no 1,
p. 372.
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In Ontario, growing dissatisfaction with the voluntary unpaid scheme out-of-
pocket expenses, led to the employment, first, of one, and later of two fulltime
salaried solicitors to co-ordinate the work in Metropolitan Toronto and to give
assistance in penal institutions. A committee appoinfed by the provincial At-
torney-General has recently submitted a report based on extensive study, recom-
mending introduction of a comprehensive scheme -of state-supported legal aid
along the lines of the English civil legal-aid system. The scheme would be ad-
ministered by the provincial Law Society in co-operation with other agencies.
Lawyers volunteering for the work would be paid about seventy-five percent of
normal fees. Aided persons who are able to contribute to the cost would be
required to do so according to their ability, Aid in criminal cases would cover
all proceedings up to sentence on charges of indictable offences against persons
without criminal records, and might be granted in special cases to recidivists
and for appeals. If adopted, the scheme should bring about a great improvement
in the defence of needy persons, and would have a profound effect on the work
of the crirninal courts. Congestion would be increased through a reduction in
numbers of pleas of guilty and through longer trials, A higher proportion of
trials before judges, with or without juries, could be anticipated. Legal-aid
counsel would be under a heavy responsibility, both to their clients and to the
cause of justice, in deciding how to advise their clients to plead. At the same
time, a considerable number of recidivists would continue to lack effective
representation 1, -

2 — Quebec efforts (82)

82. During the past 15 years we have seen the introduction of various
systems of legal security in different judicial districts of Quebec. On the whole
they have remained quite modest, and none of them presumes to have
resolved the problem of the representation of fridigents before the court in a

3

satisfactory manner. .

Notwithstanding the recent improvements with regard to the financing
and the structure of the Legal Aid Bureau of the Bar of Montreal Inc.,
which up to recently has been the only effort which might be referred to as
a fully developed system of legal aid in the Province of Quebec, we must
accept the description of our situation given by the joint committee which
prepared the T.egal Aid Legislation for Ontario 2.

1 STUART RYAN, The Aduli Court, in Crime and its Treatment in Canada,
Toronto, Macmiilan of Canada, 1965, pp. 188-189.

2 * Each local section of the Bar in Quebec is autonomous in legal aid matters. The
Bar of the Province of Quebec furnishes funds to the local Bar Council, which
offers legal aid, Five of the twelve sections of the Bar in the Province have or-
ganized some form of legal aid. The largest and most extensive scheme exists in
Montreal where the Legal Aid Burean has two full time lawyers assisted by a
secretarial staff of five. They are engagéd in administering the scheme and in
proper circumstances assigning cases to the eighteen hundred lawyers practising
in Montreal. Most of the work appears to be done by members of the Junior Bar.
This scheme is assisted by the City of Montreal, which contributes about $12,000
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We must also accept their conclusion: the Montreal initiative has
attained its maximum and it should be replaced by a much more ambitious
system. Here again, the study made by Mr. Loranger confirms this opinion
(Annex). This should not, however, cause discouragement: a number of the
largest American metropolises are in just as. deplorable a situation today,
notwithstanding the important decisions of the Supreme Court of the
United States !,

a) IN MONTREAL (83-84)

83. As we are publishing as an Annex the excellent study made by
Mr. Loranger on the “ten years of activity of the Legal Aid Bureau of
Montreal”, we will deal, in a cursory manner with the Montreal situation.
It should be mentioned that the government contribution towards financing
the Legal Aid Bureau of the Montreal Bar Inc., has made it possible to
improve the quality of the service during recent years.

However, civil eases have constantly monopolized the time of the
majority of the personnel, as well as most of the funds available. The
procedure utilized up to the present has consisted of calling on lawyers
in private practice to come to the aid of the indigent citizen. A rapid survey

annually’ and by the Province which contributed last year, for the first time,
$10,000 to $12,000. These grants have covered the cost of administration,
The total cost of administration is estimated at $65,000 per annum, the balance
being paid by the Montreal Bar.

All legal services are rendered free of charge and value of such services is
estimated in the region of $500,000 per year. All Court costs and disbursements
are paid by the Legal Aid Bureau. The Office of the Bureau in the Court House
is provided by the Provincial Government. In 1964, there were 3,000 applicants
for legal aid, and approximately 700 legal aid cases go to Court each year. 75%
of these are civil cases involving domestic relations.

“No information was received which indicate the number or nature of criminal
cases which might be included in these figures ",

The demand for interviews so far exceeds the capacity of the Bureau that it

is now difficult to obtain an appointment * within a month or so” except in cases
of emergency. The system appears to have reached its limit and the Montreal Bar
is negotiating with the Attorney General for the Province for the establishment of
a scheme whereby the Government would underwrite the cost of legal aid in criminal
matters on a Province wide basis with the administration remaining the respon-
sibility of the Bar”. Report of the Joint Commiltee on Legal Aid, Ontario, March
1965, p. 24,
“However, from the standpoint of adequacy of representation, the problem is a
critical one. The public defender in the city of St. Louis has only two assistants,
an inadequate salary schedule even ‘for these, no irvestigators, and no funds for
depositions or the hiring of expert witnesses. Private counsel are not even reim-
bursed for expenses, much less compensated for their time”. LEWIS C. GREEN,
Introduction, in Journal of the Missouri Bar, 23 (1967), p. 107,

—

97



Rl R o KRN

b b A
g et

shows that this formula has not always permitted the legal aid service to
choose the most qualified lawyer to defend the needy citizen. This probably
accounts for the fact that files of legal aid cases dealing with the separation
from bread and board have been found in private legal offices, which
normally do not deal with such problems.

If the situation had not changed radically during the last year, the
Commission would have been obliged to endorse, without any reservation,
the following judgment :

The aid offered by the Legal Aid Bureau of Montreal to those under det-
ention and to the accused, was ridiculously inadequate, just as much because of
the large number of arrests, as for the insufficiency of personnel in the Bureau...
Out of the 19, 356 cases accepted from the beginning, only 1, 366 came under
criminal law. The problem was complicated by the fact that there were only a
limited number of criminalists in the profession (150 in Montreal), and by the
noticeable lack of interest amongst the students in this less remunerative branch
of law (more than one half of the clients are penniless).

The philosophies of our criminal law consider the accused innocent until he
has been proved guilty, and recognize bis right to a full and complete defence.
There is no.exception to this right by reason of financial status, race, or religion.
The daily practice in criminal law shows, however, that this principle is observed
in the breach: 60% of the accused make their first appearance before a judge
without the help of a lawyer .

84. A major change which has occurred recently in the Legal Aid Bureau
of the Bar of Montreal Inc., has radically transformed the philosophy of
this organism. Faced with the inability to find criminal lawyers in private
practice in a sufficient number to deal with the needs of the public, the
Bureau began to engage on a full time basis a number of lawyers who
assume the role of a permanent public defender of indigents, without being
paid directly by the State. Certainly it is the State which subsidizes practically
the entire financial operation of the Legal Aid Bureau of the Bar of
Montreal, but it is the Bar, through the medium of a private corporation
formed for this purpose, which establishes the policies of the legal security
service. (Appendix 14) We are adding (Appendix 14a) more recent figures
than those found in the Annex of this reporst.

b) IN THE PROVINCE (85)

85. BEven if the studies quoted up to the present consider the work of the
Legal Aid Bureau of the Bar of Montreal Inc., to be outstanding, in all
fairness it should be recognized that the lawyers of other Quebec regions
have also endeavoured in many ways to better serve the needs of the public.

{ BERNARD GRENIER, Rapport de la Commission d'études sur l'assistance judiciaire,
April 1966, p. 30,
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It is not our intention to review all the different initiatives of the various
regional Bars. Special mention should, however, be made of the systems
¢stablished by the Bar of Quebec and by the lawyers of the Saguenay/
Lac St. Jean region.

The charter of the Legal Aid Bureau of the Bar of Quebec has recently
been repealed so that the Bar itself determines the policies of legal aid and
is responsible for its administration in the district of Quebec. Appendix 15
supplies statistics with regard to the activities of this legal security service.

By reason of the provisions of the new Bar Act it has become possible
to consider the Legal Aid Bureau as a direct responsibility of the Bar.
thus doing away with the intermediary groups, which had become
unnecessatry 1,

Particular attention is drawn to the initiative taken by the Saguenay Bar
as it shows considerable respect for the different objectives of a legal security
programme. In Appendix 16 there is quoted the “resolution of the Bar of
Saguenay, dated February 6, 1966, with regard to its Public Relations
Committee”. To this is added (Appendix 17) the “Plan of Legal Aid adopted
by the members of the Bar of Saguenay” February 26, 1966.

The Bar of Saguenay recognized at the outset the need for legal
information, and it endeavoured to disseminate information to the entire
population, as well as making a better defence available to indigents before
the courts,

This dual activity would appear to be more satisfactory than most of
the other Quebec formulas in responding to the requirements of legal security.
As has been indicated in a study made at the request of the Consulting
Council of the Administration of Justice of Quebec, the legal aid service
of the Bar of Saguenay was established under special circumstances ?;
however, this in no way minimizes the originality of the venture.

i13. 3.0 Etablir et administrer un organisme d’assistance judiciaire dans toute la
province et conclure & cette fin toutes ententes utiles avec les sections et les autorités
pouvernementales ; Lof, Réglements et Résolutions du Barreau du Québec, 1967,
p. 6.

2 « L’adoption, par le Barreau du Saguenay, d’un régime d'assistance parait avoir
eu pour motif déterminant le souci de redorer le blason du Barreau un peu terni
dans la région depuis quelques années suriout dans le nionde ouvrier, En effet, un
septiment assez vif d’aversion i Pégard de la gent légale s'est développé dans les
milieux ouvriers &4 la faveur d’une campagne d’assainissement des finances fa-
miliales entreprise, au cours de Vannée 1964, par une centrale syndicale,

Au vrai, cette antipathie a dégénéré en véritable guerre par suite d’accusations
proférées par les représentants syndicaux contre les avocats 4 la radio, la télévision
et dans les journaux, Outre plusieurs soi-disant manquements graves & Déthique
professionnelle impliquant certains membres de 1'Ordre, les ouvriers reprochaient
aux avocats en général le colit prohibitif de leurs services, leur indisponibilité, leur
nmanque de conscience sociale et leur esprit de corps protectionniste. Plus particu-
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3 — Evaluation (86)

86. Notwithstanding the interest of a large number of lawyers, and notwith-
standing the originality of the different formulas which have been introduced,
it seems evident that the general public does not believe that the actual efforts
have satisfied the needs. On this point there is a definite cleavage between the
members of the legal profession and the general public. It is evident that
the critics have not taken the recent improvements into consideration.

Moreover, the evaluation made by our witnesses of the need is strongly
conditioned by the impression they have of the role played by the lawyer in
actual society. This difference was apparent in a most definite manner when we
questioned them about the system established by the local Bar, a system depend-
ing on the benevolence of lawyers. While the latter, most confident of the
social conscience of their group, judged it to be satisfactory, all others considered
it insufficient to satisfy the needs. The evidence of the social worker, union
worker, and of the director of the labour centre is very clear on this point?,

This evaluation offered by several witnesses from the Chicoutimi District,
is similar to the general comments made before this Commission by the large
central unions and the representatives of different welfare and rehabilitation
organizations.

This judgment is also confirmed by the results of a survey made at the
office of the Clerk of Sessions of the Peace of Montreal, February 1968
(Table 1) : only 42% of the accused (252 out of 591) appeared in court with
a lawyer and 24% (73 out of 309) did not even have a lawyer at the trial.

The Commission believes, moreover, that the lawyers themselves. are
dissatisfied with the actnal systems of legal aid. It is our opinion that a
majority would even be ready to accept a system of legal security financed
and administered by the State. Only an enquiry in depth could confirm or
negate these impressions of the Commission.

litrement, les représentants syndicaux déploraient l'absence de collaboration recue
de la gent légale dans leur campagne d'assainissement des finances familiales. Aprés
plusieurs débats publics et déclarations fracassantes, les rencontres entre les diri-
geants des deux organismes ont fini par rasséréner le climat, Clest par suite des
consnltations entre les antagonistes que certains membres du Barreau local ont fait
adopter une résolution par leurs pairs, visant & mettre sur pied le régime d’assis-
tance que nous avons décrit », HUBERT REID et JULES BRIERE, Rapport du
sondage effectué dans le district de Chicoutimi, 27 janvier 1967, pp. § et 6,

1 HUBERT REID et JULES BRIERE, Rapport du sondage effeciué dans le district de
Chicoutimi, January 27, 1967, pp. 13 and 14.
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TABLE 1

SURVEY FOR THE MONTH OF FEBRUARY 1968

Clerk of the Sessions of Peace
Court-House of Montreal

No. of accisad fawyers
Infractions Actions e teiale/No.
appearance of trials
I — Theft 307 113 92/135
1T — Receiving 103 35 41/ 44
I — Fraud 72 39 31/ 48
IV — Possession of arms 23 9 12/ 14
V — Indecent assauit 15 13 14/ 15
VI— Acts of violence 22 17 15/ 17
VII— Infractions in fiscal matters 9 6 8/ 9
VI — Threats 16 12 10/ 12
IX — Vagrancy 5 0 5
X — Weakened faculties 7 2 4/ 4
XI — Absconding 5 2 1/ 2
KII— Dangerous driving 1 1 1/1
XIH — Driving without a permit 4 2 1/1
X1V — Traffic infractions 2 1 1/1
591 252 236/30%
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4 — Substitution by the Crown and the Magistrature 87

87. Other figures (Tables II to VI) confirm that everywhere in Quebec
indigents often find themselves without lawyers. It is nevertheless reassuring
to note that in Quebec City, the trial rarely proceeds without a lawyer, and
that only the appearances create a problem.

Notwithstanding this, some Crown prosecutors and also some magistrates,
have questioned the need for a defence lawyer, These judges state that,
in the absence of a defence lawyer, the court itself will undertake the defence
of the accused, and that he will be dealt with by some sort of compensatory
mechanism, as though a lawyer were acting as the representative of the
accused. In the same way the Crown prosecutor invokes the fact he has
no cases to gain or lose, but that his role is just as much to free the
innocent, as to secure the condemnation of the guilty.

In many cases, there is no doubt that the professional conscience of
the judge of the Crown prosecutor has permitted an accused deprived of a
lawyer to enjoy the full respect of his rights, and to have a satisfactory
defence. However, it is not desirable to establish such a substitution as a
principle, as it dees not entirely respect the customs and the spirit of our
courts of justice 1.

It is necessary, however, to foresee the cost of reform. If each of the
accused benefitted from the services of a legal counsellor, our courts would
have to envisage a great deal of extra work, as there would be more trials
and more prolonged debates. The Commission believes that this is a situation
which we must face up to, if the rights of the citizen to legal security are
to be respected 2.

1 “In my jurisdiction, I, prejudicially, feel that no person whether indigent or not, is
accused of crime unless there is a prima facie case, ie. the prosecutor must represent
the accused as well as the peopfe, at the initial stage. I also feel that any
accused, due to the technicalities of criminal law, has a good chance of being ac-
quitted if the matter is tried. Consequently, it is true that an accused who can hire
a lawyer has a betfer chance of being acquitted, even though the basic elements
of the crime have been established. In conclusion, it is my feeling that guilty
defendants are often, in fact, acquitted if they can hire counsel. This, of course, is
not a fair system of law. Perhaps, the only answer is to dppoint counsel in every
fefony case where the accused is not represented by counsel”. LEE SILVERS-
TEIN, Defense of the Poor in Criminal Cases in American State Courts, American
Bar Foundation, 1965, vol. 1: National Report, p. 13,

This quotation reflects the opinion of a prosecuting lawyer in the State of
Michigan who is quoted by Mr. Silverstein.

2 This is the sense of the famous judgment in the case of Gideon v. Wainwright, (372
U.S. 335, 344, 1963) : “In our adversary system of criminal justice, any person haled
into court, who is too poor to hire a lawyer, cannot be assured a fair trial unliss
counsel is provided for him”.
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TABLE 11

SURVEY FOR THE MONTH OF FEBRUARY 1968

Clerk of the Sessions of Peace
Court-House of Quebec

No. of No. of accused
Infractions ;Icot.io(:tfs re;?:::r?_g:d rﬁ?&is{i?itgf] o?'t
at their at the prel.
appearance eng./No. trials
" o et " " g
Robbery with violence 11 7 8/ 8
Burglary 25 15 9/11
H — Receiving 30 20 10/13
1T — Fraud 19 13 6/ 8
IV — Possessing arms 11 5 4/ 4
V — Indecent assault 3 1 1/ 1
VI— Acts of violence 20 7 2/ 2
VII — Infractions on fiscal nil nil nil
matters
VI — Threats 1 1 nil
IX — Vagrancy
X — Driving with weakened 28 12 7/ 8
faculties
XI— Absconding 11 4 1/ 1
XII — Dangerous driving
X1 — Driving without a 11 3 1/ 1
permit
X1V — Damages 22 20 1/ 1
XV — Perjury 1 1 0/ 1
XVI—~—Interfering with justice 2 1 nil
XVII — Disturbing the peace 8 5 1/ 2
XVII— Lottery 2 1 nil
XIX ~— Forgery
XX — Neglect of children 1 0 nil
© XX Attemipted suicide 1 1 /1
XXIT — Counterfeit money 2 1 i/ 1
283 146 70/82
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TABLE III TABLE IV
SURVEY FOR THE MONTH OF MARCH 1968 3 SURVEY FOR THE MONTH OF APRIL 1968
i
Clerk of the Sessions of Peace : Clerk of the Sessions of Peace
Court-House of Quebec Court-House ¢f Quehbec
No. of No. of accused 4’ No. of No. of
. No. ot ety | et or : Tafract No, of acised | ropresenied At
Infractions Actions at their at the prel. ractions Actions regtmtslfgitre tgf ‘fhé"ﬁie?.r
appeararice enq./No. trials N appearance enq./Na, trials
I— Theft 76 16 16/16 3 I—Theft 70 21 13/16
Auto theft nil ail nil = Auto theft 4 0 ail
Robbery with violence 1 0 nil Robbery with violence 5 2 2/ 3
Burglary 26 9 10/10 Burglary 23 11 9/ 9
11 — Receiving 16 10 777 : I — Receiving 11 3 6/ 6
11T — Frand 16 8 6/ 6 IH — Fraud 21 7 4/ 5
IV — Possessing arms 3 1 1/ 1 IV — Possessing arms 5 4/ 4
V — Indecent assault 4 2 1/ 1 t V — Indecent assault 2 0 nil
VI— Acts of violence 19 8 3/ 4 _~‘ VI— Acts of violence 32 10 7/10
VII — Infractions on fiscal nil nil ait ; VII — Infractions on fiscal nil ail nil
matters . matters
VIII — Threats il nil nil L VIII — Treats nil nil il
1X — Vagrancy nil nil nil - IX — Vagrancy nil nil nil
X — Driving with weakened 21 9 4/ 4 ' X — Driving with weakened 44 12 8/ 9
faculties = faculties
XI— Absconding 6 2 2/ 2 i XI — Absconding. 10 4 3/ 3
XTI — Dangerous driving 3 1 1/ 1 : XII — Dangerous driving nil nil nil
( XTI — Driving without a 10 4 1/ 2 2 X1 — Driving without a 8 2 nil
permit : permit
XIV — Damages 8 2 2/ 2 X1V — Damages 9 3 171
ﬂ XV — Perjury il it nit 1 XV — Perjury nil nil nil
XVI — Interfering with justice nit nit nit - XV — Interfering with justice nil nil nil
XVII — Disturbing the peace nil nil nil 5 XVII— Disturbing the peace 3 1 nil
XVIII — Lottery 3 1 nil g XVII — Lottery 2 0 nit
XIX — Forgery 4 2 nil 1 XTX — Forgery nil nil nil
XX — Neglect of children ail nil ail XX ~Neglect of children il nil nil
XXI— Attempted suicide 1 1 1/ 1 XXI-— Attempted suicide 3 0 ail
XXIL — Counterfeit money nil nil nil XX — Counterfeit money nil nit nif
XXHI — Malpractice 3 0 0/ 1 o XX — Refusal to support 2 nit
XXIV — Ralse declarations 2 1/ 1 XXIV — Murder 1 1 1/ 1
XXV — Extortion 2 0 nil ] XXV — Extortion 1 nil
224 78 56/59 5 259 83 58/67
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) TABLE V TABLE VI
COMPILATION OF THE SURVEYS FOR THE MONTHS OF = CLERK COF THE PEACE
FEBRUARY, MARCH AND APRIL 1968 S . )
- District of Chicoutimi
Clerk of the Sessions of Peace »\
Court-House of Quebec (5/8/66 to 5/1/67)
No. of No. of accused
No. of accuseél d rflge;iisi?it'leldoit : z{\crgﬁsgg
Infractions " represente brel, . No. of
Actlons apz;fe;);glrce cnaqt./l}\]leo.p{fials x Infractions Actions rez[l)tretsl::;tred
T appearance
1— Theit 216 67 46/ 51 , T— Theft T
Auto theft [ 0 uil ‘ o 34 11
Robbery with violence 17 9 10/ 11 : IT — Receiving 2
Burglary 74 35 28/ 30 : IIT — Indecent assault
- ""Receg’mg 57 33 52; fg ( IV — Acts of violence 3
T — Frau . o6 28 : V —Infractions on fiscal 132 21
IV — Possessing arms 22 11 9/ 9 ; matters
VY — Indecent assanlt 9 3 2/ 2 . . .
VI— Acts of violence 71 25 12/ 16 : VI _tzznsfl:iilc?cfrfgtons of 34 1
_— i fiscal i i nil =
VII — Infractions on fisca nit nil ¥ VII— Threats , )
matters :
VIIT — Threats 1 1 nil ‘ VI — Vagrancy 3 0
IX — Vagrancy nil nil nil : IX — Dangerous driving 10 4
X_?ﬂvli:.]g with weakened 73 33 19721 i X — Driving vehicle with 50 6
aculties ; \
2 ) : weakened faculties
XI— Absconding 27 10 6/ 6 L. .
. XI-—D hicl
XII — Dangerous driving 3 1 1/ 1 } w‘l;lg’::lf ;e;;ii tu: e 46 0
Ty . . 3 :
X1 Ii?r:;zg without a 2 ? 2/ > XII — Excessive speed Vi 0
XIV — Damages 19 25 4/ 4 : KX — Criminal negligence 1 1
XV — Perjury 1 1 0/ 1 i X1V — Absconding 7 0
XVI — Interfering with justice ) 1 nil XV — Disorderly 13 1
XVII — Disturbing the peace 11 4 1/ 2 : XVI—Infractions of the 7 0
XVII — Lottery 7 2 nil unemployment insurance
XIX —Forgery 4 2 nit r . act ; .
XX ~— Neglect of Children 1 nit nil VI —gnfkrlact?ns ngh pegard 8 0
XXI-— Attempted suicide 5 2 2/ 2 S . 0 untng and fis ing
XXIT — Counterfeit money 5 { 1/ 1 : XVIII — Infraction of the Liquor g8 1
- . Board Act
XXIIT— Malpractice 3 0 0/ 1 XIV — Others 2 i
XX1V — False declarations 2 0 nil B
XXV —— Extortion 3 1 nil : 401 60
XXVI— Refusal to support 2 0 nil . = ‘
1 1/ 1 o N.B. This survey, made at the request of the Advisory Council of the administration of
XXVII— Murder 1 b S . . .
justice, does not indicate the nature of the representation. There is' reason to
765 305 183/207 g believe that it applies to the appearance.
.
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III — CHOICE OF GLOBAL PLAN

88. Having thus reviewed the various formulas of legal security, the
Commission can now indicate its own preference. Notwithstanding the
evident merits of the Ontario system, the Commission is tending in a
different direction. In doing so, the Commission is conscious of the fact
that it is departing from the procedures adopted in many of the European
countries with regard to legal security and that it is much closer to some
American viewpoints,

The Commission is keeping in mind the ideal to attain, but is even
more concerned with the specific needs of the indigents in Quebec !,

Obviously we do not challenge that the system of legal aid in effect
in Ontario is, as to principles, an ideal which Quebec should strive to attain
as nearly as possible. We do not believe, however, that Quebec can overnight,
introduce a system of legal security as costly as that of Ontario.

To the economic limitations of Quebec should be added the charac-
teristics of the Quebec legal profession :

The way in which legal aid is granted must depend to a large extent on the
organization of the legal profession. In England all legal aid is given by solicitors
and barristers in private practice, who are paid by fees that are broadly based
on the work that is done in each individual case. Whereas in Canada and the
United States, there is an undivided legal profession, and counsel may be in a
salaried job and yet able 1o act as advocates, a system of public defenders may
be more workable 2.

1 There are two basic questions. First, what system or combination of systems will
be most beneficial to indigents, the Bar, the public, and the administration of
criminal justice ? Second, what is the best system or systems which, as a practical
matter, can be created ? It is submitted that they should be considered in that order.’
LEWIS C. GREEN, State v. State, in Journal of the Missouri Bar, 23 (1967),
p. 107, ‘

2 R. M. JACKSON, Enforcing the Law, New York, 1967, p. 88.
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A — PREFERENCE FOR “PUBLIC DEFENDER” - (89-101)

1 — Traditional reasons (89-91)

89. We therefore visualize the establishment in Quebec of a legal security
system based on a group of public defenders. We count on the effectiveness
of this system to reduce the number of accused who are required to appear
before the court without benefit of the services of a lawyer, This should be
the goal of any legal security system 1.

If we recognize the theoretical superiority of the Ontario system of
legal security, it is not only because it assures the indigen‘t of .I?gal
representation before the courts, but it also permits the impecunious citizen
to choose his own defender. In the other formulas, whether it be that of a
public defender, or the system based on the lawyer assigned by the court,
the accused indigent can, more or less, indicate his preferences as to the
choice of his lawyer, but he has no assurance that his wishes will influence
the final decision.

We believe, however, as indicated above, that this superiority of the
Ontario system is mostly theoretical, and we are even more strongly convinced
that Quebec must, because of its limited economic resources, first of all assure
the indigents of legal representation before the courts, and postpone until
later, the development of a system in which the free choice of the *.digent
may become the standard procedure.

90. In addition to taking into consideration, the economic resources, and
the characteristics of its legal professions, Quebec must concern itself

1 “In our adversary system of criminal justice, any person haled into court, who is
too poor to hire a lawyer, cannot be assured a fair trial vnless counsel is provided
for him.” * Thus the Supreme Court, in Gideon v. Wainwright, culminated the long
struggle to provide counsel for all felony defendants, A concurrent struggle has
been that of the Bar to devise the best means of providing counsel for the indigent
accused. Beginning with the days when the judge customarily appointed the first
face in the courtroom that his eye chanced to light upon, a number of solutions
have  been {ried. Some jurisdictions have retained an uncompensated appointed
counsel system, but have introduced some organized system of rotation. “Forty-
seven of the fifty states have enacted legislation for compensating counsel.” *#
Legal Aid Societies (e.g., New York) and “Voluntary Defender” programs (e.g.,
Philadelphia) have assumed the burden in many cities. Los Angeles created a
Public Defender in 1914, and Chicago and St-Louis later followed suit (as have
certain other jurisdictions). LEWIS C. GREEN, Introduction, in Journal of the
Missouri Bar, March 23, 1967, p. 106.

% Gideon v. Wainwright, 372 U. S. 335, 334 (1963).

*% 110 Cong, Rec. 4535 (1964) (remarks of Representative McCulloch).
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particularly with the difficulties faced by its own indigent accused!. Tt is
this last mentioned feature which merits the greatest attention and which
is the most conducive to the establishment of a Quebec system of legal
security based on the public defender,

Numerous studies have shown that the majority of accused do not
secure the services of a lawyer. It is urgent to put an end to such a situation.

It is an illusion to believe that the freedom to choose a lawyer is applied
in an absolute manner even for the citizen of means. Notwithstanding its
great generosity, the Ontario system itself cannot guarantee an unlimited
exercise of this freedom. On the basis of facts, the system which we visualize
will give as satisfactory results as the Ontario system, and calls for much
lower costs.

In practice, there are only minor differences between the system which
allows everyone to choose his lawyer, and the system which supplies the
indigents with lawyers paid by the State, These differences are even less
noticeable when, as in Toronto and Montreal, the Bar entrusts a considerable
part of the legal security work to permanent lawyers engaged exclusively
for this purpose.

91. When the system based on the public defender will have made it
possible to reduce in a marked manner the percentage of those who cannot
obtain the legal aid which they need, it will be time to perfect the system,
and consider undertaking further economic sacrifices to grant more freedom
of choice to the indigent under detention. At present, and in principle,
the absolute priority would appear to us to be to give all accused persons
an adequate defence.

Professor Friedland estimated that at least 60% of all those accused
of serious offences in Ontario have not the means to pay a lawyer. Moreover,
only one person out of six received the legal assistance asked for. Facts such
as these led to the establishment of the Ontario system.

This is corroborated in Quebec by the information from the Legal Aid
Bureau of Montreal : 48% of the cases dealt with matrimonial problems,
27% of the problems were of an economic nature, while only 7% of the
services rendered dealt with penal matters 2, If the Bureau had the means

! The problems of legal aid in Ontario cannot be precisely equated to the situation
in England nor to the situation in any particular part of either Canada or the
United States, Any new system, although it may adopt features of systems in use
elsewhere which are suitable to Ontario, must be designed with the needs and problems

- of Ontario specifically in mind. Report of the Joint Committee on Legal Aid,
Province of Ontario, March 1965, p. 95.

2 As a consequence, it is necessary to explain the figures quoted by the Ontario
Committee with regard to the Montreal bureau: This situalion appears to be re-
flected elsewhere. Members of the Committee who .visited the United States found
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to undertake all its responsibilities, according to the Director, the proportion
of penal matters would have gone from 7% to almost 60% !'. The Ontario
study committee presented equally impressive statistics :

“The number of persons accused of criminal offences who were charged and
tried without either legal advice or representation is appallingly bigh. Again,
only estimates exist of this number, but there is significant agreement amony
persons familiar with that matter, The study is made by Professor Friediand
and the estimates made by crown aitorney, magistrates, lawyers, social workers
and others indicate that one-half to two-thirds of all persons charged with crim-
inal offences at present in Ontario are tried without being represented by counsel.

Professor Friediand’s study of 6000 cases finally disposed of in the Toronto
magistrates” courts comprising charges under the criminal code, indicates further-
more that “over 95% of all persons who appeared in court in custody for their
first court appearance and pleaded guilty, did not have a lawyer™ 2,

In our opinion, such figures justify the priority given in our
recommendations to the defence of all citizens, and our suggestion to
postpone the establishment of a system of free choice.

Certainly we expect more from the public defender than merely the
defence of indigents before the courts, but without even considering a more
modern version of legal security, the statistics referred to, are in themselves,
sufficient justification for our preference for a formula which can achieve
the necessary results in a quick and satisfactory manner.

2 — New hopes (92-101)

92, In expressing our preference for the system of public defender, we are
not assuming that it is necessarily the best system to establish in every
country in the world 3.

that a high percentage of all applications for civil legal aid arose out of domestic
problems. Information furnished by the Law Society of England reveals that ma-
trimonial proceedings constitute three-quarters of all civil litigation and recognition
of the importance of domestic proceedings in Magistrates’ Courts (which are similar
to those conducted in our Family Courts) is reflected in the recent extension of
civil ‘aid to such proceedings. Thus in Quebec seventy-five percent of legal aid cases
“ taken to Court involve domestic relations. In South Australia one-half of all assisted
proceedings are matrimonial o domestic. Report of the Joint Committee on Legal
Aid, p. 64.
The figures given in Section, indicate clearly the manner in which the Legal Aid
Bureau of Montreal Inc. was on the one hand, limited in its activities, and on the
other, with problems foreign to the Criminal Code.  For example, it will be seen
that only 62 cases on criminal or penal matters were referred to lawyers in the
conrse of the year April 1, 1966 to March 31, 1967, The situation has improved
considerably since the change in policy and the engagement of permanent lawyers.
2 Report of the Joint Committee on Legal Aid, Ontario, March 1965, pp. 19-20.
We must also determine whether we can better provide the lawyers needed through
the assignment of attorneys at the private bar, through creation of public defender’s
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On the other hand we believe that this formula has possibilities not
even suspected by those who have had such a plan for some length of time.

It is our hope that the public defender will have a social role of much
greater importance than that which he fills traditionally in the United States,
For example, legal security should cover far more than the defence of
indigents before the courts. It should include, as we have already indicated
(paragraph 16 - 18), legal information and free consultation; and the public
defender, in his work on behalf of the less favoured classes should be
called upon to play a social role of prime importance.

If this were achieved, it would further justify our decision to recommend
the formula of public defender.

a) LEGAL INFORMATION (93-95)

93. Investigations carried on in different areas including Quebec, indicate
the necessity of making more than legal counsel available to indigents at
the time they appear before the courts; other needs, just as basic, become
evident, and must be taken into consideration.

The initiative of the Bar of Saguenay has given us an example of a
legal security service which goes much further than merely simple legal aid.
Such an extension of the service is essential, as neither the Ontario legal aid
system, nor the formula of public defender, which we visualize for Quebec,
can by themselves, gnarantee to society the possibility of equal justice for all.

94. Of the new roles which an integrated Iega'[ security service must fulfill,
we place information first, ‘

Everybody realizes today the increasing complexity of the law, and even
the most informed citizen would hardly dare to venture personally into a law
suit without having a sound legal training. We go even further: it is exceptional
to meet a citizen who knows exactly what are his rights.

It would be wrong to conclude that the only legal information necessary
is that which lawyers have, and that it would be useless, and even dangerous,
to ‘disseminate even the most elementary legal information to the general
public, Complaints and comments from different sources indicate that today

office or by some other system. The choice of system is affected by the availability
of funds, efficiency of rival techniques, and general attitudes of the bar, bench and
th.e community with reference to notions of fairness, rights of a defendant charged
with crime, professional responsibility, and independence of the bar and other fac-
tors too numerous to catalogue, If is obvious that no ane system is necessarily the
best for every community, EDWARD V. SPARKER, The Poor Man's Lawyer and
Governmental Agencies, in National Conference on Law and Poverty, Conference
proceedings. Washington D.C., June 23 — 2§ 1965, p. 50.

115

e



there is great need to make information available so that all citizens are
aware of their rights, and the possible recourses.

95, To give some examples. The Commission has received approximately
three hundred complaints from citizens which indicate amongst other things,
that quite a number of citizens have had grievances for years without knowing
in what manner to proceed to secure satisfaction. The experiment attempted
by the Saguenay Bar also shows the usefulness of legal information. The
experience of Ombudsmen in many countries in the wotld, is along similar
lines, and shows that even to a greater extent than by reason of the slowness
of our government procedures, there is discouragement on the part of citizens
whose rights have been encroached upon, and who are deprived of all
juridicat information.

Civil justice is not part of the mandate of this Commission. However,
we believe that civil justice will benefit just as much as criminal and penal
justice by the establishment of a legal information service. Moreover, it
would be a useless and costly duplication to establish two different informution
services. If, at any point in time, a decision was made to introduce a plan
of legal aid in civil matters (definitely outside of the mandate of this
Commission), it would be necessary to see to it that these two sectors which
would actually be part of the same legal security service, had a joint
information service for the benefit of the entire public !.

The public should be informed of its rights through every media of
information, and we do not believe that the result will be to deprive the legal
profession of its livelihood any more than progress in public health and
the campaigns for safety on the road have resulted in the disappearance of
the medical profession.

b) FREE CONSULTATION 96)

96. The Commission also believes that the public defender should, from
the start, make free consultations available to the indigent public, and to
the accused and those condemned.

1 A system similar to that presently adopted in England should be adopted to advise
people charged with a criminal offence of their rights, A printed advisory form
should be prepared in as many languages as may be deemed necessary setling out
the fact that a person has the right to be represented by counsel if they so desire
and advising of the qualifications necessary to apply for legal aid and how one
may go about applying for legal aid. Such a form should be appended to all sum-
monses and handed to all persons arrested on warrant and should be posted in
conspicuous places in the cells of all police stations and in all city and county jails.
We also believe that all magistrates should similarly advise any accused persons
appeating before them without counsel and that the services of an interpreter
should be used for this purpose if necessary. Report of the Joint Committee on
Legal Aid, Province of Ontario, March 1965, p. 71.
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We believe that the public defender will progressively reach the point
where he is defending the majority of persons brought before the courts.
For this reason, this service could with less difficulty than any other organism,
arrange for periodic, visits to the individuals detained in prison institutions,
and bring their various problems to the attention of the courts. By asking
the public defenders to satisfy the requests for information and the needs
for consultation from the less favoured groups, the personnel of this service
will become trained to realize that an overall system of legal security
includes much more than the simple defence of the accused indigents
before the courts.

Moreover, the defence itself includes many more elements than is
generally realized. There are those who do not think it is necessary to defend
individuals who admit their guilt. Even amongst authors with narrow views.
it is generally admitted that the defence must go much further :

One view is that legal representation is not required unless there is some
contention or defence that cannot be adequately presented except by an advo-
cate. This is not confined to what lawyers call a defence but embraces 2
number of points that may be taken, such as: objection to a summons or indict-
ment (a rare occurence); a point of jurisdiction, usually because of alleged
failure to conform with procedural requirement as to notices and other matters
(not so rare) ; whether the prosecution produces evidence of every element of
the offence, Then there is the question whether the accused, if he is found
guilty, needs help in presenting any mitigating circumstances before he 'is
sentenced. If a charge is at all serious and it has not yet come before magis-
trates, there is a consensus of legal opinion that the accused’s interests need
watching, When there has been a committal for trial the position is different
the evidence of the prosecution is on the depositions, and by interviewing the
accused a lawyer can form a good estimate of what can be done or said fo
help him 1,

. Free consultation, like legal information, should form part of an
integrated system of legal security, However, consultation is chiefly of
concern to indigents, while information should be available to the entire
society 2.

! R.M. JACKSON, Enforcing the Law, New York, 1967, pp. 85-86.

2 The works of Mr. Loranger are again most eloquent on this aspect of legal security.
They make it clear that the dissemination of information resulted in a considerable
increase in the business opportunities (remunerative) of the legal offices,

The American formula of referral illustrates this situation very well. The
lawyers who undertake to participate in the system agree to give any person a
consultation of at most 30 minutes, free of charge, or for a nominal sum. England
(Appendix 12) has two similar systems, one for the indigents (3$0.50), the other for
the general public ($2.60). For meetings which might follow this first consultation,
the two parties come to an agreement.

In these different cases, the lawyers say that they secure their rewards for the
dissemination .of information.
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1t is necessary here to differentiate the various groups of impecunious
citizens.

— In the case of an accused person, the need for free consultation is

rather limited, since this group will benefit as will all citizens, from
a legal advice service. .
— There is need for free consultation inside the houses of detention.
— Numerous summary convictions might not always require the presence
of a defence lawyer before the court, but the fundamental rights of
the individual would be respected to a greater extent, if they were
preceded by legal consultation.

We have already indicated that whenever possible the summons should
be the normal procedure in preference to. the warrant of arrest. To every
summons issued there should be attached a circular giving full information
of the legal services available to the accused.

These examples do not exhaust the field open to free consultation. They
enable us however, to measure the extent to which a legal security service
would be deficient if it did not include a free consultation service.

The cases of the condemned individuals warrant special attention. Our
society all too often is led to believe that the citizen found guilty has lost
all his rights. By reason of the tight security in our prisons, it is extremely
difficult for a condemned person to inform a lawyer of the anomalies which
might have taken place in his case. In the same way, revocations, of
conditional freedom, or of the suspended sentence, take place without the
person affected by the decision having the opportunity to interest a lawyer in
his case. We believe that there will be many occasions for the consultation
service to be of use.

¢) SOCIAL INVOLVEMENT (97-101)

87. Today it is impossible to separate justice entirely from other social
problems which our civilization faces. If disturbances and dissentions are
increasing at an accelerated rate, the deficiencies in our administration of
justice are responsible to some extent. Undoubtedly, it is not only justice
that is involved, but it must carry, as does education, health or welfare, its
share of the responsibility for the discontent of citizens.

All of us, both as lawyers and as interested citizens, must d6 what we can
to eradicate the root causes of the large-scale public disturbances that have
recently become almost annual occurrences. Although defining those root causes
and solving the problems they pose, lie perhaps more properly within the juris-
diction of other learned professions ; lawyers cannot simply wait for the social
scientists to find the answers, We all know, in general terms, some of the princ-
ipal causes of riots, inferior housing, substandard schools, unequal employment
opportunities. All the rgsponsible elements of the community, including the bar,
must uct to alleviate these conditions by direct action, Bar association resolu-
tions are not enough; the efforts of the individual lawyer who personally in-

118

volves himself in the school board’s problems or offers his services to the lacal
equal employment agencies are vital,

There is another cause of riots, an equally generic and perhaps even more
serjous cause, that of “measured justice”. American courts unfortunately are
still not always blind to the color, class, creed or credit rating of these who
stand before them for judgment. Although in recent years, the bench and bar
have rejected the proposition that there will always be inequalities between the
rich and the poor in the administration of criminal justice, the problems of the
poor before the courts are far from solved ; the solutions must come through
the efforts of interested individuals?.

While the formula of public defender we are thinking of, will satisfy
the need for a defence before the courts, we also wish the less favoured
classes to be in a position to depend upon a team of legal specialists who will
be acting and thinking on their behalf. It is not a matter of creating other
social classes, nor to blame weaknesses in our social system on the differences
between the various classes ; it is rather a matter of recognizing frankly, that
insecurity is not strictly an individual problem, but that it affects every social
class, The dissatisfaction of a large part of the public with regard to justice,
could persist even if the indigents obtained the help of lawyers when they
appear before the courts. This insecurity will not be resolved unless our
population is basically convinced that justice is truly accessible to everyone.
It will not suffice to have “company lawyers” made available in rotation to
an indigent for an hour or so; the economically weak, through the efforts of
lawyers available at all times, should enjoy the same treatment in their
involvement with justice, as does the president of a company,

Faced with social problems and the necessity of reconciling the less
favoured classes and the administration of justice, we place our faith in the
public defender, by adding to his legal responsibilities, a marked and constant
interest in the social problem 2.

iy REFORM (98-99)

98. The public defender could only assume his social role successfully
if he had first-hand knowledge and understanding of the environment, the
habits, and the manner in which the economically poor citizens live. Aware

v The Legal Aid Briefcase, vol. XX VI (1968), p. 107.
2 “However, here it is important to point out that riot problems are not best met by
a large number of attorneys but by a proper organization of those that are available.
Legal representation must be coordinated into the overall emergency plans of
the city. The volunteer attorneys could be assigned well in advance of any full-scale
outbreak of rioting to predetermined emergency detention cenfers in sufficient num-
bers to handle mass arrests. Extra magistrate’s courts, again with predetermined
emergency staffs, could be organized to go into additional sessions perhaps in other
locations and around-the-clock if necessary.” Op. cit, p. 109,

119



i
{
H
i

- ;‘:‘Tnf’.":‘:_\,,

of the nature of the problems which thousands of such individuals encounter
daily, he would be in a position to press for necessary action and reforms
of both a legal and social nature.

Law reform is important in order to change the harsh conditions under
which the pocy live ; it is also an effective way to use scarce program resources.
The action that affects the lives of many people removes the necessity of handling
hundreds of cases on an individual basis.

In discussing law reform, it is needless to say that the lawyer’s principal duty
is to his client. He advances or retreats only as far as his client, informed of the
available avenues, determines. Still the lawyer should be aware of the law-reform
potential of any case, and he should advise his client of that potential. The
legal services lawyer is called upon to do more than represent individuals, for in
a sense he also represents the poor community. He must use his talents and the
law to attack the sources of exploitation or the causes of poverty in that com-
munity. His job is to end poverty, not merety to make it more comfortable. As
a result, he must understand the community and its problems in order to recog-
nize the opportunity for law reformt.

While such reforms might be legal and social at one and the same time,
they will never arouse sufficient interest amongst the specialists in law unless
a number of lawyers on a permanent basis, and as part of an organized
team, are at the service of the less favoured classes 2.

99. TLocated in the very environment of the indigent, the permanent public
defender will be more likely than anyone else to try for those reforms which
we have already linked to-the law and sociology. Merely by reason of his
presence, social work is more likely to succeed ; the defence of indigents
will be regenerated, the unhappiness of masses will be less desperate.
Moreover, the State is more likely to agree to expenditures required by the
public defender than to the expenditures solicited by private lawyers, As
one public defender has said :

Investigations are planned and carried out by a professional staff of two
investigators. A striking development in criminal law enforcement has been the
greatly increased use of scientific methods within the last few years. Alameda
County has kept abreast of this trend by permitting the Public Defender the
assistance of such specialists as psychiatrists, pathologists, and experts in the fields
of ballistics and criminalistics, or the study of physical evidence.

1 WILLIAM M. BARVICK, Legal Services Progran: Evaluations, in The Legal Aid
Briefcase, vol, XXVI (1968), p. 199.

2 « RByaluation of law reform efforts proceeds along two paths. Pending activities that
can be characterized as law reform as well as problems and areas where the project
sees a need for law reform, are discussed with the staff. Secondly, the evaluators in
their discussions with the poor, social welfare agencies, and community action agency
staff will attempt to pinpoint problem areas that may be suitable for law reform ac-
tivity. They will then review their findings with the staff to determine whether problems
in these areas have been coming to their attention and what kind of action has
been taken.” Op. cit., p. 199.
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) The assistance of medical witnesses is becoming especially significant, Hosp-
ital commitments are ordered instead of prison terms, medical treatment is
provided in place of punishment for the insane, and fulure crimes and other
personal tragedies are prevented because defendants are better understood !,

To an ever-increasing degree, public demonstrations are creating more
acute problems for lawyers of the defence as it suddenly becomes necessary
for them to foresee the study of hundreds and even thousands of new
cases 2, However, at the moment of a riot it is too late to start a rapid
conscription of all the defence lawyers available. The Quebec situation has
not yet caused us the nightmares which have been the lot of our American
neighbours. However, following the demonstrations of St. Jean Baptiste Day
on June 24, 1968, more than 200 rioters were called upon to appear before

the Montreal courts. This resulted in many delays, so much so that at the,

moment of writing these lines (January 1969) a number of the rioters have
not yet been judged. In our opinion this is inadmissible, and it shows that
in actual practice, our administration of justice and our defence Bar, are not
able to face up to social problems of this order, Undoubtedly our Bar could
as others have *, pass resolutions and endeavour to quickly organize new
1:nechani8ms. We believe that the formula of public defender, by bringing
into existence a permanent and polyvalent organism, can more easily adapt
itself to such critical situations.

The public defender, if he were located in the right milieu, would be in
an excellent position to forestall violence by being the voice of the less
privileged groups.

1 EDWARD T. MANCUSO, The Public Defender System in the State of California,

Chicago, American Bar Center, 1963, p. 12.

2 “Riots present extraordinary problems for defence. counsel. The crimes involved
are predictable, the robbery and theft charges growing out of the looting, the assaults
and batteries, the homicides, and even the conspiracies or the incitings to riots.
The elements of these charges will have to be proved in the usual way. It is in the
volume of cases and in the emotionally charged circumstances that the problem
lies.” The Legal Aid Briefcase, vol. XXVI (1968), p. 108.

3 “Be it resolved by the Executive Committee of the Association that the Association :

1. give the highest priority to attacking the underlying and triggering causes of
riots and implementing the recommendations of the Kerner Commission ;

2. appoint a special subcommittee to recommiend to the Board such policies and
other matters as are necessary to implement the resolution ;
] 3. appoint a Director of Urban Affairs whose responsibilities will include the
implementation of this resolution ;

. 4, pledges its cooperation to the Urban Coalition, the lawyer’'s- Commitiee for
Civil Rights, and other public and private agencies operating in this area ; and

5. encourage local Legal Aid programs to accord a similar priority to this work
and to appoint special committees and staff lawyers to focus all available facilities
directly on these issues.” Civil Disorders — Maundate to Legal Aid and Defender
Services, in The Legal Aid Briefcase, vol. XXVI (1968), p. 216.
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-« {i) INFORMATION AND EDUCATION (100-101)

100. Involved more closely and continuously in the surroundings and every
day lives of those who have need of legal services without having the means
to pay for them, the public defender could, to a greater extent 'and more
readily than private lawyers, inform and educate those whom he is serving.
For example, he could offer an accused under detention, free consultations
without creating any problem !.

Furthermore, the public defender would also be in a position to inform
the entire public of the legal services available to them, and of the rights to
which all are entitled. It is not difficult to see that through the public defender
system information and consultation assume their true dimensions within
an overall system of legal security.

Community education, of course, refers to the preventive law campaign and
the general publicity related to the availability of free legal services for the poor.
The poor frequently have a distorted idea of the law and also do not know what
kind of services lawyers perform. The goal of community education is to create
an awareness of when to seek the professional advice of a lawyer. The Com-
munity education program may include printing and distributing brochures, po§t-
ers, leaflets and handbooks. It may also include the use of newspapers, radio,
and television, or a speakers bureau. The contents of these presentations usually
describe the law in ordinary situations that affect the poor, how to avoid commOfx
pitfalls, and when and where to see a lawyer. Effectiveness depends upon siglph—
city and an ability to atiract and hold the interest of the poor client. In addition,
a companion education program is frequently created to instruct non-legal profes-
sionals and sub-professionals in the poverty community to identify Jegal problems
and make referrals to the legal services project when appropriate 2.

101. To achieve such resulis, the public defender must obviously have the
confidence of those he intends serving.

Community relations are important to program eflectiveness. If it is to
succed, the program must have the confidence and trust of the poor as to his
sympathy for their problems. To withstand the criticism that surrounds contro-
versy, the program should have the support of the bar, which is best equipped to
explain the lawyer’s role as advocate 3.

1 *For defendants in prison on tremand or awaiting trial, the Committee believes
the information folders insufficient due to many prisoners’ Jack of intelligence or
interest. Tt recommends appointing an officer whose positive duty is to inform_ all
prisoners of how to obtain legal aid and to help them complete the applicat‘lon‘,
however, in no event should this officer be considered a kind of lay legal adviser:
legal advice must be given only by lawyers under a legal advice procedure recqm-
mended by the Committee.” THOMAS FITZPATRICK, Legal Aid for Criminal
Cases in England : Part 11, in The Legal Ald Briefcase, vol. XXVI (1968), p. 235.

2-Op. cit.,, p. 196. :

WILLIAM M. BARWICK, Legal Services Program Evaluations, in The Legal Aid

Briefcase, vol. XX VI (1968), p. 200.

w
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With this in mind, the public defender should agree to establish his
{ocale in the very heart of the areas in which the underprivileged group lives.
He would establish his daily timetable in such a manner that the indigen’ts
could make use of his services without having to make additional financial
sacrifices when they wish to consult him. It would be unrealistic to pretend
to make a legal information service, or legal security available to indigents,
by expecting them to be able to go to the office of the public defender

between 9 and 5, particularly if the office is located in another sector of
the city. -

The review of administration and management focuses on the project direc-
tor’s administrative and supervisory ability. Dffices must be accessible to the poor
and should provide adequate and attractive working space. The office should be
properly equipped and have a law library large enough tor meet the daily” work
needs of the staff. ’ )

The lines of authority and the division and delegation of responsibility
should be soundly conceived and clearly understood by the staff. The orienta-
tion and training of non-legal staff and their subsequent supervision and evalua-
tion is important. In addition, perscnnel policies on working Lcurs, vacations,
sick leave, promotions, and grievance machinerv should be consistent with
sound office administration 1,

We do not believe that a programme of information established outside
the neighbourhood of those who are going to be served is adequate 2. The
complaints, to which our Annex refers, confirm this.

B — ANALYSIS OF THE OBJECTIONS (102-118)

INTRODUCTION

102, In setting forth the system of the public defender (paragraphs 38-44)
we have stressed the economic advantages. As the Commission is recommend-
ing a massive recourse to this form of legal security, it becomes necessary
to make a much more detailed study, and to assess the various objections.

1 Op. cit., p, 198.

2 “The Committee considers that the purpose will be adequately served by the com-
bination of a general publicity programme undertaken by the Law Society, notices
of the availability of legal aid to be posted in jails, lock-ups, and custodial institu-
tions throughout the province and a notice along the lines of the Edmonton pilot
project being furnished by the police to arrested or summonsed persons. The police
need simply distribute the notice ; they need not become involved in discussion or
giving advice, The notices containing perlinent information regarding legal aid and
its availability should be conspicuounsly posted up in every jail or lock-up throughout
the province so all persons in custedy are informed, without equivocation, as fo the

right to apply for legal assistance.” Report of the Joint Commitice on Legal Aid,
Ontario, March 1965, p. 73.
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The public defender in almost all cases is a successor to other legal
aid systems. This can be explained very easily : in a system of justice, where
the defence of the well provided citizen is traditionally agsumed by a lawyer
chosen by the accused himself, it was normal that in making services
available to indigents, the classical procedure be followed as closely as
possible. Furthermore, in the absence of the State, the field was left open
to private initiatives,

So that, to begin with, the interest and philanthropy of the lawyers in
private practice was counted on to assume the defence of the needy accused !,
The welfare of society and that of the Bar, were united, and the systems
which professed a full respect for the accused, also took equal care to have
the defence Bar in control of the legal aid field.

If later on, one became resigned to the formula of public defender, it
was because of the disproportion between the voluntary work of the
practitioners and the extent of the needs of society. The individual and
collective dissatisfaction on the part of lawyers, showed itself first, as one
might have expected, in the more populated zones 2

Following this, various systems undertook to remunerate the Jawyers
for their work related to legal assistance. We believe that they have difficuity

1 If this interest and benevolence had not been sufficient, the Bar in its own interest
would have made up the difference : in brief, it was worth more to also defend the
impecunious than to give the State reason fo-involve itself in legal aid.

2 The idea started and developed because the assigned counsel system in California
proved inadequate, particularly in our large metropolitan cities and densely populated
counties. It became almost impossible for trial judges to find private counsel to
defend ithe thousands of poor, ignorant, and friendless defendants who came before
our criminal courts daily, The very unsatisfactory experiences the courts were having
with the assigned counsel system became of considerable concern to those interested
in the proper administration of justice. The protection of the life and liberty of such
persons by such haphazard methods did not assure justice, or raise the public’s respect
for the administration of justice.

On the other hand, the impoverished man has the right to adequate protection
by la* of his life and liberty, To protect these rights is as much the logical and
proper function and charge of government as is safeguarding the health and morals,
or providing for the education, or its citizens,

Justice to each individual, regardless of financial conditions, race, creed, or
color, is the concern of all the public, and it is the duty of the state, rather than
private individuals, or agencies, to safeguard the rights of an accused person.

This is the opinion of judges, legal scholars, organized bar associations of the
nation, social workers, penologists, and many groups throughout the land, interested
in the proper administration of justice,

Tn 1914, after a thorough study of the problem the county of Los Angeles
established the office of Public Defender, whose duties are to defend any person
charged in the Superior Court with the Commission of a felony, misdemeanor or
contempt and who is without counsel or the means to hire one. EDWARD T.
MANCUSO, The Public Defender System in the State of California, Chicago, 1963,
National Legal Aid and Defender Association, p. 4.

124

in resolving their administrative problems, and that generally speaking,
they cost more than other formulas equally effective.

103. Without dwelling at length on the economic advantages of a system of
legal aid based on the formula of the public defender, we shouid however,
put the reader on guard against the temptation to jump to conclusions.
It is true, for example, that the public defender of Massachusetts is able to
serve the needs of the public with approximately $700,000 of State funds,
while the Ontario system cost many times this amount in its first full year.
It should be noted that the Ontario formula includes civil justice as well .as
griminal and penal justice, while the system in effect in Massachusetts is
Limited only to the criminal and penal sectors. There is still a difference in
favour of the public defender, but the economic margin separating the two
Systems may not be as great as one might be led to believe by a first glance
at the figures. However, further in this report (Appendix 18) will be found

tables which make it possible to compare the different legal security systems
on an economic basis. ‘

104. For many reasons it becomes necessary to make a detailed evaluation
of what the public defender would be within the Quebec confext,

First of all it should be pointed out that in most cases this type of
defender, even in the best American systems, only offers a limited legal aid
which does not at all include the related services we have described. From
our point of view, we would have the public defender responsible for other
social contributions offered by the legal security service. It therefore becomes
necessary to indicate how the public defender could include these new
duties in his traditional programme.

) In addition, the Commission intends to study the various objections
whicis are currently being made against this form of legal security, Tt is
quite evident that introducing a Quebec service of legal security based on
the public defender will provoke reaction in different circles. It is not easy
to answer all the arguments, but it is our desire through an analysis of ihe
objections, to place this controversial matter in its true perspective.

105. The formula of public defender is opposed by many. If it is readily
agreed that the system of a defender paid by the State has' economic
advantages, in some circles on the other hand, there is considerabie doubt
that the system always shows integral respect for the rights of the citizen.

‘Within the framework of this study, it is intended to list the most frequent

and most serious objections, and to evaluate their importance.

® In the first place it is stated that the public defender ‘registers a larger
number of guilty pleas than the lawyers in private practice.
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® The system of a defender paid directly by the State is also criticized because
it breaks the close relationship which should exist between the lawyer and
his client.

@ The system is considered as an attack on the freedom of choice which
should be the right of any accused person.

© It is also feared that this formula will make a civil servant out of the
adversary of the Crown: by having him responsible to the same employer,
the system ties the hands of the person who should be free to dispute every
statement made by the Crown.

® The system is also criticized on the grounds that the public defender system
deprives the lawyers paid by the State, of their independence.

@ Finally, it is emphasized that the system draws attention to the indigence of
the accused, while the Ontario system scrupulously preserves the anonymity
of the client.

1 —Too many guilty pleas (106-107)

106. As all systems of legal security must endeavour to defend the indigent
with at Jeast the efficiency which one might normally expect from a private
legal office, it would certainly be disturbing if the public defender used less
effort than his confréres to prove the innocence of his client. Nevertheless,
some authors state that the public defender registers guilty pleas more often
than lawyers in private practice 1.

The Ontario study committee states, for example, that 90% of the
individuals defended by lawyers paid directly by the State, have pleaded
guiity, while the private practitioners, according to the Ontario experience,
have secured acquittals in 50% of the legal aid cases of which they took
charge (p. 106).

It 'is sometimes said that public defenders advise their clients to plead
guilty more often than retained counsel since the defenders have less reason to
assert dilatory defences, especially if the client is in jail 2,

The Ontario study seems to infer from these figures that the public
defender frequently recoils in face of the enormity of his task, and simplifies

1 The most conscientious and zealous public defender is forced by the limitations
of time and resources available to select those he deems most worthy of his ef-
forts, Where there is a novel point of law to be urged, or bad law to be over-
turned, the public defender will select the case presenting the best factual setting
to urge the point, whereas the private practitioner must urge every available
defence for each individual client, subject only to his own individual judgment
of what is best for that particular client. LEWIS C. GREEN, Srate v, State, in
Journal of the Missouri Bar, 23 (1967), p. 112,

2 LEE SILVERSTEIN, Defense of the Poor in Criminal Cases in American State
Courts, American Bar Foundation, 1965, vol. 1: National Report, p. 53.
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some of the cases which he has charge of, by merely registering an expeditious
plea of guilty. Here again we have similar criticisms from some Americans

The pressure placed on both sides by heavy caseloads constantly en-
courages them towards time-saving “dispositions”. Even the most conscientions
o‘f public defenders may not realize when his advice to a defendant is subcons-
ciously motivated by expediency. Further, for the private lawyer, “an attack
upon the conduct of the prosecutor often becomes a duty”, 1

However, as we have already pointed out, there may be other inter-
pretations. A number of the innocent pleas, for example, are made by the
youngest lawyers who generally speaking, have less experience in negotiations
out of court and who wish to gain experience in the actual trial.

) Some criticisms are not answered as easily as that. In the eyes of some
private practitioners, more particularly in the United States, it is not necessary
for the public defender to have a heavy burden of work before neglecting

the interests of his client : his mental attitude is not that which is expected
from a lawyer for the defence !

These tactics, or fack of them, are generally not the result of overwork or
neglect, but of a philosophy which is anathema to our adversary system :

“The arguments made in its (the public defender system’s) favor makes my
blood run cold. They are all based on the fact that the public defender will
rtlot countenance unfounded defence and will not engage in dilatory or obstructjve
actics,” *

"‘(The public defender) saves time in not raising formal or interlocutory
questions for purposes of delay.” **

‘ “No effort was made to secure the release of defendants on technic-
alities,” ##* =
Canon 5 of the Canons of Professional Ethics states: *The lawyer is bound
by all fair and honorable means, to present every defence that the law of the,
land permits...” And what, pray tell, is a “technicality” if it is not a “defence
U}at the law of the land permits” ? But, of course “lawyers insisting upon the
rights of their clients can be an awful nuisance”, **** How many times has a
public defender been heard to refer to an indigent defendant as “My Client” 92

107. The statistics which we have been able to obtain from various American
sources do not, however, support such statements, For itg part, the American
Bar Foundation states that there is no noticeable difference in the number

1 LEWIS“((;. GREEN, Srate v. State, in Journal of the Missouri Bar, 23 (1967)
p. .
2 Op, cit, p. 114,
i * Dimock, 42 A.B.AJ. 219, supra note 25, at 220.
“* RH, Smith, op. cit. supra note 1, at 120.
“¥% Wood, Necessity for Public Defender Established by Sttistics, 7 ¥. CRIM.
L. & C. 230, 232 (1916) (Emphasis added),
wihEE Stewart, supra note 11, at 118,
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of guilty pleas registered by the public defender, and by the systems of
legal security based on the designated lawyerf. The Ontario committee
states quite definitely that there are no worthwhile statistics available on this
subject.

It should be realized, moreover, that the public defenders in a large
number of judicial districts do not receive a budget which enables them to
engage the required number of lawyers. It is certain that the lack of
personnel creates additional pressures on the public defenders and this could
explain, up to a certain point, a tendency ou the part of the State lawyers
to shorten the procedures. However, this does not seem to happen frequently.

A balanced judgment was reached by the Special Committee already referred
to in its report “Equal Justice for the Accused”. Mindful of the objection that
the loyalty and devotion of counsel might be affected, and recognizing the need
for protection of the office against control by a cotrupt political organization,
the Committee concluded : “In most of the jurisdictions examined by this
committee,, the public-defender system has the reputation of giving represent-
ation of a quality equal to that of the more qualified private attorneys who
practice in the criminal courts 2.

2 — Breaking of professional relationship (108-109)

108. Tt is feared that a legal security system using lawyers paid by the
State will not stress sufficiently the close relationship which should exist
between lawyer and client. It is our belief, that a close relationship can be
established just as well in the public defender system as in other forms of
legal aid, We believe, moreover, that the contacts would be much easier

-between the indigent and the lawyer who involves himself in the lives of

the impoverished.

1 In People v. Hood, 141 CA 2d 585, appeal in propria persona on conviction
of burglary : ) :

“ Appellant’s contention that the public defender was derelict in not taking an
appeal from the judgment herein is totally without merit. Undoubtedly, the public
defender was aware of the long recognized rule that appellate courts do not reweigh
evidence or pass upon the credibility of witnesses (People v, Newland, 15 Cal 2d
678) and contronted as he was with a sitnation which involved a conviction devoid
of any questions of law, it cannot justly be said that he violated the provisions of
Section 27706 Subdivision (a) of the Government Code which provides in part as a
duty of the publi~ defender to prosecute all appeals to a higher court or courts of
any person who has been convicted, where, in his opinion, the effect might reasonably
be expected to result in the reversal or modification of the judgment of conviction.”
EDWARD T. MANCUSO, The Public Defender System in the State of California,
Chicago, 1963, American Bar Center, p. 26. .

ELLIOTT EVANS CHEATHAM, 4 Lawyer When Needed, New York and London,
Columbija University Press, 1963, p. 54.
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Some of the other formulas have, in practice, shown themselves, to be
quite vulnerable to criticisms of this kind, Within the framework of the
current practice in Quebec, most of the lawyers who have taken part in the
legal aid service established by the Bar, have hardly had the time to establish
any kind of relationship with their clients. A close relationship in this context,
was even more difficult to establish because most of the private legal
offices were often given cases which were definitely of a kind not normally
handled by these offices. They are only just beginning to reverse this trend,
and it is actually being done, by having recourse to permanent lawyers.
Appendix 19 refers to these recent activities of the Legal Aid Bureau of
Montreal,

The formula now in use in Quebec as it applies to the relationship
between client and lawyer, warrants even greater criticism than that of the
public defender who would at least have the advantage of being more
specialized in criminal and penal law. :

This, however, does not answer all the objections :

The relationship between a lawyer and his client must be one of mutual
confidence, At least one federal district. court has judicially recognized that
such is not the case between a public defender and an indigent accused : “Petit-
tioner’s animosity toward the public defender was only natural, The public
defender was an employee of the state ; the state was prosecuting petitioner”.
From society’s standpoint, “it is almost as important that defendants shall believe
that they are petting a fair deal as that they actually get a fair deal”, ** 1,

109. Testimony given by different Americans, indicates, moreover, that the
public defender has no reason to envy the “client/lawyer relationship” of
the private practitioner responsible for a case of legal assistance 3. To these

1 LEWIS C. GREEN, State v. State, in Journal of the Missouri Bar, 23 (1967) p. 111,
* Hawk v, Hann, 103 F. Supp. 138, 151 (D. Neb, 1952).

“# Dimock, 29 N.Y.S. Bar Bull. 300, supra note 14, at 3086.

¢ The complacency of Massachusetts is underlined by the fact that her courts even
failed to follow the example of other states and to exercise the power to assign
counsel to such indigent defendants, It is true that the best that can be said of the
system of assigning counsels is that it may be better that no system at all, Among
its many weaknesses is the lack of thorough and expert preparation for trial essential
to success but ordinarily impossible to the lmwyer projected haphazardly into a case
which nearly always is brought to trial almost at once. But weak as this reed is, its
support was denied to nearly all Massachusetts citizens accused of crime and unable
to pay counsel to defend them, In 1917, the failure of the assigned counsel system

~ led to the establishment in New York City of a Voluntary Defenders’ Committee,
In 1933, a similar committee was established in Philadelphia.

A “Voluntary Defenders Committee” is a group of citizens who associate
themselves for the purpose of setting up and maintaining a permanent professional
staf of lawyers to conduct the preparation and presentation of the defence of
criminal defendants unable to pay for counsel. The committee itself serves without
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can be added declarations of eminent Quebec lawyers: they are most
conscious of the fact, that legal aid in its present form, does not engender
the same interest amongst practitioners as do “normal” cases,

It is thus easily shown that a system of legal security which designates
a private legal office does not mecessarily result in the kind of relationship
hoped for between the lawyer and his client,

The Ontario formula offers much better guarantees of success without
however, proving that a public defender cannot establish a satisfactory
relationship with his clientele. Actually they say :

The basic philosophy of the legal aid plan is that it perserves the normal
solicitor and client relationship between a legaily assisted person and a lawyer
of his choice who has agreed to act!.

Here again, we do not question the theoretical superiority of the
Ontario formula with regard to the necessary relationship between client
and lawyer. We believe, however, that the offices of the public defender,
even in the large metropolitan zones, maintain the same standards, as these
ofices have as many lawyers on their staff as there are in the large legal
offices or in one of the lists prepared according to the Ontario formula.
In addition, the public defender is more definitely aware of the habits and
the way of life of indigents.

3 —Distortion of freedom of choice (110-111)

110. What we have said about the confidential relations between client and
lawyer, applies to some of the American systems when they are criticized
for refusing to permit an accused the right to choose his own defendér 2.

We have already explained that the freedom of choice is subject to
limitations everywhere. We believe, moreover, that the formula of the public
defender, particularly in the metropolitan zones, permits a greater latitude
for the accused. For all practical purposes, the majority of accused do not
know the criminal lawyers, and are unable to indicate a preference to any

pay and its finances are sometimes precarious. But experience has shown that it can
find lawyers who, at least for a time, are willing to perform with zeal and com-
petence what they regard as a useful public service, at very inadequate rates of
compensation. LARUE BROWN, Egual Justice. under the Law, in Massachusetts
Law Quarterly, p. 57.

1 G. ARTHUR MARTIN, Legal Aid in Ontario, Toronto, p. 484.

2 In the opinion of the Committee this Scottish system of the Duty Solicitor is
preferable to the Public Defender, for in cases of serious consequence to the accused
where a not-guilty plea is entered the accused has the benefit of choosing his own
privately practising counsel, Report of the Joint Committee on Legal Aid. Ontario,
March 1965, p. 48.
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one!. Most of the time, the accused follows the suggestion of the police or
the legal aid bureau and gets in touch with the legal office which has been
recommended to him. In such circumstances, the choice of the individual
is just as limited with other formulas of legal security as with the system of
a public defender.

We believe, moregver, that the Ontario formula, notwithstanding the
differences which we have already indicated, does not protect the accused
fully against the risk of having his case fall into the hands of the youngest
members of 'zgal offices. Under considerable pressure by reason of their
own practice, senior lawyers have not the necessary time to devote to the
study and preparation of the legal aid cases. Even under a global plan of
legal security such as that of Ontario, which provides for the lawyers being
remunerated by the government for the services rendered to the accused
indigents, the fees paid by the State are stifl lower in most cases than those
which a lawyer would receive from an accused financially well off.

It may be concluded quite safely that in most cases it would be
impossible to secure the services of the highly placed specialists in the
practice of law, no matter what system of free choice was in effect. We may
even conclude that the system of a public defender would be more likely
than any other, to increase the number of legal competencies made available
to the public, and of course, free of charge.

111. Furthermore, the public defender, as we conceive him, should be free
to call in lawyers in private practice if his own service cannot supply the
necessary competencies in a specific case.

The Commonwealth of Massachusetts made use of this method for a
number of years until the office of the public defender developed the
necessary specialists. The history of the Massachusetts Defenders Committee
(Appendix 2) enlarges on this point,

4 — Functionalizing of the adversary of the Crown (112-114)

112, Those who oppose the formula of public defender state that the
establishment of such a system will constitute for all practical purposes,
the socialization of the legal profession and threatens to bring about the
disappearance of private practice, at least in the field of criminal law.

"~ 1 The assignment is made from a list of lawyers willing to undertake legal aid defences.

Where the accused expresses a preference for some member of this volunteer panel,
this preference is, where practicable complied with. When no such preference is
expressed or the accused knows no lawyer, one is assigned on the basis of the next
name on the list after the last previous assignment. Op. cit.,, p, 35.
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Undoubtedly the public defender will take charge of a considerable
number of cases, but this does not necessarily mean that there will be less
work far the private offices. Studies which have been made, would lead one
to believe that at the present time 95% of those who plead guilty before the
court have been up to that point, entirely without a defending lawyer.

On the other hand, it is estimated that between 80% — 90% of the
accused, plead guilty before the court. That is to say that at the present
time, the legal services of private offices are only made available to a
minority of the accused.

If society were to assume the responsibility for the defence of a large
number of the accused, it does not imply that the private offices are going
to see their share of the business disappear. The American experience shows,
moreover, that establishing a team of public defenders does not lead to the
disappearance of the defence Bar. In San Francisco, where the public
defender assumes responsibility for 75% of the felonies, and for 85% of
those accused of misdemeanors, the defence Bar is just as busy as it ever
was 1,

It is hardly necessary to stress the fact that private practice retains the
most lucrative part of the clientele.

113. If the establishment of a team of public defenders does not necessarily
result in a reduction in the number of clients for the private practitioners,
neither does it mean a slowing down in the defence of the accused indigents.
On the contrary, the formula of a public defender assures an even greater
consistency in the defence, and helps to speed up the process. It is fortunate
that this is so, as one of the consequences of a legal aid system is generally
an increase in the number of cases.

It has been noticed that where the chosen or designated lawyer is
remunerated by the State on an hourly basis, there are increasing post-
ponements, as there is no economic urge on the lawyer to resolve a case as
quickly as possible. The public defender, on the contrary, by reason of the
number he handles, has no reason to prolong a case unduly.

1 The decisions of the Supreme Court of the United States will moreover, call for

an increasing number of defence lawyers, It is straining credulity to believe that
the public defenders could assume ‘all these new responsibilities :
If the Supreme Court does extend Gideon to misdemeanor and juvenile cases, per-
haps a public defender will be necessary and desirable for those cases, though even
this is quite debatable, However, proponents of the public defender system (or
circuit defender, or regional defender) do not limit their proposals to those changes
which they ciaim have multiplied the scope of the problem. Rather, they propose
that lawyers hired by the State will represent all (or virtually all) indigent defendants
at all stages of all criminal proceedings, to the exclusion (or virtual exclusion) of
private counsel. LEWIS C. GREEN, State v. State, in Journal of the Missouri Bar,
23, (1967) p. 108.
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“A defender system assures continuity and consistency in the defence of
the poor, whereas an assigned counsel system results in great variations from
one case to another. The truth of this proposition depends on how well the
two kinds of systems are operated. In a defender office where the salary range
is adequate and other conditions are favorable, turnover is likely to be low and
continuity is assured. The larger defender offices, with a staff ranging in size
from a few lawyers to 60 or more, is much like a law firm of the same size. In
both, changes in personnel occur only gradually over a period of years. The
attorneys in the office learn to work together and they build up files of plead-
ings, motions, and briefs that can be used in later cases”!.

The various courts in the United States, including the Supreme Court,
have on different occasions evaluated the services offered by the public
defender. The American jurisprudence includes, apart from isolated criticism,
many statements by judges praising the efficiency and the professional
conscience of the lawyers, paid by the State, and made available to the
accused indigent. '

114, It is also important to emphasize that in the opinion of the public
defenders themselves, this system enables them to obtain a greater cooperation
from the Crown prosecutors 2. Not only does the public defender deny the
allegation of collusion of any kind with the public prosecutor, he also points
out that he benefits from a much easier access to the evidence in possession
of the Crown prosecutor, or the State. Those opposed to the public defender
admit this fact, but they complain about it.

“In a defender system, the defender and the prosecutor have a continuing
relationship, thus assuring better cooperation between them than is possible
between an assigned counsel and a prosecutor. Defenders and prosecutors wete
both asked to comment on this in the interview.” 3

The following lists some of the questions which were asked of the public
defenders within the framework of the American enquiry :

1 LEE SILVERSTEIN, Defense of the Poor in Criminal Cases in dmerican State
Courts, American Bar Foundation, 19635, vol. 1: National Report, p. 47.

2 In St. Lounis County the public defender daily secures from the prosecuting aftorney
a list of the persons against whom warrants were issued that day. He interviews
these persons in jail before they are scheduled to appear before the magistrate
(which, as noted above, is often for their preliminary hearing). He appears before
the magistrate for those he will represent. Transcripts are made of all preliminary
hearings. By agreement, half of these are recorded by the stenographer of the
public defender’s office, and half by a stenographer from the prosecutitg altorney's
staff. DUANE R. NEDRUD and JULES B. GERARD, Missouri, in LEE SIL-
VERSTEIN, Defense of the Poor in Criminal Cases in American State Courts,
American Bar Foundation, 1965, vol, 3: Missouri-Wyoming, p. 413. This is not
necessarily good.

3. LEE SILVERSTEIN, Defense of the Poor in Criminal Cases in American State
Courts, American Bar Foundation, 1965, vol, 1: (Appendice C, Form IV, question
14), p. 48,
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@ Is it easier for you to obtain information from the state prosecutor than
it would be for other lawyers ?

@ What is the policy of the state prosecutor with regard to making
available to you, confessions, statements by witnesses, expert opinions,
exhibits, etc. ?

@ Do they allow you to use the investigation services of the state
prosecutor ? 1

Generally speaking, the responses confirmed the excellent relations
between the lawyers representing the State and those representing the indigent
citizen. It is important however, that they work at arm’s length — otherwise
the public and the Bar would be justified in suspecting collusion :

A further tendency inherent in the public defender system is for counsel
in the defender’s office to engage in too close and too frequent cooperation with
prosecutors with whom they are in daily contact. “Creation of the office of
Public Defender would result in a majority of cases being prosecuted and
defended by the same set of men.”* This may work to the benefit of one
defendant and the detriment of another 2,

5 —Lack of independence (115-117)

115. Is the relationship between the State prosecutor and the lawyer of
the accused too close ? This objection, to which we have already alluded,
is the one currently invoked against the system of the public defender : the
lawyer thus turned into a civil servant, is nothing other than an employee
of the State, and therefore much too close to the prosecuting lawyer,

The American judges have quickly answered this objection.

The judges agreed unanimously as to the invalidity of the objection noted
in question 13 of the judge's interview: “Some lawyers say that the public
defender cannot be completely independent and zealous in representing indigents
because he is just another public official paid from the same sources as the
district attorney and the judges.” One judge added that the defence is likely
to be more vigorous and expert because of the extensive experience of the
staff attorneys and the spirit of competition that has developed between them
and the prosecutor’s office. Another commented that the representation is never
underzealous and in his opinion it is sometimes overzealous to the extent staff
atforneys press meritless technical legal points 3.

1 Ibidem.

* 17 A.B.AJ. 141 (1931) (summary of a report adopted by ‘the Cleveland Bar
Association opposing the public defender system).

2 LEWIS C. GREEN, Staie v, State, in the Journal of the Missouri Bar, 23 (1967),
p. 110.

3 HENRY 1. PRICE, District of Columbia, in LEE SILVERSTEIN, Defense of the
Poor in: Criminal Cases in American State Courts, American Bar Foundation, 1963,
vol. 2: Alabama-Mississipt, p. 136,
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116. However, it is not all as simple as that. There are, in fact, different
ways of putting pressure on the public defender and of restricting his
independence.

State v. State. Regardless of how a public defender is selected and whose
supervision he may be subject to, he is always potentially subject to pressures
from the courts, from public officials and other political figures, from the press,
and from the public in general.

“I also recognize that an attorney, acting as a public defender might never
face or, if faced (with), never succumb to pressures of girvernment in doing his
duty. After all, Federal judges are on the payroll of the Government and, yet,
they rarely face improper Federal control. But, the position of an attorney, ap-
pointed as a public defender for a short term of years and, perhaps young and
ambitious, as opposed to. , . a judge with lifetime tenure is so great that a compar-
ison is not possibie. The better comparison, of course, is that betwecen public
defender and prosecutor. And, there is no question that Federal prosecutors
are subject at times to pressures from above” 1,

These pressures are exercised in a very subtle manner. In an adversary
procedure such as ours, the two parties must constantly utilize every tool
available to them in the hope of convincing the court of the justice of their
arguments. Within this perspective it is obvious that the public defender
would not be doing justice to his cause, and he would seriously hurt the
rights of his clients if he were to show himself fearful and pusillanimous at
the idea of opposing some judges 2.

In most cases, the defence Bar believes that a lawyer paid by the State
would never dare to show the same aggressiveness, and the same dynamism
as the Tawyer in private practice 3,

The opponents say that the public defender has not the necessary
independence to assure each indigent having a full and complete defence :
they say it would be sufficient for a judge to make known his annoyance

1 LEWIS C. GREEN, State v. State, in Journal of the Missouri Bar, 23 (1967) p. 109.

2 Though the public defender may rarely encounter serious pressure from the public,
the more subtle day-to-day pressures from the judges before whom he appears
constantly represent an even greafer threat fo the adversary system.* Even the most
able, most impartial judges make mistakes. “Of course, we know that private lawyers
must often run counter to the wishes of the judge”. Op. cit,, p. 110,
* “Aside from the issue of the control over a Federal public defender by the
Government, there -exists the more limited issue of possible unjustified control by
the Federal judiciary.” 110 Cong. Rec. 445 (1964), (remarks of Representative
Moore).

© 3 Only private counsel can deal effectively with judicial intransigence or misconduct.

“A private attorney is less likely,.. to be as amenable to court pressure for fast
disposition of cases as a defender. Consistent with an adversary system of justice.
he is better able to put the interests of his client above all others.” * Op. cit., p. 110.
* Comment, Representation of Indigents in California — A4 Field Study of the Public
Defender and Assigned Counsel Systems, 13 Stan. L. Rev. 522, 564 (1961). '
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and the public defender, feeling himself threatened, would suddenly reverse
himself :

Further, in every criminal trial there are borderline questions of what
defence tactics are proper and what are not, A certain piece of evidence which
cannot be directly put before the jury may be elicited indirectly. Prosecutors
labor tirelessly to inform juries of the prior records of defendants. The public
defender will always be under pressure to err on the “safe” side when consider-
ing trial taclics which may draw a rebuke from the court 1.

117, By contrast, other writers believe it to be perfectly possible for a civil
servant to successfully withstand the pressures exercised on him by his
superiors or by other departments of the public administration.

We have the public defender for criminal cases. I see no reason why, in
some communities where the bar and the public generally saw fit, we should not
experiment with public counsel, publicly paid to serve as advocates for both the
civil and criminal problems of the poor. I suppose most lawyers are familiar
with the continning controversy as to the desirability of the public defender,
and there are two sides to that, obviously — my side and the erroneous side.
My side is a belief that there is no reason why a government servant paid out
of government funds could not fearlessly and whole-heartedly fight for the
interest of the poor against the government itself. We have many instances in
our government of private interest, as it were, being built into and being
represented By government agencies. And this possibility should, I would think,
appeal to some communities as one device for dealing with the general public
problem we are discussing 2.

6 — Publicizing indigency of clients (118)

118, And finally, the system of public defender is criticized because it draws
attention to the indigency of the accused ‘being defended. It is possible to
answer this objection superficially by saying that any reference to the
impoverishment of a client in no way affects the carrying out of justice.
However, if the purpose of any system of legal security is to place all

citizens on an equal footing, it is important to take the necessary measures’

to respect and protect personal pride.

In actual fact, different systems which follow the principle of a
designated or assigned lawyer, make the indigency of the client known
publicly, and this always seems to be an affront. In recommending the public
defender system one of the objectives would be to eliminate as much as
possible, any publicity about impoverishment.

It must be admitted that merely the presence of a public defender beside
an accused creates the risk of the latter being considered as an impoverished

1 Op. cit., 3. 110,

2 MARVIN FRANKEL, Experiments in Serving the Indigent, in National Conference
on Law and Poverty, Washington, 1965, p. 75.
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citizen. Precautions could be taken which we hope would contribute to
minimize any reference to poverty.

First of all, we are not suggesting the setting up of any objective criteria
for judging the indigency of an accused, and we are opposed to any
systematic verification of the pecuniary resources of the accused. In this
way the number entitled to the services of the public defender would be
increased and would include citizens of limited ‘resources as well as those
who are absolutely impoverished.

In the second place, we would like to leave the door open to partial
compensation. In other words, the accused who have insufficient financial
resources, might however, be able to pay a part of the cost of their defence.
(There is no question of refusing any defence under the pretext that the
individua! is unable to make partial compensation.)

This would help to minimize the publicity with regard to indigency.
Seeing the public defender beside an accused would not enable anyone to
deduce automatically that the State is undertaking the full responsibility of
the costs of the defence. Frequently, and more particularly early in the
proceedings, the public defender would be acting on behalf of individuals
who can pay for their defence. He should never refuse to act — being
prepared to recover unjustified expenses subsequently, Thus, it would be
impossible to be certain whether or not the accused is an indigent. This
second point is only a minor one. If we intend to achieve the discretion
needed, it will be easier to do so despite the complexities involved, by making
provision for the system to include, defendants paying nothing, and also
defendants offering partial or full compensation.

C — ASSESSMENT OF CRITICISMS (119-129)

s

119. An evaluation of the criticisms of the legal security system based on
the public defender, shows that the most scathing objections come from the
criminal lawyers themselves. On the other hand, favourable comments are
found at almost all levels of society without excluding the Bar itself.

In listing the objections we start with the reservations found in
statements of private practitioners. Notwithstanding this, we repeat — the
opinion of most Quebec lawyers appears to tend towards a public system
of legal security.

1 — Necessity for Government intervention (120-122)

120. It is said, and with good reason that a powerful Bar is one of the best
social guarantees against the passing of unjust laws, and against the
excessive government administration.
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The organized Bar is society’s foremost lines of defence against unjust
laws and unjust officialdom. It is the responsibility thereof constantly to scruti-
nize the administration of the criminal law to see that our system does the best
possible job of sifting the innocent from the guiity 1.

It can be assumed from this that the Bar has a very direct responsibility

in the defence of indigent citizens. It is even pointed out that the Code of

Echics of the lawyer obliges him in all conscience, to assume with his
colleagues the task of defending all impoverished accused 2.

However, it will be admitted that the specific problem to be faced is
that there are not many criminal lawyers and they cannot meet the needs
of the public which have grown tremendously. This paradex, however, is
not enough to allay the fears oi those who do not wish to have the State
intervene in the defence of accused indigents. On the coatrary, they wish
to see a legal security system introduced which will not restrict the role of
the Bar, but which will give it the financial means to extend its social
responsibilities 3.

121, The Bar objects to the intervention of the State in the defence of
indigents, chiefly, because the same employer would control the different
participants : the judge, the Crown prosecutor, the defender of the accused.

“A public defender system would concentrate entirely too much power in
the hands of three people in the administration of justice -— three government
people : the U.S. attorney, the public defender, and the judge... This sort of
system is contrary to our time-honored system of checks and balances.” *

“Most fearful, however, is the clear and present danger that would exist
to our basic liberties if a Federal public defender system was established.” **

1 TEWIS C. GREEN, Srate v. State, in Journal ¢f the Missouri Bar, 23 (1967) p. 117.
2 There is every reason to expect that in a free society, members of the legal profession
shall share the burden of prolecting the innocence of those accused of a crime unless
and until proven guilty. A lawyer’s code of ethics demands such, A system of
government based on liberty and justice can demand no less. ¥ Op. cit., p. 117.
* 110 Cong. Rec. 455 (1964), (remarks of Representative McCulloch),

3 Participation of the Bar should be broadened rather than limited. * The Attorney
General’s Report on Poverty and the Administration of Federal Criminal Justice
is unequivocal in its support of the assigned counsel system :

“Positive values are gained from the widespread participation of the Bar in these
cases. .. Many problems in the administration of criminal justice both at the Federal
and State levels, resuit from absence of involvement of most lawyers in the practice
of criminal law. An almost indispensable condition to fundamental improvement of
American criminal justice is the active and knowledgeable support of the Bar as a
whole. .. The committee believes it is highly important that the system of adequate
representation should encourage rather than obstruet such participation,” **

The public defender system will entrust the task of safeguarding. our rights from
public officialdom to public officials, Who will watch the watchers ? Op. cit., p. 117.

* Christesen, supra note 60, at 743.
** As quoted in 110 Cong. Rec. 455 (1964), (remarks of Representative McCulloch).
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) Congress chose to reject the public defender system and to compensate
assigned counsel instead. ##% 1,

This obviously raises the spectre of collusion between the various
parties. The fact that the participants are so close to each other, implies
say the lawyers in private practice, that no public defender would daré
venture to the extreme limits of his efforts and means, to secure for the
indige:nt, a defence equal to that which would be given to him by a lawyer
who is not a civil servant. In other words, the defence, if made by the
public administration, would become emasculated.

. _Eprthermore, those attacking the public defender system are of the
opinion that a direct intervention of the State, in the defence of indigents
will aggravate the sense of alienation already felt by the citizens. The accuseci
would find it difficult to understand the part he would play in a drama in
which the State enacts the roles of prosecutor, defender and judge :

:]?here is another, more subtle but nonetheless quite real, difficulty with the
?ubhc defender system. One of the greatest problems facing us today is the
mcre_ased alienation of segments of our population from the society in which
we .lwe, and the exploitation thereof by demagogues, Regardless of how ef-
fective a defence may in fact be provided, this feeling of alienation cannot
help but be intensiﬁed when the state prosecutes a defendant with ope hand
and purports to defend him with the other 2,

122. Notwithstanding these criticisms of the Bar, which are intended to put

sc;ciety on guard against the risks of an ubiquitous government, the Bar
admits,

a) that society itself must assume the financial responsibilities of a system
of legal aid;

The conclusions of all those studying a problem similar to that with which
the Committee has been charged is that at the present time and having regard
to the present attitude in these matters throughout the Anglo-American world
of law, the demand for fegal aid cannot be adequately met by purely voluntary
services of the profession. The conclusion of this Committee is the same. The
legal profession cannot and should not continue to carty a burden that is ihe
responsibility of society as a whole 3.

If any system of legal security reccives a financial contribution from the
government, 1t is no longer possible to think of it as legal security offered
benevolently and exclusively by legal associations.

T LEWIS C. GREEN, State v. State, in Journal of the Missouri Bar, 23 (1967), p. 115
* 110 Cong. Rec. 448 (1964) (remarks of Representative Willis). T
## 110 Cong. Rec. 455 (1964) (remarks of Representative McCulloch),
#%% Criminal Tustice Act of 1964, 18 U.S.C. & 30064 (1966 Supp.).
2 Op. cit, p. 111.

3 Report of the Joint Commitiee on Legal Adid, Ontario, March 1965, p. 97,
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b) That none of the systems of legal security, even amongst those which
have been formed according to the methods laid down by the Bar, have
been able to answer the needs of a public sitch as ours without engaging
a number of lawyers on a permanent basis.

In Ontario for example, the Bar is very strongly opposed to the
introduction of a public defender system, but the legal security system of
Ontario already includes a number of lawyers on a full time basis.

‘While the Bar of Ontario is overwhelmingly opposed to the inauguration
in Ontario of a Public Defender system of the type now operating in certain
American . cities, it is clear that in Toronto in particular, and probably in two
or three other centres, the fulitime Local Directors could and shoult handle
a great many matters for which a Public Defender’s office might be responsible
such as minor offences, bail, remands and pleas of guilty, where the accused is
satisfied with the advice given him by the Local Director or a member of his
legal staff. However, the Society strongly holds the view that the applicant for
legal aid, civil or criminal, should be entitled to choose his own counsel from
the roster of those available under the legal aid plan 1.

It is necessary, moreover, to weigh the objections made against the
system of public defender. The same author who at one time feared that a
defender paid by the state would not assure an independent defence, now
fears that the public defender is too successful in his defence of the guilty :

How much greater is his indignation when he learns that a civil servant
remunerated with his own money, has secured the acquittal of an individual
he knows to be guilty 2.

Financed by the State, any legal security system becomes an undertaking
in which society itself is involved. Unless we return to a period when the
philanthropy and benevolence of private lawyers were sufficient for the
defence of indigent citizens, we must expect to see the State at the side of
the accused indigent. This does not mean, however, that the presence of the
State will deprive the citizen of a full and complete defence. Finally, even
the experiences within the plans conceived by the Bar show that legal
security systems must include a number of lawyers engaged on a permanent
basis in the defence of indigents, particularly so in the more populous centres.

Almost all the analysts are in agreement with these first conclusions.

2 — The state can maintain the high standard (123-124)

123. There is nothing to justify the conclusion that the permanent public
defender would be less likely to defend the interests of an accused than an
assigned lawyer or a lawyer chosen by the accused himself,
1 Op. cit.,, p. 95.

2 LEWIS C. GREEN, State v. State, in Journal of the Missouri Bar, 23 (1967) p. 109,

140

G o et g g

o g

A S DB ¢

et Top it g

E\{en if the number of guilty pleas made by public defenders are
proportionately higher than in the case of lawyers chosen by the accused
(proof of this has not been established) this could result simply from thc;
fz}ct that the public defenders have more guilty persons to defend. It is not
difficult to imagine that the accused who is innocent would be prepared to
make a greater financial effort to retain and pay for the services of a lawyer
than wguld a guilty person. This argument may not be altogether valid, as it
could just as easily be said that the innocent persorf conﬁdent’ that
establishing the facts will vindicate him, will refuse to pay a;ything at all, ‘

The essential is :

a) that at the present time it cannot be established that a team of public
defenders working under normal conditions and with a sufficient budeet
(=}

defend indigents with less interest i
: and effort than lawyers in pri
practice ; " private

b) that it is much easier to check the behaviour of the public defenders than

to evaluate the constancy and efficiency i
ve 7 a cy of a grou
practitioners. ’ BOp of private

124. The quality of the professional services render i
& ed b tl
warrants a careful examination 1. Y fhe public defender

At the present time there are scarcely any scientific methods of

_ Reviewing. the quality of professional representation is probably the most
difficult pa.rt .of an evaluation. All lawyers have their share of dissatisfied clients
Although it is tempting to sit and second-guess past decisions, any experienced.
!awyer knows that many decisions are made under pressure’and resylt fi'om
judgments rpade at critical points in rapidly-developing situations.

'Recogmzing these factors does not dispense with the need to judge the
quality Qf service. If programs are going to achicve high standards of perform-
ance, critical judgments on the quality of representation must be made 2.

1 Althoug_h “Legal Services” is a national program with uniform national stahdqrds
evalugt:ons must take into account regional and local obstacles and problems‘ anc’i
the size and age of a program. The two-lawyer rural program cannot be judged b
the same standards as the large urban program with law school affiliation, and ch

- program that has been operating for only six months has a different set ’of needs
problems, and potentialities than the program that has been in existence for q
number of years. Finally, techniques of evaluation are constantly undergoing revisio;
fmd refinement. WILLIAM M. BARVICK, Legal Services Program Evaluation
in The Legal Aid Briefcase, vol. XXV1 (1968), p. 195 "

2 0p. cit, p. 197, ‘ '
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We believe that the system of legal security utilizing the public defender
on a permanent basis, could better than any other, provide for periodic
evaluations of the professional services rendered by the legal personnel.

Far from playing a harmful role, the State could equalize the odds
amongst all the accused. Undoubtedly, the Bar could theoretically do this by
exercising strict control over the professional ethics of its members, but this
would always be of a negative nature and limited to serious abuses L.

In still another way, the direct intervention of the State on behalf of
the defence, could contribute to improve the quality of the services offered.
It would seem to be much easier, as we have already indicated, to make a
number of specialists available to the public defender, which would not be
the case for the lawyer in private practice 2. By the force of circumstances,
the State would do this more willingly within the framework of a system
controlled by a budget.

1 After discussions with the local bar, staff attorneys are interviewed regarding their
standards of practice. Pleadings and briefs ‘that are matters of public record are
reviewed along with memoranda of law that do not contain privileged information.
In this phase of the review, the principal questions are : How well does the lawyer
prepare for trial 7-How well does he use the rule of civil procedure, and how well
does he investigate the facts and the law ? Is he too quick to negotiate and settle,
or does he press the opposition on behalf of his client ?

The second phase is, how well does he know the law ? Needless to say, no
lawyer can be expected to carry all of the law around in his head ; however, in areas
where his clients have frequent problems, he should be able to discuss the law
accurately. Bvaluators will discuss the law with the staff attorney and attempt to
judge his general knowledge and understanding, his ability to identify issues, and
his awareness of recent developments in the law. He should be aware of the issues
being raijsed and the decisions handed down in cases reported in advance sheets and
similar publications. Finally, the evaluators review the staff attorney’s ability to
interview clients creatively. This may be done with hypotheticals or by discussing
cases handled. Other people in the poverty community with first-hand experience
of the office will provide valuable clues. Op. cit,, p. 198.

2 For the proper preparation and trial defence of the accused, it is particularly neces-
sary that funds be made available for the proper investigation of the case and, if
necessary, substantial funds for refaining qualified expert testimony.

Under the circumstances us they exist in this state, which is unique, it seems
that the establishment of a public defender system would better provide for adequate,
experienced, and competent defence counsel for indigent accused persons, Some
defence attorneys felt that, due to what they thought to be a basic distrust on the
part of indigent accused, of the public defender, these persons would make more
effort to secure funds to obtaih retained counsel if a public defender system were
established, rather than resorting to free counsel because of alleged indigency. Be
that as it may, it seems that something in the nature of the public defender system
could well be utilized in the Clark and Washoe County areas. As to the rest of the
state, it would not be economically sound, since the population is too small. JOHN
P. FOLEY, Nevada, in LEE SILVERSTEIN, Defense of the Poor in Criminal
Cases in American State Courts, American Bar Foundation, 1965, vol. 3:
Missouri-Wyoming, p. 455,
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o Whether one agrees or nof, the fact remains that the public defender
is in a better position to make use of specialists on behalt of the indigents
tha'n can be done by the lawyer in a private practice. This i an area in
which State participation can raise the level of the defence.

3 — Independence is possible in a State service (125-127)

125. One of the criticisms is that the presence of the State at the side of
the accused indigent, takes away from the defender, the independence so
essential for a full and satisfactory defence of his client.

.In our opinion, this objection has no validity if the Act establishing the
service of legal security provides the necessary precautions for selecting the
Pqector of the service. In other words, if there ever was danger of
intimidation, it is reduced to nil if the public defender does not owe his
emp19yment to an authority or an individual who could exercise pressure
on him.

fl‘his criticism which is advanced in theory is not proved in actual
p‘ractlce. In the United States we see a wide range of public services of legal
aid which have shown these fears to be unfounded, even though the public
defender is in every instance, like the prosecutor, a public employee

In those jurisdictions where he has been named by, and is resi:»onsible
to, an authority other than that which administers the State prosecutors, the

Director of the public service of legal security has retained his complete
freedom.

As examples

In Massachusetts it is the magistratu i i
‘ ; re ‘which selects and supervi
Director of the service. pervises the

In San Francisco, the Director of the service |
, rvice is elected by the i

of the county. g popvation

In Los Aggeles, a civil service commission establishes a list of the
three best candidates and leaves the fina) choice to the executive of the
County. |

Whatever the formula used, jt can be seen that it is not difficult to
prevent {he government authority from making nominations to suit itself !
and possibly on the basis of favouritism. ’

1 The stat‘ut‘e provided for a Massachusetts Defenders Comimittee of eleven membe

» to administer a statewide system under which counsel are provided to indj er:
defendants required by statute or by rule of court (Rule 10) to have counsel de:r
Rule 10, as amended in June, 1964, counsel must be made available fo'r ever
~defendan!c charged with a crime for which a senferice of imprisonment ma bZ
xmposed. As originally passed, the appointment and overall control of the ‘Cyo -
mittee was lodged in the Judicial Council but has now been given, as was at ﬁr;lst
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126. However, it is not sufficient for the nominations to be made sensibly :
it is necessary to add to this the greatest freedom of action.

Generally speaking, as is the case in the county of Los Angeles, the

American legislation grants the Director of a public service of legal security
a great deal of discretion in the administration of his service. !

We propose giving the Director of the service, complete independence

from the moment of his nomination. Not only should he be independent of
the authority which administers the activities of the Crown prosecutor, but
he should not receive his nomination from the magistrature. We do not

think that it is fully reassuring for the public defender of Massachusetts to

owe his position to men whom he is called upon to convince and even
contradict,

127. On the financial basis the public defender promises an even greater
guarantee of independence than any other formula of legal security, by
reason of the fact that at no time, nor from any point of view, does he
depend on his client for his remuneration.

Undoubtedly as is always the case, an individual may find a way to
abuse the law, but there appears to be agreement that the formula of the
public defender reduces the risks of exploitation of the accused indigenc
te the minimum.

Institution of a defender system eliminates the likelihood of the undesirable
practice sometimes found in assigned counsel systems, whereby the attorney at-
tempts to get a fee from the defendant or his family, and if he receives none or
only a small amount, he does little work for the defendant, Although the present
survey did not uncover any reports of this practice, the literature indicates that
it used to be a problem in several Iarge cities. Advocates of a defender system
have asserted that elimination of this practice is an advantage of the system 2.

proposed, to the Supreme Judicial Court which appoints and may remove its
members and must approve its rnles and regulations. LARUE BROWN, Equal
Justice under the Law, in Massachusetts Law Quarterly, XLX, 1965, p. 60 .

1 The County Charter, under which the office of Public Defender was created,
provides ;

Section 23, Upon request by the defendant or upon order of the court, the
Public Defender shall defend, without expense to them, all persons who are not
financially able to employ counsel and who are charged, in the Superior Court,
with the commission of any contempt, misdemeanor, felony or other offence. He
shall also, upon request, give counsel and advice to such person, in and about any
charge against them, upon which he is conducting the defence, and he shall prosecute
all appeals to the higher court or courts, of any person who has been convicted
upon any such charge, where, in his opinion, such appeal will, or might reasonably
be expected fo, result in reversal or modification of the judgment of conviction.
ERLING J, HOVDEN, Biennial Report, Public Defender of Los Angeles County,
po3 '

2 LEE SILVERSTEIN, Defense of the Poor in Criminal Cases in American State
Courts, American Bar Foundation, 1965, vol. 1: National Report, p. 48.
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4 — Speed and uniformity (128)

128. All things considered,

1. The public defender shows itself
to be an e i i
formula for the defence of accused indigents ; "onomie aad effcient

2. On condltlpn that the independence of the Director of service is ass d
by a SRGCLﬁc procedure with regard to nominations, which will i
fxllow him full freedom of action, the public defenéier has
independence as any lawyer in private practice ; e

whom he can establish excellent i ; )
of action ; telations without losing any freedom

4. In favour of the public defender, it is important to stresg the speed with

also
much

A full-time defender supported either by private phil
funds, or a combination of both, is the most desirablz
problem of ‘indigent defendants in the criminal courts
fu]ly‘ professmr%a'l treatment of the problem of the indfge;nt defendant and
ppsmble s%xpe.rvxsmn by the courts and the bar of the quality of the ? o ma%ces
given to indigents. It gives some assurance to the defendant that lex)sr e::gﬁ::;?

tdtlon 1s in the hdnds Of a perso Wh() is f ﬂuy traine a
2rson i
o : d :nd Competent m the

The great defect of the assi

in the quality of representation
basis 2,

anthropic or by public
metl.md of handling the
This system assures a

gm?d counsel system is the enormous variation
given by counse] assigned on an individual

Reference to this problem will b i
. e found in the following works. W “
of the Public Defender in the Administration of TJustice,” I\fov. O(IJS’ 1197{2 IZII(‘IcC)Z

Angeles) ; Dimock, “The Public Def :
abar o (1956) (Now Yo, efender: A Step Towards a Police State 97 42

The liberality with which the district

—

t attorney disclosed hi i i

o ) s evidence t

th;ln(siztr\fatnec: consxyderab{y. Generally, the smaller the county, the mgreaslsillf:reac;

indicatedlfh at}c})rney.s policy. ?n the large urban counties the district attorneys

2o i élet tmeyatctliltsgéoseg tewdence only on court order. The responses indicated

€ Detween assigned counsel and retai >
that some of the district att i ndionted ey e xRt
orneys who were interviewed indi

defondmmt was Eomistr ‘ : r indicated that, where the

pped in preparing for trial by a lack of fu i i
\ ¢ I E: nds, his assign
counrsliaé might be m,formally given. greater access to the prosecutor’s, informagﬁ(;zriI
hat geief;;i,ectgors asse‘ssment of the way the present system functions revealeci
e -organized systems, whether wholly or

‘ ' partly supported fron

public funds, were thought to be more effective than the individually assignec;

icgmsel system. ROBERT KASANOF and PAUL 1. BIRZON, New York in

G E SILVER.STBIN, Defense of the Poor in Criminal Cases in American State

ourts, American Bar Foundation, 1965, vol, 3 : Missouri-Wyoming p. 540

2 Op. cit,, p. 542.
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These are the principal reasons in favour of the public defender!. It
only remains to choose the administrator (State, Bar, Board, Council) of
the system.

We should emphasize that the rapid sociological evolution which we
are undergoing today, has surprises in store for our administration of justice.
The defence of indigents, in particular, demands a rapidly and constantly
renewed dynamism in our legal security services, both public and private 2.

1 For these reasons, it is recommended that the assigned counsel system in its orig-
inal form be replaced by some other plan, and that consideration be given to the
adoption of a public defender plan or a mixed private-public defender plan, along
the lines of the Essex County plan in substitution for the assigned counsel system.

The public defender plan commends itself for a number of reasons. It can
a) provide experienced and competent representation ;

b) provide adequate investigatory and other facilities ;

c) operate at a sufficiently early stage of the proceedings and thus afford optimum
representation ;

d) provide undivided loyalty to the client by zealous lawyers.

In many respects, such a plan is highly desirable and should be supported by
public funds. The larger counties (Essex, Camden, and others) could maintain full-
time staffs; the smaller counties could hire part-time lawyers. It is interesting and
important to note that the greatest enthusiasm for the public defender type of
representation is exhibited by those who have tried it and have had experience
with it.

There are also sound arguments to be presented on behalf of a mixed program,
especially in New Jersey, which has a tradition of participation by all members
of the bar in.the representation of indigent defendants. Such a mixed program
might well provide some of the better features of the public defender  program
while retaining and preserving some of the unique qualities of the assigned counsel
system. The mixed plan the committee has in mind, would require the hiring of
staff lawyers plus a panel of lawyers who would be called upon from time to time
to take a case on a modest fee basis, The panel would make use of the services
of lawyers who are interested in handling occasional criminal cases and who would
like to develop an expertise in the area. In this way, it js hoped that a competent

criminal bar would develop which would represent a wider cross-section of the |

bar than is presently the case, Experience in Essex County has indicated that in
spite of an opportunity to excuse themselves by the payment of a nominal fee, a
substantial number of able lawyers have continued to accept their responsibility
under the assigned counsel system and have taken assignments.

The proposed plan would continue to maintain the tradition held in view when
the assigned counsel system was originated. Under such a plan, the bar, in general,
would not divorce itself from experience in the criminal law or from concern for
the underlying sociological causes of crime. Op. cit,, p. 502,

2 In conclusion, certain lessons have been derived from this episode (a riof) :

First, under the leadership of the LAB, volunteer attorneys have shown their
initiative and desire to respond to a crisis, Through their efforts the essentials of
due process were ultimately retrieved.

Secondly, governmental agencies, including judicial and administrative per-
sonnel, the public defender and the state’s attorney demonstrated either a fack of
preparation or concern, ‘
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As fgr the public defender, he would not be doing full justice to his social
role }f. he were content to merely fulfill his functions in conformity with the
requirements of procedure. His status as a civil servant should never prevent

him from being courageous and imaginative in the defence of the less
favoured classes.

SUMMARY

129. The following summarizes our analysis of the objections made to the
formula of public defender :

A) Unjustified criticisms of the public defender.

1. Not only is there no danger of connivance or collusion between the
public defender and the State prosecutor, but the former could make

available to his client the benefit of the excellent relations which he
has with the State prosecutor.

2. The public defender registers guilty pleas only slightly more often
than his confréres in private practice, even though it is quite likely
that he is more often dealing with the truly guilty.

3. The establishment of the public service of legal aid will not cause
the private defence lawyers to disappear, as they will retain what
can be considered as the more lucrative part of the clientele.
Moreover, social evolution will increase the legal needs.

4. The public defender can enjoy complete freedom and independence
if sufficient precautions are taken with regard to the procedure for
his nomination, and in defining his functions.

B) Particular advantages of the chosen lawyer

1. The system based on the free choice of the lawyer by the client,
respects in theory more than any other, the sense of freedom and
confidence so desirable between the accused and his defender.
However, full freedom of choice is very rarely the case, whether it
be because the accused does not know any lawyers and accepts in

) Finally, to rectify these abuses and to promote respect for «law and order »
it is clear ‘that all groups concerned, including public officials and private attor:
neys, must undertake a prompt reform of present policies so that justice in times
of crisis deals with all defendants fairly and expeditiously. PHILIP H. GINSBERG
Volunteer Lawyers Retrieve Due Process in Chicago, in The Legal Aid Brr"efz
case, vol. XXVI (1968), p. 210,
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good faith the suggestions of the police or any other civil servant,
or whether it be because the specialist asked for by the accused is
already in too great demand by those who wish to use his services.
| The close relationship is also somewhat theoretical.

2. The Ontario system which shows great respect for the freedom of
choice of lawyer by the accused, makes it possible to avoid any
publicity with regard to the indigence of the accused. It is possible
to approach this ideal by broadening the criteria of eligibility to a
service of legal aid based on the public defender.

C) Disadvantages of the systems based on designation or choice.

1. The youngest members of legal offices are called on most frequently
to carry on the work required for the legal security service.

2. Nothing prevents the designated or chosen lawyer from needlessly
prolonging the duration of a case.

3. The cost of a system of legal security which shows absolute respect
- for freedom of choice, is much higher than is the cost of a service
utilizing a team of public defenders.

On this matter of cost our conclusions are similar to those of the
Advisory Council of the Administration of Justice in Quebec, set forth in
its report to the Minister of Justice dated June 3, 1968 :

. The members are of the opinion that the principle of free choice of
5 his lawyer by a person detained or accused has not much significance in a
system of aid, and in any event, it must give way before the imperatives of
a monetary nature, (the system of public defender can be much less onerous)
as well as for professional reasons (the specialists in criminal law still
being so few).

The full text of this report is reprcduced in Appendix 20. It is our
intention to refer to other recommendations in this report of the Advisory
Council.
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IV —THE QUEBEC PUBLIC DEFENDER

A - THE QUEBEC CONTEXT (130-14N

130. Even if the formula of public defender has given excellent results in
other areas, it cannot be introduced in Quebec without a thorough analysis
and many adjustments.

It is important in the development of any strategy of reform to take
into consideration the particular needs of the Quebec population, the legal
facilities available, the differences between regions, the powers and duties
of the Bar, the actual abuses. . .

Without such an analysis of the situation there is danger of establishing
in Quebec a regime which does not at all fit in with our aspirations and
characteristics. It is also essential to endeavour to foresee the impact of any
proposed legislation. For example, it would be necessary to visualize the
influence an overall system-of legal security would have on the number of
pleas of innocence, and on the number of cases.

It is our intention now to undertake an examination of the Quebec
situation, as it is, and as it could be.

131. It is not easy to compare the Quebec situation with those in European
countries or in an American state. By reason of the great differences in
customs and cultures, the importation of idealogies is always a sensitive
matter 1,

The Ontario study committee, as we have already seen found great
difficuity in predicting the cost of a system of legal security although. it had
already been tried in other couatries. We find ourselves in the same
quandary, even though we are limited merely to recommendations concerning
legal security on criminal and penal matters.

1 America has still much to learn from Europe in the domain of the administration
of justice, and Europe in turn, could benefit by the examples of the utilization of
the social sciences in the analysis of the criminal phenomenon which researchers
have developed on our continent. DENIS SZABO, Criminologie en action, Bilan
de la criminologie contemporaine dans ses grands domaines d’application. Les
Presses de P'Université de Montréal, 1968, p. 8.
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The difficulties are many. First of all statistics are almost entirely
lacking with regard to the specific needs of the Quebec population ; second,
the systems which we have been able to observe abroad, function in an
absolutely di. "=rent context from that of our own.

On the I-sis of geography, for example, Massachusetts, which has a
population comparable to that of Quebec, did not encounter any of the
difficulties which are created by the physical geography of Quebec. California,
a State much larger than Massachusetts, does not even approach the physicat
dimensions of Quebec, »nt it has a population equal to the entire population
of Canada.

In every domain, similar differences are found, calling for extreme
care in the procedure to establish a plan as important as that of a legal
security system.

1— The légal resources available (132-133)

132. A network of permanent public defenders cannot be started and de-
veloped unless it is possible to recruit the number of lawyers needed .

At the present time, the Bar of Quebec, has approximately 3,000
members, which is far from being excessive for this liberal profession.
Quite the contrary.

There are other factors which complicate the situation resulting in a
dearth of legal competencies. A large proportion of the lawyers are con-
centrated in the Montreal metropolitan zone; and the great majority of
the lawyers are only interested in the civil sector and leave the responsibility
for criminal and penal cases to a handful of their confréres.

Undoubtedly, the rural Bars include a greater proportion of lawyers
interested in the criminal sector as well as the civil. However, here again
an examination of the different regions, shows that the real practitioners
of criminal and penal law in any region can be counted on the fingers of one
hand. The “confréres” only handle criminal cases in a sporadic manner,
and basically their practice is civil.

1 QOne excellent method for increasing the number of lawyers in court without further
salary 2xpenditures is adoption of state Supreme Court rules allowing law students
to practice under certain conditions. The rule in Michigan, for example, allows an
upper-class man who is a member of a bone fide legal aid society to represent
clients, The student must be under the supervision of a member of the bar, who
usually is one of the full-time -legal aid staff attorneys. The judge presiding for
any case exercises quality control by having complete discretion to disqualify a
particular student or a particular type of case. CHRISTOPHER B. COHEN,
Increasing Effective: Legal Manpower, in The Legal Aid Briefcase, XXVI, 1968,
p. 245,
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In Table VII will be found the distribution of lawyers in the different
judicial districts of Quebec, according to their years of experience. This
Table will confirm the preceding remarks.

To these tangible elements there should be added a tendency which
we had begun to suspect in recent years, and which can now be confirmed,
The Quebec universities emphasize, to a much greater degree, the teaching
of civil law, and the research related to it, rather than the training of future
criminalists,

These different elements place the problem of legal security in its true
perspective. If we add to this the observations of Mr. Jean T. Loranger
(see Annex) we are led to the following paradox :

a) one lawyer out of 10 is interested in criminal and penal law ;

b) a case of a criminal and penal nature requires six times the steps (transfer,
appearance, trial) than a civil case.

133. We therefore find ourselves in a vicious circle. The specialists in -
criminal law are few in number and are constantly faced with a surplus
of work. In the law faculties there is not enough time devoted to education
in criminal law to make it interesting to a greater number of students. The
result 7 In the absence of a dynamic education in criminal and penal law,
the number of students interested in this domain continues to be very limited.

This chain of unfavourable circumstances has unfortunate consequen-
ces; some of them are :

® A marked deficiency in the number of criminalists ;

® The difficulty the Bar has to develop the Code of Ethics for the criminalist
as thoroughly as for the civil lawyer ;

@ The professionnals interested in civil law often show contempt for their
confréres engaged in criminal law,

As a consequence, it is difficult to hope that it will be possible to engage
a satisfactory number of permanent public defenders without a progressive
salary plan and an expanded effort by the universities in the training of
criminalists. One thing is certain - as far as the volunteer is concerned, he
has proved that he is unable to cope with the situation.

2 — The regional disparities (134-135)

'134. Taking into consideration the marked differences amongst the various

regions of Quebec, it would require an almost superhuman effort to develop
a system of legal security in all the regions at the same rhythym: The Ad-
visory Council of the Administration of Justice (Appendix 20) has also ob-
served these differences.
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In replying to the criticisms made by the Ontario Committee with re-
gard to the different American systems of legal aid, an analyst has made
special reference to the importance of similar regional disparities : not only
must the organization itself be more flexible in the less populated zones, but
gach region must be able to define its own procedures to establish sound
relationships between lawyers and their clients. The Ontarioc Committee
does not seem to know that the formula of a public defender, by reason
of great regional differences, has produced different systems and of varying
effectiveness.

The joint committee considered the public defender concept at length and
ended by recommending against it. This is the only part of the report to which
one can take serious exception. The committee seems to have had a narrow and
doctrinaire conception’ of public defender systems. For example, in the mail
questionnaire that was sent out, the committee put the question in this way :

Public defender schemes operate in certain parts of the United States.
None has been introduced either into England or Canada. Broadly speak-
ing, the Public Defender is an office maintained by the government or muni-
cipality whose function it is to represent needy persons accused of criminal
offenses. The staff of Public Defender’s office are thus lawyers who are
engaged on this work as a full-time occupation. What are your views
on the desirability of establishing a Public Defender office in Ontario ?

Obviously the committee was unaware that many public defender offices in
the United States operate with part-time lawyers, especially in smaller cities. This
misconception is understandable, since the committee visited only the public
defender offices of Los Angeles and Chicago and the Legal Aid Society Criminal
Branch in New York. The committee also reported that the public defender
system “tended to make completely impersonal the relationship between the
public defender and his client”. This again appears to be a generalization based
upon observation of big city offices only 1,

135. After reviewing the objections which we have previously summarized,
the author of this critical study reproaches the Ontario Committee with not
having sufficiently understood the characteristics of the Public Defender’s
System in the United States 2.

We believe that a Quebec system of legal security, must, without sa-
crificing the principle that all citizens should be on an equal footing, take
into practical consideration the regional characteristics : needs, initiatives,
resources, etc.

Such flexibility is even more necessary if we expect the public defender
to assume a role of a more social nature which will necessarily vary accord-
ing to the regional needs.

I LEE SILVERSTEIN, The New Ontario Legal Aid System and its Significance for

the United States, in The Legal Aid Briefcase, Vol. XXV, February 1967, p. 87.
2 Op. cit,, p. 88.
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“In its own appraisal of the public defender, the committee accepted all
these. arguments and also seemed to be disturbed by “the bureaucratic nature
of h{s .ofﬁce and employment” and “the lack of any real incentive to strain to
the limit of. his ability in every case and the ‘practical impossibility of doing so”
The committee also reported that “it appears that well over 90 percent of ali
gersons represe.nted by the public defender plead guilty or are convicted
whereas experience in at least two cities in Ontario was that 50 percent or’
more of cases undertaken by volunteer attorneys resulted in acquittals. (On
the matter of guilty pleas and convictions, ‘the American Bar Foundation study
found no significant difference between defender systems and assigned-counsel

systems considered as a whole, although . wide differences were noted within
each type of system),”

3 — The powers of the Bar (136-137)

136. A system of security cannot be introduced without the cooperation
of the legal profession. Even after the introduction of a legal security system
the Bar would have sovereign authority over the professional acts of its’
members and it is essential that it be so.

It must not be assumed that under the pretext of becoming employees
of the state, and therefore civil servants, such lawyers are not required to
observe their professional code of ethics, and are only responsible to the
government authority. There should be no doubt on this matter: the legal

security service must at all times observe the code of ethics of the legal
profession. :

‘The permanent public defender is like any other lawyer, first and fore-
most, at the service of his client, for whom he must utilize all his resources.
He must do so even if the public or politicians sometimes bring pressure
to bear on the grounds that public funds should not be used for the defence
of a criminal making the headlines.

“Public Defender, as a licensed attorney, is guided by the same ethics and
standards of conduct that govern the private attorney.” !

1.37.. The public defender realizing that his duties and responsibilities are
similar to those of any other defence lawyer, will utilize the much greater

resources available to him to defend the indigent with better results both

1 EDWARD T, MANCUSO, The Public Defender System in the State of California,

Il\Igastional 6Legal Aid and Defender Association, American Bar Center, Chicago, March
3, p. 6. ’
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for the citizen and for the entire society 1.

There is no reason for it to be otherwise, from the point of view of
the evaluation of professional qualities, he is in as good if not a more fa-
vourable position than private practitioners with regard to, the speed of
intervention, knowledge of the law, and the benefits for his client 2.

Even if a Quebec Act removes Crown prosecutors from the jurisdiction
of the Bar (as has been done in many European countries) it is not at all
certain that the public defender should be freed of the professional ethics
established by the Bar.

4 — The actual abuses (138)

138. The establishment of a network of public defenders in Quebec is even
more important because of the shameful abuses which now exist in the
administration of criminal and penal justice.

We deplore the fact that some members of the legal profession do not
ofter the public sufficient guarantees of responsibility and stability. We are
referring here specifically to those who by sad custom have come to be de-
signated as hangers-on of the court-house (ambulance chasers). These are
lawyers who “carry their office in their hat” and who solicit clients in the
“salle des pas perdus” of our most important court-houses, and particularly
that of Montreal.

This form of solicitation, quite obviously, is not in accord with profes-
sional ethics. Actually it gambles on the good faith and credulity of the

1 EDWARD T. MANCUSO, The Public Defender System in the State of California,
published by National Legal Aid and Defender Association, American Bar Center,
Chicago, March 1963, page 6.

2. The growing complexities of modern life and the resultant appearance of so many
helpless, poor, ignorant, and uninformed persons before our criminal courts every-
where create a real problem in the administration of criminal justice. The Public
Defender system and how it contributes toward solving this problem in California
is herein set forth.

Since the Public Defender is experienced in. the handling of criminal cases and is
available to serve when and where needed, it is generally possible for him to proceed
to trial promptly, without the continuances and delays which frequently result when
private attorneys are assigned on an ad hoc basis. Availability, experience, and
promptness are especially important - to indigent defendants. They are usually
confined in jail, being unable to make bail, and it is important that the trial or other
disposition of their cases proceed promptly. The community also benefits, as the
prompt handling of these cases by experienced lawyers avoids inconvenience to jury
panels and witnesses and improves the administration of justice generally.

The confidence engendered between the Public Defender and District Attorney and
their mutual respect for each other’s integrity and capabilities, usually  extends to
the court itself, and the court need have no fear of being misled by misstatement of
fact or law, They are not only familiar with the facts, but are also abreast of the
law and decisions relevant to the particular case and, therefore, in a position to
save much of the court’s time. Ibidem, page 3.
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accused who in most cases, are having their first contact with justi:e ; without
offering them any of the normal guarantees of fair dealing. 1: is hardly
necessary to emphasize that the defence offered under such conditions is
only a poor improvisation which discredits justice.

We believe that a network of public defenders would very quickly put
an end to such questionable methods. The activities of the public defender
in San Francisco has made it possible to eliminate this plague entirely. The
public service of the legal security of that city distributes folders daily to
those who enter the court-house : those who are not able to pay the cost
of their defence, are asked or invited to call the office of legal aid. The
accused including the indigent, can, from that moment on, count on a
worthwhile defence, and he is constantly in the hands of an experienced
lawyer.

We have already indicated that the summonses should include inform-
ation of the services of legal security available to all accused persons. This,

adsled to an extensive information service in the police stations, would very
quickly correct the problem.

5 — The probable clientele (139-141)

139. To be able to adapt the American form of public defender to our
Quebec needs, it is necessary to visualize the volume of the demands which
will have to be met. The introduction of a system of legal security, would
automatically develop new needs, and would necessarily result in a rapid
increase of demands for assistance.

Ontario has gone, and is still going, through this experience. All other
systems have known the same evolution. Quebec should also foresee an

increase in the number of pleas of innocence, and in the number of trials
resulting therefrom. )

However, this is a price which has to be paid if our Quebec adminis-
tration of criminal and penal justice wishes to respect the minimum standards
fixed by the President’s Katzenbach Commission :

“The provision of Counsel entails costs beyond the expense of paying for
their services. Counsel can be expected to require that the Court deal deliber-
atively with his client ; in many respecis lawyers complicate the process. A Court
that has been adjudging men guilty and fixing their punishments in a matter of
a few minutes is unlikely to continue to be able to do so when ‘he accused
persons before it are represented by lawyers.

However, thg Commission believes that the burdens which Counsel may
impose on the System are burdens that have too long been avoided and must be
borne if there is to be an effective adversary system. The role of the Defence
Counsel, serving as a prod, vigorously challenging existing practice, is an
important benefit to the operation of the administration of Justice. While in
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many cases the presence of a lawyer will be a factor contributing to delay, in
some cases Defence Counsel will press the Courts to early consideration of
matters that eventually have to be considered, and in some instances early
consideration may result in foreshortened proceedings. The cost of Counsel can
be minimized by firmer controls on delay and by simplified procedures; they
probably can’t be eliminated. However, they are clearly worth paying” 1.

140. There is a tendency, particularly in groups related to the legal -pro-
fessions, to consider the introduction of a system of legal security as a
Iuxury. Amongst the lawyers, there is a great deal of reluctance to allow
the State to take part in the field of legal security. Even though the general
public as well as specialists in human sciences and social services agree
that there is a continuously growing need, there are judges and members
of the Bar who state that the legitimate needs of the public are being looked
after.

We have already observed this in the case of the initiatives of the Bar
of Saguenay, and we can find corroboration from different analysts (pa-
ragraph 86) :

No doubt, in thinly populated ar:.s, this “present” form of legal aid will
continue to be used with little hurd.liup to the individual, and to the general
satisfaction of the profession. No one should inhibit the philanthropy of those
members of the bar who are happy with the present system and are doing good
work within that framework. Many kindly lawyers will continue to do free work
whether there is “Legalcare” or no scheme at all. In the larger centres the
voluntary method of providing legal aid is not satisfactory because the expense
(largely due to increased numbers of applicants) is growing much faster than the
funds of the local law society can bear. Furthermore a certain section of the
senior men, particularly in criminal matters, is forced to carry a disproportionate
cmount of free work.

The profession is jealous of its rights and the independence which has
engendered those rights. It does not readily accept Governmental influence and
the extremists see the Government subsidy as an incursion, as the thin end of a
wedge which heralds further interference which may be more sinister. To these
practitioners the idea of a public scheme of legal aid achieved by the appoint-
ment of Public Defender and Public Solicitor is anathema.

This attitude is typically legal. It is not helpful to the lawyer and certainly
contrary to the public good. The lawyer is not in the best position to appreciate
how many people are really in need of legal aid. The lawyer only hears of those
cases which come to his notice. The opening of a full time legal clinic shows
that there have been many people who need help who did not previously know
that such a service was available, Of course there are some who will seek legal
advice unnecessarily but the policy of the scheme must not be lost sight of
merely because there are those who will abuse it. In any case, the English system

1 The Challenge of Crime in a Free Society, A Report by the President’s Commission
on Law Enforcement and Administration of Justice, Washington, Febrvuary 1967,
p. 150,
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h;lS slhown far fewer abuses of the scheme than have arisen under the medical
plan 1,

The number of accused who appear without a lawyer (Tables 1 to VII
par. 86 and 87) proves most eloquently to anyone interested, that there i;
urgent need to create a public legal security system. Even though some
abuses might develop through “non-indigents” securing legal aid, it is still
true that the present administration of justice is lacking in equity.

_ Nobody is able to state definitely that the number of innocent pleas are
going to double or triple. We might even arrive at the following situation :
the number of cases increase by almost 100% but the number of adjourni
ments (postponements) reduce proportionally ; that is the experience which
has become evident in different judicial districts.

14.1. In describing the Quebec situation, we should also take into consider-
ation the considerable supplementary costs which must be added to the
defence of an indigent. These are so high today that they made the total
cost excessive no matter what kind of legal security system is in effect.

We are thinking here particularly of stenographic transcripts which
call for highly qualified personnel, important monetary outlays, and is an-
other of the reasons for the slowness of our judicial procedure; 2,

.In fact, in a number of cases, delays have been granted because the
official stenographer was not available at the time when both parties and
the court were ready to proceed. In other cases, it is the transcription of
the stenographic notes which have made delays necessary. We have already
alluded in our general introduction, to the case of a man who was detained
for four years in a Montreal prison while waiting for the hearing of his ap-
peal, for the only reason that the stenographic notes of his trial had not
yet been fu'lly transcribed and made available to the court of appeal.

Knoyvmg the economic impact which court stenographers will have
on any kind of Quebec system of legal security, we believe it necessary to
state here that the custom of having a stenographic transcript for the entire

1 S'RAIHAM E.kPARKER, Legal Aid — The Canadian Need, 1963, pp. 179 to 197
imilar. remarks concerning England will be found in the Wideer ,
Section 145). ery Report (e
2 The cost of the trapscript is, of course, a deterring factor in the.ordinary case and
the expense tend.s inevitably to reduce the number of appeals and to prevent ill-
consxdc.?red. or frfvolous appeals by private persons. The danger exists that if the
transcript is' furnished at no expense to an appellant in an extended legal aid plan
no such. deterrent will exist and a temptation might arise to initiate frivolous appeals’.
The existence of the appeal committee should provide an effective barrier against,

the;;. Report of the Joint Committee on Legal Aid, Province of Ontario, March 1965
P, ' >
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y costly, often useless, and nearly always

judicial procedure is exceedingl 204).

excessively slow. We will discuss this problem further on (par. 189
B — THE QUEBEC OBJECTIVES (142-204)

142. There is no doubt that a system of legal s.ecurity shoulfdt 1?(13“;2: :1111(;
de'l.vour to place all citizens on an equal footmglmbthi1 cc;])izi 321 e e stom
: ini i justi h results can only be :
the administration of justice. Suc : ‘ e ven
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t be satisfactory unless
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1 — The universality of the system (143-144)

iti 1
143. Notwithstanding the regional disparities, the Queb.ec system of lega

security should be available to all citizens from its very introduction.

This ideal is not easily achieved. At present it is difficult for the; ?:;E};t;r
of Juétice to recruit a sufficient number of permanent Crow(;lf 1t;lrle Quebe(.:
Nevertheless, unless legal security is. to bc?urfuslelgcéss :g]m; o e ek of

i injustice, it will be a G
eople, which would be an injustice, : : .
gubfl)ic defenders to spread rapidly, and be available in every ju
of Quebec.

It is generally agreed that the judicial districts
bec and St. Jerome will have need, a
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dicial district

such as Montreal, Que-
t the outset, of offices employing many

lawyers . However, it will be necessary to start with at least an embryo
of the service in the other less populated judicial districts.

In some districts it will be necessary to visualize transitional periods.
For many years we have been accustomed to the system of a Crown pro-
secutor on a part-time basis, and we believe, notwithstanding the obvious
disadvantages of this formula, that it should be used in those judicial dis-
tricts in which a permanent legal defender on a full-time basis would not
be justified. We would much prefer that several of the less populated judicial
districts or those covering small areas, join together to use a common office 2.

144. In the Quebec system of legal security the judicial districts of lesser
importance should always take advantage of the technical and professional
resources of the larger office. In this way, if the public defender of one
region has not the human resources, and the professional specialization ne-
cessary to satisfactorily defend an accused person, he could have recourse
to the services available in the offices of the more important centres.

The formula of a public defender remunerated by the case should never
become the rule. Even during the initial phases of the system, this practice
should only be applied under exceptional circumstances.

The public defender, as already indicated, should assume all the res-
ponsibilities related to an overall service of legal security. This includes

1 The professional defender, whether full or part-time, is obviously justified only in
those counties having a significant criminal docket. However, in view of the large
number of criminal defendants who are indigent, we believe that a yprofessional
defender is justified in a larger number of counties than is generally thought. It would
seem that where the district attorney’s office includes several full-time attorneys, it
would be appropriate to use at least a part-time public defender, ROBERT KASA-
NOF and PAUL I. BIRZON, New York, in LEE SILVERSTEIN, Defense of
the Poor in Criminal Cases in American State Courts, American Bar Foundation,
1965, vol. 3 : Missouri-Wyoming, p. 544.
The Act, instead of establishing a defender in every county or circuit, establishes a
defender system in each of twenty regions. Most are agreed that it would not be
feasible to establish a defender system in each of the 114 counties of the state, and
that such a system would not be necessary. Similarly, because of the relatively light
caseload in some circuits and the practical impossibility of obtaining an attorney'
to accept the office of public defender, * the drafters decided to establish the defender
system on a regional basis. Hence, the proposed Act creates twenty regions throughout
the state and authorizes the appointment of a public defender in each of the twenty
regions.
In a memorandum to the Board of Governors, Chief Justice Storckman and Judge
Hyde commented that: “There is some feeling that the defender system would be
on a basis of regions or combinations of circuits rather than on existing circuits.
The amount of crimina} cases and the number of lawyers in some circuits makes it
doubtful that the proposed system can be properly organized and operated in the
smaller circuits.” JOSEPH P. SIMEONE and T. E. LAUER, Proposed Public
Defender System for Missouri, in Journal of the Missouri Bar, 23, 1967, p. 127.
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much more than the defence of indigents before the courts. It would be
the duty of the public defender to introduce a service of legal information
and to organize consultation clinics on a no charge basis particularly in the
smaller judicial districts. He should be prepared to carry on considerable
social work, whether it be efforts to reform the laws affecting the districts,
or whether it be direct action with regard to regional ills. Within such a
context, it is obvious that the great majority of judicial districts can, even
now, utilize on a full-time basis, one or more public defenders.

One need only think of the number of occasions the public defender
will be called upon to give advice to the indigent, if all summonses were to
give information about the service. Reference will be made to this matter
which is covered in the 32nd recommendation of the Widgery Report.

2 — Sound tra'ining of personnel (145-146)

145. The public defenders, if they are to be successful, must have an excel-
lent basic training. This however, does not mean that the service should
recruit only lawyers of experience 1.

It is our opinion that the legal security service should carry on a pro-
gramme of recruitment both from those who graduate from university, and
from lawyers who are already engaged in private practice. It would be the
duty of the Director of the service to assume responsibility for the recruit-
ment of his personnel, and to arrange for any supplementary training of
lawyers who would assist him, or who would represent him in the different
judicial districts of Quebec.

We have observed, particularly in Massachusetts and California, that
a well-organized service develops defence lawyers of the highest quality
very rapidly. Similar results would be achieved in Quebec much faster and
with less effort, if the training given in the law faculties concentrated even
a little more on criminal and penal law.

146. To satisfy the needs of Quebec, it would be necessary to establish a
team of public defenders almost equal in number to the Crown prosecutors.

As indicated in our general introduction it is hoped that there will de-
velop an intelligent and enlightened collaboration between the Crown pro-

1 Any uniform rule so devised should make provision for the utilization of young,
inexperienced attorneys, but limit their appointment to cases commensurate with
their experience. Joint appointments of a senior attorney with a junior attorney
should be considered in capital and serious noncapital cases. LLOYD. F, BAUCOM,
North Carolina, in LEE SILVERSTEIN, Defense of the Poor in Criminal Cases
in American State Courts, American Bar Foundation, 1965, vol.. 3: Missouri-
Wyoming, p. 564. ‘
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secutors and the representatives of the defence. Without running any risk

of collusion between the Crown and the defence, it is quite possible for the -

representatives of the prosecution to agree with the representatives of the
accused, to reduce the number of adjournments and the periods of delay,
to encourage the exchange of information obtained by the police, to present
to the court on the same day a series of cases being handled by the public
defender . . .-

If the cooperation continued to be lacking, it would become necessary
to provide the system of legal security with elaborate investigation services
so that the defence could be on an equal footing with the Crown. It would
be necessary to retain the “ritual dance” of postponements, of procedural
arguments, which often delay and complicate the administration of justice
without helping the defence of the accused.

Intelligent discussions are called for, otherwise our judicial apparatus
cannot escape from this alternative :

— either to refuse legal security which increases the demand, and creates bottle-
necks ; or )

- simplify the procedure by using common sense, and acting with maturity.

In any event, the public defender is called upon to fulfill an educational
role which demand great efforts on his part.

3 — Stabilization of personnel (147-149)

147. It is not only a matter of having as effective a personnel as the pro-
secution. Stability is an important factor.

It is quite obvious that the Minister of Justice finds great difficulty in
stabilizing the legal personnel of the Attorney General’s office.

In the course of recent years, in spite of the marked efforts to provide
each of the legal districts of Quebec with permanent Crown prosecutors,
there have been numerous resignations and an abnormal rotation of person-
nel.

In some judicial districts, it is quite likely that apart from the question
of adequate remuneration the general working conditions have also been
a discouraging factor. The major factor however, is this : the lawyers made
available to society and the public are not remunerated as well as their
confréres in private practice. If this difference becomes too great, there fol-
lows instability, which has a direct impact on the quality of the service
offered : cases are not followed through, clients are shuffled from one lawyer
to another, delays become the rule. ...

148. In San Francisco, the permanent lawyers of the legal security service
received exceedingly attractive salaries. Their rate of remuneration com-
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pare favourably with that of private offices so that the State is able to engage
lawyers, who have already had considerable practical experience. Moreover,
until recently the Director of the service was not permitted to engage a
public defender with less than five years experience as a lawyer. This re-
sulted in a situation quite the opposite to that of ours : instead of training
a lawyer so that he became a valuable asset sought after by private offices,
San Francisco reversed the procedure and took excellent lawvers from the
private legal offices.

As we have already said, this must not be inferred to mean that the
legal security should close its doors to the young lawyer graduates. It em-
phasizes the need of a stable set-up with facilities to train the newcomers
along definite lines.

We are stressing the need for a competitive scale of salaries which
would permit the Director of the service to engage the most qualified can-
didates. There is little real economy of public funds by restricting excessively
the number of lawyers. The lack of legal talent, whether it be in the prose-
cution or the defence, leads most frequently to adjournments and to many
delays which have as a direct consequence, the slowing up of, and making
more costly, the administration of criminal and penal justice.

149. The starting salary although important is not the only factor in arriving
at stability of personnel ; serious consideration should be given to the rate
of progression in the salary scale.

We find that Massachusetts has been able to stabilize its legal personnel
without offering starting salaries on a higher basis than our own. The major
difference in favour of the American system seems to be the fact that the
scale of salaries is very specific, and provides for definite rapid increases.
Thus the young lawyer who was engaged in 1967 as public defender in
Massachusetts received a basic salary of $6,900 ; in seven years he reaches
the maximum of the scale and then receives a salary of $17,000.

Quebec, in order to stabilize this essential service, should visualize a
similar salary policy so that not only the public defenders but also the Crown
prosecutors will be on a competitive basis with private offices.

This stabilization of personnel is even more essential when it is realized
that the service of legal security may be called upon to supply judges for the
highest courts of criminal and penal jurisdiction. In Quebec, unfortunately
all too often, judges are called upon to undertake the responsibilities of a
court of criminal jurisdiction without having had any training other than in
civil matters. The establishment of a team of public defenders and the
permanence which could be given to the Crown prosecutors would be two
reassuring factors. They would justify the belief that Quebec might in the
future be able to have experienced criminalists as judges in every one of its
highest courts of criminal and penal jurisdiction,
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4 — Independence of the legal security service (150-153)

150. In Quebec, as clsewhere, the legal security service should enjoy full
freedom of action with regard to the Crown, the government, the Bar and

the magistrature. On this point no half measures should be tolerated : it

concerns the freedom of thousands of citizens.

I am keenly interested in the office of public defender and feel that wherever
it may be established it should be on a firm and honorable basis. T¢ should be
an independent branch of our government, that is, the public defender should not
hold office purely at the will of a judge or district attorsey. He should have the
freedom of action in the exercise of his judgment as a private attorney. T think
the great weakness of the public defender system in some areas springs from
the fact that he serves at the will of the particular judge before whom he must
appear. He has to second guess the judge in order to stay in his good grace. This
is wrong because a public defender and a judge may disagree. Reasonable men
do disagree. He should be guided by the rules of ethics as laid down by the
American Bar Association, the State Bar Association, and the State Business and
Professional Code 1.

The procedure according to which the Director of the legal security
service will be chosen should be spelled out in detail (paragraph 125); he
should enjoy full freedom with regard to the choice of his personnel and the
administration of the service.

151. We have already made mention of different American formulas for
selecting the senior officer of the legal security service (Par. 125) and our
preference is for the method used in the county of Los Angeles in which the
Director of the service is selected by the executive authority, from a list
of three candidates submitted by the Civil Service Commission, following
examinations.

We believe that this formula has more merit than any other.

Being fully aware that there is no perfect system, still T believe there is
universal feeling among our heads of departments that civil service is the best
method yet devised. I do not wish to go into the merits of elective officers and
civil service, other than to say ‘that T think under a good civil service system
there is-a better chance of recruiting and retaining trained and efficient
employees. This is very desirable in the administration of good government 2,

In Quebec, the preparation of the list of candidates should be the
responsibility, not of our Civil Service Commission, but of an organization
as representative as the Advisory Council of the Administration of Justice,

1 ELLERY E. CUFF, How the Public Defender System Works in Los Angeles County,
p. 6.

2 Op. cit.
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which, if reorganized in depth so as to satisfy the criteria of independent
representation and competence, could undertake the selection of candidates.

152. The Director of the legal security service should not be appointed for
life. The period he is in office should be sufficiently long for him to be able
to establish a basic philosophy in the entire network, and to secure the
respect of every sector of the administration of justice.

At the end of his mandate, the director of the service could retain his
position on the condition that the organism responsible for preparing the
list of candidates again includes his name.

As Director of the service he would have the right to veto the
engagement of the lawyers recommended by the civil service commission,
and likewise no discharge could be made without his approval.

Such powers may appear to be excessive, but it should be kept in. mind
that the Director and the staff of this legal security service is called upon to
guarantee the defence of thousands of accused persons. To have him named

" by the magistrature does not seem to us to permit of all the freedom which

a public defender should enjoy: such a procedure would place him in a
state of inferiority vis-a-vis the Crown prosecutor. If he were to be chosen
by the executive power alone, it would multiply the risk of intervention or
political pressure. To leave the entire responsibility to the choice of a civil
service commission means minimizing the professional evaluation of the Bar
and the Advisory Council of the Administration of Justice.

We have therefore endeavoured to build into the method of selection,
the maximum precauiions. Qbviously it would not be realistic to build in
such safeguards for the selection of the Director, and not grant him the
necessary powers to carry on. The Commission is strongly convinced that
during the period of his office, the Director should enjoy the fullest freedom.
We know that he will need it. (We cannot resist drawing attention to the
fact that every magistrate or judge enjoys a similar latitude without anyone
being too concerned up to the present, with the method of selection.)

153. At first glance it might scem that the Bar will not participate as much
as it should in the selection of the Director of the service. This, however,
is only on the surface: the Advisory Council of the Administration of
Justice normally has {wenty members, of whom eleven represent the legal
professions ; which means that the views of the Bar made known to its
representatives would be of major importance in preparing the list of three
candidates from which the executive power would make its final choice.
The Bar in this way, could have a strong voice on the Council. '
The recommendations which will be made in a subsequent report
dealing with the composition and role of the Advisory Council of the
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Administration of Justice, will further strengthen the precautions surrounding
the selection of the Director of the legal security service.

5 — Availability of the system (154-171)

154. Any system of legal security hopes to make justice available to all.
This availability is only there if the legal security service, at least in its own
domain, eliminates the consequences of poverty. Thus to be available to
all indigents, the legal security service should:

a) not exclude anyone by reason of the crime with which he is charged ;
b) intervene from the first step of the judicial procedure ;
c) simplify to the extreme any verification of the revenue of an individual;

d) offer the possibilities of appeal similar to those which the citizen able to pay,
could secure for himself,

a) NO GENERAL EXCLUSIONS (155-158)

155. Objections will be made to the use of public funds to defend criminals.
We believe that no legal service can respect the minimum standards, unless
its personnel defends every accused person without discrimination.

Unless we are to jeopardize the entire philosophy of our judicial
customs, every accused person must be considered innocent until his guilt
has been established in a court of law; and this, even for the repeater with
a criminal background, faced with a new accusation.

On this point we are not altogether in agreement with the recommenda-
tion made by the Ontario Joint Committee :

Tegal aid is thus not to be the tool of the persistent or professional criminal
whose interest is not so much in establishing his innocence as in delaying the
course of justice. To permiit the legal aid plan to be perverted to such uses would
be to expose it to quite proper public contempt. The plan must thus be protected
against such abuse. There must, therefore, be a discretion to refuse legal aid to
persons with criminal records whose applications are without merit in this
sense. In the opinion of the Committee, the local director should be empowered
to require an- applicant to demonstrate, such circumstances, the merit of his
application 1.

156. Our preference is for the conclusion reached by the English Widgery
Committee : T
0 The Widgery Committee makes some specific recommendations toward

achieving greater uniformity : For trials on indictment, legal aid should be granted
as a matter of course (subject to a means test) except in those rare cases where

I Report of the Joint Committee on Legal Aid, Province of Ontario, March [965, p. 62.
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the court, for exceptional reasons, believes legal aid is not desirable in the interests
of justice. * The committee does not consider it a waste of public money to grant
legal aid for guilty pleas and mitigation of sentence; it recommends that the
probable plea should not be considered in granting legal aid and that a defendant
should have assistance in presenting anything that can be said on his behalf ** 1,

In other words, the presence of a lawyer beside an accused is important
even if the accused pleads guilty. The prime purpose of a system of legal
security is not to defend the innocent before the court, but to make available
to an indigent the same kind of defence which can be sccured by the better
provided  citizen.

With this in mind the English Committee has set forth some of the
criteria which would call for the intervention of the legal security service 2.
However, they do not go so far as to recommend that the services of legal
aid be made available in cases of minor offences which do not involve any
serious risk to the accused 3.

157. Here we find a number of specific problems for the legal security
system which wishes to be available to everyone without, however, wasting
public funds. The line of demarcation is not easy to establish :

It is, therefore, recommended that legislation be enacted to provide counsel
for every indigent person accused of committing an offence which may subiect
him to imprisonment for more than a minimal term or to other serious criminal
sanction. As an alternative, it is suggested that consideration be given to the
practice in Lane County of appointing attorneys as counsel for indigents in
misdemeanor crses despite the absence of express statutory authorization 4,

1 THOMAS FITZPATRICK, Legal Aid for Criminal Cases in England : Part II, in

The Legal Aid Briefcase, vol. XXVI, June 1968, p. 233.
* The Widgery Committee Report, p. 41.

** Td. at pp. 39-40.

2 Rather, it specified a number of criteria (in addition to financial eligibility) that make
a grant of legal aid desirable: a) that the charge is a grave one in the sense that
the accused is in real jeopardy of losing his liberty or livelihood or suffering serious
damage to his reputation ; b) that the charge raises a substantial question of law;
¢) that the accused is unable to follow the proceedings and state his own case because
of his inadequate knowledge of English, mental illness, or other mental or physical
disability ; d) that the nature of the defence involves the tracing and interviewing of
witnesses or expert cross-examination of a witness for the prosecution ; ¢) that legal
representation is desirable in the interest of someone other than the accused as, for
example, in the case of sexual offences against young children when it is undesirable
that the accused should cross-examine the witness in person. Op. cit.,, p. 235.

3 The committee recommends that all courts use the standard information leaflet drafted
by the Home Office which should not, however, be distributed indiscriminately because
many defendents charged with minor offences will not be granted legal aid and should
not be misled about their charres of obtaining it. Op. cit.,, p. 2335.

4 GEORGE L. KIRKLIN, Oregen, in LEE SILVERSTEIN, Defense of the Poor in
Criminal Cases in American State Couirts, American Bar Foundation, 1965, vol. 3:
Missouri-Wyoming, p, 634,

168

T

parase

i3
$
;'r
i3
1]

As we have seen, the general tendency is to increase the occasions when
the legal security service is used to help indigents. The public defender will
be called upon to act more frequently, even in cases which were formerly
considered to be of minor importance. Even summary convictions could
under certain circumstances call for the intervention of the public defender 1.

The sentence resulting from a summary conviction could be as severe
for the condemned as a sentence which would have followed an elaborate
trial : it is hard to say which summary convictions should call for the
intervention of the legal security service, but it is acknowledged that it
would be unfair to exclude them entirely from tlie field of action open to
the public defender.

The question that was not developed to any extent before us was what test
might be adopted to differentiate between those summary conviction offences
to be included and those to be excluded.

In the view of the Committee the major considerations are loss of liberty
through imprisonment or loss of economic status or the means of earning a
livelihood. An example of the latter might be the loss of driving privileges
which in the case of a truck driver might mean the loss of his ability to support
his family 2,

158. The legal security service therefore, should not decide on exclusion by
the nature of the crime or offence, nor by the age of the delinquent. It should
concern itself with minors brought before the Social Welfare Courts, just
at it does with adults 3. - '

It is apparent that the lawyers for the defence rarely appear before the
Social Welfare Courts. Although the Crown shows an increasing interest,
the defence is, all too often, noticeable by its absence.

1 It appears to us that the proper test should be the gravity of a conviction in the
circumstances of the accused. Thus the Committee takes the view that legal aid should
be available in respect of summary conviction offences where there is a prospect of
loss of liberty or of economic status which would be serious in the circumstances of
the accused, Not every summary conviction offence where the indirect consequence,
of a conviction might be imprisonment is intended to be included. The mere fact that
every summary conviction offence might carry the consequence of imprisonment
simply for default in the payment of a fine does not, in our view, constitute a valid
ground for automatic inclusion in the plan although there might be circumstances
where legal aid would be justified. Report of the Joint Committee on Legal Aid,
Ontario, March 1965, p. 61.

2 Op. cit., p. 61.

3 A number of Juvenile and Family Court judges appearing before the Committee
expressed the view that a solicitor should be appointed by the municipality to assist
the Court in certain cases, this is somewhat characteristic of the position of the Clerk
of the Justices’ Court in England. Report of the Joint Committee on Legal Aid,
Ontario, March 1965, p. 60,
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Up to the present, the judges of the Social Welfare Court, and the
different social workers and probation officers, could, if they so wished,
take into consideration those elements in a case which could favour a
juvenile. The proceedings of this Court have moreover, been held traditionally
in camera, and it would certainly not be desirable to introcuce into the Social
Welfare Courts the abuses of procedure which are often found in the adult

courts L,

However, to fully respect the spirit of a system of justice based on
contradictory evidence, the juvenile should be offered the advantage of a
more satisfactory defence.

The judge or clerk shall first read the petition to those present and upon
request to the minor upon whose behalf the petition has been brought or upon
the request of any parent, relative or guardian, the judge shall explain any term
of allegation contained therein and the nature of the hearing, its procedures,
and possible consequence. The judge shall ascertain whether the minor or his
parent or guardian has been informed of the right of the minor to be represent-
ed by connsel, and if not, the judge shall advise the minor and the parent or
guardian, if present, of the right to have counsel present. '

1f the parent or guardian is indigent and desires to have the minor
represented by counsel, the court may appoint counsel to represent the minor,
and in such case the court must appoint counsel if the minor is charged with
misconduct which would constitute a felony if committed by an adult. The
court may continue the hearing for not to exceed. seven days, as necessary to
make an appointment of counsel, or to enable counsel to acquaint himself with
the case, or to determine whether the parent or guardian is indigent and unable
to afford counsel at his own expense 2.

b) SPEED OF INTERVENTION (159-162)

159. A system of legal security must not only help the accused who are
incapable of defending themselves, it should also intervene as early as
possible in the course of the legal procedures, if all the fundamental rights
of the accused are to be respected.

‘Al} judges were asked: “Under an ideal system at what stage do you
think the indigent person should first be provided with a lawyer if he wants

1 In the Juvenile Court legal aid should be available for those accused of juvenile
delinquency where this charge involves serious offerices, such as murder, and where,
the informality of the Court may not be effective adequately to protect the interests
of the juvenile. We are aware of the philosophy underlying proceedings in the
Juvenile Courts and we do not wish to be interpreted as desiring to change or affect,
it in any way. By statute these proceedings are intended to be concerned not so much
with the punishment but with the welfare of the juvenile offender. Op. cit., p. 62.

2 EDWARD T. MANCUSO, Information to Assist Attorneys and Students Interested
in Serving in the Public Defenders Office Under the Provision of Ordinance No. 126-
60 of the Administrative Code. p. 11.
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one 77 A total of 26 thought the appointment should be at an earlier stage than
it is at present ; 7 of these judges thought appointment should be made between
the arrest and the first appearance, and 14 thought it should be made at the
first appearance before a magistrate, Eight judges thought the present practice
of appointing attorneys at the arraignment on the information was satisfactory.
One judge did not answer 1,

Such answers are far from satisfactory, and they do not reflect the
ideal system. In actual practice it has been evident that the slightest delay
in securing representation by a lawyer hurts the rights of the accused. On
the other hand we cannot expect the police, involved in a thousand and one
problems, to know at what point legal aid is necessary, when the theoreticians
themselves have not yet been able to establish on paper, the exact guidelines.

160. Undoubtedly the ideal would be for a legal advisor to be able to help
the indigent from the moment of his arrest, and advise him of his rights with
regard to the police interrogation. We are far from achieving this, because
in Quebec as elsewhere, the legislative texts are absolutely ineffective when
the time comes to make it obligatory for a lawyer to be at the side of the
accused 2, and this is so even at the trial.

The majority of specialists and observers agree that the rights of an
accused are seriously affected if he appears without the help of a lawyer?

1 DUANE R. NEDRUD and Jules B. GERARD, Missouri, in LEE SILVER-
STEIN, Defense of the Poor-in Criminal Cases in American States Courts, American
Bar Foundation, 1965, vol. 3 : Missouri-Wyoming, p. 45.

2 At the present time no statute or court decision in the state commands that counsel
be appoinfed to represent indigents at the preliminary hearing, even if requested.
In practice, however, in Douglas County the public defender appears in some
preliminary hearing stage, although such cases are rare. No way exists to compensate
counsel from public funds for such representation.
Throughout Nebraska the formal charge against the defendant is made by filing of
an information in the District court. Grand jury indictments have not been used
for many years. In the vast majority of cases counsel for an indigent is appointed
after the information has been filed but before he is arraigned in the district court.

~ JAMES A. LAKE, Nebraska, in LEE SILVERSTEIN, Defense of the Poor in
Criminal Cases in American State Courts, American Bar Foundation, 19635, vol. 3:
Missouri-Wyoming, p. 439,

3 More than two thirds (111 of 161) of the persons contacted during this survey agreed
that appointments should be made no later than at the preliminary hearing. It is
recommended that a Supreme Court rule be adopted requiring committing magistrates
to make appointments in time for the lawyer to decide whether there should be a
preliminary hearing. It is also recommended that the rule require that transcripts
be made of all preliminary hearings, and that indigent defendants be furnished free
copies of them. It is recommended that consideration be given to reimbursing
appointed counsel their out-of-pocket expenses. The burden upon the bar is becoming
heavier now that counsel must be appointed in all appeals and in some misdemeanors,
and may be appointed earlier in felony proceedings. The burden is particularly
heavy in rural counties with few lawyers. It also falls heavily on some lawyers in
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and American jurisprudence has indicated on many occasions that it is to
the advantage of the indigent to be helped by a lawyer even from the moment
of official police identification (line-up).

Specific corrective steps could be :

@ to preclude a prison sentence if the accused has appeared in court without
having been able to consult a lawyer ;

@ to prohibit harsh economic punishment if the accused has appeared in court
without having been able to consult a lawyer;

® to purely and simply ignore confessions, or the guilty plea, if the accused is
left alone to face a charge which could result in a prison term...

161, Until the laws are changed to provide such protection, the legal
security service should certainly be able to count on the cooperation of the
different authorities, from the magistrates to the police forces.

The most important precaution, however, is to have a legisiative text
which clearly establishes the right of an accused to the services of a lawyer.
If this were done the courts would not be permitted to proceed with a case
in which the accused under a serious charge appears before them without
being given the opportunity to use the services of a lawyer.

The Committee concluded that legal aid should be made available at the
first appearance in Court while conceding that this was the latest point at which
it should be properly made available. The Committee thus placed the‘r.es-
ponsibility of notifying an accused of legal aid facilities upon the presiding
judicial officer in the Court in which the accused first appeared L.

On this point, the majority of opinions are in agreement : if an ac.cused
has the right to the services of a lawyer, that lawyer must be at his side at
the earliest possible moment 2,

The majority of these observers state, moreover, that the pul_?]ic defender
system allows the lawyer to make contact with the arrested indigent sooner

than any other system of legal security.

populous counties where there is nof, a regular systtm of rotation among cfounsel
selected or appointed. DUANE R. NEDRUD and JULES B. GERARD, Missourf,
op. cit., p. 423,
" Report of the Joint Committee on Legal Aid, March 1965, p. 72, ]

Since an attorney should be available soon after arrest to consuit with the defend'fmt,
investigate the facts, prevent unreasonable detention and bail, and devel'op possible
defences, it is recommended that legislation ‘be enacted requiring assxgnrne'nt of
counsel whenever an indigent person appears before a magistrate charged with an
offence punishable by imprisonment for more than a minimal term. If the defendant
desires to proceed without aid of counsel, his waiver should be accepted on'ly after
he has consulted with an attorney. GEORGE L. KIRKLIN, Oregon, in LEE
SILVERSTEIN, PDefense of the Poor in: Criminal Cases in American State Cotirts,
American Bar Foundation, 1965, Vol. 3 Missouri-Wyoming, p. 634.
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In the hierarchy of principles this speedy intervention is probably worth
more than a theoretical freedom of choice.

162. Legislative precautions are not always sufficient ; they can, at most,
create a moral obligation. For the system of legal security to be accepted
and available to everyone, a programme of education and public relations
must be developed. If such a programme were carried out much more would
be achieved through collaboration than could be hoped for by the law
itself :

Many will resent the institution of a Public Defender office. Attorney
will resent the loss of income from existing appointments or future loss of
trade. Taxpayers will view with alarm the increase in the burden of support of
the indigent population. In our county, we had the wholehearted blessing of
the court and bar association, Much of this we attribute to a comprehensive
eligibility policy adopted well before our starting date. This statement, together
with our basic philosophy, was presented to every judge, justice of the peace,
and the gemeral bar. The board of trustees of the bar adopted the statement
and canvassed the membership for lawyers willing to screen borderline cases
to work out a fee arrangement for clients with some assets and income but
without funds for a case retainer. We presented our philosophy, financial pro-
gram, and plan of action to dozens of civic groups in luncheon speeches, and
the newspapers printed our written statement .of philosophy in its entirety. As
a consequence, by opening date, we were well accepted by the community at
large. We found it fruitful to draft a form letter to each judge in the com-
munity, setting out the date our operations were to start, a comprehensive
Statement of jurisdiction, and a suggestion of how the services of the Public
Defender could be made available to the indigent accused. We also wrote to
all police departments and to the larger detention facilities about our services
and how these could be requested. We invited suggestion from the court and
the police authorities and met with the juvenile authorities and parole and pro-
bation departments. We discussed problems with court clerks, and we informed
the district attorney of our general approach 1,

The cooperation of the police forces is particularly important if the
public defender is to intervene at the first step in the legal procedure.
Notwithstanding a programme of information and publicity, it will frequently
happen that the accused indigent does not know his rights. The only
satisfactory answer to this would be from an enlightened cooperation
between the legal security service and the police forces.

¢) SIMPLIFYING VERIFICATION (163-169}

163. As in the case of all social security measures, the system of legal
security would hope to find the point of balance between faint-heartedness

1 R. DONALD CHAPMAN, Setting Up a Public Defender Office and Philosophy of a
Public Defender, in The Legal Aid Briefcase, June 1965,
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and laxity, between the mania for verification and systematic credulity. All
agree that it is important to help the needy, but it becomes evident very
quickly, that it is difficult to distinguish between the indigent and the parasite.
This creates problems for the public administrator : how to make a legal
security service available ‘to the impecunious accused, and at the same time

prevent abuse ?
With regard to intention there is no disagreement :

Following the standards for defender systems adopted by. the National
Legal Aid and Defender Association, the proposed Act establishes a system which
will provide legal representation for every person who is without financial means
to secure counsel when charged with a felony, misdemeanor, or other charge
where there is a possibility of a loss of liberty. It provides for representation
immediately after the taking of a person into custody or arrest and at the first
and every subsequent court' appearance at every stage in the criminal pro-

ceeding 1.
But how to define indigents, and how to identify those who do not have
sufficient financial resources ?

164. Yaced with these difficulties of identifying and determining indigence,
some legal security systems require the judges to make the decision 2. This
shifts the responsibility to the courts, but it still does not resolve the problem.

In some judicial districts if an accused person puts up bail, he cannot
hope to have the support of the legal security service 3. In other cases, the

t JOSEPH J. SIMEONE and T. E, LAUER, The Proposed Public Defender System for
Missouri, in Journal of the Missouri Bar, 23 (1967), p. 127.

2 Assigned counsel were generally rated by the justices as comparable in experience

and ability to retained counsel. In most instances appointed attorneys were considered
equal to the prosecutors and in some instances more experienced and possibly more
able.
The judges, in determining indigency, consider the overall situation. A series of
questions may be asked in open court. In some instances, the clerk may ask these
questions, Such items as salary, ownership of personal and real property, cars, stocks,
bonds, bank accounts and resources of parents, spouse, and other relatives may come
to the court’s attention at that time. If the defendant has raised a very substantial
cash bail, that fact will also be considered. There is no uniform system, and it very
rarely, if ever, happens that a request for counsel is refused on the grounds that the
defendant is not indigent. In making this determination, a judge must sometimes
consider appearances which do not lend themselves to the record. Thus one said:
“Difficult to determine sometimes. Had a young man plead poverty and after looking
him over - beautiful clothes, wrist watch, car, etc. - refused him, wherenpon his
father stood up in court and said he was able to take care of expenses, as well he
was.” JOHN P. COONEY, Rhode Island, in LEE SILVERSTEIN, Defense of
the Poor in Criminal Cases in American State Courts, American Bar Foundation,
1965, vol. 3 : Missouri-Wyoming, p. 461.

3 A number of counties indicated that the amount of the premium actually paid to
the bondsman, the source of funds used to pay the premijum, the question of whether
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Elsewhere authorization was to be through local committees on legal
aid L.

Another theory was that the probation officers should undertake the
necessary verifications. There was one rather unusual experiment: the
investigations ware undertaken by a retail credit agency 2,

166. The variety of solutions tried and suggested, proves that indigence
remains a multi-form idea: it is difficult to say when it beging and when it
gives place to being in comfortable circumstances. It cannot be evaluated
purely in monetary terms, as similar financial responsibilities have not the
same impact on a bachelor as on the father of a family.

The analysts have first of all indicated the difficulty of establishing
national criteria 3. The cost of living varies from one region to the other to
such an extent that an insufficient revenue in Montreal might be quite
adequate in a rural zone. Then, it is necessary. to take into consideration the
fluctuations in the cost of living itself 4: that which was sufficient yesterday,
is today only on part of what is needed. Finally, indigence is not total
destitution 3.

1 The court is responsible for granting legal aid, The major alternative, proposed by
the law society, is that its local legal aid committees should be authorized to grant
legal aid in both civil and criminal cases. THOMAS FITZPATRICK, Legal Aid for
Crimingl Cases in England : Part 1I, in The Legal Aid Briefcase, vol. XXVI
(1968), p. 231,

2 The attorney general has recommended such investigations in connection with ap-
plications for release of defendants on their own recognizance, the investigation
to be made, at least for the time being, by probation officers. The: investigation
could also serve the purpose of determining whether the defendant is eligible for
assigned counsel. The Essex County Legal Aid Society is experimenting with  the
use of a retail credit agency for purposes of evaluating the financial capacity of the
defendant. ALEXANDER D. BROOKS and STEPHEN N. MASKALERIS, in
LEE SILVERSTEIN, Defense of the Poor in American State Courts, American Bar
Foundation, 1965, vol. 3 : Missouri-Wyoming, p. 478.

3 There are three basic difficulties in determining indigency within the scope of our
definition, and these difficulties account for the confusion which often exists in es-
tablishing realistic standards for a new service.

The first difficulty is the impossibility of a nation-wide standard, Wide fluctua-
tions from State to State and even from city to rural community within the same
State in costs and adequacy of income must be recognized. JOHN W. CUMMISKEY,
The Problems posed for the Legal Profession, in National Conference on Law and
Poverty, Washington, 1965, p. 121.

4 A second difficulty is that even within a specific community, indigency is a variable.
Any hard and fast rule is unduly hard on potential clients and fast with the eco-
nomic truth. Op. cir., pp. 121-122,

5 The third difficulty in identifying indigency for our purposes is that it is far different
from pennilessness. Op. cif., p. 122.
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.Mo:st of the 250 Legal Aid societies permit the interviewing attorney dis-
c.retlon.m determining eligibility, This permission is born of collective yex e
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167. Most of ’tk.le systems of legal security are so flexible that they willingly
agree that a citizen may be partially indigent,

It is finally suggested that the defendant should be called upon to contribute
whatever he can afford toward a counsel fee. If a county-supported public

defender plan is in operati PR
county 3. peration, the contribution should be made payable to the

'Som'e §;ystems_, .anxious to retain full administrative control require the
partially indigent citizen to make a contribution at the very start of the legal

1 Op. cit., p, 122,
2 Eligibility.
The Law Society, after conferring with welfa iti i
- y c re authorities, established a sched-
ule of ‘efltltlement to legal aid based on inconle and disposable assets. as follohEd'
Eligible Persons : "
‘A personhls teligible for legal aid who has insufficient capital to pay for legal
services _and, if single, an annual income of less than $1,200, or, if married an
annual income of lesg than $1,800 (plus $200 for each dependant), A pe’rson
not so quah{ied x.nay.stxll pe eligible for legal aid where requiring him to pay legal
ie.es wo_uld impair his ability to furnish the essentials of living for himself and
is family, or Yvhere a matter is urgent for the preservation of his legal rights
Th;,se limits were later amended as follows : ‘
“(b) Any unmarried person having annual i
) : earnings or other means of sub-
sistence of less than $l,700, and any married person having annual earnings or
other ?e?n;?,o%f subsistence of less than $2,500, together with an additional
amount o for each dependant, and havin insufficient di i
vy for ey for 2 ent disposable capital to
'(c)‘Wher_e, although not qualified under... (b) above, in the opinion of the
Prov‘mmal Director on recommendation of the County Director the applicant, if
r§qu1req to pay for legal services, would impair this ability to furnish himself ;md
hxs;1 lel.m'lly with t}?e essentials necessary to keep them decently fed, clothed, sheltered
and living together as a family. Report of the Joint Committ ! ?
Ontario, March 1965, p. 11. e, on Legal did
3 é]EEXANDER D. BROOKS and STEPHEN N. MASKALERIS, New Jersey, in
L E. SILVEI%STEIN, Defense of the Poor in Criminal Cases in American State
ourts, American Bar Foundation, 1965, vol. 3 Missouri-Wyoming, p. 504.
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proceedings. After which, the court proceeds to a more thorough evaluatio
of his financial resources, to determine whether he should increase his
contribution 1. ,

By contrast some systems which practice the rule of all or nothing
complain bitterly that they arc unable to arrive at case-limits. Here again the
work of Me. Loranger explains in an eloquent manner the disadvantages of
a formula which applies too strict criteria of eligibility. One of the worst
results is that of hurting the pride of the accused who are not absolute
indigents and who because of this, are deprived of assistance.

168. We believe that the Quebec system of legal security should go as far
as possible along the road to availability of the system. And we therefore
recommend extreme simplicity in the procedures of verification, even to
the extent of eliminating entirely enquiries having to do with the financial
resources of the accused.

We recommend establishing minimum timits: below a certain level
of income, the legal security service nuust intervene. Above this level, the
decision to intervene will be the responsibility of the legal security service 2.
The policy of the service should be to act quickly, often and without fear.

Even at the local level, the general policy should be to make the legal
security service available in a generous manier to all those who ask for help.
The reasons for our attitude are very clear: first, verification often costs
more than the defence itself ; second, those who conceal a part of their
income, have usually concealed very Jittle 3.

1 The recommendation is for there to be a written statement of means and provision
for the applicant to be reguired to make a contribution if he can pay something but
cannot meet the whole of the cost : he could be required to make a down payment
and at the conclusion of the case the court would assass the contribution, if any, so
that his financial position can be reassessed in the light of a conviction and any

sentence that may be imposed. As regards eligibility other than financial, the Com- "

mittee considered that the present test o whether legal aid is “desirable in the
interests of justice” should continue but that the courts should have some guidance.
R.M. JACKSON, Enforcing the law, New York, 1967, p. 89.

2 The geperal practice appears to have been for the local director to make the decision
bimself when the question arose. In doing so, in criminal matters, some local
directors made no investigation at all into the accused’s financial circumstances.
There was frequently no real opportunity to do so, having regard to the speed with
which a criminal case might proceed through the Magistrates’ Courts in large urban
centres. Report of the Joint Commitlee on Legal Aid, Ontario, March 1965, p. 39.

3 The existing method of determining indigency is lenient but works satisfactorily and
should be retained unless the possibility of providing free counsel to « ail » accused
persons is to be given serious consideration. Presently, if an accused claiming indi-
gency has some source of income it is vsually limited, and if the indigent were
forced 1o use these limited funds it would not be unusual for this to create added
strain on the county budget at some other point, e.g., the welfare department in at-
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169. Generally speaking, every effort should be made to avoid emphasizing
the indigency of an accused, and to eliminate as far as possible, all the
distasteful procedures of investigation.

Any enquiry into the economic resources of an accused should be the
eqmep?ion and should only take place in cases of serious abuse. We rather
visualize a policy analogous to that used by the public defender of San
Francisco : he takes the declaration of the accused at its face value.

Our comparative tables have already shown that the cost to the legal
§ecllrity service of San Francisco is less than $11 per case, and that it is
!ust about the same in Montreal. It becomes evident that a detailed
investigation of the resources of each accused would cost more than the
defence itself. The Quebec system of legal security could adopt a procedure
of a simple sworn statement.

Detailed verification would be restricted to those cases in which one
has reason to suspect deliberate and serious mis-statements. This appears

to us to be more in conformity with the new policy adopted by the Provinci
and Federal Ministers of Revenue. YR Y the Frovinclal

1 — Compulsory intervention below certain income levels;
2 — Discretionary intervention, above certain levels;

3 — DPossibility of partial compensation ;

4 — No systematic investigation of financial resources.

d) EXTENSION TO APPEALS (170-171)

170.‘ To make the system of justice available to everybody, the legal security
service must also permit indigents to take their cases before the appeal
courts. This does not mean that the public defender will appeal every case !,

tending to the needs of the accused’s family. As long as the state population remains
small and widely scattered it is doubtful that the system of determining indigency
will need modification or tightening. LARRY ELISON, Montana, in LEE SIL-
VERSTEIN, Defense of the Poor in Criminal Cases in American State Courts,
Amer_ican Bar Foundation, 1965, vol. 3 : Missouri-Wyoming, p. 435. '

1 ?.“he. judges express very strong views in favor of the assignment of counsel to
1{1d1gent defendants in almost every type of criminal proceeding and at a compara-
tively early stage. Among those interviewed, practically all favored representation in
every category of criminal proceeding. The most notable qualification related to the
feeling th‘at in post-conviction remedies there should be some showing of merit before
cou'nsel is assigned. Among those responding to mail questionnaires a significant
majoFiFy favored representation for indigent defendants in evory category except that
of civil commitments. ROBERT KASANOF and PAUL I. BIRZON, New York
in LEE SILVERSTEIN, Defense of the Poor in Crim.nal Cases in dmerican Slate’
Couris, American Bar Foundation, 1965, vol. 3 : Missouri-Wyoming, p. 535.
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Most of the different systems of legal security believe that the defence
of indigents under appeal should not be undertaken automatically. Almost
all of them wish to make an evaluation of the case before reaching such a
decision,

Providing counsel in every instance would be an enormous burden upon
the bar. The tendency in the New York courts to make counsel available only
when there is some suggestion of merit seems reasonable, although we feel that
care must be exercised so that truly meritorious applications will receive the
benefit of counsel. In any event, where there is such a finding of merit, the
appellate defender, assisted by individually assigned counsel, would once agaip
appear to be the best solution. Some better approach to the finding of merit
should be developed 1.

The Ontario Committee made a rather negative recommendation on
this matter, but finally came to an almost identical conclusion 2. In fact, it
recommended only appealing the cases of indigents in which there appeared
to be, in the first instance, a serious denial of justice. :

In some systems, the appeal seems to take place ‘almost automatically.
Generally, these systems are the ones which have shown the greatest care in
granting an accused the benefits of legal security. As they have already made
a careful check of his financial resources before assuming his defence in the
court of first instance, a decision can be made quickly in case of appeal 3.

171. In our opinion the public defender should not be required to take
every one of the verdicts and sentences rendered against accused indigents
to the appeal court. However, the public defender should always be careful
to register the appeal so as to preserve the rights of his client. He himself
should defend the case in appeal, not only if he is of the opinion that there
has been a denial of justice, but also at the point he feels there is some real

L Op, cit., p. 547. ) o

2 Appeals in both criminal and civil matters are excluded except where in the opinion
of the Provincial Director, on the report of a County Director, there appears to have
been a miscarriage of justice. Repoit of the Joint Committee on Legal Aid, Ontario,
March 1965, p. 13,

3 As mentioned earlier, legal aid for the hearing of an appeal is granted almost as a
matter of course, subject -only to a means test. The practice exXists even at quarter
sessions, which hears appeals from convictions at magistrates’ courts. The committee
believes that the grant of legal nid at this level should not be automatic but should
be based on the specific criteria for a grant of legal aid in magistrates’ courts. *

For appeals to the Court of Appeal, legal assistance may be required at three
different stages: advice on whether to appeal and on formulating the grounds of
appeal ; presenting the application for leave to appeal (or giving notice of appeal on
a question of law) ; and the hearing of the appeal itself. THOMAS FITZPATRICK,
Legal Aid for Criminal Cases in England : Part 11, in The Legal Aid Briefcase,
vol. XXVT (1968), p. 236.

* 1d. at p. 73,
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hope for his client : in fact, he would act as would his colleague in private
practice.

The public defender should even take charge of the appeal in some
cases he has not handled in the first instance. For example, he would act
on behalf of the accused who had sufficient resources to be able to look after
his own defence at the first trial, but who unable to finance himself in
the higher court. . ,

If it is the Crown which contests the verdict of the court of first
instance, the public defender, without any question, remains with his client
in the higher courts.

In the early stages of the service, it would be preferable to have the
decisions to act in appeals ratified by the Director of the service, or by the
regional Director.

In our opinion the public defender should, in this matter of appeals,
also interpret the criteria established, in a generous manner.

It is the duty of the Public Defender, in any case wherever a conviction,
is had, where in his opinion an appeal to a higher court will or might rea-
sunably be expected to result in a reversal or modification of the judgment of
convictic.:, to take such appeal and follow through with all the resources at
his command. Appeals are always taken when the Public Defender feels that
error has been committed which would entitle his client to a new ‘trial, or
where it is felt that the client bas been deprived of his constitutional or sta-
tutory rights during the course of a criminal proceeding.

Appellate work sometimes constitutes a considerable part of his work,
varying in volume with the shift of sircumstances 1.

6 — Equilibrium between Administrative Control
and Freedem of Action (172-188)

a) REJECTION OF A BOARD OR A COMMISSION (172-173)

172. To arrive at a balance between the administrative control and freedom
of action the Commission gave considerable thought to the question of
whether or not the legal security service should be administered by an
independent body.

Notwithstanding the many arguments pyesented in favour of this, we
cannot see the necessity of creating such an organism :

There are many reasons for the establishment of a regional commission,
Many who have had experience in this area believe that the public defender
should not be directed and supervised by a judge or judges who may have the
power lo supervise or discharge the defender from office. They feel also that

1 EDWARD T. MANCUSO, The Public Defender System in the State of California,
Chicago (American Bar Center), 1963, p. 7.
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the system must be free from political domination. A board or commission
which supervises the work of the defender system gives to the defender a sense
of freedom and responsibility which is in the interests of justice. Hence, the
Act provides for an independent commission which shall have as its members
“no judge of any court, or clerk or other employee of any court, and no circuit
or prosecuting attorney”. The Act further provides that the Commission shall
appoint a public defender for the region, thus tending to eliminate the political
ramifications of the office. The Commission does, however, have the power to
remove the defender from office after “due notice and hearing and upon a
finding of wilful disregard or nonperformance of the duties or wilful abuse of
the powers- of the office” 1.

The Commission believes that the risks of malpractice are extremely
limjted, provided, as already indicated, the necessary precautions are taken
with regard to the nomination of the Director. Furthermore, the government
in addition to controlling the funds for the legal security service, will also
be at liberty to change the law governing this service ; so that if there were
serious criticisms directed against the Director of the service, the executive
and legislative powers could intervene. , v

It may even be necessary to limit this possibility of government
intervention. For example, as is frequently the case for the Ombudsman,
legislation could require that a two-third majority vote of the representatives
in the National Assembly would be needed to ask for the resignation of
the director of the legal security service.

This would assure independence of the service without losing legislative
control.

The Commission believes that the Advisory Council of the Administra-
tion of Justice in its modified form, should be called upon to make a periodic
evaluation of the work accomplished by the public defender system. This
would enable the Minister of Justice and the Director of the legal security
service to benefit from the counsel and suggestions .of an independent body.
A precedent. for thh now exists in the form of the Superior Council of
Education which acts as an advisory body to the Minister of Education. .

173. We are conscious of the fact that such autonomy gives a great deal of
Iatitude to the Director of the legal security service, but we are convinced
that increasing the controls would deprive the defender of the accused
indigents of essential freedom of action.

A study made by Prof. Francois Heleine (Appendix 21) defends the
thesis of collegiality with a great deal of persuasion. He believes for example,
that one cannot confide power to a single individual without utilizing appeal
mechanisms — this we agree is substantially true. Mr. Heleine also says

1 JOSEPH J. SIMEONE and T.E. LAUER, The Proposed Public Defender System for
Missouri, in Journal of the Missouri Bar, 23 (1967), p. 127.
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appeals invariably have the result of increasing procedures, which is also
correct.

We would prefer that the public defender be enabled to exercise his
powers with as much latitude as any other defence lawyer. However, we would
not object to having a three party committee, with representatives of the Bar,
the Social Welfare and Family Department, and the magistrature, study the
complaints of those who wish to contest a refusal of the public defender to
act, and that he be obliged to accept the decisions of such a committee.

b} REJECTION OF CONTROL BY BAR (174:187)

174. The participation of the Bar creates special problems. This is true
everywhere in the world, but more so in Quebec where the Bar, up to the
present, has had the entire responsibility for legal assistance.

A system of legal security cannot be established, nor can it develop
without the cooperation of the Bar. In a number of cases it was found to be.
absolutely necessary to integrate the Bar into the administration of the legal
security, or otherwise it would not have been possible to even start the
service 1.

Notwithstanding this, we have rejected the idea of control of the
administration of this service by the Bar. The Bar remains the arbiter of
the professional conduct of all lawyers. We believe that it would be illogical
and unfair to turn the public defenders into employees of the Bar while the
Crown prosecutors are only responsible to the Bar for their strictly profes-
sional conduct.

An even more serious reason is that it is not normal for the state to
delegate to others, its responsibilities in matters of social security. And legal
security includes as practitioners know, innumerable social elements which
cannot be handled by lawyers alone,

On these essential questions, the analyses and conclusions of Mr,
Loranger (Annex) and Prof. Heleine (Appendix 21) are in conformity with
our own views. A system of legal security should not devolve upon, nor
belong to a small professional group.

175, The recommendation that the service of legal security should not be
the responsibility of the Bar, is undoubtedly contrary to the wishes of the
Bar itself. Evidence of this is found in the terms of reference given to a
special sub-committee formed January 11, 1968 by the Bar of Montreal,
which read in part:

1 Some measure of official Iocal bar association representation in the organization. offer-

- ing extended legal services may be the price of bar association cooperation. CHAR-
LES J. PARKER, The Relations of Legal Services Programs With Local Bar Asso-
cintions in National Conference on Law and Poverty, Washington, 1965, p. 139,
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“to enquire into the necessity of legal aid in the Province, its organization undcr
the aegis of the Bar, its financing, etc., for the purpose of making appropriate
suggestions to the government of the Province” (appendix 22).

In forming this special committee for the purpose of evaluating the
needs of Quebec in the matter of legal security, the Bar of Montreal made its
own position very clear: it was hardly possible for this committee to recom-
mend a system of legal security of which the total or partial responsibility
would not be given to the Bar, The terms of reference indicated the degree
to which the Bar wished to retain control of an eventual system of legal
security in Quebec. We add here as supplementary documentation, the reports
submitted by two other subcommittees formed within the framework of the
same enquiry : that of the Bar of Quebec (Appendix 23) and that of the
rural Bars of the Province (Appendix 24).

176. The special committee appointed by the Bar proceeded very quickly
to an inventory of the modern written material in connection with legal
security. It also consulted, as far as was possible, the different intermediate
bodies who had up to that time shown an interest in this matter.

The committee at the end of eight full sessions, and after a great deal
of individual work on the part of the members of the committee, summarized
the situation in these terms :

The preceding could be resumed by saying :’in Montreal the intermediary
bodies and the public, realize today that there is great need for a more adequate
and more specialized legal aid system. It is evident, in the opinion of the public,
that the legal aid bureau of Montreal is overburdened and can only respond
partially to the real needs. The intermediary bodies and the public wish to see
the elimination of delays in obtaining assistance. They also would like to see
lawyers available immediately for consultation, and, for the civil procedures, for
appearance before the criminal courts, for all urgent matters, for every stage
of the procedure before any court, but above all in criminal matters. They wish
to have regular and continuing contacts between lawyers and social workers, ete.
They would like to have a definition of what legal aid is, its qualities, its means.

They would like to see the legal aid office of Montreal make its services
available in those districts where the clientele is generally found, and that the
services be made available at hours suitable to those who have need of aid.
They would like to see the state giving generous financial aid. They would like
to see the state establish by law a provincial legal aid system. They would like
this legal aid 1o be the right of the individual,

They would like to see the verification of financial resources retained,
and that paymient by instalments be accepted from those who use the aid.

The public has suggestions regarding the Bar, e.g. quicker action and more
effectiveness of the syndic, and publicity, regarding the qualifications of lawyers 1.

1 Report of the Sub-Committee of the Bar of Montreal, in the report of a commiltee
formed January 11, 1968 by the Bar of Quebec at the request of representatives of
the Bar of Montreal for the purpose of studying legal aid in the province, pp. 18-19.
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All in all, the declarations of the committee, as to the needs with regard
to legal security were similar to the opinions then current on this matter.
(The italics are ours.)

177. The sub-committee of Montreal has endeavoured to answer the opinions
of the public and the intermediate bodies, with the point of view expressed
by the legal security bureaus and several groups of lawyers.

Recognizing the importance which the Ontario. system of legal security
has achieved in two years, the sub-committee placed a great deal of impor-
tance on the evaluation of that system made by the Ontario Prime Minister
himself, Mr, Robarts. After referring to the congratulations of Mr. Robarts
to the legal profession for its considerable cooperation with the legal security
service of Ontario, the sub-committee mentions the pride and also the fears
expressed by him (Appendix 235).

There will be no change in the basic philosophy. The objective of legal
aid in Ontarig is to insure that everyone will enjoy the right to obtain legal
advice or be represented by the counsel of his choice regardless of financial
ability to pay for a counsel. However, any program can become too great a
burden upon society. If costs become intolerable, their programs will founder.
I suggest there is a limit to what society will bear in the way of financing
social programs, regardless of their benefit. It is incumbent upon the govern-
ment and the legal profession to ensure that costs are held to reasonable
levels... Legal aid will not be regarded as “legal care” in which everyone has
a right to subsidize counsel. Legal aid is designed to help those who need to
be helped. This must be borne in mind by the government, the legal profession
and the people of Ontario if the “legal aid plan” is to enjoy a long and suc-
cessful future 1,

v The sub-committee quite correctly summarized the thought of the
Ontario Premier when it said : “While rejoicing at the benefits obtained by
the public, he was concerned with the exorbitant costs for the administration
of the system”.

Although it praised the merits of the Ontario system (satisfactory for
the indigents and the lawyers), the sub-committee was reluctant to recommend
the introduction in Quebec of a system so costly. This is in accord with the
thinking of this Commission which, while recognizing the theoretical value
of the Ontario regime in the limited area of lawyer-client relationship,
beligves it to be an unnecessary burden for the whole of society, and quite
illogically under the control of a professional minority.

1 Address by the Honourable John Robarts, Prime WMinister of Ontario, to the
Opening Session of the Mid-Winter Meeting .of the Ontario Branch of the Cana-
dian Bar Association, Toronto, Friday, February 2nd, 1968, pp. 7-8.
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178. The sub-committee of the Bar of Moritreal studied the different private
agencies which have, up to the present time, carried the burden of legal
security in Quebec. They placed, particular importance on the views
expressed by those responsible for the legal security bureau of Montreal :

The statistics of the Legal Aid Bureau of Montreal indicate that approxima-
tely 70% of the cases have been and should be dealt with by the lawyers
employed permanently in the legal aid bureau of Montreal because the cases
submitted can be resolved by one or more consultations, by direct interventions,
or by longer and more urgent procedures, Approximately 20% - 30% of the
cases on civil matters require referral to practicing practitioners because action
to proceed appears to be necessary. Among th: cases referred, half of them,
ie. 12% to 15% of all the cases of the Legal Aid Bureau of Monireal require
de facto procedures. The other cases appear to have been completed by the
practitioners without legal procedure.

The statistics indicate that the office handles in the proportion of approxima-
tely 90% civil cases in the year, and 10% of a criminal nature, except at the
end of 1967 to the beginning of 1968.

The reports have shown that it is impossible to look after the requests for
aid in criminal matters through the medium of volunteer services of practicing
criminalists, as these cases call for immediate action, and the practicing cri-
minalists who could supply their services free of charge are not sufficiently
numerotts in the district of Montreal.” Also as soon as it had funds available,
the administrative council of the Legal Aid Bureau of Montreal engaged cri-
minalists as part of its office. These criminalists employed, the one in August
1967 and two others in December 1967 and February 1968, have already
increased the effectiveness of the Legal Aid Bureau of Montreal in these several
months by 120% 1.

179. After describing the sitnation very frankly, the special sub-committee
of the Bar arrived at conclusions and recommendations which are somewhat
surprising.

The committee came to the following two principal conclusions :

1. — The establishiment of a state service of legal assistance did not appear
to be necessary and wounld probably not be a good solittion ;

2 —~ The actual service offered by the Bar of Quebec and its office, once it was
reorganized and improved would answer quite adequately the needs of the po-
pulation for legal aid 2,

It is astonishing that the Committee did not consider a government
service of legal security to be necessary, as the same ccmmittee recognized :

1 Report of the Sub-Committee of the Bar of Montreal, in the report of a committee
formed January 11, 1968 by the Bar of Quebec at the request of representatives
from the Bar of Montreal for the purpose of studying legal aid in. the province,
pp. 36-37.

2 Op. cit, p. 41,
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a) that the legal aid bureau of Montreal was hardly able to devote more thin
10% of its time and its personne! fo cases of a criminal nature ;

b) that at least 50% of the accused did not have a lawyer when they appeared
before the courts of criminal jurisdiction, and that too large a number pleaded
guilty without the benefit of a consultation.

180. The information gathered by the sub-committee showed clearly that
it was impossible to count on the benevoiencs of the criminalists who were
very few in number, particularly in Montreal. The sub-committee of its
own accord drew attention to the effectiveness of a formula wherein the
criminal lawyers, made available free of charge to the public, are, in practice,
permanent lawyers attached to the office of legal security. Provided with this
information, the subcommittee should have concluded that the only practical
formula with regard to criminal and penal matters was to have recourse to
lawyers remunerated on a permanent basis. By any manner of reasoning the
sub-committee could not come to the conclusion that a state service of legal
security would not function in this manner, nor could it have concluded
without any evidence, that it probably would not be a good solution. Nor
could the sub-committee make the positive statement that the actnal legal
aid service offered by the Bar of Quebec and its office, would be adequate
for the needs of the population once it was reorganized and improved. And
more particularly the sub-committee was not able to- state, based on its own
premises, that the service in effect was the only, let alone the best solution.
The sub-committee in arriving at these two principal conclusions and the
recommendations therefrom, accepted from the very start the underlying
intent of the mandate they received on January 11, 1968 from the Executive
Committee of the Bar of Quebec : to enquire into the need of legal security
in the Province of Quebec, organized under the authority of the Bar. . .

On October 11, 1968 the Executive Committee of the Bar of Quebec
forwarded to its General Council, recommendations arising from the con-
clusions of the sub-committee referred to (Appendix 26).

181. However, it was the sub-committee formed by the Association of
Lawyers of the Province, which submitted the strangest argument. Here again
one has the impression that the committee formed by the Associatien of
Lawyers of the Province has systematically rejected any formula of legal
security which would cause the legal profession to run the risk, justified or
not, of a full or partial socialization :

This is why the members of the committee have first of all studied two
preliminary questions :
a) Is it necessary to establish a system of legal aid for the entire province ?

b) In the affirmative, is the Ontario system a worthwhile formula, and is
this formula applicable to Quebec ?
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To the first question the members of the Committee do not hesitate to state
that if the need for legal aid is clear for the -district of Montreal and Quebec,
the need is not acute elsewhere in the province. Are the members justified in
believing that the lawyers of our sections have up to the present time, undertaken
to those who by reason of indigency cannot pay for the services of a lawyer ?
However, they are unanimous in recognizing that the rights of the indigents
should not be subject to contingencies, such as the availability or merely the
generosity of a lawyer, or again the sympathy which might develop between
the indigent and the lawyer whom he consults: it is necessary to institutionalize
legal aid in such a -manner so that what has up to now been a favour becomes
a right. '

On the first question therefore, the members of the committee are unanim-
ous in recognizing that it is necessary to establish the right of the indigent to
legal aid, and the obligation of the lawyer to make this aid available.

This first answer being given, and as the letter of the General Secretary
appeared to invite an examination of the Ontario system, the members then
studied the Ontario Legal Aid Act.

They. are unanimons in agreeing that if a legal aid system were to be
established, financed entirely by the state, and under the sole control of the
Bar, without any concern for the cost of operating such a system, the Legal Aid
Act of Ontario is a model to follow. This. model is even more interesting
because the tariff forminy part of it is of an extraordinary generosity.

But the members of the committee saw serious objections to the adoption
of a system parelleling ithat of Ontario.

In the first place, knowing that the Ontario system had become much more
onerous than was believed at the beginning, the members of the committee are
of the opinjon that such a system in Quebec could only be even more so.
In their opinion it was necessary to avoid having the state carry so heavy a
burden, if it were at all possible to avoid such a consequence.

In the second place they are of the opinion that a tariff of rates such as
that in the Ontario system by its generosity would be too strong a temptation
both for the members of the Bar and for those seeking aid in matters pertaining
to justice. Inévitably the lawyers would consider such a tariff as an invitation
to suggest to their clients to take advantage of the Legal Aid Act, and by its
very structure the system would lead both those seeking justice and the lawyers
to make the exception the rule.

The members of the committee are of the opinion that the introduction
of a similar system would very shortly lead the public to demand that the pro-
fession be socialized, and that the members of the committee are unanimous in
stating that this should be avoided at all costs, and that the Bar must pay the
price called for, to avoid the socialization of the profession.

To the second question which they studied, the members of the committee
therefore reply that they do not recommend the adoption of a system such as
that in Ontario 1,

182. Here again some members of the legal profession endeavour to
minimize the needs with regard to legal security. As against this, the

1 Report of a Sub Committee of Lawyers of the Province, in the report of a committee

formed January 11, 1968 by the Bar of Quebec at the request of representatives of
studying legal did in the province, pp. 119-121,
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statistics compiled by the Advisory Council of the Administration of Justice,
and by this Commission, show that the number of accused who appear
before the criminal courts without benefit of the services of a lawyer, remains
very high even in the rural districts, V

From this point of view it is certainly not possible to state that at the
present time the Bar is satisfying the needs, by merely depending on the
generosity of the members of the Bar. With so few lawyers specializing in
criminal law, it would be utopian to hope that the Bar could satisfy the
demands. Moreover, most of the statements made indicate that when the

lega{ profession discusses the legal security needs, they are thinking of, and
placing more emphasis on, civil matters.

The Association of lawyers of the Province have arrived at conclusions
which are even further removed from the point under discussion. The
Committee formed by that Association gives the impression that it is even
necessary to have the judges indicate in advance, those of the accused who
would be particularly in need of the services of a lawyer:

In criminal matters the problem can be even more serious. In some
districts, such as that of Joliette, for example, the lawyers have prepared a list
in which the names of all the members of the Bar appear in rotation. With,
the cooperation of the judges, on every occasion that the latter believe that a
prison term might be imposed, the designated lawyer, according to this list, is
informed, and he makes his assistance available to the condemned, free of charge.
The members of the Bar have even obtained the free help of social aid, and of
psychologists, who interest themselves in the condemned to help the judge de-
termine the sentence which he must pronounce, Up to now it would appear
that the system has functioned satisfactorily for seeking justice, as well as for

Fhe judges and the confréres. None. of the latter has found that the system
imposes too great a loadI.

183. This Committee of the Association judged the formula of the public
defender in different ways: it would be acceptable in the Social Welfare
Court because the hearings are not public, but it would not be suitable in
the Court of Sessions where the hearings are public ! '

The Court of Social Welfare is possibly the only court where it might be
desirable for the State to name not only a Crown prosecutor, but also a lawyer
charged with the responsibility of pleading the case of the indigents,

It would not be desirable to establish such a system in the court of Sessions,
where the hearings are in public, because the condemned, or the person seeking

1 Report of the Sub-Committee of Lawyers of the Province, in the report of a com-
mittee formed January 11, 1968 by the Bar of Quebec at the request of representatives
of the Bar of Montreal for the purpose of studying legal aid in the province, p. 125.
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justice, could not possibly imagine that two lawyers named and paid by the
same employer could have different points of view on the same affair 1.

184. Let us end this review. The sub-committee formed by the Bar of
Montreal summarized the various opinions in the following manner :

1° — All the lawyers wish to have the financial support of the State.

2° .— The lawyers of the section of the Bar of Quebec and those of the
Association of lawyvers of the Province, state that they are able to give sufficient
legal aid through the voluntary and free services of practitioners. They express
fears that the profession might be socialized.

3° — All the lawyers believe that it is necessary to have receptionist/
consultation bureaus in charge of permanent salaried lawyers if possible.

4° — Moreover, the lawyers of the section of the Bar of Montreal consider
that assistance in criminal matters should be given by permanently employed
lawyers.

5° — The thoughts of the lawyers of Montreal with regard to the man-
ner of giving assistance ‘in civil matters was not expressed before the committee
until today, in the drafts of the law of the Batonnier B. Bourdon, and Mr. E.
Colas, and by extracts from the notes of the Assistant-Secretary of the Legal
Aid Bureau of Montreal. The first two recommended the voluntary free ser-
vices of practitioners, the other, permanently employed lawyers, only by reason
of economy.

6° — The lawyers of Quebec and those of the province, judge that the
management of legal assistance must be confided to the sections of the Bar.

7° — The law drafted by the Batonnier Bourdon makes the same sug-
gestion. That of Mr, Colas confides the management to the provincial Bar
supported by a notary and judges.

8° — In the comments of the Legal Aid Department of the Institute of
Baron de Hirsh there is an ambiguous statement suggesting that the Bar take
the iniative in giving assistance, and at the same time expressing the fear that
if the Bar accepts full responsibility, it would run the risk of criticism and
in addition it would be assuming a responsibility which should rightly fall on
the state.

9° — Elsewhere in the exfracts from the notes of the Assistant Secretary
of the Legal Aid Bureau of Montreal is the suggestion that the management
should be shared by all the elements of the community 2,

1 Report of the Sub-Committee of Lawyers of the Province, in the report of a com-
mittee formed January 11, 1968 by the Bar of Quebec at the request of represent-
atives of the Bar of Monireat for the purpose of studying legal aid in the province,
p. 127.

2 Report of the Sub-Committee of Lawyers of the Provinece, in the report of a com-
mittee formed January 11, 1968 by the Bar of Quebec at the request of represent-
atives of the Bar of Montreal for the purpose of studying legal aid in the province,
pp. 46-47 (the italics are our own).
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%85. It is evident that the opinion expressed by the legal profession is far
from being in agreement with the opinions expressed by the general public
and the intermediate associations. The public considers the needs of legal
security to be much greater than do the lawyers. The public moreover,
complains of long delays in securing assistance, while the lawyers are
content to recognize that delays do exist. Tu Montreal the public considers
f.hat the services of the Legal Aid Bureau of Montreal are absolutely
insufficient at the present time. Even the sub-committee says, “the lawyers
have not expressed themselves on this point, with the exception of the
Assistant Secretary of the Legal Aid Bureau of Montreal, who is in
agreement with the opinion of the public and the intermediate bodies”. Tt
will be noticed here that the sub-committee makes it clear that it does not
know the opinion of the lawyers on this matter, although it has itself
concluded previously, as we have seen, that the Legal Aid Bureau of

qutreal could, on condition that it is reorganized and modernized, fully
satisfy the needs,

186. The sub-committee then ended this phase of its work by a rather
equivocal comment :

. It can be said that up to the present, the committee has received an increas-
ing demand for help and assistance from the public and intermediary groups.
It can be said that two different thoughts are expressed in the comments from
the lawyers. The one concerns itself more with the welfare of the Bar, the
other gives first consideration to the welfare of those asking for assistance.
These are the two options from which the committee must choose 1.

In our opinion the difference between these two concepts are much
more than merely a nuance, and it should be quite easy to make a decision.

187. In their general conclusions the sub-committee emphasized, with good
reason, the necessity of allowing the lawyers who supply the legal security,
the greatest possible freedom. It however, appears to retain the impression
that it is not possible to have a confrontation between the Crown prosecutor,
and the lawyer for the legal security, if both of them were to be directly or
indirectly paid by the same employer.

We admit, readily, as we have already explained, that it is important
to jealously guard the independence of the legal security service. But it would
be wrong to deduce from this principle, that a public defender paid by the

1 Report of the Sub-Committee of Lawyers of the Province, in the report of a com-
mittee formed January 11, 1968 by the Bar of Quebec at the request of represent-
atives of the Bar of Montreal for the purpose of studying legal aid in the province
p. 48, ’
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state would automatically find himself not at arms length with the Crown
prosecutor. It is quite likely that this same preoccupation led the committee
of the Bar to recommend that the legal security service be placed under the
jurisdiction of the Minister of Family and Social Welfare (Recommendation
No. 14).

Here again it seems to us that the Committee has exaggerated the danger
of collusion or connivance between the different groups of lawyers serving
society. We believe that a legal security service cannot be integrated with
the Ministry of Family and Social Welfare without depriving the field of
justice of a responsibility which belongs to it, alone.

For the same reason we believe that legal security must be considered
as a right of every citizen. And we recommend strongly that this right be
under the authority of the Minister of Justice, recognizing at the same time
that the Minister of Family and Social Welfare must also assure, with good
will and justice, forms of social security.

The Commission does not believe that the recommendations made by
the committee of the Bar of Quebec should be followed. It prefers that while
the Bar should have the entire responsibility for all professional acts and
ethics, the establishment of an adequate system of legal security should be
entrusted to an independent organism, utilizing principally the formula of
public defender, and administered by a Director who would be completely
autonomous.

Although the Commission wishes to associate legal security with the
Minister of Justice rather than with the Minister of Family and Social Welfare,
as has already been clearly indicated, the public defender in each region
must be closely associated with the everyday life of the people, and participate
as much as possible with action groups in matters of social rehabilitation.

¢) REJECTION OF A COUNCIL OF LEGAL AID (188)

188. We also discard the idea of a Council of legal aid as outlined in the
recommendations of the Advisory Council of the Administration of Yustice.
Such a council, “intermediary between the Bar and the Minister of Justice”
would place the public defender in a position of dependence to which the
Crown prosecutor, as of now, is not subjected.

If a plan using such a Council were to be adopted, much would be
gained by giving it many of the characteristics described .by Pro. Heleine
(Appendix 21). For our part we would be satisfied that :

1. — the Director be selected with great care ;

2. — the Director act in defence matters with the greatest autonomy;

3. — the Director reconsider his own refusal to act if asked to do so

by the Ombudsman who should have the authority to scrutinize
the decisions of the legal security service.
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7 — Gratuity and simplification of procedures (189-203)

189. To assure the equality of all before the law, a system of legal security
should make available to indigents at no charge, not only a defence before
the courts, but also the related judicial procedures.

Many formulas of legal security make a clear distinction between the
gratuity of the defence itself, and the gratuity of the judicial procedures at-
tached to it. The Swedish procedure (paragraph 65-67) establishes different
bases for the two categories of legal aid. Similarly the resolution voted by
the executive of the Bar of Quebec in October 1968 (Appendix 26) mentions
specifically, apart from the defence itself, different judicial procedures, which
should be free of charge in the case of indigents.

190. In the examination of these “accessory costs” resulting from the pre-
sent procedures, a most important place must be given to court stenography.
An auxiliary of justice, the official court stenographer, plays a most important
role, and also creates some of the problems. It is not our intention to make
a scapegoat of this service, even though it is an outstanding example.

The comments on the official court stenography could have been de-
layed to the time of writing that part of the report dealing with the judicial
system. However, the official stenography is a typical example of the related
costs included in the overall system of legal security. The comments and
recommendations on the official court stenography we intend making here,
will also deal with its form, quality and usefulness, and will embrace pro-
blems much broader than that of legal security. We are consolidating our
thoughts now to avoid useless repetition throughout the different volumes of
our report.

191. The value of stenographers in the different departments of a general
office, is well recognized, but even so it is difficult to imagine the quality of
the work required from the official stenographers. While the capable office
secretary might give satisfaction with a speed of 80 to 120 words a minute,
court stenographers must frequently function at speeds of 200 and even
250 words a minute in the course of the discussions which develop suddenly
when a case is being heard. The court stenographers must be considered as
the true professionals of this skill.

However, the use of court stenographers results in costs having a direct
economic impact, which in turn quite often prevents the accused indigent
from obtaining full justice ; this is more evident in the case of appeal.

A number of the delays taking place in the judicial administration
must be attributed specifically to the slowness in securing the transcription.
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During our visits to the prisons, and in the study of particular files, it has
been noticed that denials of justice take place all too frequently because
the courts are unable to obtain within a reasonable delay, the transcript
of the stenographic notes of the first part of a case, or of a case brought to
appeal.

1t is not our intention to hold the court stenographers entirely respon-
sible for the slowness with which our judicial apparatus functions. However,
we must recognize that in certain cases it is purely and simply the slowness
in securing the transcript which causes innumerable postponements. In some
cases, individuals have waited months under detention until the file for the
appeal hearing is being prepared. In other cases, the lawyers for the defence
have waited months for the transcript of the stenographic notes needed to
undertake the necessary action on behalf of their clients.

192. The official stenographer therefore, creates the problems of efficiency
and cost. Generally speaking, nobody questions the competency of the
court stenographers. However, the cost and the delays arising from the
transcript of the stenographic notes has become so serious that many of
the officials involved in the administration of justice are asking themselves
whether the time has not come to replace the court stenographer by equip-

-ment which will permit the tape recording of the hearings.

193. The efficiency of the different methods should be compared : the official
stenographer versus a tape recorder.

The memorandum submitted by the association of court stenographers
of Quebec was understandably, intended to prove to our Commission that
the electronic equipment available at present is still not an adequate substitute
for the work done by man.

What made the memorandum worthwhile was that it referred to a
number of experiments which could be verified and which were of un-
questionable value.

The court stenographers were able, for example, to study the resuits
of an experiment conducted for five years in Alaska, where, by reason of
the Iack of qualified personnel, the American government had recourse to
electronic equipment for recording the evidence and the court debates. The
resuits of this enquiry indicate clearly the inadequacy of the equipment
utilized 1"

i 1) Transcripts are questionable with frequent notations of “indiscernible” and
“inaudible®, and the like, to be depended upon for the defence of life, liberty and
property rights, and this inadequacy still exists despite more than five years of ex-
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194, The results experienced in Alakas, were repeated in different American
experiments.

In New York a scientific test showed the comparison between the
“Soundscriber” and the services of a court stenographer. This enquiry, the

perience in Alaska with the system, and the building of expensive, accoustically en-
gineered courtrooms,

No matter how great the fidelity of a blind recording apparatus may be, extem-
poraneous speech is at times imperfect — uttered indistinctly, slurred, swallowed,
grunted and garbled — and to bridge the gulf from sounded utterance to word-for-
word comprehension takes the on-the-spot coordination of the eye, the ear and the
brain.

2) The art of truth-seeking through searching, slashing cross-examination is lost
because of the necessity of having rigid control of speech and proceedings to avoid
overlapping and interruptions.

3) Everyone in the courtroom — judges, counsel, witnesses, jury and spectators —
must be extremely guarded in their actions, so that no noises are created that might,
and at times do, interfere with recordings. The conduct of the trial, therefore, is
subordinated to the limitations of the sound-recording machines,

4) There is the constant danger of privileged communications between lawyers
and clients at the counsel table being recorded and later appearing in the transcript.

5) Replaying any portion of the proceedings during trial is discouraged by the
Court for the reason it is cumbersome and time-consuming, and there is always pres-
ent the danger that a previously recorded part might be accidentally erased, or that
the machine might not be recording after such a playback which would not be dis-
covered until a check is'made some time later.

6) Distinguishing voices is a hit-and-miss proposition, especially so ‘when the
voices are similar. Overlapping speech makes it difficult, and generally impossible, to
comprehend the proceedings, as more than one speaking at a time garbles the record,
all of which adds greatly to the burden of the judges and lawyers in making a proper
record.

7) The lawyers are deprived of the services of immediate and daily copy of
transcripts.

8) Specially designed courtrooms must be provided and constructed to afford a
proper environment for sound-recording.

9) Lastly, and always of great importance, it is not cheaper, no matter how its
use may be contemplated. The cost study conducted by the certified public accounting
firm disclosed that no monetary saving can be derived by the use of sound-recording
in lien of shorthand reporters to benefit litigants and/or taxpayers, either in the form
of transcripts or in operating the courts; that twice the number of employees is re-
quited to replace the shorthand reporter, thereby increasing the expenditure of funds
for salaries, payroll benefits, office space, equipment, furniture etc, ; that the initial
cost of the recording and franscribing machines, and their attendant supplies and
maintenance, without taking intc account periodic replacement by reason of obso-
lescence, is considerable ; that jurisdictions with heavy caseloads and/or accelerated
dockets would experience further increased costs of operating the sound-recording
system over the use of the shorthand reporter, HARRY L. LIBBY, Extract from
Report of Survey of the Alaskan Court System, p. 56-57,
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results of which were reported June 15, 1965, showed a definite superiority
of the court stenographer over the electronic methods then available 1.

195. A number of experiments of a more limited nature, have been tried
in Quebec, Montreal and Ottawa. Until there is reason to think otherwise,
we are inclined to believe that these experiments have shown the superiority
of the court stenographer over the electronic equipment in use. However,
they have shown that the margin of difference is constantly growing narrower.

It the intention is to retain in our judicial procedures, the custom of
taking in shorthand and transcribing the entirety of the evidence, the pleas,
and the questioning, it will undoubtedly be necessary, as has been indicated
by the study made in the State of New York, to move slowly and gradually in
making changes, until the electronic techniques of recording give more sat-
isfactory results, In fact the experiments carried on up to the present do not
permit the premature discarding. of the services of the court stenographer.
They justify the belief that a court stenographer by reason of his training
and judgment, can supply an accurate transcript, more likely to serve the
best interest of justice, than any kind of electronic equipment.

It is quite likely, however, that the day is coming when electronic equip-
ment could be substituted for the work of man.

196. Another one of the important conclusions established is that the use
of electronic techniques does not at all guarantee a reduction in the cost
of transcription. If our judicial system intends to retain the customs of full
transcriptions, we must recommend caution and accelerated research work.

1 The transcripts produced by the official court reporters are far superior to the
transcripts made from soundscriber tapes,

2) Transcribing from Soundscriber tapes is much slower than from court reporter
noftes.

3) Mechanical recording may offer some savings in cost, especially where little
transcription is necessary.

4) Mechanical recording does not yet have a method of protecting the confi-
dential lawyer-client relationship from an inadvertent recording. Subject to this, where
court reporters cannot be obtained or where they are not used and an official record
is desired, electronic sound recording devices offer the best available method. Use of
such recording should, however, be preceded by the selection of the best equipment
available and the careful recruitment and training of monitoring and transcribing
personnel.

5) We must remain alert to future improvements in recording equipment which
may eliminate some or all of the present drawbacks,

6) We should watch for the perfection of computers for transeribing tape pro-
duced by court reporters. Such computers are now being evolved by IBM and by
ITEK, (Staff Report on a test of Soundscriber Recording of Court Proceeding, pp.
4-5),
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197. There is another side to this problem of the court stenographer. Ad-
mitting that court stenographers do work which is still without equal, it
would appear that there are not enough of them to satisfy all the requirements,
notwithstanding an improvement in the situation in recent years. It is re-
grettable, but nevertheless a fact, that court stenographers in many districts
are much too busy to be able to supply the court and the lawyers with the
required volume of work, and we have been able to determine that this
causes all too frequent delays.

We hope that within the framework of our present judicial system, our
courts will continue to use the court stenographer as much as possible, to retain
the quality of the transcription. However, we must also recommend that
there be a more regular use, as a substitute to the court stenograpier, of
the electronic methods which are already available. This substitution will
take on increasing proportions as the electronic equipment begins to produce
work of better quality, In civil matters, such substitutions are already per-
mitted (Appendix 27) in the cases affected by Article 324 of the New Code
of Civil Procedure (13-14 Elizabeth II Chapter 80).

198. The preceding thoughts arise principally from the American and Cana-
dian experiences. The British system has reacted differently, and for a num-
ber of years has adopted the practice of utilizing electronic equipment for
recording.

The changes in the British procedure resulted from recommendations
made by a committee which made an intensive study of the various methods
of recording. (The entire text of this study is found in Appendix 28.)

In England, as in Quebec, it was the lack of competent stenographers
which resulted in this study of electronic methods. The British committee
explained that it would probably never have thought of transcribing by
means of electronic equipment if the official court stenographers had been
able to fully satisfy the needs of the judicial system.

Once the experiment was made, the British committee indicated that
it was satisfied with the services rendered by the mechanical equipment for
recording. It did not say that the results were ideal, nor that the problem
was fully solved : even today according to the committee, it is impossible to
obtain a daily transcript without having recourse to court stenographers.

199, If we summarize the North American and British experiments we find
certain constants :

a) almost everywhere the lack of court stenographers encourages re-
course to electronic equipment ;
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b) the electronic equipment is being constantly improved but it still
does not permit a daily transcript nor any serious reduction in costs ;

c) from the moment that the electronic equipment begins to be used
as a substitute for court stenographers, the number of individuals
in this profession will begin to decline, and this in itself will create
need for more electronic equipment.

In brief, there is reason to think that electronic equipment will gradually
replace the court stenographer :

1 — the technical advances being made encourage the belief we will
very shortly reach the point where the electronic recording will be
satisfactory. '

2 — As we have already indicated, the mere fact that the door has been
opened to the utilization of electronic equipment, will in itself,
accelerate the process of evolution.

200. There is nothing to indicate that it will be possible in the near future
to reduce the cost of recording and transcription. Whether we retain the
classic court stenographer, or whether we go on to electronic recording, an
important part of the problem remains. After this digression with regard to
the technical quality of the court stenography, we return to our principal
topic : the security of indigents before the law, and the gratuity of the costs
of justice.

The cost of stenography does not make the establishment of an over-
all system of legal security any easier. Actually the free defence of accused
indigents already results in considerable costs to the State. To add to this,
the gratuity of legal procedures related to it, will most definitely increase
the budget for legal security. With this in mind, it is necessary to look for,
while retaining the idea of gratuity of legal procedures, some reduction in
expenditures.

It is interesting to note that most of the European countries have re-
duced to the minimum the use of court stenography in appearances and
trials. In Sweden, tape recorders have been substituted for court stenograph-
ers for quite some time. In Denmark the legal procedure has been simpli-
fied to such an extent that even the tape recorder has become useless. There,
the president of the court dictates a resumé of the sessions, which is approved
by the lawyers of the two parties. The result is that instead of hundreds or
thousands of pages of stenographic notes, the case ends up with a few
pages of dictation, which in the opinion of the judge and the two lawyers,
gives a fair summary of the discussions. In Sweden, only a part of the pro-
cedure, that is the questioning of witnesses, is registered on the tape re-
corder, eliminating entirely the lawyers pleas.
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Similarly, Holland, Belgium and France have reached the point where
they have reduced to a considerable extent, the recording of the transcript.
In most cases they are satisfied to have the judge of instruction make a sum-
mary of the questioning, and dictate his conclusions.

201. Undoubtedly, many objections will develop the moment there is any
question of doing away with the court stenographers. The objection which
is the most serious, and causes the greatest concern, has to do with the pro-
blems that would arise in the Court of Appeal in the absence of stenograph-
ic transcriptions.

There is no doubt that the court of Appeal can have full knowledge of
the evidence submitted in the court of first instance if it benefits from a
full stenographic transcription. As against that, the moment that a case
becomes more complex, the stenographic notes become voluminous and
difficult to use. Furthermore, the Court of Appeal has the right to recall
a witness of the first trial if it judges this to be necessary. Finally, it should
be pointed out that appeals only affect a small number of cases.

202. We are not recommending doing away with the court stenographer
immediately. But we would like to see the greatest simplification in the
procedures which today have a dual consequence :

— that of delaying the hearing of the case,
— and of making our judicial system extremely costly.

Here again we believe that Quebec must spell out its priorities. By
surrounding the hearing of an appeal with all the imaginable precautions,
including that of the entire transcript, there is danger of the legislator be-
coming convinced that the cost of establishing a system of legal security
would be too great. It is not our desire to make an appeal impossible, but
we would not like to have relatively minor precautions result in our legal
security becoming too costly and unavailable.

We recommend reducing the use of court stenography in a gradual
manner. As a first step we could do away with its use for summary con-
victions. The field of indictable offences could then be dealt with in a pro-
gressive manner. During the period of experimentation, electronic record-
ing could be used by limiting the transcription to cases of appeal. Little by
little it would become possible to simplify procedures even more, in such a
manner as to provide not only effectiveness, but also economy.

In our general introduction we recommended that Quebec reserve its
best judicial talent for the higher courts. We believe that it is a poor utiliz-
ation of human resources for a jurist to constantly deal with minor cases.
In the same way it would be a poor utilization of human resources if in
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a judicial system lacking sufficient court stenographers, the services of
transcription are required which are not in the interest of the public, nor the
individual for whorm it is used.

203. By proceeding gradually it will be much easier to understand the real
needs of the courts of appeal. For example, the judges of the courts of
the first instance would have the time to become dccustomed to new res-
ponsibilities, including that of dictating a resumé of the proceedings in the
presence of the two parties. Little by little it would be possible to simplify
the judicial procedure in the vast majority of cases. Court stenography
would be eliminated in the cases of lesser importance, and would only be
retained in those cases which could result in long terms of imprisonment.
The recording of proceedings would play only a supplementary role, The
entire administration of justice would be speeded up, and would be less of
a burden on everyone.

More particularly, during the period of working in, it is quite likely
that the Courts of Appeal will sometimes have to call one or more witnesses
of the first trial. We believe, however, that such a procedure would be less
onerous than the massive utilization of court stenographers in the hundreds
and thousands of cases in which they have no useful purpose at all.

By thus reducing a large part of the auxiliary expenses, the executive
power would be given an additional reason to introduce at the earliest
possible moment, a global system of legal security in Quebec.
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DECLARATIONS AND RECOMMENDATIONS

Having completed its enquiry into the relations between the citizens
economicaily underprivileged, and the judicial system, the Commission
helieves that the State must come to the aid of indigent citizens so
that evervone will he truly egual before the law and justice.

We emphasize that this State aid should ke available to every indi-
gent citizen. And we therefore recommend the formation of a system
of legal security throughout the Province of Quehec.

It may appear strange that we should relate the service of legai
security to the groups engaged in social animation, We are convinced,
however, that it must be so. The experience of specialists in the field
of legal assistance, repeated over and over again, indicates clearly that
under-privileged citizens, even at the moment when they are confronted
hy the complexities of the judicial apparatus, are in need of help going
far heyond that of purely and strictly judicial matters. The accusations
hrought against them are quite often involved with sociai securily
problems, the inability to find gainful employment, the family budget...

We have taken a long time to decide on the form which should
be given to the Quebhec system of legal security. We have finally
decided that the formula of the public defender appears to us to he
the one most adapted to the needs of Quebec. Up to the last moment
of our studies, we had an open mind about the Ontario system, which
is practically the opposite to that of the public defender. In the final
analysis, however, we were not convinced that the weaknesses attri-
huted to the formula of a public defender were justified, nor that there
were overwheiming advantages resulting from a system of free choice.

We are definitely of the opinion that the permanent public defender
can make available a service of the highest quality, and at considerabiy
less cost. Moreover, we believe that the freedom of choice is riot used
hy the accused indigents who, generally speaking, o not know any
lawyer. We believe that the permanent public defender, even paid by
public funds, can retain his complete freedom ; and no more proof of
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this is needed than the traditicnal independence of judges who are,
however, also remunerated by the State.

To make such full autonomy possible, it will be necessary to give
the Directar of the legal secutity service considerable guarantees. As
a prerequisite te his nornination, the different intermediary groups re-
presented on the Advisory Council of the Administration of Justice,

should make a list of the three hest candidates. Following this, it

would he up to the executive powers to make a final selection,

Within the framework of the present report, we recommend that
the Director of the legal security service have the entire responsibility
for administrating his service. Other groups have, however, defended
the merits of a more collegial formula, We admit having an epen mind
with regzard to the most desirable form of administration. We believe
fhat our proposal is worth trying, but it is our strong hope that public
opinion, and the Advisory Council of the Administration of Justice, will
show a great interest in this aspect of the Quebec system of legal
security, and will not hesitate to recommend changes in the adminis-
tration of the service if it is proved that a hoard or an administrative
councii will give hetter guarantees.

It is our hope that the Quebec system of legal security will bhe
available to all economically weak ecitizens. For this reason, we have
riot estahlished precise and strict standards. It would be the responsi-
hility of organizations cther than ours to determine the criteria from
which it would he possible to establish, if not a definition, at least in
an approximate manner who are the destitufe, the impoverished, and
those well-off. it is our belief that in practice it would be better to
allow the service of legal security to exercise its own judgment. In the
same way, by suggesting that the legal security service show the grea-
test caution with regard to certain offences (defamatory lihel, breach
of promise..), we have endeavoured to avoid indicating the exclusion
of any specific category.

Without going into details, we have made it clear that juridical
information should be made available to the general public. Here again,
one must be guided by experience. For our part, we helieve that it
would he advantageous for the permanent public defenders to satisfy
all the demands for information without enquiring in any way into the
financial resources of the applicant. At the level of the defence, it
would undoubtedly he necessary to look intc the mionetary aspects more
closely. This hrings to mind ene of the most interesting aspects of the
Ontario system, which permits the permanent lawyers to yoply to all
the questions of the puhlic regardiess of what they are, but makes the
defence totaily or partially free for the underprivileged citizens.
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Organized and supervised in this manner, the Quebec regime of
legal securify proposed by the Commission, can be introduced quickly,
economicaily and efficiently.

RECOMMENDATIONS

1. That Quebec through its National Assembly, define the fundamental
rights of the citizens, including those who have been accused and are
free, of the accused under detention, of those who are sentenced to
prison and those interned.

2. That to ensure the integral respect of the fundamental rights of the
individual, Quebec should declare in a legislative text the equality of
all hefore the law, and the availability of criminal and penal justice to
all those who are in need of it.

3. That in proclaiming the equality of all hefore the law, and the
availability of criminal and penal justice, Quebee guarantees the neces-
sary aid ta any citizen who wishes, in this domain, to know, understand,
affirm or defend his rights, but who is unable to do so through his own
means and resources.

4, That the assistance made available by Quebec fo underprivileged
citizens who are invelved with the law and the administration of criminal
and penal justice, sheuld include legal, educaticnal and social help.

A SYSTEM OF UNIVERSAL LEGAL SECURITY, FREE, AUTONOMOUS

5. That to make this aid availahle to all deprived citizens in an effi-
cient and economic manner, Quebec should estahlish a sysiem of
legal security.

8. That the Quebec system of legal security be the financial respon-
sibility of the Province of Quebec.

7. That the Quebec system of legal security make available to the
underprivileged — information and legal consultatior, the defence hefore
the courts, help at the time of sentence and support before the admi-
nistrative or judicial powers authorized to modify the senfence.

8. That Quebhec, except for the necessary verification of accounts and
the approval of budgetary grants made annually, give the fullest possible
administrative autonomy to the legal security service.

9, That two-thirds of the votes of the members in the National Assem-
bly, be required t¢ change the Act or the rules of the legal security
setvice.
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10. That Quebec assure the independence of its legal security service
hy establishing a detailed and careful procedure for the nomination of
the Director and the Assistant Director of the service.

11. That the legal security service present its budget estimates and
its financial reports to the National Assemhly through the intermediary
of the Minister of Justice.

THE PERMANENT PUBLIC DEFENDER

12. That the Quebec system of legal security adopt the formuia of the
permanent public defender — that is fo say, the formufa of the full-
time lawyer remunerated from public funds, to act on behalf of the
underprivileged citizens involved with the law,

CHOICE OF DIRECTOR

13. That the Director of the legal security service he named hy the
Lieutenant-Governor in Council from a list of three candidales sub-
mitted by the Advisory Council of the Administration of Justice, whose
structure and functions will be along the lines of those of the Superior
Council of Education.

14, That the assistant Director of the legal security service he named
hy the Lieutenant-Governor in Council on the recommendation of the
Director of the service. '

15. That the Director and the assistant Director of the legal security
service he given a mandate renewable every five years, subject to the
approval of the Advisory Council of the Administration of Justice (Re-
commendation 13) on the occasion of sach renewal.

16. That at the end of 2 mandate not renewed, the Director and the
assigtait Directar of the legal securily service could, if they so desired,
remain in the employ of the service as ordinary ptblic defenders,
without reduction of salary. They could, if they so preferred, leave the
service with a full pension.

17. That the Director of the legal security cannot be removed from his
office hefore the expiration of a mandate except by a two-third majority
vote of the membets of the National Assembiy.

AVAILABILITY OF THE SYSTEM

18. That the legai securily service give its aid:
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1) to any person receiving social aid as defined by the Medical Aid
Act of March 31, 1966, (Chapter 11, Arf. 2);

2} to any person invelved in a legal matter who makes a solemn
declaration that he personaily is unable to meet the cost of
legal consuitation or the cost of his defence.

19. That the advantages of the legal security service he available not
only to those who are unable to pay anything but also to those who are
only able to meet a part of the cost of cansultation and defence.

20. That the legal security service should not make any preliminary
and systematic investigation of the declarations of those involved with
the law, but that it reserves the right to make a detailed check hefore the
file is closed if there is reason to suspect that there has been flagrant
ahuse.

21. That the personnel of the legal security service include a liaison
officer who will be responsibie for ali summary examination of the forms
filled in, and who wiil establish the necessary contacts with the services
of welfare under the Minister of Family and Social Welfare, and with
social agencies.

22, That the legal security service should neot establish a policy of ex-

clusions with regard to the nature of the accusations and that it should
not refuse its help to any category of accused.

23. That the objection of conscience be the only motive to prevent a
public defender from acting on hehalf of an accused otherwise eligihle
to the henefits of the legal security service,

THE PERSONNEL OF THE SERVICE

24, That the legal security service be estahlished in each of the econo-
mic regions of Quebec in conformity with the regional divisions esta-
hlished by the Minister of Industry and Commerce.

25. That each regional hureau of the legal security service have a chief
public defencer appointed by the Director of the service, foliowing a
seiection carried out by the Civil Service Commission through the me-
dium of examinations or contests, based on the requirements.

26. That the recruitment of lawyers for the legal security service he
made by the Civil Service Commission, according to the gualifications
established in a general manner by the law creating the service, and
in a more detailed manner, annually by the Director of service,
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27. That the Civil Service Commission can neither hire nor discharge
without the approval of the Director of the legal security service.

28. That the lawyers of the legai securily service be assured of perma-
nent employment following a period of probation not to exceed tweive
months,

29. That the pelicy of recruitment for the legal security service he such
that it will attract experienced lawyers to the service as well as those
newly admitted to the Bar.

30, That the salaries and working conditions offered te the permanent
lawyers of the legal security service be comparahle to those offered to
the Crown prosecutors, all on a hasis similar to that adopted by the
private legal offices.

31. That the members of this service be subject to the jurisdiction of
the Bar of Quebec on matters concerning :

a) professional ethics ; and
h) disciplinary measures.

32, That the Director of the legal security service, consider as one of
his important tasks, making availahie to the fawyers and ali the person-
nel in his service, supplementary professional training and a pro~ramme
of improvement.

33. That from its inception, the legal security service include sevetal
permanent public defenders in the more populous or averloaded judicial
districts, particularly those of Montreal, Quebec, St. Jerome and Huli.

THE FUNCTIONS OF THE PERMANENT PUBLIC DEFENDER

34, That a member of the legal security service :

a) assume in the first instance, the defence of every citizen not
provided with a lawyer, and summoned before a criminal and
penal court;

b) register an appeal on hehalf of every individual condemned in
the first instance, if the client asks that this he dene;

£) assume the responsibility of pleading the appeal when the client
has good grounds;

d) support the defence when the needy citizen is given a notice
of appeal foilowing regisfration by the Crown.

35. That the permanent public defender consider it his imperative duty
to give an absolute priority to the defence of the accused who are under
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detention, and to accept a postponement in the cases of such accused,
only after the strongest protest.

36. That the Director of the legal security service and the Attorney
General establish rules of procedure under the supervision of the Bar
and the magistrature :

a) for the purpose of having cases judged with less delays and
postponements ;

b) so that the discussions, reasons, justifications and the resuits
with regard fo the negotiated plea of guilty be made known to
the court;

¢) so that the list of witnesses and the principal elements of the
evidence be made known in advance to the courf and the other
party.

37. That the public defender enter into contact with the accused, de-
prived of his liberty, as quickly as possible, and definitely, before his
appeatance in court.

38, That the permanent public defender assume responsibility for the
indigent accused who would be called upon to appear without having
yet henefitted from a consultation with a lawyer.

39. That the permanent public defender whe assumes responsibility
for an accused indigent at the time of appearance, take the necessary
time to familiarize himself with the case and ask, in case of need, for
a deiay nf seven days, '

40. That the legal security service make its services available to the
young delinquents brought before the Social Welfare Courts.

41. That particularly at the outset, the decisions to represent the
needy in courts of appeal be approved by the Director or the assistant
Director of the legal security service,

42, That in the case of refusal of assistance hy the legal security, the
individual has the right of recourse to the Quebec Ombudsman whose
powers will consequently be increased. Provision should alse he made
for appeal to the Ombudsman against decisions of the legal security
service demanding full or partial contribution from the individual in-
voived.

43. That the legal security service carry out the decisions of the
Ombudsman,

44, That every summons addressed to citizens make known the exis-
tence; and all the functions, of the legal security service.
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45. That all the police stations and houses of detention post natices
prominantly and in many places, giving the fullest information regard-
ing the legal security service, and the advantages which it makes avai-
lable. That every detained person be given a copy of this information,
and also of the charge against him.

46. That the police forces make it as easy as possible for the perma-
nent public defenders to be able to contact the accused persons who are
not being heiped by a fawyer, and are deprived of their liberty.

47. That the legal security service and each of its regional bureaus,
establish and maintain close regular contact with all the other agents
engaged in social work and community actien, so that the public
defender is:

a) integrated into the social action groups;

b) at the service, nof onily of the individual economically deprived,
hut also of the less favoured groups.

48. That the legal security service establish its administrative and
reception offices so that the poorer citizens may have easy and constant
access to them,

49. That the legal security service visualize at the outset the necessity
of making their services available in accordance with the habits and
timetables of the less favoured citizens whom they will he endeavouring
to help.

56. That the legal security service establish its offices close to the
court-houses, but not in them.

51. That the legal personnel of the legal security service make known
the juridical aspects of the problems of indigents, to thaose with whom
they will have to work, whether they be the non legal personnel within
the service, or the palyvalent teams engaged in the social animation
of the less favoured mifieu.

52, That the total or partial gratvity of the legal security services, cover
the entire cost of the procedures, including the official stenographic
transcripts. That this gratuity include, if required the cost of the services
of interpreters or experts previausly authorized by the Director of the
serviee or his assistant.

53. That the financial sacrifices called for by the introduction of a
legal system in Quebec, be reduced to the minimum by gradually sim-
plifying the procedures and in particular, reducing progressively the
use of court stenography and the transcription of evidence. .In the
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near future, electronic tape recorders should he used for recording
depaositions.

54, That the Advisory Council of the Adminisfration of Justice, reor-
ganized along the lines of the Superior Couneil of Education, and given
a permanent personnel, should make an evaluation every two years of
the work accomplished by the legal security service.

55, That the Advisary Council of the Administration of justice send to
the Lieutenant-Governer in Council every two years, their written com-
ments on the work accomplished by the legal security service, and that
the public may after a brief statutory delay, be informed of this evalua-
tion.

56. That there be a provision in the law prohibiting any discrimination
at every step in the judicial process, i. e. any discrimination, exclusion
or preference based on race, colour, sex, religion, ethnic or social origin,
which would have the effect of destroying or changing the equalily of
rights or treatment in eriminal and penal matters.

QUEBEC, February 6, 1969,

President

e

Commissioner

Lot Lo fitnie

Commissioner

Secretary
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APPENDICES

All the appendices from 1 to 32 will be found in the French volume,
a copy of which can be secured from the Quebec official Publisher. The
Report of Mr. J.T. Loranger which covers ten years of activities of the
Legal Aid Bureau of the Bar of Montreal will be found in its original French
text in the Annex which forms part of this report. A copy of this can also

be secured from the Quebec official Publisher.
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