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AGENDA

OF THE

1972 ASSOCIATE JUDGE SEMINAR

WEDNESDAY, FEBRUARY 2, 1972

10:00 A.M. - 1:00 P.M.
SEMINAR REGISTRATION
Main Lounge - First Floor

1:00 P.M.
GENERAL SESSION
Grand Ballroom - First Floor
Presiding - Hon. Glenn K. Seidenfeld
- Invocation - Hon. Archibald J. Carey
Opening Remarks -
Hon. Rodney A. Scott
Hon. Roy O. Gulley
Oath of Office - Hon. John S. Boyle

2:16 PM. - 4:45 P.M.
FIRST SEMINAR SESSION
Grand Ballroom - First Floor

(Evidence Lecture)

5:00 P.M.
SOCIAL HOUR
Main Lounge - First Floor

6:00 P.M.
DINNER
Grand Ballroom - First Floor

THURSDAY, FEBRUARY 3, 1972

7:00 - 9:00 A.M.
BREAKFAST
Mediterranean Room - Third Floor

9:30 A.M, - 12:30 P.M.
SECOND SEMINAR SESSION

12:30 P.M.
LUNCHEON
Grand Ballroom - First Floor

1:30 P.M.
THIRD SEMINAR SESSION

4:30 P.M.
SOCIAL HOUR
Main Lounge - First Floor

5:30 P.M,.
DINNER
Grand Ballroom - First Floor

Aot et . s e o
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FRIDAY, FEBRUARY 4, 1972

7:00 - 9:00 A.M.
BREAKFAST

ILLINOIS JUDICIAL CON FERENCE

Mediterranean Room - Third Floor

9:00 A. M,
GENERAL SESSION
Grand Ballroom - First Floor

9:15 - 11:30 A.M.
FOURTH SEMINAR SESSION
Grand Ballroom - First Floor
(Search and Seizure Lecture)

11:45 - 1:00 P.J.
(Discussion of Lecture)

ILLINOIS SUPREME COURT

Robert C. Underwood
Chief Justice

Walter V. Schaefer
Thomas E. Kluczynski
Daniel P, Ward
Charles H. Davis
Joseph H. Goldenhersh
Howard C. Ryan

ADMINISTRATIVE OFFICE
OF THE ILLINOIS COURTS

Roy 0. Gulley

Irector

ILLINOIS JUDICIAL CONFERENCE
EXECUTIVE COMMITTEE

Rodney. A. Seott
Chairman

Danie;l J. McNamara
Vice-Chairman

Jay J. Alioy
Nicholas J. Bua
Harold R. Clark

Henry W, Dieringer
George Fiedler
Frederick S. Green
Peyton H. Kunce
John J. Lyons
Danie] J, Roberts
Eugene L. Wachowski

Thomas E, Kluczynski
Liatson Officer
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1972 ASSOCIATE JUDGE SEMINAR COMMITTEES
COORDINATING COMMITTEE

Hon. Glenn K. Seidenfeld
Chairman

Hon. Charles P. Horan
Vice-Chairman

Hon. Joseph F. Cunningham
Hon. Arthur L. Dunne
Hon. Irving W. Eiserman
Hon. Matthew A. Jurczak
Hon. George W. Kasserman
Hon. Burton H. Palmer
Hon. John P. Shonkwiler
Hon, Richard Stengel
Hon. Kenneth E. Wilson

Hon. Eugene L. Wachowski
Liaison Officer

I
COMMITTEE ON
PROCEDURES IN CRIMINAL AND
ORDINANCE VIOLATION CASES

Hon. Marvin E. Aspen
Chairman

Hon. John E. Richards
Vice-Chairman

Hon, Eara L. D’Isa (deceased)
Hon. John T. Fiedler
Hon. Lawrence Genesen
Hon. Paul F. Gerrity
Hon. Meyer H. Goldstein
Hon, Robert A, Nolan
Hon. Irving W. Eiserman
Liaison Officer

Prof. John P. Heinz
Reporter

Prof. Richard A, Michael
Reporter
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II
COMMITTEE ON
MISCELLANEQOUS ACTIONS

Hon. William H. Chamberlain
Chairman

Hon. Arthur L. Dunne
Vice-Chairman and Liaison Officer

Hon, Robert A. Coney
Hon. Wallace I. Kargman
Hon. Marilyn R. Komosa

Hon. Jerry 8. Rhodes

Hon. Joseph Schneider

Hon. Guy R. Williams

Prof. Robert E. Burns
Reporter

Prof, Richard C. Groll
eporter

111
COMMITTEE ON
COURTROOM DECORUM

Hon. Nathan M. Cohen
Chairman

Hon, William R. Nash
Vice-Chairman

Hon. Peter Bakakos
Hon. Lionel J. Berc
Hon. Robert C. Buckley
Hon. Sarah M. Lumpp
Hon. Charles 1. Quindry
Hon. William X. Richardson
Hon. John P. Shonkwiler
Liaison Officer

Prof. Thomas A. Lockyear
Reporter

Prof. Thomas D. Morgan
Reporter
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1V
COMMITTEE ON
RECENT DEVELOPMENTS IN THE LAW

Hon. Richard Mills
Chairman

Hon. Abraham W. Brussell
Vice-Chairman

Hon. Roland J. DeMarco
Hon. Jay M. Hanson
Hon. David Linn
Hon. John A. Quska
Hon. Harold A. Siegan
Hon. George B. VanVleck
Hon. Kenneth E. Wilson
Liaison Officer

Prof. Roy M. Adams
Reporter

Prof. Vineent F. Vitullo
Reporter

v
LECTURE ON
SELECTED TOPICS OF EVIDENCE

Prof. Prentice H. Marshall
Lecturer

Prof. Robert G. Spector
Lecturer
Hon. Matthew A. Jurczak
Liaison Officer

VI
LECTURE ON
SEARCH AND SEIZURE

Prof. Charles H. Bowman
Lecturer

Prof. Wayne R. LaFave{\
Lecturer ’

Hon. Burton H. Falmer
Liaison Officer
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REPORT OF PROCEEDINGS

The Illinois Judicial Conference held its annual Associate Judge
Seminar on February 2, 3 and 4, 1972 at the Lake Shore Club of
Chicago.

Judge Glenn K. Seidenfeld, Chairman of the Associate Judge
Seminar Coordinating Committee called the seminar to order, and the
Honorable Archibald J. Carey, Jr., of Quinn Chapel in Chicago deliv-
ered the invoecation.

INVOCATION

Hon. Archibald J. Carey, Jr.

Let us everyone pray.

Eternal God, our Father, giver of every good and perfect gift,
grant us the favor of the sense of the presence of thy spirit throughout
these deliberations. '

Bless these assembled and the purposes for which they are met.
Bless the homes here represented and bless in a special way those who
have need in a special way.

Almighty God, to whom all hearts are open, all desires known,
and from whom no secrets are hid, cleanse the thoughts of our hearts
by the inspiration of thy holy spirit. '

As thou has granted us a measure of authority over all fellow
men, grant us, we ask, thy grace to match our responsibilities. Help
us, Our Father, to be what thou wouldst have us to be. Make us wise,
but save us from arrogance. As we are firm, help us to be fair. As we
are constructive, make us also compassionate. Remind us that in thy
sight all men are equal, and as they stand before the seats of our judg-
ment, renew within us a sense of stewardship.

As thy servant Peter Marshall once prayed, help us to stand for
something lest we fall for anything. Make us the instruments of thy
will that not only judgment but justice shall roll down as waters of
righteousness as a mighty stream and hasten through us the coming of
the day when thou shalt see from heaven the dreams of thine own
heart fulfilled: the end of war and all thy people free. Amen
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WELCOMING REMARKS OF THE
CHAIRMAN OF THE CONFERENCE

Hon. Rodney A. Scott

Mr. Chairman, Judge Gulley, most welcome guests and my fellow
judges. As Chairman of the Executive Committee, 1t is my privilege to
welcome you to the Associate Judge Seminar of the Nineteenth An-
nual Judicial Conference.

On this occasion we mark a series of firsts. This is the first major
activity of the Illinois Judicial Conference in 1972 and the first under
the Constitution of 1970, and it is also the first Associate Judge Semi-
nar ever to be held.

Viewed in the prospective of the judicial history of our State, the
Judicial Article of 1964 may well be regarded by future historians as a
grand experiment.

The concept of a unified court system is not new but its reality
was not achieved until the first truly unified court system in the na-
tion was established in 1964 in our State. That unification resulted in
the abolition of all justice of the peace, police magistrates and other
courts of limited and special jurisdiction. The theorists said it couldn’t
work. We in Illinois have, and particularly you the former magis-
trates, proved that it does work.

Had the basic structure of our court systeri not been effective, the
historieal coineidence of the Constilutional Convention so closely fol-
lowing a complete court reorganization would have provided the op-
portunity of re-establisning the former organization and terminated
the grand experiment. But this was not the case.

The Constitutional Convention of 1970 not only retained our basic
unified court structure but further strengthened it by elevating the
former magistrate to the new position of associate judge.

The Constitutional Convention was forced to recognize the contri-
bution to justice of those judges who handled the lion’s share of the
cases in our trial courts. We recognize the importance of the associate
judges to our system of justice in Illinois. We also recognize that you
in the main establish the public view or image of all of the judges in
Illinois.

The Associate Judge Seminar is part of your program of continu-
ing judicial education. It is designed to help you understand the prob-
lems of the administration of justice in Illinois and to help you to
increase your skill as judges. We think 1t is particularly appropriate
that newly selected judges should start their judicial careers on this oc-
casion at this conference.




Y

16 ILLINOIS JUDICIAL CONFERENCE

The Executive Committee again is most interested in our success-
es, in your comments and In criticism, We are constantly trying to im-
prove the format of our seminars; keeping it fresh, keeping it so that
the most benefits may be derived by each of us. Your comments,
which you will be called on again to make at the conclusion of the
seminar, will be carefully digested by our Committee. We will give
close attention to them.

At our meeting last Friday we had a letter from a judge who
wrote to the Executive Committee saying that the month of February
was not a good time to put on a seminar. He pointed out that the
month was short two days already, and in addition to that were the
two holidays and the weather to be expected in February. It was a
most undesirable time to hold a seminar. We immediately went to
your comments that you made last year as to your preferences as to
when the seminar should be held and found the majority of you indi-
cated that you would prefer the months of January, February or
March. We have, last Friday, taken action to make plans for next year
to have the seminar in March, which would be better as far as time,
holidays, weather and so forth.

On behalf of the Executive Committee, I congratulate the new
judges and welcome you to the Illinois Judiciary. To both the new
judges and the old timers, I wish a most successful conference. Thank
you very much.

OPENING STATEMENT

Roy O. Gulley, Director
Administrative Office of the Illinois Courts

Last April the Federal Government convened the National Con-
ference on the Judiciary. President Nixon and Chief Justice Burger, as
well as many other prominent people, addressed the Conference. It
was my privilege to attend this meeting along with Chief Justice
Underwood.

The National Conference on the Judiciary developed a consensus
statement on state court systems. The statement proposes that states
adopt unified court systems, very similar to the Illinois judicial sys-
tem. Among other things, it proposed adoption of a unified trial
court, an intermediate appellate court and state-wide budgeting for
the expenses of the judiciary and judicial personnel.

It also said there should be unquestioned administrative authority
in the chief justice of the supreme court with a state-wide court admin-

[ESUVE,
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istrative staff to assist him in his administrative duties. Thirdly, it
suggests a professional judiciary composed of people who are ade-
quately paid, who can devote full time to judicial duties, and who
make a career out of being judges.

Illinois is the only state that presently conforms to this consensus
statement. Since the National Conference, I have been asked to ap-
pear all over the United States to explain the Illinois system. The sin-
gle most important element of the system that judges from all over the
country want to know about is the operation of cur associate judicia-
ry -you gentlemen who are selected by our circuit judges and who
serve in our unified trial court. It is almost beyond their comprehen-
sion to understand that we do not have courts of limited jurisdiction
in Illinois.

I want to welcome you to the seminar. I know you will enjoy it.
Thank ycu.

OATH OF OFFICE

Hon. John S. Boyle, Chief Judge, Cook County

I have a pleasant duty this morning. It is my job to swear in elev-
en new associate judges of the Circuit Court of Cook County. You
must understand that the last time the Supreme Court of our State
filled vacancies for the full circuit court, of the ten persons appointed
by our Supreme Court, eight of them in Cook County were asgociate
judges who were promoted to be full circuit court judges.

Now, Judge Gulley, I would like to hand you at this time a copy
of General Administrative Order No. 72-1 which states:

“It is hereby ordered that upon receipt of a letter dated Feb-
ruary 1, 1973, in which the Director of the Administrative Office
of the Illinois Courts has certified the eleven persons receiving the
highest number of votes in the election for eleven associate judges
of the Circuit Court of Cook County conducted pursuant to notice
on October 22, 1971, and in which the ballots were mailed January
21, 1972 and returned to the Director on or before January 30,
1972, I hereby declare the following eleven persons to be appoint-
ed as associate judges of the Circuit Court of Cook County, their
terms to expire on June 30, 1975: "

“Anthony J. Bosco; John M. Breen, Jr.; Martin F. Brodkin;
Irwin Cohen; James A. Condon; Myron T, Gomberg; John J.
Hogan; John M. Murphy; William E. Peterson; Joseph R.
Schwaba and Thomas M. Walsh.”
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I would like to take this opportunity to introduce to you the
nominating committee of the circuit court. The chairman is Judge
Daniel Covelli, Will you stand, please?

Would you like to sad” something, your Honor?
JUDGE COVELLIL: Yés, I would like to say a few words.

In a few minutes you will be vested with one of the greatest
honors and the greatest trusts that any man can have; that is, the
right and the power in passing judgment.

After you have been sworn in, you will find that each day
you will be called on to pass upon property rights, liberty, and
mayhe later on, even on the life of the person who appears before
you. As you ascend those three steps each day and get on the
bench, ask the Divine Lord to give you guidance. In passing judg-
ment, don’t be hasty. Give each man his due in court. Listen to
him no matter who he may be and then give your verdict. In giv-
ing your verdict, be fearless, otherwise you will never be a good
judge.

JUDGE BOYLE: The next member of our nominating committee
is Judge Robert Hunter, the presiding judge of the Divorce Divi-
sion.

JUDGE HUNTER.: Thank you.
JUDGE BOYLE: Another member is Judge Francis Delaney.

And the fourth and final member of the nominating commit-
tee is the one to whom most of you will report and work, Judge
Bugene Wachowski, presiding judge of the Municipal Depart-
ment, First District.

JUDGE WACHOWSKI: Chief Judge Boyle, Judges on the po-
dium and my fellow judges out in the audience, and their dear
friends and relatives and families who have gathered here to cele-
brate this auspicious occasion, my congratulations to all of you.

You are about to be inducted into an office where you will
find that you will be buffers in public affairs. So you must, as
Judge Covelli said, stand strong, give your own convictions, and
make your decisions as you see them.

As Chief Judge Boyle said, I am hoping that you will be as-

signed to me. I need you. I need you as I needed all of the fine

judges who came from outside of Cook County all summer long
and all through the year to help us carry out the duties of this
court system where we have much work to do, You are the men
who are on the firing line, and you are the fellows that have to
stand the blaze of public opinion day after day and handle the

G erpsissin e o i

1972 REPORT 19

thousands of cases that come into the court system. I welcome
these new men.

JUDGE BOYLE: Now, will the eleven candidates step forward,
please? Will you please raise your right hand and repeat after
me:

“T do solemnly swear I will support the Constitution of the
United States, the Constitution of the State of Illinois and I will
faithfully perform my duties as an associate judge of the Circuit
Court of Cook County, Illinois according to the best of my abili-
ty.“

You must also take another oath. Now repeat after me:

“I do swear that I am not a member of nor affiliated with the
communist party and I am not knowingly a member of or know-
ingly affiliated with any organization which advocates the over-
throw or destruction of the constitutional form of the government
of the United States or of the State of Illinois, by force, violence
or other unlawful means.”

JUDGE SEIDENFELD: Thank you, Judge Boyle. Congratula-
tions to the families of the new judges.

I should also like to introduce some new judges. There are
some other judges who were just appointed and who also should
he recognized. Judge Warren Fox of the Nineteenth Circuit;
Judge Arthur Greenwood of the Third Circuit; Judge William
Young of the Tenth Circuit; and Judge Owen Lierman of the
Righth Cireuit.

REMARKS

' Hon. Glenn K. Seidenfeld, Chairman
Associate Judge Seminar Coordinating Committee

Those of you who were here last year will recall that we had
looked forward together to the new constitutional title which you now
bear and to the expanded role that you were assigned in our judicial
system. Now, these happenings were a recognition of the fact that you
were of great worth to the system. At the time, it was assumed that, in
addition to the satisfaction of the job, there would be some earthly
recognition which would.also go along with your increased and en-
hanced responsibilities. Unfortunately, that didn’t happen; but in eq-
uity and good conscience, we hope that whoever stands here next year
will be able to announce that'it has happened.
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We hope that this will be a stimulating conference. The committee
has worked very hard to select the materials, to go over and edit them,
and bring them down to a size that is practical. A great deal of credit
is due to the judges on the committee, the professors of law who
worked with the committee, and to the Administrative Office of the Il-
linois Courts in that regard.

You are not just here to be stimulated. ¥ou are here also tc stimu-
late. It also is an essential element of this kind of conference that you
participate and teach each other, that you share the common experi-
ences you have had, whether downstate or in Cook County. It is also a
feature of this kind of an educational conference, and it is a constitu-
tional mandate, that you, during the course of it, make recommenda-
tions and suggestions for the improvement of justice. We will talk
about that a little later.

At this time I have a very sad and personal announcement to
make. One of the judges who was an old frined of mine and a friend
of many of you, Judge Ezra D’Isa, who was on a committee, died yes-
terday. For those of us who knew him, we are going to miss him tre-
mendously; and I wonder if maybe we couldn’t stand for thirty
seconds and pay silent tribute to him.

(Moment of silent tribute.)

A few moments ago we talked about the constitutional obligation
to make recommendations, and we do underscore that. We ask each of
you to suggest recommendations to improve the administration of jus-
tice in the seminar sessions which you attend. The professar reporters
will incorporate these recommendations into their reports which will be
transmitted to the Coordinating Committee. Thank you.

Eo]
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TOPIC I—PROCEDURES IN CRIMINAL
AND ORDINANCE VIOLATION CASES

Hon. Marvin E. Aspen
Chairman and Discussion Leader

Hon. John E. Richards
Vice-Chairman and Discussion Leader

A. Summary of Advance Reading Material
1. Case Summaries

a)’

b)

c)

d)

e)

f)

g)

h)
1)

)

k)
1y

m)

n)

Pu T

City of Danville v. Hartshorn, 131 Ill.App.2d 999, 268
N.E.2d 878 (1971) affd. in part and reversed in part 53
111.2d 399, 292 N.E.2d 382 (1973)

City of Chicago v. Mulkey, 44 111.2d 558, 257 N.E2d 1
(1970)

Village of Park Forest v. Nicklas, 103 Ill.App.2d 99, 243
N.E.2d 421 (1968)

People ex rei. Hanrahan v. Felt, 48 111.2d 171, 269 N.E.2d
1 (1971)

People ex rel. Filkin v, Flessner, 48 111.2d 54, 268 N.E.2d
376 (1971)

City of Chicago v. Campbell, 27 Ill.App.2d 456, 170
N.E.2d 19 (1960)

People v. Stout, 41 111.2d 292, 242 N.E.2d 264 (transf. to
108 Tll.App.2d 103, 246 N.E.2d 319 (1969) )

People v. Sirinsky, 47 111.2d 183, 265 N.E.2d 505 (1970)

Village of Park Forest v. Bragg, 38 I1l.2d 225, 230 N.E.2d
868 (1967)

Village of Algonquin v. Berg, 120 Iil.App.2d 184, 256
N.E.2d 373 (1970)

Williams v. Oklahoma City, 395 U.S. 458 (1969)

City of Chicago v. Lawrence, 42 I11.2d 461, 248 N.E.2d 71
(1969) "

City of Chicago v. Joyce, 38 1ll.2d 368, 232 N.E.2d 289
(1967) -

City of Chicago v. Greene, 47 Il1.2d 30, 264 N.E.2d 163
(1970)
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o) City of Chicago v. Thomas, 102 Ill.App.2d 143, 243
N.E.2d 572 (1968)

p) People v. Allison, 46 111.2d 147, 263 N.E.2d 80 (1970)
a) Tate v. Short, 401 U.S. 395 (1971)

2. Memo On Civil Money Judgments In Ordinance Violation
Cases. Unpublished memorandum prepared by John P. Heinz
(June 1970). Pages 15-18 of the Advance Reading Material

3. Defending An Illinois Proceeding for Violation of a M unici-
pal. Ordinance: The Worst of All Possible Worlds, Loyola
University Law Journal, Vol. 1, No. 1 (Winter 1970). Pages
26-32 of the Advance Reading Material

B. Reference Material

1. Tll.Rev.Stat. 1969, ch. 24, sec. 1-2-1.1; ch. 38, sec. 180-6; ch.
110, sec. 73; ch. 110A, sec. 277

2. Constitution of The State of Illinois (1970), art. I, sec. 14: art.
VII, sec. 6(c)e)(g)(h) and (i)

H.B. 802 and 1111 (77th G.A.)

o

C. Summary of Discussions

Report of Professors Richard A. Michael and John P, Heinz

' In the course of the discussions on procedures in criminal and or-
dmancg violation cases, it soon became apparent that little difficulty
was being encountered in the misdemeanor area, since the Illinois
Code of Criminal Procedure gives sufficient guidance on the proce-
dgrfes to be followed in those cases. The same rules also apply to mu-
plmpal ordinance violations which carry the possibility of
lmprisonment (Ill. Rev. Stat. 1971, ch. 24, sec. 1-2-1.1), and the prob-
lems_n} that area are also therefore minor. In the case, however, of a
municipal ordinance violation punishable by fine only, significant
probiems and differences of opinion were encountered.

The repeated statement that ordinance cases are “eriminal in na-
turg but civil in form” does not give sufficient guidance to judges
t}”ymg to resolve concrete problems in this area. (See comparative out-
lme‘following this report.) Thus, the great majority of the judges’ dis-
cussion was devoted to problems in cases of ordinances punishable by
fine only. This report will not attempt to reproduce all of the prob-
lems discussed, but rather, through analysis of certain selected brob-
lems that were raised, will attempt to highlight the general nature of

H&awﬁ el
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the problems being encountered and to report those suggestions for im-
provement that received the most general support.

The problem of arrest is illustrative of the difficulties and confu-
sion. It was noted that since an “offense” under the Criminal Code is
defined as a violation of a state statute (Ill. Rev. Stat. 1971, ch. 38,
secs. 2-2 and 102-15; see City of Chicago v. Joyce, 38 111.2d 368, 232
N.E.2d 289 (1967)). Officers can arrest for and warrants be issued for
“offenses” only. This law does not provide authority for a person’s ar-
rest for violation of a municipal ordinance. The State’s Municipal
Code, however, seems to be to the contrary, as it clearly authorizes
municipal police to arrest for violation of “any muniecipal ordinance”
(T11. Rev. Stat. 1971, ch, 24, sec. 3-9-4; see also sec. 1-2-9). In this con-
nection it was noted that the Supreme Court rules specifically cover
the problem of bail in an ordinance viclation situation.

The arraignment and plea also created difficulties. Although the
“fine only” ordinance violation case is “civil in form,” and for this
reason it was held that a failure of the defendant to plead does not
vitiate the validity of the proceeding (City of Chicago v. Campbell, 27
T11.App.2d 456. 170 N.E.2d 19 (1960)), the vast majority of judges con-
tinue to hold arraignments rather than utilize civil forms of asserting
defenises. By contrast, many judges believed that civil rather than
criminal rules for discovery were applicable in this area (ef., City of
Danville v. Hartshorn, 131 Ill.App.2d 999, 268 N.E.2d 878 (4th Dist.
1971); People ex rel. Hanrahan v. Felt, 48 T11.2d 171, 269 N.E.2d 1
(1971)). Still other judges, however, allowed little, if any, discovery in
ordinance violation cases.

The appropriate method of dealing with incompetents was also
discussed, It was noted that in a criminal case a competency hearing
would be required, while in a civil case a guardian would be appoint-
ed. Neither procedure appears to be followed in ordinance cases, al-
though most judges indicated that no trial would be allowed if the
defendant was “obviously” incompetent; rather, he would be referred
to an appropriate agency for psychiatric care. Minors created similar
problems. While it was noted that ordinance violation cases constitute
an exception in the Juvenile Court Act, guardians ad litem were gen-
erally not appointed even though one would be required if the minor
were a defendant in a civil case.

Two areas where the federal Constitution is directly relevant are
the right to counsel and the right to a jury trial, The existence of a
right to a jury trial and its nature was an issue of considerable contro-
versy. Many judges did not allow a jury at all in these cases. Although
a small majority of the judges would permit jury trials in some such
cases, the judges were divided with respect to when the jury could be
utilized. Some believed that a jury, if requested, should be allowed in
the same manner as in criminal cases. Others reasoned that the right




24 ILLINOIS JUDICIAL CONFERENCE

to a jury trial existed only as it did in ordinary civil cases. (See City
of Danville v. Hartshorn, supra.) When the Civil Practice Act was ap-
plied, a timely jury demand was required in order to preserve the
right. Many judges carried this approach to the extent of requiring the
payment of the civil jury fee before a jury would be empaneled. It was
noted that the United States Supreme Court has never extended the
constitutional right to a jury trial to these cases.

The vast majority of judges do not appoint counsel in “fine only”
cases (even in the case of minors where the guardian ad litem analogy
seems particularly applicable). It was noted that no such right exists
under Illinois law and that the United States Supreme Court has not
required appointed counsel in these cases. A case is presently pending
on the docket of that Court, however, in which the issue is whether the
right extends to an offense where a six month sentence was possible
and a three month sentence was actually imposed. Moreover, Mayer v.
Chicago recently held a free transcript (or an acceptable substitute) is
required in a fine only municipal ordinance case on the theory that, if
a defendant with means could purchase one, a violation of equal pro-
tection occurred if the transeript was not provided to an indigent, This
reasoning might be extended to the right to counsel.

The idea that one eould automatically assume that civil rules ap-
ply in these cases is fursher weakened by the existing law on the bur-
den of proof. The Illinois Supreme Court has held the test to be that
guilt must be established by a *‘clear’” preponderance of the evidence.
(Chicago v. Joyce, 38 Ill.2d 368, 232 N.E.2d 289 (1967)). This, of
course, is not the test applicable in either eriminal or purely eivil
cases.

Finally, the imposition of the sanction after conviction also
creates difficulties. The decision of the Appellate Court in Village of
Algonquin v. Berg, 120 Ill.App. 2d 184, 256 N.E.2d 373 (1970), held
that the amount of the penalty must be fixed by the jury. Some
judges took this to mean that a hearing in aggravation and mitigation
could not be held. Others held such a hearing, a jury trial often not
having been afforded in any event. Delayed or suspended penalties
were also troublesome. The decision in Village of Park Forest v.
Bragg, 38 Ill. 2d 225, 230 N.E.2d 868 (1967), clearly holds that a sus-
pended sentence is not permitted. Probation of some sort would seem
equally inappropriate. The practice of some judges of granting super-
vigion was noted, and, while most believed it to be a useful tool, the
majority believed that it could not be sustained if the municipaltiy
chose to question it on appeal.

Many judges felt that the decision of the United States Supreme
Court in Tate v. Short, 401 U.S. 395, holding that an indigent could
not be imprisoned for non-payment of a fine, created difficulties in
enforcement. Of course, absent indigency, payment may be enforced by
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contempt powers. If the indigent has a source of income, 7 ontempt can
also be used to require installment payments, In the case of an indi-
gent without a source of income, however, all that can be done is to
treat the fine as an unsatisfied civil judgment, collectable only if and
when the defendant obtains some assets.

Two principal suggestions for the improvement of the procedures
in fine only municipal ordinance cases were proposed by the judges:

First. It was almost unanimously suggested that legislation be pro-
posed which would preempt the area of activity made criminal by
State law, and thereby preclude local ordinances from imposing sanc-
tions on behavior covered by the Criminal Code. Many areas of such
overlap presently exist, e.g., disorderly condnct, and while dual en-
forcement is precluded by the law of double jeopardy (People v. Alli-
son, 46 Ill. 2d 147, 263 N.E.2d 80 (1970)), a great deal of discretion
exists in determining which violation will be enforced. The drastic pro-
cedural differences which accompany this choice were deemed extreme-
Iy undesirable.

While article VII, section 6 (e), of the new Illinois Canstitution
confers upon a ‘“home rule unit” the power to punish by imprisonment
for up to six months without the necessity of any enabling act by the
General Assembly, paragraphs (h) and (i) of that same section would
seem to make it clear that the General Assembly has the power to
preempt if it wishes to:

“{d) Home rule units may exercise and perform concurrently
with the State any power or function of a home rule unit to
the extent that the General Assembly by law does not specifi-
cally limit the concurrent exercise or specifically declare the
State’s exercise to be exclusive,”

The judges were in almost unanimous agreement that the General As-
sembly should use this authority to declare that the State’s power over
those areas in which the State has imposed the criminal sanction is ex-
clusive. The judges recognized that many cities might wish to hold on
to this power and the revenue it brings in, but felt that the State’s in-
terest in prosecuting behavior deemed serious enough to be covered by
the eriminal code should be paramount. Given the existing double
jeopardy doctrine referred to above, municipalities may not preempt
the State by prosecuting first. This was thought undesirable.

Second. More broadly, a need was recognized for a greater degree
of certainty in dealing with the problems that exist in fine only mu-
nicipal ordinance violations. One suggestion in this area was to pro-
vide that such cases be treated as truly civil matters, following civil
rules of procedure in all respects. The sanctions for such violations
would then be treated solely as civil penalties, analogous to those that
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presently exist under the anti-trust and tax laws, enforced solely by
civil remedies. In addition to providing certainty, such an approach
might preclude the necessity of providing all of the traditional crimi-
nal procedural protections that the United States Supreme Court ap-
pears to be extending into this area.

Some judges foresaw difficulties in determining the amount of the
penalty under the “purely civil” approach. In most existing civil pen-
alty situations, the sanction is in some way tied to actual damages or
to a percentage of taxes due. Absent such a standard for determining
the amount of the penalty, these judges believed that the penal nature
of the judgment entered would be held to require the application of
some criminal procedual protections and to preclude the use of purely
civil procedural rules. While many judges felt that a pure civil form
was the most desirable approach, others, perhaps a majority, favored
the adoption by Supreme Court rules of a code to govern the proce-
dure in cases of this nature. If the choice were whether fine only ordi-
nance cases should be handled in a “purely civil”’ vs. a “purely
criminal” manner, however, a clear majority of the judges felt that
civil procedurss were preferable to providing the full panoply of erimi-
nal due process, in view of the volume of these cases.

OUTLINE OF PROCEDURES IN MISDEMEANOR AND ORDINANCE CASES

Ordinance Violations
(Fine Only)

Ch. 38 Cite

Art. 107

Misdemeanors

1) Reasonable helief or

ARREST

Notice to appear
2) Warrant or summons

1) Search warrant

Art. 108

SEARCHES

Same ?
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“Without unnecessary delay”

Art. 109

PRELIMINARY
HEARINGS
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Same

Recognizance, surety, cash bond

Art. 110

BAIL

Complaint

Art. 111

CHARGE

Indictment, information, complaint,

LEAVE TO FILE

dian ad litem?

Guar

Reasonable ground to believe lack of

competency

Art. 104

COMPETENCY
HEARING

ARRAIGNMENT

& PLEA

Same

Art. 113

Informed of nature of charge

?

Motion to suppress
Motion to dismiss

Art. 114

MOTIONS

27

Change of venue or judge

Ete.
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Civil discovery?

Motion to produce confession
Motion for list of witnesses

Alibi
Motion for bill of particulars

New Supreme Court rules
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Informed of right, appointed if indigent

COUNSEL

120 and 160 day rules

Art. 103-5

SPEEDY TRIAL

Civil right only?

Right exists
Art. 103-6 Waiver

Art, 115

JURY TRIAL

“Clear’” preponderance
of the evidence ?

§ 3-1 Reasonable doubt -

BURDEN OF PROOF

HEARING IN

Yes

§ 1-7 (g)

AGGRAVATION OR
MITIGATION

Jury ?

Judge

§ 1-7 (b)

SENTENCE

Not authorized ?

Authorized v
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TOPIC II—MISCELLANEOUS ACTIONS

Hon. William H. Chamberlain
Chairman and Discussion Leader

Hon. Arthur L. Dunne

Vice-Chairman, Liaison Officer and Discussion Leader

A. Summary of Advance Reading Material

1. Mass Arrest

a)

h)

©o

a)

b)

¢)

d)

Excerpts from Criminal Justice in Extremis, 36 TU.Chi.
Law Rev. 455. Pages 35 and 37 of the Advance Reading
Material

Excerpts from Friedman, Civil Disorder and Mass Arrest,
Case & Comment, Vol. 75, No. 6 (1970). Pages 36 and 37
of the Advance Reading Material

Environment

Constitution of The State of Illinois (1970), art. XI, secs. 1
and 2

Excerpt from DeLaurent, Environmental Quality and the
Illinois Lawyer, 58 I11.Bar J. 609, Pages 38 and 39 of the
Advance Reading Material

Excerpts from Burns, Pollution Suit: Lawyer’s Guide to
Private Law Theory, Trial Lawyer's Guide (1971). Pages
39 - 46 of the Advance Reading Material '
Excerpt from Fitzpatrick, Private Tort Remedies for Air
Pollution in Illinois, 59 IH.Bar J. 747. Page 43 of the Ad-
vance Reading Material

3. Narcotics

a)
b)

¢)

People v. McCabe, 49 111.2d 338, 275 N.E.2d 407 (1971)
IlIl.Rev.Stat. 1971, ch. 56-1/2, sec. 701-719 and sec.
1100-1603

People v. Bailey, 1 Ill.App.3d 161, 273 N.E.2d 74 (1971)

4. Obscenity

a)
h)

¢)
d)
e)

State v. Adult Book Store, 26 Ohio App.2d 183, 271
N.E.2d 13 (1971)

City of Moline v, Walker, 49 111.2d 392, 274 N.E.2d 9
(1971) ' ;
People v. Butler, 49 111.2d 435, 275 N.E.2d 400 (1971)
People v. Movies, Inc., 49 111.2d 85, 273 N.E.2d 366 (1971)
City of Chicago v. Geraei, 46 111.2d 576, 264 N.E.2d 153
(1970)
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B. Reference Material
1. Narcotics Guide, distributed by Amsterdam Company. Pages
49 and 50 of the Advance Reading Material

2. General Order No. 18, Proceedings in Mass Arrests, Circult
Court of Cook County

C. Summary of Discussions

Report of Professors Robert E. Burns and Richard C. Groll

MASS ARRESTS

Each session began with a discussion of the materials which set
forth the Chicago procedures for the handling of mass arrests. It was
agreed that advance planning, foresight, and immediate trials form
the essence of a well-designed program. The judges in attendance re-
lated their experiences in the handling of mass arrests and found that
such problems as nonresident arrestees and those who used bogus
names presented the most difficulty. The downstate judges indicated
that the procedures in their areas were not well designed and were ap-
' prehensive about their ability to effectively handle a mass arrest if
procedures were not established. All agreed that curfew violations and
other problems involving juvenile offenders presented a unique prob-
lem. Some judges advised that when dealing with curfew violators
where the arrest was prompted by some community disturbances, it
was best merely to hold the juvenile until his parent or a responsible
aduilt arrived. In dealing with a community disturbance in general,
many judges with experience advocated the setting of a relatively high
bond for a short period in order to deter the arrestee from returning to
the streets too promptly.

ENVIRONMENTAL LAW

Though many judges had not had much experience in dealing
with environmental litigation, all agreed that the preparatory material
was useful. The discussions in general centered around the traditional
distinction between a private versus a public nuisance. Since the Envi-
ronmental Protection Act does not preclude individusls from pursuing
a remedy based upon a theory of private nuisance, the judges were
most concerned about developing a better understanding of the basic
theory of private nuisance. Each was concerned that the circuit court
dockets might be cluttered in the future with private law suits which
more properly should be handled by the Pollution Control Board.
Many judges questioned whether the Pollution Control Board and the
remedies afforded under the Environmental Protection Act ought not
to be exclusive and thereby preclude the filing of private suits in the
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sireuit court. In several of the diseussion sessions'the qugstiqn was
raised as to whether the wording of the new Illinois (?onst1tqt1on af-
forded an individual remedy which could be asserteq in 2 private ac-
tion which did not exist under common law prmc‘1pl('ss. It was
generally the consensus that the wording of thg constitution should
not afford a remedy, since such would be inconsmtent.mth the est‘ab-
lishment of the Pollution Control Board. In some sessions, t_he Chmg—
go noise ordinance occupied a consideral?le time. The_]udges in
general found that the noise ordinance which de.scrlbes Vl.O.la,t]O}’\ in
terms of decibels of sound which extend over various spe.clfu.ed space
ranges impossible to enforce. Many ques}upped its qonshtufuonahty.
The Chicago judges felt that such prohibitions agamsf: noise ought
better to be handled by an administrative‘agency which woulFI.be
equipped to balance the hardships and provide for better supervision
of specific defendan’s.

OBSCENITY

Each session commenced with the discussion of the constitutional
standards and the appropriate United States Supreme Court cases
dealing with the problem of obscenity. Attorney Dpnald. Reno of
Champaign, Illinois, led an extremely lengthy discussion with regard
to the constitutional standards as applied to currenp films and more
popularly distributed magazines. The discussion session ?Jnd the st.mi-
dards set forth were illustrated by the distribution of various materials
which the United States Supreme Court has held to be constitution-ally
protected, i.e., not obscene. Many judges cited that they were subject-
ed to open criticism because constitutional standards forced them to

* declare certain materials nonobscene. The general advice given to the

judges was that when dealing with obscenity cases it is highly advan-
tageous to write opinions citing the constitutional standards.angl the
language of either the United States Supreme Court or the Ill'moxs S_u—
preme Court. Several of the judges in attendance cited particular in-
stances of local politicians holding their opinions relative to obgcemty
cases up to ridicule. A considerable portion of the time dealt w1'th the
handling of obscenity cases from a procedural perspective. The judges
recounted that when dealing with X-rated films, most theatres merely
seek a one-week showing and the judges find it somewhat difficulf, to
have a complete adjudication of the film within the one-\yeek time
span. They recounted that many theatres showing X-rated films haye
52 different showings per year which would necessarily call for 52 dif-
ferent adjudications and a likelihood that a considerable amount of
obscenity could be publicly displayed because of the awkvyardness of
procedures. It was generally advocated that upon the testimony of a
police officer or state’s attorney an affidavit relating to the nature of
the film should be completed and the judge should give 2 three-day
notice of an adjudication accompanied by the requisite subpoena for
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the possession of the film in question. Most judges felt that three day’s
advance notice sheuld be sufficient, although the authority for this
conclusion is not clear. In each session, there was a considerable discus-
sion of the Geraci case handed down by the Iilinois Supreme Court.

NARCOTICS

In general, the discussion of narcotics oceupied the smallest per-
centage of time. In each session there was a survey of the new Canna-
his Control Act and the implications of the McCabe case. Judge
Kargman of the Circuit Court of Cook County supplied each judge in
attendance with copies of a report of the Illinois Legislative Investiga-
tion Committee on the drug crises. '

The committee as a whole worked most effectively together. The
sessions were most fruitful.
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TOPIC III—COURTROOM DECORUM

Hon. Nathan M. Cohen
Chairman and Discussion Leader

Hon. William R. Nash
Vice-Chairman and Discussion Leader

Summary of Advance Reading Material

1. Fed.R.Crim.P. 42. Page 94 of the Advance Reading Material

2. The Lawyer and Courtroom Decorum. Unpublished memoran-
dum prepared by the Hon. Rodney A. Scott. Pages 94 and 95
of the Advance Reading Material

Reference Material

1. People v. Baxter, 50 I11.2d 286, 278 N.E.2d 777 (1972)

2. Board of Education v. Local 571, 50 IlI. 2d 258, 278 N.E.2d
769 (1972)

Contempt of Court (Direct and Indirect)
Procedure - Guidelines
Prepared By Hon. John P. Shonkwiler

“That the heart of the judicial process in criminal justice,
even in these changing times, is still the trial in the court-
room.

That a public trial is not to be equated with a forum for
political debate, a market place for the sale of ideas, or an
arena for a meeting of gladiators and their volaries.

That a fair and impartial jury is still a bulwark of indi-
vidual freedom. A :

That the jury must have fair opportunity to do justice on
the law and evidence presented.

That the trial judge must possess and should exercise the
power necessary to prevent frustration of the purposes of the
trial, and to direct it to a fair and impartial result.”

Judge Frank J. Murray, Chairman

A B.A. Section of Judicial Administration
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“It is essential to the proper administration of criminal justice
that dignity, order, and decorum be the hallmarks of all court
proceedings in our country. The flagrant disregard in the
courtroom of elementary standards of proper conduct should
not and cannot be tolerated.”
Mr. Justice Black, United States Supreme Court in
Illinois v. Allen, 397 U.S. 337 (1970), at page 343.

Direct Contempt

DEFINITION: Direct contempt consists of any conduct, usually
committed within the ocular view of the court, which tends to em-
barrass and obstruct the court in the administration of justice of
tends to bring the administration of the law into disrepute. Peo-
ple v. Sherwin, 334 Iil. 609, 166 N.E. 513 (1929),

1,

Upon the commission of a direct contempt in open court, the
trial judge may act upon his personal knowledge of the facts
and punish the offender summarily without the filing of an
information, the entry of a rule to show cause or hearing. Ex
parte Terry, 128 U.S. 289 (1888).

EXAMPLES

False testimony of a witness.

a. In this situation, criminal [direct] contempt is warranted
only in exceptional cases. It is necessary that there be el-
ements in the case other than the mere fact that the wit-
ness, on cross-examination, gives testimony which
directly differs from that given on direct. The admission
that the testimony was false must also be accompanied
by an admission that it was willfully false or the circum-
stances must be such that the court can, as a matter of
law, so hold. The witness must be deliberately trifling
with the court or must be willfully contemptuous in his
conduct and inconsistant statements. People v. Bialek,
31 Ill. App. 2d 281, 175 N.E.2d 278 (1961).

Lawyer knowingly submitting a spurious will to probate. In

Re Kelly’s Estate, 365 Ill. 174, 6 N.E.2d 113 (1936).

An assault committed by any person against another within

the presence of the court.

Refusal of a spectator whose conduct is disruptive to the pro-

ceedings to leave the courtroom when directed to do so by

the court.

Interference with jurors during or after trial if in presence of

the court.

Interference or undue influence brought to bear upon the

court, whether it be by act, oral statement, or letter.

R

10,
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Refusal of a witness to answer a question when so directed by
the court.

The filing of papers by a lawyer which are gross and indeli-
cate in language, the use of scandalous language in a brief,
ar the making of statements charging the court with improp-
er motives In rendering a decision. People v. Miller, 130
Ill.App.2d 137, 265 N.E.2d 175 (1970),

Collective acts may constitute direct contempt. People ex rel.
Jeske v. Burke, 247 Tll. App. 220 (1928).

Misconduect by Clerk or Bailiff, People ex rel. Rusch v. Lev-
in, 305 Ill.App. 142, 26 N.E.2d 895 (1940); Shafer v. North-
side, 36 Ill.App.2d 441, 184 N.E.2d 756 (1962); City of
Chicago v. Hart, 116 1ll.App.2d 29, 253 N.E.2d 496 (1969).

C. RESPONSIBILITY OF THE JUDGE

1.

The Judge'’s Responsibility to Maintain Order. The purpose
of a criminal trial is to determine whether or not the defen-
dant is guilty of the offense charged. No one has the right to
disrupt or prevent the orderly course and completion of the
trial. The trial judge has the obligation to use his judicial
power to prevent distractions from, and disruptions of, the
trial. [Rule A.2, Standards Relating to the Judges Role in
Dealing With Trial Disruptions, A.B.A. Project on Standards
for Criminal Justice, May, 1971].

Special Rules for Order in the Courtroom. The trial judge, ei-
ther before the trial or at its beginning, should prescribe and
make known the ground rules relating to conduct which the
parties, prosecutor, defense counsel, witnesses and others will
be expected to follow in the courtroom, and which are not set
out in the Code of Criminal Procedure or in the published
rules of court. [Rule A.4, Standards, supral.

a. An attorney charged with violating a “Policy Statement”
relating to extra-judicial comment by attorneys regarding
pending litigation may challenge the validity of the rule
he violated. In the Matter of Oliver, 452 F.2d 111 (7th
Cir, 1971),

b. Before a trial court can limit defendants’ and their attor-
neys’ exercise of first amendment rights of freedom of
speech, the record must contain sufficient specific findings
by the trial court establishing that defendants’ and their
attorneys’ conduct is “a serious and imminent threat to
the administration of Justice’’. Chase v. Robson, 435 F.2d
1059 (7th Cir. 1970), Craig v. Harney, 331 U.S. 367 (1947),
Oliver, supra.
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Judges Responsibility For Self-Restraint. The trial judge
should be the exemplar of dignity and impartiality. He
should exercise restraint over his conduet and utterances, sup-
press his personal predilections, and control his temper and
emotions, He should not permit any person in the courtroom
to embroil him in conflict, and he should otherwise avoid con-
duet on his part which tends to demean the proceedings or to
undermine his authority in the courtroom. When it becomes
necessary during the trial for him to comment upon the testi-
mony, he should do so in a firm, dignified and restrained
manner, avoiding repartee, limiting his comments snd rulings
to what is reasonably required for the orderly progress of the
trial, and refraining from unnecessary disparagement of per-
sons or issues. [Rule B.1, Standards, supra).

Consideration For Counsel and Others. “...(The judge)
should also require, and so far as his power extends, enforce
on the part of the court personnel and counsel, civility and
courtesy to the court, to other counsel, and to jurors, witness-
es, litigants and others having business in court”. [Supreme
Court Rule 81].

Improper Publicizing of Court Proceedings. Proceedings in
court should be conducted with fitting ‘“dignity and deco-
rum...” [Supreme Court Rule 61 (24) 1.

Conduct of Court Proceedings. Proceedings in court should be
so conducted as to reflect their importance and seriousuness.
“Judicial robes should be worn whenever practicable”. [Su-
preme Court Rule 61 (25) 1,

Disqualification of Judge to Act in Direct Contempt: Where
there is an insulting attack upon the integrity of the judge
carrying such potential for bias as to require disqualification,
the judge must either:

a. Act immediately, hold the person in contempt of court and
sentence, or, '

b. If immediate action is not taken by the judge before which
the alleged contempt was committed, the judge should
have the record of the contemptuous acts or statements
prepared at the conclusion of the trial, and ask another
judge to hear the summary proceedings. The judge hearing
the summary proceedings shall, if he finds the defendant
in contempt upon a review of the record, forthwith sen-
tence or fine the contemnor. Mayberry v. Pennsylvania,
400 U.S. '455 (1971)

e
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D. CONDUCT AND RESPONSIBILITY OF THE LAWYER

1,

A Lawyer Has These Professional Obligations:
a. To represent every client courageously, vigorously, dili-
gently and with all the skill and knowledge he possesses;

b, To do so according to law and the standards of profession-
al conduct as defined in the codes and canons of the legal
profession;

¢. To conduct himself In such a way as to avoid disorder or
disruption in the courtroom;

d. To advise any client appearing in a courtroom of the kind
of behavior expected and required of him there, and to
prevent him, so far as lies within the lawyer’s power, from
creating disorder or disruption in the courtroom. A lawyer
is not relieved of the obligations by any shortcomings on
the part of the judge, nor is he relieved of them by the le-
gal, moral, political, social or ideological merits of the
case of any clients. (American College of Trial Lawyers,
Committee on Disruption of the Judicial Process, July
1970),

Unprofessional Conduct of Attorneys: “A judge should eriti-
cize or discipline with prudence unprofessional conduct of at-
torneys in matters pending before him, and if such action is
not a sufficient corrective, should refer the matter to the prop-
er authorities,” (Supreme Court Rule 61 [24] )

Deterring and Correcting Misconduct of Attorneys: The trial
judge should require attorneys to respect their obligations as
officers of the court. When an attorney causes asignificantdis-
ruption in & criminal proceeding, the trial judge, having par-
ticular regard to the provisions of Rule A.3 [see page 43
paragraph 7a of this Guideline] should correct the abuse and,
if necessary, discipline the attorney, using such powers as are
available, including one or more of the following:

a. Censure or reprimand;
b. Citation or punishment for contempt;
¢. Removal from the courtroom;

d. Suspehsion for a limited time (not to exceed six months)
of the right to practice before the judge in whose court-
room the misconduct occured, (Rule D.1, Standards, su-
pra).
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An attorney may be held in contempt for willfully obstructing
a trial [Sacher v. United States, 343 U.S. 1 (1952)], and if he
engages in such unruly conduct as would require removal of a
defendant, the attorney may be removed from the case. [In re
Isserman, 345 U.S. 927 (1953)].

A lawyer shall not engage in conduct that is prejudicial to the
administration of justice. [Disciplinary Rule 1-102 (A-5), Iili-
nois Code of Professional Responsibility, Adopted May 1,
1970].

In appearing in his professional capacity before a tribunal, a
lawyer shall not:

a. Engage in undignified or discourteous conduet which is
degrading to a tribunal.

b. Intentionally or habitually violate any established rule of
procedure or of evidence.

A lawyer should use his best efforts to restrain and to prevent
his clients from doing those things which the lawyer himself
ought not o do, particularly with reference to their conduct
towards tribunals, judicial officers, jurors, witnesses, and lit-
igents. [Disciplinary Rule 7-108, supra]

E. CONDUCT OF THE PARTIES

1.

The Disruptive Defendant: A defendant may be removed
from the courtroom during his trial when his conduct is so dis-
ruptive that the trial cannot proceed in an orderly manner.
Removal is preferable to gagging or shackling the disruptive
defendant. If removed, the defendant should be present in the
court building while the trial is in progress, be given the op-
portunity of hearing the trial proceedings through his counsel
at reasonable intervals, and be given a continuing opportunity
to return to the courtroom during the trial upon his assurance
of good behavior. The removed defendant should be sum-
moned to the courtroom at appropriate intervals, with the of-
fer to permit him to remain repeated in open court each time.
[Rule C.1, Standards, supra]

a. “A defendant can lose his right to be present at trial if,
after he has been warned by the judge that he will be re-
moved if he continues his disruptive behavior, he never-
theless insists on conducting himself in a manner so
disorderly, disruptive and disrespectful of the court that
his trial cannot be carried on with him in the courtroom.
Once lost, the right to be present can, of course, be re-
¢laimed . as soon as the defendant is willing to conduct
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himself consistently with the decorum and respect inher-
ent in the concept of courts and judicial proceedings”.
(Illinois v. Allen, 397 U.S. 337 (1970)]

The Defendant’s Election to Represent Himself at Trial: A
defendant should be permitted at his election to proceed in
the trial of his case without the assistance of counsel only af-
ter the court makes thorough inquiry and is satisfied that he:

a. DPossesses the intelligence and capacity to appreciate the
consequences of his act; and,

b. Comprehends the nature of the charges and proceed}ngs,
the range of permissible punishments, and any additional
facts essential to a broad understanding of the case. [Rule
C.2, Standards, supral

NOTE: The court should inform the jury that a pro se
defendant has been offered the opportunity to
defend with a lawyer, appointed or retained,
and has declined the offer.

Standby Counsel for Defendant Representing Himself: When
a defendant has been permitted to proceed pro se, the court
should consider the appointment of standby eounsel to assist
the defendant when called upon, and to call the courts atten-
tion to matters favorable to the accused upon which the court
should rule on its own motion. Standby counsel should always
be appointed in cases expected to be long or complicated or n
which there are multiple defendants. [Rule C.3, Standards,
supral

a. The role of the standby counsel is a limited one—to assist
the accused when called upon by him and to call the
court’s attention to matters favorable to the accused upon
which the court should rule on its own motion, butynot to
examine witnesses or make arguments over defendant’s
objection,

b. If the pro se defendant consents to be represented by the

standby counsel, before effecting the change, the court -

should explain to the defendant that once he accepts the
standby as his counsel, the lawyer, and not the accused,
will thereafter conduct the defense. United States v. Con-
der, 423 F.2d 904 (1970)

Misconduct of the Defendant Representing Himself: If a de-
fendant appearing pro se engages in conduct which is so dis-
ruptive that the trial cannot proceed in an orderly manner,
the court should, after appropriate warnings, revoke permis-
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sion for the defendant to proceed pro se and require represen-
tation by counsel. If standby counsel has previously been
appointed, he should be asked to represent the defe..lnnt, in
any event, the trial should be recessed only long encugh for
counsel to prepare himself to go forward. [Rule C.4, Stan-
dards, supra]

a. While a layman representing himself cannot be held to
the same standards of decorum or competence expected of
a member of the bar, he should not be permitted to im-
munize his activities from the court’s control. [Rule C.4
comments)

b. The sanctions of removal or contempt will usually be in-
appropriate, since the misconduct of a pro se defendant
will frequently be a blend of ignorance, emotional in-
volvement, and mounting recognition of the inadequacy
of his defense. [Rule C.4 comments]

c. The preferred course is to revoke permission for pro se ap-
pearance and require him to appear through counsel. If
misconduct continues, the sanctions of removal or con-
tempt should be applied, [Rule C.4 comments]

d.  “A criminal trial is not a private matter; the public inter-
est is so great that the presence and participation of
counsel, even when opposed by the accused, is warranted
in order to vindicate the process itself.” Mayberry v.
Pennsylvania, 400 U.S. 455 (1971)

F. CONDUCT OF SPECTATORS AND OTHERS

1.

2,

Misconduct by Spectators and Others:The right of the defen-
dant to a public trial does not give particular members of the
general public or news media a right to enter the courtroom or
to remain there, Any person who engages in conduct which
disturbs the orderly process of the trial may be admonished or
excluded and, if his conduct is intentional, may be punished
for contempt. Any person whose conduct tends to menace a
defendant, attorney, witness, juror, court officer or the judge

in a criminal proceeding may be removed from the courtroom.
[Rule E,1, Standards]

a. The right to a public trial does not entitle any particular
spectator, including a relative of the aucused, to attend
the trial. [In re Oiliver, 333 U.S. 257 (1948)]

Arrangements for the News Media: Although the news media
may observe the trial of a criminal case in order that informa-
tion be obtained for circulation to the general public, the trial

A
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judge should require that the conduct of their representatives
not jeopardize the order and decorum of the courtroom. He
should make reasonable arrangements to accommodate them
consistent with the opportunity of other members of the pub-
lic to attend the trial. [Rule E.2, Standards, supra]

G. “CONTINUING" AS OPPOSED TO “SEPARATE” CON-

TEMPT ACTIONS

1. The test as to whether a contemptuous action is a continuing
contempt, or separate to the prior action, is whether the subse-
quent contemptuous act is so interwoven with the previous
conduct that it is inseparable therefrom. [Goutreaux v. Gou-
treaux, 220 La, 564, 57 So.2d 188 (1952)]

9. The nature of the repeated contemptuous acts must be
weighed against the available method for ending such acts
other than repeated additional fines or consecutive periods of
imprisonment for contempt. [Judge Nathan M. Cohen, Vol.
2:69 Loyola University Law Journal 88 (1971)].

H. RIGHT TO TRIAL BY JURY

1. A contemnor has no right to trial by jury in a contempt ac-
tion. United States v. Barnett, 376 U.S. 381 (1964); Cheff v.
Schnackenberg 384 U.S. 373 (1966)1.

a. Exception: If the court, prior to the summary hearing,
proposes to sentence the contemnor to a term of more
than six months, then the contemnor is entitled to & jury
trial. [Bloom v. Illinois, 391 U.S. 194 (1968)].

b. The Supreme Court has not ruled as to whether consecu-
tive terms of six months or less each on multiple con-
tempts, totaling many months, would require a jury trial,
although in Frank v. United States, 395 U.S. i47 (1969),
the Court upheld probation for a term of three years with-
out requiring & jury trial.

¢. There is not right to trial by jury in civil contempt where
the contemnor may obtain his release at any time by
purging himself of contempt, even though the actual time
may be more than 6 months. This would apply only when
the contemnor is confifild as a coercive measure.

1. THE SUMMARY PROCEEDING AND SANCTIONS

1. A summary proceeding for punishment of direct contempt
does not constitute a violation of constitutional guarantees of
due process. [People v. Siegal, 400 Iil. 208, 79 N.E.2d 616
trans, to 335 Il App. 475, 82 N.E.2d 378 (1948)).
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Right to Counsel: Before one can be found guilty of direct
contempt and sentenced, he is entitled to an opportunity to
consult with a lawyer before going on with the summary pro-
ceeding. Failure to provide him with this opportunity is a
denial of due process. Johnson v. United States, (5th Cir.), 344
F.2d 401 (1965).

Inherent Power of the Court: The court has inherent power to
punish any contempt in order to protect the rights of the de-
fendant and the interests of the public by assuring that the
administration of criminal justice not be thwarted. The trial
judge has the power to cite and, if necessary, punish summari-
ly anyone who, in his presence in open court, willfully ob-
structs the course of criminal proceedings. [Rule F.1,
Standards, supral, Ex parte Terry, 128 U.S. 289 (1888); Cooke
v. United States, 267 U.S. 517 (1925).

Admomtmn and Warning: No sanction other than censure

. should be’ imposed by the trial judge unless:

a. It is clear from the identity of the offender and the char-
acter of his acts that disruptive conduct was willfully con-
temptuous, or

b. The conduct warranting the sanction was preceded by a
clear warning that the conduct is impermissible and that
specific sanctions may be imposed for its repetltlon [Rule
F 2, Standards supral]

Notice of Intent to Use Contempt Power —Postponement of .

Adjudications:

a. The trial judge should; as soon as practicable after he is
satisfied that courtroom conduct requires contempt pro-
ceedings, hold an summary hearing and punish the con-
temnor if prompt punishment is imperative, or
immediately inform the alleged offender of his intention
to institute such proceedings.

b. The trial judge should consider the advisability of defer-
ring adjudication of contempt for courtroom misconduct
of a defendant, attorney or witness until after the trial,
and may defer such a proceeding unless prompt punish-
ment Is imperative. [Rule F.3, Standards, supral. See In
re Oliver, 333 U.S. 257 (1948) and Sacher v. United States,
343 U.S. 1 (1952).

At the summary proceeding after the contemnor has been cit-
ed for direct contempt, and he has been allowed to consult
with counsel, the court should give the contemnot an opportu-
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nity to say what he wishes in mitigation of his act, He has no
right to produce witnesses or give evidence.

a. In a direct criminal contempt proceeding, that is, for con-
tempts committed in the presence of the judge, which he
observes and has personal knowledge of, no formal charge
is filed and no plea, issue of trial is required [In re Terry,
supral. The contempt, having been committed in the pres-
ence of the court, evidence is unnecessary and no record is
made. People ex rel. Owens v. Hogen, 256 Ili, 496, 100
N.E. 177 (1912).

b. Before a defendant can be found in contempt for disobe-
dience of an order of a bailiff, he has the right to be given
the opportunity to show that the version of the incident
related to the judge was inaccurate or misleading where
the order does not show the act took place in the ocular
presence of the judge. Johnson v. Mississippi, 403 U.S. 212
(1971).

7. Sanctions:

a. Judge’s Use of His Power to Maintain Order: If the judge
determines to impose sanctions for misconduct affecting
the trial, he should ordinarily impose the least severe
sanction appropriate to correct the abuse and to deter rep-
etition. In weighing the severity of a possible sanction for
disruptive courtroom conduct to be applied during the
trial, the judge should consider the risk of further disrup-
tion, delay or prejudice that might result from the charac-
ter of the sanction or the time of its imposition. [Rule
A.3, Standards]

b. In imposing a penalty for criminal contempt, the trial
judge may properly take into consideration the extent of
the willful and deliberate defiance of the court’s order,
the seriousness of the consequences of the contumanious
behavior, the necessity of effectively terminating the de-
fendants defiances as required by the public interest, and
the importance of deterring such acts in the future. In re
Van Meter, (8th Cir.), 413 F,2d 536 (1969).

¢. Unless a course of contemptuous conduct during the trial
is broken up, separate citations for contempt, the justness
and validity of cumulative sentences for separate acts of
contempt may be open to doubt. [Rule F.3, Standards
(comments) supral, Also see Yates v. United States, 355
U.S. 66 (1957).
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d. No facts which did not occur in the presence of the court ) b.
should be taken into consideration by the court in adjudg-
ing guilt or in fixing punishment. People v. Rongetti, 344
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Even though the judge’s objectivity has not been affec'ted
by the attacks, “justice must satisfy the appearance of jus-
tice”, Offutt v. United States, supra.

Ill. 107, 176 N.E. 292 (1931).

e. After the contemnor has been adjudged to be in contempt,
the court may:

(1) Forgive the contempt after an appropriate and subse-
quent apology.

(2) Sentence the contemnor to jail for up to six months
(if jury trial is denied). If contemnor is granted jury
trial and found guilty, there is no fixed limit,

(3) Remove the contemnor from the courtroom during
the trial.

(4) Impose an appropriate fine.

(5) Place contemnor on probation for an appropriate
times, Note that the six months rule does not apply
for probation.

(6) Place defendant in jail (as a coercive measure) until

¢. Hearing To Determine Whether Judge Should Recuse

Himself: In Johnson v. Mississippi, 403 U.S. 212 (1971),
the judge denied defendant’s request for an opportunity
to show why the judge should recuse himself. Contempt
was reversed (in part) because the judge was “‘so enmeshed
in matters involving petitioner as to make it most appro-
priate for another judge to sit”. While the court did not
state that such a hearing was required, if the court does
not hold defendant in contempt immediately after the
commission of the contemptuous act, and the court is
“enmeshed in matters involving petitioner’”’, then he
should recuse himself.

K. THE ORDEE [Order Form-Page 54]

he agrees to conduct himself properly in the court- 1. The court must enter a written order setting forth fully and
room. (Illinois v. Allen, supra) clearly the facts out of which thg contempt arose so thalt }fhs
i ; reviewing court may determine if the committing court ha
f. A cqurt may not strike pleadings and fanter defaults as jurisdiction to enter the order. People v. Rongetti, 344 Ili.
punishment for contempt. Hovey v. Elliott, 167 U.S. 409
(1897). 107.- .
2. All essential facts must be fully set forth and no part thereof

g. Breach of Peace in Presence of Court: A person who, in
the presence of a judge, commits or threatens to commit
an offense against the person or property of another, may
be ordered, without process, to enter into a recognizance
to keep the peace for a term not to exceed 12 months, and
in case of refusal be committed as in other cases.

[Ill. Rev. Stat. 1969, ch. 28, sec. 200-16]

J. REFERRAL OF CONTEMPT MATTERS TO ANOTHER
JUDGE '

1.

The judge before whom contemptuous courtroom conduct oc-
curs may impose appropriate sanctions, including punishment
for contempt, but should refer the matter to another judge if
his conduct was so integrated with the contempt that he con-
tributed to it or was otherwise involved, or his objectivity can
reasonably be questioned. [Rule F.5, Standards], Offutt v,
United States, 348 U.S. 11 (1954).

a. If the judge is the target of personal attacks and does not
take instant action against the contempt, due process re-
quires that the contempt be tried before snother judge.
Mayberry v. Pennsylvania, 400 U.S. 455 (1971).

<
N
N

can be supplied by presumption or inference. People v. Taver-
nier, 384 Ill. 388, 51 N.E.2d 528 (1943).

a. If a person does a contemptuous act, then that specific

- act must be made a part of the record, together with the
circumstances surrounding that act, and entered in the
contempt order.

b. “In contempt proceedings, no matter how fully and clear-
ly the facts are set forth, the recital part of the order can-
not, convey the complete picture of the courtroom scene.
It does not depict such elements of misbehavior as expres-
sion, manner of speaking, hearing and attitude of the re-
spondent. [People v. DeStefano, 64 Ill.App.2d 368, 212
N.E.2d 368 (1965)]. Reliance must be placed upon the
fairness and objectivity of the presiding judge. The occur-
rence must be viewed as a unit in order to appraise prop-
erly the misconduct, and the relationship of the
petitioner as an officer of the court must not be lost sight
of". Fisher v. Pace, 336 T/.S. 155 (1949),

3. After setting forth the elements of misconduct, the order

should state that such conduct “tended to embarrass, hinder
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or obstruct the court in the administration of justice and tend-
ed to bring the administration of the law into disrepute”. The

order should always set forth the sanctions entered by the
court against the contemnor.

4. If a party or his attorney violates a special court rule against
extra-judicial comment in a case being litigated, the record
and order must contain sufficient specific findings by the trial
court establishing that the party or his attorney’s conduct is
“a serious and imminent threat to the administration of jus-
tice”. Chase v. Robson, 435 F.2d 1059 (7th Cir. 1970); Craig v.
Harney, 331 U.S. 367 (1947); In the Matter of Frank W. Oliv-
er, Attorney, 452 F.2d 111 (7th Cir. 1971)

5. The contemnor has a right to have a reasonable bond set by
the court pending appeal of the contempt order.

Indirect Contempt

A. DEFINITION: Where the contemnor “fails to do something or-
dered to be done by a court in a civil action for the benefit of an-

other party therein”. People v. Gholson, 412 TiI, 294, 106 N.E.2d
333 (1952).

1. “When punishment is 2 remedial or coercive measure—com-
mitment of a contumacious party until he complies with the
mandate of the court, a fine until there is obedience to the
court’s order, the contempt is said to be civil”. Board of Ju-
nior College District No. 508 v. Cook County College Teach-

ers Union, Local 1600, 126 I]. App.2d 418, 262 N.E.2d 125
(1970).

B. CONTEMPT FOR FAILURE TO COMPLY WITH DISCOV-
ERY ORDERS

1. Contempt of discovery orders rests with the sound discretion
of the court.

a. “...Supreme Court Rule 219 vests the trial court with the
broad discretionary powers including the power to compel
obedience to its orders by contempt proceedings”. People
ex rel. General Motors v. Bua, 37 T111.2d 180, 226 N.E.2d 6
(1967). Its orders, as with other discretionary matters,
should not be disturbed unless a reviewing court can say
that its discretion has been abused. Bee Chemical Com-

pany v. Servile Coatings, Inc., 116 Ill. App.2d 217, 253
N.E.2d 512 (1969).

b. Failure to Comply-*%ith Order or Rules: If a party or
any person at the instance of or by collusion with a party,
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unreasonably refuses to comply with any provision of
Rules 201 through 218, or fails to comply with any order
entered under these rules, the court may, on motion, en-
ter in addition to remedies elsewhere specifically provid-
ed, such orders as are just, including, among otvhers,.the
following:...In lieu of or in addition to the foreg‘omg:,
the court may...by contempt proceedings, compel obedi-
ence by any party or person to any subpoena issued or or-
der entered under said rules. Ill. Rev. Stat. 1969, ch.
110A, sec.219(c).

c. Where a state’s attorney fails to comply with a pre-trial
discovery order, the evidence may be suppressed and he
may be fined for contempt of court. People v. Endress,
106 T11. App.2d 217, 245 N.E.2d 26 (1969).

d. A defendant who refuses to comply with a signed order
requiring him to participate in a line-up, may be found
guilty of eriminal contempt. United States v. Hammond,
419 F.2d 166 (4th Cir. 1969).

e. A defendant may be fined for failure to produce certain
formulas which it had been ordered to produce under cer-
tain safeguards. Bee Chemical Co. v. Service Coatings,
Inec., supra.

f. A judgment of criminal contempt for refusal to corr.lply
with a discovery order is a final judgment and immediate-
ly reviewable. Hanley v. James McHugh Const. Co. 419
F.2d 955 (7th Cir. 1969).

(1) If no penality in the way of fine or imprisonmex}t is
imposed, then such order of contempt is not a final
order for purposes of appeal. In re Estate of Atwood,
97 Ill.App.2d 311, 240 N.E.2d 451 (1968).

C. FAILURE TO OBEY ORDER OF PAYMENT [C’IYIL JUDG-
MENT OR SUPPORT] , -

1. “The power to enforce payment for support money by con-

tempt is limited to cases of willful and continued refusal to
obey the order of the court”. Wick v. Wick, 19 111.2d 457, 167
N.E.2d 207 (1960). :

“Extraordinary power is vested in the court to commit a per-
son for contempt, to compel obedience to decrees for payment
of support money, where ‘it appears the defendan.t had pecu-
niary ability to comply and his disobedience is willful.” Cole
v. Cole, 85 111, App.2d 105, 2290 N.E.2d 293 (1967).

L Y T
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“The failure of a husband to comply with the decree directing
the payment of support money for children is prima facie evi-
dence of contempt.” Cole v. Cole, supra.

Mere absence of compliance with the provisions of the decree
is not sufficient basis for a judgment of contempt of court un-
less the evidence shows the failure to comply was willful and
contumacious refusal to obey the court. Cole v. Cole, supra.

“It is incumbent upon the defendant to establish to the satis-
faction of the court that his failure to pay was due entirely
upon his inability to pay.” Shapiro v. Shapiro, 113 Ill.App.
2d 374, 252 N.E.2d 93 (1969).

D. CONTEMPT BY RECALCITRANT WITNESSES

1.

“When witnesses refuse to testify, the citation of contempt
can usually be termed civil, since in effect an order of the
court is being disobeyed. However, it is possible that refusal
to testify would constitute criminal contempt....Whether a
witness Is acting in a contemptuous manuer requires a much
finer analysis than when a typical discovery order is dis-
obeyed. Even when a witness is openly uncooperative it may
hecome difficult to ascertain when this behavior becomes con-
tempt”. Cohen, Vol. 2:69 Loyola University Law Journal 85.

a. When a witness has a detailed recollection of many events
and responds with a “I don’t remember” to questions
closely relating to the events he previously testified to, he
may be held in jail until he agrees to testify as to the lat-
er events. Second Additional Grand Jury v. Cirillo, 12
N.Y.2d 206, 188 N.E.2d 138 (1963).

b. A contemnor may be held in civil contempt for refusal to
answer questions before the Grand Jury after being grant-
ed immunity, and be held in confinement until he agrees
to answer, Shillitani v. United States, 384 U.S. 364 (1966).
(1) Such contemnor is entitled to notice and hearing—he

cannot be summarily punished. Harris v. United
States, 382 U.S. 162(1965).

E. RIGHT TO TRIAL BY JURY

1.

In indirect contempt, the contemnor has no right to trial by

jury if the purpose is to coerce rather than punish, and the

contemnor may escape further confinement by agreeing to fol-

low the court’s order. Shillitani v. United States, supra.

a. If the purpose is not to coerce, and the court plans to
sentence the contemnor to more than six months, then he
is entitled to jury.
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F. CONSTRUCTIVE CONTEMPT (THE NEWS MEDIA CASES)

1.

Definition: Acts which affect the administration of justice
through criticism, pressure and interference with participants
in the judicial process.

a, A publication is contemptuous only if it is calculated to
impede, embarrass or obstruct the due administration of
justice. People v. Gilbert, 281 111, 619, 118 N.E. 196 (1917),

b. The publication of scandalous or libelous matter con-
cerning a court or judge is not, without more, contemp-
tuous. The publication must tend to affect the outcome of
a pending case. Storey v. People, 79 Ill. 45 (1875).

¢. It is not necessary to show that an interference with the
administration of justice has actually occurred, nor is it a
defense for the contemnor to disclaim any subjective in-
tention of producing that result. People v. Wilson, 64 Ill.
195; People v. Doss, 382 1ll. 307, 46 N.E.2d 984 (1943).

d. Remarks made over the air by a television broadcaster
calling a witness a “professional sneak and liar” and
promising a party to the suit that he would do everything
within his power “to prevent the legal kidnapping of her
child” constituted an interference with the administration
of justice and such contemnor may be fined or jailed.
People v. Goss, 10 111.2d 533, 141 N.E.2d 385 (1957), cert.
denied 365 U.S. 811 (1961).

G. CONTEMPT BY MEMBERS OF THE BAR

1.

An attorney cannot be held in contempt for failure to produce
a privileged communication with a client. People v. Ryan, 30
I11.2d 456, 197 N.E.2d 15 (1964).

An order directing counsel to turn over a certain written docu-
ment to opposing counsel for inspection during the trial of the
case does not constitute contempt upon his refusal if such use
of the degument would not require counsel to submit it to op-
posing counsel for examination. People ex rel. Morgan v. Mil-
liken, 41 T1l. App.2d 282, 190 N.E.2d 502 (1963).

An “out of town' attorney was held in contempt who had
devoted substantial efforts on behalf of his client, did not file
a written entry of appearance, received notice of trial identi-
fying him as attorney of record at which he made no objec-
tion, but failed to appear for trial because his client had not
advanced the trial fee. People v. Buster, 77 Ill.App.2d 224,
222 N.E.2d 31 (1966).
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a. “One of the primary duties of an attorney is that owed to
the court. He is an officer of the court and owes to the
court a duty to be obedient to its rules and orders. When
engaged in litigation, he owes a duty to the court to ap-
pear before it upon notice and to assist the court in expe-
ditious consideration and disposal of pending cases.” Peo-
ple v. Buster, supra. :

h. “Canon 21 of Professional Ethics of the Illinois State Bar
Association and the American Bar Association impose
upon the lawyer the duty ‘to be punctual in attendance,
and to be concise and direct in the trial and disposition of
causes.” While such canons do not have the force and ef-
fect of judicial decisions or statutory law, they neverthe-
less are of interest to this court, provide guidelines to
members of the profession and are helpful in reaching de-
terminations in particular cases.” Illinois State Bar Asso-
ciation v. United Mine Workers of Armerica, Dist. 12, 35
I1l.2d 112, 219 N.E.2d 503 (1966), vac. 389 U.S. 217; Peo-
ple v. Buster, supra.

(1) Contrast the Buster case with People v. Bracy, heard
as People v. Rile, 96 Ill.App.2d 253, 238 N.E.2d 266
(1968), where the “out of town” lawyer did not have
sufficient notice of local rule.

INJUNCTIONS

1. Normally the violation of an injunction is considered civil
contempt. Woolen Mills v. Laidke, 238 Ill. App. 92 (1925).

2. The only way an injunction can be attacked is by action in
the court that issued it and then by an appeal from the unfa-
vorable decision, but not by proceedings in a collateral action.
An injunction must be obeyed however erroneous, and disobe-
dience constitutes contempt of court. City of Chicago, et al.
v. King, 86 Ill. App.2d 340, 230 N.E.2d 41 (1967).

3. Whether the trial court rightfully or erroneously granted the
tetapetary injunction and whether the injunction order was
constitutionally permissible are questions that cannot be liti-
gated in n contempt proceeding. Board of Junior College Dis-
trict 508 v. Cook County College Teacher’s Union, Local
1600, 126 T11.App.2d 418, 262 N.E.2d 125 (1970); The Board of
Education v. Kankakee Federation of Teachers Local No,
886, 46 Ill.2d 439, 264 N.E.2d 18 (1970).
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1. PETITION FOR RULE TO SHOW CAUSE, NOTICE,
HEARING AND THE ORDER

1. If it is necessary to bring the court’s attention to an alleged
indirect contempt, a Petition for Rule to Show Cause should
be filed with the court, '

a. If the court finds from the verified Petition that there is
probable cause to believe that indirected contempt has
been committed, it shall enter a Rule to Show Cause, fix
a date for hearing on the rule and order at least 5 days
notice to he given. People v. Pomeroy, 405 Ill, 175, 90
N.E.2d 102 (1950).

b

(1) Notice need not be personal, but proof of notice must
be given.

(2) 1If proper notice is given, and defendant does not ap-
pear at the hearing, a writ of attachment may be or-
dered and bond fixed.

2. At the hearing if the court finds that such acts of the defen-
dant were not willful or intentionally contempt';uous, then the
rule will be discharged and the petition dismissed.

a. Contempt of court is a crime against the court, considered

g a misdemeanor, and therefore must be proved beyond a

: reasonable doubt. People v, Vitucci, 49 Ill.App.2d 171,
199 N.E.2d 78 (1964),

3. If, after hearing, the court finds that such act (.or failure to
act) was willful and contemptuous, it shall so find, and:

a. Immediately impose sanctions, or,

b. Set conditions and time to allow contemnor to purge him-
self by complying to the specific conditions,

4. Where resort is had to contempt proceedings to secure obedi-
ence to a court decree, the merits of the original controversy
cannot be relitigated.

a. The court should hear evidence concerning defendant’s
conduct, and the circumstances surrounding it, to deter-
mine whether he complied with the decree or willfully vi-
olated it.

b. The enforcement of a court’s decree by civil contempt is
not the enforcement of a private right but rather the pro-
cess of the court to secure obedience to its decrees, the
benefit to the party invoking the aid of the court being
merely incidental.
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¢. The court may imprison or fine for contempt but is with-
out authority to recompense plaintiff for his damages.
Eberle v. Green, 71 Ill. App.2d 85, 217 N.E.2d 6 (1966).

5. The Order [Order Form-Page 55]

a. The court must enter a written order setting forth fully,
clearly, and specifically the facts out of which the con-
tempt arose so that the reviewing court may determine if
the committing court properly entered the order. Kenwick
v. Kenwick, 41 Ill.App.2d 108, 190 N.E.2d 486 (1963) ; Peo-

ple ex rel. Andrews v. Hassakis, 6 111.2d 463, 129 N.E.2d 9
(1955).

b. The record must establish and the order state that the de-
fendant doliberately trifled with the court or that he was
willfully and intentionally contemptuous in his conduct
or that his conduct was calculated to embarrass, hinder, or
obstruct the court in the administration of justice or cal-
culated to lessen its authority or dignity. People v. Bi-
alek, 31 Il App.2d 281, 175 N.E.2d 278 (1961).

¢. It must be proved that the alleged contemnor had knowl-
edge of the order which he is said to have violated. Wil-
son v. North Carolina, 169 U.S. 586 (1898).

(1) The order which is said to have been violated must
be specific and certain. In re Rubin, 378 F.2d 104
(1967). :

(2) Persons who hear or are apprised of a courts oral de-
cision and violate the provisions of the order, are lia-
ble to contempt proceedings. People v. Kennedy, 43
Ill.App.2d 299, 193 N.E.2d 464 (1963).

d. An order is not final for purposes of appeal until sanc-
tions are imposed by the court. In re Estate of Atwood, 97
Il.App.2d 311, 240 N.E.2d 451 (1968).
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a. A court may not, on the theory of puni§hing for con-
tempt, summarily deprive a party of all right fo defend
an action. Hovey v. Elliott, 167 U.S. 409 (1897).

b. Itis a principle of fundamental justice that, however ple-
nary may be the power to punish for contempt, no court
having obtained jurisdiction of a defendant may refuse to
allow him to answer, refuse to consider his evidence ax}d
condemn him without a hearing in the original cases a‘y is-
sue because he is in contempt of court, Walter Cabinet
Co. v. Russell, 250 111, 416, 95 N.E. 462 (1911).

If the court finds the defendant in indirect contempt of court,
it may:

a. Confine contemnor to jail for a period not. to. exceed six
. months if jury trial is denied. Bloom v. Ilinois, 391 U.Ss.
194 (1968).

b. Confine contemnor to jail for a period exceeding six
months if jury is waived or a jury finds the contemnor
guilty of contempt,

c¢. Confine contemnor to jail for an indefinite peripd of time
if the purpose is to coerce and he may obtain his dis-
charge by purging himself of contempt. Contemnor has
no right to trial by jury.

d. Forgive the contempt after a subsequent apology.

e. Continue the contempt proceedings to give the disobedi-
ent party one more chance to comply with the order.

f  Tine the contemnor, then remit all or a part of the fine if
there is prompt subsequent compliance.

Where a party who has been adjudicated a contemnor would

have mooted his appeal by compliance, his appeal has the ef- o~

fect of staying enforcement by the trial court. He need not
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obtain a stay order. United States v. Roundtree, 420 F.2d 845
(1969).

J. SANCTIONS

1. “In imposing a penality for contempt, the trial judge may 5.

i et i e e

properly take into consideration the extent of the willful and
deliberate defiance of the court’s order, the seriousness of the
consequencesof the contumacious behavior, the necessity of
effectively terminating the defendant’s defiance as required
hy the public interest, and the importance of deterring such
acts in the future”. In re Van Meter, 413 F.2d 536 (1969).

A court cannot strike pleadings and enter defaults as pun-
ishment for contempt. People ex rel. General Motors v. Bua,
37 I1l.2d 180, 226 N.E.2d 6 (1967).

If contemnor desires to appeal the contempt order, the court
must fix a reasonable bond pending appeal.

Special acknowledgment is given to the Honorable Nathan M.
Cohen, Judge of .the Circuit Court of Cook Count.;y, whose
many articles on contempt and continuing consultation great-
ly contributed to the preparation of this Guideline.
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IN THE CIRCUIT COURT OF THE
30TH JUDICIAL CIRCUIT
JUSTICE COUNTY

People of the )
State of Illinois )
)
vs. ) 71-CR-545734
)
Malacum C. Badacus )
ORDER

[DIRECT CONTEMPT]

Now, in the name and by the authority of the People of the State
of Illinois, the defendant, Malacum C. Badacus, being present in his
own proper person and with his counsel, Mr. Carl R. Solewick, the

matter against said defendant of alleged direct contempt is considered
by this court.

And, thereupon, the Court DOES FIND:

[1] That on May 21, 1971, being one of the days of the May term
A.D., 1971, of the Circuit Court, 30th Judicial Circuit, Justice County,
the case of the People of the State of Illinois vs. Malacum C. Bada-
cus, Case No. 71-CR-545734, Treason, came on to be heard in the regu-
lar course before this court.

{2] That a petit jury had been duly impaneled and sworn to try
the issues before them in said case.

[3] That throughout said trial, which commenced on May 19, 1971,
the court repeatedly asked the said defendant to obey the court’s rul-

ings and instructions and admonished him concerning his improper
courtroom behaviour,

[4] That on May 21, 1971, during the direct examination of Mary
Madden, the following took place: . '

Mr. Doyle, Assistant State’s Attorney:...Q. Mrs. Madden what, if
anything, did you see the defendant, Mr. Badacus, do after he signed
his name to the paper?

Mr, Badacus: Objection, Objection. The witness is about to tell a
lie.

The Court: Overruled. It’s your lawyer’s responsibility to make
any objection, and keep your voice down. You don’t need to shout.

Mr. Badacus; I'm not hollering at you. You don’t even know how
ta rule on objections, you dirty sonofabitch. I'm not going to be rail-
roaded into any prison by any dirty, tyrannical old dog like yourself.
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Take that... .f.f L L out!
iliff: Look ou

r’f‘}lii giﬂi‘t: Let the record show .thgt during the last comﬁnexits
from the defendant he was shaking l%ls' fist at the court, artlc'i't tat he
did throw a book at the court. T am citing Mr. Badacus for ntec cog-
tempt of court. Mr. Badacus, your remarks h'(}ve been contenép u(z}xso ?
have many of your acts. You have totally dlsregarded‘the 1(\)/Iur Ss 11‘
ders and instructions. You have been we}rned many t}m‘es. r. t‘o es
wick, do you or your client have anything o say priol to sanction
ol ad ?
b61nig\dfn§;iiiéus: Go to hell, I don't want to talk t.o you any more,

Thé Court: Then please sit down anq kgep quiet.

Mz, Solewick: No, he’s pretty well said 1t all.

he conduct of the defendant, which took p!ace in front
of tlElss] cTollll?’f vfrhile in open session, tendeq to impede and mterruptfthe
proceedings and lessen the dignity of this court. That the Cqurt ur-
ther finds that the defendant, who 1s now afxd Ahere present in fople.n
Court, is by reason of said conduct, guilty of direct contempt of this

court.,

IT IS, THEREFORE, ORDERED AND ADJUDGED, that the
said Malacum C. Badacus, because of sai.d contempt, be segtenced to a}
period of six months in the County Jail of Justice County, or unti
otherwise discharged by due process of law. Warrant of Commitment
to issue, instanter, directed to Sheniff to execute.

JUDGE

IN THE CIRCUIT COURT OF THE
30TH JUDICIAL CIRCUIT
JUSTICE COUNTY
Clyde C. Cunningham )
vs ; No. 71-L-798369
' )
Dennis R. DeFaultie )

ORDER
[INDIRECT CONTEMPT]

This cause being heard on the 28th day ot: May 1971, on the‘ rule
to show cause heretofore entered against Dennis R. DeFaultie, respon-
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dent herein, to show cause, if any he has, why he should not be held
in contempt of this court for refusing to comply with the order of this
court heretofore entered on the 3rd day of February 1971.

And said Dennis R. DeFaultie, having on said 28th day of May
1971, appeared in person and by his attorney Joseph Z. Laraia, and
the court having jurisdiction of this cause and the parties hereto and
having heard the testimony herein and having heard the arguments of
counsel and said respondent DOES FIND:

[1] That said Dennis R. DeFaultie has failed and willfully refused
to comply with the order of this court entered on the 3rd day of Feb-
ruary 1971.

[2] That the said respondent has repeatedly expressed and shown
his defiance of this court and the aforesaid order, and that no suffi-
cient cause is shown by him why he should not comply with the afore-
said order, but that although able to do so, willfully failed and
refused to obey the aforesaid order of his court. :

[3] That the court further finds and adjudges the said respondent
to be guilty of contempt and that said contempt has tended to defeat
and impair the rights and interest of the plaintiff herein and to
impede, embarrass and obstruct the court in its administration of jus-
tice and to bring the administration of justice into contempt.

IT 1S THEREFORE ORDERED that said respondent Dennis R.
DeFaultie be and is hereby ordered committed to the County Jail of
Justice County, Illinois, for a period of thirty days, there to remain
charged with said contempt until the sentence has been served or until
he has purged himself of contempt by paying to the Circuit Clerk of
Justice County the sum of $1500.00, which said sum is to be applied on
the judgment heretofore entered in the above entitled cause, the Clerk
to transmit said funds to plaintiff if and when received, or until said
respondent is released by due process of law. Warrant for such commit-
ment to issue instanter, directed to the Sheriff to execute.

JUDGE
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D. Summary of Discussions
Report of Professors Thomas A. Leckyear and Thomas D. Morgan

The seminar sessions on Courtroom Decorum were ch_ai{'ed by
Hon. Nathan M. Cohen, committee chairma.n, and Hon. William R.
Nash, vice-chairman, assisted by the undersigned professor reporters.
Sessions were begun with a lecture by Judge Cohen or Judge Nash on
the law of direct contempt, followed by a lecture by Prgfessor Lock-
year or Professor Morgan on indirect contempt. A discussion was then
held of (1) current issues in the law of contempt and §2) practical prob-
lems in keeping decorum in the courtroom. The outline below summa-
rizes that discussion.

I. Current Issues in the Law of Contempt
A. Distinction Between Direct and Indirect Contempt

1. "People v. Tomashevsky, 48 Ill.2d 559, 273 N E.2d 398
(1971), holds that the distinction is whether any facts ma-
terial to the issue of contempt are outside the personal
knowledge of the trial judge.

a. There the contempt was laughing ix: the courtroom—
something which happened in the judge’s presence.
But because the judge did not know who had
laughed, the contempt was indirect.

b. An issue was raised whether it is a direct contempt if
a man fails to respond to & citation to discover assets.
Tt was agreed that that was indirect because the judge
could not personally know whether the man had been
served or why he failed to appear.

2. The significance of the distinction is that direct cgntempb
may be punished summarily while indirect requires giv-
ing the accused contemnor notice (usually through a rule
to show cause), a hearing and an opportunity to defend.

B. Current Problems in Direct Contempt

1. The case of Illinois v. Allen, 397 U.S. 337 (1970?, upholds

" the court’s right to keep order, even to shackling or ex-
cluding the defendant. The practice should be extremely
rare, but the power is there in reserve.

Bloom v. Illinois, 391 U.S. 194 (1968), holds that the con-
temnor may not be sentenced to more than s%x mon!;hs for
contempt unless he has the right to a jury trial. This puts
a practical ceiling on sentences, particularly for summary
direct contempt, because of the delay and formality in
having a jury trial.

[
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3. Mayberry v. Pennsylvania, 400 U.S. 455 (1971), puts an
important, limit on the power of the judge to sentence for
contemptous acts directed at him personally. He may so
sentence if he sends the jury out and acts immediately to
punish the contempt. See People v. Baxter, 50 111.2d 286,
278 N.E. 2d 777 (1972), reading Mayberry this way. If he
fails to act immediately however, he must send the case

to another judge to hear the issue of contempt and im-
pose a sanction.

a. 'The other judge apparently may decide the contempt
issue on the written record. He need not hold a hear-
ing or call the first judge as a witness.

b. If the defendant is entitled to a jury trial because of
the sentence that might be imposed, presumably
there would have to be a hearing and the trial judge
as well as any other witnesses called.

¢. Regardless of whether the judge punishes immediate-
ly himself or sends the case to another judge to hear
the issue of contempt, an order by the court fully and
completely setting forth the factual basis for its find-
ing as well as a means of insuring the appellate courts
with an adequate basis for review is required.

C. What Specifically Constitutes Contempt

1. Conduct of Attorneys. It was suggested that attorneys
must be permitted somewhat greater latitude than parties
or spectators in raising their voices, being flamboyant,
etc. because “they are the gladiators.” Others suggested,
however, that they would more likely excuse an outburst
from a layman than from an attorney since the latter
should know better. Several judges were concerned with
the problem of the “foreign” lawyer who enters the court-
room for the single case at hand and has not thought of
further practice before the court. It was suggested that
uniform guidelines governing attorney appearances in
such cases would greatly aid many judges in clearly es-

tablishing firm control in potentially disruptive situa-
tions.

2. Contempt by Newspapers. It was generally agreed that

the courts may be the subject of comment by newspapers,
even to the extent of trying to discredit the judicial sys-
tem or particular judges. What they can be held in con-
tempt for is trying to influence the result in a particular
case by consciously prejudicing potential jurors.
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3. Public Employee Strikes. Tt was agreed that if public em-

ployees violate a back-to-work injunction, they may and
should pay the price even if their employing agency
wants to “wipe the slate clean” later.

4. Failure to Comply With Discovery Orders. It was pointed

out that refusal to comply is a standard and hogorable
way to test a discovery order. In cases of gooc@ faith de-
sire by trial counsel to test the law (as perhaps in thg new
criminal discovery rules), it was argued that tl}e judge
should enter a finding of criminal contemp(‘,_ and impose a
token fine so the party can appeal. Only in cases oi: an
attempt to obstruct orderly processes, should a serious
sanction be given.

Federal Rule 42—Criminal Contempt

1t was agreed by a substantial majority of the participants
that it would be desirable to have a Supreme Court rule pat-
terned after Federal Rule 42 to specify the procec%ure fgr the
court to follow in contempt situations. Casg law is available
to use in paiterning behavior, but it was bglleved t‘hat a clear
rule would help trial judges and help achieve uniform prac-
tice.

II. Practical Problems in Keeping Courtroom Decorum

A.

It was agreed that the contempt power is the'ultm‘late weap-
on but something that should be used only in vely rare in-
stances. Some judges have never used it and some_sugg.este_d
that a judge has not properly been on top of the 31tuat}on 1‘f
it gets sufficiently out of hand that a contempt sanction 1s
needed.

It was generally agreed that a stay and. l?ond pendmg appeal
of a finding of contempt and imposition of‘ sanction was
proper procedure. Several questions were ra.,lsed, }}qwever,
concerning the application of the 10% deposit provisions of
Ill. Rev. Stat., chap. 38, sec. 110-7 (1971). The sta.tute ap-
pears not to have considered bond in thi§ type of 51p1}at19n,
and several judges suggested Court or legislative clarlfu':atlon
so that state wide use of these provisions would be uniform.

While it was agreed that a judge’s personal tone apd level of
expression must fit the parties and the situation, 1t was gen-
erally agreed that wearing the judicial rpbe lends an impor-
tant air of dignity to even the busiest court or most informal
proceeding.
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Most judges agreed that it is desirable to open court formally
to set & tone of dignity. One judge reported that everyone in
his courtroom is asked to pledge allegiance to the flag (at the
opening of court), a practice some other judges seemed to
think was a good idea.

It was agreed that all court personnel help set the tone of the
courtroom. The bailiff, reporter, clerk, ete., should all dress
neatly and obey court rules to set an example for spectators
and parties. Their behavior should be equally good when the
court is in recess, i.e. no smoking in the courtroom, putting
feet up on-the tables, etc., since people arriving for a case
should get a sense that their case will be responsibly and fair-
ly heard.

Finally, there was a concensus that a judge should hear both
sides out even if he soon realizes one side is making a spe-
cious argument. A party deserves to go away thinking his
side was given a hearing even if, speaking objectively, he did
not have much of a case. Nothing breeds disrespect as much
(it was feit) as a belief that the judge only considered one
side of a question.
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Topic IV—RECENT DEVELOPMENTS IN

THE LAW

Hon. Richard Mills
Chairman and Discussion Leader

Hon. Abraham W. Brussell
Vice-Chairman and Discussion Leader

A. Summary of Advance Reading Material

1.

Miscellaneous Recent Developments

a) Jack Spring, Inc. v. Little, 50 111.2d 351, 280 N.E.2d 208
(1972)

b) Rules of Procedure of Judicial Inquiry Board of Illinois,
(November 4, 1971)

Traffic Law Developments

a) TIll. Rev.Stat., 1972 Supp., ch. 95-1/2, sec. 11-501.1

b) People v. Ardella, 49 I11.2d 517, 276 N.E.2d 302 (1971)
“No Fault” Legislation

a) IlL.Rev.Stat. 1971, ch. 73, secs. 1065.150-1065.163

b) No-Fault: An Analysis, prepared by the Continuing Legal
Education Committee of the Chicago Bar Association for
presentation at a seminar held in Chicago on October 5,
1971, Pages 102-168 of the Advance Reading Material

¢) Pinnick v. Cleary, 271 N.E.2d 592 (Mass.Jud.Sup.Ct. 1971)

d) Grace v. Howleit et al., 71 CH 4737, Chancery Division,
Circuit Court of Cook County (1971)

3 B. Summary of Discussions

Report by Professors Vineent F. Vitullo and Roy M. Adams

The committee on recent developments chose four general topics
for discussion at the 1972 Associate Judge Seminar: (1) new miscella-
neous changes, (2) rules of the Judicial Inquiry Board, (3) the Implied
Consent statute, and (4) the “No-Fault” insurance statute.

At each session a publication of the Chicago Title and Trust Com-
pany was distributed. This publication listed in detail many of the im-
portant statutory changes enacted by the General Assembly during
1971. No attempt was made to discuss the entire content of the publi-
cation. However, certain topics were selected for discussion. These top-
ics were: (1) the abolition of dower, (2) the legal majority of males, (3)

gk
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the voiding of exculpatory clauses in leases, and (4) the reinstatement
by statute of sovereign immunity.

In addition, the recent Illinois Supreme Court decision in Spring
v. Little, 50 111.2d 351, 280 N.E.2d 208 (1972), was discussed in detail.
The participants in each of the sessions expressed a great deal of inter-
est and concern with the possible Interpretations of “multiple dwell-
ings,” as that term was used in the opinion. Various other problems
involving affirmative defenses raised in forcible entry and detainer
proceedings were also discussed: However, none of the discussion

groups was of the oninion that the new decision would create a great
amount of additional litigation.

The second major area to be discussed was the new rules of proce-
dure of the Judicial Inquiry Board. All of the participants were great-
Iy concerned about the lack of protection of individual rights which
they found in certain aspects of the rules. The fact that the Inquiry
Board could lodge a formal charge against a judge without a hearing
and without an opportunity to confront the complainant was the pri-
mary concern. It was pointed out that the filing. of a formal charge
(even though 1t were later dismissed) could ruin a judicial career. Un-
der the Constitution of 1970, a judge must obtain 60% affirmative vote
when seeking retention in office. The filing of an unfounded or unsub-

stantiated complaint could make it difficult to obtain such an electoral
plurality.

The third general area of discussion involved the newly enacted
Implied Consent statute, P.A. 77-1800, effective July 1, 1972. It was
noted that the statute contained a basic ambiguity concerning the in-
terpretation of the word ‘‘tests” and the number of “tests” required by
the statute. Mention was also made of the fact that the standards and
limitations in the statute were so formidable and burdensome that
many law enforcement agencies would find the statute difficult to en-
force. For example, it was reported that no breath testing device used
in the State in February 1972 complies with the new statutory require-
ments and, in view of the high cost of this equipment, it was feared

that many small communities might not have funds available to buy
it.

The fourth and final area of discussion was the newly enacted
“No-Fault” insurance statute, Ill. Rev. Stat. 1971, ch. 73, art. 35%.
The provisions of this statute were discussed section by section. Of pri-
mary interest were sections 609, 608, and 600.

*On April 17, 1972 the lllinois Supreme Court held that Article 35 of the Insurance Code was
violative of several provisions of the 1970 lllinois Constitution and therefore void. Grace v.
Howlett, et al., 51 Ill.2d 478, 283 N.E.2d 474 (1972).
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i ine section 609, each of the groups expressed great con-
cernI:vCel;SzEcsesqfestion of the availa:bility of a?bitrators. The problerp
as perceived by the associate judge is that section 609 mak'e§ no provi-
sion for the compensation of arbitrators. None of the participants \fva‘s
of the opinion that a sufficient nu{nber of volun.teers wpuld corrie ‘01‘;
ward to make the arbitration machmgry .work sa'txsfa.ctorlly,‘Furt'leléf
was thought the constitutional prohlbltlon against fee officers m tle
judiciary would make it impossible to assess the cost of the arbitrator
against the parties involved.

Section 608, the General Damage ‘Section, pr‘(‘)voked di,}fismn
among the participants on the construc;tmn of tk_lg Np-Fault Act.
This section is applicable to any action in tort which arises f)ut of tllle
operation, ownership, maintenance, or use of a rpot.sor vehicle. On;s;
formula damages are recoverable, which severely limits the a.rnf)unt o
money which can be obtained by an injured party unless the injury 1:e1
sults in death, dismemberment, permanent total or pel:manent.partla
disability, or permanent serious disfigurement. Notw1t.hst‘and1ng the
ability of a “clever lawyer’’ to bring almos.t any case within thqt sav-
ings clause, it is likely that many cases will be subject to the hmltz%-‘
tions of section 608, particularly if the number of clever lawyers 1s

insufficient to go around to all clients.

It was the position of one group of judges i.n the discussion' group
that the general damage limitations which are 1mp(.)sed.by sec’t!.mn 608
will not be construed to be applicable to “any action in tort zt’s the
section specifically states. Their position is that the; “No-Fault .law
must be construed in a manner which is consistent with 1tself and in a
manner which reflects the intent of the legislatu're ?o proxrlde'fo?c'ed
protection under section 600, as well as foreed limitation upon h_a,blhty
which is contained in section 608. This group contends that sect‘lon 608
limitations will apply only to accidents which arise when parties who
are covered by section 600 benefits are involved.

The opposing view is that section 608 means exactly what is says.
All motor vehicle accident cases whether they involve commm:cml or
private vehicles will be limited by the formula damages whlqh’a}re
available under section 608. This point of view excludes the possxbll_lty
of construing the “No-Fault” law to limit 608 damages only to section
600 participants. This side of the fence, so to speak, argues that sec-
tion 600 and section 608 have been intentionally separated by the leg-
islature. There is not necessarily a relationship betw'vee‘n‘ tl}e
requirement of protective coverage in 600 and limitation of llabll‘lt.y in
608. Consequently, a person may be uncovered by the perspnal injury
protection or the excess personal injury protection which is available
under section 600 and nonetheless be limited in a recovery by the
amount of formula damages in 608.

s
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If section 608 is construed to be limited only to the persons who
are covered by section 600, the significance of this position is readily
apparent. Section 600 applies only to the named insured and members
of his family, to other persons injured while occupying the insured au-
tomobile as guest passengers, or while using it with permission of the
named insured, and to pedestrians who are struck by the automobile
of the named insured when it is operating on the highways of this
State.

Section 600 excludes commercial vehicles or occupants of commer-
cial vehicles. It may exclude under certain circumstances people who
OWn no car or own no insurance on the car. The former covered group,
when any member of that group is involved in an accident, can expect
to receive the benefits under section 600, fundamentally a medical
payment coverage, and the limited general damages available under
section 608. But the people who are excluded from section 600, al-
though they receive no medical payment benefits under that section,
are not limited either by the general damage formula benefits under
608. They may sue in tort for whatever damages they choose. This cer-
tainly puts the participant in the “No-Fault” plan at a disadvantage
in too large a number of accident cases, particularly where the likeli-
hood of bypassing the damage limitations of section 608 through the
permanent disfigurement language is nil.

In reference to section 600, it was additionally noted that the sole
effect of this section was to provide additional compulsory Insurance
coverage in policies of automobile insurance issued in this State. Of
major concern to the participants was the distinction between private
passenger vehicles and commercial vehicles. There was no apparent
reason why the additional coverage should be compulsory for private
passenger vehicles and not for commercial vehicles. It was thought by
some that this could create an equal protection problem.

The constitutional issues which have been raised in pending litiga-
tion (Supreme Court No. 44902) over this statute were also discussed.
The pros and cons of each are articulated, but no positions were taken
on the issues in litigation.

It was concluded that the “No-Fault” statute was essentially not a
no-fault plan because the basic concepts of fault are still retained in
section 608 and section 609. In addition, even where compulsery insur-
ance provisions are applicable, the complainant is not barred from
suing the party at fault. Furthermore, any insurance company which
pays out benefits is subrogated pro tanto to the rights of the insured
against any other party at fault.
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Topic V—LECTURE ON SELECTED
TOPICS OF EVIDENCE

THE DEADMAN’S ACT
AND
CONFIDENTIAL COMMUNICATION
PRIVILEGES

Prof. Prentice H. Marshall
Lecturer

S

Prof. Robert G. Spector
Lecturer

Hon. Matthew A. Jurczak
Liaison Officer

NOTE: The text of this lecture was published in the 1971 Report of
the Illinois Judicial Conference.

Topic VI—CRIMINAL LAW

Prof. Charles H. Bowman
Lecturer

Prof. Wayne R. LaFave
Lecturer

Hon. Burton H. Palmer
Liaison Officer

A. Lecture on Search and Seizure

Note: The text of the lecture was published in the 1971 Report of
the Illinois Judicial Conference.

— B. Problems for Discussion

Problem #1:

Detectives investigating the armed robbery of the First National
Bank learned that the robber had been dressed in a black
suit and that he had driven away in a vehicle of a certain model,
make, and color. A Bond Clothing Company store tag was found at
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the erime scene, and inquiries at that store indicated that the tag was
probhably from a suit which had recently been sold to one Arnold Ar-
vin. The detectives then drove to Arvin's address and placed him un-
der arrest when he pulled up in a car matehing that deseribed as used
in the robbery. Arvin was dressed in a yellow shirt and brown slacks at
that time, which was two days following the robbery. A search of his
car turned up nothing of significance. On the basis of all of the above
information, the detectives then applied for and obtained a search
warrant authorizing a search of Arvin’s house for the proceeds of the
robbery. In executing the search warrant, the detectives discovered and
seized two dark suits, one with a Bond clothing label. Arvin has now
moved to suppress the two suits from evidence, What result? Why?

Commentary:

The basic issue here concerns when, if ever, items not named in a
search warrant may be seized when discovered during the lawful execu-
tion of that warrant. One source of the difficulty here has been in the
case of Marron v. United States, 275 U.S. 192 (1927), concerning the
execution of a search warrant at the defendant’s premises for intoxicat-
ing liquors and articles for their manufacture. Upon entering the
premises, the officer observed liquor being sold and immediately
placed the person in charge under arrest. They then proceeded to
search the premises, and seized a large quantity of liquor and also
ledgers and bills connected with the illegal business. The Court accept-
ed the defendant’s contention that the seizure of the ledgers and bills
could not be justified under the search warrant: “The requirement
that warrants shall particularly describe the things to be seized makes
general searches under them impossible and prevents the seizure of one
thing under a warrant describing another. As to what is to be taken,
nothing is left to the discretion of the officer executing the warrant.”
But the Court went on to rule that these items were lawfully seized as
incident to the arrest of the person in charge of the premises, thereby
pointing up the curious distinction that by virtue of making an arrest
at the scene the police somehow acquired that discretion which they
lacked when merely acting pursuant to a search warrant.

Marron received a mixed reaction from the courts. On the one
hand, it has sometimes been taken to mean that even unnamed contra-
band may not be seized, United States v. Coots, 196 F.Supp. 775
(E.D.Tenn. 1961), while other courts have upheld the seizure of un-
named items which were quite obviously connected with the crime
being investigated, e.g., Johnson v. United States, 293 ¥F.2d 539 (D.C.
Cir. 1961).

The matter became further confused with the abandonment of the
“mere evidence” rule in Warren v. Hayden, 387 U.S. 294 (1967). One
approach was that reflected in United States v. Alloway, 397 F.2d 105
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(6th Cir. 1968), where the facts were essentially as stated in problem
#1. The court concluded that the seizure of the suits was permissible
hy analogy to Hayden, where the Court upheld the seizure of clothing
found during a search within premises upon hot pursuit for an armed
felon, requiring only that the evidence seized be such that there is
“cause to believe that the evidence sought will aid in a particular ap-
prehension or conviction.” But in People v. Baker, "3 N.Y.2d 307, 244
N.E.2d 232 (1968), on somewhat similar facts, the court concluded that
the Marron rule was not limited by Hayden; indeed, the court assert-
ed that now that mere evidence was subject to seizure there was even
more reason to require that such evidence be described in advance in
the search warrant.

In Coolidge v. New Hampshire, 403 U.S. 443 (1971), the Court ap-
pears to have finally put the Marron rule to rest. In discussing the
plain view doctrine, the Court stated as an example the situation in
which items of an incriminating character are found during the lawful
execution of a search warrant naming other items. However, the Court
then imposed a new limitation: “the discovery of evidence must be in-
advertent,” for if “the police know in advance the location of the evi-
dence and intend to seize it,” there is no excuse for not having the
magistrate pass upon this matter in advance. Four members of the
Court expressly joined in this part of the opinion; four others express-
ly dissented; and Justice Harlan concurred in another part of the
opinion of the Court which incorporated by reference this limitation
on the plain view doctrine.

Problem #2:

An REA truck loaded with several hundred fur garments was hi-
jacked at gun point. Some months later an informant told detectives
that furs from that shipment could be found in the Rosalle Furs store.
The informant had previously helped agents secure four convictions
and was himself an experienced furrier. His tip was corroborated by an
employee of the shipper whose furs were hijacked, who visited the
Rosalle Furs store and saw a “natural ranch mink coat” which he posi-
tively identified as having been a part of the hijacked shipment. On
the basis of an affidavit containing the above facts, a search warrant
was issued for the Rosalle Furs store authorizing a search for “fur
coats, stoles, jackets and other finished fur products, books, records
and other fruits and instrumentalities.” The officers executing the
search warrant seized a large quantity of furs, a set of index cards, and
a binder of consignment memoranda. Ralph Rosalle, owner of the
:s‘tore, was later arrested. Rosalle has now moved to suppress all of the
tems seized from the store. What result? Why?
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Commentary :

This problem is based upon the case of United States v. Scharf-
man, 448 F.2d 1352 (2d Cir. 1971).

The first issue is whether the warrant issued on probable cause. In
Scharfman, the court held that the information from the informant
met the Aguilar test, as the informer had given information in the
past and knew of the underlying crime and knew about the fure indus-
try. This is a questionable conclusion, as, unlike Aguilar, there is no
showing as to how the informant came to know that the furs were in
the store named. It would be more correct to say that there is probable
cause here under the Spinelli test, for there is information from an in-
former plus corroboration by the employee of the shipper. Indeed, the
information from the latter person would seem to be independently
adequate, given the fact that no showing of past reliability is required
from crime victims and the like, as opposed to informers who associate
with criminals, Brown v. United States, 365 7.2d 976 (D.C.Cir. 1966).

A related issue is whether there was probable cause with respeet to
books and records, inasmuch as the informaiion received by the police
only mentioned furs, The court in Scharfman answered in the affirma-
tive: “It was entirely reasonable, under the circumstances of this case,
for the magistrate to conclude that books arn records would be utilized
as instrumentalities in connection with the crime of disposing of
hundreds of fur garments through a facade of legitimacy.”

Next comes the question of whether the items to be seized were de-
scribed with sufficient particularity. The general rule is that the goods
must be described with such particularity that the officer charged with
the execution of the warrant will be left with no discretion respecting
the property to be taken. People v. Sovetsky, 343 Ill. 583, 175 N.E. 844
(1931). Using that test, it might be argued that the description was not
sufficient, as there was no way the executing officers could distinguish
the stolen furs from others in the store. However, the court in Scharf-
man concluded this was a special situation: “The futility of further
particularization ig“dlear in this case. If the REA manifest had con-
tained descriptions of the hijacked garments..., the warrant conceiv-
ably could have contained a descriptive itemization. In such an
instance, however, if the searching agents entered a specified location
with thousands of garments on the premises but the warrant itemized
only a few hundred which had been allegedly stolen, the task of iden-
tifying and seizing the specified garments would have required a le-
gion of fur experts to perform the task in a reasonable period. [Tlhe
Fourth Amendment requirements do not impose a burden on the exec-
uting officer ‘beyond his power to meet.’” '

Finally, defendant contended in Scharfman that the memo book,
containing entries written in his own hand, should have been sup-
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pressed because the Fifth Amendment would permit hin} to refuse to
produce such evidence if he had possession. The court disagreed, nqt—
ing that it had held in United States v. Bennett, 409 ¥.2d 888 (2d (?1r.
1969), that “the Fourth Amendment does not protect broadly against
the seizure whose compulsory production would be forbidden by ’.che
Tifth.” Contra is Hill v. Philpott, 445 F.2d 144 (7th Cir. 1971), taking
the view that tax records which the defendant cannot be compelled to
produce are likewise beyond reach of the government by resort to a
search warrant.

Problem #3:

On May 18 at about 5 a.m. the police were notified th’flt a 1967
Chevrolet Corvette had been stolen. Some hours later the police found
the car, stripped of its transmission, engine, radiator, hood and steer-
ing wheel; from the surrounding circumstances, it appeared that the
car had not been stripped where it was found but rather at some other
place in the general area. The police conducted a systematic survey of
a 3-block area, and found tell-tale sweepings of nuts and bolts in front
of a three-car garage facing a public alley. The sliding doors of the ga-
rage, because of their construction and age, were not complgtely
closed, leaving an opening of a few inches, Because it was relatively
dark inside, an officer employed his flashlight to look through the
gap. Lying about 10 feet away he noticed a transmission shaft. On his
knees for a better view, he identified it as a Chevrolet product, and
observed that the speedometer cable had been clipped. Returning to
the Corvette, a check of its speedometer cable showed it had been
clipped. The officer contacted the Auto Squad and reported his discov-
ery, and was advised to return to the garage and seize the stolen trans-
mission. He returned with ancther officer, and at that time saw a car
parked by the garage with the trunk open. In the trunk were a steermg
wheel, clutch plate, and pressure plate from a 1967 Corvette. The offi-
cers then moved toward the side door of the garage, and as they did
Carl Cuspid and two other men emerged from the garage. The three
men were arrested, after which one of the officers entered the garage
door. No one was present therein. The officer continued to 1091<
around-ilie garage and in a minute or two located the stolen transmis-
sion under a blanket. He seized the transmission. Cuspid, chargegi vylth
possession of stolen property, has moved to suppress the transmission.
What result? Why?

Commentary :

For the most part, this problem is based upon the case of United
States v. Wright, 449 F.2d 1355 (D.C.Cir. 1971).

The first matter taken up by the court was the question of wheth'er
the officer’s actions in shining a light into the garage in order to dis-

ST Berd iyl L
T




ekt

it

s NV

70 ILLINOIS JUDICIAL CONFERENCE

cover the transmission was an illegal search in violation of the Fourth
Amendment. Some of the cases have taken the position that under the
instrusion-into-a-justified-expectation-of-privacy test of Katz, use of a
flashlight is not contrary to a justified expectation when ‘“the circum-
stances of a particular case are such that a police officer’s observation
would not have constituted a search had it occurred in daylight, [and]
the officer used a flashlight to pierce the nighttime darkness.” See
Marshall v. United States, 422 F.2d 185 (5th Cir. 1970) (nighttime use
of light to look into parked car); People v. Woods, 6 Cal.App.3rd 832,
86 Cal.Rptr. 264 (1970) (nighttime use of light to look into pocket of
suspect without spreading the pocket or pulling it open).

But, in the instant case the flashlight was used in the daytime to
look inside a dark garage. Does this call for a different conclusion?
No, the majority concluded in Wright. One basis for the officer’s ac-
tion was said to be that police are entitled to take ““a closer look at a

- challenging situation.” The notion here seems to be that on evidence

somewhat short of probable cause it is reasonable for the officer to en-
gage in this minimal invasion of privacy, and also that no warrant is
called for because the officer was In the midst of an investigation. A
somewhat different explanation was also offered: there was no search,
bBecause the transmission was in plain view. A dissenting judge re-
sponded: (a) that the challenging situation theory might work, as in
cases cited by the majority in support, to justify looking into parked
cars and the like, but could not be used to look into buildings, which
are entitled to greater protection under the Fourth Amendment; (b)
that under Katz it is correct that it is not a search for an officer to see
what might be observed by a curious passerby, but a curious passerby
would not be using & flashlight, particularly in the daytime,

Assuming that looking into the garage was proper, what about the
later seizure of the transmission. Under Chimel, it can hardly he
viewed as a search incident to the arrest of the three persons outside
the garage; indeed, such a search is improper even under pre-Chimel
standards - see Vale v. Louisiana. One might argue, however, that the
entry into the garage was proper to see if any other persons were hid-
ing therein, as it was not known whether the three persons who exited
from the garage were the only petsons involved. Cf. People v. Block,
16 Cal.,App.3d 140, 93 Cal.Rptr. 779 (1971) (where arrests in living
room for use of marijuana, officers allowed to look in other rooms for
other persons), However, since the transmission was no longer in plain
view, that argument will not suffice in itself. In Wright the majority
coneluded a warrantless search and seizure was permissible because of
the risk an accomplice might dispose of the goods before a warrant
could be obtained. That theory was not accepted by the Supreme
Court in Vale, but it was indicated in Williams v. United States, 401
U.S. 646 (1971), that the issue may be open to re-examination,
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Problem #4:

Dan Druid was arrested by the police because he became involved
in a fight in a bar. At the station, he was searched and was found to
have $200 on his person. When questlo‘ned as to how he came upon
this money (Druid, at the time of booking, said he was unemployed),
he said it had been given to him by one Edgar Ech'o becau§e .he
(Druid) had loaned Echo a car which Echo had used wl.ule committing
the armed robbery of the Last N ational Bank. The police checkegl and
determined that the bank had in fact been robb'ed -two weelfs ear.her by
two masked men. In response to further qufastlonmg, Druld said that
Echo was presently residing with his girl friend, oneAFanr%y‘ Farquar.
The police immediately went to Farqugr’s apartment, arriving about
11:30 p.m., and knocked on the door. Miss Farquar answered the c}oor,
and the police told her that they had come to arrest Echo. She said he
was not there, but the police entered the apartment anyway. One of
the officers entered into the living room, where Echo was found
dressed in pajamas and a robe. When Echo was advised that he was
under arrest, he said, “0.K., let’s go,” and. started for thc? door, but
was stopped by one of the officers. Meanwhile, another officer walkid
through the various rooms in the apartment, and when he reached t e
kitchen he saw a valise filled with money open on the table. The offi-

cer seized the valise. Echo was then ordered to go into the bedroom

and put on his street clothes. He walked intq the 6-foot by 8-foot bed-
yoom with one of the officers, who immedlately' opened the dresser
drawers and found a pistol inside, which he seized. Echo has now
moved to suppress the money and the pistol. What result? Why?

Commentary:

The first issue is whether there is probable cause 'for the arrest of
Echo, based upon the information provided b)_r Druid. The fac.ts do
not appear to meet the two-pronged test of Ag{u]&r, as while the 1pfor-
mant has explained why he knows what he claims to knpw, thgm is no
background as to his reliability in the sense referred ‘to in Aguilar - 1n-
formation that the informant had proved reliable in the past. qu-
ever, Druid has admitted his own involvement in the crime, Whl(-}h
may make a difference. In the recent case of United Statgs v Hffzms,
403 U.S. 573 (1971), the informant admitted purchasing illicit l%qx.tor
from the defendant for more than two years. In a part of 'th(_a opinion
of the Court expressly joined in by only four mfer.nbers,‘lt is st.ated:
“People do not lightly admit a crime and place CI"ltl'C&I ev1den‘ce'm the
hands of the police in the form of their own admissions. Adm.lssmns.of
crime, like admissions against proprietary interests, carry their own in-
dicia of credibility — sufficient at least to support fmdmg of pr‘obablti
cause to search, That the informant may be paid or promlsegl a brea'k
does not eliminate the residual risk and opprobrium of having admit-
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ted eriminal econduct. Concededly admissions of crime do not always
lend credibility to contemporaneous or later accusations of another.
But here the informant’s admission that over a long period and cur-
rently he had been buying illicit liquor on a certain premise, itself and
without more, implicated that property and furnished probable cause
to search.” Query if that analysis will work here, given the fact that
Druid did not admit to a course of eriminal ¢conduct over a long peri-
od. The four dissenters in Harris expressed the view that an informant
does not hecome credible “upon the bare fact that by giving informa-
tion he also confessed to having committed a crime.”

The next question concerns the nighttime warrantless entry to ar-
rest, which the Supreme Court characterized as a ‘“‘grave constitutional
question’ in Jones v. United States, 357 U.S. 493 (1958). At least one
court has held that a warrant is ordinarily required “not only in case
of entry to search for property, but also in case of entry to arrest a sus-
pect.” Dorman v. United States, 435 F.2d 385 (D.C.Cir. 1970). The
court in Dorman indicated a warrant might be excused under excep-
tional circumstances, and indicated that the factors to be taken into
account are: (1) the gravity of the crime; (2) whether the suspect is be-
lieved to he armed; (3) a very high level of probable cause; (4) strong
reason to believe the suspect is in the premises; (5) a likelihood the
suspect will escape if not swiftly apprehended ; (6) whether the entry is
peaceahle. In Coolidge v. New Hampshire, 403 U.S. 443 (1971), five
members of the Court stated in strong dictum “that the notion that
the warrantless entry of a man’s house in order to arrest him on proba-
ble cause is per se legitimate is in fundamental conflict with the basic
principle of Fourth Amendment law that searches and seizures inside a
man’s house without warrant are per se unreasonsble in the absence of
some one of a number of well defined ‘exigent circumstances.’”

As to the discovery of the money, it might be argued that this was
necessary to prevent destruction by the girl friend [see discussion of
this in comment on problem #3], or that it was a plain view discovery
during a cursory search for accomplices [see comment on problem #3],

but this brings into play the new limits on the plain view doctrine
[discussed in comment on problem #1].

As to the discovery of the gun, there are cases saying that when
the arrestee goes to change his clothes the officers may accorapany
him and search areas which thereby come into his control under Chi-
mel, See People v. Pearson, 126 I1l.App.2d 166, 261 N.E.2d 519 (1970);
People v. Mann, 305 N.Y .S.2d 226 (1969). But see the dissent in Giaca-
lone v. Lucas, 445 F.2d 1238 (6th Cir. 1971), arguing that on these facts
there “appears no motivation for appellant to have announced his
readiness to go in his robe as he stood in the front foyer other than his
desire to limit the officers’ intrusion into the privacy of his home

which they had no warrant to search,” and that the police should have
honored that desire.
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Problem #5:

A lone gunman robbed a telephgne company emplo;lfee'of afcal]r;
hox, after which the victim gave pollce an accurate desenpltlfn o e
Eulprit and his car, including the license number. Six da;;ls at.er % ]a,nd
phone company investigator spotted the car Qarked on (ti e stri;a , e
notified the police of this fact. Two detectives stake Xu 1 13 ; :
Some time later, two men and a woman entexfeq thg ear. 5 !)19. ) e ‘ec‘r
tives approached, they noted that the man sitting 1n 'the river Sd s;ela,
matched the description of the robber. One of the off1cer§ opene L ;le
rear door of the car, where the woman was seated, at~ wlngh po;lr}atbe le
picked up a small coin purse off the seat.. Thg officer immedi Ceg:
seized the purse, opened it, and found heroin inside. The won:jm,h ;m~
tie Glut, was then arrested. Glut has now moved to suppress the
in. What result? Why?

Commentary :

The facts here are quite similar to those i.n Unftegi States }f. C;%I—
lins, 439 F.2d 610 (D.C.Cir. 1971). Undgr thme], it 18 clezn.‘ that the
search of the purse was not of an area within the pontrol of the petrson
being arrested for the robbery, who was seated in the front seat.

Another approach is to view that as a search of ‘the car 01;l gx-ol;a—
ble cause under the Carroll-Chambers r'ule. Assuming (whic 1; . almr
from clear) that this is properly characterized as a search of‘ tl'le vce 1}{: (;
rather than the person, does that rule apply hgre?.The court in Co mf
answered in the negative for two reasons: (1) in view of the _pas;age %
six days, there was no reason to believe th"at the coins tak‘exg 1{)11‘5 eallrlos e—
bery would still be in the car; (2) even ‘1f there was.plo a etlc O:
there were no exigent circumstances excusing a warrant because the p t
lice could have obtained a warrant to search.the car. The latteilpoz:r;r-
may be debatable, if the reference is to the time betwee_n w;leél 1eva
was spotted and the three persons appeared, as the pohce~ ;tl trlxo V asy_
of knowing how soon they would appear. If the referenqe 18 to X leb;taain
sage of six days since the erime, query wh_ether the pqhqe must o
a warrant for a car when they have no idea where 1t 1s.

Yet. another apprdach is to view this as a variation on the stop-

and-frisk situation. The argument is that upon making an arrgst of a
person — at least for a crime involving a weapon — the pqllcg ma;;
frisk that person’s companions for their own protection. Anf Illmi(‘)lls-rc??v
supporting this view was decided some years ago, even begcgrge Ie é’ ol;
Ohio: People v. Bowen, 29 Ill.2d 349, 194'N.E.2d 316 (1 ).. n

11'113; the court rejected -this argument, noting (a) that the police were
not concerned for their own safety because they made no effort to im-

mediately search the robber; and (b) the risk that there might be a

‘

weapon in the purse could be avoided by simply putting the purse out
of reach until the investigation was completed.
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AGENDA
OF THE
NINETEENTH ANNUAL
ILLINOIS JUDICIAL CONFERENCE

WEDNESDAY
10:00 A.M. - 2:00 P.M,

SEMINAR REGISTRATION
Main Lounge - First Floor

2:00 P.M.

GENERAL SESSION
Grand Ballroom - First Floor
Presiding - Hon. Rodney A. Scott
Invocation - Dr. K. Everett Munson,
Pres., Church Fed. of Gtr. Chgo.
Opening Remarks -
Hon. Robert C. Underwood

3:00 P.M.
FIRST SEMINAR SESSION
Grand Ballroom - First Floor

Video Technology And The Courts*-
Demonstration and Panel Discussion

5:30 P.M.

SOCIAL HOUR
Main Lounge - First Floor

6:30 P.M.

DINNER
Grand Ballroom - First Floor
Address - Mr. Leon Jaworski,
President, American Bar Assn,
Presiding -
Hon. Thomas E. Kluczynski

*Audio-video equipment will be on display in the Old Salem
Room, Third Floor, after 5:30 P.M. on Wednesday
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THURSDAY
7:00 - 9:00 A.M.
BREAKFAST
Mediterranean Room - Third Floor
9:30 A.M.
SECOND SEMINAR SESSION

12:30 P.M.

LUNCHEON
Grand Ballroom - First Floor

Program honoring retiring judges
Presiding -

Hon. Walter V. Schaefer
2:00 P.M.

THIRD SEMINAR SESSION
5:00 P .M,

SOCIAL HOUR
Main Lounge - First Floor
6:00 P.M.

DINNER
Grand Ballroom - First Floor

FRIDAY
7:00 - 8:30 A.M.
BREAKFAST
Mediterranean Room - Third Floor
9:00 .AM.,
GENERAL SESSION
Grand Ballroom - First Floor

9:30 A M.
FOURTH SEMINAR SESSION
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ILLINOIS SUPREME COURT

Robhert C. Underwood
Chief Justice

Walter V. Schaefer
Thomas E. Kluczynski
Daniel P. Ward
Charles H, Davis
Joseph H. Goldenhersh
Howard C. Ryan

ADMINISTRATIVE OFFICE
OF THE ILLINOIS COURTS

Roy 0. Gulley
Director

ILLINOIS JUDICIAL CONFERENCE
EXECUTIVE COMMITTEE

Rodney A. Scott
Chairman

Daniel J. McNamara
Vice-Chairman

Jay J. Alloy
Nicholas J. Bua
Harold R. Clark

Henry W. Dieringer
George Fiedler
Frederick S. Green
Peyton H. Kunce

John J. Lyons
Daniel J. Roberts

Eugene L. Wachowski

Thomas E, Kluczynski
. Liaison Officer
1972 JUDGE SEMINAR COMMITTEES

I

LECTURE ON
SELECTED TOPICS OF EVIDENCE

Prof. Prentice H. Marshall
Lecturer

Prof. Robert G. Spector
Lecturer
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II
LECTURE ON CRIMINAL LAW

Prof. Charles H. Bowman
Lecturer

Prof. Wayne R. LaFave
Lecturer

I

LECTURE ON
INDIVIDUAL RIGHTS UNDER THE
1970 CONSTITUTION

Prof. Vincent F. Vitullo
Lecturer

v
COMMITTEE ON TORTS

Hon. Paul C. Verticchio
Chairman

Hon. Joseph J. Butler
Vice-Chairman

Hon. William L. Beatty
Hon. William C. Calvin
Hon. John C. Fitzgerald
Hon. Sigmund J. Stefanowicz
Hon. Nicholas J. Bua
Liaison Officer

Prof. Robert E. Burns
Reporter

Prof. Richard C. Groll
Reporter
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COMMITTEE ON
CHANCERY PROBLEMS

Hon. Donald J. O'Brien
Chairman

Hon, Charles E. Jones
Vice-Chalrman

Hon. Walter P. Dahl
Hon. Francis T. Delaney
Hon. Robert E. Hunt
Hon. Alfred E. Woodward
Hon. Rodney A. Scott
Liaison Officer

Prof. Richard A. Michael
Reporter

Prof. Thomas A. Morgan
Reporter

VI

COMMITTEE ON
VIDEO TECHNOLOGY AND THE COURTS

Hon. Wendell E. Oliver
Panelist

Robert M. Roe
Technical Consultant

Edmund Sinnott, Esq.
Technical Consultant

William M. Madden, HEsq.
Consultant

Hon. Daniel J. Roberts
Liaison Officer

VII

COMMITTEE ON
RESOLUTIONS AND MEMORIALS

Hon. Albert G. Webber, III
Chairman

Hon. L. Sheldon Brown
Hon Norman A. Korfist

81

s




R .\m‘ "

82 ILLINOIS JUDICIAL CONFERENCE
REPORT OF PROCEEDINGS

The Ilinois Judicial Conference held its Nineteenth Annual

Meeting on June 14, 15 and 16, 1972 at the Lake Shore Club of
Chicago.

Judge Rodney A. Scott of the Sixth Judicial Circuit, Chairman of
the Executive Committee of the Conference, called the meeting to or-
der and asked Dr. K. Everett Munson, President of the Greater Chica-
go Church Federation to offer the invocation.

INVOCATION

Dr. K. Everett Munson

Shall we be in prayer,

Eternal God, we humbly come into Thy presence seeking Thy
guidance in our lives and in our responsibilities.

In our quiet nature, we know how difficult it is to express Thy will
in the commonplace experiences of life. And so we seek Thy blessing,
the blessing of forgiveness for those things wherein we are amiss, the
blessing of grace that we have the privilege of renewal and another to-
morrow, and the blessing of holy purposes to give us always the moti-
vation to seek that which is just in Thy sight. Amen.

INTRODUCTORY REMARKS

Hon. Rodney A. Scott

You recall that a number of years ago our conference consisted of
committees of judges who were assigned subjects to study. The ¢om-
mittees prepared very thoroughly for us certain subjects, which we
thought were worthwhile to bring before the conference. Those reports
were then read to the conference, a discussion followed, and then rec-
ommendations were made.

You will recall that among the subjects that we discussed and ex-
plored were: less than unanimous verdiets; comparative negligence;
and juries of less than twelve members. Those three subjects resulted
in recommendations that legislation be introduced. Such legislation
was introduced as a result of the conference study, None has passed,
but they were subjects that were of interest to all. From that format of
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committee reports and recommendations, we moved into an entirely

different type of conference—seminar discussion sessions, We pursued

that for a number of years.

You will note that our program now is a combination of lectures

and discussion groups. The Executive Committee is always interested
in what you want. We want to maintain a fresh format. In the past,
we have asked for subjects that you would like to have considered.
Some of the suggestions have been followed. Some lend themselves to
a discussion-type representation, and some, of course, the lecture-type
presentation. '

We have had the evidence lectures now for five years. We have
had eriminal law lectures for a number of years. We have had the sub-
ject of chanceéry matters for the third year, and perhaps it is about to
run dry.

So we will appreciate it very much if you will pay attention to the
questionnaire which you will receive; give it some thought; answer it,
and return it so that we can evaluate the same and try to make your
conference more effective.

OPENING REMARKS
Chief Justice Robert C. Underwood

It is always a pleasure for the members of our Court to join the
other judges of Illinois at this Conference designed to improve the ad-
ministration of justice in this State., While the Supreme Court seems
always beset with urgent problems, particularly at Conference time,
and we will necessarily be spending a substantial portion of tomorrow
resolving some of those problems, I am hopeful that we will still be
able to participate to an appreciable degree in the Conference activi-
ties and discussions.

It is appropriate, I think, at this time to consider the mandate of
our Constitution that this Conference “consider the work of the courts
and...suggest improvements in the administration of justice”, to-
gether with the additional fact that a report to the General Assembly
is required by January 31 of each year as to those matters upon which
legislative action is thought desirable. Our action in that respect in the
past has not, in my judgment, been as comprehensive as it should be,
nor has it been entirely consistent with the constitutional mandate.
Part of the problem is the difficulty involved in completing a compre-
hensive report within one month after the end of the year. The pub-
lished report of the Conference is not, nor can it be, available within
that time limit.
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We can. however, do a more nearly adequate job than we have
been doing. The several committees of this Conference study various
functions of the judicial system throughout the vear and present con-
clusions and recommendations thereon. If those recommendations can
be presented by September 1st of each year for review by our Court, I
see no reason why those which are approved cannot be transmitted to
the General Assembly in compliance with the constitutional provision.
The result would be a substantially more meaningful report to the
legislature.

The judges of Illinois deal each day with interpretation of the
laws which govern this State. Each of us has frequent occasion to re-
fleet upon the need for statutory change in those areas where problems
have arisen, and it seems clear to me that suggestions and recommen-
dations from & group as knowledgeable in this area as are the members
of this Conference would be quite helpful to the members of the Gen-
eral Assembly. This, of course, was the purpose of the constitutional
provision. I suspect, however, that there are many individual judges
who from time to time have useful ideas regarding legislative or other
changes, but who do not communicate those ideas to the Conference. I
suggest that you not hesitate to submit to the Executive Committee of
the Conference, or to the Administrative Office, any recommenda-
tions, legislative or otherwise, whieh you believe may be beneficial in
the operation of the syster as a whole. Each of us is a member of this
Conference, and each of us shares responsibility for the operation of
the judicial system of this State. One of the functions of the Confer-
ence is to act as a sort of clearing house for the judiciary - to analyze
problems and evaluate mroposals for their solution. Your active partici-
pation in that prosess will assist in the performance of that function.

The thrust of the constitutional provision is not, however, limited
to the foregoing. It requires that we “consider the work of the courts” -
a very broad command which includes consideration not only of the
workload of the courts and the structure of the court system:, wut also
attention to the people in our court system. I have repeatedly said
and firmly believe that, structurally, Illinois has the finest judicial
system 1n the nation. If we assume, however, that an excellent court
strugture is the total solution to our problems, we are mistaken, for it
is the qualities and abilities possessed by those who operate that sys-
tem which determine the quality of justice which it provides. Thc
court system involves many persons: lawyers, clerks, reporters, bailiffs,
sheriffs, probaticn officers and judges. But of all these, the most im-
‘portant are the judges, for it is they who have the greatest responsibil-
ities and upon whom the heaviest burden falls, It is the judges, and
usually the judges alone, at whom criticism of the courts is directed
even though that eriticism may have been induvced by the failure of
others to do the job which should have been done. Having achieved a
unified court structure, our concern should now shift to achieving a
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unified judiciary, dedicated to improving the quality of justice avail-
able in our courts. Obviously, when I speak of a unified judiciary, I
am not advocating that we become judicial robots. Rather, I am ad-
vocating that we make a conscious effort to overcome the philosophy
which generally and understandably prevailed throughout the judicia-
ry during the pre-Judicial Article days. I think I do not overstate the
fact when I say that most of us who were then judges were chiefly, if
not solely, concerned with the operation of our own courts. Judges
then were sort of undisputed rulers of their own domains, and most
gave little or no thought to the operation of courts other than their
own or to the operation of the judicial system as a whole,

It is that philosophy which must change. We are now, to a sub-
stantially greater degree than ever before, each an integral part of a
unified court system in which ultimate supervisory and administrative
authority is vested in our Court. But, that system will function best if
each judge in the State recognizes his individual responsibility to con-
tribute his best efforts towards improvement of the system as a whole.
Certainly improvement in the operation of the court in which you
serve is important - but it is no longer the extent of your obligation
which now includes devoting your best efforts towards cooperating in
the operation and improvement of courts other than your own.

I spoke at last year’s Supreme Court dinner of the improvements
in the operation of the Cook County Circuit Court. Perhaps it would
not be inappropriate to again mention that subject here as an example
of results which can be achieved by dedicated cooperative effort.

Some of you will recall that when the Judicial Article became ef-
fective on January 1, 1964, the Circuit Court of Cook County inherit-
ed from the former Superior and Circuit Courts a massive backlog of
nearly 50,000 law jury cases with an average delay of 62.2 months in
the disposition of cases going to verdict.

Some advocates of the 1964 Judicial Article had, unfortunately,
misinterpreted the effect of reorganizing the courts into a unified trial
court system. Some overly zealous backers had implied that the reor-
ganization brought by the Judicial Article would automatically elimi-
nate that backlog. This was, of course, just not the fact. As you know,
the Judicial Article, in and of itself, did not eliminate a single case
nor add a single judge. A major benefit of the unified court system
was the flexibility with which judicial manpower could be utilized.
Confronted with the continuing problem of unreasonable delay and
the absence of substantial progress in reducing the elapsed time be-
iween the filing of a complaint and its disposition by verdict in Cook
County, our Court, in cooperation with Chief Judge Boyle, deter-

‘mined to implement suggestions we received from the Illinois State

and Chicago Bar Associations, from our Administrative Office, from
individual judges and from other sources, as to the use of personnel
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and procedures which seemed to offer the greatest prospect for success.
In short, those changes involved the following:

-

1. The establishment of an independent pretrial section within
the Law Jury Division to pre-try cases no more than 30 days
before they were assigned out for trial.

2. Authority in the presiding judge of the pretrial division to ad-
vance a case for trial to a date certain.

3. The establishment of a one-year status call.
4. Maintenance of the Law Jury Trial Division at 38 trial judges.

5. While not a part of the original understanding between the
Circuit Court and ou, Court, a program of preselecting juries
was also instituted by Chief Judge Boyle.

As T have said, implementation of these innovative precedures be-
gan about a year and a half ago and have produced substantial im-
provement in the Cook County situation., During the 17-month period
from January 1, 1971, through the end of May, 1972, the number of
pending cases in the Law Jury Division has been reduced from 36,000
to 30,840. The use of the status call combined with more effective pre-
trial procedures has eliminated much deadwood from Judge Butler’s
assignment call and resulted in far more efficient use of valuable trial
judge time. As a result, an average of 70 more cases per month were
assigned for trial during 1971 than were assigned in 1970. The average
time elapsed from the date of filing to the date of verdict has been re-
duced from 61.7 months on January 1, 1971, to 50.9 months as of the
end of May, 1972. In my estimation, these figures are an indication of
substantial progress.

In January, 1972, Judge Butler reported that there were no cazes
on his trial call which were filed any earlier than 1966. He now reports
that in September he will be assigning for trial only cases filed in 1968
and 1969. Judge Stefanowicz reports that in August his division will be
pretrying only cases filed in 1969, These goais appear to be entirelv
reasonable because the Circuit Court of Cook County will not only
continue its suceessful summer pretrial program but will also continue
the regular pretrial calls and the trial call. The latter will be operated
by five circuit judges who have volunteered to forego summer vaca-
tions in order to keep the trial call moving and to try cases that are
difficult to schedule for trial at other times. In short, it would appear
that the goal of 24 months average time lapse from date of filing to
date of verdict is a realistic possibility within a reascnable time in the
Circuit Court of Cook County.

Al
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I comment on this, not to indicate that the Cook County court
has solved all of its problems, for it most certainly has not.
But there has been very substantial improvement in this one area of
its operation, and it does, I think, indicate what can be accom-
plished by dedicated, cooperative effort. I am told by the Administra-
tive Office that, beginning in January of 1971, one could detect within
the Law Division a new spirit of cooperation and teamwork, a willing-
ness to work together to overcome a common problem. That spirit en-
couraged the judges to begin to take a personal interest and
involvement in the responsibility for the backlog of delayed cases.
Judges within the division found themselves experiencing a sense of
teamwork, pride and urgency which they transmitted to the court per-
sonnel and to the trial attorneys. Judges on their own, without any
formal programs or meetings, began communicating their difficulties
not only to each other but to the assignment judge. Results that have
been achieved in this fashion have been substantial, and they have
been made possible in part by the willingness of the downstate judges
to accept assignment to Cook County. While I realize that to speak of
“willingness to accept assignment’’ is somewhat euphemistic, T do want
vou to know that our Court appreciates your service in Cook and
counties other than your own under circumstances, which, I am sure,
are sometimes inconvenient if not actually distressing.

I should add that delay in the disposition of cases is not a prob-
lem indigenous to Cook County. For instance, in 1971 6 circuits had
an average delay of more than 24 months from the date of filing of all
law jury cases to the date of verdict. They are the 3rd, 9th, 12th, 13th,
19th and 20th Circuits. Three circuits——the 3rd, the 12th and the
13th—each have delay averages of more than 30 months. The 12th has
an average of 35.2 months—almost 3 years from date of filing to ver-
dict. In fact, the elapsed time from date of filing to date of verdict in-
creased in 1971 as compared to 1970 in every circuit of the State except
the 5th, the 8th, the 10th and the 16th Circuits. These facts prompt me
to again speak of the importance of the office of Chief Judge in the
proper functioning of our system. While I spoke of this at last year’s
Conference, it is, in my judgment, of such importance that repetition
here is justified. I said then and repeat now that automatic rotation of
the office of Chief Judge within the ecircuit, or election of Chief
Judges for 6 months is ridiculous. Such arrangements not only do not
contribute to - they actually prevent - anything approaching an effi-
cient, consistent and orderly conduct of the business of the courts.

There are many able judges who have no particular talent for re-
solving administrative problems, or who dislike them, and this is cer-
tainly no reflection upon their judicial abilities. It is, however, unfair
to those judges, and a disservice to our judicial system, to burden
them with the responsibility of dealing with the many problems which
a Chief Judge has, not the least of which are the very distressing per-
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sonnel difficulties. Chief Judges should be judges who have the ability
to recognize and understand the problems in the circuit and the sys-
tém, the courage to do what has to be done to remedy them, and the
tact to do it as diplomatically as possible.

Any judge whose choice for Chief Judge is someone who simply
can be counted upon to neither issue unpopular orders, nor call upon
his fellow judges to extend themselves in pursuit of efficient adminis-
tration, does a disservice to the people of this State. Judges must be

prepared to follow the administrative directions of the Chief Judge

whom they select, even though it becomes necessary for him to impose
upon them conditions and obligations which are unpopular or burden-
some, and a judge who is unwilling to incur the occasional displeasure
of his colleagues by restricting vacations, making unpopular assign-
ments and similar actions ought not to permit himself to be elected
Chief Judge. Every judge should recognize that he no longer is com-
pletely independent, that his desire to attend colleges, conferences and
other judicial gatherings and still take full vacation time is quite pos-
sibly incompatible with the efficient operation of the courts of his cir-
cuit and is, in any event, subject to the approval or disapproval of the
Chief Judge. Every Chief Judge, in turn, should be prepared to make
the hard and sometimes unwelcome decisions necessary in such in-
stances. ‘

Some of my remarks may seem critical of some members of the ju-
diciary. For those few judges who are not adequately discharging their
responsibilitieé, they are so intended. But to the great majority who
are conscientiously performing wa'l their difficult duties, my com-
ments are intended solely to indicate additional aréas wherein your
talents may be utilized to the improvement of our judicial system.
And, as we now go about the business of this Conference, I suggest
that when you bzcome discouraged and {rusirated at your inability to
provide completely satisfactory solutions to many of the problems be-
fore you, there is a considerable degree of comfort to be derived from
the knowledge that your fellow citizens could have paid you no great-
er honor than choosing you to decide questions involving their lives,
their liberties and their property.
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INTRODUCTION

Hon. Thomas E. Kluczynski
Many years before judicial education became popular and many
yvears before millions of dollars in federal funds hecame available for
judicial education, the judiciary of Illinois committed itself to not
only judicial education, but also to an active role in the development
of the law and judicial administration.

Eighteen years ago, at Northwestern University, seventy-three
judges gathered for the first Illinois Judicial Conference. Today, we
expect over three hundred fifty judges to be present at this nineteenth
annual conference. The Illinois Judicial Conference has become recog-
nized as one of the prime factors in keeping Illinois in the forefront of
the continuing struggle to improve the quality of justice in a changing
soclety. From its modest beginning, the conference has now matured
into a constitutional organization with dedicated judges and law pro-
fessors working together to improve the administration of justice.

Tonight, it is my honor and my privilige, as liaison officer of our
Judicial Conference, to introduce a distinguished lawyer, civic leader,
author, public servant and businessman.

Born in Waco, Texas, he received a Bachelor of Law from Baylor
University and his Master of Law from Suffolk University. At an early
age, he became a partner in the Houston law firm of Galbraith, Crock-
er and Jaworski. Today, he is the senior partner. During World War
II, he served in the Judge Advocate General’s Department, with the
rank of Colonel. During this period, he not only served as a trial
judge on military trials, but personally prosecuted the first major war
criminals in the European theater. The past President of the Texas
State Bar, the American College of Trial Lawyers, and the Texas Civ-
ic and Judicial Council, he presently serves as Director on the Board
of Trustees of twelve different civie, educational or charitable organi-
zations, and is Trustee of the Baylor College of Medicine. He was a
member of the Hague Permanent Court of Arbitration from 1965 io
1969; the President’s Commission on Causes and Prevention of Vio-
lence from 1968 to 1969; 1J. S. Aftorney and Special Counsel to the
Texas Attorney General from 1962 to 1965.

Ladies and gentlemen, it is my distinet honor and pleasure, and
our distinct honor to have with us the President of the American Bar
Association, the Honorable Leon Jaworski.
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ADDRESS

Leon Jawerski, Esquire

Thank you very much, Justice Klueczynski.

Mr. Chief Justice, Justice Schaefer, and all of the other distin-
guished ladies and gentlemen in the audience and the head table, this
very gracious and generous introduction brings to mind the story of an
individual who had no one to introduce him, but thought he would at-
tend to it himself. He was a politician, not a judge, to be sure. He was
running for office, and had called the news media together. He pro-
ceeded to express his great self-esteem over quite a period of time. Fi-
nally, one of the members of the media, becoming not only bored, but
extremely tired of it all, caustically said to him, “Now, I suppose that
you were born in a log cabin.” This politician looked at him and said,
“No, you are confueed.” He said, “That was Abraham Lincoln. I was
born in a manger.”

I have imbibed most freely of your hospitality since arriving here,
I must say that it almost puts me to wondering whether the claims
that we Texans make so often about our great hospitality have not
been somewhat exaggerated. I have never been accorded a more gra-
clous reception than that which was mine here. Both Judge Gulley
and Mr. Rolewick not only met us at the airport, but had us brought
as nearby as possible by helicopter. We had an escort to make certain
that we could get here early enough to share a pleasant experience
with you before the dinner itself. So I have something to record in my
memories and something to talk about at other places besides the seri-
ous subjects that we discussed.

I must say to you that the subject I have selected to discuss this
evening I am undertaking to discuss for the first time. At the moment,
it is not controversial, but it may well become controversial. I have
had to speak on some subjects in the past that were somewhat contro-
versial, ‘and it always troubles me a little bit because even talking
about noncontroversial subjects, I apparently don’t do too well, I un-
dertook to discuss a matter several months ago on television that I
thought was somewhat innocuous and certainly not something that the
emotions should become aroused over. By the time I got home, there
was a telegram awaiting me. It was a very brief and cryptic one. It
simply said, “Go to hell, offensive letter follows.”

I count it really a special privilege to be here tonight. The Illinois
Judicial Conference, we know by reputation, is a prestigious organiza-
tion before which any lawyer should be honored to speak. Then you
are meeting here in Chicago in a city which has been the home base of
the American Bar Association for almost a century. But most of all, as
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I have noted here this evening, you are meeting under the aegis of the
Supreme Court in compliance with a mandate of the Illinois Constitu-
tion to assemble annually to consider the business of the several courts
and to suggest improvements in the administration of justice. So you
must understand that I feel at home here because we are on familiar
ground to hegin with, and because the purpose of your conference co-
incides with one of the basic purposes for which the American Bar As-
soclation was founded, that is to advance the science of jurisprudence
and to improve the quality of justice throughout our system of law
and courts,

It is the normal function of the American Bar Presidents to travel
abut the country expounding, for all who will listen, upon the chal-
lenges facing our free society and upon the activities of the American
Bar Association as they touch the interests and concerns of our more
than a hundred and fifty-five thousand member lawyers and judges.
Doing this as frequently as I do gets to be something of a habit.

Tonight, as I have indicated, I am departing from that format to
discuss with you a proposed undertaking in the discharge of our stew-
ardship as professional men and women. It’s a proposal of potential
import to every judge and every lawyer, and which, in the years
ahead, if found to be sound and feasible, could have truly a very im-
portant impact on the administration of justice throughout the United
States. The proposal to which I refer, which originated in the Ameri-
can Bar Center, is that there be created in the United States a new
type of organization, quasi-public in character, to marshall our private
resources and energy for a coordinated and accelerated program of
modernization and improvement of our legal and judicial systems to
better serve the needs of two hundred million persons. The organiza-
tion is to be called the National Institute of Justice. Let me emphasize
that it would not supplant or duplicate the activities of existing agen-
cies, federal or state, which are working now in the field of judicial im-
provement. Rather, it would compliment their activities and widen the
basis of support for them. It would concern itself with a system of jus-
tice as a whole, providing for the first time a national focus, a conti-
nuity of experimentation and research that would be designed to
synthesize the widely fragmented efforts in these directions.

The National Institute of Justice as it is proposed, would take the
form of an independent non-profit corporation, chartered by the Con-
gress to be governed by a qualified board insulated from partisan con-
trol and funded from both public and private sources. Its purpose
would be somewhat analagous to the National Science Foundation or
the National Health Institute. In terms of its public corporate struc-
ture, it would be similar to the Corporation for Public Broadcasting,
which was created five years ago and received funding from federal
and private sources to encourage public service types of TV program-
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ming. It 1s neither an organization nor an establishment of the United
States Government, but a corporate structure designed to provide the
independence needed for effective operation.

Chief Justice Burger, in his address last month before the Ameri-
can Law Institute, urged that the Institute receive the careful consid-
eration of the legal profession and of the country. The Chief Justice
said this: “We spend more than two billion dollars annually through
the National Institute of Health, and the country is better for it. But
the social, economic and political health of the country must be fos-
tered by a comparable facility to revitalize the faltering machinery of
justice . ... Happily, that can be done for a mere fraction of the Na-
tional Institute of Health’s budget.” Chief Justice Burger then said, “I
sincerely hope that the proposal will be challenged and debated vigor-
ously by the bar and the public. It deserves a wide audience.”

Following that, the Board of Governors of the American Bar Asso-
ciation, taking note of the proposal, promptly called for a thoughtful
inquiry into the matter and created a task force to examine the pro-
posal. The task force is to consider the feasibility of a national confer-
ence on the subject and to contact other national organizations
concerned with the administration of justice and government to deter-
mine their interest in jointly exploring the proposal. It is charged to
determine sources of funding to support the recommendations it deter-
mines appropriate to make to the Board of Governors. The task force
is to make its final report to the Board of Governors at its August 1972
meeting. Charles Rhyne of Washington, known te many of you, and
the former President of this Association, is the chairman, and the oth-
er four members come from both the federal and state judiciaries, as
well as from private practice.

May I, at this point, so I will not be misunderstood, attempt to
make it clear that I am not prepared to support this proposed project.
It deserves far more study, far more thought than it has so far re-
ceived. But I would like to make it equally as clear that I do support
ernestly and witliout any reservation the idea of giving it objective
and constructive consideration. I bring the subject to the attention of
your conference in the hope that you will examine the proposal at an
appropriate time and that other influential organizations of the judi-
ciary and the bar all over the country will do the same, There will be
ample time to do this. A proposal of that magnitude and import does
not come over night. It calls for examination and discussion in many
forums because the administration of justice involves more than judges
and lawyers. It involves federal, state and local government agencies,
the private foundations, the organized bar and many private institu-
tions.

Let me set forth more specifically what the National Institute
would be designed to do, and also underscore what it would not do.

\\ 4
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The purposes and functions of the proposed Institute would be these:

First, the Institute would provide direction and leadership to im-
prove the functioning of the legal system, serving as consultant and
advisor to all components of the administration of justice at both the
federal and state levels.

Secondly, the Institute would be a permanent body charged with
the development of the overall view of the law and the courts in oper-
ation, identifying priorities for needed improvement, and having re-
sponsibility for the coordination of educational resources, research
activities and projects of the organized bar.

Thirdly, the Institute would serve as a fiscal agent to receive and
disburse public and private funds for research, evaluation and action.
It is conceived that the Institute would be both a grantor as well as a
grantee of funds. In its role as grantee, the Institute would be autho-
rized to receive funds for its general administration under contract for
specific projects and programs. As grantor, the Institute might serve as
a funding agency to apply public or private funds for specific research
or action programs. :

The operating functions of the Institute would be providing a cen-
tral national source for the collection and dissemination of informa-
tion and operating our law society, a function not now being provided
by any national source. An additional function would be to identify
and evaluate the principal bottlenecks in the flow of civil and criminal
justice and to recognize new problem areas as they arise. This, too, is a
function that never has been assumed by any agency or organization
on a continuing basis.

The coordinating function, including evaluation of the results of
action and research programs would be, of course, one of the func-
tions. There would also be a research catalyst function to see that le-
gal research is applied where it is most needed, and that the results are
made available on a national scale. There would also be an advisory
function available to all branches of government and the legal profes-
sion. Finally, in what might be termed the neutrality function, the In-
stitute would remain to the fullest possible extent free from political
control of its decision-making. While the rule of law in theory knows
no party, our representative government invariably brings political in-
fluence to the administration of justice. Thus, an Institute impartially
governed and operated would be essential.

The Institute is not intended to supplant or put out of business
existing sgencies performing valuable work in the various areas of law
and justice. Its aim will be to do more. It would not conflict with or
duplicate the work of such organizations as the Federal Judicial Cen-
ter, the National Center for State Courts or the state judicial confer-
ences such as your own. It would provide an agency through which the
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innovations undertaken by states could be made more readily accessi-
ble to other states. The Institute would most certainly not include any
attempt to federalize the state courts. I don't think that this is even
necessary for me to point out, except that we all realize that in some
places this is a delicate issue, and one which must be given high priori-
ty in the deliberations which lie ahead. The Institute would be as
much a servant of the state as it would the federal government. Its
reputation would depend on its evenhanded administration, its thor-
oughness and its understanding of the broad spectrum of problems in
the administration of justice at all levels. Its resources would be avail-
able for investigation and analysis of legal and law related problems.
Thus, its staff would primarily perform a consulting service, as op-
posed to having direct responsibility for the impelmentation of reform
movements. It would, of course, have no coercive power. Its effective-
ness would necessarily result from its creativity and the value of the
services it performs.

The proposal to establish the Institute is not to imply that we
have made no progress, rather it is an attempt to mold .ogether the
best of the innovative steps that are being taken and to speed up the
processes of court improvements. It is an attempt to deal with the
problems of the courts, federal and state, which Chief Justice Burger
said are suffering from accumulated neglect.

I have only one further comment to make before I turn to the
even broader subject of the future relationships between the press, the
bar and the judiciary in our country. Earlier, I referred to the unique
opportunity given to the men who hold the office T occupy, the chance
to travel far and wide and to speak to audiences of lawyers, judges
and laymen in every section of the country. But, I try to do a lot of
listening and observing, too. I am convinced that never before has
there been more favorable public opinion in support of court reorgani-
zation, for enlargement of the machinery of justice, and for innovative
steps to keep pace with the widening demands on the courts in our in-
creasingly urbanized, automated and sophisticated society. Here in II-
Iinois, you have experienced this public attitude in the approval by
the people of Illinois of your new judicial article, which is the envy of
many other states, and then in the adoption of your new constitution
which added to the improvements achieved in the judicial article.
There are stirrings and rumblings in other states for improvements, for
changing the judicial structure. In my own state, we are making ef-
forts in that direction. I cannot rest until those efforts are successful.

Not only are we in an era of significant advances in the structur-
ing and management of the courts, but we have an opportunity to
achieve still further gains of historic proportions. If we are to realize
this potential, we must not shy away from the serious consideration of
Innovative ideas such as I have undertaken to discuss with you. Most
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important, it seems to me we must dispel even the slightest tendency
toward alienation between the judiciary and the bar, which upon occa-
sion has manifested itself in some places. We need to keep our eyes on
our common problems and on our common aims and goals and cultiv-
ate the cooperation that is so vitally necessary if the problems are to
be resolved and the aims and goals achieved.

I want to report to you tonight on what the American Bar Asso-
ciation is now attempting to do to strengthen that alliance by enlarg-
ing the participation of judges in American Bar Association affairs
and giving them an increased voice in the policy-making mechanisms
of our Bar Association, Within the last year, the Association created a,
special committee on judicial representation, under the chairmanship
of Justice William M. MecAllister of the Oregon Supreme Court. The
committee reviewed the concerns, which some judges have expressed
about their role in the American Bar Association activities, and the
McAllister committee, composed of lawyers and judges, has now made
its report and recommendations. The house of delegates is scheduled
to act upon them in August at our annual meeting in San Francisco.

The recommendations are quite significant. They include the crea-
tion of a division of judicial administration with enlarged staff sup-
port to replace the present section of judicial administration. Another
recommendation proposes enlarged representation of judges in the
house of delegates, and a judicial member-at-large on the Board of
Governars. Instead of one delegate in the house, the proposed division
would have four. One of the added delegates would represent each of
the three judicial conferences, the National Conferance of Trial
Judges, the Appellate Judges Conference and the National Conference
of Special Court Judges. Incidentally, there are now seventeen judges
in the house, but most of them are there as representatives of nonjudi-
cial bar groups.

The next recommendation would create a new class of associate
membership for non-lawyers serving as judges, magistrates and other
judicial personnel, including court administrators and the federal cir-
cuit executives. The final recommendation proposes the creation of a
special dues structure for judges. I cannot, of course, foretell what the
action of the house of delegates will take on these several recommen-
dations. But I do know that the principal officers of the Association
have joined me in supporting the amendments to our American Bar
Constitution and the bylaws. I can also tell you that my support has
not been just a passive one. It has been an active one. I intend to con-
tinue to be active. I do feel completely confident in saying that the
Association intends to bring about maximum judicial participation in
its affairs. We lawyers and judges need each other. We certainly could
get more done by working together than by going at it alone. That has
been demonstrated repeatedly in the important things, which lawyers
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and judges, working together through the organized bar, have accom-
plished and are in the process of accomplishing. Let me cite briefly
just a few examples, although there are many that could be cited.
Judges and lawyers in tandem, through their work, have brought about
the most important contribution that the American Bar Association
has made to the improvement of the administration of justice in mod-
ern times in the promulgation of standards of criminal justice. A
hundred or more of the leading jurists and practitioners in the country
participated in establishing the guidelines for refashioning the entire
judicial system, Illinois supplied some of those responsible for carrying
out that formidable assignment. Among them were Justices Schaefer
and Ward of the Supreme Court, and Judge Richard Austin of the
federal bench. All across the country, the process of utilizing the new
standards is going on through court rules, court decisions and legisla-
tive enactments. I was pleased to learn that some of these standards
already have been incorporated into your own Supreme Court Rules.

The implementing of the standards must be carried out chiefly at
the state and local levels of government. I hope that this great state,
which has a reputation for initiative in such matters, will again be in
the vanguard of the states in applying the new standards as a part of
a nationwide effort to make the process of criminal justice more effec-
tive and fair. I have spoken not only to har associations on the subject
of these standards, but I have spoken to rather large groups of lay-
men, I cannot begin to tell you the deep interest that they have man-
ifested in this particular undertaking. Civic leaders everywhere are
behind it because they feel that the standards are needed. It doesn’t
mean that the standards must be applied precisely as they are present-
ed. Some may be applicable and some may not. But they do represent
the finest thinking that could be brought together. It would be a
shame, it would be something to be deeply regretted if they were to be
gathering dust on the shelf, as have other notable undertakings.

Many of you have attended the National College of the State Ju-
diciary at Reno. It is an activity of the section of judicial administra-
tion of the A.B.A. So was the creation two years ago of the Institute
for Court Management at Boulder, Colorado, to train professional
court administrators. I am also sure you know of the establishment in
Houston of the National College of Prosecutors, which I am pleased to
report to you is moving ahead with considerable success. It has
brought young prosecutors from all over the country for special in-
struction. I think that some of you know there is now in progress an
effort to also establish a National College for Defense Counsel. These
and other current activities of the Association in judicial improve-
ments are coordinated under a special committee headed by Washing-
ton lawyer C. Frank Reifsavder. The promulgation of standards of
judicial conduct, brought up to date by a distinguished panel of
judges and lawyers under the chalrmanship of former Chief Justice
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Roger Traynor of California is a task now completed and scheduled
for the house of delegates next August. The reformulation of stand-
ards of judicial administration for the first time in thirty-five years
has been completed by a special committee headed by an Illinoisian,
Carl MeGowan, now a United States Circuit Judge in the District of
Columbia. ’

I should mention to y¥ou, too, that there are so many undertakings
in which so many of you and your brethren, your colleagues, have
participated. There are so many who have labored in the vineyards of
the American Bar Association over a period of time, and have helped
us so much with our endeavors and our undertakings. I have seen some
of you here this evening,. ’

One of the toughest of all tasks is that of working on the so-called
“No-Fault” insurance problem. Judge Reardon, who has spent many
hours of faithful work in this effort, deserves much credit. His commit-
tee will be reporting this coming August to the house of delegates.

It will be remiss to omit from this recital a significant project to
bring about sorely needed improvements and resources for criminal
corrections in our prisons. A special disciplinary commission funded
from foundation sources and headed by former Governor Richard
Hughes of New Jersey has embarked on a wide ranging program to vi-
talize penal corrections, bringing to bear the best in modern thinking
in this complex and difficult field. Three Illinoisians, highly qualified
in corrections, are members of that commission - Peter B. Bensinger,
Norval Morris of the University of Chicago Law School and a repre-
sentative of the Institute for the Study of Crime and Delinquency and
Corrections at Southern Illinois University. I must confess that when I
first was introduced to the subject of corrections, I had something less
than a full appreciation of its far-reaching nature, the grave situation
and its importance to our society. However, it is an indisputable fact
that a large percentage, maybe ninety percent, maybe ninety-five per-
cent, of those who are now in our penal institutions, will someday re-
turn to the stream of society. This fact always reawakens me to our
great obligations in this respect. These men and women are going to
come back either as better citizens or perhaps as more hardened crimi-
nals. Which way they go may, to a large extent, depends on what we
do in our efforts during the next few years.

Well, I have not forgotten my promise to refrain from reviewing
all the present activities of the American Bar Assoctation and orga-
nized bar. Indeed, I have only scratched the surface in touching upon
these few activities related to the judicial field. There are many more
that could be cited and that I would undertake to cite if time allowed.
Particularly, I would like to pay tribute to others of your bar, of the
Illinois Bar, for the advances and contributions you have made.

;‘
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I hope from what I have said, you have gained some sense of the
responsibility which the American Bar Association is undertaking in
its aétivities relating to the courts. In all of these activities, I believe it
can be fairly said that the legal profession in America, the bar and the
judiciary, are responding to the special needs and the unique role of
law and the legal process in the life of the United States. Anthony
Lewis, the distinguished journalist for the New York Times, one time
reporter of the Supreme Court activities, author of Gideon’s Trumpet,
described this role so eloquently in an article written during the meet-
ing of the American Bar Association last summer. DeTocqueville wrote
over a century ago, “(E)very political question in the United States is
eventually made a legal question.” Lewis said that another way of
putting it is to say that in the United States more than anywhere law
is an instrument of social change. What politicians and union leaders
and social reformers do to achieve change, without revolution, in other
societies, lawyers, judges, and I can say, conversely, judges and law-
yers, do in our society. Yet, our constitutional scheme also puts on the
legal profession responsibilities for protecting individual freedom.
Members of the American bar have been impressed, and rightly so,
Lewis said, “by the swiftness of the British justice, by the articulate-
ness of bench and bar, the pervasive dignity and professional-
ism.,..These are virtues, and to a regrettable degree, we lack them.
But,...they are not morz important than the social responsibility.”

Certainly, a central purpose of our professional associations must
always be to discharge the social responsibility which Mr. Lewis de-
scribed so well. I believe we are doing so in a partnership with the ju-
diciary. We cannot do so without that partnership. I truly believe that
the record confirms that we are entering upon a new era of closer coop-
eration between the bar and the judiciary, which will lead to solid ad-
vances in the administration of justice in this decade and in the
balance of this century. If there is anything that I have undertaken to
do, anything that has resulted in a small contribution to bringing
about a greater working force for the improvement of our judicial ma-
chinery, for helping the cause of the administration of justice, during
my career as president of the American Bar Association, if there is an-
ything to which I can point with pride, I hope it will be that I have
helped to foster a better understanding between the judiciary and the
members of the legal profession.

Again, I want to thank you for this opportunity and your hospi-
tality in permitting me to wish you well in the work of your confer-
ence. It's been a great honor to address you. I appreciate it very much.
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PROGRAM HONORING RETIRED JUDGES

Hon. Walter V. Schaefer, Presiding

' Almost all of the judges who are sitting at the speaker’s table have
retired or are about to do so. Some tendered their resignations, and
some have decided not to seek retention.

I think that these judges will be interested in a suggestion that I
recently heard for the improvement of the judicial retirement system.
The suggestion came from the wife of a retired judge. As she was
commenting on her new status she said this: “Since he has retired. I
find that I now have much less money and much more husband tharl I
had before. I wish it could have been worked out in the other way.”

I suppose the. appropriate response is that God created woman sec-
ond because he did not want any suggestions as to how to create man.

Let me present to you first a judge of the Circuit Court electeld in
1951, who served as chairman of the Illinois Judicial Conference com-
mlttee that investigated the subject of civil jury instructions way back
in 1954, that submitted a report which ultimately resulted in the adop-
tion of the I.P.I., the first civil jury instructions. Judge Robert F. Cot-

;gn,lvg;m resigned as a judge of the Fifth Judicial Circuit on December
, 1.

Judge Joseph E. Fleming served as a judge of the Probate Court
of St. Clair County from 1930 to 1934 ; from 1934 to 1936 as a judge of
Fhe County Court of St. Clair County; from 1948 to 1956, he was a
judge of the City Court of East St. Louis; and from 1956 he served as

a judge of the Circuit Court of the Twentieth Circuit. He resigned
April 1, 1972.

Judge Elmer N. Holmgren served as a master in chancery, a
member of the General Assembly, and as a judge of the Superior
Court. of Qook County from 1953 to 1964 ; and thereafter, as a judge of
the Circuit Court of Cook County. He resigned effective June 1, 1972,

Judge John F. Spivey was elected a judge of the Circuit Court in
1951. T may say that was a vintage year. He served as a member of the
Executive Committee of the Judicial Conference and also served by
designation of the Supreme Court as a judge of the Appellate Court
both of the Second and of the Fourth Appellate Court Districts. He
was chairman of this Conference in 1964 and 1965. He resigned as a
judge of the Fifth Judicial Circuit effective October 1, 1971.

Judge Julian P. Wilamoski served as a judge of the City Court of
Kewanee from 1943 to 1964, and thereafter as an associate judge and
judge of the Fourteenth Judicial Circuit. He often sat up here as
many of you know. He resigned effective July 1, 1972,
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Judge Edwin Becker served as a judge of the County Court of Mc-
Donough County from 1958 to 1964. And, thereafter, as an associate
judge and judge of the Ninth Judicial Circuit. He has decided not to
seek retention,

Judge John Dixon served as a judge of the County Court of Lee
County from 1958 to 1964, and thereafter, as an associate judge and
judge of the Fifteenth Judicial Circuit. He is not seeking retention.

Judge Burl A. Edie served as a judge of the County Court of
Piatt County from 1934 to 1942, and as a judge of the Sixth Judicial
Circuit since 1964. He has decided not to run for retention.

Judge L. Melvin Gundry served as a judge of the County Court
of Jo Daviess County from 1936 to 1964, and as an associate judge of
the Fifteenth Judicial Circuit since 1964. He is not going to seek
retention.

Judge Michael Kinney served as 2 judge of the County Court of
Madison County from 1948 to 1964, and thereafter as an associate

_judge and judge of the Third Judicial Circuit. He has decided not to

seek retention.

Judge Lowell A. Mehrhoff served as a judge of the County Court
of Green County from 1934 to 1942, and as an associate judge and
judge of the Circuit Court of the Seventh Judicial Circuit. He is not
going to seek retention.

Judge Harold Sewell served as county judge of Boone County
from 1962 to 1964, and thereafter as associate judge and judge of the
Seventeenth Judicial Circuit. He has decided not to seek retention.

Judge Joseph A. Troy served as a judge of the City Court of East
St. Louis from 1943 to 1946, and thereafter as a judge of the Twentieth
Judicial Circuit. He is not going to seek retention.

Judge Lyle R. Wheeler served as a magistrate of the Eighth Judi-
cial Circuit from 1965 to 1966, and as an associate judge and judge of
that circuit from 1966 until the present time. He is not going to seek
retention.

Some judges who are not here today are also retiring or will not
seek retention. .

Judge Albert R. Cagle, who served as a judge of the County
Court of Williamson County from 1950 to 1958, as a judge of the City
Court of Marion from 1959 to 1964; and then as an associate judge
and cireuit judge of the First Judicial Circuit. He resigned April 11,
1972.
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Jurdge Creel Douglass served as a judge of the Probate Court of
Sangamon County from 1950 to 1957, and then as judge of the Circuit

‘)Csou;'g 701f the Seventh Judicial Circuit. He resigned effective September

Judge Maurice Schultz served as justice of the i
; peace in Blue Is-
land from 1941 to 1952; as a judge of the City Court of Blue Island
from 1952 to 1963; and since 1964 as a judge of the Circuit Court of
Cook County, He resigned effective September 30, 1971. '

1 Judge tTohn J. Lyons, was here yesterday, and I think I may
aljeach gonfldence to tell you that he is not here today because this is
!us fortieth wedding anniversary. He served as an assistant probate
Judge of Cook County from 1946 to 1953 ; In 1953 he was elected a

judge of the Superior Court of Cook County. He served as head of the

Law Division of that court. In 1964 he was elected
n o . , to the Appellate
Court of Illinois. He has now decided not to seek retention.

Judge Foss D. Meyer served as a judge of the County Court of
Bond County from 1954 to 1964, and since that time, as associate

judge .and judge of the Third Judicial Circuit. He too will not seek
retention,

Juc%ge Quinten Spivey served as a judge of the Probate Court of
St. Clair County from 1946 to 1950, and from 1951 as a judge of the

?()L(‘)ircilgi%Court of the Twentieth Circuit. He is resigning effective June

It 1s difficu}t to know what to say on an occasion of this kind. You
know we are going to miss you, and we know we are going to miss you.
All of us, your colleagues, are grateful indeed for the services that you
haye ?endered both to us, to the judicial system and to the people of
Illinois. You have our heartfelt good wishes for the years ahead, I
must warn you, however, that there is certainly the possibility that
you will be called upon from time to time to help us man the judicial
system that you have served so well over these years.

Thank you, gentlemen, all of you, very much,
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. REPORT OF COMMITTEE
ON RESOLUTIONS AND MEMORIALS

Hon. Albert G. Webber, III

The committee recommends that votes of thanks be given to Mr.
Jaworski for his address on Wednesday night; to the Lake Shore Club
for the use of its excellent and dignified facilities; to the Chicago Po-
lice Department for the effective protection that it has given to us at
this Conference; and most especillay to the law professors who have
prepared the advance reading material and who have done the lectur-
ing and reporting.

Tt is our unhappy duty to report to you that since the last Confer-
ence, nine of our colleagues have died. Six of them were on retired ser-
vice, three on active service. The six retirees are Justice John
McCormick, retired judge of the Appellate Court; Donald S. McKin-
lay, Circuit Court of Cook County, retired; John Melaniphy, Circuit
Court of Cook County, retired; Thomas J. Courtney, Circuit Court of
Cook County, retired; John Gutknecht, Circuit Court of Cook Coun-
ty, retired; Edward J. Turnbaugh, Fifteenth Cirecuit, retired.

The active judges were Harry H. Porter, Circuit Court of Cook
County; Trafton Dennis, Circuit Court of the First Circuit; Howard
T. Ruff, Circuit Court of the Fifth Circuit.

Appropriate resolutions have been placed on file with the Admin-
istrative Office.

I move, Mr. Chairman, that these memorials become part of the
permanent record of this Conference; that copies be sent to the clerks
of the courts in which these judges served ; and that copies also be sent
to their nearest relatives.

JUDGE SCOTT: We have a motion. Do we have a second?
JUDGE WELLS: I second the motion,

JUDGE SCOTT: There will be no further discussion. All in favor
indicate by saying aye.

(A chorus of ayes.)

So carried.

G,
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In Memory of
The Honorabie Thomas J. Courtney

Thomas J. Courtney, who retired as a judge of the Circuit Court
of Cook County December 7, 1970, died last December 3 in Ravens-
wood Hospital just short of his 77th birthday. At the time of his retire-
ment, he had served the Circuit Court 22 years.

Judge Courtney had a truly remarkable career, most of it in the
service of the public, which spanned several decades and brought him
much merited recognition,

He was born December 23, 1894, at 29th and Wallace Streets on
Chicago’s south side, the son of a Chicago policeman. It was a large
family and as a boy, while attending Visitation School, young Tom
Courtney got up at 4:00 a.m. to deliver morning newspapers to add to
the family income. After school he rushed to a news-stand at 55th and
Halsted Streets to sell more newspapers.

After his graduation in 1912 from St. Rita High School, he worked
at the stockyards and at a stationer’s office in the Loop. In 1913, at
the age of 18, he took a police department civil service examination
for secretary and became a secretary to a police captain. When he was
21, he took and passed a promotional exam that gave him a senior
clerk rating and won him assignment to the City Clerk’s office. He be-
came secretary of the Chicago City Council’s Committee on Building
and Zoning and also principal clerk and sergeant-at-arms of the City
Council. During World War I he took a leave from his city job and en-
tered the Navy. Illness kept him from receiving a commission and
from serving at sea.

While working in the City Hall, Mr. Courtney attended night
classes at Chicago-Kent College of Law. He was graduated in 1926 and
admitted to the Bar that year. He also was elected State Senator in
1926 and was reelected in 1930, serving as the Democratic minority
leader in the Senate.

He resigned from his city job in 1926 to practice law and served as
attorney both for a council committee and the Sanitary District of
Metropolitan Chicago. In 1932, he was elected State’s Attorney of
Cook County and began a record 12 years in that office. As State’s At-
torney, he was credited with smashing arson and auto theft rings, jail-
ing ransom kidnapers, and warring against gambling, outlaw unions,
and the extortionists and hoodlums who dominated these unions.
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Although he was a Democrat and always ran for p.ublic office with
the support of his party, Mr. Courtney was always his own mz’m, un-
afraid of anyone. In 1939 he waged a losing battle for his party’s nom-
ination for mayor against the late Edward J. Kelly. Nevertheless, so
great was public admiration for him that in 1940.he was.ree'lected
State’s Attorney with the support of the Democratic organization.

Judge Courtney was married in 1917 to Ka,thry'n Foley. She died
November 1, 1968. They had one daughter, Mrs. Rita Marie Vaughn,
and five grandchildren.

This Illinois Judicial Conference realizes the terrific loss sustained
by the family of Judge Courtney and by the Bench and Ba.r, and ex-
tends to the family of Judge Courtney its sincerest expression of sym-
pathy.
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In Memory of
The Honorable Trafton Dennis

The Honorable Trafton Dennis, Circuit Judge of the Circuit
Court of the First Circuit of Illinois, died at Harrisburg, Illinois, on
April 9, 1972. He is survived by his widow, Mildred ; two sons, George
and Michael; and two daughters, Deborah and Rowena.

He was born February 16, 1911, in Saline County, Illinois, and
was a lifelong resident of that area. He was educated at Harrisburg
Township High School and the University of Illinois, class of 1938. He
graduated from the University of Illinois Law School with the class of
1940 and was admitted to the Bar in October of that year.

Following his graduation and admission to the Bar, he opened his
practice in Harrisburg and was soon called into service in World War
II. After the war he resumed his law practice and was elected County
Judge of Saline County in 1954. He was successively re-elected and be-
came Associate Judge on January 1, 1964, under the 1962 judicial reor-
ganization. On July 1, 1971, he became Circuit Judge under the 1970
reorganization, and served as such until his death.

He was a member of the Iliinois State Bar Association and the Sa-

line County Bar Association, together with various ecivie and fraternal
organizations.

We salute the many years of service given by Judge Dennis to the
judiciary of Illinois and the people of his community and we deeply
and affectionately sympathize with the members of his family.
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In Memory of
The Honorable John Gutknecht

The Honorable John Gutknecht, a retired Judge of the Circuit
Court of Cook County, Illinois, departed this life on the 1st day of
June, 1972, leaving surviving his widow, Effie, nee Ziegler.

Judge Gutknecht was born in Chicago on July 19, 1889. He at-

tended Chicago elementary public schools and graduated from John
Marshall High School.

He received his A.B. degree from the University of Michigan in
1911, spent two years at the Law School at the University of Michigan
and completed his law studies at the University of Colorade where he
received his LL.B. degree in 1913.

Judge Gutknecht engaged in the general practive of law in Chica-
go from 1913 to 1932, except for a period of military service in World
War I. During this period he was an instructor at John Marshall Law
School from 1913 to 1917 and was professor of law at DePaul Universi-
ty College of Law where he taught common law pleading and evi-
dence to an estimated eight thousand law students, some of whom
became his judicial colleagues.

In 1932 he was elected Judge of the Municipal Court of Chicago
and was re-elected in 1938 and in 1944, In 1952 he was elected State's
Attorney of Cook County for one term and then resumed the practice
of law with Irvin D. Block and Charles D. Snewind.

In 1958 Judge Gutknecht was elected Judge of the Circuit Court
of Cook County, Illinois where he served continuously until his retire-
ment on December 1, 1968.

Judge Gutknecht’s enormous contribution to the Bench was evi-
denced by his acknowledged scholarship resulting from his legal teach-
ing as an instructor and as a professor and by his vigorous and
knowledgeable interest in human, social, political and economic af-
fairs, which knowledge was broadened and intensified by his forty per-
ipatetic travels throughout the world. His breadth and depth of
knowledge was vividly reflected by his personal library of eight thou-
sand books on philosophy, political science, sociology and travel.

His attainments and contribution to our society can be para-
phrased biblically by affirming the fact that he had fought the good
fight, that he had finished his course, and that he had kept the faith.

The Illinocis Judicial Conference readily affirms the fact that
Judge Gutknecht will be sorely missed and that it extends to his fam-
ily its sincerest expressions of sympathy.
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In Memory of
The Honorable John V. McCormick

The Honorable John V. McCormick, a retired Justice of the Ap-
pellate Court of Illinois, First District, Fourth Division, since Septem-
ber 30, 1971, died on November 30, 1971, leaving surviving his widow,

Adeline M., nee Ulias, and one daughter, Patricia Ann (Mrs. Francis
W. Huston).

Justice MeCormick was born in Mineral Point, Wisconsin where he
attended the public schocls. Thereafter, academically, he completed
his undergraduate work at the University of Wisconsin where he at-
tained an A.B. degree in 1914 and culminated his legal education at

the University of Chicago where he received the degree of Juris Doctor
in 1916.

He was admitted to the Illinois Bar in October, 1918, and com-

menced the practice of law in Chicago as a member of the law firm of
Fulton, McCormick and Fulton,

By reason of his reputation of high legal scholarship and adminis-
trative ability, he was appointed acting dean and dean of the Law
School of Loyola University for the period from 1924 to 1936. Under
his leadership as dean, he attained for the Loyola Law School a high
scholastic standing and prominent national recognition.

In 1936, in recognition of his academic prominence, coupled with
the support of civic leaders and the vigorous support of both students
and former students of Loyola Law School, he was elected to the

Bench of the Municipal Court of Chicago where he continued to pre-
side as a Municipal Court Judge until 1953.

In 1953 Justice McCormick was elected as Judge of the Superior
Court of Cook County, Illinois and at that time he finished a close
second in the Chicago Bar Association poll of judicial candidates and

won recognition and praise as being ‘‘exceptionally well-qualified” as
a Judge.

Less than a year later, in October 1853, the Illinois Supreme Court
assigned him to the Appellate Court of Illinois, First District. In 1964
Justice McCormick was elected for a ten-year term to the Appellate
Court, First District, and actively participated in rendering opinions

for said Appellate Court until his retirement in September of 1971 by
reason of conditions of health.

Justice McCormick’s legal scholarship and erudition and Jacksoni-
an philosophy are vividly and indelibly reflected and portrayed in his
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many opinions contained in the Illinois Appellate Court reports and
give to him a judicial immortality.

) The judiciary of this State, on a trial court level as wellcas on iz
appellate level, suffered an irretrievable loss byA Ju‘s‘mce Mc locrjmu;er-
retirement and death and the members of the ;llmms.Judmla Con e
ence extend to the family of Justice McCormick their respective ar

collective sincere expressions of sympathy.
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In Memory of
The Honorable Donald S. McKinlay

The Honorable Donald S. McKinlay, a retired Judge of the Cir-
cuit Court of Cock County, Illinois, departed this life on J anuary 19,
1972 at the age of eighty-four, leaving surviving a son, Dunald Carl, a
practicing lawyer in Denver, Colorado, and a son, Edward Sinclair, as
well as seven grandchildren and two great-grandchildren. Judge Me-
Kinlay's wife, Frances Wielenberg, predeceased him in 1947,

Judge McKinlay was born in Chicago, Illinois on December 15,
1887 where he attended public grade and high schools. What is truly
remarkable about his academic background is the fact that he did not
participate in any undergraduate work and attained his law degree in
1910 by attendance at Chicago-Kent College of Law.

In 1910 Judge McKinlay was admitted to the Illinois Bar and pur-
sued his practice of law until 1928. During a part of this period, he was
elected and served as Alderman for the 19th Ward of the City of Chi-
cago for three successive two-year terms, namely, 1923 - 1998.

In November of 1928 Judge McKinlay was elected to the Bench of
the Municipal. Court of the City of Chicago where he served until
June of 1933 when he was elected as a Judge of the Superior Court of
Cook County, Illinois and continued in the capacity of Superior Court
Judge and Circuit Court Judge by reason of re-elections until his re-
tirement on December 1, 1968 which was precipitated by failing eye
sight.

Judge McKinlay had probably one of the longest judicial careers
in point of tenure, namely forty years, in the history of the judiciary
of Cook County. His judicial bretheren, as well as the members of the
Chicago bar, acknowledged his legal competency, his industry and his
devotion to his judicial responsibilities. His accomplishments in this
regard were most astounding when considered in the light of the fact
that Judge McKinlay lost the sight of one eye as a result of an acci-
dent when he was twelve years of age.

The Illinois Judicial Conference extends to the family of Judge
McKinlay its sincerest expressions of sympathy.
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In Memory of

The Honorable John C. Melaniphy

The Honorable John C. Melaniphy, a retired Judge of the Circuit
Court of Cook County, Illinois, departed this life on September 4,
1971 at the age of seventy-six years, leaving surviving two sons, John
C., Jr. and Francis J.; four daughters, Mrs. Joan Bentivenga, Mrs.
Patricia Gibbons, Mrs. Margaret Quinlan and Mrs. Josephine Doyle;
as well as twenty-four grandchildren. His wife, Gertrude Carpenter,
predeceased him.

Judge Melaniphy was born in Chicago, Iilinois on December 19,
1894. He attended the University of Michigan and attained an LL.B.
degree from the Law School of said University in 1916.

Thereafter, Judge Melaniphy enlisted in June of 1917 in the Unit-
ed States Army, Infantry Division, and was mustered out of the Army
in 1919 after attaining the rank of first lieutenant.

After leaving the military service, he was appointed an Assistant
State’s Attorney of Cook County, Illinois for the period from April
1919 to July 1920.

For the period from 1920 to 1943 he was engaged in the general
practice of law in the City of Chicago, during which period he estab-
lished a reputation as an able and astute trial lawyer.

On July 16, 1943 he re-entered public service by his appointment
as Assistant Corporation Counsel of the City of Chicago and in Janu-
ary 1956 Mayor Richard Daley appointed Judge Melaniphy as Corpo-
ration Counsel of the City of Chicago after his holding of that
eminent post in acting capacity for almost one year. He continued in
that position until his election as Judge of the Circuit Court of Cook
County, Illinois on November 4, 1854 where he performed his judigial
functions with distinction until his retirement on December 7, 1970Q.

Judge Melaniphy attained national recognition, not only as a
trial lawyer, but also as an expert in municipal law as evidenced in
part by his presidency of the National Institute of Municipal Law Of-
ficers, by his personal handling of the acquisition of six hundred acres
of land for the enlargement of O'Hare International Airport, by his
participation in the establishment of the site of the University of Illi-
nois, Chicago Circle Campus, and by his handling of all important lit-
igation involving the City of Chicago. Needless to say, his vigor and
legal expertise contributed enormously in the continued progress of
the City of Chicago in municipal affairs.
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The Illinois Judicial Conference of 1972, with great respect, ex-

tends to the family of Judge Melaniphy its sincerest expression of
sympathy.
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In Memory of

The Honorable Harry H. Porter

Judge Harry H. Porter of the Circuit Court of Cook County, died
November 23, 1971, at the age of 71. He had, at the time of his death,
the record for longest service of any of the 134 judges of the Cook
County Circuit Court.

Harry H. Porter received his early education in Evanston Acad-
emy. He was graduated in 1921 from the Northwestern University Col-

lege of Liberal Arts and in 1924 from the Harvard University School of
Law.

He was married to Beatrice Vahle and resided with her at 3250
Central Street, Evanston, Illinois. Two children were born of this mar-
riage, Vahle Porter Carrington and John Edward Porter, who like his
father is an attorney.

He opened a law office in Evanston and soon had a successful
practice, Early in his career, he felt the lure of public service and in
1928 he was elected a justice of the peace in Evanston. He was elected
police magistrate and served three years in that position, during which
he recognized the need for a municipal court in Evanston and cam-
paigned vigorously to have one established.

When the Evanston Municipal Court was established in 1932, he
became one of two judges elected to that Court. He was elected to a
full six-year term in 1933 and subsequently reelected in 1939, 1945,
1951, and 1957. In 1964 he became an Associate Judge in the Cook
County Circuit Court and subsequently was elevated to the rank of
Circuit Judge. He was chief justice of the Evanston Municipal Court
from the time it was established until it was absorbed into the Circuit
Court. '

Early in Judge Porter’s career on the Bench, the United States ad-
vanced rapidly and fully into the automobile age. The courts had to
deal with new problems such as traffic and traffic safety. Judge Porter
was one of the first persons in the State to urge the legislature to make
reckless homicide an offense on which drunken or reckless drivers could
be prosecuted.

He was active for many years in the national safety program,
serving as Chairman of the National Safety Council’s committee on
tests for driver intoxication and as a member of the safety council’s
committee on winter driving hazards. He served as Chairman of the
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Cook Cqunty Traffic Safety Commission and twice was a delegate to
the President’s Highway Safety Conference.

. Judge Porter, d.espite his many activities in connection with high-
way safety, found time to be an active participant in civic life, serving
as a member of the board of directors of the Evanston Y.M.C.A.

He was a member of the Illinois State Bar Association and a mem-

ber of the Bar of the United States Supreme Court and the Federal
District Court.

As a justice of the peace, police magistrate, and Judge, Harry H,
Porter won the admim,tioxn and.respect of the law fraternity and the
community. His high standards of sonduct and his integrity reflected
credit on himself, his family, and the court system. His presence on
the Bench of the Cook County Circuit Court is greatly missed,

’ This Il}inois Judicial Conference realizes the terrific loss sustained
by the faml‘ly of Judge Porter and by the Bench and Bar, and extends
to the family of Judge Porter its sincerest expression of sympathy.

U
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In Memory of

The Honorable Howard T. Ruff

The Honorable Howard T. Ruff, Circuit Judge of the Circuit
Court of the Fifth Circuit of Tllinois, died suddenly and unexpectedly
on May 27, 1972, at Paris, Illinois. He is survived by his widow, Ruth
F., his sons, Paul H. and Donald E., his daughter, Janet M., and his
father, Dr. G. O. Ruff, all of Paris, Illinois.

He was born at Paris, Illinois, on December 9, 1913, and was a
lifelong resident of Paris. He was educated at Paris High School, the
University of Illinois, class of 1985, and University of Illinois Law
School, class of 1937.

Following graduation from law srhool, he opened his practice in
Paris, saw service in World War II, and in 1946 was first elected Coun-
ty Judge of Edgar County. He was successively re-elected and in 1964
hecame Associate Judge of the Circuit Court under the 1962 constitu-
tional reorganization. He served in that capacity until becoming Cir-
cuit Judge in 1971 under the 1970 reorganization and continued until
his death.

He was a member of the Illinois State Bar Association and the
Edgar County Bar Association, together with various civic and frater-
nal organizations.

The passing of any judge is a melancholy thing, but the loss of
one so young and vigorous as Judge Ruff is especially saddening.
Many more years of active life were due him,

The Illinois Judicial Conference of 1972 extends its heartfelt sym-
pathy to the family of Howard Ruff.
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In Memory of

The Honorable Edward J. Turnbaugh

The Honorable Edward J. Turnbaugh, Circuit Judge of the Cir-
cuit Court of the Fifteenth Cireuit of Illinois, died at Elgin, Illinois,
on January 25, 1972. He is survived by his widow, Florence S., and his
son, John R., of Elgin.

He was born in Freedom Township, Carroll County, on November
18, 1906, of a pioneer family in that area. He was educated at Rock Is-
land High School, Augustana College, Rock Island, and the Universi-
ty of Illinois; he graduated from the University of Illinois Law School
in 1930 and was admitted to the Bar in May of that year.

His judicial service was long and varied. He was first police magi-
strate of the City of Moline, 1937-43. In 1943 he became Judge of the
City Court of Moline and served until 1946 when he was elected Coun-
ty Judge of Rock Island County. He remained in office until 1954, In
1959 a vacancy occurred in Carroli County and Judge Turnbaugh re-
moved to that county and won a contested election for County Judge.
In 1960 he won again and remained there through the judicial reorga-
nization of 1962. He retired in 1970 and at the time of his death was
staff attorney for the Illinois States Attorneys’ Association at Elgin.

He was a member of the American Bar Association, the Illinois
State Bar Association and the Carroll County Bar Association. In ad-
dition he served as a member from the County Judges' Association on
the Joint Bar Judicial Article Committee, 1950-1954, and in 1954 re-
cetved the Distinguished Service Award from the Illinois Welfare
Association.

We mourn the passing of this long-time jurist and extend our deep
and sincere sympathy to his family.
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Prof. Prentice H. Marshall
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Prof. Robert G. Spector
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Competency of Witnesses

Qualification of Witnesses

Limitations on Direct and Cross Examination
Impeachment and Rehabilitation

Lecture

Professor Prentice H. Marshall

This is the fifth and last lecture in series on general topics of evi-
dence. We started in 1968 with materiality and relevancy, burden of
proof, and inferences and presumptions. In 1969, we discussed hearsay
and the use of extra-judicial declarations. In 1970, we turned our at-
tention to exhibits and worked with real and demonstrative evidence.
Last year, we covered the Dead Man’s Act and privileges,

Today, we are going to discuss the broad topic of witnesses, I in-
tend to ta!k briefly about competency, apart from the Dead Man's
Act, qualifications, the limits on direct and cross examination, and im-

peachment and rehabilitation. We will then direct our attention to

opinion testimony by experts.

I have always regarded the examination of a witness as a lawsuit

\x"ithi.n a lawsuit. Whenever we call one to give testimony, the poten-
tial is present that we will try that person,

.We are going to proceed on the assumption that the content of the
testimony, other than for the problems which attend opinions, is not

objectionable. It would meet standards of materiality and relevancy.
It wo‘uld not collide with the hearsay rule. It would not be privileged,
and it would not be barred by the Dead Man's Act.
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We are going to concentrate then on the standards or rules which
relate to the examination and the elicitation of testimony from a wit-
ness. I think the best approach is to start right at the beginning of the
witness’ appearance in court.

The first thing we do in most instances is compel the witness to at-
tend the irial or hearing. Of course, we do this by subpoena, properly
served. The Illinois authorities suggest that in civil cases the witness is
entitled to an advance tender of the witness fee and mileage. This
does not appear to be so in criminal cases. If the court’s process has
been properly served and the witness refuses to abide the subpoena,
then it is appropriate for the court to issue a bench warrant or a body
attachment calling for his immediate production in open court. In-
deed, in addition to that rather abrupt method of producing him, con-
tempt sanctions can also flow from the witness’ disregard of the
process.

In addition, under our present Illinois Supreme Court rules and
Civil Practice Act, we permit the compulsion in civil cases to be exer-
cised by way of notice, insofar as parties, officers, directors and man-
aging agents of parties are concerned. I don’t need to subpoena my
opponent in & civil case, I can serve notice on his counsel, and that is
sufficient to require his appearance. It is akin to the use of notice for
the taking of depasitions. As far as non-parties are concerned, how-
ever, if I want to be sure they are there, I still must resort to process.

Once we get the witnesses in the courtroom, in either civil or crim-
inal cases, they will be excluded upon timely motion. The Illinois
cases suggest that it is almost a matter of right that the witnesses be
excluded. Those cases also suggest that the motion should be made be-
fore any evidence is elicited. There are other cases which say that the
motion should be made before opening statements because the content
of the opening statement will disclose to the prospective witnesses
what the proof will be. In my practice, and I expect in yours, the
motion is generally made before the opening statement.

The separation of witnesses presents some logistical problems. In
most of our courthouses, there may be a single witness room or there
may be just & single sort of public lobby area where the excluded wit-
nesses sit on benches. It’s pretty hard to keep them apart. Neverthe-
less, there is authority to the effect that counsel may request not only
that witnesses be excluded but separated so that they may not confer
about the case as it progresses,

Now, of course, the consequences of a violation of a rule of exclu-
sion can be the exclusion of the testimony. If it appears that witness
“A” has been in the courtroom in violation of your excluding order,
then the opponent to witness “A’ may object to that testimony being
received. It is akin to a competency objection. We just aren’t going to
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hear this witness. It is frequently invoked in civil cases. There is an al-

_ternative, of course. You can declare a recess and permit opposing
counsel to interview the witness in order to ascertain the extent to
which he has picked up the flow of testimony from her presence in the
courtroom. But you can, as I say, hold that the witness will not be
heard.

In criminal cases there is a different dimension of this-—the defen-
dant’s right to the compulsory process for the attendance of witnesses.
There is a recent Illinois Supreme Court decision in which the Cou'rt
divided over this problem of excluding a witness in a criminal case in
face of the defendant’s.right to cumpulsory process for the attendance
of witnesses. I am confident that you exercise it wisely in criminal
cases when you find that a defense witness has been in the cour}:roqm
during the trial. T think you should conduct some sort of a voir dire
hearing to ascertain whether there really has been a substantial risk of
contamination of testimony. If you conclude that there has not lgeer_l, I
suggest that you permit him to testify and not run into some constitu-
tional problems. He can always be cross examined about the fact t.hat
he was present in the courtroom and heard the other witnessgs testify.
I think that this will reflect significantly on his credibility as a
witness.

One final note on excluding witnesses. The parties in both civil
and criminal cases are entitled to be present. There is authority to the
effect that in civil cases, if one of the parties is a youngster, the parent
can remain in the courtroom even though the parent may end up testi-
fying. You are all acquainted with the rule in ceriminal cases Fhat the
State is entitled, in your discretion, to at least one representative, nor-
mally the investigating officer, who will sit at the counsel table with
the prosecutor and will frequently testify in the case.

A JUDGE: The request I hear frequently on excluding witnesses
is to direct the lawyer at the end of the day that he can’t talk to that
witness.

PROFESSOR MARSHALL: Judge, I don't think it's proper for
you to say that he cannot talk to the witness at all, unless he is on the
stand under cross. You also have the dichotomy between the defen-
dant in a criminal case and other witnesses. Even though he is on the
stand and is going to be cross examined the next day, the Court has
held that he is entitled to confer with his counsel overnight. In case
the witness hasn’t been called, I think that I can properly interview
that witness for the purpose of preparing him and me for the ordeal
tomorrow. However, there is authority to the effect that it is improper
for me to communicate to him what the testimony has been. And if
it's disclosed on cross examination that I did so, then a motion to
strike his direct testimony is proper. For example, the cross examiner
asks, “Mr. Witness, last evening did you visit with Mr. Marshall?”
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“Yes.” “And did he tell you what Smith testified to yesterday?? “Yes.
We discussed Smith’s testimony.” A motion to strike his direct testimo-

ny is proper on the ground that the exclusionary order has been
violated.

Regarding the oath or affirmation, we still insist that the witness
be sworn. Despite some of the cynicism that exists in our society to-
day, the obligation of the witness to transmit data under oath is still a
truth seeking device. I'm sure there are witnesses who are willing to
perjure themselves, but my experience has been, and particularly in
civil cases, that people are very reluctant to testify if they feel that
they are incorrect or that their testimony might not be believed. The
oath is essential.

I want to talk to you about the competency of witnesses generally.
What must the witness bring to the courtroom in order to be permitted
to transmit data upon which our fact finders will rely? They must
have the ability to observs that which they are now transmitting.
They must have the ability to recollect that which they are now trans-
mitting. They must have the ability to communicate to the fact finder
on both direet and cross examination, and they must appreciate the
obligation to speak truthfully,

When we say they have to heve ability to observe what'’s being
transmitted, we take the extreme cases. We are not going to permit the
blind person to tescify that he saw what eolor the light was or the deaf
person to testify that he heard a certain sound. We insist that our wit-
nesses have that physical and mental ability to observe that which

they purport to have observed and which they desire to transmit to the
fact finder. :

We also insist that they have the ability to recall accurately or
with reasonable accuracy. We are getting into areas of credibility here,
of course. Our inclination today is to err on the side of admissibility
and leave the problems of credibility to the jury, or to the judge in the
bench trial. Nevertheless, we do insist that there be a showing that this
witness is actually recalling that which he purports to recall.

An extreme example of the requirement of communication is the
witness who speaks only in a foreign tongue. Unless we have a transla-
tor, that testimony is not going to make one iota of contribution to
the resolution of a dispute. So absent a translator, that witness would
be incompetent.

There is an interesting Illinois Supreme Court case, a criminal
prosecution, in which the vietim of the crime had been so seriously in-
jured that she could not communicate in any way other than raising
and lowering her leg. She would flex her knee to answer “yes’ and
straighten her leg to answer “no”. Direct examination was conducted
by leading questions, and she raised and lowered her knee, but the
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cross examiner found himself helpless. He did not want to ask only
questions subject to “yes” or “no” answers. The Illinois Supreme
Court concluded that she was an incompetent witness because she
could not respond intelligently and fairly to cross examination.

The appreciation of the obligation to testify truthfully is a con-
comitant to the obligation of oath. Our courts have held that children
five and six years old, are competent witnesses. We inquire of them
out of the presence of the jury as to whether they do understand the
necessity to testify truthfully, whether they know that false statements
are wrong, irrespective of what may or may not be their beginning re-
ligious or moral beliefs. Of course, in that same so-called voir dire
hearing, we also undertake to determine whether they have the ability
to perceive and recollect. If we are going to challenge competency, the
cases indicate that the challenge should be made as soon as the witness
is called to the stand or as soon as the incompetency emerges.

In the case of the youngster, the objection is made as soon as he
or she is called. The hearing to determine whether the child is compe-
tent is held out of the presence of the jury. The material which is elic-
ited in that voir dire hearing may be reelicited in the presence of the
jury as going to the credibility of the witness and it may be reelicited
not by just the cross examiner, but the direct examiner as well, He
may inquire in the presence of the jury as to whether this little boy or
little girl understands what it'is to tell the truth and why it is neces-
sary that people tell the truth about one another, designed to enhance
the credibility of the tyke in thé -presence of the jury.

We have the so-called first hand knowledge rule. In some re-
spects, this is a corollary of the hearsay rule. But even in the area of
exceptions to the hearsay rule, we require the witness who is transmit-
ting the hearsay declaration to have first hand knowledge of the hap-
pening of the declaration. What we are really talking about is a
reinforcement of the ability to perceive and transmit. We don’t want
the witness communicating imaginations. We want them communicat-
ing that which they have seen and heard and smelled and so forth.
The line between first hand knowledge and credibility, again, is a dif-
ficult one. A witness testifies, “I saw the car for a second. It just
flashed past, but, in my opinion, it was going seventy miles an hour.”
You must make a determination, a legal determinstion, as to whether,
if believed, that perception was long enough for the witness to form
the judgment which he or she now seeks to transmit. If you conclude
that as a matter of law no reasonable person could form that judgment
with that limited exposure, you can exclude the testimony upon the
ground that the witness has not had a sufficient opportunity to form a
first hand judgment or appraisal of the data.

It is really akin to the rule that we apply on motions for directed
verdict, For instance, the plaintiff in resisting the motiof:"urges that
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vou must accept as true certain evidence that was given, but the testi-
mony is contrary to human experience. It’s just unbelievable, and we
are not going to run the risk that the jury will believe it. The same
sort of standard applies here. If you conclude that the witness just
could not have formed the judgment or collected the data that he
claims, you can exclude the testimony on this ground. However, it is a
rule which should be applied with some degree of caution.

Now, let'’s talk about how we examine witnesses. We will get into
the form of direct and cross examination, refreshing recollection and
things of that sort. I think these are topics which are more troublesome
than the ones I have touched on thus far. As far as the form of testi-
mony is concerned, we are pretty well committed in this country, and
in Great Britain as well, to eliciting testimony by question and an-
swer—specific questions, specific answers, short questions, short an-
swers, step by step. This method of examination is a mosaic affording
the opposition the opportunity fto object after the question is asked,
the opportunity to object if an inadmissible answer is given, and the
opportunity to strike.

The psychologists tell us that we are wrong. They claim we would
probably get a more accurate account if we put the witness on the
stand, got his name, rank and serial number, and said, “Tell us every-
thing you know about the subject of this lawsuit.” Our psychologist
brothers say that we would probably get a more accurate account if the
lawyer didn’t intrude. However, there are certain types of evidence or
types of data which we exclude. We exclude the irrelevant, we exclude
hearsay, we exclude privilege and so forth. And so, you can’t just put
the witness on and say, “Tell us everything you want to or everything
you know about it”, and then go back and perform surgery on the nar-
rative answer. It's for this reason I think that we proceed by question
and answer form rather than lengthy narrative rambling answers.

As far as the form of the question is concerned, the most vexing
problem is leading, I don’t know why trial lawyers are unable to con-
ducet a direct examination without leading, but I expect that you find
that that's one of their biggest failings. I know that in the work that I
do in trial advocacy with my students at the law school, this is one of
our biggest problems. Why they want to lead is beyond me. Maybe
they want to hear their own voice or put a nuance on the facts that
the witness can’t. In any event, we frown on it on direct examination.
Indeed, as a general proposition, we prohibit it on direct examination
if timely objection is made.

I might say in passing that I always regarded an unleading direct
examination as more persuasive with the jury than a leading examina-
tion. I think the jury wants to hear what the witness has to say and
not what I have to say, and that from a tactical standpoint, save an
extreme situation, it is better to conduct a nonleading examination.
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‘ Now, we do permit leading on the initial examination in certain
sttuations. First, the witness is eligible to be called as an adverse wit-
pess under section 60 of the Practice Act. If he is a party, officer, di-
rector_, managing agent or foreman of a party, he is adverse, You may
call him or her and examine the subject adversely as if on cross exami-
nation, That means leading questions can be used. You can err in this
regard in granting permission to call the witness adversely, and like-
wise, you can err in refusing it. Qur statute is pretty explicit as to the
types.of people that are eligible for this treatment. The courts have
been inclined to construe it rather conservatively by not permitting
adverse examination beyond its bounds, but also to regard it as a right
of the party who desires to conduct the adverse examination.

We also have Rule 238 that is concerned with the so-called hostile
or turncoat witness. There is some dispute as to whether Rule 238 does
or does not apply to criminal cases. I think the same rule applies in a
criminal case. The situation that is presented under Rule 238 is an oc-
currence witness from whom a statement has been obtained. If the wit-
ness surprisingly testifies contrary to the former statement, he may be
declared hostile and examined as if on cross examination, which
means leading questions. He may also be impeached.

In the criminal case, for those who feel that Rule 238 is not appli-
cable when that situation arises, the witness can be declared a court’s

\V{tness or a hostile witness. Again, it is permissible to examine that
witness adversely.

We permit leading questions when the witness is extremely young
or where the witness only speaks a foreign language. In these situa-
tions, we permit our lawyer to do some of the communicating for him
by the way of leading questions. We also permit leading questions on’

the direct or initial examination for the purpose of refreshing the wit-
ness’ recollection.

}.&t this point., I would like to discuss the general contents of re-
freshing recollection as distinguished from past recollection recorded.

First, let's talk about refreshing recollection. We have a witness on
the stand who, in the tension of the trial, forgets. He has testified to a
portion of the transaction, but now forgets. The balance or perhaps
the tr.ansaction is of such complexity that one couldn’t really ei:pect
the \yltness to remember all of it. For example, in the case book that I
use in law school the example that is given in this area involves a

~ woman who filed a complaint against a storage company for loss of

her persc.mal effects. She's trying to testify orally to the personal ef-
feets which she stored with the defendant, and it’s quite important

Fhat she do so from a damage standpoint. She’s got to be able to item-
ize those things.

Before she came to court, she and her lawyer made a list of the
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things that she lost. She would jog her recollection from time to time.
One day, there was the sofa and the chair, Another day, she’d remem-
ber the picture and then there was a silver candelabra and a cigarette
box and so forth. When she comes to court, she is put on the stand,
and she testifies that she delivered her personal effects to the storage
company. “Now, Miss Plaintiff, will you tell us what it was that you
delivered ?’’ “Well, T delivered my sofa and the winged chair and the
bed and the picture of my grandfather.” She’s ticking these things off,
but she soon runs out of gas. We permit her lawyer at this point to re-
fresh her recollection. One of the devices that we permit is the leading
question. *“Now, might T ask whether you had & candelabra?” “Oh,
yes. Yes I did.” “Does that help you any?” “Yes, it does. There was
the candelabra and there was also the silver service and my mother’s
creamer.” Then she bogs down again. “Might I ask you, did you own
a collection of Shakespeare?” “Oh, yes. There were the books.” She
goes on again. She now recalls the books and she's actually recalling as
she’s on the stand. We are just jogging her memory, Tt's what the psy-
chologists call remembrance by association. We can do it with leading
questions, but we can do it other ways as well. We can do it with a
photograph. We can do it with a memorandum which she wrote. We
can do it with a memorandum I wrote or a newspaper article. Almost
anything can be used to refresh the witness’ recollection. Having
jogeed that memory, we now proceed to hear from +the witness, his or
her present recollection of the incident in question. If a tangible item
is used; e.g., picture, memorandum, newspaper clipping, whatever it
is, if something is handed to the witness for the purpose of refreshing
recollection, the cross examiner is entitled to see it. The eross examiner

" is also entitled to use it on cross examination. Furthermore, he is enti-

tled to offer it into evidence for purposes of impeachment if, in the
cross examiner’s judgment, 1t does not reasonably tend to refresh recol-
lection. The direct examiner cannot. offer it. The item is not substan-
tive proof; it's an item used to jog the memory. -

In the Scott case, 29 111.2d 89, a case decided before we had broad
criminal discovery, & police officer testified that the night before the
hearing he had gone over his reports to refresh his recollection for the
purpose of testifying. We requested those reports for use on cross. The
trial judge denied them to us, saying he hasn’t used them on the
stand. The Iilinois Supreme Court said it doesn’t make any difference
whether he used them on the stand or not. If they were used to refresh
his recollection, the cross examiner is entitled to see them.

Past recollection recorded is u hearsay exception. We are not
going to get back off into hearsay, but I want this distinction to be
clear in your mind. Here, the writing comes in as substantive proof of
the truth of the matter asserted in it. Here, we require either that the
witness have prepared the memorandum or at least affirmed it shortly
after its preparation. We also require that the memorandum have been
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prepared at or about the time of the incident that it recites.

Finally, in past recollection recorded, we have a witness who can-
not recall, The psychological girnmick doesn’t work. We show him the
memorandum. If he's honest with us, he says, “I'm sorry, I don’t rzcall
the ineident.” “Do you recall seeing the fellow slip on the sidewalk
five years ago?” “I'm sorry, but I don’t. I have no recollection of that
at all. But, I do know that I wrote that report. That's my signature.
That’s my handwriting. I was in the practice of making reports like
that and they were honest when T made them and I accurately record-
ed it,”” It’s sort of a business record type of approach as well. That’s
past recollection recorded. There, the witness must have either pre-
pared the report or affirmed it immediately after its preparation. It
must have been made contemporaneously with the events it reports,
Not so with pasi recollection refreshed. The prophylacmc that we em-
ploy is vigorous cross examination.

Now, there is abuse in both of these areas. I used to observe it
when I was a beginner, I did some traffic court work, as most of us
have done in our days. Police officers would testify. They would take
the ticket and they would use the ticket purportedly to refresh their
recollection. But it really wasn’t. They had stopped this person six
months ago and they stopped so many people that, in most instances,
they really didn’t recall stopping this particular defendant on the out-
er drive that night. But they were acting like they did. They were not
using the recollection recorded foundation. They were going under the
guise of present recollection refreshed. It really used to offend me, but
now that I have grown & little bit older, I realize that there are some
practicalities in the trial of certain types of lawsuits.

New York has said that the ticket is the complaint, and it’s also
the past recollection recorded. The ticket will come in as evidence to
prove the truth of the allegations made in it. From a conceptual
standpoint, it is kind of interesting.

Well, so much for the distinctions between those two, We got off
on that topic because of the use of leading questions as a device to re-
fresh recollection, Now let’s go back to the form of questions generally,

We do not permit an inquiry which assumes facts which are not in
evidence. We hold the examiner to a rather close order of proof and
this is a vexing problem. Lawyers get a little bit sloppy in their direct
examination. “When did you first meet the defendant?” An objection
is made. “It assumes that he’s met the defendant, Your Honor.”
“When, if ever, did you first meet the defendant?”’ I think that old-
timers frequently abuse youngsters with this objection. It is something
we have to be leery of because a certain amount of data can be
pumped into a case through this form of leading question even though
the witness never really approved the suggestions which are in the
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questions. It is really the lawyer testifying. He’s putting facts into evi-
dence where there has been no testimony.

Argumentative questions, we also frown upon. We are not inclined
in this county to permit the lawyer to argue with the witness. You see
much more of it in Great Britain where the rules with regard to the ex-
amination of witnesses are much more relaxed that they are here.

We might observe in this area that the objection to the form of the
question must be made when the question is asked, or else that objec-
tion is gone, regardless of how flagrant the violation of the rule. If the
answer is given, unless so fast that no one could reasonably get the ob-

jection in, 1t's too late to object to the form of the question.

As far as answers are concerned, we have already seen that we dis-
courage narrative testimony, i.e., long rambling answers. I suppose the
key to the answer is that the answer will be responsive if the examiner
wants it to be responsive. It is not the opponent’s objection that the
answer is not responsive to the question. If I'm conducting an exami-
nation, whether it is on direct or cross, I'm entitled to a responsive an-
swer from the witness. If I don’t get it, I can disclaim the answer and
move to strike it solely on the ground that it’s not responsive. By and
large that motion should be granted if in fact his answer was unre-
sponsive. There is a little discretion left in you, as is always true of
rules of evidence. But it is my objection as the examiner. If 'm exam-
ining Judge Benefiel and Le gives me an unresponsive answer, oppos-
ing counsel has no standing to object tc that answer on the ground
that it’s unresponsive. If it turns out to be a hearsay unresponsive an-
swer, then opposing counsel can object to that upon the ground that
the substance of the answer is inadmissible. “It's a hearsay answer,
Your Honor, and I move to strike it.” But he cannot object solely on
the ground that it’s unresponsive. That is the examiner's objection and
his objection only.

Let me give you this as an exmaple, first on direct and then on
cross: I have got Judge Benefiel on the stand. I ask, “What’s your
business or occupation?”, and his answer is, “I'm a judge and the light
was red.” Now, that’s an unresponsive voluntary answer. Opposing
counsel objects and moves to strike it on the ground that it’s nonres-
ponsive and voluntary. I say, “Your Honor, I’ll accept the answer,”
And T'm entitled to have it. Now, if his answer had been, “I'm a
judge, and my wife told me that the light was red,” and opposing
counsel objects on hearsay grounds, I'm not entitled to a hearsay an-
swer, so that portion should go out:

On the other side of the coin, when I asked him, “What’s your ac-
cupation?’ and he says, “I'm a judge, and furthermore, I want you to
know the light was red.” But ¥'m trying to prove that it’s green, Now I

-say, “Your Honor, with all due respect to Judge Benefiel, the latter
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portion of his answer is volunteered and nonresponsive. I dlscla}m 11;E
and I move to strike it”. It should go out, From a lega,l' standpoint, i
the clock were to stop right there, of course, the effect is Yhat theredl‘s
no red light evidence. It has been stricken out. On a m'otmn for a di-
rected verdict, at that point, there would be no red light proof.

Let us turn now to cross examination. I think thgt eross examina-
tion has two basic purposes, First, to blunt, discredit, or wgaken th'e
testimony which has been elicited on direct. And segonc%ly, if there is
additional relevant testimony that can coms from th;.s W1t1}ess, then to
elicit that, if it’s helpful to the cross examiner. He_1s trying to blunt
the direct testimony if it has hurt him, and he’s trying to pull qut ad-
ditional good testimony if it's present. If he can’t acco;nphsh this, arl';d
this gets into trial tactics for lawyers rather than judges, then e
shouldn’t conduct a cross examination. All of us know that, Yet all of
us see it violated everyday in our courts when lawyers getv up and cross
examine in a senseless, meaningless way. They talk about th(‘e length
of trials. T’Il bet if you kept a stopwatch or a log, vou'd fm.d that
about twenty percent of your trial time is consunged by mganmglgss
cross examination, nothing but repetition of the direct. A shgh’tly dif-
ferent tonal inflection in the examiner’s voice maybe, but thajc s a!oout
it. If we could get the lawyers to stop those useless eross examinations,
we'd all save a lot of time.

However, I’'m presupposing a meaningful cross desigpgd to pl.unt
that which was elicited on direct, or to weaken it, or to elicit addition-
al helpful facts.

The first problem we confront is the scope of the cross examina-
tion. We are talking about evidence regarding content or subject mat-
ter. Tllinois is a state which simply says that the scope of .the aross
examination is limited to the scope of the direct as far' as ev1dentfary
subject matter is concerned, except in the case of parties and' of.fxcers
and managing agents of parties. The federal courts and a majority of
the states follow that rule.

Impeachment presents an entirely differ.ent problem.. nge we
have what’s known as the open rule or the British rule undfsr whmh'my
opponent may cross examine in respect to any rel‘evapt 1nformat10,‘r;;
Any relevant data may be elicited on cross exammatmr} of. any wi
ness. That's the so-called open approach, ?,nd that obtalqs in only a
few jurisdictions in this country. The majority rule, angi this is t}.le T1li-
nois attitude, is that the subject matter of the cross will be limited to
the scope of direct.

Now, on the other hand, if the witness is my cliet}t, the plaintiff,
and I call my client and slicit only one subject, my client can l?e cross
examined with regard to the entire case, There is no scope hmxta,tmr}.
This appears to be true in criminal cases as far as the defendant 1s
concerned.
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We have another concept that comes in the criminal case that has

never been fully resolved, and that's the privilege against self-incrimi-
nation.

To what extent does a defendant waive the privilege when he tes-
tifies in his own behalf? We all know that he doesn’t have to testify at
all if he doesn’t choose to. If he does testify and he confines his direct
examination to a very narrow piece of the litigation pie, his alibi or
his condition of sobriety, has he exposed himself to a more searching,
broader cross examination, or is he entitled under the Fifth Amend-
ment to confine the cross examination to the subject matter of the di-
rect? In civil cases, there is no problem; the party or the officer of the
corporate party is subjeet to a broad, open cross examination.

Let’s talk now about another phase of the content of the answer,
opinion testimony by laymen and experts. The history of the rule
against opinions is interesting. We took something from the British.
We took some words from them and, to a great degree, we have tended
to misuse them. The British rule against opinions was first articulated
back in the mid 1700’s and 1800’s. It was a rule against conjecture, the
baseless opinion, the prejudgment, the notions of the witness, e.g., the
fellow must be guilty or he wouldn’t have been accused. The witness
would come in and testify that in his opinion the defendant was
guilty, There was no basis, the witness knew no facts. It was pure con-
jecture. We took that rule against conjecture, which is actually sort of
a first hand knowledge rule, and we held onto the word opinion, and
we expanded it to say we are not going to permit our witnesses to tes-
tify to inferences or conclusions or opinions or anything based upon

the data which they have observed. All we want from them are the
facts, and not opinions.

Well, of course, you just ecannot draw a line between fact and
opinion. One can argue that when I take the stand and testify that the
light was red, really what I'm saying is that in my opinion, based on
my visual perception, the light was red. But we do want our witnesses,
and particularly our lay witnesses, to transmit to us as best they can

the most basic duta because we want our fact finder to engage in most
of the inference drawing.

When it is necessary in order that a witness be able to communi-
cate, we permit the witness to express or testify in opinion or coneclu-
sionary terms, This is 20 if the subject matter of the opinion or
conclusion is one upon which laymen are regarded as qualified or lay-
men frequently form and express opinions. For example, odors, It
smelled like limburger cheese. It smelled like he had been drinking,
like perfume, so forth. It’s conclusionary, but if we are going to say,
“Wait a minute, we want you to describe the salami odor,” we want
the basic data the witness would never be able to communicate. We

want the basic odor of the smoke or perfume, or whatever it happens
to be.
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Value is another example. In my opinion, my car is worth a thou-
sand dollars. The courts have consistently said laymen always have
judgments as to what the value of their property is.

Speed in today’s society, particularly automobile speed, is snother
matter upon which laymen frequently form judgments, But here we
begin to see a little kind of quasi-expertise requirement coming in. We
want to know how frequently this witness has driven a car. “Have you
observed the speed at the time you had been driving? Have you driv-
en with others? Have you observed the speed at the time they have
been driving?”’ We qualify them as lay opinion formers. Then we also
want to find out from them, as we saw earlier, the circumstances under
which they observed the basic data, namely, the moving vehicle from
which they have drawn the conclusion of the speed of the vehicle.

However, in those situations, we permit their opinion testimony.
Conditions: slippery floor, dark; conditions of people: ill and intoxi-
cated, insane, agitated, angry. Running through all of these, there is
this combination of necessity and also the fact that laymen frequently
do form these types of opinions. If we didn’t permit the witness to tes-
tify that he looked angry or he acted angry or he acted agitated, how
is he going to communicate what he saw? Well, he was flushed. His
voice was elevated. He shouted. Now, we are getting more basic and
the cross examiner is always entitled to try to elicit this, He may ask
the witness to tell him what he observed about the person. “Why do
you say he was angry? Was his face flushed?” “Yes.” It may not be a
very good cross examination, but the cross examiner is entitled to
probe deeper, and it’s a balancing test that you have to go through.
Has the direct examiner done a reasonably fair job of trying to lay be-
fore the fact finder and the cross examiner the data upon which this

conclusion is based? It is necessary to permit the witness to speak in-

these conclusionary terms in order thai we get the data? Is it a subject
matter upon which laymen customarily form judgments?

Illinois has one of the greatest cases in all of Anglo-American ju-
risprudence on the subject of lay opinions. It is Carter v. Carter, 28
N.E. 948 (1891). The witness was permitted to testify he was in the
room next to Mrs, Carter, and heard the rustle of crinoline, the squeak
of bedsprings, and some neises that sounded like kisses. Based upon
that basic data, he formed the opinion that she was engaged in an act
of sexual intercourse In the room next door. The sounds of love. A
great case.. . '

There are some interesting questions on the scope of cross exami-
nation, There are times when it is difficult to perceive whether the ex-
amination is going beyond the factual scope, The rule stated in full is
that the cross examination shall not exceed the scope of the direct and
all reasonable inferences which could be drawn therefrom. There are a
couple of different types of situations which deserve mention. One is
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where a witness has testified to a conclusion or sn opinion. For exam-
ple, there are several well-known cases in which a witness testified that
in his opinion, the testator did not know the extent of his praperty or
the natural objects of his bounty. There was a cross examination of
that witness concerning transactions that the witness engaged in with
the testator. Now, this really is an underlying probing of the basis
upon which the opinion was formulated. All of the casss indicate that
that is an appropriate cross examination.

Then there is another situation that developes most frequently in
the area of an adverse examination. We have examined the party un-
der section 60. The general attitude is that the re-examination of that
party by his lawyer at that time should be confined to the subject mat-
ters brought out on the adverse examination. His further direct is de-
ferred until his own case or deferred until rebuttal. However, there is
an interesting Missouri case that involved this: The defendant was
called under their equivalent of section 60 and merely asked whether
he owned the vehicle in question. The purpose of the inquiry was to
go to the presumption of agency which arose out of the ownership of
the vehicle. You will recall in Illinois, and this is true in most jurisdic-
tions, if you establish that “A” owned the vehicle and “B” was driving
it, there is a presumption that “B” was an employee acting in the
scope to his employment. The witness answered that he owned the car.
His lawyer then undertook an examination with respect to “B’s” rela-
tionship to “A”, and “B’s” employment, duties and so forth. All were
received over objection that the examination was beyond the scope of
the adverse. The Missouri court said it was permissible because the ob-
vious purpose of the direct was to draw the inference of agency, so it is
an appropriate subject matter for examination at that time.

Now, let's talk about expert witnesses for just a few minutes, and
’.chen we will spend-time on impeachment. The problem of expert opin-
ion testimony is, I think, significantly different than that presented in
the opinjon testimony of laymen., Here we permit the expert to in-
terpret basic data, if in your opinion, discretion and judgment, it
would aid the fact finder. There is really a threshold relevaney prob-
lem involved in expert proof, namely: Will this proper testimony as-
sist the fact finder in regard to any of the contested issues? Will the
purported expert bring to the trial a practical ability which is beyond
the undefstqnding of the average lay jury, or the average lay judge?
We are professionals in law, but we are not professionals in every-
thing. We must first ask ourselves when expert testimony is offered
whether the proper testimony is based on a legitimate field of knowl-
edge. We answer this question quite frequently by resorting to judicial
notice; i.e., judicial notice that medicine is a legitimate field of expert
knowledge, radar principles are, blood chemistry in blood alcohol, fin-
gerprints. Today, even accident reconstructionism is a legitimate field
of expert knowledge, Having made that initial inquiry, we ask wheth-
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er we are dealing in a specialized field of knowledge. We also ask
whether the testimony of the expert is based upon that specialized
;'ield of knowledge. And I think here the accident reconstruction cases
are very good examples of what we are talking about. There is a case
out of the Fourth District Appellate Court that concerned itself with
whether a police officer could testify to speed and other aspects of
impact other than point of impact, based upon his examination of the
scene following the collision. The Fourth District concluded t‘hat.he
should not be permitted to testify to speed because that determmahqn
involved opinion of physics, force, motion, mass and so fo?th. IF c‘hd
not appear that the police officer utilized that knowledge in arriving
at his conclusion. All he was really giving the jury was the layman’s
hunch as to what the speed was, in contrast to the real professiona!,
college-trained accident reconstructionist who does apply those princi-
ples of physics in arriving at his opinions,

All of us are a bit troubled with the emergence of the accident re-
constructionists because we have the feeling that we lived through it
once before in the zoning field. You try a zoning case and you can al-
ways get a so-called zoning “expert” to testify to eithgr .side of Fhe
proposition. One has the uncomfortable feeling that this is occurring
as well in the accident reconstruction field. But the fact of the mattgr
is that the good accident reconstruction expert does apply scientific
principles with which we are not familiar, at least to the extent that
we know how to utilize them. We have heard of Newton's laws of mo-
tion, but we don’t really understand them, and the jury doesn’t either.
We alivw this expert to apply those principles to the data elicited in
the case. Of course, we insist that our expert be qualified through edu-
cation, training and experience. And we insist that he apply the spe-
cialized knowledge and his experience in the resolution of the problem
that is submitted to him. He must base his opinion on the facts in the
case.

There are three principal ways by which those facts are transmit-
ted to him and, hence, to the jury. First, they may be facts which he
has personally observed. The classic example of this is the docto?. He
examined the patient. He makes certain objective findings. If he is the
treating physician, he is also entitled to rely upon the subjective com-
plaints of the patient. On the basis of that data which has been per-
sonally communicated to him and observed by him, he fon'ns‘. an
opinion as to diagnosis, prognosis, possible or likely cause of injury
and so forth. Another example is the metalurgist who examines the
piece of metal with regard to metal fatigue. He personally examines
the exhibit. It may have been offered and received into evidence as
well, but he personally observes the facts upon which he expresses his
opinion,

A second, infrequently used method is the case in which the ex-
pert expresses an opinion based upon testimony which he has heard in
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the courtroom, so long as the testimony is not in conflict. If the testi-
mony is conflicting on a given set of facts, then the cases say we would
be permitting him to judge the credibility, and we are not going to
tolerate that. But if the facts are relatively undisputed, and he has
been in attendance in court, there are some cases that say it is permis-

sible to ask him his opinion based on what he has heard in the
courtroom,

A more frequent device is the so-called hypothetical question. The
ground rules for the hypothetical question are as follows. First, on ‘di-
rect examination of the expert the hypothesized facts must be support-
ed in the record. This is essentially a problem of order of proof and
assuming facts not in evidence, Second, the hypothetical question
should include undisputed facts which are material to the expert’s
opinion. The hypothetical question does not need to include all of the
disputed facts. I don’t have to ask him to hypothesize that the light
was red and green at the same time. I ask him to hypothesize that it
was red, that was my proof. On cross examination, the expert may be
asked to assume additional facts which are not in evidence, if the cross
examiner represents to the court that the facts will be forthcoming, It
is discretionary as to whether you are going to permit it at this time.
You may say, ‘I want you to prove those and bring this expert back.”
But if he represents to you that he will adduce evidence in support of
his assumptions, the expert may be cross examined, in your discretion,
in regard to assuming facts which have not yet been adduced.

In the last couple of years, there have been some cases that are
concerned with the utilization of expert testimony when eyewitnesses
are present to testify to the same facts in regard to which we want the
expert’s opinion. Plank v. Holman, 46 111.2d 465, 264 N.E.2d 12
(1970), is the most important one in which the Supreme Court held that
if an eyewitness to a collision is available, the eyewitness must be
called in preference to the expert’s reconstruction, not in execlusion of,
but in preference to. When the eyewitness’ testimony is adduced, there
then remains a discretionary matter submitted to you as to whether
the testimony will aid the resolution of the dispute with regard to
eyewitness testimony.

Plank involved a situation where the widow of the decedent, an
eyewitness, did not want to testify to the occurrence because if she
did, she would open the door to the defendant’s testimony under the
Dead Man’s Act. She wanted to keep the defendant off. So rather
than testifying with regard to the occurrence, she called a reconstructi-
onist who testified favorably to the plaintiff. The Supreme Court con-
gluded that she should be compelled to testify. She was an available
eyewitness. The defendant did not fall under the quality of availabili-
ty because he was incompetent under the Dead Man’s Act. But she did
not receive that incompetency, and she should be called, even though
the consequences were to open the door to the defendant’s testimony.
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So, we put her on and she testifies to what she saw. Then the de-
fendant comes on and he testifies as to how it happened. Then the ex-
peért is called. There is a discretionary question submitted to you &s io
whether the jury will be aided by the expert testimony in reselving the
dispute, or whether this is purely a matter of credibility for the jury to
decide,

Now, there is also a Fourth District Appellate Court case that in-
volves the question of whether the tail lights of a truck were on at the
time of impact, The precise details are not too important, but, as I re-
call the case, an expert was called to testify that in his opinion tail
lights were on at the time of the impact because the melting of the fil-
ament was indicative that the light was illuminated at the time it was
shattered. There was an eyewitness, however, who testified that the
lights were off at the time of impact. The question presented was:
Should the expert’s testimony have been received in the face of the
eyewitness’ contradictory testimony? The court held that it should
not,

There are some earlier cases which tend to contradict this simiple
approach that if there is an eyewitness, we won't permit expert proof.
There is a case mvolvmg mtoxmatxon, for example, where an ayewit-
fiess testified, “In my opinion, ‘X' was not intoxicated.” Expert testi-
mony with regard to blood-aleohol was nevertheless received,

Concededly, those are apples and oranges situations. I bring them up -

to you together merely to point out that there is a problem in Illinois
with regard to the admissibility of expert testimony in the face of
eyewitness festimony. And you have got to be reasonably cautious
about it. I think that as far as accident reconstruction is concerned,
Plank gives you the basic guide lines.

A JUDGHRE: Isn't the ken of the jury involved in your determina-
tion, too? If it goes beyond the ken of the average jury, aren’t you ex-
pected to inquire into that area?

PROFESSOR MARSHALL: Yes, that’s an element of basic de-
termination with regard to the admissibility of expert proof and in
this situation is a factor that’s teken into account; i.e., whether this
expertise will aid the jury in resolving this conflicting testimony,

A JUDGE: What about the expert treating physician, who relies
not only upon his own examination, but on some of the things that
are done by other hospital personnel?

PROFESSOR MARSHALL: The reported cases say that the ex-
pert can rely upon the opinions transmitted to him by other consulting
experts. The radiologist is the primary one. When you get into the
lower echelon people, you do begin to encounter some serious hearsay
problems.
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A JUDGE: The resident who took the history?

PROFESSOR MARSHALL: I would be inclined to permit the
doctor to rely upon the resident’s history.

For the last thirty minutes, we will consider impeachment. When
we talk about this, we are generally speaking of adverse reflection on
the credibility of any disinterested witness, expert witness, or party

witness. Impeachment is designed to impair the credibility of all of
them.

The basic sources of impeachment is cross examination which is al-
ways available, because cross examination is something we are entitled
to as a matter of right. On oceasion, we may impeach by resorting to
so-called collateral evidence. Here, in a very real sense, we have begun
the trial of the witness. We look at the witness’ ability to testify accu-
rately and truthfully, his willingness to testify accurately and truth-
fully, the likelihood that he has testified accurately and truthfully. In
this latter category, what we do is inquire into the identity and char-
acter of this witness that we are “rying to impeach.

As generality, we say that we cannot impeach our own witness, Of
course, section 60 is an exception to that because we call a party ad-
versely. The rationale: He'’s not our witness, He is an adverse party,
and we may impeach him. But the impeachment is limited in those
circumstances to prior inconsistent statements.

If I called the defendant adversely during my case as a plaintiff, I
may not undertake to impeach him by other collateral evidence. I
may show that he has made a prior inconsistent statement, but I may
rot show, for example, that he has been convicted of an infamous
crime. On the other hand, if he testifies on his own behalf, I may un-
dertake to impeach him by that latter device.

We also permit impeachment under Rule 238 in the case of the so-
called hostile or turncoat witness. Here’s a person that we have called.
He doubleciosses us. We confront him with his prior inconsistent state-
ment, and we either try to get him to reconcile his in-court testlmony
with it or we seek to impeach him with it, You must distinguish in the
area of impeachment between this type of general attack on credibility
and contradiction. The lawyer who calls the witness, even his own par-
ty, is not bound or precluded by the testimony which that witness
gives, unless (a) i+ the only evidence on the point, or (b) if the wit-
ness is his client and the testimony is so complete that it constltutes a
judicial admission’ which pretludes recovery.

However, in a simple sjtuation, if I called witness No. 1 who testi-
fied that the light was rf’tig/ TI'm not precluded from calling witness No.
2, who testifies that the light was green. I would then say to the jury,
“Ladies and gentlemen, I submit that witness No. 1 was mistaken. I
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know he said it was red, but he was mistaken. I submit to you that the
testimony of witness No. 2 is the more credible testimony, and that
yo6u should find that the light was green.” I'm not precluded from con-
tradieting, but I cannot undertake to impeach witness No. 1 unless he’s
turned against me, or unless he falls in the category of some other
type of adverse witness.

I suppose one of the primary methods of impeachment is cross ex-
amination with regard to sensory deficiencies or completeness. The di-
rect examiner has put the witness in the most favorable light and the
cross examiner now seeks to establish that the conditions for observa-
tion were poor. It was noisy, so one could not readily hear. It was
dark, so one could not readily see, and so forth.

The second most common method is the prior inconsistent state-
ment, If a witness has, on a former occasion, made a statement as to a
material fact which is inconsistent with his present testimony, or has
failed to disclose facts which a reasonable person would have disclosed
in the prior statement, that inconsistency or those inconsistencies may
be shown in Illinois for purposes of impeachment, provided that the
witness is confronted on cross examination with the prior inconsistent
statement. The witness must have his attention called to it; generally,
to the time, to the place, to the circumstances under which the state-
ment was made, and the content of the statement. If the statement is
a written statement, the cases indicate that the witness is entitled to
see the written statement.

There are some differences of opinion here. In Great Britain, it is
very clear that the witness is entitled to see the statement. This, I
think is the better attitude. If the impeachment proceeds on the basis
of a statement which the witness has purportedly written or has
signed, he should be afforded the opportunity to look at that writing
and be sure that is the writing which he signed or wrote. He can dis-
claim it, and the cross examiner may then proceed to complete the im-
peachment at a later time. But upon seeing it, it may acknowledge,
and it is more fair to the witness to permit him to see that prior incon-
sistent writing. If he acknowledges prior inconsistency, whether it be
oral, a deposition, a statement, or a handwritten statement by hxm
the impeachment is completed,

The Illinois cases say that if the impeachinent is in writing, the
cross examiner may proceed to introduce the prior inconsistent state-
ment during his case and complete the impeachment even more, but
he is not obligated to do that. '

On the other hand, if on cross examination the witness denies hav-
ing made a prior inconsistent statement (or denies having omitted in
the prior statement this material fact which we now seek to elicit as
impeachment by omission), then the cross examiner is obliged to com-
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plete the impeachment during his turn, - during the defendant’s case
if the cross examination was conducted by the defendant. During the
plaintiff’s rebuttal, if it was conducted during the defendant’s case. If
he fails to prove the discrediting facts, then a great variety of sanc-
tions can flow if the cross examination has been particularly suggestive
and unfair, e.g., a mistrial can be declared. At the very least, the cross
examination should be stricken and the jury should be forcefully ad-
monished to disregard the earlier cross examination of the witness.

What we are protecting ourselves against is a cross examination by
innuendo. We Insist that it be conducted in good faith, We also are
protecting ourselves against a ecross examination based upon facts
which are not in evidence and which never come into evidence. Com-
pletion of the impeachment is important.

There is a recent Illinois case People v, Collins, 49 I11.2d 179,274
N.E.2d 77 (1971). I think we should spend a little time on it. It's a crimi-
nal case.Jt involved this situation: Police officers obtained from wit-
ness “X"” a statement, the essence of which is that the defendant
confessed to “X’' that he, the""defendant, has murdered a victim. “X”
is not a police official. He is a friend of the defendant. The defendant
is indicted. The case comes on for trial, X" is called as a witness. On
the witness stand, he denies that defendant ever confessed to him. In-
deed, he denies ever having told the police that the defendant con- -
fessed .to  him. The prosecutor claims surprise, and the witness is
declared hostile. The prosecutor is granted Ieave to confront and cross
examine him on the prior statement, which he does. The witness de-
nies having made the statement. The prosecutor then calls the police |
officer who took it. The police officer testified, “Yes, he gave me that
statement,” The statement is then offered and received in evidence, It
is received substantively, not just for impeachment. The trial court
permits it to come in generally, and does not instruct at the end of the
case that it is for impeachment purposes only. The jury finds the de-
fendant guilty. The defendant appeals, The State defends the trial
court’s action on the basis of proposed Federal Rule 801, which per-.
mits those inconsistent statements to come in to prove the truth of the
matter asserted.

The Illinois Supreme Court rejected Rule 801. It said that the Iili-
nois rule was still persuasive and still continued to have reason to it,
and that in a situation of this kind, it continued to be a fair rule. The
prior inconsistent statement was receivable only for purposes of im-
peachment, and not for the purpese of proving the truth of the matter
asserted in it.

I think that Collins is a very significant case. Whether the Court
will adhere to that view in the event the Federal Rules are approved
by the United States Supreme Court remains to be seen. The informa-
tion that I have is that the proposed federal departure is itself under
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some attack before the Court. But as far as witnesses are concerned,
those prior inconsistent statements are receivable only for impeach-
ment.

Impeaching statements do not go to the jury room, even written
impeaching statements, They are not evidence, They are a reflection
on credibility. They should not go out as an ordinary exhibit in the
case. It would be particularly so in the Collins situation.

Now, you have to bear in mind that there are some extra-judicial
declarations which may be receivable substantively as well as for im-
peachment. The choice example is the party’s extra~judicial admission,
I make an admission. At the trial, I testify contrary to my admission.
Mr. Spector can do one of a couple of things. He can confron't me and
cross examine me on the basis of my admission, and use it to impeach
me. He can offer it in evidenee during his ease as substantive proof as
the admission exception to the hearsay rule, without ever having con-
fronted me, or he can do both. He can confront me, and put me to the
test of reconciling my in-court estimony with my earlier admission,
This he can turn around during his case and present the admission as
substantive proof and argue it both ways to the jury.

This would also be true of a prior inconsistent spontaneous deela-
ration or a prior inconsistent business record. It’s hard to do with a
prior inconsistent past recollection recorded because the problem on
that is the declarant has no recollection. The declarant is supposed to
be unavailable, so it’s difficult to hypothaesize that situation. There are
those few areas, howevér, where this extra-judicial declaration would
be substantively admitted. The declarant is present and testifies, and
it can be used both ways. But in the main, we confront the deposition
and the investigative statement situation. Those are receivable for im-
peachment purposes only. If they are made by a non-party, he must
be confronted during cross examination and afforded the opportunity
to explain the prior inconsistent statement.

In this area of impeachment, there is one other case that we
should bear in mind that is peculiar to eriminal situations. It concerns
Miranda problems. In Harris v. New York, 402 U.S. 222 (1971), the de-
fendant was concededly not given his Miranda admonitions, and he
made a very damaging admission. That statement was suppressed by a
pre-trial motion under Miranda, The case came on for trial. The de-
fendant testified in his own behalf contrary to his pre-trial admission.
The prosecutor confronted him with it, cross examined him on the ba-
sis of it, impeached him with it. The question presented to the Court
was whether an anti-Miranda statement, although not admissible as a
confession or admission, could nonetheless be used for purposes of imi-
peachment. The Court concluded that it could be.

The statement or admission can be used to impeach but not sub-
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stantively. Of course, we all know that once the jury hears it, they do
wonderous things with it, like oysters do with grains of sand.

As far as expert witnesses are concerned, here we permit impeach-
ment by the inconsistent statements of others. The most frequent en-
counter is the authoritative writings of another expert in the field. I'm
sure you are all aware of the current state of affairs in Illinois in this
regard, but it’s worth repeating.

Up until about seven years ago, Illinois was very conservative
with regard to the cross examination of experts on the basis of authori-
tative writings. If the expert said, “I don’t regard Marshall on Or-
thopedic Surgery as authoritative,” or if he said, “I didn’t rely on
Marshall in arriving at my opinion,” that was the end of the matter.
If I said, “I didn’t rely on Jones,” that was the end of Jones.

In Darling v. C‘harléston Community Memorial Hospital, 33 T11.2d

' 326, 211 N.E&.2d 253 (1965) cert. den., 383 U.8. 946 (1966), the Illinois

Supreme Court said that on reflection, it concluded that this was not
conducive to experienced experts, and if a person is a legitimate ex-
pert, he should be familiar with the authoritative experts in the field,
‘Therefore, he may be confronted and cross examined in relation to the
other experts which are contrary to his opinions expressed on direct
examination,

How do we accept the writings as autharitative? You may take ju-
dicial notice in certain areas which are referred to you in your court,
The medical field is, I suppose, the most common. The cross examiner
may represent to you, “I’ll establish, Your Honor, in my case that
Jones on Orthopedic Surgery is an authoritative text.” You have the
discretion to permit the cross examination to proceed on that represen-
tation, even though the witness on the stand denies that Jones is au-
thoritative. Of course, in this setting, wé then proceed with the cross
examination much in the fashion that we do with regard to prior in-
consistent statements. Generally, “Mr. Witness, Jones on Orthopedic
Surgery says at page 290 of the Second Edition, published in 1969, the
following . . .” It’s read to him. “Now, is that contrary to your opin-
ion? Can you reconcile your opinion with that statement?” We may
confront him and impeach him by authority in the field.

There are other instances where experts can be confronted with the
declarations of others, but not quite as common as that one. For exam-
ple, take the situation where “A’ and “B” have worked together on a
given expert examination. The report of “A”, the radiologist, contra-
dicts the opinion of “B”, the expert, who has not testified on direct;
however, “A’s” work up was part of the overall work up done in prepa-
ration for the diagnosis. For the testimony in that situation, our testi-
fying expert can be confronted with the radiologist’s report. Did he
take this into account? You see: it’s a form of hearsay declaration by a
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person other that the witness who is now testifying. He can be asked,
“Did you take this opinion into account when you arrived at your
opinion?”

Interest, bias, hostility, personal involvement really is what is in
the lawsuit. Compensation to be paid to a witness, financial interest in
the outcome of the case. The parties are the classic example of witness
vulnerable to this kind of cross examination. Other examples are the
members of the family of the parties or shareholders in the corpora~
tion, or partners, Rewards and bounties can be used on cross examina-
tion for impeaching; whenever somebody has got a piece of the action,
that certainly is an appropriate subject for cross examination. If he de-
nies having a plece of the action, it may be proved collaterally that he
does,

The cross examiner is not bound by the testimony of the witness.
Personal animosity toward a party may be cross examined. The cases
here also indicate that the cross examiner is not bound by the answers
given. We don’t want to get too far afield in trying collateral issues,
but if there is a very strong relevant proof that the witness has stated,
for example, that he hates the defendant, this reflects on his credibili-
ty. We should permit the jury to know this.

The cases also seem to indicate that if this type of cross examina-
tion is based on statements made by the witness, the cross examiner
may start out, “Mr. Witness, you dislike the defendant, don’t you? In-
deed, you hate him.” The witness says, “No, I don’t.” Now, if the col-
lateral evidence is going to be in the form of statements previously
made by the witness, the cases indicate that the witness is entitled to
know it, much like the inconsistent statement. The cross examiner
should then continue, “Isn’t it a fact that you told Smith that you
hated the defendant at a certain time and place?” If the witness still
denies it, then Smith may be called. Smith testifies that the witness
did tell him that he hated the defendant. It is an appropriate means
of impeachment.

Whenever a witness testifies in a civil or a criminal case, be he a
party or non-party, including the defendant in a criminal case, his
character as a person is placed in issue and becomes a material Issue in
the case. His character may be attacked in a number of ways. The first
that I will discuss is quite uncommon; at least in my experience it has
been. We may challenge it by reputation. If a witness testifies in a civ-

-1l case, an impeaching witness, or collateral witnesses may be called to

testify to the reputation of the witness for truth and veracity in the
community in which he lives. The reputation is bad, and based upon
that reputation, the impeaching witness is asked, “Would you believe
the witness under oath?” His response is, “No, I wouldn't.” This is
available with respect to any witness in any kind of a case, civil or
eriminal, regardless of who the witness is, party or non-party.
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We can also challenge a witness’ character by the conduct of the
witness. We are entitled to know who this person is from a business
background standpoint. What is his business or occupation? We are en-
titled to know his habits, and whether they will reflect adversely upon
his credibility, particularly if those habitis were engaged in at the time
of the incident in question. There is People v. Crump, 12 I11.2d 402,
147 N.E.2d 76 (1958), which involved cross examination for a nareoties
conviction. There are cases that deal with cross examination with re-
spect to consumption of alecohol, particularly comsumption of aleohol
at or about the time of the incident in question. It impairs precep-
tion. But the Illinois cases are disinclined to permit a board sweeping
cross examination with regard to prior acts of misconduct which have
not resulted in conviction. Some jurisdictions permit it. A witness in a
case, including a defendant in a criminal case, can be cross examined
with regard to prior acts of misconduct, if they tend to reflect upon
credibility, even though they have rot resulted in a conviction. Illi-
nois has shunned that line of authority. I think rightly so in most in-
stances. I think it’s quite unfair for witnesses to have to defend
thernselves on a myriad of charges. But we do permit a rather search-
ing cross examination with regard to general background and habits as
well as business and accupation.

One case involved an actress. She was the plaintiff in a personal
injury-case, and evidently had done a very good job on the stand on
direct. She was asked on cross examination if its wasn’t a fact that she
devoted a substantial portion of her time to amateur acting. Objec-
tions were made and overruled. The Appellate Court said that that
was an appropriate cross examination. Her avocation reflected to some
degree upon her credibility as a witness.

We now come to the most controversial of all methods of impeach-
ing a person’s character, and that’s the use of prioer convictions for
purposes of impeachment. Let’s split it into two categories: 1) All wit-
nesses in civil cases, plus nondefendant witnesses in criminal cases; 2)
Defendants in the criminal case. We will treat them separately.

- We permit any witness in any case to be impeached by a showing

of a conviction of infamous crime. That showing may be made on

cross examination or it may be established collaterally by offering, for
example, a certified copy of the judgment of conviction. Anyone who
testifies exposes themselves to that type of impeachment.

The defendant in the criminal case presents some problems which
are unique to him. We all know that the defendant with the provable
record is put in a very difficult position so far as testifying in his or
her own behalf is concerned. Studies have indicated that the minute it
is disclosed to the jury that the defendant-has been convicted of any-
thing substantially serious, and particularly in the area of violence,
that the presumption of the innocence is just about gone. So the de-
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fendants have to make this choice, whether they will tell their story,
which frequently is not believable in any event, or whether they will
remain silent.

We have tried in Illinois to provide them with some safeguards,
First, we do not permit a defendant in a criminal case to be cross ex-~
amined with respect to prior convictions unless the defendant has elic-
ited that fact on direct. Now, quite frequently, that will ocecur. The
defendant, in anticipation of impeachment, will disclose on direct that
he has been convicted of a crime, But unless he does that, the subject
may not be brought up orally on cross examination. The method of
impeachment is limited to the State offering a certified copy or exem-
plified copy of the judgment of conviection.

Secondly, the conviction which is used must not offend the consti-
tutional rights of the defendant, and particularly his right to counsel.
So that if the conviction was obtained without him having knowingly,
and intentionally and intelligently waived counsel, the conviction is
not admissible against him,

Thirdly, in People v. Montgomery, 47 111.2d 510, 268 N.E.2d 695
(1971), the Illinois Supreme Court articulated some relevancy guide-
lines conerning this type of impeachment. In contrast to Collins where
it rejected proposed Federal Rule 801, the Court in Montgomery, vir-
tually adopted proposed Federal Rule 609.

Thus, the stite of the matter today is this: First of all, the convie-
tion must not be more than ten years old, or it must not be more than
ten years since the defendant was released from custody, if he did
time as result of the prior conviction. There is a ten-year cut off for re-
moteness. Second, the crime either must have been punishable by im-
prisonment for a period of a year or more, which is somewhat the old
infamous crime standard, or it must involve dishonesty. This is a broad-
ening of the area of impeachment, for some of the earlier cases con-
cluded that petty theft and things of that sort were not infamous, and
they were were not admissible for impeachment. But under the rule ar-
ticulated in Montgomery, if the conviction does reflect upon honesty,
and therefore reflects upon credibility, it is admissible if it’s less than
ten years nld.

Furthermore, the Court in Montgomery suggests that judges
should entertain pretrial motions to exclude impeaching convictions.
They don’t say you should grant them all the time, but only that you
should balance the value of the impeachment against the importance
of permitting the defendant to tell his story and to enjoy the presump-
tion of innocence.

Montgomery arose solely in the defendant situation. There has
not been to my knowledge any later decisions that concern themselves
with other witnesses. But I would suggest to you the guidelines for
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Montgomery should apply to other witnesses as well. A fellow has
committed a wrong as a youngster, and he comes in and testifies in a
trial, ten, twelve, fifteen years later, be it civil or criminal. I really
don’t see any reason why he should be exposed to the embarrassment
and so forth which attends an impeachment by a display of the con-
viction. However, Montgomery did not speak to the problem of wit-
nesses generally. It was concerned with defendant. If you choose, you
can limit it to the defendant situation. Incidentally, the impeaching
conviction may be under appeal. This is true in Illinois. It’s true in
the federal courts. Let me give you the classic example of it, a case in
which I had some substantial interest.

When James Hoffa was prosecuted in Chicago for defrauding the
Teamsters’ Pension Fund, he had been recently convicted in Tennes-
see for jury tampering. The jury tampering conviction was on appeal
Hoffa testified in his own behalf here in Chicago. He was impeached
with that jury tampering conviction, which was still under appeal,
You might recall that the jury in Chicago was sequestered at Great
Lakes Naval Training Station, and, of course, the closing argument of
the prosecutor was like an old barroom song. He'd argue for half an
hour on the facts, and then he’d say something to the effect, “But, of
course, Mr. Hoffa denies this, and what you have to ask yourselves is
whether you believe someone who has been convicted of trying to tam-
per with a United States Court jury.” And the jurors recalled their
happy ninety days at Great Lakes. You can imagine the impact that
the impeachment had.

But that conviction was appealed, and we appealed that on the
ground that the impeachment was improper. The Court of Appeals
said: No, it isn’t. He'd been convicted. It's been proved beyond a rea-
sonable doubt until it’s reversed by a Court of Appeals. If it's re-
versed, it's no longer available for impeachment. If it’s set aside as
void by collateral attack, it is not available for impeachment.

I have a couple final points to mention, First, examination by the
court. Of course, you can question witnesses. Indeed, there are circum-
stances in which it is compelling that you do so. But you may not be-
come an adversary when you examine a witness. Also, please realize
that your examination is subject to objections, and it must be objected
to if it is objectionable.

I have tried cases before judges who have asked what I thought
were improper questions, and I objected to them. They have told me
that I couldn’t object to their questions. This is a very delicate situa-
tion, of course, in a jury trial. The judge who told me I couldn’t object
to his questions was wrong. Not only can I object, but I must in order
to preserve the record. I shink you ladies and gentlemen realize this,
but I just wanted to remind you of it,
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QOur final item is the offer of proof. When testimoney is excluded,
the examiner on either direct or cross examination is entitled to make
an offer of proof, and indeed in many instances, he must. If iv’s clear
from the face of the guestion what the purpose of the examination is,
and what the anticipated answer would be; then the reviewing courts
are inclined to say no offer of proof was necessary. But there is case
after case where the Appellate Court states that it doesn’t know whether
it was reversible or not because there wasn’t any offer of proof. The
best way to make an offer of proof is by question and answer. In a ju-
ry trial, of course, we don’t want to do that in the presence of the ju~
ry. Since the proof has been excluded, the best thing to do is to take
that offer of proff at the earliest avaiable opportunity, the next recess.
Maybe the proof will be so crueial that the lawyer will want to make it
immediately, and the jury should be sent out or you should retire to
chambers. Of course, an exhibit which has been properly authenticated
and identified and offered into evidence, if excluded, constitutes its
own offer.

Well, we are finishing at the appropriate time. As always, we have
enjoyed working with you, and we hope to see you next year.
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Topic II—CRIMINAL LAW LECTURE
ON SEARCH AND SEIZURE

Prefessor Charles H. Bowman

Professor Wayne E. LaFave

Part I—Consent Searches by Professor LaFave

My name is Wayne LaFave and seated with me here at the front
of the room is Professor Charles Bowman, my colleague at the Univer-
sity of Illinois Law School and my partner in this particular seminar
session. We are here to discuss with you the subject of search and sei-
zure, or perhaps I should say certain aspects of search and seizure. As
most of you may recall, Charlie and I lectured last year at this time
on the subject of search and seizure, covering such matters as probable
cause, search warrants, and search incident to arrest. We ran out of
time and out of breath before we were able to cover all of the subject
matter which was included in the outline we distributed at that time,
and we are here today to cover those topics which remain from last
year, For about the next hour, I am going to be talking to you about
the subject of consent searches, and then, after the break, Professor
Bowman will be chatting with you about stop and frisk and other
forms of brief detention which are permissible for investigative pur-
poses on evidence somewhat short of the traditional probable cause re-
quirement, We appreciate that these two subjects may seem somewhat
less important to you than the matters we discussed last year, in the
sense that you undoubtedly confront them less frequently than the
more fundamental questions of the constitutional limts on search war-
rants and searches incident to arrest. However, there are some particu-
larly tricky problems existing in these two areas, and thus we believe
that it would be profitable to spend some time today exploring them.
Professor Bowman and I will, from time to time, refer by name to cer-
tain cases which are either leading cases or cases which contain partic-
ularly helpful discussion on the issues Involved in this area. We will
not pause to give the citations, as the cases to which we will be refer-
ring are all set forth with the citations in the lecture outline which you
have recsived today.

With respect to the so-called consent search, it may be worth not-
ing at the outset that this particular kind of search has taken on in-
creased importance in recent years. The primary reason why this is so,
of course, is the deecision in the Chimel ease. As you well know, the
court in Chimel held that the police no longer have free rein to search
the entire premises ineident to the arrest of a person therein, As a con-
sequence, it appears that police are more frequently relying upon the
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alleged consent of the arrestee or some other person as a basis for mak-
ing such a search. '

There are a few general considerations which deserve our attention
before we get down to specifics. One of these concerns the matier of
the burden of proof on a motion to suppress in a case in which it is the
prosecution’s contention that the defendant or some other authorized
party consented to the search which resulted in the discovery of the
evidence which the defendant now seeks to suppress. As you all know,
section 114-12 of the Code of Criminal Procedure expressly states that
“the burden of proving that the search and seizure were unlawful shall
be on the defendant.” However, it must be kept in mind that the ques-
tion of who has the burden of proof with regard to Fourth Amendment
issues is itself a constitutional question as to which the United States
Supreme Court has the last word. The court has made it perfectly
clear that in this particular situation the burden does not lie with the
defendant. As the court said in the Bumper case: “When a prosecutor
seeks to rely upon consent to justify the lawfulness of a search, he has
the burden of proving that the consent was, in fact, freely and volun-
tarily given. This burden cannot be discharged by showing no more
than acquiesence to a claim of lawful authority.”

The other preliminary observation concerns a very fundamental
question: Precisely what is the nature of the issue to be resolved by a
court with respect to a so-called consent search? As we shall see as the
discussion progresses, this is a most important inquiry which has a
bearing upon the resolution of all sorts of difficult problems. Yet, this
is a question which the Supreme Court has not as yvet addressed itself
to specifically, The dispute is between two different approaches, one
being the waiver of constitutional rights approach, and the other being
the reasonable search approach. Under the first approach, the view is
that whenever we talk about a consent search we are talking about a
waiver of constitutional rights, in precisely the same sense as when we
discuss a waiver of any other constitutional right, as in the right to
counsel, right to jury trial, and plea of guilty situations. Some courts
have made it quite clear that they are taking this approach; illustra-
tive is the Bustamonte case, where the court expressly states that any
consent to search “amounted to a waiver of a constitutional right and,
to be effective, must meet the established standards for constitutional
waiver,” Under this approach, it would of course be necessary to focus
the inquiry on the state of mind of the person alleged to have given
the consent, for it would be necessary to determine not only that the
consent was voluntary but also that it was an intellizgent, and under-
standing relinquishment of a known right.

However, there is‘:\'some basis for contending that a somewhat dif-
ferent approach is appropriate in the consent search area, and this
stems from the fact that we are dealing with the Fourth Amendment
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which only bars unreasonable searches and seizures. Thus, so the argu-
ment goes, if the police acted as reasonable men in deciding that con-
sent had been obtained, then that is all that is required to comply
with the Fourth Amendment. Under this approach, which seems to
have been adopted by our supreme court in the Henderson case, the
basie inquiry is not into the state of mind of the alleged consenting
party but rather the state of mind of the police. The language in the
United States Supreme Court decisions, such as the Bumper case, does
not clearly indicate that the court has as yet rejected either one of
these approaches.

Although this may become more apparent as we proceed to certain
specific issues, it should be noted that the choice between the two
theories I have just stated is more than a matter of academic interest.
Although this is a rather bizarre case, it illustrates the point rather
well. T am refering to the Elrod case, in which the permission to search
was given to the police by a defendant who appeared to them to be
normal in all respects. However, on the motion to suppress, the de-
fense offered evidence to show that the defendant was in fact mentally
ill at the time he gave consent. The government contended that that
evidence was not relevant, apparently on the ground that the question
was only whether the officers acted reasonably. But the court held:
“No matter how genuine the belief of the officers is that the consentor
is apparently of sound mind and deliberately acting, the search de-
pending upon his consent fails if it is judicially determined that he
lacked mental capacity. It is not that the actions of the officers were
imprudent or unfounded. It is that the key to validity—consent—is
lacking for want of mental capacity, no matter how much concealed.”

We move now to. an inquiry into what facts are relevant in deter-
mining, in an individual case, whether a valid consent has been given.
Certainly the first question which should be asked is whether the po-
lice have indicated by their words or actions that they have authority
to make the search. As the United States Supreme Court emphasized
in the Bumper case, the prosecutor’s burden in this situation cannot be
discharged by showing ‘“no more than acquiesence to a claim of lawful
authority.”” Thus, if an officer identifies himself as a policeman and
declares “I am here to search your house” or “I have come to search
your house,” it is almost certain that this will be viewed as coercive.
Likewise, if the officer places undue emphasis on his authority as a
public officer, this may support the conclusion that the person merely
submitted to this authority. The same may be said for a ‘show of
arms’ or the presence of a large number of policemen. The appearance
of officers in the middle of the night seeking entry also tends to create
an atmosphere of coercion.

If an officer appears at certain premises with a search warrant and
indicates he is there to execute the warrant, the fact that the person in
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possession acquieses to the search does not provide a basis for finding
the search was by consent if it later appears the warrant was invalid.
This is because, as our court pointed out in the Reid case, a person Is
“not bound to know that the warrant was illegal and object to and re-
sist its execution.” The same is true, of course, as in the Bumper case,
where the police claim to have a search warrant but in fact do not
have one. However, if in such cases the person were to respond “‘you

‘don’t need a search warrant; go ahead and search,” this may be

viewed as consent, as pointed out in the Wetherington case.

What about the case in which the police threaten to obtain a
search warrant? The view here in Illinois, by virtue of the Magby case,
seems to be that such an assertion does not amount to coercion. It
would seem, however, that this kind of case deserves somewhat closer
scrutiny. Although the cases elsewhere are not in agreement, more au-
thority is to be found to the effect that it makes a difference whether
the statement of the officer was that they would simply get a search
warrant or that they would attempt to get a search warrant. The dis-
tinction is that if the officers made a flat assertion that they would ob-
tain a search warrant, then it must be.established that they had
probable cause to obtain such a search warrant, for otherwise they
have secured the consent by a misrepresentation or mistake. However,
if they merely indicated they would try or attempt to get a search
warrant, then it makes no difference whether they in fact had probable
cause. ITllustrative are the Boukater and Simons cases cited in the
outline.

Another kind of case in which the appropriate finding is that a
valid consent has not been obtained is when it is fair to conclude that
the consent which was given was actually the tainted fruit of prior po-
lice illegality. Thus, if a person submits to a search of his person after
he has been illegaily arrested, it is clear that he has not consented to
the search but has merely surrendered to the presumed authority of
the officer. For example, in the McGurn case, where an officer
grabbed a man and started to search him, and the man said “don’t get
excited, you will find it [the gun] on the right side,” the lack of
grounds for arrest barred any claim that this was a search by consent.
Whether a person can consent to a search of his premises while being
held in custody unlawfully following an illegal arrest is not entirely
clear, but the trend appears to be toward the view that whether or not
the consent is valid by the traditional test, it is nonetheless the fruit of
the illegal arrest and thus is not effective. That case obviously is not
quite as easy as the search of the person case, for it cannot be as readi-
ly determined that the obtaining of the consent was an exploitation of
the prior illegality.

Another important consideration is whether at the time the indi-
vidual gives the alleged consent the police have already conducted an
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illegal search uncovering incriminating activity. The teaching of the
Clark Memorial Home case is that under such circumstances the con-
sent is not voluntary in that the individual, already confronted with
incriminating evidence, would conclude that it is hopeless not to coop-
erate. In such a case, the consent once again may be said to be a fruit
of the prior illegality.

Yet another consideration is the mental or emotional state of the
person who allegedly gave the consent. As I noted earlier in discussing
the Blrod case, whether we are talking about the actual condition of
that person or the condition as perceived by the police depends on
whether you are operating under a walver of rights or reasonable
search theory. An illustration of the relevance of the emotional stabili-
ty of the person is provided by the Lind case, where a woman’s hus-
band and son returned home after both had been wounded in a
burglary attempt. This was followed by a visit from a doctor and then
by the appearance of the police, who took both the husband and son
to jail. The police then returned to search for the stolen property, al-
legedly with the consent of the wife. Our Supreme Court noted that
this series of events “undoubtedly left Mrs. Lind in a highly nervous
state. These untoward events were followed shortly by the alleged re-
quest of the officers, and her consent, if obtained, was under the cir-
cumstances so tinged with official coercion that it cannot be said to
have been freely given.”

Consideration must also be given to whether or not the person al-
legedly giving the consent was in police custody at the time. It has
frequently been stated in the cases that the burden on the prosecution
to prove the voluntary nature of a consent to a search jis particularly
heavy where the consentor was under arrest at the time of the consent,
The federal decisions, as illustrated by the Judd case, are particularly
demanding in this regard, for they stand for the proposition that it is
virtually impossible for a person in custody to give valid consent. By
contrast, the state cases, including those here in Illinois, do not take
quite as strict a view. However, even the state cases have been willing
to look into the circumstances of the custody. Illustrative is the Zazzet-
ta case here in Illinois. The court in that case found that the defen-
dant's consent to a search of his car was not voluntary in view of the
fact that the police had already placed him in handeuffs and actually
taken the car keys out of his pocket.

If it appears that the person giving the ronsent was attempting to
cooperate with or assist the police in some way, this is a very signifi-
cant consideration in determining that that consent was in fact voiun-
tary. One kind of case is that in which the person consenting is
actually seeking the aid of the police. For example, in the Shambley
case, the wife called the pelice because her husband had threatened
her with & gun; police were dispatched to the scene, arrested the hus-
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band, and placed him in the squad car, One officer then returned to
the residence and asked the wife for permission to search for the gun,
which was granted. The court had no difficulty in concluding that un-
der these circumstances her actions were ‘‘tantamount to an invita-
tion.” Of course, Shambley may be an easy case becuase the wife was
actually the victim of the erime, but even where the wife is not the
vietim of the erime the same result may be reached where it appears
that she thought her assistance would actually help clear her hushand.
Such was the situation in Coolidge, the recent Supreme Court decision,
where the wife handed over some guns and clothing belonging to her
husband. The court emphasized “that Mrs. Coolidge described her own
motive as that of clearing her husband, and that she believed that she
had nothing to hide. She had seen her husband himself produce his
guns for two other policemen earlier in the week, and there is nothing
to indicate that she realized that he had offered only three of them for
inspection on that occasion..,To hold that the conduct of the police
here was a search and seizure would be to hold; in effect, that a crimi-

nal euspect has constitutional protection against the adverse conse-

quences of a spontaneous, good-faith effort by his wife to clear him of
suspicion.”

Evidence of cooperation may also be present even though the per-
son consenting knew that the evidence that would be uncovered would
incriminate him. In such cases, it is important to consider whether the
individual had already given a voluntary confession, as in Whitley,
for it is generally accepted that consent to a search is valid when
preceded by incriminating statements, there being no reason to assume
that the defendant would not voluntarily consent to a search for evi-
dence if he volunteered the much more damaging admissions. Similar-
ly, in Rogers the court stressed the fact that the defendant had
indicated a willingness to cooperate with the police and aid in the ap-
prehension of other offenders. Also important, as stressed in Mathews,
is the fact that the person has actually accompanied the police to the

place to be searched and has opened or unlocked the premises in order
to facilitate the search.

By contrast, an alleged consent should be viewed with consider-
able suspicion if the facts indicate that the deféndant had been contin-
ugally insisting on his innocence prior to the alleged consent and the
search, particularly where the search uncovered clear evidence of guilt.
The leading case for this proposition is Higgins, where the court rea-
soned that a defendant who denies his guilt would not voluntarily per-
mit officers to conduct a search if he knows that incriminating
evidence will be found, because he would not deny his guilt and un-
necessarily lose all benefits of cooperation. The court observed: “No
sane man who denies his guilt would actually be willing that poliee-
men search his room for contraband which is certain to be discovered.”
However, it must be emphasized that that reasoning only holds frue
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where the consentor would know that the police would find highly in-
crirainating evidence if they conducted the search. It has no applica-
tion in those situations where, for example, the defendant believed
that the contraband was concealed well enough to escape detection.

Next, of what relevance is the fact that the person giving the con-
sent either was or was not specifically advised by the police of his
Fourth Amendment rights, that is, that he was constitutionally enti-
tled to refuse to permit the police to make the requested search? The
various facets of this problem have not received close attention by the
appellate courts here in Illinois, although we do have some case au-
thority in Illinois on this point. There is, for example, the Rhodes
case, where the defendant allegedly consented to a search of his house
after he was in custody. The claim was made that the consent was not
effective because the defendant was not specifically warned of his
Fourth Amendment rights, but the court summarily dismissed that
claim, saying that under such circumstances it need not be shown that
the defendant was advised of his rights. To the same effect is the Led-
ferd case, where the court noted that there is authority elsewhere both
ways on this proposition and then simply concluded that it was not
prepared to hold that the people must show under these circumstances
that the defendant was advised of his Fourth Amendment rights. Of
course, it does not follow from this that Fourth Amendment warnings
or lack thereof are irrelevant in determining the validity of a consent
here in Illinois. As pointed out in the Haskell case, while there is no
absolute requirement of such a warning, the failure of the police to
give such advise is a factor bearing upon the understanding nature of
the consent. That is a rather significant observation, because the refer-
ence is not to the voluntariness of the consent but to the understand-
ing nature of the consent. This sounds more like the waiver of rights
theory I deseribed to you earlier, and of course if that is the correct
theory then it is easier to conclude that there must be some kind of
showing that the consenter was actually aware of his constitutional
right to refuse consent, :

A brief look at some of the leading cases elsewhere may be in or-
der at this point in order to expose the full dimensions of this particu-
lar problem, particularly since it is one, as I have suggested, which
relates back to the fundamental question of what the basic inquiry is
in a consent search situation. One approach is that taken in the Cali-
fornia case, Tremayne, where the defendant argued, in substarnce, that
evidence obtained upon a search with consent of the accused is inad-
missible unless the person consenting was advised he might refuse to
consent, for the same reason that incriminating statements obtained
upon interrogation of a suspect are inadmissible unless the person
making the statement was advised that he might remain silent. The
court responded that this argument is based upon the false premise
that the accused in each instance is waiving a constitutional right. The
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court coneluded this is not the case here because the Fourth Amend-
ment provides protection only against unreasonable searches and sei-
zures and does not actually confer a right not to be searched or not to
be searched without a warrant. This is a very interesting case because
it is one of the few cases which very clearly rejects the waiver of right
theory. It is fair to say, however, that the trend of the cases seems to
be going in the other direction. One approach is for the court to accept
the kind of analogy to Miranda which the defendant attempted to
make in the Tremayne case, resulting in the holding that a consent, at
least by a person in custody, is not an understanding and knowing
consent unless there is actually a showing that he was informed of his
Fourth Amendment rights. Illustrative is the Marshall case from Mich-
igan. Most courts, however, are not taking such a strict view. Rather,
if they accept the waiver of rights approach, they nonetheless do not
go so far as to adopt the Miranda analogy in its entirety so as to say
that there must be a specific warning to the consenter. Instead, they
take the position that there must either be a specific showing (and
again keep in mind the burden of proof is on the prosecution) either
that the defendant was advised of his Fourth Amendment rights or
that he was otherwise aware of his Fourth Amendment rights. The
Witherspoon case from Missouri is a leading case in that area, Of
course, it would be possible for one tc. accept that general approach
but then to say that a request for a consent to search always carries
with it by implication notice to the persun that he has a right to re-
fuse, However, the Bustamonte case and others reflect a movement
away from that position, although it is fair to say that it is always im-
portant to look at the precise manner in which the consent was sought.
As noted in the Leavitt case, it may make a difference if the officer
asked the defendant whether he had any objection to a particular
search, for such an inquiry suggests to the defendant that his objection
is significant and that the search waits upon his consent. By contrast,
where the defendant is merely told by the officer that the officer
would like to look in a particular place, there is not such a suggestion.

Closely related to the subject we have just been discussing is the
guestion of whether the giving or failure to give the Miranda warnings
to a defendant in custody has any bearing upon the validity of a con-
sent given by that person. One line of cases, as illustrated by Noa and
Harris, take the position that if the defendant was given the Miranda
warnings and executed a valid waiver with respect to his Fifth Amend-
ment rights, then there is nothing to the argument that the defendant
was entitled to a specific warning of his Fourth Amendment rights.
The somewhat questionable assumption seems to be that a warning to
the defendant that he has a right to remain silent carries with it the
notion that he has the right not to consent to a search,

But what if a defendant in custody is not given the Miranda
warnings, or what if he is given the warnings and does not waive his
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Fifth Amendment rights, after which the police obtain from him a
consent to search? Under one approach, the lack of the Miranda warn-
ings is held to invalidate the consent. Thus, in Williams it was held
that “the request to search is a request that the defendant be a witness
against himself which he is privileged to refuse under the Fifth
Amendment,” so that the failure to give the Miranda warnings inva-
lidated the consent, To the same effect is the Pelensky case, where the
court said that “the right to counsel, and the Miranda warning inform-
ing the accused of this right, while imposed to protect Fifth Amend-
ment rights in Miranda is more pervasive. It is not linked solely to
the protection of Fifth Amendment rights but applies in every
“critical” stage of the proceedings. Certainly a request to produce evi-
dence that is central to the prosecution’s case is a critical stage of the
proceedings agalinst the accused. The presence of counsel is an eifec-
tive check on the unknowing relinquishment of Fourth Amendment
rights just as it is an effective check on the unknowing waiver of Fifth
Amendment rights. Therefore, the production of evidence by an ac-
cused without the assistance of counsel or without waiver of counsel
where, as in Miranda, the defendant is under arrest, cannot be consid-
ered a knowing and intelligent act.” To the same effect is the Fisher
case, where the defendant was given the Miranda warnings but then
indicated that he did not wish to answer any questions and that he
would like to consult with a lawyer. Notwithstanding that fact, the po-
lice had him sign a consent to search form, which resulted in the court
holding that the search violated the defendant’s Miranda rights. “The
very purpose of the Miranda warnings are to permit a defendant to re-
fuse further interrogation and to enable him to obtain legal advise as
to his rights. The interrogating officers, in any case, when a defendant
so expresses himself and lodges such a request, sliould not continue in-
terrogation nor seek further to procure consensual admissions from

him, whether in the form of confessions, consents te,séarch, waiver of

privilege or otherwise. The argument of course is present that Miranda
was a Fifth Amendment case and did not countenance a Fourth
Amendment search and seizure claim. This court believes a defen-
dant’s Fourth Amendment rights are encompassed by Miranda. No
one here orally advised defendant, so far as the testimony discloses, of
his right not to consent to a search. Certainly this is a vital or critical
step in his case, and having asked for counsel he was entitled to advice
of counsel as to the consequences of what he was doing and as to what
would be required to obtain a search warrant.” There is, however, au-
thority to the contrary as represented by the Thomas case, where the
consent to search was obtained without the Miranda warnings, The
court observed that the answer to the problem before it depends upon
whether in requesting and obtaining the defendant’s consent for the
search of his apartment the police violated a value which Miranda was
designed to protect. Quoting from Miranda, the court says that what is
'subject to exclusion when a warning is not given are ‘‘statements,
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whether exculpatory or inculpatory, stemming from custodial interro-
gation.”" The court then goes on to assert that a consent to search, as
such,’is neither testimonial or communicative in the Fifth Amendment
sense, and that the giving of consent to search is more like speaking
for identification or furnishing a handwriting exemplar.

Moving now to what might best be characterized as consent by de-
ception, it is important to distinguish those cases in which the officer
engages In undercover activity, and thus is not even known by the
consenter to be a police officer, from those cases in which the officer’s
identity is known but he engages in some form of deception as to the
purpose behind the search which he desires to make. Taking the un-
dercover situation first, the leading cases are Lewis and Hoffa. In
Lewis, an undercover agent entered the defendant’s house to buy nar-
cotics, but the eourt upheld this activity by stressing the fact that the
defendant invited the agent in for this particular purpose so that the
home was “converted into a commercial center to which outsiders are
invited for purposes of transacting unlawful business.” In the Hoffa
case, the undercover informer working with the federal agents, did not
reveal to Hoffa his identity as a government informer when working
his way into Hoffa's confidence. The Supreme Court held that there
was no Fourth Amendment violation here in that the defendant was
not relying upon the security of his hotel room when he made state-
ments in the presence of the informer, As the informer was there by in-
vitation, this was only an instance of misplaced confidence by Hoffa.

The Lewis and Hoffa approach has been followed by the Illinois
courts, For example, you have the St. Ives case, where a policeman
posing as a customer to a prostitute obtained entrance into her apart-
ment. Relying on the Lewis case, the court quite properly held that
where a home is converted into a commercial center into which outsid-
ers are invited for the purpose of transacting unlawful business, then
thas business is entitled to no greater sanctity than if it were carried
on in a store, a garage, a car, or on the street, To the same effect is
the recent decision of our Supreme Court in the Abrams case, where the
defendant and his wife decided to hold a fund-raising party to raise
money for a war protest and posted public notices announcing the
date, place, time, admission charge and purpose of the party at sever-
al locations. Two police officers in plain clothes went to the party and
observed the sale of liquor without a license. Our Supreme Court, not
ing that the party was one of general public interest, that the leaflets
of invitation were directed to the public at large without regard to
their views on the war in Vietnam, and that the officers had paid the
charge for admission, concluded that this entry by the police in their
undercover capacity was lawful and thus any offenses occurring within
their plain view could be testified to. The police returned to the house
on a second occasion, but this time their identity was determined and
they were refused admission. Thus the court concluded that the activi-
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ties of the police in forcing their way into the premises on the secoend
occasion was not lawful and that offenses observed being committed in
their presence after gaining entry the second tirae would not be admis-
sible into evidence. However, the court went on to hold that the acts
of the various defendants in engaging in disorderly conduct, battery,
aggravated assault, and interfering with a police officer, could result
in their conviction notwithstanding the illegal conduct of the officers.
“This testimony was admissible because we hold that an accused can-
not effectively invoke the Fourth Amendment to suppress evidence of
his own unlawful conduct which was in response to the police actions
in viclation of the amendment.” At another point the court says ‘‘to
countenance, through the use of the exclusionary rule, what can be re-
garded as an unlawful species of self-help would be to encourage un-
lawful and retaliatory conduct. It would set a policy fundamentally in
opposition to a civilized rule of law.”

Somewhat different from the cases that have just been discussed
are those in which a known police officer deceives the criminal suspect
as to his objectives or intentions. For example, take the Brown case,
where a police officer, investigating the defendant for the crime of
murder, upon learning that the defendant owned a gun, suggested he
sell it to obtain money, and offered his services to attempt to find a
purchaser. The defendant turned the gun over to the officer, who then
had a ballistics test run on it, which disclosed that the gun had been
used in the murder. The majority says that this situation is governed
by Lewis and Hoffa and indeed suggests that this is an easier case be-
cause the defendant put the gun into the hands of one who was known
to be a police officer. The dissent cogently argues, however, that those
cases are different and that they stand for the proposition that a po-
lice officer may not exceed the reasonably anticipated scope of his
consensual intrusion. That is, in those cases the defendant consented
to actually reveal his wrong doing to another, and he tock the risk
that the other person would thereafter tell someone else, but here the
defendant had no reason to think that he was revealing criminality to
another as the gun was not handed over for the purposes of the ballis-
ties test.

~ There are some other cases which seem to be more in line with this
dissent. For example, in the Graves case, police officers obtained a
blood sample from the defendant by saying that they wanted to see if
he was intoxicated, but they actually wanted to check the blood type

for comparison with blood that was found at the scene of a rape. The

court held that in such a situation the state is limited to its stated pur-

. pose, for that is the only extent to which the defendant gave consent.

Similarly, in the Alexander case, postal inspectors informed a defen-
dant mail carrier that they were Investigating a theft of jewelry from
the mails, when in fact they were investigating the disappearance of
three test letters containing marked money. The court held in Alexan-
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der that this statement was designed to mislead the defendant into
giving his consent to a search which unearthed the marked money and
thus the consent could not be considered voluntary. That is, the defen-
dant consented because he knew he did not have the jewelry which the
postal inspectors elaimed to be looking for. It does not necessarily fol-
low, however, that a consent is invalid unless the consenter has been
informed in very precise terms as to exactly what the police are look-
ing for. Compare with Alexander, the Bailey case, where postal in-
spectors approached the defendant and took him to their office with
his consent indicating that they were investigating the fact that a let-
ter he had handled that day had not been properly accounted for. He
denied any knowledge of the letter and then told the inspectors that
they could search his wallet, They did so and found the marked
money which had been placed in the envelope in question. The defen-
dant relied upon the Alexander case and asserted that his consent was
obtained by trickery and fraud because there was no mention of
marked money in advance. The court distinguished Alexander, how-
ever, by noting that here the purpose of the investigation was fully
and truthfully stated, as the inspectors were indeed looking for the let-
ter.

Somewhat related to that point is the fact that it is possible for a
defendant to limit his consent in certain ways, in which case the police
must confine their search to the boundaries of the consent. For exam-
ple, take the Schmoll case here in Illinois, The defendant, a doctor,
was in custody on an abortion charge, and he consented to have inves-
tigators for the prosecutor take from his office the records concerning
the patient on whom it was claimed he had performed an abortion.
However, the investigators did not stop there but went through other
records in the doctor’s office, resulting in their acquiring information
concerning the doctor's performance of three other abortions. The
court quite correctly held that the doctor had consented only to the
search for and seizure of one of the records and that thus the others
were not admissible. T'o the same effect is the Dichiarinte case. The
defendant was arrested in his car for a sale of narcotics and in response
to a question of whether he had any narcotics in his home he told the
officers that they could go to his home and look for narcotics because
he did not have any. After the search had been in progress for ap-
proximately forty-five minutes, one of the agents opened some person-
al papers and examined them and found that they were currency
exchange receipts, which were thereafter admitted against the defen-
dant in an income tax evasion prosecution. The court concluded that
since the defendant had granted permission only to search for nar-
cotics and inasmuch as at least some of the papers were not in plain
view but had to be opened and read, and their eriminal character was
not being apparent on the surface, the defendant’s consent did not ex-
tend to the acts of the agents in opening and reading these documents.
However, do not assume from this that when consent is obtained to
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search for specifically designated items that a seizure of other items is
never permissible, for that is not the rule. Assuming no initial decep-
tion by the police, if they are searching for certain items and come
upon other incriminating evidence within the scope of that search,
that evidence may be seized under the plain view doctrine, Illustrative
is the Brett! case, where the defendant consented to a search of his
premises in response to a request which was phrased in terms of a
search for furs and jewels. While conducting a search the police came
upon a driver’s license which connected the defendant with the rob-
bery in question, and the court held that the license was admissible in
evidence under the plain view doctrine.

I have used the phrase implied consent in the outline to cover that
category of case in which an attempt is made to justify the search be-
cause the defendant chose to engage in activities notwithstanding
prior notice to him that he would be subject to some search or inspec-
tion if he did engage in those activities. I suppose another way to
state the government’s argument here would be that the Katz case
only protects a justified expectation of privacy and that no such ex-
pectation exists wheri this prior notice-has been given. However, this
argiment has not generally prevailed, which illustrates the point that
the government may not take away a person’s Fourth Amendment
rights simply by advance notice that such is to be done. Thus, in the
Lopez case, the court held that a weapons search of persons boarding a
plane for the purpose of preventing sky-jackings, could not be upheld
solely on the ground that a notice had theretofore been posted advis-
ing everyone that they would be subject to a search if they entered the
hoarding area. As the court pointed out, any implied consent here
would be inherently coercive, as the government cannot condition the
exercise of a defendant’s constitutional right to travel on the volun-
tary relinquishment of his Fourth Amendment rights. To the same ef-
fect are the McCloskey and Watkins cases, both concerning the search
of a dormitory room of a college student. Neither a provision in the
lease nor a college regulation stating that these premises would be sub-
ject to inspection was a basis for permitting the police to make a war-
rantless search of those premises.

But the situation may be somewhat different when the defendant
is in a special category whereby he does not have precisely the same
Tourth Amendment protections as the general public, as in the Mason
case from California. That case involved the legality of a search con-
ducted pursuant to the terms of a condition of the defendant’s proba-
tion requiring him to submit to a search by police officers at any time
without the necessity of a search warrant. The court upheld the validi-
ty of this condition, under which the police found the fruits of a bur-
glary in the defendant’s house, noting that in granting probation
courts have broad discretion to impose restrictive conditions to foster
rehabilitation and to protect public safety, and that judges are autho-
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rized to impose any reasonable conditions as they may determine are
fitting and proper to the end that justice may be done and specificaliy
for the reformation and rehabilitation of the probationer, The court
then concluded that the condition imposed in this case was reasonable
because it was reasonably related to the defendant’s prior criminal
conduct (possession of marijuana) and was aimed at defering or discov-
ering subsequent eriminal offenses, particularly in light of the high re-
cidivism rate for narcotics offenders. As to the defendant’s claim that
a probation condition of this kind violates his Fourth Amendment
rights, the court responded that persons conditionally released have a
reduced expectation of, privacy, thereby rendering certain intrusions
by governmental authorities reasonable which would otherwise be in-
valid under traditional constitutional concepts. Two members of the
court dissented, observing that a denial of Fourth Amendment rights
can hardly aid in the rehabilitation of a eriminal offender, and that
any authority to search should be limited to the probation officer, who
is more aware of the necessity for surveillance in each individual case
than are regular law enforcement officers,

Let us turn now to what I have designated in the outline as third
party consent, the situation in which the consent in question was given
by a person other than the one who ends up being the defendant in
the eriminal case. In those situations there are always two separate
and distinet issues to be resolved. One of them is whether the consent
given was voluntarily and perhaps knowingly made, which involves
the factors we have already discussed, and the other is whether this
particular individual was in a position to give a consent which will be
effective as against the defendant. Our present concern is with the sec-
ond problem.

It may be useful at the outset to note the manner in which the
United States Supreme Court has handled this issue in the few cases of
this kind which the court has had oceasion to deal with. Let’s begin
with the Stoner case, involving consent by a hotel clerk to the search
of guest’s room. The Supreme Court employed an agency theory in
that case. Since it was the defendant’s constitutional right which was
an issue, the court said that that right could be waived only by him
“either directly or through an agent.” In Bumper, on the other hand,
although the court held that the grandmother’s consent was not volun-
tarily given, it was assumed that had it been voluntary it would have
been effective against the defendant because the grandmother owned
the house that was searched and the rifle that was seized. The emypha-
sis there seems to be on notions of property rather than notions of
agency. Then, more recently, comes the Frazier case, where the court
upheld the consent given by the defendant’s cousin to the search of a
duffel bag jointly used by the two men. The decision there was based
upon the fact that the defendant “must be taken to have assumed the
risk’" that the cousin would allow someone else to look inside. This ap-
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proach, I would suggest, is most consistent with the “new” Fourth
Amendment dimensions given in the Katz case, where the emphasis is
upon the defendant’s expectation of privacy.

Turning now to the various situations, the most common situation
has been that in which a spouse of the defendant has given consent,
and the prevailing view is that such consent is effective. This result
has frequently been reached in Illinois on the ground that the spouse
has joint ownership or occupancy of the premises searched, Recently,
some conflict has developed as to whether that consent will be effec-
tive when the interests of the two spouses are not identical, In the Ca-
bey case, for example, the court observed: “A new and intruding
element which has not been isolated heretofore may be said to distin-
guish a third class of cases, This element is the consenting party’'s
agreement to the search out of motives of hostility to the other, made
with the intent to harm him by an antagonistic consent. Where it is
possible to identify this element a serious question would arise whether
the right to consent is not spent when it reaches this point of deliber-
ate antagonistic intrusion on the rights of the other who has an equal
right to possession or control. This would be especially true where a
wife Infentionally acts against her husband’s interest, since she would
not be acting in harmony with the marital relationship from which her
joint right of ownership or control is derived, but an antagonism to
it.” That limitation has been rejected here in Illinois and in some oth-
er states, but is is worth noting that the validity of the comments
which I read to you out of the Cabey case depend upon the underly-
ing theory upon which one is operating. For example, if one actually
thought that these cases were to be governed by an agency type of
analysis, as suggested in Stoner, then it could be foreibly argued that
the wife is no longer the husband’s agent when she is deliberately act-
ing contrary to his interest. The argument is less forceful when one
moves to a property type of analysis, but as noted in Cabey, there is
some room for the argument that the property right is tied to the mar-
riage relationship and thus the consent must be consistent with that re-
lationship. However, if one moves to the assumption of the rizk test of
the Frazier case, then it does seem appropriate to conclude that one
does assume the risk that a spouse might act contrary to ones own
interests.

As to the parent-child situation, the courts have generally held
that either the father or mother may consent to a search of the child’s
room in the parent’s home, although it may be otherwise where the
child has reached adulthood, particularly if the child is paying some-
thing in the nature of rent for the use of his room. In such a case he is
more in the nature of a tenant. As to consent by a young child, the
cases are in general agreement that a child may not give consent to a
full-blown search of the entire premises, but does have authority to
admit police and other visitors inside the house into areas where visi-
tors are usually received.

Rl AL 5 s o b

e e o i e s A A e A




162 ILLINOIS JUDICIAL CONFERENCE

As to the landlord-tenant and co-tenant situations, quite clearly
the landlord may not consent to search of the tenant’s quarters, and
this is true even though the landlord has reserved some right of inspec-
tion of the premises. The iandlord or any tenant may, however, per-
mit search of areas of common usage. Co-tenants may give consent
effective against each other, although careful consideration must be
given to the extent of a search under such circumstances. Quite ob-
viously two or more persons who are sharing quarters may have an ex-
pectation of privacy against each other with respect to certain private
areas where their personal effects are kept. Some courts have had diffi-
culty with the case in which the person who turns out being the defen-
dant is standing by asserting that he does not consent while a co-
tenant permits the police to make a search of the premises. Here again
it may make some difference whether one is relying upon an agency or
expectation of privacy theory.

In the employer-employee situation, the employer may consent to
search of a work area but not to places where the employee keeps his
personal belongings. This is certainly consistent with the expectation
of privacy theory. A somewhat different approach may have to be tak-
en where the nature of the employment is unusual, and thus, in the
Tidwell case, the court properly concluded that the captain of the
guards in the Cook County jail could give consent to search of one of
the guard’s lockers. An employee may waive his employer’s rights only
if he holds a position of substantial responsibility and authority as to
the place searched.

As to the bailor-bailee situation, it is important to scrutinize the
facts of the particular bailment carefully in order to determine what
the expectation of privacy actually is, One important consideration, of
course, as in the Sartain and Holzhey cases, is whether a part of the
bailed goods were secured against intrusion. The vehicle cases have
heen particularly difficult, but as suggested by Casey and Potman, it
is useful to consider again what the nature of the bailment was and
particularly whether the bailee was expected to enter a certain area of
the car in connection with his use of it. Perhaps the most difficult kind
of case in which to apply the Supreme Court’s assumption of risk theo-
ry is that in which the police do something with the bailed goods
which the bailor would never have contemplated the hailee doing on
his own. This point can best be illustrated by looking at the facts of
two recent cases concerning items of clothing that were left at cleaning
establishments. In the Howe case, 2 manager of a cleaning establish-
ment permitted police officers to examine certain clothing that the de-
fendant had brought in for cleaning, and upon examination it was
determined that the clothing had heen stolen. The court rejected the
defendant’s contention that the consent by the manager of the clean-
ing establishment infringed upon his reasonable expectation of priva-
¢y, noting that the manager had authority to admit the police and
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allow them to search the premises and that the defendant knew that
the suits would be handled and examined by many persons and he
made no effort to conceal the suits ar to restrict the number of persons
who would handle them. Compare that situation, if you will, with the
Clarke case, in which the police went to the cleaning establishment
where the defendant had left his jacket and obtained the jacket and
took it to the erime laboratory for microscopic examination which un-
covered some minute fibers on the jacket matching those in the murder
victims clothing, The majority of that court rejected the argument of
the defendant, again saying that since he knew the suit would be sub-
ject to public view and handled by many persons that he had assumed
the risk. Considering the nature of the police investigation, that seems
to be stretching it a bit.

Finally, I must say a word about the apparent authority doec-
trine. It is illustrated by the Gorg case from California, where the po-
lice asked the owner of a house if they could search the premises and
were given authority to do so, but it later turned out that the owner
did not have all of the authority he claimed to have and that he could
not give consent to search a particular room which belonged to a ten-
ant. The California court took the position, however, that the police
had made a reasonable inquiry into the authority of the owner of the
house and were entitled to act on the basis of the authority which he
elaimed to have. This is consistent with the notion that the Fourth
Amendment only preseribes unreasonable searches, which we have not-
ed many times today is one of the two competing theories in this
whole area. It should be noted that the United States Supreme Court
in the Stoner case asserted that it would not follow “strained” applica-
tions of the apparent authority doctrine, but this is an understandable
statement given the facts of that case. There the government claimed
that the police could assume that the hotel clerk had authority to
search a guest’s room because he asserted that he did have such au-
thority. This may be distinguished from the Gorg case in that in Ston-
er the situation was one of a mistake of law rather than the mistake of
fact. If it is a true mistake of {met, and assuming that it is the reason-
able search theory which controls, then it would seem to me that the
apparent authority doctrine should prevail.

However, it has not prevailed in Illinois, as is illustrated by the
Miller and Rodriguez cases. In Miller, the defendant was arrested for
abortion at a private home where he was employed to care for a bed-
ridden invalid. At the time of the arrest the officer asked the owner
of the home if he could search an automobile in the garage, a vehicle
which the officer had previously determined was registered in the
name of the owner of the home. The owner gave her consent, and the
officer searched the trunk of the car and discovered a bag containing
medical instruments and supplies. It was established at the trial that
the car was actually owned by the defendant and not by the owner of
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the house. Relying upon the Stoner case, our court held that the arti-
cles found in the car should have been suppressed regardless of the of-
ficer's good faith in making the search and his reliance upon the
consent given by the owner of the house. Similarly, in Rodriguez, the
defendant was arrested for burglary and the police then went to his
apartment and asked the woman living there (who he had previously
identified as his wife) whether they could search the apartment, The
woman indicated that she was not married to the defendant but that
she had been living with him for some time. Given the fact that the
defendant had referred to the woman as his wife and that she had told
the police that she lived there, the trial court indicated that this would
be a basis for finding that the woman had authority to consent. How-
ever, during the course of the trial additional facts were brought out
showing that while the woman slept with the defendant there at night
shie actually resided with her child at her mother's home, her clothes
were kept at her mother’s home, and she did not pay any portion of
the rent for the hotel room in which she consented to the search. Be-
cause of these additional facts brought out during the course of the
trial, the appellate court held that the consent was not authorized. I
would suggest that in both of these cases the police acted in an entire-
ly reasonable fashion and that they should have been allowed to act
upon the facts as the reasonably appeared to them.

Part II—Search and Seizure by Professor Bowman

I'm going to talk about stop and frisk. Before I get into the cases
which are in the outline, I’d like to give you a little background of
stop and frisk so you will understand why the Supreme Court’s 1968
Terry decision was such a tremendous opinion. It has quite a long
background which I'l! go through quite briefly and then get into the
¢ases.

I think the main problem in the stop and frisk area is the eternal
conflict between the concern of citizens about representatives of the
sovereign power interfering with their personal liberty and freedom of
movement, and, on the other hand, their desire to have the same rep-
resentatives protect them against the depredations of the eriminal ele-
ment in the community and protect them in their persons and their
property. That has been an eternal conflict, And so what can the po-
lice do? How far can they go?

The early common law permitted the detention of unknown per-
sons wandering around at night until they could satisfactorily explain
whom they were and why they were abroad at night. This was carried
over into the colonies in this country. Massachusetts, without formaliz-
ing it until rather recently, followed the same rule. Anyone unknown
wandering around {of course, in the early days in the small communi-
ties, everyone knew everyone else) was asked by the authorities who he

1972 REPORT 165

was and what was he doing. I suppose that’s the basic question that we
tallc about in stop and frisk. What are you doing? Why are you here?
And yet, it has always been said that any restraint at all, any stop-
ping of a citizen, is an arrest. You are interfering with his freedom of
mevement, so you have to have prohable cause in the traditional
sense.

When we get into investigating unusual movements of people uni-
dentified, we expect our policemen to ask them what they are doing.
If probable cause is required, how can the police operate? Although
Massachusetts had an earlier formulation of it in their statute, in 1972
the Uniform Arrest Act permitted the delention without arrest for a
period of up to two hours to investigate. However, the Uniform Arrest
Act was only adopted in three states, Rhode Island, New Hampshire
and Delaware. So it really never caught on as far as the legislatures
were concerned.

In the late forties, practically all the states adopted what we now
call the shoplifting statute. This statute permitted a merchant, his
agent or employee, to detain a person in the store that they reason-
ably suspected had wrongfully taken merchandise until they could as-
certain whether or not it was wrongfully taken. Most of those acts are
the same today. Ours is in 10-3(c) of the Illinois Code. You will note,
it says specifically that this is not an arrest. Most of the shoplifting
statutes say specifically that this detention would not be an arrest. Of
course, it does not require probable cause because if it did, they could
probably make a citizen’s arrest. In many of the states which adopted
the shoplifting statutes, the constitutionality of the statutes was re-
viewed. None have ever been held unconstitutional. Tt never went to
the U.S. Supreme Court. So we never had any controlling decision na-
tionwide as to what a stop meant as far as probable cause was con-
cerned,

During the 1950's, many of the highest courts of the states, in-
cluding California and New York, held that the police have the in-
herent power under suspicious circumstances to stop and detain briefly
a person to inquire as to his identity, where he lives, and what he is
doing. This is similar to the common law. Still, there was no statutory
formulation of this guideline as far as the police were concerned. But
it was lield by the courts to be an inherent power. In Illinois, in a cou-
ple of cases (which I'm sure you are all familiar with, although they

.are not in our outline) the courts indicated that the police in this State

have this inherent power.

In 1963, the Joint Committee to Revise the Illinois Critninal
Code, in the first tentative draft (which was publicized, and which we
discussed with lawyers and people all around tha State before we went
to the legislature), we made a proposal which included a stop and frisk
provision that, under reasonable circumstances, a law officer could
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stop and detain for a reasonable time a person to inquire as to his
identity and his home address, why he is where he is, and the circum-
stances of his presence. We didn’t put in a time limit on it, but we did
say any period of detention longer than four hours would be prima
facie unreasonable, and therefore, it would be on the police to prove
that it was reasonable to detain them longer, thinking about the early
morning hours when you couldn’t check out the story and might need
a longer time. But at least the burden would be on the police to prove
this.

We expected considerable opposition from the civil libertarians,
and we weren't disappointed. We got it as soon as it was published.
One thing we didn't expect or anticipate was the opposition of the
Chicago Police Department as articulated by then Commissioner O,
W. Wilson. They were very much opposed to it. The rest of the State,
the Ilinois Police Association, endorsed it. They wanted it. But the
Chicago Police Department did not. Since we had a lot of other things
in the Code of Criminal Procedure that we wanted to get through the
legislature, we thought it best not to fight them all, so we just deleted
it and never submitted it to the legislature. I suppose we should not
have been to surprised at the opposition of the police, because, several
yeats prior to that in Wisconsin, a similar provision had been defeated
because the police opposed it. I think you can understand that they
wanted to keep their own practices, and they didn’t want any statuto-
ry formulation of it.

In 1964, the New York legislature adopted a so-called stop and
frisk law. Tt was similar to the Illinois proposal of 1963, except they re-
stricted it to felonies and certain specified serious offenses. In 1966,
the American Law Institute Advisory Committee on Model Code of
Prearraignment Procedure adopted a very detailed provision in their
first tentative draft on stop and frisk. They provided for a detention

of twenty minutes. But I can assure you as having been a memberof

that committee, even that detailed and limited provision was only
adopted over the vigorous opposition of a strong minority. It never
got any further. I think it was finally adopted in the final draft in
some revised form, but in 1966 we didn’t have Terry, so the final form
was qualified by Terry in 1968.

Now, I have given you this brief outline of the background of the
stop and frisk controversy so that you would understand why in 1968,
just four years ago, the turmoil, controversy and confusion existed in
the courts and among lawyers throughout the country.

Only the New York statute, at that particular time, specified the
guidelines for the police in detaining a person short of arrest other
than the shoplifting statute. One hand, the proponent said well, this is
not arrest; it's only a slight intrusion into the freedom of movement,
the personal liberty, and we don't need the traditional probable cause,
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We can do it on suspicion. On the other hand, it was argued that any
detention is an arrest, and it must be on probable cause. And so the
controversy raged, and the Supreme Court had many opportunities to
decide the question. Some of you may remember Patrick Henry in this
community. They had a chance to decide it at that time, about
1957-58. But the government conceded that when they stopped Henry,
this was an arrest. Most lawyers around the country couldn’t under-
stand why they conceded that the minute you stop a person on the
street, this is an arrest. Because you stop a person for any reason, to
tell him his shirt tail is hanging out, or his muffler needs fixing or
something else, it 1s not an arrest. But the Supreme Court never decid-
ed 1t because the government conceeded it was an arrest,

But, finally in 1968, just a few short years ago, they did, Terry in-
volved the downtown business distriet of Cleveland. A policeman, Me-
Fadden, with thirty years experience on the force and nineteen years
as a member of the detective division, civilian clothes, patrolled that
area on foot; primarily for shoplifters. But it was a high crime area,
armed robberies, burglaries and so forth. About 2:30 in the afternoon,
he observed two men on a corner conferring with each other. And then
one of them would walk down, look through s window of a store, and
go three or four paces, and then return and confer with his partner.
Then his partner would walk down, look intently through the window
and the doorway, and then come back. On the way back, they would
peer into the window in the store. They did this six or eight times. By
this time, McFadden was interested in what they were doing. He
stopped, and started watching them. Then a third man came down the
street. He stopped and conferred with them briefly, and then he went
on down the street, peering into the store as he passed and turned the
corner and disappeared.

After he had disappeared, the first two repeated the performance
about three or four times. McFadden becamie really interested because
he thought they were casing the joint to hold it up immediately or at
some later time. When they walked down the street, he followed them.
They turned the corner and met the third guy about halfway down
the block. McFadden went up and asked them who they were and
what they were doing, Terry mumbled something, not very clearly as
McFadden later testified. He immediately whirled him around, patted
him down, felt something hard in his topcoat pocket, reached in and
pulled out a gun, Of course, then, he had all three of them put their
hands up against the wall and searched the second man that Terry
had been talking to. He felt a metal object, reached in and it was a
gun, The third man did not have a weapon. McFadden called the po-
lice station. They were charged with unlawful possession of weapons
and convicted. The Supreme Court of Ohio affirmed. The U.S. Su-
preme Court granted certiorari.
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So in June of 1968, they decided (for the first time in all the years
of the controversy about the limits of police officers’ actions in stop-
ping and delaying citizens) what the police could do. The Supreme
Court in Terry held, “that where a police officer observes unusual
conduct which leads him reasonably to conclude in the light of his ex-
perience. ..” (Note that) — “that criminal activity may be afoot and
that the persons with whom he is dealing may be armed and presently
dangerous, where in the course of investigating this behavior he identi~
fies himself as a policemen and makes reasonable inquiries, and where
nothing in the initial stages of the encounter serves to dispel his rea-
sonable fear for his own or others safety, he is entitled for the protec-
tion of himself and others in the area to conduct a carefully limited
search of the outer clothing of such persons in an attempt to discover
weapons which might be used to assault him.”

Rather a long sentence, but that in a nutshell is the holding of the
Court in Terry. Note that it deals only with the search or *the frisk”;
the limited search which they said is all that police can do. They said
further, “We decide nothing today concerning the constitutional pro-
priety of an investigative seizure upon less than probable cause.” So
they seem to be saying, we are deciding the authority to make the
frisk, the limited search, but not in making the stop.

In the coneurring opinion Mr. Justice Harlan says by implication
they have to rule on, and they are ruling on, the right to make the
initial stop or seizure, because how are you going to make the frisk
without making the stop? They talk about initial inquiries, and to do
this, you have to stop the person you are questionning.

The significance of Terry 1 suppose is, at least as far as the tradi-
tional controversy is concerned, the matter of labels. We had always
said, this is not an arrest, therefore, you don’t need probable cause. It
is merely a stop. It is not a search because it is & mere patting down.
You don’t need arrest to do that. The Supreme Court in Terry said we
don’t care what labels you use, we are dealing with the Fourth
Amendment protections. The Fourth. Amendment does not say any-
thing about an arrest; it does not say anything about a stop. It
doesn’t use the word “frisk.” All that the Fourth Amendment covers is
the right of the people to be secure in their persons, houses, papers
and effects against unreasonable searches and seizures and that it shall
remain inviolate, It then states no warrant shall be issued but on prob-
able cause.

The Court said McFadden had no warrant in this case, so we are
not dealing with the second part of the Fourth Amendment. We are
only dealing with the first part, that is, is this a search or seizure;
and, secondly, is it reasonable? That’s all we are dealing with under
the Fourth Amendment. We don’t eare what labels you use.
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First of all, they addressed themselves to whether or not this is 8
seizureé when you stop a person. And they said anytime you restrain a
person of his freedom of movement and liberty, this is a seizure under
the Fourth Amendment. We don’t care whether you call it a stop or

what you call it. It's a seizure. It is entitled to Fourth Amendment
protections.

Secondly, when you, in public on a public street in the middle of
the afternoon, in downtown Cleveland subject a citizen to patting
down his outer clothing (we don’t care whether you eall this a frisk or
search or what you call it) it comes within the protection of the Fourth
Amendment. So it is a search. ‘

Now, having disposed of that controversy which had been raging
for so long, they said: But this is only the beginning of the inquiry.
The next one is since we are not dealing with a warrant so we don’t
have to talk about probable cause, all we have to do is ask, whether it
is reasonable, because the first part of the Fourth Amendment doesn’t
mention probable cause at all, It says the right of the people to be se-
cure in their persons, houses, papers and effects against unreasonable
searches and seizures shall remain inviolate. It doesn’t say anything
about probable cause. So they said the question is whether or not this
search was reasonable. And then they went on to say what I just read,
that under the circumstances this is reasonable. :

This opinion left a lot of questions to be answered. I will briefly
try to run through some of them. They are all in your outline and are
grouped so that you can see the areas of problems that we still have.

On the same day, they decided two other cases, companion cases,
Sibron and Peters. Sibron involved a narcotics pusher known to the
police.- The police officer on patrol during his shift followed him
around -for about eight hours, and noticed that he talked to a number
of known narcotics users. Finally, he went into a little cafe or roadside
restaurant, talked to a couple in there, and then started eating, The
officer went in and said, “Step outside, I want to talk to you.” As

~ they got outside, the officer said, “You. know what I want.” Sibron

said, “Yes.” And he started to reach into his inside jacket-pocket, The-

officer reached in and pulled out an envelope. He opened it. Tt con-
tained narcotics.

The Supreme Court reversed. They said he did not have probable
cause to arrest Sibron.-All that he had observed was Sibron just talking
to other people, known addicts, of course. Maybe Sibron was an addict
too. But there was nothing that would lead to probable cause in that.
So he had no probable cause to arrest. He did not arrest him. He did
not do what they had specified in Terry, which involves a two stop
procedure. They emphasized (this is Terry) that first you have to pat
him down. That's the first step, the patting down of the outer clothing
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regardless of what you call it, frisk in the terminology of the police.
Then, if you feel something that feels like a weapon, then you are en-
titled to reach in, as McFadden did in Terry. You can reach in under
the surface of the outer clothing and extract the object, But the Su-
preme Court said in Sibron, the police officer didn’t do this. He didn’t
pat Sibron down at all. He just reached in and pulled the envelope
out. And obviously, Sibron didn’t have a weapon when the police offi-
cer got the envelope. Yet the police officer went ahead and opened the
envelope.

The other companion case decided the same day was Peters, This
involved a New York policeman off duty in his apartment on the sev-
enth floor of an apartment building. He heard some noises outside. He
had just stepped out of the shower. He opened the door, looked out.
He saw two strange men tiptoeing around, listening at the door of the
apartment opposite his. He had never seen them before. He had lived
there for about five or six years. So he got suspicious. He went back,
called the police, dried himself, put on some clothing, got his service
revolver, went back, opened the door. They were still tiptoeing
around. When they saw him, ‘they started running, headed for the
stairway. He chased them, and caught one of them on about the fifth
floor. He quickly patted him down, felt something hard, reached in,
pulled it out. It was burglary tools,

The Supreme Court majority said that he had probable cause to
arrest the man at that point. They didn't really deal with the case on
the stop and frisk basis, although a couple of the concurring justices
indicated that even if he did not have probable cause fto arrest under
Terry, which they decided the same day, he should have investigated.
He should have patted him down because he suspected burglary, rob-
bery or something else. When he felt something hard, he should have
investigated further, even though it turned out not to be a weapon,
but burglary tools, He had a right then to charge him with possession
of this contraband or illegally possessed articles. Peters was convicted.
The Supreme Court affirmed the conviction.

This emphasizes two things again. Even though Peters was based
on probable cause to arrest, he didn’t arrest Peters, He just stopped
him, grabbed him, patted him down, reached in, got the burglary
tools. He didr’t say *“You are under arrest,” or anything else. But

"~ when he forcibly stopped him, I guess he was under arrest. But under
Terry, it would have been a stop rather than arrest. And that was one
of the problems that some of the concurring justices had.

Within two months after Terry, the Illinois legislature adopted a
stop and frisk statute. It was approved by the Governor and became
effective on August 21, 1968. The stopping part of it is contained in
section 107-14; the frisk is in 108-1.01 of the Code of Criminal Proce-
dure. The stop provision provides that when a peace officer “reason-
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ably infers” from the circumstances that a person has committed, is
committing or is about to commit an offense, he may detain him for
questioning and inquire of his identity, his residence, and an explana-~
tion of his actions. It specifies that the guestioning must take place in

the area of the detention and it has no time Lmit. It just says he may
detain him.

The frisk portion, section 108-1.01, says when he “reasonably sus-
pects.” T don’t know why in one they said when he “reasonably in-
fers,” and in the other they said when he “reasonably suspects” that
he is in danger, he may frisk the person for weapons. We wondered
about that, whether or not it was more restrictive or more expansive
then Terry or whether it attempted to be.

Sometime in 1971, it finally got the the Illinois Supreme Court. In
People v. Lee, the Illinois Supreme Court says the Illinois provisions
are not more restrictive and not more expansive than the holding in
Terry. You don’t have to worry because of the difference in language
that is used in our statute. You still go back to Terry and the lan-
guage used there and what is permitted by Terry because our statute
as interpreted by the Illinois Supreme Court is not intended to be
more restrictive or expansive than Terry.

Having said this, it still leaves some questions. I'm going to run
through them briefly. You have the citations in the outline. I might
say first under temporary seizure for investigation, the grounds are
reasonable belief that criminal activity may be afoot. In what respect
does this differ from the probable cause required for an arrest? Our
courts just say probable cause exists when, under the circumstances, a
reasonably prudent man would come to the conclusion that a crime
has been committed or is being committed, and the person to be arrest-
ed has committed it.

How does the test for a stop differ from probable cause? Recause
the Supreme Court said that something less is required than that
which is needed for the traditional arrest, which they recognized as
being the taking of a person into custody so that he may be fortheom-
ing to answer for the commission of an offense. Some of you may re-
call that that’s the way we submitted the definition of arrest before
the legislature in 1963. They always have to amend things, so they
amended it and said an arrest is taking a person into custody. Police-
men take people into custody a lot of times, take them to the hospital

for their own treatment and so forth. It is not arrest. They don’t in-

tend to hold them:to answer for an offense. And the Supreme Court
recognized this difference, that arrest traditionally is the taking into
custody so that he may be forthcoming to answer for the commission
of an offense or a alleged offense. They said that traditionally the
probable cause, or the probability required, is that it must be more
probable than not that a crime has been committed, and that the per-
son to be arrested has committed it,
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Now, what does a stop entail? What degree of probability? The
Supreme Court in “Terry said a substantial probability. They didn’t
say more probable than not. They merely said a substantial probabili-
ty. And, of course, many writers and authors and courts have speculat-
ed on this. Might be as low as thirty-three percent instead of fifty-one

~ percent for arrest? It has to be more probable than not, which means

at least a minimum of fifty-one percent probability that a crime has
heen committed and that he has committed it. A stop, may be thirty
percent, thirty-three percent, maybe even twenty percent, That is a
substantial probability.

So we are dealing with a relative concept. And the Supreme Court
never said what degree, they just said a substantial probability, And
you can make your own decisions when it comes before you as to what,
under all the circumstances, constitutes a substantial probability.
Something else they said about McFadden, they said he would have
been derelict in his duty if he had not investigated further this pecu-
liar behavior. People window shop. That’s what windows are for. But
this was very peculiar; a man of his experience would have been der-
elict if he didn't investigate further. As the cases come before you, you
can think whether the policeman should have looked into this further
or shrugged his shoulders and left? Well, I'll get into that now.

First of all, you have information from a known but untested in-
formant. Not a reliable informant, not one that has given reliable in-
formation in the past, but you know him. In the Boykin case, an
assistant principal of the school said one of the boys had a gun. He
had never given reliable information before. The Illinois Supreme
Court said why would he say that one of the boys had a gun unless he
had reason to suspect it, Why would he tell police officers this? So
they said that the officers had a basis to waif for the boy when he
came out of his classroom snd to frisk him.

The Mason case involved telephene information from a service
station owner. But there he said they may have narcotics on them in a
certain location in the car. The chief of police went there. He said that
he knew the service station owner, and he had given information to of-
ficers before, but the chief, personally had never received any. So as
far as he was concerned. the station owner wasn't a reliable informant.
The chijef went out, found the guv. He didn’t question him or any-
thing, and he didn’t frisk him. He iust arrested him, took him down to
the station. Down there, they searched him and found marijuana on
both the driver and the passenger. I put it in the outline not because it
is & stop and frisk case; but because of the next case, an anonymous
informer, In Mason, if the chief had started talking to him first and
asked him some questions and then frisked him, would this have been
valid? Well, the problem there is because in Terry we were dealing
with weapons, we were dealing with the possibility of violent erimes.

B
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And some courts have said that Terry only deals with violent crimes.
II} going back to Sibron, he is not going to hurt you with a couple of
pills or some heroin. You only have a right to frisk when you ‘think
you are in danger, So if it is not a violent erime involved, you have no
rlg}}t to frisk. This is what Justice Fred Lee said in Williams v. Adams.
Thi‘s was a case of a tip from an anonymous informant, He called the
poh'ce and said this guy has a gun and he has narcotics on him. You
notice the two. Now, as far as the gun is concerned this is violent.
Somebody might get hurt. The police didn’t know who called.

Ordinarily, a policeman would say why should I go out chasing
down these things, it’s probably a rumor or somebody just trying to
m.ake trouble. But anyway, they went out,. They found Williams and
his passenger friend. They frisked Williams, located a gun in his waistQ
band, which they took. This is in Bridgeport, Connecticut. They
placed him under arrest. Then, of course, they made a search inciden-
tal. to the arrest, in which they found narcotics in his clothing and un-

der the floorboards of the car, and under the floorboards, they also
found another pistol and a machete.

This was on an anonymous tip, no reliable informant or anything
e}se. The District Court in which Williams brought habeas corpus, af~
firmed his conviction and dismissed the habeas petition, The Cou;t of
Appeals of the Second Circuit reversed, and said the officers had no
probal?le cause. This was not a reliable tip. The probability of finding
the thing was not very great. He just had no reason to do it. It went to
the Supreme Court, and last Monday, on June the 12th, 1972 the
U.S.'Sgpreme Court reversed the Court of Appeals, and affirmeé the
conviction. I haven’t seen the opinion yet.

Mr, 'J t}stice Rehnquist wrote the opinion for the majority six to
three opinion, (I won’t tell you who dissented; you can guess if you
war}t to.) Rehnquist said, “The Fourth Amendment does not require a
policeman who lacks the precise level of information necessary for
pr‘obable cause to arrest to simply shrug his shoulders and allow a
crime to oceur or a criminal to escape.” In Mason where the chief of
police arreste.d the chap, you might wonder, well, if he had first made
) gm_;ple of inquiries and frisked him, wouldn’t this be valid under
WJ]J;an;s? Williams is an important decision. I hope you get a chance,
as soon as you can, to read it. I'm looking forward to reading it to see
exact}y what they held, because narcotics was involved, also. And as I
mgntloned, Judge Friendly, in his dissent in the Court of Appeals
sald,.“I would have great reluctance to hold that Terry applies to a
nonviolent E:rime”, meaning narcotics. And so we have that problem
f:he same t%ung that Terry points up. They said in Terry we hold noth:
ing today in regard to what is necessary for a seizure unless it is proba-
blek cause. Well, does this mean, taking all the cases together (cases
that have followed, and analyzing Terry) we have s case when they
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say criminal activity is afoot? Is dispensing drugs and pushing drugs
criminal activity? May you have cases where you can stop and ques~
tion, not for a violent crime, where you are entitled to frlsk? But do
you still have a right to seize and question in regard to a crime that
has been committed, is being committed or is about to be committed,

‘which is nonviolent in nature-—simple theft, shoplifting, that type of

crime? We give them authority to do that in the shoplifting cases 9:nd
in shoplifting statutes; and that’s nonviolent, So yv}.lat T’'m suggesting
to you is that the problem that we still have remaining (vs{hu;h the Su—
preme Court has not answered) is: Do we have typeg of eriminal activ-
ities that are not violent in nature where a frisk would not E?e
authorized, which cause danger to the officers, but where you still
have a right to stop the person and investigate in order to ’prever'xt a
crime or to apprehend a criminal? And I suggest that you give serious
consideration to this because it may well be that officers have the rlght
to frisk, and I think they should, because the Supreme Court saiud,
“Wherever criminal activity may be afoot.” This doesn't involve just
violent crimes, as many judges, and Judge Friendly, w‘hom I ,resgect
very highly, suggested. I think you can have a stop W1§h9ut a fr1§k,
but how can you have a frisk without a stop, I have difficulty vylth
that, even though in Terry they said that is what they were holding.
But I do think you can have a stop without & frisk. I get into trouble
with that second part of it.

I'm going to skid over the other ones in part “C’” of the outline.

What I want to get to is the airline hijacker case, Lopez, on the
implied authority aspect. Airlines hang a big sign, “Passengers May
Be Searched,” and when the passenger attempts to go aboard a plape,
does he thereby consent to search. That is one aspect of Lopez, \’ffh}ch
was covered yesterday. But there are other aspects. Actually,.axrhne
employees stopped Lopez after their magnetoqxeter detected him car-
rying metal. And remember now these are airline employee’s,g n‘c?t law
enforcement officials. They stopped him; restrained him of his liberty
and freedom of movement. They called a couple of U.S, ‘Marshalls as-
signed to the anti-skyjacking detail, who then escorted h_nn very cour-
teously to a nearby private room without any questioning. The’y.
frisked him, You do have a stop. You do have a frisk. But you don't
have any initial inquiries which were mentioned in Terry wherg the;
Court said, “and where the initial inquiries do not dispel the offl:cers
fears, then he may conduct a limited search.” In Lopez, you du‘in.’t,
have any initial inquiries. And some courts have yvondered if this is
necessary. Do you have to make any initial inquiries? In Lopez, thgy
just frisked him. They felt in his inside jacket pocket a .me‘tal contain-
er, They pulled it out, a little metal container about six m(':hes. long.
They opened it. It had narcotics inside. They charged I}lm with illegal
possession, He was convicted. The question on a motion to suppress

“was whether the whole operation was illegal.
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At the hearing on the motion to suppress, a psychologist who had
been active in the government’s program for devising their anti-
skyjacking program, testified. He said that together with the use of
the magnetometer to detect metal carriers, they had developed a pro-
file of hijackers or possible hijackers, They trained the airline employ-
ees in the use of this profile. First they detect the metal carriers. Then
they use a profile to determine whether they should be frisked and
further detained. Then he gave some actual statistics. He said of an
actual sample application of five hundred thousand passengers board-
ing planes, the magnetometer detected fifty percent, which would be
two hundred fifty thousand metal carriers. By use of the profile, .05 of
this number of metal carriers were actually frisked. That would be
twelve thousand five hundred that were actually frisked. Of this num-
ber, one out of fifteen or approximately six percent, that is .06 per-
cent, actually had weapons, which would come down to seven hundred
fifty. Out of five hundred thousand, only seven hundred fifty actually
carried weapons. Such a small percentage that it almost looks like a
dragnet operation. You go out and you inconvenience all these people
just to get a small percentage that might be violating the law.

Well, in Lopez the court took note of these statistics, and then
they went back to Terry in which the Supreme Court used the balanc-
Ing test that they did in Camera, which was one of the health inspec-
tor cases. In balancing the inconvenience to the citizen against the
passible hazards that might result from lack of further investigation,
the court in Lopez says it is just common knowledge — I don’t think
they used the word judicial notice, but they said it is just common
knowledge that the hijacking that we are having involves dangers to
innocent people, the passengers, and to the crew. The hazards are so
great that in balancing, the inconvenience to the citizen is very light,
because most passengers are willing to be frisked and searched. They
said that with the profile, even though a small percentage carry weap-
ons, that it is okay to stop and frisk. But then in Lopez, the airline,
had changed the government’s system by their own directive, which
they had issued, they had altered the profile, which actually weighted
it in favor of watching for blacks, for Cubans, for Latin Americans,
Chicanos, so it was weighted against a sertain class, For that reason,
the court in Lopes said: No, you can’t use that, If you had used the
government profile as it was devised, even with the small percentage,
that would have been all right. But when you weighted it against a
certain class, there is no reason for that.

I would like to discuss brief detention at the station. We say in
our statute, section 107-14, that the questioning shall be done in the
area in which he is detained. What if they take him down to the sta-
tion to question him or for a lineup or fingerprinting? They haven’t
placed him under arrest. They don't have probable cause. What I'm
talking about. is contrary to what we have always discussed before
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about arrests and probable cause, I'm saying you don’t have probable
cause; because if they did, they would arrest him,

How can they interfere with his freedom of movement? Well, first
of all, Davis v. Mississippl, for fingerprinting. This was a rape of an
elderly lady down in Mississippi, one of the rural counties. She could
only describe her assallant as a young black male. They lifted a fin-
gerprint off of the windowsill, and it didn't check out with any that
the FBI or anybody else had. So they were just looking for somebady
that would match the fingerprint. So what they did was to pull in all
of the young black males in the county, which in this particular rural
county was quite a number. They pulled them all in and fingerprinted
them, Davis’ fingerprints matched the one that was on windowsill.
The U.S. Supreme Court reversed this conviction. They said that fin-
gerprinting is an accurate method, probably the most accurate method
of identification. But they said they had no reason at all to suspect
Davis or any of the other young black males when they dragged them
in. So this in effect is a dragnet. You just can’t use this type of opera-
tion to find someone that may have commited a crime. They reversed.

The next one is for questioning, the Morales case. There they took
Morales down to the station, not under arrest. They told him he
wasn’t under arrest. But they gave him his Miranda warnings. You
don’t have to talk if you don’t want to, and if you don’t want to talk,
you can leave. They gave him the whole Miranda warnings. And then
they started questioning him. And shortly thereafter, he confessed.

The court said this was a!l right. They didn't have probable cause
to arrest. It is true they had him down at the station, but they had a
reason for guestioning him under Terry. All he had to do was say I
don’t want to answer any questions and leave. He didn’t. He agreed to
answer quesfions, and he confessed, They said that was all right.

Wise v. Murphy for a lineup. There the magistrate issued an order
for a lineup in a rape case after a person had been identified from
photos. That is, the vietim looked at a bunch of photos and said, “I
think this is the man’. She wasn’t too sure. They went out, picked
him up, brought him in. Put him in a lineup of six or seven other fel-
lows, This is not the case they mentioned in Wade, where in a rape
case they were talking about the suggestive nature of lineups may be
fatal. I'm sure you will recall this. They mentioned one rape case in
which they had a lineup of seven people, and six of them had pants
on. But in Murphy, they said that this is really similar to Davis. It's a
kind of fishing expedition, The magistrate really did not have guffi-
cient cause to igsue the order to bring in Wise and put him in a lineup.

In Biehunik, the police commissioner of Buffalo, New York, or-
dered a lingup of sixty-two policemen in order to determine whether or
not they were the ones who had committed brutal acts on people in an
apartment building from which a sniper had fired on the police, Then
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they had raided the apartment building. Some of them were accused
of brutality. The commissioner ordered all that were in the vicinity on
duty, all sixty-two of them, to lineup and to appear in uniform. The
policemen obtained an injunction against the lineup. The high court
reversed it and said, here you are not really dealing with prosécution
you are dealing with disciplinary action. Also, the image of the policé
is guch that they should try to identify the particular ones engaged in
this unpolicemanlike conduct so that the others will not be falsely ac-
cusec%. So the commissioner had reasonable cause or s, reason to order
tbe lineup, and they should do it, even though they didn’t know pre-
cisely which of the sixty-two had done it,

‘ Dionisio concerned voice exemplars for the grand jury investiga-
tion, to compare with other wire tampering recordings that they had.
The court refused it and said no, your jury is on a fishing expedition
here because the grand jury really doesn’t have any evidence as to
whet.her or not these are the people that did it. And it’s very similar to
‘Davzs.‘ It’s just a dragnet type of thing where you are bringing people
In trying to find somebody who did it.*

Bailey, which is a Chicago case, handwriting samples. This was a
conspiracy to defraud the U.S. Government in the E.O.C. funding,
funding Chicago street gangs. Some were charged with conspiracy,
others were charged with other offenses. They sought a court order for
certain of the defendants, not all twenty-three of them, but certain
ones to give handwriting samples so they could compare them with
forged instruments. The court refused to issue the order. They said
you are just on a fishing expedition. These people are charged with
censpiracy. They are not charged with forgery. And what you are
trying to do, just as in Davis, you are bringing them in and you are
trying to do things which are really just fishing expeditions. You are
trying to get evidence against people that you don’t have, as McFad-
den did in Terry. You con't have that reasonable or substantial prob-
ability that this particular person has done anything, And I suggest
that in all of your cases you have to make this distinction ; that's the
reason I wanted to get to this group of cases, that there is a distine-
tion. You just can’t go out and stop everybody in the block and search
them or frisk them, But you can’t do that under Terry. You have to
have some substantial probability, whether it’s twenty-five or thirty or
thirty-three percent or forty percent, But you must have some substan-
tial probability that this person is engaged in or about to engage in, or
has engaged in criminal activity. And you can’t go on this Davis
dragnet type of thing to bring in innocent citizens to try to get evi-
dence to convict him.

Thank you very much.

*Reygrsed on a writ of certiorari, U.S, v. Dionisio, 410 U 8. 1 (1973); concerning hand-
writing exemplars ordered by the grand jury see U.S. v. Mara, 410 U.S. 19 (1973).
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Part I1I-—Search and Seizure Lecture Outline

NOTE: Last year we distributed an outline dealing with all aspects of
this subject, but we only had an opportunity to discuss with you cer-
tain matters (i.e., protected areas and interests, probable cause, search
warrants, search incident to arrest). What follows is an updating of the
last portion of that outline, covering the topics we will be discussing
with you today. The cases cited are leading cases or cases which con-
tain particularly helpful discussion of the issues involved.

I. “CONSENT” SEARCHES
A. General considerations.

1.

Burden of proof: notwithstanding Code § 114-12, burden
is on prosecution, Bumper v. N.Car., 391 U.S. 543 (1968).

Nature of the inquiry: is it the state of mind of the per-
son allegedly consenting, under a waiver-of-rights theory,
as suggested, e.g., in Bustamonte v. Schneckioth, 448
F.2d 699 (9th Cir. 1971); or is it whether ‘“the officers, as
reasonable men, could conclude that defendant’s consent
was given,” under a reasonable-search theory, as in P. v.
Henderson, 33 111.2d 225, 210 N, E.2d 483 (1965); Supreme
Court has not opted, see, e.g., Bumper v, N.Car., supra.
Choice of theory can determine outcome; see U.S. v. El-
rod, 441 F.2d 353 (5th Cir. 1971).

B. The nature of consent; the relevant factors.

1.

Claim of lawful authority: Bumper v. N.Car., supra.

a. Statement by officer that he is there to search: Amos
v. U.S., 255 U.S. 313 (1921).

b. Presence of many police: U.S, v. Alberti, 120
F.Supp. 171 (S.D.N.Y. 1954),

c. Appearance at night: U.S. v. Roberts, 179 F. -Supp.
478 (D.D.C. 1959).

d, Invalid search warrant: P. v. Reid, 315 Ili. 597, 146
N.E. 504 (1925), or false claim of warrant, Bumper v.
N.Car., supra; except where response is no warrant
needed, P. v. Wetherington, 348 T11. 310, 180 N.E. 843
(1932).

a. Threat to obtain search warrant: compare P. v. Mag-
by, 37 Iil.2d 197, 226 N.E.2d 33 (1967) (not coercive)
with U.8. v. Boukater, 409 F.2d 537 (5th Cir. 1969)
and Simons v. Bomar, 230 F.Supp. 226 (M.D.Tenn.
1964) (coercive unless there was probable cause or it
was only said they would seek a warrant).
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Prior illegal police action.

a. Illegal arest, then consent to search of person: P. v.
MecGurn, 341 111, 632, 173 N.E. 754 (1930). To search
of premises: P. v. Haven, 31 Cal. Rptr.47, 381 P.2d
0927 (1963).

b. Illegal search, then cansent to further search: P, v.
Clark Memorial Home, 114 Ill. App.2d 249, 252
N.E.2d 546 (1969).

Mental or emotional state of the person. P. v. Lind, 370
IH. 131, 18 N.E.2d 189 (1938).

Custody of person and circumstances thereof.

a, Arrest a factor which makes prosecution’s burden par-
ticularly heavy, e.g,, P. v. Kaigler, 368 Mich. 281,
118 N.W.2d 406 (1962)., But, while federal courts say
“consent” by one in custody almost per se invalid,
Judd v. U.S., 190 F.2d 649 (D.C.Cir. 1951), this view
not generally taken by state courts: P. v. Peterson,
17 11L.2d 513, 162 N.E.2d 380 (1959).

b, Circumstances of custody: P. v. Zazzetta, 27 Tll.2d
302, 189 N.E.2d 260 (1963) (defendant handcuffed;
keys taken from him).

Cooperation of the person or lack thereof.

a. Cooperative attitude: consenter as vietim, P. v.
Shambley, 4 I11.2d 381, 122 N.E.2d 172 (1954); con-
senter seeks to clear another, Coolidge v. N.H., 403 -
U.S. 443 (1971); consenter has confessed, Whitley v.
U.S., 237 F.2d 787 (D.C.Cir. 1956); consenter aiding
in apprehending others, P. v. Rogers, 8 Iil.2d 279,
133 N.E.2d 16 (1956) ; consenter assists in search. P. v.
Mathews, 406 Ill. 35, 92 N.E.2d 147 (1950).

b. Lack of cooperation: denial of guilt, Higgins v. U.S.,
209 ¥.2d 819 (D.C.Cir. 1954), except where it believed
evidence will not be discovered, Grice v. U.S., 146
F.2d 849 (4th Cir. 1945).

Warning by police of Fourth Amendment rights.

a. In Tllinois: no absolute requirement that in-custody
consenter be advised, P. v. Rhodes, 41 I11.2d 494, 244
N.E.2d 145 (1969): P. v. Ledferd, 38 I1l.2d 607, 232
N.E.2d 684 (1968); failure to give such advice a factor
bearing on understanding nature of consent, P. v.
Haskell, 41 111.2d 25, 241 N.E.2d 430 (1968).
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b. FElsewhere: (1) no right to warnings, on ground this

not a waiver of rights situation, P. v. Tremayne, 20
Cal.App.3d 1006, 98 Cal Rptr.App. 193 (1971); (i)
duty to inform of rights, P. v. Marshall, 25
Mich.App. 376, 181 N.W.2d 578 (1970); (iii) middle
ground : record must show that consenter was advised
or that he otherwise knew of rights, S. v. Wither-
spoon, 460 S.W.2d 281 (Mo. 1970), and mere asking
for consent not sufficient, Bustamonte v. Schneck-
loth, supra, tho it may depend upon how the ques-
tion is put, Leavitt v. Howard, 332 ¥.Supp. 845 (R.I.
1971).

7. Warning by police of Fifth Amendment rights.

a.

As a substitute for warning of Fourth Amendment
rights: U.S. v. Noa, 443 F.2d 144 (9th Cir. 1971);
U.S. v, Harris, 453 F.2d 1317 (8th Cir. 1972).

Lack of warnings or no waiver after warnings as ren-
dering consent ineffective: S. v, Williams, 432 P.2d
679 (Ore. 1967); U.S. v. Pelensky, 300 F.Supp. 976
{Vt. 1969); U.8. v. Fisher, 3290 F.Supp. 630 (Minn.
1971). Contra: P. v. Thomas, 12 Cal.App.3d 1102, 91
Cal.Rptr. 867 (1970).

8. Consent by deception.

a.

Undercover activities: Lewis v. U.S., 38 U.S. 206
(1966); Hoffa v. U.S., 385 U.S. 293 (1966); P. v. St.
Tves, 110 Til.App.2d 37, 249 N.E.2d 97 (1969); P. v.
Abrams, 48 I11.2d 446, 271 N.E.2d 37 (1971).

Deception as to purpose: C. v. Brown, 437 Pa.l, 261
A.2d 879 (1970); Graves v. Beto, 424 F.2d 524 (5th
Cir. 1970); Alexander v. U.S,, 390 F.2d 101 (5th Cir.
1968); U.8. v. Bailey, 447 F.2d 735 (5th Cir. 1971).

9. Scope of consent: P, v. Schmoll, 383 I11.280, 48 N.K.2d
933 (1943); U.S.'w. Dichiarinte, 445 F.2d 126 ¢7th Cir.
1971) (search limited to items police said they were seek-
ing); but see Bretti v. Wainwright, 439 F.2d 1042 (5th

10.

- Cir. 1971) (other incriminating items can be seized if

found within search of proper scope).

“Implied” consent: Compare U.S. v. Lopez, 328 F.Supp.
1077 (E.D.N,Y. 1§71) (boarding plane); McCloskey v. C.,
217 Pa.Super.432, 272 A.2d 271 (1970) (lease provision);
Piazzola v. Watkins, 442 F.2d 284 (5th Cir, 1971) (college
regulation); with P. v. Mason, 5 Cal.3d 759, 488 P.2d 630
(1971) (condition of probation).

;
I
;
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; C. Third-party consent.
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1. The Supreme Court.

i a. Stoner v. Calif., 376 U.S. 483 (1964): hotel clerk could
‘ not consent to search of guest’s room; Court empha-
E sized that it defendant’s constitutional right which in

through an agent.”

7 b. Bumper v. N.Car., supra: though grandmother’s con-
sent was held coerced, Court seems to assume that she
could have given consent effective against defendant
in that she owned house seurched and rifle seiged.

c¢. Fragier v, Cupp, 394 U.S.731 (1969): defendant’s duf-
fel bag being used jointly by him and cousin, kept ut
cousin’s house; held, cousin could consent to search
of entire bag, without regard to whether they had
separate compartments: decision based on fact that
defendant “must be taken to have assumed the risk
that {the cousin] would allow someone else to look in-
side.” (Note relationship to Katz expectation-of-pri-
vacy test.)

2. The situations,

a. Husband-wife. Most courts hold spouse may consent,
e.g., C. ex rel. Cahey v. Rundle, 432 Pa 466, 248
,; A.2d 197 (1968), some contra, S. v. Hall, 264 N.C.559,
; 142 S.E.2d 177 (1965). As to former, most rely upon
joint ownership or occupancy theory, e.g., P. v. Ko-
shiol, 45111.2d 573, 262 N.E.2d 446 (1970), implied au-
thority of other spouse. Consider significance of these
when spouse calls in police because angry at husband,
compare U.S. ex rel. Cabey v. Mazurkiewicz, 431 F.2d
839 (3d Cir. 1970), with C. v. Martin, 264 N.E.2d 366
L (Mass. 1970), and P. v. Koshiol, supra, or where wife
I permits search into husband’s personal eifects, S. v.
Evans, 372 P.2d 365 (Hawaii 1962). As to paramour,
see P. v. Smith, 108 Ill.App.2d 172, 246 N.E.2d 689
(1969).

b. Parent-child. Parent may consent to search of child’s
living quarters, P. v. Stanbeary, 126 T11.App.2d 244,
261 N.E.2d 765 (1970) (father); P. v. Thomas, 120
Ill.App.2d 219, 256 N.IE.2d 870 (1969) (mothei;; but
consider where “child”’ has reached adulthood, S. v.
Kinderman, 136 N.W.2d 577 (Minn, 1965). Child can-
not consent to full search of house, P. v. Jennings,

. ' issue, which only he could waive “either directly or
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142 Cal.App.2d 160, 298 P.2d 56 (1956); but may
admit police ag other visitors, Davis v. U.S,, 327 F'.2d
301 (9th Cir, 1964).

Landlord-tenant; co-tenants. Landlord may not con-
sent to search of tenant’s quarters, Chapman v. U.S.,
365 U.S. 610 (1961), but may permit search of areas of
common usage, Gillars v. U.S., 182 F.2d 962
(D.C.Cir. 1950). Co-tenants may give consent effec-
tive against each other, P. v. Walker, 34 111.2d 23, 213
N.E.2d 552 (1966), but consider how extensive that
search may be. And what if other party is present
and objects? See Dorsey v. 8., 2 Md.App .40, 232 A.2d
900 (1967); Tompkins v. P., 59 Cal.2d 65, 27
Cal Rptr. 889, 378 P.2d 113 (1963).

Employer-employee. Employver may -consent to
search of work area, but not »laces where employee
keeps personal belongings, U.S. v. Blok, 188 F.2d
1019 (D.C.Cir. 1951), except where high-security em-
ployment, P. v. Tidwell, 133 1ll.App.2d 1, 266
N.E.2d 787 (1971). Employee may waive employer’s
rights only if he holds position of substantial respon-
sibility and authority as to place searched, Annot., 31
A.L.R.2d 1078, 1088-91.

Bailor-bailee. Depends upon facts of particular bail-
ment, extent towgi& control swyrendered, and par-
ticularly exteut*B>Which bailee had access to
particular area searched. Compare Sartain v. U.S,,
303 F.2d 859 (9th Cir. 1962) (surrender of briefcase
and key), with Holzhey v. U.S., 223 F.2d 823 (5th
Cir, 1955) (locked cabinets), Car cases difficult; con-
sider Casey v. U.S., 191 F.2d 1 (9th Cir. 1951) (car
left with attendant in public garage; Potman v. S,,
259 Wis, 234, 47 N.W.2d 884 (1951) {car left with re-
pairman). On extent to which bailor assumes the risk,
compare S. v. Howe, 182 N.W.2d 658 (N.D.1970);
with Clarke v. Neil, 427 F.2d 1322 (6th Cir. 1970).

Apparent authority. See P. v. Gorg, 45 Cal.2d 776,
291 P.2d (1955), holding police entitled to assume
owner of house had authority to search room he pur-
ported to have, thus it not relevant whether person
using room in fact a tenant, servant, or guest. Com-
pare Stoner v. Calif.; supra, where Court rejected
“strained” application »f apparent authority doc-
trine. Query if Stoner requires results reached in P. v.
Miller, 40 I11.2d 154, 238 N.E.2d 407 (1968); P. v.
Rodrigues, 79 Il .App.2d 26, 233 N.E.2d 414 (1967),

A
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II. STOP AND FRISK: OTHER BRIEF DETENTION

A. Stop and frisk and the Supreme Court.

1.

Terry v, Ohio, 392 U.S. 1 (1968): officer suspected three

- men were casing store for robbery, approached them and

asked questions but received only mumbled response, pat-
ted them down, found weapons; weapons admissible.

Sibron v. N.Y., 392 U.S. 40 (1968): officer saw suspect in
area frequented by addicts for eight consecutive hours,
saw him talk with addicts; officer called him out of res-
taurant and told him he knew what officer was after, offi-
cer reached in suspect’s pocket as suspeci did; heroin
found not admissible.

Peters v. N.Y., 392 U.S. 40 (1968): in apartment building
where he lived, officer saw strangers tip-toeing, seized
one when they fled, found burglary tools in opaque enve-
lope; tools admissible, but upon ground that lawful ar-
rest made,

Adams v. Williams, 407 U.S. 143 (1972): Frisk of person
seated in car undertaken by officer after informant told
him that the suspect was carrying narcotics and had a
gun at his waist; weapow found in frisk admissible, and
narcotics later found admissible on ground that they were
discovered in a search incident to arrest.

B. Stop and frisk in Illinois: Our statutes, Ill. Rev. Stat. ch. 38,
§ 1.07—14, Ill. Rev. Stat. ch. 38 § 108-1.01, are not more re-
strictive: P. v. Lee, 48 111.2d 272, 2690 N.E.2d 488 (1971).

C. Temporary seizure for investigation.

1.

The grounds: reasonable belief “that criminal activity
may be afoot” (Terry). In what respect does this differ
from the grounds for arrest? See 67 Mich.L . Rev. 40, at
73-75 (1968), suggesting that while arrest usually (but not
always) requires a more than 50% probability that a
crime has been committed and that this person commit-
ted it, a stopping is permissible on a “substantial possibil-
ity’’ that a crime has been committed and that this
person is responsible.

a. Known but untested informant: cf. In re Boykin, 39
Il1.2d 617, 237 N.E.2d 460 (1968) (information that
student in school had a gun); P. v. Mason, 1
11.App.3d 302, 274 N.E.2nd 216 (1971) (telephone in-
formation from service station owner).
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b. Anonymous informant: P. v. Taggart, 20 N.Y.2d
335, 283 N.Y.S.2d 1 (1967) (anonymous call that man
on street with childrén had gun).

¢. Information from victim or witnesses; problem of
general description: P. v. Mickelson, 59 Cal.2d 448,
30 Cal.Rptr. 18, 380 P.2d 658 (1963) (suspect stopped
in car 20 minutes after and 6 blocks away from super-
market robbery on basis of tall man-dark hair-red
sweater deseription); P. v. King, 175 Cal.App.2d 386,
346 P.24 235 (1959) (car stopped 2 miles from robbery
on basis of description that robbers fled in dirty two-
tone green car with loud muffler); C. v. Hicks, 209
Pa.Super.1, 223 A.2d 873 (1966) (description that bur-
glar was Negro with brown coat and mustache held to
justify stopping of Negro in light coat and needing
shave 5 blocks away); P. v. Staples, 1 Il1.App.3d 922,
275 N.E.2d 259 (1971) (stop-frisk 6 days after general
description from robbery victim).

d. Calls for assistance: Bell v. U.S., 280 F.2d 717
(D.C.Cir. 1960) {(cry for help, stopping of man run-
ning out of nearby alley); U.S. v. Zemke, 457 F.2d
110 (Ind. 1972) (officer stopped to assist cyclists, took
cycles to gas station to check serial number).

e. Direct observation; problem of whether activity may
be criminal: compare P. v. Henze, 253 Cal.App.2d
986, 61 Cal.Rptr. 545 (1967) (sitting in park dividing
up coins no basis for stop);with P. v. West, 144
Cal.App.2d 214, 300 P.2d 729 (1956) (suspect carrying
large bundle of clothing carelessly wadded together
while staying in the shadows); Brooks v. U.S., 159
A.2d 876 (D.C. 1960) (men known to have prior larce-
ny convictions observed carrying record player with
store tags on it); U.S. v. Lewis, 362 F.2d 759 (2d Cir,
1966) (suspect carrying carton which appeared to have
come from nearby railway express terminal, at 1:15
a.m.).

£, Airline hijacker detection system: U.S, v. Lopez; 328
F Supp. 1077 (E.D.N.Y. 1971).

2. Other possible limitations.

a. Nature of the erime: is Terry applicable only to
crimes of violence? Williams v. Adams, 436 F.2d 30
@d Cir. 1970); S. v. Goudy, 479 P.2d 800 (Hawaii
1971); Harless v. Turner, 456 F.2d 1337 (Utah 1972).

[ A
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b. Crime prevention v. crime detection: is Terry appli- "

cable only to former? Williams v. Adams, supra; S.
v. Goudy, supra,

D. Protective search.

1.

2.

The grounds.

a. Reaspnable belief that “the persons with whom he is
dealing may be armed and presently dangerous”

(Terry): nature of crime suspected: other circum-
stances.

b. “Where no'thi‘ng in the initial stages of the encounter
seryes to dilspel his reasonable fear for his own or oth-
ers iaiety" (Terry): must frisk await some investiga-
tion?

Procedures,
The two-step process: always required?

Extent of frisk of person: p. 13 in Terry v. theory of
Terry. See S. v. Woodford, 26 Ohio Misc.51, 269
N.E.2d 143 (1971).

¢. Protective search of possessions and surroundings.

d. I?iscovery of something other than a weapon: admis-
sible? See dissent in P. v. Sibron, 18 N.Y.2d 603, 272
N.Y.S.2d 374 (1966).

E. Brief detention at the station.

1.

For ﬁngerprinting: Davis v. Mississippi, 394 U.8. 721
(1969) ; indicates ok on somewhat less than grounds for ar-
rest 1If warrant obtained. :

For questioning: P. v. Morales, 22 N.Y.2d 55, 238 N.E.2d
307 (1968) holds ok on somewhat less than grounds for ar-
rest where detention brief, crime most serious, and all
other investigative leads exhausted. Remanded, Morales
v. N.Y,, 396 U.S. 102 (1969).

For lineup: Wise v. Murphy, 275 A.2d 205 (D.C.App.
1971); Biehunik v. Felicetta, 441 F.2d 228 (2d Cir. 1971).

For voice exemplars: cf. In re Dionisio, 442 ¥.2d 276 (7th
Cir. 1971).

For handwriting samples: cf. U.S. v. Bailey, 327 F.Supp.
802 (N.D.Ill. 1971).




R

L

N B A 2 B it

R RN

B, F SR N e B e ey vy,

i

186 ILLINOIS JUDICIAL CONFERENCE

ic III-LECTURE ON INDIVIDUAL
ngﬁ%g UNDER THE 1970 CONSTITUTION

Professor Vincent F. Vitullo

By way of introduction, I'm Vincent F. V.itullo‘, Professor a.t the
University of DePaul College of Law. The? topic assigned to me is In-
dividual Rights Under the Illinois Constitution of 1970.

Basically, our discussion will be cente?ed arou.nfl the 3111 of
Rights, Article One. There are a few other‘ incidental articles \"Vhlch we
will consider, since they have already received so much attention. But,
basically, we will treat the Bill of Rights.

As usual, I never could do things the way the){ are s'upposed to be
done; the first point of departure for our discussion yvﬂl be the l’ast
section of the Bill of Rights, art. I, see. 24.‘ Compa’rmg that s:ectmn
with art. II, see. 2, you will see two provisions which on their face
seem to be rather analogous. Section 24, loosely paraphrasedz says that
the rights enumerated in the Bill of Rights'are. pot exclpswe. T‘h(zir‘e
can exist other rights, yet to be determined judicially which the indi-
vidual can possess. Section 2 of article 2, on the other hand, seems to
give the same break to the State. It says ‘that the powers granted to
the State in the constitution are not exclusive , and the Statce may pos-
sess other powers to be judicially or legislatively determ1ned in the

future.

This is a codification of what has been the basic notion I‘)ehx‘nd
state constitutions. We have te bear in mind that a state cor.lsm?utlon
is not an enabling document. A state does no.t need a fsopstxtutlon to
delegate authority to it in order to govern. Thls' thepry is in sharp con;
trast to our theory of federal government, which is a government o
mere delegated authority.

The State of Illinois as a basic sovereignty in the federal §ystfam,
has the right to govern itself, constitution or not. The cOr)lsmtt.mon%
therefore, is primarily a limiting documen?. From t.-he State§ ppmt é)
view, the state government may do anything that it determines tgh (i
through its executive or legislative branches, except to the extent that
the state constitution limits it.

Of course, we realize that the federal cqnstitu’cion also acts as a
limiting force in that the federal power is lirm:ﬁed to the power gr'anted
by the document. All remaining power rests‘m the basic soverexgnty,
the state. This theory of all power emanating ‘fror.n the state xs'ex~
pressed in the Tenth Amendment of the Constltl%tmn.of t}_le 'U’mted

_ States. These two (but that’s not the end of it) sections in Illinois’ 1970
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Constitution, based on the same theory, explain it is simply not per-
missible to argue that because a right or power is not granted in the
constitution, it cannot exist. The constitution itself says it's still possi-
ble for it to exist. So I think we should keep that in mind as we ap-
proach some of the other problems in the document.

I think we can approach the rest of the Bill of Rights pretty much
in the order in which it is written. There was a good deal of discussion
during the convention concerning the language of the preamble, even
though the delegates.of the convention themselves acknowledged, and
the draftmen’s notes indicate, the preamble was not created to estab-
lish substantive rights, It is intended, at best, to present the frame of
mind you should have in interpreting the substantive sections.

Section 1 of the Bill of Rights looks like it should have been kept
in the preamble. By itself, it is merely hortatory in nature, and again
does nothing more than to provide a constitutional sermon on doing
legal good and avoiding legal evil’ However, section 1 might have
some relevance in interpreting sec. 2. So if you ook at section 1 and
section 2 in pari materia, you get a statement of constitutional prinei-
ple.

Section 2, on the other hand, is a section which has considerable
substance to it. The most noteworthy aspect of sec. 2 is that it intro-
duces into Ilinois constitutional law for the first time the formal con-
cept of equal protection. Equal protection did not appear in prior
1llinois constitutions. Due process did, of course. And due process has
received a long and rather liberal interpretation in this State. How-
ever, we have never dealt with equal protection as it has evolved on
the federal level since the 1950%, I do not mean to suggest that the
concept behind equal protection is new to Illinois jurisprudence, The
idea that like cases should be treated in like manner, that people in
like positions should be treated -equally, is somefthing which our law
has recognized by case decisions. In addition to that, we have tradi-
tionally had a provision in our constitution prohibiting special legisla-
tion. In the Constitution of 1970, this provision is to be found in art.
1V, sec. 13, So art.I, sec. 2, should in fact be read in conunction with
art. IV, sec. 13. As a matter of fact, the Illinois Supreme Court has re-
cently done just that in Grace v. Howlett, 51 111.2d 478, 283 N.IE.2d
474 (1972). One of the more interesting comments in the case involving
the no fault insurance statute was made by the court in connection

- with these two sections.

As you may recall, the court held that that particular statute vio-
lated the State’s ban against equal protection and against special legis-
lation, It constituted an unreasonable classification. The case is of
interest here because it points out that while equal protection and the
ban against special legislation have much the same background, they
are, to a certain extent, different. When you consider art. IV, sec. 13,
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you not only find a ban against special legislation, you find an ex-
pressed constitutional mandate fo the courts to determine when a gen-
eral statute is applicable and when it is not. You find an expressed
mandate to the courts to determine when special legisiation might be
permissible. In Grace, the court seems to be saying that art. I, sec. 2
has added a new dimension. There is a great responsibility on the ju-
diciary to supervise Jegislative classifications. The court did not dis-
cuss the matter any further than that. But, I suggest, it raised a
question as to what may have happened to the traditional presump-
tion that a legislative classification on its face is reasonable, and that
those who are objecting to the classification have the burden of esta}g-
lishing its unreasonableness.

It 1 possible that the burden may have either been watered down
or perhaps eliminated. It is conceivable that we might now be in the
situation where the legislative classification comes before the court
without any presumption of reasonableness, Perhaps, it must sustain
itself strictly on its own merits. I suggest this as a possibility. I don’t
think anyone is in a position to say at this time how far the interac-
tion of these two sections will be extended. The provisions against spe-
cial legislation obviously apply to the legislature. Equal protection, on
the other hand, is a generic ban against governmental action which vi-
olates equal treatment of people In the same situation.

Consequently, it would seem that there is now not only a duty on
the court to evaluate the classification set by the legislature, but it
would be equally unconstitutional to have an unreasonable classifica-
tion created by common law,

All in all, while I do not think any of this is going to create any
earthshaking kind of revalution in Illinocis jurisprudence, I do think
this does constitutionally provide a theoretical basis on which we could
construct a theory that the courts now have a more emphatic mandate
to serutinize whatever classifications the law attempts to impose on in-
dividuals in this State, In a sense, you simply have to be legally more
eritical.

Sec. 3 of art. I is a traditional section in Illinois constitutions. It
comes to us in the constitution of 1970 with no significant change. The
Bili of Rights Committee of the Convention did that consciously in an
attempt to incorporate the law, as it had previously developed, into
the 1970 Constitution. There was no intention to introduce anything
new. S

Sec. 4 presents a similar problem with a rather novel twist. Sec. 4
has much of the language of prior constitutions. The most interesting
aspect of this particular constitutional formula is the reference fo truth
as a defense in liable actions. This language was utilized with good
motive and for proper purposes.
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The cox}'xmittee was rather perplexed in dealing with this problem
A liberal wing of the committee wished to strike this language alf;o:
gethgr $0 as to bring the Illinois Constitution more in conformity with
ove\rmdmg federal law on the subject, There was a conservative win
which felt to strike this traditional language would be to go too-'farg
pe'rhfzps further than federal law .required. Unable to get a consé’nsus’
within the committee, the committee did nothing.

‘ However, aftér reading the committee report, I do not think it is
fair to say that the committee intended to maintain the law as it had
been. I suggest after reading the report, that there was no intent on
the part of the draftsmen in this situation. The committee ereated a

vacuum. Consequently, our law in that area j ;
’ is rather closel
whatever federal law will tolerate. y tied to

‘ The rei:'erence to federal law concerning this section is t6 the rule
laid down in New York Times v, Sullivan, 376 U.S. 254, 11 L.E4.24
686, 84 S.Ct. 710 (1964); that is, that the presumption is precisely 1;he
reverse of that established in the Illinois Constitution. Under our trad-
itional law, a person who published something which can be consid-
ered defamatory has the burden of establishing by way of defense that

not only is it true, but that hi i .
proper. that his motives were good and his purposes

After New York Times v. Sullivan, it is precisely the opposite
';[‘hose matters are presumed. The plaintiff has the burden of estabh’sh;
ing that the defendant was publishing false materials. The plaintiff
must. prove not only that they were false, but that the defendant was
pgblxshmg them with a specific evil intention, The federal law ob-
wogsly preempts this area, and our constitutional provision therefore
as 1t now stands, is relatively meaningless, ’

Sec_. 5 of the Bill of Rights is another section traditional in na-
t}xre, with one minor change. A comma was added in order to empha-
size the faf:t that the right of assembly is a separate constitutional
r1ght, not just a corollary of freedom of speech. I can’t see how this
will have any practical impact in actual decision-making. Even this
new construction iz rather a codification of federal law. But the com-

“mittee seemed to be quite liberal-minded and wanted to emphasize the

fact that there was a right to assembly which d;
dom of speech. ¥ which did not depend on free-

Sec. 6 is one of the sections which could have considerable signifi-
cance, T9 a certain extent, it is traditional. When I say “traditional,”
I mean it contains the traditional prohibition against unreasonabie
search and seizures. But in two major respects, the section is novel It
expressly deals with electronic eavesdropping, and makes unre’asonainle
eleatronic eavesdropping unconstitutional. This last statement is, in g

s:ntse, an interpretation on my part. The first sentence of the section
states:
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“The people shall have the right to be secure in their persons,
* houses, papers and other possessions against unreasonable
searches, seizures, invasions of privacy or interceptions of
communications by eavesdropping devices or other means.”

I am assuming that the adjective “unreasonable” modifies eavesdrop-
ping as much as it does search and seizure. But I concede that ques-
tion could be open to argument.

In any event, the language is broad: “eavesdropping devices or
other means.” And it was made consciously broad. The committee re-
port indicates that the committee not only intended to cover the kind
of technology which we haven't discovered yet, but they also intended
to cover unaided eavesdropping. You could be eavesdropping by pure-
ly mechanical means, or you could be eavesdropping with the old hu-
man ear unaided by any contraption whatsoever. Any such
unreasonable eavesdropping violates this constitutional ban.

In addjtion to that, you will notice there is a right to be safe from
unreasonable invasions of privacy, which is perhaps, depending upon
how it is interpreted, possibly a more startling innovation than the
question of electronic eavesdropping. The problem. is that privacy is
not defined. There are several approaches that could be taken to this
problem : First, we could interpret privacy as the term has been inte-
rpreted in federal litigation involving search and seizure. The protec-
tion afforded by the section could prohibit invasion of a zone where
one has a reasonable expectation of being secure against surveillance.
This is the Katz v. United States, 389 U.S. 347, 19 L.Ed.2d 576, 88
S.Ct. 507 (1967), sort of thing. And maybe it could be confined to sim-
ply a basis for excluding evidence in criminal prosecutions.

On the other hand, the committee report is cast in rather broad
language and talks generally about being secure against governmental
surveillance. Tt is therefore possible that this section could be inter-
preted to establish a general ban against any unreasonable government
surveillance. To illustrate what I mean, certain of my neighbors, Mr.
Accardo, for example, has had an opportunity or oceasion in the past
to complain about all the people from the Internal Revenue, Federal
Bureau of Investigation, and other federal agencies. All sorts of peo-
ple are hanging around his premises without any visible means of sup-
port. This clutters up the neighborhood and gives the place a bad
name. One of them actually saw a firearm hanging above the fire-
place, and that was the basis for prosecution of illegal possession of
firearms. People subject to this type of harassing surveillance have, in
the past, attempted to enjoin continuing police surveillance as an in-
vasion of their constitutional rights of privacy. However, these attem-
pts have met with little success. I don’t know of any such general
prohibition. But there is a distinct possibility that this section has
created s new right. Perhaps before anyone can enter into a program

i
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of ggneral surveillance, they may be required to get a warrant and es-
tabl‘lsh the reasonableness of such surveillance. In the alternative, the
sgb]ect of the surveillance might be in a position to maintain SLX’I a

tion to have the surveillance stopped. -

S{ec. 6 applies to State activity, governmental activity only. How-
ever, it need not be interpreted to apply only to eriminal action It
coulfi apply to any sort of governmental surveillance. Xeeping o‘f a
Flosszer in the Secretary of State’s Office might conceivably be violat-
ing someone’s right of privacy. Any of the myriad governmehtal agen-
cies that regulate economic matters may be affected byvthis section.

This dzsc.us:sion is purely speculative, and I mention it only in
terms of possibilities. I am not here suggesting that this will happen
But I am suggesting that we have something of a new ballgame wheI;
we cor}mder sec, 6. That word “privacy,” I presume, does mean‘ some-
thing in the constitution. I expect privacy will be interpreted to estab-

lish rights over and above tho i : vos
. se established in
seizure problems. 1 traditional search and

AJ UDGE:' Professor, do you want to give us your opinion of how
that phrase rpxght be construed in light of the current decision of
tTudge COVEH‘I on the ethics bill, the ethies legislation, where he held
m part that it was unconstitutional because it invadeci the privacy of
all of us who have to file the ethics report with the Secretary of St:te?

PRO . T :
been askgi],ESSOR VITULLO: T'll repeat the question that has just

: The qu.es.tion is this: Judge Cohen wants to know if this constitu-
tional provision would have any possible impact on the case in which
Judge Covelh ruled that the State ethics bill violates the right of pri-
vacy—if I remember correctly—of wives and close relatives of the
State employess. Is that the precise issue?

A’ JUDGE: That's it,

PROFESSO_R VITULLO: I think what sec. 6 does is greatly sup-
port the proposition that there is a right to privacy in this State
Whether it goes that far, of course, is always open to argument Bu’(:,
wl‘len you .consider this in conjunction with sec. 12 of the BI:H of
Rights, \.vhmh also talks about privacy, you can make a very formida-
ble public policy argument against this intrusion into privacy, if we
can only define what that means. B ’

.S‘o I .would say 1t is strong ammunition to support Judge Covelli’s
decxsxor} m‘the case. However, I don’t think we can honestly say it is
detgrmmatlve of the issue. But it does demonstrate that the State is
S\{b,]ect? to a restriction in terms of privacy and cannot do whatever it
will with individual citizens in this sense. It cannot provide surveil-
lance at will or generically. ‘
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A JUDGE: With regard to the question of the ethics rule that
Judge Covelli had, is there a conflict between that provision and inter-
pretation as provided in disclosure against Article Thirteen. The first
section of Section Two says all candidates for or holders of State of-
fices and so forth shall file a verified statement of their economic in-
terests as provided by law.

PROFESSOR VITULLO: Well, that article talks about candi-
dates. '

A JUDGE: Or holders of State office.

PROFESSOR VITULLO: The problem in Covelli’s case, as I un-
derstand it, pertains to disclosures by members of the immediate fam-
iy, wives and the like. When you have a conflict like this, the more
specific provisions should prevail. So the specifie constitutional re-
quirement that candidates and holders do supply such information
would prevail over the general prohibition in relation to the violation

of privacy.

When you are not dealing with that narrow class and you are talk-
ing about other individual citizens, it is arguable whether sec. 6 is ap-
plicable or not. But it does give a strong impetus to this concept of
privacy which has had a very little foothold in this State up to the
present time.

I might add the concept of privacy at best is ill defined. It’s so
vague that it’s almost unusable in certain respects. Dean Prosser takes
the position that it has been used to cover matters which eould have
been covered by traditional authorities anyway. Whatever it ‘means,
it's here and it’s here in a big way.

Sec. 7 is the section which created the most heat in this morning’s
discussion, preliminary the problem of hearing and indictment. The
problem seems to run something like this: In terms of what the Bill of
Rights Committee was trying to do, they initially drafted a totally
different section which made it mandatory to have a preliminary hear-
ing no matter how a criminal action was begun, even in cases where it
was begun initially by indictment. A preliminary hearing was a consti-
tutional mandate,

Now, that proposal did not work on the convention floor. It-was
changed to its present form. But since it was changed in the heat of
political combat, and as a result of apparent political compromise, it
did not come out as a model of clarity.

Apparently, we agree, The problem was described something like
this: The committee thought it was setting up two alternatives. You
bring an action by indictment, in which case a preliminary hearing is
not necessary, or you begin an action on complaint or information, in
which a preliminary hearing is necessary. They didn’t contemplate the
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situation where you had both, and that the action initially begun on
the basis of an information, sometimes by a preliminary hearing,
sometimes not, but then followed by an indictment because, tradi-
tionally speaking, the purpose of a.preliminary hearing was to decide
whether the person should be bound over to the grand jury or not.
Faced with this sort of quandary, the questions came up: What hap-
pens if you have a matter begun by a complaint, no preliminary hear-
ing, but you have a subsequent indictment? I suggested during this
morning’s discussion that in that situation you might consider the in-
dictment as the beginning of & totally new action; therefore, it would
not be necessary to have a preliminary hearing. A very persuasive
counter-argument was brought against that: The whole purpose of pre-
liminary: hearings in the past was to decide when you should bind
somebody over to the grand jury for indictment, anyway, so this
should be all looked upon as a nonseverable, inseparable process.

Many judges suggested quashing indictments where there hasn’t
been an appropriate preliminary hearing immediately following the
defendant’s being taken into custody. Another issue raised was what is
the effect of a ruling at a preliminary hearing that there is no reason-
able cause shown to hold the defendant? Does this bar a subsequent
indictment? A minority of those talking this morning thought it
might. But most thought it was a totally different matter. At the time
there wasn’t reasonable cause that either a grand jury or a subsequent
preliminary hearing could decide at a later date that there was cause
to hold the defendant.

A JUDGE: I might suggesb—%
PROFESSOR VITULLO: At this point, it’s your turn to jump in.

A JUDGE: I might suggest that I had a case exactly like that.
And the matter is on appeal now.

I decided that on a finding of no probable cause, where there was
ne other evidence offered for the grand jury, that the finding of no
probable cause was a bar, and dismissed an indictment. I further held,
because I thought the matter should be clarified, that that portion of
the statute that says a commencement of a prosecution is, by an indict-
ment or an arraignment, contravened this portion of our new consti-
tution and that now the commencement of a prosecution could either
be by indictment or by preliminary hearing. At any rate, the matter is
now up on appeal, and I-would hope that it should be clarified soon.
But I held that if the State wanted to go further, after a finding of no
probable cause, they needed additional evidence or new evidence to go
further, ,

PROFESSOR VITULLO: In effect, you are saying the State
can’t do anything further on that same evidence. They can’t begin a
new action against the defendant on that same evidence.
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A JUDGE: I further held the State had a right of appeal. They
could appeal the no probable cause finding, if they felt that it was an
incorrect finding. But if they wanted to go further after the na proba-
ble cause finding, they needed some more evidence. You have to con-
sider the case that I had, however. I had a case in which the State’s
evidence consisted in the main of a confession by a defendant as to a
murder, which was exculpatory. That was the sole evidence of the case
as to the murder.

The preliminary hearing judge, on the basis of this confession,
found no probable cause, That’s all the evidence the State had. The
State took that confession and went to the grand jury the next day or
the same day, and the grand jury found probable cause. The matter
came to me as the sitting judge in the criminal division. A motion to
quash an indictment was filed. And after considerable argument and
briefs submitted, I found that the State in this particular case could
not go to the grand jury after a finding of no probable cuase. They
needed some additional evidence, because otherwise, the new constitu-~
tion didn’t mean anything.

PROFESSOR VITULLO: Well, there was one interesting com-
ment made in response to that argument, and that is if this is what
art. I, sec. 7 means, then we might just as well recommend to the legis-
lature they abolish the grand jury in most situations at least, because
most of the cases are not commenced initially with an indictment.

Therefore, the grand jury becomes virtually meaningless in this
context. This is kind of interesting because there was a strong element
in the Constitutional Convention that wanted to do just that, abolish
the grand jury.

A JUDGE: I might add that counsel for the petitioner did consid-
erable research, and he found only two other constitutions in the en-
tire United States that used the same language as this particular
provision of our constitution. But in those constitutions they had an
explanation. They specified that if the state was going to go further,
they needed additional evidence. The language was the same as our
constitution in two states, but they made an explanation as to what
the state needed to go further.

PROFESSOR VITULLO: Of course, I suppose that you could ar-
gue that when you pick up langusage which has been used in other
states, you are also picking up the interpretation of that language.
The adopting body, legislature or convention, is suppased to know the
interpretation given to it. However, in our convention, it is quite ob-
vious the precise language of this section was the result of political
compromise reached on the floor of the convention. As a consequence,
it is almost impossible to determine any sort of legislative intent be-
hind it.
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My understanding is that in most of the downstate counties, they
don’t have a court reporter at the preliminary hearing. How would
you determine whether or not the State did or did not present evi-
dence before the grand jury?

A JUDGE: That is indeed a problem. In my case the State ac-
tually stipulated that there was no additional evidence presented to
the grand jury, This was all the evidence. The same evidence was con-
sidered by the preliminary hearing judge.

PROFESSOR VITULLO: Another peculiar aspect of the problem
is that the committee report, as I recall, did not discuss the funetion of
the preliminary hearing to determine reasonable cause to bind over to
the grand jury. But it did discuss at length the use of preliminary
hearing as a discovery device. And the minutes make it clear, for ex-
ample, that the hearing is supposed to be adversary in nature. The de-
fendant has a right to cross examine the prosecution witnesses, has a
right to introduce evidence on his own behalf, and the rules of evi-
dence are to be as permissive as they are before the grand jury itself.

So, in that area at least, their intention was spelled out. At least
we know this much: They intended a totally new kind of animal. Per-
haps it would be better if they hadn’t used the words “preliminary
hearing,” and invented some other lable to attach to it. I don’t know
if that’s the problem or not. But so far, the group this morning, and I
gather you are in agreement, it is difficult, if not impossible, to take
each section literally and apply it to legal matters as they are normal-
ly run, The thing just doesn’t seem to fit our state of affairs.

A JUDGE: There is a case pending in the Supreme Court right
now, Madison County, where the man was arrested and brought in one
day and indicted the next. And the court subsequently dismissed the
indictment saying he did not have a preliminary hearing, although he
is indicted the day after he is brought into the court on his warrant on
his arrest. The preliminary hearing was discussed. They didn’t set the
date, He was indicted the next day. And it was dismissed the next
week because he did not have a preliminary hearing.

PROFFESSOR VITULLO: That case brings up the issue as to
when is the action actually begun? When do you have the “initial
charge” in a traffic case? Is it when the ticket is issued?

JUDGE WENDT: Time of arrest, isn't it?
PROFESSOR VITULLO: We are going to have to face it.

JUDGE WENDT: In these financial crimes and things like that,
of course, the man isn’t arrested. They present all these checks and
evidence to the grand jury. I imagine that at that time, then a war-
rant is issued for his arrest, I think that would be all right. But other-
wise, T agree with them.
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A JUDGE: If you arrest him first, you must have a preliminary
hearing on a camplaint,

PROFESSOR VITULLO: We concluded this morning that you
must have a preliminary hearing whenever prosecution is begun by ar-
rest. The only time you avoid the preliminary hearing is when the
first thing that’s done is the indictment itself, and the defendant is ar-
rested afterwards.

A JUDGE: There’s a committee report which you have already
referred to. In reading them, you get the idea that the majority of the
committee was of the opinion that there should be a preliminary hear-
ing in every case even after indictment. The committee report suggests
that there will be relatively few cases that start with an indictment,
but even in those cases, there should be a preliminary hearing after
the indictment.

PROFESSOR VITULLO: That is what the report said, but their
initial draft was different than the one we are looking at now. The
language was changed to avoid that result. There are some people who
wish to abolish the grand jury altogether. But the convention did not
accept that either. They accepted this compromise, which, admittedly,
has its difficulties, Many of the delegates were Topeful that the legis-
lature would exercise the power granted to them and limit the grand
jury drastically, or abolish it altogether. I think we have exhausted
this topic. Can I ask that we move on, and then return to this during
the discussion period afterwards.

Those are the issues, and hopefully the cases that have been re-
ferred to will come up and the Supreme Court will give us some guid-
ance on how those things will be worked out,*

Section 8, Rights After Indictment, is rather in standard constitu-
tional language, and is in effect simply restating the rights already
guaranteed under the federal constitution anyway. There’s nothing
there which deserves any particular comment at this time. We need
not expect anything new to come out of it.

Section 9, Bail And Habeas Corpus, involves some changes in lan-
guage, although it is hard to understand precisely the significance of
the change. One thing that I find noteworthy in the section is that the
only offenses which are nonbailable are capital offenses. Consequent-
ly, if we should ever abolish capital punishment, every offense would
be bailable. If that time ever arrives, we might have some species of a
problem, Bail has to be proportionate to the offense, which is our way
of saying there should not be excessive bail. Other than this comment
on capital cases, again, it doesn’t appear to be deing anything new.

*See: People v. Kent, 54 111.2d 161, 295 N.E. 2d 710; People v. Hendrix, 54 111.2d
165, 205 N.E.2d 724.
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A JUDGE: The legislature has provided by statute that in a case
of capital offense where the death penalty could be imposed the bur-
den of proving the man is entitled to bail is on the defendant. How do
you comment about the constitutionality of that?

PROFESSOR VITULLO: I think it's a good question. Even in
the face of this language, I think that provision is probably unconsti-
tutional. It's one thing to say that if the State can establish a strong
presumption at a preliminary hearing, for example, that it can be non-
bailable. It's something else to say to the defendant you have to show
you’re likely to be not guilty before bail. Some curious defense attor-
ney is going to raise the problem.

Section 10 is a verbatim reproduction of what has appeared in
prior constitutions. And again, the constitutional documents indicate
the delegates expressly intended not to change anything.

Section 11 concerning punishment of criminal offenses introduces
into the constitution the concept of rehabilitation as the goal of erimi-
nal punishment. As a matter of fact, it doesn’t mention any other goal
or objective, such as protecting the community. Now, what this will
mean, if anything, is rather hard to say. This could be just another
hortatorical statement, or perhaps it could be used as basis for a more
emphatic review by appellate courts of sentencing, or perhaps it could
be a basis for the court’s increased involvement in questions concerning
prisoner rights. If the offender’s return to civilian life as a meaningful
citizen is to be the objective of incarceration, you may have people
making good arguments. I suppose that the part of the bar which goes
toward reform will be considering this section for use as ammunition in
one way or another. But the language is unique, and all T can say at
the present time is that the only constitutionally permissible objective
in punishing a criminal is to rehabilitate him. And, consequently, if
you have a court reporter, be careful what you say.

A JUDGE: What about the section that says both, according to
the seriousness of the offense and with the objective? It says according
to the seriousness of the offense. What does that mean?

PROFESSOR VITULLO: The more serious the offense, I
assume, the more rehabilitation he needs.

If someone representing a prisoner wants him released because the
institution has no rehabilitation program and he is degenerating rath-
er than getting better, what could you do? You could order his release,
I suppose; transfer him to a different institution ; order the institution
to establish programs. I don’t know.

A JUDGE: There's a federal court in the east that did something
like that. They set up procedures that the prison had to follow. The
court took an active role in the prison itself.
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PROFESSOR VITULLO: It seems to me that you have a chanze
to either decide this is merely hortatory language or it is a mandate to
do something about the jail. Right now it is rather difficult to precise-
ly predict the effect of the section.

In sec. 12, we come to my favorite part of the constitution, The
section explains that there must be a remedy for every wrong. This has
caused more interesting litigation and has been the basis for more ar-
guments in the practice, ineluding what is a wrong . . . . You may re-
member Zepeda v. Zepeda, 41 Il1.App.2d 240, 190 N .E.2d 849 (1963)
cert. den. 379 U.S. 945, and other cases with metaphysical types of rea-
soning. This language has appeared in prior constitutions. It's quite
traditional in Illinois, and I have traced it back to Marbury v. Madi-
son, 1 Cranch 137 (1803), where John Marshall used this concept as one
of the reasons for creating the Doctrine of Judicial Review. In a sense,
according to Marshall’s viewpoint, the concept that there must be a
remedy for every wrong is the heart of the common law tradition.
Consequently, this section In a sense merely codifies the common law
tradition in this State. On occasion, you will see this section referred
to by the Supreme Court when it is doing something novel, The court
waxes eloquently about how circumstances have changed, new wrongs
are created, new remedies have to he created, the law has to be rela-
tive. The section has also been used to help curtail the legislature
when the legislature has unreasonably limited remedies.

The most significant change in my opinion is the inclusion .in this
section of a new word, and that is “privacy,” again not defined. But
this section talks about remedies, wrongs, generically, not merely
wrongs created by the State. So this section applies to invasion of pri-
vacy on the individual level. As you know, up to the present time the
right to privacy in civil actions has in effect been recognized in this
State, but to a somewhat limited extent, The only cases T can recall
are cases involving the commercial appropriation or exploitation of a
person’s name or likeness. One of the earlier cases was Frick v. Perk
Dog Food Company, 347 Ill.App. 293, 106 N.E.2d 742 (1952), involv-
ing a little blind girl whose picture was used to sell dog food. Perk
claimed if you bought the dog food and you sent in the labels, a cer-
tain amount of assistance was given to an organization assisting the
blind, She recovered in that case.

But we really haven't gotten into the more exotic kind of privacy
cases which have appeared in other jurisdictions, So the question I'd
like to raise is, what have we adopted here? Have we, on the constitu-
tional level, adopted some sort of full blown codification of every-
thing’s that’s been done in terms of privacy in all of the common law
jurisdiciions? This is a very conjectured thing, I admit. But since the
Bill of Rights Committee hasn't helped us much, I submit that it is a
rather reasonable possibility.
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As a reference, you may want to consider chapter twenty-two of
Dean Prosser’s handbook on torts, one of the classics in the field. He
summarizes the court actions involving invasions of privacy. Dean
Prosser has four headings. We have already discussed one, this busi-
ness of commercial appropriation of someone else’s good name or like-
ness, etc. But he also has a few others that are rather interesting. The
second one is putting someone in a false light — publicizing them to
be something that they are not — even though it isn’t anything partic-
ularly harmful, As a matter of fact, it might be rather flattering. For
example, if somebody should broadcast the fact that Professor Vitullo
is & bon vivant playboy, a sophisticated man of the world, that cer-
tainly wouldn’t be true; but at least I would be flattered. I don’t know
if I'd sue. Basically speaking, however, under this general category, a
person so described who is not a Hugh Hefner-type might take offense
and have a cause of action. He might not recover much, but he’d have
a cause of action.

Other categories that Prosser describes are invasion of an individ-
ual’s seclusion — the glare of publicity. Everything being said is true.
It isn’t particularly distorted, but I just don’t want to be in the news-
papers. I don’t want to be on the TV tube and on the radio. The fact
that I have really inherited five million dollars is my business. I don’t
want it publicly known.

The last category that Prosser discusses is broadcasting or publiciz-
ing of true but embarrassing facts. This reminds one of the Illinois
doctrine that the truth is a defense only when publicized with a proper
motive. All of these actions, of course, are subject to overriding federal
law, Many of these cases, particularly the cases about the glare of pub-
licity, were cases that arose before New York Times v, Sullivan. We
have to bear in mind that while these are interesting categories to
think about, the First Amendment guarantees of freedom of speech
are still applicable and will somewhat limit the usefulness of these
actions. :

Let’s suppose that the Jackie Onassis case were before you. She is
suing a free lance photographer who keeps bugging the family —pop-
ping out of nowhere at all times of the day and night. They can’t
leave the family apartment in New York without this guy being on the
scene, The allegation is it is frightening to the children, providing
emotional upset, that type of case. Let’s set aside the possibility that
one could argue the emotional anguish. Let’s talk in terms of does a
person like Mrs. Onassis have a right to walk the streets without being
subjected to this sort of scrutiny, with the resulting embarrassment.
After you get through the Mrs. Onassis problem, you could say, does
anyone of us have the right to walk the streets without being photo-
graphed?
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If a newspaper photographer came up and took a picture of me
because he was doing a story on people walking on Lake Shore Drive,
and my picture got spread all over the paper, could I-nbject to that
and base my objection ¢n sec, 12? We know that if a commercial oper-
ation tried to use it in advertising, I could either object, or collect
money for it, one or the other, What precisely does see. 12 mean? The
constitutional commentary is of no help whatsoever, In exploring the
scope of this, I get the impression that the convention felt that privacy
was such a good thing, that they had to put it in wherever they could.
Where it will lead, I don’t know.

Another change in this section is that former versions of the same
section contained the words “ought to.” There ought to be a remedy
to every wrong. “Ought to” was dropped in this constitution, and
“shall” was put in. The section says: “Every person shall find a cer-
tain remedy in the laws for all injuries and wrong...."”

The report indicates that the committee did this with the intention of
emphazing the point. So I suppose if you are militarily minded, one
might say the judiciary has a constitutional mandate to be more active
in terms of creating remedies to meet wrongs as wrongs appear in our
society.

Section 13 brings us te the right to trial by jury. Here the only
change in relation to prior constitutions is that previously the words
“except for cases commenced before justices of the peace” were used
since J.P.’s were eliminated in the ’64 amendment, that language is
ciiminated in the 1970 Constitution also. Therefore, this stands as one
of the strongest guarantees to a right to a trial by jury in the country -
no exceptions as to dollar amount, no exceptions as to minor eriminal
offenses. Exceptions of that nature are relatively common in some
states.

The section states that the right to a trial by jury, as heretofore
....The word “heretofore,” has been interpreted to mean the right to
a trial by a jury as it existed at the time the particular constitution
was adopted. Now, we picked up our guarantee of a right to a trial by
jury in 1818 when we became a State. Theoretically, that term
“heretofore” could apply to the right to a trial by a jury as it existed
at mature common law in the nineteenth century - twelve men, unani-
mous verdiet.

I at least have found nothing in our jurisprudence which would in-
dicate or provide any real ammunition for any other interpretation of
this section. I suggest that even though the federal constitution
might permit us some experimentation, our own constitution would
seem to have committed us to the classie jury situation. And agaln, it
doesn't differentiate between criminal and civil actions either, The
classic jury situation is guaranteed across the board.
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Section 14, the Imprisonment For Debt section, is noteworthy only
in the sense that it demonstrates one situation where this State acted
before the federal government required it to act. You may remember
in the case of Williams v. Illinois, 399 U.S. 235 (1970), it was held as a
matter of federal constitutional right that you could not be imprisoned
for inability to pay a fine. The case also explained that you could not
be compelled to work off the fine under circumstances that would ex-
ceed the statutory limit on being sentenced. Our constitution came in-
to effect before the case was decided. We had already codified the
protection against imprisonment for debt when the U.S. Supreme
Court required the protection in Williams. This matter has been dis-
cussed at length at other conferences, and I don’t propose to £0 any
further,

Section 15, the Right to Eminent Domain section, has one signifi-
cant change in terms of constitutional theory. It provides a guaranteed
right to trial by jury in eminent domain cases. Prior constitutions did
not provide that right, and the courts had held that you did not have
the right as a constitutional matter. The statute, of course, gave you
that right. And the committee reports indicate what they intended to
do was take the statutory right and raise it to the constitutional level.
There were attempts to change this particular section further by both
expanding the measure of damages and expanding the zone of injury
that could be compensible. The attempts to change the language to
achieve that result were defeated. So I suppose one could say that the
obvious convention intention was to keep the eminent domain law in
this State the same way it had developed, subject only to the change
that now the right to a trial by jury is constitutionally guaranteed.

Section 16 is the traditional prohibition against ex post facto laws
guaranteed both in all former constitutions and in the federal constitu-
tion. I don't think it deserves specific discussion.

Sections 17, 18 and 19 are the antidiscrimination sections which do
call for some comment. Section 17 was adopted in the form the com-
mittee recommended, and its purpose and intent is fairly well docu-
mented. Sections 18 and 19 were added on the convention floor. The
only background explanation of what any anomalies in that language
might mean will require a study of the debates when they are avail-
able, and that may not be much help.

Section 17, you will note, is a blanket prohibition against discrimi-
nation, race, color, creed, national ancestry and sex. Since we are deal-
ing with the State constitution, we don’t have to worry about
interstate commerce or anything of that nature, It is a blanket prohibi-
tion, as I read it, affecting both individuals and the State itself. To
this extent, this constitutional protection is actually broader in theory
than the present federal remedy. On the other hand, section 17 is ex-
pressly concerned only with the use of property, sale of property and
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employment. It does not cover public accommodations, private clubs,
any other area in which diserimination might occur. And to this ex-
tent, this remedy ic-considerably more limited than the federal reme-
dy.

The legislature has the right to establish reasonable restrictions
and exemptions, and we will find out what that means on a case by
case basis if the issue is ever raised. However, it is unlikely that the
legislature will do anything concerning this section in the near future.
Those concerned with discrimination problems realize that the legisla-
tion in this area can only be restrictive and can not help them since
the ground covered by section 17 is so broad,

Another interesting thing about section 17 is that it expressly says
that it is self-executing. It does not require implementing legislation.
Aggrieved individuals have a constitutional right of action. The rea-
son why T am emphazing this point is that sections 18 and 19 do not
contain any such language, raising the possibility of an argument that
18 and 19 require implementing legislation to make them effective,
The countervailing argument to that is section 12. Sections 18 and 19
discuss constitutional wrongs. Section 12 says there has to be a remedy
for every wrong.

The same thing would also apply to other rights created in the
constitution, for example the individual rights under the environmen-
tal article. Is the absence of this self-executing language a critical is-
sue? Again, my preference would be to use section 12 to cover those
gaps and not get hung up on the need for implementation, But I
think there is in fact a valid argument, It is entirely possible the ldck
of self-executing language in sections 18 and 19 was just inadvertence
on the part of the individual delegates who submitted these sections to
the convention. They apparently were not members of the committee,
and they simply were not precisely aware of what they were doing.

Section 18 refers to discrimination concerning sex as a blanket pro-
hibition; it does not speak of reasonable exceptions. As a matter of
fact, it says that equal pretections are not used as a basis for diserimi-
nating in terms of sex. Equal protection is a matter of reasonable clas-
sification. And one could again argue that this is an absolute, flat
prohibition against using sex as a characteristic for any sort of clausifi-
cation, This is a rather hard line to swallow, I think, if it is carried to
ridiculous extremes. Notice, however, that section 18 applies only to
the government. It requires State action. It's not by its terms applica-~
ble to individuals, although section 17, which also prohibits sexual dis-
crimination in housing and employment, is applicable to individuals.
I suspect that section 18 was lobbied through by a teacher’s union,
from the way it is phrased and the thrust behind it. However, I am
not sure,
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Section 19, the section concerning the handicapped, also came
from the floor out of nowhere. Notice, however, that section 19 does
have a good escape clause, that is mental and physical handicaps may
be considered where they have a rational connection with ability to do
the job, or ability to rent the premises. Now, while this does permit ra-
tional distinction to be drawn, it does present some rather interesting
questions. If one is laboring under the mental handicap of not having
a grammar school education, may he be excluded from a job as a floor
sweeper, even though he never completed the third grade? Is that job
related, or is that a mental handicap within the meaning of the sec-
tion? I don’t know, frankly. I can hardly wait until you tell me what
the law is.

However, this, I think, may have some immediate impact on some
employers who have literacy tests and also physical examinations for
jobs where there is no obvious connection between the standards used
and the job to be done. I think you now have a constitutional man-
date to become a forum for airing some of these problems.

Section 20 is the individual dignity section, which, according to
the committee report, is hortatory in nature. It is not intended to do
anything substantive because it says anybody who does any of these
had things is condemned. I don't know how you are going to consign a
defendant to the custody of the devil, but refer to a higher jurisdiction
or a lower one, I guess,

Section 21, Quartering of Soldiers, is the traditional language that
has been with us since the beginning of the republic. I seriously hope
we never have any occasion to interpret this section in any serious
way.

Section 22, the Right To Bear Arms, is in this day and age, a new
constitutional right. As a citizen of Illinois, you now have a right that
you didn’t have before, subject to the police power; you have a right
to bear arms. “Subject to police power” is obviously the joker in the
deck. The committee report contains good documentation of this.
They have collected precedents from other jurisdictions with similar
constitutional language. For example, some jurisdictions have held
that it is perfectly proper to prevent people from carrying firearms
that are concealed. It is a reasonable regulation, not a prohibition.
Other jurisdictions have held that it is perfectly reasonable to prohibit
people from carrying firearms openly in certain situations because it
cregates a disorder; it scares people. You can be stopped from conceal-
ing it, stopped from showing it. The legislature can prohibit certain
kinds of firearms; machine guns are the classic example. Things being
what they are, might 1t be reasonable to prohibit handguns? Would
this violate this constitution? They can compel registration, Every ju-
risdietion that has faced the problem has also held that the legislature
can forbid the manufacture of firearms. That does not violate the
right to bear them.
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Extending this rationale to its logical extreme, it appears that in
Illinoijs, one has the right to bear arms, except when the police power
tells him that he does not have the right to bear arms. This section is
also, obviously, a political compromise. If interpreted rationally, it
may not be too much of a burden on the need to control this rather
dangerous condition.

Section 23 is another one of the hortatory statements. And section
24 is the section corcerning enumerated rights, which we began the
discussion with.

At this point, I would like to recall that during the campaign for
the constitution, we were told that the old constitution was too long,
too burdensome, too much of it was immaterial and too hard to under-
stand. We therefore needed a new document which would be simple,
clear, short and easy to understand, If you count the number of horta-
tory sections in this new constitution and then consider the ambiguous
sections, you may question as | do whether we achieved our objective.

Two more things I'd like to mention briefly, mostly because they
hit the press so much, which appear in other parts of the constitution.

Article II is the environmental article; it creates a new, modern
requirement to a healthful environment. T notice it doesn’t ban pollu-
tion as such, But what it says is that one has a right to a healthful en-
vironment, whatever that means. It includes a clause which permits
the legislature to place reasonable regulations and restrictions on that
right., However, again, the ariicle has difficulties in application. The
report of the committee that submitted this article indicates that the
purpose of the committee was not to create any new remedies, but
rather to cure the problem of standing. That runs contrary to a lot of
the publicity that has been generated about the article. But according
to the official report, it is not a new remedy, but merely a remedy to
permit individuals to sue when they are affected,

If you will recall, Illinois has been rather tough on the question of
standing to sue. Our traditional case law demands that before one can
bring an action to compliain about a general condition (public nui-
sance, if you will), he must establish that he has a special injury or is
specially affected in a manner which distinguishes him from the public
in general. As a consequence, it seems to me, if you were a poliutor,
you are much better off polluting the whole community than your
neighbor’s property. If you pollute everything, it is a public nuisance;
and only the representative of the publie, the State’s Attorney or At-
torney General, could bring an action to stop it.

In response to this problem, several years before the constitution
was adopted, the legislature passed a statute which gives an individual
a right to notify the Attorney General of the existence of a public nui-
sance. And if the Attorney General declined to act within a period of
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six months, the individual might then bring the lawsuit himself in ex
rel, proceedings. In theory the action was in behalf of the public, not
by the individual interests. Therefore, while it was not generally
known, the question of standing had in fact received a statutory cure.
However, it was felt that we needed this new constitutional mandate
to do something about the environment. While this was intended to
cure the question of standing, there are some other problems that it
does not speak to directly. If one is to sue about an unhealthy envi-
ronment, I suppose what he has to establish is that it is his environ-
ment that is unhealthy, not someone else’s.

For example, do T have a standing to sue or complain about the
pollution conditions in Peoria, Ilinois? I live in the Chicago area. I
suppose if I could produce seientific evidence to show that the wind
currents or the water drainage table was such as to affect me directly, I
could cure the standing problem that way. But I would expect that the
courts would not accept a proof and that the courts would not say that
any citizen can complain about any environment in the State which is
not his environment.

The other question is what is the forum - individual lawsuit in the
circuit court or administrative process. We do have an environmental
protection agency established by statute before this constitution was
adopted. The same clause of the constitution says any legislation not
consistent with this document survives and is in effect. One could ar-
gue, therefore, I think, that the environmental protection agency is
simply an exercise of the legislative authority under the second section
to provide reasonable restriction to this remedy. And if the legislature
wishes, it can tell the aggrieved party he must exhaust his administra-
tive remecdies first. T would suggest that this would be a much more ra-
tional way to provide a remedy in the environmental protection area.
One agency with state-wide jurisdiction can make uniform rules, and
handle the highly technical problems in a proper manner. This is a
much more practical method.

There were several delegates to the convention, who are people re-
spected in our professionr They are saying we intended to give the in-
dividual a right to go into the circuit court on his own, and not be
incumbered by the governmental bureaucarcy. If that’s what they
meant, I wish they had said it. I suggest that these problems exist in
article XI. Hopefully, within a relatively short time, you will get au-
thoritative interpretation and know precisely where we stand on the
question of standing.

The last thing I wish to comment on is a right to education pro-
vided for in article X, This article is, I think, noteworthy because the
definition of the right has been changed from a common education, as
it was understood in the nineteenth century. The article specifically
provides for free education “through the secondary level”. But more




TR TG ST,

& g

206 ILLINOIS JUDICIAL CONFERENCE

important, the article makes it the express obligation of the legislature
t3 provide this education through the public school system. It seemas to
me that this constitutional mandate is directly relevant to the cases
which are now attempting to strike down local school distriet financiug
as a permissible means of providing education. There is litigation out
of Texas.* There is litigation going on in Illinois. It would seem to me
that since our constitution says this is a State matter, and it is the
State’s obligation, that we have a much stronger argument going for a
ruling that it simply isn’t permissible to use local funding as the exclu-
sive device for supporting education. I suggest that the argument
would seem to be much stronger because of article X than it would be

aotherwise.

That’s I think about the extent of my coverage, sort of a casual
guided tour to certain individual rights incorporated in the new docu-
ment. Some of these rights are not exactly new, but I think it is impor-
tant that we know those that are not new and those that are new.
Some of them are not only new, but rather startling. We have thought
about them, perhaps we will be better able to cope with them when we
are confronted with them in the form of real problems.

That’s about it, gentlemen. I think you are free, or if there is any-
thing else you want to discuss, we can have an open forum now on
anything discussed here so far, or anything else relative to the consti-
tution you want to share.

(Several discussions followed)

*See, San Antonio Independent School District v. Rodrigues, _US., 41 LW, 4407
{March 21, 1973)
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Topic IV—TORTS

Hon. Paul C. Verticchio
Chairman and Discussion Leader

. Hon. Joseph J. Butler
Vice-Chairman and Discussion Leader

A, Summary‘ of Advance Reading Material
1. Questions For Discussion
a) Directed Verdicts

b) Special Interrogatories
¢) Voir Dire
d) Jury Size and Quorum
e) Settlements

2. Pedrick Aftermath

a) Pedrick v. Peoria and Eastern R.R. Co., 37 I11.2d 49
N.E.2d 504 (1967) A A, 228

b) Lewis v. Stran-Steel Corp., 6 Ill.App.3d 142, 2 .
631 (1972) 6 Tl App.3d 142, 285 N.E.2d

c) ?{I;gé))hy v. Vodden, 109 Ill.App.2d 141, 248 N.E.2d 327

d) Shep'm‘d’s Northeastern Reporter Citations, Pedrick v.
Peoria and Eastern R.R. Co., supra

3. Special Interrogatories
a) Ill.Rev,Stat, 1971, ch. 110, sec. 65

Jb) I.L.P: Trial, secs. 331-339. Pages 60~65 of the Advance
Reading Material

¢) Cohen v. Sager, 2 Il1.App.3d 1018, 278 N.E.2d 453 (1971)

4. Voir Dire
a) Ill.Rev.Stat. 1971, ch. 110A, sec. 234
b) State v. Manley, 255 A.2d 193 (N.J. 1969)

¢) Recfent 'Developments, Civil and Criminal Procedure—
Voir Dire Examinations, Villanova Law Rev. Vol. 15
(1969-70). Pages 79-85 of the Advance Reading Material

d) Southern California Law Review Vol. 44, Pa
. , ge 016
(1970-71). Pages 86-91 of the Advance Reading Material
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5. Jury Size and Quorum

» a) Zeisel, The Waning of the American Jury, 58 A.B.A.J.
367 (April, 1972). Pages 92-95 of the Advance Reading
Material

b) Reducing the Size of Juries, Journal of Law Reform Vol.
5, No. 1 (Fall 1971). Pages 95-111 of the Advance Reading
Material

¢) Trial By Jury In Civil Cases. Unpublished memorandum
prepared by Leonard M. Ring and Richard L. Wattling.
Pages 112-117 of the Advance Reading Material

6. Settlement
West’s Ann. Cal. Code of Civil Prac., par. 997-099

7. Mulvey . Illinois Bell Tel, Co., 5 Ill.App.3d 1057, 284
N.E.2d 356 (1972)

B. Summary of Discussions

Report of Professors Robert E. Burns and Richard C. Groll

The reporters wish to acknowledge the leadership and direction

given to the Honorable Paul C. Verticchio, chairman, and the Honor-
able Joseph J. Butler, vice-chairman, in the planning and conduct of
the seminar. ‘

At the initial planning meetings, the committee decided that the
topic of Torts would be of an on-going nature; and, therefore, the first
session should be devoted to an exploration of procedural aspects in
the trial of a tort case. Subsequent sessions, conducted at future con-
ferences, would deal with the various substantive tort areas.

The sessions were conducted in seminar fashion. Discussion gener-
ally followed the agenda set forth in the reading materials, and in-
cluded a series of consensus polls of judges in attendance.

THE PEDRICK AFTERMATH

In the five years since the announcement of the Pedrick decision
by the Illinois Supreme Court, most judges agreed that they were
more inclined to direct verdicts or grant judgments n.o.v. than before,
They indicated that without the Pedrick standard, the trial judge was
less likely to direct a verdict except in rare cases where the attorney
had failed to introduce a scintilla of evidence relating to proof of an
essential element in the cause of action.
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At the beginning of each discussion session, there was some reluc-
tance on the part of the judges to announce that they, following Ped-
rick, engaged in a process of weighing the evidence or evaluating the
credibility of witnesses. However, the discussion of the Pedrick stan-
dard invariably led those participating to the conclusion that weighing
the evidence and evaluating the credibility of witnesses was indeed de-
manded by Pedrick. The process of evaluating seemed particularly ac-
ute when the motion was granted at the close of all the evidence (or
the directed verdict situation as distinguished from a judgment n.o.v.).

Most of the judges felt that Pedrick required the trial judge to re-
view the evidence as would, in some fashion, an appellate court, Many
judges, however, were not sure five years later whether Pedrick was de-
signed to clarify the standard for appellate courts or was, instead, pri-
marily a mandate to spur trial judges.

A considerable discussion was had relating to the interrelationship
of the directed verdiet and the judgment n.o.v. The majority of
judges, armed with the Pedrick standard, indicated their preference
for directing verdicts rather than reservation of their prerogatives until
after the jury had rendered its verdict (i.e., judgment n.o.v.). Most
conceded that, if playing odds to appellate review were controlling,
expediency should compe! reserving judgment to determine whether
the jury rendered a verdict consistent with the trial judge's view of the
testimony (i.e., thus precluding appellate reversal on the jury question
for new trial grounds). Most indicated their practice of direction, even
though an identical standard for judgment n.o.v. provides no incen-
tive for early and “courageous” direction without a jury look.

The judges in attendance expressed some concern as to the expec-
tations of Appellate Courts, A few Appellate Court judges in atten-
dance at the seminar session expressed a preference for reviewing jury
verdicts (as distinguished from plain directed verdicts).

A considerable number of judges expressed some concern for expe-
diency. The argument runs as follows: “If Ive been on trial for three
weeks and ean have a jury verdict in two hours, why should I direct a
verdict. If I am in error, the Appellate Court will reverse, grant a new
trial, and the process begins anew.”

Some judges eéxpressed concern that if they did not grant a direct-
ed verdiet at the close of all the evidence, but instead waited until the
jury returned a verdict inconsistent with their evaluation of the case,
the Appellate Court would be more inclined to reverse n.o.v. on the
theory that, if trial judges left it to the jury, they must have been “in
doubt.”

One judge remarked on the practice of one federal judge who re-
served decision but on the directed verdict motion makes it clear on
the record that, should & jury return a contrary verdict he will then
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enter judgment n.o.v. contrary to it, In this way, he indicates to the
Appellate Court his sentiment that there was no question to be left to
fhe jury in the first place, while at the same time, covering himself,
should an Appellate Court disagree in the thought that a jury ques-
tion made early direction reversible error.

SPECIAL INTERROGATORIES

The overwhelming majority of the participating judgu:s were in fa-
vor of the abolition of special interrogatories. This conclusion followed
a discussion of the law relating to special interrogatories and the gen-
eral verdicts. Many expressed the feeling that the manner in which
special interrogatories are handled places the judge in a position where
he must “be dishonest” in his dealings with the jury, i.e., not inform-
ing them as to the effect of their answers to the interrogatories. A clear
majority indicated that the use of special interrogatories on ultimate
issues was inconsistent with the jury system as a whole. Some felt that
interrogatories tend to confuse jurors,

A rather realistic diseussion of the problems presented by special
interrogatories ensued. Many felt that problems were aggravated be-
cause of contributory negligence law in Illinois. Special interrogatory
presents & problem since juries on the whole do not aeccept a standard
of tort law which prohibits recovery by a plaintiff if he is guilty of any
contributory negligence. Comparative negligence is, apparently, the
operating model for a majority of juries even though they profess alle-
gience to the current contributory bar, A significant percentage of the
judges indicated that fewer problems with special interrogatories
would exist if a comparative negligence standard were adopted.

Given this background, some of those in attendance indicated that
the special interrogatory should exist but within the discretion of the
trial judge. The argument was that special interrogatories may serve a
useful purpose in nonnegligence cases.

In some of the sessions, there was rather a long discussion of the
Texas system. Under this system, the jury does not return a general
verdict, but rather answers a series of special interrogatories. The pur-
pose of the jury there is to weigh the evidence and evaluate the credi-
hility of witnesses and make essential findings of fact. Armed with the
answers to the special interrogatories, the judge applies the law in or-
der to reach judgment based upon the jury findings.

Another problem with regard to special interrogatories is, what
does the trial judge do when be believes the general verdict to be
“proper” but finds that the answer to a special interrogatory is against
the manifest weight or would have to be set aside applying s Pedrick
standard? Some judges would welcome more appellate clarification.
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However, the majority expressed the view that the law should only
permit a trial judge to grant a motion for a new trial under these cir-
cumstances.

VOIR DIRE

Most of the judges in a discussion of Rule 234 felt that no change
was needed. Clarificafion, however, by the Supreme Court or the Ap-
pellate Courts appearad to be in order. The backdrop for the discussion
generally centered upon a brief survey as to the length of time it took
to select a jury in a “non complicated’” tort case. In surveying the
judges from Cook County, it varied considerably. One small group of
judges indicated that a jury selection process in a noncomplicated tort
case should take no more than one-and-one-half hours. Another group
of judges found that as a rule of thumb it tock one hour to select each
panel (i.e., four) of jurors. Another group of judges, more reluctant to
discuss time factors, indicated that one day was the rule of thumb.

The first question put before the judges was whether a trial judge
could exclude attorneys from asking questions personally, and insist
upon submission of written questions to be put to the jury by the
judge alone. A small percentage of the judges answered affirmatively
but indicated they would not use this process. The feeling of a majori-
ty of the judges was that in analyzing the rule, emphasis should be
placed on the prerogative of the attorneys to supplement the examina-
tion rather than deal in extensive repetition. The question of what
rights the trial attorney has to question jurors was extensively dis-
cussed. Many judges indicated that when they atternpted to exclude a
particular question by an attorney (because it was repetitious), the
trial attorney sometimes present pre-1957 Appellate or Supreme Court
cases announcing the attorney’s prerogative to ask the question. Many
judges felt that there should be “clarification” to these pre-1957 (that
is, pre-Rule 234) cases.

There was also disclosure by some judges that they initiated the
voir dire examination by asking a series of questions of the first panel
of jurors, and then left the courtroom. Their feeling was that they
could settle a few cases in their chambers, while the jury was being se-~
lected, They also expressed the opinion that, so long as the attorneys
involved stipulated to this process, it could not represent reversible er-
ror. Some participating judges felt that, if this could be done by stipu-
lation among the trial attorneys, it would not be necessary for the trial
judge to be present at all during the conduct of a trial.

In each seminar session, there was a considerable discussion with
regard to the definition and purpose of voir dire examination. Many
judges argued that voir dire served only one purpose; a determination
of jury qualifications. Another group felt that voir dire served a more
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general basis which included an opportunity by the trial attorney to
share an adversary expectation that the jury might be favorable to his

.cause in addition to being merely qualified to serve. As one trial judge

put it: “I give each trial attorney two minutes to woo each juror.”

One of the more beneficial aspects of the discussion of voir dire,
was a series of shared experiences as to problems that have been faced
by the judges in preserving the jury from infectious prejudices.

Many indicswed that with the enactment of Rule 234 in 1957,
there was a sharp reduction in the time involved in the selection of a
jury. With the announcement of the rule, many judges worked dili-
gently to expedite the time devoted fo jury selection.

Many Cook County judges were most impressed with a jury ques-
tionnaire process that is utilized in down-state areas. The Cook Coun-
ty judges indicated that the jury questionnaire in Cook County is over
a year old when presented to the trial attorneys. In down-state areas,
apparently, a new questionnaire is completed on the first day of jury
service by each juror. These current questionnaires are then given to
the participating attorneys. The trial judge may then legitimately pre-
clude the attorney from propounding questions where the answer is
contained on the current jury questionnaire,

Finally, only a handful of judges were in favor of the federal rule
which leaves to trial judges the prerogatives to automatically exclude
direct involvement of the attorney in the jury selection process.

JURY SIZE

There was much interest in proposed jury reform. An outline was
given of the advantages and disadvantages of less than twelve-man ju-
ries and the impact of a less than unanimous rule.

Surveys indicated the following:

A majority of those in attendance would subsecribe to the prin-
ciple that if a 12-man jury was to be the optimum size, then
less than unanimous verdict should be accepted. There was a
clear consensus that a ten-man jury would be constitutional.

A smaller majority of those in attendance advocated the reduction
of the jury size from 12 to 6. Of those who favored a six-man jury,
there was a severe split of opinion as to whether five of those jurors
should control. On the question of whether one could accept a less
than unanimous verdict when dealing with a six-man jury, there was
no clear consensus.
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SETTLEMENTS

Due to the prior discussions, settlements were not discussed in
depth. Many judges felt that the problems were incident to the entire
pre-trial handling process and could not be isolated from procedure.
Most judges felt that, where reasonable offers had been tendered, they
would like to have as many prerogatives as possible in order to effectu-
ate a settlement.
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Topic V—-CHANCERY PROBLEMS

Hon. Donald J. O’Brien
Chairman and Discussion Leader

Hon. Charles E. Jones
Vice-Chairman and Discussion Leader

A. Summary of Advance Reading Material
1. Questions for Discussion
a) Kcological Actions
b) Class Actions

¢) Preliminary Injunctions and Temporary Restraining Or-
ders

2. KEcological Actions
a) 1970 Illinois Constitution, art. XI, sections 1 and 2
b) Environmental Protection Aect of 1970

¢) Statutory and Common Law Nuisance Principles. Pages
125-128 of the Advance Reading Material

d) Kxcerpts from Graham, Pollution and the Law in Illinois,
52 Chi. Bar Rec. 205, 212-213 (Jan. 1971)

e) Leahy, Individual Legal Remedies Against Pollution in
Ilinois, Loyola University Law Journal Vol. 3, No. 1
{(Winter 1972). Pages 129-141 of the Advance Reading Ma-
terial

3. Class Actions

a) Excerpts from Fox, Representative Actions and Proceed-
ings, U. of Tll, Law Forum. Pages 97-102, 107-110 (Spring
1954), Pages 143-149 of the Advance Reading Material

by Illinois Cases .
Harrison Sheet Steel Co. v. Lyons, 15 Iil. 2d 532, 155 N.E.
Zd 595 (1959); Schick-Juhnson Co. v. Malan Const. Corp,
49 11l. App.2d 277, 200 N.E. 2d 76 (1964); Kuehn v. Bis-
mark Hotel, 52 11l. App. 2d 321, 202 N.E. 2d 63 (1964);
Fiseitov v, Jones, 39 Ill. 2d 531, 236 N.E. 2d 698 (1968);
Moseid v. MeDonough, 103 Ill. App. 2d 23, 243 N.E, 2d
394 (1968); Rice v. Snarlin, Ine., 131 Ill. App. 2d 434, 266
" N.E. 2d 183 (1970)

B 1
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¢) Excerpts from Hornstein, Legal Therapeutics: The
“Salvage” Factor in Counsel Fee Awards, 69 Harv, Law
Review 658 (1955-1956). Pages 151-154 of the Advance
Reading Material

d) Fed. R. Civ. P. 23

e) Civil Procedure Rule 22 of the U.S. District Court for the
Northern District of Illinois

4. Preliminary Injunctions and Temporary Restraining Orders

a) Injunctive Relief Without Notice
Unpublished memorandum prepared by Hon. Norman N.
Eiger (Jan. 18, 1972). Pages 157-161 of the Advance Read-
ing Material

b) Injunction Act Amendment
Unpublished memorandum prepared by Clark C. King,
Jr. (Jan. 31, 1972). Pages 162-163 of the Advance Reading
Material

B. Reference Material

1. Zoning in the Courts. Unpublished memorandum prepared by
Hon. Robert C. Hunt (April 1972)

2. Rosemont Building Supply, Inc. v. Illinois Highway Trust
Authority , et al., 51 111, 2d 126, 281 N.E. 2d 338 (1972)

3. People v. Lloyd A. Fry Roofing Co., 4 Il1. App. 3d 675, 281
N.E. 2d 757 (1972).

C., Summary of Discussions

Report by Professors Richard A. Michael and Thomas D. Morgan -

The committee on chancery problems selected three topics for dis-
cussion at the 1972 seminar: ecological actions, class actions, and prob-
lems of temporary restraining orders and preliminary injunctions.
Seminar sessions were chaired by Honorable Donald J. O’'Brien, chair-
man of the committee, and Honorable Charles E. Jones, vice-chair-
man,

In each session, problems were introduced by the professor report-
ers, but maximum participation by the judges in attendance was ob-
tained, The following are the conclusions reached in the seminar
sessions.
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I. Ecological actions.

A suit for protection of the environment can come before the cir-
cuit court in one of five ways:
1. A suit under Article XI of the 1970 Constitution.

2. A suit under the Environmental Protection Act of 1870.

3. An action by the Attorney General under his chapter 14
statutory authority to enjoin pollution.

4. An action pursuant to a city or county ordinance.
5. A suit brought under traditional nuisance principles.

None of these types of proceedings is complately free from ambigu-
ity. For example, a suit under the Constitution is brought to enforce
the private ‘“right to a healthful environment,” The question arises
whether “healthful” includes the health of animals? Does it cover
mental health? May it be extended to damage of property? The re-
sponse of most judges was that it covers any specific, provable dam-
age—mental or physical-—to human beings.

The Constitution says that the right is subject to such procedural
limitations as the legislature may provide. There was disagreement as
to whether the Environmental Protection Act procedures, passed prior
to the adoption of the Constitution, should be construed to constitute
such legislative procedural limitations or whether a suit under the
Constitution could be brought without regard to proceeding under the
Environmental Protection Act.

Considerable debate was generated over the form of remedy which
would be appropriate for violation of this constitutional right. While
general nuisance damages were conceded to be appropriate, questions
arose whether a citizen has a virtual absolute right to an injunction
against a polluter who was damaging his health. Some judges argued
thai he does since a constitutional right is invelved. Other judges ar-
gued vigorously, however, that any right must be subject to reasonable
balancing. It was argued, for example, that to throw a hundred men
out of work who had not filed suit would be unthinkable just to pro-
tect one plaintiff’s alleged right.

In connection with suits under the Environmental Protection Act,
it was pointed out that in the majority of cases the case will be han-
dled by the Pollution Control Board and an appeal will be taken di-
rectly to the Appellate Court. Two questions wlating to circuit judges
were discussed, however, First, if the Attorney General files suit for an
immediate injunction pursuant to section 43 it was generally agreed
that the “hearing” referred to therein should be in the nature of a
hearing for a preliminary injunction, This construction makes the At-
torney General’s proceeding much like one for a temporary restraining
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order, Second, it was thought that section 45 of the Act gives a citizen
a right of appeal of the Board’s determination that his complaint was
frivolous. Questions arise, however, such as whether the citizen may
amend his complaint in the circuit court to make it less frivoious,
whether the findings of the Board as to the claim’s lack of merit
should have any weight in the circuit court, and whether the circuit
court should proceed de novo rather than refer the case back to the
Pollution Control Board if it finds the complaint to have some merit,

With respect to the Attorney General’s statute in chapter 14, sec-
tion 12, the judges generally were troubled by the suggestion that a
mere complaint by the Attorney General was grounds for mandatory
1ssuance of an injunction which would remain in effect at least until
the defendant’s answer. The suggestion was made that not every case
brought by an Assistant Attorney General somewhere should be suffi-
vient to close down an industry, even just pending a hearing. Some
judges suggested that they simply would refuse to sign the injunction
order at least until notice could be given to the alleged offender and
an informal answer filed.

With respect to city and other ordinances, the question arose
whether they are preempted by state law. It was generally agreed that
at least for home rule cities there is no preemption.

Little discussion was held with respect to traditional nuisance
principles, but the special section of the Criminal Code permitting a
private individual to sue to enjoin a public nuisance was discussed.
The most difficult problem there was suggested to be whether the At-
torney General’s proceeding before the Pollution Control Board or us-
ing some remedy other than the one provided in the Criminal Code is
sufficient to bar a suit by an individual. It was generally suggested
that there should be such a bar although the statute appears to the
contrary.

* Substantial discussion was had over how to frame a remedy in pol-
lution cases, particularly where an injunction was sought. It was sug-
gested that perhaps (a) the matter could be continued pending efforts
to abate the pollution, (b) the injunction could be issued and suspend-
ed for a period in order to permit abatement measures to proceed, or
(¢) a reporting system could be established whereby the polluter would
have to meet a prescribed schedule of abatement to avold an injunc-
tion being entered.

Finally, res judicata was discussed in the context of suits seftled
with prejudice by the Attorney General or private parties. It was gen-
erally agreed that while suits fraudulently brought and settled would
not be binding, suits brought by the Attorney General or brought as
class actions would be a bar to further suits against the alleged pollu-
tion by other individuals.
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I1. Class actions.

Three factors must be present in order to have a proper class ac-
tion:
1. The rcases must be based on common facts.

2. There must be a common issue or issues of law present-
ed.,

3. The remedy sought must be common to all,

It was suggested that although these principles Seem straightfor-
ward there may be cases in which the question whether they apply
may be very close, For example, in one case involving an ?,lleged de-
fective automobile part, it was suggested that the remedy might not be
common since some of the members of the class would want a rep%ace~
ment part while others might have a product-liability injury suit.

Tt was generally agreed that the plaintiff need not be able to spec-
ify by name all the members of the class, even after discovery. That
is, it theoretically should be suificient to be able to prove that there
are a given number of people with a common problem meriting a com-
mon relief. The question of ascertainability would, by this view, come
up only when the fund was to be distributed. Dissenters from this
view, however, argued that class actions are subject to abuse by law-
yers who file claims that they know will only generate aitorney’s fees
and taking this view, it is not unreasonable to bar class actions where
one cannot even specify who the plaintiffs might be.

Other questions which arose included whether Illinois should
adopt Federal Rule 23 which prescribes a notice procedure allowing in-
dividuals in the class to decide not to be represented. Although there
was disagreement as to whether the specific rule should be adopted, it
was generally agreed that some form of notice procedure was highly
desirable if only to bind members of that class and thus protect the de-
fendant. But it was suggested that where the amount of recovery for
each plaintiff was very small, notice might cost more than it was
worth.

It was generally agreed that if several class actions purporting to
be on behalf of the same class were filed, the cases should be consqlid—
ated. Likewise, a second plaintiff from the class might well be permit-
ted to intervene in such a suit. The question arose of division of
attorney’s fees in such a case, and it was suggested that judges who
have faced this situation simply per}nit the attorneys to divide the to-
tal fee as they see fit. Vi

Finally, it was generally recognized that the court has & much
greater duty of supervision in a class action than in the normal case.
That is, in a class action there are many nominal plaintiffs who effec-
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tively are at the mercy of the representation they are given and partic-
ularly the settlement proposed for them. It was suggested that the
eourt should be extremely attentive to the interests of class members in
deciding whether or not to approve a proposed settlement.

Particular discussion centered on the basis for attorney’s fees.
Again, it was agreed that the court should be concerned with the rights
of the class to maximum recovery from the fund. It was suggested by
many that it is unrealistic and contributes to public misunderstanding
of the profession to permit an automatic 1/3 fee from a huge recovery
or settlement where the amount of time the lawyer had to spend was
minimal. It was suggested that while the contingent naturs of the fee
is a valid factor to consider, it should be only one facior and time
gpent, difficulty of the issues, ete., should all play a part in the fee
awarded.

Other judges argued, however, that there wauld have been no re-
covery at all except for the work of the lawyer, and thus that members
of the class had no reason to complain of large fees paid to the attor-
ney. It was suggested that in an ordinary personal injury case involv-
ing far less special social value, a fee of 1/3 of the recovery was usual.
It was reasoned that a similar recovery in a class action suit was thus
appropriate.

A final question concerned attorney’s fees where there is no fund.
A Thhited States Supreme Court case, Mills v. Electric Auto Light
Conigany, 396 U.S, 375 (1970), held that attorney’s fees were appropri-
ate under the particular circumstances presented there. Some plaintiffs
reason that they are similarly entitled to have the defendant pay their
attorney’s fees even though no financial recovery is obtained. A very
recent Illinois case, Rosemont Building Supply, Inc. v. Illinois High-
way Trust Authority, holds that the State may not be obligated to
pay the plaintiffs attorney’s fees in a suit to hold a statute unconstitu-
tional. While the Supreme Court does not deal with the ordinary eivil
suit situation, it does not dispute the plaintiff’s contention that attor-
ney’s fees are allowable in such a case. '

III. Temporary restraining orders v. preliminary injunctions.

Under the federal practice, a plaintiff is entitled to a temporary
restraining order for a period not to exceed 10 days without giving no-
tice to the defendant (Federal Rule 65(b)). Indeed, such orders are of-
ten used when giving notice to the defendant would permit him to
change the status quo before the court could issue the order. On the
sther hand, a preliminary injunction under the federal practice may
only be issued after notice and hearing (Federal Rule 65(a)).

Iilinois has both a temporary restraining order and preliminary in-
junction procedure. The problem is that the statutes establishing each
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make the requirements for obtaining them virtually identical. That is,
under Illinois law even a preliminary injunction may be issued with-
out notice to the defendant under certain circumstances (Il1l. Rev.
Stat., ch. 69, sec. 3). The question discussed at the conference was
whether or not the conditions for granting the two remedies should
continue to be the same.

It was generally agreed that the Illinois statute should be revised
to treat the two remedies as they are treated under federal procedure.
A recent case, People ex rel Pollution Control Board v. Lloyd A. Fry
Roofing Company, 4 Ill.App.3d 675, 281 N.E.2d 757 (1972), suggests
the legislature meant to copy the federal practice in the first place. It
was suggested that there is now a practical difference in that the per-
manent injunction must be dissolved upon the filing of an answer con-
travening the allegations of the complaint; whereas a temporary
restraining order continues in effect until the hearing. However, it was
generally agreed that the Illinois statutes should be amended to be
parallel to the federal procedure.

Some questions arose as to whether the bond procedure was differ-
ent with respect to temporary injunctions and temporary restraining
orders. It was generally agreed, however, that the court has authority
to require a bond under either procedure.
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Topic VI—-VIDEO TECHNOLOGY AND THE
COURTS

Lecture, Panel Discussion and Demonstration

Panelists:
Hon. Wendell E. Oliver
Hon. Daniel J, Roberts
William R. Jacobs, II, Esq.
William M., Madden, Esq.
Robert M. Roe
Edmund W. Sinnott, Esq.

A. Summary of Advance Reading Material

1. Summary Report On Court Centered Videotape Panel. Na-
tional Bureau of Standards (Oct. 14, 1971). Pages 3-11 of the
Advance Reading Material

2. Experimental Videotaping of Courtroom Proceedings. Unpub-

- lished interim report to the Illinois Supreme Court (Nov.
1968), prepared by William M. Madden, Administrative Office -
of the Illinois Courts. Pages 12-33 of the Advance Reading
Material

3. DeVries, The Use of Videotape In Depositions, 11 For the De-
fense No. 10 (Dec. 1970). Pages 34-35 of the Advance Reading
Material

4. Suggested stipulation proposed by the McLean County Bar
Association, for use in videotaping physician’s deposition.
Page 36 of the Advance Reading Material

5. People v. Ardella, 46 111.2d 517, 276 N.E.2d 302 (1971)
6. Hendrix v. Swenson, 40 L.W. 2609 (8 Cir. 1972)
7. Paramore v. Florida, 229 So0.2d 855 (Fla. 1969)

B. Selected Bibliography '

Video Recording

Madden, Illinojs Pioneers Video Taping of Trials, 55 A B.A.J. 457
(May 1969).

‘Morrill, Enter - The Video Tape Trial, 3 John Marshall Journal of

Practice and Procedure 237 (Spring Term 1970).
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Krell, Videotape: A New Horizon in Evidence, 4 John Marshall Jour-
nal of Practice and Procedure 339 (1971).

) Sullivan, Court Record by Video-Tape, 50 Chicago Bar Record 336
(April 1969).

MecCrystal, Video Tape Trials, XLIV The Ohio Bar 639 (May 24,
1971).

Sound Recording
Manual of Electronic Recording, prepared by the Administrative Di-
rector of Courts, Anchorage, Alaska (1964).

Handbook on Electrical Recording, prepared by National Shorthand
Reporters Association (Rev. January 1965),

Boyko, The Case Against Electronic Courtroom Reporting, 57
A.B.A.J, 1008 (1971).

Reynolds, Alaska’s Ten Years of Electronic Reporting, 56 A B.A.J.
1080 (1970).

C. Reference Material Outline

VIDEOTAPE AND MOTION PICTURE USAGE

RELEVANT ILLINOIS CASES:

MeGoorty v. Benhart, 305 I1l. App. 458, 27 N.E. 2d 289 (1940) (Use of
silent motion picture segments for impeachment in personal injury
case affirmed.)

" Dept. of Public Works v. Oberlander, 92 1ll. App. 2d 174, 235 N.E. 2d 3
(1969) (Use of prepared motion picture to demonstrate land af-
firmed.)

People v. Ardella, 49 T11. 2d 517, 276 N.E. 2d 302 (1971) (Use of V1deo-
tape for conviction of drunk driving affirmed.)

Also See:
Eizerman v. Behm, 9 I1l. App. 2d 263, 132 N.E, 2d 788 (1956)
Belfield v. Coop, 8 111. 2d 293, 134 N.E. 2d 249 (1955)

ADMISSIBILITY OF FILMS IN GENERAL:
62 ALR 2d 686
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TAKING TAPE RECORDINGS OR CONFESSIONS INTO THE
JURY ROOM:

37 ALR 3d 238
People v. Caldwell, 39 111. 2d 346, 236 N.E. 2d 706 (1968)
People v. Dixon, 37 111, 2d 416, 226 N.E. 2d 608 (1967)

MOTION PICTURES AS EVIDENCE IN CRIMINAL CASES:
See: 62 ALR 2d 701

Boyne City, G & AR Co. v. Anderson, 146 Mich. 328, 109 N.W. 429
(1906) (First use of a phonograph record in the United States as
evidence.)

Com, v. Roller, 100 Pa. Super. Ct. 125 (1930) (Admission of talking
motion picture with criminal confession.)

Com. v. Clark, 123 Pa. Super. Ct. 277, 187 A. 237 (1936) (Attempted
bribery of Attorney General recorded on phonograph record admit-
ted in evidence and affirmed.)

FPeople v. Hayes, 21 Cal. App. 2d 320, 71 P. 2d 321 (1937) (Sound mo-
tion picture confession of crime admitted and affirmed.)

State v. Perkins, 355 Mo. 851, 198 S.W. 2d 704 (1946) (Confession of
rapist on phonograph record admitted with death penalty affirmed.)

People v. Bowley, 230 Cal. App. 2d 269, 382 P. 2d 591 {Admissibility
of stag film for',conviction of perfo_l‘mer of oral copulation affirmed.)

VIDEOTAPE CASES:

Housewright v. State, 154 Tex. Crim. 101, 225 S.W. 2d 417 (1949) (DWI
conviction affirmed.)

Carpenter v, State, 169 Tex. Crim. 282, 333 S. W 2d 391 (1960) (DWI
affirmed.)

Lanford v. People, 159 Colo. 36, 409 P. 2d 829 (1966) (DWI affirrned.)

City of Piqua v. Hinger, 15 Ohio St. 110, 238 N.E. 2d 766 (1968) (DWI
affirmed.)

People v. Strickland, 276 N.C. 253, 173 S.E. 2d 129 (1970) (DWI
affirmed.)

People v. Ardella, 49 Ill. 2d 517, 276 N.E. 2d 302 (1971) (DWI af-
firmed.)

State v. O’Brien, 255 La. 704, 232 S. 2d 484 (1970) (Videotape showing
living quarters of defendant to prove occupancy of premises to sus-
- tain possession of narcotics conviction.)

A
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Paramore v. State, 229 So. 2d 855 (1969) (Confession of murder on vid-
eotape affirmed with death penalty.)

Williams v, State, 461 S.W. 2d 614 (Tex. 1971) (Videotape bank rob-
bery films affirmed,)

Mikus v. U.S., 433 . 2d 719 (CA2-Conn. 1970) (Videotape bank rob-
bery films conviction affirmed.)

1972 REPORT 225

REPORT
OF THE
1992 SEMINAR FOR NEW JUDGES
OF THE

ILLINOIS JUDICIAL CONFERENCE

Lake Shore Club of Chicago
850 Y.ake Shore Drive
December 14, 15 and 16, 1972




RE Gl T A ST |

et A et

1972 REPORT
AGENDA

1972 NEW JUDGE SEMINAR

THURSDAY, DECEMBER 14, 1972

11:00 A.M. - 12:00 NOON

SEMINAR REGISTRATION
Second Floor Corridor

12:00 NOON

LUNCHEON
Hubbard Room - Second Floor
Remarks - Hon. Thomas E. Kluezynski,
Justice, Illinois Supreme Court

2:00 - 4:00 P.M,

LECTURES
Burnham Room - Second Floor
The Illinois Judicial System - Its
Structure and Operation - Hon. Roy O.
Gulley, Director, Administrative “ffice
of the Illinois Courts
Observations - Mr. John M. Oswald,
Assistant Director, Administrative Office
of the Iilinois Courts
Judges Reading List - Hon, James O. Monroe, Jr.
Third Judicial Cireuit

4:00 - 6:00 P.M.

SEMINAR
Burnham Room - Second Floor
The Trial and Judge’s Authority - A
Hon. Alfred E. Woodward, Circuit Judge,
Bighteenth Judicial Circuit
Prof. Vincent F. Vitullo, DePaul
University, College of Law

6:60 P.M.
SOCIAL HOUR
Hnbbard Room - Second Floor
. 6:30P.M.

- DINNER
Hubbard Room - Second Floor
Address - Law and Government -
Hon. Charles H. Davis, Justice,
Tllinois Supreme Court
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FRIDAY, DECEMBER 15, 1972

7:00 - 9:00 A.M.

BREAKFAST
Mediterranean Room - Third Floor

9:00 - 12:30 P.M.
‘ LECTURE
Burnham Room - Second Floor
Criminal Law (Search & Seizure) -
Prof, Charles H. Bowman and
Prof. Wayne R. LaFave, University of
Illinois, College of Law

12:30 P.M.
LUNCHEON
Hubbard Room - Second Floor
2:00 - 5:30 P.M.

LECTURE
Burnham Room - Second Floor
Selected Topies of Evidence -
Prof. Prentice H. Marshall, University
of Illinois, College of Law

5:30 P.M.
SOCIAL HOUR
Hubbard Room - Second Floor

6:00 P.M.

. DINNER
Hubburd Room - Second Floor
A showing of “Under Arrest”, a short
educational film
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' SATURDAY, DECEMBER 16, 1972

7:00 - 9:00 A M.

BREAKFAST
Mediterranean Room - Third Floor

9:00 - 12:00 NOON
SEMINAR ]
Burnham Room - Second Floor
Criminal Law - Motions, Pleas of Guilty
and Sentencing under the new Code of
Corrections - Hon. Richard Mills
Circuit Judge, Eighth Judicial Circuit;
Chairman, Committee on Criminal Law for
Tlinois Judges

12:00 NOON

LUNCHEON
Mediterranean Room (f desired)

ILLINOIS SUPREME COURT

Robert. C. Underwood
Chief Justice

Walter V. Schaefer
Thomas E. Kluczynski
Daniel P. Ward
Charles H, Davis
~Joseph H. Goldenhersh
Howard C. Ryan
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ILLINOIS JUDICIAL CONFERENCE
EXECUTIVE COMMITTEE

Rodney A, Scott
Chairman

Daniel J. McNamara
Vice-Chairman

Jay J. Alloy
Nieholas J. Bua
Harold R. Clark

Henry W. Dieringer
George Fiedler
Prederick S. Green
Peyton H. Kunce
John J. Lyons
Daniel J. Roberts
Eugene L. Wachowski

Thomas E. Kluezynski
Liaison Officer

NEW JUDGE SEMINAR
PLANNING COMMITTEE

Charles H. Davis
Chairman

John C. Fitzgerald
Richard Stengel

Rodney A. Scott
Liaison Officer
ADMINISTRATIVE OFFICE
OF THE ILLINOIS COURTS

Roy O. Gulley
Director
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REPORT OF PROCEEDINGS

The Illinois Judicial Conference conducted its third seminar for
new judges on December 14, 15 and 16, 1972 at the Lake Shore Club of
Chicago. Supreme Court Justice Thomas E. Kluezynski, liaison officer
to the Executive Committee, convened: the seminar.

The newly appointed judges were addressed by Supreme Court
Justice Charles H. Davis, chairman of the New Judge Seminar Plan-
ning Committee; by the Honorable James O. Monroe, Jr.; by the Ad-
ministrative Director, Roy O. Gulley; and by Mr, Carl H, Rolewick
and Mr, John M. Oswald, deputy director and assistant director, re-
spectively, of the Administrative Office of the Illinois Courts.

In addition to the addresses at the luncheons and dinners, the
seminar consisted of lectures and discussions on the following top-
ics:

I. The Trial and the Judge’s Authority
II. Criminal Law - Search and Beizure
III. Selected Topics of Evidence

IV. Criminal Law - Motions, Pleﬁ‘s of Guilty and Sentencing un-
der the new Unified Code of Corrections

The advance reading material for the topics was the same or similar
to the materials which were used at previous annual seminars for the
judges of the Supreme, Appellate andl circuit courts, The discussion
format followed was also similar to the previous seminars. However,
each new judge did receive a copy of Hunter’s Trial Handbook for Illi-
nois Lawyers (4th ed.). '

None of the lectures, reading material or summaries of .discussions is
reproduced here since these items can be found in the previously pub-
lished Judicial Conference reports. The one exception is Judge James
0O, Monroe’s selected reading list, which follows.

=5
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A Selecte_d Reading List
. for Illinois Judges

prepared by the
Hon. James ©. Monroe, Jr., 3rd Circuit

Table of Contents

Prefaces <

A Note on County Law Libraries

General

Daily Reference

Periodicals

Judges, Judging and Judgment

Court Administration

The Illinois Courts

Running a Trial Court

Law and Judges in the Current American Scene

Topics
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Accounting and Law
Administrative Law
Admiralty

Commercial Law

Consumer Protection
Constitutional Law
Contracts

Corporations

Criminal Law and Procedure
10. Environmental Law

11, Evidence

12. Family Law

13. Federal System

14. Juveniles and Minors in Court
15. Jury

16, Labor Law

17. Legal Research

18. Mental Health and Commitment of Incompetents
19. Municipal Law

20, Negroes

21. No-Fault Insurance

922, Poverty Law

23, Taxation

24. Torts

25. Women and the Law
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APPENDICES

Harvard Reading List.

Topics.
The 1970 Term of the U.8. Supreme Court - Kurland Curtailed,.
Authoritative Reports on the Current Scene.

A Short Guide to Recent Developments.
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Illinois Practice Books,

A Selected Reading List
- for Illinois Judges

Preface

As the candid would readily concede, most judges need continuing
direction, wide perspective and stimulus. Consequently, any efforts to
this end ave in order. To have such an effort suggested or sponsored by
the Supreme Court of Illinois gives it the dignity it deserves and the
recognition which is so overdue,

The 1968 Seminar for New Judges includes advance reading mate-
rials and a selected reading list. It is our fond hope that this list will
furnish materials, ideas, solutions and inspiration to its readers and
thereby enable them better to understand the problems of our society
and of our bench,

Any reading list is open to critique, It must be selective. (A 1968
bibliography on The American Judge contains 317 pages, sorpe 30
items to a page, some 9,000 items—so many that one must pick and
choose.) To be selective, it must be personal. Being personal, it will be
subjective. A list prepared by different judges, lawyers or law schools
would vary appreciably from this, and a later list would perhaps be
much better than the first. In making the selection, there is no begin-
ning or end, In appraising the product, one man’s meat may be anoth-
er man’s poison.
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The list at hand was suggested by a small committee of Illinois
judges directed by the Supreme Court to plan the 1968 program of ori-
entation and to compile advance reading materials for new Illinois
judges. At their first meeting, the committee judges promptly, inde-
pendently and unanimously developed several thoughts: 1) Since the
need for judge orientation is so great and the time for formal course
sessions is so short, the reading materials ought to cover far more top-
ics than the course, 2) The readings might be more important than the
course, 3) The list should be prepared not just for new judges but for
all judges; a judge’s reach should always exceed his grasp.

This led to an attempt to provide two things: 1) A set of basic
items which every judge should have at hand—bread-and-butter, nit-
ty-gritty daily details”, things which some judges know by rote, some
keep in an elaborate bench book, some follow with a check list, and
some ignore; 2) items of depth and substance not providing ready-
made detail but intended to aid the judge in working out his own solu-
tions to problems. '

The two-column form for the list is not intended to divide possible
reading into daily detail items and depth items, because all judges
need some of both. Rather, the “basic” column includes items that all
judges can and must read, and the “supplementary’ column has mate-
rials which judges could and should read. They are placed side by side
in hope that those who read the basic materials will be impelled
through interest to read the supplementary suggestions.

Sources consulted included standard reading lists available in law
libraries and law schools, the committee members’ own selections of
items they found most useful for themselves, programs and publica-
tions of the National College of State Trial Judges, orientation pro-
grams for new judges in other states and in federal courts, and
previous seminars for Illinois judges and magistrates. From these
sources a “trial run” list was prepared. Many changes, substitutions,
and sspecially deletions were made, to produce the present list.

How will judges acquire these readings? 1) A few items should be
on every judge’s desk or bench—purchased by the State or county and
owned by or assigned permanently to that judge: such as a set of the
Ilinois Revised Statutes, the State Trial Judge’s Book, some trial
guide, and a handbook on evidence. 2) The statute, ease law and trea~
tise material for Illinois should be in every county library or in a
large-county library available to all judges and lawyers of the eircuit—
likewise purchased by the county, from statutory library fees, and
available for evening, holiday, weekend or daily use. 3) Some items
from previous Illinois seminars and a few other items are available to
judges on request from the Administrative Office of the Illinois
Courts, usually in xerox form. 4) Other items may be bhorrowed by in-
terested judges from the Chicago Civie Center law library, or from law
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school libraries at Northwestern, Chicago, Illinois; St, Louis or Wash-
ington universities, or from the Americar Bar Center, or they may be
secured direetly from publishers or legal bookshops.

Why have a reading list for judges? Perhaps those who need it
least will give it most attention; and those who need it most might not
read the materials even if they were handed to them. Like the errant
among the preacher’s flock, those in need of the message are not even
there to receive it. Fortunately, the vast majority of judges—busy,
overworked, beset, conscientious, aware of their needs—would proba-
bly welcome a reading list, Local discussions, with or without lawyer
participation, could enhance the value of reading materials through
the refinement of dialogue. The result—which rests with the judges
themselves—could be salutary.

Charles H. Davis, Chairman
John C. Fitzgerald
James O, Monroe, Jr.

Chicago
November, 1968
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i’ bhere a book raises

your spirit, and inspires you
with noble and courageous
feelings, seek for no other
rule to judge the event by; it
is good, and made by a good
workman. o

—]Jean de la Bruyere
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Preface to the 1972 Revision

When three judges were asking in 1968 to prepare a reading list for
new Illinois judges, and given some time to do it, that was challenge
enough. Now after all that has happened, leaving the revision to one
man with little time is almost frightening, This, then, is to recognize
limitations, forego ambition, and avoid pretentiousness, and to ex-
plain what has been done and why.

To review the old list after four years is an humbling exercise, re-
calling the original frustrations and pointing up original inadequacies.
But the eager reception of new judges seeking help and the few kind
words from respected colleagues and superiors make the effort to re-
vise, update und improve the first list seem worthwhile.

This list is not presented as a best list, only as a culled and subjec-
tive selection. If “one man’s meat is another man’s poison,” this list
started out as three men’s meat, and most of the choices have been
proven by respectable publication, honored by usage or chosen by oth-
ers in the business of choosing.

For this list, in lieu of organized help from any staff, bar, bench
or academic sources, these devices were used:

1. To cull and supplement the general list, new recommendations
were secured from a number of colleagues and law deans.

2. To check on the topics and materials for them, course lists and
text lists were secured from leading law schools in Illinois, plus nearby
schools and-a few other leading schools (Harvard, Yale and Stanford),

3. To check on current developments, a modicum effort was’
made to scan recent United States and Illinois Supreme Court cases
and three annual surveys, plus the contrasting general views of the
American Bar Association .Journal and Trial,

4. To localize and limit the effort, Illinois practice books were
consulted, and recent issues of the Illinois Bar Journal and Illinois
Law Forum,

5, Articles have been preferred over single cases, books over arti-
cles. Such choices shorten the list but broaden the help and provide an .
over-all view. There is a tendency in trial courts for lawyers and
judges to mislead themselves and one another with single instances:
even if an item is the over-advertised “‘case in point,” it should be
checked with others and placed in perspective.

6. Whole fields have been avoided, as this list is chiefly for T
nois trial judges,

7. Some items are appended - including another entire list which
provides an alternat*ive.
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The topics selected are meant to be those most likely to be need-
ed. On this list as revised, many topics are new.

" The items selected for each topic are meant to be those most likely
to be helpful to an Illinois trial judge. This type of selection has lead
in many instances to treatises, texts, or books of cases and materials.
The choices made are comprehensive, authoritative and longish but
well-organized and manageable in one or two volumes, either very
recent or standards supplemented or still in point, readily available
and inexpensive. On this list as revised, most items are new.

Many topics of current controversy and importance—capital pun-
ishment, euthanasia, sexual behavior, abortion, drugs, draft law, and
so on—are omitted as more intriguing than likely to be useful in the
average judge’s work. Some fascinating periodicals—a race relations
reporter, a black law journal, a journal of law reform, to name a few—
are likewise important and engaging but not of general use.

(The two-column format of the original edition was abandoned in
the revision to save space. A number of items in the original edition
were dropped as passe’. Items available only from the Administrative
Office of the Illinois Courts are marked “A.0.1.C.")

A word about selection, and a reading suggestion for all judges.
Regarding substance, Francis Bacon suggested that “some books are to
be tasted, others to be swallowed, and some few to be chewed and di-
gested.”” Regarding form and techniques, the rapid reading experts ad-
vise skimming and seanning. Regarding the mountains of material
available, much must simply be looked at and avoided. Given the lim-
itations of time, every judge must choose whether he will try slavishly
to read all the advance sheets of even his own jurisdiction, or instead
seek the general guides of texts, case books and law reviews and rely in
cases before him on the offerings of counsel plus his own pointed re-
search on that particular matter. Dean Bok’s advice quoted on the cov-
er is in point,

The assistance of those who helped in this revision is acknowl-
edged with thanks. Special thanks are due Mrs. Annabel Bagley, court

reporter, for typing, and Mr, David Ground, bailiff, for compilation
and general assistance,

Finally, while it is recognized that no reading list alone can make
a reader a good man, a good lawyer or a good judge, it is also worth
hoping that any reading list - even this one - might help.

James O. Monroe, Jr.
Circuit Judge

Edwardsville
November, 1972

1972 REPORT 239
A Note on County Law Libraries

In Illinois, county law library facilities are possibly the best means
of providing judges with available reading materials. The enabling act
appears in ch. 81, sec. 81, Ill. Rev. Stat. 1971. These suggestions are
offered :

Get as many of the basic works (not strictly current topics or the
personal literature) included in this list as your budget permits.

Make arrangements with the Cook County Law Library (Chicago
Civic Center) and your nearest university law library for loan service.
Personnel of these libraries are most accommodating, and a well-put
emergency phone call may even bring you a needed book or a xeroxed
article special delivery tomorrow morning. Honor these privileges by
prompt safe return of borrowed items. The American Bar Center and
the Illinois Bar Center may furnish similar service,

Set up rules for the protection, arrangement and daily housekeep-
ing of your books and for the quiet, orderly, undisturbed use of your
library rooms. Get at least one competent instructable bailiff or clerk,
possibly a law student, under at least one judge who knows law books,
to supervise your facilities. Provide strict accounting for funds, acqui-
sitlons and replacements. Drastically control removals of items, even
to courtrooms and chambers, Put your rules in writing and publish
them; then enforce them, with someone on hand at all working hours
and backed by the authority of the chief judge or presiding resident
judge.

For lawyers and judges only, and under a striet honor system,
make your library available at nights and on week-ends.

Don’t fragmentize your library by placing basic research sets like
the Corpus Juris series, the ALR series, federal and regional reports,
law reviews and sourcebooks in non-central facilities.

Don't duplicate such works in non-central facilities: they are so
expensive that the money used on second sets could be better spent for
additional source materials—such as the many treatises, casebooks
and texts for the topics in this list. Area trial facilities may need the
immediacies essential to sound spot-checking on immediate trial deci-
sions—the statutes, state supreme and appellate court reports, pattern
instructions, and McCormick or Cleary on evidence. But area court fa-
cilities are not research libraries. Lawyers and judges doing their
homework after hours would be better served by having in one place
the additional sources suggested for a centralized research library. The
short driving time to this library is well-spent thinking about the prob-
lem and more than restored by having the quiet, unbothered work con-
ditions of a central library, especially at night or on week-ends.

Once you have a decent law library, keep it up to date.
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A Selected Reading List for Illinois Judges

-«

- General

1. Daily Reference

Illinois Revised Statutes, latest ed., Burdette-Smith, Chicago.

Smith-Hurd Iilinois Annotated Statutes, Burdette-Smith, Chica-
go.

Illinois Blue Bogk, Sec. of State, Springfield, latest ed.

World Almanae, St. Louis Post-Dispatch, St. Louis, latest ed.

Webster's Third New International Dictionary, or Webster's Sev-
enth New Collegiate Dictionary, Merriam, Springfield, Mass.

Illinois Digest, West, St, Paul, Minn., or

Illinois Digest, Callaghan, Chicago.

Illinois Law and Practice, Burdette-Smith, Chicago.
Illinois Supreme Court, reports and advance sheets.
Hlinois Appellate Court, reports and advance sheets.
United States Supreme Court, reports and advance sheets.
The Holy Bible (your favorite edition).

Shakespeare, Complete Works (any authentic edition).

2. Periodicals

Trial Judges Journal, Natl. Conf. of State Trial Judges, Am. Bar
Center, Chicago.

Illinois Law Forum, Univ. of Ill.,, Champaign.

Ilinois State Bar Journal, Ill. State Bar Assn,, Ill. Bar Center,
Springfield.

American Bar Association Journal, Am. Bar Center, Chicago.

Trial, Journal of the American Trial Lawyers Assn., Cambridge,
Mass.

Journal of American Judicature Society, Am. Bar Center, Chica-
go, "

Supreme Court Review, Univ. of Chicago Press, Chicago.
University of Chicago Law Review, Univ. of Chicago, Chicago.

Northwestern University Law Review, Northwestern Univ., Chica-
go. :
Chicago Bar Record, Chicago Bar Assn., Chicago.

Chicago-Kent Law Review, Chicago-Kent Law School, Chicago.
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DePaul Law Review, DePaul Univ., Chicago.

John Marshall Journal of Practice and Procedure, John Marshall
Law School, Chiecago.

Harvard Law Review, Harvard Univ., Cambridge, Mass.
Yale Law Journal, Yale Univ., New Haven, Conn.

Law journal of your own law school.

3. Judges, Judging and Judgment

State Trial Judge's Book, Natl. Conf. of State Trial Judges &
Joint Comm. for the Effective Administration of Justice, West, St.
Paul, Minn., 1965,

Cardozo, Nathan W., The Nature of the Judicial Process, Yale
Univ. Press, New Haven, 1921,

Dahl, Richard, & Bohlen, E. C., The American Judge, a Bibliog-
raphy, Coiner, Vienna, Va., 1968.

Holmes, Oliver W., The Common Law, Little-Brown, Boston,
1938.

Levi, Edward H., An Introduction to Legal Reasoning, Univ. of
Chicago Press, Chicago, 1948.

Mayer, Martin, The Lawyers, Harper & Row, New York, 1966.

Pound, Roscoe, Jurisprudence, 5 vols., West, St. Paul, Minn.,
1959.

Wasserstrom, Richard A., The Judicial Decision, Stanford Univ.
Press, Stanford, Calif., 1961.

4.  Court Administration

Aldisert, Ruggero J., “A Metropolitan Court Conquers Its Back-
log,” 51 J. Am. Jud. Soc., Mar., 1968.

The Courts, The Public, and the Law Explosion, American As-
sembly Rept., Jones, Harry W., ed., Prentice-Hall, Englewood Cliffs,
N. J., 1965,

Fins, Harry G., “Please Stop the War of Labels,” 58 IiI, B.J. 188,
1969.

Frank, John P., American Law - the Case for Radical Reform,
Macmillan, New York, 1969, reviewed from an Iilinois viewpoint, in
Monroe, James O. Jr., “The Urgent Case for Law Reform: a Judge's
Response to a Lawyer’s Plea”, 19 DePaul L. Rev. 466, 1970,

Gulley, Roy O., “Civil Justice with Dispatch,” 58 Ill. B.J. 102,
1969.

Handbook for Bailiffs, Superior Court of Washington, Seattle,
1968,
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James, Howard, Crisis in the Courts, McKay, New York, 1968,

. Klein, Fannie, Judicial Administration and the Legal Profession:
a Bibliography, Oceana, Dobbs Ferry, N. Y., 1963.

Manual on Recordkeeping, Ill. Sup. Ct. Order, 1968, publ.
A.01C., 1972,

Vanderbilt, Arthur, The Challenge of Law Reform, Princeton
Univ, Press, Princeton, N. J., 1855.

5. The Illinois Courts

Cohn, Rubin G., “The Illinois Judicial Department - Changes Ef-
fected by the Constitution of 1970, 1971 Ill. L.F. 355, 1971.

Coleman v. Scott, 38 Ill, 2d 387 (1967)

Fins, Harry, Illinois Court Practice under the New Judicial Arti-
cle, U.S. Law Printing Co., Chicago, 1967.

Rolewick, David, A Short History of the Illinois Judicial System,
Chiecago, 1968, A.0.1.C,

6. Running a Trial Court

“Conference Call Technique Shortens Arguments', 4 Trial Judges
J., no, 1, Jan., 1965,

“Court Room Etiquette; Trial Practice Defects to Avoid”; Iil.
Judges Sem., 1967, A.0.I1.C.

“Disruption in Our Courts: Why?” Trial, vol. 7, no. 1, Jan.-Feb.,
1971,

Fair Trial and Free Press, Am. Bar Assn, Advisory Comm. on
Fair Trial' & Free Press, Paul C. Reardon, Ch,, Am. Bar Assn., New
York, 1968.

Free Press and Fair Trial, Am. Newspaper Publs. Assn., New
York, 1967.

Prager, David, “The Disposition of Personal Injury Litigation:
How It Can Be Improved”, 8 Trial Judges J., no. 3, Nov., 1963.

Richter, George B., “Advance Trial Briefs”, 3 Trial Judges J., no.
3, July, 1964, I

Souris, Theodore, “The General Assignment System—A Mantle of
Anonymity”, § Trial Judges J. nio, 4, Oct., 1966.

“Trial Court's Power {to Assess Costs for Attorney Misconduct
Causing Mistrial)”’, 3 Trial Judges J., no. 2, April, 1964.

Walkowiak, Vincent, “Exclusion from the Trial as Controlling De-
fendant Misbehavior: An Alternative Approach,” 1970 Ill. L.F. 273,
1970.

i g AT i M ATIOR,

1972 REPORT 243

Wolf, Richard W,, “Attorney’s Negligent Failure to Comply with
Procedural Deadlines and Court Calendar Orders - Sanctions,” 49 Tex,
L. Rev. 1198, 1969. ,

7. Law snd Judges in the Current American Scene
“Anatomy of a Riot:"” J. of Urban Law, vol. 45, nos. 3 & 5, De-
troit, 1968.

Burnham, James, The Managerial Revolution, John Day, New
York, 1941.

Camus, Albert, Resistance, Rebellion and Death, Modern Library,
New York, 1960.

Conant, Ralph W,, “Rioting, Insurrection and Civil Disobedi-
ence”, 37 American Scholar, 420, 1968,

Crisis in Chicago: 1968, Mayor's Official Rept,, Bee-Line, New
York, 1968.

Democracy and the Student Left, George Kennan, ed., Atlantic &
Little-Brown, Boston, 1968.

De Tocqueville, Alexis, Demoeracy in America, Doubleday, New
York, 1969.

Douglas, William O., An Almanac of Liberty, Doubleday, Garden
City, N.Y., 1954,

“The Electronic Revolution”, Symposium, American Scholar, vol.
35, no. 2, Washington, 1966,

Galbraith, John K., The Affluent Society, Houghton-Mifflin,
Boston, 1958.

Harrington, Michael, The Other America, Macmillan, New York,
1962.

Law and Disorder, Chicago, 1968, Am., Civ, Lib. Un., Chicago,
1968,

Law Enforcement in the Metropolis, Am. Bar thtn., Am. Bar
Center, Chicago, 1967, '

Law in a Changing America, American Assembly Rept., Geoffrey
C. Hazard, Jr., ed., Prentice-Hall, Englewood Cliffs, N. J., 1966,

Lerner, Max, America as a Civilization: Life and Thought in the
United States Today, Simon & Schuster, New York, 1957,

Miller, Arthur R., The Assault on Privacy, Univ. of Michigan
Press, 1971, Signet paperback 1972.

Oitega y Gasset,. Jose, The Revolt of the Masses, Norton, New
York, 1932. :

Roberts, Edwin A., Jr., The Smut Rakers, National Observer, Sil-
ver Springs, Md., 1968,

TR
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Schwartz, Allan D., 1969, The Year of the Long Hair, or How ‘In
Loco Parentis’ Bit the Dust”, 58 111, B.J, 905, 1970,

. ““The White Problem in America’, Ebony, special issue, August,
1065. :

Whyté, William M., Jr., The Organization Man, Doubleday-An-
chor, New York, 1956,

Too late to classify - publication pending:

Friedman, Lawrence M., A History of American Law, Simon and
Schuster, New York, 1972,

(The Judge's Personal Position: “Political” Causes and “Unpopular”
Decisions)

“Assaciate Justice William O. Douglas,” Final Report by the Spe-
cial Subcomittee on H. Res, 920 of the Committee on the Judiciary,
House of Representatives, Ninety-first Congress, US. Govt. Prntg.
Off., 1970,

11, Const., 1970, art. VI, sec. 12, tenure, retention, 60 per cent.

Kennedy, John F., Profiles in Courage, Harper, New York, 1961,

Peltason, Jack, Fifty-cight Lonely Men, Harcourt-Brace-World,
New York, 1961.

Solzhenitzin, Alexandr, We Never Make Mistakes, Norton paper-
back, New York, 1971.

Vassilikos, Vassilis, Z, Ballentine paperback, New York, 1968; Z,
motion picture, Costa~-Gavras, dir., Cinema V. Dist., New York, 1969
(Academy Award, Best Foreign Language Film; Cannes Film Festi-
val, Jury Prize; New York Film Critics Award for Best Motion Picture
of the Year).

Topics

1. Accounting and Law

Dohr, James et al., Accounting and the Law, Foundation Press,
Brooklyn, N.Y., 3rd ed., 1964.

Fiflis, Ted, and Kripke, Homer, Accounting for Business Lawyers,
West, St. Paul, Minn., 1971,
2. Administrative Law

Davis, Kenneth Culp, Administrative Law Text, West, St. Paul,
Minn., 3rd ed., 1972.

Gellthorn, Ernest, Administrative Law and Process in 8 Nutshell,
West, St. Paul, Minn., 1872,
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Gellhorn, Walter, and Byse, Clark, Administrative Law, Founda-
tion Press, Mineola, N.Y., 5th ed., 1970.
3. Admiralty

Norris, Martin J., The Law of Seamen, Lawyers Co-op, Rochester,
N.Y., 3rd ed., 1970,

Norris, Martin J., Maritime Personal Injuries, 2nd ed. 1962, supps.
1971, 1972, Baker-Voorhis, Mt. Kisco, N.Y.
4. Commercial Law

Brancher, Robert, and Sutherland, Arthur E, Jr., Commercial
Transactions, Foundation Press, Mineola, N.Y., 1968.

Farnsworth, E. Allan, and Honnold, John, Commercial Law,
Foundation Press, Mineola, N.Y,, 1968, with code, prototype transac-
tion, and form supplements.

Hawkland, William D., A Transactional Guide to the Uniform
Commercial Code, ALI-ABA, Philadelphia, 2 vols., 1964.
5. Consumer Protection

Florescue, Leonard G., and Klein, Richard G., “Consumer Protec-
tion”, in 1970-71 Ann. Surv, of Am. Law, New York Univ,, N.Y. p.
287,

6. Constitutionsl Law

Cahn, Edmond, “The Parchment Barriers,” 32 American Scholar
21, Washington, 1963,

Emerson, Thomas I., Haher, David, and Dorsen, Norman, Politi-
cal and Civil Rights in the United States, Little-Brown, Boston, 1967,

Freund, Paul A., Sutherland, Arthur E., Howe, Mark DeWolfe,
and Brown, Ernest J., Constitutional Law, Little-Brown, Boston,
1967, supp. 1969, \

Fuentes v. Shevin, 32 L. Ed. 556 (1972), hearing before taking in
replevin,

Gunther, Gerald, and Dowling, Noel T., Constitutional Law,
Foundation Press, Mineola, N.Y., 8th ed., 1870,

Lackhart, William B., Kamisar, Yale, and Choper, Jesse H., The
American Constitution, West, St. Paul, Minn., 1970,
7. Contracts

Simpson, Law of Contracts, West, St. Paul, Minn., 1965,
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8. Corporations

~ Henn, Harry G., Law of Corporations, West, St. Paul, Minn., 2d
ed., 1970.

9, Criminal Law and Procedure

American Bar Association Praject on Standards for Criminal Jus-

tice:

Electronie Surveillance

The Prosecutien Function and the Defense Funection

Providing Defense Services

Pretrial Release

Discovery and Procedure Before Trial

Fair Trial and Free Press

Speedy Trial

The Function of the Trial Judge, including the

Judge’s Role in Dealing with Trial Disruptions

Joinder and Severance

Pleas of Guilty

Probation

Sentencing Alternatives and Procedures

Criminal Appeals

Appellate Review of Sentences

Post-Conviction Remedies
American Bar Center, Chicago, current.

Hall, Livingston, Kamigar, Yale, LaFave, Wayne R., and Israel,
Jerold, Modern Criminal Pracedure, West, St. Paul, Minn., 3rd ed.,
1069 with supp., addtl. supp. 1972.

Inbau, Fred E., Thompson, James R., and Sowle, Claudée R.,
Criminal Justice, FPoundation Press, Mineola, N.Y., 2 vols,, 1968,

LaFave, Wayne R., Arrest-The Decision to Take a Suspect into
Custody, Little-Brown, Boston, 1965.

LaFave, Wayne R., Criminal Procedure in a Nutshell, West, St,
Paul, Minn,, 1971,

LaFave, Wayne R., and Scott, Austin W., Jr., Criminal Law,
West, St. Paul, Minn., 1972,

Skoinick, Jerome H., Justice Without Trial, Wiley, New Yoi"k,
1966,

Treger, Harvey, Collier, James H., and Henninger, “Deferred

. Prosecution,” 60 IiI. B.J. 922, 1972.

Warder, Nancy S., and Zalk, David C,, “No&Trxal Disposition of
Criminal Offenders - A Case Study,” 5 Journal of Law Reform 453,
1972.

e L ; .
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Zagel, James B., and Carr, Jayne A., “State Criminal Discovery
and the New Illinois Rules,’” 1971 Ill. L.F. 557, 1971.

10. Environmental Law

Fitzpatrick, Collins T., “Private Legal Remedies to Air Pollution
in Illinois,” 59 Ill. B.J. 746 1971,

]

Grad, Frank P., Environmental Law, Matthew-Bender, New

York, 1971,

Krier, James I., Environmental Law and Policy, Bobbs-Merrill,
Indianapolis, 1971.

Nicholson, Max, The Environmental Revolution, MeGraw-Hill,
New York, 1970.

Segerberg, Osborn, Jr., Where Have All The Flowers, Fishes,
Birds, Trees, Water and Air Gone?, David McKay Co., New York,
1971.

11. Evidence

Cleary, Handbook of Illinois Evidence, Little, Brown, Boston,
2nd ed., 1963.

Pryer, William T., ed., Selected Writings on the Law of Evidence
and Trial, West, St. Paul, Minn., 1957.

"Gard, Spencer A., Illinois Evidence Manual, Bancroft-Whitney
and Lawyers Co-op., San Francisco, 1965, supp. 1972.

MecCormick, Charles T., Handbook of the Law of Evidence, West,
8t. Paul, Minn., 1954, ‘

Rothstein, Paul ¥., Evidence in a Nutshell, West, St. Paul,
Minn., 1970,

12. Family Law

Foote, Caleb, Levy, Robert J., and Sander, Frank E, A., Family
Law, Little-Brown, Boston, 1966;

Toster, Henry H. Jr., and Freed, Doris Jones, “Family Law,” in

1970-71 Ann. Survey of Am. Law, New York Univ., New York, p. 451.°

Krause, Harry D., Illegitimacy: Law and Socml Policy, Bobbs-
Merrill, Indianapolis, 1971
(Divorce)

“Children of Divorced Parents”, Law & Contemporary Problems,
vol, 10, no. 5, 1944, Duke Univ., West, St. Paul, Minn.
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Monroe, Jamss O., Jr., “Mental Cruelty: The Judge in Search of
a Precept,” 19 DePaul L. Rev. 52, 1969.

~° Weinberg, Meyer, Illinois Divorce, Separate Maintenance and An-
nulment, Bobbs-Merrill, Indianapolis, Ind., 2nd ed.; 1969.

(Adoptions)
Stanley v: Illinois, 405 U.S. , 31 L.Ed. 2d 551 (1972).

Rothstein v. Lutheran Social Services, 405 U.S.____, 31 L.Ed. 2d
786 (1972).

Vanderlaan v. Vanderlaan, 405 U.S.___, 31 L.Ed. 2d 787 (1972).

Peo. ex rel, Slawek v. Covenant Children's Home, 52 Il 2d 20
(1972).

Ashlock v. Ashlock, 360 Til. 115 (1935); Carter Oil Co. v. Norman,
131 F.2d 451 (7th Circ., 1943); In re Estate of Wolfner, 44 Il11. App. 2d
77 (1963); Burstein v, Millikin Trust Co., 350 Ill. App. 462 (1953);
Orme v. Northern Trust Co., 25 1ll. 2d 151 (1962), ’

Polaw, J.J., “The Lawyer in the Adoption Process: In re Adop-
tion of P, Morris County Court; Probate Division, New Jersey, M-
14-379, Jan. 10, 1972,” 6 Family Law Q. 72, 1972, .

13. Federal System

Currie, Brainerd, Selected »Essayé-on the Conflict of Laws, Duke
Univ. Press, Durham, N.C., 1963. '

Hart, Henry, and Wechsler, Herbert, The Federal Courts and the
Federal System, Foundation Press, Brooklyn, 1953.

Wright, Charles Alan, Federal Courts, West, St. Paul, Minn.,
1970,

14. Juveniles and Minors in Court

Barrett, David R., Brown, William J. T., & Xramer, John M.,
“Juvenile Delinquents: The Police, State Courts, and Individualized
Justice,” 79 Harvard L. Rev. 775-810, 1966.

' Handler, Joel F., “The Juvenile Court and the Adversary Sys
tem: Problems of Function and Form,” 1965 Wis. L. Rev. 7, 1965.

Ketcham, Orman W., and Paulsen, Monrad, Juvenile Courts,
Foundation Press; Brooklyn, 1967.

Minors in Civil Litigation, Ill. Judges Sem., 1967, A.0.I.C.
P. C. C. & 8t. L. Ry. Co. v, Haley, 69 Ili. App. 64 (1896).
People ex rel. Wallace v. Labrenz, 411 IlI. 618 (1957).
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Suria, Fred G., Jr., and Bassiouni, M. Cherif, “The Illinois Juve-
nile Court Act—A Current Perspective,” 5 Ill. Cont. Leg. Ed. 107,
1967,

15. Jury

Bloom v. Illinois, 391 U.S. 194 (1968), jury not required in “petty”
offenses (contempt); but cf. Baldwin v. New York, 399 U.S. 66 (1970),
jury required on misdemeanors punishable by more than six months
imprisonment (“jostling” to pick pockets).

Duncan v. Louisiana, 391 U.S. 145 (1968), Fourteenth Amendment
requires jury in state criminal trials (misdemeanor punishable by 2
years or $30C¢, actual sentence 60 days and $150).

Illinois Pattern Jury Instructions, Civil, West, St. Paul, Minn.,
1971.

Tllinois Pattern Jury Instructions, Criminal, Burdette-Smith, Chi-
cago, 1969,

Johnson v. Louisiana, US., 32 L.Ed. 2d 152 (1972) unan-
imity not required, 9-3; Apodaca v. Oregon, id. 184, 11-1 or 10-2.

- Jones, Robert E., “BExpediting Voir Dire Examination by Jury
Questionnaire”, 5 Trial Judges J. no. 4, Oect., 1966. :

Kalven, Harry, Jr., & Zeisel, Hans, The American Jury, Little-
Brown, Boston, 1966. ‘ :

Mathes, William C., & Devitt, Edward J., Federal Jury Practice
and Instructions: Civil and Criminal, West, St. Paul, Minn., 1965,

McKeiver v. Pennsylvania, 403 U.S. 528 (1971), jury not required
on juvenile erimes; accord In re Fucini, 44 IlI, 2d 299 (1970), app.
dismd., 403 U.S. 925 (1971).

Mills, Richard, Memorandum Opinion on Oral Voir Dire by
Judge Only, 1968, A.0.I1.C.

Report on Survey of Jury Selection Procedures and Practices (102
Tllinois Counties), Conf. of Chief Circuit Judges, A.0.I.C., 1972,

Williams v. Florida, 399 U.S. 100 (1970), 12-man jury not required.

16. Labor Law

Wykstra, Ronald A., and Stevens, Eleanor V., Labor Law and
Public Policy, Odyssey Press, New York, 1970,
17. Legal Research

Pollack, Ervin H., Fundamentals of Legal Research, Foundation
Press, Brooklyn, 1967.
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How to Find the Law, Roalfe, William R., ed., West, St, Paul,
Minn., 6th ed., 1965,

-

18. Mental Health and Incompetents in Court

Baur, Alfred K., “Legal Responsibility and Mental Illness”, 57 N.
W, Univ. L. Rev, 12, 1962.

Jackson v. Indiana,__U.S. , 32 L.Ed. 435 (1972), fitness to
stand trial, indefinite commitment of incompetent without trial,

Kutner, Luis, “The Illusion of Due Process in Commitment Pro-
ceedings”, 57 N. W. Univ, L. Rev. 383, 1962.

MecNeil v. Patuxent,__ U.S..___, 32 L.Ed. 2d 719 (1972), post-
conviction relief from post-term psychiatric confinement,

Peo. ex rel. Myers v. Briggs, 46 Ill. 2d 281 (1970).

19. Municipal Law
Baum, David C., *The Scope of Home Rule,” 59 Ill. B. J. 814,

-1971.

20. Negroes

The Negro-American, Talcott Parsons and Kenneth B. Clark,
eds., Beacon Press, Boston, 1966.

&

21. No-Fault Insurance

Calabresi, Guido, The Costs of Accidents, Yale New Haven,
Conn., paperback, 1970.

Casey, Edward F., “Aufo Reparations in Illinois - the ‘Illinois
Plan’: (The Painless Claim)”; and Vaccarello, Vincent B., “Tmproved
Auto Reparations - an Answer to “Total No-Fault’,” 59 IlI, B, J. 800,
801, 1971.

Hofeld, Albert F,, “Toward Understanding, Analyzing and Im-
proving ‘No Fault’ in Illinois,” 59 Iil. B. J. 972, 1971.

O’Connell, Jeffrey, The Injury Industry and the Remedy of No-
Fault Insurance, Commerce Clearing House, Chicago, 1971; Univ. of
Ill. Press paperback.

O’Connell, Jeffrey, and Wilson, Wallace, “Public Opinion on No-
Fault Auto Insurance: A Survey of the Surveys,” 1970 Iil. L. F. 307,
1970.

T R T,

1972 REPORT 251
22. Poverty Law

Dodyk, Paul M., Sovern, Michael I., Berger, Curtis J., Young,
William F, Jr., and Paulsen, Monrad G., Law and Poverty, West, St.
Paul, Minn., 1969.

Ferman, Louis A., Kornbluh, Joyce L., and Haber, Alan, Poverty
in America, Univ. of Michigan Press, Ann Arbor, Mich., 1965, rev. ed.,
1968.

Levy, Robert J., Lewis, Thomas P., and Martin, Peter W., Social
Welfare and the Individual, Foundation Press, Minneola, N.Y., 1971.
23. Taxation

Kragen, Adrian, and McNulty, John K., Federal Income Taxa-
tion, West, St. Paul, Minn., 1970.

New Illinois Income Tax Law with Explanation, Commerce Clear-
ing House, New York, 1969.
24, Torts

Dickerson, Reed, “Products Liability—How Good Does a Product
Have to Be?”, 42 Ind. Law J. 301, 1967,

Harper, Fowler V., and James, Fleming, Jr., The Law of Torts,
Little-Brown, Boston, 3 vols., 1956, supp. to vol. 2, 1968.

Kionka, Edward J.,; “The King Is Dead, Long Live the King:
State Sovereign Immunity in IHinois ” 59 Iil. B. J. 660, 1971.

Laird v. Nelms, ___U.S.____, 32 L.Ed. 2d 499 (1972), strict Habili-
ty for sonic boom damage denied.

Prosser, William L., The Law of Torts, West St. Paul an 4th
ed., 1971,

Prosser, William L., “The Fall of the Citadel (Strlct Llablhtv to
the Consumer)”’, 50 an L. Rev. 791 1966

Sklar, Ronald J., “Products Liability”, 54 I Bal J. 355, 1965.

25. Women and the Law

Lewis, Barbara, “Women and the Law”, in 1970-71 Ann. Surv. of
Am. Law, New York Univ., New York, p. 343.

Sisterhood is Powerful, Robin Morgan ed., Random House, New
York, 1970.

Smith, Dorothy, Justice is & Woman, Dorrance, Philadelphia,
1966.
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APPENDIX A:
Harvard Reading List

See pages 58 through 65 of “Harvard Law School Handbook.”
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APPENDIX B:
Topics

253

This list includes all topies covered in the last two annual surveys
of American law, the original Illinois Judges list, and the American

Association of Law Schools list.

Accounting and Law.........ceuuvennnn. e
Administrative Law ........oooiiiiiiiiiiennes
Admiralty ....c.o.ooioiiinin, e hanaaen
Aeronautics....coeeevavvnirrrennns vevinee erenes
Agency ........ ettt taretehetee et rteeriaararenen
Air and Space Law.........c..oeeee. eerranaas
ANBIErUSE. e e
Atomic Bnergy...c.cocoooviiviiviiiiiiiiiiniinns
Bankruptey;

Creditors’ Rights...cocovevviiviivieniniinienn
Behavioral and Social

Sciences and Law.........covvviivininnirninn,
Biography.........ccovn.. b are b s ——,_,
Business Association..........coocvivvinnnnn.
Business Epterprises ..oovvivevinininicininininsn.
Business Law ....ccccoiviiiiiiiiiiiiiiniinin
Capital Gains and Losses..... e ereerieeeaan,
Commercial Arbitration........ccoovvevniinnnns
Commercial Cases.................. ererrereeioe
Commercial Law......iooviiiniiiiiiiiinninnn
Commercial Transactions...........co.cveeen..
Comparative Law...... rrrrerrerans rrrsarans
Conflict of Laws........o...... eens TR
Constitutional Law.......... eveerneirenees
Consumer Protection ......c.ooovevvrimvinnnrnenn
Contracts .....oocovvviviriiniiineiiennnennns rrenees
Copyright;

Patents, Trusts............ Vereeerrs cerierrae.
Corporate Investors .................. rereneeses ,

Am. Surv. 1970-71

Legal Edue. Biblio.
Full Articles

Specific Subjeets

M MR

Mo XM

SRS

Am. Surv. 1969-70

e

take

B bd bd b

Full Articles
Am. Surv. 1970-71

>

> M

ofia

Illinois Judges List 1968

P4 AALS List
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Corporations ......coivevvininans vireirens eans X X Law and Judges in the
Courts {The Illinois)................ e X . Current Am. Scene............... rernnen X
Creditor’ Rights; : Legal Bibliography ........... e Ceverreeens X
Bankruptey ...ooicevennn.. ettt nienans X X X ' Legal Drafting........... eeeteeanaes et . X
Criminal Law .....cccovvveunnnie. T ens X X X ; Legal BEducation ................. e rverns X
Criminal Procedure ................... e X X ,, Legal Ethies.........c...... e e X
Criminal Law and : Legal History ....... s e e X X
Procedure ........... e .. X X Legal Profession...... veens e X X
Criminology.. ....cccoieeveriennenn, NPT . X Legal Research ....... reeaerires eeeeeaans e X
: Dictionaries............ e N rerrnas verreerie X Legal Writing ......... terreereare et e i arns X
i Discovery in IIHnoiS.....cvcoveveriiniivensneenns X Legislation....c.coccoevviniennnnns st vrrrrianas X
DiIvoree...ocoevvvvenniieviiieciuraennenn UDTURRT X Local Government............ e areiien X
Domestic Relations.......... ereenn evenes ereres X Medicine and Law .........o...... reriireneens X
Environment..........covevnen. ererarretenens X Medical Jurisprudence........ Ceerrainennen X
BEquity......ooven.. reeeas et eteretr et e X Mental Health ..... rrraareenes eeeres eerenraens X
Estate Planning; Military Law .........c.... ereens Cenvenenrenn, X X
Wills, Trusts........... rrreneeaens e eeranaan X Mining Law............. e trrereanaenea, vereres . X
Evidence...... ferererararnas Ceeee it araaes X X X Minors in Civil Litigation........cccceepenn. X
Family Law............... et rrrannn . XX X X Municipal Corporations ....... eveet e X
Federal Jurisdiction ” Natural ResOurces .....cccovevevnenees X
and Practice ...... veceees ceeans errererearianans X Qil and Gas.....ocovvveens eeves T X
Foad, Drug, Cosmetics........ erienens e X Patent;
Illinois Civil Practice ............ Ceenes veernas . X ~ Copyright, Trademark...... rereerreanas X X X
Intellectual and Industrial Philosophy of Law and
5 Property ...ocovene.n. e, ceeen X ‘ Related Areas............. e eerarneirn . X
4 International Law ............ X X Probate.....c...c...... eevvrees e vrenreranas N . X
International Relations............ errerenan. X ‘ Procedure ........ et er vt s rirataiaenein . X
;Q Insurance........... TSSO SO X Products Liability ............ eeeee e N X
z: Judges, Judgmg and Judgment """" X Property ....oocivin e eveens e riererirenrene X X
i Judicial Administration ..........ccoooiiinnnne. X X X X X Personal ....... cereeerrinina . X
il Jurisprudence........c.cocoocveecninancn e X X Real....ccoinniininnnn SUOURORPROPR X >
i JULY oo, beereveatecnns X Regulated Industries ...,........... cereraeeenees X
é Juveniles and the Oourt ............... creeens X Restitution.....c.cocevrvvenens ceens X
i Labor Law...c.viveeeeennnes ORI e X X X X Roman Law.....ccoociiniiininnnnin Ceeres TS . X
Landlord and Tenant...... et vere X Running a Trial Court............... RSO X
Land Use Control........... erereevrertienanis . X Selective Service Law...... cveens e vevenes X X ‘ ]
“
|
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2 APPENDIX C:
< X
o ‘
. S o w8 The 1970 Term of the U. S. Supreme Court - Kurland Curtailed
Bay ™~ o=
C)"-‘é : é 7] . . I
i’qﬂﬁlﬁ‘ 3% $§ & This is a mere listing of most of the cases covered by Professor
3 EE ci :'ga. E B Philip B. Kurland in *1970 Term: Notes on the Emergence of the
2R3 EE ;‘: 3 = ) Burger Court,” final chapter in The Supreme Court Review, Kurland,
g'gm _.:m. =~ _E - ed., Univ. of Chicago Press, Chicago, 1971, pp. 265-322. This review,
3;35 ::E! ;25 = 3 published annually, puts each term’s cases in perspective, with critical
analysis, in expertly organized chapters and topical sections. It is com-
Social Welfare and Insurance........... X parable, not unfavorably, with the similar annual treatment of the

Supreme Court and the Antitrust ’ Harvard Law Review. Unless one is to tackie the job unguided, some

LAWS oo e X such treatment is essential to keeping abreast of what is happening in

TaXAIOM...ccviveriviriveirerereiraeeeseeeeearseeeens X X our highest court, indeed in our juridical life.

TOrtS ooviviierririii X X X X The capsules following each case here are simply teasers to pro-

Trademgrk; i voke reading - with apologies to Professor Kurland for necessary but
Copyright, Patent............oocoiini, X regrettable brevity. Kurland’s full essays are highly authoritative, bril-

Trgtde Regl}lamons ................................ X X liant, penetrating, opinionated, stimulating - and recommended.

Trial Practice. . ..cccaviiriiiiiiiniinienenns X ' ) .

Trusts: The 1972 volume, covering the 1971 Term ended in June, will be
TESEALES vvvovereeerereaeeeeresireneneesenesseenes . X X X ' : out in January, 1973.

Urban Law c...ooviiiiiiniiiiie e, X ' Civil Rights.

Wills; . Griggs v. Duke Power Co., 401 U.S. 424 (1971), employment of
Estate Planning, Trusts:,.....o.vvvvnrineeas X ‘ , Negroes.

Women and the Law.........c.o.cicovin e, X Phillips v. Martin Marietta Corp., 400 U.3. 542 (1971), employ-

ment of women, ‘

Griffin v. Breckenridge, 403 U.S. 88.(1971), private action to
enforce. '

Palmer v. Thompson, 403 U.8. 217 (1971), public facilities.

The BElectoral Procsss.
Oregon v. Mitchell, 400 U.S. 112 (1970), U.S. control of voting -
literacy, age, residence.
Perkins v. Matthews, 400 U.S. 379 (1971), U.S. control of voting
distriets, .
» Gordon v. Lance, 403 U.S. 1 (1971), majority or 60% re bond
; issues.
Whiteomb v. Charis, 403 U.S. 124 (1971), apportionment.
Abate v. Mundt, 403 U.S. 182 (1971), apportionment, 129% vari-
ance,
Ely v. Klahr, 403 U.S. 108 (1971), time to reapportion.
Connor v. Johnson, 402 U.S. 690 (1971), single-member districts.
Jenness v. Fortson, 403 U.S. 431 (1971), nomination, new parties,

First Amendment.
1. Press. ,
New York Times v. U.S., 403 U.8. 713 (1971), Pentagon papers.
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Time v, Pape, 401 U.S. 279 (1971}, libel, falseness as malice.

Monitor-Patriot Co. v, Roy, 401 U.S. 265 (1971), libel, public offi-
cial, crime.

Ocala Star-Banner v. Dameron, 401 U.S. 295 (1971), libel, candi-
date,

Rosenbloom v. Metromedia, 403 U.S. 29 (1971), libel, private
person,

2.  Obscenity.

Blount v. Rizzi, 400 U.S. 410 (1971), judieial review required.

U.S. v. 37 Photographs, 402 U.8. 363 (1971), circulation,

'U.8. v, Reidel, 401 U.S. 351 (1971), mails, even to willing adults,

Cohen v. California, 403 U.S, 15 (1971), four-letter words in pub-
lic.

Org. for a Better Austin v. Keefe, 402 U.S. 415 (1971), prior
restraint.

3. Freedom of Association.

Coates v. Cincinnati, 402 U.S. 611 (1971), 3-person “assembly,”

4. Loyalty oaths, bar admission, practice of law.

Connell v. Higginbotham, 403 U.S. 297 (1971), constitution or
beliefs.

Baird v. State Bar of Arizona, 401 U.S. 1 (1971), applicant’s past
memberships.

In re Stolar, 401 U.8. 23 (1871).

Law Students Resedrch Council v. Wadmond, 401 U.S. 154 (1971),
cf. United Transport Union v. Michigan Bar, 401 U.S. 576 (1971),
group practice?

5. Federal Control of State Prosecution as Harassment (Dom-
browski). ‘

Younger v. Harris, 401 U.S. 37 (1971), California syndicalism law.

Samuels v, Mackell, 401 U.S. 66 (1971), New York anarchy law.

Boyle v. Landry, 401 U.S. 77 (1971), Illinois intimidation law.

Perez v. Ledesma, 401 U.S. 82 (1971).

6. The Religion Clauses.

Gillette v. U.S., 401 U.8. 437 (1971), conscientious objection.

Lemon v. Kurtzman, 403 U.S. 602 (1971), -varochial aid, teaching
serviees.

Robinson v. DiCeuso, id. 672, direct payment to teachers,

Tilton v. Richardson, ibid, construction grants.

Criminal Procedure.

1. Search and Seizure,

Williams v. U.S., 401 U.S. 646 (1971), area, retroactivity.

U.S. v. Harris, 403 U.S, 573 (1971),

Coolidge v. New Hampshire, 403 U.S. 443 (1971), voluntary sur-
render. i
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Bivens v. Six Unknown Narcotic Agents, 403 U.S. 388 (1971), civil
action,

U.S. v. White, 401 U.S. 745 (1971), electronic surveillance.

2. Coerced Statements (or Plea).

Harris v. New York, 401 U.S. 222 (1971), impeachment, of. Miran-
da.

North Carolina v, Alford, 400 U.S. 25 (1970), plea bargaining.

3. Right to Counsel.

Kitchens v. Smith, 401 U.S. 847 (1971), Gideon retroactive.

4, Jury Trial,

Groppi v, Wisconsin, 400 U.8, 505 (1971), impartial jury, venue.

McKeiver v. Pennsylvania, 403 U.S, 528 (1971), in juvenile court.

5. Right of Confrontation.

Nelson v. O’Neill, 402 U.S. 622 (1971), codefendant’s statement.

Dutton v. Evans, 400 U.S. 74 (1970), coactor’s statement,

6. Juvenile Courts. See 4 supra.

7. Double Jeopardy.

U.S. v. Jorn, 400 U.8S. 470 (1971), mistrial not caused or asked by
defendant.

Simpson v, Florida, 403 U.S. 384 (1971), collateral estoppel.

8. Self Crimination.

California v. Byers, 402 U.S, 424 (1971), hit-and-run information.

Mackey v. U.S., 401 U.S. 667 (1971), retroactivity of Marchetti;
Gross.

U.8. v. U.B. Coin & Currency, 401 U.S. 715 (1971), same topic, dif-
ferent result.

U.S. v. Freed, 401 U.S. 601 (1971), firearms registration.

9. Sentencing.

McGautha v. California, 402 U.S. 183 (1971), death penalty in-
structions,

Tate v. Short, 401 U.S. 395 (1971), jail instead of fine, cf. Williams
v. Illinois, 399 U.S. 235 (1970).

10. Contempt.

Mayberry v. U.8., 400 U.S. 455 (1971), same or different judge.

Johnson v, Mississippi, 403 U.S. 212 (1871), recusing,.

Due Process.

Bell v. Burson, 402 U.S. 535 (1971), driver's license suspension.
Wisconsin v. Constantineau, 400 U.S. 433 (1971), blacklisting
drinkers.
Boddie v. Connecticut, 401 U.S. 371 (1971), indigent divorce plain-
tiffs.
Richardson v. Perales, 402 U.S. 389 (1971), state welfare proce-
dure.
Palmer v. Euclid, 402 U.S. 544 (1971), “suspicious persons’ ordi-
nanee.
- U.8. v. Vuitch, 402 U.8. 62 (1971), D.C. abortion law.
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Commerce Clause,
Perez v. US 402 U.S. 146 (1971), federal “loan shark” law.

Equal Protection,

U.8, v. Maryland Savings-Share Inc. Corp., 400 U.S. 4 (1970),
classification. ‘

Citizenship. :
Rogers v. Bellei, 401 U.S. 815 (1971), loss of jus sanguinis.

Welfare.
Wyman v. James, 400 U.S. 309 (1971), conditions for welfare aid.
Labine v. Vincent, 401 U.S. 532 (1971), disinheritance of bastards.
James v. Valtierra, 402 U.8. 137 (1971), low-rent housing referen-
da.
Graham v. Richardson, 403 U.S. 365 (1971), welfare, aliens, resi-
dence.

Other topies in Kurland’s essay deal with items less juridically
dramatic. Other essays in the volume cover at length: 1) self-incrimi-
nation and the hit-and-run decisions, 2) the defeat of selective con-
scientious objection, 3) legislative motive in civil rights cases, 4)
parochial aid and the Pirst Amendment, 5) rights of and wrongs
against Indians (g historical and sociological item rather oddiy includ-
ed), and 6) the chief justice and law reform - 1921 to 1971,
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APPENDIX D:
Authoritative Reports on the Current Scene

President’s Commission on Law Enforcement and Administration
of Justice, Rept., “The Challenge of Crime in a Free Society” Task
Force Reports; ‘
Assessment of Crime
The Courts
Corrections
Drunkenness
Juvenile Delinquency and Youth Crime
Organized Crime
The Police
. Science and Technology
U.S. Gov, Printing Office

Mattich, Hans W. and Sweet, Ronald P. Illinois Jails-Challenge
and Opportunity for the 1970%s. Illinois: University of Chicago Center
for Studies in Criminal Justice, December 27, 1969.

PN oW

BOOKS:

Campbell, James S.; Sahid, Joseph R.; and Stang, David P, Law
and Order Reconsidered. A Staff Report to the National Commission
of the Causes and Prevention of Violence. New York: Bantam Books,
November 1970.

Sheehan, Neil; Smith, Hedvick; Kenworthy, BE.W.; and Butter-
field, Fox. The Pentagon Papers. Bantam Books, July 1971,

The Polities of Protest. Skolnick, Jerome H., Director Task Force
on Violent Aspects of Protest and Confrontation of the National Com-
mission on the Causes and Prevention of Violence. New York: Ballen-
tine Books, April 1970.

Contempt (Transcript of the Contempt Citations, Sentences, and
Responses of the Chicago Conspiracy 10). Chi_cago: The Swallow Press
Ine., 1970.

The Report of the Commission on Obscenity and Pornography.
New York: Bantam Books, September 30, 1970.

Justice, 1961 United States Commission on Civil Rights Report 5.
Washington D. C.: Government Printing Office,

Rights in Conflict, The Official Beport to the National Commis-
sion on the Causes and Prevention of Violence. New York: Signet
Books, 1968.

Carey, James T.; Goldfarb, Joel; and Rowe, Michael J. The
Handlisg of Juveniles from Offense to Disposition, Volumes I & II.
Washington D. C.: Government Printing Office.
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Law and Poverty, Natl. Conf. Rept., U.S. Atty. Genl. & Office of
Economic Opportunity, Washington, D.C., 1965.

. “Meeting the Insurance Crisis of Our Cities,” President’s Natl.
Advisory Panel on Insurance in Riot-Affected Areas, Rept., U.S.
Govt. Printing Off., Washington, D.C., 1968.
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APPENDIX E:
A Shert Guide to Recent Developments
Annual Survey of American Law, New York University School of
Law, Oceana Publications, Dobbs Ferry, New York, current volumes.
Illinois Law Forum, current issues.
Illinois Bar Journal, current issues.
Supreme Court Review, University of Chicago, current volumes.

Harvard Law Review, issue containing annual review of United
States Supreme Court cases.

United States Supreme Court opinions, current volumes and ad-
vance sheets.

Illinois Supreme Court opinions, current volumes and advance
sheets.

United States Code Annotated, current and supplements.

Illinois Revised Statutes, current and supplements.
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APPENDIX F:
Illinecis Practice Books

Illinois Estate Administration.
Business Practice Under The UCC In Illinois.
Illinois Civil Practice Before Trial.
Ilinois Civil Trial Practice.
Illinois Civil Practice After Trial.
Creditors’ Rights In Illinois.
Drafting Wills And Trust Agreements In Illinois.
Illinois Family Law I: Handling Matrimonial Cases.
Life Insurance In Estate And Business Planning.
Organizing And Advising Illinois Businesses.
Illinois Real Property I: Contracts and Conveyancing.
I!lipois Real Property II: Handling Advanced Real Estate Transac-
tions,

These are available from the Illinois Institute For Continuing Le-
gal Edueation, Illinois Bar Center, Springfield, Ill.
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SUPREME COURT OF ILLINOIS

FIRST DISTRICT

Walter V. Schaefer
Chicago, Illinois

Thomas E. Kluezynski
Chieago, Illinois

Daniel P, Ward
Chicago, Illinois
SECOND DISTRICT
Charles H. Davis
Rockford, Illinois
THIRD DISTRICT
Howard C. Ryan
Tonica, Illinois
FOURTH DISTRICT
Robert C. Underwood
Bloomington, Illinois
FIFTH DISTRICT

Joseph H. Goldenhersh
E.St. Louis, Illinois
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APPELLATE COURT OF ILLINOIS

(June 30, 1972)
FIRST DISTRICT

First Division

Joseph Burke
Mayer Goldberg
John J. Lyons

Second Pivision

George N. Leighton
Vlysses S. Schwartz (retired-
. serving by assignment)

John J. Stamos

Third Division

John T. Dempsey
Thomas A. McGloon
Daniel J. McNamara

Fourth Division

Thaddeus V. Adesko
Henry L. Burman
Henry W. Dieringer

Fifth Division

Joseph J. Drucker
Robert E. English
Francis S. Lorenz
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SECOND DISTRICT

Mel Abrahamson

William L. Guild

Thomas J. Moran
Glenn K. Seidenfeld (assigned
from the 19th Judicial Cireuit)

THIRD DISTRICT

Jay J. Alloy
Walter Dixon
Albert Scott (assigned
from the 9th Judicial Circuit)
Allan L. Stouder

FOURTH DISTRICT

James C. Craven
Leland Simkins (assigned
from the 11th Judicial Circuit)
Samuel O. Smith
Harold Trapp

FIFTH DISTRICT

Caswell J. Crebs
Edward C. Eberspacher
Charles E. Jones (assigned
from the 2nd Judicial Circuit)
George J. Moran
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JURGES OF THE CIRCUIT COURTS OF THE STATE

COOK COUNTY

Circuit Judges

(June 30, 1972)

John S. Boyle, Chief Judge

BEarl Arkiss

Marvin E. Aspen
James M. Bailey
Charles R. Barrett
Thomas W. Barrett
Norman C. Barry
William M, Barth
Raymond K. Berg
L. Sheldon Brown
Abraham W, Brussell
Nicholas J. Bua,
Felix M. Buoscic
Joseph J. Butler
David A. Canel
Archibald J. Carey, Jr.
David Cerda
Nathan M. Cohen
Robert J. Collins
Harry G. Comerford
Daniel A. Covelli
James D. Crosson
Wilbert F. Crowley
Walter P; Dahl
William V. Daly
Russell R, DeBow
Francis T. Delaney
George E. Dolezal
Thomas C. Donovan
Robert J. Downing
Raymond P. Drymalski
Arthur L. Dunne
Robert J. Dunne
Edward J. Egan
Norman N. Eiger
Irving W. Eiserman
Herbert A. Ellis
Paul F. Elward
Samuel B, Epstein

Saul A. Epton
Hyman Feldman
James H. Felt
George Fiedler

John C. Fitzgerald
Richard J. Fitzgerald
Thomas H. Pitzgerald
Philip A. Fleischman
Herbert R, Friedlund
Louis B. Garippo
James A. Geocaris
James A. Geroulis
Louis J. Giliberto
Albert E. Hallett
Richard A. Harewood
Edward F. Healy
John F. Hechinger
Jacques T, Heilingoetier
Joseph B. Hermes
Harry G, Hershenson
George A. Higgins
Reginald J, Holzer
Charles P. Horan
Robert L. Hunter
Harry A. Iseberg

Mel R. Jiganti

Glenn T. Johnson
Mark E. Jones
Sidney A. Jones, Jr.
William B. Kane
Nathan J. Kaplan ;
Anthony J, Kogut
Norman A. Korfist
Walter J. Kowalski
Franklin I. Kral
Alvin J. Kvistad
Irving Landesman
David Lefkovits

Frank B. Machala
Robert L., Massey
Nicholas J. Matkovic
Robert E. McAuliffe
Francis T. McCurrie
Helen F. McGillicuddy
John P, McGury
Robert A, Meler,ITI
James J. Mejda
Francis T. Moran

F. Emmett Morrissey
James E. Murphy
James C, Murray
Gordon B. Nash
Benjamin Nelson
Irving R. Norman
Donald J. O’Brien
Wayne W, Olson
Margaret B, O'Malley
Herbert C. Paschen
William F. Patterson
John E. Paviik
Edward E., Plusdrak
Maurice D. Pompey
Albert S. Porter
Joseph A, Power
Daniel A. Roberts
Philip Romiti
Thomas Rosenberg

Charles A. Alfano
Peter Bakakos
Frank W, Barbaro
Lionel J. Berc
Francis M. Blake
Nicholas J. Bohling
Anthony J. Bosco
John M. Breen, Jr.
Martin F. Brodkin
Robert C. Buckley
Thomas R. Casey, Jr.
Thomas P. Cawley
Paul G. Ceaser
Irwin Cohen
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Associate Judges
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Daniel J. Ryan

Edith 8. Sampson
Raymond S. Sarnow
George J. Schaller
Ben Schwartz

Anton A. Smigiel
Joseph A. Solan
Pasquale A. Sorrentino
Harry S, Stark
Sigmund J. Stefanowicz
Earl E. Strayhorn
James E. Strunck
Chester J. Strzalka
Harold W. Sullivan
Robert J. Sulski

Fred G. Suria, Jr.
Vincent W. Tondryk
Raymond E. Trafelet
Eugene L. Wachowski
Harold G. Ward
Alfonse F. Wells
Kenneth R. Wendt
Louis A, Wexler
William Sylvester White
Frank J. Wilson
Kenneth E. Wilson
Minor K, Wilson
Joseph M. Wosik
Arthur V. Zelezinski

Cornelius J. Collins
James A. Condon
Francis X. Connell
Richard K. Cooper
Ronald James Crane
John J. Crowley
Robert J. Dempsey
Russell J, Dolce
John T. Duffy
George B. Duggan
Charles J. Durham
Ben Edelstein ;
Nathan B. Engelstein
Carl F. Faust
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Wiiliam F. Fitzpatrick
John M. Flaherty
John Gannon
Lawrence Genesen
Paul F, Gerrity
Joseph R. Gill
Prancis W. Glowacki
Meyer G. Goldstein
Myron 1. Gomberg
Ben Gorenstein
James L. Griffin
Jacob S. Guthman,
Arthur N, Hamilton
Edwin C. Hatfield
John J. Hogan
Louis J. Hyde
Thomas J. Janczy
Rudolph L. Janega
Lester Jankowski
Robert F, Jerrick, Sr.
Eddie C. Johnson
Richard H. Jorzak
Benjamin J. Kanter
Wallace I. Kargman
Helen J. Kelleher
John J. Kelly, Jr.
Irving Kipnis
Marilyn R. Komosa
Edwin Kretske
Albert H. LaPlante
Maurice W. Lee
Richard F. LeFevour
Reuben J. Liffshin
John J. Limperis
David Linn

Frank S. Loverde
Martin J. Luken
James Maher, Jr.
Harry H, Malkin
Erwin L. Martay
John H. McCollom
John J. McDonnell
William J, MeGah, Jr.
Dwight McKay
Anthony T, Mentone
Joseph W. Miodusk
Anthony 'S. Montelione
Joseph C. Mooney

John Joseph Moran
John M. Murphy
John William Navin
Earl J, Neal

James L. Oakey, Jr,
Paul & O'Malley
John A. Ouska
Burton H. Palmer
Marvin J. Peters
William E. Peterson
Frank R, Petrone
James P, Piragine
Bernard A. Polikoff
Simon S, Porter
Francis X. Poynton
Seymour S. Price
John F. Reynolds
Emanuel A. Rissman
Allen F. Rosin
Joseph A. Salerno
Richard L. Samuels
George M, Schatz -
Joseph Schneider
Harry A. Schrier -
Joseph R. Schwaba
Anthony J. Scotillo
Samuel Shamberg
David J. Shields
Harold A, Siegan
Frank M. Siracusa
Jerome C. Slad
Raymond C. Sodini

-Joseph A. Solan

Milton H. Solomon
Robert C. Springsguth
Adam N, Stillo

James N. Sullivan
Robert A. Sweeney
John F. Thornton
Alvin A, Turner
Thomas M. Walsh
James M. Walton
Jack Arnold Welfeld
Daniel John White
Willie Mae Whiting
James A. Zafirato
George J. Zimmerman
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FIRST CIRCUIT
Circuit Judges
John H. Clayton, Chief Judge

Robert H. Chase Robert B. Porter
Stewart Cluster Everett Prosser
Peyton H. Kunce Paul D. Reese
William A, Lewis Richard E, Richman
Harry L. MeCabe Dorothy W, Spomer
Jack C. Morris R. Gerald Trampe

George Oros
Associate Judges

Michael P. O’Shea Robert W. Schwartz

SECOND CIRCUIT
Circuit Judges
William G. Eovaldi, Chief Judge

Philip B. Benefiel Henry Lewis

John D. Daily Clarence E. Partee
Don Al Foster Randell S, Quindry
Charles Woodrow Frailey Wilburn Bruce Saxe
F. P. Hanagan Alvin Lacy Williams
William Webb Johnson Carrie LaRoe Winter

A, Hanby Jones Harry L. Zielger
Charles E. Jones (assigned
to Appellate Court)
Associate Judges

Roland J. DeMarco Charles L. Quindry
Charles Deneen Matthews

THIRD CIRCUIT
Cireuit Judges .
Michael Kinney, Chief Judge

Joseph J. Barr Foss D. Meyer
William L. Beatty James O. Monroe, Jr.
Harold R. Clark Tred P. Schuman
John Gitchoff
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Associate Judges

Thomas R. Gibbons A, Andreas Matoesian
Arthur L. Greenwood Harry R. Mondhink
Merlin Gerald Hiscott Roy W. Strawn
William E, Johnson Doane Kent Trone

FOURTH CIRCUIT
Circuit Judges
George W. Kasserman, Jr., Chief Judge

Daniel H. Dailey James E. McMackin, Jr.
William A. Ginos Gail E, McWard

Arthur G. Henken Jack M. Michaelree
Paul M. Hickman Robert J. Sanders
Raymond O. Horn Bill J. Slater

George R. Kelly E. Harold Wineland

Associate Judge
Robert M. Washburn

FIFTH CIRCUIT
Circuit Judges
Jacob Berkowitz, Chief Judge

Caslon K. Bennett James Kent Robinson

Harry I. Hannah William J. Sunderman

Frank J. Meyer James R. Watson

Ralph S. Pearman Paul M. Wright
Associate Judges

Lawrence T, Allen, Jr. Richard B, Scott

Thomas Michael Burke John F. Twomey

Matthew Andrew Jurczak

SIXTH CIRCUIT
Circuit Judges
Birch E. Morgan, Chief Judge

William C. Calvin Joseph C. Munch
Burl A. Edie Rodney A, Scott
Frederick S. Green James M. Sherrick
Frank J. Gollings Creed D. Tucker
Roger H. Little Albert G. Webber, IIT

Donald W, Morthland
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Associate Judges

Henry Lester Brinkoetter James R. Palmer

John L. Davis John Payson Shonkwiler
Wibur A. Flessner "° George Richard Skillman
Sarah McAllister Lumpp Andrew Stecyk

SEVENTH CIRCUIT
Circuit Judges
William Henry Chamberlain, Chief Judge

J. Waldo Ackerman Byron E. Koch
Harvey Beam L. A. Mehrhoff
Franeis J. Bergen Paul C. Verticchio
William D. Conway Howard Lee White
George P. Coutrakon John B. Wright

Associate Judges

Richard J. Cadagin Jerry S. Rhodes
Fugene O, Duban Charles J. Ryan
Imy J. Feuer Gordon D. Seator

Robert B, McKechan

EIGHTH CIRCUIT
Circuit Judges
John T. Reardon, Chief Judge

Cecil J, Burrows Fred W. Reither
Paul R. Durr Richard F. Scholz
Lyle E. Lipe Edward D. Turner
Richard Mills Ernest H. Utter
J. Ross Pool Lyle R. Wheeler

Associate Judges

Leo J. Altmix Virgil W. Timpe
Owen D. Lierman Guy R. Williams
Alfred L. Pezman
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NINTH CIRCUIT
Circuit Judges
Daniel J. Roberts, Chief Judge

Edwin Becker Gale A. Mathers
Ezra J. Clark Francis P. Murphy
John W, Gorby Albert Seott (assigned
Earle A, Kioster to Appellate Court)
Scott I. Klukos Keith . Scott

Associate Judges

Jack R. Kirkpatrick
Lewis D. Murphy
Russell A. Myers

G. Durbin Ranney
William K. Richardson
Keith Sanderson

TENTH CIRCUIT
Circuit Judges
Ivan L. Yontz, Chief Judge

Richard E. Eagleton Albert Pucei
Edward E. Haugens John E. Richards
James D. Heiple Calvin R. Stone
Robert E. Hunt Charles M. Wilson
Charles W, Iben

Associsiiesfadlges

William John Reardon
John I). Sullivan
John A, Whitney
Espey C. Williamson
William H. Young

Robert A. Coney
Carl O. Davies
Arthur H. Gross
John A. Holtzman
David C. McCarthy

ELEVENTH CIRCUIT
Circuit Judges
Wendell B, Oliver, Chief Judge

Stephen Adsit John T. McCullough
J.-H. Benjamin Leland Simkins (assigned
Keith E. Campbell to Appellate Court)

Wayne C. Townley, Jr.
Samuel Glenn Harrod, III :
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Associate Judges

William T. Caisley Darrell H. Reno
Luther H. gearborn Robert Leo Thornton
Ivan Dean Johnsen

TWELFTH CIRCUIT
Circuit Judges
David E. Oram, Chief Judge

Victor N. Cardosi Robert J. Immel

Wayne P. Dyer Michael A. Orenic
Robert E. Higgins Angelo F, Pistilli
Stewart C. Hutchison Herman W. Snow

Associate Judges

Thomas P. Faulkner
Louis K. Fontenot
John F. Gnadinger
John C. Lang

John Verklan

Roger A. Benson
Patrick M. Burns
Robert W. Boyd
Robert R. Buchar
Charles P. Connor
Emil DiLorenzo

" THIRTEENTH CIRCUIT
Circuit Judges
Thomas R. Clydesdale, Chief Judge

William P. Denny Robert W. Malmquist
Leonard Heffman John S. Massieon
James D. Hurley, Sr. W. J. Wimbiscus

Associate Judges

John J. Clinch, Jr. C. Howard Wampler
Herman Ritter Robert G. Wren
Wendell LeRoy Thompson

FOURTEENTH CIRCUIT
Circuit Judges
George O. Hebel, Chief Judge

Robert M. Bell Charles J. Smith
Charles H. Carlstrom Conway L. Spanton
Robert J. Horberg Richard St~ngel
Dan H. McNeal Julian P. Wilamoski
John Louis Poole L. L. Winn

Paul E. Rink
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Associate Judges

Robert W. Boeye
Walter E. Clark

John B, Cunningham
John R, Erhart

Jay M. Hanson
Ivan Lovaas

Edwin Clare Malone
Henry W. MeNeal

FIFTEENTH CIRCUIT
Circuit Judges
James B. Bales, Chief Judge

John L. Moore
William B. Phillips
John W. Rapp, Jr.

John Dixon
Wesley A, Eberle
L. Melvin Gundry
Robert D. Law

Associate Judges

James M. Allen
Alan W. Cargerman
James R. Hansgen

Dexter A. Knowlton
James M. Thorp

SIXTEENTH CIRCUIT
Circuit Judges
John S. Page, Chief Judge

Ernest W. Akemann John S. Petersen
James H. Boyle Paul W. Schnake
John A. Krause Robert J. Sears

Neil E. Mahoney Charles G. Seidel
Rex F, Meilinger Carl A, Swanson, Jr.

Associate Judges

Donald T. Anderson William H. Ellsworth
Thomas J. Burke Joseph T. Suhler
James W. Cadwell Carlyle Whipple
Thomas 8. Cliffe

SEVENTEENTH CIRCUIT
Circuit Judges
Albert S. O’'Sullivan, Chief Judge

Seely P. Forbes John C. Layng
John 8. Ghent, Jr. William R. Nash
Fred J. Kullberg Harold C. Sewell
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Associate Judges

Michael R. Morrison
John W. Nielsen
Alford R. Penniman

John T. Beynon
Robert A. Blodgett
Edwin John Kotche
Robert Elwood Leake

EIGHTEENTH CIRCUIT
Circuit Judges
Bert E. Rathje, Chief Judge

Edwin L. Douglas LeRoy L. Rechenmacher
Bruce R. Fawell George W. Unverzagt
Philip P. Locke Alfred B. Woodward

-Associate Judges

Gordon Moffett
Robert A. Nolan
Jack T. Parish
Lester P. Reiff
George B. VanVleck
Blair Varnes

William E. Black
George Borovie, Jr.
George Herbert Bunge
Richard L. Calkins
James E. Fitzgerald
Marvin E. Johnson

NINETEENTH CIRCUIT
Circuit Judges
LaVerne A. Dixon, Chief Judge

L. Eric Carey Charles 8. Parker
William M. Carroll
James H. Cooney
Fred H. Geiger
John J. Kaufman

to Appellate Court)
Harry D. Strouse
Lioyd Van Deusen

Associate Judges

John L. Hughes
Bernard J. Juron
Paul J. Kilkelly
Robert K. McQueen
Alvin 1. Singer
Robert J. Smart

Thomas F. Baker
Leonard Brody

Eugene T. Daly
Thomas R. Doran
Warren Fox

William Joseph Gleason

Glenn K. Seidenfeld (assigned
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. Richard T. Carter, Chief Judge

Robert Bastien James Wendell Gray

Carl H. Becker Alvin‘H. Maeys, Jr.

Joseph F. Cunningham Fram.nclx E. Maxwell

Harold O. Farmer Quinten Spivey

William P. Fleming Joseph A. Troy
Associate Judges

Anth A. Bloemer Ora Polk

D:vign\%. Costello Robert Blackburn Rutledge, Jr.

John T. Fiedler George H. Sansom

Barney E. Johnston Robert J. Saunders

Billy Jones

TWENTIETH CIRCUIT
Circuit Judges

James F. Wheatley
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DISTRIBUTION OF THE 1972 REPORT OF THE
ILLINOIS JUDICIAL CONFERENCE

State of Illinois

Judges of the Illinois Supreme Court, Illinois Appellate Court and the
21 Circuit Courts of Illinois

Federal Court of Appeals, 7th Circuit, and Federal District Court,
N.D. of Ill.

United States Senators from Illinois

"The Governor, Lieutenant Governor, Comptroller, Secretary of State,
State Treasurer, Attorney General and Superintendent of Public
Instruction

Clerk of the Supreme Court

Members of the Illinois Senate

Members of the Illinois House of Representatives

Illinois State Bar Association Officers and Board of Governors and
Staff Officers

Chicago Bar Association Officers, Board of Managers, and Staff Offi-
cers : :

Ilinois Newspapers

Ilinois Historical Society

QOut-of-State

U.S. Supreme Court

U.S. Attorney General

Chief Justice or Presiding Judge of the State Supreme Courts

Mr. Henry Chandler

State and Federal Court Administrators

Secretariat of the National Conference of State Administrative Offi-
cers

Deans of Law Schools

Law School Libraries

President of State Bar Associations

American Bar Association—President and Officers

American Judicature Society—President and Officers

American Law Institute Officers and Members of Council

Institute of Judicial Administration—Officers and Staff
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