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PAROLE REGRGANIZATION ACT

THURSDAY, JUNE 21, 1973

House or REPRESENTATIVES,
Suvscommirres oN Courrs, CIvin
LIBERTIES, AND THE ADMINISTRATION
OF JUSTICE OF THE COMMITTEE ON TIE J UDICIARY,
Washington, D.C.

The subcommittee met at 10:10 a.m., pursuant to cail, in room 2226,
Rayburn House Office Building, Hon. Robert M. Kastenmeier [chair-
man of the subcommittee] presiding.

Present: Representatives Kastenmeier, Drinan, Owens, Mezvinsky,
Railsback, Smith, and Cohen.

Also present: Herbert Fuchs counsel; Thomas T. Mooney, asso-
ciate counsel and Howard Eglit, former corrections counsel.

Mr. Kasrenymerzr. The hearing will come to order.

Today, the subcommittee has met to begin 2 days of public hearin
on H.R. 1598, a bill to establish an independent and regionalized Fed-
eral Board of Parole, to provide for fair and equitable parole proce-
dures, and for other purposes.

The subject parole legislation was first introduced in the 92d Con-
gress, where, after 19 days of public hearings and extensive markup
sessions on HL.R. 13118 and related bills to improve and revise parole
procedures, H.R. 16276 was introduced by the Chair and cosponsored
by the eight other members of the subcommittee. The measure was
ordered reported to the full Committee and such report began on Au-
gust 15, 1972. Unfortunately, the 92d Congress adjourned before full
Committee consideration of that measure could be completed.

In the present Congress, the Chair reintroduced this measure as H.R.
1598, and the surviving members of Subcommittee No. 3 as this sub-
committee was then known cosponsored it. In addition, the distin-
guished chairman of the Committee on the Judiciary, Congressman
Rodino, introduced an identical measure as H.R. 978, and the Chair
introduced H.R. 2028, also identical, and cosponsored by Mr. Mazzoli,
Mr. Mitchell of Maryland, and Ms. Abzug

[The bills, H.R. 1598, H.R. 978, and H.R. 2028, follow:]

(1)
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H. R. 1598

IN THE HOUSE OF REPRESENTATIVES

JANUARY 9, 1973

Mr. Brester, Mr. Fisg, and Mr. Couenrix) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

establish an independent and regionalized Federal Board of
Parole, to provide for fair and equitable parole procedures,
and for other purposes.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

That this Act may be cited as the “Parole Reorganization

_Act of 1978”7,

TABLE OF CONTENTS
TITLE I—FEDERAL PAROLE SYSTEM

Sec. 101. Board of Parole; parole procedures, conditions, ete.
Sec. 102. Conforming amendments.

Sec. 103. Effective date of title.

Sec. 104. Transitional rules.

TITLE II—GRANTS TO STATES

Sec. 201. State plans.
Sec. 202. Regulations.
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TITLE I—FEDERAL PAROLE SYSTEM
BOARD OF PAROLE; PAROLE PROCEDURES, CONDITIONS, FTC.
Sec. 101. Chapter 311 of title 18 of the United States
Code (reldting to parole) is amended to read as follows:

“Chapter 311.—PAROLE

“See. ’
44901, Board of Parole; structure ; membership; etc.

%4909 Powers and duties of National Board.

#4908, Powers and authority of Regional Boards,
“4904, Time of cligibility for release on parole.

#4905, Relense on parole.

“4006. Factors taken into account; information considered.
“4207, Parole determination hearing; time.

“4908. Procedure of parole determination hearing.
“4209. Conditions of parole.

«4010. Jurisdiction of Board of Parole.

#4911. Parole good time.

%4019, Rnrly termination or release from conditions of parole.
%4913, Aliens.

4914, Parole modification and revocation.

#4915, Parole modification and revocation procedures.
“4916. Appeals. :

%4917. Fixing cligibility for parole at time of sentencing.
#4918, Young ndult offenders.

©4919. Warrants to retnke Canal Zone parole violators.
#4990, Certain prisoners not eligible for parole.

4991, Training and research.

%4999 Annual report.

#4093, Applicability of Administrative Procedure Act.
%4994, Definitions.

“§ 4201. Board of Parole; structure; membership; etc.
“(a) There is created, as an independent establish-

ment in the executive branch, a Board of Parole to consist

of a National Board and five Regional Boards. )
“(b) The Board of Parole shall be appointed by the

President by and with the advice and consent of the Sen-

ate. To the extent feasible, the racial and ethnic composition
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of the Federal prison population should be proportionately
reflected in the composition of the Board of Parole.

“(c) (1) The National Board shall be composed of
seven members. Except as provided in paragraphs (2) and
(5), members of the National Board shall be appointed for
terms of six years. No individual may servé as a member
of the National Board for any period of time in excess of
twelve years.

“(2) Of the members first appointed to the National
Board under this section—

“(A) one shall be appointed for a term of one year,

“(B) one shall be appointed for a term of two years,

“(C) one shall be appointed for a term of three
years, ‘

“(D) one shall be appointed for a term of four
years,

“(E) one shall be appointed for a term of five years,
and

“(F) two shall be appointed for terms of six years.

“(8) Each of the five Regional Boards shall be com-

posed of three members. Except as provided in paragraphs .

(4) and (5), members of each Regional Board shall be ap-

pointed for terms of six years. No individual may serve as
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& member of one or more Regional Boards for any period
of time in excess of twelve years.

“(4) Of the members first appointed to two of the
five Regional Boards under this section—

“(A) one member of each of such two Boards
shall be appointed for a term of one year,

“(B) one member of each of such two Boards
shall be appointed for a term of three years, and

“(C) one member of each of such two Boards
shall be appointed for a term of five years.

Of the members first appointed to three of the five Regional
Boards under this section—
“(D) one member of each of such three Boards
shall be appointed for a term of two years,
“(B) one member of each of such three Boards
shall be appointed for a term of four years, and
“(F) one member of each of such three Boards
shall be appointed for a term of six years.

“(5) Any member of the Board of Parole appointed
to fill a vacancy ocourring prior to the expiration of the
term for which his predecessor was appointed shall be ap-
pointed only for the remainder of such term. A member may
serve after the expiration of his term until his successor has
taken office.

“(d) The President shall from time to time designate
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one of the members of the National Board to serve as Chair-
man of the Board of Parole and shall delegate to him the
necessary administrative duties and responsibilities. The
Chairman of the Board of Parole shall designate one of the
members of each Regional Board to serve as Chairman of
such Regional Board. The term of ‘office of the Chairman of
the Board of Parole and of the Chairman of each Regional
Bo;lrd shall be not less than two years but not more than
six years as specified at the time of designation as Chairman.
The Chairman of each Regional Board shall have such ad-
ministrative duties and responsihilities with respect to the
Regional Board as may be necessary to carry out the
purposes of this chapter.

“(e) Each Regional Board shall have such geographical
jurisdiction as the National Board may provide in order tu
assure efficient administration,

“(f) The respeciive rates of pay for members of the

Board of Parole (other thgm the Ohairman of the Board of

Parole) shall be equal to the maximum rate, as in effect

from time to. time, for GS-17 of the General Schedule of
section 5332 of title 5. The rate of pay of the Chairman of
the Board of Parole shall be at  the rate preseribed for level
III of the Executive Schedule.

“§ 4202, Powers and dnties of National Board

“(a) The National Board shall have the power to—

10
11
12
13
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“(1) establish general policies and rules for the
Board of Parole, including rules with respect to the
factors to be taken into account in determining whether
or not a prisoner shonld be released on parole;

“{2) conduct appellate review of determinations of
the Regional Boards as provided in section 4216;

“(3) appoint and fix the basic pay of personnel of
the Board of Parole (including not mere than six hear-
ing examiners to be assigned to each Regional Board) ;

“(4) procure for the Board of Parole {emporary
and intermittent services to the same extent as is au-
thorized by section 8109 (b) of title 5;

“(5) utilize, with their consent, the services,
equipment, personnel, information, and facilities of ofher
Federal, State, local, and private agencies and instru-
mentalities with or without reimbursement therefor;

“(6) without regard to section 3648 of the Revised
Statutes of the United States (31 U.S.C. 529), enter
into and perform such contracts, leases, cooperative
agreements, or other transactions as may be necessary
in the conduct of the functions of the Board of Parole,
with any public agency, or with any person, firm, asso-
ciation, corporation, educational institution, or nonprofit
organization;

“(7) accept voluntary and uncompensated serv-
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ices, notwithstanding the provisions of section 3679
of the Revised Statutes of the United States (31
US.C. 665(b));

“(8) request such information, data, and reports
from any Federal agency as the Board of Parole may
from time to time require and as may be produced
consistent with other law;

“(9) arrange with the head of any other Federal
agency for the performance by such agency of any
funection of the Board of Parole, with or without reim-
bursement;

“(10) request probation officers and other indi-
viduals, organizations, and public or private agenciss
to perform such duties with respect to any parolee
as the National Board deems necessary for maintaining
proper supervision of and assistance to such parolees;
and so as to assure that no probation officers, individuals,
organizations or agencies shall bear excessive case loads;
and

“(11) (A) issue subspenas requiring the attendance
and testimony of witnesses and the production of any
evidence that relates to any matter with respect to
which the National Board or any Regional Board is
empowered to make a determination under this chup-

ter. Such attendance of witnesses and the production
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of evidence may be required from any place within the
United States at any designated place of hearing with-
in the United States.

“(B) If a person issued a subpena under para-
graph (A) refuses to obey such subpena or is guilty of
contumacy, any court of the United States within the
judicial district within which the hearing is conducted
or within the judicial district within which such person
is found or resides or iransacts business may (upon ap-
plication by the National Board) order such person to
appear before the National Board or any Regional Board
to. produce. evidence or to give testimony touching the
matter under investigation. Any failure to obey such
order of the conrt may be punished by such court as a
contempt thereof.

“(0) The subpena of the Board of Parole shall be
served in the manner provided for subpenas issued by a
United States district court under the Federal Rules of
Civil Procedure for the United States district courts.

“(D) Al process of any court to which applica-
tion may be made under this section may be served in
the judicial district wherein the person required to be
served resides or may be found.

“(E) For purposes of sections 8002 and 6004 of

this title (velating to immunity of witnesses) the Board
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of Parole shall b considered an agency of the United

States.

The National Board shall have such other powers and duties
and shall perform such other functions as may be necessary
to carry out the purposes of this chapter or as may be pro-
vided under any other provision of law (including any pro-
vision of law which fuvests any powers or functions in the
Board of Parole). ‘

“(h) The National Board may delegate asiy power or
funetion to any member or agent of the Nationa: Board and
may delegate to the Regional Boards such powers as may be
appropriate other than—

“(1) the power to appoint and fix the basic pay of
hearing examiners, and

“(2) the power to establish general policies, rules,
and factors under subsection (a) (1) . ‘

“{¢) Upon the request of the National Board, each
Federal agency is authorized and directed to make its serv-
ires, equipment, personnel, fa.cilitieé, and information avail-
abic to the greatest practicable extent to the Board of Pa-
role in the performing of its funetions.

“(d) Bxcept as otherwise provided by Jaw, any action
taken by the National Board shall be taken by a majority
vote. of all individuals currently holding office as members

of the National Board, and it shall maintain and make avail-
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able for public inspection a record of the final vote of each
member on statements of policy and interpretations adopted
by it.
“8 4203. Powers and authority of Regional Boards

“(a) The Regional Boards shell conduct such hearings
and perform such other functions and duties as may be pro-
vided under this chapter. A

“(b) Except as otherwise provided by law, any action
taken by any Regional Board shall be taken by a majority
vote of all individuals currently holding office as members
of such Regional Board.

“(c) Except as otherwise provided by law, when
go authorized by a Regional Board, any member or
agent of the Regional Board may take any action which the
Regiomﬂ Board is authorize‘d to take.

“8 4204, Time of eligibility for release on parole

“(a) Whenever confined and serving a definite term or
terms of over one hundred and eighty days, a prisoner shall
be eligible for release on parole after serving one-third of
such term or terms or after serving ten years of a life sen-
tence or of a sentence of over thirty years. ‘

“{b) (1) Any prisoner whose eligibility for release on
parole is fixed under clause (1) of section 4217 (a) at the
time of sentencing shall be eligible for release on parole

on a date as provided in that clause.
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“(2) The Regional Board shall determine the date of
eligibility of any prisoner sentenced under clause (2) of
section 4217 (a) . Such date shall be not later than sixty days
following the date prescribed by section 4207 (b) for the
prisoner’s initial parole determination hearing.

“(c) The Regional Board shall determine the date of
cligibility of any prisoner released ou pavole and subse-
quently reimprisoned. Such date shall be not later than sixty
days following the date preseribed by section 4207 {b) for
the prisoner’s initial parole determination hearing.

“8 4205. Release on parole

“(a) The Regional Board shall release a prisoner
whose record shows that he has substantially observed the
rules of the institution in which he is confined on the date of
his eligibility for parole, unless the Regional Board defer-
mines that he should not be released on such date for one or
both of the following reasons:

“(1) there is a reasomable probability that such
prisoner will not iive and remain at liberty without
violating any criminal law; or

“(2) there is a reasonable probability that such
release would be incompatible with the welfare of
society.

“(1) In the case of any prisoner not earlier released

under subsection (a), except in the case of special dangerous

[
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offenders as defined in scction 3575 (e¢) of this title, the
Regional Board shall release such prisoner on parole after
he has served {wo-thirds of his sentence, or after twenty
years in the case of a sentence of thirty years or
longer (including a life sentence). whichever is earlier,
wnless the Regional Board determines that hie should not he
so released hoeause there s a high likelihood that he will
engage in condnet violating any criminal law.

“(c) When by reason of his training and response to
the programs of the Bureaw of Prisons, it appears to the
Regional Board that there is a reasonable probability that
the prisoner will livé and remain at liberly without violating
any eriminal JTaw, and that his immediate release is not in-
compatible with the welfare of society, bat he is not yet
eligible for release on parole under seetion 4204, the Re-
gional Board in its discrefion may apply to the eourt impos-
ing sentence for a modification of his sentence in order to
make him so eligible. The court shall have jurisdiction to act
upon the application at any time and no hearing shall be
required,

“8 4206. Factors taken into account; information con-
sidered

“In making a determination nnder seetion 4205 (aj or
(h) (rclating to release on parale) the Regional Board shall

take into accomnt the factors cstablished Ly the National

28-948 Q- 74 -2
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Board under section 4202 (a) (1), and shall consider the
following information:
“(1) any reports and recommendations which the
staff of the facility in which such prisoner is confined
may make;
“(2) any official report of the prisoner’s prior
criminal record, including a report or record of carlier
probation and parole experiences;
“(8) any presentence investigation report;
“(4) any recommendation regarding the prisoner’s
parole made at the time of sentencing by the sentenc-
ing judge; and
““(5) any reports of physical, mental, or psychi-
atrie examination of the offender.
The Regional Board shall also consider such additional
relevant information concerning the prisoner (including
information submitted by the prisomer) as may be rea-
sonably available.
“8 4207. Parole determination hearing; time

“(a) In making a determination under section 4205 {a)
or (b) (rclating to release on parole) the Regional Board
shall hold a hearing (referred to in this chapter as a ‘parole
determination learing’) unless it determines on the hasis
of the prisoner’s record (hat the prisoner will be released

on parole. The hearing shall be conducted by a panel of

e
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three individuals, all of whom shall be either members of
the Regional Board or hearing examiners, and a member
of the Regional Board shall preside. Such panel shall have
the awthority to make the parole determination decision,
notwithstanding section 4203 (b).

“(b) In the case of amy prisoner cligible for parole
on a date provided by section 4204, an initial parole deter-
mination hearing shall be held at a time prescribed by the
Regional Board. Whenever feasible, in the case of a prisoner
eligible for parole on a date provided by section 4204 (a) or
(b) (1), the time of such hearing shall be not later than
sixty days before such date of his eligibility for parole (as
provided by such section) . Whenever feasible, in the case of
a prisoner eligible for parole on a date provided by section
4204 (b) (2) or (c), the time of such hearing shall be not
later than ninety days following ‘such prisoner’s imprison-
ment, or reimprisonment, as the case may be.

“(c) In any case in which release on parole is denied
or delayed at the prisoncr’s parale determination hearing,
subsequent parole determination hearings shall be held not
less frequently than annaally thereafter.

“8 42(’;8. Procedure of parole determination hearing

“(a) Within a reasenable time prior to any prisoner’s

parole determination hcéri‘ng, the Regional Board shall (1)

provide the prisoner with written notice of the time and place
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of the bearing, and (2) make available to the prisoner any
file or report or other document to be used in making its
determination.
“(b) Clause (2) of subsection (a) shall not apply to
any portion of any file, report, or other ‘document which—
“(1) is not relevant to the determination of the
Regional Board;
“(2) is a diagnostic opinion which might seriously
disrupt a program of rehabilitation; or
“(3) reveals sources of informatien which may
have been obtained on & promise of confidentiality.
Whenever the Regional Board finds that this subsection ap-
plies to any portion of a file, report, or other document to be
used by it in making its determination, it shall state such
finding (including the reasons therefor) on the record and
shall provide the prisoner, or any representative of the pris-
oner referred to in subsection (¢) (2), with written notice
of such finding (and reasons). The Regional Board shall
male available to the prisoncr, or any representative of the
prisoner referred fo in subsection (e) (2), the substance of
any portio:i of any file, report, or other document not made
available by reason of paragraph (2) or (3) of this subsec-

tion, except when the disclosure of gsuch substance would en-

danger, in the opinion of the Regional Board, the safety of

any person other than the prisoner.
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“(o) (1) At any time prior to the parole determination

hearing, a prisoner may consult with lLis attorney, and by

mail (or otherwise as provided by the Regioﬁal Board)
with any person concerning such hearing.

“(2) Thé prisoner shall, if he chooses, be represented
at the parole determination hearing by an attorney, by an
employee of the Federal Bureau of Prisons, or by any other
qualified person, unless he intelligently waives sach represen-
tation. Such attorney may be retained by the prisoner or
api)ointed pursuantfo section 3006A. of chapter 201.

“{d) The prisoner shall be allowed to appear and tes-
tif& on his own bebalf at the parole determination hearing.

“(e) A full and complete record of the parole determi-
‘nation heming'shail be kept, and not later than fourteen days
alter the date of the hearing, the Regional Board shall (1)
notify "the prisoner in writing of its determination, (2)

furnish the prisoner with a written notice stating with par-

" ticularity the grounds on which such determination was

based, including a summary of the evidence and information
supporting the finding that the criteria provided in section
4205 were established as to the prisoner. When feasible, the
Regional Board shall advise the prisoner as to what steps
in its opinion, he may take to correct the problems responsi-
e for his denial of release on parole, so as to enhance his

chance of heing released on parole.
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“§ 4209, Conditions of parole

“(a}) The Regional Board shall impose such condi-

tions of parole as it deems reasonably necessary fo ensure

that the parolee will lead a law-abiding life or to assist him
in doing so. In every case the Regional Board shall impose
as o vondition of parole that the parolee not commit any
criminal offense during his parole.

“{b) The Regiocnal Board may require as a condition
of parole that the parolee reside in or participate in the
program of a residential community treatment center, or
similar public or private facility, for all or part of the
period of parole if the Attorney General (or director in
the case of such similar facility) certifies that adequate
treatment facilities, personnel, and programs are available.
In the case of a parolee who is an addict within the meaning
of section 42561 (a) of this title, or a drug dependent person
within the meaning of section 2 (q) of the Public Health
Service Act, the Regional Board may require as a condition
of parole that the parolee participate in the community super-
vision programs authorized by section 4255 of this title for
all or part of the period of parole. If the Attorney Gencral
(or director, as the case may be) determines that a parolee’s
residence in a eenter, or participation in a program, should be
terminated hecause the parolee can derive no éfurther signifi-

cant benefits from such residence or participation, or because
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his residence or participation adversely affects the rehabilita-
tion of other residents or participants, the Attorney General
(or divector, as the case may he) shall so notify the Regional
Board, which shall thercupon make such other provision with
respecet ‘to the parolee as it deems appropriate. A parolee
residing in a residential communily treatment center may
he reguired to pay such costs incident to residence as the
Regional Board deems appropriate.

“(c¢) In imposing conditions of parole, the Regionai
Board shall consider the following:

“(1) there should be a reasonable relationship
between the condition imposed and both the prisoner’s
previous conduct and his present capahilities; and

“(2) the conditions should he sufficiently speeific
to serve as a guide to supervision and conduct.

“(d) Upon release on parole, a prisoner shall be given
a cerfificate setting forth the con&itions of his parole.
“§ 4210. Jurisdiction of Board of Parole

“(a) Xxcept as otherwise provided in this seetion, the
jurisdiction of ‘the Board of Parole over the parolee shall
terminate no later than the date of the expiration of the
maximum term or {erms for which he was sentenced, exeept
that such jurisdiction shall terminate at an carlier date—

“(1) to the extent parole good time is accrued

pursuant to section 4211, and
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“(2) to the extent provided under section 4164

(relating to mandatory release). |

“(b) The parole of any parolee shall run concurrently
with any period of parole or probation under any other
Federal, State, or loeal sentence.

“(¢) In the case of any parolee found by the Regional
Board to have intentionally refused or failed to respond to
any reasonable request, order, or warrant of the Regional
Board, the jurisdiction of the Board of Paivle may be ex-
tended for a period equal to such period as the parolee so
refused or failed to respond.

“{d) In the case of any parolee imprisoned under any
other sentence, the jurisdiction of the Board of Parole may
be extended for a period equal to the period during which
such parolee was so ﬁnprisoned.

(e} The parole of any prisoner sentenced before June
29, 1932, shall be for the remainder of the term or terms
specified in his sentence, less good time allowances provided
by sections 4161 through 4165 of this title.

“(f) Upon the termination of the jurisdiction of the
Board of Parole over any parolee, the Regional Board shall

jssue a certificate of discharge to such parolee and to such

other agencies as it may determine.

“8 4211. Parcle good time

“(a) Bxcept as provided in subsection (b), the
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Regional Board shall allow each parolee whose record of
conduct shows that he has substantially observed the condi-
tions of his parole a deduction from his parole, computed as
follows: |

“(1) five days for each month of parole, if the
maximum period for which he may be subject to the
jurisdiction of the Board of Parole, determined as of
the date of release on parole, is more than six months
but ot more than one year; '

“(2) six days for each month of parole, if such
maximum period is more than one year but less than
three years; .

“(3) seven days for each month of parole, if such
maximum period is more than three years but less than
five years;

“(4) eight days for each month of parole, if such
maximum period is more than five years but less than
ten years;

“(5) ten days for each month, il such maximum
period is ten years or more.

“(b) Deductions from parole for good conduct may be
forfeited or withheld by the Regional Board pursuant to the
requirements of sections 4214 and 4215.

“(¢) Any deduction forfeited or withheld under the
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preceding subsection may be restored by the Regional Board
at any time.
“84212. BEarly termination or release from conditions of
parole

“Upon its own motion or upon petition of the parolee,
the Regional Board may terminate the jurisdiction of the
Board of Parole over a parolee prior fo the terminatiun of
such jurisdiction under section 4210, or the Regional
Board may release a parolee at any time from any condition
of parole imposed under section 4209.
“§4213. Aliens

“When an alien prisoner subject to deportation becomes
eligible for parole, th(} Regional Board may authorize his
release on condition that he be deported and remain outside
the United States. Such prisoner, when his parole becomes
effective, shall be delivered to the duly authorized immigra-
tion official for deportation.
“8 4214. Parole modification and revocation

“(a) Pursuant to the requirements of this section and
section 4215, the Regional Board may modify or revoke
the parole of any parolee at any time prior to the termina~
tion of the jurisdiction of the Board of Parole over the parolee,

“(b) No penalty or condition impbsed\ pursuant to an

order of parole modification and no revocation of parole shall
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extend beyond the date of termination of the Board of
Parole’s jurisdiction over the parolee.
“(c) If a parolee has violated a condition of his parole

or if his assignment to a center, or similar facility, has been

“terminated pursnant to section 4209 (b), the Regional Board

may modif}’ his parole by ordering that—

“ ('1) parole supervision and reporiing be intensi-
fied;

“(2) ths parolee be required to conform to one or
more additional conditions of parole imposed in ac-
cordance with t.he provisions of section 4209; and

“(8) parole good time allowed under section 4211
be forfeited or withheld.

“(d) In the case of any parolee convicted of a criminal
offcuse, or where otherwise warranted by the frequency or
seriousuess of the parblce’s violation of the conditions of his
parole, the Regional Board may modify his parole as pro-
vided in subsection (¢) or may revoke his parele and return
him to the custody of the Attorney General.

“8 4215. Parole modification and revocatiop procedures

“(a) If, in the opinion of the Regional Board, there is
probable cause to believe that any parolee has violated a
condition of his parole, or there is probable cause to support

. . ) . " o
the termination of any parolee’s assignment to a center or
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similar facility, or program, pursnent to section 4209 (h),
the Regional Board may—

“(1) order such parolee t;) appear before it; or

“(2) issue a warrant and retake the parolee as pro-

vided in this section.

In the case of any parolee charged with a criminal offense,
such charge shall constitute probzbie cause under this sub-
section, but issuance of an order to appear and retaking of
the parolee may be suspended pending disposition of the

charge.

“(b) Any order or warrant issued under this section

shall provide the parolee with written notice of—

“(1) the conditions of parole he is alleged to have
violated; |

“(2) the time, date, place, and circumstances of
the alleged violation;

“(3) the time, date, and place of the scheduled
hearing; .
“(4) his righ‘ts'under this chapter; and .

“(5) the possible action whic}; may be taken by
the Regional Board. ' '
“(c) Any order or warrant issued under this section

shall be issued as soon as practicable and by one or more
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members of the Regional Board. .Imprisonment in an insti-
tution‘ shall not be deemed grounds for delay of such issuance.
“(d) Any officer of any Federal penal or correctional
institution, or any Federal officer authorized to serve crim-
inal process within the United States, to whom a warrant
issued under this section is delivered, shall execute such
warrant by taking such parolee and returning him to the
custody of the Regional Board, or to the custody of the
Attorney General if the Regional Board shall so di'rect,
“(e) A parolee retaken under this section may be re-
turned to the custody of the Attorney General and im-
prisoned if the Regional Board determines, aft;ar a pre-
liminary hearing, that there is substantial reason to believe
that the parolee will not appear for his hearing under sub-
section (g) When so ordered, or that he constitutes é dan-
ger to himself or to others. The preliminary hearing shall
be held as soon az possible following the retaking of the
parolee, and the parolee shall be advised of the charges
against him and shall be allowed to testify st such hearing.
« (f) Prior to the hearing conducted pursuant to sub-
section (g), the Regional Board may impose such interim
modifications of the conditions of parole as may be neces-
sary, without regard to the provisions of section 4209.
“(g) If any parolee ordered to appear before the

Regional Board or retasken by warrant under this section
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contests the allegation that he has violated a condition of his
parole or that his assignment to a center or similar facility,
or program, has been properly terminated under section
4209 (b), a hearing shall be held not later than 30 days
after—
“(1) issuance of the order, or
“(2) the date of retaking, -

whichever is later. Such hearing shall be held at a place
reasonably near the location where the alleged violation of
parole, or termination of asignment to a center or similar
facility, or program, occurred, and shall be conducted by at
least one member of the Regional Board. In the case of any
parolee imprisoned in an institution to whom an order is
issued, snch hearing shall be conducted at such institution or
other site specified by the Regional Board at which the
parolee is allowed to appear. It the Regional Board finds by a
preponderance of the evidence that the parolee has vio-
lated a condition of his parole, or that a preponderanc.e of
the evidence supports the termination of. his assignment to
a center, or similar facility, it may modify. or revoke his
parole as provided in section 4214.

“(h) The hearing conducted pursuant to subsection
(g) shall include the following procedures—

_ “(1) proper and timely opportunity for the parolee
to examine evidence against him; ‘

“(2) representation by an attorney (retained by
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the parolee or appointed pursuant to section 3006A. of

chapter 201) or such other qualified person as the

parolee shall retain, unless the parolee intelligently
waives such representation ;

“(8) opportunity for the parolee to appear and
testify on his own behalf;

“(4) opportunity for the parolee to compel the
appearance of witnesses and to confront and Cross-
examine witnesses; and

“(5) maintenance of a full and complete record
of the hearing.

“(i) In the case of any parolee ordered to appear be-
fore the Regional Board dr retaken by warrant under this
section who— |

“(1) does not centest the allegation that he has vio-
lated a condition of his parole or that his assignment to

o center or similar facility, or program, has been prop-

erly terminated under section 4209 (b), or

“(2) has been adjudged guilty of a criminal of-
fense,

no hearing shall be held ander subsection (g), but if the
parolee so requests, a hearing shall be held under this subsec-
tion o determine the modification or revocation order to be

entered under section 4214, if any. x 2 hearing shall be

'conaucted by mot less than one member of the Regional
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Board, and the parolee shall he allowed to appear and testify
on his own behalf.

“(j) Not more than fourteen days following the hear-
ing under subsection (g) or (i), the Regional Board shall
inform the parolee in writing of its finding and disposition,
stating with particularity the reasons therefor.

“8 4216. Appeals

“{a) A prisoner who is denied release on parole under

section 4204 or whose parole has heen revoked, or a parolee

whose parole good time (allowed nnder section 4211) has

been forfeited or withtheld, may appeal such action by sub- -

mitting & notice of appeal not later than fifteen days after
receiving written notice of such action and by submitting

appeal papers not later than forty-five days after being so

informed. Such appeal shall be decided by no less than three

members of the National Board. The prisoner or parolec
shall be ‘cntitled to represéntation by an attorney (retained
by him or appointed pursuant to section 3008A of chapter
21) or such other qualified person as the prisoner or parolce
shall retain, unless be intelligently waives éuch representation.
The National Board shall decide the appeal wit}n:n sixty
days after receipt of the appellant’s appeal papers and shall

inform the appellant in writing of its decision and the reasons

therefor.
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“(b) Whenever conditions of pavole are imposed under
section 4209, or parole is modified pursuant to section 4214
{e) (1) or (2), the parolee may appeal such conditions or
modification by submitting a notice of appeal not later than
fifteen days after receiving written notice of such cohditions

or modification, and by submitting appeal papers not later

- than forty-five days after being so informed. Such appeal

shall be decided by no less than two members of the Na-
tional Board. The National Board shall decide the appeal
within sixty days after receipt ol the appel‘lant‘s appeal
papers and shall inform the appellant in writing of its de-
cision and ihe reasons therefor.
“§4217. Fixing eligibility for parole at time of sentenc-
ing

“(a) Upon entering & judgment of convietion, the court
having jurisdiction to impose sentence, when in its opinion
the ends of justice and best interests of the public require that
the defendant be sentenced to imprisonment for a term ex-
ceeding one year, may (1) designate in the sentence of imn-
prisonment imposed a minimum term at the expiration of
which the prisoner shall become eligible for parole, which
term may be less than, but shall not be more thau, one-third
of the maximum sentence imposed by the court, or (2) the
court may fix the maximum sentence of imprisonment to be

served in which event the court may specify that the pris-

28043 O - 74 - 3
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oner may become eligible for parole at such time as the
Regional Board may determine.

“(b) If the court desires more detailed information as
a basis for determining the sentence to be imposed; the court

may commit the defendant to the custody of the Attorney

General, which commitment shall be decmed to be for the‘

maximum sentence of imprisonment prescribed by law, for
a study as described in subsection (c¢) hercof. The results of
such study, together with any recommendations which the
Director of the Bureau of Prisons believes would be helpful

in determining the disposition of the case, shall be furnished

to the cowrt within three months unless the court grants time,

not to exceed an additional three months, for further study.
Ater reeciving such reports and recommendations, the court
may in its diseretion: (1) place the prisoner on probation
as authorized by seetion 8651 of this fitle, or (2) affrm the

senfence of imprisomuent originally imposed, or reduce the

- sentence of imprisonment, and conimit the offender under any

applicable provision of law, The tevm of the sentence shall
nun from date of driginal conmitment under this seetion.
“(c) Upon commitment of a pﬁson‘er senfenced to im-
prisonment under the provisions df subsection (a), the Di-
rcctoi',’unde‘r stich regulations as the Afltorney G‘eneral may

preseribe, shall cause a complete study to be made of the

prisoner and shall furnish to the Board of Parole a summary
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report together with any recommendations which in his
apinion would he helpful in determining the suitability of
the prisoner for parole. This report may include but shall not
be limited to data regarding the prisoner’s previous delin-
quency or criminal experience, pertinent circumstances of his
social background, his capabilities, his mental and physical
health, and such other factors as may be considered perti-
nent. The Board of Parole may make such other investiga-
tion as it may deem neeessary. It shall be the duty of the
various probation officers and government bureaus and agen-
cies to furnish the Board of Parole information concerning
the prisoner, and, whenever not incompatible with the public
nterest, their views and re&nnmendations with respect to
the parole disposition of his case.
“§4218. Young adult offenders

“Tn the case of a defendant who has attained his twenty-
second birthday but has not attained his twenty-sixth birth-
day at the time of conviction, if, after taking into con-
sideration the previous record of the defendant as to
dclinquonc&r or criminal experience, his social background,
ca-pabi'l:it,iés; mental and physical health, and such other fac-
tors as may be considered pertinent, the court finds that
there are rcasonable grounds to believe that the defendant

will benefit from the treatment provided under the Federal

o
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Youth Corrections Act (18 U.S.0, chap. 402) sentence
may be imposed pursuant to the provisions of such Act.
“g§ 4219. Warrauts to retake Canal Zone parole violators

“An officer of a Federal penal or correctional institu-
tion, or a Federal officer authorized to serve criminal proe-
ess within the United States, to whom a warrant issued hy
the Governor of the Canal Zone for the retaking of a parole
violator is delivered, shall execute the warrant by taking
the prisoner and holding him for delivery to a representa-
tive of the Governor of the Canal Zone for return to the
Canal Zone. ‘
«8 4220, Certain prisoneré not éligibléi’fOr parole

“Nothing in this chapter shall be construed to provide
that any prisoner shall e eligible for release on parole if
such prisoner is incligible for such release under any other
provision of lasw.
“§ 4221, Training and research

“In addition to its other powers and duties under this
chapter, the National Board shall—

“(1) collect systematically the data obtained from
studies, research, and the empirical experience of public
and private agencies concerning the parole process and
parolees;

“(2) disseminate pertinent data and studies to
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individuals, agencies, and organizations concerned with
the parole process and parolees;

“(3) publish data concerning the parole process
and parolees;

“(4) carry out programs of rescarch to develop
effective classification systems through which to de-
seribe the various types of offenders who require dif-

. ferent styles of supervision and the types of parole
officers who can provide them, and to develop theories -~
and practices which can he applied successfully to the
different types of parolees;

“(5) devise and conduct, in various geographical
locations, seminars and workshops providing coutinging
studies for persous engaged in working direetly with
parolees;

“(6) devise and conduct a {xaining program of
shor{-term inslruvlibn in the latest proven ecffective
methods of parale for parole persouncl and other persons
conmected with the parvole process; and

“(7) develop technical training programs to aid in
the development of training programs within the several
States and within the State and local agencies and pri-
vate aud public organizations which work with parolees.

“8 4222, Annual report

“The National Board shall report ammally to cach
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House of Congress on the activities of the Board of Parole.
“8 4223. Applicability of Administrative Procedure Act
“(u) Xor purposes of the provisious of chapters 5 and 7
of title 5, other than sections 552 (a) (4), 554, 555, 556,
557, 705, an‘d 706 (2) (E) and (F), the Board of Parole
is an ‘agency’ as defined in such chapters. -

“(b) Tor purposes of subsection (a) of this section,

section 553 (b) (3) (A) of title 5, relating to rule making,

shall be deemed not to include the phrase ‘general state-
mends of poliey’. -7

“(c) For purposes of section 701 (a) (1) of chapter 7
of title 5, judicial mvicw.of decisions of the National Board
made pursnant to section 4216 (b) of this chapter is pre-
cluded.

“8§ 4224, Definitions

“As used in this chapter—

“(a) The term ‘prisoner’ means a Federal prisoner
other than a juvenile delinquent or a committed youth
offender.

“(b) The term ‘parolee’ means any prisoner released
on parele or deemed as if released on parole under section
4164 (relating to mandatory release).”

CONFORMING AMENDMENTS
Sre. 102, (a) (1) Scetion 3105 of title 5, relating to

appointment of hearing examiners, is amended by striking
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out the period after “title” and inserting in lieu thereof , or
chapter 311 of title 18.”.

(2) Section 5314 of such title, United States Code,
relating to level 1IT of the Executive Schedule, is amended
by adding at the end thereof the following new item:

“(58) Chairman, Board of Parole.”.

(8) Scetion 5108 (e) (7) of such title, relating to
classification of positions at GS-16, 17, and 18, is amended
te read as follows:

“(7) the Attorney General, without regard to any
other provision of this section, may place a total of ten
positions of warden in the Burcau of Prisons;”.

(b) (1) Section 3655 of title 18, United States Code,
relating to duties of probation officers, is amended by strik-
ing out “Attorney General” in the last sentence and insert-
ing in lieu thereof “Board of Parole”.

(2) Section 3006A (a) of such title, relating to
choice of plan for adequate representation Ly counsel, is
amended by striking out “who is subject to revocation of
parole” and inserting in lieu thereof “who is a prisoner or
parolee entitled to representation under chapter 311 of this
title (relating to parole) ”.

(8) Section 3006A (g) of such title, relating to
diseretionary appointments of counsel, is amended by striking

out “subject to revocation of parole, in custouy as a material
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witness,” and inserting in licu thercof “in custody as a ma-
terial witness”.

(4) Section 5005 of such title, relating to the Youth
Correction Division, is amended by striking out “Attorney
General” and i(nserting in lieu thereof “Chairman of the
Board of Parole”.

(5) The second sentence of section 5008 of such title,
1'elatving to duties of probation officers, is amended by strik-
ing out “Attorney General” and inserting in licu thereof
“Cthairman of the Board of Parole”.

(¢) Section 509 of title 28, United States Code, relating
to functions of the Attorney General, is amended hy—

(1) inserting “and” at the end of paragraph (2) ;

(2) striking out “and” at the end of paragraph
(8) ; and

(8) striking out paragraph (4).

(d) Clause (B) of section 504 (a) of the Labor-Man-
agement Reporting and Disclosure Act of 1959 (29 T.S.C.
504 (a) (B) ), relating to prohibition against certain persons
holding offices, is amended by striking out “of the United
States Department of Justice”.

(e) Section 406 {a) of part D of title T of the Omnibus
Crime Control and Safe Streets Act of 1968 (42 U.S.C.
3746 (a)), relating to training, education, research, demon-

stration, and special grants, is amended by inserting imme-

[} [ T

o ® =

10
11
12
13

14
15
16
17
18
19
20
21
22
23
24

37

36
diately after “Commissioner of Education” the following:
“(and, with the Chairman of the Board of Parole with re-
spect to training and education regarding parole) ”.
EFFECTIVE DATE OF TITLE
See, 103, The amendments made by this title shall
apply—
(a) to any person sentenced to a term of imprison-
ment at any time after one hundred and eighty days
after the date of the enactment of this Act, and
(b) except as otherwise may be provided by rule
or regulation prescribed under section 104, to any
person sentenced to a term of iniprisonment at any time
prior to the date ene hundred and eighty-one days after
the date of the enactment of this Act.
Tor any purpose other than a purpose specified in the pre-
ceding provisions of this section, the effective date of this
title shall be the date one hundred and eighty days after
the date of the enactment of this Act.
TRANSITIONAL RULES

Sue. 104, If, by reason of any compuiation of (1)
eligibility for parole, (2) time of entitlement to release on
parole, (3) termination of the jurisdiction of the Board of
Tarole, or (4) parole good time, or hy reason of any other
cireumstances, the application of any amendment made by

this title to any individual referred to in section 103 (D)
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is impracticable or does not carry out the purposes of this
title, the National Board of the Board of Parcle established
under section 4201 of title 18, United States Code, as
amended by this title, may prescribe such transitional rules
and regulations to apply to such individual as may be fair,
equitable, and cénsis’cent with the purposes of this title.
TITLE II-GRANTS TO STATES
STATB PLANS

Sre. 201. Section 453 of part 1 of title T of the Omnibus
Crime Control and Safe Streets Act of 1968 (42 U.S.C.
3750Dh), relating to grants for correctional institutions and
facilities; is amended as follows:

{a) paragraph (4) of such section iy amended by
striking out “offenders, and community-oxiented pro-
grams for the supervision of parolees” and inserting in
lien thereof “offenders”;

(b) paragraph (8) of such section is amended by
striking ent “and” at tho end thereof;

(e} paragraph (9) of suek section is amended by
striking out the period at the end thereof and substi-
tating “; and”; and

() the following new ﬁamgmph s inserted fm-

- mediately after puragraph (9):
“(10) provides satisfactory emphasis on the devel-

opment and operation of community-oricnted programs
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for the supervision of and assistance to parolees and
provides satisfactory assurances that the State parole
system shall include, to the extent feasible, the following
elements:

“(A) employment programs designed to en-
courage the proper reintegration of offenders into
the community; and

“(B) procedures designed to ensure equitable
and expeditious disposition ()flparole hearings. The
types of procedures which shall he implemented
under this subparagraph include:

(i) periodic hearings at intervals of not
mors than two years;

“(it) personal appearance and testimony
of the prisoner at such hearings;

“(iil) availability to the prisoner of any
file, report, or other document to be used at
such hearings, except to the extent that any
portion of such file, report, or other docu-
ment—

“(I) is not relevant,
“(II) is a diagnostic opinion which
might seriously disrupt & program of re-

habilitation, or
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“(III) reveals sources of information

which may have been obtained on a

promise of confidentiality,
subject to the requirement that a finding (in-
cluding the reasons therefor) shall be made on
the record whenever such file, report, or other
document is not available for a reason provided
in clause (I), (II), or (III), and subject to
the ‘requirement that the substance of any file,
report, or other document which is not avail-
able for a reason provided in clause (II) or
(III) shall be available to the prisoner or his
representative except when the disclosure of
such substance would endanger the safety of
any person other than the prisoner;

“(iv) representation of the prisoner by
counsel or by another qualified individual at
such hearing unless he intelligently waives such
representation; and

“(v) expeditious disposition of the case
and notification to the prisoner of such' disposi-
tion, and in the case of denial of parole, a state-
ment, with particolarity, of the grounds on

which sych denial was based.
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“(C) the following minimum procedures with

respect to the revocation of a parolee for viola-

tion of his parole:

“ (1) a hearing, at which the parolee shall
havé the opportunity to be heard in person and
to present witnesses and documentary evidence;

“(ii) availability to the parolee of any

file, report, or other document to be used at

such hearings to the same extent as provided -

under subparagraph (B) (iii) ;

“(iii) representation of the parolee by
counsel or by another qualified individual at
such hearing, unless he intelligently waives
such representation;

“(iv) opportunity for the parolee fo con-

“(v) expeditious disposition of the case
and notification to the parolee of such dispo-
sition, including & statement, with particularity,
of the grounds on which such disposition- is
based; and

“(vi) opportunity for appellate review.”

REGULATIONS

SEc. 202. Section 454 of part B of title T of the Omnibus
Crime Control and Safe Streefs Act of 1968 (42 U.S.C.
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3750¢c) is amended by inserting immediately after “Prisons”
the following: « (or in the case of the requirements specified
in paragraph (10) of section 453, after consultation with

the Board of Parole) ”.
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IN THE HOUSE OF REPRESENTATIVES

JANUARY 3,1973

Mr, Robino introduced the following bill; which was referred to the Com-

mittee on the Judiciary

A BILL

To establish an independent and regibnalized Federal Board of

O R R

Parole, to provide for fair and equitable parole procedures,
and for other purposes.

Be it enacted by the Senate and House of Representa-
twes of the United States of America in Congress assembled,
That this Act may be cited as the “Parole Reorganization

Act of 1973”,
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TITLE I—FEDERAL PAROLE SYSTEM
BOARD OF PAROLE ; PAROLE PROCEDURES, CONDITIONS, ETC.
SeC. 101. Chapter 311 of title 18 of the United States
Code (relating to parole) is amended to read as follows:

“Chapter 311.—PAROLE

“See.

#4201. Board of Parole; structure; membership; ete.
#4902, Powers and duties of Nutional Board.

“4208. Powers and authority of Regional Boards.
“4204. Time of eligibility for releuse on parole.

“4205. Release on purole.

“4206. Factors taken into account; information considered.
#4207, Parole determination hearing; time.

#4208, Procedure of parale determination heaving.
“$20w, Conditions of parole,

“4210. Jurisdiction of Board of Parole.

*49211, Parole good time.

“4912, Karly termination or velease from conditions of parole.
“4213, Aliens.

“4214. Parole modification and revoention.

“4215. Parole modification and vevocation procedures,
“4216. Appeals.

“4217. Fixingeligibility for parole at time of sentencing.
“4218. Young adult offenders.

“4219. Warrants to retake Canal Zone parole violabors.
<4290, Certain prisoners not eligible for parole.

“4921. Training and research.

#4299, Annual report.

#4923, Applicability of Administrative Procedure Act.
#4994, Definitions.

“§ 4201. Board of Parole; structure; membership; etc.
“(a) There is created, as an independent establish-
ment in the executive branch, a. Board of Parolé to consist
of a National Board and five Regional Boards.
“(b) The Board of Parole shall be appointed by the
President by and with the advice and consent of the Sen-

ate. To the extent feasible, the racial and ethnic composition
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of the Federal prison population should be propoitionately
reflected in the composition of the Board of Parole.

“(c) {1) The National Board shall be composed of
seven members. Except as provided in paragraphs (2) and
(5), members of the National Board shall be appointed for
termas of six years. No individual may serve as a member
of the National Board for any period of time in excess of
twelve years.

“(2) Of the members first appointed to the National
Board under this section—

“(A) one shell be appointed for a term of one year,

“(B) one shall be appointed for a term of two years,

“(0) one shall be appointed for a term of three
years,

“(D) one shall be appointed for a term of four
years,

“(®) one shall be appointed for a term of five years,
and

“(F} two shall be appointed for terms of six years.

“(3) Bach of the five Regional Boards shall be com-
posed of three members. Except as provided in paragraphs
(4) and (5), members of each Regional Board shall be ap-

pointed for terms of six years. No individual w Ay serve as

28-849 O - 74 - 4
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a member of one or more Regional Boards for any period
of time in excess of twelve years.

“(4) Of the members first appointed to two of the
five Regional Boards under this section—

“(A) one member of each of such two Boards
shall be appointed for & term of one year,
“(B) one member of each of such two Boards
shall be appointed for a term of three years, and
“(C) one member of each of such two Boards
shall be appointed for a term of five years.
Of the members first appointed to three of the five Regional
Boards under this section—
“(D) one member of each of such three Boards
shall be appointed for a term of two years,
“(H) one member of each of such three Boards
shall be appointed for & term of four years, and
“(¥) one member of each of such three Boards
shall be appointed for a term of six years.

“(b) Any member of the Board of Parole appointed
to fill & vacancy oceurring prior to the expiration of the
term for which his pi'edecessor was appointed shall be ap-
pointed only for the remainder of such term. A member may
serve after the. expiration of his term unti] his suceessor has
taken office.

“(d) The Presideut shall from time to time designate
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one of the members of the National Board to serve as Chair-
man of the Board of Parole and shall delegate to him the
necessary administrative duties and responsibilities. The
Chairman of the Board of Parole shall designate one of the
members of each Regional Board to serve as Chairman of
such Regional Board. The term of office of the Chairman of
the Board of Parole and of the Chairman of each Regional
Board shall be not less than two years but not more than
six years as specified at the time of designation as Chairman.
The Chairman of each Regional Board shall have such ad-

ministrative duties and responsibilities with respect to the

’Regional Board as may be necessary to carry out the

purposes of this chapter.

‘““(e) Kach Regional Board shall have such geographical
jurisdictiam as the Nationa] Board may provide in order to
assure efficient administration,

“(f) The respective tates of pay for members of the

Board of Parole (other than the Chairman of the Board of

'Parole) shall be equal to the maximum rate, as in effect

from time to time, for GS-17 of the General Schedule of
section 5332 of title 5. The rate of pay of the Chairman of
the Board of Parole shall be at"the rate prescribed for level
IIi of the Executive Schedule.
“8 4202. Powers and duties of National Board

“{a) The National Board shall have the power to—
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“(1) establish general policies and rules for the
Board of Parole, including rules with respect to the
factors to be taken into account in determining whether
or not a prisoner should be released on parole;

“(2) conduct appellate review of determinations of
the Regional Boards as provided in section 4216;

“(3) appoint and fix the basic pay of personnel of
the Board of Parole (including not more than six hear-
ing examiners to be assigned to each Regional Board) ;

“(4) procure for the Board of Parole temporary
and intermittent services to the same extent as is au-
thorized by section 3109 (b) of title 5;

“(5) ufilize, with their consent, the services,
equipment, personnel, information, and facilities of other
Federal, State, local, and private agencies and instru-
mentalities with or without reimbursement therefor;

“(6) without regard to section 3648 of the Revised
Statutes of the United States (81 U.8.C. 529), enter
into and perform such contracts, leases, cooperative
agreemeﬁts, or other transactions as may be necessary
in the conduct of the functions of the Board of Parole,

with any public agency, or with any person, firm, asso-

ciation, corporation, educational institution, or nonprofit

organization ;

“(7) accept voluntary and uncompensated serv-
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7 .
ices, notwithstanding the provisions of section 3679
of the Revised Statutes of the United States (31
US.C. 665(b));

“(8) request such information, data, and Teports
from any Federal agency as the Board of Parole may
from time to time require and as may be produced
consistent with other law;

“(9) arrange with the head of any other Federal
agency for the performance by such agency of any
function of the Board of Parole, with or without reim-
bursement;

“(10) request probation officers and other indi-
viduals organizations, and public or private agencies
to perform such duties with respect to any parolee’
as the National Board deems necessary for maintaining
proper supervision of and assistance to such parolees;
and so as to assure that no probation officers, individuals,
organizations or agencies shall bear excessive case loads;
and

“(11) (A) issue subpenas requiring the attendance
and testimony of witnesses and the production of any

evidence that relates to any matter with respect to

* which the National Board or any Regional Board is

empowered to make a determination under this chap-

ter. Such attendance of witnesses and the production
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of evidence may be required from any place within the
. United States 4at any designated place of hearing with-
in the United States.

“(B) It a I.)erson issued a subpena under para-
graph (A) refuses to obey such subpena or is guilty of
contumacy, any court of the United States within the
judicial district within which the hearing is conducted
or within the judicial district within which such persin
is found or resides or transacts business may (upon ap-
plication by the National Board) order such person to
appear before the National Board or any Regional Board
to. produce evidence or to give testimony touching the
matter under investigation. Any failure to obey such
order of the court may be punished by such court as a
contempt thereof.

“(C)} The subpena of the Board of Parole shall be
served in the menner provided for subpenas issued by a
United States district court under the Federal Rules of
Civil Procedure for the United States district courts.

o« ¢

(D) All process of any court to which applica-

-tion may be made under this section may be served in

the judicial district wherein the person reqﬁired to be
served resides or may be found. -
“(E) For purposes of sections 6002 and 6004 of

this title (relating to immunity of witnesses) the Board
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of Parole shall he considered an agency of the United

States.

The National Board shall have such other powers and duties
and shall perform such other func!ions as may be necessary
to carry out the purposes of this chapter or as may he pro-
vided under any other provision of law (including any pro-
vision of law which invests any powers or fanetions in the
Board of Parole) .

“(b) The National Board may delegate any power or
function to any member or agent of the National Board and
may delegate to the Regional Boards such powers as may be
appropriate other than—

“(1) the puser to appoint and fix the basic pay of
hearing examiners, and
“(2) the power to establish general policies, rules,

and factors under subsection (a) (1).

“(c¢) Upon the request of the National Board, cach
Tederal agency is authorized and directed to make its serv-
ices, equipment, personnel, facilities, and information avail-
able to the greatest practicable extent to the Bowrd of Pa-
role in the performing of its functions.

“(d) Except.‘ as otherwise provided by law, any action
taken by the National Board shall be taken hy a majority
vote of all individuals currently holding office as members

of the National Board, and it shall maintain and make avail-
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able for public inspection a record of the final vote of each
member ou statements of policy and interpretations adopted
by it.
“§ 4203. Powers and authority of Regional Boards
“(a) The Regional Eourds shall conduct such hearings

and perform such other functions and duties as may be pro-
vided under this chapter.

“(b) Bxcept as otherwise provided by law, any action
taken by any Regional Board shall be taken by a majority
vote of all individuals currently holding office as members
of such Regional Board.

“(c) Except as otherwise provided by law, when
so authorized by a Regional Board, any member or
agent of the Regional Board may take any action which the
Regional ]éoard is authorizeﬂ to take.

“84204. Time of eligibility for release on parole

“(a) Whenever confined and serving a definite term or
terms of over one hundred and eighty days, a prisoner shall
be eligible for release on psu'ole. after serving one-third éf
such term or terms or after serving ten years of a life sen-
tence or.of a sentence of over thirty years.

“(b) (1) Any prisoner whose eligibility for release on
parole is fixed under clause (1) of section 4217 (a) at the
time of senteucing shall be eligible for releasc on parole

on o date as provided in that clause.
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“(2) The Regional Board shall determine the date of
eligibility of any prisoner sentenced under clause (2) of
section 4217 (a) . Such date shall be not later than sixty days
following the date prescribed by section 4207 (b) for the
prisoner’s initial parole determination hearing.

“(e) The Regional Board shall determine the date of
eligibility of any prisoncr released oun parole and subse-
quently reimprisoned. Such date shall he not later than sixty
days following the date prescribed by section 4207 (b) for
the prisoner’s initial parole determination hearing.

“§ 4205. Release on parole

“(a) The Regional Board shall releasc a prisoner
whose record shows that he has substantially observed the
rules of the institution in which he is confined on the date of
his eligibility for parole, unless the Regional Board deter-
mines that he should not be released on such date for one or
both of the following reasons:

“(1) there is a reasonable probability that such
prisoner will not live and remain at liberty without
violating any criminal lnw; or

“(2) there is a reasonable probability that such
release would be incompatible with the welfare of
society.

“(1) In the case of any prisoner not earlier released

under subsection (a), except in the case of special dangerous
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offenders as defined in section 3575 (¢) of this title, the
Regional Board shall release such prisoner ou parole after
he has served two-thirds of lis sentence, or after twenty

years in the case of a sentence of thirty years or

longer (including a life sentence), whichever is earlier,

unless the Regional Board determines that he should not he
so released hecause there is a high likelibood that he will
engage in conduet violating nnyk criminal law.

“{e¢) When by reason 6f his fraining and response to
the programs of the Burcan of I'risons, it appears {o the
Regional Board that there is a reasonable probability that
the prisoner will live and remain at liberty without violating
any eriminal law, and that his immcdin;te release is nof in-
compatible with the welfare of sociely, hut he is not yet
cligible for release on ]‘):\1‘()10’11,1](1(‘,1' seefion” 4204, the Re-
gional Board in its diserction may apply to the eourt impos-
mg sentence for a modification of his sentence in order to
make him so cligible. The court shall have jurisdiction to act

upon the application at any time and no henr’mgk shall be
requirved. i
“§ 4206, Factors taken intoe account; information con-
sidered .
“In making a determination under scction 4205 {(a) or

(b) (relating to release an parole) the Regional Board shall

take into account the factors estaulished by the National
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Joard under scetion 4202 (a) (1), and shall consider the
following information:
“(1) any reports and recommendations which the
stafl of the facility in which snch prisoner is confined
may make;
“(2) any official reporl of the prisoner’s prior
eriminal record, including a report or record of earlier
prohation and parole experiences;
“(3) any presentence investigation report;
“(4) any recommendation regarding t];c prisoner’s
parole made at the time of sentencing by the sentenc-
ing judge; and
“(5) any reports of physical, mental, or psychi-
atric examination of the offender.
The Regional Board shall also consider such additional
relevant information concerning the prisoner {including
inf(')rl:mti(m submitted by the prisouer) as may he rea-
sonably availahle.
“8 4207. Parole determination hearing; time

“(a) 1nmaking a delevmination under seetion 4205 (a)
or (b) (relafing to release on parole) the Regional Board
¢hall Tiold @ hearing (referred to in this chapter as o ‘pavole
determination Tieaving') unless it determines on the hasis
of the prisoner’s vecord that the privoner will he velewsed

on parole. The hearing shall be conducted by a panel of
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three individuals, all of whom shall be either members of
the Regional Board or hearing examiners, and a menher
of the Regional Board shall preside. Such pancl shall have
the authority to make the parole determination decision,
notwithstanding section 4203 (b) .

“(b) In the case of any prisoner eligible for parole
on a date provided by section 4204, an initial parole deter-
mination heii-ring shall be held at a time prescribed by the
Regional Board. Whenever feasible, in the case of a prisoner
eligible for parole on a date provided by section 4204 {a) or
(b) (1), the time of such hearing shall be not later than
sixty days before such date of his eligibility for parole (as
provided by such section) . Whenever feasible, in the case of
a prisoner eligible for parole on a date provided by section
4204 (b) (2) or (c), the time of such hearing shall be not
later than ninety days foliowing such prisoner’s imprison-
ment, or reimprisonment, as the case may be.

“(c) In any case in which release on parole is denied
or delayed at the prisoner’s parole determination hearing,
subsequent parole determination hearings shall be held not
less frequently than annually thereafter.

“8 4208. Procedure of parole determination hearing

“(a) Within a reasonable time prior to any 7 ‘soner’s

parole determination hearing, the Regional Board shall (1)

provide the prisoner with written notice of the time and place
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1 of the hearing, and (2) make available to the prisoner any
2 file or report or other document to he used in making its
3 determination.
4 “(b) Clause (2) of subsection (a) shall not apply to
5 any portion of any file, report, or other document which—
6 “(1) is not relevant to the determination of the
7 Regional Board;
:8 “(2) is a diagnostic opinion which might seriously
9 disrupt a program of rehabilitation; or
10 “(8) reveals sources of information \\;hich may
1 have heen obtained on & promise of confidentiality.
12 Whenever the Regional Board finds that this subsection ap-
13 plies to any portion of a file, report, or other document to be
14 used by it in making its determination, it shall state such
15 finding (including the reasons therefor) on the record and
© 16 ghall provide the prisoner, or any representative of the pris-
17 oner referred to in subsection (¢) (2), with written notice
18 of such finding (and reasons). The Regional Board shall
19 make available to the prisoner, or any representative of the
20  prisoner referred to in subsection (¢) (2), the substance of
21 any portion of any file, report, or other document not made
22 available by reason of paragraph (2) or (3) of this subsec-
23  tion, except when the disclosure of such substance would en-

danger, in the opinion of the Regional Board, the safety of

any person other than the prisoner.



© MW I o T B W R

Y
B B 5

18

19
20
21

99

93
24
2

16

“(c) {1) At any time prior to the parole determination
hearing, a prisoner may consult with his attorney, and by
mail (er otherwise as provided by the Regioﬁal Board)
with any person concerning such hearing.

“(2) The prisoner shall, if he chooses, be represented
at the parole determination hearing by an attorney. by an
employee of the Federal Bureau of Prisons, or by any other
qualified person, unless he intelligently waives such represen-
tation. Such attorney may be retained by the prisoner or
appointed pursuant;‘to section. 3006A. of chapter 201. ’

“(d) The prisoner shall be allowed to appear and tes-
tif).r on his own behalf at the paroleb determination hearing.

“(e) A full and complete record of the parole determi-
nation hearing’ shall be kept, and not later than fourteen days
after the date of the hearing, the Regional Board shall (1)
notify “the prisoner in writing of its determination, (2)
furnish the prisoner with a written notice stating with par-
ticularity the grounds on which such determination was
based, including a summary of the evidence and information
supporting the ﬁnding. that the criteria provided in section
4205 were established as to the prisoner. When feasible, the
Regional Board shall advise the prisoner as to what steps, in
its opinion, he may take to correct the problems responsible
for his denial of release on parole, so as to enhnncyﬁis chance

of being released on parole.
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“§ 4209. Conditionz of parole

“(a) The Regional Board shall impose such condi-
tious of parole as it deems reasonably necessary to cnsurc
that the parolee will lead a law-abiding life or to assist him
in doing so. In every case the Regio;lal Board shall impose
as a condition of parole that the parolee not commit any
criminal offense during his parole.

“(h) The Regional Board may require as a condition
of parole that the parolee reside in or participate in the
program of a residential community treatment center, or
similar public or private facility, for all or part of the
period of parole if the Attorney General (or director in
the case of such similar facility) ceftiﬁes that adequate
treatment facilities, personnel, and programs are available.
In the case of a parolee who is an addict within the meaning
of section 4251 (a) of this title, or a drug dependent person
within the meaning of section 2(q) of the Public Health
Service Act, the Regional Board may require as a condition
of parole that the parolee participate in the community super-
vision programs authorized by section 4255 of this title for
all or part of the period of parole. If the Attorney General
(or director, as the case may be) determines that a parolee’s
residencé in a center, or participation in a program, should be
terminated hecause the parolee can derive no further signifi-

cant henefits from such residence or participation, or because
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his residence or participation adversely affects the rehabilita-
tion of other residents or participants, the Attorney Gteneral
(or director, as the case may be) shall so notify the Regional
Board, which shall thereupon make such othe1; provision with
respect to the parolee as it deems appropriate. A parolec
residing in a residential community treatment center may
be required to pay such costs incident to residence as the
Regional Board deems appropriate.

“(e) In imposing conditions of parole, the Regional
Board shall consider the following:

“(1) there should be a reasonable relationship
between the condition imposed and both the prisoner’s
previous conduct and his present capabilities; and

“(2) the conditions should be sufficiently specific
to serve as a guide to supervision and conduct.

“(d) Upon release on parole, a prisoner shall be given
a certificate setting forth the conditions of his parole.
“§ 4210. Jurisdiction of Board of Parole

“(a) Except as otherwise provided in this section, the
jurisdiction of the Board of Parole over the parolce shall
terminate no later than the date of the expiration of the
maximum term or terms for which he was sentenced, except
that such jurisdiction shall terminate at an earlier date—

“(1) to the extent parole good time is accrued

‘pursnant to section 4211, and
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19
“(2) to the extent provided under section 4164

(relating to mandatory release).

“(b) The parole of any parolee shall run concurrently
with any period of parole or probation under any other
Tederal, State, or local sentence.

“(c) In the case of any parolee found by the Regional
Board to have intentionally refused or failed to respond to
any reasonable request, order, or warrant of the Regional
Board, the jurisdiction of the Board of Parole may be ex-
tended for a period equal to such period as the parolee so

refused or failed to respond.

“(d) In the case of any parolee imprisoned under any
other sentence, the jurisdiction of the Board of Parole may
be extended for a period equal to the period during which
such parolee was so imprisoned.

“(e) The parole of any prisoner sentenced before June
29, 1982, shall be for the remainder of the term or terms
specified in his sentence, less good time allowances provided
by sections 4161 through 4165 of this title.

’rk“(f) Upon the termination of the jurisdiction of the
BO&;H of Parole over any parolee, the Regional Board shall
issue a certificate of discharge to such parolee and to such
‘other agencies as it may determine.

“8 4211, Parole good time

“(a) Except as provided in subsection (b), the

28-949°0 - 74 - 5
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Regional Reard shall allow each parolee whose record of
conduct shows that he has substantially observed the condi-
tions of his parole a deduction from his parole, computed as
follows: |

“(1) five days for each month of parole, if the
maximum period for which he may be subject to the
jurisdiction of the Board of Parole, determined as of
the date of release on parole, is more than six months
but not more than one year;

“(2) six days for each month of parole, if such
mazimum period is more than one year but less than
three years;

“(8) seven days for each month of parole, if such
maximum period is more than three years but less than
five years; v

“(4) eight days for each month of parole, if such
maximum period is more than five years but less than
ten years;

“(5) ten days for each rmonth, 1f such maximum
period is ten years or more.

| “(b} Deductions from parole for gooa conduct may be
forfeited or withheld by the Regional Board pursuant to the
requirements of sections 4214 and 421’5.

“(¢) Any deduction forfeited or withheld under the
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preceding subsection may be restored by the Regional Board
at any time.
“§ 4212. Early termination or release from conditions of
parole

“Upon its own motion or upon pefition of the parolee,
the Regional Board may terminate the jurisdiction of the
Board of Parole over a parolee prior to the termination of
such jurisdiction under section 4210, or the Regional
Board may release a parolee at any time from any condition
of parole imposed under section 4209.
“8 4213, Aliens

“When an alien prisoner subject to deportation becomes
eligible for parole, the Regional Board may authorize his
release on condition that he be deported and remain outside
the United States. Such prisoner, when his parole becomes
effective, shall be delivered to the duly authorized immigra-
tion official for deportation.
“8 4214, Parole modification and revocation

“(a) Pursuant to the requirements of this section and
section 4215, the Regional Board may modify or revoke
the parole of any parolee at any time prior to the termina-
tion of the jurisdiction of the Board of Parole over the parolee.

“(b) No penalty or condition imposed pursuant to an

“order of parole modification and rio revoeation of parole shall
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extend beyond the date of termination of the Board of
Parole’s jurisdiction over the parolee.

“(c) If u parolee has violated a condition of his parole
or if kis Vassignment to a center, or similar facility, has heen
terminated pursuant to section 4209 (b), the Regional Board
may modify his parole by ordering that—

“(1) parole supervision and reporting be intensi-
fied;

“(2) the parolee be required to conform to one or
more additional conditions of parole imposed in ac-
cordance with the provisions of section 4209; and :

S{3) parole good time allowed under section 4211
be forfeited or wiilheld.

“(d) In the case of any paroles convicted of a eriminal
offense, or where otherwise warranted by the frequency or
seriousness of the par‘olee’s violation of the conditions of his
parole, the Regional Board may modify his. parole as pro-
vided in subsection (c) or may revoke his parole and return
him to the custody of the Attorney General.

“§4215. Parole modification and revocation nrocedures

“(a) I in the opinion of the Regional Board, there is_

probable cause to believe that any parolee has violated a
condition of his parole, or there is probable cause to support

the termination of any parolee’s assignment to a. center or
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similar facility, or program, pursuant to section 4209 (b), the
Regional Board may—
“(1) order such parolee to appear before it; or
“(2) issue & warrant and retake the parolee as pro-
vided in this section.
In the case of any parolee charged with a criminal offense,
such charge shall constitute probable cause under this sub-
section, but issuance of an order to appear and retaking of
the parolee may be suspended pending disposition of the
charge. ‘
“(b) Any order or warrant issued under this section
shall provide the parolee with written notice of-—
“!*) the conditions of parole he is alleged to huve
violated;
“(2) the time, date, place, and circumstances of
the alleged violation;
- “(8) the time, date, and place of the scheduled
hearing; : . .
“(4) his righi:sunder this chapter; and _
“(5) the possible action which may be taken by
the Regional Board.
“(¢) Any order or warrant issued under this section

shall be issued as soon as practicable and by one or more
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members of the Regional Board. -Imprisonment in an insti-
tution shall not be deemed grounds for delay of such issuance.

“(d) Any officer of any Federal penal or correctional
institution, or any Federal officer authorized to serve erim-
inal process within the United States, to whom a warrant
issued under this sectien is delivered, shall execute such
warrant by taking such parolee and returning him to the
custody of the Regional Board, or to the custody of the
Attorney General if the Regional Board shall so direct.

“(e) A parolee retaken under this section may be re-
turned to the custody of the Attorney General and im-
prisoned if the Regional Board -determines, aftt;,r a pre-
liminary hearing, that there is substantial reason to believe

that the parolee will not appear for his hearing under sub-

. secticn (g) when so ordered, or that he constitutes a dan-

ger to himself or to others. The preliminary hearing shall
be held as soon as possible following the retaking of the
parolee, and the parolee shall be advised of the charges
against him and shall be allowed to- testify- at such hearing.
« (f) Prior to the hearing conducted pursuant to sub-
section (g), the Regional Board may imﬁose such interim
modifications of the conditions of parole as may be neces-
sary, without regard to the provisions of section 4209.
“(g) If any parolee ordered to appear before the

Regional Board or retaken by warrant under this section

[ ] Do [

10

11
12
13
14
15

16

17
18
19
20
21
22

0o
C

24
25
26

67
25
contests the allegation that he has violated a condition of his
parole or that his aésignment to a center or program, or
similar facility, has been properly terminated under section
4209 (b), a hearing shali be held not later than 30 days
after—
‘(1) issuance of the order, or
“(2) the date of retaking, B
whichever is later. Such hearing shall be held at a place

reasonably near the location where the alleged violation of
parole, or termination of assignment to centers or similar
facility, or program occurred, and shall be conducted by at
least one member of the Regicnal Board. In the case of any
pgl'olee imprisoned in an ipstitution to whom an order is
issued, such hearing shall be conducted at such institution or
other site speciﬁiefl by the Regional Board at which the
parolee is allowed to appear. If the Regional Board finds by a
preponderance of the evidence that the parolee has vio-
lafed a condition of his parole, or that a preponderance of
the evidence supports the termination Qf his assignment to |
a center, or similar facility, it may m'fodify or revoke his
parole as provided in section 4214.

“(h) The hearing conducted pursuant to subsection
(g) shall include the following procedures—

“(1) proper and timely 6pportuﬁity for the parolee
to cxamine evidence against him; |

“(2) representation by an attorney (retained by

H
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the parolee or appointed pursuant to section 3006A of
chapter 201) or such other qualified person as the
parolee shall retain, unless the parolee intelligently
waives such representation;

“(3) opportunity for the parolee to appear and
testify on his own behalf;

“(4) opportunity for the parolee to compel the
appearance of witnesses and to confront and ecross-
examine witnesses; and

“(5) maintenance of a full and complete record
of the hearing.

“(i) In the case of any parolee ordered to appear be-

13 fore the Regional Board or retaken by warrant under this

14 section who—

15
16
17
18
19
20

“(1) does not contest the allegation that he has vio-
lated a condition of his parole or that his assignment to
a center or similar facility, or program, has been properly
terminated under section 4209 (b), or

“(2) has been adjudged guilty of a criminal of-

fense,

21 no hearing shall be held under subsection (g), but if the

22 parolee so requests, a hearing shall be held under this subsec-

23 tion to determine the modification: or revocation order to be

24 entered under section 4214, if any. Such hearing shall be

% conducted by not less than one member of the Regional
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Board, and the parolee shall be allowed to appear and testify
on his own behalf.

“(j) Fot more than fourteen days following the hear-
ing under subsection (g) or (i), the Regional Board shall
inform the parolee in writing of its finding and disposition,
stating with panicularity the reasons therefor.

“8 42:8. Appeals

“(a) A prisener who is denied release on parole under
section 4204 or whose parole has been revoked, or a parolee
whose parcle good time (allowed under seciion 4211) has
beer: forfeited or withheld, may appeal such action by sub-
mitting a notice of appeal not later than fifteen days after
receiving written notice of such action and by submitting
appeal papers not later than forty-five ddys after being so
informed. Such appeal shall be decided by no less than three
members of the National Board. The prisoner or parolee
shall be entitled to representation by an attorney (retained
by. him or appointed pursuant to section 3006A of chapter
21) or such other qualified person as the prisoner or parolee
shall retain, unless he intelligently waives such representation.
The National Board shall decide the appeal within sixty
days after reccipt of the appellant’s appeal papers and shall
inform the appellant in writing of its decision and the reasons

therefor.
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“(b) Whenever conditions of parole are imposed under
section 4209, or parole is modified pursuant to section 4314
(¢) (1) or (2), the parolee may appeal such conditions or
modification by submitting a notice of appeal not later than
fifteen days after receiving written notice of such co.nditions
or modification, and by submitting appeal papers not later
than forty-five days after being so informed. Such appeal
shall be decided by no less than two members of the Na-
tional Board. The National Board shall decide the appeal
within sixty days after receipt of the nppel-la.nt’s appeal
papers and shall inform the appellant in writing of its de-
cision and the reasons thei‘efor.
“84217. Fixing eligibility for parole at time of sentene-

ing

“(a) Upon entering a judgment of conviction, the court
having jurisdiction to impose sentence, when in s opinion
the ends of justice and best interests of the pﬁblic require that
the defendant be sentenced to imprisonment for a term ex-

ceeding one year, may (1) designate in the sentence of im-

* prisonment imposed a minimum term at the expiration of

which the prisoner shall become eligible for parole, which
term may be less than, but shall not be more’ than, one-third
of the maximum sentence imposed by the court, or (2) the
court may fix the maximum sentence of imprisonment to be

served in which event the court may specify that the pris-
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oner may become eligible for parole at such time as the
Regional Board may determine.

“(b) If the court desires more detailed information as
o basis for determining the sentence to he imposed, the court
may commit the defendant to the custody of the Attorney
General, which commitment shall be deemed to be for the
maximum sentence of imprisonment prescribed by law, for
a study as described in subsection {c) herecof. The results of
such study, together with any recommendations which the
Director of the Bureau of Prisons believes would be helpful

in determining the disposition of the case, shall be furnished

‘to the court within three months nunless the court grants time,

not to exceed an additional three months, for further study.
After receiving such reports and recommendatious, the court
may in its discretion: (1) place the prisoner on probation
as authorized by section 8651 of this title, or (2) affirm the
sentence of imprisonmént originally imposed, or reduce the
sentence of imprisonment, and comimit the offender under any
applicable provision of law. The term of the sentence shall
run ‘from date of original commitment under this section.
“(cy Upon commitment of a prisoner sentenced to i]ﬁ—
prisonment under the provisions of subsection (a), the Di-

rector, under such regulations as the Attorney General may

prescribé, shall cause a complete study to be made of the

prisoner and shall furnish to the Board of Parole a summary

liccname
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report together with any recommendations which in his
opinion would be helpful in determining the suitability of
the prisoner for parole. This report may include but shall not
be Jimited to data regarding the prisoner’s previous delin-
quency or criminal experienee, pertinent circumstances of his
social backgronnd, his capabilities, his mental and physical
health, and such other factors as may be considered perti-
nent. The Board of Parole may make such other investiga-
tion as i may deem necessary. It shall be the duty of the
various probation officers and government bureaus and agen-
cies to furnish the Board of Parole information cqnccming
the prisoner, and, whenever not mcompatible with the publie
interest, their views and recommendations with respect to
the parole disposition of bis case.
“§4218. Young adult offenders

“In the case of a defendant who has attained his twenty-
second birthday but has not attained his iwenty-sixth birth-
day at the time of conviction, if, after taking into con-
sideration the previous rccord of the defendant as to

delinquency or criminal experience, his social background,

capabilities, mental and physical health, and such other fac-

tors as may he considered pertinent, the court finds that
there are reasonable grounds to believe that the defendant

will henefit from the treatment provided under the Federal
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Youth Corrections Act (18 U.S.C,, chap. 402) scentence
may be imposed pursuant to the provisions of such Act.
“8 4219, Warrants to retake Canal Zone parole violators

“An officer of a Tederal penal or corvectional institu-
tion, or a Federal officer authorized to serve eriminal proe-
ess within the United States, to whom a warrant issued hy
the Governor of the Canal Zone for the retaking of a parole
violator is delivered, shall execute the warrant by taking
the prisoner and holding him for delivery to a representa-
tive of the Governor of the Canal Zone for retumn to the
Canal Zone.
“§ 4220. Certain priéoners not eligible for parole

“Nothing in this chapter shall be constrned to provide
that any prisoner shall be eligible for release on parole if
such prisoner is ineligible for such release under any other
provision of law.
“8 4221. Training and research

“In addition to its other powers and duties under this
chapter, the National Board shall—

“(1) collect systematically the data obtained from
studies, research, and the empirical experience of public
and private agencies concerning the parole process and
parolees;

“(2) disseminate pertinent data and studies to
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individuals, agencies, and organizations coneerned with
the parole process and parolees;

“(8) publish duta concerning the pavole process
and parolees;

“(4) carry out programs of rescarch to develop
effective classification systems through which to de-
seribe the various types of offenders who require dif-

. ferent styles of supervision and the types of parole
officers who can provide them, aud to develop theories
and practices which can be applied successfully to the
different types of parolecs;

“(5) devise and conduct, in various geographical
locations, seminars and workshops providing continning
studies for persons engaged in working directly with
parolees;

“(6) devise and couduct a {raining program of
short-termn instruetion v the Jatest proven effective
methods of parole for parole personnel and other persons
conneeted with the parole process; and

“(7) develop techuical training programs to-aid in
the developrient of training programs within the several
States and within the State and local agencies and pri-
vate and public organizations which work with parolees.

%“84222. Annual report

“The National Board shall report ammally to cach
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House of Congress on the activities of the Board of Parole.
“§ 4223. Applicability of Administrative Procedure Act

“(a) Lor purposes of the provisions of chapters 5 and 7
of title 5, other than sections 552 () (4), 554, 555, 556,
557, 705, and 706 (2) (B) and (TF), the Board of Parole
is an ‘agency’ as defined in such chapters. -

“(b) Tor purposes of subsection (a) of this section,
section 553 (b) (8) (A) of title 5, relating to rule making,
shall be deemed not to include the phrase ‘general state-
ments of policy’. 7

“(c) TFor purposes of section 701 (a) (1) of chapter 7
of title 5, judicial review of decisions of the National Board
made pursuant to section 4216 (b) of this chapter is pre-
cluded.

“§ 4224, Definitions

“As used in this chapter—

“(a) The term ‘prisoner’ means a TFederal prisoner
other than a juvenile delinquent or a committed youth
offender.

“(b) The term ‘parolec’ means any prisoner released
on parole or deemed as if released on parole under section
4164 (rclating to mandatory release).”

CONFORMING  AMuNDMuNTS
Sec. 102, (a) (1) Section 3105 of fitle 5, relating to

appointment of hearing examiners, is amended by striking
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out the period after “title’” and inserting in lieu thereof “, or

chapter 811 of title 18.”.

(2) Section 5314 of such title, United States Code,
relating to level ITI cof the Executive Schedule, is amended
by adding at the end thereof the following new item:

“(58) Chairman, Board of Parole.”.

(3) Section 5108 (c) (7) of such title, relating to

classification of positions at GS-16, 17, and 18, is amended

to read as follows:

“(7) the Attorney General, without regard to any
other provision of this section, may place a total of ten
positions of warden in the Burcan of Prisons;”.

(b) (1) Section 3655 of Litle 18, United States Code,
relating to duties of probation officers, is amended by strik-
ing out “Attorney General” in the last sentence and insert-
ing in lieu thereof “Board of Parcle”.

(2) Section 3006A (a) of such title, relating to

choice of plan for adequate representation by counsel, is.

amended by striking out “who is subject to revocation of
parole” and inserting in lieu thereof “who is a prisoner or
parolec entit' °d to reps.sentation under chapeer 311 of this
title (relating to parole) . .

(8) Bection 3006A (g) of’ such title, relating to
discretionary appointments of counsel, is amended by striking

out “subject to revocation of parole, in custody as a material
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witness,” and inserting in lieu thercof “in custody as a ma-
terial witness”.

(4) Hection 5005 of such title, relating to the Youth
Correction Division, is amended by striking out “Attorrsy
General” and i,n‘serting in liew thereof “Chairman of the
Board of Parole”.

(5) The second sentence of section 5008 of such title,
relating to duties of probation officers, is amended by strik-
ing out “Attorney Gereral” and inserting in lieu thereof
“Chairman of the Board of Parole”.

“(e) Seetion 509 of title 28, United States Code, relating
to functions of the Attorney General, is amended bhy—
(1) inserting “and” at the end of paragraph (2);
(2) striking out “and” at the end of paragraph
(8); and
(3) striking out paragraph (4).

(d) Clause (B) of section 504 (a) of the Labor-Man-
agement Reporting and Disclosure Act of 1959 (29 U.8.C.
504 (a) (B) ), relating to prohibition against certain persons
holding offices, is amended by striking out “of the United
States Department of Justice”.

, (e) Section 406 (a) of part D of title I of the Omnibus
Crime Control and Safe Streets Act of 1968 (42 UR.C.
3746 (a)), relating to ’training, edueation, research, demon-

stration, and special grants, is amended by inserting imme-

28849 O -74 - §
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diately. after “Commissioner of Education” the following:
“(and, with the Chairman of the Board of Parole with re-
spect to training and education regarding parole) ”.
EFFECTIVE DATE OF TITLE
See. 103, The amendments made Dy this title shall
apply—
(a) to any person sentenced to a term of imprison-
ment at any time after one hundred and eighty days
after the date of the enactment of this Act, and
(b) except as otherwise may be provided by rule
or regulation prescribed under section 104, to any
person sentenced to a term of imprisonment at any time
prior to the date one hundred and eighty-one days after
the date of the enaetment of this Act.
For any purpose other than a purpose specified in the pre-
ceding provisions of this section, the effective date of this
title shall be the date one hundred and cighty days after
the date of the enactment of this Act.
TRANSITIONAL RULES

Src. 104. If, by reason of any computation of (1)
eligibility for parole, (2) time of entitlement to release on
parole, {3) termination of the jurisdiction of the Board of
Parole, or (4) parole good time, or by reason of any other
cireumstances, the applieation of any amendment made hy

this title to any individual referred to in seefion 103 (1)
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is impracticable or does not carry out the purposes of this
title, the National Board of the Board of Parole established
under section 4201 of title 18, United States Code, as
amended by this title, may prescribe such’ transitional rules
and regulations to apply to such individual as may be fair,
equitable, and c;)nsiSvtent with the purposes of thié title.
TITLE II——GI{AN’I_‘S TO STATES
STATE PLANS

SEc, 201, Section 453 of part E of title I of the Omnibus

Crime Control and Safe Streets Act of 1968 (42 U.S.C. ‘

3750Dh), relating to grants for correctional institutions and

facilities, is amended as follows:

(a) paragraph (4) of such section is amended by
striking out “offenders, and community-oriented pro-
grams for ‘the supervision of parolees” and inserting in
liew thereof “offenders”; \

(b) paragraph (8) of such section is amended by
striking out “and” at the end thereof; .

() paragraph (9) of such section is amended by
striking out the period at the end thereof and substi-
tuting “; and”; and

(d) the following new paragraph is inserted im-
mediately after paragraph (9) :

“(10) provides satisfactory emphasis on the devel-

opment and operation of community-oriented programs
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fc-)r the supervision of and assistance to parolees and
provides satisfactory assurances that the State parole
system shall include, to the extent feasible, the following
elements:

“(A) employment prégmms designed to en-
courage the proper reintegration of offenders into
the community; and

“(B) procedures designed to ensure equitable
and expeditious disposition of parole hearings. The
types of procedures which shall be implemented
under this subparagraph include:

(i) periodic hearings at intervals of not
more than two years;

“(ii) personal appearance and testimony
of the prisoner at such hearings;

“(iil) availability to the prisoner of any
file, report, or other document to be used at
snch hearings, except to the extent that any
portien of such file, report, or other docu-
ment— |

“{I) is not relevant,
“(II) is a diagnostic opinion which
might seriously disrupt a program of re-

habilitation, or
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“(III) reveals sources of information

which msy have been obtained on a

promise of confidentiality, '
subject to the requirement that o finding (in-
cluding the reasons therefor) shall be made on
the record whenever such file, report, or other
document is not available for a reason provided
in clause (I), (IX), or (III), and subject to
the ‘requirement that the substance of any file,
veport, or other document which is not avail-
able for a reason provided in clause (IX) or
(III) shall be available to the prisoner or his
representative except when the disclosure of
such substance would endanger the safety of
any person other than the prisoner;

“(iv) representation of the prisoner by
counsel or by another qualified individual at
such hearing unless he Iutelligently waives such
representation; and

“{v) expeditious disposition of the case
and notification to the prisoner of such disposi-
tion, and in the case of denial of parole, a state-

ment, with particulerity, of the grounds on

¢ which such denial was based.
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“(C) the following minimum procedures with

respect to the revocation of a parolee for viola-

tion of his parole:

“(i) a hearing, at which the parolee shall
havé the opportunity to be heard in person and
to present witnesses and documentary evidence;

“(ii) availability to the parolee of any
file, report, or other document to be used at
such hearings to the same extent as provided
under subparagraph (B) (iii) ;

“(ili) representation of the pa.rolee‘ by
counsel or by another qualified individual at
such hearing, unless he intelligently waives
such representstion;

“{iv) opportunity for the parolee to con-
front and eross-examine adverse witnesses;

(v) expeditious disposition of the case

and notiﬁcation to the parolee of such dispo-

sitibn, including a statement, with particularity,
of the grounds on which such disposition is
based; and

“(vi) opportunity for appellate review.”

REGULATIONS

SEo. 202, Section 454 of part B of title I of the Omunibus
Crime Control and Safe Streets Act of 1968 (42 U.S.C.'

B ——
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3750c) is amended by inserting immediately after “Prisons”
the following: “ (or in the case of the requirements specified

in paragraph (10) of section 453, after consultation with

the Board of Parole) .
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IN THE HOUSE OF REPRESENTATIVES

Javvary 13,1973
Me. Kagrexaevae (Yor himself, Mr. Mazzont Mr. Mrrensnn of Marvyland. and
Ms. Avzue) introduced the following bill; which:was referved to the Com-
mittee on the Judiclary

‘A BILL
To establish an independent and regionalized Federal Board of
Parole, to provide for fair and equitable parole procedures,
and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tes of the United States of America in Congress assembled,
3 That this Act may be cited as the “Parole Reorganization
4 Ac% of 1978".
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TITLE I—FEDERAL PAROLE SYSTEM
BOARD OF PAROLY ; PAROLE PROCEDURES, CONDITIONS, ETC.
Sec. 101. Chapter 811 of title 18 of the United States

Code (relating to parole) is amended to read as follows:

“Chapter 311.—~PAROLE

“Sec.
“4201. Board of Parole; structure; membership; ete.

. “4202. Powers and duties of National Board.

“4203. Powers and authority of Regional Boards,

- “4204. Time of eligibility for release on parole.

“4205. Release on parole.

“4206. Factors taken into account; information considered.
“4207. Parole determination hearing; time.

“4208. Procedure of parole determination hearing.

“4209. Conditions of parole,

#4210. Jurisdiction of Board of Parole.

“4211. Tarole good time.

“4212. Early termination or release from conditions of parole.
#4218, Aliens.

“4914. Parole modificution and revocation.’

#4215, Parole modification and revocation procedures.
“4216. Appeals.

©4217. Fixing eligibility for parole at time of sentencing.
“4918. Young adult offenders.

“4919. Warrants to retake Caual Zone parsle violators.
%4990, Certain prisoners not eligible for parole.

#4991, Training and research.

#4292, Annual report.

#4923, Applicability of Administrative Procedure Act.
#4994, Definitions, )

B

“§ 4201. Board of Parole; structure; mémbership} etc.
‘““{a) There is created, as an independent establish-
ment in the executive branch, a Board of Parole to consist
of a National Board and five Regional Bozuﬁs. A
“(b) The Board of Parole shall be appointed by the
President by and with the advice and consent of the Sen-

ate. To the extent feasible, the racial and ethnic composition
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of the Federal prison population should be proportionately

reflected in the composition of the Board of Parole.

“(c) (1) The National Board shall be composéd of

seven members. Except as provided in paragraphs (2) and

(5), members of the National Board shall be appointed for
terms of six years. No individual may serve as a member
of the National Board for any period of time in excess of
twelve years.
“(2) Of the members first appointed to the National
Board under this section— ’
“{A) one shall be appointed for a term of one year,
“(B) one shall be appointed for a term of two years,
“(C) one shall be appointed for a term of three
years,
“(D) one shall be appointed for a term of four
years, |
“(B) ‘énesha.ll be appointed for a term of five years,
and
“(F) two shall be appointed for terms of six years.
“(8) Hach of the five Regional Boards shall be com-
posed of three members. Except as provided in paragraphs
(4) and (5), members of each Regional Board shall be ap-

pointed for terms of six years. No individual may serve as
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a member of one or more Regional Boards for any period
of time in excess of twelve years.

“(4) Of the members first appointed to two of the
five Regional Boards under this section—

- “(A) one member of each of such two Boards
shall be appointed for a term of one year,
“(B) one member of each of such two Boards
shall be appointed for a term of three years, and
“(C) one member of each of such two Boards
shall be appointed for a term of five years.
Of the members first appointed to three of the five Regional
Boards under this section—
“(D) one member of each of such three Boards
shall be appointed for a term of two years,
“(E) one member of each of such three Boards
shall be appointed for a term of four years, and
- “(H) one ﬁlember of each of such three Boards
shall be appointed for a term of six years.

“(5) Any member of the Board of Parole appointed
to fill a vacancy occwrring prior to the expiration of the
term for which his predecessor was appointed shall be ap-
pointed only for the remainder of such term. A member may
serve after the expiration of his term until his successor has
taken office.

“(d) The President shall from time to time designate
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one of the members of the National Board to serve as Chair-
man of the Board of Parole and shall delegate to him the
necessary administrative doties and responsibilities. The
Chairman of the Board of Parole shall designate oue of the
members of each Regional Board to serve as Chairman of
such Regional Board. The term of office of the Chairman of
the Board of Parole and of the Chajirman of each Regional
Board shall be not less than two years but not more than
six years as specified al the time of designation as Chairman.
The Chairman of cach Regional Board shall have such ad-
ministrative duties and responsibilities with respect to the
Regional Board as may be necessary to carry out the
purposes ol this chapter.

“(c) Each Regional Board shall have such geographical
jurisdiction as the National Board may provide in order ta
assure efficient administration,

““(f) The respective rates of pay for members of the
Board of Parole (other than the Chairmen of the Board of
Parole) shall be equal to the mazimum rate, as in effect
from time to time, for GS-17 of the General Schedule of
section 5332 of title 5. The rate of pay of the Chairman of

" the Board of Parole shall he at the rate preseribed for level

TIT of the Exceutive Schedule.
«g 4202. Powers and duties of National Board

“(a) The Nat'onal Board shall have the power to—
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“(1) establish general policies and rules for the
Board of Parole, including rules with respect to the
factors to be taken into account in determining whether
or not a prisoner should be released on parole;

““(2) conduct appellate review of determinations of
the Regional Boards as provided in section 4216;

“(3) appoint and fix the basic pay of personnel of
the Board of Parole (including not more than six hear-
ing examiners to be assigned to each Regional Board) ;

“(4) procure for the Board of Parole temporary
and intermittent services tc the same extent as is au-
thorized by section 3109 (b) of title 5;

“(5) utilize, with their consent, the services,
equipment, personnel, information, and facilities of other
Federal, State, local, and private agencies and instru-
mentalities with or without reimbursement therefor;

“(6) without regard to section 3648 of the Revised
Statutes of the United States (31 U.S.C. 529), enter
into and perform such contracts, leases, cooperative
agreements, or other transactions as may be necessary
in the condﬁct of‘ the functions of the Board of Parole,
with any public agency, or with any person, firm, asso-
ciation, corporation, educational institution, or nonprofit
organization; k

“(7) accept voluntary and uncompensated serv-
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ices, notwithstanding the provisions of section 3679
of the Revised Statutes of the United Stales (31
U.8.C. 665(b));

“(8) request such information, data, and reports
from any Federal agency as the Board of Parole may
from time to time require and as may he produced
consistent with other law;

“(9) arrange with the hicad of any other Federal
agency for the performance by such agency of any
function of the Board of Parole, with or without reim-
bursement; _

“(10) request probation officers and other indi-
viduals, organizations, and public or private agencies
to perform such duties with respect to any parolee
as the National Board decms necessary for maintaining
proper supervision of and assistance to such parolees;
and so as to assure that no probation officers, individuals,
organizations or agencies shall hear excessive case loads;
and

“(11) (M) issue subpenas requiring the attendance
and testimony of witnesses and the production of any
evidence that relates to any matter with respect to
which the National Board or any Regional Board is
empowered to make a determination under this chap-

ter. Such attendance of witnesses and the production
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of evidence may be required front any place within the
United States at any designated place of hearing with-
in the United States.

. “(B) If a person issued a subpena under para-
graph (A) refuses to obey such subpena or is guilty of
contumacy, any court of the United States within the
judjcial district within which the hearing is conducted
or ’within the judicial district within which such person
is found or resides or transacts business may (upon ap-
plication by the National Board) order such person to
appear before the National Board or any Regional Board
to produce evidence or to .givc testimony touching the
matter under investigation. Any failure to obey such
order of the court may be punished by such court as a
contempt thereof.

“(C) The subpena of the Board of Parole shall he
served in the manner provided for subpenas issued by a
United States district court under the Federal Rules of
Civil Procedure for the United States district courts.

“(D) Al process of any court to which applica-
tion may be made under this section may be served in
the judicial distiet wherein the person required to be
served resides or may be found.

“(I) For purposes of sections 6002 and 6004 of

this title (relating to immunity of witnesses) the Board
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of Parole shall he considered an agency of the United

States.

The National Board shall have such other powers and duties
and shall perform such other functions as may be necessary
to carry out the purposes of this chapter or as may be pro-
vided under any other provision of law (including any pro-
vision: of law which invests any powers or funetions in the
Board of Parole) .

“(h) The National Board may delegate any power or
function to any member or agent of the National Board and
may delegate to the Regional Boards such powers as may be
appropriate other than—

“(1) the power to appoint and fix the basic pay of
hearing examiners, and

“(2) the power to establish gencral policies, rules,
and factors under subsection (a) (1). _

“(c) Upon the request of the National Board, each
Tederal agency is authorized and directed to make its serv-
ices, equipment, personnel, facilities, and information avail-
able to the greatest practicable extent to the Board of Pa-
role in the performing of its functions.

“(d) Except as otherwise provided by law, any action
taken by the National Board shall he taken by a majority
vote of all individuals currently holding office as members

of the National Board, and it shall maintain and make avail-
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able for public inspection a record of the final vote of each
wmember on statements of policy and interpretations adopted
by it.
“8 4203. Powers and authority of Regional Boards

“(&) The Regional Boards shall conduct such hearings
and perform such other functions and duties as may be pro-
vided under this chapter.

“(b) Except as otherwise provided by law, any action
taken by any Regional Board shall be taken By a majority
vote of all individuals currently holding office as members
of such Regional Board.

“(¢) Except as otherwise provided by law, when
so authorized by a Regional Board, any member or
agent of the Regional Board may take any action which the
Regional Board is authorized to take.

“§ 4204, Time of eligibility for release on parole

“{(a) Whenever confined and serving a definite term or
terms of over one hundred and eighty days, a prisoner shall
be eligible for release on parole after serving one-third of
such term or terms or after serving ten years of a life sen-
tence or of a sentence of over thirty years.

“{b) (1) Any prisoner whose eligibility for release on
parole is fixed under clause (1) of section 4217 (a) at the
time of sentencing shall he eligible for release on parole

on a date as provided in that clause.

28-945 O ~ 74 - 7
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“(2) The Regional Board skall determine the date of
eligibility of any prisoner sentenced under clause (2) of
section 4217 (a) . Such date shall be not later than sixty days
following the date preseribed by section 4207. (b) for the
prisoner’s initial parole determination hearing.

“(¢) Tbe Regional Board shall determine the date of
cligibility of amy prisoner released on pa_role and subse-
quently reimprisoned. Such date shall be not later than sixty
days following the date prescribed by.,scction 4207 (b) for
the prisoner’s initial parole determination hearing.

“8 4205, Release on parole

“(a) The Regional Board shall release a prisoner
whose record shows that he has substantially observed the
rules of the institution in which he is confined on the date of
his eligibility for parole, unless the Regional Board deter-
mines that he should not be released on such date for one or
both of the following reasons:

“(1) there is a reasunable probability that such
prisoner will not live and remain at liberty without
violating any criminal law; or

“(2) there is a reasonable probability that such
release would Dbe incompatible with the welfare of
society.,

“(b) In the case of any prisoner net earlier released

25~ under subsection (a), except in the case of special dangerous
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offenders as defined in section 3575 (e) of this title, the
Regional Board shall release such prisoner on parole after
he has served two-thirds of his sentence, or after twenly
years in the case of a scatence of thirty years or
longer (including a life sentence), whichever is earlier,
unless the Regional Board determines that lie should not be
so released beeause there 1s o high likelihood that he will
engage in conduet violating any criminal law.

“(ec) When by reason of his training and response to
the programs of the Bureaw of Trisons, it appears to the
Regional Board that there is a reasonable probability that
the prisoner will live and remain at liberty without violating
any criminal law, and that his immediate release is not in-
compatible with the welfare of society, but he is not yot
eligible for release oun parole under section 4204, the Re-
gional Board in its discretion may apply to the court impos-
ing sentence for a modification of his sentence in order to
make him so eligible. The court shall have jurisdiction to act
upon the application at any time and no hearing shall be
required.

“8 4206. Factors taken into account; . information con-
sidered

“In making a determination under seetion 4205 (a) or
(b} (relating to release on parole) the Regional Board shall

take into accommt the factors established by the National
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1 Board under section 4202 (a) (1), and shall consider the
2 following information:
3 “(1) any reports and recommendations which the
staff of the facility in which such prisoner ig confined
may make;

“(2) any official report of the prisoner’s prior
criminal record, including a report or record of earlicr

probation and parole experiences;

© W O~ o ot
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(3) any presentence investigation report;

10 i

“(4) any recommendation regarding the prisoner’s
11 . 3 v

parole made at the time of sentencing by the sentenc-
12 ing judge; and
13 e

“(5) any reports of physical, mental, ov psychi-

14 atrie examination of the offender. -

15 The Regional Board shall also consider such additional
16 relevant information concerning the prisoner (including
(=)

17 information submitted by the prisoner) as may be rea-

18 sonably available,

19 “§4207. Parole determination hearing; time

20 -, “(a) Inmaking a determination under section 4205 (a)
21 or (b) (relating to release on parole) the Regional Board
22 shall hold a hearing (referred to in this chapter as a “parole
23 determination hearing’) unless it determines on the basis
24 of the prisoner’s record that the prisoner will be released

25 on parole. The hearing shall be conducted by a panel of
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three mdividuals, all of whom shall be either members of
the Regional Board or hearing examiners, and a memher
of the Regional Board shall preside. Such panel shall have
the authority to make the parale determination decision,
nobwithstanding section 4203 (b).

“(b) In the case of any prisoner eligible for parole
on a date provided by section 4204, an initial parole deter-
mination hearing shall be held at a time prescribed by the
Regional Board. Whenever feasible, in the case of a prisoner
cligible for parole on a date provided by section 4204 (a) or
(b) (1), the time of such hearing shall be not later than
sixty days before such date of his eligibility for parole (as
provided by such section) . Whenever feasible, in the case of
a prisoner eligible for parole on & date provided by section
4204 (b) (2) or (c), the time of such hearing shall be not
later than minety days following >such prisoner’s imprison-
ment, or reimprisoﬁment, as the case may be.

“(c) In any case in which release on parole s denied
or delayed at the prisoner’s parole determination hearing,
subsequent parcle determination hearings shall be held not
less frequently than annually thereafter.

“8 4208. Procedure of parole determination hearing

“(a) Within a reasonable time prior to any prisoner’s

parole determination hearing, the Regional Board shall (1)

provide the prisoner with written notice of the time and place
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file or report or other document to be used in making its
determination.
“(b) Clause (2) of subsection (a) shall not apply to
any portion of any file, report, or other document which—
“(1) is not relevant to the determination of the
Regional Board;
| “(2) is a diagnostic opinion which might seriously
disrupt a program of rehabilitation; or ‘

“(3) reveals sources of information which may
have been obtained on a promise of confidentiality.
Whenever the Regional Board finds that this subsection ap-
plies to any portion of a file, report, or other document to be
used Dy it in making its determination, it shall state such
finding (including the reasons Therefor) on the record and
shall provide the prisoner, or any representative of the pris-
oner referred to in subsection (c) (2), with written notice
of such finding (and reasons). The Regional Board shall
make available to the prisoner, or any representative of the
prisoner referred to in subsection (c) (2), the substance of
any portion of any file, report, or other document not made
available by reason of paragraph (2) or (3) of this subsec-
tion, except when the disclosure of such substance would en-
danger, in the opinion of the Regional Board, the safety of

any person other than the prisoner.
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“(c) (1) Ai any time prior to the parele determination
hearing, & prisoner may consult with lis attorney, and by
mail (or otherwise as provided by the 'Regioﬂal Board)
with any person concerning such hearing.

“(2) The prisoner shall, if he chooses, be represented
at the parole determination hearing by an attorney, by an
employee of the Federal Bureau of Prisons, or by any other
qualified person, unless he intelligently waives such represen-
tation. Such attorney may be retained by the prisoner or
apPointed pursuant‘to section 3006A. of chapter 201.

“(d) The prisoner shall be allowed to appear and tes-
tif)‘r on his own behalf at the parole determination hearing,

“(e) A full and complete vecord of the parole determi-

‘nation hearing’ shall be kept, and not later than fourteen days

after the date of the hearing, the Regional Board shall (1)

notify "the prisoner in writing of its determination, (2)

furnish the prisoner with a swritten notice stating with par-
ticulavity the grounds on which such determination was
hased, including a summary of the evidence and information
supporting the finding that the criteria provided in section
4205 were established as to the prisoner. When feasible, the
Regional Board shall advise the prisoner as to what steps, in
its opinion, he may take to correct the problems responsible
for his denial of release on parole, so as to enhance his chance

of heing released on parole.
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“§4209. Conditions of parole

“(a) The Regional Board shall impose such condi-
tions of parole as it deems reasonably necessary to ensure
that the parolee will lead a law-abiding life or to assist him
in doing so. In every case the Reé?onal Board shall impose
as a condition of parole that the parolee not commit any
criminal offense during his pzirole.

“(h) The Regional Board may require as a condition
of parole that the parolee reside in or pi}x*ticfpate in the
program of a residential community treatment center, or
similar public or private facility, for all or part of the
period of parole if the Attorney General (or director in
the case of sach similar facility) certifies that adequate
treatment facilities, personnel, and programs are available.
In the case of a parolee who is an addict within the meaning
of section 4251 (a) of this title, or a drug dependent person
within the meaning of section 2(q) of the Public Health
Service Act, the Regional Board may require as a condition
of parole that the parolee participate in the community super-
vision programs authorized by section 4255 of this title for
all or part of the period of parole. If the Attorney General
(or director, as the case may be) determines that a parolec’s
residence in a center, or participation in a program, should be
terminated hecause the parolee can derive no further signifi-

cant benefits from such residence or participation, or because
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his residence or participation adversely affects the rebabilita-
fion of otlier residents or paviicipants, the Attorney General
(or director, as the case may be) shall so notily the Regional
Board, which shall thereupon make such oflier provision with
respect to the parolee as it deems appropriate. A parolee
residing in o residential commmnity treatment eenter may
be required to pay such cosls incident to residence as the
Regional Board deems appropriate.

“(c) In imposing conditions of parole, the Regienal
Board shall consider the following:

“(1) there should be a reasomable relationship
between the condition imposed and hoth the prisoner’s
previons conduct and his present capabilities; and

“(2) the conditions should be sufficiently specific
to serve as a guide to supervision and conduct.

“(d) Upon releasc on parole, a prisoner shall be given
a certificate setting forth the conditions of his parole.
“§ 42310, Jurisdiction of Board of Parole

“(a) Except as otherwise provided in this section, the
jurisdiction of the Board of Parole over the parolee shall
terminate no later than the date of the expiration of the
maximum term or terms for which he was sentenced, except
that such jurisdiction shall terminate at an earlier date—

“(1) to the extent parole good time is acerued

pursuant to section 4211, and
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“(2) to the estent provided under section 4164

(relating to mandatory release).

“(b) The parole of any parolee shall run concurrently
with any period of parole or probation under any other
Federal, State, or local sentence. |

“(c) In the case of any parolee found by the Regional
Board to have intentionally refused or failed to respond to
any rensonable request, order, or warrant of the Regional
Board, the jurisdiction of the Board of Parole may be ex-
tended for a period equal to such period as the parolee so
refused or failed to vespond.

“(d) In the case of any parolee imprisoned under any
other sentence, the jurisdiction of the Board of Parole may
be extended for & period equal to the period during which
such parolee was so imprisoned. '

“(e) The parole of any prisoner sentenced before Jure
29, 1982, shall be for the remainder of the term or terms
specified in his sentence, less good. time allowances provided
by sections 4161 through 4165 of this title. '

“(f) Upon the termination of the jurisdiction of the
Board of Parole over any parolee, the Regional Board shall

issue a certificate of discharge to such parolee and to such

other agencies as it may determine.

“g 4211, Parole good time
“(a) Bxcept as provided in subsection (b), the
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Regional Board shall allow each parolee whose record of
conduct shows that he has substantially observed the condi-
tions of his parole a deduction from his parele, compuied as
follows:

“(1) five days for each month of parole, if the

" maximum period for which he may be subject to the
jurisdiction of the Board of Parole, determined as of
the date of release on parole, is more than six months
but not more than one year;

“(2) six days for each month of parole, if such
maximum period is more than one year but less than
three years;

“(8) seven days for each month of parole, if such

~ maximum period is more than three years but less than
five years;

““(4) eight days for cach month of parole, if such
maximmm period is more than five years but less than
ten years;

“(5) ten days for each month, if such maximum
period is ten years or more.

“(b) Deductions from parole for good conduct may be
forfeited or withheld by the Regional Board pursuant to the
requirements of scctions 4214 and 4215.

“(¢) Any deduction forfeited or withheld under the
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preceding subsection may be restored by the Regional Board
at any time.
“8 4212, Early termination or release from conditions of
parole

“Upon its own moiion or upon petition of the parolée,
the Regional Board may terminate the jurisdictién of the
Board of Parole over a parolee prior to the termination of
such jurisdiction under section 4210, or the Regional
Board may release a parolee at any time from any conditioh
of parole imposed under section 4209.
“§ 4213, Aliens

“When an alien prispner subject to deportation becomes
eligible for parole, the Regional Board may authorize his
release on condition that he be deported and remain outside
the United States. Such prisoner, when his parole becomes
effective, shall be delivered to the duly authorized immigra-
tion official for deportation.
“8 4214. Parole modification and revocation

““(a) Pursuant to the requirements of this section and
section 4215, the Regional Board may modify or revoke
the parole of any parolee at any time prior to the termina-
tion of the jurisdiction of the Board of Parole over the parolee.

“(b) No penalty or condition imposed pursuant to an

order of parole modification and 1o revocation of parole shall
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extend beyond the date of termination of the Board of
Parole’s jurisdiction over the parolee.

“(c) If a parolee has violated a condition of his parole
or if his assignment to a center, or similar facility, has been
terminated pursuant to section 4209 (b), the Regional Board
may modify his parole by ordering that—

“(1) parole supervision and reporting be intensi-
fied;

“(2) the parolee be required to conform to one or
more additional conditions of parole imposed in ac-
cordance with the provisions of section 4209; and

“(3) parole good time allowed under section 4211
be forfeited or withheld.

“(d) In the case of any parolee convicted of a criminal
offense, or where otherwise warranted by the frequency or
seriousness of the parb]ee-’s violation of the conditions of his
parole, the Regional Board may modify his parole as pro-
vided in subsection (c) or muy revoke his parole and return
him to the custody of the Attorney General.

“§ 4215. Parole modification and revocation procedures

“(a) If, in the opinion of the Regional Board, there is
probable cause to Dbelieve that any parolee has violated a
condition of his parole, or there is probable cause to support

the termination of any parolee’s assignment to a eenter, or



no

w w3 o U B W

10
1
12
i3

106

23
similar facility, or program, pursuant to section 4209 (b),
the Regional Board may—
“(1) order such parolee to appear before it; or
“(2) issue a warrant and retake the parolee as pro-
vided in this section.
In the case of any parolee charged with a criminal offense,
such charge shall constitute probable cause under this sub-
section, but issuance of an order to appear and retaking of
the parolee may be suspended pending disposition of the
charge. '
“(b) Any order or warrant issued under this section
shall provide the parolee with written notice of—
“(1) the conditions of parole he is alleged to have

violated;

“(2) the time, date, place, and circamstances of

the alleged violation;

“(3) the time, date, and place of the scheduled
hearing; .
“(4) his righfs-under this chapter; and .

“(5) the possible action which may be taken by
the Regional Board.

“(¢) Any order or warrant issued under this section

shall be issued as soon as practicable and by one or more
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members of the Regional Board. Tmprisonment in an insti-
tution shall not be deemed grounds for delay of such issuance.
“(d) Any officer of any TFederal penal or correctional
institution, or any Tederal officer authorized to serve crim-
inal process within the United States, to whom a warrant
issued under this section is delivered, shall execute such
warrant by taking such parolee and returning him to the
custody of the Regional Board, or to the custody of the
Attorney General if the ‘Regional Board shall so direct.
“(e) A parolee retaken under this section may be re-
turned to the custody of the Attorney General and im-
prisoned if the Regional Board determines, aftéar a pre-
liminary hearing, that there is substantial reason to believe
that the paroleec will not appear for his hearing under sub-
section (g) when so ordered, or that he constitutes a dan-
ger to himself or to others. The preliminary hearing shall
be held as soon as possible following the retaking of the
parolee, and the parolee shall be adviseu of the charges
against him and shall be allowed to testify &t such hearing.
« (f) Prior to the hearing conducted pursuant to sub-
section (g), the Regional Board may impose such interim
modifications of the conditions of parole as may be neces-
sary, without regard to the provisions of section 4209.
“(g) If any parolee ordered to appear before the

Regional Board or retaken by warrani under this section
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contests the allegation that he has violated & condition of his
parole or that his assignment to a center, o¥ similiar facility,
or progrant, has heen properly terminated under section 4209
(h), a hearing shall he held not Tater than 30 dn:\‘s af{er—
“(1) issuance of the order, or
“(2) the date of retaking,
whichever is later. Such hearing shall be held at a place
reasonably near the location where the alleged violation of
parale, or termination of assignment {o a cenfer or similar
facility, or program oceurred, and shall he condueted by at
Jeast one member ol the Regional Board. In the case of any
paralee imprisoned in an institution to whom an order is
issued. sueh hearing shall he conducted at sueh institution or
other site speeified by the Regional Board at which the pavolee
is allowed to appear. 1f the Regional Board finds by a
preponderance of the evidence that the parolee has vio-
lated a condition of his parole, or that a preponderance of
the evidence supporls the termination of his assignment. to
a cenler, or similar facility, it may modify or reveke his
parole as provided in section 4214,
“(h) The hearing conducled pursuant to subsection
(g) sball include the following procedures—
“(1) proper and timely opportunity for the parolee
to examine evidence aygaiﬁst him;

“(2) represcniation by an altorney (retained by
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the parolee or appointed pursuant to section 3006A of

chapter 201) or such other qualified person as the

parolee shall retain, unless the parolee intelligently
walves such representation;

“(8) opporiunity for the parolee to appear and
testify on his own behalf;

“(4) opportanity for the parolee to compel the
appearance of witnesses and to confront and cross-
examine witnesses; and

“(5) maintenance of a full and complete record
of the hearing.

“(i) In the case of any parolee ordered to appear be-
fore the Regional Board or retaken by warrant under this
section who—

“(1) does not contest the allegation that he has vio-
lated a condition of his parole or that his assignment to

a center or similar facility, or program, has been properly

terminated under section 4209 (b), or

“(2) has been adjudged guilty of a criminal of-
{fense,

no hearing shall be held under subsection (g), but if the
parolee so requests, & hearing shall be held under this subsec-
tion to determine the modifieation or revocation order to be
entered under section 4214, if any. Such hearing shall be

‘conducted by not less than one member of the Regional

28-849 O « 74 - 8




110

27
Board, and the parolee shall be allowed to appear and testily
on his own hehalf.

“(j) Not more than fourteen days {ollowing the hear-
ing under subsection {g) or (i), the Regional Board shall
inform the parolee in writing of its finding and disposition,
stating with particulavity the reasons therefor,

“8 4216. Appeals
“(a}) A prisoner who is denied release on parole under

section 4204 or whose parole has heen revoked, or a parolee

whose parole good time (allowed nnder seetion 4211) has

been forfeited or withheld, may appeal swel action by sub-

mitting a notice of appeal uot laler than fifteen days after
receiving written nofice ol such action and by submitting
appedt papers not Jater than forty-five days afler being so
mformed, Such appeal shall be decided by no less than three
wembers of the National Board. The prisoner or pavolee
shall be entitled to vepreseuiation by an attorney (retained
by him or appoeinted pursnant to section 3006A of chapter
21 or such other qualified person as the prizener or parolee
shall retain, anless he intelligently waives such representation.
The National Board shall decide the appeal within sixty
days after reeeipt of the appellant’s appeal papers and shall
inform the appellant in writing of its decision and the reasons

therelor.
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“{b) Whenever conditions of parole are imposed under
section 4209, or parole is modified pursnant to section 4214
(e} (1) or (2), the parolee may appeal such conditions or
modification by submitting a notice of appeal not later than
fifteen days after receiving written notice of such conditions
or modification, and by submitting appeal papers not later
than forty-five days after being so informed. Such appeal
shall be decided by no less than two members of the Na-
tional Board, The National Board shall decide the appeal
within sixty days after receipt of the nppel'kmt’s appeal
papers and shall inform the appellant in writing of its de-
cision and the reasons therefor.
“84217. Fixing eligibility for paroie at time of sentenc

ing

“(a) Upon entering a judgment of conviction, the court
having jurisdiction to impose sentence, when in its opinion
the ends of jnstice and best interests of the public require that
the defendant be senienced to imprisonment for a térm ex-
ceeding one year, may (1) designate in the sentence of im-
prisonment imposed s minimum term at the expiration of
which the prisoner shall become eligible for parole, shich
term may be less than, but shall not be more thau, one-third
of the maximum sentence imposed by the court, or (2) the
court maj fix the maximum sentence of imprisonment to e

served in which event the court may specify that the pris-
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oner may become eligible for parole at such time as the
Regional Board may determine.

“(b) If the court desires more detailed information as
a hasis for determining the sentence to be imposed, the court
may commit the defendant to the custody of the Attorney
General, which commitment shall be deemed fo be for the
maximum sentence of imprisonment preseribed by Jaw, for
a study as described in subsection (¢) hereof. The results of
such study, together with any recommendations whick the
Director of the Bureau of Prisons helieves swould be helpful
in determining the disposition of the case, shall be furnished
to the court within three months unless the court grants time,
not to exceed an additional three months, for further study.
After receiving sueh veports and reconunendatious, the court
may in its diseretion: (1) place the prisoner on probation
as autluiriz&l by seetion 5651 of this title, or {2} affirm the
senfence of imprismmxént originally imposed, or reduce the
sentence of imprisonment, and commit the offender under any
applienble provision of law, The term of the seutence shall
ran frem date of original commitment under this section.

“(e) T'pon commitment of a prisoner sentenced to -
prisonment nnder the provisions of subscetion (a), the Di-
rector, under such regnlations as the Attorney General may
preseribe, shall canse a complete study to be made of the

prisoner and shall furnish to the Board of Parole a summary
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report together with any recommendations which in his
opinion would he helpful in determining the suitability of
the prisoner for parole. This report may include but shall not
be Timited to data regarding the prisoner’s previous delin-
quency or criminal experience, pertinent circamstances of his
soclal background, his capabilities, his mental and physical
health, and such other factors as may be considered perti-
nent. The Board of Parole may make such other investiga-
tion as it may deem necessary. It shall he the duty of the
various probation oflicers and government bureaus and agen-
cies to furnish the Board of Parole information conceruing
the prisoner, and, whenever not incompatible with the public
interest, their views and recommendations with respect to
the parole disposition of his case.
“§ 4218. Young adult offenders

“In the case of a defendant who has attained his twenty-
second birthday but has not attained his twenty-sixth birth-
day at the time of conviction, if, after taking into con-
sideration the previous record of the defendant as to
delinguency or eriminal experience, his social background,
capabilities, mental and physical health, and such other fac-
tors as may be considered pertinent, the court finds that
there are reasonable grounds to believe that the defendant

will benefit from the treatment provided under the Federal
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Youth Corrections A;:t (18 U.8.C., chap. 402) scntence
may b‘c imposed pursuant to the provisions of such Act.
“§ 423.9. Warrants to retake Canal Zone parole violators

“An officer of a Federal penal or correctional institu-
tion, or a Federal ofﬁcél’ authorized to serve criminal proe-
ess within the United States, to whom a warrant issued by
the Governor of the Canal Zone for the retaking of a parole
violator is delivered, shall execute the warrant by taking
the prisoner and holding him for delivery to a representa-
tive of the Governor of the Canal Zone for return to the
(Canal Zone.
“8§ 4220, Certain prisoners not eligible for parole

“Nothing in this chapter shall be construed to provide
that any prisoner shall be eligible for release on parole if
such prisoner is ineligible for such release under any other
provision of law.
“8 4221, Training and research

“In addition to its other powers and duties under this
chapter, the National Board shall—

“(1) collect systematically the data obtained from
studies, research, and the empirical experience of public
and private agencies concerning the parcle process and
parolees; -

“(2) disseminate pertinent data’ and studies to
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individuals, agencies, and organizations concerned with
the parole process and parolees;

“(3) publish data concerning the parole process
and parolees;

“(4) carry out programs of rescarch to develop
effective classification systems through which to de-
seribe the various types of offenders who require dif-
ferent styles of supervision and the types of parole
officers who can provide them, and to develop theories
and practices which ean be applied suceessfully to the
different types of parolecs;

“(5) devise and conduct, in various geographical
locations, seminars and workshops providing coutinuing
studlies for persons engaged in working directly with
parolees;

“(6) devise and conduct a {raining program of
short-term  instruction .in the latest proven cffective
methods of parole for parole persounel and other persons
conneeted with the parole process; and

“(7) develop technical training programs to aid in
the development of training programs within the several
States and within the State and local agencies and pri-
vate and public organizations which work with parolees.

“§ 4222. Annual report

«“Phe National Board shall report amnually to cach
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House of Congress on the activities of the Board of Parole.
“8 4223. Applicability of Administrative Procedure Act

~ “(a) For purposes of the provisions of chapters 5 and 7

of title 5, other than sections 552 (a) (4), 554, 555, 556,
5567, 705, and 706 (2) (B) and (I), the Board of Parole
is an ‘ageney’ as defined in such chapters.

“(b) Tor purposes of subsection (a) of this section,
section 553 (b) (3) (A) of title 5, relating to rnle making,
shall be deemed not to include the phrase ‘general state-
ments of policy’. S

“{e) For purposes of section 701 (a) (1) of chapter 7
of title 5, judicial review of decisions of the National Board
made pursuant to section 4216 (b) of this chapter is pre-
cluded.

“§ 4224, Definitions

“As used in this chapter—

“(a) The term ‘prisoner’ means a Federal prisoner
other than a juvenile delinquent or a committed youth
offender.

“(b) The ierm ‘parolec’ means any prisoner released
on parole or deemed as if released on parole under section
4164 (relating to mandatory release).”

' CONFORMING = AMENDMENTS
See. 102 (a) (1) Section 3105 of fitle 5, relating to

appoiniment of hearing examiners, is amended hy striking
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out the period after “title” and inserting in lieu thereof “, or
chapter 811 of title 18.”.

(2) Section 5314 of such title, United States Code,
relating to level IIT of the Executive Schedule, is amended
by adding at the end thercof the following new item:

“(58) Chairman, Board of Parole.”.

(3) Section 5108 (c) (7)  of such title, relating to
classification of positions at GS~16, 17, and 18, is amended
to read as follows:

“(7) the Attorney General, without regard to any
other provision of this section, may place a total of ten
positions of warden in the Bureau of Prisons;”.

(b) (1) Section 3655 of title 18, United States Code,
relating to duties of probation officers, is amended by strik-
ing out “Attorney General” in the last sentence and insert-
ing in lieu thereof “Board of Parole”.

(2) Section 3006A (a) of such title, relating to
choice of plan for adequate representation by counsel, is
amendad hy striking out ““who is subjeet to revocation of
parole” and inserting in lieu thereof “who is a prisoner or
parolee entitled to representation under chapter 311 of this
title (relating to parole) ”.

(3) Section B3006A (g) of such title, relating to
discretionary appointments of counsel, is amended by striking

out “subject to revocation of parole, in custody as a material



b

H- W

o

10
11

12

118

35
witness,” and inserting in lieu thereof “in custody as a ma-
terial witness”.

(4) Section 5005 of such title, relating to the Youth
Correction Division, is amended by striking out “Attorney
General” and ivnserting in liew thereof “Chairman of the
Board of Parole”.

(5) The sccond sentence of section 5008 of such title,

relating to duties of probation officer, is amended by strik-

ing out “Attorney General” and inserting in liew thereof

“Chairman of the Board of Parole”.

(¢) Section 509 of title 28, United States Code, relating
to funetions of the Attorney General, is amended by—

(1) inserting “and” at the end of paragraph {2);

(2) striking out “and” at the end of paragraph
(8); and

(8) striking out paragraph (4).

(d) Clause (B) of section 504 (a) of the Labor-Man-
agement Reporting and Disclosure Act of 1959 (29 U.S.C.
504 (a) (B) ), relating to prohibition against certain persons
holding offices, is amended by striking out “of the United
States Department of Justice’.

(e) Section 406 (a) of part D of title I of the Ommnibus
Crime Control and Safe Streets Act of 1968 (42 US.C.
3746 (a) ), relating to training, education, research, demon-

stration, and special grants, is amended hy inserting immnie-
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diately after “Commissioner of Education” the following:
“(and, with the Chairman of the Board of Parole with re-
spect to training and education regarding parole)”.
EFFECTIVE DATE OF TITL®
Sec. 103. The amendments made by this title shall
apply—
(a) to any person sentenced to a term of fmprison-
ment at any time after one hundred and eighty days
after the date of the enactmeis of this Act, and
(b) execept as otherwise may be provided by rule
or regulation prescribed under section 104, to any
person sentenced to a term of imprisonment at any time
prior to the date one hundred and eighty-one days after
the date of the enactment of this Act.
For any purpose other than a purpose specified in the pre-
ceding provisions of this section, the effective date of this
title shall be the date one hundred and eighty days after
the date of the enactment of this Act.
TRANSITIONAL RULES

Spo. 104. If, by reason of any computation of (1)
eligibility for parole, (2) time of entitlement to release on
parole, (3) termination of the jurisdietion of the Board of
Parole, or (4) parole good time, or by reason of any other
circumstances, the application of any amendment made by

this title to any individual referred to in seciton 103 (D)
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is impracticable or does not carry out the purposes of this
title, the National Board of the Board of Parole established
under section 4201 of title 18, United States Code, as
amended by this title, may prescribe such transitional rules
and regulations to apply to such individual as may be fair,
equitable, and c;)llsistent with the purposes of this title.
TITLE II—GRANTS TO STATES
STATR PLANS

Src. 201. Scetion 453 of part B of title I of the Omnihus
Crime Control ‘and Safe Strects Act of 1968 (42 U.S.C.
3750h), relating to grants for correctional institutions and
facilitics, is amended as follows:

| (a) paragraph {4) of such scction is amended by

striking out “offenders, and community-oriented pro-

grams for the supervision of parolees” and inserting in

lien thereof “offenders”; ‘

(b) paragraph (8) of such section is amended by
striking out “and” at the end thereof;

(¢) paragraph (9) of such section is amended by
striking out the period at the end thereof and substi-
tuting “; and”; and

(d) the following new paragraph is ihsvrtod im-
mediately after paragraph (9} :

“(10) provides satisfactory emphasis on the devel-

opment and operation of community-oriented programs
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for the supervision of and assistance to parolees and
provides satisfactory assurances that the State parole
system shall include, to the extent feasible, the following
elements:

“(A) employment programs designed to en-
courage the proper reintegration of offenders into
the community; and

“(B) procedures designed to ensure equitable
and expeditions disposition of parole hearings. The
types of procedures which shall he implemented
under this subparagraph include:

(i) periodic hearings at intervals of not
more than two years;

“(ii) personal appearance and testimony.
of the prisoner at such hearings;

(i) availability to the prisoner of any
file, report, or other document to be used at
such hearings, except to the extent that any
portion of such file, report, or other docu-
ment—

“(I) is not relevant,
“(II) is & diagnostic opinion which
_ might seriously disrupt a program of re-

habilitation, or
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“(III) reveals sources of information

which may have been obtained on a

promise of confidentiality,
subject to the requirement that a finding (in-
cluding the reasons therefor) shall be made on
the record whenever such file, report, or other
document is not available for a reason provided
in clause (I), (II), or (ILI}, and subject to
the ’requirement that the substance of any file,
report, or other document which is not avail-
able for a reason provided in clause (II) or
(III) shall be available to the prisoner or his
representative except when the disclosure of
such substance would endanger the safety of
any person other than the prisoner;

“(iv) representation of the prisoner by
counsel or by another qualified individual at
such hearing unless he intelligently waives such
representation ; and

“(v) expeditious disposition of the case
and notification to the prisoner of such disposi-
tion, and in the case of denial of parole, a state-
ment, with particularity, of the grounds on

which sych denial was based.
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“(C) the following minimum procedures with
respect to the revocation of a parolee for viola-
tion of his parole: v

“(1) a hearing, at which the parolee shall
havé the opportunity to be heard in person and
to present witnesses and documentary evidence;

“(il) availability to the parclee of any '
file, report, or other document to be used af
such hearings to the same extent as provided
under subparagraph (B) (iii);

“(iil) representation of the parolee by
counsel or by another qualified individual at
such hearing, unless he intelligently waives
such representation;

“(iv) opportunity for the paroleeto con-
front and cross-examine ndverse witnesses;

“(v) expeditious disposition of the caso
and notification to the parolee of such dispo-
sition, includji:g a statement, with particularity,
of the grounds on which such disposition is
based; and

“(vi) opportunity for appellate review.”

REGULATIONS
' Snc. 202. Section 454 ofkpart B of title I of the Omnibus
Orime Control and Safe Streets Act of 2.~ (42 U.8.C.
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1 3750c) is amended by inserting immediately after “Prisons”
2 the following: ““(or in the case of the requirements specified
3 in paragraph (10) of section 453, after consultation with

4 the Board of Parole) ”.
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Mr. Kasrexaeer. The hearings have been scheduled to acquaint
new members of the subcommittee with the legislation and to refresh
the recollection of those of us who participated in the 1972 proceedings.

Parole has become an integral component of the American corree-
tions process. It is a product of a changed emphasis in. American pe-
nology which seeks to protect society by restoring offenders to useful
membership in society. Congress extended parole to the Federal cor-
rectional system in 1910. Today all personnel of the Board are sta-
tioned in Washington. Final decisions are made by concurrence of two
members. In fiscal year 1970, members of the Board made more than
17,000 decisions. ‘

In the fall and winter of 1971-72, the subcommittee visited jails
and prisons in five States and the District of Columbia, talking to hun-
lreds of prisoners and corresponding with hundreds of others. One
issue, one concern, has loomed above all others and that is parole. In-
creased interest in and attention to the Federal parole system has
given rise to substantive criticism. The U.S. Board of Parole processes
have been particularly subject to scrutiny and the conclusions of this
serutiny are most disturbing and call for remedial legislation.

A recent study by the Administrative Conference of the United
States recommends significant changes in the system of procedures by
which the Board operates. This study is included in the printed hear-
ings record which the members have before them (vol. VII-B, p. 1377.)

The bill which is the subject of these hearings is, I believe, a respon-
sible and effective reaction to the information adquired by the subcom-
mittee through its hearings and its 92d Congress visits. The bill estab-
lishes an independent Board of Parole, comprising a National Board
and five Regional Boards, and lays down due process requirements to
be applicable to revocation hearings, to hearings in which the propriety
of release on parole is inititally determined, and to appeal. We believe
that the prime essential is the creation of a system which protects so-
ciety, including the prisoner. FL.R. 1598 enhances the ability of the
T.S. Board of Parole to make informed decisions, while insuring that
those who are affected by its decisions receive fair and equitable con-
sideration.

Beyond this, title TT of H.R. 1598 amends the Omnibus Crime Con-
trol and Safe Streets Act by making eligibility to receive corrections
grants depend in part on due process components in State plans.

Our witnesses this morning are Hon. Maurice H. Sigler, distin-
guished chairman of the 1.5, Board of Parole, and Hon. Antonin
Scalia, chairman of the Administrative Conference of the United
States. The subcommittee is also forttmate in having present Mr. Hov-
ard Tglit, formerly corrections counsel to the subcommittee, who will
assist us and isexpected to testify at next week’s hearings. Mr. Eglit is
largely responsible for the subcommittee’s progress last year on the
pending legislation. At this point, before calling on the witnesses, T
would like to yield to my friend and colleague, the gentleman from
Illinois. '

Mr. Ramssack. Thank you, Mr. Chairman. I want to begin by com-
mending our chairman for scheduling these 2 days of public hearings.
Also, T would like to ask unanimous consent that my remarks be in-
serted in the record following your remarks so that I can just sum-
marize. '

28-049—T74—9
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Mr. KasTesaremr. Without objection, they will be so 1_1101};ded. st

Mr. Ramseack. Mr. Chairman, I think that our e_zxpenelncetsJc as
Congress led all of us that were <. Sulconmittee No. 8 1n the:f ai erm
to conclude that perhaps in tlhis country, we have been‘ a failure as
far as our entire criminal justice system 1s'cqn.ce1’ned. I am pallf
ticularly concerned about the high rate of recidivism and I‘ can tOI'l v
say that even though the bill that we reported out IaTt yciatl c:ont 1mn‘s
some very great improvements over the present parole %cxl St en};, 1101]%
are still many aspects of our correctional system that need to be Feal
with. T think something has to be done from a minimumn wage stand-
point. I favor something like a pretrial provision to kcfepL our young
people out of what I believe to be a very bad criminal justice system.
And I would urge my colleagues on this side of the aisle to ‘not let
public apathy prevent us from enacting some substantial ;:?fonps, in-
cluding LR, 1598, which was the sabject of so much discussion in
s0 many hearings. ) 7 )

T want to just tell the chairman that even though I may disagree
with the judicial review part of the bill, I expect to enthusiastically
work for its passage. :

Thankyou. _

[ The complete statement of Mr. Railsback follows :]

STATEMENT OF HON, ToM RAILSBACK BEFORE JUDICIARY SUBCOMMITTEE ON ClOTRTS,
CIviL, LIBERTIES, ASD THE ADMINISTRATION OF JUSTICE OPENING HEARINGS OXN
H.R. 1598
Thank yvou Mr. Chairman. I would like to commend our Chairman for sched-

uling these two days of public hearings, Last year, Subcommittee No. 3 spent a
good many hours of drafting this bill to reorganize our present parole bhoard

structure and function. A lot of energy and thought went into every section of -

this bill. I believe that FLR. 1598 is a good Lill. I further believe it is a bill that
will be supported by the Full Committee and eventually adopted by the House
of Representatives. i .

It was not by happenstance that we chose parole as our first area for legis-
lative effort. As our Chairman pointed out in his opening remarks. parole was
the most talked about aren for reform among the inmates we visited. Their
anguish over existing parole procedures or the lack thereof was best stated by
Jimmy Hoffa in testimony before this subcommittee last year:

“Parole is the predominant thought in every person’s mind who goes to prison. ..
vou eannot diminish the desire of individuals for a parole or the anxiety brought
prior to a parole hearing and the despair when he comes out of the Parcie Board
{and] is turned down the way people are turned down. Yon are on the right
track to alleviate tensien, fo alleviate aggravation and alleviate hate, and it is
hate, believe me. The poonle in that prison hate the words ‘Parole Board'.”

Last year this subrommittee compiled over 1500 printed pages of public hear-
ings, not on this parfieniar bill but on a similar bhill, F.R. 13118. Those hear-
ings were extensive and penetrating. These hearings will not be extensive, I hope.
Ar. Chairman, that we can move expeditiously and favorably report HR. 1595
to the Pull Committee. T have some questions as to the scope of the judicial re-
view section of this Lill ag does the Judicial Conference of the United States.
But this will not inhibit my active support for this legislation, .

Arbitrary and unchecked discretion permits and occasions irrational, selec-
tive, and digeriminatory decision-makine, This is what ILR. 1598 is aimed at cor-
rerting, This is its primary focus, T believe that when prisoners are treated
Tairly, society will be the ultimate benefactor.

Afr. Kasrexyrier. I appreciate the statement of the ranking mi-
nority member, the centleman from IHinois, ’

At this time, the Chair would like td-call on the distingunished chair-
man of the U.S. Board of Parole, Maurice Sigler.

We are very pleaged to have you here, Mr. Sigler, and are apprecia-
tive of your efforts.

=
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TESTIMONY OF HON. MAURICE H. SIGLER, CHAIRMAN, U.S. BOARD
0F PAROLE; ACCOMPANIED BY JOSEPH BARRY, COUNSEL

_ Mr. Sterer. Mr. Chairman, members of the committee, accompany-
Ing me today is Joe Barry, counsel for the Board of Parole, and any
questions that you might have regarding law, we would appreciate it
1f you would just direct that to him because le is expert in that and I
know, I guess you would have to say, very little law.

We want to thank you for this opportunity to appear before you to
discuss H.R. 1598, your “Parole Reorganization Act of 1973.” While
I have not previously had the pleasure of testifying before this sub-
committee, I am aware, Mr. Chairman, of your keen intercst in the
area of parole reform, and I wish to commend you for the fine work
you have done.

Before I discuss specific features of HL.R. 1598, I believe that it would
be useful to bring the subcommittee up to date on the progress the
Board of Parole has madde in improving the paroling process. I think
you will find that many of the structural and procedural changes
which we intend to implement on a nationwide basis in the very ncar
future are similar to those suggested in your legislative proposal.
While we do object to several of the provisions of the bill, I think that
it is fair to say that we are in agreement on many fundamental issues,
and I am hopeful that we can work in close cooperation toward achiev-
ing the common. goal of a better decisionmaking process.

As T mentioned, the Board intends to initiate changes in both the
structure of the Board and its procedures on & nationswide scale. We
helieve we are in a position to do this very soon, perhaps within sev-
eral months, because of the great success we have experienced in our
pilot regionalization project. As you may know, the Board conceived
some time ago the idea of establishing a pilot project to test both the
concept of regionalization as well as new parole procedures. The proj-
ect went into effect last October in the northeast region of the United
States, and the results have been so encouraging that we have now
made definite plans to extend many of the project’s innovative features
to the other regions of the country.

Let me outline now the organization of the project and the pro-
cedural changes that have been adopted. As I proceed; I would like
to bring to the subcommittee’s wttention some of the results from our
first 6 months of experience. :

The northeast region of the United States consists of the following
Federal institutions: The Federal Reformatory, Petershurg, Va.; and
the Robert F. Kennedv Youth Center, Morgantown, W. Va. (youth
institutions) ; also the U.S. Penitentiary, Lewisburg, Pa.: the Federal
Reformatory for Women, Alderson, W. Va,; and the Federal Correc-
tional Institution, Danbury, Conn. (adult institutions).

For purposes of the project, parole interviews are conducted by =
panel of two hearing examiners. Their recommendations are them
forwarded to the Board in Washington where a parole decision is
made. The decision is then eommunicated back to the institution.

The project is innovative in many respects. First of all, parole
decisions are based on explicit guidelines designed to provide fairness
and reasonable nniformity in the parole process. Briefly the guidelines
take into account the severitv of the offense as well as the parole
prognosis, that is the probability of favorable parole outcome. Once
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these elements are known, the general range of time to be sex ved before
release can be determined. For example, 2n inmate who }1.ﬂSYCO}1\.:;({ted
of a low severity offense and who has a very hlgh.probalilx 1tt3 oi-‘.tu or-
able parole outcome will generally serve a relatively short per iOd of
time before release; an inmate with a low severity offense, but only
a fair probability of favorable pars)le (‘)ptco}ne will (,__‘v;e‘nemlly_rse?'? a
longer period of time, et cetera. The time periods are specified for
each combination of elements. ) )

After the range of time to be sgrve:d is dgter}nmed, other factors are
then considered, such as the subject’s institutional behavior and par-
ticipation in institutional programing, the results of institutional test-
ing, community resources, and the parole plan. When exceptional
factors are present, such as extremely good or poor institutional per-
formance, and a decision falling outside ot the guidelines range is
made, the hearing examiner must cite the reason for this exception.

These guidelines provide a generally consistent parole policy, and in
individual cases, serve to alert reviewing officers to unique decisions
so that either the special factors in the case may be specified or the
decision may be reconsidered. It is felt that the use of these guidelines
will serve not to remove discretion, but to enable it to be exercised in a
fair and rational manner. .

For purposes of the pilot project, an inmate is also permitted to have
a representative or advocate present with him at the parole interview.
The function of the representative is to assist the inmate in sum-
marizing the positive features of his case. This aspect has been well
received by inmates and has proved to be especially helpful in cases
where an inmate has had difficulties expressing himself. For the first

- 6 months of the project, representatives appeared at over 40 percent
of the interviews.

I would lik= to point out here that up until recently inmates have
not been permitted to be represented by legal counsel. The Board is
now of the opinion that there is no need to preclude an attorney from
appearing as an inmate’s representative in our pilot project cases
sunply because he is an attorney, as long as he realizes that parole
release determinations do not, and should not, involve an adversary
presentation of issues of law or fact. Starting this month, therefore,
mmates will be and are being permitted to appear at the initial inter-
view with a representative who may be an attorney.

Another objective of the pilot project is to render speedier parole
decisions. One of the frequent criticisms leveled at the Board. and
justifiably so, is that the decisionmalking process has been too cumber-
some and slow. This is in large part due to the fact that some 17.000
parole-related decisions must be made during the course of a year
within an administrative framework that is far from perfect. ’

We established a goal in'the project of notifying the institution of
the Board’s decision within a very short period of time, and T can re-
port that 99.5 percent of all decisions have been made known to the
Inmates within 5 working days. We believe that this is a very signifi-
eant accomplishment, since 1t tends to minimize the anxiety which
the inmates understandably face during the waiting period.

In addition, inmates are provided with written reasons in cases
when parole is denied. The providing of reasons has been a frequent
suggestion from those who have studied the parole process, and we

i
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believe that the suggestion is sound. This belief has been reinforced
by the results of the project. We have found that inmates who are
advised of the reasons for parole denial are better able to understand
what steps they must take to improve their chances—this, of course,
ab a later date. Furthermore, the cloak of secrecy is removed from the
decisionmalking process when the reasons for the decision are com-
municated to the inmate. .

The pilot project also_involves a new review/appeal mechanism.
Briefly, under this procedure inmates are permitted to file for review
30 days after a parole decision has been rendered if there is new and
significant information which was available at the time of the inter-
view, but not considered, or if the written reasons provided to the
inmate do not support the order of the Board.

The petition by the inmate is considered by a Regional Board mem-
ber, who may affirm the decision; grant a review hearing in Washing-
ton, D.C.. at which the inmate may be represented; grant a reinter-
view at the institution; or modify the original decision. During the
first 6 months, 104 requests for review were acted upon. The decision
was affirmed in approximately 70 percent of the cases.

If the inmate is not satisfied with the action taken upon review, he
may then appeal the decision to the Board after a 90-day swaiting
period. ITf a member of the Board determines that the appeal should
be considered, he and two other members render a final decision.

This then is a general description of our pilot regionalization proj-
ect. As I have already indicated, the results after 6 months have been
very encouraging. We intend to continue the project and make appro-
priate improvements until such time as it is absorbed into a general
parole reorganization. :

As T suggested at the outset, the Board of Parole is also actively
planning a general reorganization, based on our experience with the
pilot project, to expand the procedural and substantive reforms to
Federal parole applicants throughout the United States. I would like
now to outline the form of the reorganizations as it is presently
contemplated.

First of all, there will be a basic structural change in the Board of
Parole in order to effect regionalization on a national scale. The plan
calls for the creation of five parole regions, each headed by a Regional
Board member, hereafter referred to as Regional Director. Each re-
gional office would have responsibility for handling the total parole
function within the particular geographical area. In addition, three
Board members, hereafter referred to as National Directors, would
sit in Washington, D.C., as a National Appellate Board. Moreover,
authority for original case decisions would be delegated to Parole
Hearing Examiners who would work in two-man panels using explicit
decision gnidelines promulgated by the Board, snch as those I have
discussed. In cases in which decisions outside of the parole guidelines
were made, each Hearing Examiner panel would be required to specify
the unique factors considered. Furthermore, each inmate would be per-
mitted to have a representative who may be an attorney, to assist him
at his parole hearing; parole denial would be accompanied by written
reasons; and the right to a two-level appeal process would be provided.

Under our proposal, the Regional and National Directors would
function as an appellate and policy-setting body. The Regional Di-
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rector would consider appeals from the case decisions of the Hearing
Examiner panels within his region, and his decision could then be
appealed to the three National Directors sitting as a National Appellate
Board. The decision of the National Appellate Board would be final.
In essence, the procedural details would be similar to those of the pilot
project discussed previously.

In addition, original jurisdiction in certain cases, such as those that
are especially sensitive or notorious, would be retained by the National
Appellate Board. Also the Regional and National Directors wonld
meet as the U.S. Board of Parole at regular intervals to develop,
modify, and promulgate Board procedures, rules, and policies.

This then basically describes the reorganization plan as presently
envisioned. We think that implementing the plan would meet the
criticisms leveled at the Board by achieving the following major goals:
. L. Providing timely, well-reasoned decisions based upon personal
Interviews of inmates by a professionally trained hearing panel;

2. Developing and implementing an explicit general paroling policy
to provide greater consistency and equity in decisionmaking;

3. Affording an efficient, effective, and legal method of reviewing
case decisions ; and N
. 4. Establishing a more effective and responsive liaison with the
institution, courts, and related personnel, as well as with the persons
under the supervision of the Board.

Before turning to the specific features of LR, 1598, T would like
to say that we are in favor of accomplishing the reforms administra-
tively, rather than by legislation. Our view is that administrative
changes would have the advantage of much greater flexibility and
perinit us to continue experimentation nntil the Dest parole process can
be achieved. We are dealing with an inexact science and should be
I a position to make additional changes, necessitated by experience
nn;}ak% l?r'ad 'ances.illll the state of the art. ’

. Mr. Chairman, at this point I would like to proceed with a discus-
slon of your legislation. T hope that it is appagent tl?ag‘ ]1]%111‘; dg;cgf.e
bill’s features ave included in both our pilot regionalization project
3111% t%}'e plla%n;ed_general reorganization. For this reason, I will address
m gn‘z dil?f?c I{It g those provisions of the bill with which we have signif-
. First of all, we do not share the belief that £ 3
ndependent from the Department as section 4201%6( al)goéz%iglgégﬁifee
There isno doubt in my mind that our decisions are rendered independ:
Ieélg,rll{, )ﬁz gvei kfntEﬁEhh;;om il}eazclhninistrative support of the Depart-

L. 2180, 1 note that section 4201 (b) would requi ‘ :
lﬁzzg?g;, t}flzﬁ th% ]?&oarcll of Parole rep(re)sent fl)hg etﬁgllig;}ltlorgé?afﬁﬁ?

(o1l OF the Mederal prison population. It is our opini at thi
reqtzn‘ement fails to take into consideration tl?e %l:tct? %?ultc;) 1{13111:(11%5;13
represents the American public as well as Federa] prisoners. More-
over, we are not aware of any evidence to suggest that such a Board
would 1?‘3. bet_ter qua.hﬁed to render parole d&isions than o'nle Wl{ose
composition is determined solely on merit considerationé By way of
comparison, permit me to point out that there is no such }eq%irénjlrenﬁ

for Federal judges who play an equally ; : alo ; L
the length of time an individual w(illl spZIEc%%oéi?égl.de 0 defermining
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We find section 4205 especially troublesome. Under present law,
the granting of parole is discretionary with the Board. The Board
must make a positive finding that there is a reasonable probability
that the prisorer would not violate the law and that his release would
not be incompatible with the welfare of society. )

- Section 4205, however, would appear to establish a presumption
in favor of parole by requiring that the board release a prisoner un-
less it finds certain factors to be present. This procedure would be
weighted heavily in favor of the inmate. We believe, however, that
it is not unreasonable to require a positive finding by the board that
he can assume the responsibility of leading a law abiding life. The wel-
fare and protection of society demand nothing less,

Subsection (b) of section 4205 would require that with respect to
any prisoner not released earlier under the provisions discussed im-
mediately above, the regional board would have to release him after
two-thirds of his sentence unless it finds o “high probability” that he
will engage in criminal conduet. Again, we believe that the burdens
are revevsed.

In our opinion, the present standard should remain in effect ; namely,
that it must appear to the board that there is a reasonble probabil-
ity that the inmate will not engage in further violations of law and
that his release at that time is not incompatible with the welfare of
society. A :

Section 4207, which deals with the parole determination hearing,
requires that in any case in which parole is denied or delayed, sub-
sequent parole determination hearings must be held annually thevs-
after. We agree that the rule should be for at least annual reviews;
howsever, we believe that discretion should be left to the board to de-
cide against annual review in cases where it appears clear that a re-
lease order after an additional year would be inappropriate. In such
cases we would wish to retain discretion to defer a further hearing
for a maximum of 3 years. This discretion would be exercised in those
situations where it could be realistically seen that a longer period
would be needed to meet minimum release requirements. Annual Te-
view in such cases would only mislead the inmate and overburden the
board. :

The provisions of section 428 pose problems which bar our endorse-
ment. Specifically, that section would make available to any inmate
or his representative the files, reports. or documents used in parole
decisionmaking. Exceptions are made for documents which constitute
diagnostic opinions, or which reveal sources of information obtained
confidentially, but the bill would require that tlie prisoner be given

" written notice of the exceptions and that he be provided with the

substance of the documents.

Tt is the present policy of the board not to permit access to these
materials. Pirst of all, many of the documents do not belex:g to the
boavd and we are in no position to unilaterally release them. For
example, certain reports are compiled by the Bureau of Prisons. In
addition, the presentence report is the property of the sentencing court,
and we are not permitted to release the contents without specific au-
thorization. I must say, however, Mr. Chairman, that if these problems
could be solved, I would favor limited access to file materials.
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Section 4208 also permits a prisoner to be represented at a parole
determination hearing, either by an attorney or any other qualified
person. Attorneys may cither be retained or appointed under the
Pprovisions of the Criminal Justice Act. With respect to representation,
1t has been the policy of the hoard in our pilot project to permit an
inmate to appear with an advocate, so long: as the advocate was not
an attorney. This position was based on the fact that the parole hear-
ings are not adversary proceedings. The nonadversary nature of the
proceedings is, of course, well supported in law.

Our concern was that the presence of lawyers would have the effect
of turning the pavole hearing into a legal or factual confrontation
between the prisoner and the hearing examiner. Our position has been
modified, as I mentioned earlier, and we are now permitting repre-
sentation by attorneys in our pilot project so long as the attorneys
recognize the nonadversarial nature of the hearing. )

We are opposed, however, to appointment of lawyers for parole
applicants under the Criminal Justice Act. The Criminal Justice Act
now in force does not permit appointment of attorneys for parole
hearings, and even for parole revocation hearings it provides for ap-
pointment of counsel only if the court finds that the intevests of justice
require such appointment for an indigent prisoner. By contrast, this
bill would require appointment both for parole and parole revocation
hearings at the request of the prisoner.

_I:‘or both types of hearings we feel the law should remain as it stands.
With respect to revocation, appointments of counsel should be left to
the courts’ discretion as the Criminal Justice Act provides. This view
18 1n accord with the latest Supreme Court ruling on the subject. (See
Gagnon v. Secarpelli, No. T1-1925, decided May 14, 1973.) In parole
hearings we believe that no court appointment of counsel, discretion-
ary or otherwise. should be provided. Again, the nonadversary na-
ture of the parole hearing is such that attorney representation is not
required. This indeed is the obvious rationale of the existing law’s ex-
clusion of parole hearings from the requirements of attornet{' appoint-
ments. - VPP

We can foresee that if lawyers are available for the askine. then
every inmate will surely demand one. Very soon. all inmates will have
legal counsel. and the inevitable result will be the development ch h
for‘mahzed. legalistic parole hearing. This of course would necessitate
& vast augmentation in board personnel. We are unconvinced that
such an eventuality would result in better and quicker parole decision(s

Section 4210 deals with the jurisdiction of the Board of Parole.
The bill, like present law, starfs with the notion that the peri:)doocf:
parole, absent special factors, is the maximum term of im risonment
reduced by the time served in prison prior to parole. Thisp creates an
anomaly. since persons released earlier have a Possible mrof t n
which is longer than those released later. The latter wro&) lmo(ivei’lex;l
presents greater parole risks. I would like to melltion?lntltile admin-
istration’s proposal to reform the Federal criminal lfmfs int. y 1m111(i
as H.R. 6046, makes the term of parole ilidependent oLf thﬂelfll’;li - utcef
time served prior to parole. We believe this to be the bette  ApprO (1)

I would also like to point out that the adminjstration’ y :{pp‘rgac .
legislation rejects the concent of “gcod time.” both I}f(?l’cocé?'sloe c in
prison and those on parole. Qur experience indicates that Izrdodntsinlql;

=]
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serves only the function of more rapidly terminating paroles and not
necessarily deterring misconduct. We believe that the approach taken
in section 4212, which permits the early termination of parole, is
wholly adequate to deal with excessive parole terms.

Under section 4214, the parole term served before a parole violation
cannot extend the term of the Board’s jurisdiction over the individual.
Thus, the parolee receives 100 percent credit for parsle time upon
modification or revocaijon, even though he may forfeit good time. This
progressively reduces rhe sanctions available to deter vielations by
parolees. Such credit= have been rejected in IT.R. 6046.

Section 4215 ountlines the procedures for revocation of parole, and
we are in general accord with its provisions, which track the require-
ments of i orrissey v. Brewer, 408 U.S. 417, and our own established
proceclures.

We cannot endorse subsection (e), however, whieh in effect provides
for release of a parolec on his own recognizance, except if deemed
dangerous or likely to flee, following the preliminary interview and
pending the revocation hearing. Present law provides that persons
at this point in service of sentences may be released, even on bail, only
in very extraordinary circumstances: It should be pointed out of course
that expedited revocation hearings under regionalization will elimi-
nate any unnecessary delay.

Section 4215 also provides an opportunity for the parolee to compel
the appearance of witnesses at a vevocation hearing. This would he
possible because of the bill’s provisions for subpena power in the
National Board. The power would run nationwide and be en-
forceable through the U.S. district courts. We do not believe, however,
that such subpena power is required to enable the Board to conduet
fair parolee revocation hearings. The Morrissey decision, in which the
Supreme Court listed the necessary elements for a fair revocation hear-
ing including a conditional right to cross-examine adverse witnesses,
sionificantly did not mandate compulsory process for the attendance
of witnesses, though this possibility could not have escaped the coart’s
attention. Qur experience has not indicated any necessity for compul-
sorv process to obtain witnesses for the parolee’s cause. He is permitted
to have voluntary witnesses and he has the right under Morrissey to
eross-examine anv adverse witnesses who appear. Further, any adverse
witnesses whom he wishes to attend are requested to appear, provided
that this is not determined to be dangerous, or unwise for other good
reasons. as nrovided in Morrissey.

If a parolee conld compel witnesses’ attendance as in a eriminal trial.
revocation hearings wonld bhe delaved and obstructed with no real
benefit to the parolee. Under present law, as mentioned above. the

parolee is provided counsel where the interests of justice require an
attorney’s assistance. snch as in eases of factual dispute. The attorney
of conrse will see to it that anv favorable testimony by voluntarv wit-
nesses, either in person or by affidavit ov other documentation, is
prosented.

We have one further obiection to section 4215, that heina with
resnect tn its provisions for a revocation hearing upon termination
of an assignment of a prisoner to a commmnuitv treatment center. This
tarmination of assienment, as we read the bill. constitutes o mere
change in o condition of his parole, not a revocation of parole. We do
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not see the necessity for a formal revocation-type hearing-where revo-
cation is not being decided; indeed, it would appear anomalous to
provide such a hearing on the issue of whether the parolee should be
Placed in @ situation perhaps less restrictive of his }iberty than the
community treatment center assignment. Further, if a hearing of this
nature were required, it might inhibit the free use of such centers for
parolees, this diszouraging use of a most useful rehabilitative tool.

Sections 4214 and 4215 also might be read to require a revocation-
type hiearing for modification of any condition of parole. While we
doubt that this is the intent of the bill, we would of course oppose such
provisions.

Secticn 4216 provides for antomatic appeals in all cases where parole
has been denied or revoked, or where parole good time has been with-
heid or forfeited, or where parole conditions have been imposed or
modified. Appeals shall be decided by at least three members of the
National Board, except where parole conditions have been imposed
or modified, in which case at least two members are required. We be-
lieve that these appeals should be discretionary, and that there should
be a mechanism fo screen out those frivolous cases that will only clog
the appellate system. 3

Title I of the bill provides for an amendment to that section of
the Crime Control and Safe Streets Act of 1963 dealing with grants
for correctional institutions and facilities. The amendment would
add a new paragraph to section 453 of part I of the act which now
enumerates certain correctional standards which must be met by
States desiring grants for such institutions and facilities. The amend-
ment would require, among other things, that the State assure LEAA
that its parole system includes certain specified elements, such as Pro-
cedures for equitable and expeditious disposition of parole hearings
including access to files, representation of priscners, and quick noti-
fication of decisions. Minimum standards ith respect to parole revo-
cation would also be required. :

Certain of the vequirements set forth in th amendment have been
discussed above, and to the extent that we oppose the requiremients
With respect to the Federal parole system, we oppose their imposi-
tion on State programs. . '

Even to the extent that we favor Some oz the correctional require-
ments, however, we would not at this time recommend amending the
Safe Streets Act. As you know, the administration’s law enforce-
ment revenue sharing proposal is now being considered by the Houses
and Senate, and for the time being e oppose specific amendments
to. the present statute since such amendments are contrary to the
proposal’s concept. We would prefer to wait until we have had an
2]é)£ﬁ;g£%£fofgdy the final version ‘of our legislation before making

M}L C{l@lr}llan: this concludes my prepared statement. I wish to
point out in clos.mg that I have discussed only our major criticisms
with the legislation. If the subcommittee decides to proceed with the
legislation, we would request that our attorneys be permitted tovwo Ik
with the subcommittee staff in ironing out our technica] diﬁicultiés\
Of course we do hope that the subcommittee will agree that it is

best to allow the Board to proceed with the reorganizati :
tratively, r h ‘he reorganization adm
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Thank vou. e e
[Mr. Sigler’s prepared statement appears at p. 187.]
Mr. Kasrexaemer. Thank you, Mr. Sigler, for your very com-

‘prehensive statement. Indeed, it would appear that there are con-

siderable changes since Chairman Reed appeared on April 13, 1972,
over 14 months ago, before this sitbcommittee. You say your pilot
Pproject went into effect last October. Could gou tell the subcommittee
when it-was determined to run such a project ; L

[Subsequently, the Board of Parole supplied the following informa-
tion ]

U.S. Bosrp or TPAROLE
PILOT REGIONALIZATION. PROJECE—THE FIRST SIX MONTHS

This report describes some statistical highlights of the first six mgnths of tl}e
U.S. Board of Parole Regionalization Project. The format of this 1:eport is
designed for illustrative rather than analytical purposes. For further informa-
tion, the six monthly research reports (from which these figures have been
abstracted) may be consvlted.

TABLE 1.—NUMBER OF INTERVIEWS

Number

All institutions:
Initial...__ - - 2513%
ROV W L o e m et et e e oo e m o e s S e i L
Early review. — — -
Violation - - - . . &

Relnlerview L e

Note: Table 1 shows the total pumber of the types of interviewss conducted during the 6-mo period from Cctober 1972
to Marci 1973. :

TABLE 2.—REPRESENTATION AT INTERVIEWS!

Number Percent
None - 892 56,0
SPOUSE e e e e m e e e e reme o diema————— lgg i ‘15
PAFBNte. v oo a e mm s se sk neemam e ma e ——— & 31
Other relative_..__ mimemmzoama 3 a3
Caseworker (or institutional staff) - gg +3
OtHer INMALe . e e oo e et e cdm e e e s e b e oo e 3 22
T O Y S -1
Other..... .- - .5

1 Percentages do not tabulate 100 percent due to rounding error.

Note: Table 2. shows the number and breakdown in the types of representatives present at the inferviews. It is noted
that over 40 percent of the interviews had representatives present,

TABLE 3.—NUMBER OF VIOLATION INTERVIEWS WITH ATTORNEY/WITNESS PRESENT

Number
None...... - 4[7‘
Atlorney/Witness{(es). v coe e mmmnccrcmcmen e eanme e - 1
ALOTNBY ORI o e e e e e et e e el a s m e e e e S m S s b om e em e z
Witness(es) only . . .

te: Tatfl 3 shows the number of violation interviews and the number of times an alleged violator was represented
.byli%eaﬂoarg?y and;or had witness(es) present. It may be seen that at this point attorneys and witnesses are present at.
only a minprityof the violatinn Interviews held.
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TABLE 4.—NOTIFICATION OF DECISIONS—PERCENT OF CASES NOT(FIED OF DECISION WITHIN § WORKING DAYS

Percent

B LR 1 i) R0 U SO UL SN SREDSR U P t89.5

1 1 case was delayed due to mechanical faflure; 2 cases were delayed due to split decislans; 6 cases were cantinied
{0 Washington for en banc consideration,

Note: Tabled shows the percent of cases nolified of their decision within 5 working days. In all but 9 cases, the goal of
spteedjer decisionmaking was fulfilled in that the inmates were notified of the decision of the Board within 5 days of their
nterview.

TABLE §.—INTIAL INTERVIEWS—~GUIDELINE USAGE

Number Percont

Number and percent of recommendations: Al institutions:
Within d guideli - - 559 64.2
110 3 mo. longer.. ... 48 5.6
4 0r MOre MONERS ONger . o e e e e e cestm e et 69 7.9
2103 mo. SRORBr oo e lmiceaiecan N 102 117
4 or more months shoster. g2 -10.8

Nefe: TableS shows the number and percentages of hearing panels' recommendatians in relatian to the explicit decisian
guidelines provided by the Board, At the project’s 1st 6 mo review these guidelines were submitted ta the Board for madi-
fication ang several changes were made. Furthermors, a list of auxiliary examples (which notes recusring situations in
which decisigns failing gutside the guidelines have beea made) has heen prepared.

TABLE 6.—PERCENT PAROLED AT REVIEW INTERVIEWS

Nugmber Percent
e e e e e b e e e e s v e 432 8l.3

.............. 114 18.7

. Tehiz€ thoas the percent pasoled at review interviews. Itis to be noted that most continuances at review interviews were
e resuit of institutionaY miscounduct and/or faifure to complete a speific program.

TABLE 7.—HEARKIG PANLL/PAROLE BOARD DECISION AGREEMENT INITIAL, REVIEW AND EARLY REVIEW
INTERVIEWS

{tumber and percent of actuaf decisions !}

Number Percent
Same as panel 1 dation '
L ar2 moaths langer, ... TTTTTTTTITTITIT T = b 1% agg
3 or more hs longer, e i e 75 5.8
1 or 2 moaths shatter. .. o R 6 .5
3 or mare months shetter. .o .. TTTTTTTTTITTTTTITT 4 3

1 Percentage do not tabulate 100 perceat due to rounding error,

Note: Table 7 shows the agreement between the hearing panel and the Board memb initi i
review interviews. This does not include 268 cases in whieﬁz Board membersavoledeas tﬁ{esgggra“l_‘lg%g:laéi‘revrew and early

TABLE 8—REQUESTS FOR REVIEW DECISIONS!

Number Percent
Total requests acted on to date .
Decision affirmed. P 103 ......... 55
Review granted... T 7 .3
Reinterview granted 3 7.7
Decision modified 22 ?é%

1 Percentages do not tabulate 100 percent due to roundjng errar,

Note: Table 8 shows the dispositions of the 104 requests for revi : i i
were degmed not efigible for rgview. In addition, 9 rtr!questsufmE r‘gvelgv?c:}:: ::ngi)ng?te" This excludes 6 requests which

EY

.~ TAHLE 9.—RESULTS OF REVIEW HEARING OR REINTERVIEW

Advance parofe

Mo change ~ or review date Pending
REVIEW . a e er v e mee mmm et —m—am——amea - Q 3 5
R TVIBW - — o e v e s mtmo e c i me s 1 3 g

( Note: Table 9 shows the resulls of the regional revisws and reinterviews that were granted, as a result of requests
or review,

Mr. Sirer. This had been under discussion, Mr. Chairman, for some-
time. I became chairman on the 1st day of July. Since I was one of the
members who favored this project, we began to work on it immediately.
The Board unanimously was in favor of the project. I would like to
point that out here. The Board began to work together as a unit in
developing this proposal that we presented to the Attorney General
on July 16, 1972—1T think that is the right date. The Attorney General
and his staff considered this and we were given approval and limited
funds to proceed with the project as we had requested.

Mr. Kastenaemr. This was at a time subsequent to the hearings that
this subcommittee conducted on the same subject.

M. Sieuer. That is correct.

Mr. Kasrenmzirr. Could this subcommittee have copies of your
guidelines? ~

Mr. Steier, Oh, yes. I am sorry that I do not have them here, but I
will see that you get them immediately.

[The guidelines referred to follow :]

INSTRUGTIONS FOR USE OF DECISION GUIDELINES

The decision guidelines (Form R-3—R~-4) indicate the average total number
of months served before release (including jail time) for each combination of
offense severity/salient factor characteristics. This is in the form of a range
{e.g. 12-16 months) and is intended to serve as & guideline only. owerver, you
are required to indicate the reasons for recommendations which fall outside of
thie guideline range.

Guideline evaluation worksheet—Xorm R-2 will be completed—

A, For all initial interviews

B. For all roview interviews where the previous continuance has been 30
months or more

C, Tror all review. interviews in which a recommendation for continuance
ig Leing considered when this continuance does not relate to institutional
misconduet or the failure to complete a specific program.

Severity rating—the hearing panel will rate the severity of the subjeet’s offense
behavior,. This is a matter of judgment. The examples given on the Decision
Guideline Chart (Form RB-3 (Adult) and B—4 (Youth) ) show the severity ratings
customarily given to selected offenses. These are meant to serve only as examples.
However, the panel’s severity rating must be supported by the case summary.

_ Note: 1. If an offense behavior can be classified under more than one category,
the most serious applicable category is to be used. If the offense behavior invoives
a series of separate offenses, 2 more serious category may be used.

2. If an offense is not listed, the proper category wmay be obtained by comparing
the severity of the offense with those of similar offenses listed.

Salient (favorable) factor score—one positive point will be given for each
corroct statement, The total number of correet statements reflect the salient score.

Note: 3. When recommending a continuance, allow one month for release

< program processing. .
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Form R-2 ’ ) T Mo 1 Gatfeltnn ootig (e Cazea)
(Rev. April 1973) i . : - e Seni B e ierae et ufore Geleirs
Tirziudine Jal) 2ined
TEfer m i e [T Y v?‘:-vn;‘\t~ls=‘ Fitor Tooee
@ G GURE e
Cuideline Evaluation Worksheat Ln e
1% manprz 16-14 ronty =16 ‘months
Caoe Nome _ Register Humbsz £ o-Ak ronths 1246 mone
Satient Pactors: . ) .
e et Full nomey 2= Tnth pLLO vant ks C-25% canth
{Plzase check each correct statement): s 16 renany 20 pantia 26-25 canthe
A, Comnitmeént offense did not Involve auto thefr, 5 -
B, - Subject hsd one or more codefendanta (whether brought to frisl’
yith gubject or not). ) . FRTROpTe W-31 raanks 21435 narths
€, Subject has no prlor (adult or juvenile) {nearceretions. 5 s
D. Subject has no other prior sentences (adult or juvenile) ‘
(i.c., probation, fine, suspended sentence).
E. Sudject has not served more than 18 consecutive months 5 28-24 miment 2926 arths
duriny sny prior incarceration (adulr or juvenile),
F. Subjsct has completed tha 12th grade or received his G.E.D.
G. Subjlect has never had probation or parole revoked {or been
cemmicted for 8 new offense while on probetion or pirole),
. 23-27 runtng 2732 raaths 32-36 mantky 36-42 paaths
H, Subject waz 18 yz2ars old or older at first conviction
(xdult or juvenile), . ;
Intormation nnt aviiiatle die Yo limiged nu-ber of eases}
I, Subject wen IB yesrs old or older at first commiitment |
—— /o
(&d'ﬂ‘c or jl.'.VEn.L LE) M ] Lines ) 28 beravier ron b el1:zifled under mors Lhan one sateriry, the 5S0b seritus applisable eavesory la
. 18 ap offency tenivizy 1n¥slyed ® Ple Leparale offentes, the severdty level ray S increased.
J. Subjegg wEg cmployed, or & full time Btudent, for a total 2} ;"{‘f-. IS &:_\??V. n;*; the priper Latedty niy be cbisined by zomparing the Savarity of the offenss
of st least six months during the last two years in the ) oF sinitar oft e
Py unity. 2 It a sonsinvangg £3 %6 be reeswendel, allow 30 days (1 month) for relesce program provision.
.
K. Subject plans to rveside with his wife and/or children aftar
Talense, . P
Total number ¢f corract statements = fayorable factors = scora.
Dffense Severity: Rate the geverity of the present offense by placing a: .
check in the appropriate category, If there is g disagreement, each
examiner will initial the category he chooses,
® L3
Low High
Léu Moderate . Very High
) : "
Modezate Greatest *
e {e.g, willful homicide, kidnapping) :
b3 . B
Jail Time (Honths) + Prisen Time (Months) = Total Time Ssrved . ’

P

To Date Honths,

Guidelines Used: Yeurh . Adule

Dectsion Recommendation

Dinssenting Recommendation {if any)
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form A3 -Kaking lAdult Cases) -
Apa Ouidélines ror Deciaton-Kaking
tRev. Areds 16730 ADULT uA\‘ernse Tot3l Time Served delore Release
- Including Jail Tine}
w12 e Characterintisn ~ SALiene (Payoroble) Faster Score
Opfense characterlizios geenter :;n:bz;;:; of Favorable Futoi# ocutcone]
- 0-3}
(g-11) (685 (4-51 fo-3
EXAMPLES vpzy Hieh High par_ Low
Catezory A - lod "t‘o-«o-a wior
Sl ERR 3 2RAWAY; ANT: "
Thert {insiaten 1o 54 sierie posscssion £-10 nonths 8-12 =otths 10-16 menths 12-16 renths
of atoles erty Isas than 31,1001
Catepory £ - Lew ate Sruapity Srfe
AlecnPl jas €Io0 Jefectiv :;:"'
ud {less z?::;'xzw B-12 months 12-16 mohths 16-20 nonths 20-25 ponihs
s than $5003; Fasaing
rrenry tless than 11,0
mare Cgranity OFf
T Jerigie (nut
ry/Fra
12-36 zonthy 2620 menths 20-2% ranths 2W-30 menths
# 2 Cthar
re than $5,000%; Sale of "Heavy
are aun tobity Reselving
(320,000 - ) 0l 16-20 montks 20-26 menths 2632 menths 32-33 conths
counterfe 1
Barglary (2
weapon nr 3
26-36 months 36~45 months ¥5-55 wmonths 55-65 nonths

&
AEsravates er felony) -
wespsn Lire: & {ntury during offense;

2 {Information not avatlable due to limited pumber Of cases)
Kidnappinz; ¥111rsl hosteide

HSTES: 1) If an offense behaviar can be classified under nore than one gaterory, the most serious applicahle eategory 13
to be used. If an offense behavior invelved muliiple separate crfensas, the meverity level may be inovreassd.

2) If an offense 13 not 1isted above, the proper category may be cbtaiped by coaparing the deverity af the offense
®ith those of slzilar offenses 1isted.

3 ira 15 to be T d, allew 30 days {1 scath ) for release program grovisien,

Mr. Kasrenamrer, Mr. Sigler, will you tell the subcommittee again
what three or four provisions of the bill are most objectionable to the
board in descending order of unaceeptability 2 This would heln us set
some priority to your objections. You have covered it rather from the
beginning to the end of the bill, rather than in terms of those matters
you regard as most important.

Mr. Sterer. Well, off the top of my head, sir, I do not know which
I would say. But section 4205, I thinlk, would have to be at least close
to the head of the list. From a personal standpoint, I wonld say, too.
that—let me see. 4201 (a)—1I do not know whether I can speak for the
board, for all eight members of the board, but my own personal
opinion is that it would be a mistake, a grave mistake, to take us, the
Board of Pavole, out from under the Department at this time. That. I
think, I would put neax the top. ’

Mr. Kastewymmr. I think this is one of the aveas that I would
regard as most unpersuasive. I know that Chairman Reed pres-n‘od
the same point of view. Why the Board of Parole must fincl jtsolf
Wedded.to the Department of Justicc—as yon know. the forpulation
we had in our bill was to maks you independent. : S

My. SterEr. Yes. :

Mr. Ixj.\s'mmmmn. Ot course, you are going to gat administrative
support from the Government in one way or another. Part of it was

S
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based on a rather objective analysis, part on criticisms levied. For
example, a former member of the Board of Parole testified before this
committee as follows. I will quote the section that I think is relevant
to the basic argument. The witness said on April 1d:

Theoretically, the U.S. Board of Parole is independent. Theoretically it is

perfectly free to develop its own procedures and to determine its own philosophy
of corrections. The tie that binds it legally to the Justice Department is admin-

- istrative but “administration” includes budget and that s the big stick, As long

as the Justice Department has control over the Parole Board money, the Justice
Department will be able to exert pressure where it hurts and the Chairman of
the Board, who nas to account to the Justice Department for all Board expendi-
tures, is taking the brunt of it.

The witness referred to many examples. In the paragraph before
the one I just quoted the witness said:

These examples illustrate how the Justice Department, either divectly or
indirectly, through a Chairman politically indebted, may prevent members of the
T.S. Board of Parole from making independent decisions based on their own
education, intelligence, and professional training,

Whether this witness is right or not, I think it is at least worthy to
consider whether the suspicion that is raised does not suggest that in
the long run, the Board of Purole should he separated from the Justice
Department—iegardless of what administration, what Attorney
Greneral, or what type of aura happens to be connected with it for that
period of time—in terms of public respect for the institution, espe-
cially in terms of inmate regpect for the institution. In that context,
I am wondering why it is that you insist that you should be tied to
the Justice Department.

Mr. S1eLer. I suppose it is a philosophical thing. I am aware of the
material you referred to. I do not linow the witness who came.

Mr. Kasrenarmer. It is not a surprise.

Mz, SreEr. No; it isnot a surprise.

I might say this to you. though. I have been Chairman just a few
days less than a vear, I have been on the Board less than 2 years,
about 23 months. I swould not in any sense tell this lady she does not
know what she is talking about, but I can give you my experience,
and I have had nothing similar happen. It may be because of the dif-
ference in individuals. T do not know that. But I would not be so pre-
swmptuous as to say to you that what you have said to me does not
have merit, either,

Tt just happens to be my opinion that based on what T know and
the way I interpret the experiences that I have had, since we have
not had any pressure from anybody under any conditions on decision-
making, and this is what we are talking about—I would reject that
at this point.

Now, T am not naive enough to think that at some time, there might.
not be an Attorney General who would want to exert pressure. T will
agree that T can see this, But I see a little organization like the Board
of Parole, whose budget is one of the smallest in Government, I sup-
nose one of the smallest budgets we get. Right now, we have less than
a million and a half dollars, In Federal Government, that is not, much
monev. T do not know whether we would have a much better chance;
I do not know. Maybe we would if we came before an appropriations
committee on our own.

284G =T b 10
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T might say to you that right now in this new ‘{3{.()1)‘0811?1031‘,]?\'(}{ (iule
requesting through the Department of Justice a doubling of our budget.
So we will sec what happensthere. =~ ol that ,
To o what e are asking to do is going to cost exactly tha much
money. So I do not know. I would have to say to you that my experi-
ence leads me to say what I have said, but I can be wrong, tim.
Mr. Kasmmwamrer. 1 appreciate that. I would urge you to be move

enterprising in consideration of your ability to go 1t alone, on your

own, in terms of Congress, T think now and in the foresecable future,
there is and should be public attention devoted to your activities and
the success of them. I think Congress would support your reasonablo
requests and would understand that the requests might have to be
increased.

Chairman Sigler, I note, for example. that your prepared state-

ment is typed on a Department of Justice caption. Must you clear
vour statements in advance with the Justice Department ? )
* Mr. Srerer. I work with members of the Justice Department in mak-
ing this; yes, sir. I would not say T clear it, but we worlk together. One
of the men who actually authored that, I think, is sitting in back of
me.
T will say this, though: I have final say and did have final say on
this and what went into it. The final corrections were made by me.

Mr. Kastenaemr. 1 have other questions, but I want to yleld to my
colleague, I will return for other questions later. .

T wiil yield first to the gentleman from Massachusetts, Mr. Drinan,
who weist through this in the last Congress.

Mr. Drrwax. Thank you, Mr. Chairman.

Thank you, Mr. Sigler, for coming before us and for your statement.
I commend you and your associates upon the changes which have been
made. But at the same time, I think there is a fundamental difference
between what you are recommending and witat the committee as con-
cluded. I do not think there is any poiznt in blinking at that.

You state on page 1, “that it is fair to say that we are in agreement
on fundamental issues.” Well, in all candor, I have not found many
fundamental issues in agreement and at that you are resisting legis-
lation. Yet, I like to think that our probe and our travels to prisons
and our correspondence with hundreds of Federal prisoners, brought
a little bit of reform into the Parole Board and that xou have adopted
some things that people have been recomnmending for a long time.
For that, T am grateful and I commend you.

At the same time, I gather from your statement that you do not want
our interference at all and that you say, “We are doing fine.” In all
candor, I do not find anything here that is encouraging the committee
to continue in its work. Maybe that is being too blunt about it. Bitt we
have been on this for some 2 years. We have held hearings, we have
talked to people. And we have structured something. I, for one, feel
that we should go forward, regardless of what is held by the Parole
Board. These are findings that we have come to after hearing
witnesses of all types and I have been involved in criminology and
penologv, not as long or as intensely as vou, sir, but for some 10 or 20
years. All T can say is that the best people across the countrv have been
recommending many of the things that we have in our bill and that
there is profound discontent—I do mnot have to tell you—among
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Federal prisoners, and I am happy to see this experiment where they
do get the reasons why their parole was denied.

Atthe same time, what do you think that this committee could justi-
fiably or helpfully do to assist you in the mutual objectives that we
have?

Mr. Steurr. I would say to you the sime, sir, what I said to Senator
Burdick’s committee.

Mz, Drivax. Senator Birch Bayh's committee?

Mr. Sterer, No, Senator Burdick’s. .

We believe that we are not making these changes that we obviously,
as I stated, are opposed to in your bill. But we are going forward ex-
actly as I stated, only I could go into it a little deeper, in doing what
we think is best from the standpoint of handling the parole problems

of the Federal Government. And we would ask you to watch us. We

think that is fair.

My, Drivax. We have been watching it for a long time and the rate
of recidivism is not going down. Can you show that?

Mr. SrerEr. Well, no, but nobody else can, either.

Mr. Drizax, OK. I agree, but in Federal prisons, where we have
direct oversight function, there is no indication that anything is im-
proving. That is why this congressional unit has to adopt measures
that promise something better. N

Mr. SrerEr. I would say to you that nobody could measure anvthing
in the area of this business in 6 or 8 months’ time. There would be no
way that you could measure what we have done or what anybody else
has done in 6 months.

From the standpoint of recividism, I have been around a long time
and I would.

AMr, Driwax. You have had a very distinguished career, sir, in this.

Mr. Srerer. And I would not make any predictions until I saw them
work, because we do not know mueh about this. I said something in
here that I think I would correct. We are not a science, we are not even
an art yet in this business. And the very first thing that has been done
in parole, in the history of parole, to my mind, at least, is the guideline
sitnation I mentioned in here based on the research we are doing that
began before I ever came on the scene. Now, parole authorities the
country over—no, the world over—have made all the decisions and if
vou have talked to anybody who has ever been on a parole board, it
1s a gut-level thing. Well, it may be all right in a poker game to male
a gut-level decigion whether you should call anybody or not, but it is
not a very good way to malke a decision on the life of the prisoner.

Mr. Drixax. I think you have made more progress in a year than
T have seen for a long time in the Federal Parole Board and I com-
mend you. We are here to assist you. All you are saying is: “We prefer
to do this administratively rather than by legislation.” I say we are
here to help you with legislation that will help you with your objec-
tives.

Mzr. Stezer. On my own, and again, this is a philosophical thing, I
have never been on that side of the counter, of the table. Legislation is
hard to change if you get something wrong. It is much easier to pass
than it is to change. And this is the reason, the basic reason, that we
believe it is good to experiment with this thing from the standpoint of
administrative procedure, because we can correct errors that we malke
as we go along. And they should be corrected.
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Mr. Drrvan. We also are accountable for those mistakes because we
have direct oversight function. All we are saying is that the track
record, as indicated in these volumes and in all types of other testi-
mony, is not good. '

Mzr. Srener. Right.

Mr. Drrvan. And that you-have improved it, but I say that we
have an obligation to assist you by passing legislation.

Mr. Srerir. Well. T am not here, of course, to argue that. I am here
to make suggestions to you.

Mr. Drixax. You have discussed only your major criticisms of the
legislation. You have rejected every major aspect of the proposed’
legislation.

Mr. Sterer. I do not have to agree with that.

Mr. Drivax. That is not a constructive approach in coming hefore
us. We have studied it, we have the backaronnd, we want to he help-
ful and you come here and say that nothing in this proposal which
has heen endorsed by experts—ive took the best—nothing in the bill
is constructive.

Mr. Sterer. T am sorry. But we took 2 years—ell, T have been on
the Board for close to 2 years and we have studied it. :

Mr. Drivax. Would yvou say this, sir, that our bill embodies the best
l'ecm;lmendations made by the most knowledgeable people in this:
aren ? :

Mr. Sierer. I would say your bill is not the best hill introduced in
Congress, if that is what you mean.

My, Drixaw. No: that is not what T meant. T meant that we have
called what the experts have said are the most knowledgeable people
and have put it into proposed legislation. Would you recognize that?

Mzr. SterLER. I recognize some of the people. ’ ’

My, Drxax. Therefore, you are proposing the enactment of what
the best criminologists and best penologists in this country are recom-.
mending. Right? Yes orno?

Mr. Serer. No: I am not criticizing any other penologists, but
when you say you have the hest, there are a lot of them, vou know. I
do not know who all you had appear before you. Some of the peonrle.
that did appear before you—and I do not—please do not ask me who.
they are—1I1 would not consider them to be the best. So I would take.
exception to that, that all of them are the best.

My Drizvax, All right. T thank vou for yvour eriticisms. We will’
look at them very carefully and I will just conclude by sayina that the
last point, one of the last points, on page 21 about the administration’s
law enforcement revenue-sharing pronosal. T think that is dead for
at least a year, perhaps 2 years, and I do not think, therefore, that that
isa justifiable reason for postponing it. '

I thank you for your testimony aud I do hope that we can collaborate
in the future and work together for the improvement of the Parole:
Board. :

Thank you.

Mr. KastExyEmr, Before I yield to the gentleman from Illinois,.
Mr. Railsback. who also worked on this legislation in the 92d Clonaress.
T would say it is perhaps inappropriate to expect the LEAA Act
to reflect these changes until we incorporate basie changes in the Fed-.
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eral parole system. Then I think we will be in a position to ask the

States to adopt some minimum standards in that connection.

Mr. SteLer. I would want to be on the record as not disagreeing with
that, because I happen to know that some of these systems, maybe
all of us, need to lift our minimum standards. I would not want to dis-
agree with that.

Mr. KastenMEeE. Secondly, there were those who testified before
the subcominittee who were so disillusioned with the parole experiment
generally as to recommend not reform of parole, but abandonment of
parole as a system and retwrn to straight sentencing, straight service
of terms, stating that pirole was largely a chance matter and an illu-
sion held out, to inmates and so forth and so on, that it generally had
not worked.

We, however, as a subcommittes still believe that we-can help the
parole system work. )

Mr. Sterzr. Mr. Chairman, may I add vight here that T agree with
that. I do not think parole has been good, the way it has been run
over the years. I would agree. I would agree we need change. )

Mr. Kastenmrmer. I yield now to the gentleman from Illinois,
Mr, Railsback. .

My, Ramnssack. Mr. Sigler, T want to begin by complimenting you
for the pilot program which recognizes onc major step, that is a two-
tier system. Also, I want to commend you for taking another step
and that is giving reasons for denial of parole, which I think is long

overdue and which vou had success with. This confirms some of the
thines we proposed in our legislation a year and a half ago.

Might T ask you to nrovide us with biographies of the members of
vour Federal Parole Board. T have gotten just some of vour back-
ground, bat I would like to know your entire background.

[ Subsequently, the following was submitted :]

BIOGRAPHY
Name Maurice H. Sigler. : .
Title and Organization Uuit: Chairman, T. 4. Board of Parole, Justice.

“Date and Place of Birth : 7/3/00—Missouri Valley, Towa. .
Fducation: HFigh School—Two semesters at South Dakota State College.
Alilitary Service: U.S. Navy, 193445,

Work Experience: . . )

May 1939 to April 1946—Correctional Officer, 17.8. Penitentiary, Leavenworth,
Kanas. . . -

April 1946 to October 1952—Correctional Lt. and Staff Training Supervisor,
Federal Correctional Institution, Seagoville, Texas, .

October 1952 to Ajigust 1958—Warden, State Penitentiary, Angola, La.

Aucust 1958 to May 1959—Division of Corrections, Ta}lnhqssee, Fla, X

Jume 1958 t¢ April 1963—Warden, Nebraska State Penitentiary, Lincoln, Neb.

April 1963 to Jfpinary 1967—Warden, Nebraska Penal and Correctional Com-
hlex, Linecoln, Neb. L . . ]
! J amlmrv 1987 to July 1971—Director of Division of Corrections, Nebraska.

July 1971 to June 1972—>Member, T.S. Board of Parole,

Tuly 1972 to Present—Chairman, U.8. Board of Parole. , _ . .

Honors: Recipient of annual *Award of Appreciation’ (1970) given by the
Nehraska Bar-Assn. to non-member of the har for services rend?rerl to ﬂjo state,

Recipiont of the “Good Government Award” given by .meoln, Nebraska
Javeees for excellence in and dedication to the pu!)llo service (196—).

Oreanizations: Past President, American Correctional Assn., currently dMem-
ber of Board of Directors, American Correctmr}al ASS. .

Member of Ad Hoe Committee for Nat'l Institute of Corrections.

TFamily : Married—no children.
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B1oGrRAPEICAL SKETcE—CURTIS C. CRAWFORD

Birth: April 18, 1621, Paris, Tennessee.

Education: A.B. Degree, Political Science and History, West Virginia State-

College, Charleston, West Virginia, 1947. LL.B. Degree, Lincoln University,
Jefferson City, Missouri, 1951.

Military: U.S. Army 1942-1946, Honorable Discharge, Staff Sergeant (Chief
Administrative NCO).

Professional experience:

1951-52—Claims Investigator, Transit Casualty Company, St. Louis, Missouri..

1952-536—General Practice of Law.

1956--62—Assistant Circuit Attorney, City of St. Louis, Missouri.

1902-64—Chief, Trial Assistant, Circuit Attorney, City of St. Louis, Missouri.

1965 and 1967—=Sat as Provisional Judge, Court of Criminal Corrections, St
Louis, Missouri.

1965-67—Director, Legal Aid Society of the City and County of St. Louis,
Missouri.

1967-70—General Practice of Law.

1970—District Director, Small Business Administration, St. Louis, Missonri.

Professional memberships: American Bar Association, National Bar Associa-
tion, Missouri Bar Association, The Bar Association of Metropolifan St. Louis,
]émx{yers Association of St. Louis, Mound City Bar Association, John Marshall

Tub,

Social and Civie Organizations: Board of Adult Services, City of St. Louis;
Board of Directors, St. Louis Amateur Athletics Association; Page Park Branch,

TMCA, St. Louis, Missouri; Boy Scouts of America; National Association for-

the Advancement of Colored People; OMEGA. PSI PHI Fraternity.

DPolitical: 1984—Candidate for Circuit Attorney, City of St. Louis; 1968—
Candidate, U.S. Congress, First District of Missouri.

I;el'g(inalz Married October 10, 1954, former Joan Caxroll, two children, boy
and girl,

Appointment to Board: September 18, 1970 by President Richard Nixon, John
M. Mitchell Attorney General; Confirmed by Senate October 8, 1970; Sworn in
by Justice Harry Blackmun, November 9, 1970.

Tmoaras R. HornscLAw, Munper, U.S. BoARD oF PAROLE, YWasHIxNGToN, D.C.

Date of Birth: December 12, 1629,

Place of Birth : Jefferson County, Kentucky.

Profession : Law Enforcement.

Education: BS in Commerce, 1960, University of Lounisville, Kentucky. JD in
Law, 19686, University of Louisviile, Kentucky. -

Pogitions held . (in chronological order) : Jefferson County Kentucky Police
Dept., January 1959 to October 1972; Chief of Police, 1961 to 1971, Jefferson
County, Police Dept.; Member U,S. Board of Parole, Oct., 1972 to present.

Mer}lberships of Societies, Clubs, ete (with any offices held) : International
Association of Chiefs of Police, Kentucky Law Enforcement Council, Southern
Police Institute Alumni Association. '

Military: U.S. Army, June 1954 to June 1956, Served in Germany.

GEORGE J. REED, MExBER, U.S. BoARD OF PAROLE, WasHINGTON, D.C,

Date of birth : May 31, 1914

Place of birth ; Haigler, Nebraska. .-

Profession : Criminologist. '

D_etail:s ot education: A.B., Pasadena Coliege ; Graduate Studies, U. of Southern
California—Criminology ; Elected a “Fellow” American Academy of Criminology
because of research in the causes of juvenile delinquency,

Persenal details: Wife: Lois C. Goetze Reed (Married November 10, 1938),
Son: George C. Reed. .

Details of Positions Held (in chronological order) : )
lgﬁeputy Probation Officer, Los Angeles County Probation Department, 1938~
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Field Director; California State Youth Authority, 1046-1949.

Deputy Director, Minnesota State Youth Conservation Commission, 1949-1953.

Chairman, Youth Correction Division, U.S. Board of Parole, U.S. Department
of Justice, 1953-1957. :

g(ihnli{x]-g}ian and Member, U.S. Board of Parole, U.S. Department of Justice,
1957-1964.

Diretcor, Nevada State Department of Parole and Probation, 1965 1967.
QI’%'ofossor of Criminoclogy, College of the Sequoias, Visulia, California, 1967-
1968,

Bizector, Lane County Juvenile Tlepartment, Eugene, Oregon, 1968-1969.

Chairman, TS, Board of Parole, U.S. Depurtment of Justice, May 1969 to
July 1, 1972,

Member, U.S. Board of Parole, U.S. Department of Justice, July 1972 to
present.

Memberships of Societies, Clubs, ete. (with any offices held) American
Academy of Criminology ; National Couneil on Crime and Delinguency (formerly
onr Board of Directors) ; American Correctional Association; American Bar As-
sociation, Commission on Correctional Facilities and Services; National Parole
Council - (former Chairman); Member, Executive Board, Professional Council
o Probation and Parole; Member, Church College Board of Trustees and
former Member Board of Trustees, Protestant Church Seminary.

Military : 1942-1245 United States Navy—Honorable Discharge.

Publications: Numerous articles in Iederal Probation, Sociological. Review,
Journal of Corrections,

Speceches : In addition to some 35 published speeches, Paroie Better Protects
Society, given before the National Exchange Clul’s convention in Loy Angeles,
Cailfornia, was published in Speeches of the Year as well ay in the U.S. Con-
gressional Record.

Honors, Prizes, ete, Awarded: Outstanding President’s Alumni Association
Award, Pasadena College; Three Honorary Doector of Laws Degrees; Special
Award of Recognition, American Legion; Membership in the Speeial Awards
for Services to. Humanities by National Exchange Clubs of America; Who's
Who in America.

GeraLp E, MurcH, MeMBER, U.S. Boarp or PArork, Wasmixeron, D.C,

Date of birth : July 2, 1909.

Place of birth : North Jay, Maine,

Profession : Member, U.S. Board of Parole. )

Details of Bduecation ; University of Ilinois 1928-1932.

Personal Details @ Married Fiona M., MacLeod, June 22, 1935 ; one son, Gerald
AL ;s two grandsons, Mike and Marlk.

Details of Positions Held : Parole Officer—=State School for Boys Maine, 1933~
1041 : Parole Officer—Maine State Prison, 1941-1942; Chief Parole Officer—
State Parole Board of Maine 1949-19535; Member, U.8. Board of Parole—1955
to present; Chairman, Youth Correction Division—1961-1963.

Memberships of ‘Societies, Clubs, ete.: ACA, NCCD, APA - (Correctional As-
sociations), Rererre Officers Association (Military), Masons—Chapter, 32nd
degree, Shrine, Royal Order of Scotland.

Military : Maine National Guard, 1933-1939; U.S. Naval Resevve, 1942-1965.

Wirrzax T, Wooparp, Jr.

Birth : October 1, 1018—Selma, Nortk Carolina.

Education: A. B. in Education, University of North Carolina—1934. Graduate
work at the University of North Carolina School of Social Work (one year),

FEmployment : Teacher, Public Schools of North Caroling, 1934-38: Case
Worker, Johnston County, North Carolina Welfare Department, 103841 ; Super-
intendent, Johnston Connty, North Carolina Welfare Department, 194151 ; Chief
T.8.P.0., United States District Court, Bastern District of North Carolina,
195166,

Public Positions: President, North Carplina Association of Punblic Welfare
Superintendents ; Delegate, Mid-Century White House Conference on C_‘lnldreu
and Youth: Member, Legislative Council of North Cavolina Socinl Se_rvxce Con-
ference; Member, Johnston County, North Carolina Memorial Hospital Board
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of Trustees; Vice-President, Fedevral Probation Officers Association; President,
Federal Probation Officers Association.

Appointment to Board: September 7, 1966; appointed by Dresident Johnson,
Nicholas Katzenbach, Attorney General.

BIOGRAPHICAL SKETCH—WILLIAM B, AnMO0S

PERSONAL
Date of Birth: July 20, 1926.
Place of Birth: Charleston, Arkansas.
Family : Wife, Ava N. Amos; Children,; 2 boys and 2 girls.

EDUCATION-—DEGREE, COLLEGE OR UNIVERSITY, MAJOR SUBJECT

B.S.E,, State College of Arkansas, Social Science.

M. A., University of Tulsa, Clinical Psyehology.

School Psychologist Certificate, American University, Psychology and Educa-
tion (30 hrs, beyond the MLA.).

M.Ed., University of Maryland, Guidance and Counseling,

Ed.D., University of Maryland, Human Development.,

WORK EXTERIENCE

Psychologist, Child Guidance Clinie.

Principal, Cabot High School, Cabot, Arkansas.

Superintendent of Publie Schools, Cabot, Arkansas,

Army Officer. I was assigned to various Arvmy correetional institutions, includ-
ing the United States Disciplinary Barracks. While there I was Director of Edu-
cation and Training.

Special Agent, U.S. Secret Service. I was assigned to Presidential protection
and investigative work,

Children’s Center, Laurel, Maryland, Staff Training Officer for three instituo
tions. Two institutions for delinquents and one for the mentally retarded.

Superintendent, Cedar Knoll School. Cedar Knoll is a coeducational insti-
tution for juvenile delinquents from the District of Columbia- and provides care
£or approximately 600 young people.

Chief, Division of Youth Employment and Guidance Services, U.8. Employ-
ment Service, U.S. Department of Labor, Washington, D.C.

o Assistant Director, President’s Commission on Crime in the District: of
'olumbis.

Chief, Division of Counseling and Test Development, U.S. Employment Serv-
ice, U.S. Department of Labor, Washington, D.C.

PROFESSIONAL MEMBERSHIPS

A. American Psychological Association.

B. American Personnel and Guidance Association.

(. District of Columbia Psychological Association.

. National Association of Training Schools and Juvenile Agencies.
. Member, The American Academy of Political and Social Sciences.

ACADEMIC AND CIVIC HONORS

A. PSI CHI (Psychology).

B. PHI ALPHA THITA (History).

C. PHI DELTA KAPPA (Education). )

. Human Development Fellowship—University of Maryland, 1958.
B. Grant Foundsation Fellowship—University of Maryland, 1959.

T, Variousservice awards from commmunities or service azencies.

3, Superior Performance Award, U.S. Department of Labor, 1964,

PART-TIME UNIVERSITY TEACHING

A. University of Georgia.
RB. Uiniversity of Marvland,
‘(. University of North Carolina.
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D). The George Washington University,

Dr..AJnos is'currently a professorial lecturer in. education at the George
Washington University.

-

Mgps. Pavna A. TENNANT, MEMBER, U.S., Bosrp oF PAROLE

Three years, U.8. Navy.

. Graduated from ILincoln University Law Schonl, San Francisco, California,
Admitted to and Member of the State Bar of California in 1935.

Member of the ABA and Federal Bar Associaiion.

Agsistant United States Attorney, Territory of Alaska.

. District Attorney of Lassen County, California.

, Private Practice 1963-68.

. Appointed by Governor Reagan on November 1, 1968, to the Board of Cali-

fornia Youth Authority.

9. Appointed by President Nixon on October 14, 1870 to the United States Board
of Parole.

Mr. Ramspack. Presently, how many blacks are on the Federal
Parole Board? ’

Mr. SrerEer. One.

Mr. Ratrspack. One black? What is his background ?

Mr. Srerer. He is an attorney. He was a prosecuting attorney at one:
time. Fe has worked on both sides of the aisle. ITe is from St. Louis,
Mo.

Mr. Razseack. Was he a defenge counsel, too ?

Mr. Sterer. Yes, he hasbeen a defense counsel.

Mr. Ramssack. That is why I want to get biographies of the mem-
bers of the Parole Board. I think we are very interested in that.

TWhat is the percentage of blacks in the prison population right
now, if vou know? o

Mr. Sterer. I do not know, but there is a man in the room who can
answer that right now. )

Mr. Ramrssack. Could you get the answer from him?

Mr. Tavror. Sixteen percent. ) )

Mr, RaILsBAcK, Sixteen percent in the prison population?

Mr. TAvLOR. Yes. . .

I’&f %Igjgk. Mr. Tavlor is the Administrative Assistant to Mr.
Norman Carlson. Divector of the Burean of Prisons.

Mr. Drinaw. Did I understand that 16 percent of the 1,000 Federal
prisoners are black? )

Mr. Sterer. There arve 23,000, Mr. Drinan.

" Mr. Tavror. Excuse me. 26 nercent, I am sorry.
Mr. Drivay. Now. whichisit? 1
: . Twentv-s1x nercent. )
%g rl]‘)?zlrr;?&.q;vwmﬂd like to have doenmentary evidence ?f ‘r]t).at. '
[Subsequently, Mr. Taylor supplied the following information 4]

WRIDTR WO

GRAND TOTAL FOR ALL INSTITUTIONS (EXCLUDING HOLDOVERS)—POPULATION BY RACE
AS OF MAR. 31, 1973

Number Percent
........ 21,556 1000
TOtAl s oo aecmmmmmmnsememmmmmeemmnomomas e
...... 13,922 64.6
oo 6,432 29.8
e 41 .2
"""" ———- 349 L6
........ aan 39 2
""""""""""""""""" 73 3.6
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GRAND TOTAL FOR ALL INSTITUTIONS (EXCLUDING HOLDOVERS)—POPULATION BY RACE
AS OF DEC. 31, 1872

Number Percent

O Ot OO 20,608 100.0

White e e e e me 13,152 63.8
51 S et e m—a - —tm—————————im——— 5,865 28.5
Yellow, : 40 2
REM . e imceioc e caamaim e v o mra e ————————— 335 1.6
Other........ 37 .2
Not reported. ..o o.._. 1,179 5.7

GRAND TOTAL FOR ALL INSTITUTIONS (EXCLUDING HOLDOVERS)—POPULATION BY RACE AS OF SEPT. 30, 1572

Number Percent
Total. i ‘ el 20, 694 100.6
White.____. .- 12,933 62.5
Black. . 5, 595 27,0
Yellow . . 35 .2
{1+ SOOI 316 1.5
other. .o ouee.. 38
Not reported 1,777 8.6

GRAND TOTAL FOR ALL INSTITUTIONS (EXCLUDING HOLDOVERS)—POPULATION BY RACE AS. OF JUNE 30, 1971

Number Percent

20, 487 100.0

- - 14,294 69.8

e mm e e eme e emmmee etk e e L.t —————— 5,639 27.5

N 42 .2

. 386 1.9

Other. oo - - 33 . .2
Not reported fecmmmcc s mcceermeasianens .- 93 .5

Mr. Ramspack. Now, what percentage of the hearing examiners
are black?

Mr. Srerer. We do not have a black.

Mr. Ramwseack. You do not have any black hearing examiners?

Mr. Sierer. No. One left us. One is coming. So there will be an-
other one, Mr. Donahy ,

Mr. Ramseacr. Let me comment. We at one time were cohgidering
putting in our parole bill some requirements that there should be
some racial and ethnic representation on the Board. But we decided to
make such a proposal suggestive rather than mandatory. However,
I must say that personally, from swhat you have just told me, I, for
one, might have second thoughts. It seems to me preposterous that
we have 26 percent blacks in the prison population and we have one
single Parole Board member and no hearing examiners.

Mr. Sierer. Excuse me, sir. May I make that a little stronger on
the record, then? We have hired one. He is coming.

M. Ramspack. I know, but—how many hearing examiners do you
have?

Mpr. Srerir. Eight.

Mr. Ramspack. That leads me to my next question. You are trying
to develop a two-tier system but given your limited budgetary re-
straints T am wondering if such is possible. ¥ want to know if we are
really going to do anything about attacking your heavy caseload.

5
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¥ N .
_ What alll e your needs and how can we help you meet them? TWhat do
you really need to have a successtul five-region system ?

Mr. Srerer. We have submitted, as I told you a few moments ago,
I have asked for a 100-percent increase in our budget, practically
zgs:%lémg——that 18, 1 round figures—30 examiners. We have asked
Mr. Ramspack. Thirty examiners? I commend you for t):at.
What kind of a caseload are we seeling to achieve per individual?
Mr. Srerer. Well, our plan is to worlk these men in teams of two

-and we visit each institution six times a year. In our experiment on

this project—and I have been out twice, myself, so. I am not speaking

from hearsay—it is not unreasonable to believe that we should hear

14 cases o day.
Mr. Drivax. Excuse me, sir.
Fourteen cases a day?
Mr. Sterer. Yes.
Mr. Drixax. How long does each person have?
Mr. Sterzr. As long as he needs, Father—some 15 minutes, some

-an hour. You cannot, in my judgment, just break off times on the

clock and say you are going to give that. But we do not—some days,
we have 11, you kuow.

Mr. RarrsBack. May I just say that this was one of our major con-
cerns. We talked to so many inmates who felt just extraorcinarily
frustrated that they were given no prior counseling, they did not
even know who their counselor was, then they would have 10 minutes
before the Parole Board, which is ridiculous.

Mr. Szarer. Mr. Congressman, let me say this to vou for the record,
that no inmate, to my knowledge-—and I can be wrong; somebody may
have pushed one out, or two, or maybe a number—but single examiners
o out—that has been our procedure with no more people than we
have—and will hear an average of about 17 cases a day, and they work
8 hours. Sometimes they work 9 hours before the ’

Mr. Ramseack. What do you think about our proposal which would

actually set up five regional parole hoards, meeting in panels of three,

one Parole Board member with two hearing examiners? In other
words, have one Parole Board member rather than delegate all the

‘decisionmaking to a hearing examiner?

My, Sterer. I would have to say to you that I have not even consid-
eved it enough to give you an intelligent answer. Our whole plan has
heen based on what I said to you, that we believe we need two people.
Now, I have gone out on two hearings, have had two experiences hear-
ing complete dockets, with two different Parole Board members. And
there ig alwavs the chance that twvo Parole Board members will not
agree on o decision. So it has to be referred to a third one. You don’t
want them to do this job so that you wonld probably never have a split.
So it would have to be referred to somebody else, maybe three people.
T doubt that it would be good to have a Parole Board 111eml3er. with
two examiners, for this reason : If you had a real strong Parole Board
member that was a dominating person, he npght dominate the votes,
You know, in other words, his sales pitch might be the strongest and
vou might have, rather than thrpe, concelv:}bly, you could lm_,ve one 1f
vou had two people who would listen to their superior officer in a man-

ner that you and I would agree is wrong.
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I believe that two members, two hearing examiners—incidentally.
these hearing examiners are going to be as well qualified, and maybe
better qualified, in some instances, than some of the Board members.
We are just not picking people who have no background. Qur hearing
examiners are all experienced people and they are now being paid
GS-14 salaries, which will give us an opportunity to get good experi-
enced people in the positions. ,

Mr. Raisssack. This is my final question. I am asking this, really,
for Mr. Cohen, who could not be here, but I share with him his concern.

I have a great deal of difficulty understanding why originally you.
would permit a so-called advocate but not an attorney. I know you talk
about the nonadversary character of the proceedings. But, I under-
stand you changed your policy on that point. '

The other thing is whv cannot an attorney, or the individual in-
mate, be able to challenge facts upon which the judgment is based
wwhich deny him parvole?

Mpr. Starer. Tt they are facts. We do not go behind the courts. The
Parole Boards do not go behind the courts and I personally do not
think that we should.

Myr. Ramssack. Thatisnot what T am talking about.

M. Srerer. Are those not the facts of the case?

Mr. Ramssack. We are talking about a case where you have a file
that comes up to you which you have not even seen before, which comes
from the prison anthorities who say. this man was guilty of commit-
ting such and such at 3 o’clock on the 3d day of June, and this man
wants to challenge that fact-which was given to you through hearsay
by an individual that is within the prison system. Why should not he
be able to challenge that fact if he says, I did not do that and I have
witnesses that will say I did not do that?

Mr. Sierer. I am not opposed to his challenging that fact. That is
why I say a limited access to the files, in my judgment, is desirable.

Mr. Ratnspack. And I appreciate you taking that position. You say
there are certain reasons why you cannot permit access to the files.
Well. I think Congress can take cave of those reasons. But I thinkif a
person is going to be detained or held in custody based upon another
person’s decision. he ought to know why that decision was made. I
think he ought to be able to question such a judgment.

Mr. Sterer. He should know why it has been made and there is no
question about that. And I will agree with you, having worked in
prisons many, many years, that sometimes things get into the records
that should not be in the records. Everything that goes into every rec-
ord is not a fact,

But I do not think that this is a matter of law. This is a matter where
this man should be able to challenge, and this is why I say limited
disclosure of the files. :

Incidentally, the Bureau of Prisons will not disagree with that. Mr.
Carlson is going to be before you and I know he will tell you that he
agrees this should happen, too.

Mr. Ramssack, They should have limited access?

My, Sterer. You know, for instance, we say he has done some’’ ing
bad, that should be in the file, and another person may have some ning
wrong that is in these files, probably, where information that belongs
in one file gets into another, and a man should be allowed to challenge:
this. T agree with you.

o
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Myr. RATLSBACK. Mr. Chairman, I have just one last observation.
It is my understanding that that part of your statement which is
«critical of our bill for providing legal representation under the Crimi-
vna,l Justice Act. We are not necessarily providing every single inmate
that requests an attorney with an attorney. That attorney would be
provu}ed by the court under the terms of the Criminal Justice Act.
That is my underst-anchng. In other words, we are talking about poor
people who cannot financially afford to retain their own attorney.

Mzr. SIGLER. I understand, but T would still object to attorneys at
parole hearings under those conditions.

Mzr. RamsBack. Thank you, sir.

Mr. Kasrtexyzrmr. I would like now to yield to the gentleman from
Utah, Mr. Ovens.

Mr. Owexs. Mr. Sigler, I commend you for your candid statement;
your admission that you disagree with every proposal, every major
proposal made by the chairman’s bill, which is the result of 2 years
of hearings. That, I think, bodes well for our ability to talk straight-
forwardly and to isolate issues. T must confess a certain ignomnc'; of
the Board’s background and your personal background. You had
served on the Board prior to your appointment as Chairman?

Mr. Sterer. T have been on the Board a total—well, since the first
day of August 1971, when I came on the Board.

Mr. Owexs. And you made Chairman—-—

Mr. Srerer. First day of July last vear.

Mr. Owexs. And your background ?

Mr. S1eLER. I began in the correctional service in 1989 and that is all
I have ever done since. I was with the Federal Bureau of Prisons for
nearly 14 years. I have been a warden for 20 years. T was director of
corrections in Nebraska for 5 years, And I still do not know all the
answers. I do not want you to think—I am just telling you what T
have done. . )

Mr. Owexs. T presume vou are beginning to see many problems?

* My, SterEr. T have seen the problems. '

Mr. Owexs. If not the answers ?

Mr. Srerer. Correct.

Mr. Owexs. The Board is composed of iow many members ?

, Mr. SrgrEr. Eight.
» Mr. Owens. There is one black? Are there any other minorities repre-
sented on the Board?

My, S16LER. N0, T do want to say there is a woman on the Board.

Mr. Owuxs. There is a-majority rather than a minority in this case.

Mr. Storer. Yes.

Mr. Owrxs. That is relevant. Thank you for mentioning it.

And there are § hearing examiners who handle, did I under-
stand, 17,000 cases a yéar?

Ay, Srerzr. No, the way it is set up, Mr. Owens, they are supposed
to handle 75 percent. We, as Board members, in addition to the way
our cases are scheduled, are charged with hearing 25 percent. To be
perfectly honest with you, we do not do that. We do not handle 25 per-
cent. So the 8 examiners do handle more than 75, I would say even
more than 80 percent. We do not get out as often as we should.

Mr. Owens. I see, All eight members, however, are full-time profes-
sional emplovees? '

Mr. Stener. Oh, yes,

'
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Mr. Owexs. Public servants. Are there any other minorities among-
the hearing examiners ?

Mr. SteLer. There are none. ) )

Mr. Owexs. There is one point on page 17 that I found interesting
and would like to ask you about. You indicate a desire to retain, I
guess, in the way of massive retaliation, all the time remaining under
a man’s sentence if he violates his parole. In other words, no time off’
for good time if he violates that parole.

Mr. Swrer. If you do not mind, that does not sound good to me,
massive retaliation. Co

Mr. Qwexs. No, no, please go ahead and restate it in your own,
terms. You have been very candid. T aimn sure we can arrive at a medium.

M. Sterer. What I believe is this should be done again in a dis-
cretionary manner. I will agree with you, many times good time is re-
stored. Many times a man is reparoled. The fact of the matter is T
voted on a man the other day on the same sentence, the fourth repa-
role. He is doing a lot of time, but he has failed three times and we have:
given him another chance.

Mr. Owexs. In effect, a man could serve 2 years of a 10-year sen-
tence, for example, go on parole for 7 years; 9 years from the time cf
his original commitment, his parole could be revoked and he could
serve theoretically 8 more years in prison. That is a total of 17 year:
on a 10-year sentence.

Mr. Srerer. That is corréct. This could be done.

Mr. Owexs. Is there any study which would back up the importance
of maintaining that vight of massive retaliation? I am sorry to offend
youinthat way. It is a massive club over his head.

M. StaLer. No, that is right.

Mr. Owexs. Ave there any studies which would indicate that that is.
helpful to you '

Mr. SterEr. Not to my knowledge.

Mr. Owexws. Or that could justify that type of thing? v

Mr. Srene.. Not to my knowledge. There has been no study made
on that.

Mr. Owexs. It is basically the gut feeling of those who are in-
volved in this?

Mr. Srerer. That is right, and as I say, that is not the best way to-
make decisions.

Mr, Owens, I am not sure which you—-—

Mr. Srerer. That the gut-level decision is not the hest way.

- Mr. Owewns. Do I understand you to say that that is the basis on
which you say it is good to retain that club over a parolee’s head?

My, Sterzr. No, I say this because these people, being candid again
and honest, and T hope with some knowledge, are not the people who
are known for their honest convictions or the things that they want to
do to get along. They are not uzknown to us as people who might do
things unless there was some way to handle it.

Ifor example, I can tell you about a case that I know of—and I know
there will be many—that said, “Oh, if I get out there for a week or two,
I donot care, 1f T come back: I want to get out once in & while.”

Actually, there is no real reason for a man, sometimes, for a man to
want to go from prison. We make mistakes, incidentally, in granting
paroles, too many mistakes. If we did not, we would not have this
parole failure system that we have. And I think we have to have some-
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way to correct these mistakes. I am not criticizing the courts for the
amount of time they give these people swhen they come to prison.
Sometimes we release them when we should not have released them.
e find a man gone back out on parole, too many meén go back out on
parole, wlio have not even made any attemypt to change their way of
thinking, have no idea of doing that. So I think we have to think
about the protection of the man on the street and the woman on the
street where some of these people are concerned. I think many people
in my position, the first thing you must think about is the person in-
volved, the guy we are talking to. But I think I would be in gross error
if T ever forgot that this man is in here for stealing somebody’s prop-
erty or knocking somebody on the head. And if we turn him out and
find out that he still has the desire or the inclinations to do things like
this, I do not think it is wrong to put him back in there and say, “You
are going to have to stay. And I do not believe that we should just
be allowed to let this time run.”

Again, I feel very strongly that the man has to have some hold
on him out there to make him want to get along, to make him try a
little harder. . .

Mr. Owexs. But that is a gut feeling, which you say is very bad.

Alr. Sierer. But that is a gut feeling based on a lot of experience.

Mr. Owexs. I understand. Do I sense in you a philosophical objec-
tion to the concept of time off for good behavior, then? v

Mr. Sterer. I happen to believe good time in prisons is good. Now,
T may be in the minority on this. I think that our statutory good time
thatis given is good. o

Mr. Owexs. That is an incentive for rehabilitation? .

M. SterEr. Yes. I think it is an incentive to—that word “rehabilita-
tion” bothers me, because I am not sure we do all these things. T think
it is an incentive before a man that is made for behaving, not making
wrong turns on the street because Lie will get pinched and it will cost
him $25. I think it is an incentive to make him think and want to get
along sometimes. But to use this as a method of rehabilitation, it has
some value, I am sure, because it is a reward for behaving yourself,
cetting along, but I am not sure that it is all that strong a rehabilita-

7o measure. . .
mf%ﬂteI slt-ill would hate to run a prison, myself, without this ability
to aive wood time or rewards for people who are trying to get along
anel helping us get along in these prisons. )
‘mP}I]r.e lg)W]?NS. %Fhen W%ly the Qb}je_ction to time off for good behavior
on parole? Do not the same criteria that you just talked about apply

ms parole? )
tolf\ii?mé?;g;l]lﬂ TWell. T think it is entirely different. The people who go
out on parole, our concept of parole is, you are out t]]elie,‘ you h‘fwle sé
job. voit have a hope, you are back with your family. Ever ythmg‘z t m‘t
anvbodv else has you have, other than the fact that you have to repor
or a while. Wo can take a man off pavole, sir, any time we want to,
and we do take them off parole. We no longer supervise. :

So T think that if T am capable of making a parole, that is something
T do not have to have. That is just my philosophical feeling about the

& k3 y . .
thi]\?gqin. that is what it is. Tt is a_philosophical feeling. I feel that -
wav about it, bnt T can be wrong on that. )

AMr. Owexs. Okay. I have one other very short question.
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Under your model, your pilot project, there will be no1 a‘t’Eornloys
appointed under any cirecumstances fpr indigents, as I understand.

Mr. Sierer. For the parole hearings?

Mr. Owexs. Yes.

M. Srerer. That would be correct, under ours, yes.

Mr. Owens. Under your model proposal.

Mr. SIGLER. };‘(les ’

Ir. Qwens. Thank you. ;

?\{1 (KASTENM.EIER. The gentleman from New York, Mr, Smith.

Mr. Sarrriz Mr. Sigler, thank you for coming here today and giving
us the benefit of your experience with prisons and parole over a great
many years. .,

There was one statement, as 1 remember, that there were some wit-
nesses who appeared before this committee last year who said that
perhaps we ought to give up the whole parole system. I would like to
ask you, from your experience, de you think that parole can work in a
majority of cases if it is properly done, if perhaps we experiment in
ways that you have alveady started and this committee is talking
about? ) i

Mr. Sterer. I think it can, and T think that the sincere interest that
people like you are exhibiting and doing what you are doing 1s going
to help, for a lot of reasons. ]

In the first place, you are going to see eventuallv, at least, that the
right kind of people are doing work and you are going to see that they
get the tools to work with. I believe this. ) .

Parole has been the poorest financed part of corrections, in my
entire experience. It is kind of a stepchild of corrections. Who gets
the money? Institutions get all the money. And I am not saying that
thev get too mneh, but T am saying that parole over the country—not
in the Federal Government : T am not talking about that—in the States
where I have been, especially my home State. I happen—in the last
5 years. sir, I was director of corrections and I had parole under my
general supervision. Tt was the hardest thing in the world to sell the
legislature on getting more parole supervisors. ‘

One of the bad things that we have in our country today, and T was
glad to see the Congress give the Probation Department not all they
needed in my judgment, but a vast expansion of the probation section.
TWe have too many people under one man or one woman out there.

My, Sarrrir. You mean probation or parole officers ?

Mz, Sranir. Both, ves..You have too manv subjects under each parole
officer and each nrobation officer, generally speaking. I believe the
average in the Federal now, even with the new expansion, is around
70 or maybe more. And that Js way too many.

Fow are you going to supervise 70 people on the street? o

My, Sareprr, Mr. Sigler, in that connection, at the present time in the
TFederal Government and the Federal parole systemn, do we provide any
connseling after a man is on parole except for this overworked parole
officer? '

My, Sraren. To mv knowledge. no sir.

Mr. Sacrrrr. Would it be a good thing to have counseling ?

Mr. Sterir. Of course, I think thatthe movement that is taking place
in some places is good, and that is the public—what do we call them?

My Sarrrrr. They are volunteer workers.

e T TR
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Mr. Sterer. Now, some of them are no good, as you well know, but
a good volunteer worker, in my judgment, is as good, if he is interested,
as a good paid probation officer. And I have seen this work. But we do
not have a good, well-organized—in my judgment at least—volunteer
system anywhere.

Now, the attorneys of the country, the young attorneys, at least,
present are interested in this. And I know they are working at it.
I do not know how much success it has enjoyed. But I do know that
these are the type of people that can help people, because they are
intelligent. A man who will tale his own time, without pay, to help
me is going to be appreciated much more than you if you are paid to
do it. So I believe, yes, this can help.

To answer your question, I think that parole—I know it can be
improved on, because we have so far to go. I believe that we—ive
believe that we finally are coming into something in this guideline
business, first in selecting the proper people for parole. We believe that,
based on very limited experience, and if you asked me to prove it, I
could not prove a thing to you. But I will see that you get this material
that we are using. Mr. Hoffin:mn is our research man and heads it up.
e has been working along with two of the best research people, I
suppose, in America—>Mr. Wilkins with the State University of New
York at Albany, and Mr. Gottfredson who is now at Rutgers. They
are, incidentally, still working with us as advisers on this thing.

We believe that we are beginning for the first time to use a scientific
approach for decisionmaking. This is the first time that I know any-
thing like this is being done. And this is just one of the reasons that T
am sort of pleading with youto give us a chance with this.

I do not say to you that I know this is going to work. I do not
Imow. T can say to you, though, that based on the last 7 months now,
with the five institutions that we have worked with with the Federal
Government, with the Bureau, the staff at the institutions are happy,
the inmates are happy with it. They think it is a great step forward.
Those people are.

Now, the ones that we are turning down with this process are not
going to be any happier than those that we turned down under the
other system. But we think—ve know we are being fair, because in
the guideline system, unless you can give good reasons in writing
why you do not stay in'these guidelines now, we say, you are staying
in them. It malkes it fair.

TFor example, you and I are Parole Board members and you are a
liberal and I am conservative in my voting. So I maybe have been
voting to keep them in a little longer than maybe I should and you
have been doing the opposite and maybe voting to turn them out a
little quicker than you should. This guideline procedure that we
are using, based on the study of 5,000 cases to begin with, is bringing
you in on this side and me back on this side, and the man today knows
he is getting at least a consistent judgment on his parole. That is based
on these five institutions.

The assistant to Mr. Carlson, who in my judgment is probably
closest to this, told me the other day that this is the only—no, he said
this is by far the best thing that has been done. The only thing about
it is, he said, we are getting letters not only from staff, but inmates
all over the country are wondering, when are you going to put this

28-049—~—Td——11
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system 1 aq over the country? So it is getting some favorable ve-

sponse from them. L .
pMzny T read this to you? I da not know what 1t 1s, but it hag heen

handed to me. . . .

This also removes some of the uncertainty of the indeterminate
sentence, too. You know, in other words, we hear a lot about disparity
in sentencing procedures. Again, judges ave like Parole Board mem-
bers, some of them are more conservative than others and some are
more liberal. But again, the judges with whom we have talked about
this like this. They like what we are trying to do.

Youare from New York, sir?

My, Syrrrm. Yes, I am.

Mr. Sierer. Well, I was at a Judicial Conference of the Southern
District not long ago and we talked to the judges about this thing
and each of them asked us to send all the material that we had to each
of them when I got home, simply because they said this is the first
time that anybody has tried fo do anything in this way and the
judiciary should have done it a long time ago. And we sent it to them.
And we have not heard too much about it from them, but they were
interested. Tven a prosecuting attorney in this city has asked for
this, just because he thinks that we may be on the right track from
the standpoint of doing something consistently and fairly. And that
isas far as we haye gotten.

Mr. Sarrm. I think we all congratulate you on this effort, this
initiative to try to make the system more rational, provide guidelines
so that the inmates know some of the ground rules, and also providing
rights of appeal and so forth.

It seems to me that this committee, a couple of years ago, started
helping you by allowing, as I remember, the hearing examiners’to
hear a parole application without the presence of a member of the
Board. Isthat not what we did ?

My. Sterer. Well, you—at least the Congress—gave us money to
hire eight examiners. I am not sure of that. 1 was not here when that
happened so I cannot say.

Mr. Ssxrm, This was about 3 or 4 years ago, but we started this
thing off. T am interested to hear that you now want 30 examiners?

Mz Sterer. Yes, because, again, they are overloaded.

Mr. Sarrrm. T do not know how the Board ever did it without any
hearing examiners at all. Well, you did not do it. That is what
happened,

Mr. Sterer. That is the answer.

Mr. Sarrra. Now, just two short questions. You said your cost was
going to double under your new proposed program, and I would
expect that that is going from 8 to 30 hearing examiners.

Mzr. Srerer. That is part of it.

flt\:,fl:. Sl)ZLITH. Plus supporting personnel—typists, file clerks, this sort
of thing ¢

Mr. Sterer. Right.

Mr. Sarrrm, The other thing was, in your statement, you said that it
was _your opinion that the Parole Board should not be made inde-
pendent because you appreciated the administrative support of the
.t]ius{?ig:ea Department. What kind of administrative support would

1at be ? :
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Mr. Szermr. Well, frankly, we work with them on the thing that I
just told you. They are going to support us in getting this money. They
have bought our concept of what we should do and they have
helped us '

Mr. Syore. I suppose another example would be in regard to your
prepared statement, in which you say Justice Department attorneys
prepared it, subject to your supervision and correction. .

Mr. Sterer. Well, I think that would be fair, because I have tried
to sell the Justice Department like I am trying to sell you, frankly,
on this concept, because the Board of Parole at this point in time be-
lieves in what we are doing. We do not know again—I want to make
this real clear, because I do not want anybody sitting on that side of
the desk thinking that I am absolutely certain that I know what I am
talking about because we have not been at it long enough. All the
signs point good and it takes—you know, when you ask to have your
budget doubled because you want to increase the size of your personnel
100 percent, this sort of thing, that takes some support. This would be
one reason, yes.

Mr. Syrre. Thank you very much, Mr. Sigler.

Mr. astenymrer. The gentleman from Towa, Mr. Mezvinsky ?

Mr. Mezvinsky. Thank you, Mr. Chairman. I know we have another
witness, so I will be brief.

As a new member, Mr. Sigler, I appreciate the comments and also
commend the members that have been here prior to my presence who
have done a tremendous amount of work. I will initially lead off with
recidivism. What is the percent of recidivism? IHas it changed, has it
increased in the last year, has it decreased ? What has happened with
it in the last year?

Mr. Sierer. That I cannot tell you. I can tell you about the success
rate as far as people living out their paroles are concerned at this
point in time. And I cannot give it to you 100 percent or absolutely
perfect, because I do not have it in front of me. But we have two d
visions m the Board of Parole—Youth and Adult. In the Youth Di-
vision, for the most part, our members or examiners see these people
soon after they get in, and especially within 90 days if they are sen-
tenced under the Youth Act, either one of them.

They will set them off such and such a period of time. The second
timne around, almost 100 percent, I can say 97 percent and be safe, they
will parole him. This is not contract parole by the books, but actually,
it is, because we see them on time and set them off and say if you do
so and so, the next time they come around, we parole then.

Our success rate there is about 64 percent—this is the result of a 2-
year study. In other words, 36 percent failure in the youth. But this
is turning most of them loose on the second time around, serving a
short period {rom the standpoint of their sentence, we will say maybe
20 percent of their sentence. i

Then from the standpoint of the adults, 78 percent of our people
who are being placed on parole now are successfully completing their
parole. On the face of it, it would look like the recidivistic type of
adult prisoner is doing better. But this is not true, because we do not
parole as many in the adult type.

So the figures look good, but they are not. So that is about the wasx
we are doing from the standpoint of successful parole.
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‘Mr. Mezvinsky. I think your project may yield some answers on
recidivism, Ve should have n clear picture of what is happening. So
I would request whatever information you could give the committee
concerning that.

The next item, I want to focus on is independence. T cannot under-
stand why you have to tie yourself to Justice. Do you not understand
that if you are a prisoner and those that are prosecuting you are part
of the Department of Justice, that without a question, you have the
Problem as to what faith they have in the parole process? I mean do
you not understand that a person who has been prosecuted by a Fed-
eral agency which is under the Department of Justice and now is hav-
ing a hearing before others who are also under the Department of

Justice, that he will have questions as to their objectivity ?

M. SterEr. I understand. .

Mz, Mezvixsgy. So why do you fight so hard against independence?
T do not understand it.

Mr. Sterner. Sir, I am not fighting that hard.

Mr. Mezvinsky. Your statement is very clear, we do not share——

Mr. Sterer. That is right, and T believe that, and I have tried to ex-
plain why I'believe that.

Mr. Drivax, Why!?

Mr. Mezvinsgy. Why ? That is what we want to knovw.

Mr. Sterer. As I say, mavbe I did not make that very clear.

Mr. Drrvax. Tt was not-clearatall. Why?

Mr. Stener. Well, again, I want to be candid. I do not feel that there
is any pressure, any more pressure from them than there might he
from Members of the Congress, for example. There is nothing to say
that anybody in this United States cannot come to the Chairman of
the Board or a member of the Board and tell him, I know so and so
down at suchand such a place, he has been there such and such a length
of time, and I think he should be paroled. My experience over the
vears, only in State government, has been that with a small operation
like we have, we are better in—1I always like to operate in the State
government under an umbrella situation under a department of
institutions.

Now, I will answer vour quesfion this way: I do nnderstand that
the man in the institution would be suspicious of provle who are rep-
resenting the Department of Justice. T understand that, yes.

Mr. Ramseack. Will the gentleman yield ?

Mr. Mezvinsgy. I am glad to yield.

Mr. Ramseack. I gather from your remarks that you believe that
there is a valid reason to be tied to the Department of JTustice. Tast
vear we had a separate bill setting up a juvenile institute and some of
the people from LEAA said we would be better off not having an in-
dependent juvenile institute because it is easier to get financing if you
are under the Justice Department umbreila. And honestly, from listen-
ing to your remarks today, I just get the idea that you feel that be-
cause you are part of the Justice Department, you have sold them on
the need for 30 hearing examiners and they are going to go to bat for
you in respect to your funding. Is that what you are saying?

Mr. Sterer. Well, Mr. Railsback, not exactly that way, but I sup-
pose I would have to say this to you. If I have somebody fighting my
hattles for me like the Administrative Division of the Department of
Justice—and that is their function, as you know—-—

R A e S R

161

Mr. Ramepack. I think what you say is true. However, this is what
concerns me. I am not sure that I agree with your position.

M. Mrezvinsky. I do not want to belabor the point, and I want to
say, just for the record, that if the main purpose is to provide the pro-
tection for the prisoner and for his rehabilitation, and if the argument
is simply that Justice can give you the muscle to receive the funds,
then I thin's the basic purpose of parole is being subverted.

With that, I will yield back the rest of my time.

Mr. Drivaw. May I make one point?

Mr. KASTENMEIER. Yes.

Mr. Drivax. I do want to belabor the point. T think it is essential
to our deliberations here. I think that it 1s very relevant to point out
that yonr predecessor, kr. Reed, said to this subcommittee in the A pril
1972 hearings, and I quote:

One of the things I did request before accepting reappointment by Attorney
General Mitchell was that there would be an examiner system, that we would

have additional manpower as well as the research project that I have alluded to
this morning. . . .

Andhe further stated :

There were many other areas that were a part of the understanding with At-
torney General Mitchell when I accepted reappointment. . . .

That shows me the necessity of independence. Mr. Reed came on
the Board only after he had gone to the prosecutor and cbtained the
conditions of his employment. And the continuing conditions of your
employment, anyone’s employment, depends upon the Attorney Gen-
eral. T think that is precisely the reason why we want an independent
Board. You have not given any reasons, with all due respect, sir, why
the presexni situation is acceptable.

I'would like to asl one last thing. What individual, precisely, cleared
your testimony this morning in the Department of Justice? To whom
did you submit this and who cleared it ?

Mzr. Sierer. Nobody. I cannot tell you.

Mr. Drinax. It was cleared? It was submitted to someone in the
Department of Justice? Mr. Reed conceded that point a year ago here.
The chairman asked whether he had cleared his statement with anyone
in the Department. Mx. Reed said “yes,” that he was required to clear
it with somecne.

Now. I am just asking, who clears it.?

My. Szerer., Well, I work with two lawyers in the Department of
Justice.

Mr. Barry will answer that question, because he knows better than T

Mr. Barry. I will try to do my best, gentlemen.

Like any other comment on legislation, it merely clears through the
Deputy’s office, where the congressional liaison with Congress takes
place so that we are talking a consistent position in this legislation, this
proposed legislation, with other proposed legislation, like FL.RR. 6046,
the administration’s bill for the reform of the entire criminal code,
which contains parole. This isa regular, standard operating procedure.

Mr. Drixax. Mr. Barry, this proves my point, that you have to clear
with the people who represent the Attorney General, represent the
prosecution. So this all demonstrates the precise point that we have
made in the bill, that the Board should be independent, that you should
not have to clear the parole functions.
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This is precisely the point that has been made here this morning,
that we heard all over the country in Federal prisons. They do not
trust the Parole Board because it is the creation of the Attorney
General.

Mr. Saorm. Would the gentleman yield?

Mr. Drinan, Yes,

Mr. Sarrre. This is a philosophic argument, of course, and it would
seem to me that unless there has been some showing in the hearings
that you have had and so forth that the prosecutor, having finished nis
job of having convicted a person, his job is finished unless he has a
vested interest in constant harassment and so forth. It would seem
to me that even though the Parole Board was under the Justice De-
partment, it is an entively diffevent function of the Justice Department
and I would say perhaps has an attribute of the name of the Depart-
ment—that is, Justice. Becanse I think it seems to me that once a
prosecutor has finished his job and secured a conviction, he is through
with that case. Then from then on, parole, probation, the other aspec?ts
are not his business.

But here again, it is a philosophical argument.

1\;[1}.‘ Drivaw. Kixcept that 2 years ago and continuously, the Attor-
mney (eneral, John Mitchell, was saying how the Parole Board was
going to be run. Mr. Reed went and asked for something and it was
John Mitchell who said that the Parole Board shall be run thus and
so, That is not discontinuing the role of the prosecution.

Mr. Sarrrm. No, but under the organization of the Parole Board as

it has been set up, of course, you go to the head of the Department in

which you are for approval of what you are going to do. N y
3 you ; at you s . Now I do not
see anything bad about that. You may be p(?rfec?;ly right, that an iln-
dependent Parole Board would be better. But I do not really think
except to the extent that an inmate may not trust the Dep artme.nt——but’
this ;,vould have to, I should think, have to be proved by the results of
thi'i;_ an‘IQJG Board and what actions they took. |

Mr. Kastenymerer. That concludes the examination of i
Slglqr. I would like to ask the Chairman, since we have 112321:1“%:{.;]}
% ]:mgmg, somewhat philosophical, at times, discussion and dialog
t his morning, whether, confirming suggestions he made about the mote

echnical aspects of the bill, we might be in touch with him by the staff
and whether he would be available for a further session which will
deal more techn_ica,lly with the bill? Would you or your counsel ?

%%r SIEGLER. Yes, probably both of us. .

Ir. Kastenamier. We will appreciate it. I think basi if-
f,qrence. ‘this morning is that having seen what tllaigascéll)lcyortg:lrgifgfe
; ‘12319;1 in t%rﬁ%oftcorrect%ons throughout the country in the Fede:rfxl

vstem, we felf that a qnantum jump forward was tial i :
the form of the structure of the par y 5 sosential in terms of
C I parole system and its procedur
the lines of certain court decisions. This being procedutes, 1ong
certa - This being a government of la
1}1115111%121:1 ‘é)of Eﬂiﬁ’ (ﬁ?es?gmed ftc 111s émpg)rcipriate thbat tiere be znelltag(i)sflit?i::
g stion of what, both procedurally and structur
313 Fetderal‘ parole system might look like. We preyferred tllgghllai)%gf
0.1’5111 1.0 proceed somewhat more tentatively along experimental
3113;11]1; sq}:llari)ugh gour fxg'ﬁl aﬁhllumstmtive efforts, lzfuchblle as they
18 and have been. I think this i ial differe
us and that we surely seek the same elitsisfjhe sssentiad difference betwosn
Mr. Stezzr. I am sure that istrue.
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Mr. Kasrensremer. Following this committee meeting, we would
like to get in touch with you as to an appropriate time for your
appearance, suitable for you and the committee. In any event, this

morning, we are deeply indebted to you for your appearance, Mr.

. Chairman.

Mr. Stezer. Thank you. May I say, it has been stimulating.

Mr. Drovan. Thank you very much.

Mr. Kastensmrer. It is rather late to be calling our next wit-
ness, Mr. Antonin Scalia, who is Chairman of the Adwinistrative

Conference. . )
T would ask Mr. Sealia to come forward. We can discuss how far

we can proceed today. . ;

Again, the Chair, in behalf of the entive committee, would like to
express our thanks to Chairman Sigler for his appearance.

Mr. Scalia, with your advice and consent in the matter, let us
attempt to proceed. We may be interrupted by a quorum call or a vote.
At that point, we can determine whether to proceed further this after-
hoon or whatever is your pleasure in terms of your own problems.

TESTIMONY OF HON. ANTONIN SCALIA, CHAIRMAN, ADMINISTRA-
TIVE CONFERENCE OF THE UNITED STATES; ACCOMPANIED BY
RICHARD K. BERG, EXECUTIVE SECRETARY

Mr. Scarza. That is fine. I am ready to proceed whichever way suits
your convenience.

. ICASTENMEIER. We have your 18-page statement, with various
materials attached.

My. Scaraa. Yes, sir. The attachments do not need immediate exami-
nation, I would not think, and I will try not to cover the whole 18
pages during the course of this testimony.

v, TasTeNyEER. You proceed as you wish. In any event, your
entire statement, with attachments, will be made part of the record.

[Mzr. Scalia’s statement appears at p. 1 98.]

Mr. Scarza. Fine.

Tn the course of proceeding, you have your own rules and your own
desives. T am sure, but as far as I am concerned, I do not mind being
interrupted as I go along. I do not rattle very easily when I am read-
ing, anyway. ~

Mr. Chairman and members of the subcommittee, T am grateful for
the opportunity of testifying concerning parole reform legislation.
The Administrative Conference is, as you know, a permanent, inde-
pendent Federal agency, charged with studying the administrative
procedures of Federal agencies—and making recommendations for
improvement to the Congress, the President, and the agencies.

Parole has in the past been insulated from the critical analysis of
those concerned with problems of administrative procedure by the
assertion that it was a privilege, a matter of grace, neither to be ex-
pected, nor to be earned, granted without necessity rhyme or reason
at the indulgence of the sovereign. Since no prisoner had a right te
this hoon, none could complain of its denial, However accurate this
view may once have been, 1t surely no longer comports with the real
place of parole in our criminal law.

Parole cannot be viewed as simply a windfall. because in fact the
entive penal system is premised on its availability. Congress pre-
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seribes maximum sentences and judges sentence individual defendants
with the Imowledge that parole is available and in the expectation that
& prisoner who demonstrates his desire for rehabilitation will not
serve the maximum term or anything approaching the maximum.
Grants of parole are not a series of random acts, but a major and regu-
lar part of the administration of our system of criminal justice. The
U.S. Board of Parole conducts annually about 20,000 proceedings
’rela,twg to the grant, denial, revocation or continuation of parole.
The Board controls approximately two-thirds of the time actually
served under fixed-term Federal sentences and all of the time served
under indeterminate sentences. Thus, the actions of the Board have
greater and more immediate impact on the average Federal prisoner
than the action of the court which sentenced him. The exercise of such
authority is a fearsome responsibility, and every effort should be made
to assure that its exercise is rational, evenhanded and consistent with
our notions of procedunral fairness.

A little over a year ago my predecessor as Chairman of the Confer-
ence,, Roger C. Cramton, presented testimony to this subcommittes
concerning parole reform legislation similar fo that which is now be-
fore you. e described a Conference study of the procedures of the
U.S. Board of Parole, and a proposed recommendation arisine from
the study which was to be considered by the Conference at its June
1972 Plenary Session. The proposal was in fact adopted by the cl”‘on—
ference, as 1ts recommendation 72-3, without chanoe and without:lis-
sent. I submit a copy as an appendix to my testimole. I will not cover
;tlha,t 1p(f)}'tmn of my prepared statement which summarizes the recom-
! w}ietllllci‘rtl;.lon’ because I think a1l of you gentlemen are broadly familiar

I would like, however, to descri :
th(ge 1'ecommen,£1ations ililplementeg.e PR subsequent efforts to have

9 > 3 N
G onntg 1;113765&131 (.félwe; 101 ansmitted the r.econnnendzit1011, after its adop-
s bo 1airman of the Board, George J. Reed. In October
we received a reply from Mr. Reed’s successor Chairman Sigler, who
has just testified before you, substantially rejecti Fout pro.
P?ES&IS' I submit this correspéndenc; for tl}lrelféggrlc{l%c;rtrl(},tﬁﬁrqgli‘tll; r':)I;
. Ry " LM Ws ¢
%‘,lilore;nal memorandum comparing the response with the recommenda-
s b, o o o Bl 4 £ pointy b
as by procedures, votes
15 minutes exactly, rather than 30 minutes which £
ht';(i}le1 ;nsoé'](; :mle t_(i):tcomp.lﬁte or continue testimony.
ommittee will r i ring N 1 ;
mony until 1:45 this“a»ftell(‘algii tl::s }ﬁgﬁ?gfh&ri\,d . S1@&11&‘8 festi-
Until 1:435, then, the subconnni’ttee stands in rece\svs(? il zeconvene.

2 quorum
and quorums take
ormerly gave us a
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Mr. Kasrenaerer. The Subcommitt ivi
ST BIER. 1ttee . iber
the Administration of Justice of the ¢ o jonxts, Oivil Liber
reconvene.

When we were interrupted b > i
] Oy quorum call, Mr, Scalia had ¢
a point at the top of page 4 in his prepared statenclrélli‘rc‘i li\}cll ;

if you will do so, we uree i
A , ge you to continue at that poin
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I would like to take care of a matter of courtesy that I omitted this
morning in my haste to get in as much as possible before the bell.
With me I have Mr. Richard Berg, Executive Secretary of the Admin-
istrative Conference.

Mr, Kasrenyemk. We are pleased to have Mr. Berg introduced.

I neglected this morning to say, as a preface, that this subcommittee
feels particularly close to the Administrative Conference. We have

authorized ceilings in the past and have had some oversight of its

work, we have been very favorably impressed with the former chair-
men and Mr. Cru:-ton and yourself, Mr. Scalia, and we have noted
the increase in the duties and the responsibilities of the Conference
and in the work that you have gone into and we are very pleased to
welcome you here today.

Mr. Scarza. Thank you, Mr. Chairman. As you know, the feeling
is mutual and we’re happy to be of any assistance to this committee
in parvicular. In this morning’s episode, I think I made reference
1o the Conference’s recommendation which you are familar with, and
I was about to discuss the efforts we had made to implement that
recommendation. It was adopted by the plenary session of the Con-
ference in June. On July 5, 1972, we transmitted this recommendation
‘to the then Chairman of the Board, George J. Reed. In October, we
received a reply from Mr. Reed’s successor, Maurice I. Sigler, reject-
ing substantially all our proposals. I submit this correspondence for
the record, together with an internal memorandum comparing the
response with the recommendation. They are attached to my prepared
:statement. We have since that time

Mr. KasrenmemEr. Mr. Scalia, one thing you did this morning,
whether you were well advised to do so or not, is to say that you
might be interrupted in your presentation.

My, Scaria. Yes, sir.

Mr. Kasrenseer. In your short experience in the Conference, is it
-common for agencies to substantially reject your proposals? Is this
‘sometimes done, seldom, or how would you characterize it?

Mr. Scarxa. T would think seldom would be a little too optimistic. T
would say sometimes it is done. The problem is this: Most of our
recommendations have not applied to individual agencies. Most of them
‘have been of much broader applicability—to a lot of agencies whish
all have different problems, and for all of which the recommendations
‘may be desirable but in different degrees.

I think it is fair to say that those of our recommendations that have
been narrowly directed to a particular agency have generally been
adopted. In fact, one of the recurrent debates that occurs within our
membership is whether we ought to devote our attention to broader
problems such as rulemaking of general applicability and public access
“to the process—whether we ought to get into these broad-based prob-
lems in view of the fact that it is much more difficult to implement a
generalized recommendation. As our experience shows, it is much
easier as far as implementation is concerned to get into one particular
agency, do a complete job, and direct our recommendations specifically
to that agency. Narrowing it to that class of recommendations, I think
it fair to say that seldom has the recommendation been totally rejected
as was the case here.
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On the other hand. as I say later in my testimony, I don’t mean to
imply that the Board is at all outside of its rights in doing that. We
are only supposed to recommend and not to decree. I also should add
a fact which I do not have in my prepared testimony but which appears
from Professor Johnson’s report which yon saw last year: The Board
was very cooperative in our study. They did afford our consultant,
Professor Johnson, every courtesy and let him look into every aspect
of their operation. I certainly do not claim that the Board did not give
this matter thorough consideration. I do say, however, that the fact
is that they have, according to their October letter anyway, substan-
tially rejected everything that we concluded is necessary.

Mr. Kastenmerer. Perhaps I should let you conclude your remarks
on this point rather than try to anticipate something regarding rec-
ommendations that are accepted or implemented.

Mr. Scarza. Alright. I think the interruptions would be especially
appropriate later on where I do have a number of individual points,
one by one, in this particular area. I thought the whole process might.
move faster if we just jumped in as we handle each point. This whole
first part is of a piece, I think.

Since receiving that letter from Chairman Sigler, we have attempted
to induce the Board to change its mind by working through its parent
agency, the Department of Justice—where, I think it is fair to say. we
found in some guarters more sympathetic ears. This effort, however,
has ultimately yielded little fruit. We have been advised informally
that Justice has made a final decision concerning the extent to which
it will seek implementation of our recommendation—to wit. only to
the extent of permitting the assistance of counsel at the parole hearing.
This seems to us of minor consequence if none of the other changes pro-
posed in our recommendation is adopted. Without published standards
governing parole, without access to the file that shows how those stan-
ards apply to the particular case, and without any requirement that a
reason for denial be given, a lawyer would know neither what prin-
ciples to address nor what alleged facts to refute.

Mr. Corex. Mr. Chairman, I don’t want to interrupt the testimony,
but this is a point that concerned me during this morning’s testimony.
I noticed that there is a difference between your recommendations m
that you talk in terms of counsel whereas the testimony this morning
from the Parole Board tallked in terms of a representative or an advo-
cate and then later Mr. Sigler indicated that the advocate could be an
attorney but only if we recognized that the attorney as an advocate can-
not act in an adversary capacity. Now, the question that I raise is what
is the significance of allowing an attorney or any advocate or any repre-
sentative to attend a parole hearing if there can be no challenge to
issues of fact? )

Mr. Scarza. Yes, siv. Well, it was my understanding that what Chair-
man Sigler said was that they were going to allow attorneys as we
recommended—or at least in their pilot program, which is not quite the
same thing as saying that they are going to doit.

Mr. Comen. On page 5 of Mr. Sigler’s testimony, he indicates “As
long as he realizes that parole release determinations do not. and
should not, involve an adversary presentation of issues of law or fact.”
The question I raise here, most administrative decisions, in terms of
why go to the problem of setting up an appellate review system where,
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for the most part, it simply confirms the finding of fact unless you
have clear convincing evidence to overturn them. If the prisoner isn't
allowed to challenge the fact upon which the Parole Board is going to

Dbage its findings, we engage in a rather meaningless effort.

"Mr. Scarza. Well, T can confess not to be clear on what the Board
intends by allowing counsel, but with regard to that narrow limitation
that you just read, I do not interpret—I did not interpret that to mean
that the lawyer couldn’ participate in the proceeding. I interpret it to
mean—>perhaps too optimistically-—simply that the Board was not
going to change the proceeding into a formal, on-the-record, adversely
type proceeding. That would be like a court trial with a right to cross-
examine. That 1s something, by the way, that the Administrative Con-
ference does not purport to cesire either. I think there is a general
agreement that the proceedings should still be generally informal.

I did not interpret the chairman’s comments as pessimistically as you
did. I would assume that the lawyer could comment on the facts
provided he doesn’t intend to do it in the normal formal courtroom
fashion—making formal objections, seeking to cross-examine, to sub-
pena witnesses and so forth. I thought that was all the limitation was
meant to imply. As I say, right now, it is somewhat vague and we will
have to see what it really means. In any case, I think in that comment
I just described what the conference intends—namely, that there be a
lawyer present, who can speak to matters of fact that are brought up.
Otherwise his presence is not very useful. But the proceeding is not to
be turned into a section 556 or 557 AP A -type proceeding.

Mr, Kasrexaemr, Further in relation to Mr, Cohen’s question, do
you feel there is value in having access to a lawyer, connsel, notwith-
standing the fact that these are not advesary proceedings?

Mr. Scarra. Surely. There are numerous informal adjudicatory pro-
ceedings where parties desire to have counsel present. Or even take pro-
ceedings that are much more removed from formal adjudications than
these informal adjudications—legislative-type proceedings before this
committee or any committee of Congress, where a witness often seeks
to appear with counsel. It doesn’t necessarily mean that you are going
to have a courtroom trial. I think the role of counsel before the Pa-
role Board, since it is not a legislative-type hearing, would be much
different than the role before anybody of this sort. But my point is
that to say it is not a courtroom trial is not to say you don’t need a lav-
yer orthat a lawyer is not appropriate.

Well, to continue with my description of what has happened since.
‘We have received no formal communication from the Board or the De-
partment on this subject since Chairman Sigler’s letter of October 20,
so I do not purport to give you their present position firsthand. I hope,
of course, it has changed. Judging from Chairman Sigler’s testimony
this morning, I gather it has changed. o

I might just describe briefly what I understand that present position
to be as compared with our recommendations. Apparently, Chairman
Sigler now says that the appearance of an attorney at the hearing is
acceptable and that a written statement of reasons will be given. Those
were two of onr key recormmendations. On the latter of them, it was
not clear from the testimony whether that written statement of rea-
sons will be public, which is an important part of what we think is
necessary. I expect that it is intended they will be public, but I think
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it is something that has to be checked on further. In any case, both
.of these changes, allowing attorneys and giving written statement of
reasons, as I understand Chairman Sigler’s testimony, only apply in
“the pilot program. I don’t understand that this will be done m all their
proceedings. This is just a part of their pilot program and pl}ot pro-
.grams are, of course, meant to try out things and 1f they don’t worlk,
vou drop them. So, I don’t know to what extent it can be said that these
Tecommendations have now been accepted. I don’t mean to demean a
pilot program. It may well be that at its current level of funding
there is no way the Board could do all of this except on a pilot basis
only. Maybe they don’t have enough money or enough personnel to
jump right in and apply it to all their hearings.

Mr. Dravaw, Could I ask a question, M, Chalrman.

AMr. Kastewareer. Mr, Drinan, o

Mr. Driwax. On page 4, you say that we have been advised in-
formally that Justice has made o final decision concerning the extent
to which it will seek implementation of our recommendation. I ask
you for a ballpark figure on the timing. We have had several Attorneys
General since then; when was this informal advice given to you?

Mr. Scaris. It was given just before the resignation of Mr. Klein-
dienst. I have not tried to reraise this matter before the new Attorney
General, T frankly did not think it would be appropriate. I think it
is an institutional position and I think or thonght it to be that and.

Mr. Drivan. He changed another thing. He wants to reinvestigate
Xent State now and I think, Mr. Chairman, it might be appropriate
for the subcommittee to find out whether he made the final decision
inoperative.

To what extent did Mr. Sigler change now that the attorney was
allowed and the prisoner gefs a reason. Those are the two points
ihat you feel he softened on.

M. Scanza. It seemed to me, from his testimony, that they are will-
ing to do that, though as I say it isn’t clear that he is going to make
the reasons public. I understand from one of the staff that is the
intent. If so, and if the reasons that are given are in sufficient detail
as set forth in our recommendations, then I think

Mr. Drinan. You have never seen a piece of paper?

Mr. Scaria. No, sir; I have not heard of either of these changes
in position until today.

Mr. Drixan. Thank you.

My, Scaria. If you read the letter of October 20, it was rather con-
clusive and there wasno use in pressing the matter further,

My, Kastenareer. Perhaps if the gentleman from Massachusetts
would learn of the Justice Department’s position but that position
vras not then public nor is it now. That is nothing you can rely.on in
terms of a formal printed statement, I take it. The only thing in
Writing7 you have is Chairman Sigler’s letter of October 20, is that
correct?

Mur. Scarrs. Yes, siv, that is correct.

Now, as to two other provisions in which Chairman Sigler said
that some changes are being made. First, there ave the guidelines which
he mentioned in his statement. I bave not seen these guidelines and
I am not sure how they read. They may be the equivalent of the
rules and standards that we suggest, setting forth the factors to apply
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to the determination that has to be made. If so, they would go toward
implementing our recommendations. Again, however, it was not clear
from the testimony whether these are intended to be made public or
not. It is essential in my mind and that they be made public, and that
would lead me to believe that they are intended to be made public.
I also understand from one of the staff people who was here, that
was the intent. If so, and if those guidelines are in sufficient detail,
then apparently the Board is willing to come around on that position
as well.

Last, on the matter of access to the file: As I understood the chair-
man’s testimony, he did not say that they were now willing to permit
that, e did say that he would favor it in principle if the problem
that some of these documents are not within the control of the Board
could be solved—that is, the fact that it is not up to the Board to
release presentencing reports and such other things.

It seems to me that this knot has to be cut at some point; somebody
has to start the ball rolling. The conference recommendation in-
cluded a recommendation to the judicial conference that the judi-
cial conference provide for sentencing judges to state whether and
what portions of the presentencing reports could be made available
to the prisoner. Now, frankly, I am not about to press the Judiciak
Conference to do that until it is clear to me that the Board of Parole
1s going to let the prisoner or the prisoner’s counsel lock at it because
I would be asking them to do an empty thing, to make available pre-
sentencing reports which the Board of Parole says it won’t let anyone
look at. So, it seems to me that at some place we have to break out
of the circle. And I don’t know why the Board could not begin by at
least allowing the prisoner and the counsel to use those papers within
the file that presently ave not subject to the control of some other
agency and would not raise certain other problems such as revealing
informants and so forth.

You might recall from Chairman Cramton's testimony last year
that we did take a very small sampling of some of these files, and there
was something like onlty 3 out of 81 that contained any confidential
material or any material that should not be given to the prisoner
or to his counsel.

Mr. Comen. It wasn’t marked national security ?

Mr. Scarra. No, I don’t think it was classified.

I think that brings you up to date as far as I ean, because I am
really telking about positions I am not too clear on when I describe
what the Board is now willing to do. But I think it brings vou up to
date as far as I can on our recommendations and the result of the
attempts to implement our recommendations.

As T said before, we have been established only to recommend
and not to dispose. We have no power, and no desive, to exact aute-
matic compliance with whatever we say. But when a recommendation
as well considered as this, as moderate, and as enthusiastically en-
dorsed, is wholly rejected by the agency to which it is addressed, L
think it our responsibility.to bring the recommendation and the re-
jection as forcefully as possible to the attention of the Congress. Our
proposal did not call for legislation. It was addressed to the Board
of Parole, and there is nothing in it, with the exception of that por-
tion dealing with the confidentiality of presentencing reports, which
could not be implemented by the Board under its existing authority.

s s epern bk
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Up until today’s testimeny at least, I could say it was my conclusion,
after almost a year of intensive efforts to secure implementation, that
this recommendation will, in fact, not be accepted unless the Con-
gress intervenes, I bring this to your attention both because this sub-
committes 1s now considering parole legislation and because the
Judiciary Committee has substantive ju.isdiction over the conference
and has demonstrated a sympathetic interest in our activities and
our effectiveness.

Mr. Kasrenaeier, Mr. Scalia, on the point you just made. unlike
clearly most other Federal agencies or entities, the Board of Parole is
now, and has been, in terms of responding to suggestions, defensive to
a fault. It had not been willing to admit that outside experts have in-
fluenced any of the changes, 1t has not been willing to concede that
the inquiries of this committee in the past Lhave led to anything fruit-
ful with respect to the attitude of the Board. It has not even been
willing to follow recommendations made in modest and reasonable
quantity by your Conference. It would, therefore, seem that the Board
even as to changes it makes, is unwilling to concede that any other en-
tity in or outside of the Government has contributed. I think this in-
sular attitude of the Board is very unfortunate and doesn’t lend itself
very well to working with other parts of the Government.

M, Comex. Mr. Chairman, may I add to your comments which I
ﬂnnk are quite accurate? It seems to be particularly striline and
ironie, that one of the greatest sources of prisoner frustration is that
of not giving facts or reasons for particular decisions made by the
Parole Board and T thouglit it ironic to look at their response to your
letter containing suggested recommendatitons for chapeine the pres-
ent Pavole Board. Their response to that letfer save 1o reasons for
their rejection of your recommendations. °

It is a source of frustrations right here on the committee and I am
certain it is to Mr. Sealia, but I was wondering, whether or not e
might request detailed reasons for that outricht rejection. T wonder if
we could request that? = '

Mr. KASTENMEIER. Yes; this indeed is one of several reasons why we
have requested Mr, Sigler to come back. We would like more. techni-
cal colloquy er dialog with him about the bill and other matters. This
statement and the exchange of correspondence on the recommenda.-
tions and other matters, will be an appropriate item of discussion |

Mr. SCAP’[A. AMr. Chairman, in this connection I am moved to .S’L\"
one thing in defense of the Board—iwhich also h:appens to be part (o.:f’
our recommendation: I have felt somewhat guilty in malking these
broad gage recommendations and describing the failure to imple
ment them, when I have recalled that at the time our consultmlntg
study was made, the Board consisted of eight Commissioners and (;iwht
Hearing Examiners to conduct approximately 20,000 pro v lings i
the course of a . There i thess Tommen ooy It

year ere 1s no way that these recommendations
could even be commenced with that kind of a-staff and T a | s
that the inadequacy of staff and funding has caused ’ch(3(]3on1'c1(tlc}1‘c1§£l€i
small. It could not do otherwise. I thinlk it must be borne 111 mind' th E
is an essential ingredient of the whele problem, and if we are ooii?d
to talk about making many of these Improvements without g sul?stant-’
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Mpr. Kastexamer. The point is well taken, you may continue.

Mr. Scaria. Let me now turn to the bill before you, FL.R. 1598. Title
I of the bill would establish an independent Board of Parole and make
major changes in Federal parole procedures. Its provisions are drawn
in large part from last year's bills, FL.R. 13118 and TL.R. 13293, on
which we commented at that time. I am pleased to note by the way
that some of the provisions of H.R. 1598 reflect our previous com-
ments. Title IT of the bill would amend title I of the Omnibus Crime
Control and Safe Streets Act of 1968 to prescribe minimum standards
for State parole systems as a condition of eligibility for Federal
grants. I will limit my comments to those provisions of the bill which
deal with Federal parole procedures and will not deal with matters
of substantive parole policy—on which we have no particular ex-
pfrtise—or on the proposed wnendment to the Omnibus Crime Control
Act.

I should emphasize at this point that the assembly of the confer-
ence, which adopted our recommendations and which alone has author-
ity to make formal conference recommendations, has not had an
opportunity to consider this bill. Consequently, the views I express
are those of my office but not necessarily those of the full conference.

Let me first call attention to some of the organizationai and struc-
tural provisions in the bill, TL.R. 1598 would create a Board of Parole
as an independent establishment in the executive branch, severing ity
present connections with the Department of Justice. The Board would
consist of a seven-member National Board and five Regional Boards of
three members each. As under present law, members would be ap-
pointed for 6-year terms by the President with the advice and consent
of the Senate, and there is no provision that members may be removed
only for good cause. The principal functions of the National Board
would be to establish general policies and rules for the Board of Parole
and to conduct appellate review of the determinations of the Regional
Boards regarding grant or revocation of parole.

First of all, as to removing the Board from the Department of Jus-
tice: This was one of the recommendations in Professor Johnson’s re-
port, but it was not included in the conference recommendation.
Though I have no strong views on the subject, on balance T think it
preferable to keep all criminal law enforcement and penal activities
of the government under the control of a single agency—particularly
when that agency has been as responsible over the years and has such
2 high repute among lawyers within and without the government as
the Department of Justice. Independence for the Board is not, I think,
necessarily desirable in all matters.

Decisions in individual parole cases should certainly be almost
judicial in nature and free from supervisory influence. But the estab-
lishment, of parole policies seems to me inherently bound up with
prosecutory, enforcement, and penal policies, and should rationally be
subject to the same overall direction. In such matters, independence is
far from an unmixed blessing. T confess that my opinion on this point
may be colored by the fact that the Department was much more recep-
tive than the Board to the reasonable procedural changes that we pro-
posed. But the attitude which that displays may not be entirely irrele-
vant. The Departmenthas a broader view, and hence can perhaps judge
policy matters pertaining to parole more objectively. This relates to
the chairman’s comments a moment ago about insularity, I think the



word was. I think that has to be increased by rendering the Board
entirely independent. L. L.

Mr. Drivaw. Mr. Chairman, do you mind if we interject?

Mr. Kastenaerer. Before 1 yield to the gentleman from Massa-
chusetts, T must point out that there is a quorum call. I w1llj ask that
we continue this hearing but that those members desiring to do so may
be excused to answer the quorum. I would ask that you return forth-

with, as soon as you answer the call. The Chair may or may not inci-

dentally respond to that particular call, but I do think that 1t is neces-
sary to continue this, The witness has been extremely cooperative with
this committee and should not be forced to a further recess. With that
announcement, I yield to the gentleman from Massachusetts.

Mr. Drivax. Would you tell us, Mr, Scalia, why the recommenda-
‘tions of Professor Johnson was not included in the Conference recom-
mendations ?

Mz. Scarxa. I was not only not chairman, I was not a member of the
Conference at the time. I have no personal recollection of that at all.

Mr. Bere. It was deleted in committee.

Mr. Scarra. I believe it was deleted in committee, not on the floor,
so0 it would take the committee or a staff member of our office who was
attached to the committee to provide the information.

Mr. Drinaw, As you know, the body of the evidence is that Federal
prisoners do not, in fact, feel that the Board of Parole is independent;
from those who put them in jail. I see the reasoning behind your state-
ment that these things somehow should be unified. I am wondering if
this committee and the bill that we have could modify the language or
explain the language about the independence of the Board so that it
would win the approval of the Administrative Conference.

Mr. Scarza. Well, I don’t think you have to do anything to meet
approval because we haven’t disapproved it. The Conference just has
not spoken at all as to whether it should be independent or not.

Mr. Drivan, Well, as I see it, this is one of the essential things in
the bill that the chairman has followed, and some others have foi-
lowed and Iwould not want to compromise on it. It seems to me rather
essential that it be an independent agency such as the U.S. Commis-
sion on Civil Rights and/or some other agency that is not tied to the
Department of Justice. I think you were here this morning when I
made reference to John Mitchell a year ago making commitments to
the predecessor of Mr. Sigler about adding persommel. It seems to me
that when you have an independent director like that the Parole Board
1s consciously or otherwise intimidated or otherwise influenced by the
law enforcement people.

M. Scarza. Well, if Tmay respond to that.

My, Drivan. Yes.

Mr. Scarra. I am sure that you're correct about the attitude of the
prisoners. I am not entively sure that there may not be some things
that could be done short of cutting off the Board entirely from the
Department of Justice to help that. I don’ think they ought to use
- Department of Justice stationery in dealing with the prisoners—that
one minor change might help somewhat. As I suggest in my written
testimony, T think you can achieve greater independence where inde-
pendence is really necessary—that is, in the individual determina-
tions—by providing greater security for the Board members so thak
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they do not merely serve at pleasure but can be removed for only good
cause.

Mr, Drivan. Yes, we do that, we could add that to the legislation.

Mr. Scaria. If you are making the Board an independent agency,
presumably that is not necessary. I am not sure that—I think it may
be unrealistic to assume that by making it an independent agency
you’re going to somehow eliminate any influence of the Justice Depart-
ment that now exists. It is still going to be within the executive
branch. In the event of a dispute between Justice and this Agency on
a matter in which they have mutual interest—and there will be many
such matters—I can’t believe, knowing the way that the executive
branch operates, that this little Agency is going to win in o head-to-
head confrontation on a major matter like that. Justice has more
clout by far in the executive branch and is going to win out any-
way.

So I think all you may achieve by granting independence is to-
heighten irsularity and nothing more. Most of all, I want to point out
to you that your assumption may be wrong. At least in my experience
in trying to solve these problems, it hasn’t been Justice that has worn
the black hat. We received much more help within the Justice Depart-
ment than we did within the Board of Parcle.

Mr. Drivan. You admitted that your judgment was colored by
that fact.

Mr. Scaria. T also said that the fact was relevant, that my judgment
should be colored by it.

‘Mr. Drvaw. On appointment, the original appointment of these
people, obviously Justice pretty much writes their own ticket. They
can get 'whom they want and they presumably would carry out a law
enforcement philosophy rather than any new philosophy on parole.
At least, it has been going that way for 30 or 40 years. I assume the
objective would be the same. v

This question came up last year and Mr. Cramton svasn’t very cer-
tain about it either and he did not know why the Administrative Con-
ference didn’t go on record and it is one of the mysteries of the Admin-
istrative Conference why this recommendation of My, Johnson's gets
lost along the way. But thank you, and proceed with your testimony.

Mr. Scapra. I just had one more point 1 wanted to make about the
separation and that is this, that the Justice Department in any case
is a known quantity, staffed with attorneys who are among the most
respected in the Government. I would not discard that value too
readily. It seems to me that an appropriate degree of independence,
where independence is needed, might be achieved more desirably by
promoting greater security of tenure for Bourd members than by
moving the Board out of the Department.

Whether parole administration should be decentralized through the
establishment of Regional Boards depends so heavily upon qrestions
of operational efficiency which we have not studied that I do not feel
qualified to advise you. I will note, however, the obvious fact that de-
centralization increases the difficulty of achieving consistency and
predictability—and especially the difficulty of achieving them through
an essentially “case law” process. This is a matter I will address in
another context later on. ,

The provisions of the bill relating to the organization of thu Re-
gional Boards raise in my mind some technical questions, These Boards
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are to consist of three members appointed by the President with the
advice and consent of the Senate, and each Board is to have assigned
to it up to six Hearing Bxaminers. The principal function of}the Re-
gional Boaxd is to hear and decide parole determination and parole
revoeation cases. For purposes of these hearings, it i evidently in-
tended that the Board and its Examiners sit in panels. Section 4907 (a)
requires that a parole determination hearing be held before a panel
of three individuals of whom at least one must be a Board member, and
the other two members or Examiners. For parole revocation hearings,
however, section 4215(g) merely provides that they “be conducted
by at least one member of the Regional Board;” not only does it not
require other officers on the panel to be Examiners, 1t does not require
a panel at all. This is surely an anomaly. A parole revocation hearing
is ordinarily attended with more formality than a parole determina-
tion hearing, and its effect on the prisoner is likely to be more S}_gmﬁ—
cant. Moreover, while it is expressly provided (in section 4207(a))
that the panel sitting in the determination hearing has authority to
make the decision for the Regional Board, it is not clear whether the
officer or officers presiding over the revocation hearing may be author-
ized to make the decision. Section 4203 (b) suggests that they may not;
section 4203 (¢) that they may. )

Mr. Kasrensreer. Mr. Sigler snggested that they would like to use
Hearing Examiners to make the ultimate decisions by Examiners
themselves. Do you think this is presently authorized by law or can be
done srithout authorizing legislation. Does not present law contemplate
that the ultimate decision would be made by the Board of Parole as
opposed to Examiners or functionaries of the lower level 2

Mr. Scarixa. I must confess that this isnot a deeply informed answer.
I ~would expect that it could be delegated under current law provided,
of course, also that the Board has the right to review and reverse any
lower determination, But I am not that well informed on the precise
provision and I would be happy to loak it up a2nd check on it.

Mr. astenamEr. Presumably. Incidentally that might be if it fol-
lowed that procedu:+, it might be tested in o case if you got an adverse
determination by an examiner,

Mz, Scarzs. One wonders, of course, how much the present system
may in veality differ from that, whether it does in theory or not. With
this large number of cases, one wonders if in fact the recommendation
](l)f the hearing examiner must not be almost cursorily reviewed. I don’t

TNOTW.

Mr, Kastexaemxr. Should it be a conclusion of this committee in the
formulation of this bill, that public confidence and confidence in
inmates whose future is thereby determined would reside, perhaps
superficially so, in a determination by the Board or by members of the
Board itself, rather than by delegated Fxaminers?

This is—we appreciate why we put Examiners out into the region
and the examiner—that is to say members of the Board and have them
sit on every determination of this sort. ‘

Mz Scarra. Yes, sir, I think that is likely true. Placing myself in the
position of someone whose fate for two-thirds of a sentence would be
determined by someone in Washington, but actually heard by some-
one who writes up a report that gets sent to Washington, I wouldn’t
have a comfortable feeling. I don’t medn that as a criticism of the
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procedure that the Board uses. Given thoir stafling, I don’t know that
1t is feasible to do it any other way right now.

I think that feature of the bill is certainly an attractive one—to have
an actual member sitting in on the case.

My, Kasrewymier. But you do not have a firm view on whether or
not Examiners can be delegated to make ultimate decisions?

Mr, Scanta. You mean under current law 2

Mr. Kastexareier. Under current lay.

Mx, Scaria. It T had to make a judgment on it, T think they probably
can. I would have to go back and look at the statutes.

. Mr, Kasrewammr. I will be appreciative if you will verify that
or us.

Mr, Scaria. I would be happy to do it.

There are a number of respects in which some greater flexibility in
organization and structure might be desirable. For example, it is not
ciear that a regional board can determine te review or reconsider a
parole determination made by a panel. There is no provision for
such a procedure, and section 4203 (a) could be read to preclude it
Similarly, it is not clear that the National Board can review or re-
consider a decision of one of its panels. May a regional board member
he assigned temporarily to sit on anotber regional board or on the
National Board, and if so, who makes the designation? It is not hard
to Imagine a situation in which there are two or more vacancies on a
particular regional board: yet the processing of cases must somehow
continue, despite the impossibility of getting more appointments
immediately. These problems are readily soluble, but I think it worth-
while to bring them to your attention. '

I now would like to address myself to the parole procedures them-
selves whiciy are, of conrse, at the heart of this legislation. I won't

lescribe them as niy written testimony does; I will go right into my

comments upon them.

These procedural provisions would implement some of the most
important aspects of the conference recommendation I discussed
earlier—in particular the provisions for access to the prisoner’s file,
representation by counsel, and a written statement of reasons for denial
of parole. Subject to some reservations I will get to in & moment, I of
course applaud these portions of the bill. The bill does not, however,
implement that portin of the conference recommendation which is
directed to the establishment of rules and standards by which the grant
or denial of pavole may be consistently applied and reliably predicted.
I refer to the very first paragraph of the recommendation, calling for
the Board “to formulate general standards to govern the grant, defer-
ral, or denial of parole’—we recommend this be done by rule when
possible, and by the use of typical hypothetical illustrations where
necessary. Section 4202(a) (1) of the bill grants the National Board
power to “establish general policies and rules * * * including rules
with respect to the factors to be taken into account in determining
whether or not a pris .mer should be released on parole.” But the cur-
rent Board alveady las that power, and, as I have indicated, it has not
been and will not be exercised. It is true, of course, that the issuance
of such rules seems to be almost expected by this bill, as it is not by
present Jaw. Nevertheless, becanse of past experience and because of
the absolute indispensibility of this feature to the fairness of the parole
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process, it would seem to me desirable to malke this not merely 2 power,
but a positive obligation of the National Board. There should be left
open no risk whatever that an attorney will have to sift through the
20,000 cases decided each year to determine on what basis it will be
decided whether his client’s release would be “incompatible with the
welfare of society.”

This raises another point that T might mention in passing. I pre-
gume it is the intent of the bill (as it was of the conference recommen-
dation) that the decisions and opinions in parole cases be publicly
available. Whether this is accomplished by the language of the bill
depends upon the effect of section 4223 (a). which renders the Admin-
istrative Procedure Act (including 5 U.S.C. § 552, the so-called Free-
dom of Information Act) applicable to the Board. More specifically,
it depends upon whether parcle determinations are to be ronsidered,
within the meaning of 5 U.S.C. §552(a) (2), “final opinions [or]
orders made in the adjudication of cases.” I think the normal meaning
of that lJangnage would embrace them, but it would be well to have some
legislative history to make it abundantly clear.

I also note the absence of any provision for Board development of
what our recommendation called “prototype decisions”—that is, a body
of fully reasoned decisions applying to typical or v>current fact situ-
ations and usable as timesaving precedents. These will be useful
whether or not puolished rules exist. Perhaps this absence is due to
the bill’z intention that all decisions be fully reasoned—which I
think would be undesirable for reasons I will discuss shortly.

Having mentioned the respects in which the legislation would not
go as far as the conference recommendation, let me now turn to some
respects in which it goes further—perhaps too far. It must be borne in
mind that parole determinations are unaveidably a high volume oper-
ation. The additional protections contained in this bill can be expected
to increase the number of hearings beyond the current 20,000 annual
rate. In such circumstances, informality and flexibility are not merely
useful but absolutely necr.sary if the system is not to break down.
Moreover, whereas in soine cher areas of the law superfluous pro-
cedural protections can e :~ovided with relative impunity, here it
may be predicted with c¢...'coiwe that prisoners will make indiscrim-
imate_and hence in many cases undesirable use of whatever legal
remedies are provided. They have nothing to lose, and time weighs
heavy on their hands. Accordingly, in this field one must be more care-
ful than ever to provide only those safeguards that are reasonably
necessary, and to avoid embellishments that may seem to provide a
superabundance of fairness but in fact only harm the society at large
and the prisoners themselves by causing the parole system to bog down
it triviality and frivolousness.

In this connection, I am concerned about the provision of section
4208 (e) and section 4215(h) which requires “maintenance of a full
and complete record of the hearing.” If this means, as one would nor-
mally suppose, that a yerbatim transcript must be prepared in each
case, 1t imposes to my mind an unnecessary and enormously burdensome
requivemaent. It should be noted that this requirement will not in any
case serve the normal purpose of enabling “on the record” review by
the courts under 5 U.S.C. §706(2) () ; for elsewhere in the bill( sec-
tion 4223 (a)) this section of the Code is specifically rendered inappli-
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‘cable. On the whole, it wounld scem to me that minutes of the hearing,

prepared by one of the panel members, should suffice.

I'might add in this regard, it is the case now that a verbatim steno-
graphic record of the hearing is kept when the hearing s held before
a hearing examiner. That is evidently for the purpose of enabling that
hearing to be reviewed in Washington by the actual members of the
Board, since it is they who decide it. In this bill, however, we have a
structure where the matter is to be decided in the field, and for this
type of high volume operation to require a verbatim transcript, when
the decision is being made out there and you don’t have to decide it
from reading the verbatim transeript, seems to me more than is neces-
sary and perhaps more harmful than helpful.

Also in the avea of needless complication, I do not agree with the
feature of section 4208(e) which requires the regional board to pro-
vide to the prisoner who is denied parole “a summary of the evidence
and information supporting the finding.” It is noteworthy that no
such requirement is imposed with respect to parole revocation deter-
minations, where the procedural rights should normally be greater.
In fact, one might observe that no such requirement was imposed upon
the judge or jury which found the prisoner guilty in the first place;
adequate evidence of guilt must have appeared in the case, but the
particular items relied upon did not have to be specified. I think this
provision contains great potential for encouraging frivolous appeals
where one item relied upon may have been erroneous even though the
rest alone would suffice to uphold the determination.

Section 4208 (e) and section 4215 (j) require that when an adverse
parole decision has been made the affected prisoner be given a written
statement of reasons “with particularity.” This provision is desira-
ble—and indeed implements our own recommendation~—so long as the
quoted ords do not mean to imply that the notice will be anything
but brief. The conference recommendation specifically notes that 16
would be acceptable to use a check-list form, with only a sentence or
two of more individnalized explanation. I take this to be the intent
of the bill as well. If, on tka other hand, these provisions are intended
(together with the “summary of the evidence” provision just dis-
cussed) to require the writing of a full-dress opinion in every case,
then a procedure is established which seems to me clearly unsuited to
the volume and the character of these determinations. I would recom-~
mend that the bill make it absolutely clear that this is not the case.
The unique value of full-dress opinions in bringing visible consistency
and predictability to the entire parole process can be achieved at least
as effectively and infinitely more economically by malking provision
for the issuance of a limited number of “prototype decisions,” as the
conference recommended and as I have discussed above.

Mr. Drrvax. Would you explain to us a bit more? It is my under-
standing that a large number are turned down automatically on the
occasion of their first petition. I guess it is common knowledge among
the Federal prisoners to try again and that must high volume that you
recommend, that you note, must continue. If administrative conven-
ience is the norm for writing the new law, I would have to agree with
vou. But if we have a different norm than that and I think that norm
is in fact in our bill, then that norm would be as an aid to the re-
Tabilitation of the prisoner that the real purpose of the Parole Board
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would be to tell these prisoners why he thinks he is not rehabilitated.
So, it seems to me, you can’t have short answers or long answers or ex-
planations that your norm right here as I understand it here, the
administrative convenience, I don’t think that should be the norm of
the parole people.

Mzr. Scarza. It’s of course always a matter of stiiking a happy bal-
ance. And when I speak of administrative convenience, you should
understand that I don’ desire it for the pleasure of the bureaucrat,
hut rather for the healthier operation of the whole system. I just think
if you want a full lawyer-like oninion in every one of these cases,
if indeed you want particularized statements of reasons and a sum-
mary of the evidence as the other provision suggested, if you’re talk-
ing in other words about something like a judicial opinion in each
case, I don’t think the system can bear it. I think it will just bog down;
it will take longer to make the parole determination. Ultimately,
this will cause more injustice to the prisoners than perhaps even the
present system.

I think there is a happy medium. I think reasons can be provided "

but in some abbreviated form. In addition to that, there could be
prototype decisions which will enable the consistency to develop that
1s essential and that the case law normally encourages.

Mr. Drinan. Do you have, ¢ffhand would your assistant have some
statistics with regard to the number who are turned down on their
first or second application?

Mr. Scarza. No, sir.

Mzr. Drivax, I think that is essential to the whole thing. You get
back to the present Federal prisoners and everybody here has talked
to them and had correspondence with them, they say the first is for
kicks, just to find out how, they never, never, never get over it, they
don’t even take it serious and the Board doesn’t take 1t seriously. This
is why they have this administrative backlog. I think what we have to
do is dig and say what is the basic purpose of this.

Mr. Soaria. Let us say the reason for that, for that phenomenon
which I accept to be the case—I am not informed myself about it——

Mr. DrivaN. Yes?

Mr. Scarza. That is, the high rate of rejection on initial parole ap-
plications. Let us assume that the reason for that is what I believe
under the American Law Institute standards or reasons would be
described simply by the phrase “to grant parocle at this time would
understate or diminish or depreciate the gravity of the offense.”

That could be said, if that is indeed the case. If that is why this is
done all the time, it seems to me that could be stated in one sentence.
If could be put on a checklist and checked. T don’t ask you to agree
with the vahidity of turning down parole for that reason; but assum-
ing that reason is valid, I don’ know why you need a full-dress
opinion in order to state it. I think it can be brought to the prisoner's
attention just by checking it off the first time on a form, and most of
the first-time rejections would have checked “granting parole at this
time would”—what word do you suggest ?

Mr. Bere. Depreciate.

Mz, Scavza. “Depreciate the gravity of the offense.”

Mz, Drovaw [presiding]. Well, why don’t they tell everybody ahead
of time that armed robbers don’t appiy until after a year. Tt is cruel
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to them, they don’t know that, they don’ know that armed robbers
always get turned down the first time.

Mz, Scauza. That I agree with, that should be stated in the rules,
if 1t is a standard rule, and it should also be one of the items on the
checklist, simply to be checked off that is. I think it easy to bring that
to the prisoner’s attention. All T am arguing against, Mr. Drinan, 1s not
the giving of reasons but the writing of a full blown opinion in each
case. I don’t think this kind of operation can handle it.

My, Drivax. If you believe in rehabilitation, I will come back to
that, the Parole Board is supposed to give guidazce to these people
or at least give standards so they can kmow what is wrong with them
and prototype decisions, you know, you get form F back, the prison-
ers wonld know that they sent me this in the mail. T don’t think that is
any improvement on the present system.

Mr. Cohen.

Mxr. Comnn. You pointed out that as far as requiring a fully reasoned
opinion that would go beyond that which we require courts to do, but
we do require the court upon a finding of guilt, upon the request of
the defendant, to make findings of fact and conclusions of lasw. Would
you recommend & similar type of approach here by having the Board
simply state its findings of facts and state the law that is applicable.

Ts that an unreasonable burden for the Board to set forth their find-
ings and conclusions of law.

Mr. Scacia. I think much of that would appear from the checklist
we're talking about~—when you have a checklist.

Mz, Comex. I guess T come back to the same point made by the
chairman and Father Drinan, when you see checklist, there is an
attitude that no one is really dealing with that particular prisoner.
I am trying to get at the frustration of the prisoners. We just don't
want to think of them as some part of a mechanized system. We ought
to be personalized. We ought to have it personalized as much as we
can, giving due regard to the administrative delay that would be
encountered. I understand there are 17,000 parole decisions made 2
year, but a checklist would be offensive to me if I were sitting in jail
and was just sent a piece of paper showing a couple of boxes marked
off.

Mr. Scatza. I think there is a constant tension between efficiency
and personalization. The best way to underpersonalize a relationship
is to spend some time with somebody. It is time and attention that they
want.

Mr. Conzx. If the Parocle Board is going to consider the case and
consider the facts that are brought to them, they must make findings
of fact in order to base their conciusions. This is in order to grant
parole or to deny parole.

Mr. Scavrs. They obviously must—iwvell, it depends on what the
reason is. If the reason is what I just suggested—that we don’t give
parole the first time around, oxr on & charge of this sort, whatever 1t
is, because it wonld make the offense appear to be more trivial than
it is—for that kind of a reason, one does not need a finding of fact
unless you're talking about a finding of fact that the man is guilty
of burglary which I assume we don’t want to retry.

Mr. Drixva~. But, of course, I didu't understand that as a matter
of fact, if the law requires, let’s say you have a minimum sentence of
214 to 5, that he becomes eligible within a particular period of time
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prior to the elapse of the 214 years, or the time off for good behavior,
and so forth, 1t seems to me that the adiministrative policy which
actually counterbans the position of sentence itself, you say, 2%
to 5, you are eligible, but as an administrative policy, we don’t grant
any parole. That to me doesn’t seem to be consistent with the spirit of
the law.

Mr. Scavia. Except that this points up one of the interesting aspects
that I think we mentioned earlier about the parole system—the way
it is somehow intertwined with the whole sentencing process, the pen-
alties imposed by statute and so forth. The reason that in many cases
of this sort the man may be turned down for the reason that “it would
make the offense more trivial” may well be that the man was given
a sentence much lighter than would normally be given. What I am
suggesting that the parole process has been used as a means of achiev-
ing somewhat more uniformity nationwide in sentencing than other-
wise would be the case.

Mr, Comen. Well, this is precisely the reason that we don’t stand
for uniform, mandatory sentences In trying to give the judge the
flexibility of sentencing defendants in the first place. If, after taking
all of the recommendations, after the conviction of an individual,
considering all of the recommendations of the probation officer and
those that do the investigniing, and the judge comes up with a con-
elusion that this case warrants a 214 to 5 years, it seems to me that
what you're doing, you’re actually circumventing it by imposing a
further sentence when the law would not requive that. Through ad-
ministrative regulations, that doesn’t seem to be consistent with what
we're talking about.

Mr. Scavia. I am not arguing for the goodness or badness of it. I
believe that the point was made in our consultant’s study that one of
the things that the parole system now does achieve, is to bring to the
overall sentencing system more uniformity than would otherwise be
possible, because the individual judges sentencing don’t have the kind
of knowledge of what the general practice is that the nationwide
Board of Parole does. gglgdler you think that is good or bad, that is
beyond my knowledge. :

Mr. Comex. It would be far more preferable, in my opinion, in keep-
ing within the letter of the law that we simply mandate a uniform sys-
tem of sentencing of minimum and maximum sentences. For example,
the crime of robbery should receive 5 to 10 years with a minimum of
5 years. I think there should be some flexibility in such a system. I
just think to condone the system which basically circumvents the law
by imposing a uniformity which is not in the best interest of the
criminal justice flies in the very heart of the frustration of individuals.
Individuals may say I am entitled under the law to be considered for
release on parole and suddenly he comes before the Board and they
say we never grant parole the first time around. I think that under-
mines the whole system. T have no further questions, Mr. Chairman.

Mr. Drinaw. Sir, I think that this discussion of Mr. Cohen and
myself is tied in with the norms that we set forth on which the Parole
Board would operate. There on page 11 of our bill and we fought and
fumed over these for months, and it says that the

Regional Board shall release a prisoner whose record shows that he has sub-
stantially observed the rules of the institution in which he is confined on the
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date of his eligibility for parcle, unless the Regional Board determines that he
shguld 1ot be released on such date for one or both of the following reasons;

( 1.) thqre 1s a reasonable probubility that such a prisoner will not live and
remain at liberty without violating any criminal aw ; or

"‘ (2) there is a reasonable probability that such releage would be incompatible
with the welfare of society.”

Mr. SCA’LIA. I assume you intended No. 2 to say, in essence, “any-
thing else.” I think you could squeeze within No. 2 the kind of rea-
sons that we have been talking about—itor example, that it would make
the crime appear to be too trivial. You could squeeze within No. 2 the
Board’s determination that it ought to be the function of the Board
to achieve some nniformity of sentencing throughout the country which
district judges do not achieve, The Board may well determine that that
is the only course of action “compatible with the wolfare of society.”
I had not read that phrase as precluding this type of determination by
the Board.

Mr. Drivax. Alright, this point is pretty crucial to the whole
thing. If you agree, maybe we could have counsel comment or ask
questions, Mr. Eglit, who has worked with us for months and months
and Mr. Mooney also, and 1f you ave so inclined, Mr. Sigler, if you
would like to make a point as to how we can meet the criticism or
suggestions that Mr. Scalia has without depreciating the bill.

Mr. Berrr. One point in having reasons stated with particularity,
is that this exercise requires intellectnal responsibility, That is hav-
g {o articulate sensibly and coherently the reasons for a decision
leads to the enhancement of the sensibility and rationality of the de-
cision itself. I think that is a basic justification for requiring some
statement of particularity as to what they are doing.

Secondly, there is the matter of individualization. I don’t see how
one can ignore or slight this issue. Of coure, I suspect, that there is a
good possibility that you are going to have fairly stock opinions com-
ing in—whether you call them prototype decisions or whatever.

The problem is that the whole criminal justice system is perverted
by parole; the Parole Board operates as a separate sentencing orga-
mzation, outside the courts. It does things like setting up by adminis-
trative fiat new sentencing rules that it will not parole anybody the
first time around. .

It is very difficult to get around this. But one way of inducing some
responsibility, eventually, in the courts so that hopefully they will
be required te really look into Parole Board decisions, is to require the
Board to give a statement of reasons with particularity. Then, at least
a man can challenge the denial of his parole by showing that the stated
reason simply has no basis in reality, or it does not apply to him. He
can demonstrate that the decision was arbitrary and capricious, and
the courts can begin to instill some reality into this parole system.

You mention the advancement of uniformity as being one of the
functions of the Parole Board. The Parole Board in its most recent
biennial report states that Selective Service law violators who receive
long sentences generally often receive parole, while the short sen-
tences are not given parole. Thus, this type of Board decisionmaking
results in a balance between individuals and time served, despite the
wide disparity in the sentencing by the courts. I personally would like
to represent the Selective Service law violators who were denied—whe
happened to get a judge who gave them a short sentence. Of course,
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I think the problem is that once you fall into the trap of accepting any
of the Board’s justifications for what it does, such as relieving sentence
disparity, you sort of have lost the game. This is because they have sur-
realistic justifications for what they do, and reality compels cutting
tln'oilgh whatever they claim they need and looking at the system as a
whole.

Mr. Scacra. I think there are two separate problems you’re just dis-
cussing. The first is basic disagreement with the Board as to what
ought to constitute a good reason. No amount of a reasoned decision
is going to make that come out differently. They might make more
words but they would still follow the same policy of seeking to stand-
ardize sentences—saying in more words that it would depreciate the
gravity of the offense to grant parole at this time. You basically disa-
gree with that reason and I don’t think that a longer opinion is going
to make that come out any differently.

The second point you make is something quite different, I think, and
I cannot argue with it. Without a doubt there are advantages to be
cained from the discipline of having to sit down and write a full re-
port. & full blown decision. Tt does insure greater deliberation, and so
forth. There is no response to that except to take the total number of
hearings that you are going to have for the year and divide it by the
number of people that you are going to have for the year and see how
much time you are going to have to write a full-blown opinion in every
case.

I think as a matter of fact you can get your reasons—and can take
them for review if that is what you want—in 90 percent of the cases
from a checklist where they can be checked off and no more really
needs to be said.

Mr. Ferrr. If T may make one more comment. If these people with
Selective Service violations who received short sentences were given
opinions with the stated reason that they were denied by the Board of
Parole because they received short sentences, this would clearly he sub-
ject to legal challenge on equal protection grounds. So a statement of
reasons would at least be something to use, instead of trying to figure
out Board policies and actions through the claptrap that comes out of
the biennial reports. If they gave particularized reasons the way FL.R.
1598 suggests, at least there would be a fighting chanca to make the
argument that these reasons haye no relation to this individual unless
you eive some higher body a bu:is for review. so that it can compare
the Board’s methodology, with the reality of the individual, vou’re
lTeaving the individual essentially defenseless and he cannot make a
case for himself. So unless you get behind the checklist form of rea-
sons, and you have got to require the Board to say why it checked
oft A, C, and F, you are never going to give these prisoners an oppor-
tumity to make a case for themselves.

Mr. Drixax. Thank you. I will come to Mr. Mooney in a moment.

Sir, T think your fine statement said that this itself ¢n page 1 you
said “Board controls approximately two-thirds of the time actually
served under fixed-term Federal Sentences and all of the time served
under indeterminate sentences. Thus the.actions of the Board have a
greater and more immediate impact on the average Federal prisoner
than the action of the court swhich sentenced him.” So, I say, if they
need personnel and law clerks and parole clerks, we call them, they
are. more important than Federal judges.
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Mr. Moowry. Thank you Father, I am not sure I understand. You're
not eriticizing section 4205, which shifts the burden of proof.

Mr. Scara. I believe I stated that is a matter of parole policy and
not procedure and I have nothing to say about that.

Mr. Mooney. As I recall, Mr. Chairman, when the subcommittee
was putting that section together last year it did give a great deal of
thought to the burden of requirving that particular reasons be given
for denial of parole. The subcommittee unanimously felt that with
tlns increased number of personnel authorized by the bill, the 80 more
hearing examiners, 7 National Board members and 15 Regional Board
members, would be sufficient to handle the added burden of giving
reasons for the denial of parole.

Mr. Scavza. I am concerned about careful, just action in these cases
I think as much as you are. The reason for our disagreement I sup-
pose is that I don't think that 30 examiners and whatever the total
number of Board members now adds up to will come anywhere near
putting a dent into the problem if you require a full-blown opinion
in every case. I am recommending against that. I would rather have
the time-—the time devoted to writing up opinions that will stand up
on appeal or whatever—I would rather have that time devoted to
really considering the man’s case carefully. You can’t do bhoth on the
same amount of time.

Mr. Driwaw. They are doing neither now.

Mr. Scaria. Yes, sir; that is perhaps correct.

Mr. Drovax. So, take your choice, you want to tell the prisoner what
they think of him or do you want to have mass prodnction. Maybe
it is not that clear but you see the point. At least the prisoners feel
that way, they’re doing neither at the moment.

Mr. Scanza. All I can say is that we perhaps come to a disagreement
on this. The Conference considered the point carefully, and its judg-
ment at least was that the happy balance would be struck by requir-
ing a few sentences of particularized explanation; the rest could be
adequately coverad by a checklist. .

Mr. Driwaw. A few sentences, a few good sentences, all right, and,
Tom, did you want to say any more?

Mr. MoonEy. No. _

Mr. Drivaw. Thank you, Mr. Mooney.

You may proceed.

Mr. Scatra. I am troubled and perplexed, perhaps more perplexed
than troubled, by section 4223(b) (1), which renders inapplicable to
the Board the “general statements of policy” exception to the informal
rulemaking requirements of the Administrative Procedure Act. Sec-
tion 553 of that act provides procedures for what is called informal
rulemaking—simply publishing the rules and accepting written com-
ments by the public. However, there is an exception to that provi-
sion for—and I am going to quote now—“interpretative rules, general
statements of policy, or rules of agency organization, procedure, or
practice.” Now, section 4223 (b) (1) would delete for purposes of the
Board of Parole that portion of what I just read which says,.“geneml
statement of policy”: they would not be excepted from informal
rulemaking. . .

* I think it is absolutely impossible to conduct an informal rule-
making for every authorized general statement of policy—i;for example,
the statement that, “the Board will henceforth redouble its efforts to
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assure equal treatment.” If this provision is meant merely to insure
that the rules with respect to factors taken into account in granting
parole, referred to in section 4202(a) (1), are subject to informal rule-
making procedures, it is an unnecessarily broad means of achieving
this. Moreover, it is not a clearly effective means, since these rules
may in any event be subject to the “interpretative rules” exception of
the APA, which is not excluded.

I might finally note—and I don’t note this in my written testimony—
that the Parole Board might well assert that those rules are subject
to yet another exception, to wit, the exception that excuses informal
rulemaking when the agency for good cause finds that the notice-
and-public-comment procedures are impractical, nnnecessary, or con-
trary to the public interest. I think with the history of this legislation,.
the Board would be i1l advised to make that determination.

Mz, Drivan. On this point, we need your assistance. We negotiated
on this difficult point on more than one occasion, shall I say, and we
would appreciate the Administrative Conference participating with us
and counsel in making it acceptable.

Mr. Scazxa. We would be happy to do that, sir.

The provisions which seem most likely to slow down and encumber
the parole process are those relating to renewal of pavole determination
hearings, agency review, and appeal to the courts. Provisions of this
character are essential, but care should be talen to make them as
efficient and as immune to abuse as possible. With respect to renewal
of determination hearings: You will recall that the bill requires
a hearing each year before a panel of three, one of whom must
be a regional board member. It seems to me that in the very act
hearing. The examiner could make recommendations to the regional
of assuring more frequent hearings, this provision imposes such an
administrative burden that it practically guarantees less thorough
hearings. I think justice might better be served by a hearing before
the full panel at 3- or 5-year intervals, with annual review before a
hearing examiner, limited to the prisoner’s progress since the previous
hearing. The examiner could make recommendations to the Regional
Board, which would decide whether to grant parole, order a new hear-
ing immediately, or leave the previous denial in effect until the next
full-panel hearing.

As to administrative appeals, these are not only desirable but
absolutely essential if a decentralized system is adopted, in order to
enforce the standards of the National Board, and to insure a rougl
uniformity throughout the system in the application of those stand-
ards. I think section 4216 of the bill is correct in making administra-
tive appeal available not' merely with respect to denial or revocation
of parole, but also with respect to forfeiture of parcie good time, impo-
sition of parole conditions, and parole modification. I think you should
consider, however, making the appeal discretionary with the National
Board. so that it may decline those numerous appeals that are likely
to be frivelous. I do not read section 4216 as requiring the National
Board to hear oral argument, so that even if it is compelled to accept
all appeals it will doubtless dispose of many in a summary fashion that
is indistinguishable in all but form from a considered denial of dis-
eretionary appeal. Given the predictably overwhelming number of
appeals. I frankly cannot conceive that it conld possibly do otherwise.
Nor should it. Its time and energy should be concentrated upon those
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situations in which the result seems out of line with national stand-
ards. Since this is probably the intent of the bill, and will doubtless
be its outcome, I would prefer to call a spade a spade, and malke the
appeal discretionary. _ ' oL
Tinally, as to judicial review: Section 4223(a) contemplates judi-
cial review of standards and individual decisions under the “arbitrary,
capricious or abuse of discretion” standard. T think this is sound and
would certainly not recommend a stricter test. There is no avoiding
the fact that this legislation, by making Board action reviewable and
by seeking to establish firm substantive and procedural guidelines for
this important area of Government activity, will open the gates to an
inevitable flood of judicial petitions. The danger is not so much that

“the courts will be likely to second-guess the Board; I think they will

be most hesitant to do so. It is rather that the courts will be inundated
with petitions for review of parole action. Yet there is no less reason
to be willing to accept that consequence here than there 15 n the field
of habeas corpus—where, likewise, judicial protection 1S afforded
with the virtual certainty that it will frequently be abused. There 1s
really no solution to this problem of potential abuse; it is one of the
inevitable effects—and perhaps one of the honorable marks—of a
system of law. ) o .
And incidentally, I might say with respect to the judiciai review
features of the bill: I don’t think it really matters whether you say—as
the bill does—that the judicial review provisions of the Administra-
tive Procedure Act are available or not. I think once you establish
standards as the bill does, judicial review is going to come whether or
not the bill specifically provides for it. The only reason it is not avail-
able now is that all of the agency actions are deemed to have been com-
mitted to the Agency’s discretion. Once they are uncommitted from
Agency discretion by establishment of firm standards that must be
followed, I think they will be reviewable. ) for
The foregoing remarks might be deemed to apply with equal force
to the requirements for public provision of counsel contained in sec-
tions 4208(c) (2), 4215(h) (2) and 4216(a) of the bill. Though it is
admittedly difficult to draw a distinction, I d.o not mean to endorse
those provisions. In the course of its deliberations concerning recom-
mendation 79-3, the cognizant Conference Committee considered rec-
ommending public funding of attorneys’ services; the conference ul-
timately declined to do so, and took no posttion on the point. Spealdng
strictly for myself, I do not see how the proyision of c?unsel for all
desired purposes in the parole process can be. possible. To be sure, we
now provide counsel at criminal trials—but there it is the Government
that is the initiator of the litigation, so that there is some responsﬂ)_]e
limit upon the call for attorneys’ services. In the pgu'ole process, on the
other hand. it is the prisoner who initiates the action and then the ap-
peal, and there is absolutely no theoretical or, I think, practical limit
upon the number.of occasions on which he can be expected to do so. To
deny public counsel cannot be compm‘ed with a d.etermmatlon to deny
judicial review. It is not absolute—it does not entirely exclude all legal
assistance. Legal aid societies, public service law firms, and_public
spirited lawyers will remain available—except that they will bg able
+0 1imit their activities to those cases that are 1ner1.tor101}§; I think com-
pulsory legal assistance might feasibly be provided if you were to
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adopt the suggestion I made earlier concerning discretionary review by
the Nativnal Board. It would seem to me possible to provide attorneys
in those cases in which review has been accepted, and for subsequent
judicial appeals following that review. This would limit the scheme to
a anageable number of cases—and to those which are presumably the

mere meritorious.

In giving testimony as chairman of the Administrative Conference,
I find that my statements are almost always overwhelmingly critical
rather than laudatory. There is, of course, a reason for this: The
function of the conference is to provide intelligent, informed adivce—
and when that advice is sought with respect to a course of actionalready

plotted in a particular bill, our most useful service is to point out where
that course goes astray.

Nonetheless, though my testimony today has unfolded in a minor

key, I would like at least to end on a joyful, enthusiastic, congratula-

tory tone. The area of parole is one in which Government action pro-
foundly aflects a segment of mankind that dces not have veady access

to the instruments of reform, or even to the sympathies of the public.
The conference has labored in several vineyards of this sort—mnot just

parole reform, but procedures for labor certification of aliens, for the

handling of natural resources belonging to Indian tribes, for the bring-
ing of suits against the Government, for the representation of diffuse
and unorganized groups in agency rulemaking, for the adjudication of
claims in small-amount, mass-volume benefit programs, and for the
change of status of aliens. There is not much glory or public visibility
attached to the achievement of such reforms; and for that reason these
are the areas where radical improvement is most frequently needed.
I think the demythologizing and legitimation of the parole process is
an unappealing and politically thankless task that very much needs
doing. It fills me with hope for our system that the subcommittee is
willing to devote its attention to the matter.

Thank you.

Mr. Drivaw. I thank you very much, sir, and, in return, give you
my joyful and enthusiastic and congratulory words upon your state-
ment. I hope that it is not entirely politically thankless, this job that
we have. I really wanted to thank you for your statement; it’s been
enormously helpful to me to refocus on this matter. I know that you
and your associates will be keeping in touch with the subcommittee.
We hope to be able to finalize this legislation and we had this hearing

" and we have another one in a week from today with the Federal Bu-
reau, with the head of Federal Burean, to familiarize new members
and to try to get some improvement before we report this agam to the
full committee. There is opportunity for any final comment that you
would like to malke, Mr, Scalia, you or your associate.

Mr. Scara. I only have one and I meant to say it earlier: Needless
to say—I always hope it is needless to say—1I and my staff are entirvely
at the disposition of the committee and its staff if we can be of any
further assistance.

Mr. Drivaw, Thank you, I know that Congressman Railsback, the
ranking minority member of this committee, would appreciate that, too,
and T will indicate that to him.

Thank you very much for coming.

The meeting is adjourned.

[Whereupon, at 3:25 p.m., the subcommittee adjourned.]
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[ M. Sigler’s statement referred to at p. 185 follows. ]
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: ai : Thank you for this opportunity to appear‘.before you to discuss
H%r.lggglgn;ig “Parole S],.{eorganization Act of 1973.” 'While I have not prey{—
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States, and the results have been so encouraging that we have now made definite
plans to extend many of the project’s innovative features to the other regions of
the country.

Let me outline now the organization of the project and the procedural changes
that Liave been adopted. As I proceed, I would like to bring to the Subecommittee’s
attention some of the results from our first six months of experience.

The Northeast region of the United States consists of the following federal
institutions : the Federal Reformatory, Petersburg, Virgina: and the Robert F.
Kennedy Youth Center, Morgantown, West Virginia (youth institutions) ; also
the U.S. Pentitentiary, Lewisburg, Pennsylvania,; the Federal Reformatory for
SWomen, Alderson, West Virginia; and the Federal Correctional Institution,
Danbury, Connecticut {adultinstitutions).

Yor purposes of the project, parole interviews are conducted by a panel of
two hearing examiners. Their recommendations are then forwarded to the
Board in Washington where a parole decision is made. The decision is then
communicated back to the institution:

The project is innovative in many respects. First of all, parole decisions
are based on explicit guidelines designed to provide fairness and reasonable uni-
formity in the parole process. Briefly the guidelines take into account the severity
of the offense as well as the parole prognosis, i.e. the probability of fsvorable
parole outecome. Once these elements are known, the general range of time to be
served before release can be determined. For example, an inmate who was
convicied of a low severity offense and whe has a very high probability of
favorable parole ontcome will generally serve a relatively short period of time
before release; an inmate with a low severity offense, but only a fair probability
of favorable parole outcome will generally serve a longer period of time; etc.
The time periods are specified for each combination of elements.

After the range of time to be served is determined, other factors are then
considered, such as the subject’s institutional behavior and participation ‘in
institutional programing the results of institutional testing community re-
sources, and the parole plan. When exceptional factors are present, such as
extremely good or poor institutional performance, and a decision falling outside
of the gunideline range is made, the hearing examiner must cite the reason for
this exeeption.

These guidelines provide a generally consistent parole policy, and in individual
cases, serve to alert reviewing officers to unique decisions so that either the
special factors in the case may be specified or the decision may be reconsidered.
It is felt that the use of these guidelines will serve not to remove discretion, but
{0 enable it to be exercised in a fair and rational manner.

For purposes of the pilot project, an inmate is also permitted to have a repre-
sentative or advocate present with him at the parole interview. The function of
the representative is to assist the inmate in summarizing the positive features
of his case. This aspect has been well received by inmates and has proved to be
especially helpful in cases where an inmate has had difficulties expressing him-
self. For the first six months of the project, representatives appeared at over
40% of the interviews.

I would like to point out here that up until recently inmates have not been
permitted to be represented by legal counsel; The Board is now of the opinion that
there is no need to preclude an attorney from appearing as an inmate's repre-
sentative in our pilot project cases simply because he is an attorney, as long as
he realizes that parole release determinations do not, and should not, involve an
adversary presentation of issues of law or fact. Starting this month, therefore,
inmates will be permitted to appear at the initial interview with a representative
who may be an attorney. :

Another objective of the pilot project is to render speedier parole decisions, One
of the frequent criticisins leveled at the Board, and justifiably so, is the deci-
sion making process has been too cumbersome and slow, This is in large part
due to the fact that some 17,000 parole-related decisions must be made during
the coturse of ‘a year within an administrative Iramework that is far from
perfect. i

We established a goal in the project of notifying the institution of the Board's

decision within a very short period of time, and I ean report that 99.59% of all’

decisions have been made known to the inmates within five working days. We
helieve that this is a very significant accomplishment, since it tends to minimize

- the anxiety which the inmates understandably face during the waiting period.

In addition, inmates are provided with written reasons in cases when parole
is denied. The providing of reasons has been a frequent suggestion from those
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who have studied the parole process, and we helieve that the suggestion is sound.
This belief has been reinforced by the results of the projeet. We have found that
inmates wlho are advised of the reasons for parole denial are better able to under-
stand what steps they must take to improve their chances. Furtherwmore, the
cloak of secrecy is removed from the decision making process when the reasons
for the decision are comniuriieated to the inmate.

The pilot project also involves a new review/appeal mechanism. Briefly, under
this procedure inmates are permitted to file for review thirty days after a parole
decision has been rendered if there is new and significant information which was
available at the time of the interview, but not congidered, or if the written rea-
sons provided to the inmate do not support the order of the Board.

The petition by the inmate is considered by a Regional Board geeest2r, who
may affivm the decision; grant a review hearing in Washington, D.C., at which
the inmate may be represented; grant a re-interview at the institution; or
modify the original decision. During the first six months, 104 requests for review
were acted upon. The decision was affirmed in approximately 709 of the cases.

If the inmate is not satisfied with the action taken upon review, he may then
appeal the decision to the Board after a 90-day waiting period. If a member of the
Board determines that the appeal should be considered, he and two other mem-
bers render a final decision.

This then is a general description of our Pilot Regionalization Projeet. As I
have already indicated, the results ufter six months have been very encouraging.
We intend to continue the project and malke appropriate improvements until
such time as it is absorbed info & general parole reorganization.

As T suggested at the outset, the Board of Parole is also actively planning a
general recrganization, based on our experience with the pilot project. to expand
the procedural and substantive reforms to federal parole applicants throughout
the United States. I would like now to outline the form of the reorganization
as it is presently contemplated.

First of all, there will be a basie structural change in the Board of Parole in
order to effect regionalization on a national scale. The plan calls for the creation
of five parole regions, each headed Dy a Regional Board Member, hereafter re-
ferred o ns Regional Director. Bach regional office would have responsibility for
handling the total parole function within the particular geographical area. In
addition, three Board Members, hereafter referred to as Nafional Direcfors,
would sit in Washington, D.C.. as a National Appellate Board. Moreove., author-
ity for original case decisions would be delegated to Parole Hearing Fxaminers
who would work in two man panels using explicit decision guidelines promul-
gated hy the Board, such as those I have discussed. In cases in which decigions
outside of the parole guidelines were made, each Hearings Examiner panel would
be required to specify the unigue factors considered. Furthermore, each inmate
would be permitted to have a representative who may be an attorney, to assist
him at his parole hearing; parole denial would be accompanied by written rea-
sons; and fthe right to a two level appeal process would be provided.

Under our proposal, the Regioral and National Directors would funchion
as an appellate and policy setting 1. dy. The Regional Director would consider
appeals from the case decisions of the Hearing Fxaminer panels within his
region, and his decision could then be appealed to the three National Directors
sitting as a Nntional Appellate Board. The decision of the National Apnellate
Board would be final. In essence, the procedural details would be similar to
those of the pilot project disciissed previously.

In addition, original jurisdiction in certain cases, suth as fhose that are
especially sensitive or notorious, would be retained by the National Appellate
Board. Also the Regional and National Directors would meet as the T.8, Board
of Parole at regular intervals to develop, modify, and promulgate Boaid proce-
dures, rules, and pelicies,

This then basically describes the rer-ganization plan as presently envisioned,
We think that implementing the plan would meet the crificisms leveled at the
Board by achieving the following major goals :

1. providing timely, well reasoned decisions based wupon personal inferviews
of inmates by a professionally trained hearing panel;

2, developing and implementing an explicit general paroling policy to provide
greater consistencey and equity in decision making;

31. affording an efficient, effective, and 1egal method of reviewing case decisi ons;
and
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4. establishing a more effective and responsive liaison with the institution,
courts and related personnel, as well as with the persons under the supervision
of the Board.

Before turning to the specific features of H.R. 1598, I would like to say that
we are in favor of accomplishing the reforms administratively, rather than by
legislation. Qur view is that administrative changes would have the advantage
of much greater flexibility and permit us to continue experimentation until the
best parole process can be achieved. We are dealing with an inexact science
and should be in a position to make additional changes, necessitated by experi-
ence, mistake, or advance in the state of the art.

Mr. Chairman, at this point I would like to proceed with a discussion of your
legislation. I hope that it is apparent that many of the bill's features are included
in both our Pilot Regionalization Project and fhe planned general reorginiza-
tion. Por this reason, I will address myself only to those provisions of the bill
with which we have significant difficulty.

First of all, we co not share the belief thnt the Board should be independent
from the Depnrtment as section 4201 (a) would require. There is no doubt in my
mind that our decisions are rendevel independently, yet we benefit from the
administrative support of the Departmerc, Also, I note that section 4201 (b) would
require, to the extent feasible, that the Doawd of Parole represent the ethnic and
racial composition of the federal prisci population. It is our opinion that this
requirement fails to take into eousideravion the fact that the Board represents
the American public as well as federal prisoners. Moreover, we are not aware of
not released earlier under the provisions discussed immediately above, the Region-
parole decisions than one whose comimsiiion is determined solely on merit con-
siderations. By way of comparison, permit me to point out that there is no such
requirement for federal judges who play an egually important role in determing
the length of time an individual will spend in prison.

We find section 4205 especially troublesome. Under present law, the granting
of parole is discretionary with the Board. The Board must make 8 positive find-
ing that there is a reasonable probability that the prizoner would not violate the
law and that his release would not be ineompatible with the welfare of society.

Section 4203, however. would appear to establish a presumption in favor of
parole by requiring that the Board release a prisoner unless it finds certain fac-
tors to he present. This procedure would be weighted heavily in favor of the
inmate. We believe, hawever, that if is not unreaxonable to require a positive
finding by the Board that he can assume the responsibility of leading a law
abiding life. The welfare and nrofection of society demand nothing Jess.

Subsection (b) of section 4205 would require that with respect to any prisoner
not released earlier under the provision discussed immediately above. the Region-
al Board would have to release him after two-thirds of his sentence unless it
finds a “high probability” that he will engage in criminal conduct. Again, we
believe that the burdens are reversed.

Tn our opinion. the present standard should remain in effect, name’y that it
must appear to the Beard that there is a reasonable probalility that the inmate
will not engage in* further violations of law and that his release at that time
is not incompatible with the welfare of society.

Seetion 4207, which deals with the parole determination hearing requires that
in any¥ case in which parole is denied or delayed. subsequent parole determination
hearings must be held annually thereafter. We agree that the rvle shauld le
for at least annual reviews: however. we helieve that discretion stonld be Joft
to the Board to decide against annual review in cases where it appears clear that
a release order after an addifional year would be inapproprite. Tn such cazes we
would wish to retain discretion to defer a further hearing for a maximum of fhree
vears. This discrefion would be exercised in those situations where it could be
realistically seen that a longer period would he needed to meet minimnm relense
requirements. Annual review in such cases would only mislead the inmate and
over-burden the Board.

The provisions. of section 4208 pose problems which har our endorsrment,
Specifically, that section would make-available to any inmate or his ronvocentq.
tive the files, reports or documents used in parole decision making. Exeentions
are made for documents which constifute diagnostie opinions, or whirl revem
sources of information obtained confidentially, but the bill would require *hot
the prisoner be given written notice of the exceptions and that he he provided
with the substance of the documents. )

_It is the present policy of the Board not to permit access to these materiale,
First of all, many of the documents do not belong to the Board and we are in no
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position to unilaterally release them. For example, certain reporgs are compiled
by the Bureau of Prisons. In addition, the presentence report is the prqperty
of the sentencing court, and we are not permitted to release the contents without
specific authorizaiion. I must say, however, Mr. Chairman, that if these problems
could be solved, I would favor limited access to file materials.

Section 4208 also permits a prisoner to be represented at a parole determina-
tion hearing, either by an attorney or any other qualified person. Attorneys may
either be retained or appointed under the provisions of the Criminal Justice
Act. With respect to representation, it had been the policy of the Board in onr
pilot project to permit an inmate to appear with an advocate, so long as the
advoeate was not an attorney. This position was based on the fact that the parole
hearings are not adversary proceedings. The non-adversary nature of the pro-
ceedings is of course well supported in law.

Our concern was that the presence of lawyers would have the effect of turning
the parole hearing into a legal or factual confrontation between the prisoner and
the lhearing examiner. Qur position has beén modified, as I mentioned earlier,
and we are now permitting representation by attorneys in our pilot project so
long as the attorneys recognize the non-adversarial nature of the hearing.

We are opposed, however, to appointment of lawyers for parole applicants
under the Criminal Justice Act. The Criminal Justice Act now in force does not
permit appointment of attorneys for parole hearings, and even for parole revoca-
tion hearings it provides for appointment of counsel only if the Court finds that
the interests of justice require such appointment for an indigent prisoners.: By
contrast, this bill swould require appeintment both for parole and parole revoca-
tion hearings at the request of the prisoner.

TFor both types of hearings we feel the law should remain as it stands, With
respect to revocation, appointments of counsel should be left to the Couness' dis-
cretion as the Criminal Justice Act provides. This view is in tccord with the
latest Supreme Court ruling on the subject. (See Gagnon v. Scarpelli, No. 7T1-1225,
decided May 14, 1973.) In parole hearings we believe that no court appointment
of counsel, discretionary or otherwise, should be provided. Again, the non-
adversary nature of the parole hearing is such that attorney representation
i« not required. This indeed is the obvious rationale of the existing law’s exclusion
of parole hearings from the requirements of attorney appointments.

We can foresee that if lawyers are available for the asking, then every inmate
will surely demand one. Very soon, all inmates will have legal counsel, and the
inevitable result will be the development of a formalized, legalistie parole hear-
ine. This of course would necessitate a vast augmentation in Beard personnel.
We are unconvineced that such' an eventuality would result in better and quicker
parole decisions.

Section 4210 deals with the jurisdiction of the Board of Parole. The bill,
ke present law, starts with the notion that the period of parvole, absent special
factors, is the maximum term of imprisonment reduced by the time served
in prison prior to parole. This creates an anomoly. since persons released earlier
ltave a possible parole term which is longer than those released Jater. The
latter group however, presents greater parole risks. I would like to mention
that the Administration’s proposal to. reform the federal criminal laws. intro-
dueed as H.R. 6046, makes the term of parole independent of the amount of time
served prior to parole. We believe this to be the better approach,

T would also like to point out that the Administration’s code reform legisiation
rejects the concept of “‘good time,” both for persons in prison and those on
parole. Our experience indicates that good time serves only the function of
more rapidly terminating paroles and not necessarily deterring misconduct, YWe
believe that the approach taken in section . 4212, which permits the early
termnation of parole, is wholly adequate to deal with excessive parole ferms.

Under section 4214, the parole term served bhefore a parole violation cannot
extend the term of the Board's jurisdiction over the individual. Thus, the parolee
reecives 1009 credit for parole time upon mndification or revocation, even
though he may forfeit good time. This progressively reduces the sanctiens avail-
?3311% to deter violations by parolees. Such credits have been rejected in H.I.

Section 4215 outlines the procedures for revocation of parale, and we are
in general accord with its provisions, which track the requirements of Morrissey
v. Brewer, 408 U.S. 417, and our own established procedures.

We cannot endorse subsection (e), however, which in effect provides for
Telease of a parolee on-his own recognizance (except if deewed daugerous
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or likely to flee), following the preliminary interview and pending the revocation
hearing. Present law provides that persons at this point in service of sentences
may be released, even on bail, only in very extraordinary circumstances, It
should be pointed out of course that expedited revocation hearings unde regional-
ization will eliminate any unnecessary delay,

Section 4215 also provides an opportunity for the parolee to compel the
appearance of witnesses at a revoeation liearing. This would be possible because
of the bill’s provisions for subpoena power in the National Doard., The power
would run nation-wide and be enforceable through the United States Distriet
Courts. We do not believe, however, that such subpoena. power is reguired to
enable the Board to conduct fair parole revocation hearings. The Alorrissey
decision, in which the Supreme Court listed the necessary elements for a fair
revoeation hearing including a conditional right to cross examine adverse wit-
nesses, significantly did not mandate compulsory process for the attendance of wit-
nesses, though this possibility could not have escaped the Court’s attention. Our
OX.I’Iel'i(‘ll(‘.E‘. has not indicated any necessity for compulsory process to obtain
witnesses for the parolee’s cause. He is permitted to have voluntary witnesses and
lie has the right under Morcissey to cross examine any adverse witnesses who
appear. Further, any adverse witnesses whom he wishes to aftend ave e-
quested to appear, provided that this is not: determined to be dangerous, or
unvise for nther good reasons, as provided in Morrissey.

_If a parolee could compel witnesses' attendance as in a criminal trial, revoca-
tion hearings would be delayed and obstructed with no real Dbenefit to the
parolee. Under present law, as mentioned above, the parolee is provided counsel
where the interests of justice require an attorney‘s assistance, such as in cases
of fpctuzﬂ dispute. The attorney of course will see to it that any favorable
testimony by voluntary witnesses, either in person or by affidavit or other docu-
mentation, is presented.

_ We have one further objection to Section 4215, that being with respect to
1ts‘ provision for a revoeation hearing upon termination of an assignment of a
prigoner to g Community Treatment Cenfer. This termination of ”assignmen’f,
as we read the bill, constitutes a mere change in a condition of his pafole not
a yevocation of parole. We do not see the necessity for a formal revocah‘on-
type hearing where revocation is not being decided; indeed, it would appear
anomalous to provide such a hearing on the issue of whether the parolee should
be placed in a situation perbaps less restrictive of his liberty fthan the Com-
munity Treatment Center assignment. Furtlier, if a hearing of this nature were
required, it might inhibit the free use of such centers for parolees, thus dis-
coura ,..'r_ing use of a most nseful rehabilitative tool, ’

. Sections 4214 and 4215 also might be read to requive a revocation-type hear-
ing for modification of any condition of parole, While we doubt that this is the
mtent.of the bill, we would of course oppose such provisions.

Sectmq 4216 provides for automatic appeals in all ecases where parole has
be.en denied or revoked, or where parole good time has been withheld or f(;r-
feired, or wliere parole conditions have been imposed 0r modified. Appeals shall
he decided by at least three members of the National Roard, e\'vei)‘t ‘v.:hére
rarole conditions have been imposed or modified, in which cns’e '1t least two
members are required. We believe that these appeals should be (1‘1301'@%5011“11'\7
and that there should be a mechanism to screen out those frimions cages {-h&(’;
will only clog the appellate system. - i

Title II of the bill provides for an amendment to that sectinn of the Crime
Q()11t1~01 and Safe Streets of 1968 dealing wifh grants for correctional institu-
tions and facilities. The amendment would add a new paraqrhph to s‘eetio;l 453
of part E of the Act which now enumerates certain ecorrectional shndfu"(;'s‘
which must be met by states desiring grants for such institutions '{nzl f{cilf-
ties, The amendment would require, among other things, that the St'(‘ll'e qgsm.e
LEAA that its parole system includes certain specified .eiement: su?zh '{s O~
cedures for equitable and expeditious disposition of parole héfli'i’n"q inélu %iu 14
access to files, representation of prisoners, and quick notiﬁcatiou gf deci ; ) ;
Minimum standards with respeet to parole revoeation would also b e S%O'lli.

Certain of the requirements set forth in the amendment ha‘:e beex? éies%llllus( ((i
abnve, and to the extent that we oppose the requirements with respect t Stlio
fec}jeral parole system, we oppose their imposition on state prograh& e

Even to the extent that we favor some of the correctional 1-equirem.e.utq how-
ever, we would not at this time recommend amending the Snfe Streefs Act ‘(
vou kuow, the Administration’s Law Tufarcement Re?'enuolSl\fxr)ilme%rsogocw{fig

o o v, . . *. e .
now being considered by the House and Senate, and for the time being we op-

»t
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pose specific amendments {o the present statute since such amendments are
contrary to the proupesal’s concept. We would prefer to wait until we have had
an opportunity to study the final version of our legislation before making
recommendations.

My, Chairman, this concludes by prepared statement. I wish to point out in
closing that 1 have discussed only our major criticismis with the legislation.
If the Subcommittee decides to proceed with the legislation, we would request
that our attorners be permitted to work with the Subcommittee stafl in ironing
our technieal difficulties. Of course we do hope that the Subcommittee will agree
that it is best to allow the Board to proceed with the reorganization adminis-

tratively.
_e‘.._._———-—’

[Mr. Scalia’s statement referred to at p. 163 follows 1]

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES,
Washington, D.C., June 21, 1473,

TESTIMONY BY ANTONIN SCALIA

Mr. Chairman and Members of the Subcommittee: I am grateful for the
opportunity of testifying before this Subcommittee concerning parole reform
legislation.

The Administrative Conference is, as you Lknow, a permanent, independent
Federal agency, charged with studying the administrative procedures of Federal
:‘agencies—and making recommendations for improvement to the Congress, the
\President and the agencies themselves, Parole has in the past been insulated from
the critical analysis of those concerned with problems of administrative proce-
dure by the assertion that it was a privilege, a matter of grace, neither to he
éxpected nor tG be earned, granted without necessary rhyme or reason at the
indulgence of the 'sovereign. Since no prisoner had a right to. this boon,
none would complain of its denial, or of the arbitrariness with whicli it often
appeired to hé conferred. However accurate this view may once have been, it
surely no longer comports with the real place of parole in our criminal law.

Parole cannot be viewed as simply a windfall, because in fact the entire
penal system 'is premised on its availability. Congress preseribes maximum
sentences and judges sentence individual defendants with the knowledge that
parole is available and in the expectation that a prisoner who demonstrates his
desire for rehabilitation will not serve the maximum term or anything approach-
ing the maximum.

Glffgiifs of parole are not a series of random acts, but & major and regulayr part
of thé ndministration of our gystem of eriminal justice. The U.S. Board of Parole
conduets annually about 20.000 proceedings relating to the grant, denial, revoea-
tion or confirmation of parole. The Board controls approximately two-thirds of
the time actually served under fixed-term Iederal sentences and all of the time
served under indeterminate sentences. Thus. the actions of the Board have
greafey and more immediate impaet on the average Federal prisoner than the
action of the court which sentenced him. The exercise of such authority is a
fearsome responsibility, and every effort should be made to assure that its
exercise is rational, even-handed and consistent with our notions of procedural
fairness.

CONFERENCE RECOMMENDATION 72-8 AND ATTEMPTED IMPLEMENTATION

A litile over a year ago my precedessor as Chairman of the Conference, Roger C.
Cramton, presented testimony to this Subcommittee concerning purole reform
legislation simlar to that which is now before you. He described a Conference
study of the procedures of the U.8. Board of Parole, and a proposed recommenda-
tion arising from the study which was to be considered by the Conference at
its June 1972 Plenary Session. The proposal was in fact adopted by the Con-
ference, as its Recommendation 72-3, without change and without dissent. I
submit a copy as an apendix to my testimony. I would like, if I may, to refresh
your recollection concerning the contents of that Recommendation, and to
deseribe onr effort to have it accepted by the Board of Parole. Both these items
bear upon the desirability and necessity of the bill before you.

The elements contained in the Conference Recommendation represent, T am sure.
you will agree, a very modest proposal: )
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(1) First, we urge that the Board of Parole formulate general standaids
to govern the grant, deferral or denial of parole. Where the adoption of general
tule is not possible, the Board s! ould attempt to formulate standards through
use of typical hypothetical illustrations.

(2) Second, the prisoner’s file should be disclosed to him or his representative
in advance of the parole hearing, except for information in the file as to which
disclosnre is clearly unwarranted or has been determined by the sentencing
judge to be improper, Such information might include psychiatriec and medical
reports and statements which would disclose confidential informants. Where
information is not directly disclosed from the file, the prisoner should be given
asummary or indication of the nature of information withheld.

(3) Third, the prisoner should be allowed fo be assisted by counsel or other
representative of his choice, This would not be for the purpose of turning the
parole hearing into a frial but merely out of recognition that in a matter of
such grest significance to the prisoner, the assistance of an experienced and
arficulate adviser seems important,

(4) TFourth, we urged that where parole is deferred or denied, the prisoner
be provided a statement of reasons—perhaps simply a eheck-list form, but with
at least a sentence or two of individualized explanation added. We also rec-
ommended in this connection that the Board develop and make publiely avail-
able a body of fully rensoned prototype decisions—granting, denying. or de-
ferring parole—which might serve as a body of “case law"” and assist in the
formulation of standards.

(7) Tiffh. with respect to parole revocation proceedings we urged greater
procedural safeguardsthan for parole hearings. The parolee or his counsel should
have access to the written evidence against him and should be entitled tn hear
and cross-examine adverse witnesses. He should have an opportunity to comment
on the hearing officer’s recommended decision, and, of course, the Beoard's final
decision should include a statement of reasons,

On July 5, 1972 we transmitted this Recommendation to the then Chairman of
the Beard, George J. Reed. In Octaber we received a reply from Mr. Reed’s sue-
eessor, Maurice IL Bigler, rejecting substantially all our proposals. I submit
this correspondence for the record. together with an internal memorandum
comparing the response with the Recommendation. YWe have since then at-
tempted to induce the Bonrd to change its mind by working through its parent
agency. the Department of Justice—where, T think it is fair to say, we found
n some quarters more sympathetic ears. This effort. however, has ultimately
vielded ]}ttle fruit. We hove been advised informally that Justice has made a
final decision concerning the extent to which it will seek implementation of
our Recommendation—to wit, only to the extent of permitting the assistance nf
eounsel at the parole hearing. This seems to us of minor consequence if nnne
qf the other changes proposed in our Recommendation is adopted. Without pub-
lished standards governing parole, without access to the file that shows how
‘tlho:e:tanfdarc;s :}p{)lly to the parlﬁeular case, and without any requirement that
a reason for denial be given, a lawyer would know nei g rinciples
address< nor what alleged facts to refute. retther what principles to

We have received ne formal communication from the Boprd or the Depart-
ment on thls_ subject since Chairman Sigler's letter of October 20, =0 T do not
purport to give you their present position first-and. T hope, of course, it has
e_haqged. But as far as we have been advised, and despite extensive n’nd con-
tinuing efforts, our Recommendation has met swith substantial rejection. Tt is an
understat_ement to say that this is a keen disappointment. The pmpos:ﬂ is. as
I have said, a modest one. It was based on a careful and scholarly study by onr
qonsultant, Professor Phillip Johnson of the University of California at Ber-
kele;r, a_copy of which I provide for your information, and, if yu wish. for in-
g{;}sx‘glilt;lneti’ﬁl gggp;l‘; Ift was adopted é)y tlhe Conference not onl.v' withont dissent

- Xpressions from our membership indicati b C
m({s;}t un:gual intamr assemblage of lawyers. p indleafing a breadtly of consensus

he Administrative Conference, of course, was established by ! 'es
only to recommend and not to dispose. We have no power.da?f(vl ;1:(1)9 d(c?‘gilﬁw;g
exact automatic compliance with whatever we say. But when a Recommen’da-
tion as well considered as this, as moderate, and as enthusiastically endorsed
is. whelly rejected by the agency to which it is addvessed, I think it our re-
sponsibility to bring the Recommendation and the rejection as forcefully as
pogmble to the attention of the Congress. Our proposal’ did not call for fggis—
Tation. It was addressed to the Board of Parole, and there is nothing in it,
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with the exception of that portion dealing with the confidentiality of pre-
sentencing reports, which could not be implemented by the Board uider its
existing authority. It is my coaclusion, however, after almost a year of inten-
sive efforts to secure implementation, that this Recommendation will in fact not
be accepted unless the Congress intervenes, I bring fhis to pour attention both
because this Subcominittee is now considering parole legislation and Dbecaunse
the Judiciary Committee hag substantive jurisdiction over the Conference and
has demonstrated a sympathetic interest in our activities and our effectiveness.

et me turn now fo the bill before you, H.R. 1598. Tifle I of the bill would

establish an independent Board of Parole and make major changes in Federal

parole procedures. Its provisions are drawn in large part from last year's Lills,
LR, 13118 and FLR. 13293, on whieh we commented at fhat time. I am pleased
to note that some of the provisions in H.R. 1598 reflect our previous comments.
Title IT of the bill would amend Title I of the Omnibus Crime Control and Safe
Streets Act of 1968 to prescribe minimum standards for State parole systems as
a condition of eligibility for federal grants to correctional institutions and
programs, I will limit my comments to those provisions of the bill which deal
with IPederal parole procedures and will not deal with matters of substantive
parole policy—on which we have no particular expertise—or on the proposed
amendment to the Omnibus Crime Control Act.

I should emphasize at this point that the Assembly of the Conference, which
adopted our Recommendation 72-3.and which alone has authority to make formal
Conference Recommendations, has not had an opportunity to consider this bill.
Consequently, the views I exprersed are those of my Office but not necessarily
those of the full Conference.

QRGANIZATIONAL AND STRUCTURAL PROVISIONS

H.R. 1598 would create a Board of Parole “as an independent establishment
in the executive hranch,” severing its present conditions with the Department
of Justice. The Board wosid consist of a seven-member National Roard and five
Regional Boards of three members each. As under present law, 18 U.8.C. § 4201,
members would he appointed for six-year terms by the President with the advice
and consent of the Senate, and there is no provision that members may be re-
moved only for good cause, The principal functions of the National Board would
be to establish general policies and rules for the Board of Parole and to conduct
appellate review of the determinations of the Regional Boards regarding grant
or revoeation of parcle.

Removing the Board from the Department of Justicr: was one of the recom-
mendations in Professor Jolmson’s report, but it was not included in the Con-
ference Recommendation. Though T have uo strong views on the subject, on bal-
ance I think it preferable to keep all eriminal Jaw enforcement and peual activities
of the Government under the control of a single hgency—particularly when that
agency bas been as responsible over the years and has such a high repute among
lawyers within and without the Government as the Department of Justice,
Independence for the Board is not, I think, necessarily desirable in all matters,
Decisions in individual parole eases should certainly be almost judicial in nature
and free from supervisory influence. But the establishment of parole policies
seems to me inherently bound up with prosecutory, enforcement, and penal poli-
cies, and should rationally Le subject to the same overall direction. In such mat-
ters, independence is far from an nnmixed blessing. I confess that my opinion on
this point may be colored by the fact thaf the Department wwas much more recep-
tive than the Board to the reasonable procedural changes we proposed. But the
attitude which that displays may not be entirely irrelevant. The Department has
a broader view, and hence can perhaps judge policy matters pertaining to parole
more objectively. It is in any case a known quantity, staffed with attorneys who
are among the most respected in Government. I would not discard these values too
readily. It seems fo me that an appropriate degree of independence, where inde-
vendence is needed, might be achieved more desirably by promoting greater secur-
ity of tenure for Board members than by moving the Board out of the Department.

Whether parole administration should be centralized through the establish-
“ment of regional boards depends so heavily upon questions of operational efficiency
which we have not studied that I do not feel qualified to advise you. I will note,
however, the obvious fact that decentralization increases the difficulty o:f. achiev-
ing consistency and predictability-—and especial}y the difficulty of agluevmg the_m
through an essentially “case law” process, This is a matter I +will address in
another contextlateron,
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The provisions of the bill relating to the orgnrization of the Regional Boards
raise in my mind some technical questions. These Boards are t0 consist of three
members appointed by the President with the advice and consent of the Senate,
and each Board is to huve assigued to it up to six hearing examiners, The princi-
pal funetion of the Regional Board is to hear and decide parole defermination and
parole revoeation cases. For purposes of these hearings, it is evidently intended
that the Board and iis examiners sit in panels. Section 4207 (a) requires that a
Darole determination hearing be held before a panel of three individuals of whom
at least one must be a Board member, and the other two members v examiners.
For parole revocation hearings, however, section 4215(g) merely provides that
they “be epnducted by at least one member of the Regional Board ;" nof only does
it not require other officers on the panel to be examiners, it does not require a panel
at all. This is surely an anomaly. A parole revoeation hearing is ordinarily at-
tended with more formality than a parole determination hearing, and its effect
on the Ql‘isoner islikely to be more significant, Moreover, while it is expressly pro-
vided (.m szction 4207 (a) ) that the panel sitting in the determination hearing has
authority to make the decision for the Regional Board, it is not clear wlether the
ofﬁcer’ur oﬂit_:ers presiding over the revocation hearing may be authorized to
make the decision. Section 4203 (L) suggests that they may notf; sectivn 4203 (c)
that they may.* '

_ There are a number of respeets in which some greater flexibility in organiza-
tion and structure might be desirable, For example, it is not clear that a quimml
Board can dgterm‘me to review or reconsider a parole determination made by o
panel, There is 10 provision for such a procedure, and seetion 4203 (a) conld be
read tq preclude 1‘t. Similarly, it is not clear that the National Board ean review or
reconsider a decision of one of its panels. May 'a Regional Board member he
asmg.ued temporarily to sit on another Regional Board or on the National Board
and if so, who makes the designation? Cf. 28 U.S,( Ch. 18. It is not hard t(;
imagine a situation in whick there are two or more va ancies on o particular
I)i:;,;)l}onal B'oar‘d; :vet the processing of cases must somehow ('untinu‘e. These
fl tgenc;g;.me readily soluble, but I think it worthwhile to bring them to your

PAROLE PROCEDURES

qe’{’tl}e hegrg of' th.e Bill is, of course, its provisions regarding grant of parole.
?112111‘(1)3)’4:12?0 il'nqoe?\(};i t%met t;\-}lare fa] prisoner has attained eligibility for parole
ey CALEL SCIvIng one-third of his sentence) and his record shows that he
has substantially ob;erved the rules of the instituti 1L be relossod
unless the Regional Board determinéq that theré .l'utu?? ; ‘he shall De 1'_0}@1150(1
will violate a eriminal law or that lx{c reim% \vn]sl(lallu‘lfmlame p'mbubl'l oY e
welfare of soviety.” When he has ser;'e(ft\fv‘o-tlli 111 f) ; ‘fncompatwle e
released on parole unless the Board determines tll( s of his ‘SOI‘I‘tOD(’.e he shall he
that he will engage in conduct violatin o8 pat there i “a high likelihood
4905 L en ondy ahng any criminal Iaw.” The effeet of section
Dagzlgli};%ch:‘{i‘;]éf :f} 11‘2 c‘{ﬁg the burden of persuasion presently applicable in
less the Board can noi "f L5.C. §4208(a), by requiring parole to be given un-
desirabio tu qu(:sti(g;ngf Ifgﬂg{);gg ;;%lggll})t\?i“'ya(iltrr l;l}lpltﬂdtpnt. Whether this is
Sections 4207 and 4208 presem - istrative procedure.
Unless the R(*giona{lB}o '?1?(11211:ttf1'1-ﬂ£e the procedure for parole determinations.
shall hold a hearing. The Lesrira ey, Without hearing to release on parole, it
posed of one Board me 1el caring will be candueted by a panel of three com-
examiners \Vliexfe paml?el igx,d gliileodngi}gei, ﬁxg}l(}htlwo nltlh(;r Board members or
annually ceafter M s o osutad nearing swill he eon d at les
mm‘g‘;‘i}g t‘;getllt’:lfl%e;lef}éle D%lslo‘ner 15 to be allowed access to his ;il}g(;tezl\ggpieggf
A program of rehahilitation sy >uc opinions disclosure of which might disrupt
which may have been1 cﬁ)égp’ zlul-d waterial revealing sourcos of information
disclosed divectly, the Boa "(;n?lc 1 orgnnagnce. When such materizl canmot be
prisoner is entitled to be a; " fs hall ordinarily make availahle ity substance. The
he cannot affora counselSl?hed by counsel prior to and at the hearing, and wher
o can Tord , there is provision for i > were
accordance with the procedure in Federal criminay aclizglsntil eiptu o ounsel in
~Hinat cases, wil reenrd of the

*The whole purpose and effect
‘ 5 of section 4203(h
oo b S o e sefonce B SRORMSRD o, e
t Seems fo mo that the omrd 15 effect is entirely eliminnt&'d by t % Subseetion:
It s 0 L ¥ Temnining funetion of sooy 1 ¥ the next subsection.
vote.but extraordinary prohibition upon the Board’s gdog?in‘ié? %dﬁa)&uiiie?ie?tm:‘:‘s %gqfl?lﬁ%l;

s
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parole hearing shall be kept, and within fourteen days the Regional Board
shall notify the prisoner in writing of its determination, stating with particu-
larity the grounds, and inciuding a summary of the evidence and information
supporting the finding,

These procedural provisions would implement some of the most important
aspecty of the Conference Recommendation I discussed earlier—in particular
the provisions for access to the prisoner’s file, representation by counsel, and a
written statement of reasons for denial of parole. Subject to some reservations
I will get to in a moment, I of course applaud these portions of the bLill. The
bill does not, however, implement that portion of the Conference Recommenda-
tion which is directed to the establishment of rules and standards by which the
grant or denial of parole may be consistently applied and reliably predicted. I
refer to the very first paragraph of the Recommendation, calling for the Board
“to formulate general standards to govern the grant, deferral, or denial of
parole”—by rule when possible, and by the use of typical hypothetical illus-
trations where necessary.

Section 4202(a) (1) of the bill grants the National Board power to “establish
general policies and rules . . . including rules with respect to the factors to
he taken into account in determining whether or not a prisoner should be re-
leased on parole.” But the eurrent Board already has that power, and, as I have
indieated, it has not been and will not be exercised. It is true, of course, that the
issuance of such rules seems to be almost expected by this bill, as it is not by
present law. Nevertheless, because of past experience and beeause of th: abso-
lute indispensibility of this feature to the fairness of the parole process, it
would seem to me desirable to make this not merely a power but a positive obli-
gation of the National! Board, There should be left open no risk whatever that
an attorney will have to sift through the 20,000 cases decided each year to de-
termine on what basis it will be decided whether his client's release would be
“incompatible with the welfare of society.”

"This raises another point that I might mention in passing, I presume it is the
intent of the bill (as it was of the Conference Recommendation) that the deci-
sions and opinions in parole cases bie publicly available. Whether this is ac-
complished by the Ianguage of the bill depends upon the effect of seetion 4223(a),
which renders the Administrative Procedure Act (including 5 U.S.C. § 552, the
so-called Freedom of Information Act) applicable to the Board. More specifically,
it depends upon whether parole determinations are to be considered, within the
meaning of § UB.C. §532(a) (2), “final opinions [or] orders made in the ad-
judication of cases.” I think the normal meaning of that language would em-
brace them, but it would be well to have some legislative history to make it ab-
solutely clear.

I also note the ahsence of any provision for Board development of what our
recommendation called “pretotype decisions”—that is, a body of fully reasoned
decisions applying to typical or recurrent fact situations -and usable as time-
saving precedents. These will be ugeful whether or not published rules exist.
Perhaps this absence is due to the bill’s intention that «ll decisions be fully
reasoned—which I think would be undesirable for reasons I will discuss shortly.

Having mentioned the respects in which the legislation would not go as far
as the Conference recommendation, let me now turn to some respects in which
it goes further—perhaps too far. It must be borne in mind that parole determi-
nations are unavoidably a high volume operation. The additional protections con-
tained in this bill can be expected to increase the number of hearings beyond
the eurrent 20,000 annual rate. In such circumstances, informality and flexibility
are not merely useful but absolutely necessary if the system is not to break
dovwn. Moreover, whereas in some other areas of the law superfluous procedural
protections can he provided wifth relative impunity, here it may be predicted

with confidence that prisoners will make indiseriminate and hence in many cases
undesirable use of whatever legl remedies are provided. They have nothing to
lose, and time weighs heavy on their hands. Accordingly, in this field one must
be more careful than ever to provide only those safegnards that are reasonably
necessary, and to avoid embellishments that may seem to provide a superabun-
dance of Tairness but in fact only harm the society at large and the prisoners theni-
selves by causing the parole system to bog down in triviality and frivolousness.

TIn this eonnection, I am concerned about the provision of section 4208(e) and
sention 4215(h) which requires “maintenance of a full and complete record of
the hearing.” If this means, 4s one would normally suppose, that a. verbatim
transeript must be prepared in each case, it imposes to my mind an unnecessary
and enormously burdensome requirement. It should be noted that this require-
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menf will not jn any case serve the normal purpose of enabling “on the record”
review under 5 U.8.C. § 706(2) (B) ; for elsewhere in the bill (section 4228 (a))
this section of the Code is specifically rendered inapplicable. On the whole, it
Wwould seem to me that minutes of the hearing, prepared Ly one of the panel mem-
bers, should suffice.

Also in the avea of needless complication, I do not agr vith the ¢

1 : ( ess agree with the feature of
S?Cthn 420$(e) which requires the Regional Board to provide to the prisoner
who is glell}?(l parole “a sumwary of the evidence and information supporting
the finding.” It is notewort}]y t}lat 1no such requirement is imposed with respect
to parole revocation detel’m}na'tlons, where the procedural rights should normally
be grearex_x In fnct: one mgght observe that no such requirement was imposed
upon the judge or jury which found the prisoner guilty in the first place; ade-
q.uz}te evidence of guilt must have appeared in the case, but the particular items
mhed}mun ¢id not haye to '_be specified. I think this provision containg areat
g(;tenll;al for encouraging iﬁwolous appeals where one ifem relied upon may

ave been erroneous even though the rest alone would suffi :
jave been err ice to uphold the

Section 4208(e) and Section 4215(j) require that

ec 2 b 215(j) require that when an adverse parole
demsmnuhaﬁ been }nade'thg. affected prisoner be given a written statemént of
rea.sun.;- with partxeulupty This provision is desirable—and indeed implements
?lm own Recpmmepdatlon-—-so }ong as the quoted words do not mean to imply

mt_ the notice will hle anything Dhut brief. The Conference Recommendation
spu:xﬂgally notes that it woul;l hge acceptable to use a cheelk-list form, with only
gltstntence or two of more individualized explanation. T take this to he the
1(12 enilof‘ thq bill as ‘\‘vell. If, on the other hand. these provisions are intended
( og?.1e1_ mt'h_ Fhe summary of the evidence” provision just discussed) to
12?11115ie the “1'}t1ng of a full-dress opinion in every case, theu a procedure is
3% %l shed wl_uc}l seems to me clearly unsuited to the volume and the character
: ‘wse detgu;uuat‘mns. I would recommend that the bill make it absolutely
559}1} that tp']s is not the case. Tl}g unique value of full-dress opinions in bringing
‘11;‘ 11 ; fﬁ(t:(n;:mteﬁnc{_ anld prec%lctabxht_v to the entire parole process can be '1chi(?vefl
h ase as etlectively and infinitely more economieally ) i rovisi
for the issuance of a limited number of * K isions ne fung Drovision
‘ a er of “prototype decisions,” s y
recommended and as I have discussed above. ! % 15 the Confevence
toItlI:(Ien 12)?11;31(;% e:xygeperplfxgdtby seetim% 4223(b) (1), which renders inapplicahle
h seneral statements of policy™ exception to the inf :

.t . . P ey o p 01T -
?Ilr';lli;;ixs,gﬂll%qt;_lre?lenlts (zf the Administrative Procedure Act, I think it 1'90 ill?saolhﬁl(}fv

ssibs 0 conduct an informal rulemaking for ever iz n
. S i £ Y authorized gener:
;gﬁfi}elﬁfélt%tzfelgff:};g?for example, lﬂtle statement that “the Board will hen‘cggi"oerlt}ll

! s 'LS To assure equal treatment.” If this provision is ¢

; t r . y 8 mear oy
;21 1};11?1215%1{;2 c%hfol _ule: “;gth 1f§8§?t to factors taken into account in Aé’zlz]lltc;%l(;:‘»::,
, refer in section 2202(a) (1), are subject to inform ing

! LeLeLte n s al r ak
gzc‘):eidléi ::,r 11; 1:ffaélét‘m;n§§essar1lg broatd means of achieving this ;\Iorelf)lxgg;ﬂi\tn;g

Jac tiv eans, since these rules may in any ev hiect
to r_[t‘gg ;nte;gremtmle r}lles” exception of the APA, \\I:'hich isS;met‘ 22213&3%39“

' provisions which seem most likely to slow d e ;

- > Heem £ \ own and en :
ggzglcev 1;2%&::3 a}lllfdt%:gs)ee 1101Lat13g to renewnl of parole (‘leter(rninatio(;ullllgff;iu?se
A, 3 y £ appeal to the courts. Provisions of thig ¥ an.

Vi - char L are - -
:clulﬂ, but care §h0u1(1 be taken to make them as efficient and as imsllxcx.fxeri qtre (;SPH
as possxl)lq. VWith respect to renewal of determination hearings : X e‘_ 1 voeall
that the bill requires a hearing each year before n 1 of three, ane op Lecall
must be a Regional Board member, It seems to me ;:hggli)f: t{)lg tleleree’ o Ao

. N o . v, . : ver i )
gll?llteitﬁjigufptllllea.ung.s, this provision mposes such an admin?’sgslttg\feaisl?xfégf

b praciieally guarantees less thorough attention. I thinlk justi i .
be served by a hearing before the full panel at 3- or 5 iy nl%ght better
review before a hearing examiner, limited (to the o-‘s_'ear 113t81'vals, with annual
previous hearing. The examiner could make reoom%leslcl)(]llgi's S oty Sce the
Board, which would decide whether to grant pafole order alons o ﬂ]e Regwnql
ately, or leave the previons denial in eff il the Lo hearing immed;-

A% fo niminisponeri et 1t1111 &ffect until the next full-panel hearing

to s t > 1 als se ar ira, ) 1
essential if a decentralized syste&n is adoptidmi)ztl gﬁ%y_(%esxrab]e Pt absolutely
pf the National Board, and to insure a rough,unifornel't e .anorce {he standards
in the application of those standards. T think sectionneegléhroughou‘t ﬂ’l ¢ System
in making administrative appeal available not merely withof e ol 1 correct
revocation of parole, but also with respect to forfeiture ;‘espe_ct to denial o
1n1pqslltlonh of parole conditions, and parole modification OI 3&_10]163 So0d ime,
consider, however, making the appeal discreti v with Nag you should
) 5 br Scretionary with the Nationgl Board;.
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So that it may decline those numerous appeals that are likely to be frivolous.
I do not read section 421¢ as requiring the National Board to hear oral argu-
ment, z0 that even if it is compelled to accept all appeals it will doubtless
dispose of many in a summary fashion that is indistinguishabie in all but forin
from a considered denial or discretionary appeal. Given the predictably over-
whelming number of appeals, I frankly cannot conceive that it could possibly
do otherwise. Nor should it. Its time and energy should be concentrated upon
thoge situations in which the result seems out of line with national staudards.
Since this is probably the intent of the bill, and will doubtless be its outcome,
1 would prefer to call a spade a spade, and make the appeal discretionary.

Finally, as to judicial review: Section 4223(a) contemplates judicial -review
of standards aud individual decisions under the “arbitrary, capricious or abuse
of digeretion” standard. I think this is sound and would certainly not recommend
a stricter test. There is no avoiding the fact that this legisiation, by making
Board action reviewable and by seeking to establish firm substantive and pro-
cedural guidelines for this important area of Government activity, will open
the gates to an inevitable flood of judicial petitiong. The danger iz not so much
that the courts will be likely to second-guess the Boavd: I think they will be
most hesitant to do so. It is rather that the courts will be inundated with peti-
tions for review of parole action. Yet there is no less reason to be willing to
Accept that consequence here than there is in the field of habeas corpus—where,
likewise, judicial protection is afforded with the virtnal certainty that it will
{requently be abused. “There is really no solufion to this problem of potential
abuse: it is one of the inevituble effects—and perhaps one of the honorable
marks-—of a system of law.

The foregoing remarks might be deemed to apply with equal foree to the
requirements for public provision of counsel contained in Rections 4208(c) (2),
4215(h) (2) and 4216(a), Though it is admittedly dificnlt to draw a distinetion,
I do not mean to endorse those provisions. In the course of its deliberations
concerning Recommendation 72-3, the cognizant Conference (ommittee con-
sidered recommending public funding of attorneys’ services; the Cenference ulii-
mately declined to do so, and took no position.on the peint, Speaking strictly for
myself, I do not see how the provision of counsel Tor all desired purposes in
the parole process can be possilile. T'o be sure. we now provide counsel at crim-
inal trials—but there it is the Government that is the initiator of the litigation,
#0 that there is some responsible limit upon the ecall for attnrneys’ services.

In tlie parole process, on the other hand, it is the prisoner who initiates the
action and then the appeal, and there ig absolutely no theoretical or, T think,
practical limit upon the number of occasions on which he can be expected to do
g0, To deny publie counsel cannot Le compared with a determination to deny
judicial review, Tt is not absolute—it does not entively exclude all legal assist-
ance. Legal aid societies, public service law firms, and public spirited lawyers
will remain available—except that they will Le able to limit their activities to
those cases that are meritorious. I think compulsory legal assistance might
feasibly be provided if you were to adopt the suggestion T made earlier concern-
ing diseretionary review by the National Board. It would seem ta me possible to
provide attorneys in those cases in which review has been accepted, and for sub-
sequent judicial appeals following that review. This would limit the scheme to a
manageable number of cases—and to those which are presumably the more
meritorious.

In giving testimany as Chairman of the Administrative Conference, I find
that my statements are almost always overwhelmingly critical rather than
laudatory. There is, of course, a reason for this: The function of the Conferenca
is to provide intelligent, informed advice——and when that advice is sought with
respect to a course of action already plotted in a particular Lill, our most usefiil
service is to point out where that course goes astray.

Nonetheless. though my fe: “imony foday has unfolded in a minor key, T would
like at least to end on a 7~ ..., enthusiastie, congratulatory tone. The area of
paraole is one in which Government action profoundly affects a segment of man-
kind that does not have ready access to the instruments of reform, or even to
the sympathies of the public. The Conference has labored in several vineyards of
this sort—not just parole reform, hut procedures for labor certification of aliens,
for the handling of natural resources belonging to Indian tribes, for the bringing
of suits against the Government, for the representation of diffuse and uwnorga-
nized groups in agency rulemaking, for the adjudication of claims in small-
amount, mass-volume benefit programs, and for the change of status of aliens.




There is not much glary or public visibility attached to the acl.uevngnmlF ({f su‘eh
reforms; and for that reason these are the areas \}'here 'zullcp} improy e1}1g nt
is most freqeently needed. I think the de_myth()loglzmg and 1.ef;.nlufnat{(‘)r';‘~ of tljle
pavole process is an unappealing and politically thankless task that }(_1') ‘]:1111.1\4 )
needs doing. It fills me with hope for our system that the Subcommittee is willing

to devote its attention to the matter.

ADMINISTRATIVE CONFERENCE OF TIIE UNITED "ST.\TES, )
Washington, D.C.

RECOMMENDATION 728 : PROCEDURES OF THE UNITED STATES BoARD OF PAROLB
' (Adopted June 9, 1972)
EXPLANATORY INTRODUCTION

The United States Board of Parole consists of eight members and employs
staff of eight examiners. It conduets about 17,000 proceedings a year relating
to the grant or denial of parole, involving about 12,000 prison interviews, and
close to 2,000 proceedings relating to the revocation or continuation of parole.
The Board controls approximately two-thirds of the time actuully served under
fixed-term Federal prison sentences and all of the time served under indeter-
minate sentences.

1. Parole. The Parole Board has published a list of 27 unweighted factors
which guide its decision whether to grant or deny parole, These factors point
to the ultimate judgment as to whether release in the case of a parficular
prisoner is likely to lead to further law viclation, with collateral attention to
equalizing disproportionate sentences for similar offenses. & mnre specifie formu-
lation of the standards of decision should be possible after the development of o
podr of reasoned cecisions, and after the completion of a pending computer
study by the National Council on Crime and Delinquency,

Parole is ordinarily granted or denied largely upon information and impres-
sions obtained from the prisoner's file and a brief personal interview. Under
present procedures. the prisoner as no direet knowledge of what is in his file,
but will usually be given some indication of the file's contents by tlhe prison
counsellor or the hearing examiner. The prisoner ecannoct always be given un-
restricted access to this file, because it may contain documents such-as psy-
chiatrie reports or current criminai investigation reports whicl, if disclosed,
might be damaging to the prisoner or jeopardize the investigative process. In ad-
dition, the primary document in the file is usnally the pre-sentence report pre-
pared by a probation officer, which may have been withheld from the prisoner
or hig counsel in the discretion of the sentencing judge.

The Board hearing examiner or, less frequently, & Board member conduets
the parole “hearing” or interview at the prison. The interview is conducted.
after examination of the file, with only the priconer, the prigson eounsellor and
a sr?x.mgrapher vpresrent, and t'_vpi(’zally lasts 10-15 minutes. Counsel for the pris-
oner is not allowed. The examiner’s reenimmendation is dietated after the prisoner
leaves the room, but in the presence of the prison counsellor.

The exanuper’s_ recongmendation is not made available to the prisoner. The
recommendation is considered by a panel of the Board, consisting of fwo mem-
bers of the Board who eall in a third in the event of disagremnznt The mem-
bers consult together only in cases of difficulty, and tvpicﬁl]v simbls" note their
conclusion in the file. U'nder recent practice, the deoﬂling membets may grant
a *“Washington Review Hearing” at which relatives or connsel mav‘énpbiv :v‘rit-
ten or oral statement, but this occurs in only a small portion of tile cases. In
cases of nnusual difficuity or notoriety, an en bane decision is made by a y ‘u{)i'um
of the full Board. Typically advocates or opponents of parole ﬂl)p(;’U: ﬁef%re the
en bane Board. Some notation of the reasons for grant or deniaf is added to
the file after en bane conside.mtion but usually not otherwise,

The reasons for Board action are not disclosed to the prisoner. Despite legal
requirements of public availability, the Board’s orders and onini ‘e opt
to public inspection only when the Board determi y i qpnuons o i
il il rmines this to be the public

2, Revocation. On finding that a probation officer's - » i
tion sepms well-founded, a member of the Psarale ge[i ' QE{;{%:(:?]:'LD? fg}e vtxoflw
the parolee. The Roard is in the course of formulating @hnl-u it % N m‘n 3 or
discretionary action, When the parolee is taken int g to govern this

. aken into custody and there is a
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dispute of fact, e is given a hearing ¢ither in the locality er at ’rhg 1_1ris‘(:n to
which he will be returned. The prisoner may retain eounsel or, it he i9 1nc11gq11t,
may request the appointment of counsel by the Distriet Court, The hearing
is econducted before a Board examiner or, more ravely, before a member of the
Board. It rarely lasts more than a few hours. The parolee may be represented.
by counsel and introduce evidence. While the warrant will specify the charges,
neither the parolee nor his counsel may examine the documentary evidence or hear
or cross-examine adverse witnesses, At the conclusion of the hearing the exam-
iner prepares a report and recommendation, which are not shown to the prisoner
or his counsel. The Board’s decision is usually unexplained, and reasons are not
given the parolee. o

3. Workload. A rough approximation of the Board's workload indicates that
it must enter about $0 parole and 10 revocation decisions each working day. :1.11(1
that each examiner must make about 10 parole recommendations each working
day. Even a minimal explanation of decisions will put seme strain upon the
Board’'s Washington staff. Any provision for more caveful examination pf the
prisoner’s file or for more thorough interviewing, both of which seem desirable,
will require an inerease in the number of examiners.

RECOMMENDATION
A. Rules and Standards

mhe United States Doard of Parole should formulate general standards to
govern the grant, deferral or denial of parole. This articulation of standards can
appropriately be deferred until it can reflect both the results of the pending com-
puter study of parole decisions and the accumulation of a usable niunber of
yreasoned decisions. The Board in formulating ifs standards should use typical
hiypothetical illustrations in significant areas where promulgation of general
rules is not yet possible.

B. The Prisoner's Iile

1. Access to the jfile. Under gnidelines issued by the Board, the prison coun-
sellor should disclose the file to the prisoner or his representative in advance
of the parole hearing, except for any information as to which disclosure is clearly
unwarranted or which has been determined by the sentencing judge to be im-
proper. The prisoner should be given an oral summary or indication of the nature
of any relevant adverse information which is not directly disclosed to him.

2. The pre-sentence report, The Judicial Conference of the United States shonld
be requested to consider directing the sentencing judge to indicate on the face
of the pre-zentence report (a) whether it hias been shown to the prisoner or his
counsel at the time of sentencing and (b) if not, whether it or any designated
part should remain undisclosed in connection with parole proceedings. Dis-
closure of pre-sentence reports should be encouraged except to the extent that
the report containg information as to which disclosure is clearly unwarranted.

C. Right to Counsel at the Parole Interview

The prisoner should be allowed to be assisted hy counsel, or other representa-
tive of his choice, both in the examination of his file and at the parole interview.
The participation of the prisoner’s counsel or representative should ordinarily
be limited to offering remarks at the close of the interview hetween the examiner
and the prisoner. Bar associdations, public interest law firms, and other profes-
sional organizations should be urged fo offer assistance to indigent prisoners
pending evaluation by appropriate governmental institutions of the need for and
desirability of public funding of these legal services.

D. The Parole Decision

1. Reasons for deferral or denial, A statement of reasons for the deferral or
denial of parole should in all instances be given the prisoner, In some cases the
Board c.n simply adopt as its own decision the examiner’s recommendation. The
cases where this is not appropriate may well be so voluminious as to require the
use of a check-list form, such as that with which the Board is now experimenting,
but there should in each such case be added af least a sentence or two of in-
dividualized explanation. =

2. Prototype decisions. The Board shall develop a body of fully reasoned
decisions—whether granting. denying or deferring parole—in typic:fl or recur-
rent fact situations, These decisions should serve as time-saving precedents and
as the raw material for the subsequent formulation of standards.
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3. Public availability. The Board's decisions should be open to public inspee-
tion, These decisions, including examiners' recommendations which may be
adopted by the Board, should he worded impersonally and designed to allow
deletion of the prisoner's name in order to avoid a clearly unwarranted inva-
sion of privacy.

II. Parole Retvocatlion

1. Adverse evidence. The parclee or his counsel should have access to the
written evidence against him, and should be entitled to hear and examine ad-
verse witnesses who appear at the revocation hearing.

2. Recommended decizion, A copy of the hearing officer's recommendation
should be given the parolee, and he should be given an opportunity to comment
or reply in writing before the Board enters its decision.

3. Board decision. The Board should state the reasons for its decisions and
make them available to public inspection in the same manner as recommended
above for decisions denying or deferring parole.

R, Implications for Board Stafing.

Prior to its next budget request, the Board should estimate the additional
personnel needed to implement these recommendations or otherwise to improve
its procedures, such as, for example, doubling its staff of examiners to permit
more thorough consideration of parole applications. The Board should then
make a vigorous effort to secure the inerease in authorization and appropria-
tions which it considers necessary to this important end.

Jury 5, 1972,
Hon. GEORGE J. RzED,
Chairman, U.S. Board of Parole,
Washington, D.C.

Dear Mz, Reep: On June 9, 1972, at its Seventh Plenary Session, the Admin-
istrative Conference of the United States adopted Recommendation 34: Proce-
dures of the United States Board of Parole, which I am pleased to transmit to
you for consideration by the Board.

This recommendation, as you know, was based on extensive study by the
Committee on Informal Action of the Administrative Conference. The Commit-
tee and the Conference had the benefit of an elaborate report prepared by
Professor - Phillip Johnson of the University of California (Berkeley) ILaw
School. The Board provided the fullest cooperation to the Conference with re-
spect to this study and its views svere communicated to the Conference, The
recommendation was carefully considered by the Conference membership and was
approved by a unanimous vote.

I respectfully request that you give careful consideration to the adoption of
the procedures recommended in Recommendation 34. I am convinced that im-
proved performance of its statutory responsibilities by the Board will resnlt
from implementation of this recommendation. As you know, there is consider-
able legislative and judicial concern about the parole process: the adoption of
this recommendation would assist in the continuation of public confidence in
the Boaxd. '

I would appreeciate very much having a report by November 1, 1972, on the
steps taken ox proposed to be taken by the Board to implement this recom-
mendation. in this connection, a courtesy copy of this letter is being sent to
the Attorrey General and to Mr. Sol Lindenbaum, the member of the Adminis-
trative Cunference designated by the Department of Justice.

Sincerely yours,
RogER C, CRAMTON, Chairman.

U.S. DEPARTMENT OF JUSTICE,
U.S. BOARD OF PAROLE,
Washinton, D.C., October 20, 1972.
Mr. Jouw F. CTSHMAY, i
Brecutive Director, Administrative Conference of the United States, Washing-
ton, D.C.
Dear Mr. CusEMAN: This is in response to Mr. Roger Crampton’s letter of
Tuly 5, 1972 addressed to Mr. George J. Reed, who was Chairman of the Board
of Parole at that time. )
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The l}oax'd has given considerable study to Recommendation 34, Procedures of
the Unifed States Board of Parole, and has decided to work out methods to
attempt to adopt some of the recommendations of the Administrative Uonference

as stated below.

. (A) ‘Rules.and Standards: The Board has published in its Kules the factors
it considers in granting or denying parole. Refinements may be possible after
completion ot its present study on Improved Decision-Making,.

(1) The Prisoner’s File: At this time the Board does not plan to permit
access to the file at the time of or before parole consideration. This matter is
under study, especially in light of a recent Supreme Court decision (Morrissey
v. srewer) which provides for some disclosure of the file in certain revocation
proceedings.

(C) Right to Counsel at the Parole Interview: The Board does not plan, at
tliis time, (0 permit counsel at a parole interview, The presence of an advocate
(not an attorney) to assist the inmate at the interview is eurrently being permit-
ted in a pilot project the Board is now conducting to explore the effects ot a
regional operation. Experience gained from this project should aid the Board
in its future discussions about the matter generally.

(D) The Parole Decision:

(1) Reasons for Deferral or Denial :

A “check-list” giving reasons for deferral or denial was tied in two institutions
for several months this year, The system proved to be rather unsatisfactory and
has now been dropped in favor of another experiment. In five institutions in-
cluded in the pilot project mentioned above, the inmates will be told in person
why they were not paroled. This will oceur within five days after the parole
interview and will be done by the persons who conducted the interview.

(2) Prototype Decisions: Since the Board's decisions are highly individual
in nature we feel that the providing of prototype decisions would serve little, if
any, value. ¥Further, it is doubtful if there would be any real interest in this
type ol material, and the Board does not plan to develop such prototype deci-
sions.

3) Public Availability: The Board feels no value would occur by the prepara-
tion of “masked” Board decisions and making them available to the public. We
believe there would be little, if any, interest in sueh decisions and the workload
involved would be very large.

(IZ) Parole Revocation:

(1) Adverse Evidence. The Board now coinplies with the recent Supreme Court
deeision mentioned above (Morrissey v. Birewer) which compels, under certain
conditiens, imited access fo evidence and the confrontation of adverse witnesses.

(2) Recommended Decision. The Board does not plan to provide a copy of

. the nearing officer’s recommendation to the parolee. This seems to be an un-

neogessary step in the Board’s present procedures which are believed to be quite
complete and fair. A copy of the 3oard’'s revocation procedure has been furnished
to you previously.

(3) Board Decision. The Board does not plan to state or make public its
decision relative to revocation for the same reasons stated in Section D (3) above,
which applies to parole decisions.

(1) Tmplications for Board Staffing: The Board, in its fiscal year 1974 budget
request, has submitfed justifications for twenty-three additional staff rthe
present authorized strength is sixty-six positions). These would include eight
additional Parole Hearing Examiners. The primary purpose of the augmented
stafi' would permit operation on a regional bagis. Regional operation should
facilitate the making of prompt decisions by the Board, furnishing of reasons
for deferral and denial and the establishment of an infternal appeals procedure.
Orar budeet requests will be deferred pending action of the Board and the Depart-
ment of .Justice after the results of the projects have been analyzed.

Sinecerely,
MavricE H. Srerer, Chairman.

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES,
Washington, D.C., November 2, 1972.

MEMORANDUM TO FILE

Subject: Bvaluation of Parole Board Response to Recommendation 34.

The Parole Board, by letter dated October 20, 1972, replied to our inquiry
coucerning implementation of the procedures proposed by Recommendation 34,
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The purpose of this memorandum is to evaluate the extent of actual and planned
plianee. . . 4
cmllrlll the discussion below, each paragraph of the recon}mendatlon is set fm-th‘
separately, followed by the Parole Board’s response, followed bx a ('0}1}11};*1)1{
describing the degree of acceptance. No attempt has been m:ul_e to 1gf1110 assm{ e f,
reagons for rejection ; almost none of them is new. A copy of the February 1.).1.1
Board of Parole memorandum is attached for further background as to its

position.
A, RULES:AND STANDARDS

RECOMMENDATION

Recommendation: “The United States Board of Parole should fprmu}ate gen-
eral standards to govern the grant, deferral or denial of parole. This articulation
of standards ean appropriately be referrved until it can reflect both the_ resulis
of the pending computer study of parole decisions and the a.ecun‘mlnhou of a
usable number of reasoned decisions. The Board in fornwlating its standaxds
should use typical hypothetical illustrations in significant areas where promul-
gation .« general rules is not yet possible.” . .

Parole Board response: “The Board has published in its Ru‘ms. the factors it
considers in granting or denying parole. Refinements may be possible after com-
pletion of its present study on Improved Decision-Making.” ) .

Comment: Apparent rejection. A listing of “factors” was contam{\d in the
Board's rules at the time the recommendation was adopted. This is simply not
the same thing as the formulation and articulation of standards, and much
more than mere “refinement” is necessary to make it so. The Board's reply
does not comment on the development and use of “hypothetical illqs’fmt‘ions”;
presumably there is no change iu its position that this is not feasible.

B. THE PRISONER'S FILE

Recommendations: “1. Access to fe Under gnidelines issued by the Board,
{he prison counsellor should disclose the file to the prisoner or his representative
in advance of the parole hearing, except for any information as to which dis-
closure is clearly nnwarranted or which has been dQetermined by the sentencing
judge to be improper. The prisoner should be given an oral summary or indica-
tion of the nature of any relevant adverse information which is not directly
disclosed to him."”

“2 The pre-sentence report. The Judicial Conference of the United States
should be requested to consider dirvecting the sentencing judge to indicate on
the face of the pre-sentence report (a) whether it has been shown to the prisoner
or hig counsel at the time of sentencing and (h) if not, whether it or any desig-
nafted part should remain undisclosed in connection with parole proceedings.
Trisclosure of pre-sentence reports should be encouraged oxcept to the extent
that the report contains information as to which disclosure is clearly wnwar-
ranted.”

Parole Board response: “At this time the Board does not plan to permit
access tn the file at the time of or before parole consideration. This matter
is under study, especially in Jight of a recent Sunreme Court decision
{Morrissey v, Brewer) which provides for some disclosure of the file in certain
revocation proceedings.”

Comment: Clear rejection for the present. Whether any hope is held out
for the future depends upon whether “study . . . in light of* the Muorrissey case
jimplies a willingness to extend the salutary princinles of Jnoprrissey by analogy.
The cage would not compel any change, since it related to revoeation rather than
granting of parole, and since it only required disclosure of the particular evidence
relating to the revoeation. In-view of the Board’s past intransigence on this pnint,
and in view of the fact that it has already had four months to study the decision,
it seems most unlikely that the Board means to extend Morrissey beyond its nar-
row hounds. Accordingly, the rejection of this recommendation is probably total
and permanent. .
C. RIGHT TO COUNSEL AT THE PAROLE INTERVIEW

Rerommendation: “The prisoner shonld he allowed to he assisted hv coun-
sel, or other representative of his choice, both in the examination of his file
and at fhe parole interview. The participation of the prisoner's counsel or
representative should ordinarily be limited to offering remarks at the close of
the interview between the examiner and the prigoner. Bar associations, public

wr

interest law firms, and other professional organizations should be urged to
offer assistanee to indigent prisoners pending evaluation by appropriate govern-
mental institntions of the need for and desirability of public funding of these
legal services.”

Parole Board response: “The Board does not plan, at this time, to permit
counsel at a parole interview. The presence of an advocate (not an attorney)
to assist the immate at the interview is currently being permitted in a pilot
project the Board is now conducting to explore the effects of a regional opera-
tion. xperience gnined from this project shounld aid the Board in its future
dixcussions about the matter generally.” '

Comment: Clear rejection, inasmuch as the recommendation seeks repre-
sentation by legal counsel. It iy not even certain that the “advocate (not an
attorney)” in the Board's limited pilot project is selected by the inmate rather
than assigned by the institution. (The Board had earlier tallked of permitting
the inmate’s prison counsellor to appear with him at the hearing.)

D.. TIE PAROLE DECISION

Recommendation #1: “I. Reasons for deferral or denial. A statement of
reasons for the deferral or denial of parole should in all instances be given
the prisoner. In some cases the Board can simply adopt as its own decision
the examiner's recommendation. The cases where this is not appropriate may
well be so voluminous as to require the use of a check-list form, such as that
with which the Board is now experimenting, but there should in each such
ase be added at least a sentence or two of individualized explanation,”

Parole Board response: “A check-list giving reasons for deferral or denial
was tried in fwo institutions for several months this year. The system proved
to be rather unsatisfactory and has now been dropped in favor of another
experiment. In five institutions included in the pilot project mentioned above,
the inmates will be told in person why they were not paroled. This will occur
within five days after the parole interview and will be done by the persons who
conducted the interview.”

Comment : Clear rejection, since it is central to the recommendation that there
be a statement of reasons in vriting, in order that the decision may be made
publicly available (see (3) below).

Recommendation #2: “2, Prototype decisions. The Board should develop a
body of fully reasoned decisions—whether granting, denying or deferring
parole—in typical or recurrent fact situations. These decisions should serve as
time-saving precedents and as the raw material for the subsequent formulation
of stapdards.”

Parole Board response: “Since the Board’s decisions are highly individnal in
nafure we feel that the providing of prototype decisions would serve little, if any,
value. Further, it is doubtful if there would be any real interest in this type of
material, and the Board does not plan to develop such prototype decisions.”

Comment : Clear rejection.

Recommendation #3: “8, Public availability. The Board's decisions should be
open to public inspection. These decisions, including examiners’ recommenda-
tions which may be adopted by the Board, should be worded impersonally and
designed to allow easy deletion of the prigsoner’s name in order to avoid a clearly
unwarranted invasion of privacy,” ]

Parole Board response: “The Board feels no value would occur by the prepa-
ration of ‘magked’ Board decisions and making them available to the public. We
believe there would be little, if any, interest in such decisions and the workload
involved would be very large.”

Comment ; Clear rejection.

E. PARQLE REVOCATION

Recommendation #1: “1, Adverse evidence. The parolee or his counsel should
have acecess to the written evidence against him, and should be entitled to hear
and examine adverse witnesses who appear at the revocation hearing.”

Parole Board response: “The Board now complies with the recent Supreme
Court decision mentioned above (M orrissey v. Brewer) which compels, under
certain conditions, limited access to evidenceé and the counfrontation of adverse
witnesses,” )

Comment: Substantial acceptance, under the acknowledged compulsion of
Morrissey. It is unclear what the Board means by “under certain conditions,”

28049 Tl
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unless it is a peculiar reference to AL prnsscy’s indication tl::zéa tfli% lgege;;};g}g
requiring confrontation of adverse witnesses may pe depazzl e oy MTimited
hearing officer finds geod ¢ause. It ig unelear what the Bonlfc A t{mt N rloaons
access to evidence,” unless it is a pecgliar reference to the fac g
anguage only applies to all adverse evidence. . ,
ld%euéogn(imegdaa%n H#2: %2, Recommended decision. IA hcopsslrl gﬁ 1%1«31)1;:3?“1'1‘13% Oﬁce(fps-
i iv rolee, and he s giyven d
recommendation should be given thq parolee, SO 3t dotision.”
i -eply in writing before the Board ente L.
L e leI')‘"‘ t plan to provide a copy of the
Parole Board respouse: ‘“The Board does not plail o \ _
hearing officer’s recommendation to the parolee. ‘ fllus sel(;nl]_s ‘t)ol %)Oe .b;mq u111z1e
necessary step in the Board’s present procedures which are‘ eliev l§( Lo aute
complete and fair. A copy of the Board’s revocation procedure has been
to you previously.” secti
~omment : Clear rejectlon. ) i
}%1313)111mendation #3: “3. Board decision. The I}oqrd sho_uld (state the 1?asons
for its decisions and make them available.to 1)1}1)110, mqu‘hpn in n.lel a.’l'mg man-
ner as recommended above for decisions denylng or defeu_mg parole. e it
Parole Board response: “The Board does not plan to state or mal\e‘_pub 11)c }3 S
decision relative .to revocation for the same reasons stated in Section D{3)
above, which applies to parole deeisions.” . . " -
’ bComment: Cl.)lle)ar rejection—and also cledr violation of Morrissey r.equuemen’g
of “a written statement by the factfinders as to . , . Teasons for revoking parole.

F. IMPLICATIONS FOR BOARD STAFFING

mendation : “Prior to its next budget request, the Board slgould estimate
rhcl}c;(i{)c{liltional personnel needed to implement these recommgnda }‘10118 or ot.her_-
wise to impdove its procedures, such as, for egam;-!‘e, douphng 1t§ S?flff of ex-
aminers to permit more thorough consideration ot parw.e agphcat}on,‘a. ’];‘he
Board should then make a vigorous effort to secure the increase in autm)\:}zatlon
and appropriations which it considers necessary to tlus<1_mportant end.

Parole Board response: *“The Board, in its fiscal year 197+ budget request, ‘has
submitted justifications for twenty-three additional staff (.rhe presgnﬁ authorized
strength is sixty-six positions). These wwould include eight additional Paro{e
Hearing Bxaminers. The primary purpose of the angmented steff would permit
operation on a regional basis. Regional operation shonld facilitate the making
of prompt decisions by the Board, furnishing of reasons for deferral and denial
and the establishment of an internal appeals procedure. Our budget requests will
be deferred pending action of the Board and the Department of Justice after the
results of the project have been analyzed.”

Comment: Apparent acceptance. The last sentence, however, leaves the matter
in some doubt.

[Snbsequentlv, the following statement by Representative Biester
was submitted for the vecord :]

STATEMENT OF BDWARD (. BIESTER, JR., A REPRESENTATIVE IN CONGRESS FPROM THE
. STATE OF PENXSYLVANIA

Hr., Chairman, I appreciate this opportunity to submit a statement on bebalf of
.R. 1598, the Parole Reorganization Act of 1973, During the 92nd Congress when
this legislation was originally considered, I was privileged to be a member of this
Suhcommittee and to participate in the drafting of the parole reorganization act,
You and the other members of the Subcommittee are to be commended for recog-
nizing the need for this legislation and supporting it as you have.

Reform in the eriminal jusiice system remains more the subject of intellectual
and aeademic discussion than praectical application. The urgency of the problem
cannot be ignored, yet the prevailing sentiment among the publie continues to be
seenming indifference, if not overt hostility, to any substantive aetion which would
averhaul antiquated correctional facilifies, practices and attitudes. Until the
public recognizes its personal stake in a humanized eriminal justice system in
this country, the average citizen will eontinue to tolerafe a dysfunctional cor-
rectional program and have to live through its failures.

The problem, of course, is exceedingly complex—an interlocked series of rela-
tionshing which reinforce one another and succeeded in discouraging attempts
tn break apart the eycle. Considering the personality and background influences
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of most eriminals, the negative impact of the prison experience followed by the
trauma of the post-release return to society all combine to present a formidable
barrier to the effective rehabilitation of the criminal. There are numerous points
at which the cycle may be affected and where criminals may be reached, but due
to the nature of the many reinforeing factors involved, actually breaking the
circle requires sustained and simultaneous attention at all points. An all-out
coordinated effort at all points which have a direct and major influence an crim-
inal behavior is, unfortunately, most difficult to achieve. As a result, successes
in one area can be offset by failures in another, yet this must not deter us from
making those changes in the system which hold promise for niore adequately
meefing the problem.

Re-structuring parole apparatus and procedure will facilitate the establishment
of a more responsive attitude on the part of correction officials at a critical period
during the criminal's confinement. At the same time it will insfill a sense of
confidence in the prisoner that, if he follows the rules and mukes an honest effort
to reform, he has no reason not to expect a fair and objective parole hearing,.

A justifiable criticism leveled against the prison system is that the deadening
and de-humanizing experience in most prisons fails to encourage the inmate to
rehabilitate himself, Bducationally, vocationally and culturally there are few
effective incentives within the prison experience f: encourage the inrate that he
can better himself—and his prospets for parole—by working to change himself.
The lack of sufficient eifective rehabilitative opportunities in the prison reinforces
an attitnde among the general population that works against a broadened veha-
bilitative program. Contributing to this has been the failure of the present parole
system to offer hope to the inmate that satisfactory hehavior will be enough to
earn him parole. Since this is o goal toward which virtually every inmate strives,
failure to achieve this due to the policy shortcomings and operational problems of

be Board of Parole just adds to the hopelessness with which most inmates view

thei¢axistence within the prison.

This legislation addresses a crueial aspect of the criminal-prison syndrome
svhich has long inhibited the achievement of an effective system of criminal jus-
tice. Several features of the bill are especially worth noting.

TUnder the provisions of H.R. 1598, the Board will become an independent agency
apart from its current status within the Department of Justice. Its proposed
breakdown into five regional boards will help promote a more efficient, effective
and personal means of dealing with individual parole cases. Furthermore, the
provision that the Board’s composition reflect the racial and ethnic character-
istics of the prison population goes a long way toward establishing 4 parole board
whic_ltx can be more sensitive to the backgrounds and life experiences of the
inmates.

Current law leaves the parole decision up to the discretion of the Board, taking
into account the prisoner’s behaviorin the institution and the probability fhat he
will lead a law-abiding life when released. Under this legislation, the regional
Board shall release the prisoner when he is eligible for release providing he hag
or is likely to meet parole requirements. This new language, therefore, improves
the possibility of a prisoner’s parole assuming there is nothing in his record to
indicate or suggest he would not be a good parole prospect. In other words, the
burden is placed on the Board to prove that a prisoner should not he placed on
parole. Such a devision would serve to eliminate discretionary attitudes on the
part of the Board which have tended to reject some parole requests on less than
reasonable grounds.

This legislation requires that a parole hearing he held when the prisoner be-
comes eligible, and it specifies the nature of the hearing—composition of the panel,
when it is to convene, factors in the prisoner’s record to be considered and the
rights of the prisoner during the hearing procedure. The absence of such provi-
sions in existing Iaw and regulations has been a serious deficiency. The indeter-
minate nature of hearing frequency and procedure is corrected in this legislation,
and it provides the prisoner with assurances of what he can expect when he does
become eligible for consideration for release on parole.

Under current hearing procedure the prisoner cannot be represented by counsel,
and the records indicating the reasons for denying parole are too offen unavail-
able to the prisoner. These tegulations have served to restrict the ability of the
prisoner to effectively present his case -or learn the reasons for his parole deunial,
It iz not diffcult to appreciate the affect such policies have in undermining
prisoner morale and confidence in the fairness of Board consideration. H,R. 1598
improves this situation by .permitting the inmate counsel and providing him with
reasons for parole denial.
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In the crucial pest-release period, this legislation strengthens current law and
Board regulations by requiring the parolee to meet cevtain conditions appro-
priate to his particuiar background and situation. If the parolee satisfactorily
follows the conditions stipulated in his parole, he receives deductions from the
length of his parole term. Xf he violates them, his parole is modified accordingly.
Adverse decisions made during the hearings or the parole period may be appesaled,
and procedures are specified for this. Obviously, a key element in the success of
the independent Board will be the effectiveness of the operation of the parole pro-
gram. To help insure that parolees will adhere to the conditions imposed on them,
the legislation provides for improved training programs and supportive assistance
for parole workers. States are encouraged to improve their own parole systems
through LHAA grants,

I strongly support the intent of this legiglation and I believe the provisions of
this bill will accomplish the objectives of a realistic and effeative parole system.
The existing parole arrangement has not produced the kind of positive results we
are seeking, and this failure reinforees a general prevailing attitude which works
against overall criminal justice reform.

True rehabilitation of the criminal should be a priority societal goal, but we
cannot expeet to achieve this unless we are willing to make substantive changes
in the system. Such changes should not be dismissed as “coddling the criminal”
or “soft-headed justice.”” Rather, they should be recognized as efforts to return
criminals to society with a reasonable guarantee that they will become self-suffi-
cient, productive members of the community, A reformed parole system, as set
forth in ILR. 1598, acknowledges the necessity for a realistic program which
works neither for nor against the inmate, but with him toward results beneficial
to the inmate and society at large.

In closing, it is my hope that this legislation will be reported favorably. Having
served on Subcommittee #38 and worked with you on this measure, I again wish
to commend you, Mr. Chairman, the ranking minority member (Mr. Railsback)
and the other members of the suhcommittee of your strong interest in and con-
cern for parole reform legislation.

PAROLE REORGANIZATION ACT

THURSDAY, JUNE 28, 1973

House oF REPRESENTATIVES,
Stecoannrree ox Courrs, Crvin Liperrrss,
AND TIIE ADMINISTRATION OF JUSTICE,
o T1E COMMITTEE OX THE JUDICIART,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2226, Rayburn House Office Building, on. Robert V. Kastenmeier
[chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Drinan, Oswens, Railsback,
-and Cohen.

Also present : Herbert Fuchs, counsel, and Thomas E. Mooney, asso-
-ciate counsel.

M. Kastexsreier. The meeting will come to order.

We have convened this morning to receive further testimony con-
-cerning FLR. 1598, the Parole Reorganization Act of 1973. T am very
pleased personally to greet the distinguished Director of the TU.S.
Bureaun of Prisons, the Honorable Norman A. Carlson. I furthermore
would like to say there are a series of bills, in addition to this, about
which the subcommittee would like your comments. Probably next
month and the month following we will have occasion to invite you to
give remarks on other pieces of legislation. I would say for purposes
of the subcommittee one of those is the prisoners furlough bill which
has received favorable consideration in the Senate which, in time, will
probably come to the House for our consideration of it.

In any event, Ax. Carlson, you are indeed welcome. You have been
before us many times. We are happy to see you today. You may pro-
-ceed, siry as you wish. You may identify your colleagues accompanying

Fou.
) Mr. Caruson, Thank you, Mr, Chairman. I am accompanied by M.
Layry Taylor, who is Executive Assistant to the Director of the Fed-
-eral Bureau of Prisons.

Mr. Chairman, I have a prepared statement which, with your per-
mission, T would like to introduce into the record and then briefly
suwmmarize for you.

Mr. Kastenaemr. Without objection, your 9-page statement will be
received and made part of the record.

[The statement referved fo appears at p. 242.]
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TESTIMGNY OF HON. NORMAN A. CARLSON, DIRECTOR, FEDERAL
BUREAU OF PRISCNS; ACCOMPANIED BY LARRY TAYLOR,
SXECUTIVE ASSISTANT TO THE DIRECTOR, FEDERAL BUREAU
OF PRISONS

Mr. Carcsoy. Thank you, Mr. Chairman. First, I want to express
my appreciation personally and also for the Federal Bureau of Prisons
for the support and inlercst on the part of this Conmnittee. As you
mentioned. over the years we have had an opportunity to discuss on a
number of occasions the legislative program of the Bureau of Prisons
and some of the changes that we have planned. Also, you have visited
several of our institutions.

I want again to extend a welcome to you and all members of the
committee and staff, at any time you have an opportunity, to visit our
institutions and see for yourself some of the problems we have and
some of the progress we are making. i

Mr. Kasrexarerer. The Chair would like to say that we do intend to
resume our visits to Federal and non-Federal correctional institutions
later this summer and in the fall. As sonn as we are over the hurdle of’
a couple of major pieces of legislation we are presently considering
T think we will have the time to resume the visits which were used
so profitably in the last 2 years as a setting for the bill we are
considering.

Mr. Caresox. Mr, Chairman, in my statement I have discussed the
importance of parole as it relates to the correctional process. I believe
M. Sigler, the Chairman of the T.S. Board of Parole testified several
weeks ago about the specifics of the bill. e, of course, is the repre-
sentative of the Department of Justice so far as specific aspects of the
bill are concerned.

Let me say there is no question in my mind, based on my experience
in the field of corrections, that pavole is by far the most important
incentive in the entire correctional process when it comes to involving:
offenders in institutional programs. Inmates are primarily concerned
with one thing and one thing only. That is their freedom. They want
to get back out in the community and spend. their time with their
families out of the institutional setting.

Parole has far more importance than the other aspects of an insti-
tutional operation—the food, the clothing, the medical care, and so
forth. The opportunity for parole and the freedom that parole repre-

. sents is of great concern.

The possibility of parole is a very strong motivational force in an
institution to encourage offenders to use their time profitably and to
take advantage of available opportunities such as education, voca-
tional training, and other activities. It encouraged them to utilize
their time in a way that will result in eventual release from custody
through the parole process. There are several major areas of concern
on the part of the offenders that I have observed, and I am sure you
and the members of the committee have too. The concerns, of course,
relate to the parole process. The first, and perhaps most important,

concern is a prompt response. If there is one thing that the offender

wants, it's & prompt response when parole is being considered. Unfor-
tunately, delays frequently do occur, not only in the Federal system
but also in the State systems. They create a great deal of anxiety and
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Tamafraid it serves a very destructive purpose as far as the offender’s
attitude is concerned. The fact that he has to wait for several weeks,
or perhaps even longer, will have a very traumatic effect on both the
offender and, of course, on his family. The uncertainly of whether or
not he is going to be able to rejoin his family and retwrn to the com-
munity or not causes a major problem.

Second offenders want an explanation when parole is denied. T
parole is granted, they are naturally not concerned about the reasons.
It the parole is not granted, however, they are obviously concernecd
with the reasons why they have been denied and what they ean do in
the future to get an opportunity for more favorable consideration.

Thn'd,_qs I have indicated in the statement, offenders are looking
for a uniform policv, 8o that there is a consistency in the parole
process. They want a parole process that is applied uniformly across
the board to all offenders, with the maximum amount of consistency
possible. ’

Historically, as you know. there have been three components in the
correctional process—probation, imprisonment, and parole. During
the last 5 years, we have seen a rather rapid expansion of a varietv of
other alternatives that provide flexibility in the correctional process.
Of course, T am referring now to such programs as community treat-
ment centers or halfway houses, work and study release programs. the
use of furloughs, and a variety of other techniques.

_ The key to whatever progress we are making in the field of corree-
tions is essentially developing a great deal of additional flexibility into
the correctional system. We recognize that we deal with a very
heterogeneous group of individuals. With only the three components,
1t..%\1*as impossible to meet the needs of all the offenders that we deal
with.

As you know. the Federal Bureau of Prisons has attempted to de-
velop a balanced program. recognizing that there are some offenders
who must he incarcerated in an institution to protect society. We have
28 institutions and have 6 more under construction at the pf'esent time.
In addition, we h