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.+ THE LEGAL RIGHTS CF PRISONERS IN TUE UNTTED STATZES

INTRODUGTION

In its almost 200~year history, the United States Supreme Gourt has made
few decisions on prisonmers! rights. Until the 1940's, in fact, all our courts,
with few exceptions, consistently refused to intervene in disputes hatween .
prisoners and prison administrators, practicing what has become knowa as the
"hands-off policy." Not until the U.S. Supreme Court reached a landmarlk:deci-
sion on prisoners' rights in 1948 did the lower courts feel the much needed
push to brave this tradition of non-interference. The case at issue was Price
v. Johnston, and the decision recognized that a prisonexr should not bs de-
prived of rights excepting those which would be detrimental to the administra-
tion and discipline of the institution or the program established for him.
Price v. Johnstor, 343 U.S. 266, 285 (1948). The era in which courts had
often regarded the prisoner as a “slave of the state' had ended.

Intevestingly; the hands-off doctrine had not been the result of rule of
law; instead, it had been based on the following acknowledgmentss {1) separa=
tion of powers, that is, viewing pvison administration as an executive func~
tiong (2) allocation of state and federal power, that is, homage to the states'
retention of power to proscribe an act as criminal, and to set the punishment;
(3) the costliness of reform, and the fact that courts cannot appropriate
funding costsy and (4) judicial deference to the expertise of penologists, and
fear that interfercnce might cregte disciplinary problems,

Altheugh it had requived a U.S. Suprema Court decision to bring about a
new attitnde in the courts towards offenders' rights, it had actually been the
6th Civcuit Gourt of Appeals* which first had enunciated the premise that a
prisoner retains all the rights of an ordinary citizen except tlose expressly
or by neccessavy implication taken f£rom him by law, Coffin v. Reichard, 143 F.
2¢, 443 (6th Cir. 1944). Since that decisicn, several other courts want on to
clarify that where necessity is claimed as justification ficr restricting scme
rights, the burden of proof of this necessity should be born by the correc~
tional authority. R ‘ o

At approximataly the same time that courts began to show this new concern
for offenders! rights, they began agreesing to hear orfeaders' complaiuts., TIn
so doing, they were forced to evaluate correctional practices against some
fundamental constituiional cemmands, namely thet (1) state action may not de~
prive citizens of life, libarty oz property without dus process of law; (2)
state dction may not deprive citizens of their right to equal protecticn of
the law; and (3) the state may nrot inflict cruel and unusual punishment.

N - El . i

By the mid-1960's, a serics of court decisions had begun to recognize due
process rights and.to apply the "eruel and unusual punishment” standards. By
1968 and 1969, the U.5. Supreme Court had handed down two major decisions

which further seriously weskenéd the hands-off dcctrines in Washington v. Les,

the Court affirmed a 1966 lower court decision which held the L4th Amzndment
protectsrprisonersv[sGe 263 F, Supp. (M.D. Ala. 1965)(3=judge. court), aff'd
per curiam, 390 U.5, 332 (1968)15 and the next year the Courtsstateds "There
is no decubdt that discipline and administration of state detention facilities
are state functioms. . They are subject to federal authority only where para-
mount federal constitutional .and statutory rights supexvene. ‘It is clear,

“The 6th Circuit'Court of Appeals has jtrisdictioh over an area which
includes Ohio. ' . A
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Jhowever, that in instances where state regulations applicable to inmates of
prison facilities conflict with such rights, the regulations may be invali-
dated," .Johnson v. Avery, 393 U.S. 483, 486 (1969),

In its 1971-72 term, the U.S. Supreme Court at long last gave dramatic

evidence of its new judicial attitude towards sentenced offenders by deciding,

eight cases directly affecting prisoners’ rights, and two other cases having

great implications for these rights., Of all of these, perhaps the most quoted

so far have been Morrissey v, Brewer, and Argersinger v. Hamlin. Morrissey,
decided unanimously by the Court; said that formal procedures were required in
order to revoke a person's parole. Prior judicial rulings had granted almost
a carte blanche to parole boards on this matter. In Argersinger, one of the
two cases having potential ramification for offenders!' rights, the Court held
that where a person's liberty is at stake, the State must provide counsel in
criminal trials for indigent defendants regardless of the seriousness of the
offense charged. |See Morrissey v. Brewer, 408 U.S. 471 (1972), and Arger-
singer v, Hamlin, 407 U.S. 25-{1972)]. ‘ S B :

2

PRE-TRIAL DETENTION

In 1971, the Pennsylvania Supreme Court sustained a lower court ruling
that conditions at a county prison in Philadelphia were cruel and unusual.
The facts in this case-~dirty cells and facilities, almost no educational orx
vocational programs, inadequate social and medical gervices,; an inadequate
numbex ‘'of trained guards reésulting in sexual assaults, as well as guards par-
ticipating in physical attacks and beatings~-reflected conditions found in
most jails, and provided a basis upen which suits may-be brought to alleviate

pre-trial detention conditions. Coamonwealth ex rel., Bryant v. Hendrick, 444 -

Pa. 83 (1971),

It should be explained here that approximately 85 to 95 percent of the
inmates at most jails in the country are persons awaiting trial, usually those
who could not make the bail bond set for them. Not only ave these persons by
law presumed to be innocent, but studies have shown that for the great major-
ity of detainees, pre-trial detention is the only time in their lives they
‘will ever be incarcerated. Some will be found not guilty at trial, but even
those who plead guilty. or are found guilty will more often than not be re=
leaséd on probation, ecte. : ‘ S ‘

In 1970, a federal district court in Arkansas had provided the theory
adopted in the Peausylvania Supreme Court decisien cited above. The federal:
court had held that the totality of substandard prisen conditions cen amount
to cruel and unusual punishment for the persons' incarcerated in such prisons,
Holt v. Sarver, 309 F. Supp. 362-(E.D. Ark. 1970)5 aff'd, 442 T, 2d 204 (8th.
Cire. 1971). In 1972, still another suit brought in Pennsylvania resulted in
a lengthy opinion holding the entire local prison system unconstitutional and
ordering large-scale reform. Jackson v, .Hendrick, No. 71-2437 (Phila. Ct.
Com, Pleas, April 7, 1972 (en banc)), = - S s <

. Similarly, pre~trial jail facilities in Detroit, Chicago, New Orleans,
Toledo (Ohio), Gallup. (New Mexico), and Alameda County; California, have been
“strongly condemned by federal and state courts. - For some of these and other
cases relating .to pre-trial jail facilities, see Jones v, Wittenberg, 323 F.
~ Supp. 93 (N.D. Ohio 1971); Hamilton v. Love, 328 F. Supp. 1182 (E.D. Ark,
1971)s Morris v. Travisono, 310 F. Supp. 857 (D.R.I. 1970) ¢ Wayne County Jail
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Inmates v Wa&né County Board: of Commissioners (Circuit Court, Wayne County,
Michigan 1971 No. 173217); and Brenneman v. Madigan, 343 F. Supp. 128 (NOD.

‘Cal o 1972) o

By and large, .it has bﬁen’shdwnuthat!dourts are likely to intercede in
jail conditions where a combination of any of the following can b? shown§
substandard and overcrowded living conditions; inadequate protection against

“attacks by guards or other prisomers; lack of programs and inadequate social

and medical services.. In the Ohio cage, Jones v. Wittenberg, Ohio Federal
Court Judge Young wrote: "It is hard to think of any reason why thf ?ondi-' ,
tions of confinement should be permitted for those who are only in jail await-
ing trial, and are, according to our law, presumed to be innocent_of~any ‘
wrongdoing. For centuries, under our law, punishment before\convmction‘has
been forbidden . . . Obviously, no person may be punished except by due proc~
ess of law o o o" . o :
Some other federal courts have made the important distinction betwee?

prisoners serving time and pre-trial detainees in respect to confinementilg
isolation (Davis v. Lindsay, 321 F. Supps 1134 (S.D, N.Y. 1970)) and restric-

. tions on personal appearance (Seale v. Manson, 326 F. Supp. 1375 (D. Conn.

1971)). o

. An important U.S. Supreme Court decision was mada on Jénuary'l?g 1974, in
a case stemming from Monroe County, N.Y., upholding the yot%ng prmvmledgss of .
prison inmates serving misdemesnor senitences or held for\tr1?+ ?ec?use’gney
lack bail money. The year before, following a successful suitk 1n-;ede;?1‘
court im Cleveland, the Ohic legislature likewise had passed a law providing
mi.sdemcanants and pre~trial detainees voting rights by absentee ballotso.
Robert Lave, ‘et al v. Robert Hughes, et al, U.S. District Court, No. Dist.
Eé Div«: . ' :

POST-INCARCERATION REMEDIES AND ?ROCEDURES

Access to the federal courts for‘state priseners has been available since
1871 By virtue of the Federal Civil Rights Act. In 1964,.the UoSf Supreme
Court held that state prisoners could also bring suit against the1¥ keapers
under this Act. The Federal Civil Rights Act alldws~£or suifs'agalnst.statf
officials in federal court, in cases wherz2 any VYwight, priviledyge, on 1mTun1ty
secured by~the‘Constitution or laws™" has been denied to any pernon°~"42;u.SiC1
41983, In legal terms, this means that a prisoner does not need.to; efnaust
state remedies” when constitutional rights are ab issue. Under the Act, a

a2 g a1 Ixpalt - i 4~ - n w
prisoner may sue fow money damages or for "injunctive” or "declaratory? re

lief,

Money Dalnages

In 1971, a federal circuit court of appeaisfawarded damgges'of $?,390 Fo
a prisoner who had been confined for over a year in.segregayzon.mn feuallatloﬂ
for his political beliefs, black militancy, past prison litigation; and threat
to sue over prison censorship, Sostre vi McGinnis, 442 F, 2d‘l78 (2nd gir:
1971). Two years earlier, in the case.of an ungroyoked shootfng and bl%ndlng
of a youth by a prison trustee, a federal district cour? %wafoed the prisoner
$85,000 after finding the prison supeérintendent respon31ble_£o? not hav;ig
exercised due care in selecting this trustee. . Roberts thW%lll?msg 302 . L
Supp. 972 (N.D, Miss. 1969). These two cases give some indication of the lkiud
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SUitsAgz;taf:gmbsuéts brought under the Federal Civil Rights‘Act,‘monéy déma e

or negligent denfwlrggg?F ?Z Stats:grisoners in state courts for‘intentionalg
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ages under the Federal Torts élaim.Act?ral prisoners can be-awarded-money dame

Injunctive and Declératory Reliaf

C‘i ‘ P N ‘ L ‘
Lar rzlzplzePﬁfatgn 1nJunct§Qn is a court order to stop carrying out g particu
mittiné éhemgtoablon or policy (such as censoring prisoners writs before per-
«ruling Fupes dGCl:r::n: on to.court)y.and a declaratory judgment is a court
1L , & practice or policy uncomstituti '
viich ¢ K iona : '
tice of retaliatory punishment for filing suits)., b {pach ap. the pract

in natur : , : ;
have enagtzg g:g;zgaggrst§tg sta?ute or regulation. But, though many states
declaratofy reliof o‘~Y udgment Acts similar in scope to the federal Act
Prisoners while theauca>fFate reTedy‘so far seems to have been ignored by 9
Rederar ol Fegega?ul?qe, OL course, to seek this form of relief in the

relief, but for injﬁnc:iv21§:;§2585;§31§1§9 sue for injuncine and;declaIatorY
oy requesting the Federal Buteau of Prison:rzg g?gjzzz ii?;g;s?rative‘ramedieg

Habeas Corpﬁs Relijef

: A writ - of hat cor 2q Eh@ frends s
test the validig;osésrﬁo?Pus 92"Lhe Lrad1t1o?a1 method by which prisoners can
freedom, Tt wor alsé~b:1r;cgn¢;nement, and if successful, may gain their
Where the challenge is sueocoeroq  2r-eD8€ the conditions of confinement,
prisoner, or it con ord:uccess?u%p the court can order either release of the
tions which L 8 : r conditional release, that is, release if the condi~-
SPecs £im gve been declared unconstitutional are not chammed wfirse o ROt
Peciried period of time, - cnanged within a

Federa i “ . : g :
habeaS‘cor;ispr;igne:f may gpply directly to federal courts for the writ of
state rémcaié; ds ate prisoners, with some exceptions, first must ;ihaust
reliot {s Ver!glgﬁf’azcess ror state prisoners to the federal'courts fdf thi
cral districtycdanfhf»q én fxample of this was a recent application in f dfs
larly worded sta::ge nLOhto for a wiit of habeas corpus. Ohio has £Wotsi;i
SOV s pertainivg to the sale of L5 _ : -
penelly of 1-5 years, the other, 20-40 ale of parijuana, one calling for a
*he plaintiff had been charged o _years. The lattexr is ‘rarvely used
habeas cospns. on rpe nd01§1gfd‘under the latter, and had anplied for o .

The case was dismi "3 s that the hsavier penalty statute was Unconet] writ of
state remediog. ;ijzntog th% ground that the plaintiff had not ex;:z::gglonale
{ s <o ;i ee layo v. Resol rai adst
. dismissed  me May esolute Insurance Co . .
P by Fhe U.S. District Court, Northern Distpd .C wpany, filed in and
~ vrhaustion of state remedias i - - s rict, Eastern Division
them will obvi ~ 1es 1s, however, unnecess: . 9

W1.1.00V1ou31y be futile, such . L ecessary where resort to
& prior adverse decision og an :52 t?s ?ngn the state's highest court hag nade
seelts t . T s Rticel federal question wu=
| to raise, Day;s Ve Sigler, 415 F, 24 1159 ?Béh Cg: w?égg)the innate

Quite recently, in April of 1973,

Person convicted under stors Yom 1o elithe U.S. Supreme Court ruled thét‘a

gible to initiate habeas Corpus action

i)
i

GREERE e

in federal court even before he is imprisoned (source: Columbus Citizen-

- Journal, &/19/73). But in another 1973 ruling, the Court held that an inmate
- who plends guilty in open court should have access to the heabeas corpus remedy

only if he can show that a guilty plea was not offered volumtarily, or that
his attorney acted incompetently in recommending a guilty plea; this applies
even if the prisoner's constitutional rights have been clearly violated. In

- the companion cases involved in this ruling, one plaintiff (Willie Lee Hender-

son, of Temnessee) had challenged the racial composition of the grand jury

- which had indicted him, while the other plsintiff (Clifford I. Davis, of

Mississippi) had brought a similar challenge regarding the jury make-up at
his trial (source: GColumbus Citizen-Journal, 4/19/73).

- Whether a suit is filed for'an injunction or writ of habeas corpus, the
result is likely to be the same. An exception to this is where the totality
of prison conditions are attacked as constituting cruel and unusual punishmenty
a successful injunctive suit will result in an order to change the conditions,
vhile a successful petition for a writ of habeas corpus will result in a court
order for either release or conditional release, ‘ e

Delief by Writ of Mandamus

A writ of mendamus is a command issued by a-court to an administrative,
executive or judicial officer. to carry out a task which is part of his or her
legal duty, or to restore petitiomer's rights or priviledges vhich have been
illegally denied., Some successful petitions requesting writs of mandamus have
involved constitutional or statutory rights. Brown v. McGimmis, 180 N.E. 2d
791 (Wew York, 1962)s Ualker v. Blackwell, 411 F, 2d 23 (5th Cir. 1969). Hou~
ever, in cases involving discipline and control of prisoms, the courts' "hands~
off" policy still seems to be largely in effect, - - ' :

DUE PROCESS

: In 1965, a federal district court gave recognition to thé due process
rights of prisoners, stating "a theoretical right of access to the Courts is
hardly actual and adequate if its exercise is likely to produce reprisals,
physical or otherwise, from Penitentiary personnel.” The court ruled that a
prisoner must be given advance notice of the character of a proscribed act
and of the punishment for that particular conduct. Talley v. Stephen, 247 F.

" Supp. 683, 690 (E.D. Ark. 1965). The following year, another federal district

court ruled that a prisoner should be given advance notice of the charges
against him for infractions of jail rules. Wright v. McMann, 257 F. Supp.
739, 745 (N.D. N,Y. 1966), Four years later, the same district court adopted
specific procedural guidelines in the same case., Wright v. McMann, No. 66

(N'oD; V \]n‘Ya .1970) °

A judicial breakthrough in the setting of due process standards came in
1966 when a federal district court held that prisoners may not be denied
fundamental rights out of deference to internal prison policy. The court
explicitly stateds !'Due Process and Equal Protection Clauses of the Four~
teenth Amendment follow (persons) into prison and protect them there from
unconstitutional 'action on the part of prison authorities carried out under
color of state law." This decision was affirmed in 1968 by the U.5., Supreme
Court. Washington v. Lee, 263 F. Supp.-327, 331 (M4.D. Ala. 1966), aff'd per

curiam, 390 U.S. 333 (1968). :
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Another U.S. Supreme Court decision in 1966 held that the administrative

commitment of a prisoner to a hospital for the criminally insane at the end of -

his prison term, and without new judicial determination available to others so
committed, denies equal protection of the law. Baxstrom v. Harcld, 383 U.S.
107 (1966), L

The early 1970's have brought a very sizable number of due process court
denizions, In 1971, Justice Douglas stated: WIt is significant that most of
the provisions of the Bill of BRights are procedural, for it is procedure that
marks much of the difference between rule of law and rule by fiat.” Wisconsin
v, Constantineau, 400 U.S, 433 (1971). That same yeaxr, a federal eircuit
court of appeals ruled that the facts in a prison disciplinary proceeding must
be "rationally determined” and that the prisoner should be afforded a reason-
able opportunity to explain his action. The court refused, however, to specify
procedural rights, and implicitly rejected claims for ¢ross-examination of
prison officials, right to counsel, and the right to present witnesses on the
inmate's behalf. Sostre v. McGinnis, 442 F. 2d 178 (2nd Cir. 1971). An
earlier federal court of appeals decision had held that "sufficient safeguards®
must be provided where the possible punishment is "sufficiently great.” Nolan
v. Scafati, 430 F. 2d 548 (lst Cir., 1970). In a quite recent case brought
before a federal district court in Ohio, however, motion for transfer (or more
accurately, motion for re-transfer) was denied despite the charge that the
administrative transfer from a medium to a maximum prisom, for peaceful work
stoppage in an effort to better working conditions; had taken place without
any due process or hearings,  The prisoners in question faced loss of early
parole hearing, honor status, -furlough and rehabilitation programs. Goxdon
Firman v. Bennett Cooper et al., U.S. Dist. Ct., So. Dist., W. Div., Ohio.

Some of the most precise due process holdings have come at the federal
district court level. One held that prior to any administrative punitive
action a prisoner must be given written notice of the charges against himg a
record of the hearing; the right to cross=-examine witnesses. ggainst himg the
right to call witnesses on his own behalfj the right to counsel and the right
to have counsel appointed if he is indigent; a decision in writing setting
forth the reasons for the decision, the evidence upon which it is based, and
the legal basis for the punishment imposed. Cuchette v. Procunier, 328 F.
Supp. 767 (W.D. Cal., 1971)., Another federal district court ruled in 1971 that
where disciplinhary proceedings may result in the loss of substantial vights,
the accused prisoner.has the right to rctain counsel or a lay advisnz, to
cross-e¢Xamine witnesses against Liim, and to call witnesses in support of his
defenses; Landman v. Royster, 333 F. Supp. €21 (E.D, Virginia 1971). A Mary-
land state court took a similar position the same year. McCray v. Maryland,
10 Cx. L. Rptr. (Md. Cir. Ct., November 1971). Yet another federal district
court the year before ordered the adoption of various regulations concerning
the classification of prisoners and punitive transfers., It did so in response
to charges of discriminatory.classification procedures in a Rhode Island state
prison, and the court order required (1) regular periodic review of classifica=
tions, (2) enumeration of privileges and restrictions of each classification,
and (3) a written recoxd of classification proceedings and notification to
inmates of contemplated changes, giving reasons. Morris v. Travisono, 310 F.
Supp. 857 (D, R.I, 1970),

One of the most common problems for prisoners stems from the fact that
wide discretionary powers rest with the prison guards. Recent federal court
decisions have recognized the serious due process problems which result when
prison rules do not provide for an adequate advance notice of what conduct is

7

proscribed and may result in discipline and punishment. One federal district
court in 1971 ruled that prison authorities must officially promulgate rules
and regulations so as to.adequately apprise an inmate what conduct can subject
him to serious discipline, what the penalty can be, and what procedures will
bé used to make the determinations. The court also ordered that a copy of the
rules and regulations be furnished to each inmate. Sinclair v. Hendexsonm, 331
F. Supp. 1123 (E.D. La. 1971), That same year another federal district court
required a Virginia prison to establish specific written rules governing the
prisoners' conduct.. Prison officials were ordered to file with the court a
list of rules and regulations regarding standards of behavior, and a schedule
of minimum and maximum punishménts for violatioms. Landman v. Royster, 333 T.
Supp. 621 (E.D. Va. 1971), Again, the same year yet another federal district
court ruled that mere posting of rules in the receiving room of a prison com-
stituted insufficient notice of proscribed conduct, and ordered prison offi~-

. cials to adopt a comprehensive set of rules to be given to each new prisoner

in the form of a booklet. Rhem v, McGrath, 326 F. Supp. 68l (S.D. N.Y. 1971).

The most expansive decision concerning notice of fair prisen regulations
came from a Maryland state court, It ordered the Patuxent Institution (a cor-
rectional facility for defective delinquents) to adopt an exhaustively de-
tailed code of rules and regulations written by the court itself at the sug-
gestion of the inmates' counsel. The court' specified what kind of punishment
could be given for each offense, limiting solitary confinement to a maximum of
fifteen days, and provided for full due process protections at disciplinary
hearings, including the right to counsel and eppeal. MNcCray V. Maryland, 10
Cr. L. Rptr. 2132 (Md. Cir. Ct., November 1971).

CRUEL AND UNUSUAL PUNISHMENT

At present, there appear to be three principal tests that are applied by
the courts under the 8th Amendment: (1) whether the punishment shocks the
generel conscience of a civilized societys (2) whether the punishment is
unnecessarily cruel; and (3) whether the punishment goes beyond legitimate
pedal aims, ‘

As early as 1910, the U.S. Supreme Cguft condemned the chaining of pri-
‘soners, and "hard and painful® labor for making false entries in a public
record, and it held that the 8th Amendment protections were mot tied to a
particular theory or point in time. The Court went on to say that the basic
underlying concept of the 8th Amendment is "nothing less than the dignity of
man.” Weems v. United States, 217 U.S. 349 (1910). The touchstone for the
Amendment's application to prison conditions had been provided in an even
earlier Supreme Court decision handed down in 1892, It said that the govern-
ment is ". . o bound to protect against lawless viclence all persons in their
service or custody in the course of the administration of justice.® Logan v.
U.S., 144 U.S. 263 (1892).,

In 1958, the U.S. Supreme Court, speeking again of the 8th Amendment,
said it "must draw its meaning from the evolving standards of decency that
mark the progress of a maturing society.” Trop v, Dulles, 356 U.5, 86, 100~
101 (1958).

In 1962, the federal district court in Washington, D.C., ruled that iso-
lation in solitary confinement for two years for a relatively minor infraction
(engaging in a demonstration tending to breach the peace) of prison rules

¢




- eonstituted cruel and unusual punishment. Fulwood v. Clemmer, 206 F., Supp.
370 (D.Cs D.C. 1962). Four years later, a federal district court in California
stated that solitary confinement in a "strip cell" without clothing, bedding,
medical care and adequate heat; light, ventilation or means of keeping clean
constitutes cruel and unusual punishment, and that "the responsible prison
authorities . . . have abandoned elementel concepts of decency by permitting
conditions to prevail of a shocking and debased nature. ., . .* Jordan v.
Fitzharris, 257 F. Supp. 674 (N.D. Cal. 1966). In New York State a federal
circuit court of appeals ruled similarly, saying "le are of the view that
civilized standards of humane decency simply do not permit a men for a sub-
stantial period of time (one month) to be denuded and exposed to the bitter
cold . . . and to be deprived of the basic elements of hygiene such as soap
and toilet paper,! VWright v. McMann, 387 F. 2d 519 (2nd Cir. 1967),

One year later, in 1968, another federal circuit court of appeals ruled
that any form of corporal punishment is cruel and unusual within the meaning
of the Constitution. Jackson v. Bishop, 404 F, 2d 571 (8th Cir, 1968)., It
merits mention that by regulation, most states (including Ohio) forbid the
imposition of corporal punishment in prison. ‘

In 1969, a federal district court in Pennsylvania held that even if cir-
cumstances are sufficiently serious to warrant long-term isolation, confine-~
ment in solitary for four hundred days is mnot per se constitutional, This
ruling was upheld the following year in the federal circuit court of appeals.
‘Knuckles v. Prasse, 302 F. Supp. 1036 (E.D. Pa, 1969), aff'd, 435 F. 2d 1255
(3rd Cir, 1970). Similarly, in 1971 an important New York case was decided in
the federal court of appeals, indicating that a prisoner has a right not to be
confined in solitary for an excessive period of time. Sostre v. McGinnis, 442
F. 2d 178 (2nd Cir. 1971).

Another recent leading case involving prisoners! rights under the 8th
Amendment, Holt v, Harver, concerned conditions of institutiomal life within
the Arkansas penitentiary system. The federal district court undertook an
extensive review of all alleged unconstitutional practices at the prison and
held that the cumulative impact of the substandard conditions (history of -
physical attacks, lack of rehabilitative programs, inadequate medical facilw
ities, unsanitary kitchen and cell conditions, etc.) constitutes a system of
cruel and unusual punishment--even though some of these conditions, considexead
individually, might not constitute a viclation of the 8th Amendment, The
federal eircuit court of appeals affirmed the decision. Holt. v Saxver, 309
Fo Supp. 362 (E,D. Arl. 1970), aff'd, 442 F. 2d 304 (8th Cir. 1971), The
Pennsylvania Supreme Court gave a similar ruling in regard to general condi~
tions prevailing ot a Penusylvania prison (Commonwealth ex rel. Bryant v.
Hendrick, 444 Pa. 83 1971) and the same year, 1971, a federal district court
in Ohio ruled that being subject to conditions in Lucas County Jail amounted
to cruel and unusual punishment. Jones v. Wittenberg, 323 F. Supp. 93 (U.D.
Ohio 1971).

In 1970, a federal district court in Georgie ruled that there is no con-
stitutionally acceptable justification for denying segregated prisoners a
chance to exercise. Krist v, Smith, 309 F. Supp. 497 (S.D., Ga. 1970). The
following year, a federal district court in Louisiana similarly held that
confinement for long periods of time without the opportunity for regular out=
door exercise violates the 8th Amendment. Sinclair v. Henderson, 331 F. Supn.
1123 (E.D. La. 1971). Also in 1971, a Ffederal district court in Virginia en-
joined the practice of providing only bread and water, as well as extended,
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unnecessary confinement in substandard solitary cells of more men than the
cell was meant to hold, In addition, the court invalidated the practice of
controlling misbehavior by placing inmates in chains or handcuffs in their
cells, and enjoined the use of teargas. It furthermore prohibited officials
from taking away inmates' clothes unless a doctor's written statement is ob-
tained which says that the inmate!s health will not be adversely affected, and
that the inmate presents a substantial risk of injuring himself if given gar~
ments, Landmen v. Royster, 333 F. Supp. 621 (E.D. Va. 1971), 1In the same
year, a federal circuit court of appeals also ruled that severe physical abuse
of prisoners by their keepers without cause or provocation is actionable under
the Federal Civil Rights Act, Tolbert v. Bragan, 451 F. 2d 1020 (5th Cir.
1971),

PHYSICAL SECURITY

Three possible remedies exist at present in the case where a prisoner is
assaulted by fellow prisoners or gruards, sexually or otherwise. These reme~
dies are (1) criminal prosecution of the offender; (2) punishment of the
offenders after internal -prison disciplinary proccedings; and (3) filing a
civil suit for damages. In 1966, a federal district court found prison offi-
cials negligent because they had failed to prevent an assault through improper
classification of the assallting prisoner (who was psychotic and had a history
of physical assaults) and by not keeping him from an area where the victim was.
working. Cohen v. United States, 252 F. Supp. 679 (M.D. Ga. 1966). Similarly,

. a federal district court found the superintendett of a county prison legally

liable for the gross negligence of an ermed trustece who had shot and blinded a
juvenile prisoner (sece Money Damages under section om POST~INCARCERATION
RELIEF AND PROCEDURES). Roberts v. Williams, 302 F. Supp. 972 (N.D., Miss.
1969). Tliore recently, a Wew Jersey state court ruled that a prisoner could
sue prison officials for injuried suffered from an gssault by another prisoner
even where the officials had no direct notice of the attacker's plan, because
a jailer has the duty to protect prisoners against reasonably foreseeable risks.
Harris v, State, 118 N.J. Super. 384 (1972).

MEDICAL CARED

So far not much by way of effective remedies is available for prisoners
who receive negligent or inadequate medical treatment. In 1963, the U.S.
Supreme Court ruled that federal prisoners may sue under the Toxrt Claims Act
for money damages for negligent medical treatment, even where such suits might
interfere with prison discipline. United States v. Muniz, 374 U.S5, 150 (1963),
Eight years earlier a federal district court had said that a refusal of prison
authorities to provide inmates witlh needed medical care was actionable under
the Federal Civil Rights Act. HcCollum v, Mayfield, 130 F. Supp. 112 (W.D,
Cal. 1955), However, neither simple negligence nor a mere difference of
opinion between an inmate and prison officials has sufficed for the courts to
support an allegetion of inadequate medical care under the Federal Civil
Rights Act. Obvious neglect or intentional mistreatment must be demonstrated.
in 1970, one federal court of appeals adopted a rather rigid standard similar
to the "cruel and unusual punishment! test, ruling that the conduct must
amount to a "harbarous actV that "shocks the comscience” in order to entitle
the prisoner to judiciel relief, United States ex re. Hyde v, McGinnis, 429
F. 2d 864 (2nd Cir. 1970). Yet, courts have also said that prison officials
may not overrule a medical prescription, and that when current medical practice
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indicates a particular course of treatment, denial of such treatment constie-

tutes cruel and unusual punishment., For examples of a variety of situations

" dn which courts have found a denial of prigonexrs' constitutional rights under

the above guidelines, see Talley v, Stephens, 247 T, Supp. 683 (E.D, Ark,
1965); Sawyer v. Sigler, 320 T, Supp. 690 (D, Neb, 1970)5 Tobert v. Eyman,
434 F. 2d 625 (9th Cir. 1970); and Martinez v. Mancusi, 443 F. 2d 921 (2nd
Cir. 1970). ‘ ’ ‘

In Ohio, a federal district court decision is presently pending on a com~
plaint alleging that the new Southern Ohio Correctional Institute at Lucas~
ville has inadequate medical and rehabilitative facilities. Originally, the
complaint requested that the court enjoin the Ohio Department of Rehabilita=
tion and Corréction from transferring any more inmates to the new institute
until the medical facilities would be completed. Heanwhile, by March 1973,
two inmates died there, allegedly from a lack of medical treatment, including
the principal plaintiff, Kelly Chapman. Since by that time most prisoners had
already been transferred to the new facility at Lucasville, the request to the
court was changed to one ordering the State to provide for adequate medical
care. Kelly Chapman, et al. v, Governor John Gilligan, et al.; U.S. Dist. Ct.,
So. Dist., We Div, g ‘ :

REHABILITATTON

Several federal courts, including the U.S, Supreme Court in the Gault
case, have suggested that officials in mental hospitals, juvenile jails, and
other institutions have a constitutional obligation to provide adequate treat-
ment and/or rehabilitation programs for the inmates of these institutions.

See In re Gault, 387 U.S. 1 (1967); Rouse v. Cameron, 373 F. 2d 451 {D.C., Cir,
1966); Covington v. Harris, 419 F. 2d 617 (D.C. Cir, 1969)s and Uyatt ve
Stickney, 325 F., Supp. 781 (N.D. Ala. 1971). These decisions, howevar, have
been based on the theory that the sole reason for commitment to such instityu-
tions was for treatment. As long as prisons are meant to punish, deter, and
prevent as well as rehabilitate, courts will not likely feel obligated to
apply this principle to the treatment of priseners.

In some cases, courts have indicated that a prison's failure to provide
rehabilitation opportunities mey be considered a factor in determining whether
confinement in the institution amounts to cruel and unusval punisiment. In
Holt v. Sarver, the federal district court in Arkensas considered the cunsti-~

~ tutlonal necessity for rehabilitation in imprisonment for adult criminal of~
- fenders. It held that, though not prepared to constitutionally require reha-

bilitative measures for convictsy "the absence of an affirmative program of
training and rehabilitation may have constitutional significance yhere in the-
absence of such a rFrogram, conditions and practices exist which militate
against reform and rehabilitation.” Holt v. Sarver, 309 F. Supp, 362 (L.D.
Ark. 1970), aff'd, 442 F. 2d 304 (8th Cir. 1971). A Similar point was me-e
by another federal court three years earlier, when it prohibited the imposi~
tion of corporal punishment: ., . , corporal punishment generates hate to-
wards the keepers who punish and towards the system which permits it , . . it
frustrates correctional and rehabilitative goals." Jackson v. Bishop, 404 T,
2d 571 (8th Cir. 1968), The Supreme Court of Pennsylvania also held that
absence of rehabilitative programs resulting in forced idleness could, when
considered together with other substandard conditions; constitute a system of

cruel and unusual punishment. Commonwealth ex rel, Bryant v. Hendrick, 444

Pa. 83 (1971).
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it nd state court decision, which if upheld on appeal may wgl%,bef
come éﬁtazZiit decision needed to firmly establish the right to rehabll%tatlon
for convicted felons, concerns Patuxent Institution, Meryland's correctional
facility for defective delinguents. The court ruled that Patuxgnt inmates
have a constitutional right to be treated for the mental condition that led
to their crimes. MeCray v. Marylamd, 10 Cr. L. Rptr. 2132 (Cir. Ct, Hd.
November 11, 1971). However, the right-to-treatment is‘a very compliﬁated
one, Just as rvehabilitation programs in a coercive enviromment are at times
accused of suppressive motives; so can a right-tOutreatmen? ?octripe, unle;s
it is carefully balanced by an equally supported legal pOSLtlon of the right~
flot-to~be~treated,

PRIVACY, PERSONAL AND PHYSICAL APPEARANCE

In 1971, a Maryland state court issued repulations govgrning-searehes of
inmates. It said that searches must be counducted with "maxzyuw respect and
minimal discomfort? to the inmates, and that only itemg nroliibited by the con-
duct rules may be confiscated; that all items removed in searfhes of cells .
must be replaced without damage, and that inmates have a right to:be presen
during a search of their cells and must be given a written list of all 1te§s
confiscated. McCray v. Maryland, 10 Cr. L. Bptr. 2131 (Cir. Ct. Md. November

1971).

In the matter of personal appearance, a federal di§trict court in Com~
necticut ruled in 1971 that where a prison regulation,llmit§drthe Jeuelry
women prisomers might wear to cértain'enumerated‘items, no 1pxrin§ement ?n
any constitutional right existed. Thé same ?ourt,’hovever9 algo ru%edbtnas
in respect to physical appearance, a male prisoner could wear a short bear
and goatee. Seale v, Manson, 326 F. -Supp. 1375 (D, Conn. 1971),

COMHUNTCATION AND ACCESS TO THE COURTS

In 1946, the U.S. Supreme Court struck dowvm a prison regulation pr?vidlﬁg
that all legal documents, prior to being forwarded to a court, were subJecthfo
a prison official's determination as to, whether they were properly drawn, mx‘
Parte Hull, 312 U.S. 546 (1946)s Since that decis%on, th? pover to ?pegg rggd
and censor prisoners' legal mail has been substantially llqlted‘by the federsl
courts, and significant opinions have resulted from cases in Ohio and Rhode
Island. The Ohio case was an action brought by a numbgr of prisoners at the
Lucas County Jail, and the court order said in part: "Prompt arrangements )
shall be made for library service to prisoners. There shall be no censorship
of books or periodicals supplied to, purchased by, or given t? prlson?rs,
excent that the defendant Sheriff may, in his discretiong Fforbid the %nF?oduc-
tion into the jail of books or periodicals which would come clearly vithin tEe
definition of pornography esteblished by tlhe decision of the Supreniec Court of
the United States.” On communication and attorney visitations the‘c?urt s?id
that the following minimum standards with respect to priso?er avaltlng trial
must be mets (1) no censorship of outgoing mails (2) no 11m1F§tlo§ on the
persons to whom outgoing mail may be directedy (3) no censorship of 1ncomin§_
letters from the prisoners' attorney or from any judge or elegted‘public ofifi-
cialy (4) incoming parcels or letters may be inspected for eontraband? but
letters may not be read; (5) proper arrangements must‘be.maae th§t prisoners
may freely obtain writing materials and postage; (6) indigent prisoners shall
be furnished at public expense writing materials and postage for personal use




in dispatching a maximum of five letters per week; (7) provisions shall be
made for as meny phone calls as necessary for a person who is without counsel
to obtain counsel; (&) provisions shall be made for prisoners to make local
~telephone calls during stated hoursy (9) prisoners' telephone calls shall not
ke monitored. The court added that "Proposals for communication by prisoners
under sentence may limit the above standards to the following extents (1)
standards 2, 4, 7, 8 and 9 need not be applied, and (2) reasonable limitations
may be placed upon the number of letters dispatched.? With respect to attor~-

' ney visitation, the court ordered provision of physical facilities in vhich

prisoners could consult privately with their attorneys. Jones v. Wittenberg,
330 ¥. Supp. 707 (¥.D. Ohio 1971). 1In the Rhode Island case, the federal dise
trict court observed that total censorship serves no rational deterrent, reha~
bllitative or prison-security purpose, - The court held that it wss unconstitu=
tional to cemnsor any letters that criticize jail conditions,; and ruled that
the prison had no right to "protect?” the public from vulgar or insulting let-
ters from prisomers. In addition, it held that prison officials may not open
or inspect outgoing or incoming mail to or from the courts, attorneys, or a
long list of government officials. It required that prison officials obtain a
search-and-seizure warrant prior to reading any outgoing mail. With respect
to incoming mail, the court ruled that all letters (except from counsel, the
courts, and the government officials) may be inspected for drugs, weapons, and
contraband, and may be read to detect and censor hard-core pornography and
highly inflammable writings; however, if any mail or other material is cen-
sored or confiscated, prison officlals must notify the prisoner to whom the
mail was addressed, Palmigiano v. Traevisono, 317 F. Supp. 776 (D. R.I. 1970).

In yet another federal court decision in Ohio in 1972, the court ordered
a prisoner released from solitary and ruled that the punishment of prisoners
for exercising their rights to access to the courts is vnconstitutional. Arm-
strong v. Cardwell, 475 F. 24 34 (6th Cir. 1972).

An important 1972 decision in the area of prisoner correspondence with
legel assistance agencies resulted from the effort of inmates at Green Haven
Prison in Wew York to organlze a Prisoners' Labor Union. Several prisoners
had written to a legal aid seciety requesting advice and assistance with re=-
spect to the formation of the Union. Prison officials refused to recognize
the Union and withheld letters from the legal aid society to the prisoners,
"'he Second Circuit Court of Appeals ordered the officials to deliver the let-
ters, holding that the letters did not present z clear and present danger to
the institution. - The court also said "Under the test for attorney-client
mail, the state must show clearly an abuse of access in order to justify re=
strictions. Defendants claim that such an abuse exists here, because the
letter advocated an 'unlawful scheme' . . . The contention . . . seems a mis~
use of that term. The lauwyevrs were t:lling the prisomers to utilize lawful,
not unlawful channels.for the presentation of grievances and were guiding a
challenge to a prison rule through orderly procedures. It is difficult to
discern in vhat other fashion the prison would prefer to have the rule exam-
inedy it is the only peaceful method by which it can be reviewed by someone
other than the Commissioner or his deputy, who are maturally interested in
quelling any inmate activity which may arrogate to inmates themselves some
decision-making pover about the conditions of prison life.” Goodwin v. Oswald,
462 F. 2d 1237 (2nd Cir. 1972), : '

In 1969, the U,S. Supreme Court ruled that unless prison officials pro-
vide reasonable legal assistance to inmates, they may mnot prohibit prisoners
from assisting each other with legal work. The Court also said that the due
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process‘right to unimpeded access to the courts overrode any obje?tions that
prison officials made on the ground that jailhouse lawyers Would }nterfe¥ek
with prison discipline, Jolmson V. hvery, 393 U.S. 483 (1969), leny prisons

have implemented that decision by establishing legal assistance programs. 1035

those permitting jailhouse lawyers, some have nevert?eless pléced rgstrmctlons
on .them, such as limiting the number of legal bools in the prlgon.llbrgry, .
The U.S. Supreme Court has recently placed many of thgse restrictions in qges
tion by requiring California to greatly expand its ?rlson.lgw l%brﬁriesf n
doing so, it affirmed a federal district court holding which §a1d;FA‘prls?ner
should know the xules copcerning venue, jurisdiction, exhaustion ox remGQ1g§1‘
and proper parties respondent. He should knot «hich facts are legally signiri~

 cant, end merit presentatlon to the court, and which are irrelevant and con~

fusing . o o 'Access to the courts,' then, is a larger concept than tpgt.puﬁ
forward by the Stete. It encompasses all the means a defendant or petmtlon?z
might require to get a fair heaving from the judiciory on all charges brough

‘against him or grievances alleged by him.! Younger v. Gilmore, 404 U.S. 15

(1971), aff'd 319 F. Supp. 105 (M.D. Cal. 1970).,

In 1970, a New York federal district court ruling invoked a Flr%t gm??i;
ment analysis which has been sadly lacking in most ot@er cases concerned 7, ‘r
censorship of non-legal correspondence. In this paftlcular case, t?e»prlsoge
had been punished for criticizing prison officials.ln“a‘letter.to hli_pa¥fn S,
The court broadened its previously stated rule affirming the ¥1ght’ox prison~
ers to complain to the courts about prigon conditions, by s?ylng‘tnat g¥1son:
ers have the right to complain to private persomns. Any prlson‘legulatlondo”
oractice which restricts the right of free expression that a‘prlsoner wou}
%ave enjoyed if he had not been imprisoned must be relafed ?g?h reasonabiy .
. + . ond necessarily . . . to the advancement of somgcJustlﬁlable purpoui o:d
jmprisonment . . s A Drisoner could be punished only if he acteq or threafen,
to act in & way that breached or constituted a clear an@ present ?angeg o
breaching the justifiable regulation,™ Carothers v, Follette, 314 F. Supp.
1014 (S,D. WoY. 1970). :

Regarding prisoners' right of access to the mediﬁ, a federaé ili?Ult .
court of appeals held in 1971 that prisoners have aprlggt‘tofsen e Le§Sa10
the press concerning prison management,.treatment or o;;endgrsé oY p?§§ 2Oﬁ~
grievances except those vhich (1) contain ox concern ?ontra“an-, or (2)
tain or concern any plan of escape O devise for eva§1ng prison regulatmgns:
The court added that Vthe prisoners' right‘to spsak is ﬁnh?qced by ?he i;%?;
of the public to hear.” Molan v. Fitzpatrick, ﬁgl F, 28 545 (1§t Cir, .
In 1972, a federal district court ruled that_a sederal1Bureau"2i szscns .
pelicy prohibiting any intervieirs between prlso?erf'a?g newsmayuo? §rs.wai.zn”
violation of the First Amendment. The court said 'Prlgonf are nublic institu
tions . . » Whenever peoplé are incarcerated, w&ether it be in a prison,lan
insane asylum, or am institution such as th?s§ for Fhe §enmle’o¥ ¥?tar%§c;
opportunities for human indignities and agml?zstrat}v? 1n§enSLF1v1ry em;s'i
Those thus deprived of freedom live ou? of the ?ubllc;§VVl§w, .It Ls.Lg;ge y
only through the medie that a failure in a particular 1nstituflo?'to adhere
to minimum standards of human dignity cen be exposed o o o odasnlngton Post
v. Kleindienst, L Prison L. Rptr. 14l _ T. Supps _ (D.D.Cs 1,72).“ One year
before this decision, a state: court in Maryland had alsg ordered }hat media
access to provided subject to reasonable regulations° licCray v. Maryland,

10 Cr. L. Rotre 2132 (Md. Cir. Cts, tovember 1971).

¥




POLITICAL RIGHTS

The Tirst Amendment political right of free expression, association,
assembly and belief has not been given much encouragement in prison, and few
court decisions supporting this right exist to date,

In 1969, a Mew Yorlk federal district court ruled that inmate members of
the Black Panther party are permitted to read the party magazine subject to
the correctional authority's discretion on the magazine's dissemination to
other inmates and to when and how the party members can read the periodical.
U.S. ex rel. Shakur v. McGrath, 303 F. Supp. 303 (S.D. N,Y, 1969).

Two years later, the Sosttre case brought g decision in a federal circuit
court of appeals wihilch included a discussion of the right to political expres-
sion and belief, Sostre had been punished for expressing radical beli’¢s and
for collecting the writings of black netionalists and revolutionaries. The
court ruled that this punishment was illegal since it would "permit prison
authorities to manipulate and crush thoughts under the guise of regulation.”
Sostre v. McGinnis, 442 I, 2d 202 (2nd Cir, 1971), Other courts, though rul-
ing that a prisoner's beliefs are protected under the Constitution, havc unot
ruled as generously in regard to the expression of these beliefs, .

RELIGICUS AND RACTAL DISCRIMINATION

So fer, nearly all litigation over the right to the free expression of
religion has involved suits by Muslims, and Muslims have been instrumental in
establishing new rights for prisoners of all religions.

Several federal court decisiomns have established that the Muslim sect is
a religion under the First Amendment, thereby guaranteeing Muslim prisoners
the same rights as other inmates to practice and exercise their religious
beliefs. Sewell v, Pegalow, 291 F., 196 (4th Cir. 1961); Fulwood v. Clemmer,
206 F. Supp. 370 (D. D.C. 1961): Sostre v. McGinnis, 334 F. 2d 906 (2nd Cir.
1964). In Fulwood v. Clemmer, the court also declared that even in prisomn a
person has an absolute pight to embrace the religicus beliefs of his choice,
and that it is not the function of the court "to consider the merits or f£al-
lacies of a religion or to praise or condemn it, however excellent or faneti~-
cal or preposterous it may be." :

Several federal courts have ordered that Muslims have an absolute right
to receive, possess and read the Muslim bible, on either the ground that the
bibles of the major religious denominations are freely possessed by other
prisoners, or for the more basic reason that the Constitution guarantees the
free exercise of religion and that this guarantee includes the right to read
and study the religion's most important scriptures. -In Long v. Parker, the
federal court of appeals said thct if other religions receive religious litera-
ture, Muslims may not be denied this right unless the corrections authority
can demonstrate a "clear and présent danger! to .prison discipline., Loag v.
Parker, 390 2d 816 (3rd Cir. 1968). However, in Walter v. Blackwell, the
federal court of appeals ruled that if a rellglous newspaper .should after a
while develop an inflammatory effect on inmates, prison officials could act
to avoid violence. Walter v. Blackvell, 411 P, 2d 23 (5th Cir. 1969),

Some federal courts have sustﬁlned prison officials' argument,s that the
newspaper Muhammed Speaks and EllJah Muhammed®s book lessage to the Black Man
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in America are inflammatory and racist and therefore a threat to prison disci~
pline (see Knuckles v, Prasse, 302 F. Supp. 1036 (E.D. Pa. 1969), and Abernathy
v. Cunningham, 393 F.-2d 775 (4th Cir, 1960))7 but most courts have granted
Muslims the right to collective worship and visitation by Muslim ministers

(see Walker v. Dlackwell, and Long v. Parker, both cited above; also, sce
Cooper v. Pate, 382 F. 2d 518 (7th Cir. 1967)), on the ground that it would

be impermissible discrimination not to allow these rights to Musllms while
pertuitting them for other groups. ,

Cazes involving the dietary requirements of Muslims have varied somewhat
as to the decisions reached. The overall outcome is that prison administrators
must malte veasonable provisions for the dietary and other needs of Muslim and
orthodox prisoners. In 1969, a federal circuit court of appeals decided that
there was no reason why the prisoners! request for one full-course meal per
day could not be accommodated, and made this statement: ¥That penal as well
as judicial authorities respond to constitutional duties is vastly important
to society as well as to the prisoners., Treatment that degrades the inmate,
invades his privacy, and frustrates the ability to choose pursuits through
which he can manifest himself and gain self-respect erodes the very foundation

~upon which he can prepare for a socially useful life., Religion in prison sub~

serves the rehabilitative function by providing an area within which the inmate
may reclaim his dignity and reassert his individuality. But quite a.ronlcally9
while government provides prisoners with chapels, ministers, free sacred texts
and symbols, there subsists a danger that prison personnel will demand from
inmates the same obeisance in the religious sphere that more rightfully they
may require in other aspects of prison life. . . .” Barnett v, Rogers,; 410

F. 2d 1002-1003 (D.C. Cir., 1969). :

In regard-to the wearing of religious symbols, a federal district court
decided in 1961 that confiscation of luslim-~but not Catholic, Protestant, or

 Jeuish-~religious medals was a violation of the prisoners' right not to be

discriminated ageinst because of religion, and that the prison administration
must provide lMuslim medals from public funds as long as other religious medals
vere so provided. Fulwood v. Clemmer, 206 F. Supp. (D. D.C. 1961),

Recial segrega tloﬂ is not permltted in any prison. Tollowing decisions
by the U.5. Supreme Court invalidating various forms and practices of racial
discrimination, -the courts have consistently condemned such discrimination in
prisons. See Montgomery v. Oakley Training School, 426 F. 2d 269 (5th Cir,
1970), and Yashington v. Lee, 263 F'. Supp. 327 (I, D Ala. 1966), Even so,
racial discrimination remains a commonplace grievance, but it is difficult to
prove since the real motives are easily hidden under official discretionary
acts. One federal district court, however, awarded over §1,400 to a black
prisoner in 1972 upon finding that he suffered a demotion in his job assign-
ment because of his race. Imited States ex rel. Motley v. Rundle, 340 F.
Supps 807 (E.D. Pa. 1972). 4nd in another 1972 decision, a federal circuit
court of appeals ruled that potential hostility of some white inmates are not
adequate grouwd for racial segregation of a state facility, McClelland v.
Sigler, 456 T, 2d 1266 (8th Cir. 1972).

PAROLE
When parole is denied, it constitutes in essence a re-sentencing. Due

process in the parole~-granting and parole-revocatlon process is: therefore a
critical concern to the majority of prisoners.
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In 1971, the New Jersey State Supreme Court ruled that a parole board
mist give reasons for denying parcle since such a Ycourse as a general matter
would serve the acknowledged interest of procedural fairness and . . ., as a

suitable and significant ulsc1pline on the Board's exercise of its wide

powers,” lonks v. State Joard of Parole, 50 M.J. 238, 277 A, 2d 193 (1971)

The Suptreme Court of California,,in 1972, roled that CaliforniaAparole
nfficials must discontinue their policy of refusing parole to all persons who
sold narcotics for profit. It added that such a policy "violates the spirit
and frustrates the purposes of the Indeterminate Sentence Law and the parole
system.” In re Minnis, 1 Prison L. Rptr. 209 (Cal. Sup. Ct., July 21, 1972),
That same year, o federal court of appeals ruled that a prisoner must be given
a court hearing on his claim that the parole board relied solely on his prior
criminal record in denying parole. Scarpa v. United States Board of Parole,

1 Prison L. Rptr. 213, _ F. 2d _ (Sth Cir. 1972). .

Although some courts have provided for assistance of counsel at parole-
revocation hearings, they have refused to extend procedural rlghts at parole-
granting hearings. For example, see Menechino v. Oswald, 430 F. 2d %403 (2nd
Gir. 1970). The right to a fair hearing and especially the right to counsel
in preparation of and during the narole-grantlng process have as yet received
almost no court 1"...ogmt.:.on.

In regard to parolees' First Amendment rights, a federal district court
ruled in 1971 that a U.S. Parole Board decision vestricting the right of a
parolee (on parole for espionage) to travel and to spéak and participate in
anti-war demonstrations was unconstitutional. Sobel v. Reed, 327 I's Supp, -

1294 (S.D, N.Y. 1971). The court held that First Amendment vights of parolees

may be restricted only to serve valid penological services, and noted that
totalitarian states use "rehabilitation” as a means of thought control, and
that rehabilitation is probably best achieved by not imposing degrading and
distrustful restrictions. Another federal district court upheld similarly
First Amendment rights of parolees in a case where the parolee had been re-
quired to obtain permission from his parole officer before giving any public
speech. Hyland v. Procunier, 311 F, Supp. 749 (W.D, Cal, 1970). ' In 1971, a
federal circuit court of anpeals held that parole conditions prohibiting a
convicted income-tax violator from expressing his "fanatical’ opinions about
the constitutionality of federal tax laws was unconstitutional, adding that

he could properly be prohibited only from urging others to violate the law,

Prth v, Templar, 453 ¥, 2@ 330 (LOthk Cir. 1971).

As early as 1867, a federal district court in Wew York suppressed ille~
gally seized evidence by law enforcement officials and held that a parolee
does not forfeit Fourth Amendment rights to privacy by agreeing to be relessed
on parole, United States v. Lewis, 274 T, Sup¥° 184, 190 (S8.D. W.Y. 1967).
Other courts, however, have argued that parole is both a kind of custody and
a privilege instead of & right, and have ruled for the admissibility of ille-
gally seized evidence at parolewrevocation hearings., In re Mertinez, 83 Cal,
Rptw. 382, 463 P. 2d 734 (1970), and United States ex rel. Sperling v. Fitz-
patricls, 426 Fo 2d 1161 (2nd Cir. 1970). Similarly, in a 1968 case, Rose Ve
Haslhins, a federal circuit court of appeals in Ohio held that parole was a
"matter of grace” on the part of the state, and that no tangible entitlements
rested with the parolee, and that, in fact, a revocation dld not require a
hearing. Rose v. Haskins, 383 . 2d 91 (6th Cir. 1968). (Interestingly,
hovever, the V1gorous dissenting opinion in this case seems to have been used.
subsequently in numerous other circuit court of appeals decisions in granting
certain parolee rights!) oo
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In 1972, the U.5. Supreme Court ruled in the now famous Morrissey case
that a parolee is entitled to a patole~revocation hearing, and mandated that
the parolee be given (1) written notice of charges against him; (2) an oppor-=
tunity to comfront and cross~exemine witnesses, (3) the right to present evi-
dence in his ovn behalf, and (&) the right to a neutral hearing officer. The’
Court said "The liberty of a parolee, although indeterminate, includes many
of tlie core values of unqualified liberty and its termination inflicts a
'grievous loss' on the parolee and often on others. It is hardly useful any
longer to try to deal with this problem in terms of whether the parolee's
Liberty is a 'right! or =~ 'privilege.' By whatever name, the liberty is
valuable and must be seewn within the protection of the Fourth Amendment.”
Morrissey v. Brewer, 408 U.S. 471 (1972). :

The question of the right to counsel at parole revocation hearings was
left undecided by Morrissey v. Drewer, even though in the parallel case of
probationers the Gourt has ruled that they are constitutionally entitled to
counsel at probation-revocation hearings and deferred sentencing proceedings.
Mempa v, Rhay, 38% U.S, 128 (1967). As for lower courts, they are divided on
the issue of counsel at parole-~revocation hearings. In 1971, a federal ap-
peals court held that parclees have this right, United States ex rel. Bey v.
Connecticut State Board of Parole, 443 F, 2d 1079 (2nd Cir. 1971). State
courts in Mew York, Pennsylvania, and Michigan (People ex rel. Menechino v.
Yarden, 27 N.Y. 2d 376 (1971); Commonwealth v. Tinson, 433 Pa, 328 (1969);
Warren v. Michigan Parole Board, 23 Misc. App. 754, 179 il.W. 2d 664), and
federal district courts in Visconsin, California, and Florida (Goolsby v,
Gagnon, 322 T. Supp. 296 (E.D. Wis., 1971)s Mozingo v. Craven, 341 F. Supp. 256
(CD. Cal, 1972)5 Cottle v. Vainwright, 338 F. _Supp. 819 (M.D, Fla, 1972)),
have handed down similar decisions.

Courts which have decided that parolees are not entitled to counsel at
parolemrcvocatlon hearings include the Third, Sixth, and Tenth Circuit Courts
of Appeals, United States ex rel, lalprin v. Parker, 418 T, 2d 313 (3rd Cir.
1969): Rose v. Haskins, 380 T'. 2d 91 (6th Cir. 1968); and Williams v. Patterson,
389 F, 24 374 (10th Cir. 1968),




RESOURCE MATERIALS/POST-SCRIPT

Sources used in the preparation of this worulng paper have been:

The Rights of Prisonexrs: The Basic ACLU Guide to a Prisoner's Rights, by
David Rudovsky. Avon Books, 1973, This book is also known as the YACLU
handbook on prisoners! rights,” and its importance as a handbook was undex~
lined in a January 1974 out=-of~court settlement of an Ohio lawsuit concerning
prisonmer abuse. The agreement called for the American Civil Liberties Union
to provide to the Ohio Department of Rehabilitstion and Lorrect10n9 with the
understanding that the Department in turn must distribute’ c0p1es of the hand-
book to all present and, for a period of six months, all incoming prisoners
at the Southern Ohio Correctional Facility at Lucasville. Lacey, et al. v.
Gaver, et al., U.S. Dist. Ct., So, Dist. E, Div,

The Rights of Americans, Norman Dorsen, ed, Random House, New York, 1970,
1971, - ' '

Constitutional Rights of Prisoners, by John W Palmera The W, H. Anderson
- Company, Cincinnati, 1973, : , . :

The National Advmsory Commission on Criminal JUStlce Stgndards and Goalsn
Correctlions, 1973.
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Many thanks, élso, to Audrey Brodzinski and JoYce Keller at ACLU~Ohio office,

who answered our many calls regarding pending litigation in Ohio with patience
and accuracy,

Renate Taylor
Member, Justice Committee
League of Women Voters, Ohio
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