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Instructions to Trainer

The American Correctional Association is proud to offer you this lesson plan in
Correctional Privatization. One of ACA’s major goals is to make training available to the largest
number of corrections employees as possible.

This goal is especially crucial now, when corrections is growing rapidly, and privatization
has become a major issue in corrections. We believe that providing scripted lesson plans will
help new trainers and supervisors keep up with the training demand.

Before we begin, we’d like to tell you a little bit about this package.

WHAT’S IN THE PACKAGE

The Correctional Privatization Lesson Plan package contains three sections: the Trainer’s
Guide, the Participants’ Manual and a set of overhead transparencies.

The Trainer’s Guide includes your word-for-word script with complete directions for
presenting the workshop. It also contains trainer’s tips for lecturing and group work, and for
using visual aids.

The Participants’ Manual includes the workshop objectives and a note-taking outline of
each section of the lesson plan. It also contains copies of the sample reports we use in the
lecture. Participants can use these workbooks as resources after the workshop is over.

The Overhead Transparencies are the third portion of the lesson plan.

WAYS TO FORMAT THE WORKSHOP

To help you design a personalized workshop, we have worked out the minimum amount of
time you need to present each module.

* Introductory Module—1 hour

* Background on Privatization—1 hour
e Issues in Privatization—?2 hours

* Introduction to the RFP—2 hours

* RFP Exercises—6 hours

¢ The Contract—?2 hours : .
*  The Monitoring Plan—2 hours %
*  Summary of Course—2 hours



. We’ve built many individual and group exercises into this workshop. If you choose not to
include all of them, the module times will change. How much the class participates will also
affect the workshop time. If you do use smaller blocks of time to present this workshop,
however, you will need to develop transitions from one module to the other.

SOME BASIC TRAINING TIPS

Throughout the Introduction of this lesson plan, we have included many tips on how to
use training aids, how to present a topic to the class and how to prepare for this workshop. But
right now we’d like to give you some basic training tips to make this the most dynamic
workshop possible.

* Begin and end the class on time.

* Give your participants a 5 or 10 minute break at the end of every hour or hour and a
half.

« If you see the participants getting restless or fidgety, especially in the afternoon, stop
the lesson and ask them to take a few minutes to do stretching exercises or to touch
their toes. Any exercise that gets them moving is good to do.

. * Keep the participants on the task they are doing; do not allow griping or backbiting.

* Be prepared.

TRAINER PREPARATION

With little preparation, you can provide top-notch, quality training to your staff. To begin,
become familiar with this lesson plan. Allow yourself about two days to:

* Read through the trainer’s guide. Familiarize yourself with any instructions you need
to give the class, or any questions you may need to ask the participants.

e Read through the participants’ manual. Become familiar with the areas in the lesson
where you ask the participants to take notes.

e Prepare your flip chart. Later on in this section we have provided more in-depth tips
on how to prepare the chart.

* Practice with the overhead projector. Practice using the overheads as you would in the
lecture. We also give tips on using overheads and the projector later in the section.



‘ The next section explains several of the training techniques you might use, including
Group Discussions, Lecture, Written Exercises and Demonstration as well as the training aids:
Overheads and Flip Charts.
LARGE GROUP DISCUSSION

Large group discussions are never easy to conduct. Many factors can interfere with a
smooth discussion. Inattentive participants, a noisy room or extreme temperatures are just a few
examples of interference.

To conduct effective group discussions:
1) Plan and prepare.
* Do your homework. Learn your subject.

* Develop a discussion plan. Although we have outlined the path of this workshop for
you, take some time to outline how a discussion might go with your participants.

¢ Know your participants. Become familiar with their language and their problems.

. » Anticipate situations, problems and questions which may arise. The more accurately
you can predict these situations, the less likely you are to be thrown off balance
during group discussion.

* Know the limits of your role. You are there to encourage and guide the discussion so
that the objectives are reached. You are not there to validate your own ideas,
concepts or philosophies.

2) Stimulate group discussion by asking questions at the end of each section. Tell the
participants that you are interested in their reaction to the points you are presenting.
You should:

» Design your questions to get reactions to specific points in your talk.
* Ask questions that are specific to keep the class from wandering from the topic.
* Don’t ask questions that can be answered with a “yes” or “no.”

3) Conduct the discussion.

* Get full participation. Remember: Good discussions mean participation. All
participants should have an equal opportunity to contribute.



Encourage self expression of thoughts and opinions. Do not allow unkind laughter,
derisive comments or ridicule of anyone’s contributions. Such behavior is the fastest
way to shut down discussion.

Keep the discussion moving on target and generally positive. If it becomes evident
that the planned approach is not going to achieve your objectives, be flexible and
prepare to adopt a different approach which will succeed.

Give occasional summaries. Repeat the main pomts and issues frequently—at least
at the end of each section.

Listen carefully and intently. Show positive interest in the thoughts of the
participants. Build on their comments. Be sure to understand what they have said—
paraphrase it back. Sincere positive interest will set the tone for the group.

Develop sportsmanship. Every participant is entitled to an opinion; make sure
everyone realizes this.

Maintain your sense of humor and patience. It takes time to think. Protect the
sensitivities of participants.

Never embarrass participants. This is particularly important if they are to continue
working with peers, subordinates or supervisors who may be present.

Group discussion is one of the most effective training techniques you possess. Be flexible
and open to change in direction if the original plan is not working. You can achieve the same
goal through slightly different means.

LECTURE

Sometimes lecturing is considered “old fashioned” and inadequate for today’s training
needs. That is why we have kept the actual lecture time to a minimum. Lecturing is effective,
however, when you need to train large numbers of participants and they are not familiar with
the subject. The lecture is also a time saver.

To be an effective lecturer, you must:

Speak with knowledge, authority and experience on this topic.
Speak clearly and concisely.

Present dynamic and forceful traits-while training.



Challenge your participants with new ideas. Introduce fresh thinking about old
problems.

ANSWERING QUESTIONS

As a trainer, you will spend a good portion of the workshop answering questions.
Questions from your participants tell you about the level of interest they have in your subject.
Questions also help you clarify or modify the points you are teaching. Remember that
answering a question is not a short, impromptu speech. Just relax, maintain your poise and
answer participants with brief, concise answers.

You should follow these guidelineé when answering questions:

Be brief.

Restate the question so that everyone can hear it. And when you answer it, direct the
answer to the group, and not to the individual.

Rephrase questions that are not clear.
Do not get into an argument or a one-to-one conversation with one participant.

If you don’t know an answer, admit that you don’t. Ask if someone else in the room
knows the answer. If no one else does, tell the participant you will find out and get
back to him or her.

If you have a talkative participant who wanders away from the subject, or who tends to
ramble, subtly say: “You’'ve raised a number of interesting points. Would anyone else
like to comment on them?”

If someone asks a question about something you haven’t covered yet, you could say:
“Good point, and one I'm going to cover in a minute. Would you mind holding that
question, and bring it up again if I don’t cover it later?”

Don’t let one or two people dominate the class by asking questions. Likewise, don’t
always call on the same one or two people.

Don’t ask for approval of your answers.



SMALL GROUP DISCUSSION

Often in large group discussions, not all participants offer ideas or suggestions. Some
participants simply don’t want everyone looking at them while they speak; others feel that their
contributions are not worth much. Whatever the reason, not participating in a discussion is
ineffective for the participant. For this reason, we have built in several small group discussions.

Follow these guidelines when dividing your class into small groups:

1. Divide the class into groups of between four and seven members—five, six or seven
members in a group is perfect.

2. You can divide the class several ways:
* Designate people who are sitting next to each other to a group, or
» Assign people of the same job classification to a group, or

* Count off around the class, giving each person a 1, 2 or 3. All number ones will -
meet in one corner, all number two’s in another corner, etc.

3. Ask each group to choose a group leader. This person will be responsible for keeping
the group focused on their task and for reporting group responses back to the class.

4. Encourage group productivity; set a time limit for each small group discussion.
5. Tell the group that each person needs enough time to complete the task—e.g., work
through exercises, or write their reports.
PRESENTATION TIPS

Read through the entire script before giving this workshop. Be familiar with every section.
Your delivery of this material should sound as if you developed and wrote the material
yourself.

In fact, rehearse the script at least four times before you give the workshop.

RAPPORT

When you train, you want to establish a good rapport with your participants. As you train,
therefore, add little phrases to the script such as, . . . and Bill knows about . . ” or “Betty has
believed this one as long as ['ve known her.” They will provide smoother transitions; and you
will make the script more personal to the participants.



Also, tell stories about the trouble you’ve had. When you add personal stories, you ease
any tension or embarrassment your participants might feel about revealing their own fears. Your
stories will also help the group to open up. Be sure to include funny stories as well; injecting
humor into this class is important.

One key rule when presenting a workshop is: Never embarrass your participants.

USING YOUR VOICE

The sound of your voice has a tremendous influence on the participants. When you present
the workshop, therefore, give it with energy. You want to inject your participants with your
ideas and your enthusiasm.

Volume is important when you are speaking in front of a class. Always aim your voice at
the last person in the back row of the room. At first you may feel that you are shouting, but
you will soon become accustomed to this level.

A nasal quality in your voice detracts from your message. Remember that a shrill nasal -
voice has the same effect as scratching a chalkboard with your nails. To test yourself for nasal
tones, place one of your hands flat on your chest. Then say the word “low” three times. Low,
low, low. Lower your voice each time you say the word. If you feel different vibrations each
time you repeat it, you are probably lowering the pitch of your voice. The lower pitch is the
pitch you want to use.

We have italicized the words we think you need to emphasize in the script. You are
certainly free to add others. To emphasize a word, it’s best to lower your pitch. Many trainers
think they need to get louder to emphasize a point. But that is not so. You create a forceful
approach with a lower pitch.

Also, try a low pitch at the end of phrases and sentences, and especially at the end of
questions.

PACE AND FILLERS

A well-written script can be ruined by a monotonous delivery. When you speak, a good
pace to use is about 170 words a minute.

As you move through the actual workshop, you might get stuck—or find that you can’t
remember what words come next. If this happens, just pause. Say nothing until you find the
next topic. Don’t pad your sentences with those “ers” and “uhms” that become irritating to
listeners. '



EYE CONTACT

Making eye contact communicates sincerity and concern for your participants. Do not
keep your eyes on your script. They should be up and looking at the class at least 80% of the
time.

You may glance down to pick up the next idea, but then look up. When you ask questions,
be sure you make eye contact. But don’t stare at one person for more than five seconds. Any
more than that becomes uncomfortable to the person you are looking at.

GESTURES

Your hand gestures should help you deliver your message. But it’s not a good idea to
impose new hand gestures on yourself. You might look stilted or awkward. A good rule to use
is: if you use your hands when you speak in one-on-one conversations, then use them the same
way in front of the class.

Remember that nervous gestures distract from your training. Therefore, do not:
* Stuff and keep your hands in your pockets,

* Pace back and forth in front of the class,

* Jingle change in your pockets, or

* Play with pens, pencils or markers.

Do remember to stand squarely on your feet with your weight distributed evenly. And
speak to the class as if you were having a conversation with them over dinner.

Any movement of yours that distracts the participants will interfere with their learning.
Movement, however, can be natural. Move around during a lecture as long as the movement
has some purpose. Be careful not to pace the floor just to dissipate energy.

One particular reason for moving is to close the distance between you and your
participants to emphasize a point. You will see that communication is more effective when the
distance between the trainer and the participants is minimal.

TRAINING AIDS

You will use at least three types of training aids during this workshop: overhead
transparencies, the flip chart and written exercises.



. OVERHEADS
Throughout this lesson plan, we ask you to use a number of overheads.
Tips on using overheads:

* Have separate spots on the overhead projector table for both the “used” and “to-be-
used” overheads.

* Whenever possible, stand next to the screen instead of the projector. This keeps you
from blocking the screen and allows you to project a more commanding presence.

* The screen should be placed to your left. Always point at the words in the same
direction that people read.

* Before you present this workshop, practice rehearsing the script while using the
overheads.

¢ Always check the light bulb in your overhead projector before the workshop begins. To
be sure you are prepared, have an extra bulb in the room.

. FLIP CHARTS

The flip chart is an important tool in this lesson plan. You will need at least two charts for
this workshop—one to record participants’ responses, and one with prepared material on it.

If you’ve never used a flip chart before, spend time practicing with one before the
workshop. You will be recording participants’ responses during both large and small group
exercises. If you prefer, you may also use a chalkboard or a dry erase board for recording
responses.

The second flip chart should be prepared before the workshop. Notice that at various
points in the lesson, we ask you to show the participants a page that is already prepared. We
ask you to use the flip chart in this way so that you don’t rely exclusively on one visual aid.

You may want to use the flip chart and the overheads interchangeably. Use whatever you
feel most comfortable with. Be careful, however, not to rely on only one aid. Using the same
training aid repeatedly becomes monotonous and boring to the participants.

When you begin to prepare, take a new flip chart. Put your name and the name of the

lesson plan on it. Review the lesson plan carefully to find the “instructor’s” boxes that ask you
to have the material prepared ahead of time. Before you start, please read these tips:



Write on the flip chart in the order the page will be used in the workshop.

Leave a blank sheet of paper between each flip chart page that you write on. Words
from another page often bleed through making it difficult to read.

If you need to write during the workshop, you can also prepare pages ahead of time.
With a pencil, write the information you need lightly on the flip chart page. Then
during the class, write over your pencilled words with a colored marker.

If possible, print your words. Using colorful markers, make your letters about 2 inches
high. Leave white space between words and between lines. Remember: less is more.
Do not cram the page full of ideas. Only two or three lines should go on a full page.

Use masking tape tabs for each sheet you’ve prepared. This way you’ll have handy
tabs for each section and you can find your pages quickly.

Also tape the bottom corners of each flip chart page. This adds weight to the bottom
and allows you to turn the page in one fluid motion.

Stand to the left of the flip chart and remember to speak to the participants, not to the
flip chart.

Test the markers you will be using ahead of time to make sure they will not run out of
ink while you are training. Also, have more than one marker at hand in case one does
run out of ink.

WRITTEN EXERCISES

Written exercises are also excellent training tools. They allow the participants to
experience and learn first hand about the subject you are teaching.

Tips for written exercises:

Make sure all participants understand the directions. It is easier to clarify instructions
beforehand than to remedy them afterwards.

While the participants are completing an exercise, walk around the room. Ask the
participants how they are doing. Show your interest in their activity, and offer them an
opportunity to ask questions if they are confused.

Give the participants adequate time to complete each exercise. If they are finished
early or need more time, be quick to grant their requests.



. The success of this workshop depends on how well you have prepared, how well you
interact with the participants and on your effective use of training techniques, visual aids and
presentation skills.

Here is a brief list of the materials you will need for a successful presentation:
* The Trainer’s Guide
* A duplicated Participant Manual for each participant
* The overheads
* An overhead projector
* Two flip charts (or one flip chart and a dry erase or chalkboard)
* Two boxes of colored markers
* Masking tape
* Any administrative paperwork (sign-in sheets, certificates, etc.)
. * Pens and pencils for the participants

Right before you begin your training session, check this list to make sure you have all the
supplies you need. Also make sure that the room is set up in a semicircle or with round tables.
This set-up is the most productive for this workshop.

Good luck with your Privatization Workshop!
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MODULE SUMMARY

MODULE 1

Introduction
TARGET POPULATION: TIME ALLOCATION:
Juvenile Administrators and Technical staff 1 Hour

SPACE REQUIREMENTS:

Accommodations for 20 - 30 participants

PERFORMANCE OBJECTIVES:

At the conclusion of this module, participants will be able to:
1. Discuss the workshop goals.
2. Define privatization.

3. List the most common reasons for privatization.
EVALUATION PROCEDURES:
1. Large group discussion

2. Small group discussion
3. Activities and exercises



Introduce yourself and other
staff and explain the rationale
for the training.

Lecturette

Module I—Introduction

A. INSTRUCTOR AND PARTICIPANT
INTRODUCTION

Good ,my name is ___
. I will be working with
you in this workshop along with
. The subject of this training
program is Private Sector Options in

-~ Juvenile Corrections.

ACA originally received a Grant from the
Office of Juvenile Justice and Delinquency
Prevention in 1990 on this same subject and
now we are re-visiting it. Obviously, a lot
has changed since then. The primary focus
of that training was the privatization
debate—the pros and cons, the legality, the
ethics. Now our focus is on the process—the
how to. As we have found out and as you
might know, private sector contracting is not
a panacea; it is a complex and, at times
controversial decision. Hopefully, by the end
of our three days together, we will have
given you new insights in both your decision
making about whether to privatize and in
your ability to handle some of the technical
issues involved in the development of the
RFP, Contract, and Monitoring System.



Have Participants introduce
themselves and list their goals
for the training (list on board
or flip-chart).

Review list of participant
goals.

Refer participants to page 1
of their manuals.

Ask Questions.

Because, this course is intended to provide
those considering private sector contracting
in the juvenile justice system with
information and skill to aid in the decision-
making process, it would be good to find out
about you and what your goals for this
training are.

B.  COURSE GOALS

On page 1 of your manual is a listing of our
goals.

. To provide background information on
juvenile privatization

. To review issues which affect
contracting

. To discuss the major parts of the
Request for Proposal, the Contract,
and Monitoring Plans

. To prepare selected parts of a Request
for Proposal, Contract, and Monitoring
Plan

- Are there any questions about our goals and

your expectations?



Refer Participants to Page 2
of their manuals. Discuss
each topic and answer any
questions.

C. AGENDA

Now, I want to go over our agenda.

Day 1 Topic
Introductory Module -- 1 hour
Background on Juvenile Privatization

-- 1 hour
Issues in Juvenile Privatization -- 2 hours

The RFP—Part I -- 2 hours

Day 2 Topic

The RFP—Part II -- 6 hours

Day 3 Topic
The Contract -- 2 hours
The Monitoring Plan -- 2 hours

Summary of Course -- 2 hours



Introduce the Parts of the
Participants Manual

D. PARTICIPANTS MANUALS

Each of you have a participants manual
which you will use throughout this training.
There are several sections in your manual, I
would like to take a few minutes to go over
them with you.

First there is a note-taking guide that includes
all overheads and space for you to take
notes.

Your manual follows the presentation that
will be given.

In addition to the note-taking section, your
manual contains activities that you will work
on individually or in a group.

Most of these activities are built around a
facility that we call Twin Oaks.

Also, your manual contains four sets of
reference material.

1. There is a 1999 survey of Private Sector
Involvement in Juvenile Justice. This
document is of particular significance
because it deals exclusively with juvenile
justice. It is located at the end of Module
II. Turn there now so you can locate it.
You will have the opportunity to read it
later.



Lecturette

Refer participants to page 3
of their manuals.

Give these instructions, one
step at a time.

2. At the end of Module III, there is a
synopsis of eighteen research studies on
privatization.

3. There is a sample RFP at the end of
Module IV.

4. A sample Contract is at the end of
Module V.

5. A Contract for Residential Services from
Texas, is at the end of the Module V.

We will be referring to each of these when
we deal with specific topics.

E. INSTRUCTIONAL INPUT

As we approach our training, you will be
introduced to a variety of concepts. Some of
this information may already be familiar to
you, while a great deal of it may be brand
new. Whether this information is new or old,
familiar or foreign, whether you agree or not,
is not as important as how you approach your
task and responsibility as a learner. Let me
see if I can demonstrate what I mean. I want
each of you to turn to page 3 of your manuals
and follow my directions. On your own,
without consulting anyone else, and without
discussion, please:

» Choose a number between one and ten
Multiply the number you chose by
nine



Ask for a show of hands

» Separate your answer into its digits (e.g.,
4x9=>54—5and 4)

* Add the digits together

» Subtract 5

+ Correlate the answer to its alphabet
equivalent (i.e.,a=1;b=2; ¢=3; and so
forth)

» Write down the name of a country that
begins with that letter

+  Write down the name of an animal that
begins with the last letter of the country’s
name

»  Write down the last letter of that animal’s
name

»  Write down the name of a color that
begins with that letter

I predict that 90% of you have written the
same answer. How many chose a orange
kangaroo from Denmark?

I am not really a fortune teller or a wizard;
but how come so many of you chose the
same answer? Well, it has to do with how
we think, process information, and set our
rules about how we perceive, that is see, our
world. Sometimes, the way we process
information and set our rules, prevents us
from “seeing” what really is there. One of
our goals 1s to help you see beyond your
agency and to learn from others in this room
as well as from your trainers.

F. PRIVATIZING TODAY



Display Overhead 1-1

Our subject is privatization of juvenile
facilities—but it might be a good idea to step
back and look at the universal concept of
privatization, and a good way to begin is to
come up with a definition.

Privatization is the transfer of government
functions or services to the private sector.
Worldwide, the concept of privatization has
resulted in things such as:

In Australia, they contract out their coast
guard operations. In Great Britain, all the
airports are privately owned. Here, public
schools are being contracted-out as are both
adult and juvenile correctional services and
facilities. The universal reasons for this
transfer of government functions to the
private sector are:



Display Overhead 1-2

Refer participants to page 5
of their manuals.

Discuss results by compiling a
list on board or flip-chart.

Ask if there are any questions.

On page 5 of your manual, these reasons are
listed—but with a different heading—why
you or your organization is considering
privatization. I want you to rank the reasons
listed and if there are any others, add them so
that we can come up with a consensus of
what the most important reasons are.

G. SUMMARY

We will explore each of these reasons for
privatization in depth in the next two
days—because they impact our perception of
the RFP, the Contract, and the Monitoring
System that you will come up with.

Are there any questions? We will take a
short break before we start the Background
in Juvenile Privatization session.



Give participants a short
break.

10
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MODULE SUMMARY

MODULE 2
Background on Juvenile Privatization

TARGET POPULATION: TIME ALLOCATION:
Juvenile Administrators and Technical staff 1 Hour
SPACE REQUIREMENTS:

Accommodations for 20 - 30 participants

PERFORMANCE OBJECTIVES:

At the conclusion of this module, participants will be able to:

1. Briefly describe the history of juvenile privatization.
2. Explain recent activity of both federal and state government about
privatization.
3. List and discuss at least five pro’s and con’s of juvenile privatization.
EVALUATION PROCEDURES:
1. Large group discussion

2. Small group discussion
3. Activities and exercises



Show Overhead 2-1

Lecturette

Lecturette

Module II—Background on Juvenile
Privatization

A. INTRODUCTION

In this session, we will explore
privatization—that is the concept of
involving the private sector as a provider of
Juvenile correctional services which were
traditionally managed by the public sector.

B.  HISTORY OF PRIVATIZATION
FOR JUVENILE SERVICES

Contracting to the private sector for juvenile
services and facilities is not new. In fact, the
private sector has operated private juvenile
facilities in the United States since the 19th

century.



Show Overhead 2-2

History of Privatization =

As many of you know, early jails, which also
housed juveniles, were operated by
individuals who ran them for profit. The
private jailers charged their inmates for food
and clothing. Bribery and graft were
commonplace.

In part, it was in response to these abuses
that the government got into the management
and operation of correctional facilities.

Now, we are going full cycle back to
privatization. I’m sure each of you have
some experience with privatization because
juvenile corrections has been involved in
service contracts for many years. Now,
Juvenile corrections is entering into another



phase and that is the privatization of secure
o facilities.

Show Overhead 2-3

Ask question. Let’s take a few minutes to see where your
agencies are in the process of privatization of
secure juvenile facilities. Who would like to
start?

. This shift to privatization got its start from
the federal government.

C. FEDERAL PRIVATIZATION



Show Overhead 2-4

Lecturette

The federal government has been a leading
force in privatization. Citing the need to
reduce government spending and streamline
operations, federal administrators advocated
a greater role for the private sector in
providing social services. Additionally,
federal policy, as stated in OMB Circular A-
76 specifically advises the government about
the areas that belong in the government’s
domain and those that belong in the private
sector.



Show Overhead 2-5

oint;_ Achieving Economy and
Enhancing Productivity. . -

There are three parts to A-76. The first is:

Achieving Economy and Enhancing
Productivity. The theory is that
competition enhances quality,
economy, and productivity.

According to this Circular, whenever
privatization is practical, there should
be a comparison of the cost of
contracting and the cost of in-house
performance to decide who will do the
work.



Show Overhead 2-6

Ask Question.

Discussion Question: Why is it difficult to do
a cost comparison between public agencies
and private companies?

Possible answers include:

. It is difficult to compare exactly the
same things;
. It is difficult to gather accurate

information because the government
does not do accounting on a project or
facility basis.

. Public agency cost factors such as
overhead, indirect labor and fringe
benefits are difficult to calculate



. Show Overhead 2-7

The second item is:

* . Retaining Government Functions in
House. Certain responsibilities are so
intimately related to the public interest
that they mandate federal operation.

Show Overhead 2-8

Ask Question. Discussion Question: Who can come up with
some of these functions? Why should they
not be contracted out?



Show Overhead 2-9

Possible answers include:

. Military
. Police
. Space projects

Generally, the reasons for not contracting out
are the nature of public interest and the
possibility of lost control.

The third item is:

Relying on the Commercial Sector. The
Federal Government shall rely on
commercially available sources to provide
commercial products and services.
According to the provisions of this Circular,
the government shall not provide a
commercial product or service if the product
or service can be procured more



economically from a commercial source.

Show Overhead 2-10

Ask Question.
Discussion Question: Can anyone give an
example of this?

Possible answers include:

. . Printing

. Video production

These have no national interest and loss of
control is not important.

D.  STATE INITIATIVES



Show Overhead 2-11

Lecturette

Show Overhead 2-12

In addition to the federal government, most
states are turning to the private sector for the
reasons we listed in Session one.

_vaﬁgﬁti'Op'_

: Enhanced service quali :
 Flexibility and less red tape
" Increased innovation - .-
o Speedy 1mplementat10n

11



Ask Question.

A 1998 Council of State Governments
Survey showed that there are few
comprehensive privatization initiatives like
the federal A-76 one. Instead, individual
agencies privatize their activities as
necessary and manage the projects on a case-
by-case basis. Some states attempt to
streamline privatization activity, however, by
creating government-wide institutions or
policies.

Are any of you aware of any state-wide
privatization commissions or policies in your
jurisdictions that affect juvenile corrections?
If yes, tell us about them.

12



Show Overhead 2-13

This survey also showed a number of other
factors. For example, most states privatize
government activities without considering the
experience of other states. More than 70
percent of state respondents said that their
states had no comprehensive government
privatization initiatives. When designing and
implementing their privatization programs,

41 .4 percent of state respondents created
their processes by trial and error.
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Show Overhead 2-15

Only 19 percent of respondents modeled
another state’s privatization effort. Almost
three-quarters of state respondents said their
states do not use a standardized decision-
making process to determine which activities
will be privatized. The same number of
respondents reported that no standardized
monitoring processes were used.

: HOW has your stat "réSponded%: ;
<7 to the privatizatin issue?

14



Ask Question.

Ask Question.

Participant Manual page 16.

Ask Question: How does your
state/agency respond?

Discussion Question: How has your state
responded to the privatization issue? Why?

E. THE PRIVATIZATION DEBATE

The privatization debate in juvenile
corrections centers on private sector
management of long-term juvenile
residential facilities that traditionally were
managed and staffed by public agencies.

Discussion Question: Is this an issue in your
agency? How has it been resolved?

Earlier today you ranked reasons for
privatization of juvenile facilities. Now, I
want to rank a list of shortcomings in private
sector contracts. On page 16 of your manual
are nine reasons and I want you to rank them
like you ranked the reasons for privatization.
That is, place a #1 by the reason you think is
the greatest shortcoming and a #2 by the
second and so forth.

15
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Turn your papers in and we will take a short
break.




Private Sector Involvement

in Juvenile Justice

by
Robert B. Levinson, Ph.D.
and

Raymond Chase

This project was supported under award number 99-JI-VX-0001 from the Office of Juvenile Justice and
Delinquency Prevention, U.S. Department of Justice. Points of view in this document are those of the
authors and do not necessarily represent the official position of the U.S. Department of Justice.
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he American Correctional Association (ACA), under a grant from the Office of Juvenile
and Delinquency Prevention (OJJDP) conducted a survey regarding Private Sector In-
volvement in Juvenile Justice Systems. Results of this Survey are presented below, and compared

with a similar study done in 1991 (Levinson and Taylor).

Survey Findings

Fifty-seven replies were received from 41 different jurisdictions—including Puerto Rico
and the Federal Bureau of Prisons. Of the total number of jurisdictions, 46 (81%) indicated that
they had at least one currently active Private Sector (PS) contract; the remainder of this report deal
with the replies received from those individuals/jurisdictions. This group has been contracting
with the Private Sector for an average of 14.2 years—maximum 40- minimum 2-years. California
reported the longest experience with private service contracting—40+ years. The number of con-
tracts per jurisdiction (see Table below) ranged from 1 to 373, averaging 58.1 PS contracts; Oregon

reported having the most.

Type/Number of Private Sector Contracts

Type Agency (n): Number Average | Minimum | Maximum
(35) private NOT-FOR-PROFIT" 1197 34.2 1 123
(31) solely owned FOR-PROFIT 732 23.6 1 240
(20) NOT-FOR-PROFIT public 208 10.4 1 164
(11) FOR-PROFIT public 107 9.7 1 55

(8) Other- : 138 17.3 1 100
(41) Overall 2382 58.1 1 373

(n) = Number of jurisdictions
! = see End Note.
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The largest percent of the respondents (85%) had contracts with private, not-for-profit
agencies, followed by solely owned, for-profit (76%), public, not-for-profit (49%), and public, for-
profit (20%). Nine jurisdictions indicated they had contracts with other type agencies/entities — -
the largest proportion of which were with professional individuals.

The following table display both the types of services these jurisdictions contracted for,
and the percent of their budgets they spent on these activities. (Because of the widely differing
sizes of the responding jurisdictions, the survey results are reported in percentages. It should also
be noted that some jurisdictions did not break-down their expenditures into the different sub-

categories—those are included in “Operations & Programs.”)

Types of Services Contracted For
—% of budget spent

Types of Contract Services: Average
% of Budget
Operations & Programs 24.4%
Community-based 20.9%
Specialized 10.3%
Maintenance | 2.6%
Medical 2.4%
Clinical/Mental Health 2.2%
Education 1.6%
Food Services 1.2%

Overall, the largest proportion of jurisdictions that responded (66%), expended an average
of 24.4% of their contract funds for Operations and Programs. This was followed by 56% of the

respondents who spent an average of 20.9% of their contract funds for Community-based pro-
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grams. The area for which the fewest respondents expended contract funds was Facility Mainte-

nance, while the smallest proportion of funds were spent on PS contracts for Food—1.2%.
Forty-one percent of these jurisdictions spent an average of 10.3% of their PS funds for

Specialized interventions. For the 41 jurisdictions that responded to this survey item, the average

proportion of budgert funds expended for private sector contracts was 10.7%.

Attitudes Toward PS Contracting

The main reason the survey respondents gave for contracting was that the private sector
vendors could provide services and expertise that the jurisdiction lacked—mentioned by 33 (80%)
of the respondents. Second most popular reason was that the private sector could offer services
that were cheaper and more efficient—22 (54%) of the respondents. Provide flexibility/diversity
of services was endorsed by 18 (44%) of those that replied; all together there were 29 different
replies.

The following table displays the most frequently mentioned positive outcomes and short-

comings of contracting—from a total of 28 and 21 responses, respectively.

Positive Outcomes/Shortcomings
of Private Sector Contracts (n)*

Positives Shortcomings
(15) Responsive to jurisdictions needs (19) Monitoring/control problems
(9) Provide specific service (12) Lack knowledge of DOC'’s procedures
(8) Increase program variety (8) High costs
(8) Provide good services (7) High turnover of vendors’ staff
(8) Saves money (6) Contracting process too cumbersome
(6) Participants show positive changes (6) Resist assessment/evaluation
(5) Have expertise/specialized staff (6) Unrealistic view of population
(5) More flexibility (4) Resist taking difficult juveniles
(4) Vendors’ staff inexperience

(n) = Number of endorsements
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According to the respondents, these shortcomings were due, primarily, to the vendors.
Most often the difficulties were with PS contracts with solely-owned, for-profit agencies and with
public, for-profits; the fewest difficulties were experienced with public, not-for-profits followed
by the private, not-for-profits. In other words, entities which arranged for private sector contracts

had the most difficulty with for-profit agencies and the least problems with not-for-profits.

Future Plans

Eight-five percent of the respondents listed service areas where new PS contracts were
anticipated. Only one jurisdiction—Missouri—stated that it anticipated fewer such contracts in
the future. However, more than half (54%) of those responding stated that their agency was
moving toward more PS contracting—about two new contracts per agency; the rest expected to
maintain about the same number of contracts. On the list of the 69 anticipated, new contractual

services/programs, the most frequently mentioned (number in parenthesis) were:

(6) health/mental health programs (4) community-based programs'
(6) programs for special need juveniles (4) substance abuse (in-patient)
(6) services for females (3) more detention space

(5) residential (secure) programs (3) non-residential services

Six states—Kansas, Massachusetts, Nebraska, New Hampshire, Virginia, Wisconsin—
indicted that there was existing or pending legislation in their jurisdiction that encouraged PS
contracting; for the remaining 85% of the jurisdictions there was no such legislation. Addition-
ally, 87% of those responding mentioned there was no legislation or rules that hampered such
contracting. Further, 95% of the survey replies indicated the criteria used to accept/reject a PS
contract—high frequency responses were: compliance with agency regulations; cost; selection by
a panel; and the vendor’s history and/or past performance.

The two most frequently mentioned methods for monitoring private sector contracts were

by specifically designated staff and by conducting on-site reviews. Annual reviews of documenta-

21



tion/reports and financial reviews of billing accuracy also received many mentions. Forty-nine
percent of the respondents use a formal written monitoring/evaluation plan.

Overall, 78% of those replying expressed a willingness to participate further in this ACA/
OJJDP project.

Comparison With Prior Findings
The proportion of agencies that reported having at least one private sector contract de-
creased when 1991 figures (Levinson and Taylor) were compared with the present 1999 find-
ings—98% then, 81% now. However, the average length of experience with private sector con-
tracting increased—13.7 and 14.2 years, then and now, respectively. The jurisdiction with the
largest number of PS contracts changed, from Georgia to Oregon, as did the number—385 then
to 373 now; the average dropped from 81 to 58 per agency. The following table compares the

types of private service contracts, then and now.

Type/Percent of Private Sector Contracts

Type Agency: 1991 1999
NOT-For-Profit 90% 89%
For-Profit A 60% 80%
Other ' 8% 17%

From 1991 to 1999 the proportion of jurisdictions contracting with not-for-profits stayed
the same while PS contracts with for-profit agencies increase as did the proportion of jurisdictions
contracting with private individuals (“Other”).

As displayed in the below table, the reasons given for signing private sector contracts in
1991 and 1999 were, essentially, the same. Despite the slight changes in rank, there was a higher

level of consensus in the most recent survey data.
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Reasons for Private Sector Contracting

Reason : ‘ 1991 [rank] 1999 [rank]
Cost efficiency 22% [1st] 57% [2nd]
Service unavailable within agency 17% {2nd] 78% [1st]
Increase diversity of services 13% [3rd) 42% [3rd]

A somewhat smaller proportion of the respondents in 1999 than in 1991 indicated that
their agency anticipated more private sector contracts—54% compared with 60%; while only a
slightly greater percentage reported that the number of PS contracts would remain about the
same—39% now compared with 35% then.

The types of contracts that agencies are secking are displayed in the following table:

Type of Anticipated Private Sector Contracts

Type : 1991 [rank] 1999 [rank]
Residential treatment [1st] [4th]
Day treatment [2nd] [5th]
Mental Health services (3.5] [2nd]
Programs for special need juveniles [2nd]
Services for females [2nd]

The type of PS contracts that were most frequently mentioned are listed in the left-hand
column. In 1999, three areas received the highest (identical) number of endorsements; all chree
were assigned a rank of “2.” As can be seen, Residential treatment, which ranked first in 1991,
cight years later received a rank of “4”; and, two of the areas (Programs for special need juveniles,

and Services for females) were not among the top five listed in 1991.
The types of PS contracting that will be sought in the future have changed; and, the

anticipated programs are more targeted now than in 1991.
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Conclusion

Findings from the recent ACA/ OJJDP survey reflects a strong continuing interest in con-
tracting with the private sector for correctional programs and services for juveniles. Overall, in the
eight years since the previous assessment, there has been an increase in the use of For-Profit Con-
tractors—from 60% in 1991 to 80% in 1999. Further, it appears as if this trend will continue

into the furure.

End Notes:

1.  Contracts fall into the following groupings:

Pei - A corporation or business whose objective is to gain a return of funds
rivate - . . .
FOR- . greater than those expended to deliver a specified service.
profit : itv wh biective i i ffu d.'.
Public - A government entity whose objective is to gain a return of funds in
excess of those expended to deliver a specified service.
. Private - A privately owned business whose objective is to deliver a service.
NOT- P y
for-profit Public - A charity whose objective is to deliver a specified service.
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Issues in Privatization



MODULE SUMMARY

MODULE 3
Issues in Privatization
TARGET POPULATION: TIME ALLOCATION:
Juvenile Administrators and Technical staff 2 Hours
SPACE REQUIREMENTS:

Accommodations for 20 - 30 participants

PERFORMANCE OBJECTIVES:

At the conclusion of this module, participants will be able to:

1. List and discuss at least three legal issues affecting privatization in
juvenile facilities.

2. List and discuss the impact of five cost factors involved in juvenile
privatization.

3. Select the financing method that best suits the needs of the
participant’s agency.

EVALUATION PROCEDURES:

1. Large group discussion
2. Small group discussion
3. Activities and exercises



Lecturette

List three areas of board or
flip-chart.

Show Overhead 3-1

Lecturette

Module I1I—Issues in Privatization

A. INTRODUCTION

The purpose of this session is to help you
analyze the three most pressing issues
involved in contracting juvenile residential
facilities to the private sector. They are:

. Legal
. Cost
. Finance

The legal issues surrounding privatization
have caused concern from public correctional
officials and the general public. Over the
past decade, however, we have learned a
great deal from the experiences of various
agencies and the courts.

B. LEGAL ISSUES

The legality of delegating
 correctional services.

There was a good deal of controversy in the
1980's about how legal it is for governments
to delegate the incarceration function to



Show Overhead 3-2

Write on board or flip-chart:

Delegation Doctrine.

private companies. Now it appears that
objections to privatization on constitutional
delegation grounds are not an issue.

To begin with, the federal constitutional
delegation doctrine, is rarely invoked and has
little direct application to private delegations,
so the issue becomes a state one.
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Ask Questions.

The state courts have viewed privatization as
a delegation of certain administrative
functions.

However, courts have ruled that states can
not delegate rule-making and adjudication
functions.

Therefore, many states have enacted
legislation directed at retaining release-
related decision-making and rule-making in
the public sector.

Other states have retained such powers by
specific wording in their contracts.

In most cases, these statutory or contractual
provisions require that initial decisions or
recommendations, even where formulated by
private contractors, must be subject to final
approval or ratification by public authorities.

Private correctional facilities can’t take away
good time credits, or interfere with parole
decisions.

Do you have any questions about the legality
of delegating correctional services?

Does your state have legislation on the
subject?

Must you put delegation regulations in a
contract?



Introduce Liability The second legal issue we will discuss is
¢ liability.

Show Overhead 3-5

Lecturette

insulate a public
lia B

shield contractors from juvenile

For some time, extravagant claims were
made by both advocates and opponents of
privatization that contracting with private
providers would insulate governments from
liability exposure.

Claims were also made that privatization
would substantially shield private contractors
from inmate civil rights suits alleging
constitutional harms.



. Show Overhead 3-6

These three questions framed the debate:

Ask Questions. . Can the night of a juvenile offender be
adequately protected in a private
correctional context? Let’s see how
you feel about this—is it yes or no?

Why?

Show Overhead 3-7
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LEGAL PRINCIPALS .

Does the delegation of day-to-day
responsibility for facility management
to a private contractor yield lower
potential liability exposure for
government correctional authorities?
What about this—yes or no? Why?




Show Overhead 3-9

. Does correctional privatization result
in a lower litigation price tag for the
government? Again, yes or no? Why?

Research shows that the answer appears to
be a qualified “yes” to the first and second
questions and a “maybe” to the third.



LEGAL PRINCIPALS -

About safeguarding rights, it’s generally
accepted that private facilities will be treated
as “state actors” for purposes of civil rights
suits, so that all relevant constitutional
requirements will apply with equal force to
private as well as public correctional
facilities.

Moreover, private facility employees will not
be covered by the “qualified immunity” that
shields from liability public correctional
authorities who reasonably believe that their
discretionary actions are lawful.

Finally, private facilities and officials will not
be protected by other governmental
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Show Overhead 3-10

immunities that may otherwise limit the
monetary damages available to those suing
over facility conditions.

As for liability exposure, a government’s
exposure will generally be lower if a private
contractor is running a private facility, but it
will still exist.

A contractor will be the primary defendant in
litigation, and government authorities
generally will not have direct responsibility
for the actions of contractor employees.

11
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Ask Question.

A contractor and its supervisory employees
must be shown to have been directly
involved in an alleged violation, have known
about the violation or its likelihood of
occurring, and been “deliberately indifferent
toward the risk, or have generated or
validated a policy or custom that led to the
violation. Since public correctional
authonties will have contracted the day-to-
day management of facilities to private
contractors, they will be less likely to have
knowledge of specific violations that may
have caused injury to residents.

2

Let’s take a specific example. There is a
suicide at a contractor managed juvenile
facility. Under what circumstance might the
agency be held responsible? How can they
be protected?

While reliance on a private contractor will
not prevent government authorities from
being named in lawsuits or being exposed to
liability for widespread or obvious problems
relating to facility conditions, private
contracting will greatly lessen the lability of

12



Ask Question.

Show Overhead 3-12

Write on board or flip-chart
Litigation Costs

government supervisory officials for most
claims alleging individual harm. These
claims represent the most common type of
lawsuit and assume a significant proportion
of a correctional agency’s litigation budget.

Have any of your agencies been involved in
litigation that involved private contractors?

Government litigation costs at a particular
facility may or may not be lower with
management 1n the hands of a private
contractor.

13
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Even though your agency insists that a
contractor indemnify and hold it harmless
against all acts and omissions of the
contractor arising under its management
contract—and even though your agency will
similarly insist that it be named as an insured
on any private comprehensive general
liability insurance policy—there is no way to
tell for sure whether its litigation
expenditures under privatization will be
lower.

While some degree of liability exposure will
still attach to governments that have
privatized certain facilities, such exposure
can be further reduced through the sensible
use of monitoring plans and personnel.

14



Introduce the topic of
Juvenile Records

Show Overhead 3-14

Effective monitoring provides a way for
government supervisory officials to take
remedial steps upon leamning of certain
problems, thereby limiting the potential for a
negligence lawsuit.

This is not the first or the last time you are
going to hear about monitoring systems and
their importance.

The next issue is access to juvenile records.

To perform its management duties properly,
private contractors need access to records for
two purposes:

15



List on board or flip-chart.

Introduce the issue of
Bankruptcy

Show Overhead 3-15

1. For classification, programming, and
care.

2. For screening of potential private
correctional employees.

Both of these needs affect the privacy rights
and expectations of juveniles and private
citizens seeking employment.

The use of records is an area that is often
over looked, but one that must be detailed in
a contract.

One area that seems to cause some concern
1s bankruptcy.

Bankruptcies involving private correctional
facilities have been virtually non-existent.
Those few that have occurred have been
confined to firms concentrating on the
building of private prisons on a speculative
basis.

Most important, you should be able to
protect your agency against a potential

bankruptcy through proper monitoring and
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contracting.

You can insist in the contract that a
contractor purchase business interruption
insurance that names your agency as an
insured.

Your best safeguards against serious
problems developing from a bankruptcy are
careful contracting and effective monitoring.

A general “termination for convenience”
clause with a ninety-day phase out or
transition period can keep your agency
outside the bankruptcy process and give it
time to resume management of a facility or
find another contractor.

17
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Ask Questions.

Have any of you had bankruptcies in your
contracts? Why might this become an issue,
say, if the stock market had a crash?

A related issue to bankruptcy is that of
mergers and acquisitions.

The merger of companies and the acquisition
of companies are part of the American
business landscape. In the corrections
context, the question arises as to how the
merger or acquisition of corrections

18



providers impact service contracts with
corrections agencies.

Show Overhead 3-17

The rights and obligations of your agency
and the private sector provider are detailed in
the services contract. When another
company merges with or acquires a private
sector provider under contract with your
agency, the rights and obligations of the
services contract are acquired as well. The
contract will have the same force and effect
that it had when originally negotiated.

Problems arise when the personnel assigned

to implement and monitor the services
contract change when the original provider
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Introduce the issue of Use of
Force

Show Overhead 3-18

merges with or is acquired by another
company. While the terms and conditions of
the service contracts cannot be renegotiated,
it 1s important that new contractor personnel
become familiar with the services contract
and monitoring plan contained therein.

Another issue is the use of force.

€

" the method is certifiable;

contract staff obtain and
‘maintain all proper .~

“certification training
required by the.

* certification standards.
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A major issue for private facilities is whether
the use of force is properly regulated by the
relevant laws of the jurisdiction. Without
proper enabling legislation or contractual
provisions authorizing the use of force by
designated private correctional officials, it’s
possible that personnel and the private firm
could face criminal and civil liability.

The legal standards for the use of force vary
from place to place. Some laws may
adequately treat the use of force generally,
but insufficiently address the use of force in
specific situations.
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Ask Questions.

How does your state/agency handle the use
of force issue?

Have there been any litigation arising out of
the use of force by private contractors?

We are now going to look at cost issues.
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C. COSTISSUES

Lecturette As we leamed in Session I, a good deal of
the motivation behind correctional
privatization is the belief that the private
sector can provide high quality programs at a
lower cost than is possible in the public
sector. However, comparing public and
private costs is not easy. Therefore, one
cannot say with confidence that privatization
1s or 1s not less costly than the public
operation of correctional programs.

Show Overhead 3-20

Reveal one item at a time.

The characteristics of the young offender
population affects costs, since programming,

. 23



List on board or flip-chart:

. Seriousness of offense
. History
o Treatment

. Age/gender

Show next item on Overhead

J Characteristics of
Facility or Programs

Show next item on Overhead

. Location of Facility or
Program

health care, and security needs will vary by
the nature of the offenders. Typical issues
which should be considered are: the
seriousness of the offenses; the nature of the
offense history; treatment needs; and age and
gender. Also, the more diverse the
population in terms of security or treatment
needs, the more costly it is likely to be to
staff and operate the program, particularly in
the case of secure facilities. One of the
exercises you are going to do tomorrow is
writing this section of the RFP.

Next, we’ll look at the characteristics of the
facility or program.

There are many factors relating to the
physical plant which can have an impact on
costs.

The size, design, and capacity of the facility
are three important ones.

The age of a facility affects maintenance
costs, depreciation costs, as well as offender
supervision and the treatment regime.

The nature or type of residential facility, such
as whether it is “open” or secure, is another
important variable.

Also, the geographic location of a facility,
whether rural, suburban, or urban, can affect
wages, land and property values, rental costs,
construction costs, as well as the costs of
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Show next item on Overhead

. Program and Service
Issues

Show Overhead 3-21

Reveal one item at a time.

food, fuel, and utilities. When considering
these types of costs, it is important to
determine whether any differences between
the compared programs are the result of their
being located in different jurisdictions or in
different parts of the state.

The next areas we need to consider deal with
programs and services. These include the
length of the resident’s stay and the nature,
quality, and variety of services being
provided. In addition, it is important to
consider the comparative degree to which the
various services are being provided. For
example, 1s the focus primarily supervision
and accountability, or is the provision of
treatment services the major component of
the program.

dministra '_:i/"é':C'o's'ts“ i

*Private Takeover of a Public
Program or Facility. .~ -
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Show next item on Overhead

. Public Administrative
Costs
Ask Questions.

Show next item on Overhead

. Private Takeover of a
Public Program or
Facility

The number and type of personnel needed for
a program varies by the nature and purpose
of the particular program. Important
personnel cost issues to consider include
numbers of personnel by job type,
staff/offender ratios, shift coverage,
personnel qualifications, and training needs.
In costing training needs, it is important to
identify the number of training hours per year
and the type of training to be provided by job
classification. For public corrections, it is
important to factor in training provided free,
at cost, or subsidized by another agency.
Similarly, if public agency training is to be
provided free or at a reduced cost to the
private sector, this needs to be considered.

Now, we will look at those public
administrative costs caused by privatization.

Costs directly relating to contracting and
monitoring should be factored into this
analysis. In addition, it is important to weigh
whether publicly operated programs are or
should be monitored at a similar level as
contracted programs. What do you think of
this? Do you do it now? Why? Why not?

If a private company is to takeover the
operation of one of your facilities or of a
program in a facility, you must take into
consideration any public benefits provided
employees who are let go, and the cost of
any hiring requirements imposed on the
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company. Also to be assessed are the time

. and costs to the government in finding
alternative public employment for displaced
employees.

Show next item on Overhead You should also decide whether to allow
contractors to charge start-up costs for

. Start-up Costs correctional facility contracts. This may be a
very relevant issue for large, secure facilities
involving major cost outlays. Because of the
relatively small size of most juvenile
residential facilities, they may have less of a
need for these funds. Where start up costs
are permitted, they need to be considered in
the cost analysis. Typical start-up costs are
considered one time expenditures such as
power and sewage hook-up charges,
telephone and electricity, etc.

Show Overhead 3-22

Reveal one item at a time.

: Llablllty andIn urance;-fC:'OSts»-

- Tax Revenue




Show next item on Overhead

. Liability and Insurance
Costs

Show next item on Overhead

. Tax Revenues

In privatization initiatives involving
construction or major renovations, public and
private financing and construction costs need
to be compared.

You also need to take into consideration the
degree to which potential liability related
costs to your agency can be reduced or
increased by privatization. For example,
your costs may be reduced by requiring your
vendor to get adequate contractual
indemnification and liability insurance.
However, one also needs to weigh the costs
of liability insurance and its impact on the
charges made by private companies as part
of the contract price.

A final related issue centers around
accreditation. Requiring private providers to
be accredited by a national standards setting
body, such as the American Correctional
Association, may reduce liability costs to
government and contracted programs.
However, gearing up for accreditation can be
costly.

Also, any tax advantages given to a private
company should be considered a cost to the
government, and factored into the cost
accounting. For instance, tax benefits might
be given to investors when a new institution
is being built. In addition, an economically
deprived local jurisdiction might offer special
tax and other benefits to lure a corrections
company to locate a facility within their
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e Cost Savings
Requirements

jurisdiction.

On the other hand, government gains from
the income, sales, property, unemployment,
telephone, and utility taxes paid by
corrections companies. Revenues also are
produced for government through social
security and unemployment compensation
contributions, fees for water, sewage, and
waste disposal, inspection fees, and license
fees. While these costs are incorporated in
the contractor’s fees, they return to the
public coffers as revenue and should be
included in the analysis.

Some contracts and enabling legislation for
the private operation of secure facilities
require contractors to provide a level of
service at least equal to that of the public
facilities, but at a lower cost.

There are some legitimate concerns to
consider about this type of requirement.
However, as you have learned, there is a lack
of reliable and uniform means of establishing
the total cost of public and private operation.
As a result, cost savings requirements are
likely to be based on incomplete and
inaccurate estimates. Prior to requiring a
cost savings, government should establish a
means of fairly and accurately assessing the
full cost of corrections.

In addition, rigorous requirements for a cost
savings like a 20% or higher savings for
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Ask Question.

Show Overhead 3-23

secure facility contracts could stifle
competition. That is, firms might be
unwilling to bid on contracts with these
requirements. In addition, contractors might
eventually reach a point where the only way
to save money is through reducing quality.

I think we now all realize how different it is
to define cost items. Are there any areas that
need further clarification before we go on to
financing?

D. FACILITY FINANCING,
OWNERSHIP AND
CONSTRUCTION ISSUES

Another area of correctional privatization at
the forefront of the privatization debate is the
financing, ownership, and construction of
correctional facilities.

Ownérshlp, and Constructlon
: Issues o e

| F acxhty Fmancmg Through
Government Bonds wd
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As you are probably aware, local and state
government traditionally have paid for
building publicly operated facilities with
current operating revenues or by selling
general obligation bonds. Using operating
funds avoids interest payments and long-term
liabilities. However, this approach is
difficult to implement if construction costs
rise and there are insufficient cash reserves
to pay for the increase.

General obligation bonds allow the
government to raise large amounts of
investment capital at competitive interest
rates, because their “full faith and credit” is
pledged to repay the debt. However, selling
general obligation bonds require voter
approval. Also, these bonds may be subject
to debt limits. In the past, obtaining such
approval was a rather simple matter. But,
beginning in the late 1980's, the public
became less supportive of spending public
funds for new correctional facility
construction. Recent interest in private
financing alternatives to traditional methods
has resulted, in part, from the combined
effect of increasing secure facility
populations, overcrowded conditions, court
orders to reduce overcrowding, along with
the public’s unwillingness to pay for the
needed expansion.
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This difficulty in floating bonds was due to a
number of factors. Numerous state and local
Jurisdictions had borrowed so much money
as a result of poor economies, that their
credit ratings decreased. Consequently,
financial institutions were reluctant to risk
buying bonds or, where willing, the interest
rates were higher than in the past. Also,
even when financial institutions were willing
to buy bonds, the public did not support them
in public referenda. This lack of support
resulted from the public’s rising antipathy
toward increased public spending in general.
The public sentiment, in turn, led to various
states approving legal debt ceilings limiting
governments’ ability to borrow money.

- Thie Stmlght LeaSe and e
| Soleascback
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Ask Question.

Ask Question.

Show Overhead 3-26

A variety of private financing strategies exist
for correctional facilities. One option is the
“straight lease” arrangement. In this
approach, a private entity finances the
construction of a facility, and leases it back
to the contracting agency for a period of time
which is less than the facility’s predicted
useful life. The lease arrangement is
independent of any contract for the private
operation of the facility, and may allow the
contracting agency to purchase the facility
prior to the lease’s termination.

Have any of your agencies done a straight
lease for a facility?

In the “sale/leaseback” strategy, the
contracting agency sells the property to
private investors. The private entity builds
the facility and then immediately leases the
property back to the contracting agency. The
contracting agency operates the facility.

Have any of your agencies been involved in a
sale/leaseback?

3-26 Faclhty Fmancmg, ik
Ownershlp, and Constructlon f_3_’-
Issues

Combmed anate F mancmg
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Sometimes the leasing agreement is part of a
contract for the private operation of a facility.
In this arrangement, the contractor is
responsible for the financing, construction,
and operation of the facility. A disadvantage
of this approach is that it could limit
government’s ability to replace an inadequate
contractor, unless the contract permits the
contracting agency to take possession or
ownership of the facility with limited
advance notice.

Alternatively, the agency could separately
contract for the ownership and operation of
the facility .

Lease-purchase agreements represent a
particularly popular method of privately
financing correctional facilities, while
avoiding the potential pitfalls of private
ownership. Typically, a special legal entity
like a non-profit corporation or a public
building authority issues revenue bonds or
certificates participation to private investors,

on behalf of government. The investors

receive tax-free interest on their investment
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because the bonds are issued on behalf of the
government. The special entity uses the
raised funds to finance the construction, and
is considered the facility’s nominal owner.
Subsequently, it leases the new facility to the
contracting agency. The contracting agency
agrees to make monthly lease payments until
the bond is paid. However, the payments are
conditional, subject to the legislature
appropriating the necessary funds. The
contracting agency receives title to the
facility once the bond has been paid off.

While lease-purchase agreements normally
involve the contracting agency operating its
own facility, it can be used in private facility
operation contracts. Because lease-purchase
agreements are funded out of the operational
budget and are subject to non-appropria: on
by the legislative branch, they are not
considered as long-term debt. Therefore,
they are not subject to debt ceilings. In
addition, these agreements normally are not
required to have voter referenda, since the
issued bonds are not secured by the
Jurisdiction’s taxing authority.

Because interest paid to the investors in the
lease-purchase arrangement is tax exempt, it
1S an attractive investment for persons
wanting a tax shelter. On the other hand, the
lease payments may be terminated by
government if funds are not appropriated
during the budgetary process. This increases
the risk of this arrangement for investors. As
a result, higher interest charges have to be
paid to attract investors. Also, during the
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Estate
Investment
Trust

annual review government may decide to
renew or extend the contract, regardless of
whether funds have been appropriated.

Another financing mechanism gaining favor
in the private corrections industry is the use
of prison real estate investment trusts
(REITs). REITs offer a nearly unlimited
source of capital because they are
independent entities on the stock market.
With the growth of REITs in the private
corrections industry, private corrections
companies are likely to become increasingly
interested in building or purchasing facilities.
With the purchase of existing public
facilities, companies avoid the 12 to 15
month lag time involved in construction and
revenues can be realized more quickly.

D. SUMMARY
In this session, we have examined three

issues that have a bearing on privatization.
They were legal, costs, and financing. If you
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have any questions on these issues we will
address them now.
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® National Institute of Corrections Study
(1984)

In a National Institute of Corrections survey published in 1984, respondents generally
reported privately operated services to be more cost-effective than could be achieved by the
public provision of services. At that time, contracting most frequently occurred in juvenile
corrections, and was “typically used to provide health services, educational and vocational
training, aftercare services (including halfway house placements), and staff training.” In
particular, survey respondents appeared to favor privately as opposed to publicly provided
medical services, believing that through the private sector the service quality and staff had
improved.

Overall, the perceived advantages of service contracting outweighed the
disadvantages, although the two most common problems mentioned by respondents
were monitoring the performance of providers, followed closely by poor quality of
service.

Reference: Mullen, Joan, “Corrections and the Private Sector,” Research in Brief, National Institute of Justice,
. Washington, D.C. (October, 1984).
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Cost Effectiveness Study of Private and
Public Prisons in Louisiana (1996)

Recently, Archambeault and Deis conducted a study on adult prison privatization in
Louisiana. This study represented the most sophisticated empirical research the writer found
comparing public and private correctional institutions. In fact, the authors themselves note this:
“_. . the research design is one of the most comprehensive and in-depth ever used in the study
of public versus private prisons.”

The study focused on two issues—whether there were measurable significant cost-
effectiveness differences between privately and publicly operated prisons, and whether there
were such differences between the two private prisons studied. Effectiveness measures used
included risk to staff, inmate safety, and performance and efficiency in providing services to
inmates. In addition, direct costs, indirect costs, and augmentation costs to the State were
measured.

A unique aspect of this research is that the state, in essence, established a field experiment
to compare privately and publicly operated adult prisons. The state built three prisons that were
of the same design and size. All three were to house the same types of inmates. The State
Department of Public Safety and Corrections operated one, and the other two were privately
operated.

The prisons studied were the Allen Correctional Center, operated by the Wackenhut
Corrections Corporation, Avoyelles Correctional Center, publicly operated, and Winn
Correctional Center, operated by Corrections Corporation of America.

The study found that all three prisons adequately protected the public by preventing
escapes and protecting visitors to the facilities. However, the private prisons were significantly
more cost-effective to operate, reported statistically fewer critical incidents, provided a safer
work environment, and had proportionately more inmates completing basic education and
vocational training courses.

On the other hand, the public prison did out-perform the private prisons in some areas
(e.g., more effectively preventing escapes, more aggressively controlling substance abuse
among inmates, and providing a broader range of treatment, recreation, social services, and
habilitative services).

Neither privately operated prison tried to maximize profits by trying to hold onto inmates.
In addition, neither private facility decreased their educational services to increase their profits.
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Archambeaulit and Deis's general conclusion is that

the two private prisons . . . significantly out performed the public, state operated
prison . . . on the vast majority of measures used to compare the three prisons.

Nelson provides a rather in-depth critique of the study’s limitations. A number of concerns
are raised, such as problems in the consistency and accuracy of the cost data and problems
resulting from comparing data that are reported at different points in time. She concludes that
the operational cost savings of privatization is less than 5 percent, as opposed to the
researchers’ estimate of 12 to 14 percent.

Gaes, Camp, and Saylor also critique the Louisiana study, raising a number of criticisms,
such as the lack of information on the characteristics of the inmate populations at the compared
facilities and an incorrect use of statistical measures.

Reference: Archambeault, William G. and Donald R. Deis, “Executive Summary, Cost Effectiveness Comparisons
of Private Versus Public Prisons in Louisiana: A Comprehensive Analysis of Allen, Avoyelles, and Winn
Correctional Centers, Phase | “Baton Rouge, Louisiana: Louisiand State University, December 10, 1996, from
the following internet web page: Private Prisons: The Prison Privatization Research Site, Charles Thomas and
Charles Logan, Webmasters, http://www.ucc.uconn.edu/~wwwsoci/exsumla.html.
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- State of Washington Adult Corrections
Privatization Feasibility Study (1996)

In 1995, the Washington State Legislative Budget Committee conducted a cost comparison
of privately and publicly operated multi-custody adult correctional institutions in Louisiana and
Tennessee. In Louisiana, a state operated facility was compared with a Wackenhut Corrections
Corporation and a Corrections Corporation of America (CCA) facility. In Tennessee, two state
operated facilities were compared with a CCA operated facility. In addition to comparing costs.
information was obtained on public safety (e.g., escapes and disturbances) and substantive
differences in the operation of private and public facilities. The study suggests that there may
be some cost savings advantage to the private facilities, that the private facilities were as safe
and secure as the public ones, and that the private facilities provided the same quantity and
quality of programs as did the public facilities.

However, based on the analysis of these data as well as additional analyses, the report
concludes that privatizing adult correctional facilities in Washington would not necessarily
result in a cost savings.

Much would depend on the care that was taken in estimating the state’s costs, and in
designing an RFP, choosing a contractor, and executing and monitoring the contract.

Reference: Archambeault, William G. and Donald R. Deis, “Executive Summary, Cost Effectiveness Comparisons
of Private Versus Public Prisons in Louisiana: A Comprehensive Analysis of Allen, Avoyelles, and Winn
Correctional Centers, Phase | “Baton Rouge, Louisiana: Louisiand State University, December 10, 1996, from
the following internet web page: Private Prisons: The Prison Privatization Research Site, Chartes Thomas and
Charles Logan, Webmasters, http://www.ucc.uconn.edw/~wwwsoci/exsumla.html.
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Comparisons of Facilities in Kentucky
and Massachusetts (1989)

A 1987-1988 Urban Institute study compared state correctional facilities in Massachusetts
and Kentucky that were privately operated with similar facilities operated by public employees.

In Kentucky, a privately operated aduit minimum-security facility, the Marion Adjustment
Center, was compared with a publicly operated state adult minimum-security facility, the
Blackburn Correctional Complex. The Marion Adjustment Center was operated by U.S.
Corrections Corporation. In Massachusetts, two matched pairs of juvenile secure treatment
facilities were compared. One of each pair was privately operated and the other was publicly
operated.

The per inmate-day costs of the publicly and privately operated facilities were found to be
similar for all three pairs studied, that is within 10 percent of each other. The private facility in
Kentucky had a per-inmate day cost that was 10 percent higher than the public facility.

Based on a visual inspection of the Kentucky facilities, no substantial differences were
found in the physical plant, institutional climate, staff-inmate interaction, and quality of life.
However, the study concluded that the private facility generaily scored higher on program
quality and in the provision of inmate services. There were some areas where the public facility
scored higher (e.g., food services). The program quality of the two private Massachusetts
facilities showed an even greater advantage over public operations, than did the Kentucky
comparison.

Reference: Harty, Harry P, Paul J. Brounstein, and Robert B. Levenson. “Comparison of Privately and Publicly
Operated Correctional Facilities in Kentucky and Massachusetts,” Privatizing Correctional Institutions,
Burnswick, New Jersey: Transactions Publishers, 1993.
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® Comparison of Public and Private Adult
Correctional Facilities in Kentucky (1994)

In a 1994 report prepared for the Kentucky State Auditors’ Office by Tewskbury, Wilson
and Vito, two private minimum-security adult facilities were compared with the public
minimum security Blackburn Correctional Complex. Problems in obtaining needed data
hampered the researchers’ ability to address all of the issues to be covered by the study.
However, the researchers suggest that all three facilities provide the range of programs needed
to meet the needs of the institutional population, the staff/inmate ratio is comparable among
each facility, and the nature of the programs and services provided by all three appear adequate.

Reference: Tweskbury, Richard A., Deborah G. Wiison, and Gennaro F. Vito (June, 1994) “Correctional Program
Effectiveness: Private Correctional Facilities in the Commonwealth of Kentucky,” “Commonwealth of
Kentucky: Auditor of Public Accounts Privatization Review of [CF/MR Institutions and Minimum Security
. Correctional Facilities,” Frankfort, Kentucky: Auditor of Public Accounts.
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o Texas Auditor’s Report on Two
Privately Operated Prisons (1991)

A study included in a 1991 Texas State Auditor’s report to the Texas Sunset Commission
found that Corrections Corporation of America and the Wackenhut Corrections Corporation had
operated 500-bed prisons, at 10 to 15 percent less cost than the State would have been able to
operate them. While earlier State reports identified problems regarding the quality of these
programs, these problems later were corrected.

References: Thomas, Charles W. and Charles H. Logan, “The Development, Present Status, and Future Potential
of Correctional Privatization in America,” G. Bowman, S. Hakim, and P. Seidenstat, eds. Privatizing
Correctional Institutions, Brunswick, New Jersey: Transactions Publishers, 1993.
Lampkin, Linda M. “Does Crime Pay? AFSCME Reviews the Record on the Privatization of Prisons.” Journal of
Contemporary Criminal Justice, Vol. 7, No. | (March, 1991).
. Shichor, David (1995) Punishment for Profit, Thousand Oaks: Sage Publications, Inc.
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® Logan and McGriff’s Cost Analysis of the
Hamilton County, Tennessee Penal Farm
(Silverdale) (1989)

Logan and McGriff compared the Corrections Corporation of America’s (CCA)
management of the Hamilton County, Tennessee Penal Farm (a minimum- to medium-security
county prison), with the cost were the county to re-operate the facility. The private facility
operation showed annual savings in comparison to the estimated cost of county management.
Also, the study suggests that services were better under private operation.

Brakel studied the quality of the CCA’s program at Silverdale (i.e., the.-Hamilton County,
Tennessee Penal Farm), primarily from the perspective of the inmates. Inmates were surveyed
regarding such issues as the conditions of confinement, programs, and services. Some
comparisons were made with inmate experiences during the prior public operation of the
facility or at two other public facilities. The results were a mixed bag of favorable and
unfavorable ratings for the private and public facilities, with the private facility generally being
more favorably rated. '

References: General Accounting Office (GAO) (February, 1991) Private Prisons: Cost Savings and BOP’s
Statutory Authority Need to Be Resolved, Report to the Chairman, Subcommittee on Regulation, Business
Opportunities and Energy, Committee on Small Business, House of Representatives, Washington, D.C.: General
Accounting Office.
Logan, Charles H. (1990) Private Prisons: Cons & Pros, New York: Oxford University Press, Inc.
. Shichor, David (1995)Punishment for Profit, Thousand Oaks: Sage Publications, Inc.
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Sellers Paired Study (1989)

Sellers conducted a comparison study of three pairs of public and private institutions. The
three private facilities were the Weaversville Intensive Treatment Unit (a maximum secunty
juvenile detention facility) in Northampton, Pennsylvania, which was operated by Radio
Corporation of America; the Silverdale facility, operated by Corrections Corporation of
America; and the Butler County Prison in Butler, Pennsylvania, operated by Buckingham
Securities.

Among other information, the comparisons provided weighted per diem figures, with the
weighting taking into account the number of services being provided. In the Weaversville
comparison, the weighted per diem cost for the private facility was substantially lower and the
quantity of services available was the same as in the public facility. In the Butler comparison,
the private facility was found to be well-kept, while the public facility was poorly maintained,
overcrowded, and had a higher weighted per diem cost. In the Silverdale comparison,
Silverdale’s weighted per diem was lower. Study problems are noted by Shichor, such as
judging program quality based on the number of services provided.

Reference: Shichor, David (1995) Punishment for Profit, Thousand Oaks: Sage Publications. Inc.
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Tennessee Prison Study on
Cost and Quality (1995)

The Tennessee legislature compared three multi custody (minimum- to maximum-
security) prisons—a Corrections Corporation of America prison and two state operated prisons.
This was a two-part study, with one part comparing costs and the other assessing program
quality. The study found the costs of operating all three facilities to be almost the same. The
results of a quality of service index indicated that all facilities operated at basically the same
performance level. The General Accounting Office regarded this study as a good systematic
attempt to assess both the costs and quality of service. While Nelson complements the study’s
attention to detail and how it addressed cost data, she also identifies various shortcomings of
the research (e.g., it covers only a single year and does not directly address whether
privatization saved money). Gaes, Camp, and Saylor raise methodological concerns regarding
the program quality assessment part of the study (e.g., no performance measures were used to
compare the facilities and multiple data sources, while available, were not used in making final
comparisons).

Nelson re-analyzed the Tennessee data reported in the 1995 study, along with a
Washington State Legislative Budget Committee analysis of the Tennessee data. Among her
findings, she noted that the non-medical operating costs per inmate day were virtually the same
among the three prisons. Also, labor costs were lower for the private facility, primarily because
less was spent on security staff.

Reference: General Accounting Office, Private and Public Prisons: Studies Comparing Operational Costs
and/or Quality of Service. Washington, D.C.: United States General Accounting Office, August, 1996.

Nelson, Julianne. Appendix, “Comparing Public and Private Prison Costs.” in McDonald, Douglas, et al., Private
Prisons in the United States: An Assessment of Current Practices, Cambridge, Massachusetts: Abt
Associates, [nc., July 16, 1998.
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Logan’s Comparison of
Three Women’s Prisons (1991)

[n a study funded by the National Institute of Justice, the National Institute of Corrections.
and the Federal Bureau of Prisons, Logan compared the quality of incarceration in three
multiple-security level women'’s prisons. Included in the analysis were a privately operated
female prison in New Mexico (operated by Corrections Corporation of America), the same
prison a year before when it was state operated, and a federal women'’s prison. Logan
concluded that the quality of the private facility was better than that of the public facilities.
However, in some quality dimensions the public facilities were rated better. Also, the per diem
rate was lower for the private facility.

Reference: Shichor, David (1995) Punishment for Profit, Thousand Oaks: Sage Publications, Inc.
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® Study of California Community
Corrections Facilities (1994)

Sechrest and Shichor conducted a comparison study of one privately-operated and two
publicly-operated Community Corrections Facilities in California. These types of facilities
handle parole violators, first prison commitments, and in the case of one facility, civil
commitments. No major differences in cost or quality were found between the privately and
publicly operated facilities.

References: Shichor, David (1995) Punishment for Profit, Thousand Oaks: Sage Publications, Inc.
Gaes, Gerald, G., Scott D. Camp, and William G. Saylor, Appendix 2: “The Performance of Privately Operated
Prisons: A Review of Research,” in McDonald, Douglas, et al., Private Prisons in the United States: An
. Assessment of Current Practices, Cambridge, Massachusetts: Abt Associates, Inc. July 16, 1998 Mullen,
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American Correctional Association
Study of the Okeechobee School for Boys
in Florida (1985)

The American Correctional Association compared a previously publicly operated Florida
training school that became privately operated, the Okeechobee School for Boys, with the state-
run Arthur Dozier School for Boys training school. Okeechobee was taken over by the Eckerd
Foundation. Staff morale was found to be lower and staff turnover higher at the private facility.
A variety of negative and positive results of privatizing Okeechobee were identified for the
private facility.

The report concluded that the privatization of Okeechobee neither substantially reduced
costs nor significantly increased program quality.

Reference: Logan, Charles H. (1990) Private Prisons: Cons & Pros, New York: Oxford University Press, Inc.

Shichor, David (1995) Punishment for Profit, Thousand Oaks: Sage Publications, Inc.

Lampkin, Linda M. “Does Crime Pay? AFSCME Reviews the Record on the Privatization of Prisons,” Journal of
Contemporary Criminal Justice, Vol. 7, No. | (March, 1991).
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Federal Bureau of Prisons
Privatization Research (1998)

Recently, the U.S. Attomey General was Congressionally mandated to conduct two studies
on prison privatization. The first is a summary report on the state of correctional privatization, and
was completed in July, 1998. This research was conducted by Abt Associates Inc. [t addresses
such issues as legal considerations and contract monitoring. [n addition, it includes a survey of
states’ degree of satisfaction with correctional privatization and a review of privatization research.
Based on its review of existing research and its own analyses, the authors conclude that too little
well designed, recent research exists to draw conclusions on the relative costs and quality of
public and private prison operation.

Only a few of the more than a hundred privately operated facilities in existence have
been studied, and these studies do not offer compelling evidence of superiority.

The survey of state corrections agencies found that most respondents (68 out of 80) believed
that private prison contractors had met contractual requirements. A very few judged contractors as
having exceeded requirements (three), and a somewhat larger number (ten) indicated that
contractual requirements were not met. Similarly, about three-fourths were judged to perform at a
comparable level to publicly operated facilities. Ten were assessed as performing at a higher level.
and twelve at a lower level.

The second study will be an intensive evaluation of the private operation of the Bureau of
Prisons’ Taft prison. The research will take several years to complete. While the final report is to
be finished in 2002, preliminary reports will be generated to provide interim feedback on the
study findings. Initially, the study was to be conducted by the Bureau’s Office of Research and
Evaluation. Subsequently, the Bureau’s director decided to contract with independent researchers
to conduct the research.

The Bureau intends the Taft evaluation to address many of the limitations found in existing
privatization research. The research will compare the Taft facility with three similar, recently con-
structed Bureau operated low-security prisons— Yazoo City, Mississippi, Elkton, Ohio, and Forrest
City, Arkansas. The actual design of the study will be determined during the contracting process.

References: Gaes, Gerald, G., Scott D. Camp, and William G. Saylor, Appendix 2: “The Performance of Privately
Operated Prisons: A Review of Research,” in McDonald, Douglas, et al., Private Prisons in the United States:
An Assessment of Current Practices. Cambridge, Massachusetts: Abt Associates, Inc. July 16, 1998.

National Institute of Justice, Solicitation: “Examination of Privatization in the Federal Bureau of Prisons,”
Washington. D.C.: National Insitute of Justice, April, 1999.

McDonald. Douglas, et al., Private Prisons in the United States: An Assessment of Current Practices,
Cambridge, Massachusetts: Abt Associates, Inc., July 16, 1998.

Camp. Scott, Social Science Research Analyst, Office of Research and Evaluation, Federal Bureau of Prisons,
Washington, D.C., e-mail to Martin Schugam, January 27, 1999.
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Recidivism Study of Private and Public
Prisons in Florida (1998)

Prior to Lanza-Kaduce and Parker’s recent study of prisons in Florida, there has been a
dearth of rigorous research comparing the recidivism of adult privately- and publicly-operated
correctional facilities. In their research, the recidivism rates of two 750-bed privately-operated
facilities—the Bay Correctional Facility (managed by Corrections Corporation of America) and
the Moore Haven Correctional Facility (operated by Wackenhut Corrections Corporation) were
compared with the recidivism of public facilities.

A limitation of this study is that only a one-year follow up period was involved, due to the
newness of the studied private facilities. The researchers recognized the need for recidivism
research to cover longer follow up periods, and plan to conduct such research in the future.

A sample of inmates released from the private institutions were matched, case-to-case,
with a sample of inmates released from public facilities. A number of variables were used to
match the public and private inmates, such as offense, age, and so forth. Five measures of
recidivism were used: “(1) rearrest, (2) technical violation of the terms of conditional release,
(3) resentencing on a new offense, (4) reincarceration, and (5) an overall measure reflective of
any of the previous four indicators of recidivism.”

Private facility releasees were found to have a lower recidivism rate than their public
counterparts for each of the recidivism measures, except technical violations.

Reference: Lanza-Kaduce, Lonn, and Karen F. Parker, “A Comparative Recidivism Analysis of Releasees from
Private and Public Prisons in Florida,” Gainesville, Florida: Private Corrections Project, University of Florida.
January, 1998.
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Cost and Performance Comparison of
Public and Private Prisons in Arizona (1997)

In this research conducted by Charles Thomas, the aggregate operating costs and
performance of fifteen Arizona Department of Corrections minimum security prisons were
compared with the operational costs and performance of the privately-operated Marana
Community Correctional Facility. The private facility was designed, constructed, financed, and
managed by the Management and Training Corporation.

Thomas notes various limitations in the study design. For example, aggregated public
costs and performance measures were used in the comparison because no comparable public
facility existed. Marana is the only facility in Arizona housing both males and females. Also,
the private facility has more substance abuse treatment resources than available in the state-
operated prisons.

In general, the performance quality of the private facility was found to be superior to that
of the publicly-operated facilities taken as a group. Also, the Marana facility cost less to
operate, compared to the average operating cost for the state facilities. However, some of the
individual public facilities had cost efficiencies and performance quality exceeding that of the

. private institution.

Reference: Thomas, Charles, Private Corrections Project, Center for Studies in Criminology and Law, University
. of Florida, “Immunities,” January 5, 1997.
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Studies of Non-Residential Programs and
Services Public and Private Provision of
Community Service Orders (1989)

In a study by Vass and Menzies, the public administration of community service orders in
England and Wales, is compared with its provision by the private sector in Ontario, Canada.
Community service orders require probationers to perform unpaid work for the community as a
form of reparation. The study generally concludes that in practical terms the public and private
handling of community service orders is similar.

Reference: Vass, Anthony A. and Ken Menzies, “The Community Service Order as a Public and Private
Enterprise: A Comparative Account of Practices in England and Ontario, Canada,” British Journal of
Criminology, vol. 29, no. 3 (Summer, 1989).
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® Assessment of a Private Sector Juvenile
Probation Initiative (1989)

The Office of Juvenile Justice and Delinquency Prevention (OJJIDP) has provided
descriptive information on the progress in implementing its Private Sector Probation [nitiative.
The project’s intent was to study the feasibility of the private sector providing selected juvenile
probation services, and was initiated in five jurisdictions as demonstration efforts. OJJDP’s
overall conclusion is that public juvenile corrections agencies can improve some of their
functions by having them privately provided. '

Reference: Office of Juvenile Justice and Delinquency Prevention, “Privatizing Juvenile Probation Services: Five
Local Experiences,” Juvnile Justice Bulletin, Washington, D.C.: Office of Juvenile Justice and Delinquency,
. (November/December, 1989).
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@ Private Presentence Reports for Juveniles
(1993)

Greenwood and Tumer conducted a study of the use of private presentence reports. The
reports were prepared by the National Center on I[nstitutions and Alternatives on serious Los
Angeles juvenile offenders who otherwise would be committed to the California Youth
Authority. A classic experimental design was used, with the experimental group receiving their
presentence reports from the Center and the control group proceeding through normal
sentencing procedures. The study found that offenders in the experimental group were less
likely to be placed with the California Youth Authority, as hoped for, and many of the
experimental group performed well in less restrictive settings.

Reference: Greenwood, Peter W. and Susan Turner, “Private Presentence Reports for Serious Juvenile Offenders:
. Implementation Issues and Impacts,” Justice Quarterly, vol. 10, no. 2 (June, 1993), 229-243.
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MODULE SUMMARY

MODULE 4
The Request for Proposal
TARGET POPULATION: TIME ALLOCATION:
Juvenile Administrators and Technical staff Part I - 2 Hours
Part II - 6 Hours
SPACE REQUIREMENTS:

Accommodations for 20 - 30 participants

PERFORMANCE OBJECTIVES:
At the conclusion of this module, participants will be able to:

Explain the important provisions of the RFP

Draft portions of the executive summary

Explain the background requirements section of an RFP
List and discuss the terms and conditions section of an RFP
Draft portions of the statement of work

List the most important proposal requirements

Develop an evaluation criteria

Explain what is contained in proposal attachments

o

EVALUATION PROCEDURES:

Large group discussion

Small group discussion

Activities and exercises

Draft a services requirement portion of an RFP
Analyze evaluation criteria in an RFP

NRELND =
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Module IV—The Request for Proposal
Part I

A.  INTRODUCTION
The previous session touched on general

issues relating to privatization. Now we are
going to get into specifics of the RFP.

In many agencies, the drafting of the RFP is
a team effort. Often contract specialist,
program staff, and legal representatives work
together on various parts.

Although you may have a specific role in the
process, we want everyone to be familiar
with all aspects of the process.

Throughout our work on the RFP, we will be
using two documents in your manual—one is
a sample RFP found on page 94. Thisis a
good generic RFP that contains all the
elements we will be discussing.

The second 1item I want to mention is a case
study that we will be working on. We have
taken a secure juvenile facility called Twin
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Oaks and we will be developing elements of
the RFP based on the information we have
on it.

B. BACKGROUND INFORMATION

There’s a good deal of work that needs to be
done before the first draft of an RFP is
written. If you take the time to gather and
analyze the necessary background
information, your writing job will be easier.
One area you should look into is the legal
basis for contracting.
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Explain enabling legislation

Laws or regulations in
procurement

Your agency has staff lawyers who probably
will aid in this preparation. And you are not
expected to become a legal expert.
However, it’s important that you have an
understanding of the law in two areas. First,
the authority of your agency to contract is
commonly called an enabling statute.

You should also become familiar with any
laws or regulations governing the
procurement process. By familiarizing
yourself with your jurisdictions enabling
statute and procurement regs you will be
able to answer two important threshold
questions.

First, does my agency have the authornty to
contract with the private sector, and second,
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how must the procurement process be
structured.

Next, you need to have a clear understanding
of your agency’s needs.

This is the who, what, where, when
information.

The “Who” is the juvenile population that is
to be provided with services. Its important to
know if these services are for first-time
offenders, juveniles with diagnosed mental
illness, or the entire juvenile population.

The “What” is the basics of the desired
services. For example, offer an educational

program designed for juveniles to pass the
GED.
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“Where” is this service going to be provided
at one facility, county-wide, state-wide.
Finally, you should make a reasonable
assessment of the time period during which
the service will be required.

C. THE RFP CHECKLIST

As you can see, there are seven distinct
sections that comprise an RFP. What we’re
going to do next is to take a closer look at
each of these sections. You will be drafting
some of these sections. Let’s start by
examining the executive summary.
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The executive summary usually begins most
. request for proposals. The executive

summary is brief and non-technical overview

of the reasons that prompted the solicitation.
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Introduce facts for Model
Procurement

Refer participants to page 69
of their manuals and review
the fact sheet.

A well-written executive summary should
also contain critical dates in the procurement
process including when proposals must be
submitted, when review results will be
announced, when contract negotiations will
commence, and finally, when service
delivery will begin.

In order to get a better understanding of the
1ssues that come up when drafting a request
for proposals, we will be using a model
procurement. The facts of the model
procurement will stay the same throughout
today’s training.

The State Juvenile Corrections Agency
(SJCA) has received funding to implement a
new program for juveniles in your state.

The SJCA has identified a need to separately
house and provide programs and services for
violent youth in the juvenile system. A
limited number of juveniles who commit
violent offenses in your state are tried as
adults, and if convicted, sent to adult
facilities. However, in the past two years,
the SJCA has noticed an increase of violent
offenders in the juvenile corrections
population. Many of these youth have failed
to meet the statutory requirements necessary
to be tried as adults (the use of a firearm in
the commussion of a dangerous felony, etc.)
and must be accounted for by the SICA.



These juveniles are often housed with
Juveniles committed for non-violent offenses
and have placed a tremendous burden on
SJCA’s resources.

The Twin Oaks Juvenile Facility was chosen
as the site for housing and providing
programs and services for violent youth. The
facility has been retrofitted in the past year to
accommodate the needs of housing violent
juveniles. Twins Oaks has the capacity to
house 140 juveniles.

The SJCA has identified three distinct groups
of juveniles who are to be housed at
Twin Oaks.

1. Juveniles who have committed violent
acts and are awaiting the prosecutorial
decision of whether they will be tried as
adults.

2. Juveniles who have committed violent
acts against or other youth while in SJCA
custody.

3. Juveniles who have committed violent
acts that are not sufficient to bring adult
charges.

The SJCA has decided that its resources
would be best utilized by contracting with

the private sector for the operation of Twin
Oaks.

The SJCA has budgeted $12 million for each
of the next two fiscal years for the operation



Note to Trainer:
Break the class into groups of
3 or 4 to work in all activities

Refer participants to page 71
of their manuals

of Twin Oaks.

Portions of Article 50 of title 24 of the State
Revised Statues read:

“24-50-501. Legislative declaration. It is
hereby declared to be the policy of this state
to encourage the use of private contractors
for personal services to achieve increased
efficiency in the delivery of governmental
services.”

“24-50-506. Applicability of other laws.

(1) Personal service contracts entered into
pursuant to this article are subject to all other
applicable laws, which may include but are
not necessarily limited to the following:

(a) State Procurement Law, including the
following:

(I) The provisions of Part 14 of Article 30
of this title; and

(II) The “Procurement Code™, Articles 101
to 112 of this title.

**%x GROUP ACTIVITY #1 %x**

One part of the executive summary is the
goals that your agency hopes to achieve
through the procurement.

10



Note to Trainer:

Allow 15 minutes for the
writing activity. Have the
groups write their goal
statements on the board or
flip-chart and have members
of the group read their goal
statement.
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Based on the information, write a paragraph
describing the goals that the SJCA hopes to
achieve by operating the Twin Oaks facility.

The next element in the RFP checklist is
background information.

The first two items here are the proposal title

and number and the name and address of the
contracting officer.

11
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The RFP should contain a precise statement
of the legal basis for the contracting authority
of the agency. This statement often will
require identifying both the general
procurement statutes and the specific
authority of the agency to contract for the
particular services described later in the RFP.

12
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Refer participants to page 97
of their manual.

Ask Question.

Price considerations are important to both
your agency and potential bidders. How you
handle this factor may vary greatly from state
to state and from agency to agency within a
state.

Some agencies are inclined not to announce
the amount of money allocated for a
procurement initiative because doing so
might cause all providers to offer an equal or
nearly equal bid.

Others announce a cost above which your
agency could not or would not contract. On
page 97 of our sample RFP this agency has a
maximum contract amount.

What are the advatages or disadvantages of
listing costs like this?

13



Some provide an estimate of the cost the
agency is paying or believes it would pay if it
were to provide the service themselves.

Also, we need to look at the nature of the
services requested. Take a situation where
an agency wants a contractor to design,
build, and operate a 140 bed secure juvenile
facility.

The agency might:

1. announce a maximum dollar amount
for the services and plan for a fixed
price contract

2. the construction might be a cost-plus
contract with a maximum

3. a per diem rate for management and
might be in the best interest of the
agency.

Finally, it’s likely that your agency will want
to have a pre-submission conference. No
amount of care will be sufficient to answer
each and every legitimate question that
potential providers will have once they
review an RFP. Thus, everyone’s interests
are generally best served when you set a
formal date is established and include it in
the RFP.

If you decide on a pre-submission
conference, you should request that questions
should be submitted in advance and in
writing. Formal responses to those questions
should be made available to all potential

14
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Ask Questions.

providers. Responses to all questions must
also be made available to all potential
providers whether or not they attend the
conference.

Following the submission and evaluation of
proposals, your agency may want to schedule
formal presentations by potential providers.
Very often, your evaluation teams will
encounter one or more aspects of the
proposals they review that need additional
information or clarification.

What are some advantages of an oral
presentation?

15



Ask Question.

Possible answers include:

. It allows both potential bidders and the
agency to cover all possible issues
prior to contract negotiations

What are some disadvantages of an oral
presentation?

. They can be time consuming
. They can rely on personalities rather
than substance

Often, after the oral presentation, agencies
ask private providers to submit a best and
final offer. The best and final offer is often,
but not necessarily, about cost. Your agency
may want to make a change in its
requirements, such as a specific program for
the juveniles, and they will allow the private
providers time to make changes in their
proposals.

Finally, you should include a definition of
terms. This section can serve several
purposes. It eliminates the need to use the
same title or phrase repeatedly. For
example, agency will mean the California
Department of Juvenile Corrections.

Another purpose of this section is to clarify
the meaning of unusual terms, or terms that
have a special meaning in the context of the
proposal. For example, terms such as:

16



. Special Education

. Anger Management

. Recreation Plan

. Detained Youth,

. Individual Counseling,

. Individual Education Plan,

. Unusual Incident, and

. Case Management, must be defined.

Repeat Overhead 4-12

The next item we will examine is the terms
and conditions.

17
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 TERMS AND

'CON

thiQNS' -

As you have learned, there are many types of
contracts, for example, a cost plus contract, a
fixed price contract, a per diem type, etc.

The type of contract appropriate for the task
at hand should be specified. You state the
type, don’t allow the potential bidder to
select one that they think is best.

The next item 1s contract term and
renewability provisions. The term of the
contract must be stated. If one or more
renewals of the contract are possible, the
number of renewals and the term of each
should be stated. For example, when funding
is contingent on annual legislative
appropriations this must be stated clearly in
the RFP.

18
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NDITIONS

yuth records.

Your agency may not want to permit
providers to enter into subcontracts with
other providers as a means of delivering one
or more of the services in the contract. The
RFP should clearly indicate that potential
providers must indicate any intent they have
to subcontract, the services they wish to
subcontract and the identity of the intended
subcontractors.

The next item is insurance and
indemnification. Potential providers must be
told that they must provide satisfactory proof
of their ability to provide protection for their
company and its employees. They must also
shield government and its officia