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Issues in Resolving Cases of International Child Abduction

RESEARCH SUMMARY

The Abductor Most Likely to Succeed

The parent or family member who abducts a child to, or retains a child in, another country
is the most successful of family abductors.! Parents who are left behind often are never reunited
with their children, even when they know where the children are.

Who are the people who abduct their children to another country? What are the
characteristics of these abductions? Was there any forewarning that the abductions would occur
and were any attempts made to prevent the abduction? What barriers exist to resolving these
difficult and troublesome cases? How well is the multinational treaty, the Hague Convention on
the Civil Aspects of International Child Abduction, working to bring children back? What
practices are engaged in by leading people in the field that others might adopt to overcome many
of these barriers?

The American Bar Association Center on Children and the Law, with funding from the
Office of Juvenile Justice and Delinquency Prevention, U.S. Department of Justice, carried out a
research study to address these questions. We held focus groups of left-behind parents whose
children were abducted to other countries. Then we developed a lengthy questionnaire, which 97
left-behind parents completed. Their responses provide an in-depth portrait of the problems
faced by parents in these heart-wrenching cases. We also surveyed central authorities under the
Hague Convention on the Civil Aspects of International Child Abduction to learn how this
important multinational treaty was working to return children. Finally, we interviewed and
reviewed materials from many leading practitioners and organizations in international child
abduction to identify good practices that could be adopted by others. From these sources, we
developed recommendations to help reduce the barriers to international child abduction.

' The National Center for Missing and Exploited Children reported that 83.8% of all their
family abduction cases between 1/1/90 and 6/30/98 resulted in the children being recovered.
This is more than twice the recovery rate of international abductions as indicated by the left-
behind parent survey, described in Chapter 2.
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The Experiences of Left-Behind Parents in International Abduction Cases

Research Design

The American Bar Association Center on Children and the Law worked with three
missing children's organization to identify the sample of left-behind parents for this study: The
National Center on Missing and Exploited Children (NCMEC), located in Arlington, Virginia,
Child Find of America, Incorporated, located in New Paltz, New York; and Vanished Children's
Alliance, located in San Jose, California. These three organizations, which maintain caseloads of
both domestic and international parental abductions, agreed to participate in locating parents to
participate in the study.

The three missing children’s organizations reviewed their international parental abduction
case files and identified cases of international family abduction or retention which were open
("active") at any point between 1/1/90 and 12/31/94. A sample of left-behind parents in 154
cases were mailed a questionnaire. Ninety-seven responded. This reflects a response rate of 63
percent, a high response rate, especially considering the length of the questionnaire (33 pages).
Based on the case information available, there were no significant differences between those that
responded and those who did not. Therefore, one can consider these findings as representative of
left-behind parents in the U.S. whose children were abducted to or retained in another country in
the early 1990's.

Findings

Abductors generally had ties to the country of destination and differed from the left-behind
parent in background, education, and employment. Mothers and fathers in their thirties
with young children were the most common abductors.

L Most left-behind parents reported that abductors had connections to the country to which
the child was abducted. Eighty-three percent (73 cases) reported that the abductor spoke
the language of the country. Other connections included having family in the country
(76.1%), living in the country as a child (69.3%), and growing up mainly in that country
(68.2%).

u Most abductors and left-behind parents differed in nationality (83.1%), ethnicity (68.8%),
and religion (58.4%). Over 40% were of different races.

u Over 60% of abductors were citizens of another country, whereas just over 20% were
only U.S. citizens. Over 15% held dual citizenship.
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Mothers and fathers were equally likely to be abductors, although patterns differed as to
destination. Mothers were more likely to abduct to Latin America, whereas fathers were
more likely to abduct to the Middle East. Europe was a common destination for both.
These differences reflected the patterns of intermarriage.

Over half of the abductors were in their 30's and about 30% were in their 20's.

The educational attainments of half of the abductors were a high school degree, its
equivalency, or some college credits. Left-behind parents were generally more educated
than their abducting spouses.

Almost three-quarters of abductors earned less than $25,000 per year prior to the
abduction, including 20% having had no income. Generally, left-behind parents were
more gainfully employed than their abducting spouses.

Abducted children were equally as likely to be boys and girls. The median (average) age
was five and a half years old.

Forty-six countries were listed as abduction destinations.

Nearly one-third were to Latin American countries.

Europe was the destination for 21% of abductions.

A quarter of the abductions were to Muslim countries.

One-third of abductions were to countries which were parties to the Hague Convention on
the Civil Aspects of International Child Abduction at the time of the abduction.

The number of children recovered was low.

Less than half of the children (41%) had been recovered.
About 70% of children had been located (25% of parents reported that the child’s location
had always been known).

Recovery and length of separation appear to be linked.

Cases where there was a recovery reported significantly shorter separation than in non-
recovered cases.

Half of recovered cases were separated less than 1 year.

Nearly half of the non-recovered cases reported being separated for over 5 years.

The length of separation in abductions to Hague countries was significantly shorter than
those to non-Hague counties.
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Parents encountered six primary obstacles in the search and recovery of their children.

Lack of sufficient funds.

Laws of other countries.

Ease of exiting the U.S.

Lax attitude of law enforcement agencies.

Judges’ lack of experience in international abduction cases.

Difficulty working with government agencies and officials in foreign countries.

Planning was indicated in a great number of abductions.

u Nearly half of abductions occurred during a court-ordered visitation.

. L 80% of abductors received assistance from family members in carrying out the
abduction or making it successful.

u One-fifth of cases reported the child was moved by the abductor from country to country

following the abduction.
The timing of the abduction was unpredictable.

= 20% of left-behind parents and abductors were living together in the same household at
the time of the abduction.

n 40% of abductions occurred within the first year of living apart.
u 20% of abductions occurred after more than 3 years of living apart.

Abductors made a number of threats prior to the abduction.

m 80% threatened that the left-behind parent would never see their child again.
n 60% of abductors threatened the life of the left-behind parent.
= More than 20% of abductors threatened the life of the abducted child.

Left-behind parents reported high levels of dissatisfaction with law enforcement’s initial
response to the abduction.

= More than 80% of parents contacted law enforcement within 24 hours of the abduction.
n 60% contacted the police within two hours of their first concern about the child’s
whereabouts.

RS-4



Two-thirds of parents received little to no assistance from the law enforcement official
they first spoke with regarding the abduction.

Examples of the poor response included being told that the child had to be missing for a
prescribed period of time before they could take action, or that the police could not do
anything unless there was evidence the child had left the state.

In some cases, the lack of initial law enforcement response may have enabled the
abduction to be successful.

Parents feel strongly about U.S. passport and departure laws.

Two-thirds of parents listed the “ease of exiting the U.S.” as an obstacle to the recovery of
their abducted children. Over half considered it one of the major obstacles.

22% of parents recommended that the U.S. require both parents’ permission for passport
issuance and/or foreign travel for a minor child.

Parental abduction is still widely regarded as a private family matter.

More than two-thirds of the left-behind parents reported encountering individuals and
organizations which they perceived as regarding parental abduction as a family problem,
not requiring legal or law enforcement intervention.

One-third of parents reported that law enforcement would not take information about
their case because they saw the abduction as a domestic situation.

Left-behind parents pay a high price, both financially and emotionally, in cases of
international abduction.

Left-behind parents spent, on average, $33,500 in the search and recovery of their
children.

About a quarter of left-behind parents who reported on costs spent $75,000 or more.
Those with higher incomes generally spent more money, but more than half of parents
across all income brackets reported spending as much as or more than their annual
Income,

85% of parents turned to family and friends for emotional support.

43% relied on professional counselors or therapists.

RS-5



u One-fifth report using prescription drugs to cope with the stress of the abduction.

u Many parents reported a desire to establish stronger support systems and networking
opportunities to work with other parents who are victims of family abduction.

Conclusions

International abductions are most often carried out by mothers and fathers in their
twenties and thirties with young children who have strong ties to the country to which the child is
abducted and have few economic ties to the community that they leave.

Most alarming is that about 60% of children who are abducted from or retained outside of
the U.S. are not returned, even though their whereabouts are often known. Many parents were
concerned in advance that the other parent might abduct the child and requested preventive
measures. Judges, all too often, did little or nothing to order preventive measures. Parents,
coming from all walks of life, often had to be the ones educating or prompting the practitioners
about how to proceed in their case. The emotional and financial toll on these parents was
considerable. Combined with seeing little progress in their case and grieving over their missing
child, many expressed feelings of despair and disappointment in their community and
government.
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The Central Authority Survey

Research Design

The American Bar Association Center on Children and the Law conducted a survey of
central authorities regarding their experiences handling cases of international parental abduction
under the Hague Convention on the Civil Aspects of International Child Abduction. The
objective of the survey was to identify the similarities and differences in structure and operation
of central authorities and to assess the degree to which the Hague Convention is working across
countries.

The questionnaire collected data regarding;:

u infrastructure of the central authority (staffing, procedures, government agency
affiliations);

u number of cases and countries most often dealt with;

L legal representation of left-behind parents;

= the Hague application process (what services the central authority will perform, directly

and indirectly; timing of central authority response);

. rejection of Hague applications;

u Hague hearings/proceedings;

= Hague decisions and return order enforcement;

u undertakings;

= follow-up (e.g., tracking custody case after return).

In all, 57 central authorities were contacted to participate in the study, representing all
central authorities existing at that time. This included central authorities in 42 countries, as well
as 10 provincial or territorial central authorities in Canada, and three central authorities in the
United Kingdom (England/Wales, Scotland, and Northern Ireland).
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A total of 44 central authorities responded to the survey, representing an excellent
response rate of 77.1% of all central authorities existing at that time. Central authorities of 32
countries, including the Canadian federal central authority, ten provincial or territorial central
authorities from Canada, and all three central authorities from the United Kingdom
(England/Wales, Scotland, and Northern Ireland) completed and returned the survey. The
response rate by country was 76.1%.

Findings

L About half of the petitions for the return of a child under the Hague result in a court order
to return the child. Countries vary greatly, with a range of return orders by country of
between 5% and 95% of cases.

n Just under three-quarters of responding central authorities take steps to ensure that the
abducting parent does not flee subsequent to the order for return. Seven central
authorities reported that all children that were ordered returned were successfully
returned, while one central authority reported that in more than a quarter of cases with
return orders the child was not returned.

n Central authorities reported that abducting parents sometimes obstruct the order by
fleeing with the child, sending the child into hiding, or filing documents to block the
return.

n Over one-third of the central authorities were established within the last five years.

L More than two-thirds of central authorities are located in justice departments or
ministries.

n About two-thirds of central authorities have attorneys on staff.

u Central authority staffs are small (about 3 persons) and generally spend less than half of

their time on Hague cases.

= Caseloads vary greatly across central authorities. In 1994, outgoing applications ranged
from one to 380 cases with a mean of 45 and median of 13.

u The United States was identified most often by central authorities as one of the three most
frequently dealt with countries in both incoming and outgoing return and access
(visitation) cases. The United Kingdom was next in all categories except outgoing access
cases.
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More than 80% of responding countries will accept Hague applications in English and
about half that number will accept applications in French. Only eleven central authorities
reported accepting applications in English and French, although both are official
languages of the Hague Convention.

Twenty-three central authorities reported that their Hague return application form
contains all of the elements found in Article § of the Hague Convention.

Seven central authorities reported that they do not accept applications by facsimile.

More than 70% of responding central authorities reported that they review incoming
return applications within one week and more than 80% review outgoing return
applications within one week.

More than 70% of responding central authorities open five or fewer incoming return cases
and five or fewer outgoing return cases per month. The number of unresolved cases
ranges greatly.

Five central authorities reported that the exact location of the child is unknown in over
half of their incoming cases.

Over two-thirds of responding central authorities reported that criminal charges are
sometimes helpful in efforts to locate the child, while one-third reported that criminal
charges are sometimes helpful to proceeding with the Hague case.

Four central authorities reported that some judges 1n their country will not order a return
if criminal charges are outstanding, with one central authority indicating the criminal
charges must be dropped before that central authority can proceed with the case.

Central authorities vary in their rate of rejecting applications, although the average rate of
rejection is low. Over a quarter of responding central authorities reported rejecting
applications in cases in which the time between the abduction or retention and the
submission of the return application was too long. Almost one half have rejected
applications when there is no evidence that the child is in the country.

More than one quarter of the responding countries have other intercountry agreements or
laws that may be used in lieu of the Hague Convention. Some report that these have
simpler procedures than the Hague or are more advantageous in access cases.

Eighteen central authorities reported trying to secure voluntary retums. About one

quarter of these reported no success; almost three-quarters reported success in 25% or
fewer cases.
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Ten central authorities reported that the central authority office will represent the parent
in the Hague proceeding and 17 reported referring applicant parents to attorneys.

Seventeen central authorities reported that Hague applicants may be eligible for free legal
assistance and representation.

The majority of central authorities (26) reported that the Hague proceeding is a hearing
before a judge in their country, whereas three central authorities reported that it was an
administrative proceeding.

Five central authorities reported that judges generally make decisions in Hague cases
within one week of the proceedings, 16 reported that decisions are made within six
weeks, and two central authorities reported that, after the Hague proceedings, the
decisions take a year or more.

More than 60% of responding central authorities reported that judges may specify the
terms or conditions for the return. They fall into two categories: terms and conditions
which require specified behavior in the country to which the child was taken or retained,
and terms and conditions which purport to govern behavior in the country of habitual
residence once the child is returned. The latter have come to be known as
“undertakings.” Undertakings often take the form of stipulations or consent orders and
are ordered in connection with Hague return orders.

Most undertakings relate to the placement of the child in protective custody or foster
care pending the custody hearing in the country of habitual residence, and to the
provision of transportation and/or lodging for the abducting parent. The main reasons for
issuing undertakings were concerns about child abuse, spouse abuse, and the economic
disparity of the parties.

Conclusions

The broad ranges in outcomes across Hague countries and the variations in central

authority procedures reflect a problematic lack of uniformity in the application of the Hague
Convention across countries. This has the potential of eroding the spirit of reciprocity upon
which the treaty is based and raises serious concerns about the Hague Convention'’s efficacy as a
multinational treaty.

Because far more children are abducted to and from the U.S. than any other country, it is

critically important that the Hague Convention work in an expeditious and proper manner in
incoming and outgoing cases involving the United States. Although recent changes appear to be
positive, some of them are piecemeal and insufficient as long term strategies for improvement.
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Selected Good Practices in International Cﬁild Abduction Cases

Several organizations and individuals playing a leading role in international child

abduction cases were asked to identify some of their practices.

National Center for Missing and Exploited Children

NCMEC's state-of-the-art technology is revolutionizing the search for missing children.
Incoming Hague petitions get immediate response: efforts are begun promptly to locate
the child and find a pro bono attorney, and to educate judges and lawyers about the
Convention.

Criminal warrants can be very effective in Hague and non-Hague cases.

As part of a transborder task force, NCMEC is working with Canadian counterparts to
develop an intercept program for Canadian children transiting through the U.S. who are at
risk of further abduction.

Educating parents, lawyers, and judges on abduction prevention measures is a priority.

NCMEC’s institutional philosophy -- to go the extra mile to recover a missing child -- is
reflected in the staff’s cooperative approach to cases.

Effective interaction between NCMEC and local, state, federal and international law
enforcement officers and prosecutors helps find and recover abducted children.

Vanished Children's Alliance

Really listen and give support to left-behind parents on a long-term basis, including
preparing them for reunification.

Give parents some control over their lives by encouraging their active involvement in
resolving their cases.

Once a case is registered, become actively involved in trying to locate the abducted child,
including coordinating closely with law enforcement in a positive, non-confrontational
manner.

Acting as the left-behind parent’s liaison, get all the key players (law enforcement,

nonprofit organizations, NCMEC, State Department, etc.) to work together and share
pertinent case information.
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Help prevent abductions by (1) talking a parent out of a threatened abduction; (2)
contacting law enforcement to alert them to potential abduction; and (3) suggesting
various provisions that can be included in the court order, and other steps a parent can
take to stop an abduction before it happens.

New York State Missing and Exploited Children's Clearinghouse

Take abduction prevention seriously.

Listen, seek to understand, and don’t make biased judgments.
Provide information and educate other practitioners.

Promptly enter children in NCIC and investigate whereabouts.
Coordinate case efforts with law enforcement and other agencies.
Facilitate community-based education and prevention.

Act as state contact for the U.S. Central Authority in Hague Convention cases.

Investigator. Child Abduction Unit. Kern County (CA) District Attorney's Office

Have an agency protocol for handling family abduction cases.

Quick response by law enforcement to family abductions may lead to early intervention
and return of the child.

Criminal warrants may be needed if the Hague Convention remedy fails or is unavailable.

Law enforcement recovery of abducted children has numerous advantages over self-help
recovery by the parent.

Deputy District Attorney and the District Attorney Investigator, Santa Clara County (CA)

District Attorney’s Office

It 1s very important for the prosecuting attorney and the investigator to strategize on child
abduction cases.

Time is of the essence in abduction cases: law enforcement should act immediately to

prevent removal of the child from the country and should utilize all available government
resources toward that end.
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" Parents can help prevent and resolve abduction cases by (1) obtaining specific preventive
measures in their custody orders; (2) keeping a certified copy of the custody order with
them at all times; (3) keeping information about the child and other parent as well as a
certified copy of the court order in a safe place; and (4) flagging passports.

u U.S. and foreign consulates may be of assistance to the investigator when a child has
been abducted abroad or there is reason to fear an abduction will occur.

n Law enforcement, judges, members of the bar and the public need to be educated about
parental kidnapping.

District Attorney's Office in San Diego County (CA) and California State Attorney General's
Office

u Streamline the Hague application process.

= Involve country experts on staff.

. Arrange for immediate hearing in Hague and custody cases.

u Create opportunities for cross-cultural judicial communication and training.

Lawyers

= Lawyers and judges should take advantage of the extensive collection of materials about

the Hague Child Abduction Convention and the Uniform Child Custody Jurisdiction
Act/Parental Kidnapping Prevention Act on Mr. Hilton's Internet site:
http://www hiltonhouse.com.

L In drafting an order for enforcement of custody and visitation, include provisions to deter
international abductions, and to facilitate application for return or access under the Hague
Child Abduction Convention should that become necessary.

n “Safe harbor” orders may be sought in the child’s country of habitual residence to give
the requested court some assurance that the child will not be exposed to harmful
conditions if the child is ordered returned.

n In practice, the left-behind parent’s presence at a Hague return proceeding, which should
not be necessary, probably helps immensely in getting the judge to order the child
returned.

» Counsel the client to hand carry all of the photographs, affidavits, and other legal

documents pertinent to the case.
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= If an attorney is not admitted in a court, he or she should not file a Hague petition there
unless and until admitted, or simultaneously with a motion by a lawyer admitted to
practice in that court which asks that the attorney be admitted pro hoc vice.

u If it 1s likely that the judge will have little or no experience with the International Child
Abduction Remedies Act (ICARA) and the Hague Convention on the Civil Aspects of
International Child Abduction, an attorney should provide immediate access to this
fundamental information.

= When representing a parent in the United States, the attorney must anticipate international
enforcement issues, particularly when faced with the prospect of having to enforce the

U.S. court order in a country that is not a party to the Hague Child Abduction
Convention.

Judges
= Courts must narrowly construe the Hague Convention “grave risk” defense.

u Courts should reject a Agrave risk” defense based on interruption of the bonding process
absent unusual circumstances.

= Do not follow the court’s broad interpretation of the grave risk defense in Steffen F. v.
Severina P., 966 F. Supp. 922 (D. Ariz. 1997).

u Use undertakings or other creative solutions to return a child without necessarily
separating him or her from an abducting parent who is the primary caretaker.

U.S. Central Authority, Office of Children’s Issues, U.S. Department of State

n Promote prevention measures to deter international abductions.

n Communicate information about the Hague Child Abduction Convention to American
courts.

. Following an outgoing abduction, suggest that parents first seek voluntary return, then

civil legal action and criminal extradition.

u Systematically encourage other countries to ratify the Hague Child Abduction
Convention.
= Involved in ongoing effort to improve interagency cooperation and responsiveness to

families affected by international abductions.
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Disseminate information to help parents when there is a risk of abduction and when an
international abduction has already occurred.

Maintain computerized databases to analyze case dispositions and facilitate follow-up
with parents and foreign central authorities.

United Kingdom's Lord Chancellor's Child Abduction Unit

A small, single central authority situated in an organization which represents children in
legal proceedings.

Legal representation immediately available to the overseas applicant at no cost.
All cases presented in London by a small group of experienced solicitors and barristers.

All cases heard by one of the judges of the High Court's Family Division, of whom there
are now 17, including the President of the Family Division.

Cases listed for hearing are heard very quickly. The rules limiting adjournments are to no
more than twenty-one days.

A summary hearing at which oral evidence is taken is positively discouraged.

Missing Children’s Registry, Roval Canadian Mounted Police, Canada

Monitor points of arrival and departure.

Promptly enter the child in CPIC and NCIC.
Coordinate with other agencies in both countries.
Coordinate with central authorities on location of child.
Promote communication with nonprofit organizations.
Get support from airline industry.

Use diplomatic pressure in non-Hague cases.
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Conclusions

Many of the good practices identified in the research report could be adopted by other
practitioners and organizations, thereby raising the level of practice in international child
abduction cases. Countries can also benefit from the exchange of ideas and practices.

Prevention of abductions is clearly identified as an area of practice needing greater

emphasis. Interagency and often intercountry collaboration is essential in carrying out effective
case management.
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Conclusions and Recommendations

The international abductor is the abductor most likely to succeed. Although the Hague
Convention on the Civil Aspects of International Abduction was implemented to address this
problem, it has met with varying success across party countries. Prevention is critical to make
sure that more children do not spend their childhood’s separated from their other parent and the
country from which they were unilaterally removed.

Judges Should Order Preventive Measures Routinely and Vary More Restrictive Measures
Depending on the Level of Risk and the Likelihood of Recovery

Specific recommendations to judges regarding prevention include:

u Specify removal restrictions of the child from the state or country without authorization
in the custody order.

- Prevent issuance of the child's passport or require that the parent's and child's passports be
surrendered.
u Order the at-risk parent to post a bond which would be released to the left-behind parent

in the event of an abduction.
" Order supervised visitation and/or no overnights with the child to reduce flight risk.

u Condition visitation or travel with the child to another country on the at-risk parent
obtaining a “mirror’” order from the foreign court, enforceable in that country, which
parallels the provisions of the U.S. order.

. Order the parents to counseling or mediation with someone who can help them address,
in a culturally sensitive way, the issues raised by the ending of their marriage, their
child’s mixed cultural heritage, and how to parent from two households, perhaps at great
distances from one another.
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Professionals Handling Parental Abduction Cases Should Receive Further Training

Specific education and training recommendations include:

Training for law enforcement and prosecutors regarding immediate action required to be
taken in cases of suspected international child abduction (e.g., entry into NCIC, U.F.A.P.
warrant issuance, Hague application, contacting State Missing Children's Clearinghouse).
This should include training to all “front line” personnel, including patrol officers, support
staff and investigators.

Training for judges and attorneys regarding preventive measures which can be taken in
cases where parental abduction is feared (e.g., supervised visitation, bonds), and
guidelines to encourage issuing prompt and enforceable custody and visitation orders and
include warnings that violation of the order may be a criminal offense and punishable by
imprisonment.

Judicial training in all Hague countries regarding the implementation of the Hague
Convention on the Civil Aspects of International Child Abduction, as well as other inter-
country agreements regarding child custody.

Also recommended is in-depth training for all professionals which highlights:

the widespread nature of the problem of parental abduction;

the specific difficulties faced in recovering children in cases of international abduction;
the devastating impact that the abduction can have on the child; and

maintaining supportive contact with left-behind parents.

Professionals who could benefit from training include law enforcement and prosecutors
(local, state and federal), attorneys, judges, government agency personnel (schools, child
protective services, missing children’s clearinghouses, U.S. Department of State, U.S.
Immigration and Naturalization Service, U.S. Customs), family service and missing

children’s organizations.

Where possible, training curricula should incorporate the experiences of left-behind
parents, both as writers and presenters.
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Changes Should be Made to Improve the Efficacy of the Hague Convention on the Civil
Aspects of International Child Abduction across Countries

Recommendations include the following:

n Issues relating to the lack of efficacy and uniformity should be raised at the next special
meeting of party countries at the Hague.

= A multinational nongovernmental group, including parents, attorneys, researchers, and
missing children’s organizations, should be convened to discuss problems with the Hague
Convention and how to overcome them.?

u Two-thirds of Central Authorities are located in Departments of Justice and have at least
one attorney on staff. Other countries should consider this model.

u Current efforts to educate attormeys and judges and to recruit pro bono attorneys in the
U.S. are piecemeal solutions without long-term benefits. The U.S. should consolidate
Hague proceedings in one location before a knowledgeable judiciary with representation
provided to left-behind parents by an experienced panel of attorneys, similar to the United
Kingdom model. Altemnatively, United States attorneys (i.e., federal prosecutors) could
be authorized to file Hague return petitions in federal courts. These changes would
expedite Hague proceedings, result in more uniform decision making, and increase the
prompt return of children abducted to or retained in the U.S.

. Other countries should consider similar models to the United Kingdom's. Consolidating
cases 1n a centralized location can help prevent local bias and allow decisions to be made
by judges with experience in Hague cases. this will also alleviate the problem of Hague
cases being treated as custody cases by inexperienced local judges.

The U.S. Department of State, Office of Children’s Issues should do a better job in assisting
left-behind parents to bring abducted children home from both Hague and non-Hague
countries.

Dissatisfaction with the performance of the U.S. Department of State, Office of
Children’s Issues was expressed by many left-behind parents as well as a number of professionals
in the field of missing children. Many of their complaints related to the functioning of the office.
Recommendations that may improve performance include:

This idea originated with Lady Catherine Meyer and is being implemented by her in
cooperation with the National Center for Missing and Exploited Children. The first meeting is
planned for September 15-16, 1998 in Washington, D.C.
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Make the Director of the Office of Children'’s Issues a nonrotating foreign or civil service
position rather than a rotating position. With a new director every two years there is a
high learning curve and a small window of opportunity to advocate for the resources
needed for the office and to make the changes in staff responsibilities necessary for
improving performance.?

Increase the number of personnel” to ensure a better staff-to-case ratio; train staff to be
more pro-active in cases; provide more direct access for parents to caseworkers (less
voice mail); and institute procedures requiring increased periodic contact (initiated by
State Department personnel) between staff and the lefi-behind parent. Consider inviting
former left-behind parents to brief staff on the type of contact that would be helpful.

Serious consideration should be given to transferring the full responsibilities of the U.S.
Central Authority under the Hague Convention to the U.S. Department of Justice. This
would be in line with the majority of other Central Authorities. The U.S. Department of
Justice could allocate direct case management of both incoming and outgoing cases
(Hague and Non-Hague) to the National Center for Missing and Exploited Children
(NCMEQC), as the State Department currently does with incoming Hague cases. Such a
change would result in a more child-focused advocacy approach which would be
consistent with the mission of the Missing Children’s Program in the U.S. Department of
Justice and NCMEC, but which sometimes appears inconsistent with State Department's
diplomatic mission.

Make efforts to recruit foreign diplomatic personnel (from foreign embassies in
Washington, D.C.) to serve on an informal “working group” committed to overcoming
barriers which prevent the resolution of these cases and encourage foreign-based U.S.
diplomats to establish similar informal groups in other countries, especially those with
high numbers of abductions from or to the United States;

Continue efforts to increase the number of party countries to the Hague Convention on
the Civil Aspects of International Child Abduction.

Be more willing to use diplomatic pressure or extradition to resolve abduction cases,
particularly in non-Hague cases and Hague cases from countries from which there are few
returns.

This is not a criticism of any individual director. Each has worked hard to make headway
during their term. It is the structure of the position and its short-term nature that works as a
barrier to greater progress.

More hiring of staff is expected, due to the expansion of responsibilities of the U.S. Central
Authority once the Hague Convention on Intercountry Adoption is enacted. It is not known,
however, how this will impact the attention given to parental abduction cases.
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u Parents should be better assisted in finding low-cost translation services for the
documents accompanying their Hague application or foreign court proceeding.

Parents Should Have Access to Affordable Attorneys and Advocates

The cost of attorneys (both in the U.S. and in foreign countries) was extremely high for
most parents. Very few had access to free legal assistance, either in the U.S. or the foreign
country. Recommendations include:

= Establish or expand pro bono and legal services programs for parents in cases of
international child abduction;

= Use volunteers from Court Appointed Special Advocate (CASA) programs (or similar
child advocacy programs) to work with state clearinghouses and nonprofit organizations
to assist left-behind parent in accessing services and communicating with law
enforcement, prosecutors and others. These volunteer advocates would also work to
ensure services for the child after reunification.

= Continue support of the existing International Child Abduction Attorney Network
(ICAAN), but expand its membership to attorneys in other countries, so that parents in
both incoming and outgoing cases can receive pro bono or low cost legal representation.

Cooperation Across Agencies and Borders Should be Increased

The return of a child in a case of international parental abduction requires a high level of
cooperation among different government agencies and organizations (police, courts, social
services, foreign relations), as well as among different governments themselves. To enhance this
cooperation, the following efforts should be continued or considered:

= Enhance the inter-agency cooperative effort among those agencies frequently involved in
cases of international child abduction. Currently, an International Parental Abduction
Subcommittee Task Force exists with representatives from the Department of Justice
(Criminal Division, Office of International Affairs; Immigration and Naturalization
Service; Executive Office of the U.S. Attorneys; INTERPOL; OJJDP; FBI (including
Legates, Special Investigations and Initiatives Unit); Department of State (Office of
Children's Issues; Overseas Citizens Services; Legal Adviser-L/LEI); and Department of
Treasury (U.S. Customs). This task force is responsible for identifying problems and
working toward solutions.
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Arrange for certain state offices that are working well with neighboring countries to be
the designated agency to handle all cases with that country.’ This would centralize
knowledge and expertise, build on existing relationships with foreign counterparts, and
more efficiently secure the return of children to and from those countries. The California
Deputy Attorney General’s Office in San Diego (see Chapter 4, pages 29-33) could be
assigned cases between the U.S. and Mexico and the New York State Missing and
Exploited Children’s Clearinghouse (see Chapter 4, pages 14-19) could handle cases
between the U.S. and Canada. Such an expansion of caseload would also require
commensurate funding increases.

Some Existing Laws and Procedures Should be Changed

A number of current regulations create obstacles which make the location and recovery of

abducted children very difficult, and in some cases make the abduction easier to accomplish.
Changes which are recommended to these current laws include:

Revision of existing U.S. departure regulations to require that adults accompanying
minors exiting the country must show proof of permission from all parents or guardians;
or a valid court order indicating that they alone can give permission.

Changes in current rules regarding issuance of passports to minors to require that all
parents or guardians give permission, unless a current court order specifies that
permission of only one parent is required.

Support Groups and Networking Opportunities for Parents Should be Created

Numerous left-behind parents reported feeling isolated. Other parents were interested in

providing help to other left-behind parents. Recommendations include:

Establishment or expansion of national, regional and local support networks for parents
who are left-behind in cases of parental abduction. These efforts could include:

. A “buddy” program which pairs a parent whose child was previously abducted
(and may or may not have yet been recovered) with a parent whose child has

recently been abducted to the same country;

. Support groups for parents who have children abducted to the same country or
countries (e.g., Hague countries; Islamic countries).

. An Internet Listserve for left-behind parents.

5

This recommendation was offered by Patricia Hoff, Esq., legal consultant to the project.
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INTERNATIONAL PARENTAL CHILD ABDUCTION

Introduction

Many children who are abducted by parents to other countries are never returned to the
United States. The parents who are left behind face daunting obstacles in attempting to find
them and bring them home. At first they do not know who can or will help them. Their
emotional and financial resources are stretched to the limit. When years pass without the return
of the child, parents are left with unresolved grief. As one parent said, “It’s worse than if your
child died, because you cannot say the child is at peace now. You live everyday wondering if
your child is OK, if she is being abused or neglected. You never get over it.” The lucky ones,
whose children are returned, often don’t want to let their children out of their sight. They live
constantly looking over their shoulder--believing that it could happen again.

Parents who abduct their children to other countries are not that different from parents
who abduct their children to other states.! They often have young children. They usually have
support from family or other supportive individuals for what they are doing. They generally do
not value the other parent’s relationship with the child. Some are convinced that their actions are
Jjustified because they believe they rescued their children from the hands of an abusive parent.
Many feel disenfranchised from American society and the separation and divorce enhanced their
sense of alienation. Some are fleeing domestic violence, whereas others are controlling and
abusive themselves.

Many abducting parents go home after the breakup of their marriage. For most
international abductors, home is in another country with a different legal system, social structure,
and culture and often a different language. These differences, as well as sheer physical distance,
make locating, recovering and returning internationally abducted children particularly complex
and problematic.

'A parent with ties to another country was identified as one of six risk profiles for child
abduction in a study conducted by Janet Johnston (Johnston and Girdner, 1998).
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Research Design

Under a grant from the Office of Juvenile Justice and Delinquency Prevention, U.S.
Department of Justice, researchers at the American Bar Association Center on Children and the
Law carried out a study to identify the barriers to resolving cases of international child abduction.

This report presents the findings from that social science research and makes recommendations
to reduce various barriers. The authors come from backgrounds in family studies and
anthropology. Both have conducted other research on parental kidnapping (Girdner and Hoff,
1994; Sedlak, Gragg, Schultz, Chiancone, Grasso and Wells, 1996; and Johnston and Girdner,
1998). This project did not involve legal research, that is, the analysis of specific statutes or case
law, but rather included legal systems and processes as dimensions of the institutional and
cultural backdrop within which international abductions occur.

The project involved the following major components:

. a survey of parents in the United States whose children were abducted to or retained in
other countries, described in Chapter 2;

. a survey of Central Authorities under the Hague Convention on the Civil Aspects of
International Child Abduction (Hague Convention), described in Chapter 3; and

. a collection of “good practices” in international child abduction from leading agencies,

organizations, and practitioners, described in Chapter 4.2

Other minor components include the presentation in this chapter of three case studies and
findings from a very small survey of attorneys on abduction planning presented in the final
chapter.

Little previous soctial science research has been conducted on international child
abduction. The review of relevant literature is primarily incorporated in the discussion of the
findings from the left-behind survey in Chapter 2.

2Chapter 4 is co-authored by Patricia Hoff, Esq.
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The Legal Framework

Civil Law

The Hague Convention on the Civil Aspects of International Child Abduction (Hague
Convention) is an international treaty currently in force between the U.S. and forty-eight other
countries.®> The treaty only applies between countries that are both parties to the Convention.
The implementing legislation in the U.S., enacted in 1988, is the International Child Abduction
Remedies Act, 42 U.S.C. §§ 11601-11610 (ICARA).

The Hague Convention provides a right of action to seek the prompt return of a child who
is wrongfully removed or retained within the meaning of the Convention. If a Hague proceeding
1s commenced within one year of the wrongful removal or retention, the judge is mandated to
order the child returned forthwith, usually to the country of habitual residence. Return is
discretionary if more than one year has passed and the child is settled in the new environment.
There are defenses that the abducting parent can raise, but they are purposely limited. A Hague
case is not about the “best interests of the child,” but rather about returning the child to the
jurisdiction that properly should hear the custody matter. A petition for the return of a child can
be brought by a parent with a sole or joint custody order or by a parent who does not yet have a
custody order.

Although some countries have other intercountry agreements in addition to the Hague
Convention, the U.S. currently does not. When children are abducted to a country that is not a
party to the Hague Convention or if they were abducted prior to the country becoming a party,
then the Hague does not apply. In such instances, the left-behind parent has very few options.
The court in the other country does not have to honor a custody order issued by a U.S. court.
Sometimes the only option is to pursue the custody case in the courts there, where the laws and
court system are unfamiliar and the language 1s often unknown to the left-behind parent. This
strategy has worked in some countries, but not others.

*As of November 30, 1999, the Hague Convention is in force between the United States
and: Argentina, Australia (only for the Australian States and mainland Territories), Austria,
Bahamas, Belgium, Belize, Bosnia and Herzegovina, Burkina Faso, Canada, Chile, China (Hong
Kong Administrative Region only), Colombia, Croatia, Cyprus, Czech Republic, Denmark (except
the Faroe Islands and Greenland), Ecuador, Finland, France (for the whole of the territory of the
French Republic), Germany, Greece, Honduras, Hungary, Iceland, Ireland, Israel, Italy,
Luxembourg, former Yugoslav Republic of Macedonia, Mauritius, Mexico, Monaco, Netherlands
(for the Kingdom in Europe), New Zealand, Norway, Panama, Poland, Portugal (including
Macau), Romania, Saint Kitts and Nevis, Slovenia, South Africa, Spain, Sweden, Switzerland,
United Kingdom of Great Britain and Northern Ireland (extension to the Isle of Man, Cayman
Islands, Falkland Islands, Monserrat and Bermuda), Venezuela, and Zimbabwe.
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When a custodial parent in another country has a child abducted to the U.S., he or she has
the option of asking the court in the jurisdiction in which the child is found to enforce the foreign
custody decree. This remedy is provided under the Uniform Child Custody Jurisdiction Act
§23*, which creates the duty of the court to recognize and enforce foreign custody orders as long
as they were issued properly under the laws of the other country. This provides a remedy for
parents from other countries whose children are abducted to or retained in the U.S.

Criminal Law

All American states have laws that make parental kidnapping, often called criminal
custodial interference, a crime. These laws vary from state to state as to whether they cover
precustodial abductions or abductions by joint custodial parents. In some states the abduction is
a felony only if the child is taken across state lines.

If a state felony warrant has been issued, then it is possible to obtain a warrant for the
unlawful flight to avoid prosecution (UFAP) under the federal Fugitive Felon Act. A UFAP
warrant is an important hurdle for possibly attaining greater law enforcement assistance, such as
involving the Federal Bureau of Investigation (FBI).

In 1993, the U.S. Congress enacted the International Parental Kidnapping Crime Act
(P.L. 103-173), making the abduction of a child to another country or the retention of a child in
another country from the U.S. a federal felony. The act specifies the preference of Congress that,
where applicable, the Hague Convention should take priority as a remedy for returning the child.

Barriers to extradition exist that make these criminal remedies less effective than they
may appear to the reader. Some states do not wish to bear the costs of extradition. Often
parental kidnapping is not an extraditable offense in the country to which the child was abducted.
In other cases, the country may have a policy not to extradite their own citizens.

“As of December 1, 1999, fifteen states have enacted the Uniform Child Custody
Jurisdiction and Enforcement Act (UCCJEA) as a replacement for the Uniform Child Custody
Jurisdiction Act. Similar to its predecessor, the UCCJEA requires state courts to enforce foreign
custody and visitation determinations in most cases.
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The Risks of Reabduction

Many parents become so frustrated at the inability of getting their children back in a
lawful way that they resort to reabducting the child. Some hire mercenaries (“rescuers”) to help
them locate and recover their children and bring them back across international lines. The
resulting experience has been mixed. Some parents swear that they would never have seen their
children again without this type of strategy and assistance. Others were unsuccessful. After
spending thousands of dollars, they still have no contact with their children. Reabduction puts
the parent or “rescuers” at risk of being arrested and jailed in the other country.

Case Studies

Most of the research we conducted provides aggregate data about international child
abduction cases. Although a statistical portrait is important in conveying the various facets and
complexities of the problem, it often strips away the human dimension. The following stories are
provided to remind us that international abductions are not just “cases,” but are depictions of
family tragedy, loss, and survival. Many left-behind parents, rightly or wrongly, feel let down by
their community and country when they cannot get their child back and sometimes are not even
allowed to have any contact with their children.’

Murad

Murad is a naturalized U.S. citizen, born in Pakistan and raised in the far east where his
father was in the diplomatic service. He has “lived in the United States for the past 15 years and
have few ties with my country of origin.”

In 1988, he returned to Pakistan to visit his parents, who had retired there. To please
them, he consented to an arranged marriage. “No one was more astonished, when [ actually fell
in love with Jana within the first four hours of knowing her. I proposed after eight hours.”
Murad says he “wanted someone western in their mentality and she knew more about the U.S.
than 1 did.”

Within six months, Murad and Jana had married, but it took over two years and five trips
between Pakistan and the U.S. to acquire the necessary documentation for Jana to come to
America. Once there, Murad reports, “she and I began building a foundation for ourselves. For a
couple of years I was extremely contented . . . she was an ideal wife, a wife that every man
dreams about.”

*The actual names and some details have been changed to protect the identity of those
who provided their stories. For a personal portrayal of international child abduction/retention, as
told by the lefi-behind parents, see Mahmoody (1987, 1992) and Laylle (1997).
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Jana was not as content. She wanted Murad to spend more time at home and missed the
social life she had in Pakistan. Murad reports, “I worked so much, she was convinced I was
having an affair . . . we would debate fiercely [about] western society, liberal values, and my
embrace of the American way of life.”

In December 1991, Jana gave birth to Soraya, “a healthy and happy child.” Jana’s mother
and grandmother visited for three months, but when they returned to Pakistan, Murad reports that
Jana continued to be unhappy.

In July 1993, Murad unexpectedly received a phone call from his wife, who was in
another state. “I’m leaving you and taking our daughter.” She took Soraya (then 18 months old)
and flew to Pakistan, filing for divorce the day she arrived. Murad reports this action plunged
him “into a nightmarish world of legalities, international laws and inaction. Such a drastic and
sudden action [by my wife] had me entirely unprepared. Never did I even imagine that Jana’s
unhappiness would result in her fleeing the country and taking Soraya with her.”

Murad went to Municipal Court and obtained a restraining order preventing her from
leaving, but was too late. The judge awarded him full-time sole custody. He called his senator’s
office over 15 times. He contacted the National Center for Missing and Exploited Children and
several other missing child organizations, the Justice Department, State Department, the Pakistan
Embassy and the U.S. Embassy in Pakistan. “No one could help; some did not even return my
calls.”

His day-to-day life became a struggle. “The first six months was a crisis. Everything
was conspiring against me and I felt powerless to cope.” Murad also felt detached from his
friends. ‘“Disgusted and unbearably lonely, no one ever called or came to visit.” Friends he had
known for many years did not return his phone calls. “Some even acted as if | had an infectious
disease.”

His greatest concern was Soraya. “Nothing depressed me as much as the thought that 1
would never see her again . . . I realized how much I missed her daily presence when she was not
there waiting for me at the front door . . . somewhere 12,000 miles across the sea she was
growing older and further away. The thing I feared most was that she would outgrow my
memory and grow up assuming that I deserted her.”

The effort to recover his daughter also took a harsh financial toll. “I have spent $31,000

trying to get my daughter back. My telephone was disconnected because of an immense bill and
most of my possessions are for sale to pay my legal fees.”
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In March 1994, Murad flew to Pakistan. He hired an attorney, “one of the top dogs in
Pakistan,” and filed for custody in court. At the same time, however, he was working toward a
reconciliation. “I spent hours conferring with Jana’s father and brother . . . to convince them that
[our] marriage was salvageable. I was asked to write agreements and notices to the family giving
my word that I would take better care of her . . . I even agreed on a visit to her psychiatrist.”

During this period, Murad ‘“had seen my daughter once, for only 10 minutes; all that my
wife had allowed. I sat in her living room like a stranger . . . Soraya wearing a polka-dot dress
and black shoes. My father-in-law sat on my right and Jana to my left. My daughter came and
gave me a hug.”

As the custody dispute continued, “all the advice I received from friends, family and
support groups, including other victim parents, went clean out the window. 1 was told to bring
back the child, forget about Jana and her feelings . . . punish her and make her life as miserable
as I could.”

Murad had been awarded custody by the court in the U.S., and strongly believed “that
Pakistani authorities were likely to have done the same, had I only pursued the case to the end.”
Still, he didn’t want to separate Soraya from her mother. Instead, Murad gave up and left
Pakistan alone. “Since the beginning of this misfortune, I have come into contact with many
other victim parents. Most plan to get their child one way or the other without giving much
consideration to how a ruthless tug-o-war will affect the child.”

When asked in August 1997 whether there had been any new developments in the case,
Murad responded, “None! I have never been more disappointed in the system as I am at this
point. I am now a true believer that the U.S. government is more in favor of abductors than
victims and the proof is what I live every day.”

Renée

Renee, an African-American research assistant from Pennsylvania had three children (1
girl and 2 boys) with a Kenyan-born professor named Michael. The relationship broke up in 1989
and Renée and Michael were given joint custody of the children. The children were living full
time with Renée, and Michael had visitation rights.

A few days after Christmas in 1992, Michael picked up the two boys (Jonathan, age 9 and
Leroy, age 7) from school for a scheduled visit. It wasn’t until two days later that Renee realized
they had left the country. Unbeknownst to her, Michael had recently quit his job at a university.
He and his girlfriend had taken the children to the southern African nation of Lesotho.
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Once she realized they were gone, Renée immediately contacted police who “told me
everything I needed to do. They even verified that they had left the state of Maryland where the
abductor had moved in a matter of hours.” She also contacted the National Center for Missing
and Exploited Children, and the state missing children’s clearinghouse within the first 24 hours
of realizing an abduction had occurred. Renée also received some tips and legal assistance from
a local women'’s organization.

To try and locate him and the children, Renée contacted Michael’s friends and family,
looked through phone bills and credit card statements, distributed missing child posters and
spoke with local media.

Renée believes Michael took the children because he was upset about an upcoming child
support decision. She also feels he did it for spite and revenge, and that he didn’t feel there was
enough access to the children. Renée had concerns nearly two years earlier that an abduction
might occur. At that time, she spoke to her attorney and the judge, but her concerns were not
taken seriously. To try and prevent it from happening, Renée reports that she sought a court
order requiring (1) posting of a bond, (2) prohibiting removal of the children from the
jurisdiction, and/or (3) supervised visitations. None of these requests were granted by the court.

It took nearly a year to locate Michael and the children. The local prosecutor helped her
by requesting that federal authorities issue a UFAP (Unlawful Flight to Avoid Prosecution)
warrant against Michael. “This was instrumental in locating the abductor and children.” Once
the warrant was issued, “the FBI tracked them. After doing so, [Michael’s girlfriend] notified the
U.S. embassy in fear.” Shortly after, Michael contacted Renée by letter. Renée learned that
Michael had gotten a new job in Lesotho and he had been living there with his girlfriend and
sons. As Michael had no known connection to Lesotho, it had been especially difficult to track
him. Once Renée had an address, she began corresponding with her sons. She tried
unsuccessfully to negotiate with Michael to voluntarily return the children.

Even with the UFAP, Renée was frustrated. She believes an obstacle to recovering her
children was the abduction destination. “If you don’t have it [a UFAP warrant], the FBI won’t
help locate. It becomes ineffective when you find out your country won’t do [expletive] to help
you get them back, especially if they are in a country that is not under Hague convention.”

Renée requested and received reports of welfare and whereabouts checks of her boys
from U.S. Embassy staff in Lesotho. She states, “I decided not to get my kids because I was
afraid of doing more harm [since] it took a year to find them and the U.S. Embassy in Lesotho
said they seemed well.” Early in 1996, Renée reported that at the time of the abduction, the
boys “did not know what [had] happened.” She also indicated that they were beginning to ask
questions and ‘“‘are ready to come home.”
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In March of 1997, Renée received a call from the U.S. Embassy in Lesotho. They told
her that Jonathan (now age 12) “had run away from his father. He was ragged and hungry and he
wanted to come home.” The U.S. government paid his airfare to Pennsylvania where he was
reunited with his mother and sister (now 17 years old). Renée reports that he “still has the same
sweet face,” and she is hoping that Leroy will join him soon.

Renée suggests that victim parents “use missing children’s organizations’ resources first
and then police to understand what to do. Most people are uninformed.” She also feels greater
education about parental abduction is needed for parents, judges, attorneys and schools.

Phillip

Phillip, an accountant in his 30's, had been recently unemployed in March 1994 when his
three children (2 boys and 1 girl) were abducted from Illinois by their English mother, Christina.

Phillip and Christina were in the process of getting divorced. Custody was pending at the
time of the abduction. Phillip reports that it was expected they would get joint custody, with
physical custody to Christina and visitation rights for Phillip.

Phillip went over to Christina’s home to pick up the children at his regularly scheduled
time on a Friday evening when he “found the apartment empty and everyone gone.” Missing
were Christina and Phillip’s three children: James (8), Peter (7) and Nicole (4). Christina had
previously made threats that he would never see his children again. When he expressed concern
about a possible abduction, he “asked my lawyer. He said not to worry, she wouldn’t do that.”

Phillip contacted law enforcement immediately. He was told that he needed a custody
order before any action could be taken. They did “take information on children and filed a child
abduction report. That’s it. They would not put children in NCIC.” He contacted his divorce
lawyer to file for temporary custody of the children, which was granted.

As he began to search for his children and the abductor, Phillip learned that Christina had
carefully planned the abduction. She had been saving money, had sold her furniture, TV and
household goods, had collected legal documents and records (e.g., birth certificates), and applied
for passports for the children from the British Embassy.

The abductor and children were located shortly after the abduction. “Abductor went
straight to her parent’s house and hid.” Phillip reports that law enforcement in Great Britain
were “extremely helpful in confirming children’s location.”



Within the first week of the abduction, Phillip learned about the Hague Convention from
his brother. He submitted a Hague application within one month to the Central Authority in
Great Britain. Phillip reports that the U.S. Department of State were “encouraging but very slow
1n processing paperwork. I bypassed them when I could.” His Hague application was accepted
by the Central Authority in Great Britain. At no cost, he was assigned an attorney from Reunite:
National Council for Child Abduction, a missing children’s organization in Great Britain. Phillip
reports that the attorney “was extremely helpful. She was a specialist in child abduction cases.”

The Central Authority served papers to the abductor. “The process server was turned
away the first time, but papers were served when the process server came back the next day with
police.” Phillip was encouraged that the Hague hearing was held in London. “The abductor’s
father had been mayor of the town to where the children were abducted. He had political clout in
the area.”

Phillip did not attend the Hague hearing. “I was not needed there.” He was represented
by his attorney, who attended along with the abductor, her attorney, and members of her family.
Phillip reports that “it appears from court documents that all that was discussed were the
particulars/facts and country of habitual residence.” The court ordered the children returned to
the United States.

The abductor tried to prevent the return of the children. She “almost fled with the
children [and] was not going to deliver children at specified time/date per court order. But, she
was advised that she would go to prison if the order was violated.”

Phillip went to pick up the children. “Children were ordered to be delivered to
Manchester Airport on April 1, 1994 at 9 am. Abductor delivered children to airport at 9:45. 1
had a lawyer assigned to be with me at the airport to ensure security/problems if the children
were not delivered.”

Phillip reports he received a lot of assistance in the search and recovery of his children.
Financial, emotional and informational help came from friends and family, attorneys, the Central
Authority and clergy. He also received assistance from a company in Chicago which helped with
airfare for himself and his children.

One of the greatest barriers he faced was the lack of finances. Even though he was
unemployed, Philip estimates that he spent about $2,500 in searching and recovering his
children. The largest part of this were attorneys fees in the U.S. He also feels that being a
searching father, especially without a custody order, was a barrier: “No one would help me until |
received a custody order!”

Phillip reports that, “In my situation, everything went so fast. After I received temporary
custody order everything fell right into place. All I can say is I was really blessed. It could have
been much worse. Much worse.” He considers the Central Authority in Great Britain and the
court in London to have been “outstanding.”
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Important Note to Readers

Phillip and his children were very fortunate to have been reunited so quickly. In most
international abductions the children are not returned. The process, even in the many Hague
countries, is full of obstacles and frustrations.

The left-behind parents’ stories depict their experiences of reality, which are not the same
reality experienced by the abducting parents or even the children. Some organizations, agencies
and individual practitioners who handle these cases would dispute the views of parents. But even
these professionals do not all perceive cases in the same ways. Like the story of Rashamon, an
international child abduction represents many different takes on reality. Actions and events are
interpreted through the various lenses of organizational and national culture as well as personal
and professional experiences and roles. Though it may be difficult for some readers to accept,
we are not elevating any one depiction of reality above the others in this report. Instead we
invite the reader to learn how the nature of the barriers to resolving these cases shifts depending
on how the person is situated. Successfully navigating these often conflicting and contradictory
perspectives is often at the crux of resolving international abductions.
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SURVEY OF LEFT-BEHIND PARENTS IN CASES
OF INTERNATIONAL PARENTAL ABDUCTION

Chapter Summary

“Your child’s not missing, lady. You know where he is -- he’s with his father.”

These are crushing words to a parent whose child has been abducted by the other parent.
Previous research has documented the frustration parents face when contacting law enforcement
and other officials to try and recover their children in cases of domestic abduction. Trying to
negotiate the maze of law enforcement, prosecutors and courts in different states can be
extremely challenging.

When a child is taken to a foreign country, parents face a whole new set of obstacles.
Different legal systems, languages, and even attitudes often overwhelm parents, making the
pursuit of their child that much more difficult. In many cases, the systems in place to help
parents offer little relief. '

In 1995, the American Bar Association Center on Children and the Law began working
with national missing children’s organizations to survey left-behind parents in cases of
international parental abduction. A total of 97 parents responded to the survey, describing their
experiences and offering insight into the obstacles they faced in trying to locate and recover their
children. Some parents hired attorneys in the foreign country, others hired private investigators.
Yet others hired mercenaries to recover their children.

The findings of the survey are dramatic:

Study’s Primary Findings

Abductors generally had strong ties to the country of destination and differed from the left-
behind parent in background, education, and employment. Mothers and fathers in their
thirties were the most common abductors.

= Most left-behind parents reported that abductors had connections to the country to which
the child was abducted. Eighty-three percent (73 cases) reported that the abductor spoke
the language of the country. Other connections included having family in the country
(76.1%), living in the country as a child (69.3%), and growing up mainly in that country
(68.2%).

= Most abductors and left-behind parents differed in nationality (83.1%), ethnicity (68.8%),
and religion (58.4%). Over 40% were of different races.
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» Over 60% of abductors were citizens of another country, whereas just over 20% were
only U.S. citizens. Over 15% held dual citizenship.

= Mothers and fathers were equally likely to be abductors, although patterns differed as to
destination. Mothers were more likely to abduct to Latin America, whereas fathers were
more likely to abduct to the Middle East. Europe was a common destination of both.
These differences reflected the patterns of intermarriage.

] Over half of the abductors were in their 30's and about 30% were in their 20's.

n The educational attainments of half of the abductors were a high school degree, its
equivalency, or some college credits. Left-behind parents were generally more educated
than their abducting spouses.

» Almost three-quarters of abductors earned less than $25,000 per year prior to the
abduction, including 20% having had no income. Generally, left-behind parents were
more gainfully employed than their abducting spouses.

Forty-six countries were listed as abduction destinations.

Nearly one-third were to Latin American countries.

Europe was the destination for 21% of abductions.

25% of abductions were to a Muslim country.

One-third of abductions were to countries which were parties to the Hague Convention on
the Civil Aspects of International Child Abduction at the time of the abduction.

The number of children recovered was low.

u Less than half of the children (41%) had been recovered.
L About 70% of children had been located (25% of parents reported that the child’s location
had always been known).

Recovery and length of separation appear to be linked.

= Cases where there was a recovery reported significantly shorter separation than in non-
recovered cases.

= Half of recovered cases were separated less than 1 year.

L Nearly half of the non-recovered cases reported being separated for over 5 years.

= The length of separation in abductions to Hague countries was significantly shorter than

those to non-Hague counties.



Parents encountered six primary obstacles in the search and recovery of their children.

Lack of sufficient funds.

Laws of other countries.

Ease of exiting the U.S.

Lax attitude of law enforcement agencies.

Judges’ lack of experience in international abduction cases.

Difficulty working with government agencies and officials in foreign countries.

Planning was indicated in a great number of abductions.

= Nearly half of abductions occurred during a court-ordered visitation.

u 80% of abductors received assistance from family members in carrying out the abduction
or making it successful.

u One-fifth of cases reported the child was moved by the abductor from country to country

following the abduction.
The timing of the abduction was unpredictable.

u 20% of left-behind parents and abductors were living together in the same household at
the time of the abduction.

. 40% of abductions occurred within the first year of living apart.

L 20% of abductions occurred after more than 3 years of living apart.
Abductors made a number of serious threats prior to the abduction.

= 80% threatened that the left-behind parent would never see their child again.
= 60% of abductors threatened the life of the left-behind parent.

u Over 20% of abductors threatened the life of the abducted child.

Parents reported high levels of dissatisfaction with law enforcement’s initial response to the
abduction.

" Over 80% of parents contacted law enforcement within 24 hours of the abduction.
u 60% contacted the police within two hours of their first concern about the child’s
whereabouts.
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Two-thirds of parents received little to no assistance from the law enforcement official
they first spoke with regarding the abduction.

Examples of the poor response included being told that the child had to be missing for a
prescribed period of time before they could take action, or that the police could not do
anything unless there was evidence the child had left the state.

In some cases, the lack of initial law enforcement response may have enabled the
abduction to be successful. '

Parents feel strongly about U.S. passport and departure laws.

Two-thirds of parents listed the “ease of exiting the U.S.” as an obstacle to the recovery
of their abducted children. Over half considered it one of the major obstacles.

22% of parents recommended that the U.S. require both parents’ permission for passport
issuance and/or foreign travel for a minor child.

Parental abduction is still widely regarded as a private family matter.

67% of parents reported encountering individuals and organizations which they perceived
as regarding parental abduction as a family problem which did not require legal
intervention.

One-third of parents reported that law enforcement would not take information about
their case because they saw the abduction as a domestic situation.

Left-behind parents pay a high price, both financially and emotionally, in cases of
international abduction.

Left-behind parents spent an average of $33,500 in the search and recovery of their
children.

24% of parents reporting on expenses said they spent $75,000 or more.

Those with higher incomes generally spent more money, but more than half of parents
across all income brackets reported spending as much as or more than their annual
Income.

85% of parents turned to family and friends for emotional support.

43% relied on professional counselors or therapists.
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u One-fifth of the parents reported using prescription drugs to cope with the stress during
the time their child was gone.

= Many parents reported a desire to establish stronger support systems and networking
opportunities to work with other parents who are victims of family abduction.

International abductions are most often carried out by mothers and fathers in their
twenties and thirties with young children who have strong ties to the country to which the child is
abducted and have few economic ties to the community that they leave.

Most alarming is that about 60% of children who are abducted from or retained outside of
the U.S. are not returned, even though their whereabouts are often known. Many parents were
concerned in advance that the other parent might abduct the child and requested preventive
measures. Judges, all too often, did little or nothing to order preventive measures. Parents,
coming from all walks of life, often had to be the ones educating or prompting the practitioners
about how to proceed in their case. The emotional and financial toll on these parents was
considerable. Combined with seeing little progress in their case and grieving over their missing
child, many expressed feelings of despair and disappointment in their community and
government.

The survey findings are detailed in the following report. Each subtopic is followed by a
discussion which also compares the findings to other studies. The research methodology and the
survey instrument are provided in Appendices A and B.



A. BACKGROUND ON INTERNATIONAL PARENTAL ABDUCTION

Parental abduction is defined as the “taking, retention, or concealment of a child or
children by a parent, other family member, or their agent, in derogation of the custody rights,
including visitation rights, of another parent or family member.” (Girdner, 1994a, p. 1-11).
Abductors may be other family members or their agents (e.g., girlfriend, boyfriend, grandparent,
or even a private investigator), although in most cases the abductor is a child’s parent (Girdner,
1994a).

In 1988, a nationwide telephone household survey produced estimates of the number of
family abductions (to both domestic and international destinations) nationwide (Finkelhor,
Hotaling & Sedlak, 1990).! Cases were categorized as being either:

n “Broad Scope,” where a family either took a child in violation of a custody agreement or
decree; or failed to return or give over a child at the end of a legal or agreed-upon visit (in
violation of a custody agreement or decree), and the child was away at least overnight. It
1s estimated that 354,100 children experienced an abduction under this definition. This
category included most cases that would be considered abduction under the broadly
defined statutes, as well as many in which law enforcement agencies and prosecutors
would not be involved (either due to more stringent legal definitions or by discretion).

] “Policy Focal” are cases which fit the broad-scope definition, but also have at least one
of the following characteristics: (1) an attempt was made to conceal the taking or
whereabouts of the child and prevent contact between the other parent and the child; (2)
the child was transported out of state; or (3) evidence existed that the abductor intended
to keep the child indefinitely or permanently affect custodial privileges. About 46% of
the broad scope cases (163,200), fell into this narrower definition (Finkelhor, Hotaling &
Sedlak, 1991).

All international parental abductions are within the “policy focal” category.

Other research which looked specifically at cases of international parental abduction have
found the following:

= A study of fifty-two parental abduction cases registered with the National Center on
Missing and Exploited Children (NCMEC) revealed that 15.3% of these cases were
international abductions (Hatcher & Brooks, 1994).

"Hercinafter referred to as NISMART (National Incidence Study on Missing, Abducted, Runaway and Throwaway Children
in America).
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= A study based on records in two California district attorneys' offices revealed that 7.5%
of 610 parental abduction cases were international (Sagatun-Edwards, 1996).

L Between the late 1970's and 1993, the United States Department of State was contacted in
5,200 cases of children who had either been abducted or prevented from returning to the
United States by one of their parents (Markey, 1993). In 1992 alone, 515 children were
abducted from the United States to foreign countries--a rate of about ten children per
week (Markey, 1993). From 1988 until 1992, there were also 564 incoming Hague
Convention cases in which parents abducted their children to the United States.

= Data gathered for chapter 3 of this study indicates that the U.S. Department of State
currently has over 800 unresolved outgoing cases to Hague countries alone.

International abduction destinations vary, often depending upon: (1) whether the country
is easily reached through international travel (airlines); (2) the unwillingness of courts in a
country to enforce foreign custody orders; and (3) the availability of family support for foreign-
born abductors fleeing to their home country (Hegar, 1990). Previous research has found that
countries with the greatest volume of both incoming and outgoing Hague applications are: the
United States, United Kingdom, Canada, Germany, France and Mexico (Agopian, 1987; Markey,
1993).

B. OBJECTIVES

The objectives of the survey of left-behind parents were to document the problems
encountered by left-behind parents residing in the U.S. who seek recovery of children taken or
retained by the other parent across an international border. More specifically, the survey
explored the following related areas:

n Identifying the circumstances surrounding the international abduction and how certain
factors influence the processes by which parents attempt to locate and recover their
children (e.g., How do parents learn about the Hague Convention? What strategies are
used by parents in locating and/or recovering their children?).

n Identifying basic demographic and other social/cultural characteristics of the families and
parental abductors to better understand the nature of international abduction cases (e.g.,
nationality and gender of abducting parent, use of an accomplice, gender and age of child
abducted, dual citizenship, existence of custody and visitation orders).

n Identifying what legal and administrative procedures are available as preventive measures

(e.g., passport restrictions, restraining orders), assessing the barriers to obtaining them,
and determining how effective they have been in preventing abduction.
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= Understanding left-behind parents' perceptions of how various governmental and non-
governmental agencies (e.g., Central Authorities, law enforcement, FBI, missing
children's organizations) respond to international parental abduction and how such
responses or expectations can be improved.

u Assessing the social and financial costs to the left-behind parents to better understand the
short- and long-term consequences of international parental abduction (e.g., cost of

obtaining legal counsel, hiring of private investigators, traveling abroad).

= Increasing knowledge about the role of missing children's organizations and other entities
concerning international abductions from the United States.
C. DESIGN
The survey of left-behind parents was designed to give expression to their experiences to
better understand the obstacles they faced before and after the abduction. Ninety-seven parents
responded by returning the very lengthy questionnaire. For more information on the design,
sample, method, and limitations of the survey, see the detailed description in Appendix A. A
copy of the survey instrument is provided in Appendix B.
D. SURVEY FINDINGS

1. The Abduction Event

Date of Abduction

Although the actual date of abduction for cases spanned a period of over 10 years, all but
3 of the cases were active at some point between January 1, 1990 and December 31, 1994. The
earliest abduction date in the sample was September 1, 1984; the most recent was April 20, 1995.
The project staff decided to include 3 early 1995 surveys to increase the response rate.

There was no particular pattern to the day of the week when a child was abducted. Just

over half of the abductions occurred during the week (50 or 53.7%), while another 40.8% (3§)
occurred on a weekend. The rest (5 or 5.3%) occurred on a holiday.
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State Child Taken From

Respondents reported their children were taken from one of 34 different U.S. states.
California, New York, Texas, and Florida had the highest numbers of abductions (31, 6, 6, and 4,
respectively).?

Parents were asked to report the location from which their child was taken. Most were
taken from either the left-behind parent or abductor's home, as the following table shows:

Table 1: From where was child abducted?
Frequency | Percentage
Left-behind parent's home 35 30.5%
Abductor's home A33 34.4%
School/day care 8 8.3%
Abductor's relative's home 7 7.3%
Left-behind parent's relative's home 2 2.1%
Other 11 11.4%

Abduction Destination

As these were cases of international parental abduction, the abduction destination for all
cases was outside of the United States. Most respondents were able to answer where their child
was taken. Three parents did not know the destination.

A total of 46 countries were listed as abduction destinations. The most frequent
abduction destinations were Mexico (16 or 17.6%), France (6), Israel (4), Germany (3),
Philippines (3), Iran (3), Syria (3), and Egypt (3).

2Upon reviewing the characteristics of the overall sample, researchers learned that the number of cases in which abductions
had occurred from the state of California were higher than other states. This was true for the samples provided by all three
missing children's organizations.
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The following countries were listed as abduction destinations by one or two respondents:
Algeria, Australia, Bahamas, Bangladesh, Belize, Canada, Chile, Colombia, Czech Republic,
Dominican Republic, El Salvador, Greece, Guatemala, Haiti, Honduras, India, Indonesia, Italy,
Japan, Jordan, Lebanon, Lesotho, Morocco, Netherlands, New Zealand, Nigeria, Pakistan, Saudi
Arabia, South Africa, Sudan, Sweden, Taiwan, Turkey, Ukraine, United Kingdom, United Arab
Emirates, Uruguay, and Venezuela. By continent or region, abduction destinations were divided
as follows:

28 (29.8%) to Latin America (includes South and Central America and Mexico)
20 (21.3.6%) to European countries

17 (17.5%) to Middle East countries (includes Israel but not North Africa)

12 (12.8%) to Asian countries (includes 8 Islamic countries in Asia)

8 (8.2%) to African countries

4 (4.3%) to New Zealand and Australia

3 (3.2%) to Caribbean countries

2 (2.1%) to Canada

Three were to unknown destinations. Overall, 25% of the abductions were to an Islamic
country.

At the date of the abduction, about one-third of the destination countries were parties to
the Hague Convention on the Civil Aspects of International Child Abduction (Hague
Convention). Two-thirds were not. While several countries had since become parties to the
Hague Convention, parents were precluded from using it to recover their children because it was
not in effect at the time the abduction had occurred.

Number of Times Abducted or Retained

The overwhelming number of respondents (84 or 86.6%) reported that their child had
been abducted to or retained in another country one time only. The mean number of abductions
was 1.14, with 12 respondents reporting that their child had been taken or retained twice, and
only one reporting that it had occurred three times. No respondent reported that it had occurred
more than 3 times.
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Seventeen parents (17.9%) reported that the child was moved from country to country
following the abduction. About one-third of these cases had children moving to 3 or more
countries:

2: Number of countries child was moved to during the abduction
Number of Countries Number of Responses
Two countries 8
Three countries 3
Four countries | 1
Five countries ' 1
Unknown 4

One parent who was unsure reported that "the children said they got off and on planes
several times."

Discussion

Respondents to the current study appear to represent a wide range of parents whose
children have been abducted from the United States to another country. Both the origination and
destination locations for these abductions literally cover the map. The extremely large number of
cases which originated in California can largely by explained by the original sample in which
California was over represented. However, the destination countries were much more varied and
there appears to be no clear connection between origination and destination locations. For
example, there is no evidence to suggest that most abductions which ended up in Mexico came
from California. There was also no pattern as to whether abductions were to Hague or non-
Hague countries, as the destinations were evenly split.

Only four of the respondents reported that their children were retained in another country
(following a visit, for example), rather than abducted. In most cases, the abduction or retention
appeared to be planned. Later findings regarding how the abduction was planned support this
conclusion. A relatively large minority (17.9%) also reported that their children were moved
from country to country following the abduction. In these cases, it appears that the abductor was
making efforts to avoid detection by law enforcement and/or the left-behind parent.
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2. CHARACTERISTICS OF LEFT-BEHIND PARENT, ABDUCTOR AND CHILD

Gender and Age

Respondents were nearly equally distributed in terms of gender, and over half were in their
thirties, as the following tables show:

Table 3: Gender of left-behind parents and abductors

Male Female
Left-behind parents 49 (50.5%) 48 (49.5%)
Abductors 48 (49.5%) 49 (50.5%)
Table 4: Ages of left-behind parents and abductors
Left-behind parent Abductor
Frequency Percentage Frequency Percentage

20 and under - - 1 1.0%
21to 25 13 13.4% 15 15.5%
26 to 30 21 21.% 15 15.5%
31to 35 26 26.8% 26 26.8%
35to 40 25 25.8% 20 26.8%
41 to 45 7 7.2% 8 8.2%
46 to 50 4 4.1% 4 4.2%
[ 5! and up l 1.0% 2 2.1%
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Education and Income

Left-behind parents and abductors did differ in terms of their educational background and
income levels, with abductors generally at lower levels:

Table 5: Educational background of left-behind parents and abductors

Left-behind parent Abductor®
Frequency | Percentage | Frequency | Percentage
Not completed high school 5 5.2% 9 9.8%
High school degree or GED 9 9.4% 23 25.0%
Some college credits 33 34.4% 23 25.0%
Four-year college degree 13 13.5% 13 14.1%
Some grad school 12 12.5% 5 5.4%
Grad or professional degree 24 25.0% 19 20.7%

? Five left-behind parents did not know the educational background of the abductor.

Table 6: Income of left-behind parents and abductors®

Left-behind parent Abductor
Frequency | Percentage | Frequency | Percentage

No income 3 3.2% 17 19.3%
Under $15,000 24 25.3% 31 35.2%
$15,000-524.999 20 21.1% 18 20.5%
$25,000-$34,999 19 20.0% 10 11.4%
$35,000-544,999 9 9.5% 8 8.2%
$45,000-$54,999 8 8.4% - -

$55,000 and over 12 12.6% 4 4.5%

b Income information was missing for two left-behind parents and for nine abductors.
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Respondents were asked to answer an additional series of questions regarding their and the
abductor's employment and income status:

Table 7: Employment and Income Status at Time of Abduction®
Left-behind parent Abductor
Frequency Percent of Frequency Percent of

cases cases

Receiving public 7 7.2% 10 10.6%

benefits?

Unemployed? 11 11.3% 28 29.8%

Employed full-time? 69 71.1% 42 44.7%

Employed part-time? 10 10.3% 17 18.1%

In a training program? 5 52% 5 5.2%

¢ Respondents could answer more than one item, so totals may equal more than 100%.

Racial/Ethnic Backerounds

While left-behind parents and abductors in international parental abductions came from a
variety of different racial and ethnic backgrounds, the results showed more diversity among
abductors:

Table 8: Race/ethnicity of left-behind parents and abductors
Left-behind parent Abductor
Frequency | Percentage | Frequency | Percentage
White 72 75.0% 38 39.6%
Black/African American 5 5.2% 3 3.1%
Hispanic/Latino 9 9.4% 23 24.0%
Asian/Pacific Islander 6 6.3% 7 7.3%
Native American Indian 1 1.0% - -
Other 3 3.1% 25 26.0%

The "Other" category included other Asian (Pakistani, Iranian), Middle Eastern (Lebanese,
Jordanian), African (Sudanese, Nigerian) and Caribbean (Haitian) nationalitics.
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Citizenship Status

Most left-behind parents (77 or 79.4%) were citizens of the United States. An additional §
(8.2%) were dual citizens of the United States and another country, while 4 respondents were
citizens of Mexico, and 2 of France. One respondent each was a citizen of Indonesia, Pakistan,
the Czech Republic, the Bahamas, Argentina and the Netherlands.

While the largest group of abductors also indicated U.S. citizenship (22.7%), twice as many
abductors than left-behind parents were dual citizens of the U.S. and another country (16.5%),
and a much greater number claimed citizenship from another country:

Table 9: Citizenship status of left-behind parents and abductors

Citizen of U.S. Dual Citizen (U.S. Citizen of other
only & other country) country only
Left-behind 79.4% 7.9% 12.7%
Parent
Abductor 22.7% 16.5% 61.8%

Abductor's Connection to the Abduction Destination

Most left-behind parents (88) reported that abductors had connections to the country to
which the child was abducted. Eighty-three percent (73 cases) reported that the abductor spoke
the language of the country. Other connections included having family in the country (76.1%),
living in the country as a child (69.3%), and growing up mainly in that country (68.2%). The
following table shows the different relationships that abductors had to the country to which they

abducted the child:
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Table 10: Abductor's relationship to abduction destination country
Frequency of Percent of

response cases
Citizen of that country only (not U.S.) 50 56.8%
Dual national of U.S. and that country 19 21.6%
Had family in that country ; 67 76.1%
Had close friends in that country 58 65.9%
Spoke language of that country 73 83.0%
Grew up mainly in that country 60 68.2%
Lived in that country as a child 6l 69.3%
Lived in that country as an adult 49 55.7%
Had visited that country 43 48.9%
Same race or ethnicity as many in that country 58 65.9%
Employed or had business interests in that country 27 30.7%
Other relationship to country 12 13.6%

Nine respondents indicated that there was no known relationship between the abductor and
the destination country.

Differences
A series of questions was asked to gather information regarding the differences in

backgrounds of left-behind parents and abductors. The chart below indicates those differences
identified by left-behind parents:

Table 11: Cases in which left-behind parent and abductor were of different. ..
Number of responses Percent of cases
. religions 45 58.4%
. ethnic groups 53 68.8%
. races 34 44.2%
. nationalities 64 83.1%
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Characteristics of Abducted Children

The number of children taken ranged from 1 to 3. No parent reported more than 3 of their
children being taken by the abductor. Twenty six parents reported that 2 children were taken; 3
parents reported that 3 children were taken. The remaining 68 parents (70%) reported having

one of their children taken.

Gender did not appear to be a factor in the abduction. Abducted children were nearly
equally divided by gender. In all, 61 boys and 65 girls were abducted by the other parent.

Abducted children tended to be young. The youngest child abducted was five months old
the oldest twelve and a half years old. The mean age of abducted children was about five and a

half years old.

Relationships

2

The vast majority of both abductors and left-behind parents were either the mother or father
of the child who was abducted to or retained in another country:

Table 12: Relationships to abducted child
Left-behind parent Abductor
Relationship Frequency Percentage Frequency Percentage
Mother 49 50.5% 44 45.4%
Father 45 46.4% 51 52.6%
Step-parent 1 1.0% - -
Other Family 2 2.1% 1 1.0%
Other - - 1 1.0%
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Most of these individuals had at one time been married to each other, as the following table
shows:

Table 13: Legal relationship of left-behind parent to abductor at time of abduction
Frequency Percentage
Married 15 15.6%
Separated 28 29.2%
Divorced 41 42.7%
Never married 8 8.3%
Family member 1 1.0%
Other 3 3.1%

Discussion

Many of the findings of this survey confirm previous studies' findings regarding the
characteristics of abductors, left-behind parents, and children. For example, the age of the
abductor in this study (30's) is similar to previous research (Finkelhor, Hotaling and Sedlak,
1990; Agopian and Anderson, 1981; Johnston, 1994). This survey also found that the gender of
the abductor was evenly split between male and female; findings which support previous study
results from Hegar and Greif (1994), and the international sample from Johnston (1994).
NISMART (Finkelhor, et al., 1990) and Janvier, McCormick and Donaldson (1990) both found a
greater number of male than female abductors.

Both Greif and Hegar (1993) and Finkelhor, et al., (1990) found high numbers (41% and
54%, respectively) of parental abductions occurring during the period between separation and
divorce, a time when much conflict can occur. The findings of Johnston, Campbell and Mayes
(1985) suggest that children in families having high levels of ongoing parental conflict (e.g., re-
litigation of custody, physical or verbal aggression directed toward one parent, or the formation
of a parent-child alliance excluding the other parent) are at risk for abduction, even with frequent
parental visitation or joint custody arrangements.

In the study of risk factors for abduction (Johnson, 1994, Sagatun-Edwards, 1996) almost a
quarter of abducting parents were unmarried while in the current study only 8.3% were
unmarried. One of the reasons may be that couples in the current study needed to marry in order
to become permanent residents (a large number were immigrants). The unmarried parents in
Johnston’s (1994) study were largely made up of low-income African American parents. They
were also less likely to abduct internationally, as most family ties were in the U.S. and funds
were limited.



Janvier, et al.’s (1990) data, drawn from a survey of 65 left-behind parents nationwide, also
showed a difference between international and domestic cases . For example, the data reflected
that parents were divorced in just a quarter of the international cases (compared to nearly half of
the domestic cases), and that in close to one-fifth (19%) of the international cases, parents were
married at the time of the abduction (compared to only 2% for domestic cases).

Abductors appear to have been experiencing more economic problems at the time of the
abduction than the left-behind parent. A far fewer number were employed full-time, and more
than twice as many abductors were unemployed than were left-behind parents. About one-fifth
of abductors reportedly had no income, and an additional 35.2% had incomes of less than
$15,000 a year. Left-behind parents, on the other hand, appear to have been distributed relatively
evenly across the income range, although most had incomes under $35,000. Nearly three times
as many left-behind parents than abductors had incomes of $55,000 and over.

Some may assume that most cases of international parental abduction involve parents who
have very different backgrounds. The national average of international marriages is 8.4%, but
Hegar and Greif (1994) found that about 50% of the international abductions they surveyed were
cases of cross-cultural marriage. About 16% of their entire sample of abductions were cross-
cultural marriages.

Sagatun-Edwards (1996) found that 18.9% of all abductions she examined were interracial.
The findings of this study are mixed. While the great majority of respondents reported that they
and the abductor were of different nationalities, far fewer reported a difference in ethnicity,
religion and race. Some of the differences in nationality can be accounted for by the dual
citizenship held by 16% of abductors, and left-behind parents and abductors were clearly divided
in terms of sole citizenship. More than three-quarters of left-behind parents were citizens of the
U.S. only, while nearly two-thirds of abductors were reportedly only citizens of a country other
than the U.S.

Most abductors were closely aligned with the abduction destination country. The greatest
number had family and grew up in the destination country, and more than half had close friends
living there. About one-third had employment or business interests in the destination country. It
1s likely that they perceived the abduction as a return "home," where they would receive positive
emotional support and perhaps have greater economic and employment opportunities. In
addition, they would have assistance available to care for the abducted child.

The young age of children abducted (the mean age was about five and a half) confirms
findings from other studies which have looked at this characteristic (Finkelhor, et al., 1990;
Forehand, Long and Zogg, 1989; and Agopian, 1981). Perhaps abductors perceive that children
who are younger will be more controllable during the abduction and offer less resistance.
However, taking a much younger child (e.g., an infant) may present a separate set of problems
for the abductor in terms of having to meet the child's physical needs (e.g, changing diapers,
bottle-feeding) and attracting attention from fellow travelers, airport officials, etc.)
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3. EVENTS/CONDITIONS LEADING UP TO THE ABDUCTION

At the time of the abduction, nearly one-quarter (19.1%) of the abductors and left-behind
parents were living together in the same household. Of the 78 (80.4%) of couples who had been
living apart, 41% had been apart less than one year:

Table 14: Length of period left-behind parent and abductor had been living apart
Frequency Percentage
1 day to 6 months 19 24.4%
7 - 12 months 13 16.7%
13 - 20 months 17 21.8%
21 - 28 months 9 11.5%
29 - 36 months 4 5.1%
Over 3 years 16 20.5%

Custodial Status Prior to Abduction

In nearly three-quarters of cases (72 or 74.2%), a custody order was in effect at the time the
abduction occurred. In the largest category of cases, the left-behind parent had both legal and
physical custody of the child:

Table 15: Prior to abduction, who had custody of child?

Legal Custody Physical Custody
Frequency | Percentage | Frequency | Percentage
Left-behind parent 32 33.0% 40 42.1%
Abductor 9 9.3% 18 18.9%
Both 41 42.3% 24 25.3%
Other 15 15.5% 13 13.7%
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A series of additional questions was asked regarding custody and court status at the time of
the abduction:

®  23.3% of parents reported that the abduction occurred before they or the abductor had filed
for custody;

®  24.0% of parents reported that the abduction occurred while a custody suit (instigated by
either the left-behind parent or abductor) was pending;

m  47.8% of parents reported that the abduction occurred during a court-ordered visitation.
Twenty-one parents (21.6%) also answered that they had other children living with them at

the time of the abduction, but that these children were not taken by the abductor. In most of

these cases (60% or 12 cases), parents believed they were not taken because they were not the

biological children of the abductor.

History of Family Violence

The survey asked questions which sought to learn about the abductor's behavior, as well as
the nature of the abductor's relationship with the left-behind parent and abducted child. This
included a series of questions which addressed family violence issues.

Seventy-nine left-behind parents (81.4%) answered that the abductor had been abusive
toward them, and (57 or 59.4%) reported that the abductor was abusive or seriously neglectful
toward the abducted child. Abuse and/or neglect toward both the left-behind parent and the
abducted child was reported in 53 cases (55%).

The following tables show a breakdown of the extent and nature of the alleged family
violence:

Table 16: Type of alleged domestic violence perpetrated by abductor
toward left-behind parent’

Frequency of response Percent of cases

Physical abuse 38 49.4%
Psychological abuse 74 96.1%
Sexual abuse 13 16.9%

4 Of the 79 cases in which domestic violence was alleged.
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Table 17: Type of alleged child abuse/neglect perpetrated by abductor toward abducted child®

Frequency of response Percent of cases
Physical abuse 18 32.7%
Psychological abuse 41 74.5%
Sexual abuse 9 16.4%
Serious neglect of child's 25 45.5%,
needs

“Of the 57 cases in which child abuse and/or neglect was alleged.

Thirty-eight lefi-behind parents reported that they sought a restraining order in response to
the alleged domestic violence, and 75.8% (25) of those who requested a restraining order were
granted one. Most responding parents (59.6%) also indicated that they reported the child abuse
and/or neglect to authorities prior to the abduction. An additional 7 (12.2%) reported the abuse
or neglect after the abduction had occurred. For the remaining 16 cases, the alleged child abuse
and/or neglect is still unreported to authorities.

Parents were also asked if the abductor had ever accused them of being neglectful, or
psychologically, physically or sexually abusive toward their children. Fifty-seven parents (59%)
reported that the abductor had accused them of neglect and/or abuse, and in 18 cases (32%) the
abductor sought a restraining order against the left-behind parent. In 13 of these cases (41%),
the restraining order was granted.

Discussion

Even though most respondents reported that they were living apart from the abductor at the
time of the abduction, a little less than half had been apart less than one year. This suggests that,
in most cases, the separation between the left-behind parent and abductor was relatively recent.
In 19.6% of the cases, the separation had not even occurred prior to the abduction.

At the time of the abduction, in most cases (42.1%) the child was living with the left-
behind parent (i.e., the lefi-behind parent had physical custody of the child). In a little less than
half of the cases, however, either both the left-behind parent and abductor had physical custody
of the child (25.3%), or the abductor, alone, had physical custody (18.9%). .Respondents also
reported that in about half of these cases legal custody had yet to be determined or was being
challenged by either the left-behind parent or abductor. (In 23.3%, the abduction occurred before
custody proceedings were filed; in 24% the abduction occurred during the pendency of custody
proceedings.) In these cases, it appears that the abductor acted before legal proceedings were
brought, or chose not to await the outcome of the custody determination and instead opted to flee
with the child. This time period may have been perceived as a "window" to leave without
actually violating a final court order.

2-22




Respondents reported very high rates of domestic violence, and in half of the cases left-
behind parents reported that both themselves and their children had been victimized by the
abductor prior to the abduction. While in both categories (abuse toward left-behind parent and
abuse/neglect toward child) the largest groups are those who felt psychologically abused by the
abductor, rates of physical abuse and serious neglect of the child's needs are also quite high.
Less than half of the left-behind parents sought a restraining order in response to the abuse,
although most that did were granted one. This contrasts greatly with the number of restraining
orders granted to the abductor as a result of alleged domestic violence perpetrated by the left-
behind parent. In addition, most parents did report the child abuse to authorities prior to the
abduction occurring, discounting concerns that such a report was an act of spite, or a strategy to
gain an increased law enforcement response following the abduction.

Other studies have shown that family violence is a factor in many abducting families.
Sagatun-Edwards (1996) found that 18.1% of abducting parents and 34% of left-behind parents
alleged that the other parent was abusive, according to the district attorneys' records. Johnston
(1994) identified the parent who has a fixed belief that child abuse has occurred, and support for
that belief, as one of six risk profiles for abduction. Hegar and Grief (1993) found that domestic
violence was present in 54% of their sample.
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4. PARENTS' FEARS OF ABDUCTION
Threats
About four-fifths (80.4% or 78) of the left-behind parents reported that, prior to the

abduction, the abductor threatened that they would never see their children again. In addition,
many parents reported threats to their lives or their children's lives:

Table 18. Threats: Prior to the abduction, did the abductor ever threaten .. .f
Frequency of response Percent of total responding
cases
... your life? 50 59.5%
. . . the life of your child? 18 21.4%
... anyone else’s life? 35 41.7%
No threats made 13 13.4%

Total percentage exceeds 100% because some responded yes to more than one type of threat.

Seventy-eight percent of parents also reported that they were concerned an abduction might
occur prior to its actually happening, and many told others of their concern. The chart below
shows how seriously these concerns were taken by those who were told, according to
the left-behind parent:

Table 19. How seriously did those you told take your fears of an abduction?

Not at all Somewhat Moderately Very

seriously seriously seriously seriously
Family members (n=63) 14.3% 15.9% 19.0% 50.8%
Friends (n=55) 9.1% 18.2% 20.0% 52.7%
Your attorney (n=55) 16.4% 20.0% 23.6% 40.0%
Missing child org. (n=11) 18.2% 18.2% 9.1% 54.5%
Judge (n=46) 37.0% 15.2% 15.2% 32.6%
Prosecutor (n=19) 31.6% 15.8% 5.3% 47.4%
Law Enforcement (n=25) 40.0% 16.0% 8.0% 36.0%
Therapist/mental health 33.3% 18.5% 14.8% 33.3%
professional (n=27)
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Preventive Measures

In an attempt to prevent the abduction, about half of responding parents (48 or 50.5%)
sought preventive measures. Those who did not seek preventive measures reported that no one
had ever told them about preventive measures (58.8%); they were discouraged from taking
preventive measures (15.1%), or failed to do so for other reasons (26.4%). Preventive measures
which were sought and granted are outlined in the table below:

Table 20: Preventive measures sought and granted

Percent of Percentage
parents who granted (n)
sought measure

Sought custody order prior to abduction 61.8% 16.7% (10)
Sought custody order requiring posting of 13.4% 53.8% (7)
bond

Sought custody order prohibiting removal 53.6% 17.3% (9)
of child from jurisdiction

Sought supervised visitations 34.0% 54.5% (18)
Sought suspension/termination of visits 15.4% 86.7% (13)

between abductor and child

Sought court order warning that breach of 29.8% 31.0% (9)
custody/visit order may subject violator to
civil/criminal penalties

Sought court-ordered passport restrictions 22.6% 30.4% (8)

Sought passport denial or revocation 18.5% 33.3% (6)
through US Dept. of State

Sought passport denial or revocation 9.2% 66.7% (6)
through foreign embassy

In addition, some parents did the following as an effort to prevent the abduction:

Tried to get control of the child's passport (37.1% of cases);

Told school or day care not to let child leave with other parent (24.7% of cases);
Had child photographed and/or fingerprinted (21.6% of cases);

Gathered information about abduction from missing children's organizations, U.S.
Department of State, etc. (13.4% of cases);

m  Kept child from visiting other parent (4.1% of cases).
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When asked about how other parents should be informed about ways to possibly prevent a
parental abduction, respondents agreed with the following suggestions:

Table 21: How should other parents be informed about ways
to possibly prevent abductions?
Number of Percent of

cases cases
Parent education at time of divorce 68 76.4%
By their divorce attorneys 61 68.5%
Counseling prior to marriage between US citizen and 60 67.4%
foreign national
Through public service announcements on TV, radio 54 60.7%
Parent education through the school system 27 30.3%
Educate grandparents through senior publications 25 28.1%
Hospitals when child is born 19 21.3%

Several parents also made their own recommendations regarding how parental abductions
could be prevented. These recommendations included:

®  Child registration of couples with foreign citizenship;

®m  Both parents’ permission for issuance of passport and/or foreign travel;

®m  Study abroad and fellowship programs could include an informational flyer in the standard
packet on going abroad.

Discussion

Both Johnston (1994) and Sagatun-Edwards (1996) conducted research to identify those
factors which indicate conditions under which children may be at risk of parental abduction.
They compared California families in which children had been abducted to families undergoing a
very conflicting divorce and custody dispute involving high levels of litigation. Their findings
indicate that many abductors share social factors, including low socio-economic status (including
unemployment), being young parents (many never having been married), and having young
children. In addition, a high number of abductors had a prior criminal arrest record (Sagatun-
Edwards, 1996). Combinations of these social factors were found to increase the risk of parental
abduction.
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These studies also found that an abduction was more likely to occur if the abductor had no
financial or emotional ties to the geographic area, and/or he or she had resources to help them
survive in hiding from the left-behind parent or law enforcement (such as liquidated assets or
help from others). Having financial or emotional support connections to another country (often
the abductor’s native country) also increase the risk of abduction. Some abductors took the
children due to concerns about abuse or neglect, whether that concern was valid or not. The act
of abduction was an attempt to “rescue” the child from the other parent (Johnston, 1994).

In the current study, an abduction threat was made before it occurred in the majority of
cases. This likely accounts for the large number of parents who reported having fears that an
abduction might occur, as well as the numerous preventive measures they sought. A surprisingly
high number of abductors (21.4%) also reportedly threatened the life of the child, which would
have only increased the left-behind parents' fears, particularly once the abduction had taken
place.

The numbers on preventive measures are somewhat lower than those found by Girdner
(1994b) in her survey of judges and lawyers. While a little over one-half of parents in the current
study sought orders prohibiting the removal of the child from the jurisdiction, 87.2% of the
attorneys surveyed by Girdner (1994b) did so.

Additionally, Girdner (1994b) also saw higher rates than the current study when it came to
the following safeguards:

®  supervised visitations (89.7% compared to 34% in the current study);

suspension or termination of visits (80.8% compared to 15.4% in the current study);

®  order giving warning that breach of custody or visitation provision may subject violator to
civil and/or criminal penalties (58.9% compared to 29.8% in current study);

u court ordered passport restriction (55.2% compared to 22.6% in current study).

The percentage of cases in which these safeguards were granted also differed between the
two studies. While two-thirds or more of these safeguards were granted in the Girdner (1994b)
study, that was only true for one of the current study’s safeguards: suspension or termination of
supervised visits. Given the low number of cases in which it was sought, however, the numbers
still differ greatly.

It appears that the concemns of left-behind parents regarding a possible abduction were not
taken very seriously by many that they told. Missing children's organizations, family members
and friends took these concerns most seriously, as did the left-behind parent's attorney. Many
prosecutors also listened to these fears, as respondents reported that nearly half took these
concerns "very seriously,"although another third of respondents reported prosecutors as taking
these concerns "not at all seriously." Law enforcement and judges had the worst response to
parents' concerns. More law enforcement officials and judges were classified as taking fears "not
at all seriously" than "very seriously."
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A closer look at Table 19 shows an interesting pattern. In several categories (judge,
prosecutor) over two-thirds of responses are split fairly evenly between not at all and very
seriously. The remaining one-third are somewhere in between. Those not fitting this pattern
may be seen as left-behind parents’ allies (e.g., family, friend, attorney, missing child
organization).

Two surprising findings were that one-third of respondents reported that therapists/ mental
health professionals they told took the concerns "not at all seriously," as did 18.2% of missing
children's organizations. This last finding is somewhat puzzling as prevention is a primary
function of these organizations.
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5. HOW ABDUCTION WAS ACCOMPLISHED

Motivation to Abduct

The survey asked left-behind parents what they believed motivated the abductor to take the
child or children. Parents were asked to rate the top three motivations from a list provided, or to
write in what they believed was the motivation behind the abduction. The majority of
responding parents saw the abduction as an act of revenge or spite against them:

Table 22: Motivation to abduct (parents checked the top 3)*
Frequency of Percent of

response cases

Did it for revenge or spite against you 72 81.8%

Unable to accept the end of your marriage. 28 31.8%

Upset or angry about recent or upcoming 27 30.4%

custody or visitation order

Felt American society was a bad place for 20 22.7%

child to be raised

Homesick for other country and/or family 16 18.2%

Upset or angry about recent or upcoming 14 15.9%

child support or alimony decision

Believed you were a bad or unworthy 10 11.4%

parent

Was frustrated with the legal process 10 11.4%

Disagreed on how you were raising your 8 9.1%

child (e.g., religion, discipline)

Didn't feel there was enough access to child 6 6.8%

Wanted family in other country to see child 5 3.7%

Wanted to be an active parent, but didn't 4 4.5%

want to live in the U.S.

Believed needed to protect the child from 1 1.1%

abuse

EThere were 88 valid cases; 9 parents did not respond to this question.
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About one-third of respondents included their own comments. They included:
"Did not like my having a close relationship with my daughter.”

Abductor "[1]ost custody of first natural child; drugs and psychotic behavior; numerous
suicide attempts."

"Used religion . . . to justify his actions. Very jealous of my children's strong love . . . for
me (did not want my influence on them)."

Abductor "[w]anted to live in Mexico to marry someone else, but court order said [child
could] not leave Okla[homa] without court's permission."

"I got remarried to my current wife."
"Feeling of loss of control over my actions.”

"Because I remarried and he wanted me back. When he found out I was pregnant he went
crazy."

Abductor was "[g]enerally an unhappy person -- unable to take care of himself--had to
return to his mother/sisters."

"I believe he justified his actions to himself in many ways. After eight (positive) years in
the U.S., things weren't going well."

Abductor had "financial problems."
"Wanted to prove he could do it."

"Wants me to suffer.”
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Planning for the Abduction

After their child was missing, many left-behind parents learned that the abductor had taken
a number of steps to prepare for the abduction. Every parent reported that the abductor had taken
at least one planning action. Specific planning actions are outlined in the table below:

Table 23: Actions taken by abductor to plan for the abduction
Frequency of Percent of

response cases

Saved money or waited for expected cash 55 57.9%

payment

Gathered, destroyed or hid legal documents and 51 53.7%

records (birth certificates, school records)

Liquidated assets (sold business, investments, 50 52.6%

etc.)

Quit or changed jobs 43 45.3%

Applied for a visa or passport for the child from 37 38.9%

the U.S. State Department

Moved residence 34 35.8%

Received visits from friends or family members 32 33.7%

from another country to assist the abductor

Preparatory visit to country to which child was 30 31.6%

later abducted

Applied for a visa or passport for the child from 29 30.5%

embassy or consulate of another country

Kept the child late after a visit prior to actual 23 24.2%

abduction

Changed religions or joined a sect or secret 11 11.6%

society

Twenty left-behind parents (21.1%) also reported that they believed the abductor had
secretly involved the child in planning the abduction.
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Fourteen parents reported "other" planning activities. Five of these involved the abductor
informing others (friends, relatives) that they were planning to leave the country with the child.
Two parents indicated that the abductor waited until graduation to leave with the child, and one
indicated that the abductor had collected books about international child abduction before the
incident. Another reported that the abductor had inquired about living conditions in the other
country. One parent reported that the abductor selected the destination country specifically
because it sad not adopted the Hague Convention treaty. More extreme cases of planning
included:

®m  Opening eight credit cards in the left-behind parent's name, charging $15,000 worth of
merchandise, and shipping purchases to other country;

B Selling the mobile home and having plastic surgery to conceal identity; and
®  Telling the child that the left-behind parent was dying.
The vast majority of parents (91.7%) also reported that the abductor had received assistance

to carry out the abduction or make it successful. This assistance came from the following
sources:

Table 24: Who provided assistance in the abduction?
Frequency Percentage
Abductor's family 72 30.8%
Abductor's friends 58 65.1%
Abductor's attorney 31 34.8%
Members of abductor's ethnic community 25 28.0%
Foreign government officials or agencies 24 26.9%
Foreign consulate or embassy in U.S. 22 24.7%
Left-behind parent's attorney 3 3.3%
Left-behind parent's family 1 1.1%
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A few parents reported that they believe this support and assistance is still being received.
Specific comments included:

B Abductor's "family is still refusing me to talk to my daughter; lie and tell me she is not

there."

B "His friends/family trick me over the phone when I try to contact my children--play dumb,
lie."

B "His friends . . . try to get me to release my hold on the children's passports being
renewed."

®  "The judge in Argentina does not want to have the responsibility of sending my daughter

back to [the] U.S. .. .[doesn't] want to be in the middle."
Discussion

Previous studies have found some abductors are motivated to abduct their child from the
other parent in an effort to force a reconciliation, or to continue interaction with the left-behind
parent (Agopian, 1981; Sagatun & Barrett, 1990). In other instances, Agopian (1981) and
Sagatun and Barrett (1990) found that abductors may have a desire to blame, spite or punish the
other parent. Abducting parents (particularly fathers) may fear losing legal custody or visitation
rights, thereby facing a diminished parenting role with their child. Janvier, et al. (1990) and
Sagatun and Barrett (1990) have also identified this as a motivation for abduction. In extreme
cases, the abduction may come about as a result of paranoid delusions and personality disorders
on the part of the abductor (Agopian, 1984; Johnston, 1994; Sagatun & Barrett, 1990), or total
disregard for the law (Blomquist, 1992; Johnston, 1994; Kiser, 1987).

The motivation to abduct may also be an attempt to protect the child from a parent who is
perceived to molest, abuse or neglect the child, and in some cases this may be a legitimate
concern (Agopian, 1981; Sagatun & Barrett, 1990). Some abductors fear that the authorities
may not take their concerns seriously (Sagatun-Edwards, 1996). In research conducted by the
American Prosecutor's Research Institute (APRI), prosecutors who were surveyed reported that
abducting parents made allegations of child abuse in 26.5% of their parental abduction cases. In
23 % of these cases allegations were made against the left-behind parent. In 17% of cases, both
the abducting and left-behind parent made allegations of abuse (Klain, 1995). The numbers were
similar for domestic violence allegations. About one-quarter of the cases included domestic
violence allegations against the abductor, and another one-quarter contained allegations against
the left-behind parent. About 11 % involved allegations by both parents. Overall, 30% of cases
involved allegations of both child abuse and domestic violence (Klain, 1995).
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In the current study, when examining what motivated the abductor to take the child, a few
limitations should be highlighted. First, individuals involved in custodial disputes which do not
result in abduction may share many of the same feelings and frustrations. The survey only
gathered information about abductions which were successful and not on other custodial
disputes. In addition, it should be noted that the information presented is based on the left-
behind parent’s perception of the abductor’s motivation.

According to the left-behind parent, the deteriorated relationship between themselves and
the abductor was reported to be the primary factor which motivated the abductor to take the
child. Most saw the abduction as an act of revenge or spite in which the child was used as a tool
to hurt the left-behind parent. For some, this was an extension of the abuse they had experienced
while still living together with the abductor (see previous section). Some of the perceived
motivations support the theory that the abductor wanted to return "home" where he or she would
receive more emotional support from friends and family, in particular those who believed the
abductor was homesick for the other country and/or family, or who wanted family in the other
country to see the child. Yet others appeared to consider the child's well-being in the abduction,
in particular those who believed the left-behind parent was a bad or unworthy parent, or who feit
that American society was a bad place to raise a child. Only one parent was perceived as having
taken the child to protect him or her from abuse. Perhaps most importantly, it appears that there
is rarely only one motive for abduction. In nearly every case, it was a combination of anger at
the left-behind parent, family connections, frustration with relationships and/or the courts, and a
desire to be more involved with the child that resulted in the abduction.

The findings regarding motivation differ somewhat from those of Girdner’s (1994b) survey
of judges and attorneys. A far greater number of parents in the current study felt the abduction
had been motivated by revenge or spite (81.8%) than did attorneys (51.3%) and judges (42.2%)
in Girdner (1994b). This was also true for parents who felt the abductor was unable to accept the
end of the marriage: 31.8% in the current study, compared to 19.3% of judges and 14.1% of
attorneys in Girdner (1994b).

Alternatively, a larger number of judges and attorneys from the previous study felt that the
abductor had been motivated by:

®m  recent or anticipated adverse custody order (50.6% of judges and 69.2% of attorneys,
compared to 30.4% of parents in current study);

B frustration with the legal process (over 25% of judges and attorneys, compared to 11.4% of
parents); and

m  belief that the left-behind parent was bad or unworthy (over 25% of judges and attorneys,
compared to 11.4% of parents).

In addition, about one-third of judges and attorneys surveyed by Girdner (1994b) believed

the abduction was motivated by a desire to protect the child from abuse, while only one parent
indicated this motivation in the current study.
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Some respondents were able to identify the ways in which the abductor had planned for the
abduction. Most of the identified planning actions indicate that, rather than a spur-of-the-
moment act, the abduction was premeditated. Abductors prepared economically by saving
money, waiting for IRS tax refunds, quitting or changing jobs, and liquidating their assets. In
addition, they were thinking about longer-range plans, such as schooling for the abducted child
by gathering legal documents and records such as birth certificates and school records. One-third
each of those who reported planning actions indicated that the abductor received visits from
friends or family members from another country prior to the abduction, and that the abductor
made a preparatory visit to the country to which the child was later abducted. As nearly all left-
behind parents believed that the abductor had received assistance to carry out the abduction or
make it successful, usually from family or friends, it appears that in most cases the abductor did
not act alone. Nearly one-quarter responded that the abductor had kept a child late after a visit
prior to the actual abduction, perhaps to prevent the left-behind parent from immediately
becoming concerned when the actual abduction occurred. In addition, one-fifth secretly involved
the child in the planning of the abduction. These cases are particularly disturbing and suggest a
high level of planning.
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6. LOCATION AND RETURN OF CHILD AND ABDUCTOR

In over two-thirds of cases (72.2% or 70 cases), the left-behind parent reported that their
child had been located. In just over half of these cases the child had been located within 6
months of the abduction. About one quarter of parents whose children had been located (24.2%
or 16 cases) reported that the child's location had always been known to them.

Table 25: How long after abduction was child located?"
Number of cases Percentage
Location always known 16 24.2%
Within 1 month of abduction 8 12.1%
1-3 months after abduction 5 7.6%
4-6 months after abduction 9 13.6%
7-12 months after abduction 9 13.6%
1-2 years after abduction 8 12.1%
2-3 years after abduction 3 4.5%
More than 3 years after abduction 8 12.1%

h .
Four missing cases.

Over two-thirds of parents also reported that the abductor had been located (70.5% or 67
cases).
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Contact with Abductor and/or Child

A large number of parents (55 or 59.8%) reported that the abductor and/or their child
contacted them at some point after the abduction, while they were still missing. How soon after
the abduction this contact occurred and the type of contact made are outlined in the following
tables:

Table 26: How soon after the abduction were you contacted by the
abductor and/or your child?

Frequency of Percent of

response Cases
Within 24 hours of abduction 12 23.1%
Between 2-7 days following abduction 12 23.1%
8-30 days following abduction 5 9.6%
1-3 months following abduction S 9.6%
4-6 months following abduction 6 11.5%
Over 6 months following abduction 12 23.1%

Table 27: Type of contact'

Frequency of Percent of
response cases
Contacted by letter 17 31.5%
Telephone contact 45 83.3%
Contacted through another person 8 14.8%

" Respondents could answer more than | type of contact.

Nearly all parents who were contacted by the abductor and/or child (54 of 55 respondents)
attempted to negotiate with the abductor to return the child. Twenty-nine (53.7%) reported
trying to negotiate prior to taking legal action; 24 (44.4%) reported trying to negotiate prior to
involving law enforcement.
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Even if the exact location of the child was unknown during the abduction, many parents
had some information about the child's whereabouts and with whom the child was living.
Parents reported knowing the following about their child's location during the abduction:

Table 28: Information known regarding child's location during abduction’

Percent of Cases

Know or knew the country they are/were living in 85.7%
Know or knew the specific city/town they are/were 74.0%
living in

Know or knew the address they are/were living at 46.8%
Other information 22.1%

Seventy-seven valid cases. Respondents could check more than one item so totals equal more than 100%.

Parents reported having the following information regarding with whom the child was

living during the abduction:

Table 29: With whom was or is your child living during the abduction?*
Percent of Cases
Living with the abductor 84.1%
Living with abductor's family 56.8%
Living with abductor's friends 10.2%
Living with abductor's current spouse 9.1%
Other information about with whom child is/was living 11.4%

" Eighty-eight valid cases. Respondents could answer more than one item so totals equal more than 100%.

Parents were asked to describe how the children were located. Some reported that law

enforcement was instrumental:

B "We received a police report from France."
B "I learned from the FBI the country and general area.”
®  "With the assistance of [a] Senator . . . I received a welfare report from the embassy in

Tegucigalpa confirming they are in Honduras. I do not have a specific city or address at

this time."
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"After I reported my missing son to the police, they learned that he had purchased two
tickets to Iran via London."

One parent reported being contacted by officials in the country:

Seven months ". . . after [the] abduction . . . I was contacted by . . . an attorney in New
Zealand that was appointed by the family court of New Zealand to represent my two
children in Court, because their father filed an application for interim custody. I traveled to
New Zealand and was there six days before warrants to pick them up were issued. As soon
as [the] children were picked up, I was reunited with them."

The family of the abductor also provided assistance in some cases:

"Abductor was always threatening to take my son to Turkey. After the abduction the
abductor’s sister told the Alabama court the abductor and my son were in Turkey."

"My lawyer told my ex-husband's relatives about a tort suit for conspiracy. They revealed
my ex-husband's hiding place.”

Missing children's organizations provided valuable intervention in some cases:
g

"Abductor's brother contacted by local police who had been advised by Vanished
Children's Alliance. [Brother] called police and me (conference call) when family decided
to disclose location."

"Child Quest international had contacts in Uruguay and got Interpol involved. They located
my child. Then my ex left Uruguay with my child to Argentina. FBI attachés in the
country located them again.”

"The American Association for Lost Children got a hold of the abductor's parents' phone
bills and also used someone pretending to be a daughter calling home and found out from
their own mouths where he was."

The abductor also revealed the location:

"He called and told me where he was. I also hired an investigator to try and locate an exact
address, but was never able to get a complete confirmed address. Just a general area and
possible streets. The family owns two homes and a business all in the same close area."

"My ex-husband finally contacted me and told me where my daughter is."
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In some cases, left-behind parents themselves were responsible for launching a multi-agency
effort:

m  "Subpoenaed abductor's phone records covering period prior to disappearance. Figured out
phone numbers for family members, possible job search around the U.S. and then abroad
with possible location of job choice. Contacted U.S. State Dept for assistance (filled out
questionnaire). Contacted missing children's agencies and received tips/direction for
tracking them down and advice on legal actions possible and necessary. State Department
contacted embassies in three countries of possible destination. Embassy contacted
[abductor's] family members with concern for children missing. His family contacted him.
He called me (pretending he was just keeping in touch!)"

m  "[traced it . .. myself -- thought he would go there as [had] family in Nigeria. 1 worked
back in time and located car at airport. -- got a trace on tickets, etc. Most of the work was
done by me and family friends. Except for the local city cop, law enforcement did
nothing."

m  "Obtained address and phone numbers from old letters between abductor and myself.
Called aunt's house in Moscow -- abductor responded by showing up at U.S. embassy in
Moscow--said she had plans to [return] in a few weeks. In a few weeks I called abductor's
mother's house--abductor answered phone, would only speak in Russian language but I, of
course, recognized her voice and the child's location was confirmed in my mind."

Another parent reported using local media:

®  "Tappeared on a local news broadcast. They showed a video of my son and photos of the
father/abductor. I explained my situation. Three people called the TV station moments
after the broadcast. They were all co-workers of the father/abductor at the same school

where my son also attended kindergarten."

Child Recovery

The number of cases in which the child had been recovered was much lower than the
number located. The initial survey of parents indicated that children had been recovered in
42.7% of cases where the child's location was known. This made the overall recovery rate
30.9%. Follow-up with parents in 1997 indicated an additional 10 parents had since recovered
their children, increasing the recovery rate to 41.2%. (See page 2-110 for more information on
the follow-up.)
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A little over half of the recovered children were returned within a year of the abduction:

Table 30: How long after the abduction was the child returned?’
Frequency of Percentage
cases
Within 1 month of abduction 1 3.7%
1-3 months after abduction 2 7.4%
4-6 months after abduction 3 11.1%
7-12 months after abduction g 29.6%
1-2 years after abduction 7 25.9%
2-3 years after abduction 3 11.1%
More than 3 years after abduction 3 11.1%

"Twenty-seven valid cases. Three respondents did not answer the question.

Eighty percent of parents whose children had been returned (24 cases) reported traveling
abroad to pick up their child. Making this trip was not necessarily easy, however, and parents
reported encountering the following barriers to picking up their child:

Cost of plane ticket (60%)

Having to obtain passport for self and/or child (40%)
Difficulty traveling in other country (36%)

Having to obtain visa for self (32%)

Difficulty communicating in other country (28%)
Difficulty getting time off of work (24%)

Fear of leaving other children (8%)

Twenty-four percent of parents whose children had been recovered (6 cases) reported no
barriers to picking up their children.

Respondents were asked to describe how the children were returned. Some wrote a lengthy
description of the strategies they used to get agencies to assist in the recovery. Others only
briefly described how the children were returned. Some examples of parents' descriptions are
below.
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Voluntary returns were reported by some respondents:

"My child was returned through negotiations with my ex-wife's sisters, a California
mediator, and myself. I agreed to drop charges if my daughter was returned. My daughter
was brought to a court-appointed therapist's office.”

"[Abductor] needed money. I paid it through an escrow account that my friend who works
for a bank set up."”

In several cases, law enforcement provided assistance:

"They arrived at JFK [airport], were separated by [law enforcement] from their father.
Then I was called in a few minutes later to see them."

"Picked up by Belize police, separated from the abductor and taken to U.S. embassy. I flew
to Belize city and met ambassador who handed child over."

"The county sheriff, another officer and the human services caseworker flew to country to
pick-up the child. Caseworker delivered her to our door."

"Mother and children picked up by Mexican immigration police cooperating with FBI
(UFAP)."

"I dropped state and federal . . . felony charges on mother to get her to return (fly back) to
U.S. with child--after 10 days in U.S.A. and with the help of private investigators I located
both. Attorney general's office and [Delaware] state police called her up at friend's
residence and told her to hand over child to me the next day or they would reinstate
charges--she handed over child the next day in her lawyer's office with [district attorney]
and state police present. My current female friend and my mother delivered my daughter to
me at my lawyer's office."

Mercenaries/rescuers were utilized by some parents, although in most cases these

descriptions were brief:

"I went to Egypt with an Egyptian who had connections there. I paid him $20,000. We
both took my child out of school one day and two days later smuggled him on a plane to
New York from Cairo."

"Through a complicated counter-abduction in which I participated."
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Courts were involved in many cases:

"A Colombian court awarded me visits 20 months after the abduction, 6 months after
locating my son. Three months later 1 was awarded temporary custody in Colombia. I
lived there awaiting a final custody decision seven months later, and a right to leave the
country--another two months."

"The family court [in France] ordered that the child be returned to the U.S. based on the
best interest of the child. The judge's desire was that the child should return with the
abductor/mother and gave her some weeks to come back to court with a timely and orderly
plan for return. Instead, the mother engaged in interminable legal delays. Ultimately, the
judge ordered that I take custody of the child in order to return him to the U.S."

"I went to New Zealand and had a custody hearing. They gave me custody of both children.
The Sacramento County Child Abduction unit had an investigator go to New Zealand with
me--they took care of all airfare, car rental and attorney for me in New Zealand."

"Wife voluntarily returned [child] after I obtained custody ... in El Salvador. I obtained
passport for him and we returned by U.S. carrier."

"In the [foreign] court room. After [I won] the custody case and appeal, the abductor ran
away with my baby. 1 spoke at press conferences, had the case publicized and then the
abductor filed a writ against me . . . the judge was forced not to take bribes from him (by
the newspaper, etc.) and ordered the return of my child."

The following respondents described the intervention of officials in non-Hague countries:

"Through the intervention of NCMEC, Interpol reported the children's location to me. (The
people at the State Department had told me they couldn't involve Interpol). I suspected the
children were where they were because it was the family home [that] I had visited before,
even though I had made trips to Morocco after the abduction and did not find them there. I
finally got a lawyer in Morocco who was able to get me a court order (with the intervention
of the Moroccan Ministry of Justice). Two Moroccan plain clothes police were sent to
bring my ex-husband in . . . they accompanied me to the children's school where I saw my
children for the first time in three years."
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m  “[T]he U.S. consulate requested entrance and exit visa information on my child and the
abductor from the Syrian Minister of Justice. He said my daughter had entered Syria, but
left [for Saudi Arabia] with the abductor.” Knowing that the abductor's only trained
vocation was as a medical lab technician, the left-behind parent called all hospitals in
Ryadjh and learned that they were both living there. She then went to the Saudi Arabian
Embassy and “begged [them] to expel the abductor and child from the country.” One week
later the abductor and child arrived in Syria, “where he was immediately arrested at the
airport--much to his surprise--for kidnaping. The Judge ordered the abductor to disclose
[the] child's whereabouts.” (The child had gone home with a relative at the time of the
abductor's arrest.) The parent reported that this was a “joint effort . . .by Saudi Consulate in
Washington, D.C., State Department, U.S embassies in Saudi Arabia and Syria, as well as
[a] Syrian attorney, [the] Syrian Minister of Interior, Syrian Minister of Justice, and Syrian
Judge. [The] abductor is currently in a Syrian prison on charges for kidnapping. Child is
being held by family members until final paperwork is done so [she] can recover [her]
child."

In some cases, the children themselves were instrumental in their return:

® "My son contacted me secretly when his father cut me off from speaking with him on the
phone. We arranged for his secret escape from Mexico . . ."

®m "My children ran away from their father . .. Friends in Syria protected them for a month
until I got there. We hid together for another month until my US attorney found a way out
for us."

Searching Techniques

Parents were asked about the resources and strategies they, or others on their behalf, used to
locate and/or recover their children. All parents used at least one of the following strategies:

B 92.8% (90) contacted family and friends;

62.9% (61) traced telephone bills, credit card statements;

B 60.8% (59) made and distributed missing child posters;

B 55.7% (54) spoke with reporters from TV, radio, magazines and newspapers;
B 54.6% (53) contacted and/or visited members of the U.S. Congress;

®  40.2% (39) used mediation services from missing child organizations; and

B 15.5% (15) held fundraisers in the community.
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Based on their experiences as searching parents, respondents were asked to describe any
particularly effective search techniques that they have used or heard of that they believed other
searching parents should know about. Some parents recommended specific organizations or
agencies that they felt were helpful in the search process (e.g., NCMEC, Minnesota Missing
Children, Child Quest International, the FBI or Interpol). Others recommended making personal
contact with political leaders. Five different parents recommended using international television
coverage, including Univision, a Spanish language television network based in the U.S.
Maintaining ongoing contact with law enforcement was another recommendation:

®  "Develop relationship with law enforcement officer who takes a personal concern in
welfare/return of children.”

Several parents recommended putting pressure on those close to the abductor to help in location
and recovery:

m  "Sue the friends and relatives, civilly. Sting the relatives. Direct mail campaign to all
relatives, friends, neighbors--have up posters in their neighborhood, make their lives

impacted by the abduction.”

» "T told the abductor's friend that I would call his employer and tell that he was aiding and
abetting in illegal activity (i.e., international abduction)."

®  "Watched home of friends and family; checked with stepdaughter's school about
attendance; distributed missing child posters with photo of abductor to neighbors and

abductor's family."

®  One parent stated that she had "call[ed the] family in Iran [and] through interpreters
pleaded, begged for information.”

One parent recommended using a form of reverse psychology with the abductor:

B "Actcool. Pretend that you're as stupid as you once were. Make abductor believe that
he/she is in complete control over you and child. Don't act like you are going to recover
your child."

Other comments included:

®  "Went through [abductor's] garbage."

m  "Use a private investigator that specializes in parental abduction.”
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"Telephone bills are a good tool to use. They were the only source that was effective.
Even though the parents of the abductor may not give information, it will slip out
sometimes. It is good to keep contact with them."

"UFAP [Unlawful Flight to Avoid Prosecution] warrant. If you don't have it , the FBI
won't help to locate. It becomes ineffective when you find out your country won't do
[anything] to help you get them back especially if they are in a country that is not under
Hague convention."

"Get in contact with someone who has gone through same thing - they know what works."
Parents also stated that they had utilized school-related resources:

"Truant officer at children's school could get information from abductor's job and
apartment before I legally could. State Department and embassy officials calling his
family, with concern for children's whereabouts; family became frightened, didn't know
children were "missing" and put pressure on abductor to contact me. His phone records
made sequence of events very clear, and tracking him down easy."

A mixture of resources was listed by others:

"Rely on self--think, think, think. Attempt all avenues of search. Keep good notes--organize
search--make friends with everybody. Read and explore all possibilities--use NCMEC
book on abduction as a guide."

"Success and progress began when I put my energies into the foreign legal/diplomatic
system. Get UFAP; hire foreign attorney; parent must coordinate their own recovery. Find
out what each agency can do, then incorporate that asset into your plan of action.
NETWORK-NETWORK-NETWORK-NETWORK-NETWORK!"

"Wrote to United Nations and many letters to our President until I got a phone call from the
White House."

"Review mail for abductor's last known address--current mail for them may be sent there by
mistake. That's how [I] determined they are in Israel.”

"We hired a court appointed process server to serve abductor a summons to appear in court,
He traveled to Mexico to serve her. Dropped felony charge so she would return to U.S.
(through mediation). Dropping charges was a mistake. She was treated as if she had done
nothing wrong. I was afraid if I didn't drop (felony) charges, I would never see my child."
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Discussion

While most respondents were aware of the child's location, only about half of them actually
knew the address at which their child was living. Most knew only the country, or the specific
city in which they were located. Information which is known regarding the child's and abductor's
location after the abduction reinforces that the abductor's family has provided some support.
Over half reported that they believed the child was living with the abductor's family.

Unlike the findings of NISMART (Finkelhor, et al., 1990) and other studies, far fewer
children in this study had been recovered than had been located. NISMART, which looked at a
nationally representative sample which included both domestic and international abductions,
found that the average duration of abduction was about eleven days. About 70% of the
NISMART abductions had been resolved in one week (Plass, Finkelhor and Hotaling, 1995).
Forehand, Long, Zogg and Parish (1989) showed that in most of the cases they reviewed children
had been gone between three and seven months. The length of abductions described in other
literature range from several days (Schetky and Haller, 1983) to three years (Terr, 1983).

In the current study, of those children who had been recovered, all but 22.2% had been
separated from the left-behind parent for at least six months. Over half of those located were not
even located by the left-behind parent until four or more months after the abduction.

The research which exists on the trauma suffered by children who have been parentally
abducted clearly shows that a long period of separation from the left-behind parent is particularly
damaging. Agopian's (1984) research found that the length of separation from the left-behind
parent greatly influenced the emotional impact on the abducted child. Generally, children held
for shorter periods (less than a few weeks) did not give up the hope of being reunited with the
other parent, and as a result did not develop an intense loyalty to the abducting parent. In some
ways, they were able to view the experience as a type of "adventure.”

Victims of long-term abductions, however, fared much worse. They were often deceived
by the abducting parent, and frequently moved to avoid being located. This nomadic, unstable
lifestyle made it difficult for children to make friends and settle into school, if they attended at
all. Over time, younger children could not easily remember the left-behind parent, which had
serious repercussions when they were reunited. Older children felt angry and confused by the
behavior of both parents--the abductor for keeping the child away from the other parent and the
left-behind parent for failing to rescue them (Agopian, 1984).

Terr's (1983) study reported on a sample of eighteen children seen for psychiatric
evaluations following recoveries from abductions (or after being threatened with abduction
and/or unsuccessfully abducted). Nearly all of the children (sixteen of eighteen) suffered
emotionally from the experience. Their symptoms included grief and rage toward the left-behind
parent, as well as suffering from "mental indoctrination" perpetrated by the abducting parent.
Likewise, another study of a sample of 104 family abductions drawn from National Center on
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Missing and Exploited Children (NCMEC) cases revealed that over 50% of the recovered
children experienced symptoms of emotional distress as a result of the abduction, including
anxiety, eating problems, and nightmares (Hatcher, Barton & Brooks, 1992).

The NISMART study (Finkelhor, et al., 1990) found that in 40% of a/l cases and 52%
percent of "policy-focal" cases, left-behind parents believed that their children had been harmed
by the abduction; 17 % of these parents considered this harm to be "serious." In 5% of the cases,
parents reported that their child had been physically abused during the abduction (Finkelhor, et
al., 1990).

In addition, Senior, Gladstone and Nurcombe (1982) reported that recovered children often
suffered from uncontrollable crying and mood swings, loss of bladder/bowel control, eating and
sleep disturbances, aggressive behavior, and fearfulness. Other reports have documented
abduction trauma, such as difficulty trusting other people, withdrawal, poor peer relations,
regression, thumb sucking, and clinging behavior (Schetky & Haller, 1983); a distrust of
authority figures and relatives, and a fear of personal attachments (Agopian 1984); nightmares,
anger and resentment, guilt, and relationship problems in aduithood (Noble & Palmer, 1984).

It is likely that children who are victims of international abduction may be damaged further,
especially if they are required to adapt to different norms, values and even learn a different
language.

For the current study, of those cases in which children had been retumned, nearly all
respondents reported traveling to another country to pick up their child, although most faced
barriers to accomplishing this task. In many cases, once the child had been located and
recovered (by law enforcement or other officials), parents who wished to travel to pick up their
child had to do so immediately. Getting an affordable plane ticket and passport quickly may be
very difficult. In addition, some parents reported being fearful of making the trip, either due to
difficulties in traveling or communicating in the other country or concerns about safely leaving
their other children in the U.S.

Childrens' recovery took many forms. Courts (both Hague and non-Hague) were involved
in some cases; law enforcement or mercenaries in others. Some cases resulted in a voluntary
return by the abductor or in the children directly, usually secretly, contacting the left-behind
parent.



7. ARREST AND PROSECUTION OF ABDUCTOR
Criminal and Civil Law

All states have statutes that make parental abduction a crime. Usually referred to as
“criminal custodial interference” statutes, these laws vary from state to state. Many states only
consider parental abduction to be a felony if the child is taken across state lines. Some state
criminal laws do not extend to abductions prior to the issuance of custody orders, or abductions
by joint or sole custodial parents.

The federal Missing Children Act of 1982 requires the Federal Bureau of Investigation
(FBI) to enter missing children into the National Crime Information Center (NCIC), a computer
database which offers law enforcement agencies nationwide access to information about missing
persons.

The federal Parental Kidnapping Prevention Act of 1980 (PKPA),which gives
jurisdictional priority to the child’s home state in child custody cases where conflicts arise
between two states, is primarily a civil remedy. However, the PKPA also extended the Federal
Fugitive Felon Act to cases in which a child had been taken out of state where that act was
considered a felony, thus enabling the FBI to investigate. Another important civil remedy which
exists to combat parental abduction is state enactments of the Uniform Child Custody
Junisdiction Act (UCCJA), a statute which determines when a court has jurisdiction over a child
custody case and attempts to prevent the occurrence of simultaneous proceedings in two different
states.’

The Hague Convention on the Civil Aspects of International Child Abduction, ratified by
the United States in 1988, is an international treaty in effect in countries which serves to simplify
and expedite the return process when children have been abducted between party countries. In
1993, the United States passed the International Parental Kidnapping Crime Act, making the
abduction or retention of a child from the U.S. a federal felony.

*The Uniform Child Custody Jurisdiction and Enforcement Act was promulgated by the
National Council of Commissioners on Uniform State Laws to replace the UCCJA. As of
December 1, 1999, the Uniform Child Custody Jurisdiction Enforcement Act is in effect in 15
states.
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Criminal Court and Prosecutors

The criminalization of parental abduction at both federal and state levels has resulted in
changes not only in law enforcement's, but in criminal court and prosecutor's handling of these
cases. Left-behind parents seeking to recover their children generally had to do so without help
from law enforcement agencies. Additionally, even though civil courts had the authority to
impose civil sanctions on parents who violated their court orders, they apparently rarely did so
(Blomquist, 1992).

Few jurisdictions have had much experience in prosecuting cases of parental abduction.
A nationwide survey of 74 prosecutor's offices conducted by the American Prosecutor's Research
Institute (APRI) indicated that 78% of respondents handle only one to five parental abduction
cases every year; 90.3% handle between one and twenty per year (Klain, 1995). A much smaller
number (4.2%) handle more than 100 cases each year. Just one in twenty-five prosecutors
offices in the country have specialized parental abduction units. Most (57.5%) parental
abduction cases are handled by non-specialists; or by one or several designated attorneys. The
rest are handled by domestic violence, family crimes, special assault or child abuse units (Klain,
1995).

Of the 43 incidents of parental abduction® reviewed by Sagatun and Barrett (1990),
criminal proceedings were instituted in 58% of cases (67% of cases committed by mother; 33%
committed by father); with a warrant being issued in 52%. In 69% of cases in which a warrant
was issued, arrests were made.

If a criminal offense of parental kidnapping was committed under state law, over 40%
(15) of the state missing child clearinghouses surveyed by Girdner (1994c¢) reported that local
prosecutors’ offices would be involved in locating the child, although only two clearinghouse
indicated that prosecutors routinely obtain pick-up orders.

A survey of law enforcement agencies and prosecutors found that in 1992 about 15% of
family abduction cases reported to police resulted in arrest (Sedlack, Broadhurst, Altenbernd,
Gragg & Wells, 1996).

Prosecutors report formally opening about 15,000 parental abduction cases, indicating
that these cases reach prosecutor’s offices by routes other than law enforcement. Twenty-three
percent (3,500) of cases opened by prosecutors resulted in charges being filed. Just under one-
half resulted in a conviction (Sedlack, et.al., 1996).

“These were cases from a California family court services agency from 1983 to 1987.
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Criminal Charges

In the current study, parents reported that criminal charges had been filed:
u against the abductor in 77.3% of cases;

. against both the abductor and an accomplice in 4.1% of cases.
The type of charges filed® included:

= felony charges (87.0%)

u misdemeanor charges (5.2%)

= combination of felony and misdemeanor charges (7.8%). '

Twelve cases (15.5%) resulted in arrest. Seven were abductions to Hague countries, five were to
non-Hague countries.

For those cases in which charges had been filed, respondents were asked to indicate what
had happened in the case. The flow chart on page 53 illustrates what happened to these cases.
Five cases resulted in convictions. Brief summaries of these cases are below.

In all of the following cases, felony kidnapping charges had been issued by the
Jurisdiction from which the child was abducted. All left-behind parents also reported having a
UFAP (Unlawful Flight to Avoid Prosecution) warrant against the abductor.

" Case 1. The abducting mother took her 2 children (both girls, ages 11 months and about
2.5 years) to Iran from California in 1989. The left-behind parent located the abductor in
the United Kingdom, and submitted a Hague application for the return of the children,
who were not located. The abductor was apprehended, however, and charged with
parental kidnapping, contempt, and passport fraud. She later pled guilty and was
convicted and incarcerated. At the time the survey was conducted, the children had not
yet been recovered but were living in Iran with their aunt.

*Note: Twenty parents did not respond to this question, 18 of whom had indicated in previous question that no charges were
filed.
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Case 2. The abductor in this case was the child’s father, a U.S. citizen with a history of
domestic violence who took his 2% year old daughter to Mexico from Minnesota. The
left-behind parent suspected they were in Mexico, and received information from the
abductor’s family regarding telephone calls from Mexico which verified the location.
The left-behind parent sent numerous photographs and flyers to law enforcement
authorities in Mexico, and then filed a Hague application. She was awaiting the judge’s
decision when police officers in Mexico spotted the abductor and child in Guadalajara.
The abductor was arrested on illegal immigration charges, and the child was put in the
care of child protective services (CPS) in Mexico. CPS then contacted the left-behind
parent in the U.S. who traveled to Mexico to pick the child up. The abductor was
detained until he could be extradited to Minnesota where he was tried for custodial
interference, convicted, incarcerated and ordered to pay restitution.

Case 3. The child’s father, a U.S. citizen, abducted his 5 year old son from Texas to
Belize in 1991. The left-behind mother did not know the location of the child. The
child’s photo was shown on a local television station as part of a missing children’s
program, and two individuals called the station to report the child’s whereabouts. The
FBI was notified. The abductor was arrested by Belize police, and the child was taken to
the U.S. Embassy. The left-behind parent was notified of her son’s whereabouts by the
U.S. Department of State, and she traveled down to Belize to recover him from the U.S.
Ambassador. The abductor was extradited to the U.S., tried on parental kidnapping
charges, convicted and placed on probation.

Case 4. The abducting mother took the child (daughter, 3 years old) to France from
California in 1992. The left-behind father located the mother in Spain and she was
subsequently arrested by the Spanish police. A Spanish court awarded custody of the
child to the left-behind father who returned to California with the child. The abductor
also returned to the state voluntarily, where she stood trial and was convicted. The
abductor was incarcerated and ordered to make restitution.

Case 5. The abductor, an Algerian citizen, took his daughter (age 6) and son (age 3) from
Indiana to Algeria in 1991. The left-behind mother reports that the children were
returned “through a complicated counter-abduction in which [she] participated.” The
abductor returned to the U.S. voluntarily, was arrested and tried, and sentenced to
incarceration and ordered to make restitution.
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Chart A: Flow Chart of Criminal Charges and Arrests

Criminal charges filed
(81.4% of cases)

-

Abductor arrested

15.5% (12 of 77 cases)

Includes:

5 returned voluntarily (41.6%)
6 extradited (50%)

1 unknown how returned

(58.3%

7 charges dropped

!

4 trial
(30%)

]

1 pled guilty (no trial)
(8.3%)

S convicted (100%)

4 sentenced to incarceration

(80%)

1 sentenced to probation only
(20%)

3 ordered to make restitution (75%)
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Discussion

Even though the overwhelming majority of abductors in the current study had felony
criminal charges filed against them, very few have faced the consequences. Only 15.5% of those
who had charges filed against them were even arrested, and in most cases the charges were
subsequently dropped. Dropping charges was a strategy used by prosecutors and law
enforcement to negotiate a voluntary return of the child. Of the remaining five cases which were
prosecuted, four resulted in a trial and one resulted in the abductor pleading guilty to charges
with no trial. All five of these abductors were convicted.

When reviewing the cases resulting in conviction, no difference is indicated between
Hague and non-Hague countries, or whether the abductor was male or female. Perhaps the
common factor in all five cases is the young age of the child -- 11 months to six years. All of
these cases also indicated international cooperation among law enforcement agencies.
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8. THE COSTS OF SEARCH AND RECOVERY

Left-behind Parents

Greif and Hegar (1991) surveyed left-behind parents registered with a missing child
organization and learned that, like their children, they experienced feelings of loss, rage, and
impaired sleep following the abduction. Half reported feelings of loneliness, fear, loss of
appetite or severe depression. Of this group, slightly more than 50% sought professional help in
coping with the situation. One quarter of the parents were treated for depression and one quarter
were treated for anxiety and other problems.

Moreover, an abduction of one's child can have a devastating effect upon the economic
life of the left-behind parent, which can in turn effect their level of anxiety. Janvier, et al. (1990)
found that the mean cost of searching for a child was over $8,000 in domestic cases and more
than $27,000 in international cases. Hatcher and Brooks (1994) report that the highest percentage
(34.6%) of left-behind parents (mainly in interstate cases) interviewed spent between $1,001 and
$5,000 on legal fees during the search. The majority of left-behind parents (88.5%) did not
receive money for restitution, damages or costs.

Forehand, Long, Zogg and Parish (1989) were not surprised when parents reported that
their levels of psychological disturbance were high during the period the child was missing, and
reduced somewhat once the child was recovered. However, the stress and trauma of the
experience did not necessarily end when the child was recovered. Many parents in this study
related that their psychological distress was higher after reunification with their children than it
had been prior to the abduction. In a different study, Hatcher and Brooks (1994) found that
nearly three-fourths (73.1%) of the lefi-behind parents surveyed related having concerns that
their child would be re-abducted.®

Financial Cost of Abduction

About half of the responding parents in the current study reported the financial cost of the
abduction; specifically the amount of money they had spent in the search for their child. The
mean total amount spent since the abduction had occurred was $61,238, with a median amount of
$33,500.

*The sample for this study was based on random sampling of NCMEC's cases. Many parents in the original random sample
could not be located. Some of these parents may have moved to prevent the abductor from finding them.
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A statistically significant relationship between the parent’s income and how much money was
spent was noted. For example, the least total amount ($10,000) was spent by a responding parent
whose annual income was under $15,000. One parent who reported spending over $250,000
listed an annual income of $55,000 or over (the highest category). In addition, 84% of those who
eamned between $25,000 and $44,999 per year spent between $20,000 and $40,000 on the
abduction search and recovery effort. Data analysis also showed that over half of parents
reported spending as much or more than their annual incomes.

Parents were asked to estimate the amount of money spent in a number of different cost
categories. The following table outlines information entered by parents:

Table 31: Amount of money spent in search for child™

CATEGORY Mean Median Range
Attorney hired in U.S." (n=27) $25,724. $12,000. $50. - $200,000.
Attorney hired in other country’® (n=28) 4,508. 3,000. $100. - $30,000.
Court costs (U.S. & other country) (n=9) 3,388. 2,000. $200. - $10,000.
Other legal costs (n=18) ' 2,397. 1,250. $100. - $10,000.
Private investigator” (n=39) 3,987. 2,000. $200. - $40,000.
Rescuer/Mercenary? (n=9) 33,111, 10,000. $3.000. - S117,000.
Travel costs (n=60) 4,463. 3,250. $600. - $20,000.
Communication costs (n=22) 11,436. 8,500. S100. - $100,000.
Therapy or counseling (n=5) 5,660. 3,000. $100. - $15,000.
Other costs (n=13) 34,784. 7,000. $500. - $300,000.
Estimated total spent (n=50) $61,238. $33,500. $10,000. - $270.000.

™ Not all respondents answered this question. Additionally, some only answered the total amount spent and did not break the costs down into
the different categories. N indicates the number of respondents who answered this question for each category.
" 32.1% of those who utilized an attorney in the U.S. answered this question.

© 52.8% of those who utilized an attorney in the foreign country answered this question.
P 72.2% of those who utilized a private investigator answered this question.

¢ . P . .
1 42.8% of those who utilized a rescuer/mercenary answered this question.

Other costs listed by parents included psychological testing, expert testimony, lost time or loss of
job (employment income), the cost of authenticating documents, fees for psychics, and bribes.
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Parents used a number of different sources to raise the funds needed:

Own savings and earnings (90.1%)

Credit cards (40.7%)

Loans from extended family and friends (40.7%)

Gifts from extended family and friends (38.5%)

Bank/financial institution loans (including mortgages or equity loans) (18.7%)
Fundraising events (16.5%)

Other funding sources (20.9%), including:

"Cashed in life insurance policies, . . . 401Ks and annuities . . . [and] my life
insurance, sold everything I had."

+ "Since my child was abducted, I've worked two jobs to save money for the moment
when I need to spend to get him back."”

« "Received some public assistance when funds were depleted.”
» "Child's inheritance and [selling] grandmother's home."
« [New spouse's] "earnings and savings."

Emotional Cost

Being the parent of a child who has been abducted can be extremely upsetting and
frustrating. Parents in the current study were asked to report about the resources they have
utilized to cope with the stress of their children being abducted. Over four-fifths reported turning
to friends and family for emotional support:

2-57



Table 32: Where have you turned for help in coping with the 1
stress of your child being abducted?
Frequency | Percent of

cases
Informal emotional support from friends and family 77 84.6%
Books and other reading material 56 61.5%
Religion 39 42.9%
Counseling 35 38.5%
Therapy 21 23.1%
Prescription drugs 18 19.8%
Support groups 17 18.7%
Over-the-counter drugs 9 9.9%

Three parents stated that they relied on themselves, one noting that she knew she was "doing
everything I could to find them." Another parent reported that the abductor "wanted to kill me
and expected I would kill myself if he took the children, I would NOT give him the satisfaction.”
Several parents reported that missing children organizations were supportive, helping in "keeping
my hope alive." The stress takes its toll, however, and one parent wrote that "All of the above
have been temporary. Friends and family get tired of hearing about it. The only hope is in God.
In his hands. Nobody else really cares." Unfortunately, not all parents relied on positive
supports. One reported turning to "alcohol--leading to A.A."

Discussion

As the search and recovery process is largely managed in the U.S. by the left-behind
parent, its success may depend upon a combination of personal and external factors, such as the
emotional and physical health of the parent, and the economic, social and legal resources which
the parent can mobilize in the search.

For many of the parents in the current study, the costs of the search and recovery of their
child, both emotionally and financially, has been staggering. For some parents, the experience
has caused them to mortgage their homes, take out large loans, even file for bankruptcy. The
category in which most respondents spent money was in travel costs, although the most
expensive category was clearly rescuer/mercenary. In general, left-behind parents who
responded to questions about the financial cost of abduction spent an average of over $30,000 in
the search and recovery of their children.
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Just as family and friends appeared to offer abductors a great deal of support in their
actions, most left-behind parents report turning to their own families and friends for informal
emotional support. Nearly half turned to their religion for guidance and support. Others sought
help in therapy or counseling, and about one-fifth relied on prescription drugs for assistance.

Even in those cases considered “successful” (e.g., in which the child was recovered)
respondents reported high levels of frustration and anxiety, and many spent large sums of money
to facilitate the return.
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9. OBSTACLES TO RECOVERY

Obstacles Identified by Parents

In the current study, parents faced numerous obstacles in the search and recovery of their
children. In order to identify the greatest and most common obstacles, the survey asked parents
to rate a list of obstacles in terms of the level of difficulty they had caused in their attempts to
recover the child. Respondents individually rated obstacles using a scale of 1 to 10 (with 1
indicating the Aighest level of difficulty). In assembling the data, the following table shows how
frequently these obstacles were identified by parents (regardless of rating). Within each obstacle,
the table also shows the percentage of respondents that identified the obstacle as having:

u the highest level of difficuity (rated 1); and
u a high level of difficulty (rated 1-3).
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Table 33: Obstacles encountered by parents in the search and recovery of their child"

How often identified as

Percentage with highest

Percentage with high

children’s organization

an obstacle level of difficulty level of difficulty (rated
(rated 1) 1-3)

Laws of other countries 74.0% 56.1% 71.9%
Difficulty working with 63.6% 44.9% 67.3%
government agencies/officials in
foreign country
INS failure to act regarding 42.8% 36.4% 66.7%
abductor's immigration status
Lax attitude of law enforcement 72.7% 41.1% 66.1%
Ease of exiting U.S. 66.2% 52.9% 62.7%
Judge's lack of experience in 51.9% 42.5% 62.5%
international abduction cases
Lack of sufficient funds 79.2% 49.2% 60.7%
Airlines failed to release 48.0% 40.5% 56.8%
information
Lack of cooperation from 59.7% 23.9% 54.3%
foreign embassy or consulate in
uUs
American laws 75.3% 34.5% 53.4%
Federal law enforcement (FBI) 59.7% 37.0% 52.2%
Lack of uniform definition of 61.0% 21.3% S51.1%
abduction
State/local law enforcement 68.8% 37.7% 50.9%
Lack of State Department 70.1% 25.9% 46.3%
communication
Prosecutor's office 66.2% 29.4% 41.2%
Lack of cooperation from US 61.0% 19.1% 40.4%
embassy or consulate in foreign
country
Difficulty getting legal repres. 55.8% 20.9% 37.2%
Difficulties getting law 64.9% 20.0% 36.0%
enforcement to enter children
into NCIC
Lack of time 61.0% 25.5% 34.0%
Difficulties with missing 54.5% 11.9% 21.4%

" Based on 77 valid responses.
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Parents identified a number of other obstacles. Three parents each identified language
barriers and the abductor's family members as obstacles. One parent stated that there was "no
immediate information on parental kidnapping available; [in particular] . . . no national legal
assistance for international issues or information on how to get it." Another respondent stated
that "the parent[s] themselves are an obstacle through their ignorance of the law, inexperience
with politics, and naivete concerning our judicial system." One parent believed that her
"unwillingness to martyr myself" acted as an obstacle in her case.

A number of parents wrote in specific comments regarding their frustrations:

= "I have been in contact with numerous organizations and I have received the same
response from all of them. They say, 'sorry, can't do anything."

N “I have had no help in the recovery of my daughter . . . all in all, [they] treat you like you
committed a crime. They find it their place to give you lessons on how they can't help.

At least this is one thing they say that is not a lie."

U.S. Department of State Response

All but four parents responding to the survey contacted the U.S. Department of State
regarding the abduction of their child or children, and most sought assistance from the State
Department within a month of the abduction (76.3% or 74). Nineteen of these parents sought
assistance from the State Department within 24 hours of the abduction.

Those who contacted the State Department regarding the international abduction of their
child or children were asked in the survey to indicate (1) what their initial expectations were
regarding how the State Department would assist them in locating and recovering their child; and
(2) based on their experience, what they would now tell another left-behind parent to expect in
State Department assistance. Results are outlined below:
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Table 34. Left-Behind Parents’ Expectations of the U.S. Department of State

That the Department of State would:

Initial Expectation of
Respondent

Would Tell Another
Parent to Expect

Assign someone to investigate and search for your child

75.3% (70)

24.0% (18)

Refer to attorneys and investigators in foreign country

67.7% (63)

49.3% (37)

Refer you to free or low-cost legal assistance

51.6% (48)

13.3% (10)

child was abducted

Have staff which speak language of country to which your

49.5% (46)

17.3% (13)

Be familiar with international abduction issues

87.1% (81)

48.0% (36)

Provide publications about international abduction 72.0% (67) 60.0% (45)
Offer advice about strategies to use in locating and 80.6% (75) 25.3%(19)
recovering your child or children

Have knowledge about the Hague Convention and how 69.9% (65) 58.7% (44)
it applies in foreign countries

Have knowledge about the legal system in the country to 74.2% (69) 29.3% (22)
which your child was abducted

Cut off U.S. aid to countries which refuse to return 46.2% (43) 5.3% (4)
abducted children

Provide report on welfare of child 62.4% (58) 30.7% (23)
Take direct action to pick up child 65.6% (61) 8.0% (6)

Parents added the following responses regarding their expectations under the “other” category:

= "They would work with foreign governments to enforce U.S. court order and help in
getting child back."
n "That the U.S. would use more of its political power to encourage countries to assist in

recovering children."”

u "Would send all findings and reports of visits with child if they are not ordering their
return."

u "Help to fund the return of child to U.S.A."

= "Prompt action for the return of the child. Little to no help. They send a Hague

convention pamphlet and tell you not to kidnap back. Now, I say go get your child."
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"Would have enough concern to get important documents to me (i.e., a passport for MY
daughter, copy of birth certificate, etc.). I never got passport to help me take her back and
it took 11 MONTHS to get a birth certificate--is this insane or what!!"

"Negotiate with the other country to help locate and return the children and punish the
abductor.”

"I thought the State Department/U.S. Embassy would be my advocate in Jordan--no way.
It is more interested in keeping the peace--don’t rock the boat. 'It’s just a domestic
situation' I was told in the beginning."

"Enforce my American rights for myself and my son."

"Issue passports for child with ease.”

"Try and get Sweden to extradite for felony warrants from USA and return child."
"Would provide physical address of child once located."

"A firm stand on returning children to USA."

"Expected would serve as a mediator."

"Would actually do something besides hooking-up their answering machine"

"Ask FBI to ask Interpol to search for my child."

"Have people that are competent that answer the phone and head the units specifically,
including (caseworker) who is worthless."

"I expected they would be too important to help common citizen. Very compassionate
and understanding. I wish they could do more! There’s not a lot they can do with non-
Hague countries."

"I was contacted by the State Department. Did not know about them."

"No help unless you are rich!"

"Don’t expect much. It would be easier to deal with the U.S. embassy in the country
where your child is--but because of the State Department/Hague mandates everything
must go through central authority in Washington. Delay, delay, delay. For example |

wanted a welfare report on my children but it was not done--Washington (caseworker)
did not okay it."
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n "I think there is a lot more the State Department can do besides post paperwork from one
country to another."

One parent stated that she "hoped the U.S. embassy presence would shake some sense into my
former husband--but bottom line: Abductor’s don’t respect law (U.S.A)."

Perceived Biases

About three-quarters of the responding reported that they perceived facing a number of
biases from the institutions and individuals from whom they sought assistance. Parents were
presented with a list of perceived biases and asked whether they felt that any of the cultural
beliefs or biases listed negatively affected the treatment they received in attempting to locate and
recover their children. In many cases, parents indicated encountering the bias, but did not
identify the source of the bias. It should be emphasized that these responses are based on the
parents' perceptions, and there is no way to verify if these perceptions are correct.

The perceived cultural beliefs or biases listed included:
u That family abduction is simply a domestic issue (62.7% of cases)

Law enforcement, both in the United States and in the foreign country were perceived as
having this response most frequently. This included local, county, and federal (FBI) law
enforcement. One stated that the "Police detective said that if a child is taken by a parent that the
parent will take good care of the child." Another reported being told that "at least our child was
with his parent and is okay." One parent reported that "my state representative said that it was
domestic." Another parent reported this response from the ‘Unsolved Mysteries’ television
show. Two parents reported this response from the U.S. Department of State.

= Bias against searching fathers (37.3% of cases)

Over half of those parents who believed that they had encountered this bias felt that both
U.S. and foreign courts (specifically judges) favored the mother in these cases. Other sources of
this perceived bias included law enforcement, the press, and victims’ organizations.

u Race or ethnicity bias (36.0% of cases)

Responses regarding what individuals or organizations were perceived as having this bias
were split between U.S. and foreign individuals and organizations. U.S. organizations which
parents believed had expressed the bias included local police, FBI, judges, the press, and "local
townspeople." One parent stated that the "FBI agent, judges, etc. were prejudiced against Asian
Americans." Foreign organizations which parents believed had expressed a bias included foreign
consulates located in the U.S., and government officials from other countries. A few parents
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made more general statements about the biases they believed they had faced: "Islamic
culture/laws," and "Chinese belief that children don't belong to their mothers ultimately."

L Presumed unfitness of left-behind parent (24%)

All but two parents who believed that they encountered this belief indicated that it was
expressed by law enforcement (local U.S., F.B.L, or foreign). One parent each reported facing
this belief from legal aid, co-workers and the abductor's friends. Another parent reported that the
"Mexican consulate expressed that I must have done something wrong to my ex-husband.” A
parent whose child was abducted to Latin America reported that "the worst for me was the
assumption among divorce court professionals, especially mental health workers, that by
definition the searching parent is just one of those warring parents who will destroy their kids in
the process. I rarely felt believed, trusted, understood, empathized with. I found this tendency
even worse in [the U.S.]."

= Religious bias (18.7%)

Only one parent reported that they believe law enforcement expressed a religious bias. In
nearly all other reported cases, the perceived bias was expressed by foreign government officials
or representatives of religious organizations (e.g., the "Islamic Center in my community"). In
one cases, the parent reported that the "Judge used [religion] to make the abductor [appear] the
better man."

u Bias against non-custodial parents (16%)

According to all but one parent who marked this item, the courts were biased against non-
custodial parents. Second to courts were State laws and law enforcement. One parent indicated
that she felt she had encountered this bias from "all organizations."

n Victim of family violence bias (14.7%)

Parents who reported encountering this bias indicated believing that individuals were
biased in favor of the abductor who claimed to be a victim of domestic violence, or that the child
was a victim of child abuse. One parent reported feeling that the abductor's physician was
biased, while two parents believed they had faced this bias from family violence programs:
"Domestic violence [shelter] knew my wife was going to abduct our daughter and they told no
one about it." In another case, the parent was told by a shelter worker that "Women should have
a right to flee the country to protect their child if the system won't."
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n How searching parents should act in public (e.g., tearful) (12%)

Law enforcement was believed to have a bias regarding how searching parents should act
in about half of the cases where this perceived bias was indicated. Other parents believed
attorneys and the Department of State had this bias. One parent reported that "no one likes to
deal with a person suffering from an abducted child who is emotional. You have to be non-
human."

n Bias against American "lifestyle" (e.g., TV, violence) (10.7%)

The abductor's family and friends, as well as courts, judges, and government officials in
foreign countries were reported as having this bias. In one case, the parent reported that
"Colombians resent the U.S. for lots of reasons." Another parent reported that the bias resulted
from the "Chinese belief that U.S. is not a healthy place for children." More fundamental was a
bias in favor of the country's own nationals. One parent reported that "I felt the German Court
just overlooked the wrongdoing of my ex-husband because he was German and I was not."
Another stated "I was told by the French police that they were sorry but that the family had
connections and they had to be careful. His family are French aristocrats with connections to the
... French government."

About 10% of parents reported a perceived bias against working women, and four percent
of parents also reported biases against educated women, and against U.S. military and personnel
in foreign countries.

Discussion

Many of the obstacles and perceived biases identified in the current study mirror those of
Girdner and Hoff’s (1994) study, “Obstacles to the Recovery and Retention of Parentally
Abducted Children.” Obstacles identified by Girdner and Hoff included:

L Inadequacies and inconsistencies in criminal parental abduction statutes;

Lack of uniformity and specificity in State variations of the Uniform Child Custody
Jurisdiction Act (UCCJA);,

Ambiguity and inconsistency regarding the Parental Kidnapping Prevention Act (PKPA);
Lack of effective enforcement procedures;

Lack of compliance with federal laws (e.g. entering child and abductor into NCIC);
Lack of involvement and experience by law enforcement;

Lack of criminal investigation and prosecution;

Courts’ lack of knowledge and experience relating to parental abduction and child
custody jurisdiction;

Finding attorneys with expertise in parental abduction;

. Parents cannot afford expenses required to locate, recover and return their children;
. Prevailing belief that parental abduction is not a serious matter.
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In the current study, all of the items outlined in Table 33 are identified by a great number
of respondents as obstacles that they have faced in the search and/or recovery of their children.
Even "difficulties with missing children's organizations," was identified by 54.5% of respondents
as an obstacle, although only 21.4% considered it an obstacle with a high level of difficulty.
Some who reported difficulty in working with missing children's organizations listed a
frustration with privacy regulations, and a lack of follow-up on the part of the agency. One
parent wrote that "I feel guilty when I talk to them--like I need to do more."

There were six primary obstacles which the majority of respondents consistently
identified as presenting the highest level of difficulty in the search and/or recovery of their
children:

a lack of sufficient funds;

the laws of other countries;

ease of exiting the U.S,;

the lax attitude of law enforcement agencies;

the judge's lack of experience in international abduction cases;

difficulty working with government agencies/officials in foreign country.

A lack of sufficient funds was the obstacle that responding parents most frequently
identified. This may not be surprising, considering the large sums of money that parents had
reported spending in the earlier section. This perceived lack of funding, however, is related to
the other obstacles that respondents reported. Many parents who were frustrated by the
investigation being conducted by law enforcement hired private investigators to search for their
children. Others hired rescuer/mercenaries to try and recover their children. Hiring either of
these professionals was in most cases very expensive. In addition, respondents who felt
powerless when faced with foreign government officials and/or laws which did not act in their
favor may have felt that they would have been taken more seriously if they could have traveled to
the country, which in some cases was very costly. Even the telephone costs added up very
quickly. Parents who were dissatisfied with their attorneys (in the U.S. and/or in a foreign
country) may have believed that having more funds would have enabled them to hire better legal
representation.

A number of the obstacles identified may be interrelated. Government officials and
agencies in other countries may simply be following that country's laws; in this case the obstacle
may be the foreign government's laws. Some respondents reported that the difficulties they faced
in dealing with foreign government agencies and officials included language barriers; others
reported that it was a lack of concern on the part of agency personnel and officials. One parent
reported that working with the foreign government was impossible, because the "abductor
married [a] prominent citizen" in the country.
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Local law enforcement-related obstacles generally took the form of inaction. A lack of
interest in parental abduction cases, as well as general ignorance about the steps which should be
taken were reported by several respondents. One frustrated parent wrote, "Nobody knew what to
do!" The FBI also presented an obstacle to many parents, and in most cases this was because the
agency refused to take on their case. Five parents reported frustration because the FBI had "no
power in [the] foreign country."

Parents who reported the judge's inexperience in dealing with international parental
abduction was an obstacle may have referred to a number of different things, including a foreign
judge's refusal to honor existing U.S. court orders regarding custody (which the judge would not
be required to do), or an unwillingness on the part of a U.S. judge to issue protective measures
which the respondent felt could have prevented the abduction (e.g., supervised visitation).

More than three-quarters of respondents identified "American laws" as an obstacle, and
about half of respondents considered it an obstacle which presented a high level of difficulty.
This obstacle could be related to the "ease of exiting the U.S." There were eleven parents who
specifically listed the fact that parents crossing international borders with a child do not need to
verify custody and/or permission from the other parent to do so as a major obstacle.

Parents’ responses regarding their expectations regarding the actions of the U.S. |
Department of State clearly demonstrate a high level of frustration. Additionally, some ;
comments indicate that even after having been through the process, many parents do not fully
understand the procedures of state, federal and international law. Information regarding where
responsibilities lie and how to communicate with agencies, involved in parental abduction cases
appears to be very difficult to access.

A number of parents also believed that they had encountered biases when dealing with
some of the above individuals and institutions (law enforcement, judges, and
government/agencies officials in foreign countries). In all likelihood, this increased the
perceived difficulty level of the obstacle.
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10. COURT REMEDIES - HAGUE AND NON-HAGUE

The Hague Convention on the Civil Aspects of International Child Abduction (Hague
Convention), ratified by the United States in 1988, is an international treaty. It is currently in
effect in 497 countries and its purpose is to expedite the return of children to the country with
jurisdiction to determine custody. Each country which is party to the Hague Convention is
required to appoint a Central Authority responsible for receiving and transmitting petitions for
the return of a child, and trying to locate children alleged to have been abducted or wrongfully
retained in its country. (See Chapter 3 for the survey of central authorities.)

About one-third of parents who responded to the survey filed an application under the
Hague Convention:

Table 35. Did left-behind parent file application under Hague Convention?
Number of | Percent of

cases cases
Yes 35 36.8%
No, because country child was abducted to was not a 54 56.8%

party to Hague at the time
No, did not know of Hague Convention 3 3.1%
| No, chose to pursue other remedies 3 3.1% |

’As of November 30, 1999, the Convention applies in 57 countries. (The Convention takes
effect in three additional countries on January 1, 2000). For a list of U.S. treaty partners, see
footnote 3 in Chapter 1.
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For those that did file applications, the point at which they learned about the Hague Convention
varied:

Table 36. How long after abduction occurred did you learn
about the Hague Convention?*
Number of | Percent of
cases cases

Already knew about it 3 9.1%
Within first week of abduction 8 24.2%
8 to 30 days after abduction 4 12.1%
1 to 3 months after abduction 5 15.2%
4 to 6 months after abduction 6 18.2%
7 to 9 months after abduction 3 9.1%
10 to 12 months after abduction 4 12.1%

> I -
Two missing cases.

Table 37. How did left-behind parent first find out about the Hague Convention?
Number of | Percent of
cases cases

Attorney 7 20.0%
Missing children's organization 12 34.3%
Police (law enforcement) 2 5.7%
U.S. State Department 8 22.9%
| Other 6 17.1%

“Other” included district attorney and private investigator.
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Hague Application Submission

All but four left-behind parents submitted their Hague applications directly through the
U.S. Central Authority (the U.S. Department of State) only. Two parents submitted their
applications directly to the foreign central authority only, and two parents submitted it through
both central authorities. More than half of the left-behind parents reported that they submitted
their application within 6 months of the abduction:

Table 38. How long after abduction occurred did you
submit your Hague application?’
Number of | Percent of
cases cases

Within 1 month of abduction 7 21.9%
1 to 3 months after abduction 10 31.3%
4 to 6 months after abduction 5 15.6%
7 to 9 months after abduction 4 12.5%
10 to 12 months after abduction 2 6.3%
Over 1 year after abduction 4 12.5%

" Three missing cases.
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Of those who submitted a Hague application, 62.1% (8) reported experiencing barriers to
being able to promptly complete the application. These barriers included:

Table 39. Barriers to completing Hague application
Number of | Percent of
cases cases

Instructions/forms difficult to understand 7 38.3%
Had to get legal documents translated 11 61.1%
Had to get certified court order® 8 44.4%
Had to make repeated calls to State Department 15 83.3%
Other barriers 9 50.0%

Other barriers, according to one parent, included "stress, fear, [being] uneducated." Another
parent stated he "didn't understand that you needed the child's exact location to enact the Hague."

A total of 12 different countries received Hague applications from left-behind parents
responding to the survey. The countries with the highest number of applications reported were
Mexico and France:

8Violation of a custody order is not a prerequisite to invoking the Hague Convention. While
providing a copy of a custody order may help support an applicant’s claim that his/her custody
rights were violated, the absence of a custody order, whether certified or not, ought not be a
barrier to invoking the Convention.

2-73



Table 40. Countries which received Hague applications®
Number of | Percent of cases
cases

Mexico 7 20.0%
France 5 14.3%
Germany 4 11.4%
Canada 3v 8.6%
Australia 3 8.6%
Sweden 2 5.7%
New Zealand 2 5 7%
The Netherlands 2 5.7%
Israel 2 5.7%
Greece 2 S7%
United Kingdom 2 5.7%
Honduras 1 2.9%

The parent originally submitted an application to Canada, but 1.5 years later the child was located in Mexico and the
application was forwarded to that country.

Twenty (57.1%) of those parents who submitted a Hague application had the application
accepted by the foreign central authority. An additional 28.5% (10) reported that their
application was not accepted by the foreign central authority. The remaining 14.2% (5) either
were still waiting for a response from the foreign central authority or had recovered their child
prior to receiving a response. Some parents were confused by the entire process:

= "I was never informed of what was going on and was told not to come to the country.”

= "I never heard from them."
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The eight parents who reported that their application was not accepted indicated that the
central authority gave them the following reasons for the rejection:

Table 41. Why was Hague application not accepted?*
Number of | Percent of cases
cases

Child abducted prior to country adopting Hague 2 18.2%
Convention

Country or region of country not part of Hague 1 9.1%
Convention

Other reason 5 45.5%
No reason given 3 27.3%

Ten valid cases; respondents could answer more than one.

Parents whose application was not accepted for "other" reasons described these reasons:

n "[Blecause abductor bribed them to say they were unable to locate my sons!"
= "State Department did not fax complete document to Greek authorities."
n "No central authority established." [Honduras]

About half of the parents who reported that their application was accepted indicated that a
court hearing before a judge was the procedure used in the other country to determine the country
of habitual residence. Six others (31.6%) reported the procedure to be a judicial review of the
application without a hearing. The remainder (15.8%) did not know.

Only 33.3% of parents were offered or referred by the foreign central authority to low-
cost or free legal assistance and representation for the Hague proceeding. Most (55.6% or 10)
were told that it was not available; 2.1% (2) were told they were not eligible under the income
criteria.
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Fewer than half (40%) of those in which the procedure was a court hearing actually

attended the Hague hearing in the foreign country. Reasons that the rest did not attend included:

Table 42. Why didn't you attend the Hague hearing?*

Number of | Percent of

cases cases
Could not afford airfare/cost of staying in country 3 50.0%
Could not get time off work 1 16.6%
Not enough notice to make arrangements 3 50.0%
Attorney advised me not to attend; no need 2 33.3%
Other reason 3 50.0%

" Respondents could answer more than one item so totals may equal more than 100%.

Eighty percent (4) of those who remained reported that their attorney attended the hearing

in their place. Another parent reported that "I had written evidence presented to the Judge [in

Mexico] through the State Department.”
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Hague Proceeding

Overall, 60% of parents (12) reported that they had legal representation for the Hague
proceeding. Fifteen percent (3) reported not having legal representation, and 20% (4) were still
awaiting the start of the proceeding. For those cases in which the proceeding was a judicial
hearing, parents also reported that the following individuals attended:

Table 43. Who attended the Hague hearing?
Number of | Percent of
cases cases

Attorney of left-behind parent 10 83.3%
Abductor 7 58.3%
Abductor's attorney 7 58.3%
Child or children 1 8.3%
Members of abductor's family 2 16.7%
Staff of foreign central authority 2 16.7%
Other individual 2 16.7%

“Other” includes therapist, private investigator, and spouse of the abductor.
Those that submitted testimony for the hearing included:

Left-behind parents (62.5% or 5);
Abductors (50% or 4);

Friends/family of the abductor (37.5% or 3);
Law enforcement (12.5% or 1); and

Others (37.5% or 3).
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Content of the Hasue Hearing

At the Hague hearing, the court must determine whether the child has been wrongfully
removed or retained within the meaning of the Convention. This is not meant to be a hearing on
the best interests of the child. Nor is a decision to return (or not return) a child under the
Convention to be taken as a decision on the merits of custody. Parents who attended the Hague
hearing reported that, during the hearing, the judge allowed testimony on the following topics:

Table 44. Non-jurisdictional testimony allowed by Judge during Hague hearing
Number of | Percent of
cases cases
Allegations of child abuse and neglect 2 22.2%
Allegations of domestic violence 4 44.4%
Parenting practices of either or both parents (other 2 22.2%
than abuse allegations)
Arguments of raising child in U.S. vs. other country 5 55.6%
U.S. culture vs. culture of other country 2 22.2%
Religious upbringing of child 1 11.1%
Other testimony related to interests of child 5 55.6%
Other non-jurisdictional testimony 4 44.4%

Most parents who indicated there was non-jurisdictional testimony submitted reported that the
testimony was biased against them:

L "Any and all statements made by abductor was [sic] accepted as presented--without any
verification or challenge."”

u "Abductor made accusations of domestic violence with her mother lying for her."

. "[H]earing was in French without a translator. Pediatrician's statement that my son was
having nightmares due to my attempts to return him home."

One parent who attended the Hague hearing stated that it ". . . was not in English.

According to my second attorney it was a mocking of me. And my attorney was very bad to let
it happen.”
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In one case, the left-behind parent (with the assistance of a missing children's
organization) herself submitted non-jurisdictional evidence for the Hague hearing which
included:

= "[W]ritten evidence on the reason my daughter should not be raised in Mexico by the
abductor: Domestic abuse. . . My daughter or the abductor had no ties to Mexico . . . also
the abductor's unstable behavior and the fact that he took a 2 and '4 year old away from
everyone that loved her. There was so much evidence against the abductor. 1 was afraid
Mexico might say the abductor and child have lived in Mexico over a year and that's
where they should stay if they wished to."

Some of the testimony unrelated to jurisdiction may have been offered as part of a 13(b)
defense in the Hague case, e.g. abuse allegations. Other topics, such as the merits of raising
children in the U.S. versus another country, have no valid basis for being raised in a Hague return
case.

Hague Qutcome

Of those 16 cases in which a Hague proceeding had taken place, just over one-third
(37.5% or 6 cases) had resulted in the court ordering that the child return to the U.S. Other
outcomes were as follows: ‘

Table 45. Hague proceeding outcomes
Number of | Percent of
cases cases
Court ordered child returned to U.S. 6 37.5%
Court denied petition for return 4 25.0%
Court awarded custody to abductor 2 12.5%
Other outcome 4 25.0%

Other outcomes included 3 cases in which the court awarded temporary custody to the
abductor pending a later court proceeding. In another case, the left-behind parent reported that
the Greek judge overseeing the Hague hearing "stated that if I didn't settle [with the abductor] I
would lose my daughter completely." The settlement stipulated that the child would remain in
Greece for at least three more years.
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Non-Hague Court Proceedings

Parents for whom the Hague convention is not an option may attempt to pursue the return
of their child in the courts of the country to which the child was abducted. For the majority of
parents who responded to the survey (66.7% or 62 cases), the Hague Convention was not an
option because the destination country was not a party to the Hague at the time of the abduction.
Twenty-one (33.8%) of these parents sought a court order in a foreign court. This is 21.6% of
the entire sample of respondents.

Countries’ in which parents sought foreign court orders in Non-Hague proceedings
included:

El Salvador (2);
Israel (2);

Pakistan (2);

the Philippines (2);
and South Africa (2).

One parent each sought a court order in: Colombia, Czech Republic, Dominican Republic, India,
Italy, Mexico, Morocco, New Zealand, Syria, Turkey and Uruguay. Parents' goals and outcomes
in seeking a non-Hague court order are outlined in the table below:

%Israel, South Africa, the Czech Republic, and Mexico are parties to the Hague Convention,
but abductions occurring prior to the date of or accession are not covered by the treaty.
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Table 46. Parents who sought court order in foreign countries
Number of Percentage who

parents who were granted
sought order their request

Requested that the court order the 15 86.6%

child's pick-up

Requested that the court grant custody 13 61.5%

to left-behind parent

Requested that the court enforce their 11 81.8%

U.S. custody order

Requested that the court order the 10 80.0%

child's return

Requested that the court grant 7 28.5%

visitation

Discussion

Indications are that the Hague application process continues to be confusing for many
left-behind parents, and that a lack of communication between the parent, the foreign central
authority, and the U.S. Department of State is often the reason given for this confusion.

About half of the respondents who submitted Hague applications reported that the foreign
central authority accepted the application. An extremely small number of parents were referred
to low-cost or free legal assistance and representation, and fewer than two-thirds of parents report
having legal representation for the Hague proceeding. These numbers corroborate parents' earlier
concerns regarding having adequate funds for the search and recovery of their children.

In a little over half of the Hague cases, the proceeding used to determine habitual
residence was a court hearing before a judge. In fewer than half of these cases parents actually
attending the court hearing. While most who did not attend were represented by an attorney or
official at the hearing, a lack of funds and/or inadequate notice resulted in their missing the
hearing.
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Parents' reports on their Hague experiences point out the inconsistent implementation of
the Hague Convention in different countries. This finding is supported by the survey of central
authorities described in Chapter 3. Some parents had very positive experiences in which legal
assistance was provided, ongoing contact was maintained by the central authority, and
proceedings were scheduled and conducted quickly. Others describe a slow, confusing process
during which parents must endure allegations of abuse, and are forced to defend their lifestyle
and culture to a foreign court. Half of the respondents who attended a Hague hearing reported
that the judge allowed non-jurisdictional testimony at the hearing, some of which may have
related to Hague defenses, but some which clearly did not.

On the face of it, parents who pursued a return of their child through non-Hague courts
appeared to be more successful than those who sought a return of their child through a Hague
proceeding. Eighty percent of non-Hague cases in which a return was requested were granted by
the court, compared to about one-third of Hague cases. Courts in non-Hague countries also
granted custody to the left-behind parent in 61.5% of cases in which 1t was requested, and
ordered the child's pick-up in 86.6% of cases in which it was requested.

The samples are small at this point and it is unclear how representative they are of other
Hague and non-Hague cases. Of the entire sample of 97 respondents, only 35 replied that they
submitted a Hague application for return and only 21 responded that they petitioned the foreign
court in a non-Hague country.

Reasons for the difference in court outcomes may have several explanations. Courts in
non-Hague countries may base their decisions on other factors, such as the best interest of the
child. Another explanation may be that those cases which were pursued through non-Hague
courts were less problematic than the Hague cases, and that judges were better able to make a
decision, particularly if child endangerment was a consideration. External factors may have also
contributed to the court decision in a non-Hague country. If the abductor had entered the
country without documentation, or was engaged in illegal activity, the court may have been less
likely to rule in his or her favor.

1t is very important to note that, despite these results, actual child return rates for cases
which were pursued in courts in non-Hague countries, when compared to those pursued in Hague
proceedings were almost exactly the same (36.8% compared to 37.5%). In other words, just
because the court in the non-Hague country ordered the return of the child, this does not mean
that it actually occurred.
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12. RESOURCES USED TO SEARCH FOR AND RECOVER CHILD

In looking for their children, parents answered that they had contacted the following individuals
and organizations shortly following the abduction incident:

Table 47. Sources from which parents sought assistance while
trying to locate and/or recover abducted child
First 24 hours First month
(Percent of cases) (Percent of cases)
Own family 75.5% 5.7%
Own friends 60.6% 17.0%
Family of abductor 46.8% 28.4%
Friends of abductor 41.5% 28.4%
Police/sheriff or other law enforcement 79.8% 15.9%
Attorney in U.S. 51.1% 37.5%
Courts in U.S. 31.9% 56.8%
U.S. Department of State 20.2% 62.5%
Prosecutor 16.0% 64.8%
Federal Bureau of Investigation (FBI) 16.0% 62.5%
U.S. embassy/consulate in other country 10.6% 58.0%
NCMEC 20.2% 67.0%
State missing children clearinghouses 9.6% 51.1%
Missing child non-profit orgs. 13.8% 62.5%
Schools 17.0% 31.8%
Bureau of vital statistics 4.3% 26.1%
Foreign embassy/consulate in U.S, 12.8% 48.9%
Private investigator 7.4% 37.5%
Rescuer/mercenary 2.1% 25.0%
Courts in other country 2.1% 21.6%
Psychics 1.1% 19.3%
Attorney in other country 4.3% 29.5%
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Initial Contact with Law Enforcement

Law enforcement is often the first avenue of assistance that left-behind parents turn to
when their child has been taken. Hatcher and Brooks (1994) discovered that parents whose
children had been abducted by the other parent called law enforcement first in 90.2% of cases,
and usually within twenty-four hours of their initial concern (61.6%). Families also reported
calling NCMEC (41.2%) and relatives of the abductor (29.4%) for initial assistance.

Using the data collected in the NISMART study, Plass, Finkelhor, and Hotaling (1995)
found that parents reported that they contacted the police in about 40% of the cases (about
141,000). This indicates a higher reporting rate than in other family crimes such as domestic
violence (Plass, et al., 1995). Results also indicated that parents were more likely to contact
police if the child was actually taken, the abductor threatened to prevent any contact with the
child, or an attempt was made to conceal the location of the child. These studies primarily
looked at domestic abductions.

In the current study, most parents contacted law enforcement immediately (within two
hours):

Table 48. How long after your initial concern did
you contact law enforcement?
Frequency of Percent of

response Cases
Immediately (under 2 hours) 56 60.9%
2 to 12 hours after abduction 11 12%
13 to 24 hours after abduction 10 10.9%
2 to 3 days after abduction 10 10.9%
4 to 7 days after abduction 3 3.3%
8 days to 2 weeks after abduction - -
3 to 4 weeks after abduction - -
More than 1 month after abduction 2 2.2%

Making a report to law enforcement does not ensure they will respond. Collins, Powers,
McCalla, Ringwalt and Lucas (1993) surveyed both left-behind parents and law enforcement
personnel and learned that, rather than handling these cases themselves, the police refer many
cases to family court, prosecutors, and social service agencies. This response is consistent with
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law enforcement agencies' traditional reluctance to get involved in cases perceived as being
domestic or civil in nature. Forst and Blomquist (1991) found that police pay more attention to
stranger abductions, tending not to take parental abduction cases as seriously unless substantial
information about sexual or physical abuse is evident. In addition, the ratio of police reports of
runaways to those of family abductions is fifty-three to one, and only 27% of 1,060 law
enforcement agencies surveyed across the country had written policies or procedures for
handling parental abductions (Collins, et al., 1993). Sedlack, et al. (1996) found that the three
factors which most often influence whether law enforcement will take a report are:

= existence of a custody order (60%);
u endangerment of child (52.1%); and
= joint custody (50.3%)

In the current study, many parents were less than satisfied at the initial law enforcement
response in the current study as well. About two-thirds of the respondents reported that the law
enforcement official they first spoke with regarding their case told them at least one of the
following:

u the child had to be missing for a prescribed period of time before law enforcement would
take action (38.4% of cases);

= they would not take case information because they saw the abduction as a domestic
situation (33.7% of cases);

= that the left-behind parent needed to have a custody order before law enforcement action
could be taken (48.8% of cases);

= that they could not take action because the abduction was not a violation of state criminal
law (33.7% of cases);

= that they could not do anything unless there was evidence the child was taken out of state
(31.4%).

Eleven parents added their own comments about the police response, including:

= "Told me to go home, wait at least a week. He'll probably bring the child back by then."
= "As a male parent my complaint was not taken seriously."
= "Since my ex-husband lived in one county, and I in another, and [the] abduction took

place in a third county, there was a problem with jurisdiction."”

= "They took the report, but did not investigate it immediately."
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= "Couldn't take action because case was pending in domestic court and couldn't be
declared missing until [abductor] didn't show up for court.”

u "*Your child's not missing, lady, you know where he is; he is with his father.”"

u "That they could not do anything . .. because the kids left to Mexico."

. "[Police] felt the abductor was still in U.S. I felt otherwise and was unfortunately
correct."”

Six parents reported a very positive initial response from the law enforcement agency, including
comments such as:

u "Police Department told me everything that I needed to do and verified that [the abductor
and child] had left the State of Maryland . . . within a matter of hours."

= "Law enforcement officer tried to do everything possible that system allowed to find my
daughter."

= "They told me immediately to get a temporary custody order and also sent faxes to
Copenhagen and Manchester, England airports to check for the abductor's and my chiid's
arrival."

= "Considered child missing from the very beginning.”

One parent reported a mixed response:

u "I first contacted [county] sheriff's department. They gave me a phone number to call on
Monday, because they couldn't do anything on the weekend. I then called [a different
county's] sheriff's department and they filled out two missing person reports and put them
on the [NCIC]."
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Initial Contact with Attorneys

Many parents also contacted an attorney shortly following their concern that an abduction
had taken place. About one-third (34 or 39.5%) contacted the attorney immediately (within 2
hours). The following chart shows the length of time between concern and contact:

Table 49: How long after your initial concern did you contact an
attorney?
Frequency of Percentage
response

Immediately (under 2 hours) 34 39.5%
2 to 12 hours after abduction 14 16.3%
13 to 24 hours after abduction 15 17.4%
2 to 3 days after abduction 7 8.1%
4 to 7 days after abduction 6 7.0%
8 days to 2 weeks after abduction 2 2.3%
3 to 4 weeks after abduction 1 1.2%
More than 1 month after abduction 7 8.1%

When parents were later asked to report whether they had used attoreys in the U.S.; attorneys in
a foreign country; private investigators, and/or rescuers/mercenaries in trying to search for and
recover their child, by far the largest group reported using an attorney in the U.S.:

Table 50: Professionals used by parents to search for and recover their abducted
children
Number of Percent of
cases cases
Attorney in the United States 84 87.0%
Attorney from other country 53 54.6%
Private investigator 54 55.6%
Rescuer/Mercenary 21 21.6%
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The way in which parents learned of professionals to contact with family and friends playing a

major role as referral sources:

Table 51. How did parents locate the professionals used?
Attorney in Atty in other Private Rescuer/
U.S. country Investigator Mercenary
Already had 38.7% 1.8% - -
Fami]y 4.0% 16.4% 13.2% 15.0%
Friends 12.0% 7.3% 20.8% 15.0%
Attorney in U.S. 9.3% 9.1% 15.1% 5.0%
Attorney in other country 1.3% - 3.8% -
Prosecutor 5.3% 10.9% 1.9% -
U.S. Dept of State - 14.5% - .
U.S. Embassy/Consulate - 14.5% - 5.0%
Missing children's 1.3% - 7.5% -
|[ organization
Phone book 2.7% 1.8% 11.3% -
Private investigator - - - 10.0%
Other left-behind parents 1.3% 5.5% 5.7% 20.0%

’ This represents one case. The referral came from the U.S. consulate. The child has not been returned.

According to parents responding to the survey, the level of knowledge about international
parental abduction varied widely among these professionals. In general, left-behind parents
considered rescuers/mercenaries to be the most knowledgeable professionals, while the least

knowledgeable were attorneys in the U.S. The following table outlines level of knowledge for
all four groups of professionals:
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Table 52: How knowledgeable were the professionals you used?

Little or no Some Moderate Great Very great
knowledge | knowledge | knowledge | knowledge | knowledge

Attorney in the 55.6% 18.5% 12.3% 4.9% 8.6%
United States
Attorney from 28.6% 21.4% 21.4% 19.6% 8.9%
other country
Private investigator 32.7% 29.1% 20% 14.5% 3.6%
Rescuer/Mercenary 7.7% 15.4% 19.2% 15.4% 42.3%

As rescuer/mercenaries were hired specifically for their knowledge about parental
abduction and re-abduction strategies, these results may be skewed. Attorneys and private
investigators cover a more general field, so the expectation is that, as a group, they would be
less specialized in the area of parental abduction than rescuer/mercenaries, some of whom
operate outside of the law.

Discussion

The Missing Child Act of 1982 and the National Child Search Assistance Act of 1990
require that law enforcement agencies take a missing child report and enter information on that
child into the National Crime Information Center's (NCIC) computer without a waiting period,
regardless of whether the abduction constitutes a criminal violation. Left-behind parents
surveyed by Hatcher and Brooks (1994) reported that 55.8% of law enforcement agencies
entered the child's name in NCIC during the first week after their children's abductions.
However, almost half (14) of the missing child state clearinghouses surveyed by Girdner
(1994c) reported that, in practice, law enforcement personnel inaccurately believe that there
must be a violation of the state parental abduction statute before they are required to enter a
parentally-abducted child into the NCIC. Most identified an alternative agency as authorized to
make an NCIC entry. In one-third of the states no entry was made if the designated law
enforcement agency failed to make an entry (Girdner, 1994c).
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The current study’s findings reinforce the contention that law enforcement’s response to
these cases is often inadequate. The research available indicates that law enforcement personnel
are more likely to respond to those cases of parental abduction considered to be more "serious",
including cases where there is an existing sole or joint custody order (Sedlack, et al., 1996). It
may also include cases in which the child is taken out of state, and/or the child is concealed
(Finkelhor, et al., 1991 and Girdner, 1994c). A police response is more likely if a court order
delineating custody had been issued in the state of the abduction, and the existence of a
restraining order prohibiting the removal of the child from a state doubles the number of states in
which police would undertake a search (Girdner, 1994c).

Other factors which may prompt a high priority police investigative response are cases in

which the child is in danger (Sedlack, et al., 1996), there is a family history of abusing the child,
or the child has special medical needs (Collins, et al., 1993).
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12. WAYS IN WHICH INDIVIDUALS AND INSTITUTIONS WERE HELPFUL

Assistance for the Search and Recovery of Children

Throughout the search for their children, parents reported turning to a number of different
sources for assistance of all types. Those individuals and organizations which provided

significant assistance to parents included:
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Table 53: Who or what organizations provided significant assistance
in the search and/or recovery of your child??
Number of Percent of

cases cases
Your family (e.g., parents, siblings, other children, current spouse) 67 73.6%
National Center for Missing and Exploited Children (NCMEC) 53 58.2%
Your friends and/or neighbors 40 44.0%
Missing children’s non-profit organizations 38 41.8%
Courts in the United States 35 38.5%
Attorney in the U.S. 34 37.4%
U.S. Embassy/Consulate in other country 34 37.4%
U.S. Department of State 34 37.4%
Federal Bureau of Investigation (FBI) 31 34.1%
Private investigator 30 33.0%
Police/Sherift 29 31.9%
Attorney in other country 25 27.5%
Prosecutor 25 27.5%
State missing children’s clearinghouse 19 20.9%
Co-workers 17 18.7%
Foreign embassy/consulate in U.S. 17 18.7%
Non-family members of abductor’s ethnic community 15 16.5%
Abductor’s family 14 15.4%
Abductor’s friends and/or neighbors 13 14.3%
Schools 11 12.1%
Social service professionals 11 12.1%
Clergy 10 11.0%
Central Authority in Hague country 10 11.0%
Courts in non-Hague country 9 9.9%
Bureau of vital statistics 6 6.6%
Government offices/officials in non-Hague country 5 5.5%
Courts in another country under the Hague 4 4.4%

* Six parents did not respond to this question. Totals equal more than 100%.
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The survey sought to learn the diverse nature of assistance that parents had received.
Emotional support, information or advice about international abduction, and information or
advice about legal issues were the types of help reported most often:

Table S4: Type of help or support received in search
Number of | Percent of
cases cases

Emotional 80 86.0%
Information or advice about international abduction 71 76.3%
Information or advice about legal issues 60 64.5%
Help in locating the abductor of your child 43 46.2%
Financial help (gifts, loans) 37 39.8%
Flexible or lightened schedules at work 29 31.2%
Household/child care assistance 7 7.5%

Most parents also included narrative descriptions of the ways in which different institutions and
organizations had been helpful in the search for their child. These responses are described
below.

Law Enforcement

Police or Sheriff in the U.S.

The nature of the help from local law enforcement (police and sheriff) ranged widely. All of the
parents who responded to this question indicated that law enforcement issued arrest warrants,
and/or conducted an investigation into the location of the child and abductor. Parents reported
different levels of satisfaction with the law enforcement response, however. Some described a
very positive response:

= “County sheriff requested telephone log subpoena and arrest warrant.”

= “Local cop did a lot of work contacting FBI, [state law enforcement], court appearances,
and more until extradition.”

u “One detective was very helpful.”
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u “Understanding and they did everything needed.”

n “Immediate response to our call through investigation.”
u “Knew child, so [they] acted fast.”

. “Very fast, sympathetic.”

= “Helped contact other organizations.”

. “Never gave up.”

One parent described the creative resources utilized by law enforcement in her case:

. “Initial patrol officer used Greek donut shop contacts to find out ex-husband’s
whereabouts.”

Other parents were frustrated by the less than intense involvement of law enforcement:

= “Just took report. Sent it to DA’s office.”

= “After original problems, they got information re-entered into NCIC.”
n “Took report.”

= “Came to house and filled out papers.”

L “Difficult to get reports from them.”

m “Helpful but they could only do so much because of prosecutor.”

Federal Bureau of Investigation (FBI)

Sixteen parents found the FBI to be quite helpful in their cases. For these cases, the FBI
was generally involved in obtaining a U.F.A.P. warrant, and assisted with location of the
abductor and child. Specific comments regarding the help received by parents included:

u “They located the country that [the abductor and child] were in.”
= “Agents have done much work.”
n “U.F.A.P. warrant--made arrest.”
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= “They questioned [accomplice] and went to Germany.”

» “U.F.A.P. warrant issued and referred to Interpol.”
L “Agreed to go to Mexico.”
u “I believe [the FBI agent] tried. It was slow. Abductor and father’s rights group . . .

made FBI think abductor was in U.S.”
u “Every way--personal, counseling, above and beyond.”

Five parents were very unhappy with the response from the FBI:

= “Refused to help.”
m “Not helpful”
m “No help. Trite answers.”

Other responses were mixed:

= “One supportive individual, the rest were jerks.”
n “Slow getting into the case, but they worked on it.”
Interpol

The help from Interpol was generally perceived as an extension of FBI assistance. In 7
cases, Interpol worked to locate the child and abductor:

~ “Matched telephone number to address.”

. “Contacted son’s school.”

u “Located child in foreign country (verified address).”
= “Very good, accurate information.”

In one case, the parent indicated that Interpol “helped after [a congressman] asked them
to.” Three parents noted that they requested but received no help from Interpol.

Police in Foreign Country
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The assistance that parents received from law enforcement in the foreign country ranged

from basic assistance to a high level of involvement:

“Helped in locating and jailing abductor.”

“Did initial check on children’s welfare.”

“Gave me information about abductor’s whereabouts.”

“Went to husband’s family and looked for son.”

"Police searched home in U.K. where child may have been."

“Found abductor, took into custody and returned child.”

“Took my child into protective custody; guarded my hotel with an automatic weapon.”

Several parents were frustrated by the process in the foreign country. One parent

indicated the police would help “only if you have money.” Another indicated that law
enforcement “‘just said that the family had connections.” A parent who did receive some help
noted that “only certain individuals ordered by political types assisted me a little.”

Prosecutor and Courts

Prosecutor in the U.S. :

Three parents commended the prosecutor on the immediate action taken:
“Sought extradition and prosecution immediately.”

“Miami State’s Attorney’s office did its job well and quickly.”

“Tried to get federal warrants; got state warrants.”

“Distributed posters, [got] first lead on family . . . wrote letter in [sic] our behalf to the
State Department.”

Eight parents stated that the Prosecutor filed charges against the abductor, although some

comments suggested that parents felt the Prosecutor could have been more helpful:

“Finally agreed to file charges.”

“Not helpful but finally did bring charges against kidnapper.”
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Two parents whose children were abducted from California praised the D.A. Investigator
who was assigned to their cases:

n “Investigator served on task force and prosecuted the case,”
u “D.A. investigators have done much work.”
The prosecutor also provided emotional support for parents:
u “Never gave up.”
u “Supportive, encouraging. Kept my energy up for helping myself.”
Attorneys
Attorney in the U.S.
Comments indicated that the attorneys hired in the U.S. by parents had a range of
experience and ability in dealing with parental abduction cases. As one parent stated, "one was

helpful, one was not." Attorneys were used to file court documents in the U.S. and communicate
with attorneys in the foreign country:

L "Bank subpoenas, tort, contempt in family court.”

n "Got a temporary custody order, very fast, moved the Hague Convention--winning the
battle."

L "Helped with paperwork and with finding attorney in foreign country."”

= "Faxing legal documents to other countries and speaking to lawyer there."

Despite the fact that their attorneys were (as one parent reported) "totally inexperienced
in matters of international abduction," two parents praised their attorneys' initiative in educating
themselves quickly:

= "He had not had a case like this [before], but through research he became more
knowledgeable."
= "Contacted State Department on my behalf; learned Hague Convention quickly."
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Two parents who were unable to afford attorneys reported getting pro bono information
over the telephone:

n "Instructed me on how to naturalize all my Maryland documents . . . over the phone,
wonderful."
n " Attorneys who had experience but who wouldn't take my case because I couldn't afford

an attorney [gave] quick, two-minute advice that was often good advice!”

Attorney Used in Foreign Country

Fourteen parents indicated a positive opinion regarding the nature of the help received
from the attorney they used and/or continue to use in the foreign country. As expected, the
nature of the help received was primarily legal:

“Understanding of foreign law.”

“Information about the law there.”

“Got hearing successfully handled.”

“Filed writ of habeas corpus.”

“Helped arrange meeting with child and explained Sweden’s legal system.”
“Located and sued the abductor.”

“Very helpful investigating Hague documents.”

Two parents highly commended their foreign attormeys:

u “My hero. My savior. Took on my case as a cause. Still defending my interests down
there. Brilliant, highly respected, top of his field. I’d still be down there if it weren’t for
him.”

u “He is doing everything in his power to return the child to the U.S.”

Government Institutions and Officials

U.S. Department of State and U.S. Embassy or Consulate in foreign country

The Department of State and U.S. embassies provided assistance in terms of information
about the process of filing a Hague application and/or the laws of the country to which the child
had been abducted. Some provided parents with referrals. Specific comments included:

u "Explained what will happen.”
. "Good communication."
L "Assigned someone to my case in that country."
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"Getting information re: laws in Pakistan."

"Helped with Hague treaty for Canada.”

" Assisted with Hague Convention applications."

"Got me an appointment with Greek District Attorney."”
"Referred to attorney; legal advice."

The Department of State also provided help with passports:

= "Passport services very helpful.”
L "Revocation of passport.”

One parent indicated that the Department of State "told the [foreign] Central Authority it
was okay to honor my custody papers."”

American embassy personnel also provided or arranged welfare and whereabouts checks:

"Conducted a few home visits."

"Found whereabouts of my daughter."

"Helped arrange a meeting with child. Explained how Sweden's legal system worked."
"Verified location and well-being."

"Gave advice, kept in touch, called family in Iran.”

Six parents indicated that the embassy or consulate staff they communicated with were
both helpful and sympathetic:

n "Helped to pick up son, process papers and get on plane to leave Mexico. Also helped in
interviewing children."

"The most helpful. Kept child overnight and met my plane."

"Extremely helpful. Kept me informed."

"Kept me informed of the law and the family. They were extremely helpful.”

"Still helping."

One parent reported that the U.S. Embassy was "quite helpful, but I went to grad school
with the Ambassador."

Parents who were marginally satisfied with the Department of State and/or U.S. Embassy
response also wrote in comments. One parent indicated that the embassy "[a]cted like they
wanted to help, but only for show because 1 had [a] U.S. Senator . . . on my side." Another
reported that the embassy was "very slow but tolerated my questions and finally did help me
after I badgered them."
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Parents who were dissatisfied also reported their feelings and experience:

"No help. Said they were sorry about son."

"They said they could not help."

"Said hands were tied. NO HELP!"

"Slow to respond. Did not locate children.”

"Zero."

"Worthless."

"Useless. Work actually. They make you feel like [expletive]."
"No comment until I have my daughter back.”

Foreign Embassy/Consulate in U.S.

Help received by parents from the foreign embassy or consulate in the U.S. was minimal.
Some help was provided with passport and/or visa inquiries:

= “Checked on passports.”
u “Notarized documents.”
u “Only with information on visa issuance practices.”

In one case, the consulate provided a referral:

u “Got me in touch with police in Indonesia.”

Six parents indicated they received a negative response:
“They said they could not help.”

“Said hands were tied.”

“Too far away from their country.”
“Did not want to get involved.”

Foreign Central Authority

Comments were mixed. Some parents commended the central authority in the other
country for their action:

n "Responded timely. Forced abductor to reply to court hearings."”
= "Translated my documents and ordered my child into protective custody."
m "Is still helping.”
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One frustrated parent stated that "they won't do anything unless you carry them to the
child. Comments on the interaction with staff at the central authority ranged from
"very easy to deal with" to "inept and rude."

Foreign Court acting under the Hague Convention

There was also mixed reaction to the court acting under the Convention. One parent
reported that the court hearing the Hague case ordered the airline "to disclose [the] passenger
list." A parent whose child was abducted to France reported that the court "collected my
statements then denied extradition after two years of correspondence.” A parent whose child was
abducted to Mexico stated she is "still waiting" after two years.

Foreign Government Officials (non-Hague country)

In general, the comments made by parents were negative:
"Not interested. Dad has all the rights."

"Sadly they cannot do anything with a dual citizenship."

"Language barrier--couldn't communicate."
"Only personal contacts were helpful.”

Foreign Court (non-Hague country)

Parents who pursued court action in a non-Hague country had mixed reports on their
experience:

L "Fair, slow (for everyone) and a positive outcome. What I suffered is what everyone
suffers there. If anything my case moved faster and got better attention. But it was hell."

= "Finally got my child in court.”

= "[Got] limited visitation, but mind boggling delays and gender biases."

Missing Children's Organizations
This category received the most positive comments from parents. A primary part of what
missing children organizations did was provide helpful background information and assist with

the search of children:

u "Provided helpful publications."”
= "Referral of investigator."
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n "All ways--communication, support, information."
u "Gave me tips [on] what to do."
"Giving me names of people [who] can help me find my son.”

Organizations also assisted with developing posters and flyers of the missing child:

= "Flyers, media."

u "Distributed posters and fliers [sic]."

= "Distributed child's pictures."

n "Got me in touch with TV station that ran ad."

L "They distributed flyers and provided advice and support."

L "Very helpful . . . kind and caring. Sent lots of posters out, called and thought of us
during holidays."

Missing child organizations were also a source of emotional support for parents:
= "They were nice and understanding; they wanted to do the best that they could."
u "Have been wonderful."

u "Supportive and had other parents give me ideas."
= "Networking and emotional support."

Organizations specifically identified included NCMEC, Vanished Children's Alliance,
Child Find of America, Inc., Minnesota Missing Children, Child Quest International, SOS
Enfants, Missing Children's Network, and One World: For Children. One parent identified
World Wide Tracers (a private investigation resource).

Other Helpful Sources

One parent reported on the support she received from friends from the country to which
the child had been abducted:

L "Iranian friends taught me the language, culture and religion . . . helped me keep hopeful
and strengthened my faith--continually positive."

Two parents reported assistance from victim advocate programs, and one listed another
left-behind parent who "was with me every step of the way. She was a constant support.”
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Discussion

The study conducted by Plass, Finkelhor and Hotaling (1995) looked at law
enforcement's response upon receiving a report of parental abduction. According to parents, the
police took an average of three actions for each case'?:

police took a report over the phone (27%);

an officer was sent to the scene (54%);

the responding officer interviewed the parent (58%);

the officer produced a written report during the interview (61%);
police obtained photographs of child(ren) (24%);

police referred the case to another agency (36%).

Parents surveyed in that study did not perceive the police response as appropriate. Sixty-
two percent said they were "somewhat" or "very" dissatisfied with police handling of their cases
(Plass, et al., 1995).

The PKPA authorizes the FBI to assist in cases of parental abduction in accordance with
the Fugitive Felon Act. In most cases of parental abduction, the FBI does not intervene. The
vast majority of cases (73.1%) reviewed by Hatcher and Brooks (1994) revealed no assistance
from the FBI. Of those which did have FBI involvement, half of the parents reported being very
satisfied with the agency's work (Hatcher & Brooks, 1994). Parents also had strong feelings
when the FBI did not intervene. Over thirty-nine percent of the left-behind parents believed FBI
involvement would have led to a faster recovery of their child. About one-fourth (26.3%) of
these parents also stated that, based on their knowledge, their case did qualify for FBI assistance
(Hatcher & Brooks, 1994).

The left-behind parent's vigilance in searching for his or her child can be one of the most
significant factors in locating and recovering the child. Police involvement in locating the child
can also be a critical factor. About one quarter (26.9%) of parents interviewed by Hatcher and
Brooks (1994) whose children had been recovered related that it was a lead established by the
parent which led to their child's recovery. Parents also related that leads established by the FBI
(9.6%), a law enforcement officer (7.7%), an attorney (5.8%), a private citizen (5.8%), and
missing children's organizations (3.8%) helped to recover their children. Janvier, et al., (1990)
found that, of those children recovered in her study, eight were found by the police or legal
authorities, five were located by missing children's organizations, three were found by the left-
behind parent, and one was voluntarily returned by the abducting parent.

"°It is important to note that these results do not necessarily reflect the actual police response, but rather parents' perception of
the response (Plass, et al., 1995). Police were not interviewed in this study.
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Some information also exists indicating that immediate reporting to a law enforcement
agency results in a greater likelihood of recovery. Agopian (1981) studied the relationship of
parental action following the abduction (reporting the incident to law enforcement personnel) and
recovery of the missing child. Most parents whose children had been returned had notified
authorities within one week of the child's disappearance. Only two percent of children had been
returned in cases in which police were notified more than one month after the abduction
(Agopian, 1981).

Grasso, Ryan & Wells (1996) examined six “model” sites which prosecuted 15 or more
cases of parental abduction a year. With exception of two specialized agencies, all criminal
justice agencies in these sites indicated that these cases make up only five percent or less of their
total case load. Even in jurisdictions with expertise, these cases are often given “low priority.”

In the current study, law enforcement got mixed reviews from left-behind parents. Many
were clearly uninformed of the Missing Children’s Assistance Act, which mandates that law
enforcement must enter the description of missing children in the NCIC-Missing Person File. Of
great concern is the lack of an adequate initial response reported by two-thirds of left-behind
parents. This delayed response may have contributed to the success of the abductions. In
addition, a large number of law enforcement officials seemed unaware of their obligation to
begin an investigation into the whereabouts of the abductor and child. On the other end of the
spectrum are those law enforcement officials who were immediately responsive, offering support
and referring parents to additional resources. While this was the minority of cases, their quick
response clearly made a difference in how parents viewed the investigation, and made parents
feel confident about the overall effort.

Nearly all parents hired or had already retained an attorney in the U.S. to pursue the
return of their child, and half hired attorneys in another country. Over 50% hired a private
investigator and nearly 20% actually hired a rescuer/mercenary. As with law enforcement
officials, the knowledge and skills of these professionals regarding international parental
abduction varied widely.

Attorneys hired in the U.S. were rated at the lowest level of knowledge by the left-behind
parents -- only one-quarter had moderate to very great knowledge. About twice as many
attorneys hired in the other country were rated at a moderate to great level of knowledge
(49.9%). The reason for this difference may be that the attorneys from the U.S. were not
necessarily hired for their previous experience in the area. In fact, 38.7% of respondents reported
that they already had the attorney that they used in the U.S. Many had used them for their
divorce from the abductor or previous custody proceedings. Rescuer/mercenaries were reported
to have the greatest level of knowledge with 76.9% respondents reporting that they had a
moderate to great level of knowledge. However, only 21 parents in the sample even contacted a
rescuer/mercenary.
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Reviewing the many resources contacted by left-behind parents following the abduction
of their child, it becomes clear that the search is a multi-agency effort which includes the
prosecutor, local law enforcement, FBI, U.S. Department of State, missing children's
organization, attorneys, investigators, and other U.S. and foreign government agencies. In most
cases, the individual who is attempting to coordinate this multi-agency effort is the one who may
feel least prepared to do so--the left-behind parent.
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13. RESPONDENTS' SUGGESTIONS

At the end of the questionnaire, parents were asked whether, based on their experiences,
they had any suggestions to share which they believed could make international parental
abduction more preventable or resolvable. Parents were also asked whether they had any
suggestions to make it easier for parents to locate and recover children who were abducted by
another parent to a foreign country.

Fifteen parents (22% of those who responded to this question) indicated that they
believed that there should be regulations which ensure that a child has the permission of both
parents before he or she is allowed to leave the country. Several of these parents also felt this
joint permission should be necessary for the issuance of a passport. One parent suggested an
alternative to this could be for "airlines to report to [the] INS who would maintain for a specific
[period of] time . . . a list of all minor children [who are] traveling with only one parent . . . and
to maintain record of [destination] country."

Other recommendations, many conveying their frustrations, included:

L "[Making] federal, state and local police assistance mandatory."
u "[G]et people in the State Department to really know what they're doing."”
. "Only judges with training and experience should handle these cases. Allow judges,

prosecutors and police to be sued civilly for enabling abduction."

u "Very stiff penalties for abductors.”

= "Counseling for divorcing parents on prevention measures."

L "Do not issue citizenship or visas to citizens of countries who will not honor US laws in
kind."”

L] "Find a private investigator that specializes in parental abductions.”

u "Enforce court orders the first time. Don't allow the processes to drag out.”

. "Some new laws protecting non-custodial parents need to be passed."

u "I think that during a divorce, counseling should be given to both parents to assure

emotional stability for both parents and children. Maybe abduction could be reduced."

u "Courts need to recognize men as equally capable parents.”
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= "Abductor's country should release information of said nationals movement in and out of
country."

= "Cut off aid to foreign countries--make abduction resoltution a condition before annual aid
funds are released. [The government] signed a 700 million dollar package with the
Ukraine. The Ukraine would have surely resolved my case quickly to get this aid

flowing."
L "Have VERY deep financial resources."
= "Forget the State Department. Forget the law enforcement. Forget support groups. Just

be born with money."

= "As much as we pay in taxes, a specific department of government should be formed to
deal with child abductions."”

Parents had advice for working with foreign governments:

u "Don't get nasty with other countries [if] things don't go right at first, just keep trying--
involve the law enforcement they are the ones who get warrant."

n "Travel to foreign country with police support/protection.”

n "Don't let abductor's home laws intimidate [or] prevent you from seeking welfare of
children. There 1s always someone willing to help."

Parents had mixed opinions on whether to use mercenaries:

n "I would never suggest re-abduction due to the emotional upset for the child unless the
parent is present."

n "Mercenaries will just rip you off!"
n "Hire mercenaries immediately to retrieve child and get them back to U.S."
Some parents had more personal advice:

L "Take care of yourself. Be aware of changes in spouse's behavior, phone calls, moods,
money withdrawals, any comments about discontent.”

= "Send letters and cards to family members addressed to your child. There could be a
small chance that it will be sent to your child.”
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n "Try and establish contact with a family member sympathetic to your case or an
underground network with the country's people here in the U.S."

n "Take seriously [threats of] abduction.”

n "Do not marry anyone from another country, or don't have children.'
Parents had advice for working with foreign governments:
n "Don't give up--cultivate personal support."”

u "Be persistent and look for support groups. Have information and services readily
available for people in this situation."

u "People who marry foreign nationals should be aware of abduction possibilities. They
should keep accurate records of addresses, phone numbers in foreign countries. People
who marry outside Hague countries should be aware they are doing so."

. "Be persistent. Don't despair. Try to contact the abductor's family and beg for
information. Try every possible way to get to the children. Get empowered. Pray."

Greater access to prevention methods was also listed:

u "Being a foreigner in the U.S., I wasn't acquainted with laws. 1 didn't know what was out
there to help me prevent the abduction. I always feared that something like that could
happen. My suggestion [would] be to learn as much as possible about it."

Parents also recommended steps to take to be prepared in case it happens:

u "I tried everything possible to stop my children from being abducted--but he still did it.
If a parent has custody they should get the child a passport. I did this and turned them
over to the children's attorney. I went and got [myself] a passport after the children were
abducted--then I got my children's passport from their attorney--this was if | needed to
leave the country I was ready. Make sure you have more than one certified document of
your orders. Just not copies of certified documents, they all want a certified original.”

One respondent recommended parents to: "contact your senators and congress persons early on.
Keep in regular contact with missing children's organizations. If possible, find trusted family
member or friend with flexible schedule and that has easy access to phone, computer, copy
machine, postage machine and fax. Set up files for each organization or agency you work with.
Keep dated notes of all meetings and phone conversations. Keep copies of all correspondence.”
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One parent also asked, "since the NCMEC already has access to NCIC, why not give
them access to immigration files and airline manifests?”

One parent is very involved in education efforts:

u "The wealth of information and knowledge that has come out of these studies needs to be
marketed to those who most certainly need it -- judges, prosecutors, law enforcement. |
would personally be willing to speak free of charge to these groups. I already work
voluntarily with a group of attorneys for technical assistance."

Additional comments and information from parents included interest in networking with
other left-behind parents:

u "It would be nice to know other parents especially fathers who have children in France
under similar circumstances to relate to and share information."

u "Be sure and contact other parents in similar situations, they are the best help."
= "If there is any way I could help other searching parents--please do not hesitate in calling
me as I am sure you are aware--with the world becoming smaller these issues are only

going to increase."”

One respondent suggested to "hire parents who have recovered their children in the State
Department."”

Even parents who felt that agencies responded to their needs were not fully satisfied:

n "I have found that ALL federal agencies I worked with were quite cooperative, however,
they needed specific direction from me. This meant I had to educate myself on not only
the law, the problem and the duty limits of a specific agency, but then I had to direct the

agency."

u "You really do it yourself. But, still, I was lucky. The resources available are great, but
you have to constantly push them."
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14. FOLLOW-UP

Contact and Response

The 80 respondents whose names and addresses were available from the original survey
were recontacted between August and October 1997 for follow-up, almost 2 years after the initial
contact, Fifty (or 62.5%) responded. Ten of the follow-up respondents reported that there had
been a change in their case since they had completed the original survey. Nine (18%) had since
recovered their children, while one had recovered one of her 2 abducted children (the other child
was still with the abductor).

Twenty (40%) of the follow-up respondents had not yet recovered their children. Many
simply responded, “no new developments.” A few reported hopes that recent FBI involvement
in their case would result in location and recovery.

The remaining 20 responding left-behind parents had already recovered their children at
the time of the original survey. Several expressed concerns about ongoing attempts by the
abductor to contact them and/or the child, and the threat of another abduction. A few parents
also reported taking their child to therapy and/or counseling after recovery.

New Rate of Recovery

Compared to earlier data which indicated 30.9% (n=30) of children had been recovered,
this new data showed an increased number of recoveries. Forty respondents (41.2%) had
recovered all or some of their children.

Length of Separation

When parents were recontacted, they were asked to report the dates of abduction and
return (if applicable) of their children. This new information enabled researchers to compare the
length of separation for those cases where there was a return to those in which the child was still
separated from the parent.

Two methods were used to make this comparison. First, researchers performed an
independent samples t-test to compare the means of days separated between the two groups
(recovered and not recovered). There was a significant difference between the two groups (p <
.001). The average length of separation for recovered cases was 765 days (mean) or 528 days
(median). The average length of separation for cases without a recovery was 2,170 days (mean)
or 1,885 days (median).
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Researchers then ranked the length of separation into four levels: less than 350 days;
between 351 and 1,265 days; between 1,266 and 1,922 days; and over 1,922 days. A crosstab
and chi square analysis indicated a significant difference (p <.001) between the groups. Further
examination showed a great number of cases at each end of the scale. For example, just under
one-half (43%) of those cases with a recovery had been separated for less than 350 days, while
nearly the same number (47%) of those not recovered had been separated over 1,922 days (or 5.2
years).

The mean length of separation was also compared with other variables (e.g., sex of left
behind parent, whether or not abduction was to muslim country). Significant differences were
found in only one case. There was a marginally significant difference (p <.05) between cases to
Hague and non-Hague countries. On average, the length of separation for a case to a country
which was a party to the Hague Convention at the time of abduction was shorter (mean: 687
days) than to a non-Hague country (mean: 1,123 days).
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E. CONCLUSION

In looking exclusively at the population of parents left behind in the U.S. whose children
were abducted to or retained in other countries, researchers were able to gather a wealth of
information about parents’ experiences in searching for and attempting to recover their children.
Additionally, parents reported information about the responses they received from public and
private agencies, including agencies that are charged with providing assistance. Finally, by
focusing on the perspective of the left-behind parent, researchers were able to identify areas
which need to be changed or improved, as well as those which appear to function well.

International abductions are most often carried out by mothers and fathers in their
twenties and thirties with young children who have strong ties to the country to which the child is
abducted and have few economic ties to the community that they leave.

Most alarming is that about 60% of children who are abducted from or retained outside of
the U.S. are not returned, even though their whereabouts are often known. Many parents were
concerned in advance that the other parent might abduct the child and requested preventive
measures. Judges, all too often, did little or nothing to order preventive measures. Parents,
coming from all walks of life, often had to be the ones educating or prompting the practitioners
about how to proceed in their case. The emotional and financial toll on these parents was
considerable. Combined with seeing little progress in their case and grieving over their missing
child, many expressed feelings of despair and disappointment in their community and
government.

The findings are of value to law enforcement, missing children’s agencies, government

and policy makers and call for changes in policy and practice. (See Chapter 5 for
recommendations).
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APPENDIX A: SURVEY METHODOLOGY
1. Design

The research team used a variety of sources to develop the Parent Survey Instrument.
Earlier in the project, research staff conducted two focus groups with left-behind parents to
identify common experiences, frustrations and difficulties that parents encountered in the search
and recovery of their children. A total of eleven parents participated in these focus groups which
were held in the Washington, D.C. area. After reviewing the information collected from the
Focus Groups, research staff developed a list of primary issues to be addressed by the survey.
The research team also looked at existing literature on the issue of parental abduction,
specifically at other studies which examined the experiences of left-behind parents to develop
questions for the survey.

The 33 page questionnaire included questions regarding: '

= demographic information about abductors, left-behind parents, and abducted children;

= the actual abduction event (when and in what way it occurred);

= the legal and custodial status of the parents and child at the time of the abduction;

u events and circumstances leading up to the abduction event;

] the responses of law enforcement, prosecutors, the U.S. Department of State and other
agencies and organizations to the abduction;

u how left-behind parents have dealt with foreign central authorities and/or foreign
government agencies;

u the steps left-behind parents have taken in locating and recovering their children;

u agencies and organizations which have been helpful to left-behind parents;

n the primary obstacles left-behind parents faced in locating and recovering their children

Taking into account the diversity of background and education within the research
sample, researchers made efforts to write the lengthy questionnaire in simple, clear language and
a user-friendly format. Advisory Board members were asked for their feedback on both the
content and presentation of the questionnaire. Changes were made based on these suggestions
and a final draft was prepared for pilot testing.

Pilot Testing of Parent Survey

Parents who had participated in the focus groups were mailed a cover letter and a copy of
the survey to complete. They were asked to make comments and suggestions throughout the
survey, particularly if there were items which were difficult to understand. Parents were also
asked to time how long it took to complete the survey. A total of 10 parents participated in pilot
testing the survey, which took place over a period of about six weeks. Based on feedback
gathered during pilot testing, researchers made final changes to the instrument.
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2. Sample

Selection of the Sample

The American Bar Association Center on Children and the Law worked with three
missing children's organization to identify the sample of left-behind parents for this study: The
National Center on Missing and Exploited Children (NCMEC), located in Arlington, Virginia;
Child Find of America, Incorporated, located in New Paltz, New York; and Vanished Children's
Alliance, located in San Jose, California. These three organizations, which maintain caseloads of
both domestic and international parental abductions, agreed to participate in locating parents to
participate in the study.

The three missing children’s organizations reviewed their international parental abduction
case files and identified cases that had the following characteristics:

= case of abduction or retention which was open or "active" at any point between 1/1/90
and 12/31/94 (at time of data collection could be open or closed);

child was taken to or retained in a foreign country from the U.S.;

child had been taken to or retained in Hague or non-Hague countries;

any type of family abduction (not just parental);

child's whereabouts could have been known or unknown at the time the case was opened,
and

L child could have been recovered or not have been recovered.

In all, 333 cases were pre-selected for the sample. NCMEC identified 190 potential
cases; Child Find of America, Inc. identified 50 potential cases; and Vanished Children's
Alliance identified 93 potential cases which met these criteria.'!

Initial Contact with Respondents

The missing children’s organizations then contacted parents individually by telephone,
briefly explaining the research study and asking if they were interested in receiving a copy of the
survey questionnaire. It was made clear that receiving a questionnaire would in no way obligate
parents to participate in the study. In addition, organizations explained that all correspondence
would come from the agency, rather than directly from the ABA and that no names, telephone
numbers, or addresses would be given to the ABA or any other entity.

In addition, parents were assured that services from the organization would not be affected in any
way, regardless of whether or not they participated in the study.

"Once reviewed, four surveys were disqualified: two were cases of abduction to Puerto Rice (a U.S. territory), and two were
cases in which international abduction was threatened, but did not actually occur.
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Adjusted Sample Size

The sample size decreased significantly during this stage. Organizations found that
closer examination of the case records revealed that some were not international abduction cases.
In other cases, parents did not want to receive a copy of the questionnaire, or could not be
located. In addition, because some parents were registered with more than one organization,
there was overlap. Researchers were able to track duplicates both during the distribution of the
survey, and as completed surveys were returned to account for duplicates.

Taking into account the above factors, researchers estimated the adjusted sample size to
be 166 (64 cases from NCMEC; 34 cases from Child Find of America, Inc., and 68 cases from
Vanished Children's Alliance). Approximately 12 of these cases were duplicates, bringing the
adjusted sample size down to 154.

3. Distribution of the Parent Questionnaire

Staff of missing children’s organizations developed a tracking method to identify
participants by number, maintaining their anonymity. The ABA developed its own tracking
method to classify completed surveys as they arrived.

Researchers used an adapted Dillman'? method in distributing the survey. Initial
distribution of the survey took place over a one-month period (October 1995). The ABA
forwarded an adequate number of mailing materials (ABA cover letters, questionnaires, return
Federal Express envelope/airbill'® and instructions for return) to organizations, which assembled
packets and mailed them to parents.

Between two and three weeks following inittal distribution of the survey, organizations
mailed out a follow-up postcard to all parents, encouraging them to complete and return the
questionnaire.'* Approximately six weeks following initial distribution of the questionnaires, a
final mailing (cover letters and questionnaires) was sent to those parents who had not yet
responded to the survey. Distribution of the survey was completed by early December 1995.

Dillman, D.A. (1978). Mail and telephone surveys: The total design method. New York: John Wiley.
PRespondents were provided with a pre-addressed Federal Express envelope and airbill to use when returning the completed
survey. This method was used to demonstrate to parents the importance of their response, and to make returning the survey a

simple process.

**Rather than sending out a follow-up postcard, Child Find of America, Inc. preferred to re-contact parents by telephone.
This additional personal contact may have effected the response rate of this group of parents.

2A-3



4. Limitations

The research design has some limitations which should be kept in mind as findings are
reviewed. The sample of left-behind parents came from three major missing children's
organizations in the United States. Parents who did not seek help from a missing children's
agency (specifically NCMEC, Child Find of America or Vanished Children's Alliance) were not
represented in the sample. In addition, parents who were fearful of participating due to concerns
about being located by the abductor (despite established safeguards), as well as those parents
who chose not to participate because they felt the experience would be too emotionally difficult,
were not included. In addition, in order to register with the missing children's organizations, the
child's location had to be unknown. As a result, the sample is not necessarily representative of
the entire population of left-behind parents in the U.S.

The survey gathered information about abductions which were active at any point during
a five year period (1990 through 1994). During this period, some organizations and institutions
(e.g., U.S. Department of State, law enforcement, NCMEC) have made efforts to improve
procedures and services. These improvements may not be reflected in parents' responses about
their experiences.

5. Representativeness of the Response Sample

Basic demographic information on the sample of cases meeting the study criteria were
provided by missing children's organizations. Researchers were able to compare selected
characteristics of the overall sample with the sample of parents who responded to the survey.
Characteristics which were compared included:

] state from which child was abducted;
n country to which child was abducted; and
n gender of left-behind parent and abductor.

Characteristics could be compared for about 75% of the overall sample, due to missing
information.

In both the response and overall samples, California, Texas, Florida, and New York had
the highest number of abductions. In the overall sample, 28.0% of the cases fitting the study
criteria originated in California. This compares to 31.9% in the response sample, followed by
Texas (8.1% in the overall sample compared to 6.1% in the response sample), New York (5.1%
in the overall sample compared to 6.1% in the response sample), and Florida (7.7% in the overall
sample compared to 4.1% in the response sample).
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The countries listed most often as abduction destinations in the overall sample also
appeared to be well represented in the response sample. Mexico had the highest number of
abductions in both samples and was well represented in the response (18.0% in the overall
sample and 17.6% in the response sample). The same holds true for Iran (4.3% of the overall
sample compared to 3.0% of the response sample), and Germany (3.8% of overall sample
compared to 3.0% of response). France (2.1% in the overall sample compared to 6.1% in the
response sample) and Israel (2.1% of the overall sample compared to 4.1% of the response
sample) both appear to have been slightly over represented in the response sample. Overall,
however, those countries with the most responses reflect the numbers of the overall sample.

Perhaps the one area in which the response did not appear to reflect the overall sample
was in the gender of the left-behind parent. In the overall sample, 40.0% of left-behind parents
were male and 60.0% were female. Those responding to the survey were split more evenly
(50.5% male and 49.5% female). Among abductors, the numbers were also slightly different. In
the overall sample, 57.8% were male and 42.2% were female. The response also reflected a 50-
50 split, with 49.5% males and 50.5% females.

Researchers concluded that, based on these characteristics, the sample which responded
to the survey adequately represented the overall sample of parents who received the
questionnaire.

6. Survey Response

A total of 97 parents responded to the survey. Based on the adjusted sample size of 154,
this reflects a response rate of 63 percent, a relatively high response rate especially considering
the length of the questionnaire (33 pages). Fifty-one surveys with NCMEC tracking numbers
were received, along with 20 surveys with tracking numbers from Child Find of America, Inc.
and 23 with tracking numbers from Vanished Children's Alliance. An additional three responses
came from parents who had pilot tested the survey and later completed the final version of the
survey. When taking into account duplicates (parents who had received questionnaires and
reminders from more than one agency), researchers learned that actual response rate by agency
was 80% for NCMEC; 74% for Child Find of America, Inc., and 50% for Vanished Children's
Alliance. Upon return, completed questionnaires were classified with a case number, logged, and
reviewed.

7. Follow-up
As explained on pages 2-110 to 2-111, we recontacted parents with additional questions

after the initial contact. Of the eighty parents for whom we had contact information, fifty
(62.5%) responded.
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APPENDIX B: PARKNT QUESTIONNAIRE

INTERNATIONAL PARENTAL CHILD ABDUCTION SURVEY
PARENT QUESTIONNAIRE

SURVEY INSTRUCTIONS

What i (8% ?

The American Bar Association Center on Children and the Law is conducting a survey of
parents whose children have been abducted to or kept in another country by the other parent
or a family member. You are one of about 300 parents throughout the country that we are
inviting to participate in this survey.

The results of the survey will be used to help parents, missing children's organizations,
attorneys and lawmakers understand the obstacles that searching parents face in trying to
locate and recover their children who have been abducted from the United States and to
make recommendations to reduce these obstacies.

Will Respondents' Names be Made Public?

NO. The survey is strictly confidential and your name will not be associated with any of the
answers you give. This survey asks questions about you, your child or children, the abductor,
and the events and circumstances surrounding the international abduction. Your participation
is voluntary. While we would appreciate your honest responses to every question, you do not
have to answer a question if you do not want to.

How Long will it Take to Complete the Survey?

The survey should take about 80 minutes to complete. Please take the time to read the
instructions in each section before answering questions.

Where Should the Completed Survey be Sent?

We ask that you return the completed survey in the pre-paid, self-addressed white Federal
Express envelope provided. You will notice there is a pre-addressed airbill included with the
envelope for its return. When you are ready to return the survey, please call 1-800-GO-
FEDEX (1-800-463-3339) to arrange a pick-up at your residence or office. There will be no

charge to you.

If you have any questions, please contact Janet Chiancone at 202-662-1734. [f you would
like a summary of the results, please fill out the information on the last page of the survey.

THANK YOU VERY MUCH!
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Tracking Number:
INTRODUCTION

Each section of the following survey addresses different aspects of your experience as a parent whose child has been
abducted to another country. Questions ask about the circumstances surrounding the abduction, characteristics of the
abductor, and the cultural and institutional obstacles you have faced in trying to recover your child.

For the purposes of this survey, the term "abductor” refers to the person who took (abduction) the child to another country or
prevented (retention) the child from returning to the U.S. from another country. Abduction and retention will be used
interchangeably in the survey. Please answer ALL questions, regardless of whether your child has been abducted or retained.
We would appreciate your answering as many of the questions as you can, but you may skip any question if you choose. In
addition, we would like to receive back ALL surveys (even incomplete surveys). You may return the survey in the enclosed
self-addressed, stamped envelope.

Please ignore items that are shaded. They are for coding and computer data entry.

PLEASE ANSWER THE FOLLOWING QUESTIONS ABOUT YOURSELF & THE ABDUCTOR:

1. Are you (check one): O Malei{f) O Female {2}
2. Is the abductor (check one): [ Male {f) O Femalei{g)
3. How old were you at the time that your child was abducted?

0 20 and under {01) O 36 to 40 (05)

021 to 25 {02) D 411t0 45 {

026 to 30 { 046t05

031 to 35 {4) O 46t050¢

3)

4. How old was the abductor at the ime that your child was abducted? ABDAGER. S

O White ) O Asian/Pacific Islander{4)

OBlack {2} O Native American Indian:{5

O Hispanic {3) O Other: 46)
6. The abductor's racial/ethnic identification (background)? (check one}):

0 White ¢7) O Asian/Pacific Islander {4)

O Black £2) O Native American Indian:i{,

O Hispanic {3) D Other:

o
©
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Are you and the abductor of different . . .

7. ... religions? O Yes {1 0 No {2

8. .. . ethnic backgrounds? OYes{} O No {2}

9. ...races? 0O Yes {1} ONo {2)

10. .. . nationalities? O Yes {#) O No {2)

11. Your level of formal education (check one):
O Not completed high school O 4 year coliege degree {4}
0O High school degree or GED O Some graduate schoo! {5j

12. The abductor's level of formal education (check one):

0O Not completed high school 0 4 year college degree {4}
O High school degree or GED:{2) D Some graduate schoo! {5} }
0O Some college credits {3) O Graduate or professional degree:{6}

13. What was your occupation at the time of abduction? EBRIOBAS. s

14. What was the abductor’'s occupation at the time of abduction?

15, Your citizenship/status in U.S.:

DOCitzenofUS. {8} O Visitor's Visafd)
O Permanent Resident of U.S. {2} 0 Other: &)
O Student Visa £3)

16. Abductor's citizenship/status in U.S.:

D Citizen of U.S. {1) . O Visitor's Visafg)
O Permanent Resident of U.S. {2} O Other: (3
O Student Visa £3)

17. Of what country or countries are you a citizen?

18. Of what country or countries is the abductor a citizen? ABDCOUNT 4825

o
&
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43.

45,

47.

From where was the child abducted? ABDFROM 43

O Your home {1} O Your relative(s) home (specify Y53
O Abductor's home {3 O Abductor's relative(s) home (specify______ )&}
0O Babysitter's or Day care {3) 0O Other (Specify: ) 2]

O Schoo! or Pre-school {4}

To what country was the child abducted or in what country was the child kept? COUNTRY 447"
O Canada {#} 0 Great Britain (3}
O Mexico {2} 0O Germany #4)
0O Other (name of country: ) {8

Was the child moved from country to country following the abduction? TMOVED A5 %
O Yes {1} >46. How many countries? NUOMCOUNT 361
O No ¥2 ”
D Don't know {3}

Please list the following information about your child (or children) who has been abducted:

Child's Sex Age (when
(circle) abducted)

47. Male {1j or Female {2} 48.

49, Male {1} or Female {2} SO.

51. Male #} or Female {2} 52.

53 Male {7} or Female {2} S4.

55. Male ¢#) or Female (&} S6.




ANSWER THE FOLLOWING QUESTIONS FOR ONE CHILD ONLY, EVEN IF MORE THAN ONE CHILD WAS ABDUCTED:

57.

S8.

59.

60.

61.

Was a child custody order in effect at the time of the abduction?

O Yes {4} O No 2}

Prior to the abduction, who had legal custody of the child who was abducted?

O Yourself (sole legal custody) {#}

0O Abductor (sole legal custody) {2}
O Both yourself and the abductor (joint legal custody) 3

O Other (Specify: ) {4}

Prior to the abduction, who had physical custody of the child who was abducted?

O Abductor (sole physical custody):{2}
O Both yourself and the abductor (joint physical custody) {3}

0O Other (Specify: ) {4

Did you have any other children living with you at the time of the abduction
who were not abducted?

O Yes ¥ O No (Skip to 62):{2)

Why do you think these children were not abducted?

O Lack of opportunity/too difficult logistically: {07}

O Other reason:

0O Don't know {99}

CAUSTAGMT 5757
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NOW WE HAVE SOME QUESTIONS ABOUT THE ABDUCTOR BEFORE THE ABDUCTION.

62. Prior to the abduction was the abductor abusive toward you? DMIOE§2i

O Yes {f} ———————>Type of abuse (check all that apply): o
O No {2j[Skip to Question 68] O Physically abusive £#)

O Sexually abusive {1}

65. Did you request a restraining order or protection order prior to the abduction? RESTORDEE -0
O Yes {#) ——————> 67. Was one granted? O Yes {#} O No {Z} ROGRANTET 5.
ONo &2}
68. Prior to the abduction was the abductor abusive or seriously neglectful
toward the child or children? ABUSESS
O Yes ¢1 >Type of abuse or neglect (check all that apply):

{2} [Skip to Question 74] O Physically abusive {7}
O Psychologically abusive {9
0O Sexually abusive {#}

O No

73. Did you report the abuse or neglect? O Yes, prior to the abduction (:#) REPABY 7S .
O Yes, after the abduction {2}
O No 3}

74. Whether or not there was abuse within your family, did the abductor ever accuse you

of being neglectful, or physically, psychologically or sexually abusive toward your children?

75.

Did the abductor ever threaten . . .

77. ...that you would never ‘ o
see your child again? O Yesit#) 0O No §2) SEECHLD72.._
78. ... your life? O Yes {1} ONo {2

79. . . . the life of your child? O Yes {1} O No.£2)

80. ...anyone else's life? O Yes {1) O No {2 ANYUREBOS ©



81.

82.

83-88.

89.

How long after the abduction were you first aware that an abduction had taken place?

O Immediately {1}

D Ofther: 3

How long after your iniial concern about your child's whereabouts, did you contact a
law enforcement agency?

O Immediately (under 2 hrs) {8
O 2to 12 hours after

O 13 to 24 hours after {03}
O 2 to 3 days after
0O 4 to 7 days after

0O 8 days to 2 weeks after

Please indicate if the law enforcement officer you initially spoke with told you any of the following things about your

case (check all that apply):

Informed you that the child(ren) had to be missing for a prescribed period of ime
before law enforcement would take information. ¥}

Informed you that they would not take case information because saw the abduction

as a domestic situation. {1}

Informed you of the need to have a custody order before law enforcement action

Informed you that could not take action because not a violation of state criminal law.:

Informed you that they could not do anything to help you unless there was evidence

Other response: 23]

How iong after your initial concern about your child's whereabouts did you contact an attomey?

O 3to 4 weeks after {37}

3 More than 1 month after:{08}

O 2to 3 days after {04) O N/A. Never contacted an attorney {88}
0O 4to 7 days after

OUTSTATERT.

OTHRLEASS



Did the abduction occur . . . (check all that apply)

90.

91.

92.

g3.

94,

.. . before you or the abductor filed for custody?

O No {2 O N/A. No custody suit was planned £5)

... while a custody suit was pending?

0O Yes {3} 0O No {2}

... during a court-ordered visitation?

... before a custody order was sought but while restraining orders were in
effect prohibiting the removal of the child from the jurisdiction?

O Yes {4} O No {2}

Was the abduction in violation of a court order?

O Yes {1} O No {2}

PENDCOOL

RESTRAIN 0321

VIOLAT.98::.

AFTER AN ABDUCTION HAS OCCURRED, PARENTS MAY LEARN THAT THE ABDUCTOR HAD TAKEN STEPS TO
PLAN THE ABDUCTION.

95-108. BASED ON WHAT YOU NOW KNOW ABOUT THE ABDUCTION, WHICH OF THE FOLLOWING ACTIONS DID THE

o 0 0 o o o 0o o o o o o a o

ABDUCTOR TAKE OR PREPARE FOR THE ABDUCTION: (Check all that apply):
Saved money or waited for expected cash payment (e.g. tax return) {¥)

Liquidated assets (e.g. sold business, investments, furniture, etc.) {#}

Quit or changed job:

Applied for a visa or passport for the child from embassy or consulate of another country {4}
Gathered, destroyed or hid legal documents and records (birth certificates, school records) (1}

Changed religions or joined a sect or secret society:£f)

Other planning actions (Describe:

Don't know of any actions {f)
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109.  Are you aware of any assistance the abductor received to help carry out the abduction or

enable it to be successful?

O Yes {7) 0 No (skip to 200) {2)

110-88. Indicate who provided the abductor with assistance and what type of assistance they provided.

CHECK THOSE WHO
PROVIDED ASSISTANCE

0O Abductor's family (Relationship:

0O Abductor's friends {#}

> 0O Financial {3

O Members of abductor's ethnic community:{#)

O Abductor's attorney {4}

TYPE OF ASSISTANCE:
(Only answer for those you checked)

O Emotional {#}

O Help abducting child {f)
0O Help getting passportivisa {f}
0O Help hiding child after abduction { 1) .

O Other (Specify:

0O Financial {1}
0 Emotional (1)
O Legal:{#)

0 Household and/or childcare {1}
O Help abducting child {£}

O Help getting passportivisa {f}
DO Help hiding child after abduction
O Other (Specify:

O Financial §%}
0O Emotional {#;
0O Legali{?)

3 Household and/or childcare {¥)

O Help abducting child )
O Help getting passportivisa {7} _
O Help hiding child after abduction ¢

O Other (Specify:

O Help abducting child {f)
O Help getting passportivisa 1)
0O Help hiding child after abduction ¢}

O Other (Specify:
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CHECK THOSE WHO
PROVIDED ASSISTANCE

O Your family {1 g
O Your friends {#}- g
O Your attorney {1} >

D Foreign consulate or embassy in U.S.

(Name of country:

O Foreign government (country:

) {—>

TYPE OF ASSISTANCE:
{Only answer for those you checked)

O Financial (‘I}

0 Legali{})
0O Household and/or childcare {7)
0O Help abducting child {£)
0 Help getting passportivisa {7}
0O Help hiding child after abduction {#}

0 Other (Specify: ) €4):

0O Financial {1}
0O Emotional {#)

0O Household and/or childcare %)

0O Help abducting child {¥}

0O Help getting passportivisa {¥}

O Help hiding child after abduction {7}
O Other (Specify: ) {9)

O Financial f(;-ﬁfg

ASTYAT B4

O Household and/or childcare {7)
0O Help abducting chiid {7}

O Help getting passportivisa §f)
0 Help hiding child after abduction {1}
0 Other (Specify: )

0 Household and/or childcare 1
0O Help abducting child {#} _
O Help getting passporthvisa {1 )

0O Other (Specify:

0 Financial {#)
O Emotional {#)
D Legali{#)

O Household and/or childcare {1)
0O Help abducting child {£)

O Help getting passportivisa {7
O Help hiding child after abduction {1}
0 Other (Specify: i
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CHECK THOSE WHO TYPE OF ASSISTANCE
PROVIDED ASSISTANCE {Only answer for those you checked)

0 Other: {1} > O Financial {1}

200.

202-15.

0O Emotional {¥$}

O Legal {#) _
D Household and/or childcare {1)
O Help abducting child £7}

O Help getting passportivisa {f)

O Help hiding child after abduction £1}
O Other (Specify: :

If the child has not yet been recovered, are you aware of any support or assistance

still being provided to the abductor to prevent you from recovering your child? CURAST 2005
O N/A. Child has been recovered £8}

D No (skip to 202):{2)

0O Yes {1} >201. Please describe:

At the time of the abduction, what was the relationship of the abductor to the country to which the
child was taken? (Check all that apply).

O Citizen of that country only (not U.S. citizen)

O Dual national of U.S. and that country:{#)

O Had family in that country {§}

0O Had close friends in that country:
O Spoke ianguage of that country.
0O Grew up mainly in that country:{$}
0O Had lived in that country as a childi
O Had lived in that country as an adult {1}

0O Had visited that country;;

O Was employed or owned business/investments in that country ()

D Other relationship:

D Had no known relationship to country:£f)
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216-18. Based on what you know about the abductor, what do you believe were some of the abductor's
motivations for taking the children to another country? From the following list select what you
believe were the top 3 motivations and rank them in order from 1 to 3. (If the primary motivations
are not on this list, you may write them in under "other" and then rank them.)

___ Was homesick for the other country and/or family (01}

___Upset or angry about recent or upcoming custody or visitation order: {05}

___Upset or angry about recent or upcoming child support or alimony decision {96}

___ Didn't feel there was enough access to the child {0}

___ Felt American society was a bad place for a child to be raised {11}

___Disagreed on how you were raising your child (religion, discipline, etc.

Please Exptlain:

___Wanted to be an active parent but did not want to live in U.S¢13)

Other reason:

NOW WE HAVE QUESTIONS ABOUT YOUR CHILD'S LOCATION DURING THE ABDUCTION.

219. Has your child been located?
(Answer Yes if the whereabouts of your child had always been known.)

OYes (1) O No (skip to 223){2)

220. How long after the abduction was the child located (but perhaps not yet retured)?

0O Location has always been known
O Within 1 month of the abduction:
0 1 to 3 months after the abduction
O 4 to 6 months after the abductionif0¢}
0O More than 6 months after the abduc’non”{GB)
0O 7 to 12 months after the abduction:{98})

O 13 to 24 months after the abduction {37
0O 25 to 36 months after the abduction {08)

0O More than 3 years after 1he abduction (specify:
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221.

222

223.

224-7.

228.

229-31.

Has your child been recovered? OVYes{s
O No (skip to 223)¥2)

How long after the recovery was it until you were reunited
(for the first ime) with your child?

O 24 hours after recovery {g; o
0O 2 to 3 days after the recovery {3)

O 8 to 30 days after the recovery (5) ''''''
0 More than 30 days after the recovery (Specify: ) (6}

Did the abductor and/or your child contact you at any time after the abduction?

O Yes £3} 0O No (skip to 232) {2J

How were you contacted? (Check all that apply)
OByletter{f§)
O Telephone contact {#)
O Through another person (Relationship:
O Other contact:

How soon after the abduction were you contacted
by the abductor and/or your child?

O 8 to 30 days after the abduction {3}

O 1 to 3 months following abduction {4}
O 4 to 6 months foliowing abduction f5}
O Over 6 months foliowing abduction £6)

O Not contacted £8)

Did you attempt to negotiate with the abductor to have the child returned voluntarily?
0O No (skip to 232) {2)

O Yes {1) > Was this. . .

. prior to your taking legal action?

. prior to your involving law enforcement?
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232-6. Please check any of the information you have about where your child (or children) is currently living, or, if your child
has been recovered, check any of the information you had about where your child was living prior to recovery.
O Know or knew the country they are/were living in )
O Know or knew the specify citytown they are/were living in {#)
O Know or knew the address they are/were living at {1}

O Other information: f’)

237-41. With whom is or was your child living during the abduction? (Check all that apply).

0O Living with the abductor {1} UIVABD 287,041
O Living with family of the abductor (Relationship to child: )i{t) U3VABFAM 23817
O Living with friends of the abductor {1} EVABRRD 239,
O Living with abductor's current spouse &£ LYABDSP 220,
O Other: 1) LVOTR 248,40

IF YOUR CHILD HAS BEEN RECOVERED, OR IF YOU KNOW THE LOCATION OF YOUR CHILD, PLEASE ANSWER THE
FOLLOWING QUESTIONS. OTHERWISE, SKIP TO 243

242.  How did you find out where your child is (was) living during the abduction? [Describe how you learned HOWALIVE242.%
the location of where in that country your child is (was) located (e.g., told by abductor’s familly; iocated
by law enforcement}.
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THE FOLLOWING QUESTIONS ARE REGARDING STEPS YOU OR SOMEONE ON YOUR BEHALF TOOK, BOTH IN THE
U.S. AND IN ANOTHER COUNTRY, TO ATTEMPT TO LOCATE AND RECOVER YOUR CHILD.

243-65. From which of the foliowing sources did you seek assistance while trying to locate and recover your child?
(Check responses)

First Pt
24 hours {#) month:{2)
o jm| Your family
o o Your friends
O a Family of the abductor
| [m| Friends of the abductor
O 0o Police/Sheriff or other Law enforcement POLSHER 247, &
] O Attommey in U.S GUSKTTY 238
(] o Courts in U.S. for subpoenas, custody orders USCOURT 249,
O ] U.S. State Department USSTATE 250,
O 0 Prosecutor/District Attorney PROSES 2531
=] 0 Federal Bureau of Investigation (FBI) FBIR52.
] ) U.S. Embassy or Consulate in another country USCONSINIPS3:
O w| National Center for Missing &

Exploited Children (NCMEC) NCMECES4 .
O a State missing children's clearinghouses GLEARING 255,
o a Missing child non-profit organizations NONPROFE2S6!
a O Schools
a [m] Bureau of Vital Statistics (e.g., flag birth records) BVA ZSEL
o O Foreign embassy or Consul in U.S FORCONSUL RS
0 m| Private Investigator PRIVER! 2605
m] m] Mercenary/Rescuer MERCEN 261,
=] ] Courts in another country FORCGURTIREZ
O O Psychics
O a Attomey in another country FORATT:
O o Other contact: QIRSEEK
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266-9. Following the abduction, did you use...

... an attorney in the U.S.? D Yes (1) O No {2}
... an attorney overseas? OVYes{t 0O No 2} WY ROR 2675
... a private investigator? O Yes {1) ONo @ =
... arescuer/mercenary? O Yes {1} 0O No {2 RESCUER?26G: "
270-73. How did you iearn about these individuals that you used? (only answer if you used these
individuals; otherwise write N/A.)
... attormey in the U.S.? FNDLAWUS 270 __
. . . attorney overseas? FNDEAWED 271
. . . private investigator? FNDPL272
. . . rescuer/mercenary? ENDRESEC 2735
274-7 Using the following scale, rate their level of knowledge about international parental child abduction
(check one for each):
(f you did not hire one or more of these individuals, check "Not Used".)
Litte Very
orno ~ Some ~ Moderate  Great ~ great . Not
knowledge ¥} knowiedge {2} knowiedge {3} knowledge{4] knowledge {5) Used {8}
Attorney hired in U.S 0O O O a [m] m] UsSKNE27. L
Attorney hired in
other country o o m| O O 0O FORKNG?R7S:.I L
Private investigator m) o a O a O
Rescuer/mercenary a o} O O D D
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278-85. Which of the following resources or strategies did you, or others on your behalf, use to attempt to locate and/or

recover your child? Check all that apply.

O Contact abductor's friends and family {%)
0O Mediation services from missing children's organization
O Trace telephone bills or credit card statements {1}

O Telephone and/or visit members of Congressi¢#}y
O Other strategies and resources. Describe: i

286. Describe any particularly effective search techniques that you have used or heard of that
you think other searching parents should know about.

287. Were you concemed that an abduction might occur prior to its actually happening?

O No (Skipto 297) {2} 0O Yes

288-296. To whom did you
express your concemns
about a possible abduction?

Using the following scale, how seriously do you
think they took your concerns about abduction?
{Check one for each person told)

Notatall Somewhat =~ Moderately  Very

Check those you told: seriously £f}  seriously {2} seriously {3}  seriously {4}
O Family member(s) m| a O =]
0O Friend(s) m] m] mi 0
O Your attorney O a a a
O Courts/Judge a o m} g
O Police or Sheriff's office | O O ]
O Dist. Attomey/Prosecutor O O m| O
O Missing children's

organization (] O a u]
O Court-appt. Therapist/

Mental health prof. a O O O
O Other: a O u| O
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THESE QUESTIONS HAVE TO DO WITH ANY CRIMINAL CHARGES THAT HAVE BEEN FILED AGAINST THE
ABDUCTOR._IF NO CRIMINAL CHARGES WERE FILED, ANSWER 297 and 298, AND SKIP TO 311.

297.  Has the abductor been located? O Yes {1} O No (& ABDLOGAT 207+

298.  Were any criminal charges filed against the abductor and/or accomplice(s)? GHARGES 208 %
D Yes, the abductor only {£) o
O Yes, both the abductor and the accomplice(s):{2)

299.  Check the type of charges that were filed: TYPECHG 299

O Felony charges (child stealing, custodial interference, parental kidnapping) {1}
O Misdemeanor charges {2} L
0O Other charges: {3

300-10. If the abductor WAS charged, please check any of the following that have occurred.

O Not charged {#)

O Abductor was arrested (#}
O Abductor was extradited from: to &)
O Abductor returned voluntarily (e.g., extradition was waived) {7)

O Charges were dropped {?}
0O Abductor pieaded guilty {1}
O Abductor convicted {#}

O Abductor placed on probationi{#}
O Abductor sentenced to restitution {7)
O Abductor sentenced to incarceration {f)

O Victim assistance provided £7;

PRIOR TO AN ABDUCTION, MOST PARENTS AND MANY ATTORNEYS ARE UNAWARE OF MEASURES THEY CAN
REQUEST WHICH SOMETIMES CAN HELP PREVENT AN ABDUCTION.

311.  Did you seek any preventive measures prior to the abduction?

312.  What kept you from seeking preventive measures? KERTPREV: 3125
O No one ever told you about preventive measures {1}
0O You were discouraged from taking preventive measures:{2)
(Who discouraged you?
O Other: 3
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313-27. Check any of the following steps you took to try and prevent an abduction, and indicate the resuit:

Prevention attempt (check if attempted) Result (check one)
O Sought custody order prior to abduction{} . Was custody order issued? O Yes (1) ISSUECO3135 0
O No {2)
O Sought court order requiring the posting
of a bond. {# Was order issued? FSSUEBOBI,
O Sought court order prohibiting removal
of the child from the jurisdiction. {%} Was order issued? ISSUERES15._ "
O Sought supervised visitations {1} Were supervised visits A
ordered? O Yes {7} ORDSEE 316,27
O No {2
O Sought suspensionftermination of visits Was suspensionftermination 0O Yesi{7} VISTERM 317,___
between abductor and children {7} ordered? O No {2)
O Sought a warning, in court order, that Was warning given? O Yes(‘f) WARMING 318
breach of custodyAisitation order may 0O No {2)
subject violator to civil and/or criminal
penalties:{¥)
O Sought court-ordered passport restrictions Were restrictions issued? RESTRICT19,:
(e.g. restrictions on issuance, surrender
of passports prior to visit overseas) {i#j
O Sought passport denial or revocation Was passport denied or
through U.S. State Department £7} revoked? REVOKELS 3200
O Sought passport denial or revocation Was passport denied or O Yes {1 BEVOKERO 82155
through foreign embassy revoked? O No {2)
Name of country: €
O Tried to get control of the child's passport {#} BASSPCON S22 .

O Told child's school or day care that the childwas
not permitted to leave with the other parent 1)

O Other preventive actions: H
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328-
335.

How do you think other parents should be informed about ways to possibly prevent abductions?

0 Parent education courses at time of divorce ¥
O Parent education through the school system {7

O By their divorce attomneys {1}

0 Hospitals when child is bom£#}
0 Counseling prior to marriage between U.S. citizen and foreign national

O Educate grandparents through senior publications {%)
O Other suggestions;

THE FOLLOWING QUESTIONS ASK ABOUT THE HAGUE CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL
CHILD ABDUCTION.

336.

337.

338.

338.

Did you file an application under the Hague Convention on the
Civil Aspects of International Child Abduction? HARPLC: 336, 2"

O Yes {1}

O No, because country to which child was abducted was not a party to the Hague
at the time of the abduction. (Skip to 401) {2)

0 No, did not know of the existence of the Hague convention (Skip to 401) {3}

How long after the abduction occurred did you learn about the Hague Convention? WHENAPR 337 1
O Already knew aboutit {7) . O 4 to 6 months after abduction

O Within first week of abduction {2) 0 7 to 9 months after abduction:{6)

O 8 to 30 days after abduction {3} O Over 1 year after abduction: {7}

0 1 to 3 months after abduction {#)

How did you first find out about it? ERNFAG BI8EY

O Attorney {4} O U.S. State Department f

0O Missing children’s organization'{2) O Other:

O Police (law enforcement) {3}

Did you submit your application:

O Other (Specify:
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340. How long following the abduction did you submit your Hague application?

0 7 to 9 months after abduction {4) )
O 10 to 12 months after abduction: (5}

0O Over 1 year after abduction 6}

0 1 to 3 months after abduction |
0O 4 to & months after abduction:{3)

341. Did you experience bariers in being able to promptly
complete the Hague application? BARRIERS 341 %

0 No {2} (Skip to 347)

342-6. What barriers did you experience? (Check all that apply)

O Instructionsforms difficult to understand {7}
0O Had to get legal documents transiated {#)

0O Had to get certified court order {:f) N
O Had to make repeated calls to the State Department{#)
O Other barriers: &)

347-9. What country or countries received your Hague application?

{Name of other country or countries)

350. Was your application accepted by the foreign Central Authority? ACCEPT.380,

O Yes (Skip to 356) {#} 0O No {2}

351-5. If not accepted, what reason(s) were you given by the Central Authority?

O Country or region of country not part of Hague Convention

(Explain:
O Other reason(s).._
O No reason given;

356. What procedures were used in the other country to determine the
country of habitual residence under the Hague? HAGPROG 3567

O A court hearing before a judge {1}

D Other procedure(s): (Skip to 366) {3}

357. Did you attend this court hearing?



358-65. Why didn't you attend the hearing? (Check all that apply):

O Could not afford airfare/cost of staying in country {7}

O Could not get time off of work {#) »
O Not enough notice to make arrangements {7}
0O Attomey adwsed you not to attend; no need B

0O Fearful of going to other country {1
O Difficulty getting passport or visa {;
O Other reasons:

366. Did the foreign Central authority offer (or refer you to) low-cost
or free legal assistance and representation regarding the Hague proceeding? FREELEGIISE, 1
O Yes {1} o
0 No, not available {2} Ny
0 No, not eligible under income criteria {3)

367-8. Did anyone attend the hearing in your place?

O Yes {§} —————> 368. Who?

0O No 2}
369. Were you represented by an attorney at the hearing? REPATTY-389.7:
OYes{# O No {2

370-7. Who else attended the hearing? (Check all that attended)
O Your attorney {7)
O The abductor {7} N
O The abductor's attorney 1
O The child or children {:
0O Members of your family: {1}
O Members of the abductor's family:{#)
O Staff of the foreign Central Authority {f)
O Anyone else (Specify: )%

378-85. During the court hearing to determine the country of habitual residence under the Hague,
please indicate if thejudge aliowed testimony on any of the following topics:

O Allegations of child abuse or neglect
O Allegations of domestic violence ¢)
D Parenting practices of either or both parents (other than abuse allegations):{#}
O Arguments of raising child in U.S. vs. other country b

O Rellglous upbnnglng of childi{#)
3 Other testimony relating to the interests of the child
0 Other non-jurisdictional testimony (Specify:




386-94. Which of the following individuals submitted testimony for this hearing or procedure?

O You {#)

O The abductor {#}

O The child or children .
O Your family and/or friends:{}

O Family and/or friends of the abductor {7}
O Law enforcement officials (Specify:
0O Other:

395.  Please tell us about anything during the hearing (witnesses, tesimony, etc.) which you felt was
biased or irrelevant to the hearing's purpose (to determine country of habitual residence).

396. What was the outcome of the Court hearing or procedure? (Check one)

0 Court ordered child retumed to U.S. {1}

O Court denied petition for return {2} A

O Court awarded custody to the abductorif}
O Other outcome: )

397. Following the court's decision, did the abductor take steps
to prevent the child's return to the U.S.?

O Yes {#) O No (Skip to 401):{2}

398-400. Check any actions the abductor took:

O Made attempts to flee with childi{1)
O Other actions:

NON-HAGUE QUESTIONS (Only answer these questions if you did not submit a Hague Application)

401. Did you seek a court order in a foreign court?

O Yes {§} O No (Skip to 407) {2}
402-406. Were you requesting
that the court . . . (Check all that apply) Did the court. . . (Answer for those you checked
O Grant you custody? {f) 0O Grant you custody?
0O Grant you visitation? {¥} O Grant you visitation?
O Enforce your U.S. custody order? ¢} 0O Enforce your U.S. custody

order?

0O Order the child's pick-up? £} 0 Order the child's pick-up?
O Order the child's return? ¢4} O Order the child's return?

PREVRET:307:: .




PLEASE ANSWER THE FOLLOWING QUESTIONS REGARDLESS OF WHETHER YOUR CHILD WAS ABDUCTED TO A
HAGUE OR NON-HAGUE COUNTRY

407-34.
IF YOU CONTACTED THE U.S. STATE DEPARTMENT REGARDING THE INTERNATIONAL ABDUCTION OF YOUR
CHILD OR CHILDREN, PLEASE ANSWER THE FOLLOWING:

What were your initial expectations regarding Based on your experience, what
how the State Department would assist would you tell another left-
you in locating and recovering your child? behind parent to expect in
(Check all that apply). State Department assistance?
(check all that apply).
&2 {1
O Assign someone to investigate and search for your child. m]
0O Referrals to attorneys and investigators in foreign country. O
0 Refer you to free or low-cost legal assistance. a
a Have staff which speak the language of the country to a

which your child was abducted.
O Be familiar with international abduction issues. a
O Provide publications about international abduction. ]
@] Offer advice about strategies to use in locating and O

recovering your child or children.
] Have knowiedge about the Hague Convention and how it g

applies in foreign countries.
jm] Have knowledge about the legal system in the country a

to which your child was abducted.
O Cut off U.S. aid to countries which refuse to return O

abducted children.
0 Provide report on welfare of child. o
O Take direct action to pick up and return child O
O O

(Other - write in)

O a

(Other - write in)
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THE FOLLOWING QUESTIONS ASK ABOUT THE RETURN OF YOUR CHILD. IF YOUR CHILD HAS NOT YET BEEN
RETURNED, PLEASE ANSWER THE NEXT QUESTION, AND SKIP TO QUESTION 449.

436. Has your child been retumed?

OYest{l

0 No (Skip to 449) {2)

437. How long after the abduction were the children returned? WHNRETA3T. 2.
O Within 1 month of the abduction {#)
O 1 to 3 months after the abduction
O 4 to 6 months after the abduction {3}

O 25 to 36 months after the abducton{® @
O More than 3 years after the abduction (Specify: ) €7}

438. Did you go to pick up your child? RICKURCH 438,
O Yes {13 O No {2)
439. Please describe how the children were returned: HOWREF 4354,

440-8. What were the barriers you faced to picking up your child? (Check all that apply)
0O No barriers {1}
O Cost of plane ticket {#}
O Difficult to get time off work 7.
0O Fearful of leaving other children {7}
O Had to obtain passport for self and/or child {#}
0 Had to obtain visa for self and/or child {7}

O Other barriers: th
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449-76. Who or what organizations provided significant assistance in the search and/or recovery of your child?

(Check all that apply).

O Your family (e.g. parents, siblings, other children, new spouse) {7)

O Clergy (%)

O Social service professionals ¥}

O Police/Sheriff {1)

O Attorney in U.S. £¥)

O Attorney in another country {1}

0O Prosecutor/District Attorney {f)

O FBI {4}

O Foreign embassy or consulate in U.S. {#}

O U.S. embassy or U.S. consulate in another country {7}

0O U.S. State Department {7}

O Private investigator {1}

O Central authority in another country) {1}

O Courts in another country under the Hague Convention {1}

O Courts in a non-Hague country {#}

O Government offices/officials in a non-Hague country {#)

0O National Center for Missing and Exploited Children (NCMEC) (1)

O State missing children's clearinghouses ¥} (Specify:

O Schools (flag school records) {4}

O Other source (Specify: ) €H

EANBUY %S

SOCSVC 56,
SHERIFFA57.

LINIS 458

LINOTR 459.2..

EEDBURM4ER L |

CONFORWB3:

SCTWO476 -



477-91.

Did you or do you feel that any of the following cultural beliefs or biases negatively affected the treatment you received in
attempting to locate and recover your chiid? (Check all that apply).

Beliefs or biases relatingto... What type of agency or

O o o o o o o

0

organization
expressed these views?

Race or ethnicity

Unmarried parents

Searching fathers

Non-custodial parents

Religion

American "lifestyle” (e.g., TV, violence)

U.S. military & military personnel
in foreign countries

Family violence

The presumed unfitness of left-behind
parents in abductions

Working women

How searching parents should act in public
(e.g., tearful, etc.)

Educated women

Searching parents who have remarried or
have other children

That family abduction is simply a
domestic issue

Other beliefs or biases

Please describe:
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NOW WE HAVE SOME QUESTIONS ABOUT WHERE YOU FOUND ASSISTANCE AND WHAT OBSTACLES YOU HAVE
FACED IN THE SEARCH FOR YOUR CHILD.

492-9. What kind of help or support did or do you receive in searching for your child? (Check all that apply.)

0O Emotional {7)

O information or advice about international abductioni{f}
O Information or advice about legal issues {#]

0O Household and/or child care assistance {1}

O Flexible or lightened schedules at work {#}

O Other help or support: {H

500-9. Where have you turned for help in coping with the stress of your child being abducted?
(Check all that apply.)

O Informal emotional support from friends and family {#)

0O Books and other reading material £1}

O Prescription drugs {£)

0O Religion £#)

0 Other: s ]

aNA. {1 N/AG09,



510-520
How much money have you spent since the abduction in trying to locate and/or recover your child? Estimate amounts spent, if
possible.

Estimate amounts

Attorney in U.S. $ CHRSHATY A
Attorney in other country $ CASHFORS11. .
Court costs (U.S. & other country) $ GASHCTS12

Other legal costs $ CASHEEG!S13;:
Private investigator $ CASHPES14. 0
Rescuer/Reabductor $ CASHRESIS1S
Travel costs (e.g. plane fares, hotels) $ CASHIVLISB. .

Communication costs (phone calls,
telegrams, photocopies, translation) $ GASHEHN 517,

Therapy or counseling (include cost of

physician, prescriptions, etc.) $ CASHCOUN 518
Other costs. Describe: $ OTRCASH 518, 1%

Estimated total amount spent
since abduction: $ TYLCASHIS20.

521-7. What are the sources of these funds?
O Own savings and earnings {4}
O Gift(s) from extended family or friends {f}

O Loan(s) from extended family or friends {f}
O Loan(s) from bank or financial institution (includes mortgages or equity loans) {1}
O Credit card(s) {#)

0 Fund raising event(s) {7}

0O Other sources: “




528-552.

On a scale of 1 to 10 (with 1 being the GREATEST obstacle), please rate the following list of obstacles in terms of the level of
difficulty they have caused in your attempts to recover your child. (If an obstacle on this list was not encountered, please write
"N/A" beside it. You may also write in and rate any obstacles you encountered that are not on this list.)

Lack of sufficient funds NOTSUFF 5287

Lack of ime

Laws of other countries

American laws

Lack of uniform definition of abduction

Lax attitude of law enforcement agencies
Difficulties getting law enforcement to enter children onto NCIC computer NONCIC'S34. 2

State and/or local law enforcement agencies
(Specify obstacles: ) LAWENE 535 L5

Federal law enforcement (FBI)
(Specify obstacles: ) FEDLEA 536,

Prosecutor’s office (e.g., unwillingness to extradite, file charges, etc.)
(Specify obstacle: ) PROOEC.S37.__

Difficulties with missing children's organization
(Specify organization and obstacle: )

Lack of State Department communication
Judge's lack of experience in international abduction cases
Judge's lack of knowiedge about Hague Convention (in Hague Countries only)

Difficulty working with government agencies/officials in foreign country
(Specify country and obstacles: )

Ease of exiting the U.S.

Child's passport was not flagged to prevent issuing second passport

Difficulty getting legal representation

U.S. Immigration agency (INS) failure to act regarding abductor's immigration status

Airlines failed to release information AIRUNES47.
Lack of cooperation from foreign embassy or consuiate in U.S. COOPEMBUIIS48:
Lack of cooperation from U.S. embassy or consulate in foreign country CODPEMBF 549,

Other obstacles (list and rank order with others):
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553-6089.

in what ways, if any, were the following individuals and organizations helpful in the search and/or recovery of your child?

(Please mark "N/A" where help was not sought.)

Ways they were helpful

Prosecutor in U.S. state

Police or Shernff in U.S. state

FBI

Interpol

Police in foreign country

Attorney used in U.S.

Attorney used in foreign country

U.S. State Department

Foreign embassy/consulate in U.S.

U.S. embassy/consulate in
other country

Missing children's organization(s)

For Hague countries only:
The foreign Central Authority

The foreign court acting under
the Hague Convention

Ear Non-Hague countries only:

Foreign court in a non-Hague country

Govermment officials in foreign,
non-Hague country

Other Individuals/Organizations:

2B-33

PLEHERF 554 %

OVERSATY/559 =
DOSTATE 6007

NHOFFIC 807

HLPOTO 6087



610. BASED ON YOUR EXPERIENCE, DO YOU HAVE ANY SUGGESTIONS TO SHARE WHICH YOU THINK COULD
MAKE INTERNATIONAL PARENTAL ABDUCTION MORE PREVENTABLE OR RESOLVABLE?

611. WHAT SUGGESTIONS DO YOU HAVE TO MAKE IT EASIER FOR PARENTS TO LOCATE AND RECOVER
CHILDREN WHO WERE ABDUCTED BY ANOTHER PARENT TO A FOREIGN COUNTRY?

612. DO YOU HAVE ANY ADDITIONAL INFORMATION OR COMMENTS?







As discussed at the beginning of the survey, all of your answers are confidential and will only
be presented anonymously and in a grouped format. However, if needed, we would like to
contact you to follow up on any questions or if we need clarification on your answers? If we
may contact you, please fill out your name and telephone number here:

Name (if you prefer, just write
in your first name):

Telephone number: (include area code)

OPTIONAL QUESTION:

If you worked with or were assisted by a lawyer or government official here or in a foreign
country who was particularly helpful, please give name and telephone number here:

Full name (print):
Title/Office:
Country:

Telephone number:

If you would like to receive a summary of the research findings from this project, please write in
your name and mailing address below:

When you have completed the survey, please place it in the enclosed self-addressed, pre-paid
white Federal Express envelope and call 1-800-GO-FEDEX (1-800-463-3339) for a free pick-up at
your residence or office. There is no charge to you.

For questions, please contact:
Janet Chiancone, Research Associate
American Bar Association/Center on Children and the Law
740 15th Street, N.W., 9th Floor
Washington, D.C. 20005-1009
(202) 662-1734

THANK YOU VERY MUCH!
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SURVEY OF CENTRAL AUTHORITIES OF
THE HAGUE CONVENTION ON THE CIVIL ASPECTS
OF INTERNATIONAL CHILD ABDUCTION

Chapter Summary

A survey was conducted of the Central Authorities under the Hague Convention on the

Civil Aspects of International Child Abduction. Seventy-six percent of all countries with Central
Authorities at the time of the survey responded to it. Highlights of the findings include that:

Over one-third of the Central Authorities were established within the last five years.

More than two-thirds of Central Authorities are located in justice departments or
ministries.

About two-thirds of Central Authorities have attorneys on staff.

Central Authority staffs are small (about 3 persons) and generally spend less than half of
their time on Hague cases.

Caseloads vary greatly across Central Authorities. In 1994, outgoing applications ranged
from one to 380 cases with a mean of 45 and median of 13.

The United States was identified most often by Central Authorities as one of the three
most frequently dealt with countries in both incoming and outgoing return and access
cases. The United Kingdom was next in all categories except outgoing access cases.

More than 80% of responding countries will accept Hague applications in English and
about half that number will accept applications in French. Only eleven Central
Authorities reported accepting applications in English and French, although both are
official languages of the Hague Convention.

Twenty-three Central Authorities reported that their Hague return application form
contains all of the elements found in Article 8 of the Hague Convention.

Seven Central Authorities reported that they do not accept applications by facsimile.
More than 70% of responding Central Authorities reported that they review incoming

return applications within one week and more than 80% review outgoing return
applications within one week.

3-1



More than 70% of responding Central Authorities open five or fewer incoming return
cases and five or fewer outgoing return cases per month. The number of unresolved cases
ranges greatly.

Five Central Authorities reported that the exact location of the child is unknown in over
half of their incoming cases.

Over two-thirds of responding Central Authorities reported that criminal charges are
sometimes helpful in efforts to locate the child, while one-third reported that criminal
charges are sometimes helpful to proceeding with the Hague case.

Four Central Authorities reported that some judges in their country will not order a return
if criminal charges are outstanding, with one Central Authority indicating the criminal
charges must be dropped before that Central Authority can proceed with the case.

Central Authorities vary in their rate of rejecting applications. Over a quarter of
responding Central Authorities reported rejecting applications in cases in which the time
between the abduction or retention and the submission of the return application was too
long. Almost one half reject applications when there is no evidence that the child is in
the country.

More than one quarter of the responding countries have other intercountry agreements or
laws that may be used in lieu of the Hague Convention. Some report that these have
simpler procedures than the Hague or are more advantageous in access cases.

Eighteen Central Authorities reported trying to secure voluntary returns. About one
quarter of these reported no success; almost three-quarters reported success in 25% or
fewer cases.

Ten Central Authorities reported that the Central Authority office will represent the
parent in the Hague proceeding and 17 reported referring applicant parents to attorneys.

Seventeen Central Authorities reported that Hague applicants may be eligible for free
legal assistance and representation. ~

The majority of Central Authorities (26) reported that the Hague proceeding is a hearing
before a judge in their country, whereas three Central Authorities reported that it was an
administrative proceeding.

Five Central Authorities reported that judges generally make decisions in Hague cases
within one week of the proceedings, 16 reported that decisions are made within six
weeks, and two Central Authorities reported that, after the Hague proceedings, the
decisions take a year or more.
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About half of Hague return proceedings result in a decision to return the child. Countries
vary greatly, with a range of return orders by country of between 5% and 95% of cases.

Just under three-quarters of responding Central Authorities take steps to ensure that the
abducting parent does not flee subsequent to the order for return. Seven Central
Authorities reported that all children that were ordered returned were successfully
returned, while one Central Authority reported that in more than a quarter of cases with
return orders the child was not returned.

Central Authorities reported that abducting parents sometimes obstruct the order by
fleeing with the child, sending the child into hiding, or filing documents to block the
return.

More than 60% of responding Central Authorities reported that judges may specify the
terms or conditions for the return (i.e., undertakings). Most impose these terms in a
quarter or fewer cases, although one Central Authority indicated that undertakings were
imposed in over three-quarters of the cases in that country.

Most undertakings relate to the provision of transportation and/or lodging for the
abducting parent and the placement of the child in protective custody or foster care
pending the custody hearing in the country of habitual residence. The main reasons for
1ssuing undertakings were concerns about child abuse, spouse abuse, and the economic
disparity of the parties.
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Central Authorities

Under the Hague Convention on the Civil Aspects of International Child Abduction, each
party country is required to establish a central authority. Most of the duties of the Central
Authority are enumerated in Article 7 of the Convention, which states:

Central Authorities shall co-operate with each other and promote co-operation amongst
the competent authorities in their respective States to secure the prompt return of children

and the achieve the other objects of this Convention.

In particular, either directly or through any intermediary, they shall take all appropriate
measures -

a to discover the whereabouts of a child who has been wrongfully removed or retained;

b to prevent further harm to the child or prejudice to interested parties by taking or
causing to be taken provisional measures;

¢ to secure the voluntary return of the child or to bring about an amicable resolution of
the issues;

d to exchange, where desirable, information relating to the social background of the
child;

e to provide information of a general character as to the law of their State in connection
with the application of the Convention,

f to initiate or facilitate the institution of judicial or administrative proceedings with a
view to obtaining the return of the child and, in a proper case, to make arrangements for

organizing or securing the effective exercise of rights of access;

g where the circumstances so require, to provide or facilitate the provision of legal aid
and advice, including the participation of legal counsel and advisors;

h to provide such administrative arrangements as may be necessary and appropriate to
secure the safe retumn of the child;

i to keep each other informed with respect to the operation of this Convention and, as far
as possible, to eliminate any obstacles to its application.

Other duties are set forth in Articles 8-12 and 21. See Appendix A for a copy of the Convention.
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Although Central Authorities are mentioned in law review articles about the Hague
Convention, they have received little focused attention in the literature. The major exception is
an article on the Central Authorities by law professor Carol Bruch (1994) based on her
interviews of Central Authority personnel in ten countries (eight European countries, Israel and
the U.S.) in 1990 and 1992 and her observations of two inter-governmental meetings on the
Convention at the Hague in 1989 and 1993. She describes the responsibilities of the Central
Authority under the Convention and relates some of the variation that existed among the Central
Authorities which she studied.

Variation in the operation of Central Authorities and the implementation of the Hague
Convention across countries is an important consideration in examining the effectiveness of the
treaty. Whereas the Hague Convention has frequently been heralded as a prompt resolution to
these difficult international abduction cases, many experts in the field have become increasingly
aware that both promptness and resolution in Hague cases depend a great deal on which Hague
countries are involved.
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Research Design

Objective

The American Bar Association Center on Children and the Law conducted a survey of
Central Authorities regarding their experiences handling cases of international parental abduction
under the Hague Convention on the Civil Aspects of International Child Abduction. The
objective of the survey was to identify the similarities and differences in structure and operation
of Central Authorities and to assess the degree to which the Hague Convention is working across
countries.

The research design, including questionnaire development, sampling, data collection and
analysis, and the limitations of the survey, is described in more depth in Appendix B.

Survey Design

The questionnaire included items which collected data regarding:

- infrastructure of the central authority (staffing, procedures, government agency
affiliations);

s number of cases and countries most often dealt with;

L legal representation of left-behind parents;

= the Hague application process (what services the central authority will perform, directly

and indirectly; timing of central authority response);

L rejection of Hague applications;

u Hague hearings/proceedings;

= Hague decisions and court order enforcement;

= undertakings;

L follow-up (e.g., tracking custody case after return).
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Taking into account the international nature of the sample, staff made efforts to use
simple, clear language and a format which was easy to follow. As English is not the first
language of many of the countries in the sample, the questionnaire was also translated into
French and Spanish. Respondents were given the option to complete the questionnaire in one of
these languages. Answering the survey was voluntary. See Appendix C for a copy of the survey
in English.

Sample and Response Rate

In all, 57 central authorities were contacted to participate in the study, representing all
Central Authorities existing at that time. This included central authorities in 44 countries, as well
as 10 provincial or territorial central authorities in Canada, and three central authorities in the
United Kingdom (England/Wales, Scotland, and Northern Ireland).

A total of 44 central authorities responded to the survey, representing an excellent
response rate of 77.1% of all Central Authorities existing at that time. Central authorities of 32
countries, including the Canadian federal central authority, ten provincial or territorial central
authorities from Canada, and all three central authorities from the United Kingdom
(England/Wales, Scotland, and Northern Ireland) completed and returned the survey. The
response rate by country was 73%.
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Survey Findings

For purposes of data analysis, responses for countries which had more than one
responding central authority (Canada and the United Kingdom) were summarized into a single
response for each country. Therefore, although a total of 44 central authorities returned the
questionnaire, the findings described in this report represent the responses of the 32 countries
represented in the response. For example, total case numbers for the United Kingdom represent
the sum of case numbers for all three of its central authorities (England/Wales, Scotland and
Northern Ireland).

Researchers also maintained separate data files of individual central authority responses
for both the United Kingdom and Canada.

In reviewing results, keep in mind that, unless otherwise noted, percentages shown reflect
the percentages of responding countries that answered that particular question. This is referred

to as “valid percent.”

Central Authority Characteristics

The Hague Convention of 25 October 1980 on the Civil Aspects of International Child
Abduction was initially ratified by 24 member countries. Additional respondents include 11
countries which acceded to the Convention by the date of the data collection. A list of central
authorities that responded to the survey, as well as the dates that these countries adopted or
acceded to the Convention is included as Appendix C. Of the eleven countries which did not
respond, three were member countries and eight acceded to the convention.

Countries which adopted or acceded to the Convention prior to 1992 made up 62.5% (21)

of the responding sample; those that adopted or acceded to the Convention in 1992 or later made
up 37.5% (11) of the responding sample.
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Researchers coded responding surveys by region of the world as they were returned, and
tracked the response rate by region. European responses made up the majority of the sample:

Table 1. Region of Responding Central Authorities

Valid Response rate

Percent by region

Europe 62.5% 80.0%
The Americas/Caribbean 21.9% 63.6%
Other 15.6% 83.3%

Of those central authorities that responded to the survey, the majority (68.8%) were
located in a government agency concerned with justice matters. The table below shows the

breakdown:

Table 2. Primary Purpose of Government Agency

Within which Your Office is Located

Government Agency Valid Percent Frequency
Justice 68.8% 22
Foreign Relations 15.6% 5
Health/Social Services 9.4% 3
Law Enforcement - -
Other 6.3% 2
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Central authorities were also asked to identify the system of jurisprudence used in their
country. Most responding countries use a system of civil law:

Table 3. System of Jurisprudence

Type Valid Percent Frequency
. Civil Law 74.2% 23
Common Law 16.1% 5
Other 9.7% 3

Other responses include Canada (Quebec uses civil law; all other provinces and territories
use common law), Panama ("Family Code"), and Zimbabwe ("Roman Dutch Law").

Countries with Multiple Central Authorities

Four countries responded that they have more than one central authority. This included
Australia, Canada, Mexico, and the United Kingdom. Two of the responding countries
(Australia and Mexico) indicated that Hague return and access applications should be submitted
directly to the federal central authority only. Central authorities responding from the United
Kingdom responded that the application should go to the specific central authority
(England/Wales, Scotland or Northern Ireland). Canada responded that "either is acceptable,
however, it is more efficient to submit directly to the provincial or territorial central authority."

When asked how the federal central authority transmits applications to the appropriate
central authority within the country, Mexico indicated that applications are sent "by pouch
through our state offices.” The three remaining respondents answered that they use the mail
system, and two also use facsimile transmissions. Canada stated that "[o]ften an advance copy
will be faxed right away. This is followed by sending the original via mail."

When asked how having more than one central authority affected the way in which cases
are handled, all but one indicated that cases are processed more quickly. Australia stated that
"the federal responsibility is to co-ordinate action by state/territory authorities." The United
Kingdom central authorities indicated that, as this is how they have always handled their cases
there is no basis for comparison.

3-10



Central Authority Staffing

On average, responding central authorities report that they have about 3 staff members
working on Hague cases.! Half reported between one and two staff members. In addition, all but
one central authority reported that these staff members have responsibilities other than working
on Hague cases. The average percentage of staff time reported spent on Hague cases is 43.0%.
Four central authorities were unable to report an actual percentage of staff time, stating that "it
depends on the case." As one respondent reported, "whatever necessary--we give priority to
these matters."

Researchers sought to learn about the professional backgrounds of staff members. As the
following table shows, nearly three-quarters have staff with backgrounds as lawyers:

Table 4. Staff Members' Professional Backgrounds

Type of Background Valid Percent Frequency
Lawyers 74.2% 23
Managers/Administrators 25.8% 8
Paralegals 9.7% 3
Sociologists/Social Workers 9.7% 3
Psychologists 3.2% 1
Physicians/Nurses 3.2% 1
Other background 29.0% 9

Note: Respondents could answer more than one item, so totals are > 100%.

Other backgrounds included judges, magistrates, a law technician, as well as
“bureaucrats,” “paraprofessionals,” and those with “international relations” experience. One
central authority described the staff as a "mix of lawyers, social workers and police." Another
listed "2 judges, 2 translators, [and] 1 typist" as staff members. Two central authorities reported
that they receive legal advice from attorneys who work in the department, but are not officially
members of the central authority staff.

'For 29 valid cases the mean number of staff members is 3.5; the median number of staff members is 3.
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Thirty (93.8%) responding central authorities indicated that, for specific cases, they
contact experts and/or organizations in the country who are not on the central authority staff.
Local attorneys and local law enforcement are the experts contacted most frequently:

Table 5. Experts and/or Organizations Contacted for Specific Cases

Expert/Organization Valid Percent Frequency
Local attorneys 63.3% 19
Local law enforcement 63.3% 19
Translators 60.0% 18
Interpol 60.0% 18
Child welfare experts 43.3% 13
International Social Services 33.3% 10
(ISS)

Immigration officers 30.0% 9
Missing children's orgs. 20.0% 6
Other experts 33.3% 10

Note: Respondents could answer more than one item, so totals are > 100%.

Other experts listed by central authorities included government branches and offices, such
as the foreign office, the national police agency, and the child protection agency. Other
responses included "public guardianship authority," "secretary of public education," "department
of passport," and "state prosecutor." One central authority listed "embassies."

Number of Cases

Researchers asked questions regarding the number of cases handled by central authorities
for 1994 and 1995. As discussed earlier, several central authorities could not report on the
number of cases as the Hague had only recently come into force in their countries. Others were
only able to report on one year (1995). About 20 central authorities did answer these questions,
however, and the results show a wide range of variance in caseload numbers:
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Table 6. Caseloads

1994 1995

Mean | Median® Range Mean | Median" Range
Incoming Hague Return 38.8 11.0 2-250 433 17.0 2-325
Applications
Outgoing Hague Return 45.0 13.0 1-380 45.8 14.0 1-377
Applications
Incoming Hague Access 9.0 3.0 0-60 6.5 20 0-41
Applications
Outgoing Hague Access 7.5 3.0 0-46 5.7 3.0 0-27
Applications

Note: The median may represent a more realistic value, as numbers were somewhat skewed by very high caseloads
in one or two countries.

All central authorities indicated that they will accept Hague return and Hague access
applications from central authorities in other countries. Over two-thirds (71.9% or 19 countries)
also indicated that they will accept applications from left-behind parents directly. Six central
authorities (21.9%) also noted that applications are accepted from others, such as "legal
representatives," "other authorized persons and their representatives,” "any agent of applicant,"
"grandparents [with] visiting rights," "other family members who possess parental authority,"
and "anyone with legal visitation."

Countries

Respondents were asked to identify the three countries that their central authority deals
with most frequently in:

incoming Hague return cases;
outgoing Hague return cases;
incoming Hague access cases; and
outgoing Hague access cases.
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In all, 26 countries were listed. After tabulating the responses, countries listed most frequently
among the top three for each category are illustrated below:

Table 7. Countries Most Frequently Involved

Incoming Return cases
(30 countries responded)

Outgoing Return cases
(30 countries responded)

Incoming Hague Access
Cases (21 responses)

Outgoing Hague Access
Cases (17 responses)

USA (23)

United Kingdom(12)
Germany (10)
Canada (8)

France (5)

Sweden (5)

Spain (4)

Australia (3)
Argentina (2)

10 Norway (2)

11. Denmark, Republic of
Ireland, Israel, Mexico,
New Zealand, Portugal,
Switzerland, and
“Yugoslavia™ were listed
once each.

0N LA W~

o

USA (20)

United Kingdom (7)
Australia (4)

France (4)

Canada (4)

Germany (3)

Greece (3)

Spain (3)

9. Denmark (2)

10. Norway (2)

11. Austria, Hungary,
Republic of Ireland, Israel,
Mexico, Netherlands, New
Zealand, Portugal,
Sweden, Switzerland and
“Yugoslavia” were listed
once each.

0 NO LA LN -

USA (9)

United Kingdom (9)
Canada (6)

France (6)

Germany (4)
Argentina (3)
Sweden (3)
Australia (2)

9. Denmark (2)

10. Switzerland (2)

11. Austna, Republic of
Croatia, Republic of

NNk -

Ireland, Italy, Netherlands,

Norway, Poland, and
Spain were listed once
each.

USA (13)

France (6)

United Kingdom (5)
Germany (4)
Austraha (4)
Canada (3)

Israel (2)

. Argentina, Cyprus,
leand Greece, ltaly,
New Zealand and Spain
were listed once each.

100 N b by~

Note:

answered up to 5 countries for each category.

Responding central authorities were asked to list the top 3 countries for each category. Some respondents

The United States, the United Kingdom, and France were listed in the top five for all four

categories.

Hague Access Cases

Not all, but most of the responding central authorities (23 or 84.4%) reported that they
had received applications relating to access rights. They indicated that they would assist to
organize or secure access/visitation rights in situations in which parents are seeking visitation
only (22 or 85.7%); and/or for other family members seeking visitation (9 or 35.7%). Ten
central authorities (39.3%) also reported that they attempt to secure access pending resolution of
a Hague return case. One central authority reported that "when the application for return is

dismissed we [try] to secure the right of access."

Central authorities reported different ways in which they assist parents in access cases:

u file petition for access in court (17 or 61.3%);

= provide names of attorneys to applicant parent (11 or 41.9%).
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Other methods of assisting in access cases included "fil[ing] petition for access with the
local administrative authority," "secur[ing] attorney for applicant parent," "provid[ing]
information as to the proper procedure to be followed," and "referring to the Center for Social
Work."

The Application

Just over eighty percent (20) of responding countries reported that they will accept Hague
applications in English, and 13 (41.9%) accept applications in French. Eleven of these countries
(34.3%) accept both. Twenty countries (64.5%) also said they would accept applications in the
official language of their country, which in 6 cases was Spanish. Three other countries? reported
that they accept applications in an additional language.

Four countries (12.5%) indicated that they do not accept applications in English or
French, but will only accept applications in the official language of their country (for two of
these countries, the official language is Spanish).?

Twenty-three (76.7%) responding central authorities reported that their Hague return
application form contains all of the elements found in Article § of the Hague Convention, while 5
countries (16.7%) report that it includes some of the elements in Article 8. An additional 3
countries (6.7%) reported that they have designed their own application. Six of the respondents
included a blank copy of their application with their completed questionnaire.

Central authorities were asked what they generally require in the application and
answered as follows:

copy of custody orders (30 or 96.8%);

address where child believed to be living (28 or 90.3%);
copy of divorce decree (23 or 74.2%),

recent photograph of child (22 or 71.0%);

recent photograph of abducting parent (21 or 67.7%);
copy of marriage certificate (19 or 64.5%);

copy of child's birth certificate (18 or 58.1%);
documents establishing abduction took place one year prior to application (8 or 25.8%);
typed application (8 or 25.8%);

arrest warrant (5 or 16.1%);

income eligibility for legal aid (5 or 16.1%).

These countries were Hungary, Luxembourg and France.

3These countries were Austria, Colombia, Panama, and Poland.
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In some cases, respondents marked "if available" next to several of the listed items, such
as arrest warrants and recent photographs. One wrote that "[a]ll of these can be useful if
available. Lawyers acting for applicant in [country] will assess when evidence is required and
will ask for affidavits." A similar response stated that "the central authority requires only the
elements which figure in the articles of the Convention, but it is desirable and convenient if the
request be accompanied by the checked items.” Another response stated that "[t]here are no
specific requirements for the application. All available information must be communicated."

Eight respondents (25.8%) also listed other items to be included with the application.
They included:

"If necessary, a statement that the applicant parent has custodial rights as defined in the
Convention."

"Information regarding the city, companions, and flight."
"In case of a custody given by law, a copy of this law."

"Information establishing applicants' rights of custody, circumstances, surrounding
removal or retention, habitual residence, explanation of any delay in applying, proposals
in relation to return airfare.”

Two central authorities listed "power of attorney," one for the "central authority
application for [the country's] legal aid." Another stated that "[w]hen [custody order] data are
verified by other data or documents we do not require them naturally. In case of doubt we do."

A little under one half of the respondents reported that legal documents in the application
need to be officially authenticated or certified, particularly "if they are to be relied on in court.”

Seven central authorities (21.9%) do not accept any Hague applications by facsimile. Of
those central authorities who will accept applications by facsimile, all but one report that they
will accept faxed Hague applications for incoming cases, and 79.2% (19) will accept faxed
Hague applications for outgoing cases. All but a few central authorities reported that faxed
applications should be followed by the mailed original in order to present the documents in court.

Upon receipt of a Hague application, the central authority will review the application and

determine whether or not to accept the case. The following table shows the time frames for
review described by central authorities for different types of applications:

3-16



Table 8. Length of Time For Reviewing Application

Type of Case Immediately Within 1
(<1 week) month Other
Incoming Return Cases 22 8 1
Outgoing Return Cases 24 4 1
Incoming Access cases 19 5 1
Outgoing Access cases 21 3 1

No central authorities answered that it took over one month to respond to any of these cases,
although two stated conditions to these time frames:

"If the application includes the required information and documents."

"If we have all the necessary documents, there is no need for additional information, and
the documents we have support the case unambiguously."

Central authorities also reported on the actions taken once an application is received:

Table 9. Action Taken by Central Authority Upon Receipt of Application

Action taken by Central Authority Valid Percent Frequency
Acknowledge receipt of application to country 83.9% 26
that contacts you on behalf of left-behind parent

Assign a specific staff member to work on case 58.1% 18
Acknowledge receipt of application to left- 22.6% 7

behind parent directly

Take other action 22.6% 7

Four countries reported that they will acknowledge receipt of the application to the left-behind
parent directly only in cases where the application was received directly from that parent.
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Other action taken includes assigning a lawyer to work on the case and/or take part in
court proceedings (3 cases), "certify for legal aid," and "[send] to the Center for Social Work.”
The federal central authority in Australia stated that its office "forwards the Hague application to
the corresponding state central authority."

Most central authorities open five or fewer cases a month:

Table 10. Average Number of Hague cases opened Monthly

Type of Case S or fewer 5-10 10-15 | More than

cases cases cases 15 cases
Incoming Return Cases 21 5 2 1
Outgoing Return Cases 21 4 1 2
Incoming Access Cases 27 1 - -
Outgoing Access Cases 26 2 - -

At the time the survey was conducted, central authorities were asked to report on the
number of cases they have that are still unresolved. Three countries reported that they have no
unresolved incoming Hague return cases, and one country reported having no unresolved
outgoing Hague return cases. These numbers do not include countries which have as yet not
received any Hague applications. As the table below indicates, on average countries have
between 10 and 26 unresolved incoming Hague cases, and between 8 and 22 unresolved
outgoing Hague cases.

Table 11. Number of Unresolved Cases

Mean Median Range
(lowest to
highest)
Incoming cases 25.2 10.0 0-235
Outgoing cases 46.6 10.0 0-811
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Central authorities also reported that the child's exact location is unknown in about 24%
of their incoming Hague cases. Five central authorities reported that, in general, the child's
location is unknown in 50% or more of their incoming cases. One respondent stated that this
question "is not possible to answer." Another responded that "in most cases the central authority
1s advised of the exact location of the child. However, we cannot be totally sure that the advised
location is where the child actually is."

Nearly half of the responding central authorities will actively search for the child in cases
where his/her location is unknown, and another half will refer the party to other resources to
locate the missing child. Specific ways in which central authorities will assist in locating the
child include contacting Interpol and/or national or local police (9 central authorities), "register
of employees, population register,” "solicitor appointed actively searches for child,"” and "private
investigators." One central authority stated that there are no "civil and non-criminal" methods of
searching for the child.

Hague Case Services

Once a decision has been made to accept a Hague return case, only two central authorities
(6.3%) reported that no steps are taken to ensure that the abducting parent does not flee from the
country. Other central authorities checked the following steps which central authorities and/or
attorneys acting on behalf of the applicant generally will take:
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Table 12. Steps Central Authorities Take

Steps central authority/parent's attorney will take Percent of Number
Countries | Countries

Alert and/or coordinate with state authority that tracks 44.8% 13
missing children

Law enforcement authorities are alerted 41.4% 12
Request that court order child turned over to child 41.4% 12

welfare agency pending proceedings

Arrange for a responsible party/state authority to get 37.9% 11
temporary custody of child

Request that court issue warning/prohibition regarding 37.9% 11
leaving country

Request that court inform immigration/customs officials 31.0% 9
to prevent removal from country

Remove child from care of person who has abducted 27.6% 8
child

Monitor movement of child in possession of child 24.1% 7
Request that court order abductor and child's passports 24.1% 7
turned over to court or third party

Request that court order abducting parent's automobile 6.9% 2
impounded

Request that court order plane tickets issued to 6.9% 2

| abducting parent relinquished

Note: Six central authorities reported that attorneys acting on behalf of the applicant parent must apply to
the court to take these steps. Respondents could answer more than one question, so totals > 100%.

One central authority reported that an urgent request from their office can register the
parent and child in the missing/wanted person files, but in order to keep them listed a judge must
approve. Four central authorities stated that whether or not the above steps are taken "depends
on the specific case," and steps are generally taken "in rare cases where abductor has kept child
hidden from authorities," or "if there is a risk of a new displacement or danger to the child."
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Central Authority Services

Central authorities were presented with a list of services which could be provided to
applicant parents in Hague return cases, either directly or through an intermediary.
Communicating directly with the other country's central authority, communicating with private
attorneys of parents, and acting as liaison between applicant parent and other country's central
authorities were the activities most frequently listed. The following table shows how central
authorities responded regarding all of the listed services:

Table 13. Types of Services Provided

Child taken to | Child taken from Both incoming
your country your country and outgoing
only (incoming _only (outgoing cases
cases) cases)
Help to draft a petition for return of child 1 12 8
Have a telephone number for emergencies or crisis 1 - 8
assistance
Office open beyond normal business hours 3 - 3
Act as laison between applicant parent and other 2 7 15
country's central authority
Assist applicant in completing application - 12 10
Represent applicant in court proceedings for return 10 - 2
of child
Identify free legal representation for applicants 11 - 5
Communicate with private attomey(s) of parents 4 3 18
Assist in collecting and forwarding application and 2 13 15
documents to other country's central authority
Translate documents needed for judicial or 2 5 10
administrative procedures
Communicate directly with other country's central 3 1 25
authority about case on ongoing basis
Maintain regular contact with parties in ongoing 4 5 14
cases
Staff attends Hague hearings 2 - 2
Provide addresses of experts and/or professional 4 - 11
organizations
Other services 2 - 2

Note: Three countries did not respond to this question.
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Other services include "if necessary, the court appoints an expert," and "we furnish information
regarding other institutions in [the country] charged with locating minors and missing persons."

All but three responding central authorities also provide information about their countries' laws
that are relevant to a Hague Convention application. For example:

= 23 (79.3%) central authorities provide general information concerning family law in the
country;

n 20 (69.0%) provide a list of relevant statutes and/or case law;

= 19 (65.5%) provide information regarding law in the country passed to implement the
Hague;

n 16 (55.2%) provide information concerning jurisdictional issues;

u 15 (51.7%) provide information regarding non-Hague remedies available in the country;

= 13 (44.8%) provide an analysis of how specific provisions of the Hague such as "habitual

residence” have been interpreted in judicial or administrative proceedings in the country;

= 14 (48.3%) provide information on other international treaties beside the Hague that may
be relevant.

In most instances (23), the central authority itself covers the cost of preparation and
distribution of this information. In the United States, the National Center for Missing and
Exploited Children, a non-profit organization supported by private and public funds, provides
information as well as the U.S. Central Authority.

Criminal Charges

Seven central authorities (20.7%) reported that outstanding criminal charges have no
effect upon whether or not they can proceed with a Hague return case. For those who reported
there was an effect, the impact of criminal charges varied. Sixteen central authorities (55.2%)
reported that criminal charges are sometimes helpful in efforts to locate the child; and eight
(27.6%) reported that criminal charges are sometimes helpful to proceeding with the case. Four
respondents (13.8%), however, reported that some judges in their country will not order a return
if there are outstanding criminal charges, and one indicated that criminal charges must be
dropped before they can proceed with the case. Two central authorities report that outstanding
criminal charges can "hinder voluntary return."

For more information on criminal charges see Appendix E.
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Rejection of Hague Applications

An average of 4.6 cases per central authority have been rejected since 1994. Six
countries answered that they had rejected no applications, while one country reported 20
rejections. Reasons for rejection of an application are outlined in the table below.

Table 14. Reasons Countries Rejected Applications

Valid Percent Frequency
Child is over 16 years old 54.5% 12
No evidence that child is in country 45.5% 10
Child was not wrongfully removed or retained 31.8% 7
Too long between event (abduction/retention) and 27.3% 6
Hague return application submitted
Applicant related to but not parent of abducted child 4.5% 1

Other reasons for a rejection of the Hague return application include the Hague
Convention not being in effect in the country at the time of the abduction, the child "not located
in country," and child had been settled in the country for long period of time. Central authorities
also listed "the event occurred prior to [our country] vigorously enforcing the law," "the left-
behind parent had been convicted for battering the child," and "overseas applicant refuses to
undertake to pay airfares for return for child and abducting parent (requirement in some cases
only)" as reasons for application rejection.

All responding central authorities report that they will contact the central authority of the
applying country to inform them of the rejection. A little over one-third (11 cases or 36.7%) will
also contact and inform the applicant and/or the applicant's attorney directly. Eighty percent (24)
of central authorities report that they will provide a written explanation of the reasons for the
rejection to:

the applying central authority (24 countries);
the left-behind parent (7 countries);

the left-behind parent's attorney (7 countries);
another party (1 country).

Ten of the responding central authorities (40%) also reported that there is a process for appealing
the rejection of the application.

When the central authority informs the other party of the application rejection, 15
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countries reported that they will suggest alternative methods to the applicant, such as filing for
access rights or making referrals to local organizations.

Non-Hague Remedies

Nine responding central authorities (28.1%) reported that there are intercountry
agreements or laws that may be used in lieu of the Hague Convention in cases of international
child abduction. Three intercountry agreements were listed, and three countries listed bilateral
agreements. They included:

= European Convention on Recognition and Enforcement of Decisions Concerning Custody
of Children and on Restoration of Custody of Children (Luxembourg 1980). (Listed by
seven countries). Respondents listed the following advantages to using this agreement in
lieu of the Hague Convention:

"much more precise in matters of visitation or rights."

"there is an advantage in access cases--the Convention provided for mutual
recognition and enforcement of custody orders, including access orders at no cost
to applicant.”

"Allows recognition of 'chasing orders'; allows recognition of access orders."
"Free of procedures."

"Enables us to obtain the recognition and execution of a foreign judgement."
"This Convention has the advantage that it is not only applicable where a removal
or retention of a child is considered wrongful, but covers recognition and
enforcement of decisions concerning custody of children in general.”

u Convention of October 11, 1977 between Denmark, Finland, Norway and Sweden on
Recognition and Enforcement of Decisions concerning Claims according to Private Law
(Listed by one country, although another country listed "Nordic Conventions.")
Advantages included:

"The Convention has the same advantage as the European Convention. The

procedure may further be less formal than the procedure according to the Hague
Convention."
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= Act No. 498 of December 23, 1970, on Return to Another Scandinavian Country as a
Result of Certain Decision on Welfare or Treatment. (Listed by one country, although
another country listed "Nordic Conventions.") Advantages included:

"The procedure may be less formal than the procedure according to the Hague
Convention."

Two countries listed bilateral agreements between countries, "which make the decisions
concerning custody rights enforceable." One country which listed "Bilateral agreements on
recognition of foreign custody orders," stated that there is "no advantage. Overseas applicant has
to pay for his or her own attorney in [our country]."

Voluntary Returns

Eighteen responding central authorities (62.1%) reported that they will try to secure a
voluntary return of the child. In most cases, the central authority or the attorney appointed for
the applicant parent will contact the abducting parent and pursue out of court proceedings to
achieve the return. Specific descriptions included:

"When the application has been accepted, the . . . central authority will: contact the
abducting parent by phone (if number is available) and notify the abducting parent by
registered mail of the application for the child's return, stating the grounds on which the
application is based and its intention to submit for a court order for the return of the child
if the application is not complied with voluntarily within a reasonable period of time,
where period shall be fixed by the central authority."”

"the lawyer of the applicant parent contacts the kidnapping parent to explain the
convention and voluntary return."

"we ask the parent to return the child voluntarily, but if it doesn't bring a result we take it
to court."

One central authority stated that "the abducting party in {our country] is always given a
chance to settle the issue voluntarily.” Another central authority answered that voluntary returns
are only attempted "in some cases (for example, where the abductor is unlikely to flee if
contacted)."

Of the 18 central authorities that attempt to secure a voluntary return, just over one-
quarter (7) report that no cases have yet been resolved through a voluntary return. Over two-
thirds (16 countries) report that 25% or fewer of their cases have been resolved through a
voluntary return. Less than one-fifth (4) of those that try to secure a voluntary return report that
between 26 and 50% of their cases have been resolved through a voluntary return.
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Legal Representation

About one-third (11 or 39.4%) of the responding central authorities reported that their
country had made a reservation to Article 26 of the Convention so that they would not be "bound
to assume [the] costs and expenses of the proceedings [including] those arising from
participation of legal counsel or advisors." Four of the responding central authorities did not
answer this question, which may mean they did not know if their country made a reservation or
they did not understand the question.

According to central authorities, applicant parents may obtain legal representation for the Hague
proceeding in one or more of the following ways:

Table 15. Legal Representation for Applicant Parents

Valid Percent Frequency
Central authority will refer applicant parents to 53.1% 17
attorneys willing to take Hague cases
Central authority office will represent the parent 31.3% 10
Other method of representation 28.1% 9

Note: Five central authorities did not answer this question. Respondents were able to answer more than one
method of legal representation, so total > 100%.

Other methods of representation included state prosecutors (two central authorities), court
staff member or court-appointed attorney (three central authorities), two from attorneys from
government social welfare agencies (e.g., "Family Development System" and "Institute of
Family Welfare"), and legal aid attorneys (one central authority). One central authority answered
that "applicant parents must choose their own legal advisors and they have a fee to pay."

Three central authorities also noted that, if preferred, applicant parents can select their own
private attorney for representation.

In cases where the central authority provides referrals to attorneys willing to take Hague cases,
respondents indicated the following ways in which attorneys are selected for referral:

= Experienced in handling Hague cases (14 or 82.4%);

m Speak language of left-behind parent (10 or 58.8%);
L Agree to take the case at low or no cost (6 or 35.3%);
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Other reasons that attorneys may be selected for referral include "residence of the
abducted child," "a lawyer experienced in family law," "geography," "nominated by family law
society,"” "listed on the College of Attorneys list,"” and "specialized in juvenile proceedings."

Seventeen (53.1%) of responding central authorities also indicated that Hague applicants
may be eligible for free legal assistance and representation. Eligibility criteria is divided
between having to meet income limit requirements (9 countries); and automatic qualification for
free legal assistance as a Hague applicant (8 countries). Other responses included the "material
situation of parent; the court decides," and "proof that they qualify for legal aid in their own
country." One central authority stated that applicant parents are only eligible for "free legal
assistance if they come from a [country] that hasn't taken the reservation [to Article 26]."

Hague Hearing/Proceeding

Three central authorities reported that the method for conducting Hague proceedings has
not yet been determined in their country. The vast majority of central authorities use judicial
court hearings, although there is great diversity in the level or type of court hearing or reviewing
the case.

Table 16. Type of Hague Proceeding

Valid Percent Frequency

Judicial court hearings 89.7% 26

Administrative proceedings (e.g., admin. review by judge) 10.3% 3
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Table 17. Level of Court

Valid Percent Frequency
Federal/national court only 13.8% 4
Provincial/state court only 10.3% 3
Municipal courts only 13.8% 4
District courts only 13.8% 4
Courts of "First Instance" 6.2% 2
Family courts 6.2% 2
Juvenile courts 6.2% 2
Combination of federal, provincial and
municipal courts, including appeals court 25% 8
(depends on case)
"Social Work Center" 3.1% I

Note: Central Authorities were asked to indicate the level of court(s) that hear or review Hague return cases in their
respective countries. Three specific choices were given (i.e., federal/national courts; municipal courts; and
provincial/state courts). The fourth and last choice (other) elicited various responses that reflected local practice.
For example, two central authorities (6.2%) reported that “courts of ‘first instance’” hear Hague cases. In the U.S.,
this would be equivalent to a trial court.

In the largest number of cases (13 or 43.3%) central authorities provide notice to the abductor of
the Hague return proceedings through the mail system. Other methods of notice include:

N personal delivery (10 countries);
n facsimile (3);
u applicant parent or parent's representative required to notify abducting parent (2).

Nine (28.1%) central authorities noted that it is the court or judge's responsibility to notify the
abducting parent.
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In countries which utilize a judicial court hearing for the Hague proceeding, the survey
asked central authorities to identify those individuals who generally attend the hearing. In nearly
all countries, the abductor and his/her attorney generally attend the hearing:

= attorney for abducting parent (24 or 88.9%);

= abducting parent (23 or 85.2%);

u attorney for left-behind parent (20 or 74.1%); and
u left-behind parent (17 or 63.0%).

In ten (37.0%) of the responding countries, the abducted child or children attend the
hearing, as do a representative of the responding central authority and a psychologist/sociologist.
Fewer than one-third of the responding central authorities reported that the following individuals
generally attend their country's Hague hearings:

n friends/family of abducting parent (8 or 29.6%);

= friends/family of left behind parent (6 or 22.2%);

= representative of applicant central authority (5 or 18.5%);
u law enforcement officers (5 or 18.5%); and
u private investigator (2 or 7.4%).

Two central authorities answered that a representative of the child protection board
generally attends the hearing, one noting that "the abducted child or children can be heard by the
judge/judges before the official hearing." Another central authority stated that the "Advisor of
Minors" generally attends. One central authority indicated that "anyone is allowed to attend the
hearing, since it is public, except for a strong reason to order [a] private hearing."

All but two of the countries which hold judicial court hearings reported that testimony is
accepted for the hearing. The table below indicates who may present this testimony.
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Table 18. Persons Permitted to Testify at the Court Hearing

Valid Percent Frequency
Expert witnesses 70.8% 17
Abducting parent 58.3% 14
Left-behind parent 54.2% 13
Abducted child or children 54.2% 13
Friends/family of left-behind parent 50.0% 12
Friends/family of abducting parent 50.0% 12
Responding central authority 33.3% 8
Applicant central authority 29.2% 7
Law enforcement officers 29.2% 7
Private investigators 20.8% 5

Six central authorities pointed out that testimony generally depends on the case and the
judge. Two stated that anyone who "the court finds has information relevant to the case," or
"who was a pertinent witness" can generally present testimony. Two central authorities noted
that testimony is nearly always given through written affidavit, although one noted that "should a
party's attorney wish the testimony of a witness, he/she may ask the court for permission."

Consultation with Abducted Child

Central authorities were also asked to report whether there is any specific age above
which a child must be consulted by the judge regarding his or her thoughts and opinions about
being returned as part of a Hague return proceeding. Eleven of the central authorities responded
"yes," although when asked to identify the age only six central authorities did so. One country
each listed the ages 7, 10, 11, 12, 13 and 14. Other responses to this question included:

u “The code of minors in our country established that in all judicial or administrative
proceeding in which a child is affected, the child must be heard.”

n “According to . . . [our country's] . . . Family Code, the judge considers . . . the child's age
and maturity.”

= “The judge can (not necessarily must) consult with the child.”
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= “From 11 years, depending upon the capacity of the minor. It is not a fixed age.”
u “Girls over 12, boys over 14.”

While no central authority indicated that there is a minimum age below which the child
may not be interviewed by the court, central authorities did identify the lowest age at which a
child's objections to being returned had actually been taken into account in their country. The
lowest age listed (by one country) was 5. Three countries listed age 10, while two countries each
listed ages 6, 7, 8, 12, and one country listed 13. One central authority responded, "as far as we
are aware, there have been no cases where the child has objected to being returned.”

Central authorities also reported that the judge may consult with the child indirectly through:

Table 19. Third Parties Consulted for Child’s View

Valid Percent Frequency
Counselor or therapist 56.5% 13
Representative of youth protection authority 43.5% 10
An attorney representing the child 34.8% 8
The child's guardian 30.4% 7

Note: Nine countries did not answer this question.

Other persons with whom the judge may consult regarding the child's opinions include
"family court counselor or independent psychologist," "child welfare authority," "a psychologist
appointed by the court," and "social workers."

Location of Hague Proceedings

The majority (24 or 77.4%) of responding central authorities reported that Hague
proceedings in their country take place in the locale where the child is located. Only 4 (12.9%)
reported that the proceeding takes place in a central location. Three central authorities (9.7%)
reported the proceeding takes place in another location, such as "the venue of the abductor.” One
central authority reported that, if the child has not been located, the hearing will take place in a
central location.
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Judicial Education

A little over half (19) of the responding central authorities also reported that they educate
judges in their countries about the Hague Convention's provisions. Educational methods include:

n published materials (13 or 72.2%);
n communication with judges in pending cases (11 or 61.1%);
n training of judges (5 or 27.8%).

Specific published materials provided to judges included "an explanation regarding the
objectives of the convention, along with a copy of the convention," and "articles in legal
newspapers.” One central authority reported that "Senior Counsel experienced in Hague
proceedings meet from time to time with the principal family court judge." Another reported that

"a seminar is being planned.”

Hague Decisions

Sixteen responding central authorities (59.3%) reported that, in general, judges in Hague
proceedings will make a decision regarding the case within the six week period following the
proceeding. More than one-quarter of these cases (5 cases) report that the decision is made
within a week of the proceeding. Seven central authorities (25.9%), however, reported that it
generally takes over six weeks for the decision to be made, with one reporting "one year or
more," and another reporting "1.5 years." The remaining 4 central authorities (14.8%) reported
that it "varies greatly," depending on each judge and/or each case. Five central authorities did
not answer this question.

If the judicial or administrative authority has not yet made a decision within six weeks of
the proceeding, 18 central authorities report that they will request a statement about reasons for
the delay. One central authority reported that they will request "on order of the requesting
central authority." Another reported that they do not request, but "we usually have continuing
contact with the lawyer and sometimes the court." All but one of the central authorities that
indicated a decision generally takes over six weeks answered that they will request a statement
about the reasons for delay.

Nearly all central authorities (26 or 86.9%) indicated that their country will provide for
appeals to Hague decisions. In most cases (22) the applicant parent and abducting parent are
eligible to appeal the decision (22 and 23, respectively). In about one-third of countries (8) the
responding central authority is also eligible to appeal the decision. One country indicated that
the applicant central authority is eligible to appeal the decision. Other responses included public
attorney or public prosecutor, and "institutions that have guardianship of children (through their
lawyers)."
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Twenty-eight central authorities identified the court or courts which hear appeals in
Hague cases. Specific answers included a Court of Appeals (11 central authorities) and the
Supreme Court (3 central authorities). Four central authorities reported that more than one court
can hear the appeal (e.g., "The District court and the Supreme Court;" "One of the two High
Courts;" "The high court in the first instance. The Court of Appeal hears appeals from the High
Court on points of law only;"and "(1) Inner House of Court of Session . . . (2) House of Lords.").
Three central authorities reported that it depends on the specific case (e.g., "In a case commenced
in the Magistrate's Court, an appeal would lie first to the District Court, and then ultimately to
the Supreme Court. In a case commenced in the District Court, an appeal would lie to the
Supreme Court."). Other responses included:

"District Court"

"Capital Court"

"Upper State Court"

"Provincial High Court"

"Full Family Court"

"Court of First Instance"”

"Appeals Court of Second Instance"

Case Qutcome

Central authorities were asked to report on the outcome of Hague proceedings in their
countries since 1994. Those countries which implemented the Hague Convention after 1994
were asked to use figures since implementation. The table below shows the average percentages
for each decision. Countries which have not as yet had any Hague proceeding decisions were not
included in the numbers.

Table 20. Hague Proceeding Outcomes

Mean Median Range
(lowest - highest)
Judge ordered child returned to applicant country (n=24) 44.7% 50.0% 5.0% - 95.0%
Judge denied petition for retum (child to remain in 23.2% 15.0% 6.0% - 75.0%
responding central authority's country) (n=23)
Voluntary return (n=22) 19.4% 19.8% 1.0% - 40.0%
Other decisions (n=16) 26.1% 28.5% 0-60.0%

Other decisions included those "withdrawrn/settled by parents,” "child not located,” and pending
cases.

Tables showing the percentage of cases with different outcomes, as reported by
responding central authorities, follow this page.
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Table 21. Percentage of cases in which judge ordered child returned to applicant country.

Country* Percent of Cases
Luxembourg 95%
Sweden 88%
Netherlands 85%
Mexico 85%
Panama 80%
Austria 70%

Italy 60%

New Zealand 54%
U.S.A. 53%
Canada’® 52%
Spain 50%
France 50%
Greece 50%
United Kingdom® 47%
Australia 27%
Switzerland 25%
Portugal 25%
Chile 25%
Denmark 21%
Germany 15%
Hungary 14%
Poland 10%
Argentina 7%
Finland 5%

4Colombia, Israel, Mauritius, Macedonia, Monaco, Norway, Slovenia and Zimbabwe did not answer this
question.

5This percentage is based on an average of the six provincial/territorial central authorities that answered the
question on the outcome of Hague cases, after accounting for caseload differences. Percentages ranged from 20-
100%.

%This percentage is based on an average of three central authorities of the United Kingdom, after accounting for
caseload differences. Percentages ranged from 19-50%.
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Table 22, Peréentage of cases in which judge denied petition for return (child to remain in responding
country)

Country’ Percent of Cases
Chile 75%
France 50%
Finland 50%
Argentina 47%
Greece 40%

Italy 35%

Austria 25%
Panama 20%
Poland ) 20%
Denmark 17%
Netherlands 15%
Mexico 15%
Switzerland 15%
Germany 15%
U.S.A. 14%
Canada® 14%
Portugal 13%
Sweden 11%
Australia 11%
New Zealand 10%
Spain 10%
Hungary 7%
United Kingdom’ 6%
Luxembourg 0%

"Colombia, Israel, Mauritius, Macedonia, Monaco, Norway, Slovenia and Zimbabwe did not answer this
question.

$This percentage is based on an average of the six provincial/territorial central authorities that answered the
question on outcome of Hague cases, after accounting for caseload differences. Percentages ranged from 0-33%.

*This percentage is based on an average of the three central authorities of the United Kingdom, after accounting
for caseload differences. The percentages of denied petitions ranged from 5-9%.
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Table 23. Percentage of cases with a voluntary return

Country" Percent of Cases
Germany 40%
Portugal 37%
Finland 35%
Netherlands 35%
Hungary 35%
Australia 27%
France 25%
Denmark 25%
Switzerland 25%
U.S.A. . 18%

Spain 15%
Canada" 12%
New Zealand 12%
Greece 10%
Poland 10%
Sweden 10%
United Kingdom' 10%
Argentina 9%
Austria 5%

Italy 5%

Mexico 5%
Chile 1%
Luxembourg 0%
Panama 0%

Table 24. Percentage of cases with other outcome (e.g., application withdrawn, dismissed)

lOColombia, Israel, Mauritius, Macedonia, Monaco, Norway, Slovenia and Zimbabwe did not answer this
question.

"This percentage is based on an average of the six provincial/territorial central authorities that answered the
question on outcome of Hague cases, after accounting for caseload differences. Percentages ranged from 0-80%.

"2This percentage is based on an average of the three central authorities of the United Kingdom, after accounting
for caseload differences. Percentages ranged from 8-34%,.

3-36




Country"® Percent of Cases
Poland 60%
Germany 50%
Hungary 44%
Denmark 37%
Australia 35%
Switzerland 35%
United Kingdom™ | 35%
Netherlands 32%
Spain 25%

New Zealand 24%
U.S.A. 15%
Finland 10%
Portugal 8%
Canada'® 2%
Chile 2%

France 0%
Greece 0%
Sweden 0%

Italy 0%

Austria 0%
Mexico 0%
Panama 0%
Luxembourg 0%

‘3Colombia, Israel, Mauritius, Macedonia, Monaco, Norway, Slovenia and Zimbabwe did not answer this
question.

"This percentage is based on an average of the three central authorities of the United Kingdom, after accounting
for caseload differences.

"This percentage is based on an average of the six provincial/territorial central authorities that answered the
question on outcome of Hague cases, after accounting for caseload differences. Only one province listed a
percentage.
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Hague Court Order Enforcement

An order of return does not guarantee, however, that the child will be returned. In some
cases, further legal action brought by the abducting parent might serve to stay the return. For
example, in Mexico frequently return orders are temporarily stayed by the abducting parent filing
an amparo, which is similar to a writ of habeus corpus. In other cases, the child may not be
returned pending an appeal. Finally, the abducting parent may violate the return order by fleeing
with the child or sequestering the child to prevent the return.

Seven central authorities reported that the abducting parent had never failed to deliver the
child in cases where the judge ordered the return of the child to the other country. One country
reported that a failure to deliver the child had occurred in 28% of their cases. Among all other
responding countries, the abductor failed to return the child in about 7% of cases. Steps that the
abducting parents took to prevent the child from being returned include:

N fleeing with the child or making attempts to flee (19);
n sending child into hiding with others (14); and
» filing documents to block the return of the child (13).
Nineteen (73.1%) of responding central authorities report that judges will take steps to
ensure that the abducting parent does not flee from the country subsequent to the order for the

return. Central authorities reported that judges have done the following to enforce a return
decision in their country:

L 22 reported judges have ordered law enforcement officials or social services to retrieve
child;
L 9 reported judges have warned abducting parent he/she would face imprisonment if child

was not returned within time required;
. 1 reported judges have imprisoned the abducting parent;

= 6 reported judges have warned abducting parent that a monetary fine would be imposed if
child was not returned within time required by judge; and

u 5 reported judges have imposed a fine on abducting parent when child was not returned
within time required by judge.

Four central authorities reported other methods of enforcement, including

u "ordered that left-behind parent collect and return child,"
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L "the central authority applied to the Court for the issue of a warrant to uplift (recover) the
child,” and

= "warning [the abducting parent] that if they do not return the child, they will be
committing a crime of disobedience against the judge."

Undertakings

Seventeen of responding central authorities (60.7%) reported that, when ordering a return
under the Hague, judges in their country may specify the terms or conditions for the return of the
child. The largest group of respondents (10) indicate that judges impose these terms or
conditions in 1 to 25% of their cases. One respondent (7.1%) indicated that it occurs in between
76 and 100% of Hague cases in their country.

The terms or conditions fall into two categories: those requiring specified behavior in the
country to which the child was taken or retained, and those purporting to govern behavior in the
country of habitual residence once the child is returned. The latter have come to be known as
“undertakings.” Undertakings often take the form of stipulation or consent orders and are
ordered in connection with Hague return orders.

Terms and conditions generally imposed include:

n having the applicant parent provide transportation/lodging for abducting parent upon
return of child (9);

» upon return, placing the child in protective custody/foster care until the custody hearing
(8);

u psychiatric evaluation (5);

= upon return, allowing supervised visitation until the custody hearing (3).

One respondent reported that "Judges . . . can take into account undertakings given by
parties to the action in assisting him in reaching a decision whether or not to order the return of a
child. They cannot seek to impose conditions. Undertakings accepted in [the] court are
enforceable in [our country]. Undertakings offered to courts have involved:

n supervised access to child,

L provision of lodgings for returning family;

u applicant to vacate home;

= provision of income for returning family; and
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= immediate raising of custody action in country of habitual residence.”
Other undertakings reported by central authorities included:

"Authorities in country of habitual residence alerted and asked to protect welfare of child
on return;" and

". .. order specifying date by which child must be returned; failing which the other parent
may come and take child back."

When asked under what circumstances judges will generally impose these terms and
conditions, only ten of the responding central authorities provided a reason. Those who
responded listed cases in which child abuse is suspected as the primary reason (8 or 80.0%).
Over half (6 or 60.0%) each also listed cases in which spouse abuse is suspected and cases of
economic disparity between the parties. Other reasons reported included "one parent may not be
able to raise custody action in the jurisdiction of habitual residence, or may not get legal aid;"
and "fear that the child would not be returned otherwise.”

While undertakings may facilitate the child’s return, there is serious question as to their
enforceability in the child’s country of habitual residence. Although there is no legal basis to
require a court in the country of habitual residence to enforce compliance with an order for
undertakings made by the court that orders the child’s return, undertakings may be enforced as a
matter of comity. At a minimum, they may have some persuasive effect on the courts in the
child’s habitual residence.

For more information regarding undertakings see Appendix F.
Only six responding central authorities (18.8%) report that courts in their country have
taken account of protective (safe harbor) orders issued by courts in the country to which the child

1s to be returned. Descriptions on how this is done include:

"In some cases the courts require the left-behind parent to apply to an overseas court by
giving an undertaking to pay child support/provide accommodation."

"The court take[s] into account freely all the elements of the decision of the foreign court
but it can issue differently."

"They are aware of safe harbour orders."”
"Foreign decisions are recognized; they influence the content of the decision."
Twelve countries (37.5%) reported that courts do not take into account safe harbour

orders. Fourteen respondents did not answer, indicating that some may not have understood the
question or not had cases that involved this issue.
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Follow-Up

Twenty-three (about 85%) of central authorities report that they monitor the progress of
active outgoing Hague return cases. Only one of these central authorities (3.7%) does so through
an intermediary. Twenty four (82.8%) of responding central authorities indicated that records are
kept on the outcome of Hague return cases which involve their countries.

In cases where the Hague proceeding in another country has resulted in the child being returned
to the responding central authority's country, ways in which these cases are tracked included:

Table 25. Tracking Methods Upon Order of Return (to Responding Country)

Valid Percent Frequency
Telephone contact with central authority of other 30.8% 4
country
Telephone contact with parent in other country 15.4% 2
Request copy of custody orders issued 69.2% 9

Specific descriptions on how this is done included "we can follow through our social
services the future developments of custody,” and "through the specific [attorney] appointed by
the family judge." One central authority reports that they will "send the decision to the other
central authority if it is requested." Another reports that they will "help the organization of right
of access of the [abducting] parent." A little more than half (17) report that they do not track the
custody hearing.

For cases in which the Hague proceeding in the country of the responding central
authority resulted in the child being ordered returned to the applicant country, methods of
tracking these cases include:

Table 26. Tracking Methods Upon Order of Return (To Applicant Country)

Valid Percent Frequency
Telephone contact with central authority of other 57.1% 8
country*®
Telephone contact with parent and/or attorney in 14.3% 2
other country
Request copy of custody orders issued 50.0% 7

*One country reported that they do this only "in rare cases where concern exists about the
welfare of children on return.”
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One central authority reported that they "try to obtain, anyhow, updated information
about the conditions of the returned children; the cooperation of the homologous central
authority is rot always implemented." Over half of the responding central authorities (19)
reported that ihey do not track the custody hearing.

Records

About three-quarters of central authorities (24) reported that they maintain records on the
outcome of Hague return cases which involve their country. One country which indicated that
they do not maintain records noted, "but there is always a copy of the court record in our
dossier." Another country stated that they maintain "outcome of Hague hearing--not later

proceedings.”
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Discussion

Wide Variations In Qutcomes Across Hague Countries

The findings from this study clearly demonstrate that the implementation and operation
of the Hague Convention on the Civil Aspects of International Child Abduction varies greatly
across countries. It is understandable that there would be some variation, because the Central
Authorities were established within each country’s existing bureaucracy and the Hague
proceedings occur within each country’s existing judicial system. However, the wide range in
the distribution of case outcomes is perhaps the most troubling finding of this study as it reflects
a lack of uniformity in the application of the Hague Convention beyond these structural
explanations.'®

The average across countries in outcomes granting the petition to return the child is less
than half. This means that a left-behind parent, on average, has less than a 50-50 chance of the
court in a Hague country ordering the return of the child. A country that reports high rates of
voluntary returns with a low rate of court orders for return is not as problematic as a country with
high rates of denial of return petitions and low rates of orders for return. So the return order rate
should not be examined 1n isolation.

Five countries exceed a third of the cases resolved by voluntary returns, eight are between
12-27%, and eleven are 10% or less. The Convention encourages voluntary return, although care
always needs to be taken to limit flight risk.

When one examines the variations across countries, the rate of return orders being issued
by the court varies from an average of 5% to an average of 95%; the rate of denials of return
petitions varies from 6-75%. Each case is different and needs to be heard on its own merits, but
it stretches credulity to think that the courts in these countries are applying the Hague
Convention somewhat uniformly with such wide differences in the percentages of return orders
and denials of return petitions issued.

Also, a return order does not guarantee the physical return of the child. If the return order
is not combined with proper procedures for ensuring compliance with the order (e.g. preventing
the abducting parent from fleeing with the child), the order is an empty attempt at applying the
Convention. One Central Authority reported that in 28% of cases for which there was an order
for return, the abducting parent failed to deliver the child.

Probably most curious is the range across countries of cases resulting in an “other”
outcome. This question was meant to capture the percentage of cases with an outcome other than
a return order, a denial of the return petition, or a voluntary return. The examples we provided in
the survey were if the application were withdrawn by the parent or rejected by the Central

A thorough study of the case law, particularly regarding the 13(b) "grave risk" defense is
warranted. Much of the variation may be due to differences in judicial interpretation.
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Authority prior to judicial action. Eight countries reported that none of their cases had an “other”
outcome, with an additional four reporting under ten percent. Eight countries reported over 30%
of the Hague cases having an other outcome, with Poland and Germany at 60% and 50%,
respectively. Especially in these countries, it would be important to know what the “other”
outcomes were and why only a minority of cases ever reaches the court.

No Single Variable Correlates with Rates of Return Orders

We wondered what variables might make the difference in rates of return orders being
issued by the court. The values for percentage of return orders were classified by quarters (1-
25% and so on) and by fifths (1-20% and so on), and the data were entered for these variables.
We then ran crosstab/chi square/ correlation analyses to determine whether a relationship exists
between the rate of return (both quarter- and fifth-classified) and the following variables:

. Whether or not judges in the country ever apply conditions to the return of the child;
. Whether or not criminal charges are sometimes helpful in efforts to locate child;

. Whether or not criminal charges are sometimes helpful to proceeding with the case;

. Whether or not criminal charges are helpful either to locating child and/or proceeding

with the case;

. Whether or not criminal charges must be dropped before the central authority will
proceed;

. Whether some judges will not order a return if there are outstanding criminal charges;

. The type of legal representation offered to left-behind parents (office represents, referred

to lawyers, other method);
. The region of the world in which the country is located (Europe, Americas, Other);

. The primary purpose of the government agency in which the central authority is located
(foreign relations, justice, other);

. The system of jurisprudence used in the country (civil law, common law, other);

. Type of procedure used in country for Hague cases (court hearing, administrative
review);

. Where in the country Hague proceeding takes place (central location, location where

child is located, other); and
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. Length of time it takes for judges to decide a Hague case (immediately, within 1 week,
within 1 month, 1 mo to 6 weeks, over 6 weeks, other).

No significant relationships were found between these variables and order for return rates.
We did not conduct a multivariate analysis with the small sample. So, it is possible that scme
combination of variables makes a difference, but no single one appears to correlate with the rates
of orders of return.

Judicial Practices

Five Central Authorities reported that judges generally made decisions in Hague cases
within one week of the proceedings, sixteen reported that decisions were made within six weeks,
and seven reported that it took longer than six weeks. Two of the seven reported that judges
generally took a year or more to issue a decision after a Hague proceeding! These time frames
do not include the time it took for the application to be processed by the Central Authority and
for the case to be scheduled on the court docket. Considering a child’s sense of time and the
purpose of the treaty to facilitate a prompt return to the country of habitual residence, courts in
all Hague countries should attempt to achieve the benchmark set by the five that issue decisions
within one week of the proceedings.

The issue of consulting with the child in a Hague return proceeding also raises questions.
Eleven central authorities reported that judges must consult with children over a certain age. The
purpose of the meeting with the child is unclear. The reliability of a child’s testimony or in
chambers conversation is questionable when the child has been under the influence of the
abducting parent, even when the child is not actively coached. A child might also experience
guilt or trauma by having to speak for or against a parent. For that reason, even in child custody
cases children should not be forced to choose between their parents. A Hague case is not about
which parent or country the child chooses, but rather which country, by international law, should
be making the custody decisions. Few judges know how to properly question a child or interpret
the child’s response within the psychological context of the abduction and the child’s
developmental stage. Therefore, the interview with the child does not appear to be a good
method of determining whether “grave risk” exits. At most, such an interview might be used to
assess whether undertakings are needed when abuse allegations are raised.

The majority of Hague countries (24) responding to the survey held Hague cases in the
locale in which the child was located. Since many abducting parents are returning to their home
communities, the possibility of local bias exists. The local judiciary is also not likely to have had
experience in Hague cases, which makes them more likely to treat it as a contested custody case.
Only 4 countries reported holding the hearing in a centralized location. A centralized location
generally means that the judiciary has more experience in Hague cases and is more likely not to
treat it as a custody case.
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Variations Among Central Authorities in Procedure

Several topics show variation that raises possible concerns about the appropriateness or
efficacy of actions taken by a minority of Central Authorities. French and English are both
official languages of the Hague Convention and Central Authorities, under Article 24, are
supposed to accept applications and other documents in either language, although “a Contracting
State may, by making a reservation in accordance with Article 42, object to the use of either
French or English, but not both, in any application communication or other document sent to its
Central Authority.” We found that twenty countries accept applications in English and thirteen in
French. (We do not know how many of these countries actually made a reservation.) Four
countries indicated that they would not accept applications in English or French, although this is
expressly prohibited under Article 24.

Although the Hague Convention specifically permits the acceptance of documents
without authentication, just under one half of the responding Central Authorities reported that
they require legal documents to be officially authenticated or certified. Over twenty percent did
not accept applications by facsimile, whereas most accepted faxed applications, but expected that
they would be followed by mailed originals. Certainly if the technology is available, faxed
applications should be acceptable at least initially, so as not to delay processing the application.

The responses to the question regarding reasons for the Central Authority to reject
applications provide a glimpse into another possible problem. The most frequent reason given
for rejecting an application was that the child was over 16 years old. This is an appropriate
reason for a Central Authority to reject the application.

Ten Central Authorities rejected applications when there was no evidence that the child
was in the country. The Convention does not specifically address what to do if the child has not
been located. Under article 12, the Convention states that “(w)here the judicial or administrative
authority in the requested State has reason to believe that the child has been taken to another
State, 1t may stay the proceedings or dismiss the application for the return of the child.” One
would hope that in cases where the child has not yet been located in the country the proceeding
would be stayed pending the child’s location. In that way, if the child is later found, the
application could be acted on immediately. If there is a delay in locating the child followed by
delays in processing an application that had been rejected, it may exceed the year period, making
return discretionary if the child is settled in the new environment. If the child is located in
another country perhaps the application could be forwarded to that country, so as not to create
delays under those circumstances.

Seven Central Authorities reported that they rejected Hague return applications if the
child was not wrongfully removed or retained. One wonders why the court is not making these
determinations. The court would deny the petition to return the child to the country of habitual
residence if it determines that the child was not wrongfully removed or retained. That is quite
different than having the Central Authority staff reject the application on that basis. One caveat:
under article 15, the Central Authorities “shall so far as practicable assist applicant to obtain ... a
decision or determination” that the removal or retention was wrongful from a court in the country
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of habitual residence. If a Central Authority assisted in such a way, but the applicant received a
determination that the removal or retention was not wrongful, then the Central Authority could
appropriately reject the application as there would be no basis for going forward.

Six Central Authorities rejected applications if they determined that it had been too long
between the abduction or retention and the submission of the Hague application. Again, is this
an appropriate decision to be made by the Central Authority staff? The court has the discretion
to return the child if the Hague proceedings commenced a year or more after the date of the
abduction or retention. The abducting parent must prove to the court that the child 1s settled in
the new environment for the return petition to be denied. This means that substantial evidence
on the child’s significant connections to the new environment need to be presented to the court
within the framework of that country’s civil procedures and rules of evidence. The review of
Hague applications by Central Authority staff is not a substitute for the judicial process.

On the other hand, article 27 states that: “When it is manifest that the requirements of this
Convention are not fulfilled or that the application is otherwise not well founded, a Central
Authority is not bound to accept the application.” The term “not well founded” allows for a great
deal of discretion on the part of Central Authorities. Those few Central Authorities that have
attorneys on staff who represent the applicant parents in Hague proceedings perhaps should have
a different threshold than the Central Authorities that have attorneys on staff who do not
represent clients or those who do not have attorneys on staff at all.

The danger exists that staff members, especially those without legal expertise, will
consider cases not well founded based on criteria that may have little or no bearing on the
elements relevant to a Hague case or may use a different level of standard in assessing the case
than the judicial authorities might. One Central Authority reported that they rejected a case
because the applicant parent had been convicted of abusing the child. Again, it seems that it
would have been more appropriate for the case to have gone before the court and for the
abducting parent to have raised the Article 13(b) “grave risk of harm” defense, presenting the
conviction as evidence as part of the case for the defense. The court then would decide, after
hearing the evidence, whether to deny the petition for return or to grant it enabling the court in
the country of habitual residence to properly determine what was in the best interests of the child,
taking into consideration evidence of past abuse.

“The Mice and the Elephants”"’

The great majority of Central Authorities open an average of five or fewer cases of each
type (incoming/outgoing; return/access) per month. Only three countries average more than ten
new cases per month in both the incoming and outgoing return categories. These three countries
are the United States, United Kingdom, and France. When all Central Authorities were asked to
list the top three countries to which they send return cases and from which they receive return

"No disrespect is intended by the choice of metaphor. It is meant simply to depict the great
differences in the number of children taken to or from various Hague countries.
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cases, the United States was most frequently listed. The United Kingdom was listed about half
as often for the incoming return cases and about one third as often for the outgoing return cases.
The next most frequent countries mentioned among the top three for numbers of incoming or
outgoing return cases were Germany, Canada, Australia, and France.

Clearly, the United States represents the largest “elephant” in terms of Hague caseload,
followed by the United Kingdom. Although the U.S. represents only one of the 42 Hague
countries that responded to the survey, the caseload of children taken from or to the United States
is a significant portion of the combined caseloads of all of these countries. Therefore, the
performance of American attorneys and judges in incoming Hague cases and the performance of
the U.S. Central Authority in processing applications and monitoring the progress of both
incoming and outgoing cases are critical to the overall success of the Hague Convention
worldwide.

An earlier study found that in a nationwide survey of American judges and attorneys,
60% of judges reported that counsel before them rarely or never adequately informed them about
the applicable provisions of the Hague. Almost 70% of attorneys reported that opposing counsel
was not familiar with the Hague and over 60% of attorneys reported that judges they appeared
before in Hague cases were not familiar with the Hague (Girdner 1994). Another survey of left-
behind parents found that over three quarters of the parents had attorneys with no previous
experience in international abduction cases (Hatcher and Brooks 1994).

Recent Changes in the U.S.

Three major changes occurred in recent years that potentially impact on the performance
of the United States in incoming Hague cases. Due to the nature or timing of the changes, none
are reflected in the findings of the central authority survey. However, we have had numerous
discussions about these changes with experts in the field,'® including the U.S. Central Authority.

First, after the dismal findings from the Obstacles Research project reflecting the lack of
knowledge of American judges and attorneys regarding the Hague Convention, the U.S.
Department of Justice, Office of Juvenile Justice and Delinquency Prevention funded projects to
train judges and attorneys about the Hague Convention and to develop materials relating to it."

'8 Also see Chapter 4.

The American Bar Association Center on Children and the Law, under the direction of
Patricia Hoff convened the North American Symposium on International Child Abduction in
1993, and, under the direction of Linda Girdner, carried out other trainings in conjunction with
the Second World Congress on Family Law and the Rights of Children and Youth, the
Association of Family and Conciliation Courts, the American Bar Association Section on Family
Law, and various state judicial or legal education conferences from 1993 - 1997. A curriculum
on the Hague (Hoff 1997a) has been distributed to all state judicial educators and a benchbook
(Hoff, Volenik, and Girdner 1997) on child custody jurisdiction, including the Hague

3-48



The project directors found that many attorneys and judges who attended trainings on the Hague
Convention were already somewhat knowledgeable and experienced. A few were already
experts in the area. As a result of these efforts, there is a small cadre of highly knowledgeable
attorneys and judges in the U.S. and an enormous number with little or no knowledge. Those
with little or no knowledge are generally not motivated to take a training in a subject that they
doubt they will ever handle.

The Hague proceeding is held in the jurisdiction (at the federal or state level) in which the
child is located. The U.S. is a vast country and children are often abducted to the community
that was the former home of the abducting parent. Therefore, the attorneys representing the
parents are not likely to have knowledge and experience in the Hague. They may link with an
attorney who does have such expertise, but is not licensed in that state.*® Either way they are
likely to appear before a judge who has had no previous Hague experience (and may proceed to
consider the best interests of the child.) Under these circumstances, it is not likely that piecemeal
training efforts will make a significant difference in raising the level of knowledge of attorneys
and judges in all of the communities where representation may be needed at some point.

The second change was the transfer of the case management responsibilities of incoming
Hague cases under the Central Authority from the U.S. Department of State, Office of Children’s
Issues to the National Center for Missing and Exploited Children (NCMEC). Beginning in
September 1995, this arrangement has continued under a cooperative agreement that is
negotiated annually between the State Department, NCMEC, and the U.S. Department of Justice,
Office of Justice Programs.

The anecdotal evidence thus far is that this change has been perceived positively by the
organizations involved in the cooperative agreement, other Central Authorities, and other
organizations that focus on missing children. The New York State Missing and Exploited
Children Clearinghouse credits this change for increasing their ability to locate missing children
in international cases more quickly and more often.?!

The third change was the establishment of an aggressive program for recruiting American
attorneys to take incoming Hague cases on a pro bono basis. The International Child Abduction
Attorney Network (ICAAN) was another initiative funded by the U.S. Department of Justice,
Office of Juvenile Justice and Delinquency Prevention and spearheaded by the American Bar

Convention, has been published by the National Council of Juvenile and Family Court Judges
and distributed to their membership. The Hague Curriculum and a set of Hague Issue Briefs
(Hoff 1997b) can also be found on the website of the ABA Center on Children and the Law at
http://www.abanet.org/child.

2See Chapter 4, p. 36 for how an attorney may be admitted pro hoc vice.
?!See Chapter 4, pp. 17-18.
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Association Center on Children and the Law (ABA).*? The ICAAN project began in December
1995 and the responsibilities were transferred from the ABA to NCMEC’s International Division
in September 1997. NCMEC continues to maintain the ICAAN database and recruits new
attorneys on an ongoing basis. Experienced ICAAN attorneys also serve as mentors for less
experienced volunteers.

The United States had made a reservation to Article 26 of the Convention, exempting it
from providing free legal representation in Hague cases. However, under Article 25, Hague
applicants are entitled to the same legal aid services as if they were nationals of the country to
which the child was abducted.?® The costs of legal representation in the U.S. is very high and is
out of reach of many Hague applicants.** Furthermore, other countries, such as the United
Kingdom, Canada, and Germany provide legal representation to Hague applicants that often
benefits left-behind parents in the U.S. Therefore, the spirit of reciprocity necessitated that
additional efforts be made to find affordable representation for Hague applicants whose children
were abducted to or retained in the U.S. Some of the challenges of recruiting attorneys to take
pro bono Hague cases are provided in Appendix G.

Conclusion

In conclusion, the broad ranges in outcomes across Hague countries and the variations in
Central Authority procedures for accepting cases reflects a problematic lack of uniformity in the
application of the Hague Convention. This has the potential of eroding the spirit of reciprocity
upon which the treaty is based and raises serious concerns about the Hague Convention’s
efficacy as a multinational treaty.

Because far more children are abducted to and from the U.S. than any other country, it is
critically important that the Hague Convention work in an expeditious and proper manner in
incoming and outgoing cases involving the United States. Although recent changes appear to be
positive, some of them are piecemeal and insufficient as long term strategies for improvement.

22Dr. Linda Girdner, co-author of the current study, directed ICAAN during the project’s first
two years, and is, therefore, quite familiar with the challenges and opportunities it presented.

BThere is no right to legal aid in the U.S., even if one is income-eligible. Each Legal Services
Corporation Office determines its own priorities. Many poor people are left without
representation in contested divorce and custody matters.

#In fact, many Americans who are above the poverty line still cannot afford legal
representation in child custody and custody enforcement cases. Lack of affordable legal
representation has been identified as a contributing factor to abductions and as a major obstacle
to recovery of an abducted child (Girdner and Hoff, 1994, Johnston and Girdner, 1998).
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Appendix A

CONVENTIONONTHECIVIL ASPECTS OF INTERNATIONAL
CHILD ABOUCTION

The States signatory 1o the present Convention.

Firmlv convinced that the ainterests of children are of
paramount importance 1n matien relaung to their custody.

Desinng tv protect children internauonally from the
harmful effects of their wrongful removal or retenuon and
to establish procedures to ensure their prompt retumn to the
State of their habitual residence. as well as 10 secure
protecuion for nghts ot dcvess.

Have resoived 1o vonclude a Convention to this effect. and
have agreed upon the tollowing provisions -

CHAPTER | - SCOPE OF THE ( ONVENTION

dArticle |
The objects vl the present Convenuon are -

d to secure the prompt retum of children wrongtully
removed to or retatned 1n ans Contracung State. and

b 1o ensure that nghts of custody and of access under the
law of one Contracting State are effecuvely respected in the
other Contracting States.

Arucle

Contracung Stales shall 1ake all appropriate measures 10
secure within their iemiones the implementation of the
objects of the Convention. For this purpose they shall use
the most expeditious procedures available.

Arucle 3

The removal or the retenuon of a child 1s to be considered
wrongful where —

a 1tas in breach of rights of custody attnbuted to a person.
an insutuuon or any other body. either jointly or alone,
under the law of the State 1n which the child was habnually
resident immediately before the removal or retention: and

b at the ume of removal or retention those rights were
actually exertised. either jointly or alone, or would have
been so exercised but for the removal or retenuon.

The nghts of custody mentioned 1n sub-paragraph a above,
may anse 1n parucular by operation of law or by reason of a
judicial or administative decision. or by reason of an agree-
ment having legal effect under the law of that State.

Arucle 4

The Convention shall apply to any child who was habitually
readent 1n a Contracung State immediately before any
breach of custody or access nghts. The Convention sh.ﬁ
cease 10 apply when the child auains the age of 16 years.

Article S
For the purposes of this Convention --

a ‘'rights of custody” shall include nghts relating to the care
of the person of the child and. in parucular. the nght 1o
determine the child’s place of residence;

b ‘nrightsof access’ shall include the nght to take a child for
a limited penod of time 10 a place other than the child's
habitual residence.

CHAPTER 1] — CENTRAL AUTHORITIES

Article 6

A Contracuing State shall designate a Central Authority to
discharge the duties which are imposed by the Convention
upon such authonues.

Federal States. States with more than one sysiem of law or
States having autonomous terntonal organizations shall be
free to appoint more than one Central Authonty and o
specify the terntonal extent of their powers. Where a State
has appointed more than one Central Authonity. it shail
designate the Central Authonty to which applicauons may
be addressed for transmission to the appropnate Central
Authonity within that State.

Aruicle 7

Central Authonties shall co-operate with each other and
promote co-operation amongst the competent authonties in
their respective States 10 secure the prompt return of
children and to achieve the other objects of this Conveation.

In panicuiar. erther directly or through any intermediary,
they shall take all appropriate measures —~

a to discover the whereabouts of a child who has been
wrongfullv removed or retained:

b to prevent further harm to the child or prejudice 1o
interested parues by tlaking or causing 10 be taken
provisional measures.

¢ to secure the voluntary return of the child or 1o bring
about an amicable resolution of the i1ssues:

d toexchange, where desirable. information relaung to the
social background of the child.

e 1o provide information of a general character as to the
law of their State 1n connection with the applicauon of the
Convenuon:

/ 10 initiate or facilitate the insutution of judicial or ad-
ministrauve proceedings with a view to obtaining the return
of the child and. in a proper case. (10 make arrangements for
organizing or secunng the effective exercise of righis of
access;

where the circumstances so require. to provide or
faciliute the provision of legal aid and advice. including the
parucipation of legal counsel and advisers:

h 10 provide such adminustrauve arrangements as ma{v be
necessary and appropnate W secure the safe return of the
chiid:

1 10 keep each other informed with respect to the operation
of this Convention and. as far as posuble. to ehiminate any
obstacies to its applicauon.
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CHAPTER |1l - RETURN OF CHILDREN

Arucle 8
Any person. 1astitution or other body claiming that a child

has been removed or retained in breach of custody nghts

may apply either to the Central Authonty of the child’s
habitual residénce or to the Central Authonty of any other
Contractuing State for assistance in secuning the return of the
child.

The applicauon shall contain -

a information concerning the identty of the applicant. of
the child and of the person alleged to have removed or
rewained the chiid:

b where available. the date of birth of the chiid:

¢ the grounds on which the applicant's claim for return of
the child is based.

4 all available information relating (o the whereabouts of
the child and the idenuty of the person with whom the child
1s presumed (o be.

The applicaion may be accompanied or supplemented
by -

¢ an authenticated copy of any relevant deasion or
agreement:

/ a ceruficate or an affidavit emanaung from a Central
Authonty. or other competent authonty of the State of the
child’s habitual residence. or from a qualified person. con-
cerning the relevant law of that State:

g any other reievant document

Adrucle 9

{f the Central Authonty which receives an apphication
referred to 1n Articie 8 has reason (0 believe that the child s
in another Contracting State. 1t shall directly and without
Jetay transmut the apphcation to the Central Authority of
that'Contracung State and inform the requesting Central
Authority. o the applicant. as the case may be.

Artcle 10
The Central Authonty of the State where the child is shall

take or cause to be taken all appropriate measures tn order
(0 obtain the voluntary return of the child.

Arcle 11

The judiial or administrauve authoriies of Contracting
States shall act expeditiously in proceedings for the retumn of
children.

If the judicial or admunustrative authonty concerned has not
reached a decision within six weeks from the date of
commencement of the proceedings. the applhicant or the
Central Authonty of the requested State. on 15 own
intuative or if asked by the Central Authonty of the
requesting State. shall have the nght to request 2 statement
of the reasons for the delay. If a reply 1s received by the
Central Authonty of the requested State. that Authonty
shall transmit the reply to the Central Authornity of the
requesting State. of 1o the applicant. as the case may be.

Arucle 12

Where a child has been wrongfully removed or retained in
terms of Article 3 and. at the date of the commencement of

the proceedings before the judicial or administrative
authonty of the Contracung gme where the child is. a
penod of less than one year has elapsed from the date of the
wrongful removal or retention. the authority concerned
shall order the return of the child forthwith.

The judicial or administrative authority. even where the
proceedings have been commenced after the expiraton of
the penod of one year referred to in the preceding
paragraph. shall also order the return of the child. unless it is
demonstrated that the child is now settled in its new en-
vironment.

Where the judicial or administrauve authority in the
requested State has reason to believe that the child has been
taken 1o agother Siate. 1t may stay the proceedings or
dismuss the application for the retumn of the child.

Article 13

Notwithstanding the provisions of the preceding Article. the
judicial or administrative authority of the requested State s
not bound 1o order the return of the child if the person.
i:nitulion or other body which opposes its return establishes
that — :

a the person. institution or other body having the care of
the person of the child was not actually exercising the cus-
tody rights at the time of removal or retention. or had con-
sented to or subsequenily acquiesced in the removal or
retention: or

b there is a grave risk that his or her return would expose
the child to physical or psychological harm or otherwise
place the child in an intolerable situauon.

The judicial or admunistrative authority may also refuse to
order the return of the child if it finds that the child objects
to being retumed and has attained an age and degree of
marurity at which it 1s appropriate 10 take account of its
views.

In considering the circumstances referred to tn this Article.
the judicial and administrauve authonties shall take into
account the information relating to the social background of
the child provided by the Central Authonty or other
competent authority of the child’s habitual residence.

Article 14

{n ascertaining whether there has been a wrongful removal
or retention within the meaning of Arucle 3. the judial or
administranive authonues of the requested State may take
notice directly of the law of. and of judicial or administrauve
decisions. formally recognized or not in the State of the
habitual residence of the child. without recourse 10 the
specific procedures for the prool of that law or for the
recogniuon of foreign decisions which would otherwise be
apphicable.

Article | 5

The judicial or adminustrative authorities ol a Contracting
State may. prior to the making of an vrder for the return of
the child. request that the appiicant obtain from the
authorities of the State of the habitual residence of the child
a decision or other determination that the removal or
retention was wrongful within the meaning of’ Article 3 of
the Convention. where such a decision or determinauon
may be obuained in that Swate. The Central Authonties of
the Contracting States shall so far as practicable assist
applicants to obtain such a decision or determination.
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Article 16

After recesving nouce of a wrongful removal or retention of
achild in the sense of Article 3. the Judicial or administrauve
authorities of the Contracting State to which the child has
been removed or in which it has been rewained shall not
decide on the ments of nghts of custody unul it has been
determined that the child 1s not (0 be returned under this
Canvention or unless an application under this Convention

15 not lodged within 2 reasonable lime following receipt of
the nouce.

Article 17

The sole fact that a decision relaung to custody has been
given in or 15 entitled 10 recogniuion in the requested State
shall not be a ground for refusing to return a child under this
Convention. but the judicial or admunistrative authorines of
the requested State may take account of the reasons fof that
decision in applying this Coavenuon.

Articie 18

The provisions of this Chapter do not imit the power of a
judicial or admimistrative authonty to order the return of the
child at any ume. ’

Article 19

A decision under this Convention concerning the return of
the child shall not be taken to be i determination on the
ments of any custody issue.

Arncle 20

The return of the chiild under the provisions ol Article 12
may be refused if this would not be permitted by the fun-
damental pnnciples of the requested State relating to the
protection of human nghts and fundanienial freedoms.

CHAPTER IV —~ RIGHTS UF ACCESS

Arucle 21

An application to make arrangements for orgamizing or
secuning the effective exercise of nghts of access may be
presented to the Central Authoriues of the Contracung
?;?,lss in the same way as an application for the return of a
The Central Authoniues are bound by the obhiganons of
co-operauon which are set forth in Ancle 7 to promote the
peaceful enjoyment of access rights and the fulfilment of
any condiuons to which the exercise of those nghts may be
subject. The Central Authonties shall 1ake steps to remove.
ds far as possible. all obstacles to the exercise uf such nghts.
The Central Authonues. either directly or through
intermedianes. may initiate or assist in the insttution of
proceedings with a view (0 organizing ur protecung these
nights and secuning respect for the conditions w which the
exercise of these nights mayv be subject.

CHAPTER vV — GENERAL PROVISIONS

Article 22

No security. bond or deposit. however descnbed. shall be
required to guarantee the payment of costs and expenses in
the judicial or administirauve proceedings falling within the
scope of this Convenuon.

Article 23

No legalization or similar formality may be required in the
context of this Convention. )

3A-3

Article 24

Any applicauon. communication or other document sent to
the Central Authonty of the requested State shall be in the
onginal language. and shall be accompanied by a trans.
laton into the official language or one of the official
languages of the requested $tate or, where that is not feam-
ble. a translation into French or English.

However. a Contracting State may. by making a reservation
in accordance with Article 42. object to the use of either
French or English. but not both. :n any applicauon.
communication or other document sent to its Central
Authornity.

Article 2S

Nauonais of the Contracting States and persons who are
habitually resident within those States shall be enutled in
matters concerned with the application of this Convenuon
tolegal ard and advice in any other Contracting State on the
same conditions as if they themselves were nationals of and
habitually resident in that State.

Arucle 26

Each Central Authonty shali bear its own costs in applying
this Convention.

Central Authonties and other public services of Contracting
States shall not impose any charges in relauon 10 appli-
cations submitted under this Convenuon. in parucuiar. they
may not require any payment from the applicant towards
the costs and expenses of the proceedings or. where apph-
cable. those ansing from the participation of legal counse| or
advisers. However. they may require the payment of the
expenses incurred or 10 be incurred in implemenung the
return of the child.

However. a Contracung State may. by making a reservauon
in accordance with Article 42, declare that it shail not be
bound to assume any costs referred 0 1n the preceding
paragraph resulung from the participation of legal counsel
or advisers or from coun proceedings. except insofar as
those costs may be covered by its system of legal aid and
advice.

Upon ordering the return of a child or 1ssuing an order
concerning nghts of access under this Convenuon. the
judicial of administrauve authonties may. where appro-
pnate. direct the person who removed or retained the child.
of who prevented the exercise of nghts of access. (o pay
necessary expenses incurred by of on behaif of the applicant.
including travel expenses. any cosus incurred or paymenis
made for locating the child. the costs of legal representauon
of the applicant. and those of returming the chiid.

Article 27

When 1t is manifest that the requirements of this Convenuion
are not fulfilled or that the applicauon is otherwise not weil
founded. a Central Authority 1s not bound 10 accept the
applicauon. In that case. the Central Authorty shall
forthwith inform the applicant or the Central Authonty
through which the application was submitted. as the case
may be. of its reasons.

Article 28
A Central Authonty may require that the application be

accompanied by a wntien authonzauion empowenng it 10
act on belulz of the applicant. or to designatc 3

represenuu’ve 30 to act.
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Article 29

This Convention shall not preclude any person. insutution
or body who claims that there has been a breach of custody
or access nghts within the meaning of Arucle 3 or 21 from
applying directly to the judicial or admunistrative authoriives
of a Contracting State. whether or not under the provisions
of this Convenuon.

Article 30

Any applicauon submitted to the Central Authonues or
directly to the judicial or administrauve authonties of a
Contracung State 1n accordance with the terms of thus
Convention. together with documents and any other infor-
mauon appended thereto or provided by a Central
Authonty, shall be admissible in the courts or administrauve
authonties of the Contracting States.

Article 31

In relauon 10 a State which in matters of custody of chudren
has two or more systems of law applcable in different ter-
ntonal units -

a any reference to habitual residence in that State shall be
construed as refernng to habutual residence in a termtonal
unit of that State:

b any reference 1o the law of the State of habitual
residence shall be construed as refernng to the law of the
terntonal unit 1n that State where the chiid habutually
resides.

Arucle 32

In relauon to a State which in matters of custody of chudren
has two or more sysiems of law applicable to different cate-
gones of persons. any reference to the law of that State shall
be construed as refernng to the legal system speafied by the
law of that State.

drucle 33

A State within which different ternional units have their
own rules of law in respect of custody of children shall not be
bound to apply this Convenuon where a State with a unitied
system of law would not be bound 10 do so.

Arucle 34

This Convenuon shall take prionty tn matters within 1ts
scope over the Conveniion of 5 October 1961 concerning the
powers of authoriutes and the law applicuble in respect of the
protection of minors. as between Parties o both Conven-
uons. Otherwise the present Convention shall not restrict
the applicauon of an international instrument 1n force be-
tween the State of ongin and the State addressed or other
law of the State addressed for the purposes of ablaining the
return of a child who has been wrongfully removed or
retained or of organizing access nghts.

drucle 35

This Convenuon shail apply as between Contracting States
vnly to wrongful removals or retenuons occurnng afiter its
entry into force in those States.

Where a declarauon has been made under Article 39 or 40.
the reference in the preceding paragraph to 4 Contracung
State shall be taken to refer to the terntonal unit or units in
relaton 1o which this Convenuon applies.

Arucle 36

Nothing 1n this Convenuon shall preveat two or more Con.
tracting States. in order to limit the restnctions to which the
return of the child may be subject. from agreeing among
themseives to derogate from any provisions of this Conven-
tion which may imply such a restnction.

CHAPTER VI — FINAL CLAUSES

Article 37

The Convention shall be open for signature by the States
which were Members of the Hague Conference on Private
International Law at the ume of its Fourteenth Session.

It shall be raufied. accepted or approved and the
instruments of ratification. acceptance or approval shall be
deposited with the Ministry of Foreign AfYairs of the
Kingdom of the Netherlands.

Article 38

Any other State may accede to the Convention.

The instrument of accession shall be deposited with the
Ministry of Foreign AfTairs of the Kingdom of the
Netheriands.

The Convenuon shall enter into force for a State acceding to
1t on the first day of the third calendar month after the
deposit of its instrument of accession.

The accession will have effect only as regards the refanons
between the acceding State and such Contracting States as
will have declared their acceptance of the accession. Such a
declaration will also have to be made by any Member State
raufving. accepting or approving the Convention after an
accession. Such declarauon shall be deposited at the Min-
istry of Foreign AfTairs of the Kingdom of the Netherlands:
this Ministry shall forward. through diplomauc channeis. a
certified copy 1o each of the Contracting States.

The Convenuon will enter into force as between the
acceding State and the State that has declared its acceptance
of the accession on the first dav of the third calendar month
after the deposit of the declaration of acceprance.

Article 39

Any State may. at the ume of signature. raufication.
acceptance. apﬁroval or accession. declare that the
Convenuion shall extend 10 all the territones for the inter-
nauonal relations of which 1t is responsible. or 1o one or more
of them. Such a declaration shall take effect at the ime the
Convention enters into force for that State.

Such declarauon. as weil as any subsequent extension. shall
be noufied to the Ministry of Foreign Affairs of the
Kingdom of the Netherlands.

Article 40

If a Contracting State has iwo or more terntorial unts in
which different systems of law are applicable in relation to
matters dealt with in this Convennion. it may at the ime of
signature. ratification. acceptance. approval or accession
deciare that this Convention shall entend 10 all its 1erntonal
units or only 10 one or more of them and mav modifv this
declarauon by submitung another declaration at anv ume.

Any such declarauon shall be noufied to the Ministry of
Foreign Affairs of the Kingdom of the Netheriunds and
shall state expressly the terntorial units 1o which the Con-
venuon applies.
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Article 41

Where a Contracting State has a system of government
under which executive. judicial and lemslatve powers are
distributed between central and other authorities within that
State. us signature or raufication. acceptance or approval of,
ur accession 1o this Convention. or its making of any decla-
ration in terms of Article 40 shall carry no implication as to
the internal distnbution of powers within that State.

Article 42

Any Siate may. not later than the ume of rauficaton.
acceplance. approval or accession. or at the ime of making a
declarauon in terms of Article 39 or 40. make one or both of
the reservations provided for in Article 24 and Aructe 26.
third paragraph. No other reservation shall be permitted.

Any State may at any tme withdraw a reservation it has
made. The withdrawal shall be notified to the Ministry of
Foreign AfTairs of the Kingdom of the Netheriands.

The reservation shall cease to have effect on the first day of
the third calendar month after the noufication referred 1o 1n
the preceding paragraph.

Arucle 43

The Convention shall enter 1nto force on the first day of the
third calendar month after the deposit of the third
‘nstrument of ratification. acceptance. approval or accession
referred 10 1n Articles 37 and 38.

Thereafter the Convenuon shall enter into force -

I for each State raufying. accepung. approving or
acceding to 1t subsequently. on the first day of the third
Calendar month after the deposit of us instrument of
ranfication. acceptance. approval or accession;

2 for any terniory or terntonal unit to which the

Convenuon has been extended in conformity with Articie 39
o 40. on the first day of the third calendar month after the
nottication referred to in that Article.

drticle 44

The Convention shall remain in force for five vears from the
Jate of us entry into force in accordance with the first
paragraph of Arucle 43 even for States which subsequendy
have raufied. accepted. approved it or acceded 10 1t.

If there has been no denunciation. it shall be renewed taculy
every five years.

-\R,v denunciation shall be notified 1o the Ministry ot Foreign
Affairs of the Kingdom of the Netherlands at least six
months before the expiry of the five vear penod. It may be
himued 1o certain of the terntones or termional units to
which the Convention applies.

The denunciation shall have effect oniy as regards the State
which has notified 1t. The Convention shall remain in force
tor the other Contracnng States.

dArticie 45

The Ministry of Foreign Affairs of the Kingdom of the
Netherlands' shall noufy the States Members of the
Conference. and the States which have acceded in
swvordance with Article 38. of the following -

1 the signatures and ratfications. acceptances and

4pprosals referred w in Arncle 37,

2 the accessions referred 10 1n Article 38:

1 the date on which the Convenuon enters into force 1n
wordance with Article 43

4 the euensions referred to in Article 39:
S the declarations referred to in Articles 38 and 40:

6 the reservauons referred to 1n Article 24 and Arucie 26.
third paragraph. and the withdrawals referred 10 in Articie
2

7 the denunciations referred 10 In Article 44,

In witness whereof the undersigned. being duly authorized
thereto, have signed this Convenuon.

Done at The Hague. on the 25th day of October. 1980. in the
En and French languages. both texis being equaily
authenuc. in a single copy which shall be deposited in the
archives of the Government of the Kingdom of the Nether-
lands. and of which a certified copy shall be sent. through
diplomauc channels. to each of the States Members of the
Hague Conference on Private internauonal Law at the date
of its Fourteenth Session.

SNLING COOE 4710-08-C



APPENDIX B: RESEARCH DESIGN

Development and Pretesting of Questionnaire

The research team used a variety of sources to develop the Central Authority
Questionnaire. After reviewing the content of the Hague Convention on the Civil Aspects of
International Child Abduction, as well as several articles on the Hague Convention, research staff
developed a list of primary issues to be addressed by the survey. These primary issues were
adapted into questions.

Staff produced several drafts prior to distributing the survey for pilot testing and review.
The questionnaire was sent to two central authorities (United States and Quebec) for pilot testing,
and reviewed by Adair Dyer, then at the Permanent Bureau of the Hague Conference on Private
International Law, as well as members of the project's Advisory Board. A number of revisions
were made based on input received from pilot testing and review.

Sample

The entire sample of existing central authorities was contacted for participation in this
research project. A list of contact names and addresses for central authorities was provided to
project staff by the Hague Secretariat. The Hague Secretariat also provided transmittal letters by
Adair Dyer for each country to be included with the mailing of the questionnaire.

In all, 57 central authorities were contacted to participate in the study. This included
central authorities in 42 countries, as well as 10 provincial or territorial central authorities in
Canada, and three central authorities in the United Kingdom (England/Wales, Scotland, and
Northern Ireland). A questionnaire was also mailed to an identified contact person in Bosnia-
Herzegovina, although an official central authority had not yet been established there.

Data Collection

Researchers used an adapted Dillman® method in distributing the survey. Initial
distribution of the survey took place in late August 1996. Each central authority or agent was
mailed a package containing a blank questionnaire, personalized cover letters from both the ABA
and the Hague Secretariat, and a return addressed envelope. Central authorities were advised of
the availability of the questionnaire in three different languages (English, French, Spanish), and
the ABA received facsimile messages from several central authorities requesting a copy of the
questionnaire in a different language than the one they had received. New questionnaires were
mailed immediately.

25Dillmzm, D.A. (1978). Mail and telephone surveys: The total design method. New York: John Wiley.

3B-1



Approximately three weeks following initial distribution of the survey, the ABA mailed
out a follow-up letter to all central authorities, encouraging them to complete and return the
questionnaire. With this letter, the ABA included a "Return Fax" page for recipients to complete
and return by facsimile. This page was used for central authorities to inform the ABA that they
had not received the initial mailing and/or requested a questionnaire in a different language. The
ABA received five return facsimiles and one telephone call from central authorities requesting
new copies of the questionnaire. These were mailed immediately.

In late-October, approximately two months following initial distribution of the
questionnaires, the ABA sent out a second complete mailing (cover letters, questionnaires, return
fax page, return envelope) to those central authorities that had not yet responded.

In mid-November, research staff contacted by facsimile the central authorities from
whom we have received no communication. After numerous tries, the ABA was unable to
complete transmission of the facsimile messages to three of the countries, and contacted the legal
attachés at the respective embassies for alternative contacts and/or facsimile numbers.

As a final effort at data collection, in late November the ABA contacted the U.S.
Department of State's Office of Children's Issues to request their assistance in contacting the
central authorities in these remaining countries. Despite these efforts, it remains unclear whether
the lack of response from three central authorities was due to their choice not to respond or to
problems in their receiving any of the ABA's communications.

Survey Response

A total of 44 central authorities responded to the survey, representing an excellent
response rate of 77.1% of all existing Central Authorities. Central authorities of 32 countries,
including the Canadian federal central authority, ten provincial or territorial central authorities
from Canada, and all three central authorities from the United Kingdom (England/Wales,
Scotland, and Northern Ireland) completed and returned the survey. The response rate by
country was 76.1%.

Limitations

The research design has some limitations which should be kept in mind as data results are
reviewed. A primary issue in any survey which collects information from a multilingual sample
1s the difficulty in ensuring that both the questions and the responses are fully understood by
researchers and respondents. While researchers made every effort to maintain consistency in
both the translation of the survey and the translation of the open-ended answers, it is possible that
subtleties in meaning may have been lost or misinterpreted.

Another limitation of the survey is the length of time which the Hague Convention has
been in force in different countries. Several responding central authorities only recently adopted
the Hague Convention, whereas others have been parties for several years. Thus, certain
comparisons should be regarded with caution.
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A major limitation is that many responding central authorities left some questions
unanswered. Therefore, some of the information gathered (e.g., number of cases, countries most
often dealt with) may reflect the responses of some of the responding central authorities only.
Another limitation is that there is no means of verifying the accuracy of the answers provided by
the respondent.

Most of the findings are provided as aggregate data, as is appropriate in most survey
research. Therefore, those wanting the specifics about a particular country will not find the
research to be as useful in any individual case as they might like it to be.
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APPENDIX C - RESPONDING COUNTRIES

Argentina 1 June 1991
Australia 1 January 1987
Austria 1 October 1988
Canada® 1 December 1983
Chile 1 May 1994
Colombia 1 March 1996
Denmark 1 July 1991
Finland 1 August 1994
France 1 December 1983
Germany 1 December 1990
Greece 1 June 1993
Hungary 1 July 1986
Israel 1 December 1991
Italy 1 May 1995
Luxembourg 1 January 1987
Macedonia 20 September 1993
Mauritius 1 June 1993
Mexico 1 September 1991
Monaco 1 February 1993
Netherlands 1 September 1990
New Zealand 1 August 1991
Norway 1 April 1989
Panama 1 May 1994
Poland 1 November 1992
Portugal 1 December 1983
Slovenia 1 June 1994
Spain 1 September 1987
Sweden 1 June 1989
Switzerland 1 January 1984
US.A. 1 July 1988

United Kingdom?” 1 August 1986
Zimbabwe 1 July 1995

2Completed questionnaires were also received from the following Canadian provinces/territories: Alberta,
British Columbia, Manitoba, New Brunswick, Newfoundland, Nova Scotia, Prince Edward Island, Ontario, Quebec,
and Saskatchewan. Two did not respond.

2"The central authorities of England/Wales, Scotland and Northern Ireland all responded to the survey.
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b4
APPENDIX D - BLANK COPY OF SURVIY (ENGLISH)

HAGUE COUNTRY QUESTIONNAIRE
1996

PLEASE CONFIRM THAT THE ADDRESS LABEL AND INFORMATION BELOW IS
CORRECT. PLEASE MAKE ANY NECESSARY CHANGES.

PLACE LABEL HERE
Wil contain contact name, org/agency, address, tel & fax numbers

PLEASE CONFIRM THAT THE INFORMATION BELOW IS CORRECT. PLEASE MAKE ANY
NECESSARY CHANGES.

Date your country became a Contracting State of the Hague Convention:

Date since the central authornty has been open in your country:

Name of government agency within which your office 1s located:

Primary purpose of government agency: O Foreign relations
a Justice
O Law enforcement
O Health/social services
a Other:

(OPTIONAL)
Name ang Title of

Person filling out this
Questionnaire

NAME/TITLE

Telephone Number

Facsimile number

(f available)



1996 Hague Country Questionnarire

SOME OF THE FOLLOWING RESPONSES WILL BE USED IN A DIRECTORY OF CENTRAL AUTHORITIES AND A
RESEARCH REPORT IN WHICH THE RESPONDING CENTRAL AUTHORITIES ARE IDENTIFIED. PLEASE MAKE
A NOTE IF YOU WANT A SPECIFIC RESPONSE TO REMAIN ANONYMOUS.

PLEASE ANSWER THE FOLLOWING QUESTIONS ABOUT YOUR COUNTRY AND CENTRAL
AUTHORITY:

1. What system of junsprudence does your country use? (check one)

3.

4.

S.

O Civil law 0O Common Law O Other

Does your country have one or more central authorities that discharge(s) duties under the Hague
convention? (check one)

(a)

(b)

O Only one federal centrai authority (go to question 3).
0 More than one central authority (state or provincial central authonties)

How shouid Hague retum and access applications be submitted to central authorities in your
country? (check all that apply)

O Directly to the state or provinciai central authonty
0O Through the federal centrai authonty
O Other:

How does the federal centrai authority to which applications are addressed transmit them to the
appropnate central authority within your country? (check all that apply)

0 Mail 0O Facsimile (FAX)
0O Telephone 0O Personat delivery
O Other:

How has having more than one central authority effected the way in which Hague cases are
handied? (check one only)

D Cases are processed more guickly
O There are delays in processing cases
0 Other:

How many staff members (equivalent of full-time) at your central authority work on Hague cases”?

Do these staff members have responsibilities other than working on Hague cases? O No O Yes
(a) If yes, what percentage of staff tme is spent on Hague cases:

What kinds of professional backgrounds do your professional staff members have? (check all that apply)

O Managers/administrators 0O Psychologists

O Lawyers O Physicians/nurses
0O Sociologists/social workers Q Paralegal

O Other;
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6.

1996 Hague Country Questionnaire

For specific cases. do you contact experts and/or organwizations 1n your country who are not on the staff of
your central authonty? O Yes (O No (Skipto 8)

Check those experts and organizations that you have contacted. (check all that apply)

O Local attomeys O International Social Services (ISS)
0O Private investigators 3 Missing children's organizations
Qa Child welfare experts 3 Interpol

O Translators O Local law enforcement

O Immigration Officers 0O Other:

.

10.

1.

Has your central authority received any applications relating to access nghts?
aYes O No (go to question 10)

Indicate in what situations your central authonty will help organize or secure access/visitation nghts for parents
or other family members: (check all that apply)

O Central authonty will assist in securing access for parents seeking visitation only

QO Centrai authonty wili assist in secunng access for other family members seeking visitation

Q3 Central authonty attempts to secure access pending resolution of a Hague return case

(3 Central authority attempts to secure access In other situations

(Explain: )

For Hague access applications. in what ways does your central authonty assist parents to secure access
nghts? (check all that apply)

O Attempt to negotiate with the parent or family member who has the child
O File petition for access in court

O Provide names of attomeys to applicant parent

O Other method:

How many Hague retum and Hague access applications has your central authority received in the past two
years? (If the Hague Convention was implemented in your country after 1994, please indicate the number of
applications since implementation)
1994 1999
(a) incoming Hague return applications:
(child abducted from another country to your country)

(b) outgoing Hague return applications:
fchild abducted from your countrv to another country)

{c) mncoming Hague access applications:

(d) outgoing Hague access applications:



1996 Hague Country Questonnarre

12. From whom does your centrai authonty accept Hague return and Hague access applications? (check all that

apply)

0 Central authorities of other countnes
O Left behind parents directly
O Other sources:

13. Identify the three countnes that your central authonty deals with most frequentiy 1n:

14.

15.

16.

{Pnint in name of countnes below)

(a) incoming Hague return cases: 1.
(child abducted from another 2.
country to your country) 3
(b) outgoing Hague return cases. 1.
(chiid abducted from your 2
country to another country) 3

—a

{¢) Incoming Hague access cases:

{(d) outgoing Hague access cases: 1.
2
3

In what languages are Hague applications accepted by your central authority? (check all that apply)

QO English O French
Q Official tanguage of your country 3 Other

Does your central authonty require that a Hague return application incluge all the elements specified in
Article 8 of the Convention. or do you use a different application? (check one oniy)

3O Our appiication inciudes all the elements found in Articie 8 of the Hague Convention

O Our application includes some of the elements found in Article 8 of the Hague Convention

O We have desighed our own application (Please inciude a copy of your application forrm
when you return this survey).

Does your central authonty require that an application inciude any of the following? (check all that are
required)

Q Appiication must be typed

O Application must be limited to ___ pages.

O Address where child is believed to be living

0 Child's birth certificate

O Recent photograph of child

QO Recent photograph of abducting parent

0O Marriage centificate (if applicable)

0O Custody order(s) (if applicable)

0O Divorce decree (if applicable)

0O Arrest warrant (if applicable)

O Documents establishing that abduction tock place within one year prior to application
0 income eligibility for legal aid

0 Other:




17.

18.

19.

20.

21

22.

1996 Hague Country Questionnaire

Do the legal documents in the application need to be officially authenticated or certified? O Yes O No
Will your central authority accept a Hague application by facsimile machine (FAX)? (check all that apply)

O Yes. incoming Hague cases

O Yes. outgoing Hague cases

O Only from selected countnes (Explain: )
O No applications accepted by facsimile machine

{0 Does not apply - do not have a facsimile machine

indicate if your central authonty does any of the following when you receive a Hague application (check all that
apply).

O Acknowiedge receipt of application to country that contacts you on behalf of ieft-behind parent
O Acknowledge receipt of application to ieft-behind parent directly

O Assign a specific staff member to work on the case

2 Other

How long does 1t generally take for your central authonty to review an application and determine If you wiil
acceot the Hague case? (check one for each column)

Incoming Qutgoing fncoming Qutgoing
Hague Hague Hague Hague
return return access access
cases Cases cases cases

Immediately (less than 1 week) c a a a

within 1 month Q a a a

1 to 3 months a a a a

3 to 6 months a a a g

Other g O o a

How many new Hague cases are opened in your office in an average month? (check one for each row)

Sor More

less 5:10 10-19 than 15
Incoming Hague return cases: a a a a
QOutgoing Hague return cases: a a a a
Incoming Hague access cases: 0 a a a
Outgoing Hague access cases: a a a a

At this tme, now many incoming (cases In which a cnild was abducted to your country) and outgoing (cases
in which a child was abducted from your country to another country) Hague cases does your office have that
are still unresoived (case still considered “open” or "active")?

(a) Numbper of unresolved incoming Hague cases:

{b) Number of unresolved outgoing Hague cases:

(V3]
¢
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1996 Hague Country Quesaonnaie

23. In what percentage of incoming Hague cases is the child's exact location unknown? %

24. If the child's exact location is unknown, what steps does your central authority take to assist in locating the
child? (check all that apply)

O Does not assist in location
O Refers party to other resources to locate missing child
O Actively searches for child
0O Other:

ication P

25. Once your central authonty decides to accept a Hague return case what steps do you take, if any, to assure
that the abducting parent does not flee from your country? (check all that apply)

O No steps taken

O Law enforcement authorities are alerted

O Arrange for a responsible party or state authority to get temporary custody of chiid

0 Remove child from care of person who has abducted child

O Alert and/or coordinate with state authonty that tracks missing children

0O Request that court issue waming/prohibition regarding leaving country

0O Request that court order chiid tumed over to child welfare agency pending proceedings

O Request that the court order abductor and child's passport tumed over to court or to third party
O Request that the court order abducting parent's automobile impounded

0O Request that court order plane tickets rssued to abducting parent relinquished

0O Request that court inform immigration/customs officials to prevent removal frorm country

O Monitor movement of parent in possession of child

O Other:

26. What services does your central authorty provide directly or through an intermediary to left-benind parents in
Hague return cases? Please indicate if this service s provided for iIncoming or outgoing Hague cases. (Check
all that apply)

Child taken to Child taken from
your country your country List of Services
a a Help to draft a petition for return of child
O ] Telephone number for emergencies of crisis
assistance (Number: )
m] =] Office open beyond normal business hours
a a Act as liaison between left-behind parent and
other country's central authonty
a 0 Assist left-behind parent in completing Hague application
a 0 Represent applicant in court proceedings for return of child
a »] Identify free iegal representation for left-behind parents
(=] ] Communicate with private attorney(s) of parents
a o Assist in collecting and forwarding application and
documents to other country's central authority
] ] Transiate documents needed for judicial or administrative procedures
. a Communicate directly with other country's central authority about
case on ongoing basis
o =] Maintain regular contact with parties in ongoing Hague cases
o O Staff attends Hague heanngs
a o Provide addresses of experts and/or professional organizations
o | Other services:
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1996 Hague Country Questionnaire

27. What information does your central authonty provide about your country's laws that are relevant to a Hague
Convention Application? (check all that apply)

O List of relevant statutes and/or case law
O Informaton concerning jurisdictional issues
O Information regarding law in your country passed to impiement the Hague
O General information conceming family law in your country
C Non-Hague remedies available in your country
O Analysis of how specific provisions of the Hague
such as "habitual residence” have been interpreted in
judicial or administrative proceedings in your country
a Other intemational treaties beside the Hague that may be relevant
O None of the above (go to question 29)

28. Who covers the cost of preparation and distnbution of this information?

O Either parent requesting the informaton 0O The abducting parent
0O Your central authonity pays for the costs O Professional legal association
0O The central authorty requesting the information O Other

29 What effect do outstanding cnminal charges have upon whether your central authonty is able to proceed with a
Hague return application? {check all that apply)

O No effect
O Criminai charges are sometimes helpful in efforts to locate child

0 Cnminal charges are sometimes helpful to proceeding with the case

O Criminal charges must be dropped before central authority will proceed with case
O Some judges will not order return If there are outstanding cnminai charges

d Other effect:

Rejection of Hague Appiication

30. How many Hague retum applications has your office rejected since 19947
(If the Hague Convention was implemented in your country after 1994, indicate the number of rejections since
implementation.)

31. What are the reasons for which your office has turned down/rejected a Hague return application?
icheck all that apply)

O Chiid is over 16 years old

O Too long between event (abduction/retention) and Hague return application submitted
O Applicant related to but not parent of abducted child

2 Child was not wrongfully removed or detained

O No evigence that chiid is in country

O Other reasons:
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32. How does your central authority notify an applicant that his/ner Hague return application has been rejected”?
(check all that apply)

O Contact central authority of applying country and inform staff of rejection

0 Contact and inform left-behind parent and/or his attomey directly

0O Suggest atternative methods to applicant (e.g., filing for access rights: refer to local organizations)
O Other procedures:
0O Provide a written explanation of reasons for the rejection

(a) Who receives a copy of this written explanation? O Applying central authonty
O Left-behind parent
O Left-behind parent's attorney
O Other:

(b) Is there a process for appealing the rejection of Hague applications? O Yes ONo

33. Are there intercountry agreements or laws that are used in lieu of the Hague Convention in international child
abduction cases?

O No (go to question 35) (O Yes Explain:

34. Describe the advantages. if any, of using these agreements or laws in lieu of the Hague.

hild Return

35 Does your central authonty try to secure voluntary return of the child? d Yes T No

if yes. describe:

36. What percentage of the Hague return cases has your central authonty resolved through voluntary returns? (check

one only)
a 0% 0 1-25% O 26-50% g 51-75% 0 76-100%
Hague Heanng/Proceeding

THE FOLLOWING QUESTIONS ADDRESS INCOMING HAGUE RETURN CASES ONLY (CASES IN WHICH A CHILD WAS ABDUCTED
FROM ANOTHER COUNTRY TO YOUR COUNTRY).

37. Does your country conduct judicial hearings or administrative proceedings under the Hague Convention? (check
only one)

0O Judiciai court hearings
O Administrative proceedings (e.g., administrative review by judge)
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38. Indicate the level of court(s) that hear or review Hague return cases in your country: (check all that apply)

C Federal/nationai courts 3 Provincial/state courts
O Municipal courts QO Other:
| r n

39. Did your country make a reservation to Article 26 of the Hague Convention (e.g., so that your central authority
would not be "bound to assume (the} costs and expenses of the proceedings {including] those ansing from
participation of legal counsel or advisors”)? O Yes O No

40. How do applicant parents obtain legat representation for the Hague heanng, review or procedure in your country?
(check ail that apply)

3 Your office represents the applicant parent
3 Your office refers applicant parents to attomeys willing to take Hague cases
(a) How are attorneys selected for referral? (check ail that apply)
O Speak lanquage of left-behind parent
O Experienced in handling Hague cases

O Agree to take case at fow or no cost
O Other reason(s)

O Applicant parents are eligible for free iegal assistance and representation
(a8) Whatis the eiigibiity cntena for free legai assistance?
0 Must meet income hmit requirements

O Hague applicants automatically quahfy
O Other critena:

J Applicant parents are eligible for low cost legal assistance ang representation

(a) What is eligibility critena for low cost legal assistance?

a Flat fee of
QO Depends on income (sliding scale)
a Other:

(b) Fees are used to cover:

a Attorney s time

O Expenses tncurred by attorney other than time
(e.qg.. telephone calls. filing fees, translation costs)

g Other

O Other methods for obtaining legal representation:
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41. How does your central authonty notify the abducting parent of the Hague return proceedings? (check all that

apply)

O Applicant parent or parent's representative required to notify abducting parent

O Notice of proceedings delivered by mail
O Notice of proceedings delivered in person

O Nouce of proceedings sent by facsimie (FAX)

0O Notice of proceedings published in newspaper or other publication

0 Other method:

42 if the process for deciding Hague retum cases in your country is a judicial court heanng, indicate who generally

attends the hearnng: (check all that apply)

O Representative of your central authority
O Left-behind parent

O Abducted child or children

O Attorney for abducting parent

0O Friends and/or famity of abducting parent
O Law enforcement officers

O Representative of the applicant centra! authonty
0 Abducting parent

O Attorney for left-behind parent

O Friends and/or family of left-behind parent

O Private investigator

O Psychologist and/or sociologist

O Not applicable. Process is not a judicial court hearing. (skip to question 44)

O Other.

43. Who is permitted to testify at the court heanng? (check all that apply)

0 Does not apply - no testimony is permitted
O The applicant central authority

O Abducting parent

0O Friends and/or family of left-behind parent
O Private investigator

0O Expert witnesses (e.g., pSychologist)

O Your central authonty

QO Left-behind parent

QO Abducted child or children

O Friends and/or family of abducting parent
O Law enforcement officers

Q Other:

44 |s there any specific age above which a child must be consulted by the judge regarding his/her thoughts and
opinions about being retumed as part of a Hague return proceeding? O No O Yes. |f yes what age?

(a) Does the judge consuit directly with the child or 1s this sometimes done indirectly through:

(check all that apply):

O An attomey representing the child?
O The chiid's guardian?

O A representative of a youth protection authority?

0 Another counselor or therapist?
O Any other person (explain)

(b) Is there any minimum age below which the child may not be interviewed by the court? O No O Yes.

it yes, what age?

(c) What is the lowest age at which a child’s objections to being returned have been taken into account 1n

practice?
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45. Where do Hague proceedings take place in your country?

O A central location in the country
O The locale where the chiid is located
O Other location:

46. Does your central authority educate judges about the Hague Convention's provisions?
OYes
O No (go to question 48)

47. Does your central authority provide any of the following to educate judges about the Hague Convention? (check all
that are done)

3 Training
O Published matenais
0O Communication with judges in pending cases

Q Other:
Secisi
48. How long does it generally take for judges to make a decision following the Hague hearng or procedure? (check
one only)
O immediately (same or following day) a within 1 week
O within 1 month a 1 month to 6 weeks
3 over 6 weeks 4 other:

49. If the judicial or administrative authonty has not reached a decision within six weeks, do you request a statement
about the reasons for the deiay? OYes ONo

50. Indicate the outcome of Hague cases in your country since 1994: (If your country implemented the Hague
Convention after 1994, use figures since implementation)

(a) Percentage of cases in which judge ordered the child retumed to the applicant country: %
(b) Percentage of cases in which the judge denied petition for return (child to remain in your country): Y
(c) Percentage of cases with a voiuntary return: %

(d) Other decisions: %
51 Does your country provide for appeals to Hague decisions?
a Yes O No (go to question 52)
(a) Who is eligible to appeal the Hague decision? (check ail that are eligible)
C Your central authonty
O Applicant centrai authority
O Applicant parent

O Abducting parent
a Other:

(b) What court hears the appeal? 3D-11
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H rger gnrorecemen

52. Following a return decision, are steps taken by the judge to assure that the abductng parent does not fiee from
your country? 0O Yes a No

53. In enforcing a retumn decision. have judges in your country done any of the following? (check all that apply)

0O Wamed abducting parent that a monetary fine would be imposed if child was not retumed within the
time requtired by the judge

0 imposed a fine on abducting parent when child not returned within the tme required by the judge

00 Warned abducting parent they would face impnsonment if child was not returned within time required

O Imprisoned the abducting parent

0O Ordered iaw enforcement officers or social services to retneve child

O Other enforcement:

{0 None of the above

54. In what percentage of cases where the judge in your country oraered the return of the child to the other country
nas the abducting parent failed to deitver the child? %

55. What are some of the steps that abducting parents have taken to prevent the child from being returned? (check
all that apply)

O Fiied legal documents to block return of child
0 Sent child into hiding with others

O Fied with child or made attempts to fiee

0O Other actions:

O None of the above

n kin

56. When ordering return under the Hague Convention. do judges 1n your country ever specify the terms or
conditions for the return of the child? O Yes 8 No (go to question 60)

S7. |dentify the types of terms and conditions which judges in your country have imposed: (check all that apply)

O Supervised visitation until custody heanng

T Child placed in protective custody/foster care until custody heanng

O Psychiatric evaluation

0 Appticant parent to provide transpontation and/or lodging for abducting parent upon return of child
O Other:

58. In general, under what circumstances are terms and conditions included in the return order? (check all that apply)

0O Cases 1n which child abuse 1s suspected

O Cases in which spouse abuse 1S suspected

O Cases of economic dispanty between the parties
3 Other:

59. In what percentage of cases do judges in your country specify the terms or conditions under which the return of
the child will take place? (check one only)

0 0% 0 1-25% 0 26-50% O 51-75% 0 76-100%
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60. Have courts in your country taken account of protective (safe harbor) orders i1ssued by courts in the country to
which the child is to be returned? O No O Yes If yes. please explain.

Follow Up

61 Does your country monitor the progress of active outgoing Hague return cases (cases in which the child has
been abducted from your country to another country)?

{0 Yes. monitored directly by the central authonty
O Yes. monitored by an intermediary
O No

62 In cases where the Hague proceeding in your country has resulted in the chitd being ordered returned to the
applicant country, to what extent does your centrai authornty track the outcome of custody proceedings in th
other country? -

7 Do not track custody heanng

O Follow up telephone contact with centrat authority of other country

O Follow up telephone contact with parent and/or attorney in other country
O Request copy of custody orgers issued

0O Other follow up:

63. in cases where the Hague proceeding in another country has resulted in the child being returned to your
country. to what extent does your office track outcome of custody proceedings in your country?

O Do not track custody hearing

d Follow up telephone contact with central authority of other country
O Follow up telephone contact with parent in other country

— Request copy of custody orders issued

3 Other follow up.

84 Are records of the outcome of Hague return cases which involve your country kept?

O No a Yes

13
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Thank you for taking the time to complete this survey. The information you have provided will
help central authorities, parents, attorneys, missing children’s organizations, and lawmakers
better understand how different countries handle cases of parental abduction. A copy of the
survey results will be forwarded to your central authority as soon as they are available

Please return the completed survey to the following address:

Janet Chiancone
Hague Country Survey
American Bar Association Center on
Children & the Law
740 15th Street, NW - Ninth Floor
Washington, DC 20005-1009
USA

If you prefer, you may fax your completed survey to Janet Chiancone in the United States at
(202)662-1755. If you have questions please call Ms. Chiancone at (202)662-1734.

Thank you very much!
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APPENDIX F: UNDERTAKINGS

Used in 1-25% of cases Used in 26-50% of cases Used in 51-75% of cases Used in 76-100% of cases
Countries Australia #5abed Canada (Fed. central authority® and Canada (Manitoba'*) Canada (New Brunswick®)*
Argentina, Chile, Colombia, Macedonia, Monaco | Canada (Alberta, Quebec'2*2<, Ontario'*2b<)* U.K. (England & Wales*$¢ and Scotland Sweeden'?
and Sweden also indicated the use of Saskatchewan)*
undertakings, but did not answer the more France?*
specific questions reflected in this chart. Germany>*4

Greecsll.l.‘.a.b.t

Hungary??

Isracl®

New Zcaland??
Switzerland*#®<

U.K. (Northern [reland)**ab<d
United States of America

Types of terms and conditions 1 supervised visitation until custody 1 supervised visitation until custody 1 supervised visitation until custody hearing | 1 supervised visitation until custody
hearing hearing 2 child placed in protective custody/foster hearing
2 child placed in protective 2 child placed in protective carc until custody hearing 2 child placed in protective
custody/foster care until custody custody/foster care until custody 3 psychiatric evaluation custody/foster care until custody
hearing hearing 4 applicant parent to provide hearing
3 psychiatric cvaluation 3 psychiatric evaluation transportation and/or lodging for 3 psychiatric evaluation
4 applicant parent to provide 4 applicant parent to provide abducting parent upon retum of child 4 applicant parent to provide
transportation and/or lodging for transportation and/or lodging for 5 applicant to vacate home, provision of transportation and/or lodging for
abducting parent upon retun of child abducting parent upon returmn of income for retuming family, immediate abducting parent upon return of
5 applicant to pay for return flights; child raising of custody action in country of child
applicant to pay maintenance 5 applicant to pay for icturn flights; habitual residence. 5 custody order to protection
applicant to pay maintenance 6 To provide for the child until the courts authorities in interim until child
’ of the requesting state can assume returned
jurisdiction
Circumstances under which terms and a cascs in which child abuse is a  cases in which child abusc is a cascs in which child abuse is suspected a  cascs in which child abuse is
conditions are gencrally imposed suspected suspected b cases in which spouse abuse is suspected suspected
b cases in which spouse abuse 1s b cascs in which spousc abusc is ¢ cascs of cconomic disparity between the b cases in which spouse abuse is
suspected suspected partics suspected
¢ cases of cconomic disparity between ¢ cases of cconomic disparity between d  one parent may not be able to raise ¢ cases of cconomic disparity between
the partics the partics custody action in jurisdiction of habitual the parties
d other cascs d other cascs residence or may not get legal aid d other cases
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Appendix G: Obstacles to Recruiting Pro Bono Attorneys in the U.S.

The ABA Center’s ICAAN project experienced the following obstacles to finding pro bono legal
representation in the U.S. for Hague applicants and to establishing the International Child
Abduction Attorney Network:

In the U.S., pro bono representation generally is reserved for truly indigent clients. Some
attorneys have taken pro bono Hague cases only to find that the client had the ability to pay
some or all of the costs. In last year’s ICAAN report, I stated that ICAAN will ultimately fail
if an acceptable standard defining eligibility for pro bono assistance is not established. Since
that time, standards have been set up.

Some experienced attorneys who have taken pro bono cases in the past no longer wish to be
considered for these cases, because the costs were too high. For example, a leading family
law attorney estimated that the cost to her firm in uncompensated time was more than
$100,000 in one Hague case, not including court costs, international long distance calls, etc.

In the U.S., indigent clients are entitled to free legal representation in criminal cases only.
Attorneys are not appointed by the court to represent parents in child custody jurisdiction or
parental abduction cases. The decision to take a pro bono case is a matter of individual choice
on the part of an attorney.

Abductions to the U.S. are generally to the home community of the abducting parent. Often
these are small and medium size towns, not major metropolitan areas. The small size of the
local bar and the parochialism of the community present additional barriers to recruitment.
Sometimes the abducting parent has already contacted multiple attorneys, further reducing the
pool of those who could take the left-behind parent’s case.

Geographical distances are quite great in many states. Having attorneys on a pro bono list
from Dallas, Texas will not be helpful if the case is in Corpus Christi, Texas, about 500 miles
away. Even in a smaller state, such as Illinois, one is not going to find an attorney in Chicago
who would travel four hours to provide pro bono representation for a client in a court in
Urbana, Illinois.

Some attorneys are concerned that pro bono representation on a Hague case may result in
them having to represent the parent in the custody case. Inthe U.S., once an attorney accepts
a pro bono case, it is difficult to be excused from the case. Although attorneys understand
that the Hague case is separate from the case on the merits, they recognize that this is a
distinction that many judges may not make. Therefore, they fear finding themselves caught in
a long custody battle after the Hague case should the child not be returned.
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Due to the decrease in federal funding for the Legal Services Corporation, more
nongovernmental programs have been created to secure pro bono representation for indigent
clients in a wide variety of civil cases. Pro bono recruitment for attorneys is a highly
competitive activity in the U.S. Many attorneys contacted on Hague cases are already taking
on substantial pro bono commitments in their communities.

The Legal Services Appropriation Act of 1996 prohibited legal services offices that receive
federal funds from using any funds (federal, state, or private) to represent nonresident aliens.
Most Legal Services Corporation (LSC) offices will not take Hague cases.

The Legal Services Corporation issued interim regulations defining eligible aliens under the
new law in August 1996. Since that date, few legal services offices have taken Hague cases
for a nonresident alien. Most explain that they are prohibited from doing so.

ICAAN staff drafted language that was included in the American Bar Association’s comment
to the interim regulations, which was submitted to the Legal Services Corporation. It appears
that the Legal Services Corporation did not change its rules based on the comment regarding

Hague applicants provided through the ABA. The ICAAN project continued to contact legal

services offices and used them as referral sources to other attorneys in their communities.

Recognition of Article 25 of the Hague Convention by Legal Services Corporation as an
exception to the prohibition against representing nonresident aliens would not result in a
noticeable change in legal representation for Hague cases. LSC offices are generally
understaffed, carry heavy caseloads, and establish their own case priorities. Currently they
handle very few family law cases, often limited to representing victims of domestic violence.

Indigent U.S. citizens in domestic (interstate) parental abduction cases are not better served
than nonresident aliens in securing pro bono legal representation in the U.S. Finding
affordable attorneys for civil cases in the U.S. is a widespread problem.

The lack of affordable legal representation is a major obstacle in parents retrieving their
children who have been abducted to or retained in another state. Often attorneys are needed in
both states. It is not uncommon for middle-income parents to spend all their savings, borrow
money, mortgage their home, and draw down their retirement funds in order to cover the costs
of obtaining and enforcing a custody order.

Due to the complexity of interstate child custody jurisdiction laws and the emotionality of
these cases, few attorneys are willing to take domestic cases on a pro bono basis. Hague
cases are more appealing as it is practicing international law.

LSC offices, as mentioned earlier, are handling few family law cases. Therefore, most left-
behind parents in domestic cases are turned down for services even if they qualify financially
for LSC services.
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m [fan LSC office has or is representing one parent, all LSC offices are prohibited from
representing the other parent, because it is considered a conflict of interest. Thus, if the
abducting parent first found the rare LSC office willing to take the case, the left-behind parent
would not then be able to obtain LSC representation.
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Appendix E: CRIMINAL CHARGES

The follow table shows which countries indicated the following regarding outstanding criminal
charges:

Outstanding criminal charges have no effect upon whether the central Canada (Alberta, New Brunswick*
authority is able to proceed with a Hague return application Germany

Itaty

Mexico

New Zealand

Portugal

Spain

U.K. (England & Wales)*

Criminal charges are sometimes helpful in efforts to locate child Argentina

Canada (British Columbia,
Manitoba, Nova Scotia, Ontario,
Quebec, Saskatchewan)*
Denmark

Finland

France

Grecece

Hungary

Luxcmbourg

Mauritius

Monaco

Norway

Poland

Sweden

Switzerland

U.K. (Scotland)*

United States of America
Zimbabwe

Criminal charges are sometimes helpful to proceeding with the case Canada (Nova Scotia, Quebcc,
Saskatchwan)*

Colombia

France

Greece

Luxembourg

Panama

Poland

United States of America
Zimbabwe

Criminal charges must be dropped before central authority will proceed Republic of Slovenia
with case

Some judges will not order return if there are outstanding criminal Australia

charges Austria

Canada (Manitoba, Quebec)*
Greece

Netherlands

*The specific central authorities which indicated the answer for U.K. or Canada are listed in parentheses.
Other responses included “we haven’t had any cases with this characteristic (Chile), and “can hinder voluntary
return” (Scotland, U.K.). Israel and the Republic of Macedonia did not answer this question.
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SELECTED GOOD PRACTICES IN
INTERNATIONAL FAMILY ABDUCTION CASES
Introduction

Laws exist on the federal and state levels to help prevent child abductions and to assist in
the prompt recovery and return of abducted children. Law enforcement is mandated to enter
missing children without delay into NCIC. State clearinghouses have been established to assist
parents and help coordinate efforts with law enforcement. State and federal laws clarify which
court has proper jurisdiction to prevent parents from “forum-shopping.” Criminal custodial
interference is a crime in every state and abducting children to another country is now a federal
felony.

There are no guarantees that these laws will be applied in an effective and timely manner
by those with the responsibility to do so. Studies on parental abduction have documented that, in
large part, practitioners who have the responsibility to carry out many of these laws are woefully
ignorant of the applicable laws or simply willfully ignore them (Girdner and Hoff, 1994).
According to a survey conducted by Girdner (1994), family law attorneys reported that 60% of
judges they appeared before and 70% of opposing counsel were unfamiliar with the Hague
Convention on the Civil Aspects of International Child Abduction. Judges reported that 60% of
counsel rarely or never adequately informed the court of the applicable provisions of the Hague.

Further documentation of these various problems alone is not likely to improve the
situation. Instead it is important to describe “good practices” in ways that others could adopt. In
this chapter, selected practices by those working on international parental abduction cases from a
diverse set of backgrounds are described. Thus, this is not meant to reflect what is typically done
by most practitioners. Rather it describes actions taken by some leading' practitioners,
organizations, and agencies, according to the information that they provided us. Their jobs are
not easy and they expressed their frustrations as well as their satisfaction.

Improvements in state law, sufficient funding, and adequate training are important in
enabling good practice to occur. But heartfelt commitment combined with a pro-active and
creative nature characterized many of the practitioners who have developed and sustained good
practices.

'By "leading" we are referring to entities that have an important role to play in
international parental abductions as well as entities and individuals whose creativity and
dedication place them on the cutting edge of this issue. This chapter is based on interviews and
materials provided by practitioners or organizational representatives who describe what they
consider their good practices. It is not based on empirical research independently evaluating the
actual work of these offices or practitioners.
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The areas of selected good practices covered in this chapter include state missing
children’s clearinghouses, missing children’s organizations, county district attorneys’ offices,
judges and lawyers in family cases, and Central Authorities. We have included selected good
practices from Canada and the United Kingdom as well. The information from this chapter was
collected from direct interviews and requests for information, site visits, and practice manuais.
Obviously the specific action taken must be appropriate to the particular case. The reader may
wish to contact these organizations and sources for more information.

Obstacles can exist at so many different points in a case. Good practices by one
practitioner or agency, though sometimes helpful, is often not sufficient for the successful return
of the child. It is critically important that parents, or their designees (whether they be
grandparents or new spouses) take an active role in their case. Parents cannot do it alone, but
without the single-minded focus that parents bring to their case, the attention of busy
practitioners may simply be drawn elsewhere.




Nonprofit Missing Children’s Organizations:

Selected Good Practices of the National Center for Missing and Exploited Children

“After parents have done all they can to work within the parameters of the law,
both domestic and foreign, and still they can’t get their children back, they often
become desperate. We understand how frustrating it can be, and work with
parents to exhaust every opportunity, every option.”

Ernie Allen, President,
National Center for Missing and Exploited Children

+ NCMEC'’s state-of-the-art technology is revolutionizing the search for missing children.

¢ Incoming Hague petitions get immediate response: efforts are begun promptly to locate
the child and find a pro bono attorney, and to educate judges and lawyers about the
Convention.

¢ Criminal warrants can be very effective in Hague and non-Hague cases.

¢ As part of a transborder task force, NCMEC is working with Canadian counterparts to

develop an intercept program for Canadian children transiting through the U.S. who are at
risk of further abduction.

¢ Educating parents, lawyers, and judges on abduction prevention measures is a priority.

L4 NCMEC’s institutional philosophy -- to go the extra mile to recover a missing child -- is
reflected in the staff’s cooperative approach to cases.

¢ Effective interaction between NCMEC and local, state, federal and international law
enforcement officers and prosecutors helps find and recover abducted children.

Background

The National Center for Missing and Exploited Children (NCMEC) was established in
1984 as a private, nonprofit organization to serve as a clearinghouse of information on missing
and exploited children. Funding for NCMEC comes from the Department of Justice and many
private corporate donors who contribute time, money and technology.

NCMEC provides technical assistance to individuals and law enforcement agencies on
cases involving parental abduction, stranger abduction, runaway children, and child exploitation.

4-3




Locating abducted and missing children is one of NCMEC’s critical roles. NCMEC
coordinates with law enforcement agencies at the state, federal and international levels. It has
direct access to the NCIC missing children’s database. NCMEC disseminates photographs and
descriptions of missing children. This nationwide photo distribution network has been expanded
to have a global reach with the advent of the Internet. NCMEC maintains a World Wide Web
site on which photos of missing children are posted and accessible to anyone around the world
with access to the Internet.

NCMEC now handles incoming Hague Child Abduction Convention cases on behalf of
the U.S. Central Authority in the State Department.? Two of the most pressing tasks associated
with this new responsibility are locating children abducted to the U.S. or wrongfully retained
here, and finding lawyers to represent the foreign parent in court proceedings under the
Convention brought in this country. NCMEC’s legal department has an International Division,
which carries out the Central Authority’s responsibilities in incoming international abduction
cases. The International Division is headed by attorney and General Counsel Nancy Hammer
who is assisted by three case managers. Quoted material in the following text 1s excerpted from
an interview of Ms. Hammer and Elizabeth Yore, former director of NCMEC’s legal department,
conducted by Patricia Hoff.

NCMEC’s state-of-the-art technology is revolutionizing the search for missing children.

Through the use of an extensive computer network, NCMEC is able to transmit images
and information on abducted and missing children instantly to law enforcement throughout the
U.S. and around the world. NCMEC is linked via CompuServe with law enforcement
domestically (50 state Missing Children Clearinghouses) and abroad (Australia, Belgium,
Canada, the Netherlands, and the United Kingdom, and INTERPOL), as well as with the U.S.
Secret Service Forensic Services Division and the U.S. Department of State.

NCMEC’s Internet site (www.missingkids.com) now reaches a global audience with
images and information on missing children. The daily “hit rate” on NCMEC’s site is about one
million. Sophisticated ‘push technology’ is used to link and disseminate images and information
on missing children to any interested web address on the Internet in real time. NCMEC’s
databases are searchable in several languages.

Now law enforcement or local companies can scan and send images and information
about a breaking case of a missing child electronically. This information is transformed into
posters in-house at NCMEC, which can then be quickly disseminated on the web site and
through various national programs in drastically reduced time lines.

?Since submission (but before publication) of this report, NCMEC, in cooperation with
the Office of Children’s Issues, has assumed a greater role in outgoing Hague Convention cases.
NCMEC provides instructions on how to proceed under the Hague Convention, and helps
parents prepare their Hague applications and obtain supporting documents.
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Incoming Hague petitions get immediate response: efforts are begun promptly to locate the
child and find a pro bono attorney, and to educate the judge and lawyers about the
Convention.

The International Division at NCMEC has been hugely successful in processing Hague
Convention cases, with a return rate of about 80%! This success is attributable to a variety of
factors.

One i1s the good relationships that NCMEC has developed with foreign central authorities,
forged in part from NCMEC’s presence at the last special commission meeting in the Hague
about the International Child Abduction Convention.

NCMEC has developed many resources for locating abducted children in the U.S. These
are marshaled to find children abducted to or retained in the U.S. in violation of the Hague Child
Abduction Convention.

NCMEC’s task of finding attorneys to represent foreign parents who file suit in the U.S.
for return of their children under the Hague Convention is facilitated by the network of attorneys
first developed by the ABA Center on Children and the Law under an OJJDP grant. The
International Child Abduction Attorneys Network (“ICAAN”) is now maintained (and expanded)
by the International Division at NCMEC. ICAAN attorneys agree to represent a parent in at least
one case on a pro bono basis.

Because so few judges in the U.S. have heard Hague cases, the State Department
developed a letter that NCMEC sends to judges in whose courts Hague cases have been filed.
The letter 1s not an advocacy piece for either party or the child, but rather an explanation of the
Convention and what 1t requires the court to do. Copies of the Convention and other explanatory
materials are attached to the letter to facilitate the judge’s job. NCMEC sends copies of the
correspondence to counsel on both sides of the case.

Criminal warrants can be very effective in Hague and non-Hague cases.

Each case is very unique as to what works, what doesn’t work, which people will assist
you, which won’t. “We’ve seen criminal warrants being very, very effective both in non-Hague
and Hague cases.” In outgoing cases, NCMEC staff considers a number of factors to decide the
best approach to the individual case. One consideration is the likelihood of getting law
enforcement cooperation. Another is the country to which the child has been abducted.

When the child is abducted to a Hague country, it is NCMEC’s experience that there is no
guarantee that the child will be returned. (Some countries, such as the United Kingdom and
Canada, are very efficient in their return of children under the Hague Convention.) This is why
criminal law enforcement intervention may prove more effective than the Convention in some
countries, and why criminal warrants may be crucial. The case of a child abducted to Mexico was
cited as an example. The Hague Convention remedy was so slow as to be no remedy at all, thus
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necessitating alternative measures. The intervention of law enforcement brought about the child’s
return. Using law enforcement contacts to secure an abducted child’s return 1s consistent with
NCMEC’s mission, albeit in tension with the State Department’s diplomatic preference for the
Convention as the vehicle for returning children to the U.S.

NCMEC believes that law enforcement personnel are in the best position to make things
happen in abduction cases. Law enforcement officers in the U.S. should make contacts overseas.
They must understand that their case is not over if the child is taken abroad, but that “global law
enforcement” can be coordinated.

As part of a transborder task force, NCMEC is working with Canadian counterparts to
develop an intercept program for Canadian children transiting through the U.S. who are at
risk of further abduction.

A transborder task force was established recently to create in the United States a program
similar to Canada’s Project Return. (See page 4-82.) That project seeks to identify and intercept
abductor-parents as they attempt to enter Canada, and to help locate abducted children already in
Canada. NCMEC is participating on this task force in discussions and joint training. Two
meetings have already taken place. One specific goal is to develop a way to intercept abducted
Canadian children who are traveling through the U.S. en route to American airports before they
can be spirited to countries from which their return would be unlikely or impossible.

Educating parents, lawyers, and judges on abduction prevention measures is a priority.

Preventing abductions, while a universal goal, i1s especially critical when the chiid is a
dual national or may be taken to a Moslem country. Parents seeking to recover children who
have been taken to Moslem countries may find it impossible either to be awarded custody under
the laws and customs of the foreign country, or to remove the children from the foreign country
even if a local court has awarded them custody. NCMEC includes prevention strategies in all
continuing legal education programs they do, and covers this topic in one-on-one conversations
with lawyers.

Judges needs to become educated about the realities of international law, and the
obstacles facing parents who seek to recover children taken to non-Hague countries. Once a child
1s removed from the U.S. to a non-Hague country, the chances of the foreign court honoring the
U.S. custody order may vary from slim to none. Judges aware of the difficulties of getting a
child back will be more likely to order stringent measures to prevent the removal in the first
place.

4-6




When parents call seeking advice on preventing abductions, especially to the Middle
East, NCMEC asks them to have their lawyers (and any guardian ad litem for child) call to hear
the advice themselves. “It’s a very sobering, direct discussion.... If the child is abducted to
Lebanon, Saudi Arabia, Egypt, wherever, you may never see the child again.... The reality right
now is this is not a priority of the U.S. government, that there is no mechanism to get these
children returned and the only protection for the kids is prevention.... And I have to do
everything humanly possible to get the message out that this can be prevented now.... You move
heaven and earth to prevent that child from being unsupervised with that parent....”

NCMEC provides lawyers with the State Department’s generic prevention letter as well
as various prevention pieces produced by ABA Center on Children and the Law.

In the case of dual national children and children who may be taken to Moslem countries,
NCMEC suggests strictly supervised visitation as the best way to prevent abduction. Other
prevention measures they recommend include bonds, passport controls, and restrictions on
removal. These as well as other prevention tips are outlined in publications available free of
charge from NCMEC.

NCMEC’s institutional philosophy -- to go the extra mile to recover a missing child -- is
reflected in the staff’s cooperative approach to cases.

The International Division, which consists of three case managers under the direction of
Nancy Hammer, responds immediately to incoming Hague cases. “It’s a great staff that moves
rapidly on these cases to locate, to get attorneys. These cases are moving very efficiently...
That’s a child’s life in those files and the whole purpose of the Hague is to move quickly.”

The placement of the International Division within the legal department is conducive to
answering the inevitable legal questions that come up in international and domestic cases.

NCMEC case managers follow up *... to make sure that people don’t drop the ball. So
it’s not enough just to refer somebody to another entity, you have to go back to that other entity
and make sure that they did what they were supposed to do.”

Help in international cases is not limited to Hague cases. When NCMEC is contacted
about an incoming abduction case from a non-Hague country, parents are promptly informed
about the Uniform Child Custody Jurisdiction Act, referred to INTERPOL and the state missing
children clearinghouses, and advised about steps that should be taken in their home country.



“There’s always creative brainstorming” among the case managers in the International
Division who do not consider a case closed until the child is located and recovered. In the end
stages of an outgoing international abduction case, after the child has been located abroad,
NCMEC can assist an indigent parent in obtaining money to transport the child back to the U.S.,
assuming the parent meets the eligibility criteria for victim reunification travel funds. NCMEC
is the parent’s liaison to the Justice Department’s Office of Victims of Crime which manages the
fund.

Effective interaction between NCMEC and local, state, federal and international law
enforcement officers and prosecutors helps find and recover abducted children.

NCMEC coordinates with the local prosecutor and law enforcement, state missing
children’s clearinghouses, the FBI, INTERPOL, and other foreign law enforcement counterparts
to help locate and recover abducted children. They reach out to all the various law enforcement
agencies or entities that would impact not only on locating but getting the child returned. “I
think the best outgoing cases are when local law enforcement, the FBI, and ourselves and states
are all working together to get the child back quickly... and when a parent who is able to function

and

follow through on some of the steps that need to be taken only by a parent. The prosecutor is
key.”

The recently-established FBI Office on Crimes Against Children should make a big
difference in FBI responsiveness to abduction cases as well as other cases involving crimes
against children. Every FBI office in the country is to have two agents assigned to work cases
involving children. This should dispense with the burden NCMEC and others now face of
convincing an FBI agent that investigating parental abductions really is a part of their job.
“Hopefully, we can skip that step.”




Nonprofit Missing Children’s Organizations:

Selected Good Practices of Vanished Children’s Alliance

“We try to give families of abducted children a little sense of control over an
uncontrollable situation.”

Georgia K. Hilgeman, Agency Executive Director
Vanished Children’s Alliance
¢ Really listen and give support to left-behind parents on a long-term basis, including

preparing them for reunification.

¢ Give parents some control over their lives by encouraging their active involvement in
resolving their cases.

4 Once a case is registered, become actively involved in trying to locate the abducted child,
including coordinating closely with law enforcement in a positive, non-confrontational
manner.

¢ Acting as the left-behind parent’s liaison, get all the key players (law enforcement, NPOs,

NCMEC, State Department, etc.) to work together and share pertinent case information.

L4 Help prevent abductions by (1) talking a parent out of a threatened abduction; (2)
contacting law enforcement to alert them to potential abduction; and (3) suggesting
various provisions that can be included in the court order, and other steps a parent can
take to stop an abduction before it happens.

Background

The National Center for Missing and Exploited Children (NCMEC) is the largest and
best-known organization in this country that provides services to parents whose children have
been abducted or who are at risk of being abducted. But NCMEC is not alone in providing help
to left-behind parents and families at risk for abduction. Dozens of smaller organizations have
been established throughout the country to respond to family abduction cases locally, nationally,
and/or internationally. There are a few that specialize in international abduction cases. Most of
these organizations are nonprofit, hence the designation as NPOs (nonprofit organizations). The
range of available services varies, as do the professional background and expertise of the
caseworkers on staff who provide the services. Generally speaking, NPOs are accessible to left-
behind parents via toll-free telephone lines, and services are provided free of charge. NPOs often
play the role of liaison between the left-behind parent and government agencies and officials.
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Vanished Children’s Alliance

Vanished Children’s Alliance (VCA) is an NPO based in San Jose, California which has
been in the business of helping left-behind parents of abducted children for eighteen years.
Agency Executive Director, Georgia Hilgeman, recently opened the Training and Public
Relations arm of VCA in Rockville, Maryland. Because of their continuous and ongoing service
to parents in interstate and international abduction cases, we invited Ms. Hilgeman to participate
in the “Selected Good Practices” survey. Quoted material in the following text is excerpted from
an interview of Ms. Hilgeman conducted by Patricia Hoff on November 11, 1997.

Once a case is registered with VCA in accordance with its protocol, services are
provided to parents free of charge. A toll-free telephone line (1-800-826-4743) is available to
report sightings of abducted children as well as to request help. VCA plays a crucial role both in
encouraging parents to take an active role in searching for their children, and in coordinating
closely with law enforcement with the goal of finding and returning the child to the jurisdiction
so that custody-related disputes can be resolved by the courts. VCA’s mission is child-focused.

Really listen and give support to left-behind parents on a long-term basis, including
preparing them for reunification.

Significantly, VCA is a place where parents can feel heard. “People are dealing with a lot
of anger and a lot of frustration and they need to be able to ventilate and verbalize their
concerns.” Caseworkers report a common complaint of left-behind parents -- that too many
agencies are short with them. It is no wonder that families often tell VCA, “You know, you’re
the first people that listened to me. Thank you, that really meant a lot.”

One explanation for why parents respond positively to VCA’s caseworkers is the
background in social science and social work they tend to have. Good listening skills come not
only from professional training, but from on-the-job experience. While inviting parents to talk
and be heard, VCA establishes limits (e.g. how many times a parent may retell his or her story).

VCA prepares parents for reunification when recovery of the child is likely. In VCA’s
experience, reunification is a very important area that often goes unaddressed. VCA talks to the
left-behind parent about issues surrounding reunification when recovery appears to be a realistic
possibility. Premature discussion can raise false hopes and heighten disappointments. VCA
explains the need to make the reunion safe, and to try to ease any additional trauma to the child.
The child’s needs are paramount. Media and hoards of relatives hovering at the reunion site may
be very frightening to a child, particularly one who has little memory of the left-behind parent to
whom he or she is being returned. Parents are urged to consider how the child may be feeling.
VCA prepares left-behind parents psychologically for the possibility that the child will not
respond in the way they would think or hope.
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Give parents some control over their lives by encouraging their active involvement in
resolving their cases.

Families who contact VCA are typically in great distress. VCA tries to give them “ a
little sense of control over an uncontrollable situation” by encouraging their active involvement
in their cases. VCA makes suggestions, on a case-by-case basis, about what a parent can do.
VCA may recommend several things and ask the parent to report back to let them know how
they worked out. Then, additional action steps may be recommended. Suggestions may include
specific search tips for locating the child; advice on disseminating flyers of the child,
recommendations to contact NCMEC for their publications and to request that the child’s poster
be posted on the Center’s Internet cite; advice to call the State Department; and tips on starting a
Hague return case.

Once a case is registered, VCA becomes actively involved in trying to locate the child,
including coordinating closely with law enforcement in a positive, non-confrontational
manner.

VCA has a number of protocols for handling parental abduction cases. VCA is contacted
by people from across the country, usually by phone. Caseworkers use an intake form initially to
record all necessary information, then a registration packet which, among other things, requires a
copy of the custody order. This can be an ex parte order in a family abduction case. VCA will
help a noncustodial parent whose child is abducted in violation of visitation rights if that parent
obtains a temporary custody order. VCA verifies that the child has been entered into the NCIC.
Releases are obtained. Law enforcement agencies or, in California, District Attorney’s Child
Abduction Units, are contacted to verify the legitimacy of case. Once all of the preliminary steps
are complete, the child’s case is registered with VCA. Then, VCA contacts law enforcement and
the real work begins to locate and recover the child.

How VCA'’s caseworkers communicate with law enforcement is a “best practice” worthy
of emulation. VCA makes recommendations to law enforcement that do not sound
confrontational. For instance, rather than demanding certain action, or faulting law enforcement
for inaction on a particular case, VCA prefaces requests in non-threatening, constructive terms.
For instance, “Our experience in the past with a similar type of case was that law enforcement
did ....” Or, “Have you thought about....” It is VCA’s observation that law enforcement officers
are rotated so rapidly that very often the officer in charge of a parental kidnapping simply does
not know what to do. The right approach can win this person over on behalf of the abducted
child.

VCA immediately reports leads and sightings directly to law enforcement for verification
and appropriate action. This fosters a trusting relationship between VCA and law enforcement.
VCA does not share a sighting or lead with a parent until it has been verified by police and police
authorize the disclosure. This avoids an emotional roller coaster for the left-behind parent and the
potential for bad consequences.
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Acting as liaison for the left-behind parent, VCA gets all the key players (law enforcement,
NPOs, NCMEC, State Department, etc.) to work together and share pertinent case
information, with the goal of locating and recovering the abducted child.

VCA is a liaison between the left-behind parent and the many other agencies and officials
that may have a role in locating and securing an abducted child’s return. The VCA strives to
build a trusting relationship between and among the various “players.” There is a better chance of
recovering a child is all of the players are working together and sharing information. VCA 1is part
of a Victim Services Network that includes, among other agencies, domestic violence advocacy
groups.

Help prevent abductions by (1) talking a parent out of a threatened abduction; (2)
contacting law enforcement to alert them to a potential abduction; and (3) suggesting
various provisions that can be included in the court order, and other steps a parent can
take to stop an abduction before it happens.

VCA seeks to prevent abductions in three ways: counseling the prospective abductor
against abduction; contacting law enforcement when abduction has been threatened or is likely;
advising parents who fear an abduction on a variety of safeguards they can seek to put in place.

TIf VCA is contacted by a would-be abductor, the caseworker’s response is (1) not to
become hostile; (2) to explain the legal ramifications for the parent, and the harmful
psychological consequences for the child, of an abduction; (3) to convey the impression that
many government entities will be actively in pursuit, diminishing the chances of a successful
abduction; and (4) to obtain as much information about the parent as possible. The information
would then be communicated immediately to law enforcement who can intervene as the
circumstances require.

If VCA is contacted by a parent who fears an abduction, that parent will be asked what
country the child is likely to be taken to. The Hague Convention return remedy will be explained.
If the parent does not already have a custody order, she or he will be advised to consider getting
one.

The parent will also be told about provisions in custody orders that can help prevent
abductions, including requiring the other parent to post a bond, surrender passport, obtain prior
consent before leaving the country, etc. The kinds of judicial safeguards that VCA recommends
depends to some extent on the country the child may be taken to. Stricter measures are needed
with Middle Eastern countries as well as some Hague Convention countries that have not
promptly returned children to the U.S. Mexico was given as an example. A VCA staff member
may help parents who are representing themselves.
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The parent will be advised to record important identifying information about the other
parent, such as social security number, licence number, passport number, name and addresses of
relatives in other countries. If the child hasn’t been fingerprinted, the parent will be counseled to
do that now. Parents are also told to contact NCMEC for their free publications on preventing
and remedying parental abductions. VCA also provides parents with literature which includes
various safety tips and a child ID sheet.
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State Missing Children’s Clearinghouses;
Selected Good Practices of the New York State Missing and
Exploited Children's Clearinghouse

“Parents need someone to go to bat for them.”
Diane Vigars
New York State Missing and Exploited Children’s Clearinghouse

L4 Take abduction prevention seriously.

* Listen, seek to understand, and don’t make biased judgments.

L Provide information and educate other practitioners

¢ Promptly enter children in NCIC and investigate whereabouts.

¢ Coordinate case efforts with law enforcement and other agencies.

¢ Facilitate community-based education and prevention.

¢ Act as state contact for the U.S. Central Authority in Hague Convention cases.
Background

All fifty states currently have a state missing children’s clearinghouse. This is an
increase of 7 clearinghouses, since 1992 when they were included in the Obstacles project.
Clearinghouses are either established by executive order or legislative mandate. The difficulty
has not been in setting up clearinghouses as much as it has been in providing them with adequate
funding to carry out their tasks. Some states have failed to appropriate resources for maintaining
the clearinghouses. The clearinghouse then becomes a mailing address for receiving missing
children’s information. The New York State Missing Children’s Clearinghouse has had a long
track record of good work, sufficient funding, and high numbers of international cases, due to the
state’s geographical propinquity to Canada and major international airports. The statutes relating
to criminal custodial interference in New York are not very good. They do not cover
precustodial abductions. Post-custodial abductions are only a felony if it the child has been taken
out of state. Perhaps especially where state statutes are not the best, clearinghouses can take an
important and active role in resolving these difficult cases.



New York State Missing and Exploited Children's Clearinghouse

Established in 1987, the New York State Missing and Exploited Children's Clearinghouse
1s required to carry out an expansive and diverse set of activities relating to missing and exploited
children. See attachments A and B for more specific information. In this section, some of their
good practices are identified. (Linda Girdner collected this information from Diane Vigars at the
NYS Missing and Exploited Children's Clearinghouse.)

Take abduction prevention seriously.

Sometimes a parent contacts the Clearinghouse prior to an abduction, perhaps because the
marriage to a foreign-born spouse is ending and the parent is concerned about a possible
international abduction. In such cases, the Clearinghouse personnel are able to advise parents to
get a custody order which includes preventive measures. They suggest that the custody order
include a specific prohibition that the child cannot be removed from the state or the country.
Although this may not always be effective in preventing an abduction, it can facilitate more
prompt enforcement subsequent to an abduction.

Clearinghouse personnel also suggest that a bond be posted by the parent at risk for
abducting and that the bond money be released to the left-behind parent in the event of an
abduction. In this way, should an abduction occur, the left-behind parent would have access to
resources to pay for attorneys' fees or other expenses.

They also recommend that the parent contact the U.S. Department of State to request that
a stop be placed on the issuance of a passport for the child or that an existing passport be
revoked. This is not foolproof because if the potential abductor is a citizen of another country, or
has dual citizenship, then he or she may be able to get a foreign passport for the child or have the
child put on his or her foreign passport.

Listen, seek to understand, and don’t make biased judgments.

The NYS Clearinghouse prides itself on its aggressive action on behalf of abducted
children without prejudging parents. By the time some left-behind parents find out about the
NYS Clearinghouse, they almost expect to be given the “brush off” or the “run around.” Some
parents feel they have been rebuffed by others because they were fathers who wanted their
children back, or mothers who were either not emotional enough or too emotional to suit others,
or had a foreign sounding name. The Clearinghouse staff listens, letting the parent tell the story.
This helps reduce the parent’s anxieties. Then the staff can gather more information from the
parent and describe what the next steps might be that are appropriate for the specific case.
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Provide information and educate other practitioners.

The Clearinghouse staff provides information to law enforcement, lawyers, judges, law
clerks, and clerks of the court throughout the state as part of their assistance to parents in specific
interstate and international cases. For example, they often fax samples of language relating to
preventive measures to attorneys. They send reluctant law enforcement officers copies of the
National Child Search Assistance Act and the NYS Executive Law to help educate them about
the actions mandated under the federal act and state law. This pro-active educational role not
only can help with the specific case at hand, but provides concrete materials that practitioners can
then use in similar future cases.

New York’s criminal custodial interference statute is limited to post-custodial abductions.
That means that an abduction undertaken before a custody order is issued is not a crime.
Recovery assistance by law enforcement, including the Clearinghouse, can only go forward when
a custody order exists.

Unlike in many other states, law enforcement officers in New York do not require a
separate pick up order authorizing them to recover a child as long as a certified custody order
exists and the child has been entered in NCIC. Therefore, the Clearinghouse strongly urges
parents to obtain an order as quickly as they can, so as not to delay location and recovery efforts.
They assist parents along the way by educating and informing the professionals who may
otherwise present obstacles to obtaining the necessary order.

Parents are encouraged to include language in their custody order that may enable their
child to be picked up if located in another state, where a pick up order would normally be
required. The Clearinghouse has faxed specific language to judges who have called to ask how
best to word such an order. A few examples are offered below:

Example 1: ORDERED, ADJUDGED AND DECREED, that any law enforcement
agent is directed to enforce the Order of the Court dated and
entered in the County Clerk's Office, and it is further

ORDERED, ADJUDGED AND DECREED, that any law enforcement
agent is directed to enforce the terms of this Order and shall be directed
to pick up the child(ren) of the parties, to wit: (child's name), and to
deliver him/her to the Plaintiff or to the appropriate agency if the Plaintiff
shall not be immediately available.

Example 2: ORDERED, that the minor child, (child's name), be immediately and
forthwith turned over to the custody of the Petitioner, (custodial parent's

name), for return to Petitioner's home in the City of , New York
and the return of said minor child, (child's name), shall be effectuated by
any law enforcement officer of the State of {whatever state

the child is located in).
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If the parent does not have a custody order or needs an existing order enforced, but cannot
afford an attorney, the Clearinghouse staff helps connect the parent with the clerk of the court in
the appropriate county. In New York State, unlike many other states, the pro se parent (that is,
the parent representing him or herself) has no filing fees and is usually able to get assistance
from the clerks of the court in filling out the necessary forms. Clearinghouse intervention may
also be necessary in some cases.

Many judges in New York do not want to issue a custody order after an abduction when
one party (the abducting parent) does not have the opportunity to be heard. These ex parte orders
are a necessary threshold for New York law enforcement agencies, including the Clearinghouse,
to be able to locate and recover a missing child. Therefore, the Clearinghouse works to educate
parents, clerks of the court, and judges as to the importance of ex parte orders in abduction cases.

Sometimes the Clearinghouse writes a letter to a left-behind parent clarifying that an ex
parte custody order is needed before the child can be recovered and brought back to the proper
Jurisdiction and that such an order is a temporary one. A final determination would be made
after both parties had an opportunity to present testimony to the court. Parents can then show the
letter to the judge. This method of educating judges lead some to issue ex parte orders, allowing
location and recovery efforts to proceed. The Clearinghouse also explains alternative service
under the Uniform Child Custody Jurisdiction Act to court clerks who then can share this
information with their judges.

Promptly enter children in NCIC and investigate whereabouts.

The Clearinghouse can enter information about a missing child into the National Crime
Information Center (NCIC) on their in-house terminal, which is not the case with all state
clearinghouses. This practice is particularly helpful in incoming abduction cases because parents
in other countries do not usually have a way for local law enforcement here to make an entry.
Although the FBI will enter the child in NCIC when local law enforcement does not, this may
result in a delay. The Clearinghouse’s authority to enter a missing child directly into NCIC
enables that information to be promptly entered and the investigation as to the whereabouts of
the child to begin.

To locate the child, the Clearinghouse needs descriptive information on the abductor and
the child, any possible addresses or locations where they might be staying or visiting, and good
quality photographs of all parties. It is also helpful if they have as complete information as
possible on the abducting parent’s family, connections, and occupation. The Clearinghouse staff
were clearly frustrated at the obstacles they faced in locating children in incoming Hague cases at
the time of the initial interview for this report in 1995. Clearinghouse staff reported often feeling
stymied, because the State Department did not return phone calls or did not provide significant or
quality (e.g. photographs) information needed for location efforts. They reported that this
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delayed location efforts sometimes for months, while the Hague application was pending. If the
left-behind parent contacted them directly or if the child were part of NCMEC caseload, the
Clearinghouse could gain the information needed to find the child.

According to Diane Vigars, when the National Center for Missing and Exploited Children
took over the case management responsibilities for incoming Hague cases for the U.S. Central
Authority in September 1996, "It was like night and day. It was fantastic! Whatever I asked for
I would get. They'd FedEx it overnight. They called back immediately. We started doing
location after location.”

Coordinate case efforts with law enforcement and other agencies.

Additionally, the Clearinghouse has formed a very strong relationship with the NY/NJ
Port Authority Police Department's youth Services Unit which operates from the Port Authority
Bus Terminal in New York City, and the New York City Police Department Sexual Exploitation
of Children Unit. These exceptional units provide assistance to the Clearinghouse on incoming
international abduction cases, as well as assistance in locating at-risk runaways entering the U.S.
at NYC. If an abduction is suspected to be occurring through one of New York’s airports, the
Clearinghouse promptly informs law enforcement at those points. They have contacts with the
Port Authority Police Department at LaGuardia and Kennedy International Airports. The
Clearinghouse also calls the Immigration and Naturalization Service (INS) at these points of
entry to advise the INS officer when a parent or child may be entering the country illegally and
asking for their cooperation in detaining a possible child abductor and abducted child until law
enforcement arrives. Over time these contacts build relationships and trust that make future
dealings more efficient and effective.

With the Mohawk Nation located on both the New York and Canadian sides of the
border, the New York State Clearinghouse sometimes needs to address abductions to sovereign
Indian land either by Indians or by non-Indians which may be within the U.S. or within Canada.
Whereas the Royal Canadian Mounted Police have jurisdiction to investigate on Indian reserves,
the same is not true on the American side where greater sovereignty is given to tribes. The
Clearinghouse works through a person within their larger agency who generally handles Indian
affairs and has built relationships over time.

Due to the common border with Canada, the New York State Clearinghouse staff shares
many cases with the Royal Canadian Mounted Police. They are in frequent communication,
particularly with Sergeant John Oliver of the Missing Children’s Registry. (See “Good Practices
from Canada” on pages 52-55). Through collaborative problem-solving across the international
boundary, both organizations have resolved many cases, returning children to where they belong.
This type of international professional relationship succeeds party due to the commitment on
both sides to the children involved, respect for one another, understanding of each other’s
responsibilities, and the integrity to share the credit of successes.
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Facilitate community-based education and prevention.

The New York State Clearinghouse has spearheaded Project Outreach, which brings law
enforcement, social services, and schools together to discuss missing children's issues.
Clearinghouse staff helps schools with their mandate to provide education about missing children
by providing them with information and linking them to local nonprofit organizations with
additional resources. For example, the NCMEC New York office disseminates educational
information through the Kids & Company program. As a result of the various outreach
activities, the Clearinghouse has built rapport with many schools and brought them into the
network of communications. This has paid off when the Clearinghouse needs to call a
participating school in relation to a particular missing child.

The Clearinghouse staff also participates in training New York State Juvenile Officers in
issues relating to missing and exploited children. The presence of past and current
Clearinghouse personnel on the board of or actively participating in the juvenile officers’ state
organization creates a heightened awareness of missing children’s 1ssues and a network of
members more ready to assist in a particular case when asked.

Act as state contact for the U.S. Central Authority in Hague Convention cases.

By govemor’s proclamation the New York State Missing Children’s Clearinghouse is the
state contact for the U.S. Central Authority in Hague cases. When the Clearinghouse learns from
the Central Authority in the U.S. or a foreign Central Authority that a Hague retumn petition is
pending, the Clearinghouse can enter the missing child in NCIC as soon as they have the
descriptive information to do so. An investigation to locate and recover the children can then
begin. When local law enforcement locates a child and abductor in Hague cases, they contact the
Clearinghouse which then informs the Central Authority. The Clearinghouse advises law
enforcement to locate them as surreptitiously as possible so as not to prompt the abductor to flee.
An apprehension order then needs to be issued by the judge to authorize the recovery of the
child.

In some cases, the U.S. Central Authority has asked the Clearinghouse to verify the
location and seek the voluntary return of the child. This is a challenging request as contacting
the abducting parent might increase the risk of flight. In these cases, they contact local law
enforcement and request a "discreet” investigation to verify residence. They may also contact
local schools to determine if the child is enrolled.
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Flight risk is always a concern. Even if no contact is made with the abducting parent to
seek a voluntary return, the parent is notified of the Hague proceeding and could still attempt to
flee if the child has not first been picked up. Consequently, a successful recovery often depends
on the Clearinghouse coordinating various players and actions in the case. This can include
discrete location efforts on the part of local law enforcement, judges willing to issue prompt and
properly worded pick-up orders, and officers picking up the child while reducing the risk of
flight and the trauma to the child. While each case can be unique, prior to the Hague proceedings
the clearinghouse staff will often coordinate the pickup and placement of the child with law
enforcerhent, child protective services, NCMEC's International Division, and the court.
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Attachment A

NEW YORK STATE MISSING AND EXPLOITED
CHILDREN CLEARINGHOUSE

In 1984, through electronic data processing and related procedures, the New York
State Division of Criminal Justice Services Statewide Missing Children Register was
established following passage of Chapter 837-e of the New York State Executive
Law. In [987, in addition to the activities of the Statewide Central Missing Children
Register, the New York State Division of Criminal Justice Services established the
Missing and Exploited Children Clearinghouse (MECC) under Chapter 837-f of the
Executive Law.

Under the New York State Executive Law the Missing and Exploited Children
Clearinghouse is authorized to:

- Plan and implement programs to ensure the most effective use of federal,
state and local resources in the investigation of missing and exploited
children

- Exchange information and resources with other states, and within New
York State, concerning missing and exploited children

- Establish a case data base which will include nonidentifying information
on reported children and facts developed in the phases of a search, and
analyze such data for the purposes of: assisting law enforcement in their
current investigations of missing and exploited children, developing
prevention programs and increasing understanding of the nature and
extent of the problem; and share the data and analysis on a regular
basis with the National Center for Missing and Exploited Children
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Disseminate a directory of resources to assist in the locating of missing
children

Cooperate with public and private schools and organizations to develop
education and prevention programs concerning child safety for
communities, parents and children

Provide assistance in returning recovered children who are located out
of state

Arrange for the development of a curriculum for the training of law
enforcement personnel investigating cases involving missing and exploited
children

Assist federal, state and local agencies in the investigation of cases
involving missing and exploited children

Utilize available resources to duplicate photographs and posters of
children reported as missing by police and with the consent of parents,
guardians or others legally responsible, disseminate this information
throughout the state

Disseminate, on a regular basis, a bulletin containing information on
children in the missing children’s register to the state education
department which shall then forward such bulletin to every public and
private school where parents, guardians or others legally responsible for
such children have given consent

Operate a toll-free twenty-four hour hotline for the public to use to relay
information concerning missing children

Submit an annual report to the governor and legislature regarding the
activities of the clearinghouse including statistical information

Take such other steps as necessary to assist in education, prevention,
service provision and investigation of cases involving missing and exploited
children



The New York State Missing and Exploited Children Clearinghouse helped establish
the Northeast States Coalition on missing and exploited children. The coalition is
comprised of representatives of State missing children programs in New York, New
Jersey, Massachusetts, Connecticut, New Hampshire, Maine, Vermont and Rhode
Island and meets regularly to share information, initiate multi-state training programs,
promote networking among case investigators, and coordinate responses to
interstate issues.

The Missing and Exploited Children Clearinghouse has been designated as the

central contact agency in New York State for missing children cases involving the
Hague Convention Treaty on the Civil Aspects of International Child Abduction.
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Attachment B

THE NEW YORK STATE
MISSING AND EXPLOITED CHILDREN CLEARINGHOUSE

The New York State Division of Criminal Justice Services (DCJS) Missing and Exploited
Children Clearinghouse (MECC) serves as the state’s resource center for information on cases
involving missing and exploited children. Since the creation of the NYS Missing Children
Register and the establishment of the Missing and Exploited Children Clearinghouse, DCIJS has
provided assistance in thousands of cases involving child abduction and victimization. The
MECC plans and implements programs to ensure the most effective use of federal, state and local
resources in the investigation of missing children and expands the State’s efforts in the publicity,
identification and recovery of missing children. Toward this end, staff of the MECC provide:

* A 24-Hour, Toll-Free Hotline

The MECC Hotline operates 24 hours a day, 7 days a week and receives calls from the
United States, Canada, Mexico and Puerto Rico. All daytime calls - whether to report a
missing child, the sighting of a missing child, or request information and assistance - are
recorded.

* Leads/Sightings Dissemination

Through its national toll-free Hotline the MECC receives leads/sightings on missing
and/or exploited child cases that are immediately forwarded to the investigating law
enforcement agencies. MECC staff has received training from law enforcement agencies
on obtaining critical information from Hotline callers.

* Technical Case Assistance

Through its staff of case coordinators, the MECC works directly with parents and law
enforcement offering technical assistance, resources, information dissemination, and
advice. In cases where law enforcement need resources in another city, county, state, or
country, the MECC can assist through its contacts within other state missing children
clearinghouses, the National Center for Missing and Exploited Children (NCMEC), the
U.S. Department of State, Royal Canadian Mounted Police, U.S. Secret Service, U.S. and
Canadian Customs, U.S. Immigration and Naturalization Service, FBI Child Abduction
and Serial Killer Unit, and INTERPOL. MECC staff provides assistance to law
enforcement in the interpreting, coding and entry of medical and dental data on their
missing person cases. The MECC also provides assistance in the return of recovered
missing children to their normal and ordinary place of residence.



* Photograph and Poster Preparation and Distribution

Fliers and posters of missing children are produced quickly and disseminated nationwide
through a network of private sector partners, state agencies, NCMEC, and other state
clearinghouses. The MECC has the capability to fax high quality photos of missing
children throughout the state, and through its partnership with NCMEC, it has access to
the “Parafax™ program in which photos and information may be sent to over 6,000 law
enforcement agencies throughout the nation. Furthermore, DCIJS recently developed a
home page on the Internet and the MECC now displays photos and information on
missing children on this site. The address is: http://criminaljustice.state.ny.us

* Database Searches

Through its various database searches, the MECC can search active missing person cases
based on any of a series of identifiers that may aid law enforcement in their investigation
of missing person or unidentified person cases. Furthermore, utilizing the data on the
Missing Children Register, the DCJS Bureau of Statistical Services produces annual
reports on the scope of the problem in New York State. The MECC also has access to a
number of informational databases such as the Federal Parent Locator Service (FPLS),
nationwide telephone listings, credit bureaus, employment and property records, surname
listings, and school registration.

* Educational Materials and Publications

In conjunction with the State of New York Police Juvenile Officers Association
(SNYPJOA) and the DCJS Bureau for Municipal Police (BMP), the MECC has helped
develop training programs for law enforcement. MECC and NCMEC child safety and
crime prevention publications are also made available to parents, law enforcement
agencies, schools and civic groups at no cost.

* International Child Abduction

The MECC is New York State’s central contact agency for cases involving international
child abduction. Itis repon51ble for the enforcement of an international treaty entitled the
: : : s hild Abduction”, and works to

retum these abducted chﬂdren to their country of ongm

* Legislation

The MECC regularly provides information and advice to the Governor’s Office and the
Legislature regarding the creation or modification of laws that relate to the issue of
missing and exploited children.
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District Attorney Investigators:
Selected Good Practices of the Child Abduction Unit,
Kern County District Attorney's Office

“The Child Abduction Unit of the Kern County District Attorney’s Office exists to help
parents recover children who have been abducted, to prosecute those who violate criminal
laws related to child abduction, and to represent the Superior Court ... when the Court
orders the District Attorney to locate and recover missing children.”

NOTICE, Kern Country District Attorney’s Office

2 Have an agency protocol for handling family abduction cases.

¢ Quick response by law enforcement to family abductions may lead to early intervention
and return of the child.

¢ Criminal warrants may be needed if the Hague Convention remedy fails or is unavailable.
¢ Law enforcement recovery of abducted children has numerous advantages over self-help
recovery by the parent.

Background

California is the only state that currently gives district attorneys and their investigators
civil as well as criminal legal tools to locate and return abducted children. Prosecutors have the
option of using the most appropriate remedy -- be it civil or criminal, or a combination of the two
-- to locate and recover an abducted child. Once the child is returned to the jurisdiction, the
courts can sort out the underlying custody and visitation issues. Investigators working in concert
with prosecutors perform the indispensable leg work searching for abducted children, and then
taking necessary steps to bring the child back to the jurisdiction. Many district attorney’s offices
in California have established child abduction units to implement the law. Statewide meetings of
the criminal justice system professionals assigned to handle child abduction cases are held to
refine and improve practice.

In effect for about two decades, California’s innovative approach to custodial interference
and abduction cases is on the verge of being more widely implemented. The Uniform Child
Custody Jurisdiction and Enforcement Act, approved in July 1997 by the National Conference of
Commissioners on Uniform State Laws, includes several sections modeled on California law that
will give prosecutors and law enforcement in states that adopt the Act new flexibility and
additional tools to help find and recover abducted children.
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Child Abduction Unit, Kern County District Attorney's Office

Dave Peery is a District Attorney Investigator in the Child Abduction Unit of the Kemn
County District Attorney’s Office in Bakersfield, California. He is Chairman of the California
Child Abduction Committee. The select good practices summarized below were identified by
Mr. Peery 1n a telephone interview with Patricia Hoff and in comprehensive materials he
developed for training law enforcement on effective responses in abduction cases in conjunction
with OJIDP’s Responding to Missing and Abducted Children (REMAC) educational initiative.

Have an agency protocol for handling family abduction cases.

Every law enforcement agency should have an agency protocol/Standard Operating
Procedure for handling family abduction cases. One purpose of a protocol is to ensure that the
agency provides consistent, equal and fair treatment to all victims. With the help of the district
attorney’s office, a parent’s lack of money and resources should not hinder their ability to search.

The protocol should cover how a family abduction case is handled from the first call to
the recovery. All levels of the law enforcement agency should be prepared to respond uniformly
to inquiries. A missing persons report on the child and abductor should be taken at once and
immediately entered into the NCIC. This must be done even if the abductor has not been charged
with a crime. The office should develop a specific Missing Persons Report for family abduction
cases. Contacting the state missing children’s clearinghouse may also be required. Coordinate
with NCMEC. Certified copies of all custody orders should be obtained. Get current photos of
the abducted child. Ascertain whether other crimes were committed that might be charged, such
as burglary, domestic violence, child abuse, battery. If the case cannot be worked, it should be
documented and referred.

The protocol should cover how law enforcement should deal with the family. Officers
should discuss what the family can do for the case, e.g., be ready to make calls, assemble
documents (birth certificates, photos, custody orders); remain calm and “think before acting;”
call friends and relatives. If state law allows, the investigator may provide the left-behind parent
with a tape recorder to tape phone calls from the abductor. (This is lawful in California when
there is an ongoing criminal investigation.) This may help prove the intent element of an offense,
and show that the child was transported out of state. The protocol should also address how to
prepare parents for reunification with their abducted children.
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Quick response by law enforcement to family abductions may lead to early intervention
and return of the child.

Whether or not a formal protocol exists for handling family abduction cases, law
enforcement officers must recognize the special features of these cases. “An effective
investigation requires commitment, time, and resources.” Prompt response by law enforcement to
family abduction cases may help recover the child sooner. This is good for the child and family.
It is also good for law enforcement because it removes a possible source of tension with the left-
behind parent. Officers should be aware that failure to properly investigate a case may lead to
civil liability.

Criminal warrants may be needed if the Hague Convention remedy fails or is unavailable.

When a child is abducted from California to another country, the first thing the criminal
investigator will ascertain is whether the country is a party to the Hague Child Abduction
Convention. If so, the parent should pursue that civil remedy for return of the child. The role of
the district attorney’s office is not necessarily over when a child is taken to a Hague Convention
country, however. If the Hague remedy fails, or if the child has been abducted to a country
which is not a party to the Hague Convention, pursuit of criminal charges may be imperative.
For example, if a country has a poor track record of returning children to the U.S. under the
Convention, going for a felony warrant and seeking mutual assistance from law enforcement
counterparts in the other country may be the only effective and lawful way to recover the child.

If the Hague remedy fails or is not available, law enforcement can:

. obtain a felony warrant for the abduction and other offenses committed during the course
of the abduction that may be covered by the relevant extradition treaty;

. request issuance of a federal warrant for Unlawful Flight to Avoid Prosecution (UFAP);

. coordinate with U.S. Attorney’s office for federal charges under the International Parental
Kidnapping Crime Act;

. seek revocation of passports, and consider deportation of undocumented aliens;

. seek extradition where treaty allows;

. request mutual assistance from law enforcement in the country to which the child has
been '
abducted;

. coordinate with State Department, NCMEC and INTERPOL,;

. hire a private attorney in the other country for help in securing the child’s return.

Thus far, California has been disappointed with Mexico as a Hague Convention partner.
For the 1,000 cases of children abducted from California to Mexico, Dave Peery knows of only
one -- from Ventura County -- that resulted in the child being returned under the Convention.
The California Attorney General’s Office, through Deputy Attorney General Raquel Gonzalez’
efforts, is seeking to ameliorate the situation with Mexico (See pages 4-36 to 4-44).
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In the face of such poor statistics, criminal warrants are being issued for the arrest of the
abducting parent. This works if the abducted children are American and passports can be
obtained for their return to the U.S. The abducting parent, if arrested in the U.S., may readily
agree to return the child rather than face possible incarceration in a California prison.
Alternatively, the California District Attorney will hire an attorney in Mexico to do whatever is
needed to get the children returned. The cost of hiring the attorney is reimbursable to the D.A.’s
office through state funds. (If the UCCJEA is widely adopted, a network of criminal
investigators and prosecutors will be available to help enforce custody/visitation orders within
the United States. Eventually, this could obviate the expense of retaining lawyers in sister
states.)

Law enforcement recovery of abducted children has numerous advantages over self-help
recovery by a parent.

There are two types of recovery in a family abduction case: law enforcement and
parental. Law enforcement recovery avoids the risks associated with self-help recovery by a
parent.

Self-help recovery may be risky if the parent who goes to recover his/her child violates
the law in the process. Instead of returning with the child, the parent may be arrested and
incarcerated for assault, disturbing the peace, etc. In an international abduction case, the
potential for the left-behind parent to end up in a foreign jail cautions against self-help recovery.
Parental recovery can also be dangerous for the child or one or both of the adults. This could
happen if the left-behind parent is abusive and might harm the child or the abducting parent, or if
the abducting parent is violent toward the left-behind parent.

Law enforcement recovery reduces the potential for harm. If there is a risk of
endangerment to the child, the child can be placed with child protective services rather than
immediately returned to the left-behind parent. The two parents do not come into direct contact,
thus avoiding possible violence between them. If present at the arrest, law enforcement officers
can gather useful evidence needed by the prosecutor to prepare the case. This might include
evidence establishing that the child was in the suspect’s possession and what the living
conditions were. Law enforcement can take statements by the suspect and the child, as well as
interview witnesses at the suspect’s location. Importantly, law enforcement, if properly trained,
can ease the reunification between the child and the searching parent.

When the child is located in another state or country, the California D.A. Investigator
coordinates the arrest and recovery of the child with their local counterparts.
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In preparation for recovering an abducted child from another state or country, the District
Attorney gets a court order pursuant to California Family Code Sections 3130 and 3131 ordering
the D.A., inter alia, to take physical custody of the child. In addition, the investigator may get a
notarized letter from the custodial parent allowing the child to travel back to California with the
investigator. These documents, along with a copy of the custody order, a declaration setting forth
the investigative history of the case, and a petition signed by the victim parent documenting the
abduction and aftermath, are all sent to the law enforcement officer in the other state or country
in advance of the pick up of the child. If the child is in another state, the D.A. Investigator will
register the order with the local court in accordance with the UCCJA. The D.A. Investigator
travels to the foreign country or sister state, sometimes with the left-behind parent, to recover the
child.

Dave Peery recommends using a checklist for recovery of children to make sure
everything is in order. Copies of two such checklists are provided as Attachments C and D.
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10.

11.

Attachment C

- .CHECKLIST FOR RECOVERY OF CHILDREN

CONTACT OTHER JURISDICTION
OFFICER PHONE

REQUIREMENTS FOR TAKING THE CHILD INTO CUSTODY

WILL THEY PICK UP CHILD IF THERE IS NO WARRANT OF ARREST
FOR THE ABDUCTING PARENT

WILL THEY PLACE THE CHILD IN PROTECTIVE CUSTODY UNTIL
YOU/OR VICTIM CAN TRAVEL TO THEIR JURISDICTION TO
RECOVER THE CHILD

WHO WILL COORDINATE THE RECOVERY
OFFICER PHONE

WILL THE CHILD BE RELEASED TO YOU/OR VICTIM? WHAT
DOCUMENTS DO YOU/OR VICTIM NEED TO PROVIDE AT THE TIME

OF PICK-UP

WILL A COURT HEARING BE REQUIRED

IS AN ATTORNEY NECESSARY

TAKE 3 CERTIFIED COPIES OF ALL COURT ORDERS
CERTIFIED, EXEMPLIFIED COPY OF BIRTH CERTIFICATE

VALID IDENTIFICATION OF PERSON PICKING UP CHILD
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Attachment D

CHECKLIST FOR LAW ENFORCEMENT ON
RECOVERY OF CHILDREN

DO, IN ORDER LISTED:

3 Certified, Exemplified copies of all court orders

3 Certified, Exemplified copies of Orders or 3 notarized authorizations from the
custodial parent

Contact in police dept./sheriff’s office in other state

phone

District Attorney/private attorney in other state
phone

Need to estimate expenses
Make flight arrangements

Book hotel room, Confirmation No.

Call local car rental and reserve specific car
Confirmation No.

Teletype or call other agency with your travel plans
Take maps and your case file
Other states’ U.C.C.J.A.
Take NCIC entries
Take items for child (diapers, toys, books)
Recommend carry-ons for the plane - check weather
Give yourself at least 1 hour prior to departure. Check with the Airport police re:
parking. They will probably validate in advance and advise as to where to park
Get pre-assigned seats going and coming
Check in with the other agency after you arrive
Interview arresting/recovering officers, and obtain any reports
Allow 2 hours to pick up the child
Allow 2 hours check in time for the return trip
Return rental car
Fill out Shelter form on return trip if necessary, interview child/ren
Transport child to victim/office/shelter
You’ll need to give Shelter a certified copy of the order
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District Attorney’s Offices:
The Deputy DA and the DA Investigator,
Selected Good Practices of Santa Clara County

*“ Child abduction cases are different from ordinary criminal cases because of the ongoing
familial relationship. Children need a relationship with both parents. We have many
tools at our disposal in deciding how to proceed. As prosecutors, we must look at the
welfare of the children and ask: ‘How do we serve their best interests?’ ”

Janet Heim
Deputy District Attorney, Santa Clara County, CA
Parental Kidnapping Investigation Unit

“Location and a speedy safe recovery of the child are the investigator’s main concerns.
But while doing this, the investigator and deputy district attorney need to work closely
together to best accomplish those goals.”

Melanie Headrick

Cniminal Investigator 11

Team Leader

Santa Clara Country District Attorney’s Office

It is very important for the prosecuting attorney and the investigator to strategize on child
abduction cases.

Time is of the essence in abduction cases: law enforcement should act immediately to
prevent removal of the child from the country and should utilize all available government
resources toward that end.

Parents can help prevent and resolve abduction cases by (1) obtaining specific preventive
measures in their custody orders; (2) keeping a certified copy of the custody order with
them at all times; (3) keeping information about the child and other parent as well as a
certified copy of the court order in a safe place; and (4) flagging passports.

U.S. and foreign consulates may be of assistance to the investigator when a child has
been abducted abroad or there is reason to fear an abduction will occur.

Law enforcement, judges, members of the bar and the public need to be educated about
parental kidnapping.
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Background

California is the only state that currently gives district attorneys and their investigators
civil as well as criminal legal tools to locate and return abducted children.

Janet Heim 1s a Deputy District Attorney in the Parental Kidnapping Investigation Unit of
the Office of the District Attorney in Santa Clara County, California. She works closely with
Melanie Headrick, Criminal Investigator II, Team Leader, also of the Santa Clara Country
District Attorney’s Office, on interstate and international child abduction cases. (Ms. Headrick
and Mr. Dave Peery perform similar roles in their respective District Attorney’s offices. See
previous section.) Ms. Heim, Ms. Headrick and Mr. Peery frequently lecture on the subject of
investigating and prosecuting parental kidnapping cases. The select good practices summarized
below were identified by Deputy District Attorney Heim and Investigator Headrick in a
telephone interview with Patricia Hoff.

It is very important for the prosecuting attorney and the investigator to strategize on child
abduction cases.

“There is a real symbiotic relationship between the investigator and the attorney,” Deputy
D.A. Heim explained. Coordination and communication between the DA and the Investigator
makes the case work most smoothly.

Case philosophy

The investigator and the prosecuting attorney need to strategize on parental kidnapping
cases on a case-by-case basis. The two professionals have different points of view. A decision
must be made about what the focus 1s going to be. Will it strictly be prosecution? Or is the main
goal to try to recover the child, even if this means not prosecuting the abductor? The DA should
leave a little leeway to try to resolve the case. Once a decision is made, then the investigator and
the prosecuting attorney must keep the goal in mind.

Investigator Headrick stresses that law enforcement officers new to abduction cases need to
realize that arrest of the subject does not necessarily mean recovery of the child. An abducting paren
may be arrested and extradited, but this process does not guarantee the child’s return.

Mutual assistance

The D.A. needs to know what is going on in the investigation in order to know how to
handle the case. If the investigator knows what the attorney is looking for, then she can look for
that information. According to Investigator Headrick, “Location and safe recovery are the
investigator’s main concerns. But while doing this, the investigator needs to anticipate the D.A.s
needs as well as communicate with the D.A.”
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As a practical matter, the investigator must be familiar with the criminal statutes. Ms.
Headrick uses the mitigating and aggravating factors in California’s criminal parental abduction
statutes to help guide evidence gathering. “Look under the surface. Check the family law case --
there’s a lot of information in those files.” As evidence is adduced, the investigator alerts the
prosecuting attorney to potential charges and defenses.

The prosecuting attorney can help the investigator with civil issues that arise, including
how to read and interpret custody orders, and how to avoid civil liability.

Time is of the essence in abduction cases: law enforcement should act immediately to
prevent removal of the child from the country and should utilize government resources
toward that end.

When law enforcement is informed of an abduction in progress, time is of the essence.
The goal is to catch the abductor in the act - before he or she leaves the state or country with the
child. If an emergency exists, parents of abducted children should call '911' immediately to
report the abduction. This increases the chances of intercepting the perpetrator within the United
States.

Law enforcement responding to the alleged abduction need to react immediately. When
the abduction is likely to be to a foreign country, law enforcement should consider asking the
U.S. Federal Bureau of Investigation, The Immigration and Naturalization Service and the
Customs Service for assistance. Information should be available to local law enforcement
officers in connection with a criminal investigation.

Parents can help prevent and resolve abduction cases by (1) requesting preventive
measures in their custody orders; (2) keeping a certified copy of the custody order with
them at all times; (3) keeping information about the other parent and child(ren) in a safe
place including, a certified copy of the latest court order; and (4) flagging passports.
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Preventive measures in custody orders

Parents should seek preventive measures in the custody order to deter an abduction.
Examples include bonds, orders to surrender passports, supervised visitation, and reminders that
violations of the order may subject the violator to civil and/or criminal consequences.

Parents who can afford to hire an attorney to represent them should look for one with
experience handling parental kidnapping cases. Many parents represent themselves because of
financial constraints. Some courts have videos that explain to these pro se litigants how to fill
out the legal papers needed to secure a divorce. Investigator Headrick recommends that court-
based videos-- and brochures -- should include information on abduction prevention as well as on
the criminal consequences of violating an order. If the court does not already offer a video or
brochure, then projects should be initiated to produce them. Judges should be involved in
creating these informative materials to increase their familiarity with the issues.

Parents may be advised to get free copies of booklets on prevention available from the
State Department, NCMEC, Vanished Children’s Alliance and the ABA Center on Children and
the Law. Parents should share these publications with their lawyers to ensure that all appropriate
precautions are sought.

Have a certified copy of the custody order at all times

Parents should always have a certified copy of their custody order with them. Law
enforcement officers responding to an abduction or threatened abduction are much more willing
to intervene if the parent has a certified copy of the custody order. A child can be abducted at any
time, be it in a supermarket, at school, or from the babysitter’s. Not only should the parent carry
a copy of the order, but a certified copy should be given to the school, babysitter, etc.

Keep information about the other parent in a safe place

The DA’s office advises parents who fear abductions to assemble identifying information
and documents about the child and other parent, including a certified copy of the custody order,
photographs of the child and other parent, address information about the other parent and his/her
relatives, including those overseas; birth dates, Social Security Numbers, and Passport Numbers
for passports issued by the U.S. and other countries. This information should be kept in a safe
place beyond the reach of the other parent, such as a relative’s house or a safe deposit box not
accessible by the other parent. Investigator Headrick considers the safekeeping of identifying
information critical because “some abductors steal all vital documents” to obstruct the left-
behind parent’s search for the child.
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Flag passports

Parents who fear an international abduction should contact the U.S. Passport Office to
prevent the other parent from obtaining a passport for the child(ren). The parent seeking to block
issuance of a passport must furnish a copy of a custody order that prohibits removal of the child
from the U.S.

U.S. and foreign consulates may be of assistance to the DA investigator
when a child has been abducted abroad or there is reason to fear an abduction will occur.

When a child is abducted from the U.S. and taken to a country that is a party to the Hague
Child Abduction Convention, the criminal investigator and prosecuting attorney may solicit help
from either the U.S. Central Authority or the Central Authority in the country to which the child
was taken or retained. When a child is abducted from a Hague country to California, the D.A.’s
office may be asked by the U.S. Central Authority (or NCMEC) to help locate the child and
commence a Hague return proceeding.

However, the Hague remedy is not meant to be the exclusive remedy in incoming or
outgoing international abduction cases. Consequently, the D.A.’s office may forego the
assistance of the Central Authority and instead approach the case as if it were to a non-Hague
country. Potentially good sources of help are the U.S. consulate in the foreign country, the
foreign consulate in this country, and possibly from other offices within the Department of State
that handle emergency services abroad. A "welfare and whereabouts" request may be made to
the U.S. consulate in another country if the child is a U.S. citizen, to determine the well-being of
the child.

Foreign law enforcement counterparts also may be called upon for assistance in
recovering an abducted child. In addition, the D.A.’s office is aware that almost every country
has civil process that may be invoked. The left-behind parent in the U.S. may retain counsel to
use local process to help recover the child.

If the parent likely to commit an abduction is a dual national, the American parent can
contact the Consulate of the abductor’s country for possible assistance or information.

In incoming Hague cases, it may be more effective to register a foreign custody order and

then seeks its enforcement in state court under the UCCJA rather than invoking the Hague
Convention remedy.
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Judges need to be educated about parental kidnapping.

For most judges parental kidnappings are a very small percentage of the total caseload.
As a result, many judges tend not to take abduction threats seriously, and are not prepared to
recognize threats that amount to real possibilities of abduction. They need to develop a special
alertness so that real possibilities of abduction are not ignored and appropriate safeguards are
included in the court order.

Prosecutors and criminal investigators should actively develop a relationship with judges
who handle child abduction cases.
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District Attorney's Office and State Attorney General's Office:
Selected Good Practices from San Diego

¢ Streamline the Hague application process.

4 Involve country experts on staff.

4 Arrange for immediate hearing in Hague and custody cases.

L4 Create opportunities for cross-cultural judicial communication and training.

Background

California is currently the only state in which the state criminal justice system plays a
critical role in using civil remedies to resolve parental abduction cases. Previously we described
the role of the district attorney's investigator in Kern County and the collaborative relationship
between the investigator and Deputy D.A. in Santa Clara County, California. Involvement in
civil aspects of parental abduction also extends to the State Attorney General's Office. Deputy
Attorneys General serve as state contacts for Hague Convention cases. In this segment, we
describe the operations of another D.A.'s office and its collaboration with the California State
Attorney General's Office as well as the local family court.

Due to San Diego's border with Mexico, abductions and retentions by parents to and from
Mexico are not uncommon. The San Diego District Attorney's office estimates that ten percent
of their parental abduction cases involve children taken to or from Mexico. Mexico became a
party to the Hague Convention on October 1, 1991. Mexico's judicial system operates quite
differently than that of the United States. The San Diego offices of the District Attorney and the
Attorney General have taken a pro-active stance in cases with Mexico.

The California Attorney General's Office acts as a local "central authority" for Hague
cases involving abducted children located in California. The Attorney General's Office receives
the Hague applications from the National Center for Missing and Exploited Children (NCMEC)
and reviews them to determine whether they are appropriate for handling by the District
Attorney. The Attorney General's Office routes the Hague application to the District Attorney's
Office in the county where the child is believed to be located. The Attorney General's Office
tracks the progress of the Hague case, advises District Attorney staff on specific issues related to
Hague cases, and serves as liaison with the United States Department of State, NCMEC and/or
the foreign central authority.
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Raquel Gonzalez is a Supervising Deputy Attorney General at the Californa State
Attorney General's office in San Diego and is the Statewide Coordinator for Hague matters. She
works closely with Garry Haehnle, Deputy District Attorney, who heads the Child Abduction
Unit of the San Diego District Attorney's Office. Juan Jose Briones, who is an attorney from
Mexico, is a member of the Mexican Liaison staff in the San Diego District Attorney's Office.
He maintains frequent contact with Mexican law enforcement officials and serves as a valuable
source of information on Mexican law and procedures. (The information provided here was
gathered by Linda Girdner from these individuals as well as Sally Penso, who previously headed
the Child Abduction Unit).

Streamline the Hague application process.

The District Attorney's office has bilingual staff that prepares the Hague applications for
cases of children abducted from San Diego County to Mexico. The applications are provided in
English and in Spanish. All orders and other documents are organized with tabs in two binders,
one containing the documents in English and the other compiling their Spanish translations, both
binders arranging the documents in the same order. The first document in order is a cover letter
signed by the District Attorney, addressed to the Mexican Central Authority, requesting its
assistance in pursuing the return of the child under the Hague Convention. A number/letter is
assigned to each document so that, for example, the cover letter is identified as "A" in both its
English and Spanish versions. Each document is then separated by a divider/tab bearing the
number or letter designation for the document. A Table of Contents listing each document and
its number/letter designation is placed at the very top of the documents. Of course, the Table of
Contents is also translated and placed in the Spanish binder.

This format keeps the Hague application and supporting documents, including court
orders well organized. It also minimizes the risk of documents being lost or misplaced, and
allows for easy access to each document in its English and Spanish version. At least four sets of
binders (each set consisting of an English binder and a Spanish binder) should be prepared: two
sets for the Mexican Central Authority, one set for the United States Central Authority (the U.S.
Department of State), and one set for the district attorney's files.

The Attorney General's Office keeps samples of these binders on file and makes them
available to deputy district attorneys throughout California upon request.

This attention to detail, organization, language, and presentation could serve as a model
for all Hague applications. The already beleaguered left-behind parent is not burdened with
obtaining costly translations and putting together the entire file. The foreign Central Authority
can begin processing the application without the delays of needing to request missing application
information or translations.
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The District Attorney's office submits the Hague application directly to the Mexican
Central Authority, bypassing the U.S. Central Authority. A courtesy copy of the entire Hague
application package is provided to the United States Central Authority for Hague cases, the
Office of Children's Issues, United States Department of State. An appropriate cover letter
addressed to the United States Central Authority accompanies the courtesy copy. This allows the
United States Central Authority to track the progress of the case and assist at some point, if
necessary. It also helps the United States Central Authority keep accurate statistics on Hague
applications and returns.

The San Diego District Attorney's Office stays in touch with the Mexican Central
Authority directly about the case. With other countries, the San Diego District Attorney's office
submits the application through the U.S. Central Authority.

In cases where a child is abducted from a Hague country to San Diego County, the
application usually 1s submitted by the foreign Central Authority to the U.S. Central Authority.
They forward the application to the Deputy Attorney General in California, who then forwards it
to the San Diego County D.A.'s office.

With abductions from Mexico, however, sometimes an alternative procedure is used. The
Mexican Consulate in San Diego submits the application directly to the San Diego D.A s office.
The two offices communicate regularly about the progress and setbacks regarding both incoming
and outgoing abduction cases between their two countries. By directly communicating with each
other, they do not need to rely on the Central Authorities of each country each time they want to
get an update on the cases.

Involve country experts on staff.

The San Diego District Attorney's Office has taken a pro-active stance to learn about the
Mexican criminal and civil justice systems regarding parental abduction. Individuals on the
Mexican Liaison staff are particularly helpful in explaining the different laws, procedures, and
agencies involved and acting as cultural broker between the office and Mexican agencies in
specific cases.

Understanding the differences between legal systems is important in these cases.
Although the Hague Convention is an international treaty, Hague proceedings go forward based
on each country's system of civil procedure. Mexico has very different procedures than the U.S.
For example, in Mexico, there is no special procedure or implementing legislation for Hague
matters. Generally, the cases are handled within the existing procedures for family law matters.
There is, however, pending legislation that would provide specific procedures to be used in
Hague cases.
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In many cases, especially where the abducted child is believed to be located in the
Mexico City area ("Distrito Federal” or "D.F.") the Mexican Central Authority works directly
with the judge. In others, the Mexican Central Authority forwards the case to the child protective
authorities ("DIF"), who then work with the judge.

The Mexican family law judge presented with a Hague case may issue orders to local law
enforcement officials to locate and pick up the child. Mexican State Attorneys General have
signed agreements of cooperation, pledging to assist the Mexican Central Authority in Hague
matters. (In Mexico, the state judicial police, as well as the local prosecutor, are under the
command of the state attorney general's office in each state.)

The availability of an extraordinary writ known as "amparo"” under Mexican law has
posed an obstacle to the return of a child in several cases. This occurs when the abductor files an
"amparo" proceeding in the federal Mexican court to challenge the constitutionality of the Hague
Convention proceedings conducted in the Mexican family court. The effect of the "amparo" is to
temporarily stay the Hague proceedings/orders until the federal case is resolved. This is a long
process that has frustrated many returns.

Arrange for immediate hearing in Hague and custody cases.

The Deputy District Attorney understands the need for an expeditious hearing of the
Hague case and the San Diego Family Court is responsive to this need. In cases where the child
has been abducted from Mexico to San Diego County, the child is usually picked up with a court
order. (See sample request and warrant provided as Attachments E and F.) At that time the
parent is given a copy of the Hague application and the moving papers. The D.A. investigator
tries to execute the court order early in the morning, before work or school, so that the child is
brought to the court right away. The abducting parent is not forced to come, but often accepts a
ride to court so as to accompany the child. The hearing on the return is held that same afternoon.
The judge may postpone the hearing if it looks like it will take longer. Usually the left-behind
parent remains in the other country and is not present at the hearing. The court then considers all
the evidence.

Holding the hearing right away curtails the risk of the abducting parent fleeing again with
the child. The judge will listen to the abducting parent's side of the story and may postpone the
hearing if the abductor wants to retain an attorney and/or prepare a defense.

The point of the Hague Convention is to return the child to the country of habitual
residence so that the proper court in that country can then hold a hearing to determine the
custody of the child. However, orders for return under the Hague Convention do not guarantee
that a custody hearing will be held. Central Authorities do not keep track as to how many returns
have been followed by custody hearings. Some judges in the U.S. and elsewhere have expressed
concerns that ordering returns to the country of habitual residence sometimes results in returning
the child to a left-behind parent who has been accused of being abusive or neglectful. They may
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realize that the abducting parent may not be able to afford pursuing the custody case back home,
which would result in de facto custody to a left-behind parent who chose not to initiate the
proceedings. Some jurisdictions, such as Great Britain, address this by the court issuing
undertakings.

In Hague cases where the San Diego D.A. is pursuing the return of an abducted child to
Mexico, if abuse allegations exist, they might arrange for the child to be transferred through a
consular official to child protective services upon arrival in Mexico.

In Hague cases requesting the return of children to San Diego, the Deputy D.A. prepares
a form with notice of a hearing or a mediation conference scheduled in San Diego on the merits
of the custody issue. This is done to show the abducting parent and the court in the other country
that there will be an opportunity to be heard on the merits. This expeditious process also
shortens the time that a child may have to spend in CPS care after being returned. Cooperation
with the San Diego Family Court is essential for making this process operate smoothly.

Create opportunities for cross-cultural judicial communication and training.

The San Diego Family Court, the San Diego District Attorney's Office, and the California
State Attorney General's Office have worked together to build bridges of communication across
international boundaries. With the assistance of the Mexican Consulate in San Diego, they have
organized meetings between San Diego family court judges and their counterparts from the
Mexican state of Baja California. The first such regional meeting took place in 1994, the second
in 1996, and the third in 1998.

This type of meeting has grown in the scope of the topics presented (see agenda provided
as Attachment G), as well as in the number of participants. At the last meeting, held in January
1998, in addition to the judicial authorities, there were representatives of the U.S. Department of
State, NCMEC, Child Abduction Units from nine Southern California District Attorney offices
and the California Attorney General's Office. Child protection officials from both sides of the
border were also present. Issues ranging from the basic principles of the Hague Convention to
the methods used to locate the abductor-parent were discussed. This type of binational meeting,
besides serving as an effective training tool, promotes judicial communication across the border
and facilitates cooperation between the authorities that handle Hague matters on both sides of the
border.
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Attachment E

IN THE SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO
} Case No.
}
} DECLARATION IN SUPPORT

Re } OF REQUEST FOR
} PROTECTIVE CUSTODY
a minor, } WARRANT
}
I, , declare:

I am a Criminal Investigator employed by the Office of the District Attorney,
County of San Diego, 330 West Broadway, San Diego, California 92101, and have been
so employed as a California law enforcement officer for years. [ have worked for
the District Attorney’s Child Abduction Unit for years and during that time have
handled over cases involving parental abductions. 1 was assigned to the above
named case on

Accordingly, I request a Protective Custody Warrant be issued for the
minor child herein.

I declare under penalty of perjury that the foregoing is true and correct, and that
this declaration was executed in San Diego, California on
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Attachment F

PROTECTIVE CUSTODY WARRANT

Section 3134.5, California Family Code

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

No.

Re:
a minor,

bt St Sl Nt ot gt

THE PEOPLE OF THE STATE OF CALIFORNIA:
TO ANY PEACE OFFICER OF THE STATE OF CALIFORNIA:

Proof by declaration under penalty of perjury having been made this day to me by
Investigator of the San Diego County District Attorney’s Office, and on further
review, I find that it is necessary to issue a Protective Custody Warrant for the above
named minor child.

YOU ARE THEREFORE COMMANDED forthwith to take , born
, into protective custody and deliver to Investigator of the San Diego
County District Attorney’s Office, or any other Investigator employed by the District
Attorney's Office of San Diego County. The minor child shall then be released to

_ This warrant may be served in the same manner as a Warrant of Arrest and may be
served at any time of the day or night.

DATED:

Judge of the Superior Court
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9:00 hrs.

9:25-9:30

9:30-9:40

9:40-9:50

9:50-10:00

10:00-10:20

10:20-10:30

10:30-10:50

Attachment G

AGENDA FOR THE THIRD BINATIONAL MEETING
BETWEEN JUDGES AND AUTHORITIES FROM

SOUTHERN CALIFORNIA AND BAJA CALIFORNIA ON CHILD
ABDUCTION AND SUPPORT.

JANUARY 31, 1998. TUUANA, B.C.

Registration.

Welcome. Dr. Jorge Santibafiez Romellon, Director of El Colegio de la
Frontera Norte.

Welcome and Opening Remarks. Luis Herrera-Lasso, Consul General
of Mexico and Paul Pfingst, San Diego County District Attorney.

General Principles of The Hague Convention on Child Abduction
According to United States Law. Raquel Gonzalez and Elaine Tumonis,
California Attorney General”s Office.

1.- Specific Aspects of the Application of the Convention in Mexico.
Concepcion Galvez, Child Abduction Program Coordinator of the
Secretary of Foreign Affairs.

2.- Application of the Convention by State DIF Offices and its role in
Child Support. Rosa Isela Guerrero Alba, Officer of the Secretary of
Foreign Affairs.

The Hague Convention on the Civil Aspects of International
Abduction. Law and Application in Mexico. Lic. Andres Linares
Carranza, District Attorney Coordinator on Family Matters.

Role of the U.S. Central Authority for the Application of the
Convention. Chris Lamora, U.S. Department of State and Nancy
Hammer, National Center For Missing And Exploited Children,
International Division.

Application of the Convention in Returns from Southern California
According to U.S. Law. Garry Haehnle, San Diego County Deputy
District Attorney and Pam Grossman, Ventura County Deputy District
Attorney.
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10:50-11:00

11:00-11:10

11:10-11:30
11:30-11:45

11:45-12:00

12:00-12:15

12:15-12:30

12:30-13:15

13:15-13:45

13:45-14:00

14:00

Locating a Child. Ed Sousek, San Diego County District Attorney's
Office Investigator.

Consular Intervention in Cases of Return of Mexican Minors. Adriana
Gonzalez Felix and Barbara Strickland, Consulate General of Mexico.

Q&A
Break

Application of the Convention According to U.S. Law. Judge
Ashworth, California Supenior Court.
a) Return of the Minor to the Country of Habitual Residence.

1.- Application of the Convention According to Mexican Law. Judge
Dalila Villegas, First Family Judge, Tijuana, B.C.

a) Constitutional Hearing (Art. 14 mexican constitution).

b) Exclusive Jurisdiction Over Custody of Minors to be Returned.
c¢) Visitation Rights During the Return and the Denial of Return
(Art. 7 and 21 of the Convention).

The Amparo Writ and the Suspension of a Court Order to Return.
Marnia Jesus Salcedo, Professor of Law at Autonomus University of Baja
Califormia, Law School.

Break-Lunch.

Child Support. Concepcion Galvez; Robert Lafer, Supervisor Attorney
San Diego County D.A. Child Support Unit and Mary Jane Hamilton,
California Attorney General’s Office Child Support Unit.

Q&A

Closure. Luis Herrera-Lasso
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Lawyers:

Selected Good Practices From Legal Experts

Background

As many parents of abducted children have discovered, very few lawyers in the United

States have expertise in international child custody, visitation, and abduction cases involving
Hague and non-Hague countries. Fortunately, this country’s recognized legal experts in the field
tend to generously share their knowledge with colleagues through continuing legal education
programs, informal mentoring arrangements, and various publications. Practice tips for lawyers
from four veteran international family lawyers follow.

1. William M. Hilton, Certified Family Law Specialist, Box 269, Santa Clara, CA 95052
(408)246-8511, http://www hiltonhouse.com

+

Lawyers and judges should take advantage of the extensive collection of materials about
the Hague Child Abduction Convention and the Uniform Child Custody Jurisdiction
Act/Parental Kidnapping Prevention Act on Mr. Hilton’s Internet site:

http://www hiltonhouse.com. Case law from around the world, law review articles,
statutes, and other information is updated frequently. All materials may be downloaded
free of charge. You may send Mr. Hilton copies of decisions in your
international/interstate custody cases for inclusion on the web site.

In drafting an order for enforcement of custody and visitation, include provisions to deter
international abductions, and to facilitate application for return or access under the Hague
Child Abduction Convention should that become necessary. Four sample provisions,
excerpted from an order Mr. Hilton uses in California, follow:

. Any removal of the children from the United States in contravention of an
order of the court or a written agreement of the parties shall be a
“wrongful removal” within the meaning of Article 3 of the Convention on
the Civil Aspects of International Child Abduction, done at the Hague on
25 Oct. 1980 (Convention).

. Any retention of the children outside of the United States in
contravention of an order of the court or a written agreement of the
parties shall be a “wrongful retention” within the meaning of Article
3 of the Convention.

. The United States is the habitual residence of the children within the
meaning of Article 3 of the Convention.
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. Both parties are aware that the removal of the children from the United
States, or the retention of the children who have been in the United States,
with the intent to obstruct the lawful exercise of parental rights is a
violation of 18 U.S.C. 1204, the “International Parental Kidnapping Crime
Act of 1993.”

“Safe harbor” orders may be sought in the child’s country of habitual residence to give
the requested court some assurance that the child will not be exposed to harmful
conditions if the child is ordered returned. See Mr. Hilton’s “Safe harbor pleading”
memorandum in Attachment H, which more fully explains what these orders do and how
they may be crafted.

2. Robert D. Arenstein, Attorney at Law, 295 Madison Avenue, New York, New York 10017,
(212) 679-3999. The following practice tips are excerpted from a paper Mr. Arenstein wrote for
the ABA’s North American Symposium on International Child Abduction (Washington, D.C.,
1993), entitled “The Anatomy of A Hague Case When A Child[ren] Has Been Abducted to the
United States.”

¢

During the initial telephone contact, the left-behind parent will generally relate to the
attorney his or her version of the story of the abduction or retention. The attorney should
then explain that parent’s options. These may include (1) trying to obtain a voluntary
return, which can be negotiated by the Central Authority or an attorney; (2) trying to
settle out of court, which is easier on the children and less expensive; or (3) filing a
formal Notice of Petition Under the Hague Convention and Petition for Return of
Children to Petitioner Under the Hague Convention.

The fax machine may be the lawyer’s best friend in a Hague case. One of the more useful
provisions of ICARA can be found in Section 6 (42 U.S.C. 11605), whereby the rules of
evidence are relaxed for Hague Convention cases. I[CARA provides that documents need
not be authenticated in order to be admitted into evidence in a Hague case. Due to
distance problems and speed requirements in Hague Convention cases, the United States
courts have permitted faxed documents with copies of signatures to be entered into
evidence. The attomey may also fax his or her retainer agreement to the potential client
and receive a signature within minutes. The client and the attorney can then make
arrangements for the retainer fee to be deposited directly into the attorney’s trust account
by wire deposit. Representation can then start within a short period of time.
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3. Gerald L. Nissenbaum, J.D., LL.M. (Tax), Nissenbaum Law Offices, 88 Broad Street, Suite
400, Boston, Massachusetts 02110-3427, (617)542-2220. Mr. Nissenbaum is a past president of
both the International and American Academies of Matrimonial Lawyers. The following tips are
excerpted from a sample pleading Mr. Nissenbaum wrote for the Mock Trial at the ABA’s North
American Symposium on International Child Abduction (Washington, D.C. 1993), and from his
booklet, What To Do If You Are Concerned That Your Child Might Be Kidnapped. Published in
1994 by the Missing and Exploited Children Comprehensive Action Program (M/CAP), this
booklet is available from the National Center for Missing and Exploited Children and on line at
http://www .lawyersweekly.com (click on Treasure Chest for "Legal Handbook on Kidnapping").
It is written as a practical guide for parents, but is an excellent resource for lawyers.

L4

In practice, the left-behind parent’s presence at a Hague return proceeding, which should
not be necessary, probably helps immensely in getting the judge to order the child
returned. If your client is not going to be present when the child is brought into court, be
prepared to tell the court what arrangements have been made to care for the child or to
safely transport the child back to the country of habitual residence.

Counsel the client to hand carry all of the photographs, affidavits, and other legal
documents pertinent to the case. These valuable papers should not be put into a suitcase
that could be lost as checked luggage.

If you are not admitted in a court, do not presume to file a Hague petition there unless and
until you are admitted, or simultaneously with a motion by a lawyer admitted to practice
in that court which asks that you be admitted pro hoc vice. This motion should represent
that local counsel will make sure that you comply with all local rules. Your attached
affidavit should describe your education, training and experience (or attach a curriculum
vitae), your willingness to comply with all local rules and assert that, because of your
familiarity with this case and with area of specialized practice, the client would be
irreparably harmed unless you were his or her counsel. Your local counsel should co-
sign the complaint. Some jurisdictions require local counsel to be present at all court
proceedings and to co-sign all pleadings.

1f it 1s likely that the judge will have littie or no experience with the International Child
Abduction Remedies Act (ICARA) and the Hague Convention on the Civil Aspects of
International Child Abduction, you want him or her to have immediate access to this
fundamental information. Attach copies of the Convention, relevant federal law and
other relevant documents to the complaint.
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4. Patricia Apy, Attorney at Law, Paras, Apy & Reiss, 241 Maple Avenue, Red Bank, New
Jersey 07701-1727, (908)219-9000, e-mail: par@monmouth.com. Ms. Apy’s memorandum,
titled “International Litigation Strategies: Drafting Agreements for Enforcement,” is the source
of the first good practice described here. The second good practice relates to retainer agreements
in Hague cases. A copy of Ms. Apy’s retainer agreement for pro bono representation in Hague
cases is found in Attachment 1.

“While nothing in family law is cut in granite, I find that even in non-Hague cases
if parents each have confidence that rights of access and custody will be respected, joint
parenting, even across great distances, is workable.”

L4 When representing a parent in the United States, the attorney must anticipate international
enforcement issues, particularly when faced with the prospect of having to enforce the
U.S. court order in a country that is not a party to the Hague Child Abduction
Convention. One way to do this is by filing the initial pleading in the country that you
believe will pose the most difficult problems for enforcement. By doing so and obtaining
either an order for custody and access or incorporating an agreement into the form of a
judgment, you effectively cut off the non-Hague country as a “safe haven™ and ensure
that rights of custody and access are protected in the environment identified as posing the
highest risk.

If it is your eventual intention for the child to habitually reside in the United States with
the protection of access rights to and from the non-Hague country, careful attention must
be taken in the initial pleadings to ensure that the cause of action would be cognizable in
the United States to protect against challenges on comity grounds. For example, the local
attorney in the non-Hague country may advise that the most aggressive cause of action in
a custody action taken by father against mother is to allege and prove that the mother has
introduced a paramour into the home or prove that she has been conducting herself in an
immodest way and that such proofs would be dispositive on custody. However tempting,
applications for custody should allege ‘best interest’ issues which, while not culturally
identical, reflect more objective and secular parenting concerns.

All correspondence, service, pleadings and process should be done in both English and
the language of the other country. If official records of court proceedings are not
provided as a matter of course, then confirming correspondence addressed to the
adversary should document each appearance and its result. This will provide a record of
“due process” having been afforded each litigant. Whether the case is resolved by
litigation or settlement, such a record avoids future challenge.
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Finally, consider that a non-Hague court may require a separate appended agreement
should the intention of the parties be to register the agreement in the United States. This
is particularly true of access agreements which require references to holidays celebrated
in the United States which could not be included in an enforceable judgment in a Sharia
(Islamic) court. For example, the form of judgment filed in the Islamic or Rabbinic court
should refer to a “December school break” rather than Christmas. Make sure that both
the agreement and its appendix reflect the same language, and confirm (line by line and in
person, if possible) that the translations say exactly the same thing.

In the course of processing incoming Hague Child Abduction Convention return
applications, the National Center for Missing and Exploited Children frequently asks
attorneys to represent foreign applicant-parents on a pro bono or reduced fee basis.
Attorneys who take Hague cases should have retainer agreements specifically tailored to
Hague litigation. Ms. Apy has developed a detailed retainer agreement for Hague cases, a
copy of which is attached as Attachment D2. It makes clear that her time will not be
charged to the client, but that attorneys fees will be sought from the respondent in
accordance with the Convention and the International Child Abduction Remedies Act.
Under the agreement, the client is responsible for any necessary and reasonable legal
costs and expenses, for which a deposit of $500 is required to cover disbursements.
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Attachment H

The "Safe Harbor" Pleading

by

William M. Hilton, CFLS
Attorney At Law
Box 269
Santa Clara, CA 95052
TEL: (408) 246-8511 FAX: (408) 246-0114 MOD: (408) 246-0387

INTRODUCTION

There will be those times when one has a valid custody order
from Forum One and it is to be enforced in Forum Two pursuant to
the terms of the Uniform Child Custody Jurisdiction Act (UCCJA),
9 Uniform Laws Annotated (ULA) 15 when, say, the non-custodial
parent has abducted the child from Forum One or the non-custodial
parent holds the child over past the return date of a scheduled
visitation.

There may also be those times when a Petition is filed in
Forum Two under the terms of The Convention on the Civil Aspects
of International Child Abduction, done at the Hague on 25 Oct
1980 (Convention) requesting the return of the child to Forum
One.

In both of these instances the non custodial parent who has
taken or retained the child in Forum Two may allege that
returning the child to the parent in Forum One will cause severe
and immediate physical or emotional harm to the child or
otherwise place the child in an intolerable situation and
therefore request that the court in Forum Two not honor the order
from Forum One or find an exception to the return of the child
under the Convention.

In the first instance, the request is usually made that the
court in Forum Two take "Emergency Jurisdiction" pursuant to 9
ULA 3(a) (3) and issue orders under this section preventing the
enforcement of the order from Forum One. FN

In the case of the Convention, the parent in Forum Two
usually alleges that one of the exceptions to the immediate

return of the child will be found under Article 13, generally
Article 13(b). FN
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The purpose of this sample pleading is to set up conditions
whereby the child is returned to a "Safe Harbor" in Forum One
such that none of the harmful conditions that have been alleged
to exist in Forum One can, in any way, cause physical or
emotional harm to the child.

The following Hypothetical illustrates the use of the "Safe
Harbor" technique:

Enforcement of a valid order from Forum One is sought in
Forum Two. The parent in Forum Two alleges that the parent in
Forum One sexually molests the child. The court in Forum One
then temporarily grants custody of the child to a third party,
eg, grand parents, uncle, aunt, etc., or orders that the child be
placed in a foster home in Forum One pending further order of the
court. The court also makes orders prohibiting any contact of
any kind between the child and the parent in Forum One.

When the above orders are in place, the possible danger to
the child no longer exists and Forum Two will have no legal basis
for not returning the child to Forum One, eg, the "Emergency"
conditions alleged in Forum One no longer exist.

Set forth below are some suggested terms which may be used
to accomplish this goal. Note that not all terms may apply to
the particular case nor are these terms inclusive.

SAMPLE "SAFE HARBOR" TERMS

1. A valid order for the custody of the minor child of the
parties was issued by this court on [date]. Pursuant to
access (visitation) terms of this order the minor child was
regularly sent to Forum Two.

2. The non custodial parent in Forum Two has objected to the
return of the child to the custodial parent in Forum One by
making allegations, which, if true, would seriously question
the fitness of the custodial parent to have the care,
custody and control of the minor child.

3. - Without determining the validity of the said allegations and
without any form of prejudice to the rights of the custodial
parent and with the best interests of the minor child being
paramount, and pending further order of the court, this
court makes the following orders.
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5A.

5B.

5C.

The order of [date] granting custody of the minor child to
the custodial parent is stayed.

The temporary care, custody and control of the minor child
is granted to [Name].

[Alternate] The temporary care, custody and control of the
minor child is granted to the non custodial parent on the
condition that the non custodial parent and the child are to
be present in the court in Forum One on [date]. Should the
non custodial parent or the minor child not be present in
court on [date], this order shall be revoked on that date
and a party to be designated by the court shall be given the
temporary care, custody and control of the minor child.

[Alternate] The temporary care, custody and control of the
minor child is granted to [Name of Child Protection Agency]
in Forum One. A designated representative from [Name of
Child Protection Agency] shall travel to Forum Two and
escort the minor child back to Forum One. The minor child
shall then be placed according to the usual procedure of the
[Name of Child Protection Agency] pending a hearing on this
matter.

(Alternate] The temporary care, custody and control of the
minor child is granted to [Name of Child Protection Agency)
in Forum Two. A designated representative from [Name of
Child Protection Agency in Forum Two] in Forum Two shall
escort the minor child to Forum One where the child shall be
turned over to the [Name of Child Protection Agency in Forum
One]. The minor child shall then be placed according to the
usual procedure of the [Name of Child Protection Agency in
Forum One] pending a hearing on this matter.

The custodial parent shall not, in any way, contact the
minor child or the non custodial parent and shall stay at
least [distance] away from where ever the minor child or the
non custodial parent may be.

All parties are enjoined and restrained from harassing,
molesting or disturbing the peace of any other party or

contacting any other party at their residence or place of
employment.
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8. The non custodial parent and the custodial parent shall
advance sums, as determined by this court, to carry out the
terms of this order. Such expenses may include, but are not
limited to, the following. The court reserves jurisdiction
to allocate ultimate payment of these costs amongst the
parties.

8.1 Travel costs from Forum Two to Forum One.

8.2 Living expenses for any party in Forum One during
the pendency of any hearing on the allegations made by
the non custodial parent.

8.3 Reasonable attorney fees and costs for any party.

8.4 Reasonable mental health professional fees and
costs.

8.5 Costs of transporting the minor child from Forum
Two to Forum One by a third party appointed by the
court.

8.6 Any other costs and fees that are necessary to
cause the implementation of this order.

9. This court shall hold its first hearing on the allegations
raised by the non custodial parent on [date].

10. A certified copy of this order shall be filed with the
appropriate court in Forum Two.

1. See file EMERGNCY.STD for a sample pleading under the
Emergency Jurisdiction section of the UCCJA, including
limitations on its use.

2. there is a grave risk that his or her return would expose the

child to physical or psychological harm or otherwise place the
child in an intolerable situation.
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Attachment I

January 7, 1998

Re:

Dear Mr.

I appreciate your contacting our office in the above captioned matter. [ acknowledge
receipt of the materials submitted to me by the National Center for Missing and Exploited
Children. The Court Rules of the State of New Jersey, United States of America require, with
respect to representation in any family court matter, that a retainer agreement be drafted which
accurately reflects and predicts that type of service to be rendered and an approximation of any
costs involved.

1. Based on the facts disclosed to us, and our continued factual investigation, there are,
among other, the following issues to be negotiated for solution or litigated:

a) Your application under the Hague Convention on Civil Aspects of Child Abduction
for the immediate return of your child;

b) The compensation to you of any costs, including travel, to effectuate your child’s
return pursuant to the International Child Abduction Remedies Act;

c) Request for assessment of counsel fees by the abducting parent under .C.A.R.A.

2. In connection with the services to be performed, it is always difficuit and impossible to
specify the exact nature, extent and difficulty of the contemplated services and attorney's time
involved. Child custody litigation is the most labor intensive of all Family Court matters and
international cases are particularly so. We shall exert effort at all times to represent your interest
and rights and to provide our services in the most expeditious way.
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Mr.
January 7, 1998
Page 2

3. In connection with the services rendered or to be rendered because in this matter we
have been appointed through the National Center for Missing and Exploited Children, we will be
honoring your qualification by French authorities for legal aid. However, we will continue to
record our time and we will seek the payment of counsel fees under Federal and state law
through the International Child Abduction Remedies Act and New Jersey law from the
defendant/mother. For legal services, we shall be billing our time in a minimum of six (6)
minute increments at the following rates:

Patricia E. Apy, Esq. $300.00 per hour
Peter C. Paras, Esq. $275.00 per hour
Bonnie M. S. Reiss, Esq. $275.00 per hour
Christine C. Cockerill, Esq. $175.00 per hour
Scott B. Engleman $125.00 per hour
Paralegal $ 75.00 per hour.

The hourly rates for this firm may be changed in the future. Hourly office charges will include
all legal research, drafts of pleadings, conferences, telephone conversation, preparation for and
appearances in Court and other tasks necessary to handle your case. Again, you will receive a
statement, but payment will be sought exclusively from the respondent.

4. While we will not charge you for legal services, you will continue to be responsible for
any necessary and reasonable legal costs and expenses incurred or paid out in the performance of
my services. These costs and expenses shall include by specification:

filing fees, subpoena costs, deposition costs, translation services,
fees of process servers, toll charges, local travel expenses and any
other necessary expenses.

[f we advance any costs or expenses, you shall forthwith reimburse us upon our furnishing to you
information as to the amount, unless that amount can be charged against any amount held in
trust. Because we anticipate a filing fee, some subpoena costs and potential translation services,
we will require a deposit of $500.00 (U.S.) to cover our disbursements. We will provide you
with a statement of actual disbursements and we will seek reimbursement from the
defendant/mother.

5. While I do not see the necessity in this case, during the course of Family Court matters,
it is sometimes necessary to hire experts to assist you. You should be aware that we may
recommend certain experts, but the ultimate determination to hire will rest with you. The fees
payable to any experts hired shall be paid directly by you and shall not be advanced from monies
paid by you to us in accordance with this retainer letter unless otherwise agreed upon.
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6. In the event we receive payment of all or a portion of our fee and costs from the
defendant/mother, either by way of court order or settlement, you hereby acknowledge that we
may seek this recovery on your behalf and you consent to our applying that recovery to legal fees
accrued.

Billings and accountings for our services and costs will be submitted to you only for
report keeping purposes. Statements for any disbursements may be payable upon receipt unless
otherwise agreed upon.

In representing you in this matter, we cannot and do not warrant or predict results or final
developments. Judges are granted great discretion in Family Court matters. The international
aspect of the case engenders additional uncertainty. Be assured, however, that it is our desire to
afford you conscientious, faithful and diligent service, seeking at all times to achieve solutions
that are just and reasonable for both you and your children.

If the foregoing meets with your approval, kindly signify your consent and approval by
signing your name in the space provided below. Insert the date and return the original of this
letter to us at your earliest convenience.

[ have also included a copy of my resume so that you have the opportunity to review my

credentials. If you have any questions or concerns regarding this letter, please let me know. 1|
look forward to our working together.

Very truly yours,

PARAS, APY & REISS, P.C.
PEA/ab BY: Patricia E. Apy, Esquire
Consented to and approved:

DATED:

cc: NCM.EC.
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Judges:

Select Good Practices For Analyzing the “Grave Risk’ Defense

“Had the framers of the Convention meant to provide for special considerations in cases
involving children abducted by their primary caretaker during their bonding years, they
could easily have done so.... To acknowledge an interruption in the bonding process,
absent unusual circumstances, as the basis for a “grave risk defense” elevates the defense
to a status higher than the need for return of the child. Because of the potential for its
frequency of use, the exception would soon become the rule.”

The Hon. James D. Garbolino
Placer County Superior Court
Auburn, California

4 Courts must narrowly construe the Hague Convention “grave risk” defense.

+ Courts should reject a “grave risk” defense based on interruption of the bonding process
absent unusual circumstances.

¢ Do not follow the court’s broad interpretation of the grave risk defense in Steffen F. v.
Severina P., 966 F. Supp. 922 (D. Ariz. 1997).

¢ Use undertakings or other creative solutions to return a child without necessarily
separating him or her from an abducting parent who is the primary caretaker.

Backeground

The success of the Hague Convention on the Civil Aspects of International Child
Abduction in deterring abductions, and in rapidly restoring children to the circumstances that
existed before they were abducted or wrongfully retained, depends in large part on the state and
federal court judges who must decide return petitions, often as a matter of first impression.
Foremost, judges must understand that a Hague Convention case is not a substantive custody
case. It is not about determining the "best interests of the child". The issues are much narrower
in the Hague case and do not result in a ruling on the merits of custody. If the petitioner
establishes that the child’s removal or retention was wrongful within the meaning of the
Convention, the court has a treaty obligation to order the child returned unless one of the
defenses set forth in the Convention applies. Even then, the court has discretion to order the
child’s return.
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Judge Garbolino is recognized as a judicial authority on the Hague Child Abduction
Convention. Asked to share a “good practice” tip for judges in using the Hague Convention,
Judge Garbolino analyzed the “grave risk” defense. This is one of the limited number of
exceptions to the return obligation set forth in the Convention. He argues for a narrow
construction of the defense. He is critical of a recent decision which broadly interpreted “grave
risk’ to include the psychological harm that a young would child would suffer by disruption of
his bonding with his primary-caretaker parent who created the situation by abducting the child in
the first place. Judge Garbolino suggests how courts can order a child returned without
necessarily interrupting the bonding process. This does justice to the Convention and protects the
child at the same time.

The paper Judge Garbolino prepared for this chapter is entitled Analyzing the “Grave
Risk” Defense. It is reprinted in full as Attachment J.

Discussion

Courts must narrowly construe the Hague Convention “grave risk” defense. This was
intended by its framers. To ensure that the defense remains an exception rather than become the
rule, Congress required an Article 13b defense to be proved by clear and convincing evidence.

Judge Garbolino cites approvingly the Sixth Circuit Court of Appeals’s interpretation of
“grave risk” in Friedrich v. Friedrich, 78 F.3d 1060 (6th Cir. 1996) (*...we believe that a grave
risk of harm for purposes of the Convention can exist in only two situations. First, there is a
grave risk of harm when return of the child puts the child in imminent danger prior to the
resolution of the custody dispute -- e.g., returning the child to a zone of war, famine, or disease.
Second, there is a grave risk of harm in cases of serious abuse or neglect, or extraordinary
emotional dependence, when the court in the country of habitual residence, for whatever reason,
may be incapable or unwilling to give the child adequate protection.”).

In contrast, Judge Garbolino is troubled by a broad interpretation of the grave risk
defense in the case of Steffen F. v. Severina P., 966 F. Supp. 922 (D. Ariz. 1997). The court in
that case accepted the abductor-mother’s argument that a grave risk of harm would exist if her
three year old son were returned to Germany. It said: “The grave risk of harm arises from the fact
that Jaime F. has attached and bonded to his mother and is likely to suffer detachment and
unbonding should he be removed from her.”

Courts should reject “grave risk” defenses based on interruption of the bonding process
absent unusual circumstances, i.e., unless the adverse effects cannot be ameliorated and are likely
to be permanent. Because so many abduction cases involve young children taken by the primary
caretaker parents, an interruption in bonding defense would render the Convention meaningless
for many of the children it was designed to protect. Moreover, it fails to take into account that the
abductor created the very situation he/she seeks to profit from, which simultaneously denied the
child the opportunity to bond with the left-behind parent.
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Importantly, the goal of the Convention (i.e., returning children to their countries of
habitual residence so that custody decisions can be made) can be achieved without jeopardizing
the psychological well-being of the child. One way is for the court to order return but allow the
child to return in the care of the abducting parent. Another way is through ‘undertakings,’ that is,
stipulations usually made by the parent seeking return that agree to certain conditions of return.
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Attachment J

Analyzing The “Grave Risk” Defense

Hon. James D. Garbolino

With increasing frequency, the defense of “grave risk” is being raised by abducting
parents in an effort to defeat an action for return of a child under the Hague
Convention'. In some instances, this defense is the only viable alternative for an
abducting parent to serve up to a court in a case where a clear case of wrongful removal
is made out. Given the limited number and scope of the defenses for a case for return
of a child wrongfully abducted, it is not wholly unexpected that claims of domestic
violence, child abuse, and psychological harm will argued as “grave risk” bases upon
which to deny retumn to the child’s habitual residence. Such cases certainly exist, and
when proven such defenses should be sustained. Nevertheless, there is a real danger for
courts to exceed the scope and intent of the Convention when the defense amounts only
to a showing of transient or reparable harm. Courts should also be wary not to deny the
return of a child where the courts or officials of the habitual residence have the ability
to cope with the allegations of threatened harm, or can provide sufficient protections to
obviate their effect upon the child. U.S. courts should also be made aware that their own
powers may be invoked to insure that any psychological trauma to the child may be
avoided through the use of orders for return which address the issues of safety or
emotional distress of the abducting parent and the child.

Courts will find the text of the “grave risk” defense in Article 13b of the
Convention. This provision permits a court to refuse to return a child if it finds that
“there is a grave risk that his or her return would expose the child to physical or
psychological harm or otherwise place the child in an intolerable situation.” As with the
other defenses under the Convention, even though a defense of grave risk is established,
the court is still not required to deny the petition,’ and the court may exercise its

'Hague Convention on the Civil Aspects of International Child Abduction, Senate Treaty Doc.
11, 99th Cong., 1st Sess. 9 (1980) reprinted in 19 LLLM. 1501 (1981) [hereinafter Convention].

2 “Most experts reported that in their jurisdictions Article 13 b is given a very narrow
interpretation and that therefore few defences based upon this argument are successful.” Report of the
Second Special Commission Meeting to Review the Operation of the Hague Convention on the Civil
Aspects of International Child Abduction 33 L.L.M. 225, 241 (1994) Response to question 19.

Analyzing the “Grave Risk” Defense Page 1
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discretion to order the child returned.’

One recent case represents a troubling departure from previously reported U.S.
cases which have dealt with this issue. In Steffen F. v. Severina P., ----F.Supp. ----- 1997
WL 306461 (D.Ariz), the court held that despite a particularly egregious case of
wrongful removal by the child’s mother, the return of a three year old child to Germany
would disrupt the child’s bonding, and would likely cause the child to suffer long term
psvchological damage. In Steffen F., Father and mother lived in Germany, and married
in December 1993. Four months later, Jaime, a son was bomn. The family lived together
with mother’s child from a previous relationship. When Jaime was a vear old, the
parents separated. The parties negotiated a separation agreement, with father having
custody of Jaime on alternate weekends and at other times during the week which were
agreed upon. In November, 1995, mother left Germany surreptitiously, sending father
a letter which said, in part, "As you read this letter, we are already out of the country....
If you try to find me, good luck.” Mother settled in Tucson, Arizona. She filed an action
for dissolution of her marriage, and served father with process. In April, 1996, father
obtained a temporary custody order from German Courts, and made an application
directly with the U.S. Central Authority for the retumn of the child. Mother’s action for
dissolution proceeded to judgment, however, the court did not make an order with regard
to Jaime. Father filed an action for return of the child under the Hague Convention in
July, 1996 in federal district court. During the pendency of those proceedings, father
obtained a permanent custody order granting him custody of the child in February, 1997
from German courts.

Trial took three days, with both father and mother in attendance. Mother raised,
inter alia, the defense of “grave risk” based upon a removal of Jaime from his mother.
Mother’s expert psychologist testified that a grave risk existed because if Jaime were
removed from his mother for any period of time longer than a few weeks, the child would
likely become unbonded and unattached to the mother. This would likely produce long-
term, serious psychological problems. The court analyzed the proof as follows:

“Severina P. also provided evidence of another source of grave risk to Jaime
F. if he were returned to Germany, that being psychological harm. Dr.
Jerry Day offered compelling testimony that Jaime F. faces a grave risk of
psychological harm if he is returned to Germany. After testifying that

? The Explanatory Report of Perez-Vera explains at paragraph 113 as follows: “In general, it is
appropriate to emphasize that the exceptions in these two articles do not apply automatically, in that
they do not invariably result in the child's retention; nevertheless, the very nature of these exceptions
gives judges a discretion - and does not impose upon them a duty - to refuse to return a child in certain
circumstances.” See also Text & Legal Analysis, at 10510 (“Under Article 13(b), a court in its
discretion need not order a child returned if there is a grave risk that return would expose the child to
physical harm or otherwise place the child in an intolerable situation.”)
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Jaime F. was bonded and attached to his mother, Dr. Day stated that
removal of Jaime F. from his mother for any period of time longer than a
few weeks would likely result in unbonding and unattachment. He stated
that a grave risk exists because a child being unbonded and unattached
often produces long-term, serious psychological problems. Such children
often grow up to be manipulative and untrusting. He stated that
sociopaths tend to be adults who were unbonded as children. He also
stated that a painful separation such as would occur here should Jaime F.
return to Germany would likely result in Jaime F. suffering significant
disorders. Dr. Day further testified that, although it is possible for a chijld
of Jaime F.'s age who has bonded and attached to his mother, upon removal
from her, to reattach to the child's father, the prospects for rebonding and
reattachment are bleak.”

“Having weighed all the evidence before it, the Court concludes that
Respondent Severina P. has proven by clear and convincing evidence that
a grave risk of harm exists if Jaime F. were retumed to Germany. The grave
risk of harm arises from the fact that Jaime F. has attached and bonded to
his mother and is likely to suffer detachment and unbonding should he be
removed from her. “

This case is troubling from the standpoint that where an abduction is carried out
by a primary caretaker, the abductor may easily raise the issue of an interruption in
bonding as a potential defense to return of the child. While an interruption in bonding
can be a real and significant problem, its genesis is found in the actions of the abductor
in removal of the child. On the other hand, the abduction has prevented the left-behind
parent from an opportunity to bond. The court in Steffan F. acknowledged the
conundrum of rewarding an abductor by allowing a bonding argument to be sustained
in response to a petition for return of the child. It was not the first court to acknowledge
the problem, but it is the first U.S. case to arrive at the conclusion that the defense
would be sustained and the petition for return denied.

Frankly, it would appear that “grave risk” defense should be based upon better
stuff. In Friedrich v. Friedrich (Friedrich II), 78 F.3d 1060 (6th Cir.1996) the court
enumerated those types of dangers which might be considered to create a “grave risk” of
the type of harm envisioned by the Convention.

“Although it is not necessary to resolve the present appeal, we believe that
a grave risk of harm for the purposes of the Convention can exist in only
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two situations. First, there is a grave risk of harm when return of the child
puts the child in imminent danger prior to the resolution of the custody
dispute--e.g., returning the child to a zone of war, famine, or disease.
Second, there is a grave risk of harm in cases of serious abuse or neglect, or
extraordinary emotional dependence, when the court in the country of
habitual residence, for whatever reason, may be incapable or unwilling to
give the child adequate protection.”

Friedrich’s analysis is supported in part by the general agreement that abuse of a child
is a “grave risk” which the Convention contemplates.* Other courts have allowed the
possibility of other factors which might sustain such a defense, namely Nunez-Escudero
v. Tice-Menley, 58 F.3d 374 (8th Cir. 1995) [domestic violence]; Caro v. Sher,
296 N.]J.Super. 594, 687 A.2d 354 (1996){alleged lack of functioning judicial system],
although the defense was not proved in either case.

The issue of a disruption in the bonding process falls squarely within the question
whether the “grave risk” amounts to a transient or temporary situation, or whether there
are indications that the child would suffer long-lasting and more permanent harm.’

4 “The person opposing the child's return must show that the risk to the child is grave, not
merely serious. An example of an "intolerable situation” is one in which a custodial parent sexually
abuses the child. If the other parent removes or retains the child to safeguard it against further
victimization, and the abusive parent then petitions for the child's return under the Convention, the
court may deny the petition. Such action would protect the child from being returned to an
"intolerable situation" and subjected to a grave risk of psychological harm.” Text & Legal Analysis, 51
Fed.Reg. 10494, 10510. See also Friedrich v. Friedrich (Friedrich II), supra 78 F.3d 1060, 1068 ( “An
example of an "intolerable situation” is one in which a custodial parent sexually abuses the child.”); In
re Shoshana B., supra, 34 Cal.App.4th 584, Ordered not Published, (“. . .classic grave risk exception
exists where the minor has been sexually abused by the custodial parent™). But see Report of the
Second Special Commission Meeting to Review the Operation of the Hague Convention on the Civil
Aspects of International Child Abduction 33 I.L.M. 225 (1994) Resopnse to question 22, which casts
some doubt upon this general acceptance: “Furthermore, another expert wondered whether this
provision might be used in cases where the parent from whom the child has been abducted had
subjected the child to sexual abuse. Others pointed out that in such cases the returning State should
entrust the requesting State to make a proper pronouncement on the issue of custody. They suggested
that in such cases all that was necessary was to ensure that the child is properly protected during the
substantive hearing either by allowing him or her to return in the custody of the abducting parent or by
placing him or her in the custody of a third party. Id, 33 LL.M. 225, 241.

s Slagenweit v. Slagenweit (D. Iowa 1993) 841 F.Supp. 264, infra. Similarly, where there is no
evidence of actual harm, the court will not imply harm simply on the basis that a child will be deprived
of the company of their primary caretaker. See Rydder v. Rydder (8th Cir. 1995) 49 F.3d 369
(“Although Mrs. Rydder cites several authorities that recognize that separating a child from his or her
primary caretaker creates a risk of psychological harm (see Linda Silberman, The Hague International
Child Abduction Convention: A Progress Report, 57 L. and Contemp.Probs., Summer 1994, at 209;
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SeeRenovales v. Roosa, 1991 WL 204483 (Conn.Super. 1991) [Court acknowledged
that psychological effects attending a return were insufficient to constitute a “grave
risk”]. Even though some degree of psychological damage may be expected from a return
of a child, the return of the child should not be denied unless the adverse effects cannot
be ameliorated, and are likely to be permanent in nature. See Slagenweit v. Slagenweit,
841 F.Supp. 264 (effects of the return were temporary should have “no long-lasting
effect” upon the child.)®

Courts are not so callous as to deny that a child who is abducted by one parent
will undergo psychological difficulties when ordered to return to his or her habitual
residence. But clearly, this type of harm is potentially present in most cases arising
under the Convention.” The issue is squarely met in Friedrich 11, supra, 78 F.3d 1060,

“Mrs. Friedrich advocates a wide interpretation of the grave risk of harm
exception that would reward her for violating the Convention. A removing
parent must not be allowed to abduct a child and then--when brought to
court--complain that the child has grown used to the surroundings to which
they were abducted. [fn. 9 - Under the logic of the Convention, it is the
abduction that causes the pangs of subsequent return. The disruption of
the usual sense of attachment that arises during most long stays in a single
place with a single parent should not be a "grave" risk of harm for the
purposes of the Convention.] 78 F.3d 1060, 1068.

The danger in following the Steffan F. case lies for good reason. The defenses set
forth under the Convention are to be interpreted narrowly. This rule of interpretation

Carolyn Legette, International Child Abduction and the Hague Convention: Emerging Practice and
Interpretation of the Discretionary Exception, 25 Texas Int'l. L.J. 287 (1990)), the district court was
presented with no specific evidence of potential harm to Bjorn Jacob or Emmelie Marie Rydder. On the
contrary, the district court found both parties to be "intelligent, mature, loving parents,” and this tinding
was not clearly erroneous. Thus the district court properly determined, on the basis of the evidence
presented, that Article 13(b) was not an obstacle to the return of the children to Poland.” )

® Note, however, that the court refused to order the child’s return based upon a finding that the
child’s habitual residence had changed from Germany to the United States.

Tef. Thompson v. Thompson, 3 RC.S. 551 34 L.LL.M. 1159 where the court rejected the notion
that wresting the child from its primary caretaker is an acceptable byproduct of the initial abduction.
“As this Court stated in Young v. Young, [1993] 4 S.C.R 3, from a child centred perspective, harm is
harm. If the harm were severe enough to meet the stringent test of the Convention, it would be
irrelevant from whence it came. I should observe, however, that it would only be in the rarest of cases
that the effects of "settling in" to the abductor's environment would constitute the level of harm
contemplated by the Convention.” Id., 34 LL.M. 1159, 1177.
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is reinforced by the subsequent decision of Congress to attach a higher burden of proof
upon the proponent of the defense (i.e. clear and convincing evidence). Taken together,
these bases seem to cry out for an interpretation which prevents the favored case for
return from being consumed by a defense based upon a broad interpretation of “grave
risk”. Had the framers of the Convention meant to provide for special considerations
in cases involving children abducted by their primary caretaker during their bonding
years, they could easily have do so. Many children who are abducted may fall within
the critical years for their bonding attachments. The issue will usually arise when the
abducting parent is the primary caretaker® (although as noted above, abduction
interrupts bonding with the left-behind parent). To acknowledge an interruption in the
bonding process, absent unusual circumstances, as the basis for a “grave risk defense”
elevates the defense to a status higher than the need for return of the child. Because of
the potential for its frequency of use, the exception would soon become the rule.

Furthermore, Steffan F.’s approach to the resolution of the “grave risk” issue was
an “all or nothing” proposition.  Despite the fact that a court is vested with the
discretion to order a child returned even if a defense is sustained, the trial court simply
denied the father’s petition for return. Other alternatives were available.

Our European brethren have recognized the utility of “undertakings” or formal
stipulations between the parent seeking return of the child and the court which
ameliorate the sometimes harsh conditions of return. These may include arranging for
orders which protect against domestic violence, orders for support, maintenance, and
access in the state of habitual residence, and orders which permit the child to be returned
in the custody and control of the abducting parent. While the Convention does not
refer to “undertakings”, neither does it prohibit their use. Some critics of the use of
undertakings note that they are absolutely unenforceable in the state of habitual
residence, and as such provide only facial remedies which may not be adopted by the
courts in the state of habitual residence. In cases like Steffan F., however, such
undertakings would allow a court to avoid harm to the child by ordering the child
retumed to the habitual residence in the custody of the primary (abducting) caretaker.
After the retumn, courts should be content to trust to the wisdom and experience of the
courts of the habitual residence to deal with the issue of the “best interests” of the child
in light of the bonding issues raised by the removing parent.

® The inequity of such a rule can be seen if applied to a situation in which an infant, perhaps
only several days old, is abducted from the person who expected to be the child’s primary caretaker,
only to be hidden for a year or more by the abducting parent. A refusal to return the child in such a
case merely extends the facts of Steffan F., but the injustice of refusing return becomes more pointed.

Analyzing the “Grave Risk” Defense Page 6
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Central Authorittes:
Selected Good Practices of the State Department. Office of Children’s Issues,
U.S. Central Authority for the Hague Child Abduction Convention

“We are actively involved in trying to encourage interagency cooperation in international
parental child abduction cases.”

Raymond E. Clore, Director
Office of Children’s Issues and U.S. Central Authority,
Department of State

L4 Promotes prevention measures to deter international abductions.

L4 Communicates information about the Hague Child Abduction Convention to American
courts.

L4 Following an outgoing abduction, suggests that parents first seek voluntary return, then

civil legal action and criminal extradition.

L4 Systematically encourages other countries to ratify the Hague Child Abduction
Convention.
¢ Involved in ongoing effort to improve interagency cooperation and responsiveness to

families affected by international abductions.

¢ Disseminates information to help parents when there is a risk of abduction and when an
international abduction has already occurred.

¢ Maintains computerized databases to analyze case dispositions and facilitate follow-up
with parents and foreign central authorities.

Background

The Office of Children’s Issues (“OCI”) in the Bureau of Consular Affairs of the U.S.
Department of State 1s the point of contact for hundreds of parents in the United States and |
abroad whose children have been abducted from, or to, this country. The director of the office is
a foreign service officer. The position rotates every two years. OCI’s staff of consular officers
work on international adoption policy issues in addition to international child abduction cases.
An outstanding publication developed by the Office of Children’s Issues, International Parental
Child Abduction (11th Ed., July 1997), summarizes what the State Department can and cannot do
when a child is abducted. A reprint of the summary is provided as Attachment K.
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The Office of Children’s Issues serves as the U.S. Central Authority (“CA”) under the
Hague Child Abduction Convention.? In this capacity, it processes applications for return in
“outgoing” cases, i.e., case in which children have been wrongfully removed from the U.S. and
retained in other Hague countries. The operational aspects of the Central Authority in
“Incoming’ cases, i.e., cases in which children have been wrongfully removed from other Hague
countries and retained in this country, have been delegated to the National Center for Missing
and Exploited Children (See page 3).

The State Department’s Office of Children’s Issues is accessible by phone (202-736-
7000), fax (202-647-2835), or by logging onto their Internet site (http://travel.state.gov). An
automated fax system can be accessed directly by another fax machine by dialing 202-647-3000.

Raymond Clore, Director, U.S. Central Authority and Office of Children’s Issues, and
Jim Schuler, consular officer, were interviewed by Patricia Hoff. The quoted material in the
following text is excerpted from that interview.

Promotes prevention measures to deter international abductions.

Prevention education is a priority for OCI. The director of the office and other staff
members present continuing legal education programs for judges and lawyers around the
country. The speakers always emphasize the need to consider prevention measures whenever
international marriages are dissolving, and to implement them in appropriate cases. Judges are
told to take into account the foreign national parent’s ties to his or her home country, whether
that country would allow an American parent to leave the country with the child if the need for
enforcement arose, the duration of the foreign parent’s stay in the U.S., and other risk factors
identified by the ABA Center on Children and the Law in a research study.

When a Hague solution is possible, liberal visitation may not be a problem. It depends on
the specific facts of a case whether or not unsupervised liberal visitation would be appropriate,
even if the spouse’s ties are to a Hague party country. If the spouse is from a Middle Eastern
country, not party to the convention, then no unsupervised visits may be appropriate if risk of
abduction exists, because the child is likely to be unrecoverable. Judges are urged to consider
imposing large monetary bonds (minimum $100,000) on the spouse with foreign ties to cover the
high cost of airline tickets, legal fees, and other costs likely to be incurred by the other parent if
the child is abducted.

3Since submission (but before publication) of this report, NCMEC, in cooperation with
the Office of Children’s Issues, has assumed a greater role in outgoing Hague Convention cases.
NCMEC provides instructions on how to proceed under the Hague Convention, and helps
parents prepare their Hague applications and obtain supporting documents.
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A general prevention letter is available from OCI. It is not country specific. It may help a
parent persuade a court to order preventive measures. A copy of the letter is provided as
Attachment L. About twenty country specific flyers are also available from OCL.

Parents are advised to call the U.S. Passport Office to put a hold on passports. Calls to
OCI can be transferred directly to the passport office. Parents are warned that a hold may slow an
abductor down, but will not necessarily stop an abduction. They are also referred to the National
Center for Missing and Exploited Children for their prevention materials.

Communicates information about the Hague Child Abduction Convention
to American courts.

It is a Central Authority function to let judges know about the Hague Child Abduction
Convention at the request of the applicant. Toward this end, a letter on State Department
stationery is sent to judges in the U.S. who have Hague cases pending in their courts. Since
NCMEC assumed operational responsibility for processing incoming Hague cases, that
organization informs the CA of the need to send a letter to a particular judge who will be
considering a Hague case. CI prints the letter, which is signed by Ray Clore and then sent to the
judge. Copies are sent to petitioner’s counsel and to opposing counsel, if known. A copy of the
letter is provided as Attachment M.

Upon request of a foreign Central Authority or one of the parents, the CA also sends a
standardized letter to the court to request an explanation if the court has not disposed of a Hague
petition within six weeks. In outgoing cases, the U.S. CA has requested its foreign counterparts
to make similar inquiries to foreign courts on behalf of parents in the U.S. who have return cases
pending abroad.

Along the same lines, the CA serves as a continuing resource for parents in outgoing
abduction cases to Hague Convention countries. Mr. Schuler explained: “Many of our left-behind
parents say they don’t deal with the foreign Central Authority directly, they prefer to deal with
us... [W]e send lots of faxes and inquiries to foreign Central Authorities, sometimes on a daily
basis” in order to keep left-behind parents informed of the status of their case.

Following an outgoing abduction, OCI suggests that parents first seek voluntary return,
then civil legal action and then criminal remedies, including extradition.

If prevention has failed, OCI urges parents to contact its offices to get its materials as
quickly as possible so they can educate themselves about what can be done to recover the child.
Mr. Schuler cautioned against precipitous communication with the abductor; divulging too much
to the abductor before understanding the legal situation can jeopardize return. Mr. Clore said that
once the left-behind parent better understands his or her lawful options for recovering the child,
“we do try to encourage them to come to an amicable solution. It’s always better if the spouses
can work it out without going through the legal system.”
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Mr. Clore stated: “We try to give parents their realistic options under the circumstances in
a clear and sympathetic manner. Many people call us with frankly unrealistic notions about what
the U.S. Government can do to help them. For example, people ask why we don’t we just stop
buying oil from Saudi Arabia until we get their children back. Their situation is tragic and it is
very difficult for me or my officer to tell them that such notions are unrealistic and just are not
going to happen. We have to give them a reality check; what can be done both from their
personal standpoint, from a legal standpoint, and then from an overall, general U.S. Government
standpoint.”

If a voluntary solution is not reached, then OCI recommends civil legal action. If the
abduction is to a Hague country, the U.S. Central Authority will transmit a Hague return
application to the appropriate foreign Central Authority, and serve as a liaison to that office for
the left-behind parent on an ongoing basis. If the abduction is to a non-Hague country, left-
behind parents must understand that the State Department cannot enforce custody orders abroad.
OCI can suggest that the U.S. left-behind parent secure an attorney abroad to attempt to enforce
the U.S. custody order or to obtain a parallel order in a foreign local court. The State Department
can provide assistance in obtaining evidence abroad and serving process abroad. Lists of lawyers
in the foreign country are also available. Upon request, the consular officers in the foreign
country will conduct a “welfare and whereabouts” check on the status of the child. A goal is to
try to help build a relationship of trust between all family members so that the problems can be
resolved without legal action.

OCI advises parents to contact law enforcement after an abduction. If civil remedies fail,
or if there are aggravated circumstances surrounding the abduction, pursuing criminal extradition
of the abductor should be considered. Clore cautioned, “Extradition, if successful, returns the
abductor to the U.S., not necessarily the abducted child. The child is not the criminal and may be
left with the abductor’s relatives in the foreign country while the abductor is prosecuted in the
U.S.” The U.S. does not have extradition treaties with all countries. Only the more recent
treaties include provisions that allow the extradition of parental child abductors. Older treaties,
called “list treaties,” allowed extradition for “kidnapping,” but this was not understood to include
parental child abduction. The State Department Office of the Legal Advisor is currently working
with Congress to change the old understanding of “kidnapping” in list treaties to make it clear
that parental kidnapping is covered by existing treaties that list “kidnapping” as an extraditable
offense.

Parents are advised against using desperate measures to recover their children from

abroad. There is an obligation to abide by local law; if those laws are broken, the parent may face
criminal prosecution abroad. Reabduction is also traumatic and possibly dangerous to the child.
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Systematically encourages other countries to ratify the Hague Child Abduction
Convention.

Once a year, the State Department contacts U.S. Embassies and Consulates in all
countries that have not signed or ratified the Hague Abduction Convention to urge the host
country to consider the benefits of adhering to the Convention. In addition, OCI follows up with
targeted posts, urging additional efforts where it is felt that adherence would be most likely and
helpful to the American public.

Mr. Clore states, “To my knowledge, the U.S. is the only country that regularly urges
wider adherence to the Hague Abduction Convention. We continually bring it to the attention of
appropriate foreign governments and try to help them understand that the Convention is a two-
way street. It’s not just that the U.S. hopes to have U.S. children sent back to the U.S., but the
Convention would also benefit their children who are wrongfully brought to or retained in this
country. We point out to other governments that while 60% of the cases reported to our office
are U.S. children taken abroad, about 40% involve children wrongfully abducted from foreign
countries to the U.S. So it’s not quite 50/50, but there’s a very large number of children who are
abducted from abroad and brought to this country. We bring that to the attention of foreign
governments and we say that it’s in their interest as well that we have a stable, transparent,
internationally accepted way of handling these tragic situations.”

OCI encourages countries to consider enacting legislation similar to the International
Child Abduction Remedies Act (ICARA) -- to facilitate implementation of the Convention.

With regard to other countries that may accede to the Convention in the future, OCI
intends to establish criteria for scrutinizing potential new treaty partners before accepting their
accessions. Among the questions that will be asked are: Will there be problems in implementing
the Convention? Does the country have a Central Authority? Are there legal or cultural practices
that would be unacceptable to the U.S., for instance, forced marriages? Does the country have
uniform implementing legislation?

Involved in ongoing effort to improve interagency cooperation and responsiveness to
families affected by international abductions.

Clore states, “There is a need for very close coordination among all entities that work on
parental child abduction cases, and in particular the need for better coordination of the U.S.
Federal Government response to this issue.” OCI promotes interagency cooperation so that
agencies of federal government are mutually supportive and non-duplicative.
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There currently is an interagency task force, spearheaded by the Department of Justice,
Office of Juvenile Justice and Delinquency Prevention, that intends to develop a road map for
left-behind parents whose children are abducted from the U.S. The task force will clarify what
the government can and cannot do in international abduction situations, and who the left-behind
parent can call for help in preventing abductions, locating abducted children, and in securing
access to, or return of, the child.

Participating agencies include three offices of the State Department (OCI, Diplomatic
Security and the legal affairs office that deals with extradition ), the Justice Department (OJJDP
and Office of International Affairs) and INTERPOL. Justice will bring in the FBI which has just
created an office to deal with crimes against children. Other participants will be Customs,
Immigration, the Executive Office of the U.S. Attorneys, and NCMEC.

Disseminates information to help parents when there is a risk of abduction and when an
international abduction has already occurred.

OCI has a variety of materials to assist parents of internationally abducted children. A
must for any parent faced with an international abduction is International Parental Child
Abduction (11th Ed., July 1997). In addition, OCI publishes about 20 country specific flyers to
help persons facing an international parental child abduction situation.

Information is available free of charge and may be obtained from the State Department in
conventional and electronic forms. The above-referenced booklet, and other materials, may be
obtained by telephone or written request to OCI, or by accessing OCI’s autofax network, or may
be downloaded from the State Department’s Internet site.

The State Department’s Office of Children’s Issues is accessible by phone (202-736-
7000) or fax (202-647-2835). The Internet site is http://travel.state.gov. The automated fax
system (AUTOFAX) can be accessed directly by another fax machine by dialing 202-647-3000.
A complete index is presented from which the caller selects the desired materials for fax
transmission.

Maintains computerized databases to analyze case dispositions and facilitate follow-up with
parents.

Using automation for case tracking and statistical analysis is a recent innovation at OCI.
A five-month-long project to load all current child abduction files onto an automated database
was recently completed. This computerized database will enable OCI to do statistical studies to
determine case outcomes in Hague and non-Hague cases. OCI also plans to contact left-behind {
parents in pending Hague cases at least once a month. In non-Hague cases, the plan is to
maintain periodic contact with lefi-behind parents.
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Attacamens K

PARTII

WHAT THE STATE DEPARTMENT CAN AND CANNOT DO
WHEN A CHILD IS ABDUCTED ABROAD

When a U.S. citizen child is abducted abroad, the State Department's Office of
Children'’s Issues (CI) works with U.S. embassies and consulates abroad to assist
the left-behind parent in a number of ways. Despite the fact that children are
taken across international borders, child custody disputes remain fundamentally
private legal matters between the parents involved, over which the Department
of State has no jurisdiction. If a child custody dispute cannot be settled amicably
between the parties, it often must be resolved by judicial proceedings in the
country where the child is located.

WHAT THE STATE DEPARTMENT CAN DO:

— In cases where the Hague Convention on the Civil Aspects of International
Child Abduction applies (see Part V), assist parents in filing an application
with foreign authorities for return of the child;

— In other cases, attempt to locate, visit and report on the child's general welfare;

— Provide the left-behind parent with information on the country to which the
child was abducted, including its legal system, family laws, and a list of
attorneys there willing to accept American clients;

— In all cases, provide a point of contact for the left-behind parent at a difficult
time;

— Monitor judidal or administrative proceedings overseas;

— Assist parents in contacting local officials in foreign countries or contact them
on the parent's behalf;

— Provide information concerning the need for use of federal warrants against an

abducting parent, passport revocation, and extradition from a foreign country
to effect return of a child to the U.S;
— Alert foreign authorities to any evidence of child abuse or neglect.

WHAT THE STATE DEPARTMENT CANNOT DO:

— Intervene in private legal matters between the parents;

— Enforce an American custody agreement overseas (U.S. custody decrees are
not automatically enforceable outside of U.S. boundaries);

— Force another country to decide a custody case or enforce its laws
in a particular way;

— Assist the left-behind parent in violating foreign laws or reabduction of a child
to the United States;

— Pay legal or other expenses;

— Act as a lawyer or represent parents in court;

__ Translate documents
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United States Department of State

Washington, D.C. 20520

Attachment L

ABDUCTION - PREVENTION LETTER

To Whom it may concern:

This letter is written to provide information concerning
international parental child abduction. I hope the following
will be useful:

Since the late 70’s, the Office of Citizens Consular
Services has taken action in-over 5,000 cases of international
parental child abduction, including wrongful removals of
children and wrongful retentions after court-ordered
visitation. We also have provided information in response to
thousands of additional inquiries pertaining to international
child abduction, enforcement of visitation rights, and
abduction prevention techniques. Our office works closely with
parents and attorneys here in the United Statee to prevent
international abductions and the pain and suffering they bring
to the victims, both the children and their left-behind parents.

Many children who are the victims of intermational parental
abduction are considered to be citizens of another country as
well as of the U.S. and, as such, could travel abroad on a
foreign passport. Issuance of a foreign passport is, of
course, a matter within the control of the particular country
involved, rather then the U.S. Please refer to the enclosed
booklet, "Intermational Parental Child Abduction®", for further
information on dual nationality and additional prevention
information.

In many of the cases referred to us, children have been
abducted to or retained in a foreign country notwithstanding an
American custody order. As a general rule, foreign courts are
under no obligation to give legal effect to a custody decree
igsued by a U.S. court. When a child is abducted or retained
by a parent, the deprived parent usually must initiate legal
proceedings in the foreign country to regain custody of the
child. )

The Hague Convention on the Civil Aspects of International
Child Abduction, which has now been joined by 43 nations
including the United States, offers some relief for the
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left-behind parent (list of party countries enclosed). This
Convention attempts to discourage the use of abduction as a
means of resolving a custody matter, by requiring (with few
exceptions) the abducted child to be returned to the country
where it resided prior to the alleged abduction. This office
has received approximately 1,000 applications under the Hague
Convention per year. If you believe that your child(ren) might
be taken to a country party to the Convention, you should
consult with your attorney concerning the advisability of
incorporating the precepts of the convention into your custody
decree.

There are still many countries, however, where the
Convention has not been accepted. In the event of an abduction
to a country not party to the convention the only option for a
left-behind parent is often to obtain legal assistance in the
country of the abduction and follow through a court action in
that country. This is often a difficult, expensive, and not
always satisfactory solution to the problem. I

As you may know, our consular officers overseas do not have
the authority to take custody of American children and return
them to parents to the United States. Any attempt by a
consular officer to do so could be viewed by the foreign
authorities as kidnapping.

I hope that you find this information helpful. 1If you have
further questions, please do not hesitate to contact this
office at (202) 736-7000.

Office of Children’s Issues

Bureau of Consular Affairs
United States Department of State

WWOCSCI 993504 1996
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Attachment M

UNITED STATES CENTRAL AUTHORITY
HAGUE CONVENTION ON THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION
Office of Children's Issues, Room 4811
Bureau of Consular Affairs
Department of State
Washington, D.C. 20520

July 1, 1997

Dear Judge:

As you know, on July 1, 1988, the (1980) Hague Convention on the Civil Aspects of International
Child Abduction (the ‘Convention’) entered into force between the United States and The
interational Child Abduction Remedies Act of April 29, 1988, Pub. L. No. 100-300, implemented the
Convention for the United States. Department of State regulations can be found at 22 C.F.R. Part 94. The
Convention is avallable at 51 Fed. Reg. 10503 (1886). The Convention is a treaty of the United States
within the meaning of Article Il of the Constitution.

The Department of State performs the functions of the Central Authority for the United States for
the purpose of Article Il of the Convention, which requires that the judicial or administrative authorities of
Contracting States act expeditiously in proceedings for the return of children. As of September 5, 1995,
by agreement between the National Center for Missing & Exploited Children and the U.S. Central
Authority, applications seeking the retum of or access to children ailegedly abducted to or retained in the
United States are being processed by the National Center for Missing & Exploited Children.

We are writing to inform you that has filed an application with the U.S.
Central Authority under the Hague Convention for the return of - We

draw the Court's attention to Article 16 of the Convention which provides that “...judiclal or
administrative authorities of the Contracting State to which the child has been removed or in which it has
been retained shall not decide on the merits or rights of custody until it has determined that the child is
not to be returned under this Convention or unless an application under this Convention is not lodged
within a reasonable time following recelpt of the notice.”
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We also Invite your attention to Article 17, which provides that “the sole fact that a decision
relating to custody has been given in or is entitied to recognition in the requested State shall not be a
ground for refusing to retumn a child under this Convention, but the judicial or administrative authorities
of the requested State may take account of the reasons for that decision in applying this Convention.”

Finally, according to Article 12 of the Treaty, if a petition is filed within a year of a child’s wrongful
removal or retention, courts “shall order the retumn of the child forthwith.” Furthermore, even if more
than one year has elapsed from the time of the wrongful removal or retention, courts “shall order the
return of the child unless it is demonstrated that the child is now settied in its new environment.” Article
12 also requires the judicial or administrative authorities of Contracting States to “act expeditiously in
proceedings for the return of children.”

Please find attached the Legal Analysis of the Hague Convention on the Civil Aspects of
international Child Abduction published in the Federal Register on March 26, 1986 (Vol. 51, No. 58) and a
copy of the explanatory report of Elias Perez-Vera. The Perez-Vera report is recognized by the Hague
Conference on Private International Law as the officlal history and commentary on the Convention and Is
a source of background on the meaning of its provisions.

This letter should not be construed by the Court as constituting an opinion of the United States,
the Department of State or of the National Center for Missing & Exploited Children regarding the merits of
the case. Our purpose Is solely to apprise you of the Convention and of the request pursuant thereto and
to request expeditious consideration as required by Articles 2 and 11 of the Convention. Should you
have any questions or need additional information, please do not hesitate to contact - at
the National Center for Missing & Exploited Children at (800) 843-5678, ext. 6128.

Sincerely,

Raymond E. Clore
Director
United States Central Authority
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Central Authorities:
Selected Good Practices of the United Kingdom's
Lord Chancellor's Child Abduction Unit'

"The comity of nations requires the prompt and consistent implementation of the Hague
Convention. The United Kingdom Lord Chancellor's Child Abduction Unit plays a vital
part in safeguarding the interests of children everywhere."

Rt. Hon. Sir Stephen Brown
President of the Family Division

Background

The Lord Chancellor's Child Abduction Unit ("the CAU") is the Central Authority for
England and Wales for the two international conventions on child abduction, the Hague Child
Abduction Convention and the European Convention on the recognition and enforcement of
custody decisions,? to which the United Kingdom is a party. There are also Central Authorities
in Scotland and Northern Ireland; the Lorn Chancellor is the Central Authority for Northern
Ireland, and the Secretary of State for Scotland is the central authority for Scotland. Although
the United Kingdom has three central authorities, reflecting its three distinct legal jurisdictions,
all three operate in the same way.

The CAU, now the busiest central authority after the United States, was created when the
Hague Child Abduction Convention and the European Convention were incorporated into the
law of the United Kingdom by the Child Abduction and Custody Act 1985, which came into
force on August 1, 1986.

The CAU was originally in the headquarters of the Lord Chancellor's Department, in
Westminister, near to the Houses of Parliament, but in April, 1992 moved to the office of the
Official Solicitor to the Supreme Court at 81 Chancery Lane, London WC2A 1DD. The Official
Solicitor is a quasi-judicial figure with a long history in English law, primarily concerned with
assisting the High Court and the protection of persons under a legal disability, minors (children
under the age of 18 years) and mental patients who are involved in legal proceedings. A
substantial part of his work involved representing children in disputes about their care, welfare
and education, and many of these cases have an international element -- indeed, one of his

'"Prepared by Michael Nicholls, Central Authority for England and Wales, March 1998.

?Long title: the European Convention on Recognition and Enforcement of Decisions
Concerning Custody of Children and on Restoration of Custody of Children of 1980, sometimes
called Luxembourg Convention.
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criteria for becoming involved in a case is that it has an international element. Such cases are
almost always dealt with in the High Court, so that although the Official Solicitor is independent
of the government when carrying out his duties, it was felt that office could bring a good deal of
experience to the task of running and supporting a central authority dealing with international
child abduction.

The CAU is quite small; only two of its four staff members work full-time on child
abduction cases. In the year ending December 1997, the CAU dealt with 369 cases, 164
incoming and 205 outgoing.

The structure set up by the Child Abduction and Custody Act 1985 enables a small
number of people to handle a large case load efficiently and effectively. The "Good Practices" of
the England and Wales include:

¢ A small, single central authority situated in a organization which represents children in
legal proceedings;

L4 Legal representation immediately available to the overseas applicant at no cost;
L4 All cases presented in London by a small group of experienced solicitors and barristers;?
¢ All cases heard by one of the judges of the High Court's Family Division, of whom there

are now 17, including the President of the Family Division;

L4 Cases listed for hearing very quickly and the rules limiting adjournments to no more than
twenty-one days; and

L4 A summary hearing at which oral evidence is positively discouraged.

*The English legal profession is divided into solicitors and barristers. In broad terms,
barristers are a referral profession who are specialists in advocacy. Until very recently they had
exclustve rights of audience in the High Court (except when it sits in chambers), the Crown
Court, the Court of Appeal and the House of Lords. With some limited exceptions, a client
cannot approach a barrister directly, but must go to a solicitor who, unlike a barrister, usually
practices in partnership with other solicitors, and whose experience may be more general than
that of a barrister. The solicitor takes the client's instructions, makes inquiries, interviews the
witnesses, instructs the experts, assembles the evidence and lodges the application with the court.
He will also select a suitable barrister who is a specialist in the area of law in question to advise
him throughout the case and conduct it in court.
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The Child Abduction Unit

In addition to receiving and transmitting requests for the return of children or for
exercising rights of access (which are dealt with in detail below) the CAU, in common with other
Central Authorities, has a number of other duties. It gives advice and assistance in relation to
domestic and international family law to other Central Authorities, the judiciary, the legal
profession and anyone else who asks for it. CAU staff members will sometimes ask for help
from professional colleagues, other Central Authorities, or Permanent Bureau of the Hague
Conference. Occasionally, the CAU's lawyer will appear in court as amicus curiae.

In additional to its other functions, the CAU does all it can to advance the interests of
children nationally and internationally by talking and writing about the Convention, attending
meetings of the Hague Conference and the Council of Europe to discuss the operation of the
conventions, reporting interesting cases, co-operating with academic research and working with
other government departments and the charity REUNITE. In the United Kingdom there is an
inter-departmental working group which the CAU, Home Office, Foreign & Commonwealth
Office, police, INTERPOL, immigration and other officials attend to improve interdepartmental
cooperation in preventing child abduction and recovering abducted children.

Applications for the Return of Children from England & Wales

Although the Hague Conference has a suggested model, there is no specified form for
making an application to a Central Authority under the Convention. The CAU will accept an
incoming application in any form, provided that it contains sufficient information. Requests for
advice and assistance are usually made by telephone or by letter, and sometimes come from or
through a Member of Parliament.

One important feature of how Convention cases are conducted in the United Kingdom is
that the Central Authority does not make the application for return itself. The applicant in all
Convention cases is represented by solicitors and barristers in private practice, not the CAU or
the Lord Chancellor's Department. Solicitors and barnisters, unless instructed privately, are paid
in Convention abduction cases by the Legal Aid Board. In access cases under Article 21 of the
Convention they may be paid either by the Legal Aid Board or the applicant (sce below).

When the CAU receives an application for the return of a child who is in England &
Wales, a solicitor is asked to take on the case and if they accept, a letter is sent certifying that the
applicant is eligible for free legal aid. The solicitor is then responsible for making the
application for legal aid, for taking the applicant's (now his client's) instructions, assembling the
evidence, if necessary with help from the CAU, and filing affidavits of fact and about foreign
law. He will also instruct a barrister and attend the hearing.

4-82




All incoming cases are dealt with in London by a High Court judge of Family Division.
The Clerk of the Rules ensures that they are listed for hearing very quickly -- sometimes in two
days. Rule 6.10 of the Family Proceedings Rules 1991 limits adjournments to a maximum of 21
days, so that the court exercises control over the progress of the case, and the litigants cannot
allow it to "drift".

The applicant's solicitor will often obtain ex parte orders immediately after the issue of
the summons for the return order to protect the child, which may include orders requiring the
surrender of passports, prohibiting the removal of the child from the jurisdiction or a specific
address, or if the whereabouts of the child 1s not known, a seek and find or seek and locate order,
or orders requiring the disclosure of information.

The hearing is what is called "summary", that is, oral evidence is positively discouraged,
and applicants are not normally required to attend.

Procedure on Return Applications

In the case of Re W (Abduction: Procedure) (1995) 1 FLR 878 Mr Justice Wall set out
the procedures to be followed in applications for return orders, which reflect the recent practice
directions for family business and the summary nature of the proceedings. Indexed and
paginated bundles should be produced as should skeleton arguments. If a specific defense is
going to be raised, notice should be given by mentioning it in the affidavits or in a separate
notice.

Outgoing Abduction Cases

When the CAU receives a request for the return of a child from another convention
country (an "outgoing" abduction case), it will discuss the case with the applicant or his solicitor,
ask them to fill in the questionnaire (which broadly follows the model suggested by the Hague
Conference) and make a written statement, if necessary. They will also be asked to provide
copies of any court orders. An application will be sent off, with translations if necessary, to the
Central Authority of the requested state of states. Thereafter, the CAU will monitor the progress
of the case, liaise with the Central Authority of the requested state and the applicant, give advice
about English law and do all that it can to help to bring the case to a successful conclusion.

Access Cases (Article 21)

In Re G (a Minor) (Hague Convention: Access) [1993] 1 FLR 669 The Court of Appeal
held that Article 21 of the Hague Convention confers no jurisdiction to determine issues or make
orders and, therefore, those wishing to exercise rights of access must apply for a "contact order"
under section 8 of Children Act 1989. A circular dated the 5th March, 1993 (reported at [1993] 1
FLR 804) explains that the duty of the CAU in such cases is to find solicitors who are willing to
act for the applicant and apply for legal aid (see below). Once solicitors have accepted an
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applicant's instructions, they will regard him as their client, and carry on with the case as if it
were any other application for contact under the Children Act 1989. Although it is possible to
make an application for contact to any level of court that can deal with family proceedings -- that
is, the Family Proceedings Court (Magistrates' Court), the County Court or the High Court, it 1s
generally accepted that, because of their substantial foreign element, contact applications arising
from Article 21 should be heard and determined in the High Court.

Legal Aid in the United Kingdom

The United Kingdom has made a reservation under Article 42 of the Hague Convention
in relation to Article 26, but free legal aid (that is not subject to means and merits tests) is
available to applicants seeking the return of a child under Articles 3 & 8 [see Civil Legal Aid
(General) Regulations 1989 Regulations 13 &14].

Legal aid is available for those seeking to organize or secure effective rights of access by
way of an application for an order under section 8 of the Children Act 1989, but subject to a
"means and merits" test.

Applications for Legal Aid by Non-UK Residents

Inquiries and applications about legal aid for those not resident in the United Kingdom
should be made to the London office of the Legal Aid Board at 29/37 Red Lion Street, London
WCIR 4PP.
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Selected Good Practices from Canada

"

“There is more than one way to skin a cat.
Sergeant John W. Oliver
Missing Children’s Registry
Royal Canadian Mounted Police

¢ Monitor points of arrival and departure.

¢ Promptly enter the child in CPIC and NCIC.

¢ Coordinate with other agencies in both countries.

¢ Coordinate with Central Authorities on location of child. |
¢ Promote communication with nonprofit organizations.

¢ Get support from airline industry.

¢ Use diplomatic pressure in non-Hague cases.

Background

Canada’s Missing Children’s Registry (MCR) is a special unit of the Royal Canadian
Mounted Police. Established in 1986, the Missing Children’s Registry was given the mandate to
assist any law enforcement agency to locate and recover a missing child. Also, the Missing
Children's Registry is mandated to produce an Annual Report on Canada's Missing Children.
This report is released to the Canadian public to keep them aware of the numbers of missing
children cased being reported to Canadian police.

The Missing Children's Registry is a member of a program called "our missing children".
This program is composed of officials of four Canadian Government Departments, the Royal
Canadian Mounted Police, Missing Children's Registry, the Department of Revenue (Customs),
the Department of Citizenship & Immigration and the Department of Foreign Affairs and
International Trade. This organization 1s committed to locating and returning missing and
abducted children to their proper guardian. (This section is based on an interview by Linda
Girdner with Sergeant John W. Oliver, Missing Children's Registry, Royal Canadian Mounted
Police.)
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Monitor points of arrival and departure.

Travelers can freely exit both the U.S. and Canada. Although this is an essential freedom,
it means that systems are not in place to stop abductors and their children from leaving the
country. It is the act of entering either country from any other country that is a controlled
process requiring proper identification and papers. Cooperation between the U.S. and Canada at
their borders is then essential for being able to forestall international abductions between these
two countries.

"Our missing children" is an innovative program to identify possible abductors and their
children who are attempting to enter Canada. All Canadian Customs and Immigration officers
have received special training to identify an abduction in progress, not only at airports, but also at
border crossings.

Many border services in other countries work closely with those involved in"our missing
children." Several countries have sent officials to learn more about "our missing children" as a
possible model that they can use. It is estimated that approximately 600 abductions to Canada
from the U.S. have been prevented since the inception of this program.

The Customs and Immigration officials at border crossings look for specific clues and
characteristics that indicate an international abduction in progress. They already have descriptive
information about missing children and their abducting parents in a number of cases, provided by
MCR. In addition, within minutes they can check descriptions of a suspicious adult and child by
computer with MCR.

Similar to the U.S., law enforcement officers in Canada can only stop someone from
leaving the country if they have a warrant for the abductor’s arrest or a court order to recover the
child. A warrant for the abductor’s arrest does not give law enforcement the authority to recover
the child. For that purpose, they need an apprehension or pick-up order. The apprehension order
enables provisions of the custody order to be enforced, such as prohibiting the parent from
removing the child from the jurisdiction or requiring the other parent’s permission to travel. If
the apprehension order is issued from the court with proper jurisdiction and the information can
get to the RCMP detachment at the airport quickly enough, the RCMP can stop the plane and
pick up the child.

The contact between officers of the Royal Canadian Mounted Police and the U.S.
Immigration and Naturalization Service (USINS) is essential in preventing abductions from
Canada to the U.S. For example, the RCMP officer faxes copies of orders to USINS contacts,
who then issue them quickly to other immigration, customs, and border patrol officers on the
U.S. side.
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Promptly Enter the Child in CPIC and NCIC.

The Canadian equivalent to the National Crime Information Center (NCIC) is the
Canadian Police Information Centre (CPIC). The Missing Children’s Registry has the authority
to enter a child as missing in both the Canadian and the U.S. systems. Although the systems do
interface, American law enforcement officers do not routinely query the CPIC. Therefore, it is
important that the information be on both systems.

In an abduction case from the U.S. to Canada, the Missing Children’s Registry might
receive a call from the National Center for Missing and Exploited Children, for example,
detailing information about a missing child. To prevent delays, the child’s information can be
entered into the NCIC and CPIC and the whereabouts investigated prior to receiving a Hague
application.

Coordinate with other agencies in both countries.

To gain cooperation from USINS to apprehend an abductor who has entered the U.S.
from Canada, the RCMP must convince USINS that the person is fleeing a criminal offense and,
therefore, should be considered an illegal alien. Canadian law enforcement must already have a
criminal charge against the person and a warrant for his or her arrest. This must be accomplished
quickly, so that there 1s a chance to apprehend the abductor when he or she deplanes or is waiting
between flights. Some U.S. Immigration officers accept this as sufficient basis for stopping
someone, whereas others do not. Time is of the essence in these cases. For example, one
parental abductor who landed at LaGuardia Airport was able to escape with the child to the
Caribbean, because the immigration officer wanted to discuss the issue with INS legal consul.

Coordinate with Central Authorities on location of child.

In Canada, each province has a separate Central Authority under the Hague Convention, ‘
which is located in the provincial Attorney General’s office. At the request of the Attorney ‘
General’s office, the Missing Children’s Registry will get involved in a case. This generally is !
when the whereabouts of the child are unknown. Although the Hague application can be filed
without knowing the exact location of the child, the case cannot proceed until the child is found.

To gain cooperation from law enforcement to locate a child in a Hague case, 1t helps to
have the parent’s information on NCIC as well as the child’s. This requires that criminal charges
be filed against the parent. The Hague Convention is a civil remedy and many Canadian judges
frown upon criminal charges being made against a parent in a Hague case. However, some cases
would not be able to proceed to a judicial determination on the return of the child if criminal
charges did not exist to facilitate finding the child. After the child is located, law enforcement
informs the Central Authority. Often the child is picked up at the point when the Hague case is
ready to proceed. The criminal charge may or may not be dropped. If the parent has entered the
country illegally, then dealing with the immigration status is the fastest way to proceed. The
parent and child may be returned without needing a Hague proceeding.
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Promote communication with nonprofit organizations.

The mandate of the Missing Children’s Registry includes communicating with nonprofit
organizations, such as Child Find of Canada. The Missing Children’s Registry has established
specific criteria that nonprofit organizations must meet to be recognized by MCR. One
requirement, for example, is that the organization must provide written recommendation from
local law enforcement. Other criteria include being incorporated as a not for profit organization,
supplying a copy of an annual financial audit, etc. Currently only five organizations fit the
criteria.

The nonprofit organizations play a critical role in staying in communication with the left-
behind parent, which is not the responsibility of the Missing Children’s Registry. The nonprofits
also assist the Missing Children’s Registry in recovery and reunification, so they are a major
partner in the successful transition of the child to the left-behind custodial parent.

Get support from airline industry.

Canadian carriers voluntarily cooperate with the RCMP in providing passenger
information. Up to 24 hours after a flight, airline ticket agents provide the information upon the
request of the investigating officer. After that the passengers’ information is deleted from the
agents’ computers and a court order would be needed to physically search for the tickets.

Canadian air carriers provide free transportation back to Canada for a left-behind parent
or authorized adult and the recovered child from anywhere in the world as long as travel is on
Canadian carriers. International flights can be very expensive and beyond the means of many
parents. This humanitarian act on the part of airline industry speeds the return of many children.

If parents have to wait to raise or obtain the funds for travel to recover their children,
other obstacles could come into play. If the child is still with the abducting parent, that parent
might flee with the child. A child from another country or another state located in an American
state might be placed with the local Department of Social Services (DSS) if there is flight risk or
if the abducting parent is possibly abusive. If the left-behind parent or other authorized adult is
not able to recover the child in a timely way, the child is left longer with strangers, which then
adds to the trauma of the abduction. In addition, after 24 - 48 hours (varying by state), DSS may
be mandated by child protection laws to take custody of the child. This could further delay the
child’s return and reunification. Due to the cooperation of Canadian airlines, Canadian children
can be promptly returned without extra costs.
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Use diplomatic pressure in non-Hague cases.

Canada regularly uses diplomatic representation to seek the return of children who have
been abducted to countries that are not parties to the Hague Convention. The Canadian
counselor officials of the Canadian Embassy will contact their counterparts in the government of
the country to which the Canadian child was abducted to attempt to facilitate the return of the
child to Canada.
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CONCLUSIONS AND RECOMMENDATIONS

International Child Abductors: The Abductor Most Likely to Succeed

Unlike in domestic abductions,' the majority of children who are abducted to or retained
in another country are not recovered. Most are located, but they are not returned. Therefore, the
most important step in addressing the problem of international child abduction is prevention.
However, many of the best preventive measures are ones that must be issued by a judge in a
court order. Judges are often hesitant to place restrictive measures on a parent who has not
abducted a child and may never do so. They certainly do not want to discriminate purely on the
basis of a parent’s country of origin in ordering measures to prevent an abduction or retention.
Judges often are unaware of the frequency of international abduction and the difficulty of
locating and recovering abducted children from other countries. And some naively believe that
the parent before them would not knowingly and willingly defy them by violating the court
order.

But concern about a possible abduction does not begin with the judge. Parents need to be
aware of the risk profiles of abductors and abduction planning activities. Although these
characteristics describe what abductors are like and what they do, the profiles and planning
activities alone cannot predict with certainty that any specific individual will abduct. Despite
this caveat, it is important for parents, who usually know the other parent better than anyone else,
to be aware of “red flags.” If they suspect that their child is at-risk of being abducted by the
other parent, they should share these concerns with their attorney. It is the attorney’s
responsibility to present evidence to the court in support of a request for specific preventive
measures.

'The National Center for Missing and Exploited Children reported that 83.8% of all their
family abduction cases between 1/1/90 and 6/30/98 resulted in the children being recovered.
This is more than twice the recovery rate of international abductions as indicated by the left-
behind parent survey, described in Chapter 2.
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Risk Profiles for Abduction

In a study conducted contemporaneously with this one, researchers sought to identify the
risk factors for abduction. Abductors had three characteristics in common with one another: 1)
they tended to disregard the value of the other parent in the child’s life; 2) they had children who
were young or easily influenced, and 3) most had support from others in carrying out or
continuing the abduction. In that study, parents with ties to another country were identified as
one of six risk profiles of abductors. Other profiles included parents who threatened abduction or
abducted previously, parents who had a fixed belief that the other parent had abused the child and
had support for this belief from others; parents who were sociopathic or paranoid; and parents
who felt disenfranchised from the system, including many impoverished parents, battered
women, and immigrants. Many parents, including those in the international profile, fit more than
one profile.?

Most international abductions from the United States are committed by parents who have
ties to the country to which they abduct the child, as the left-behind parent survey indicated in
Chapter 2. The profile that emerged from the study of risk factors sheds light on the
psychological and family dynamics of many international abductors (Johnston and Girdner,
1998). The breakup of the marriage, often with an American spouse, was experienced as a
painful humiliation for the foreign parents® who abducted. They reached out to their extended
family at a time when they felt very much in need of support and a return to their cultural roots.
They tended to idealize their family and homeland and became critical and disdainful of
American culture, from which they had grown alienated. This strongly polarized view led them
to see much of American culture as asserting a bad influence on their child, whereas their own
culture held the promise of good influences. Taking the child back to their home country
enabled them to reject the child’s dual heritage and gave priority to their culture in the child’s
life. Their family back home often offered to help them and their children emotionally and
financially during this difficult transition in their lives (Johnston and Girdner, 1998).

The risk profile describes the characteristics of many international abductors. Not every
international abductor fits all these criteria, nor are all parents fitting these criteria necessarily
going to abduct. However, caution should be taken if abduction risk appears to exist, especially
if planning activities are also identified.

’For more information about the other risk profiles and promising interventions, see
especially chapters S and 6 of Johnston, J. and Girdner, L. Prevention of Family Abduction
through the Early Identification of Risk Factors, Final Report, Office of Juvenile Justice and
Delinquency Prevention, U.S. Department of Justice, Washington, D.C., pending.

3The term “foreign parent” is used here to refer to parents with ties to the other country,
even if that parent had become a U.S. citizen or held dual citizenship.
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Abduction Planning

In the survey of left-behind parents, we asked them to identify retrospectively the
planning activities engaged. in by the abductor (see Table 23 on page 2-28). To gather further
data on planning activities, we asked several experienced practitioners* to answer a brief
questionnaire.

All of the attorneys were familiar with abduction cases that were preceded by the
abductor making threats to abduct or retain the children. Three-quarters or more of the attorneys
reported that they were familiar with cases that involved the abductor keeping the child late after
a visit prior to the abduction; gathering, destroying or hiding documents; sending money or gifts
to family or friends in the other country to keep for the abductor; and saying he or she wanted the
children to visit relatives in the other country. Between half and three-quarters had seen cases
where the abductor saved money or waited for expected cash prior to abducting; liquidated
assets; quit or changed jobs; moved residence; made a preparatory visit to the other country;
received visits from family or friends from the other country; and applied for a visa or passport
for the child from the U.S. State Department or the embassy of the other country. Less common
in their experience were parents who made frequent trips to the other country; contacted or joined
a women’s underground or men’s group; changed religton or joined a sect; and had plastic
surgery, grew a beard or otherwise changed appearance.

Some attorneys raised other planning activities undertaken by abductors. Some were
behaviors relating to the legal system, such as abductors dropping their attorneys and going pro
se; defying court orders; making themselves unavailable for service of process; and testing the
“system” to see how far they can go. Others brought up financial strategies, such as emptying
bank accounts; fraudulently running up bills; and diverting funds for several years. Additional
strategies mentioned by the attorneys included the abductor changing his or her name; obtaining
multiple passports; renting property in the other country; forging documents in anticipation (such
as passports and a travel agreement between the parents); notifying employer of sabbatical or
leave of absence; planning a “family trip” for extended visit to the other country; and frequently
telephoning family in the other country. Finally, behaviors some mentioned as additional
indicators include general obnoxiousness; stalking or conducting surveillance on the other
parent; harassing the other parent through phone calls or letters; enlisting the children in fooling
the left-behind parent; trying to raise issues of sexual or physical abuse in the custody matter to
justify the abduction; and using a pretext of reconciliation.

“This component was added late in the research project. The samples were kept very
small (seven domestic relations attorneys and five prosecuting attorneys), so as not to require a
review by the Office of Management and Budget of the data collection instrument. Such a
review could not have been accomplished within the time frame of the project. Although the
samples are tiny, respondents were basing their answers on their caseloads that together exceed
the sample size of the left-behind parent survey. Still these findings should be considered
exploratory in nature.
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When asked which planning activities they found most common, the top three were
keeping the child late after a visit prior to the abduction; making threats to abduct or retain the
child; and applying for a visa or passport for the child from the State Department. The most
reliable indicators of an abduction being planned, according to these attorneys, are the abductor
making threats to abduct or retain the children; applying for a visa or passport for the child from
the State Department; liquidating assets; sending money or goods to family and friends to keep
for the abductor; and saying they wanted the children to visit the relatives in the other country.

How do the responses of these few civil and criminal attorneys compare with those of the
left-behind parents themselves? Certainly, threats are an important indicator. Four-fifths of the
left-behind parents reported that the abductor had threatened that they would never see the child
again. According to the left-behind parents, other common actions taken by the abductor in
planning the abduction were saving money or waiting for an expected cash payment; gathering,
destroying, or hiding legal documents and records (e.g. birth certificates, passports); and
liquidating assets.

Attorneys and judges need to do a better job at helping parents protect their children from
abduction. They need to take threats of abduction seriously, recognize the risk profiles of
abductors, and the activities that often are involved in abduction planning. There is no
instrument that will predict with certainty that a parent will abduct, just as there are no easy
reliable checklists for determining the best interests of the child. However, when the abduction
is likely to be to another country, the stakes are extremely high. If abduction risk exists and the
likelihood of a recovery is not good, then preventive measures are indicated. If the likelihood of
recovery is very good, then perhaps restrictive preventive measures are not as vital unless the
abduction risk is very high. But, right now, there are very few places in the world where the
likelihood of a prompt recovery is good, even from most Hague countries.
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Recommendations

Judges Should Order Preventive Measures Routinely and Vary More Restrictive Measures
Depending on the Level of Risk and the Likelihood of Recovery

Specific recommendations to judges regarding prevention include:

In the custody order specify that the child cannot be removed from the state or country
without authorization.

Prevent issuance of the child's passport or require that the parent's and child's passports be
surrendered.

Order the at-risk parent to post a bond which would be released to the left-behind parent
in the event of an abduction.

Order supervised visitation and/or no overnights with the child to reduce flight risk.

Condition visitation or travel with the child to another country on the at-risk parent
obtaining a “mirror” order from the foreign court, enforceable in that country, which
parallels the provisions of the U.S. order.

Order the parents to counseling or mediation with someone who can help them address,
in a culturally sensitive way, the issues raised by the ending of their marriage, their
child’s mixed cultural heritage, and how to parent from two households, perhaps at great
distances from one another.

Professionals Handling Parental Abduction Cases Should Receive Further Training

Specific education and training recommendations include:

Training for law enforcement and prosecutors regarding immediate action required to be
taken in cases of suspected international child abduction (e.g., entry into NCIC, U.F.A.P.
warrant issuance, Hague application, contacting State Missing Children's Clearinghouse).
This should include training to all “front line” personnel, including patrol officers,
support staff and investigators.

Training for judges and attorneys regarding preventive measures which can be taken in
cases where parental abduction is feared (e.g., supervised visitation, bonds), and
guidelines to encourage issuing prompt and enforceable custody and visitation orders and
include warnings that violation of the order may be a criminal offense and punishable by
imprisonment.






Judicial training in all Hague countries regarding the implementation of the Hague
Convention on the Civil Aspects of International Child Abduction, as well as other inter-
country agreements regarding child custody.

Also recommended is in-depth training for all professionals which highlights:

. the widespread nature of the problem of parental abduction;

. the specific difficulties faced in recovering children in cases of international
abduction;

. the devastating impact that the abduction can have on the child; and

. maintaining supportive contact with left-behind parents.

Professionals who could benefit from training include law enforcement and prosecutors
(local, state and federal), attorneys, judges, government agency personnel (schools, child
protective services, missing children’s clearinghouses, U.S. Department of State, U.S.
Immigration and Naturalization Service, U.S. Customs), family service and missing
children’s organizations.

Where possible, training curricula should incorporate the experiences of left-behind
parents, both as writers and presenters.

Changes Should be Made to Improve the Efficacy of the Hague Convention on the Civil
Aspects of International Child Abduction across Countries

Recommendations include the following:

Issues relating to the lack of efficacy and uniformity should be raised at the next special
meeting of party countries at the Hague.

A multinational nongovernmental group, including parents, attorneys, researchers, and
missing children’s organizations, should be convened to discuss problems with the Hague
Convention and how to overcome them.?

Two-thirds of Central Authorities are located in Departments of Justice and have at least
one attorney on staff. Other countries should consider this model. '

5This idea originated with Lady Catherine Meyer and is being implemented by her in

cooperation with the National Center for Missing and Exploited Children. The first meeting is
planned for September 15-16, 1998 in Washington, D.C.
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u Current efforts to educate attorneys and judges and to recruit pro bono attorneys in the
U.S. are piecemeal solutions without long-term benefits. The U.S. should consolidate
Hague proceedings in one location before a knowledgeable judiciary with representation
provided to left-behind parents by an experienced panel of attorneys, similar to the United
Kingdom model. Alternatively, United States Attorneys (i.e., federal prosecutors) could
be authorized to file Hague return petitions in federal courts. These changes would
expedite Hague proceedings, result in more uniform decisionmaking, and increase the
prompt return of children abducted to or retained in the U.S.

. Other countries should consider similar models to the United Kingdom's. Consolidating
cases in a centralized location can help prevent local bias and allow decisions to be made
by judges with experience in Hague cases. This will also alleviate the problem of Hague
cases being treated as custody cases by inexperienced local judges.

The U.S. Department of State, Office of Children’s Issues should do a better job in assisting
left-behind parents to bring abducted children home from both Hague and non-Hague
countries.

Dissatisfaction with the performance of the U.S. Department of State, Office of
Children’s Issues was expressed by many left-behind parents as well as a number of
professionals in the field of missing children. Many of their complaints related to the
functioning of the office. Recommendations that may improve performance include:

u Make the Director of the Office of Children’s Issues a nonrotating foreign or civil service
position rather than a rotating position. With a new director every two years there is a
high learning curve and a small window of opportunity to advocate for the resources
needed for the office and to make the changes in staff responsibilities necessary for
improving performance.®

= Increase the number of personnel’ to ensure a better staff-to-case ratio; train staff to be
more pro-active in cases; provide more direct access for parents to caseworkers (less
voice mail); and institute procedures requiring increased periodic contact (initiated by
State Department personnel) between staff and the left-behind parent. Consider inviting
former left-behind parents to brief staff on the type of contact that would be helpful.

This is not a criticism of any individual director. Each has worked hard to make
headway during their term. It is the structure of the position and its short-term nature that works
as a barrier to greater progress.

"More hiring of staff is expected, due to the expansion of responsibilities of the U.S.
Central Authority once the Hague Convention on Intercountry Adoption is enacted. 1t is not
known, however, how this will impact the attention given to parental abduction cases.
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Serious consideration should be given to transferring the full responsibilities of the U.S.
Central Authority under the Hague Convention to the U.S. Department of Justice. This
would be in line with the majority of other Central Authorities. The U.S. Department of
Justice could allocate direct case management of both incoming and outgoing cases
(Hague and Non-Hague) to the National Center for Missing and Exploited Children
(NCMEQC), as the State Department currently does with incoming Hague cases. Such a
change would result in a more child-focused advocacy approach which would be
consistent with the mission of the Missing Children’s Program in the U.S. Department of
Justice and NCMEC, but which sometimes appears inconsistent with State Department’s
diplomatic mission.

Make efforts to recruit foreign diplomatic personnel (from foreign embassies in
Washington, D.C.) to serve on an informal “working group” committed to overcoming
barriers which prevent the resolution of these cases and encourage foreign-based U.S.
diplomats to establish similar informal groups in other countries, especially those with
high numbers of abductions from or to the United States;

Continue efforts to increase the number of party countries to the Hague Convention on
the Civil Aspects of International Child Abduction.

Be more willing to use diplomatic pressure or extradition to resolve abduction cases,
particularly in non-Hague cases and Hague cases from countries from which there are few
returns.

Parents should be better assisted in finding low-cost translation services for the
documents accompanying their Hague application or foreign court proceeding.

Parents Should Have Access to Affordable Attorneys and Advocates

The cost of attorneys (both in the U.S. and in foreign countries) was extremely high for

most parents. Very few had access to free legal assistance, either in the U.S. or the foreign
country. Recommendations include:

Establish or expand pro bono and legal services programs for parents in cases of
international child abduction;

Use volunteers from Court Appointed Special Advocate (CASA) programs (or similar
child advocacy programs) to work with state clearinghouses and nonprofit organizations
to assist left-behind parent in accessing services and communicating with law
enforcement, prosecutors and others. These volunteer advocates would also work to
ensure services for the child after reunification.
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Continue support of the existing International Child Abduction Attorney Network
(ICAAN), but expand its membership to attorneys in other countries, so that parents in
both incoming and outgoing cases can receive pro bono or low cost legal representation.

Cooperation Across Agencies and Borders Should be Increased

The return of a child in a case of international parental abduction requires a high level of

cooperation among different government agencies and organizations (police, courts, social
services, foreign relations), as well as among different governments themselves. To enhance this
cooperation, the following efforts should be continued or considered:

Enhance the inter-agency cooperative effort among those agencies frequently involved in
cases of international child abduction. Currently, an International Parental Abduction
Subcommittee Task Force exists with representatives from the Department of Justice
(Criminal Division, Office of International Affairs; Immigration and Naturalization
Service; Executive Office of the U.S. Attorneys; INTERPOL; OJJIDP; FBI (including
Legates, Special Investigations and Initiatives Unit); Department of State (Office of
Children's Issues; Overseas Citizens Services; Legal Adviser-L/LEI); and Department of
Treasury (U.S. Customs).® This task force is responsible for identifying problems and
working toward solutions.

Arrange for certain state offices that are working well with neighboring countries to be
the designated agency to handle all cases with that country.’ This would centralize
knowledge and expertise, build on existing relationships with foreign counterparts, and
more efficiently secure the return of children to and from those countries. The California
Deputy Attorney General’s Office in San Diego (see pages 4-36 to 4-44) could be
assigned cases between the U.S. and Mexico and the New York State Missing and
Exploited Children’s Clearinghouse (see pages 4-14 to 4-24) could handle cases between
the U.S. and Canada. Such an expansion of caseload would also require commensurate
funding increases.

¥The Subcommittee on International Child Abduction of the Federal Task Force oh

Missing and Exploited Children submitted its report to the Attorney General in April 1999. An

interagency working group, along with a policy group consisting of high-level representatives of

the State and Justice Departments, will continue efforts, begun by the Subcommittee, to improve

federal responses to international child abduction.

°This recommendation was offered by Patricia Hoff, Esq., legal consultant to the project.
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Some Existing Laws and Procedures Should be Changed

A number of current regulations create obstacles which make the location and recovery of
abducted children very difficult, and in some cases make the abduction easier to accomplish.
Changes which are recommended to these current laws include:

n Revision of existing U.S. departure regulations to require that adults accompanying
minors exiting the country must show proof of permission from all parents or guardians;
or a valid court order indicating that they alone can give permission.

u Changes in current rules regarding issuance of passports to minors to require that all
parents or guardians give permission, unless a current court order specifies that
permission of only one parent is required.

Support Groups and Networking Opportunities for Parents Should be Created

Numerous left-behind parents reported feeling isolated. Other parents were interested in
providing help to other left-behind parents. Recommendations include:

u Establishment or expansion of national, regional and local support networks for parents
who are left-behind in cases of parental abduction. These efforts could include:

. A “buddy” program which pairs a parent whose child was previously abducted
(and may or may not have yet been recovered) with a parent whose child has

recently been abducted to the same country;

. Support groups for parents who have children abducted to the same country or
countries (e.g., Hague countries; Islamic countries).

. An Internet Listserve for left-behind parents.
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