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LAW, MENTAL.DISOR.DERS AND..LHE
JUWZE1¢T1J§~PB‘JCHES%?%mﬁﬂﬁﬁﬁﬁﬁﬁgllwm ; 8 ) 1. The Child Guidance Clinic model of referral for diagnosis of alleged
) ' a4 S delinguents who may be emotionally disturbed, studied in the District of
Samuel Dash, et al 3 R  Columbia Juvenile Court in 1969, does not provide effective screening nor
. i - does this process meet the special needs of the juvenile because: (a) there
Research Foundation of the Bar Association 3 4 i is a wide variability and informality in detection of emotional distur-
of the District of Columbia : o * bance by probation officers who initiate most referrals; (b) the bulk of
vy the questions asked of the clinic are diagnostic and general and probation
: officers indicate that they do not know how to frame gquestions to obtain

§%%~ : ' "4&&} 3 v more comprehensive answers; (c¢) the clinic reports usually give routine

it

4 e A Significant Findings , ‘ 5

im0 s et _—
CASLHY

S e

~answers to theseroutine guestions in written form and contain recom-
" mendations which often can't be implemented.

¢

b i

{
i .
% 2. A complete psychological evaluaticon of a sample of probationers com-
) o 7 ; parable in age, scx, and type of offense to the Juvenile Court of the
! ¢¢ﬂ “§§§ ; o . District of Columbia caseload of. probationers not referred to the Clinic
R A revealed evidence of severe retardation, brain damage, critical identity

Prepared for: problems and numerous other indices of emotional disturbance. This evi-

" dence, as well as the deficient screening, suggest that at least 50% of -
4 the youngsters who come before the juvenile court are emotionally dis-

3 B ’ turbed, and that in 20-25% of that group the disturbance is of severe

! ' proporticons.

. Social and Rehabilitaiion Service

December 1971
g T 3. Juveniles courts are identifying children who are blameworthy so con-

] ;

; o cepts from the criminal law such as competency to stand trial and the

4 i _ insanity defense should be used to remove juveniles without the regquired
‘ mental or emotional capabilities from the juvenile correctional process

. y 4. Emotionally disturbed juveniles need and are entitled to counsel from
i IR the moment they are taken into custody until the juvenile court ceases
G to have jurisdiction.
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.g ~ DISTRIBUTED BY: e v . 5. In accordance with the juvenile justice system's responsibility to
: X A develop a comprehensive system to refer out the severely disturbed juve-
\%Qy“-&~ = g "nile and to provide therapeutic rehabilitation for the large numbers of
' | emotionally disturbed juveniles retained within the system, a model is
W f ] s recommended based on the creat%on of a poligyfmakingt teaching and Fesearch
v Mational Toehoinsl tnfarmetion Servi ] 5 ¢linic available for consultation at all critical points in a juvenile —
’ : '“*“ﬁm'gﬁﬁ%iﬂ*&§MJﬁzjﬁ¥m@ : R proceeding and a reorganized probation department which screens for emo~ #°
v . 8. S. BEPROTIIERT gf CEIIERSE T TR tional disturbance at intake, classifies each juvenile for an individ-
9255 Port Royal Road, Springfield Va. 22151 S BRI ~ ualized disposition and matches the delinguent with a probation officer
' o who indicates & potential for working with this type of delinguent.
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ABSTRACT

This report examined the effectiveness of the juvenile court's
system for detecting and its legal philosophy for handling allegedly
delinquent juveniles who 'may be emotionally disturbed.  Studies of the
May-December 1969 referrals to the Child Guidance Clinic of the District
of Columbia Juvenile Court, an analysis of a sample of children not
referred, and interviews with D.C. and other probation officers reveal:
1) there is no clear understanding of emotional disturbance or consistant
program for its detection within the court; 2) most questions asked of
the clinic are diagnostic and general and produce stereotyped and unim-
plementable reports; 3) the referral process does not detect much severe
emotional disorder and organic pathology in the juvenile court population.

A reexamination of the parens patriae philosophy of the juvenile
court in the light of constitutioral reguirements indicates that incom-
petency to stand trial and the infancy and insanity defenses can be used
to avoid delinguency adjudication for juveniles of limited mental or
emotional capacity. A survey of attorneys for such children reveals their
acceptance of the utilization of incompetency and insanity but few attor-

" .neys see their role in early referral out of the vystem of emotionally

Gisturbed juveniles or development axd follow-up of treatment plans for
juvenilzs within the system. When treatment is not forthcoming, the con-

stitution, statutes and case law entitle the juvenile to a right to treat-
ment. :

A model, implementing the juvenile court's responsibility to refer
out and to rehabilitate the emotionally disturbed, is recommended provid-
ing for screening for emotional disturbance at intake, classification for
individualized dispositions and matching of each delinquent with his pro-
bation officer. The clinie would emerge as a policy~-making, supervising,
teaching, research and evaluation unit available for consultation in
juvenile proceedings.

.
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This project on the detection and processing by juvenile courts,
particularly that of the District of Columbia, of allegedly delinquent
juveniles who are also emotionally disturbed was supported by a Ffive-
year programmatic grant from the Division of Child Welfare Research and
Demonstrations Grants Program of the Department of Health, Education,
and Welfare.

This final report is the work of the last two year phase of the L
grant, conducted under the auspices of the Research Foundation of the
Bar Association of the District of Columbia, with the cooperation and
support of the Institute of Criminal Liaw and Procedure of Georgetown
University Law Center. The project staff for this final report was:

Project Director: Professor Samuel Dash¥®

Project Co-Director: Alice Brandeis Popkin
. Brincipal Clinical Investigator: Dr. Walter Shorr
Research Attorney: Freda Lippert
Research 2Zssistants Jeffrey A. Keiter
Senior Consultant: Helen Witmer ’
Administrative Assistant: Betsy Barnett

YT T TR

on "The Right to Treatment and the kight “reatment” held at Georgetown

: University, Washington, D,C., April 30, 1971. This conference was also
funded under this grant and providad an opportunity to present papers on
related topics and to discuss the conclusions of this project with
selected professionals involved in juvenile court work.

During the first three years of the grant the project was under the
superviasion of the Committee on Laws Pertaining to Mental Disorders of
the Judicial Conference of the District of Columbia Circuit. The work
of the project during this period formed the basis of reports and
recommendations of the Committee to the Judicial Conference at its
§ annual meetings. These reports and reccmmendations, which were approved
by the Judicial Conference, have previously been submitted to the
Department of Health, Education and Welfare and are listed in Appen-

dix C. The staff of the Committee on Laws Pertaining to Mental Disorders
which worked on the project during this initial period included:

Director, Institute of Criminal Law and Procedure, Georgetown
University Law Center.
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I. INTRODUCTION

The proceséing by juvenile courts, particularly that of the District
of Columbia, of allegedly delinquent juveniles who are also emotionally
disturbed has been the focus of a series of different studies by this
research proizct.

It is not surprising that the generally :ecognized failure of the
juvenile system to rehabilitate delinguent youth is true also of these
youth who 2ze in addition emotionally disturbed. The increasing inci-
dence of mental disorders manifested by youth in ;enerai as well as the
heightened level of juvenile crime have overtaxed the limitéd resources
of the juvenile court.

The failure of the juvenile court's treatment of emotionally dis-
turbed delinguents reflects two basic difficulties: The first is the
juvenile court's legal view of emoticnal disorder, and the second is the
system utilized by the court for screening the emotionally disturbed.

The theory behind the juvénile court's handling of the mental dis-
order of a child is that his mental condition is just one more factor to
be considered in working out the individualized treatment of a delin-
guent at disposition. The concept of the juvenile court was that a child
who broke the law should be dealt with not as a criminal but under the

parens patriae power of the state, as a child who needed care, educatiocn,

and protection. Under this rehabilitative theory, there was no need for

a special reference {»> the mentally ill child.
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The theory of the juvenile couirt'that emotional disturbance is
handled at disposition has hampered the recognition of the responsikility
of the court to refer egotianally disturbed juveniles for treatment out
of the system at the earliest possible moment or to provide treatment
within gﬁe system. In reality, an individualized treatment plan for an
emotionally disturbed juwvenile is rarely made at disposition or followed-
up to completion.

Juvenile courts have assumed that they possess an effective method
of detecting mental illness. By ana large, juvenile courts use the child
guidance model of referral for diagncsis and have established liaisons
with mental health specialists. The time consuming and expensive process
of referral is not an effective screening process. . It does not detect
mentally ill juveniles nor does it provide recommendations which can be
utilized. |

This project conducted a series of séudies initiated in 1969 whigh
explore the referral for recommendaticns of the Child Guidance Clinic of
the then Distric; of Columbia Juvenile Court. The first three studies
are dealt with in Chapter II which concerns the Child Guidance Clin:c.

The first study dealt Qith the referéal source. Questions about emotional
disturbance are most likely tc be raised by the social work staff and
directed to the Child Guidance‘clinic, in the form of a clinical raferral.
All of the referrals received by the Cﬁild Cuidance Clinic of the juve—
This analysis

nile court for the latter half of 1269 were reviewed.

allowed us to discern what percentage of th: total social service stafi
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utilized the Clinic sarvices, as well as the kinds of probationer behavior

which promptes their concern.

The second study relating to Child Guidance dealt with the questions
raised by the social service staff at the time of referral to the child
Guidance Clinic. The Focus of this study was to determine the kinds of
psychological consultation probation officers sought in their work with
clients; and what were they trying to find out.

In the third phase of the work on the Child Guidance Clinic, all of
tﬁe psychological reports and the accompanying test data for the 253
youngsters referred in the preceding probation study were reviewed in
detail. Thus, the study attempted to make a decision about the fespon—

siveness of the psychological report. Furthermore we séught to determine

vhether this team of mental health specialists attempted to assist the

nrobation officer articulate his questiorns more clearly.

A fourth study reported on i.i Chapter IXII on the Probation Division
examined the probation officers, by personal interviews, in three major
cities in depth. The focus of the interview was to assess (1) their
level of experience, (2) the degree to which they seemed able to determine
clues or signs of mental illness ip their probationers, and (3} what

additional skills or training the prokation officers felt would enhance

their role., .-

The fifth study, reported on in Chapter IV as A Psychological4portraitf

examined a group of probationers whose age, sex, and offense were charac-

teristic of the juvenile court population, but who were not referred for
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evaluation to the Child Guidance Clinic. Our purpose was to determine
if their psychological protocols reflected evidence of emotional dis-—
turbance which was neglected during the probation process. The results
of all these studies suggest that unless a delinquent manifests severely
disturbed pathology, he will find himself part of the court's caseload,

Chapter V presents a model for screening and rehabilitation which
will help the juvenile court to meet its’responsibility to detect and to
treat the emotionally disturbed delinguent.

The project has also exawined legal problems raised by the emotion-
alrgwdisturbed delinquent in juvenile court. In the first instance,
concepts which limi%* the application of the criminal law to mentally ill

children and could have a place in limiting and defining the jurisdiction

of the juvenile court were considered. ¢hépter VI explains the possible

~uses of such criminal law ideas as incompetency to stand trial, the insan-

ity defeuse, intent and the infancy defense in creating a fair juvenile
justice system.

The attorney's role for the emotionally disturbed child from arrest
to disposition is examined in Cﬁapter VITI. 'A survey for attorneys con-
ducted by this projeét, adds relevant information to this chapter on how
lawyers deal with their emotionally disturbed juvenile clients.

The legal considerations in psychiatrié examinations are analysed in

Chapter VIII.

The right to treatment as applied to juveniles is discussed in

Chapter IX.
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A

utilized the Clinic services, as well as the kinds of probationer behavior
which prompted their concern.

The second study relating to Child Guidance dealt with the guestions
raised by the social service staff at the tire of referral to the Child
Guidance Clinic. The focus of this study was to determine the kinds of
psychological consultation probatiun officers sought in their work with !
clients; and what were they trying to find ogt. . o %

In the third phase of the work on the Child Guidance Clinic, all of ’
the‘psychological reports and the accompanying test data for the 253
youngsters referred in the preceding probation study were reviewed in
detail.

Thus, the study attempted to make a decision about the respons

siveness of the psychological report. Furthermore we sought to determine

b e

whether this team of mental health specialists attempted to assist the
probation officer articulate his .questions more clearly.

A fourth.study reported on in Chapter IIT on the Probation Division
examined the probation officers,kby personal interviews, in three\major
cities in depth. The focus of the interview was to assess (1) their

level of experience, (2) the degree to which they seemed able to determine

clues or signs of mental illness in their probationers, and (3) what
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additional skills or training the probation officers felt would enhance

their role..
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The fifth study, reported on in Chapter IV as A Psychological Portrast,
o -
examined a group of probationers whose age, sex, and offense were charac-

teristic of the juvenile court population,jbut who were not referred for
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evaluation to the Child Guidance Clinic. Our purpose was to determine . v \\
if their psychological protocols reflected evidence of emotional dis- )

turbance which was neglected duripg the probation process. The results
of all these studies suggest that unless a delinquent manifests severely
disturbed pathology, he will £ind himself part of the court's caseload.
Chapter V presents a model for screening and rehabilitation which
will help the juvenile court to meet its responsibility to detect and to
treat the emotionally disturbed delinquent.
The project has also examined legal problems raised by the emotion-
ally disturbed delinguent in juvenile court. 1In the first iﬁstance, PR
concepts which limit the application of the criminal law to mentally ill ¢

children and could have a place in limiting and defining the jurisdiction

of the juvenile court were considered. -Chapter VI explains the possible

- uses of such criminal law ideas as incompetency to stand trial, the insan-

ity defelise, intent and the infancy deﬁense in creating a fair juvenile
justice.system.

The attorneyfs role for the emotiohally disturbed child from arrest
to disposition: is examined in Chaptér VII. & survey for attorneys con-
ducted by this project, adds relevant information to this chapter on how
lawyers. deal with their emotionally disturbed juvenile clients.

The legal’considerations in psychiatric examinations are_analysed in
Chaptex VIII.

The right to treatment as applied to juveniles is discussed in

Chapter. IX.
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. To provide a proper perspective on how the present juvenile court
\ s v R . L - . ik
\< system deals with mentally ill children, a brief history of how the ori-
LN . ’ :
! ginal juvenile court structure viewed such children is included as Chapter
. ,
2. /
/ X,
The creation of psychiatrics services for juvenile courts and some

o of their history is outlined in Chapter XI.

@hf Finally some conclusions and recommendations growing out of all the
0

jf K various phases of our work are drawn together in the Summary, Conclusions
3 /

e ; . .

(3V and Recommendations contained in Chapter XII.

RS . ‘ |
fgﬁo\ . For the purpose of this report we have defined the term “emotional
R ,

Q“,f disturbance" in its broadest sense to include all forms of mental illness
B4 A 4
. or disability, ranging from overt psychoses to transient situtional dis-
o turbances. The definitions of emotional disorders for children and
’ adolescents are less precise as a result of the ongoing personality deve-

. ! lopmen: and emotional growth which cccur during these years. ' These are

% emotional crit s associated with various stages of a youth's development,

2 , , ‘ ‘
! but the. severity of these crises allows the clinician to make gualitative
I . o ‘ ) : ] .

/ . judgments. Within the broad framework of the term, emotional disturbance,
I3 ’\r . - . i R . . -

2 we are really discussing the particular symptoms which characterize a

‘ * child's adgustment to his environment. Some of the judgments resulting
. N in a‘label of emotional disturbance have to do with the intensity of these
o ‘ symptoms, and include assessment «f the child's affect as well as his
Y, behavior. Do the symptoms intrude on a child's functioning?  Are they
A . R . . . .
. g . , ; = :
L productive or destructive? Do the symptoms. interfere with the child's
i ot .

o o o . ' o . V. )

e o W " 3 . R . ; o :
T z".i"; &

g

o Dok Ao 2y AR A o e B

[

R RN LT, NITIAY

IR oreT (SR W (D)

s

R2TTY

.
ao b

R

T e L B S

ability to relate to other people? 1Is he éxcessively withdrawn, exces-
gively aggressive, etc? This report deals with the system for processing
and the philosophy for handling the alleged delinguents who may be emo-~

tionally disturbed within this definition.
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4 o . g essential factor in treatment. However, treatment per se was'to be . i \f?
, II. THE CHILD GUIDANCE CLINIC: i . AR
. g . C . B PR

e v 3. undartaken by othar social agencies. . ! E N

i; An Assessment of the Diagnoatie Process . ¥ BN

C TS The District of Columbia Child Guidance Clinic has grown with the g

. SE .
e The current research sought to explore the functioning of a Juve- B B court. it began with % psychologist. The current staff consists of R
N « ; .. - B B .

Lo, nile Court Child Guidance Clinic in considerable detail.. The basic ; c Aok four psychologists and a clinical aid who serves as receptionist and B

Yf'.' concern was to assess the effectiveness with which this clinic serves ‘ b secretary. The Chief Psychologist and one of his staff possess a ;_:\;_
hela ‘ : R 100\ "y

: 4l : ! CUE . . . e

S&\ the Court and its juvenile population. Several studies, each an i e Ph.D. The third staff member is currently engaged in a doctoral pro- i 00
Ysi outgrowth of the major issue, will be reported upon in the ensuing S S 1*1f' gram. The fourth staff member holds a Master's degree, with additional ::C; {
S TR IR S L : e

oo . R . . . . N H 3 i i .. L. ) PO
A pages. The diagnostic model upon which c¢linics of thig type have : SR S graduate work and clinical training. ;-_-,?
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-{‘ traditionally operated will he reviewed in its various functions, and % A I The Clinic is housed within the judicial compléx, in proximity to o
* LI 4 i ] o s
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,u\-" the juveniles who were served by the Clinic will be described. The DR v the courtroom ard probation staff. The offices are private, and Lo
Ly ' . ) ) o . EREA B . ' ' . ‘ . Py
N centent of the psychological evaluation performed at the Clinic will : o K readily lend themselves to the confidential setting vequired for an : R
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SN be reviewed, and some judgments regarding the degree to which these [T AR “evaluation. ' '

' . evaluations respond to referral guestions will be attempted. The . While there have been slight modifications in role as the director- .
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D ' Clinic's actual 'and potential role as a mental health consultant will kS R ship of the Clinic and the Court's judges have varied, the psychological Y
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oty also be discussed. : _ O SR | Sy or diagnostic evaluation has remained the major function of the clinic. B

: ; , : R S g 3 .

. . E P-4 A 1 . . o

I ’,’: “d ]

A A. Development I . ' A RV The bulk of thne Clinic's time and resources are reserved for evaluations, N,
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ﬁ\ s The Child Guidance Clinic of the Juvenile Court under review was P R | ~and this is the function attributed to the Clinic by other court personnel. 1o
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RN S standing the motivation for delinguent behavior, and the implicit wish : 1/ Throughout this study, the word "treatment"” is used to refer to L ;\{ ){
B . ' . o - T ! efforts at intervention intended to improve and cure problem behavior. R
L to rehabilitate the young offender. Precedents for the District of i : ST
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U : Columbia Juvenile Court clinie were available in Boston and Chicago.. ; ; -
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B.

The Referral Process

The Clinic receives referrals via the telephone or by direct

'“-'fj‘ probation officer contact. All referrals must be accompanied by the
referral form which is included in Appendix A. fhe referral form
o ‘ regquests demographic data, such as birthdate, sex, school experience,
offenses, previous testing, etc. There is a large blgnk area on the
referral form which provides space for detailed referral questions,
g and an inquiry as to whether a conference is desired in addition to

a written report.
. In most cases, a social history is submitted as part of the referral.
S The completeness of the sccial history varies considerably with the
:\jﬂ  . circumstances at intake, the length df time the case has beén active,
and the nature of the youth's offense. There appears to be a greater
eff>rt to obtain more complete social data in waiver cases, homicides,
e and other serious charges. Additional factors appear related to the
;\, ' gkill and orientation of the social service officer preparing the report,
:if’“ as well’as the frequency with which a case has been tfansferred from one
%-‘ » staff member to another.
,‘ , Within the current framework of the Court, referrals are maybé made
by the social.work staff at intake or during the course of probatioh. A
v referral may be prompted by the yoﬁth's behavior duxing an interview, the

nature of his crime, or factors which emerge from the social history.

Referrals are also generated by the judge, as he hears a case, or by thé
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defense attorney. As probation continues, critical questions such as
terminating probaticn, poor responsiveness, new offenses, or the need

for additional treatment result in the majority of requests for a psy-

chological evaluation.

In 1969, 510 cases were evaluated: in 1970, 630 cases were evaluated.
Nevertheless, there is a waiéing list. At the time the research was
initiated, the clinical aide who schedules appointments reported a delay
As a

of three weeks. kCurrently she reports a delay of one month.

result of administrative changes durihg the past year {(1970-1971) which

made the Juvenile Court part of the Family Division of the Superior

Court of the District of Columbia, there had been an increase in the

number of referrals to the Clinic. The Clinic does attempt to give

emergency referrals priority; and, thus, the waiting list has extended

beyond a month at various points during the course of this research.

C. The Psychological Evaluation

The circumstances preceding a psychological varies with the indivi-

dual youth. If he is residing at home or in a community based facility,

he would arrive for his appointment much as he would to any similax

outpatient clinic. Depending on his age, anxiety, and family circum-

stances, he may be accompanied by an adult guardian. At times his

probation officer may introduce him to the Clinic staff, but this is

generally not so. If a youth is at a detention faeility, supervision L8

e

R
.

ERFR S DR

LWAR T NPT S A

D wete




¥
4
M
-
s
3
b
1
I
!
H
1

ar

SO S

11

more stringent He is accompanied by a guard, a counselor, or Woth  He may
be handcuffed if it is felt that he will attempt elopement or escape.
Obviously these special situational variables cleafly effect conditions
of rapport, motivation, anxiety, and the general validity of the psy-
chological evaluation.

The referrals are assignhed to the Child Guidance Clinic staff on a
rotating basis The evzluation regquires approximately two to four houés
and may be completed in a single session or extend over several sessions
depending on problems of individual ability, rapport, distractability
and fatigue, etc

D.  The Test Battery

In discussions with the four Clinic psychologists during the past
year, and as a result of an intensive review of 253 psychological

+ evaluations completed during a six month study period, the individual

psychological tests most frequently utilized in an evaluation are as

;.,follows: the Wechsler Intelligence Scale for Children, the Rorschach,

~

" the Bender-Gestalt, and projective drawings. Various other tests such
as the Thematic Apperceptiocn Test (T.A.T.), some scales of the Minnesota
Multiphase Personality Inventory (M.M.P.I.), a sentence completion test,

and other visual-motor performance tests are occasionally included in

the evaluation

-

- Suffice it to state briefly that the Wechsler intelligenée scales

are used to obtain a measure of general intelligence or I.Q.  The
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Rorschach test is a complex projective test whose interpretations deal

with perscnality function and conflict. The Bender-Gestalt is a per-

ceptual-motor test and is utilized to detect signg of brain damage and

perceptual-motor dysfunctions. The projective drawings analyze the

subjects' drawings of people and/or a house and tree, aad may be used

to obtain information about body-image, role, and other dimensions

of emotional expression. The T.A.T. is rooted in personality theory

and also attempts to gain insight about personality functioning and
inter-personal expressicn. The M.M.P.I. is a personality inventory
and attempts to highlight personality traits and patterns in order to
make behavioral predictions. In the various sentence cempleticn tests
the examiner geeks to interpret statemente or sentences which the subject
in order to gain insight into

completes, 2motional feelings.-

E. Test Interpretation

It is important to note, even in this brief description of psy-
chological tests, that the degree to which cone may generaliZzZe or interpret
the results of the test varies. The variation may reflect the underlying
validity of the test itself, the accuracy of adm}nistraLion, and the
adheérence to the standardized procedures demanded hy a particular test,

whether or not a complete test is administered, and a host of situational

and subject variables alluded to earlier in this discussion.

F.

Description of “he Client

This aspect of the vesearch is aimed at illuminating the behavior
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f those youths who received a diagnostic evaluaticn. The data includes

demographic material such as age and sex, offense, school involvement,

etc. Some of this information was included along with the referral

questions. Other material has been obtained froi a review of the sccial

history available on each client.

All of the cases referred for psychological evaluation to the Child

Guidance Clinic during the period from May through December of 1969 were

studied. The case material is on file at the Clinic and contains a

referral cheet, a social history, the psychological test data, and written
psychological report. . .

During the period studied, a tota; of 5,659 new juvenile delinguency
cases were referred to the juvenile court. 5,074 were male ond 585 were
female. A breakdown of these figures according to the categories com-
prising thei: specific offenses, as well as their separation according

to sex and age is presented in the table below.
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TABLE I.

14

New Juvenile Delinguency Case Referrals

to D, C.

Tuvenile Court for Study Period¥

BO¥S {5

15,074) GIRLS _ (585) TOTAL
: Under 16 & Under 16 &
Offense Category l6 Over l6 over
I. Acts Against
Persons 826 696 54 32 1,608
II. Acts Against
Property 1,850 1,053 102 88 3,093
III. Acts Against
Public Order 137 269 18 49 473
Iv. Truancy o1 3 6l 1 156
V. Beyond Control 20 33 134 37 284
VI. Others 11 15 6 3 35
TOTAL 3,005 2,069 375 210 5,659

*The study occurred during the months of May thru December 1969.
The figures cited above were obtained from the Quarverly Statistical
Report published by the Juvenile Court of the Districkt of Columbia for

this period of time.

The same periocd of time depictaed in the table above is utilized

for the statistics throughout this section of the report.

The tables

in this section retain the offense¢ category, the sex and age group.
Additional percentage breakdowns are included when appropriate for
clarification or comparison.
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The figures in Table I represent the pattern of offenses committed
by the Juvenile Court population during the. fiscal periods uﬁder review,
The majority of offenses constitute crimes against property, Category
II, and are most fregquently committed by males below the age of 16.

Offenses within the same category (II) committed by males below the

age of 16 rank second for males as well as for the total population of

~cases. The largest number of offenses committed by females falls with-

in.Category V, Beyond Parental Control, and are commitied by girls
. g sgcond_mosﬁ freguent female offense are crimes against
property, by qirls,bélow age l6. The same offense committed by the
older Qroup of girls follows.closely behind. | '

Inasmuch as the bulk of the referrals to the Child Guiaance Clinic’

are youths already placed on probation, youths placed on probation for

the above period of time are represented in Table II.
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Table II depicts the number of youths who were piaced on probation
during the same fiscal period. The two tables are placed in juxta-
position merely for comparison of movement within the different branches
of the court system. In most cases those youths represented in Table
IT do not reflect new referrals. These are youths who generally com-
mitted their offenses several months prior to being placed on probation.
This phenomenon reflects a case backlog of approximately 5,000 youths
and was one of the several criticisms generating support for change
in the Juvenile Court in the District of Columbia.

Table IITI summarizes new cases referred to the Child Guidance
Clinic over the same perioa pf.months@ lOnce qgain the reader is
cautibﬁed‘thaé ghé yotiths fepresented in the threéwtﬁbles are not the
same youths. However, the material méy be compared in order to show

the type of youth who receives probation as a disposition, and, ulti-

ately, tae type of youth referred to the child Guidance Clinic.
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. LR L1 T cases;iifgiizg Ezrizéid Guidance Clinie : ' 7 The information in Table III was obtained from the case folder
. ‘ ] “ at the Child Guidance Clinic. This folder includes a written psy-
- . kY e
g 2 . A .“'. K ~\‘. IR | S v e oy i
, BO¥S (184 GLIRLS 27 TOTRE e \ '\~4 chological report, the original test data, a copy of tha social
" i o
) Under. 16 & Under 16 & : . B P C : Hy com—
- Offense Category 16 over 16 over ~ i‘“T*“¥-§;; ! history and the referral sheet. Factual data was confirmed by c
. ——— _— : B 7 . ‘
I. Acts Against qo ‘ e parison with statistics obtained from the Research and Development
Persons 43 30 . 3 0 76 ' : L DR R TR i
' 3 P DA Division of the Juvenile Court.
II. Autts Against ‘ , ‘ 3 ’ ' ,
Property : 66 24 10 3 103 . {.'Ef . : 1. Age
IIT. Acts Against o , ‘ = ' , .
- Public grder 1 1 2 0 4 Q \ TABLE IV. Age at Time o? 3eferral to
™S ‘ , , : ‘ ‘ ‘ % o R child Guidance Clinic.
‘ Y — ‘
A\ Iv. Truancy 4 0 6 2 12 . ; .- 7 . AGE. PREQUENCY
S V. Beyond Control 12 2 22 4 40 i 1
"‘i,‘l‘ ' . . [ , . o Under 9 ’ 5
S VI. Others 1 0 I 6 1 8 ' iy < - lg 1
; : ; SINE i |
» | , T . R ' 11 JZL;
: i TOYAL - ,‘ - 127 57;‘ : 49 ' 10 243  §31', R | ii » 22
| b P A e 14 , 44
h | ' . T G e
L | *The offenses recorded in Table III list only the most severe ' ‘é. . T _ - is ’ v 25
S offenses with which a youth was charged.. Eighty-five youths were .- B ; . , 18 : . 5
o charged with more than one offense. For the remaining ten youths who ' B ; . - .
) were studied the records did not list the offense or this offense was i , .
SN Ee ambiguous and does not appear on the table. P i —
R . o : :
e : . | | 4 i | | 248
.. . This data was obtained from the referral records of the Child g TOTAL, o S
; : Guidance Clinic of the Juvenile Court for the months of May thru E
o December 1969. ' S - 3
A ¥
‘;é ' : . L *In five cases, the records were incomplete or confusing as to date
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A review of Table IV indicates that the modal age of referral peaks
at 15 and reflects an increasing trend which begins at age 12, an age
often associated with the onset of adolescence. There is a decreasing

trend after age 15. The small number of 18 year olds may reflect re-

cidivists on whom psychological data is already available, and thus,

a new referral is not regquestad. It may reflect the fact that olderv
youths’ bffenseé wera more likely to result in their being committed
to an institution without an evaluation by the Child Guidance Clinic.
At the time of this investigation, the Juvenile Court waived juris-

iction of very few clder youths to the adialt court. This decrease

in clinic referral with age is unfortunate. Although Table I does

reveal that the larger number of offenses ore committed by youths of-

both sexes below age 16, continued antiscecial behavior through age
18 may indeed be related to mental health problems, and thus the older
delinquert should be evaluated in great detail, rather than neglected.

2. Sex

TABLE V. Sex of Youths Referred to child Guidance Clinic.

SEX ‘ ~ FREQUENCY

Male _ : 189 -
Female ; : : 64
TOTAL ' 253

Table I indicates that male constituted approximately 90 percent and

females approximately 10 percént of the new referrals. Of the new cases
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received by probation, 79 percent were male and 21 percent female. The

new cases referred to the Child Guidance Clinic during the same period

-indicate 75 percent male and 25 percent female. The figures suggest

that once probation is selected as a disposition, the male to female

proportions reflected in the referrals to the Child Guidance Clinic do
not significantly differ from those represented in overall probaticn
sample. | i

33 Accomplices

In the attempt to become more familiar with the caseload referred o
the child Guidance Clinic the aspect of group involvement was explored.
No information was available for 41 percent of the sample after a search
of the social records. Of the remainihg group,- 32 percent committed the
crime for which they were clrarged without accomplices. Fourteen percent
committed the offense with one other person and 17 percent were involved
in a group offense,  This is potentially rich data in understanding some
of the contributing aspects to deiinqugncyo Some of the offenszes com-

mitted in pairs of two or in groups were committed by siblings. or cousins,

In other instances, there were indications that ‘"gang pressurc" prempted

f

4y .Offense Caﬁégofiesf"

A total ofv53l érimes were committed by the 253 youths in the child
Guidance Clinic sample. 448 represent crimes by males, 83 represents
crimes by females°  Most of the referredAyouths committed only a single
’ smali percentage of youths were chaxrged with

offense. However, a
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several crimes in a short period of time extending over several con-

secutive days or weeks. Another group of referred youths committed

their offense at one specific date, but the complexity of the offense

resulted in several charges, e.q., burglary and resisting arrest.

5. Intslligence

The I.Q. was obtained from the psychological report. The tests

routinely used by the Clinic are the WISC and the WAXS. The results

do nct genérally reflect a full administration of the intelligerice

scales. 'In many instances either the verbal section or performance

section, or selected subtests therein, were administered,

or estimates were unavailable for 41 of the clients, which comprises

16 percent of the sample. This is a high figure in light of the

clinic's emphasis on diagnosis. it may reflect resistance on the

part of the client or other situational factors. Of the remaining 212

subjects, the breakdown of scores is depicted below in Table VI.

TABLE VI. I.Q. Scores of Youths Referred to
Child Guidance Clinic.

I.Q. ~EB_F;QUENCY PERCENTAGE

50 or below - 7 .03

60 - 69 ‘ 26 12

70 - 79 . : 65 31
80 - 89 67 .32

90 - 99 , 26 CoL12
100 - 109 _ 16 .08
110 - 119 3 : .0L
120 or’ above : 2 ; - .0l
TOTAL 212
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" Average intelligence falls within the I.Q. range betweenk90 to 11l0.
on the basis of the normal distribution of I.0.'s in the total populatiocn,
this would include 50 percent of the population. For the Child Guidance
sample it includes only 20 percent. Much has been written abocut the
;nequity and subsequent penalties which urban minor%ty groups encounter
in standard intelligence testing. Therefore, these results are not
surprising, and emphasize once again the inadequate assessment of the
actual skills which this group possesses. If one were to expand th
Normal or Average I.Q. range to encompass I.0. scores from 80 to 110,
and includes youngsters considered Dull Normal on standard intelligence
tests, the data more closely approximates the normal distribution of
intelligence for the total population. In planning rehabilitation for

i isti icn
the type of youth in this study, it is essential to draw a distincti
betwe;n ability and achievement. Unfortunately, mosﬁ candidates for
rehabilitation programs or special vocational or educational training
are compared according to their standard achievements and the possi-
bility of ten point margin of error is freguently not taken ?nto con-
sideration.

Only 2.2 percent of the noimal population is considered mentally
defective and possess an I1.Q. below 69. In those youngsters referred
to the Child>Guidance Clinic, 15 Pgrcent of those who were tested, test
as mentally defective, Less than 1 percent of the court sample hgd
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Y
T a youth has been accumulating new cffenses, his ocfficer may question

L OO

“the advisability of coimitment. In Beyond Control complaints the

advigability of removal from the home may be frequently raised. If a

I

probationer has done well at an institution, the probation officer
may ask for help .in deciding his readiness for return to the community.

3. Behavioral Characteristics or Predictions
1. BSaelf concept
2. Level of Maturity
3. Suicidal
4, Danger to others
5. Peer relationships

Catego;y thres, Behaviorai C;aracéeristics or Predic@ions, generally
reflects an atﬁempt on behalf Gf‘the probation éfficer to assess the
risks involved with particular youths. The bulk of these gquestions are
directed towards learning how dangercus thé youth is to himself or the
community. At times they reflect the probation officer's sensitivity
to the aéditiQnal stress which he noées'in his client. 1In attempting
to diminish the risks he asks for help in making predictioné'about success.
- 4. Home and Family
e 1. Feelings toward rent or parent surrogate
. . Feelings toward siolings

o 2
N 3. PFeelings toward home (not specifically defined)
-+ 4, Special problems in hone

Category Four, Home and Family, includes questions which are gener-
ated as the probation officer observes the child interact with his family.
- They may also reflect a failure of a youth's parents to participate in

probation, or occur when the probation officer learns of c¢hanges in the

home environment, such as remarriage, death, divorce, which seemingly
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affect his client.

-

5. ©Probation

1.
2.
3.

4.
5.

Category Five, Probation, specifically deals with guestions directed

Perception of court and/or probction

Appropriaten=ss of probation

Specific suggestions or techniques for probatinn

counseling

Questions of change in probation officer (sex or experience)
Terminate or continue probation

at modifying the probation procedure. They generally include the term

“probation" in the referral question. They may or may not be part of a

broader guestion touched upon in other ¢ategories. These questions

freguently occur at such times when probation is either going well or

‘ poorly.

6. Waiver Study

Is the referral primarily the result of the waiver process?

Category Six, Waiver Study, is highly specific. It is part of a

formal procedure prior to waiving juveniles to the adult court. When

this question occurs, the youth in guestion generally has an extensive

record of offenses, or is involved in an offense of serious magnitude,

or falls between the ageS'of 16 to 18. More often than not, all of

these variables are present.

7.  Treatment

1.

b W

Psychotherapy

Hospitalization

Residential therapeutic school
Need for additional or supplementary treatment
Broad or general treatment.planning and/or recom-
mendations

C o

When a probation officer raises the question of treatment; it is
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often his first insight into the severity of a vouth's emotional dis-

turbance.  In some way there youths appear different in thelr ability

o benefit from roatine probatlon experlences. Questncns Jin this

category may emerge as a result cf particular psychiatric symptoms,
or the level of anxiety which the child generates in the'probation

officer.

K. Coding of Referral Questions into Categories

- 1. Methodologx

After developing the seven categories the 1nves+1gaLor and

£ +

.his a551stant attempted to'code the referral questlons submitted for

each of the 253 youths in the Child Guidance Clinic sample. ALl of
the data had been.previously transferred to the Data Sheet Referral
Forms, depicted in Appendix A.

Ster 1. Each referral question was read aloud and partitioned

into meaningful units according to content., Some guestions were

concrete and specific, others were multi-~dimensional.

tep 2. The Re;erral Categories were consulted and an attempL

was made to match the language of the referral units (questlons) with

the language of the various subheadings (crlterlon) within the seven

catagorles. Key words, such as probation, psychotherapy, treatment,

family, etc., were‘sought;
- Step 3. If these key words were absenc, or did not reflect the

content of the question, detailed discussion occurred until the meaniﬁg

of the question was agreed upon, and the categorization seemed appropri-

31

ate to both raters.

Step 4. After completing the original coding process, approxi-

mately fifty referral questions were selected on a random basis and re-

coded at a later date.
it was evidenf: that "there was ¥virtually no revision in the original
classification.

A cunmulative summary of the results of this procedure appears below
in Table VIII.

Categories of Probation Officers'
Referral Questions®

TABLE VIII.

‘ Frequency of Approximate
Categories : Occurrence _ Percentades
I. Diagnostic A . 378 56
II.. Placement .36 . o 5
I1z. Behavioral R : 42 _ 6
IV. Home ard Family -6l .9,

V. Probation 40 6
VI. -Waiver 2 less than 1
VII. Treatuent 115 18

TOTAL: 674

*The reader should note that while there were 253 yout?s stud-
ied, a probation officer may raise several guestions in a 51ng}e~
referral. ' The complexity of a particular guestion may result in

rating sever: ' subdivisions within a single category, and thus the
total for an;

one category may exceed'253.

While a correlation coefficient was not obtained,
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2.  Digecussion of Results

The bulk of the probation officers' questions are diagnostic,
comprising more than half (56 percent)..of all:!of the referral units
recorded. These results are consistent with the traditional functioning
of the Child Guidance Clinic. A more detailed analysis of Category I
indicates that most of the requeéts (29 percent) are fo; a general.
evaluation. Frequently the original referral form ﬁerely stated "generai
evaluation", without further refinement.

With similar freguency (26 percent), the probation officers ask
whether or not their probationer appears to need further psychiatric
evaluation.

He does not amplify his concern, or list additional clues

to guide the psychologist. In subsequent intecrviews with probation

officers, it became apparent that the impetus for this type of reguest

was often linked to a lack of progress in pfobation.

One specific question within the Diagnostic Category which does

occur with regularity (20 percent) asks for the I.Q. Thereafter, the

percentages for the remaining subheadings decline sharply. One might
anticipate that the subheading Special Fears would be more relevant to
the course of probation. While it is true £h££ Diagnostice Category is
also coupled with other categories of referrai questions, the 56 per
cent figure is so disproportionately greater than any of the remaining
percentages (Tabie'VIII) that one may comfortably state that stereotyped

diagnostic guestions, rather than specific diagnostic concerns, are

characteristic of the clinic referrals.
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Category VII, Treatment, was the second major category of the

probation officers' concern. While the total percentage of recorded

- “
items was considerably lower (lé'EEngﬁE)/than the preceding category,
the probation officer pattern was quite similar. Specific questions
dealing with treatment alternatives are not asked. Fifty-five ﬁércent
merely request broad or general recommendations. The possibility of a
useful response to such a referral guestion is further reduced since
probation officers do not generally request conferences wherein they
might indicate the kind of treatment they have attempted with their
probationers prior to the Clinic's evaluation. In interview, proba-
tion officers generally appeared committed to working with Eheir.
charges, and often were willing to make substantiai personal invest-
ments, but feit that theyylacked treatment experience.

Category IV, entitled Home and Family, ranks third in the ffequency

of its occurrence. However, there is a striking drép in percentages to

“enly 9 percent in cortrast tec the high of 56 percth}obtained in
. N

Category I. While Categpry IV. does not appreciably differ in the fre-
quency of its occurrence from any of the remaining categorieé, it is
noteworthy in that the subheédings more directly focus on the youth con
probation, réther than the probation process. The majority of these
referral questions were'"féeling" guestions. How does the youth feel
about his home? How does the youth feel about his parents? 'How does

he feel about his siblings?

Only 6 percent of the total items recorded fall in Category III,
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Behavioral Characteristi ‘ S T -
€ics or Predi ior . . [N B :
. o | Temens, Gategory 11 also tends to C : ‘E' . and eh ass the networlk of court fﬂciiit' The r 1ts t that
b .. rocus on who the chilg is 2s an individual and the kinds of predict o 3 Cy A =ore ' oxe © l B 8. S resuLts sugges ’
: , v ’ ! = edictions {7y g
one may make based on his bers 1; ; T . probation officers do not specifically ask the clinic for help in deciding
ona 3 s . R . : : ’
: VY functioning. It is within this o t th it ti S £ th for thi be that
cate : . ' . amongs eése alternatives. ome of e reasons for this ma e tha
gory that the issue of being a danger to oneself or others occurs ; Lo g ' : y

Orxrdinari L ~ ‘ routine guidelines are followed which relate to the severity of the vouth's
arily, one would anticipate that this would be a prime concern in Y ’
' i

an urban court settin , ' R TN B offense and the degree to which he appears able to function in the com-
§ g where viole s ; ; i ;
l nt 2ffenses are increasing. In fact, 3 | it d t trols.
the depth in ; : , : B - munity ‘and accept controls.
P terviews with the probation staff support this impression C L
They are concerned, but they do not ask the olini . ' RN B , As stated previously, Category VI, the Waiver Category, is highly
, inie for help in making a 4 '

decision about this variable, R 1 specific and demands psychological evaluation. ' The number of waiver

Category IIT also raises the question of

’ the youth's maturity, studies is a very small percentage of the total court caseload and thus

Sle € INA,
—

The low bercentage suggests that there is only

minimal focus on this aspect of devel ‘ © o ' T it is not surprising that lesg than 1 percent of the clinic's referrals

| Opment. Some of these Questions SN J

may be impli i : . A S seem to be generated on this basis.
Y plied in the Diagnostic category, but the Potential refinement -

or ri s i i _— : ‘ o 3. Summary Statement
richness with which the clinic may respond is much greater j B SR ary S
in

Category Iix than in Category I. - f’, ii ’ ' The foregoing discussion reveals that the probation staff tends

Category V, Probation, I B to ask rather routine questions of the Child Guidance Clinic. Depth

generates only 6 Percent of the total referral

questions. Category V is consid bi issues do not appear to be articulated in referrals to the cliniz.
Siderably nore specific th ' '
an the broad treat- ¥ - : : :
ment dimensions of Category VIT a E PR g\ Inasmuch as the seven referral categories were developed on a pragmatic
+ @nd focuses on probati : : P . :
on as ; ,
ex i ' 3 depth basi a that these issues do exist In interviews, the
‘perience. asis, one may assume eésa i P '

It N 3 . v . .
examines the relationship involved in Probation, the

youth's feelings and perception of the

E R

probaticn officers confirm that they do struggle with compiex mental
probation experience, and ulti- .

mately questions the relevance of the probation system | 3 i ‘f L health questions, but they have come to fzel that the Clinic will not

Category ) 3. : e o appreciably enlighten them.,
~ategory II, the Placement Category, receives only 5 percent of the g ‘ _ ‘ A

total number of referral questions. L. Child Guidance Clinic Responses to Referral Questions

Category II is ver ific i ;0 i
ry specific in C ' ' ' A o |
ity Lot - | | ; i - ﬁ: i - . The referral questions submitted to the clinic by the probation
i Hatives which are utilized by probation officer : . | =
- s AR :

: “ T staff have been described in detail. When the probation officer was asked

? R " to comment upon the adequacy of the clinic's response to his
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‘ P
" 36 P ,
: " : ] l ; 37 ; _ ,
’ ‘ questions, 17 percent considered the report valuable, another 42 ‘ [N I S . ,
VRN - ) T ;} L ;{ . was abstracted. The coding was performed by the investigator and
L  percent felt the report was generally helpful. Forty-one percent responded S Vs ‘ : ,
,f S . ; i % s R his assistant according to the procedures developed to analyze the
W o negatively. In order to assess this dimension of ‘the Juvenile Court's E i ‘- , ! ' '
il ) ‘ : : f BT ;.Y’ A _ referral questions. An individual psychological report might contain L
e ~ mental health system and in an attempt to account for the high level of C o SRS . : , :
coe . o . . ‘ : i YA v/ - data which could be coded for any ore or all eight of the existing
A : dissatisfaction with the clinic, the psychological data provided by the ; ;\ .?/ Jo
b ; . : ’ o B : : S A K categories. A description of the categories appears below.
e Child Guidance Clinic for the 253 referral cases was reviewed. ° R EE [
e 3 ' ' . A = 2. Categories of Child Guidance Clinic Responses
= 1. Methodology : ; : S B SR ; ,
g ) R T O ' » I. Diagnestic f {:‘
S » The review was initiated independent of the referral questions R SRR L : L
e . | SR SR R . The first category deals with diagnostic statements. While R
D and prior to the construction of the categories utilized in the coding ? 'i'\ T ]
“f ' : ‘ v p ¥ \{f . these statements do not always conform to the specificity of the
: procedure. The reports were screened in the Receptionist's Office at . : @ ‘ ci ‘
' ‘ . j §'q EIERE ¢ American Psychiatric Association Diagnostic and Statistical Manual,
the Child Guidance Clinic. The tests administered for each case were CoR T A L
’ o : . i o they highlight characteristics within the diagnostic subheadings and v
L recorded and direct quotations from the psychological reports were trans- % ‘:‘f‘ ‘}i ’ : :
; . , . R O "‘ R are generally stated clearly.
Lo cribed. The quotations selected reflect I.Q. scaruvi, diagnostic L v Wiy
PR i _ 1R - .f; II. Placement :
Y impressions, personality patterns, behavioral descriptions, and any L - S ' Bt
P : oo " BT Category II conforms closely to the Placement Category used
e recommendations for treatment or other forms of intervention. P i i b . T
. ' P " o { for the probation officers' referral questions. They represent specific
v ’ The categories developed for the referral guestions were adapted . f " ~f o .,ﬂ,‘ '
Lo ‘ 0 EE o \ placement recommendations made by the psychologist and often apgear
and utilized to code the clinic's reports. One additional category, VIII B A
- : ‘ : i ) Wl exactly as they are listed under Category II subheadings.
;- Emotional Functioning, was added. ~ BE T
Co k B T III. Behavioral Characteristics or Predictions , -
N Prior to coding the psychological data, the reports were reviewed A RN " ) | ‘ !
j * ’ . , , S R tii- : The third category, Behavioral Characteristics or Predictions,
. again in order to make certain that all of the pertinent information v ' SR ‘ )
\: : i e o is more complex and required the investigator's judgments in order to
. 3 . ¥ ¢ ' lJ : ) . .
oy . - , ~ ' DR lq;w, o Gifferentiate these items from personality traits or diagnostic indices
! . 2/ See item III-3, Probation Officer Questionnaire, Appendix A. Voo v :
: LN 4 A . ’ . . . ; .
3o N o of Category I. The material included in this category more closely
i) \
e . ‘ . , .
Hoe- - % reflects a concept rather than a direct quote from the psychological
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evaluation. These statements are interpretive and reflect the clinic
psychologist's responses in a more global way. They offer predictions
about future behavior as opposed to discussing current behavior patterns

characterized by a diagnosis.

IV. Home and Family

The fourth category, Home and Family, is &#lso evaluative. How-

ever, these statements are readily discernible in the body of the report
and confine themselves to a discussion of the child's heme and family.
V. Pprobation
The f£ifth category., Probation, is rather speéific. The items
are generated in response to questions about the probatica process, and
must be answered directly if thcy are to receive a rating for this

category.

VI. Waiver Study

Category VI is also specific. Frequently the test matzrial
available to the probation officer is more inclusive, but the report
was completed for this specific purpose.

VIT, Treatment

Category VII, Treatment, generally specifies a more formal

clinical program oriented towards meeting the personality needs of the

child. This category differentiates between this form of intervention

and academic or probation related recommendations. It acknowledges

the necd for special mental health planning on behalf of the child in

gquestion.
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VIII. Emotional Functioning

Category VIII is new and does not appear in the categories

devised to analyze the probation officers' questions. In part it

reflects a qualitative judgment by the investigator about the rich=

ness of the psychological report.

It acknowledgés greater attention

specifically to the individual c¢hild, as opposed to those statements

in Category I which reflect an attempt at clinical diagnosis and which

are more generally applicable.

score would be sufficient to enter a rating in Category I.

For example, merely reporting an I.Q.

It seemed

important to make special ncte of those reports which provided an in-

depth description of the child's emotional functioning, and it allowed

the investigator to make a clearer decision about the adeguacy of the

3/

clinic's report.

3.

IX.

Discussion of Results

a. Response Categories

The results of the coding into categories is summarized in Table

'In reviewing the psychological reports, there appeared to be parti-

cular styles of reporting test results. Some of the translation
cf the test material into categories was difficult since the original

”
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TABLE IX, Categories of Child Guidance
Clini¢c Responses
Freguency of

Category Occurrence
I. Diagnestic 217
ITI. Placement ‘ 39
IXI. Behavior ; 26
IV. Home and Family 13
V. Probation , 10
Vi. Waiver 4
VII. Treatment 183
VIII. Emotional Functioning 96
TOTAL : 588

Nearly all of the Clinic's reports made diagnostic statéménts, but
few of these statements are sufficiently comprehensive to meet the re-
guisites prescribeq by the American Psychiatric Association Diagriostic
and Statistical Manual. The reports generally provide an I.Q., some
assessment of reality ties, and cite organic dysfunction if it is

.

detected. (In reviewing the original psychological test data available

in the case folder, this investigator felt that these clues are often:
missed.) Some attempt at personality description occurs, as evidenced
by the relatively high score f£or Category VIII, the supplement to
Category I. The relevanée of this material varies from report to report.
The same descriptive phrases reoccur in strikingly differént test pro-
tocols and seemingly reflect the individual psychologist's sﬁyle or “set"

rather than the youth being tested. Other reports -are excellent in their

development of a clinical hypothesis and in tracing its weffect on a
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probationer's life. The extent to which the different psychologists
utilize interview techniques, as well as the completeness of the admin-

istration itself, also affects the richness and depth of categorieé VIIL

and I.

The results obtained in Category VII reflect the clinic's affirm-

ative reply to the probation officer's guestions regarding the need

{for further treatment. The Child Guidance Clinic does not provide this

The Health Department Services are most frequently recom-

treatment.
mended, even though it is generally known that treatment services for
youth have been gradually disappearing, and that the recommendation

is so difficult to implement that it is unrealistic. Family treatment

reconmendations also occur with frequency when the referral is a Beyond
Control case; but the recommendation "male probatiqn officer" is perhaps
the most characteristic reéommendation. pPsychiatric hospitalization is
almost never recommended.

Statements pertinent to the next highest category, Placement,'appear
with markedly less regularity in the pSychological report. Placement
in a program of speciél education may be advised when the I.Q. ?iggre
is very low, but the Clinic appears much more reluctant to comment on
whether or not a child should be removed from h;;e’égd placed in an
institution. ' The recommendation for a more structured environment

accounts for the bulk of the responses in the‘Pladement category, but

the specifics defining such an environment are absent.
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‘ 'significant to each phase of the Juvenile_Court's functioning. Acting—

Category III, Behavioral Prediction, occurs with surprisingly

PR WTEAROE

limited freguency in the Clinic's reports, and is a denial of an issue

out behavior is inherent in all juvenile offenses, and its curtailment . - P

is essential to effective rehabilitation. At intake the social worker

makes some predictions about behavior, the judge clearly considers it
in arriving at a disposition, and the probation officer constantly
refines his perception of this variable as he relates to his client.

Perhaps the Clinic avoids the issue because the probation officer doesn't

S Tandeaiein

clearly articulate his requests for predictions, but certainiy it is _
; . | o , 4
implicit in each referral. :
The remaining categories, Home and Family, Probation, and Waiver; L

occur with minimal freguency in the psychdlogist's report. Some of these

s int e i

issues overlap subheadings of categories which are dealt with, but require
a specificity of response to which the clinic has beeﬁ reluctant to 3

commit itself.

At the time of this research, the Clinic did not handle

waiver cases. One would ordinarily anticipate that a court clinic should

be expert in thisrarea. Such a clinic has the ﬁost consistent experience : : ;
with delinguents, daily exposure to the speéial needs of the court, and
participates in the legal process. Howéver; the clinic clingé to its
traditional role, and seemskto.aVOid its specific role.

b. Adeguacy of the Ps&chological Report ' )

The categories of referral questions and the categories of

Child Guidance Clinic responses have been ranked according to their

Y
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. 3
respective fregqusncy of occurrence in Table X.

. ~

TABLE"Xo A Comparison of the Rank Qrder L
probation Officer Referral Categories §nd
child Guigance Clinic Response gategories

i

A

L K L A s N, Wi

| i ild Guidance
=i fficers! Chl. '
Rank Proz:tzzgrges Clinic Categories
an oy
i 1 I. Diagnostic®
stic
; éiI DL;EZZtment VIi. Treatment
) i II. Placement
; T e isti I Behavioral Characteristics
ioral Characteristics IIIl. ) ioral ‘
' T gih;z;gictions or Predlctlgns Zf
5 \Y Probation IV. Home and Family _ &
o . - . > .
V. Probation )
6 II. Placement: . k
7 VvI. Waiver - ~ VI. Waiver '

. . ons. a
Using the Rank Difference Method for small palrs of ohservations,

- © L’ r o d ey de
f L4
l a0 ] i : ‘ ] . ¢ l q 4 ] . ] ‘ E i -] a 3 3 s : Y

b ions and their responsest. 3
cf the relzvance of the referral guestions ‘ ]

The probation officers and the clinic psychologists both emphasize
’ this 1 itself
diagnosis and treatment, as seen by Table X, but this in and cf it

ir i i i is obtained
provides no assurance that meaningful diagnostic material 15 ©

or that treatment reccmmendations will be implemented.

cs c on-
*Category VIII, Emotional. Functioning, 1S supplementary and co l
‘s sidered in Caéegory I for this comparison.
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In addition to rank order, judgments about the adeguacy of the

psychological reports were also made on an individual basis for each

of the 253 cases. The referral question and the"response" ¢uotations

abstracted' from the psychologicals were rated on a three point scale.

The investigator made a judgment as to whether the referral guestion

was answered, partially answered, or poorly answered. These judgments

were based on the quantity and quality of the psychological data. A

‘cbmglete answer attended to .all of the probation officer's questions

and provided insights about the youth being evaluated. HA%Eartial answered
dealt with at ieast one of the referrﬁl queétions,‘bﬁt generally offered
no additional‘psychological recommendations. A poorly answered rating
indicated a neglect of the referral guestion and genera}ly reflected an
irrelevant or stereotypgd evaluation.
Sixty-four percent, or 161 of the 253, reports were judged as
answered; 61, or 24 percent, of the reports were judged as partially
auswered; and 31, of 12 éercent, as poorly answered. The figures are
spuriously high in that they reflect responses to questions which in
and of themselves are not always meaningful or representative of what
the{érobation officer is réally concerned about. The degree of corre-

lation more clearly depicts the maintenance of the traditional referral

system; it does not assure the effectiveness of that system.

M. Summary and Conclusions

The Juvenile Court was built on a foundation service and rehabi-

“lLitation. Underlying this philosophy is the belief that the juvenile

E XS

®e

rather than a creative response.

W,

4ustice systemhas developed an effective method of screening and treat-
_ing those juveniles who are emotionally disturbed. It relies on the
Child Guidance Clinic model of referral for diagnosis and treatment, and
assumes that the remaining youths on probation are essentially withcut
mental discorder.

The current research has explored the mental health system practiced
by the court and found system failures at every level of operation.
Emotional disorders are not effectively detected at intake, and ccn-
sequently juveniles are placed on probation without adeguate treatment:
provis%ons. The probation officers who feceive these youths arz fre-
qugntly Qew at their job and inexperienced. They feel unfamiliar with
the netwerk of court-;eséufcés'aﬁd are even less awaré of the services
in the extended~community,.‘They\seek ascistance from the Child Gﬁidanca
Clinic, but appear unable to arEiculate questions which result in a
meaningful response. The Clinic processes the child in a stereotyped
faghion which, when it ié)modified, results in a more limitédyéervice
The model after which the Clinic
ratterns itself is several decades old, and is one which never adeguatsly

met the special needs of the court.

Superficially both divisions, Probation and Mental Health, are per-

ferming adequately, bu+ in fact the benefits to the disturbed delinguent
'y

are minimal.

The probation officer freguently is unable to make use of

the formal psychological report, or is left with recommendations which
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cannot be implemented. The guality of the psychological report varies

with the individual psychologists at the clinic, as does the reliability
of the data. Standard testing procedures are modified (which in and of
itself may be useful in the court setting) but standard interpretations
are drawn from the test data.

There is a lack of communication between the Child Guidance Clinic
and the probation staff, and the referral process is minimally utilized

(Approximately 7 per cent of the juveniles referred to the court are

g

seen by the clinic.) Yet at the present time the refarral process is

initially the sole key to detecting emotional disturbance, and +he majoxr
vehicle by which treatment is initiated. While there may be a valid
need for a diagnostic evaluation, in specific cases, this should not be
the major function of a court clinic. If referral questions are under-
étood and formulated appropriately, the number of diagnostic evaluations
can bevreduqed considerably. Prior to initiating a diagnostic evaluat-
ion, the clinic should confer with the probation officer requesting the
evaluation, and assist the officer to articulate with clarity just what
he really wishes to learn about his probatiocner. Then the clinician

can assess whether testing will in fact provide the desired answer. If

testing is appropriate, which tests should be utilized? If the pro-

bation officer is really raising a question of intelligence for some

rehabilitative placement or to assess completely, projective testing

may not be needed. Similarly, if the probation officer wishes to know

more about his probaticher's personality, the clinic should not force

R IOP

ing those juveniles who are emotionally disturbed.
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justice systemhas developed an effective method of screening and treat-
It relies onﬁthe
Child Guidance Cliniec model of referral for diagnosis and treatment, and
assumes that the remaining youths on probation are essentially without
mental disorder.>

The current research has explored the mental health rystem practiced
by the court and found systeﬁ failures at every level of operation.’
Emotional disorders are not effectively detected at intake, and con-
sequently juveniles are placed on probation without adequate treatment
provisions. The probation officers who receive these youths are fre-
quently new at their job and inexperienced., They feel unfamiliar with
the network of court resources and are even-leéss aware of the services
in the extended community. They seek assistance from the Child Guidance
¢linic, but appear unable to articulate guestions which result in a
meaningful respcnse. The Clinic provesses the child in a stereotyped
fashionAwhich, when it is modified, results in a more limited service
rather than a, creative responsé? The model after which the Clinic
ratterns itself'is several decades 6ld, and is one which never adequately
met the speciél needs of the court..

Superficially both divisions, Probation and Menpal Health, are per-~
forming adequately, but in féct the benefits to the disturbed delinquent

are hinimal. The probation officer frequently is unable to make use ¢f

the formal psychological report, or is left with recommendations whiqh
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cannot bé implemented. The quality of the psychological report varies
with the individual psychologists at the Clinic,;aé does the reliaBiiity
of tﬁe data. Standard tésting procedures are modified (which in and of
itself may be useful in the court setting) but standard interpretations
are dravn from the test data. |

There is a lack of communication between the Chiid Guidance Clinic
and the probation staff, and‘the referral proceés ié minimally utilized
(Approximately 7 per cent of the juveniles referred to the court are
seen by the clinic.) Yet at the present time the referral process is
initially the 'sole key to detectingkemotional disturbance, and the major
vehicle by which treatment is initiated. While there maybbe a valid
need for a diagnostic evaluation, in specific caées, this should not bhe
the major function'bf a court clinic. If referral questions are under;
stood and formulated appropriately, the number of diagnostic evaluations
can be reduced considerably. Prior to initiating a diagnostic evaluat-
ion, the clinic should confer with the probation officerA;equesting the
evaluation, and assist the officer to articulate with clarity just what
he really wishés to learn about his probationer. Then the clinician
can assess whether testing will in fact provide the desired answer. If
ﬁesting is appropriate, which tests shoﬁld be utilized? If the pro-
bation 6fficer is feally raising avqueétion of‘intelligence for some

rehabilitative placement or to assess completely, projective testing

may not be needed. Similarly, if the probation officer wishes to know

more about his probationer's personality, the clinic should not force -
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the probation officer £o settle for an I.Q. BEach time a question is
raised, the Clinic must learn to perceive the question as a valid
signal of concern, but to not interpreﬁ the gquestion in a literal
sense. The very process of attempting to clarify a cuestion may
provide the probation officer with a meaningful answer. If a referral
question is ambiguous, or the request for an ev;luation seams pre-
mature, the clinic staff should éutline the prelimina;y stages

which merit exploration.

The Child Guidance Clinic should not wait for referral guestions,

but should offer daily service relevant to the courts® functioning. In

¢ the role of mental health consultant, the clinician should be dnstrumeéns

tal in training intake officers in the use of more affective treatment

modalities; he should be teaching attorneys how to interpret clinical

renc,.ts and clinical symptoms: and he should be conferring with judges

in order to assist them in making appropriate disposition;. _'The Chiid

Guidance Clinic should be a center for training and super&ision in
“mental health concéﬁts and techniqueé, and should conduct didactic‘

seminars fof all levels of staff. The Cchild Guxlance Clinic in a
juvenile court must develop its role in response to the specific needs
of that court. They can not function as if they were operating out of
a mental hospical or a community treatment center. As the clinic

offers training in mental health concepts to other professionals, who

'deal wiﬁh the Court, the Clinic must also acquire a sufficient core of
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knowledge and the significant guidelines relevant tc these professicns.

The clinician must understand the legal interpretation of terms such as

insanity, incompetency, and attempt to bridge the gap between disciplines

in order to better serve an individual child.

Instead of being intimidated by court procedurs, the clinician must

remove himself from the adversary model and offer his skill and special

training wherever it is needed. He must strive to interpret a youth's

behavior to the court in a fashion which the court can perceive as

relevant to the legal framework on which it functions. He must learn

to avoid lingo and highly technical terms yet still communicate the

essence and implications of these terms.

Our recommendations emphasize early and flexable intervention.

’

It

can not dictate the roles that the Clinic should assume. The ultimate

function reflects the particular needs of the juveniles served by the

court, and: the court staff. The model will change as the staff changes.

The model will change as the nature of juvenile crimes changes.

will not: change is the need for the Cliric to be relevant.

What
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III. THE_PROBATION DIVISICN:

The Detection of Emotional Disturbance

Despite the earlier goals of the juvenile court tokprovide a compre-
hensive ¢orrective experience for delinquent youths, the maiox corrective
service which the court currently offers is probation. The effectiveness
bf probation is dependent on the prcbation officer's skill, training, and

understanding of the youth before him. Probation officer judgments are

:

not solely based on professional experience, but also on personal attitudes,

values, and beliefs, particularly in areas such as mental health, morality,
and punishment.

In light of the significance placed on the probation service and the
ultimate effect it may have on a youth's rfuture life, this project attempt-
ed to discover‘in more detail how the probation division dealt with pro-

kblem

{4

presented by the emotionally  disturbked delinguent. Probkaticn
officers in three major cities were interviewed in depth’'in crder to assess
treir exgperience and skill in detecting ahd responding to clues of emo-
tional-disturbance, and the kind of psychological consultation they sought
in their work with clients.

Whether or noé a delinquent youth Lg detected as emotionally disturbed
depends, ‘in good measure, on his probation officer. Probation officers
from divisions in several states were studied in an attempt to grasp scme

of the professional and attitudinal issues which govern ‘their performarce.

A questionnaire was developed as a guide to this task.

Initially, a half dozen open-endedAintérviews were conducted with
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probation personnel who were asked tco discuss their jobs, problems which
they encountered, their feelings about their clients and court procedures,
and any ideas they had which might result in an improved probation system.
They were asked to assess the effectiveness of probation and to sort out
the characteristics uhique to this -form .0f intervention. Questions about
crime, juvenile delinqﬁency, and mental illness were also raised. B2s
responses emerged from these interviews, a preliminary conceptual frame-
work was assembled, and a structure was developed which was implemented.in
the remaining interviews. .

As the interviews progressed, it became apparent that an abundance of
data was being obtained in some of the critical areas, to the neglect of )

-

data in other areas of egual importance. The open-ended quality of the
interview was provocative, but it did not assure sufficient data, and thus
it became clear that a standardized interview would be more useful.

A preliminary interview was developed which greatly improved the data
gathering process. It assured that all of the topics under investication
were covered despite the diverse emphasis tha: a single probation officer
might express. With the writteh guestions before him, tﬁe investigator
could easily say’"let's turn to this item now" or “"we should cover this
The form of the’preliminéry interview was modified after ten

area, too".

interviews. New questions were added and existing questioné were regrouped.
The final interview appears in the form of a questionnaire in Appendix A,
The qgéstionnaire was divided into six sections:
Section I Description of Practice

Section IX Detection of Emotional Distﬂrbance
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Section III  Mental Health Evalration
Seztién IV Role of the Judge
Section V Role of the Attorney
Section VI Inservice Training

A. fThe first section, Description of Practice, attempts to gauge the

probation officers' professional experience, age, sex, and geographic

locale. . This data is summarized in Table I.
TABLE I. Description of Probation Officer Sample
District
of Columbia California Massachusetts

Sex

Male 13 8 7
Female 11 3 3
Ace

20 - 30 10 1 0
31 - 40 10 2 3
41 = 5C 4 6 4
Over 50 : 0 2 3
Juvenile Experience

Urder 1 year 5 0 0
1 - 3 years B 8 o 0
4 -~ 6 years € 2 1
7 - 16 years 2 1 3
Over 10 years 3 8 6
Cases Handled

Under 50 2 0 0
50 = 100 8 -0 0
101 .- 150 6 0 0
151 --200 2 0 0
*over 200 6 11 10

Probation officer's responses were gathered from Massachusetts,

California and the District of Columbia.

The project was based in the
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District of Colubmia and it was possible for the investigator to interview
all of the District of Columbia probation officers.

In Massachusetts,’only the chief probatioﬁ officer and several key
people within the Division of Legal Medicine were inﬁervieWed, and a list
of probation officers in urban and rural jurisdictions was obtained.

These jurisdictions varied in size and whether or not they had clinical
facilities attached to their particular probation division.. An introduc-
tory cover letter and the gquestionnaires were mailed to each of the pro-
bation officers on the Massachusetts list.  Ten responded,
The California data was gathered in San Fraﬁcisco. Agail, the chief
probation officer was interviewed by this investigator. After learning
the goals of the project and the heterogeneors sample.of probation offi-
cers desired for the study, the chief probation officer and his assistant
then distribut ad the questionnaires to probation officers in San Prancisco.
Eleven reéponses were received from California.

The questionnaires were used as interviews only in the District of
Columbia. In Massachusetts and California, thc respondents submitted
written answers to the questionnaire.

Within the District of Columbia; the Probation staff comprises the
majox sectionkof the Social Services Division ofkthe juvenile court. The
remaining section, Intake, is alsoc a significant’link in the network of
juvenile court procedures. However, the Child Guidance Clinic study

indicated very few mental health referrals from this division and thus

they did not receive Probation Officer Questionnaires Instead
. B ) ; !
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conferences were held with the Director of the Social Sexvice Division,
and the Chief of the Intake Section to discuss mental health procedures

and obtain relevant statistics about the detection c¢f emctional distur-

bance.

A total of 45 questionnaires were obtained.

B. The second‘section of the interview, Detection of Emotional Distur-

bance, is among its most important sections. * In this section, the term

emotional disturbance is defined in its broadest sense to include all
forms of mental illness or disability, and there is an attempt to dis-
cover in detail the particular probation officer's perception and sensi-

tivity to signs of emotional disturbance.
The preliminary interviews suggested that unless a probation officer
had internalized or incorporated a concept of emotional disturbange, gross

behavioral clues were neglected, and more subtle signs were likely to

remain entirely undetected, with the consequence that a referral for

treatment would not occur.
The interview was not perceived as 2 test and the probation officer

was éncouraged +to answer as fully as he ccould. He was instructed to

identify clues or signs of disturbance. ‘He was guided in refining his
thinking by the request to-compare youths labeled as emotionally disturbed

delinquents, with other delinquents without #pparent emotional disorders.

Within this section the special procedures initiated oy a probation

officer in response to emotional disturbance are explored. There are
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questions dealing with referral, evaluation, and follow-up. Similarly,

there is an attempt to explore the probation officer's attitudes about
delinquency and mental illness, and his familiarity with mental health

services and facilities.

In order to study the detection process more closely the probkation

officer was asked; "How do you detect emoticnal disturbance?  What clues

or signs do you look for?" (Section II, guestion 3.) Because of its

significance to the tctal research, the responses to this gquestion have

been analyzed in considerable detail. The probation officers' responses

may be partitioned intc six categories.

1. Observations in Interview
a.  ‘Posture
b. Passivity or silernce
c. Marked nhostility
d. Marked anxiety (tense, nervous)
e. Marked depression
£. Several of above (3 or more)

2, Communication :
a.  Vague or inappropriate  (language or thought)
k. Bizarre or irrational (language or behavior)
c. Heightened reactivity or sensitivity
d. Provocative (physical or verbal}
e. B locked or impeded communication
f. Quality of relating in interview

3. Behavior
a. Impulsive
b. Compulsive
¢. ' Destructive . (person or. property)
d. Self-destructive
e.  Under achievement (academic or vocational)
f. Consistent inability to accept rules and regulations
g. ~Special symptom (drugs, alcohol, truancy, pregnancy,. etc.
» of psychiatric disorder
h. Several of above (3 or more)
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4. Relationships
a. Family’
b. Peers
c. Adults
d. Authority

5. Indications in Past History or Referral Source
a. School
b. Mental/physical health
¢. Police
d. Family _
e. Peers .
£. Several of above (3 or more)

6. Nature of Crime

7. Reallty Concepts
a. Poor stimulus/response awareness
b. Self-image
¢. Age norms (appropriate/inappropriate)

The results of this classification indicate that Category 3, Behavior,

and Category 4, Relationships, appear to be two dimensions which are

crucial to a probatioﬁ officer's judging of a youth as emotionally dis-

- Bcth categories rely on judgments reported to the probatinon
officer‘by other persons or agents, as well as judgments which the proba-
tion officer makes as a result of his own obkservations. = There isla strik-
ing difference noted in the use of these two categories between the local
probation division an< those probation officers from other states. The
out of state probation officers unanimously utilize behavioral character-

istics, whereas the District of Columbia division appears much more

interested in the dimensions within the Relationships category.

Some examples of the out of state responses to this question are as

followsﬁ
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*. . . an overwhelming‘demonstrable ' , .
lack of impulse control; severe self and/or destructive
behavior; self defeating patterns of bhehavior.”

Frobation Officer 3:

Probation Officer 5: ". . . repeated and intensified patterns
of acting out, disturbing an irrational behavior within the
home, school, or outside setting. Person is not at ease with
himself~--and may be enmeshed in a self destructive mode of

life."

Probation Officer 28: "Inability to function, self-destructive

activities. ~Compulsive activities. Lack of awareness of stim-

uwlus-response their behavior iias on others."

Illustrations of the District of Columbia offizer$' concern with
relaﬁionships are noted in the following statements:

Probatioh Officer 6B:  ". . . the way he relates to parents -

in a family conference, does the mother dominate and answer :

for the child? In school see how he relates to teachers."

Probation Officer 17B: ™. . . the way he relates in the "inter-
view process, and his manner of relating in his family . . ."

There is aléo contrasf between the two groups of probation officers
in that the District of cOlumbié offic=zrs appear to strongly rely on the
feedback and personal reactions to the juveniie's communications (gg@f
munication category) within the probation setting. The District of
Columbia officer seemingiy attrigﬁﬁeé the discomfort he experiences in
the probation session to emotional-laden content emanating from the
probationer. The_probationer's‘verbal'communications seen no£ to make
sensé. Ostgnsibly,,this appears to be a valid diménsién for judgment.
Howevef,,as a result of the probatibn staff interviews, the examiner
wonaers,if the sense of discomfortv;eflects situational variables rather

than client variables. The strangenesskwhich the probation officer

'
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. reports may also be the result of differences in intelligence, language,

e

and aspirations between the probation officer and his client.

In detecting emotional disturbance the out of state probation divi;
sions seem morevlikeiy to use a series of several clues, in contrast to
the empﬁasis.of particular clues as employed by the local division.

Severél of the District 6f.Coldmbia probation staff wére hew at

their job at the time of the interview (sce Table 1). The older probation’-

./“‘ v officers in the District of‘coldmbié division did not report great dis-
and communication dimensions presented ‘a problem for them. They tend to
judge behavior patterns relative to internalized norms for the juvenile
probation pcpulation as a whole. If they make a judgment about inappreo-
: priate behavior, it is more likely to be critically different from the

behavior of most of the delinguents.

The detection process will vary greatly between the probation officers:
whose responses are quotéd. | k

— ‘ Probation Officer 2B: " -
: "l. "How does the child feel about himsel£?
2. Are there signs of depression? Is he withdrawn?
What are his peer relationships like?
What role or image does he have at school, is he the butt
of jokes?
5. Are his parents or sibs bigzarre?
6. Is he interested in violence on TV or in the community?
7. Are there signs of any addiction? e
g. How does he perceive his parents' opinion of him?
0

- Does his mother see him in a fixed or rigid way?
- Can he voice criticism of his parents, or is he in fear of
of losing them?"
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Probation Officer 37: ™. . . crying during the interview . . ."

Probation Officer 44: "We have a mental health clinic, everyone

apparently in' need of evaluation is referred to it--and depending

on its report--what is indicated is implemented."

The detection proéeSs was studied further in Section IX, question 4,
"In what ways, if any, do you feel the emotionally disturbed delinquent
differs from: other delinquents?" The responses were complex and in order
to retain all of their richness it was necessary .to establish specific

categories for this question. They appedr below.

1. Little or no difference

2. Nature of law violation
a. Bizarre
b. Aggressive
¢c. Self-destructive
d, Situational
e. Group norm
f. Motivational
g. Nature of law violation

3. Probation experience
‘ a. Recidivism
b. No progress
c. Poor probation officer rapport
d. Less responsive to probation experience
. *
4, Personality i
a. Inner conflict
b. High reactivity
c. Overly impulsive
d. More rigid
e. Less able to handle problems.
: f. Immature '
L g. Passivity
h. Disturbance more severe
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5. Relationships and Ccmumunications

a. Peer

b. Family

c. Authority
d. School

e. Law

f. Less able to communicate and fewer relationships
6. Other

a. Enviroiment

b. Need more extensive psychiatric treatment

c. Aimless i
d. Less competent

Three major categories appear significant. Of these, Category 4,
The results are consistent
across the local and out of state probation divisions.
personality traits or characteristics génerally consistent with signs of
emotional disturbance. It is interesting to note that the probation
officers can more clearly define pathological personality traits on a
comparison basis but seem less able to isolate these traits as clues for
detecting disturbance. Generally the responses to this guestion suggest
that probation officers feei the emotionally disturbed delinquent seems
léSs able_tofhand}e a variety of problems which include his antisocial

behavior, but extend to other areas of his life as well. All of the pro-

bation officers indicate that the emotionally disturbed delinquent is

uncomfortable in personal relationships.  This evident with his family,

peérs, and a host of additional relationships which occur when he comes

in contact with school ahd. the law. pifficulty in peer relationships

emerges as an especially strong sign of disturbance. The probation

Both groups isolate
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officer sees many youngsters,. several of whom know each other, and thus he
is exposed to patterns of relationships against which he may make judg-
ments. Some probation officers report that the youths themselves may
report that a particular probationer is "crazy". fhe probation officer
is‘qgickly sensitized to the impofﬁance of peef’relationships in an
adolescent's life. Disturbed Family Relationships_also seem to offer the
probation officer some clues as to the degree of emotionai disturbance in

a client. From a family history, he may perceive patterns of family

maladjustment and their effect on a probationer becomes more clear. .On

‘the other hand, if the probation officer feels that he is interviewing a

stable, responsible family and cannot locate variables within the family
which contribute to delinquent behavior; he may then make a judgment that
the youth before him is enotionally disturbed.

The probation officer has learned that the Nature of the law viola-

tion may in itself reflect emotional disturbance. While he expects youths
in certain situations to steal éars, etc., he does not expect them to
commit bizarre, self-destructive or blatant sexual crimes. The more
sensitive probation officer states ﬁhat the emotionally disturbed delin-
quent's motives for committing a crime are different from his nor-
disturbed peer. Many deiinquents assaciate with "bad company" or "the
wrong crowd" or “"get into trouble". But they cite the disturbed delih-

quent's entry into crime as being more autistic and more closely related

to his need to be caught, punished, or possibly to retaliate for some

injustice which he thinks society has brought upon him.
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Probation Officer 2B: ". . . if a delinquent commits a

crime with a group of kids it's a social thing. With a

disturbed child, often the acting out is self destructive,

self hatred, punishment of his parents or prcbation officer.

Often he's acting out some inner compulsion."

Probation Officer 47: YA child rejected at home often

projects his hostility toward the police or school. Some

emotionally disturbed youngsters deliberately get caught

in a sudden, subconscious fcall for help'."

The relationship between the law violation and emotional disturbance
has also been studied in Section II, questibn 5, "Does his emotional
disturbance appear to be related to his charge?¥ One-third of the proba-
tion officers who were interviewed felt that there definitely was a
relationship between emotional disturbance and the particular charge
which brought a youth into court. An additional 25 of the probation
officers, or 60 percent of the total probation sample, felt that a youth's
emotional disturbance and the offensé charged were at least sometimes
relatec. to each other. Only six of the 44 officers felt there wrs no
reiationship at all between the two at all. As stated previously, these

results would be consistent with the probation officer's belief that the

motivation for the criminal activity may be related to emotional distur-

bance, but theyv do not report any clear correlation between a particular

offense category and emctional disturbance.

Some trends which do emerge

suggest that the charge, beyond parental control, and the charge of

truancy as well as bizarre sexual offe¢ises are often indicative of emo-~

tional problems.
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We have explored some aspects underlying the probation officer's
skill in detecting emotional disturbance and isolated some of his
attitudes about thé relationship of delinguency to emotionai disturbance,
Section II, question 1l #sks how the probation experience differs from
a treatment experience. ‘the results of this question not only offer ideas
about treatment, but also convey some sense of the probation officer's
perception of his own role. The bulk of the probation officers indicate
that there are basic differences in the focus of probation and the focus
of treatment. They perceive probation as an imposed‘form of intervention
by the leéal sYstem. They cite the major focus of probation as the
reduction of antisocial behavior, as opposed to ameliorating intrapsychic
They cite the
limited amount of time and the limited frequency with which they can meet
with their clients as a result of'heavy caseloads and other court respon-
sibilities as inconsistenf and inadequat# with treatment goals. They
state that they do not have the latitude of confidentiality assocciated
with treatment, and that their cliénts do not participate on a Qoluntary
basis.

The invelvement of probation officers with probationers reflects an
adversary system. The child must attend, 5r there are'legal conéequences.
Probation officers report that they feel unprepared,ﬁo offer treatment
because fhey lack sﬁfficient training in this area. They consistently

indicate they wish for more supervision and moxe training. Most probation
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officers do not perceive their clienﬁs as attending meetings on a volun-
tary basis.

On the other hand some probation officers felt that youngsters who
might be frightened by psychotherapy would talk to a probation officer,
and thus they cite the potential service which might be offered.

In the foregoing questions, probation officers clearly indicated
many differences between probation and treatment. The majority cite a
major difference in focus between the two processes. Nevertheless, they
all indicate that they are seeing émotionally disturbed juveniles within
their caseload. When given the option as to whether or not the court
should offer direct mental health treatment services to these youths
(Section II, question 10), 50 percent of the probation officers felt these
services should be provi@ed directly by the court. They report long
waiting lists in outside referral agencies. They report poor inter-
agency communication and a failure to receive basic reports on their
client's progress.. Moare often than not, they feel they lose contact with
a client once he is referred.  Most wish to have some group of'mental
health experts directly available to the court, to handle criseg and offer
direct supervisiop. Some probation officers felt that when a child is
referrad outside of the court to a treatment facility, that facility
cften neglects legal considerations and responsibilities, and they allude
to the differences between goals discussed in the previous questions.

One-fourth of the sample felt that the court was not in the mental health

business‘and thus should make referrals to appropriate treatment agencies.
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They emphasize role conflicts and responsibilities and feel that the court

is sufficiently burdened by its legal tasks and should not assume the addi-

tional burden of treatment. The remaining 25 percent of the sample would

be satisfied with using court facilities,'or outside agencies, or both,

ras long as their probationer's treatment needs were met.

Fifty—six percent of the probétion officers replied that ﬁhey diad
attempt to transfer emotionally disturbed delinqueqts out of the juvenile
court and into a mental health program (Sectién 1T, questioﬁ 7). while
the guestion was not sufficiently specific to discover whether or not the
probation officer literaliy'closed these cases or not, the mere fact that
SO many probaéion officérs made out of court referrals, supports the need
for additional therapeutic services. bnly 20 percent of the probation
officers indicated that they never transfer their client out of ﬁhe court,
but, again, it is unclear whether or not they obtain mental health services
and retain jurisdiction, or simply relied on probation as the major form of
intervention or “treétment".

Nearly all of.the probation staff attempt to provide some interpreta-

tion of a psychological evaluation to the delinguent's family (Section IT,

"question 8). They are less likely to discuss the results with the juvenile

himself. The general implicstion ok.ained from the questionnaire is that

. the youth cannot really understand the subtle concepts involved. However,

the actual probation interviews suggest that the prdbation.officer‘iy

‘uncomfortable in confronting the youth with evidence of his emotional dis-

- order. Part of their fear is in threatening the youth, and part’of‘their
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fear is that rapport will be adversely affected. Yet, if this matter is
handled éppropriately, it can be supportive for the youth to know that he
can receive help. Eighty-Seven percent of the probation sample do employ .
the powef of the court to insure treatment, and will make it a condition
of probation if either the youth, or his family, are reluctant to comply

*

with treatment recommendations (Section IXI, question 9). However, most of
the probation officers find it more useful to gain voluntary approval for
treatment. They stated that if the family or youth were really resistant
to conplying the court had not really been successful in forcing attendance
at therapy sessions. A small number of probation officers make treatment
a condition of probation if théy sense that there is even remote motivation
for treatment on behalf of the client or his family. Fregquently, it serves
as a "face saving" device for a partially motivated youngster who then can
state that he is only reporting to treatment because the court has forced
him to. It is interesting’to note that many of these youths remain in

treatment long after probation is completed.

Section II has discussed some of the special problems presented by

emotionally disturbed youths within the probation system. It highlighted

the tremendous variability and informality in the detection process, and
the 1limited understanding of what constitutes emotional disturbance. The
results indicate there is no consistent program of detection utilized by
probation officers as akgroup, or even within a single probation division.
The data has cited some procedural trends, but in truth these trends were

more clear to this investigator as a result of data analysis techniques,
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than - they were to the probation officers who reported these procedures.

irobation officers do not feel eguipped to provide treatment for emotionally

Lol

iisturbed youths, nor are they satisfied}in making referrals to outside
reatment agenciés. Tgey cite many justifications for their feelings. What
is very clear is that 75 percent responded that the emotionally disturbed
juvenile did not generally receive the treatment they felt appropriate for A
1im. .

c. In the third section, Mental Health Evaluation, the network of clinical

services available to the probation officer in his work with emotionally
iisturbed youths is explored. This section of the study’attempts to dis~ .
rover the probation officer's perceptions of a clinical-psychological
svaluation constitutes and the kinds of information he feels a c¢clinic can 4
>ffex. In effect, why does'he refer? " What is the focus of his inguiry? : 2
de was also asked to make reéommendations, if he felt they were appropriate,
as to'how a clinic could be useful to him.

All of the probation officers indicated that they made use of the

nental health evaluation process in order to learn more about their client.

Jowever, in the Child Guidance Clinic Study, in Chapter Ii of this feport,

it was discovered that this statement simply does not hold up. At the time

of this study, 27 percent of the District of Columbia probation staff made

no referrals whatsoever, and 50 percent of the remaining staff made four -
or less referrals in the six-month period of the study. While there is no

similar data for the out of state probation divisions, it is quite likely

that their referral systems are also overtaxed, but not utilized with

Sy o g S et S

RS 2 7
LR v R I S, %
PR

0
LIRS T A

v
e .
B



e s

67

maximum efficiency or gain.
The breakdown of the Referral system is apparent when one notes that

clinical evaluations are not routinely ordered at a specific time, parti-

cularly not prior to disposition (Section III, question 5). In the District

of Columbia, one-third of the prpbation officers reported thatkthey order
an evaluation early but do not define'the term, "early", in any meaningful
way. From the Child Guidance Clinic Study, itrwas learned that the vast
majority of referrals are gencrated during pfobation, and then ;nly at

times of probation crisis. Thus, whi%é the probation officer states that

e

he would like the benefit of a clinician's help, the very limited number of

his referrals, and the failure to make referrals at critical points such as
intake, and dispositioﬁ, indicate that the probation officer does not al-
ways attempt to obtain this help. Probation officers in the three states
all reported that there was no resistance to their request for a psycholo-
gical evaluation (Section III, question 6). Apparently, the clini:s do

not turn requests down. However, in the District of Columbia court, the
three to four week waiting period often makes an evaluation useless in that
probationvhas made an independent decision oh processing the youngster,

and the legal machinery has continued without the psycholot’:zal material.

The major means of communication between clinicians and probation

- officers is through written reports and memoranda.  Conferences between

members of the two divisions are not. routine and generally occur only at

the specific reguest of the probation cfficer. When the probation officers

were asked whether the examining psychologist or psychiatrist was available
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for conference prior to court, (Section III, question 9),a goéd proportion
of the probation officers indicated they did not seek a meeting. Several
felt that conferences would be possible and stated, furthermore, if a
psychologist or psychiatrist were subpoenaed, he did appear in court.

The investigator attempted to gain insight into the kinds of help the
probation officer sought frﬁm the mental health experts. They were asked
the kinds of information they felt the Child Guidance CGlinic could offer
(Section III, guestion 2). Their responses may be divided into four cate-
gories, as fcllows:

1. Genéral Evaluation

2. Treatment Recommendations

3. 'Probation Recommendations

4, Specific Personality Features

Consistent with the results obtained from the Child Guidance Clinic Study,

most of the probation officers state that they would like general evalua-
tions from the Clinic. However, their concern for treatment techniques
and recqmmendations appears equally intense. Generally all of the. sub-
headings above are rated as important. The probation officer wishes to
obtain as much information as possible., However, the Child Guidance Clinic
Study suggests that he does not know how to phrase his questions for a

conprehensive response. 'All of the probation divisions studied indicated

a desire for descriptive and comprehensive diagnostic material.

In developing the probation questionnaire, the investigator hoped to

gain information which could then be utilized in recommendations for
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improving the probation process. In line with this goal, probation
officers wefe asked to describe the kind of psychiatric or psychological
report which would be most helpful to them (Section III, guestion 4). It
is important to note that the same questionnaire reveals that only 27 per-
cent éf the probation officers felt that the reports were adequate. [See
Child guidance Clinic data for confirmation.]

The probation officers' responses to these questions appear quite
complex and generate several recommendations. First, they felt that the
reports needed to be clear, concise, and in language which they understood.
puring the céurse of the interviews. this investigator frequently was
asked to help interpret psychological reports which probation officers
happened to ha&e on their desks. At times, the reports seemed to have
useful recommendations, but they were not written in a fashion which
enable@ the probation officer to implement them in his work with his
client. Fifty percent of the probation officers studied strongly empha-
sized the need for recomméndations which could be implemented. Probation
officers felt that the clinic's recommendations may be theorstically
sound, but, in the light of the shortage of facilities, the lack of funds,
or the limited inner resources’ which characterize their juvenile caseload,
tﬁere was little or no realistic péssibility of implementing the stated
recommendations. There was a general desiré for a less superficial and
stereotyped discussion of.the client. The probation staff desire reports

which go into greater depth, and are more descriptive of a youth's overall

functioning.
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It is intefesting to note that one of the criticisms which occurs,
albeit with less frequency, is that the reports dolnot attend to the
special issues of the juvenile court. The clinic repofts generally do not
make statements about competency, insanity, etc. The pfobation officers
feel that in effect they have.to make these judgments without the pro;
fessional support of the Child Guidance Clinic.

The results obtained in this section offer clues to why the system
of‘detection and referrai of emotionally disturbed juvenile delinguents
fails. Paramount is the partitioning out of a single delinquent to sev-
eral sub-agents oE the court; i.e., the probation diviéion handles proba- -
tion; the clinical division handles évaluations, etc. There is a failure
to integrate all of the material availabie for a'siﬁgle child in order to
develop a court program which isbsuffiaiently percepti§e and definitive
so that probation can be successful. The questlon of emotional distur-
bance should be explored for every child‘immediately at intake, The
Chiid‘Guidancé Clinic should not wéit for referrals, but should take an
aggressive and responéible role in thevdetection procesg, It would seem
sormuch more yaluable to aﬁticipate psychiatric problems based on screen-

ing and evaluation and prevent crises, rather than perform evaluations

-merely to document that a crisis exists. The probafion officer says he

wants more information but does not always request it. The Child Guidance
Clinie states that the questions which are directed to it are ambiguous
but makes no attempt to obtain clarcification. The Probation Officer

Questionnalres indicate great dissatisfaction with the evaluative process,
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and thus it is not used. When it is not used, emotional disturbance will

not be detected. Until there is a conjoint effort to establish and utilize

a clinical evaluation unit which is satisfactory to both the probation

officers and the clinicians, neither group can appropriately lay blame to

the other for the existing failures.

D. 1In Sections IV of the questionnaire Role of;the Judge, and Section V -

of the questionnaire Role of the Attorney, questions about the role of the

judge and the role of the attorney are asked. The probation officer is
psrt of a network, in which the judge and the attorney are equally signi-
ficant links. In a subtle way, the questions in sections IV and V attempt
to assess the clder probation officer's response to changes in the juven-
ile court; particularly the increased presence of attorneys, and the adop~

tion of more formal legal procedures. Several of the gquestions which

appear in the Probation Officer interviews were also included in a similar

questionnaire constructed for Attorneys. Thus, it was possible to compare
discrepancies i function, ;ole perception, and attitude. The attorney,
probation officer, and judge were asked not only to comment upon their own
role but upon each others! roles és well. Questions which appeared in
both the‘probation officer ancd attorney questionnaires are asterisked in
the Appendix..

When probation officers were agked if the judge was responsive to

their recommendations, there was unanimous agreement that he was (Section

IV, question 1). The probation officers perceive themselves as the judge's
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primary source of informatién about a child. Their appearance in court
requires preparation and it is not without personal anxietiés; Thé exﬁeri—
enced probation officer comes to know the preferences of indiQidﬁal jﬁdges
and structures his material in order éo maximize its iﬁportance in his
brief présentation before the bench. Not all of the prob;tion officers

stated that the judge agreed with their recommendations, but generally

they felt he had been responsive and made use of their material. A small

" number of robation officers reported that they had some experienced.indi—

vidual judges who were so biased, that in those instances thelir recommen-
dations seemed to have little effect on the judge's decision. 7 few
others indicated that the nature of particular crimes often detérmined
the judge's decision rather than the probation officer's recommendations.
Prior to the ggglg_decision, attorneys were not generally present in
the juvenile court. The probation officer dealt with the judgé directly
and to some degree acted as both_advocate and prosecutor. The emergence
‘of the attorney in the juvenile court has caused upheaval to the system
and particularly to the probation officer. He is no longer the major
source of recommendations for the judge's consideration. Now the judge
must take into acéount, and respénd to the atto#neyfs reconmwendations too.

Many aspects of the probationrofficer's former role have been challenged

by the attorney.

The discussion of the probation officer's responses to the questions

in this sectiocon does not Gepict the emotionality which was so obvious in

the actual interviews, but individual quotes Wi;l be cited in order to .’
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illustrate the intensity of feeling around these issues. Four major cate-
gories appear to represent the probation officer's perception of what the
lawyer's role chould be (Section V, guestion 1). They are as follows:

1. Essentially legal representation;

2. Legal representation with social-emotional interest--treatment

planring, community rehabilitation; .

3. Comments which imply that the attorney is not acting in the
best total interest of the child; and,

4. Comments which indicate that the lawyer is not necessary and
should not be included in.juvenile c¢court proceedings.

All of the probation officers felt that the attorney should play a role
in the juvenile.court. However, 86 bercent of the sample felt this role

should consist of legal counsel in order to insure the juvenile's legal

rights. Nevertheless, twenty-five percent of the probation officers in the

District of Columbia made comments which implied that the attorney was

not acting in the total best interests of the child. It is an interesting
paradsx that while the probation officer feels the attorney shoula confipe
himself to a legal role, he then criticizes him for not attending to the

total interests of the child. 1In effect, the probation officer is asking

~the attorney to allow him to formulate rehabilitative planning and accepf

his judément akout the best interests of the child, Yet it is clear that
the attorney's entire defense is based upon the attorney's perception of
what constitutes the best interests of the child, and the attorney's

assessment of what constitutes the best legal répresentation.
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Probation Officer 3B: "The attorney should coperate in the
best interest of the child, he should consider the child's

total home and community, he should not operate just like
it was an adult case.¥ : :

Probation Officer 1B: "Their [attorneys'] objective seems

to be to win a case rather than what's best for the child.

Their objective is to get the kid back on the street."

Probation Officer 7B: "I don't see the lawyer playing a

relevant role in the juvenile court=-They assume all cases

get the bad experience of the Gault situation. His specific

role should be to protect the child's civil rights and he

should not be involved with the total child.!

Probation Officer 11B: "I'm confused, I've had battles since

I've gotten here. TI've recommended detention, and the lawyer

gets a child set free for superficial reasons. I'm confused,

lega.ly he may be right, but I don't know how much."

In order to further exp}ore the probation officer's feelingskthat the
attorney does not act in the total best interests of the child, the pro-
bation officer was asked to comment on how perceptive he thought attornevs
were regarding a client's mental condition (Section V, question 2). Sev-
enty-five percent of the probation officers in t?e District of Colilumbia
felt the attorney was not perceptive of mental health needs and that his

concern with legal issues often led to thé neglect of treatment measures

or rehabilitative programming. It is a very sharp contrast that only 4

of the out of state probation officers felt this was trué. Their responses
ES

reflect a greater working together with attorneys. While they agreed with

their Diétrict of Columbia colleagues in the previous question that the

attorney's role should be essentially legal, apparently they are more

willing to communicate ideas to the attorneys, and are more successful at

serving as mental health advisors to attorneys.. At least half of ﬁhe out:
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of state sample replied that the attorney was perceétive to his client's
mental health condition. One wonders if the probation officers in the
District of Columbia are not in fact perceived as adversaries by the
District of Columbia attorney and as representatives of the legal "estab-
lishment" which is destructive to the juvenile, and thus avoided by the
attorney. The out of state probatioﬁ officers indicated that there is.
variability in an attorney's grasp of méntal health igsues. ngetimes
they say the attorney perceives the problemlﬁut not the treatment. They

also stated that the attorney was better able to note a serious emoticnal

¢

disturbance, but was leus aware of the more subtle forms of mental illness.

They also report that sometimes the attorney will only acknowledge the
presence of emotional disturbance if it is documented by a medical officer.
Probation Officer 47: "Usually he's [attorney) guite perceptive.

If his client seems abnormal, he often requests a psychiatric

examination."

Probation Officer l: "Generally he's as perceptive as the pvo-
bation officer handling the [juvenilel]."

Probation Officer 3: "Usually aware of conditions but horribly
unaware of treatment programs and the paucity of them."

Probation Officer 4: "Only aware of most gross mental distress
not aware of the personality disorder which distorts."

all of the probation officers said thét they conferred with the .ju-
venile's lawyer, but generaily they had to initiate this conference, and
fﬂdt‘the attorney did not routinely familiarize himself with the probation
material (Section v, question-3).

In attempting to assess the results of probation officer-attorney

conferences, the probation cfficer was asked whether he felt the juvenile's
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lawyer was responsive to his recommendations (Section V, question 4). In
the District of Columbia, all but two probation officers felt the attorney
In other states, more than half of the sample report

that he was. Both the District of Columbia and out of state probation

officers acknowledged that there was some variation based on the attorney's

experience, his personality, and, more important, whether or not the attor-

ney felt that the probation officer's recommeﬁdations supported his own.

The probation officers sense that the presence of attorneys in juven-
ile court has not only affected their relationship with the judge but with
their own probationers as well. When asked how he felt the juvenile per-
ceived his attorney's role (Section V, question 5), the District of Colum~
bia probation division clearly stated that the juvenile saw his attorney
as a means of "beating the rap" and "going free". This imgresSioh‘was
also shared by two~thirds of the out of state’probation officers.

Very few probation officers felt that the juvénile fully understands

3

the role of the attorney. Furthermore, they commented that the juvenile

saw the attorney for such a short period of time that, despite the attor-

‘ney's receptivity, the juvenile did not have sufficient involvement with

his attorney which enabled him to think that his lawyer could help him
with any other life problem, beyond getting him released from court.
Several of the District of Columbia probation officers imply that the

juvenile is either confused or distrustful of his lawyer's role. Almost

none of the probation officers feel that the juvenile perceived his attor-

ney as a confidante or friend.
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Probation Officer 2B: “. . . some kids can relate and like
him., If he is an older guy and moralized it turns kids off.
Many parents complain about the lawyer."

Probation Officer 1B: "The kids are not stupid, they use
him. Some view him as a means of ‘beating the rap'. The
less sophisticated don't even know what he's there for."

Probation €fficer 3B: "When you're in trouble with the law
you need a lawyer. I go along with the Gault decision. Often
these kids don't have the financial means. Some lawyers are
good, some are bad."

Probatidn Officer 29: "“. . . his mouthpiece. . . "

Probation Officer 33: " . . the attorney's main objective

is to obtain a non-delinquent finding."

E.  The sixth section, Inservice Training, deals with training issues..

Many studies make recommendations for major revision without exploring
the needs of line personnel.

for changes will be effective unless they can be digested and implemented

by these personnel, Within this section, the probation officer is asked

to deiine areas of additional training which would allow him greater pro-
ductivity (question 1). His familiarity with referral regources is as-
sessed by asking whether or not he has visited or heard about these re-
sources (question 2). Finally, in an attemptkto get at.the basic core of
probation, the pr;bation officer's feelings about the youths in his case-
load and his preferences for‘working with particular types of youths are
explored (question 3).

Ninety peréént of the probatirn officers who participated in the
survey replied that they had visited both the detention and treatment

They state wnanimously

facilities to which they send their probationers.

Our own research has suggested that no plans
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that these sites were visited prior to the youth's arrival, and during SR e . seek inexpensive seminars and courses for their staff. Budget is not the
) , ; it 3 only difficulty. The probation offi *s caseload of 1 i
the course of his confinement. : : y Yy P n officer's caseload often leaves him unable
Discussions with the administrators and staff of the local facilities E Y to commit time away from the office. It is ironic, however, that many
indicate that these statements are not accurate. They report that youths » . probation officers feel the best probation officer is the kind who pursues |
frequently complete detention without a single visit from their probation Q o his role in a variety of settings, and meets with probationers in the %
‘officer, despite requests for this servize by the wvuuth and the detention : community, on the street, at the school, ete. 14
center. : : 3 ) ; There was a strong wish for additional training in counseling tech- ’
The figure is probably spuriously high for treatment facilities as 3 nigues and group therapy techniques. Pxobation staff repert that the case
. o E
‘ 3 : . ‘ Sk : . [
well. 1In an earlier discussion of the research, probation officers stated 1 presentation method of training was particularly useful. There is a desire |
. : . . ) ) 3
that they lost contact with their probationers when he was referred to . 3 ’ : for refined screening techniques, as well as a greater inmput into adminis-
outside ag2ncies. Furthermore, when referral services were discussed dur- ) : . trative decisions and procedures. There was consistent s"=ort expressed fé
. A [
ing the interview, it was apparent that many probation officers merely ?I for a less formal and more immediate liaison and system of communicaticon 4
X ; s } s g - B . . 2
had » cursory familiarity with community facilities, generally based on ;5 . . with the mental health service, ;
ccmments t .2y had overheard, rather than actual visits. If probation s s ) Twenty percent of the local and out of state probation ofiicers
: P . |
offsrers .re unfamiliar with referral agencics, those youth who requi:e %f ! report no preference for a particular type of client. IThey report satis- |
‘ ' T ir i .
the treatment services provided by the agencies are not likely to receive d ii faction with a heterogeneous caseload, or enjoy the challenge presented )
'e
= e .
the help they need. The mere size of probation caseloads, and the offi- ¥ - by individual probationers. However, 80 percent do express a preference.
cers's appointments at court, etc., also suggest that his time is so 5? _ This 1tem’hlghlights the crucial neglect of this variable in assigning ;
‘ Py : . : - . Coe s ‘ ]
heavily committed that he is unable to establish the communication with . £ probationers to officers. None of the probation divisions reported a )
referral agencies which might facilitate the treatment for emotionally ‘ ; - formal system of case assignments. Individual supervisors cccasionally
disturbed delinquents. 4 : ; e . discover that particular officers have success with a particular type of
» i %
There was unanimous agreement by line staff and supervisors that : child, but may or may not act on this knowledge. Seventy-five percent of ;j
additional ingervice training and supervision were desirable. Supervisors g | the officers indicate personality preferences. Some prefer aggressive ]
' | :
> ‘ . . . v N I3 3
repu:rt very limited budgets for training, but state that they constantly E active youts, cthers are intimidated by these same youths. Similarly,
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ithdrawn youngsters provoke discomfort in some probation officers and -
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hallenge others. Preferences are also indicated in terms of age, sex, 5

nd offense. In the latter category, several probation cfficers indicated

hat they do not like to work with addicts, others indicated they did not

refer “run-away" or "out of parental control" girls.
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IV. A Psychological Portrait: An Independent Study of Juvenile
Probationers not previously tested for Emotional Disturbance

In the preceeding chapters the functioning of the Child Guidance

Clinic and the Probation Division of the Juvenile Court (now the Family

.

‘Division of the Superior Court of the District of Columbiz) were reviewed
in relation to the services provided for those juveniles selected for

. ésychological evaluation. The data reveals that the actual number of
juveniles referred to the Clinic comprise a pfoportionately small sample
of the total case load, and -that the number of Probation Officers who
make these referréis represent an egqually small sample of the total

Probation Staff.,

The minimal utilization of the referral process coupled with the

pro ="

probation officer's ambigtdus discrimination between mental health and
pathology vividiy indicates that seriously emotionally disturbed juve-
niles pass through the system undetected, and untreated. In order to
observe this phenomenon, a group cf juveniles who completed the intake
procass, and had been on probation fér a period of six months to a year,
without being referred for a psychological evaluaticn were independently

tested. The psychological protocals obtained from these youths were

then reviewed by a group of independent clinical psychologists.
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A. Selection of the Samrle °

The Quarterly Statistical Report published by the Juvenile Court

of the District of Columbia provided the basis for selecting the yoqths
who were to be examined. The Statistical Report delineatesynew delin~
guency referrals according to offense category, as well as age, and
scex of the juvenile, and thus provides a pattefn oi the various typés
of youths represented in the court caseload. - The éattern whicﬁ‘reflected
the case load as it appeared during the months of May thru December 1969
was utilized,. A discussion of this pattern, as well as the figures’for
thévperiod of time encompassing this research are cited in Chapter II,
7Table I of this repo:t. By way of brief review,‘the majority (almost’
20%) of these referrals are males, beléw the age of 16, whose offenses
are likely to be acts against persons. The female juvenile offender,
also tends to be below the age of 16, and her offenses are primarily
characterized’as truancy or Leyond parental control. |

Twenty juveniles, corresponding to the above distribution, were

gought. An IBM print out obtained from the Research and Statistical

Division of the Juvenile Court presented the investigator with a list

of juveniles who were placed on probation at least six months previously.

The IBM data was subsequently checked with the card file or registry
maintained by the Probation Division. 'An extensive list of candidates

was gathered for each of the offehse age-sex sub-cells in the last

guarterly report for fiscal 1969 and the first and second quarterly
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reports for fiscal 197C. Names were selected in order of presentation
on the IBM print-out. The print-out did not indicate whether or not a
particular juvenile had been referred to the Child Guidance Clini¢. If
the Clinic had in fact received a reference the particular name was
deleted from the list. Since the print-out was chronological, the first

selections represented juveniles who had been on probation for a year

or longer.

B. Trangistions and Crisis

The selection process extended over several wesks and mirrored the
transition which the court was experiencing., The study was initiated
at a time when the Court was in a wajor crisis. The Court had gained
the reputation for being incfficlent ond inzféoctive. Tho cousht wos

challenged for its inability to curb juvenile crive, &s wall as i4

failure to rehabilitate. There was a missive backhlod of caras: zons

"juveniles were detained for inordinately long periods of time, while

other juveniles were accumulating new offenses, while still awaiting
a court appearance fur a previous offense. Rehabilitative facilities

were overcrowded and labelled as breeding grounds for criminal behavior,
and much publicity attended a senate investigation of the court.

istrative guidelines were weak, and records were misplaced or lost. It

was during this same time that the Chief Juvenile Judge, who had pre-

sided for almost a decade, died,
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It was also during this same period that the Juvenile Court, lost
the autonomy it previously held, and was incorporated into the Superior
Court as a result of a long awaited reorganization of the entire District

of Columbia court structure. Judges from the adult criminal court,

without training cr experience in dealing with juveniles were rotated

thru the ju&enile éourt, and major policy decisions affecting probation

In an attempt to reduce the massive backlog, youngsters who

would have remained on probation for longer periods of time were dismissed
prior to one year. | | | |

- As a result, many of the youngsters who met the selection criteria

wefe‘né longer available. Ultimateiy the 20 juveniles who were tested .

tended to be on probation fer 6 to 8 months at the point of selection

‘rather than for a year.

Another factor which curtailed thz list of subjects was also in-
volved in the crisis of the court's transition. As the new judges
attempted to meet the guidelines which emphasized rapid and early justice,

they were confronted with their lack of experience and began to refer

. increasing numbers of juveniles for psychological evaluation, seemingly

as a means of diminishing the public's criticism of the court backlog.

The waiting list for the clinic expanded considerably, but never-the-less

cannot be interpreted as a greater awaréness of the juvenile's emotional

problems. Of the 36 youngsters whom the examiner initially attempted to

locate, 10 had subsequently been committed to institutions as a result
However,

of further offenses or a probation crisis. these youngsters
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still had not received a psychological evaluation.

The number of potential subjects from the INM print-out continueﬁ

i

to diminish as a result of the time lapge between the initial phase of

the research and the testing phase and the freguent inability to locate

adequate case . ' LE££] i ic i
a records. These difficulties serve as a dramatic illustra-

tion of the need for new procadures.

C. 'The Test Procedure

Twenty juveniles were tested. Ten of these evaluations were con-

ducted by this investigator, four were conducted by a schrol clinical
psychological with many years of experience, and 6 were conducted by

doctoral candidates in clinical psychology, under close faculty super-

vision.

+
The juveniles were contacted by their probation officer and asked
to pasticipate. They were informed that the purpose of the evaluation

was for research, and in order to obtain ideas for new programs ahd

procedures. It was explained that participation was not compulsory,

and that the particular youth was selected becausé of his age, and the

fact that he had been on probation for a while. Each subject was pro-

vided with carfare, but no other remuneration.  Only one juvenile was

unwilling to participate.

The evaluation were conducted at the probation division offices or

at the research offices across the street from the court.
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D. Tests Administered

Each subject received a ccmplete Wechsler Intelligence Scale, a
Rorschach, a Bender-Gestalt, and the House-Tree~Person test.

E. Test Protocols selected for Study

Although 20 subjects were tested only 12 of these were selected for

the

final study, since the goal was essentially illustrative. Each of

the twenty. protocols was assigned a number which was concealed and placed.
The first 12 numbers thch were drawn were selected for study.

Bach test protocal was prepared in on identical manner ﬁefore it
was submitted to the evaluating psychologists.

1. A summary sheelt was constructed for the Wechsler Scale. The indivi-
dual Wechsler Subtests and both their raw scores and scaled scores, as
well as .he Verbal, performance, and Full Scale I.Q. was recorded én

the summary sheet. In, addition, the juvenila's responses to the. vocab-

ulary subtest were typed and included, in order to provide a sample of
the juvenile's language.

9. The Rorschach and inquiry were typed, but were not scored.

3. The Bender Gestalt, and House~Tree-Person drawings were reproduced,
4. The juvenile's age, sex, and offense were listed. No other infor-

mation was provided.

5. A cover letter was included instructing the psychologists to review

each protocol carefully and requesting him to answer the following

questions:
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a. Clinical
i. Does this youth show evidence of emotional disturbarnce
or an organic disorder?

ii. How severe do these symptoms appear (mild, moderate;
severe) 7

iii. What diagnosis might be attributed to this case?

iv. What kinds of treatment recommendations would you
make for this youth?

b. Legal

i. What aspects of this material should beé considered by
a probation officer or judge in developing a rehabilitative
plan for this youth? Please list the specific test items which
you feel are relevant (i.e., evidence of low I.Q., evidence of
specific strengths or weaknesses, etc.).

ii. Does the psyéholog;cal material offer any clues as to
whether or not this youngster is competent to participate in
the court proceedings?

iii. Based on your evaluation of the data, do you feel pro-
bation is a sufficimt form of intervention or does this young-
ster appgar to require additional mental health services?
Please list specific recommendations (i.e., psychotherapy,

hospitalization, education, etc.).

F. Psychology Rating Board

Nine psychologists were asked to .evaluate the protocols and complete
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the questionnaire. The Rating Board knew that the study dealt with the

Juvenile Court, but were not familiar with the project. They were

informed that the protocols were court cases, but did not know who

had tested the Jjuveniles, nor were they familiar with the basis on

which the prolocols were sélected.

Each psychologist was given 4 protocols to evaluate. Each protocol

was rated by three different psychologists.
All of the psychologists held Ph.D's in clinical psychology, and

reflect excellent training. All are currently employed as professional

psychologists, 3 of the psychologists currently hold positions of major

responsibility as a division chief or director of training.

G. Case 1
This fifteen year old black female was place on probation because

she is beyond parental control. On :he WISC she obtains a Verbal I.Q.

of 67, a rerformance I.0. of 71, and a Full Scale I.Q. of 66, which is

mental defective.

Two of the rates felt there was clear evidence of both emotional

disturbance, and organic malfunction. The third rater felt the diag-

nostic evidence was unclear, kut that the symptoms themselves were

severe and labelled her as mentally retarded.

All of the raters emphasized this girls very limited intelligence,

and the likelihood that she will require prolonged guidance. Probation

alone would be seriously inadequate, and the rates point to a need for

remedial education, job training, psychotherapy, family counseling, and
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and ultimately residential care if improve&enﬁ does not occur. Two of
the raters report that sexual acting out is likely Lo occur, ansd thaE
close interpersonal relationships in general will present problemé. »

All of the raters anticipated that there would be difficulty in ﬁhis
youngsters' understanding of the legal procedures, §nd that she may well
become disorganized under stress, and manifest poor reasoning ability.
While she appears competent to participate in court procéedings, they
felt her participation could only be minimal.

In summary, all of the raters felt that probation alone would be
seriously inadeguate, and that the psychological evaluation offered
relevant guidelines.

H. Case 2

This almost 16 year old black female was charged with truancy and
beyond parental control. Her scores on the WISC are as follows:
Verbal I.Q. of 77, Performance IOQQ of 78, and Full‘Scale I.Q. of 75,
She is functioning in the borderline range of intelligence, but shows
some evidence of highier potential.

There is‘disagreement between the raters @s to the seriousness and
etiology of this girl's difficulty. One rater perceives her as mildly
retarded possibly on an organic basis. The second rater sees her as
passive aggressive and potentially volatile. The third rater concurs

with the preceding diagnosis but rates the symptoms as less intense.

All three agree that she is need of supervision and can benefit from
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kpsychotherapy and vocational training. They feel probation is notylikely
to offer sufficient emotional growth or guidelines.

The raters felt this girl was comwstent and imply that a court ap-
pearance can help her understand cause and effect relationships, and
serve to enforce impulse controls.

1. case 3

This 16 year old black female was considered beyond parental control.
on the WAIS her Verbal I.Q. is 82, her Performance I.Q. is 87, and her
Full Scale I.Q. is 83. She is functioning at the lower thresholds of
average intelligence.

The raters concur on mild symptoms of emotional disturbance, and all
diagnose ger as having a personality disorder. They pesrcéive that she
possesses additional strengths and more emotiornal resources than she
Feelings of unmet dependency and a sense of her own

is able to utilize.

inadequacy seem to have turned this youngster against society and her

family.

All of the raters feel some form of environmental intervention empha-

sizing remedial education, family therapy, vocational opportunities, and

a supportive rather than threatening approach are regquired. They feel
her perceptions of reality are accurate and that she could definitely
that proba-

participate in court proceedings. They did not feel however,

tion alone would offer sufficient intervention.
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threshold for frustration suggest a character disorder or unsocializad
aggressive reaction. The raters emphasize the need to help this young-
ster maintain control and recommend a half-way house or more confined
residential placement. Reﬁedial education as well as therapeutic
counseling are recommended, Probation in itself does not appear to
offer sufficient rehabilitative promise.

Despite his impulsivity, this youngster was considered competent

to participate in court.

N. Case 8

This 15 year old black male was charged with robbery with force

and violence. On the WISC he attains a Verbal I.Q. of 8i, a Performance

I.Q. of 72, and a Full Scale I.Q. of 75. His functioning falls within

the Borderline to Dull Normal I.Q. range.

This is a youth in need of najor therapeutic services. The raters

‘report that his symptoms are severe and reflect both emotional distur-

bance of psychotic proportions and organic involvement. - They all doc-
umented the need for extensive psychological, psychiatrie, and sensory
investigation, and recommended this be performed in an in-patient facil-
ity. They point to his poor emotional control the tension generated in
interpersonal relationships, as well as weak role identification.

Two of the raters felt this boy was incompetent to participate in

court proceedings, the third rater felt that he might be marginally

‘competent, They felt probation would be an inadequate form of interven-

tion and recommended hospitalization.
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0. Case 9

This black male youth, almost 16, was charged with robbery with
force and violence. On the WISC, his Verbal I.Q. is 90, his Performance
T.0. is 86, and his Full Scale I.Q. 87. Intellectual functioning is
essentially average.

This boy is perceived as emotiqnally disturbed. His symptoms were
judged to be moderate to severe. The ratzrs report on this youths "angry
feelings" and his "authority conflicts®, and that he is "ridden with
aggressivekimpulses". His anger appears quite close to the surface and
he demonstrates considerable emotional lability.

In light of this lability one rater felt his hold on reality was
tenuous, and thué was only marginally competent. The two remainingkraters
cite a need for psychotherapy and feel probation would not offer enough

service, but feel the boy is compecent to participate in the court pro-

ceedings.
P. Case 10

This 12 vear old black male youngster has accumulated two offenses,
assault and rectal sbdomy. on thé WISC his verbal I.Q. is 85, his Per-
formance T.Q. is 79, and his Full Scale I.Q. is 8C. The scores indi-
cate low average intelligence.

Tﬂis boy was judged as showing’severe emotional disturbance as well

as related organic disturbance by two raters, and moderate organic dys-—

function as well as an adjusﬁment problems, by the third rater. The
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raters responded with great intensity,

and convey a need for in-patient

care, medication, and extensive evaluatinn, in order to help this young-

ster adapt to his limitations, control his impulses, and still cope with

the world. They highlight his gross inability to participate in court

proceedings and state with clarity the many additional serviceg he re-
quires beyond probation.

Q. case 11

This 15 year old black male was placed on probation as the result

of a burglary charge. On the WISC his scores are well in the average

range with a Verbal I.Q. of 82, a Performance I.Q. of 107, and a Full

Scale I.Q. of 93. Nevertheless the minor who tested this youth reports

that he is unable to read, eXception in very limited vay. '

The 3 raters report moderate to severe symptoms of emotional distur-

bance. Two of the three, felt that further examination was reyuired in

order to rule out underlying organic problems. They poi .t to emoticnal

“constriction", coupled with aggressive impulses.  They see this youth

as needing confirmation and reassurance of his potential, and recommend

remedial training, occupational plarning and psychotherapy. One of the -

raters felt this youth was not cempetent, two felt he was. This is the
only youth who reflects disagreement.hy raters as to his competence to

participate in court proceedings.
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R. Case 12

This 14 year old black male was charged with assault and robbgsg
with force and violence. On the WISC he attains a Verbal I.Q. of 82,
a Performance I.Q. of 99, and a Full Scale I.Q. of 89. His intellectuyal
functioning is scattered across the average range.

All of the raters felt this youngster manifested signs of emotional

disturbance, but judged his symptoms quite differently, ranging from mild
to severe. They agree on the diagnosis as a personality disorder,

associated with anxiety inadequacy and acting out. 7The raters feel Cthis

A R L AT AR sy

youth will require a patient and teaching therapist before thas boy can

R TEAT

present himself from translating his bad feelings into anti-social be-

-

TR

havior They feel he has to be gently guided towards self exploration,

recommended psychotherapy, remedial education, and a series of supportive

and corrective environmental experiences.
. . - e
They feel he was competent to participate in court proceedings.

S.  Summary and Discussion

Of the 12 cases evaluated by the psychology raters, all but 1 young-
ster was considered to manifest a variety of signs of emotional dis-

turbance or organic disorder. In six of the cases, Gr 50 percent of the

clinical sample, the pathological signs were of such severe proportions
that the raters felt the possibility of psychosis or retardation was so
great that the juveniles perception of reality and his ability to make

judgements'was seriously impaired.
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The single youngster who was not,judgedwgo the emotionally disturbed
was not without symptoms of dietressr‘ However, his probiems were con-
gidered comparable to the stress other adolescents experience and there
was no particular ev1dence of an aff ectlve or though“ disorder. For

this youngster, probation was considered an appropriate and promising

* response to his anti-social behavior.

~ For each case, the rater was able to abstract the test responses .

and test patterns upon which his judgehents or interpretations were based.

Each youngster was rated“by three psychologists. In general these vouths

appear culturally, emotionally, and psychologlcally deprived. In several,

thelr 1mpnlses are so close te the surface and ‘their contxol so tenucus

that additicnal crises of various kinds are likely to occur. Some will

undoubtedly_return,to the court with new charges, (this has proved to be

so, after checking records since the evaluation) other may reguire hospi-

talization or securecustody. Yet none of these youngsters ware selected

for referral to the Child Guidance Clinic, as a result of the intake

process, or during the period of time they had been on probation. .Eleven
were rated as needing additional services beyond probatioh, which include
psychotherapy, remediai education, vccational training, family counseling,
and residential care. Ali of the ratexs felt that the pchhological

evaluation provided data which would be useful and frequently essential

- for an effective probation experience.

Two  youngsters were considered incompetent to participate in court S

proceeding. There was disagreement as to whether or not a third ycuth
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was comnetent For several others, while the raters felt these juve-

eres could yart1c1paLe in thelr court proceedings they imply limited
or questionable participation. This is a fact that the attorney as well
" ag. the probation officer must begin to explore in more detail.
Bll 12 of these juveniles are underachieving in school as well as
in the rest of their lives. While there are indications of higher intel-
lectual potential, within the group, less than half emerge with clearly
average I.Q. test scores.

Tt is important to recall that these raters did not receive the
social history and related data available to the probation officer, and
;ere still able to develop meaningful recommendations. Think how much
richer their responses might have been had they cezen the social history
and interviewea the juvenile.

These 12 youngaters are not different than those who were tested by
the child @aidance Clinic, in fact few appearkmuch more disturbed, but,
they were not referred. The selectlon procesc is not effective and it
must be revised. One cannct re;y on probation officers intuition, or
what ever additional circumstances prompt a referral. As the procedure
functions there~are too many indications that seriously emctionally
aisturbed juveniles pass throught the system undetected and untreated.
Each ]uvenlle must receive an independent screening which is based on
psychologlcal test data. There are precedenta for such a system. One

example is discussed invthe,proceeding chapter.
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» V. A Model: A System for Screening and Rehabilitation

The preceding studies have demonstrated with clarity the failure

of the current system of juvenile trial and disposition to serve as an

effective means of rehabilitatiny emotionally disturbed juvenile offenders g
The studies illustrate a system which is inappropriate both in principal

and practice. The vague conceptualization of the meaning of emoticnal
disturbance and its effect on a youth's life, as well as the increasingly

punative function of the Juvenile Court in response to the increase in

juvenile crime negate vehabilitation.
The present chapter will discuss the major factors which contribute
to the aforementioned. failures and suggest alternative approaches to

rehabilitation; and ultimately a new model for processing juvenile cffend-

ers.

‘What‘appears most markedly absent in the present juvenile court is a

guiding philosophy. Without such a philosophy the major functions of the
court appear irrelevant and arbitrary both to kthe court staff as well as

the juvenile offender.

The court must consider first whom it must serve,; and then continuall

assess the quality and appropriateness of this service in light of its
guiding philosophy. The court must then accept the responsibility for
initiating alternative programs for those youths over whom it will nct
take jurisdiction. The concept of processing a child through a legal mill

is simply insufficient.

100

L it

It has been assumed that the Intake Section of the Juvenile Court
fulfills thesé functions. The goal of Intake is reputedly aimed at

understanding the individual juvenile and the circumstances which surround

ot

his offense. Theoretically, it is at this point of entry that the court

may assess whether or not a youth should be retained by the justice system,

Y/

O e b e

g §o -

. released to the community, or referred to another agency.

Traditionally, intake officers have been social workers who .are

trained in interview technigues and are familiar with the guidelines for

preparing a social study. However, the amount of professional training

[ e L

which an intaxke officer poésesses varies with the type of juvenile court
! in a particular jurisdiction. In communities which have a well-defined
and often separate juvenile court, the intake officer is more likely to

4

H . . 3 » .

! pe a social worker. In rural communities, where the juvenile court 1is
¥

*

an extension of the adult court, the intake officer may merely be a

zourt clerk.

An intake interview;may proceed in a formal manner according to

i

&

i defined gumdellnes but frequently these interviews are less formal, and
.

i data is gathered as a result of talking with. the juvenlle and hls famlly

1/  This project has not examined the legal questions involved in a
- juvenile court's screening of chlldren before it has issued a
petition in the case.

ae aime

oo

-’



iene

e

B ]

e s e T K R Yo S 5w S Gt Ty 4 TS g e b

ey

e i 3

- S o~ S T ] T N e 4 ey e M

101

The informal interview does not guarantee that all pertinent data will
be obtained. The duration of the in;ake process may be completed in a
single interview or extended over several weeks in order to collect
school records, medical records, previous court actions, eéé.

The probation study shows that even experienced prcobation officers
do not consistently articulate or attend to signs of emotional distur-
bance. They appear unciear about the boundries of emotional disorders,
and frequently unable to distinguish fixed patterns of disorder versus
situational problems. Similarly, problems of retardation and brain
damage also go unnoticed. ALl of these factors suggest that current
intake procedures'are not adequate, and characterized by immense variabil-
ity. A failure at this critical stage in the juvenile justice system has
ramifications for all gubsequent court procedures. At intake an effec-
tive and intergrated system of justice and rehabilitation should emerge,
rather than the destructive anc often ineffectual process which our

research has unearthed.

How can this system be revised, and what are the functions which are

essential to a more effective intmke program? The intake staff should
consigt of the best trained staff available to the Juvenile Court. The

intake officer must reflect superior training in mental health, sociology,

and have an understanding of rehabilitation programs. He must be familiar

with the specific rules and services of the court he represents, and in
addition he must have a comprehensive knowledge c¢f otiier community agen-

cies. The intake process must become more prediétable and assure formal
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data upon which judgements and recommendations may be based.
apparent question which one may raise is, why go to all the trouble or
why is it relevant? It is relevant because the brief screening which
intake has traditionally provided has failed in a number of ways.
screening is so cursory that relevant social material is often absent
and judgments are based on inﬁuition and chance. Intuition and chance

might be adequate if probation generally is successful, but again this

The most

The

has not bheen the case. Mary youths have been admitted into the juve-

nile justice system who never should have been there.

they reap little benefit. Some of these juveniles present marked degre=s

Once admitted,

of emotional disturbance and should best be treated within a mental

health system. Other youths who have been admitted on the basis of

special juvenile offenses reflect family problems which could better be
handled by social agencies. There has been adequate publicity about the
youths who go through the system as a result of & minimal offense and

come out well-educated for a criminal career. It is a myth that 'a less

detailed system of intake classification saves time.

It may save time

in the initial intake process. However, the ensuing failures which

and other probation crises.

The major functioné of intake must be amplified t6 include evalua-

tion, classificaticn and referral.
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r3

e



B T e

o i g

£

g < T

,
~
A
t\/
-
N
M
.

——,

e

*
+
-
S
#
‘
iy
N
~.
K
.
*
+
N

103

A. Evaluation.

Some evaluation of a youth is necessary before any realistic

planning can occur. The need for this evaluation remains consistent

whether the vouth is retained in the judicial system or referred out.

Decisions must not be made on an arbitrary basis.  If rehabilitation

is to be effective, the system must tailor it to fit an individuai youth's
needs. An evaluation must consider intellectual and emotionsl factors
as well as physical, developmental, and soaic-cultural factors.

The model for intake which is discussed in %he following sections
hypothesizes an evaluation -for everyfyoé%ﬁ who is referred to the court.
'Obviously this is a massive task and will reguire planning and discus-
sicn prior to implementation. The suggestions below are to serve as key
indicators of specific services. As thé court develops its philosophy
it can meet these key points in a variety of ways.

The project is recommending that intake make use of evaluative pro-
cedures in an orderly fashion beginning with global screening and con-
cluding with a complete énd comprehensive ‘mental and physical examination
wﬁen regquired. ‘The decision as to the~inclusiveness of an examination

should be evident from the data obtained. Is it sufficient to be able

to make recommendations as to whether or not a child should be retained

in the juvenile justice system?' If he is: retained can the data provide

information as to the service or disposition which is most likely to
lead to successful rehabilitation for a particular youngster? Have basic

»questions about the child's competence to stand trial been answered?
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1. intellectual Factors.

while most courts generally acknowledge the importanée of intel-
ligence and have developed statutes dealing with individuals oﬁ very low
1.0. within their “"defective delinguent" laws, there is no routine assess-—
ment of intelligence prioxr to pfocessiég a juvenile. Intake offfcers
genera¥ly’assume that a‘youth has average Or near average intelligence.
Frequently this is not the case. In our Child Guidance Clinickstudy,
which considered this factor, we found that more than 46 percent of the
opulation had below average 1.0.'s and an additional 32% test in the
iull Normal Range. In éur independent testing of youths within the l
ini rcent clearly
court population,who were not referred to the ?llnlc, 42 pe
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Normal Range., Nevertheless, they were considered responsible for their
antions and were expected to participate in the legal and rehabilitative
process which often was meaningless to them because they failed to
understand what was happening to them. Their ability to make causal
relationships was severely impaired. ' The potential success of a program
and the techniques utilized within that program would be quite differént
for retardates and average youths. The need for caution and information
exists in both directions, ~Not only rnust allowances be made for a youth
with limited intelligence, but there must be equal concern to avoid

mislabeling a withdrawn, disturbed, or uncommunicative youth of average

ability. The trained clinician can assess intelligence in both formzl

and infqrmal fashion based on his familiarxity with the abstract and con-
ceptual components which underlie the aggregate of abilities generally

One would nob ordinarily anticipate an intzke

P

labeled "intelligence®.
officor to have comparable clinical acumen [although he might as a
result of supervision and training]. And, thus, it is strongly recom-—

mended that intelligence testing become a routine part of the intzke

[0)]

process. We are not recommending that full scale intelligence scale
such as the Wechsler Intelligence Scale for Children and the Wechglex

ox

Adult Intelligence Scale be routinely used since they may reguire one

more hours to administer and score. However, the intake officer should

be instructed in the utilization of brief screening measures., Two

examples would be the Ammons Picture Vocabulary Test and the Quick Test.

by 3 e g b e
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Detailed instructions for the administration of these tests are available

to professionals and the training of intake officers in their usage could

easily be conducted by the Child Guidance Clinic or some equivalent clini-

cal representative.

Various sections of the standardizes intelligence

tests, such as the Wechsler Scales, could also be administered for the

purpose of screening.
Subtest and the Block

whether or not a youth possessed average intelligence.

Several individual subtests,
Design Subtest, would offer broad clues as to

Oother scales

which are less verbal in content, such as the Raven Progressive Matrices,

might alsc be adapted for the screening purposes. If the screening

measures suggest low I.Q. or other major intellectual barriers or mal-

functions, then a more comprehensive evaluation could be undertaken.

2. Emotional Functioning.

For the purposes of this study, we have defined emotional distur-

bance in the broadest possible sense, and would suggest that the intake

~officer do the same.

In order to achieve this goal, the intake officer

~'i‘»t‘(ust be tutored in normal development as well as abnormal psychology.

He should be sensitized to the emotional crises characteristic of dif-

ferent age levels, particularly adolescence. While the severely

atypicalorﬁthe severely emotionally disturbed youth is detected with:

relative accuracy, this group represents a very small percentage of the

court's caseload.  Once again, itvis the more subtle forms of emotional

disfurbance which remain undetected. Basic concepts which distinguish

between health and illness must be part of an intake officer's education.

\
N\ ‘“, AR R , K S I S et ! NN
L ¥
R . R . / Lot 0 ::‘: L S~ siema o, W'-‘w,/ Nt T \
. . « ; 4 N . "~ \ N FAES > AR

such as the Vocabulary

A



A SO

g A R T Y R DAy

107 ‘ o

Similarly, he must alsc become responsible for assessing the source of
his own anxiety and distinguishing it from other clues cf emotional dig-~
turbance which are present in an intake interview. What are the ways

that an intake officer can distinguish a true disorder in thinking, or
truly inaééropriate behavior? Once again, our research suggests that the
most effective way is to utilize objective techniques in the form of
brief screening tests. We are recommending paper and pencil personality
measures which may be machine scored and for which there are various
subgroﬁp norms. One axample would be group administration of the
Minnesota Multiphasic Personality Iﬁveﬁtoryu Other illustrations of
.testé which regquire less time and a lower level of reading ability take
the¢form of sentence completion tests, etc. We are not suggesting that
each childvreéeive comprehensive projective testing., However, if the
séreening tests reflect marginal or pathological indices, these youths
clearly should receive a full psychiatric and psychological evaluation.
Just as the waiver proceedings require a complete mental examination, we
‘would suggest that very yvoung children brought before the court, as well
as cﬁildren‘who seemingly reéflect intense relationship probleins, or

children vhose offenses are bizarre in content or grossly inappropriate

for their age, also receive a complete mental examination.

&

”~

S IS T A LM et ey ot e

v g e

b e

o e ia

T bt st gitioga v i o 1

[

los

3. Physical Factors.

Physical factors may be relevant to‘intake ih any one of several
dimensions. The nost apparent would be a physical-medicil problem which
should be explored by further laboratory testing. The intake officer
should be alert to a history which suggests epilepsy, particularly the
ore subtle manifes#ations of epilepsy. Another medical question which
occurs with surprising frequency may be the early stages of pregnancy.
Arxe there indications of drug addiction, or’is there evidence of other
neglected physical problems which will affect the child's behavior and/
or development? One's physical being can also affect personality and

the intake officer should carefully attend to unusual body characteris

tics or clues of sensory impairment. A child who has been puny or small
in stature may have to overcompensate by aggressive behévior. Another
‘child who muy be physically handicapped may reflect hig dissatisfaction
with himself and the worid vis-a-vis an antisocial adjvustment. Youths
who are isolated from their peexrs or mocked by them because they a&e
homely, obese, or considered physiéally unattractive may gravitate
towards "fringe group" companionship characterized by delinquent activity.
It is not uncommon for delinquents to manifest school failuréo It would

be lmportant in the intake process to attempt to assess whether any of

this failure is the result of physiological factors. There has been an

increasing awareness of the relationship between reading problems and

mlnlmal braln damage, often due to boor prenatal care and the inadequate

medical attention received by poor people.
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must be relevant to the individual at whom it is directed, Whether the
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4, Socio-Cultural Factors

It would be naive and presumptuous for our project to attempt to
discuss these' factors within the brief framework of our proposed model,

~

However, they can nét responsibly be ignored, Terms such as "cultural
deprivation" and the "ghetto child" must be considered by the intake
officer. If the officer is to understand the motivation for an offense
ofnthe youth's perception of the significance of his act, he - must be
familiar”with the subcultural values of ths y-uth before him. If the
officer is to make recommendaﬁions tb the court, he must be able to
relate the youth's uffense to the youth's life., Is the behavior con-
stituting the offense atypical for this youth, his family. his peer group,
etc.? Does the youth understand that society at large perceives his

offense as atypical? How broad is the youth's awareness of the world

around him? The effectiveness of any form of intervention or punishment

court acknowledges it or not, it, too, is founded upon a valie system
and often the court's values ure discrepant from tﬁose of the juvenile
sefore the court. ' The court must develop goals and aspirations which
are realistically attainable. Otherwise, they can not be implemented,
This process is well documented by failures in probation as. well as
failures in detention and other forﬁs of incarceration. - The emergénce
of neighborhood workers who are members of a delingquent®s community as

well as former delinguents and convicts as rehaYilitation aids seems to

be a step in the appropriate direction, and a more realistic attempt to

-
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meaningfully relate to delinquents.

B. Classification.

As a resultkof the evaluative phase, the process of classification
may occur, During the classification phase, all of the data available
on an individual can be integrated to understand that individual in terms
of his unigque qualities which distingaien nim from, or relate him to,

other individuals. The function of clasgsification should be to perceive

& juvenile as an individual and to make plans accordingly.

Classification may occur along a host of dimensions. To some extent
this is dictated by ‘the rules of the ccurt. These rules indidate that

partidulax{crimes have to be petitioned and, thus, the youth is retained

-

“within the juvenile justice system. Another early classification may

résult in civil commitment to a mental hospital. A third broad classi-

fication ¢r differentiation may result in dropping the charges and re-

leasingffhe child to his family or some other responsible community agency.

Within tﬂese categories as well as others to be discussed, judgments are

baéed on intellectual and emotional factors. Thg riskifacﬁars, i.e.,

how dangerous is the youth to himself or the community; are also con-

sidered., While these factors are essential, they are,ipsufficient for -
developing a meaningful program of intervention. ' The court is responsi-

ble for making the youth's exPerience in the court system as useful as
possible_ Thié is the court;s fesponsibility to the commﬁnity as well as

to the youth. .
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The state of California has developea and refined a system of
2/

classificatibh over the paét ten vears. Extensive fesearch under the
broad titlekof the Community Treatment Project offers insightsbinto
classifying delinguents wﬁich have been evaluated for their success.
Thé classification sysﬁem employed in California is utilized well after
the intake process. In»fact; only those youths who have failed in
previous probation at the local lev%}{are movéd into the Community Treat-
ment Pfoject, which is a state level system.

I£ wQuid égem more useful to implemenit the classification procass
at intake rather than~wait-for probation failures. The Cemmunity 'I,'re.at:‘—~
ment Project classifications are baséd on & theory of individﬁal inter-

3 , , .
personal development. The theory distinguishes different levels of
interperéonal maturity. These levels are lakeled "I", or Integration,
levels.

For a further discussion of these levels, it will be necessary

to review the literature suggested in the foot note. Briefly, each leval

cites particular ways in which an individual perceives his énviropment

as well as the specific way he interacts or functions within his environ-

2/ Palmex, T.B., Turney J.K., Johns, D.A., & Netto, V.V., 7th.Progress
Report; An Evaluation of Community Treatment for Delincuents 3jointly
sponsored by the California Youth Authority and the Naticnal Insti-
tute of Mental Health (MH 14734, formerly MH 00598) (1968).

3/  Sullivan, C.E., Grant, M.Q., and Grant, J.D., The Development of
Irterpersonal Maturity: Applications to Delinquency, Psychiatry
20, 373-385 (1957) '
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ment. ‘There are many sublevels within the broad.integratioﬁ level. The
sublevels differentiate even further the pattern of response and the
kexpression of underlying needs and feelings. Thus,-the subgroup level
attempts'to focus with specificify on how an individual will respond or
behéve. | o © | A
The Com@unity Treatment Project has found that apprbximately 99
percent of’thé delinguent adolescents they’sée fall within the second,l

or "lower", the third, or "middle", and the fourth, or "higher" level

of integration:

4/

A brief description of these I-level categories appears belov

~The following'is a capsule account of the "lower" (I5) ., "middle" (I3)
and "higher" (I;) maturity levels, together with the nine delinguent
subtypesszs.... :

Maturity Level 2 (I2)= An individual whose overall development has not
progressed beyond this level view events and objects primarily as sources
of short-term pleasure or else frustration. He distinguishes among in-~
dividuals largely in terms of their being either "givers" or "withholders",
and has little conception of interperspnal refinement beyvond this. Iie

has a very low level of frusktration-tolerance together with a poor capacity

“to understand many of the basic reasons for the behavior or attitudes of

others toward him. The delinquent subtypes are:

4/ This' is a partial revision of thé summary &ccount which appears
in: Warren, M.Q., The Community TreatmentAProject.afte; 5 _years,
california Youth Authority, (1967).
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l. Asocial, Aggressive (Aa) ~ often responds with active demands,
open resistance, "malicious mischief", or verbal and physical
aggression when frustrated by others.... 2. Asocial, Passive (Ap) -
often responds with passive resistance, complaining, pouting or
marked withdrawal when frustrated by others....

Maturity Level 3 (I,): More than the I, an individual at this level
recognizes that cergain aspects of his own behavior have a good deal to

do with whether or not he will get what he wants from others. An individ-
ual at this level interacts primarily in terms of oversimplified rules

and formulas rather than from a set of relatively firm, generally more
complex internalized values. He understands few of the feelings and
motives of individuals who are organized differently than himself. More
often than the I4. he assumes that peers and adults operate mostly on a

rule~oriented or intimidaticn/manipulation ("power") basis. The delin-
guent subtypes are: :

1. Immature Conformist (Cfm) - usually. fears, and responds with
strong compliarce and occasional passive resistance to, peers and
adults whom he thinks have "the power" at the moment. He seeshimsalf

+.a8d deficient in social "know how", and usually expects rejectich....
Z: Cultural Conformist (Cfc) - likes to think of himself as delin-
quent and tough. Typically responds with conformity to delinguent
peers or to a specific reference group.... 3.  Manipulator (Mp) -

often attempts to undermine or circumvent .the power of authority-
figures, and/or usurp the power role for himself. Typically dces not
wish to conform to peers or adults...:

Maturity Level 4 (I4): More than the I3, an individual at this level
hau internalized one or more sets of standards in terms of which he fre-

o quently attempts to judge the behavior and attitudes of himself as well
as others.” He recognizes interpersonal interactions in which individ-
uals attempt to influence one another by means other than promises of
hedonistic or monetary reward, compliance, manipulation, etc. He shows
moderate-~to-much ability to understand underlying reasons for behavior
and has some ability to respond to complex expectations of others cn
moderately long-term basis. The delinguent subtypes are:

1. Neurotic, Acting-out (Na) - typically and actively attempts to
deny - and distract himself and others from - his conscious feelings
of inadequacy, rejection, or self-condemnation.  Sometimes he does
this by verbally attacking others, or by "gaming" and conning....

i

*  These standards are not always mutually consistent, or <¢onsistently .
. applied, '
. .
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2. Neurotic, Anxious (Nx) - frequently manifests various symp?oms
of emotional disturbance - psychosomatic complaints, et?. - which
result from conflicts produced by feelings of failure,.lnadequacy
or conscious guilt.... 3. Situational-Emotional Reéc?lon (Se).—
responds to immediate family, social or personal crisis by actlgg
out - although his childhood and pre-~adolescent devel?pment seem
fairly normal in most respects.... 4. Cgltgral Identifier F?l) -
expresses his identification with an anti-middle ?lass gg_yth a
non-middle class value system by occasionally acting out his delin-
quent beliefs and/or by "living out" in commonly unacceptable ways.
Often sees himself as competent and, sometimes, as a leader aimong
PeErSeseo

once a youth has been classified, the court is considerably better
prépared to make ardisposition which' is hot»only meaningful but has some
chanée of success. The classification considers so many phases of a
youth's 1ife that intervention can occur &t any ocne of’these phases both
as a means of preventing crises as well as a means of treating crisis
situations. The classification system may be extrapolated for use with-
in the community as well as within a detentionufacility" It acknowledges
the fact that some youngsterguyould function more comfortably in small
group homes versusyablarger’instiﬁution. It ackhowiedgeé>ﬁhe fact ﬁﬁat
one youth may benefit from a secure controlled environment while another
may be provoke& by the same setting and negd)a considergbly less struc-
tured'setting.' Some‘youths are>éapable of géininé insight‘and partici—
pating in a depth relationship with a ?robation officer. Other youﬁh’s
personality or intelligence would preclude‘this type of :elationéhip“

Developing an adequate classification system is effortful and

requires considerable training of the intake officer who must perform

this task. Similarly, the gathering of the data nsed to classify the

B
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! juvenile is time consuming and may require several interviews with the e : ' . '
‘ . ’ : o ¥ youths who require confinement would also be referred in a systematic
. ; | . Ty !
o ; youth and his family. Several guestions arise. } I . ) ;
: k ‘ i . ’ ¢ fashion. Judgments would bhe made on the particular treatment model offered
' ! - ! 5 )
; What about youths who are not placed on probation? Is intensive , N BEE : : o ‘ _
i ‘ 4 v . . by an institution, the anticipated length of confinement, the security
& ; ;
‘ !

classification wasteful in these situations? If the intake officer

.+ risk, and the institution size. If a youth is referred out of the court
encounters a youth who appears essentially normal and has some stable | E <

: - i ‘ for treatment, treatment needs can be documented, and the treatment plan
family or other community ties and for whom this encounter represents '

can be justified.

it 4 a4

. first offense, the intensive classification and evaluation may not be

ey g

necessary. However, the intake officer's familiarity With an overall
classification sYstem will sharpen the degfee Qf accuraéy with which he’
selects these youths as welIu For other youtﬁs who represent the small
group who are appa:ently psychotic andkfor whom civil commitment appears
appropriate, evaluation and classification may be deferred to the mental
hospitai‘ However, the majority of the youths who appear at intske re-
main in the judicial system and the problem of effective intervention is
the responsibility of the court. Thus, classification is appropriate.
C. Zﬂi‘fj!_‘:_%’_a_i-

E Tﬁe céncéptiéf‘referréi ﬁay be interpreted'in several ways. - In the
~p;0965ed model,bwe are ;eqommending that the juvenilé court make referrais
within its own network of services as well as to outside agencies. -If
the intake section has proceeded with the evaluation and classification
as.preVigusly_discusééd,“the referral process will be a natural outgrowth
of these procedures. If probétion is the treatment of choice, delin~
cquent youths and pfobation officers,will be matched according to system-

atic criteria and based on the information gathered during intake, The
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The overt offense which brings a youth to court reflects a crisis
in and of itself, regardless of whether or not there is evidence of
severe disturbance, It does not seein likely that the traditional model
upon which referrals are based, wherein mental health versus mental illness,
promises any improvement in services to the court. The suggested re-
visions in. the referral procedure are oriented towards seriously meeting
the "best interests" of the child. Best interests cannot be determined

on a cursory basis. Referral decisions can only be made after detailed

investigation.
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MENTAL CAPACITY OF THE CHILD

VI.

BEFORE THE JUVENILE COURT

The theory behind the juvenile court was that a child who broke
the law should be dealt with not as a criminal but, under the parens

patriae power of the state, as a child who needed care, protection,

i/

and rehabilitation. The juvenile courts were not to punish a child

for his act which would have been a érime if committed by an adult,

but on the contrary were to look at the antisocial act as a signal that
2/ o

the child needed care,
Juvenile courts were supposed to save children from a life of crime,

and deal with such pre-delinguent conditions as poverty, begging, and

3/
vagrancy. Soon after the founding of the juvenile courts the concept
of "delinquency", which originally related to violation of state statutes

or municipal ordinances, was broadened to cover “incorrigible" child-

v

2/  In the words of Julian W. Mack, the purpose of the juvenile court
was not to determine whether

In re Gault, 387 U.S. 1, 15-16 (1967).

. « . this boy or girl committed a specific wrong, but what
is he, how has he become what he is, and what had best be

done in his interest and in the interest of the State to

save him from his downward career." NMrck The Juvenile Court, .

23 Harv. L. Rev. 104, 119-120 (1909-10).

See Fox, Juvenile Justice Reform: An Historical Perspective,

22 Stan. L Rev. 1187 (1970) for a discussion of the theory that
juvenile courts were established to deal with pre-delinguent
conditions such as poverty, begging, and vagrancy which were
thought to be conditions leading to a life of crime.

3/
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4/

dren, The juvenile

so that delinquency became a catchall category.
courts also had dependency and neglect jurisdiction so that it was‘often
not clear what was the basis of the court's action.

Te juvenile courts were supposed to use the behavicral sciences
to discover the underlying problems involving the child. Over time the
distinction was lost between a child who had done something andkneeded
rehaﬁilitation and a child who had done nothing bug had serious pro-
blems and necded help. The social investigation of the ¢hild's back-
ground was used to demonstrate how much a ¢hild needed help. TFurther-
more, the psychological and psychiatric diagnosis seemed to give a
scientific basis for the view of delingquency as sickness reguiring treat-

5/

ment. As the years passed, the dominance of the social worker in the

probation departments of the juvenile courts added strength to the view
&/

of the court as a finder of cases needing assistance.

See, e.g., Law of May 11, 1901, § 1, subd. 1, [1901] Ill. Laws. 141
(Amended 1905). The 1905 Illinois law defined a delinquent child,
in part, as: ‘"any child under the age of sixteen (16) years who
violates any law of this State ... or who is incorrigible; or who
knowingly associates with thieves, vicious or immoxal persons; or
who, without just cause and without the consent of its parents or
" custodian, absents itself from its home or place of abode, or who
is growing up in idleness or crime... Law of May 16, 1905, §1, subd.
1, [1905] Ill. Laws 152. '

l{

See Lou, Juvenile Courts in the United States 202 (1927).

Tappan, Juridical & Administrative Approaches to Children with‘Prob~
lems, in Justice for the child, 156-59% (M. Rosenheim ed. 1962).

Ei<

[P




=

< st g gy

< cpo i B e 5t

[ s

e e e ey e e ot
o mg 3] g ek e e g e e e e g L A : e

119

In the establishment of the juvenile court there was a legislative
recognition that children should noi be subject to adult criminal re-

spongibility because they were not yet intellectually and emotionally
1/

mature. Environmental conditions were considered to have rendered a

youth's will incapable of knowing or being able to choose between good

and evil so that a juvenile offender should not ke held fully responsible

8/

for his acts. Whether a child understood the meaning of what he had

done was not a criteria for the court's jurisdiction because if he did

not comprehend the nature of his act, then, from the point of view of

o

society he needed to be rehabilitated even more. ’
Legal concspts that might limit the application of criminal law

against children due to immaturity and mental or emotional capahility

7/ Cee, e.9., State v. Monahan, 15 N.J. 34, 39, 104 A.,2d4 21, 23

(1954} . ’

8/ Miller, Responsibility = In Criminal Law and in Treating Juvenile
Offenders, 23 U. Kan. Cty. L. Rev. 266, 281 (1954): Precker, l
The Treatment of Juvenile Cf£fenders in Murder Cases, 41 J. Crim.
L. 49, 51 (1950-51).

9/ See, Fox, Responsibility in _the Juvenile Court, 1l Wm. & Mary L.
Rev. 659 (1970).
1
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10/ In re Gault, 387 U.S.
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did not appéar te have any application in juvenile court. In the light
10/

of the landmark Gault decision, it is necessary to look at the legal

implications of the mental and emotional condition of juveniles who come

before the juvenile court.

A number of legal tools are usable in juvenile courg to qﬁestion a
child's capacity tc understand or control his actions or to comprehend
the juvenile proceedings. There is the guestion of competency to stand
trial which relates to the ability of a child to understand and assist
in his own defense. There is the question of whether the infancy de-
fense, the common law's way of considering whether a child's immaturity
frees him from criminal responsibility, can be applied in juvenile court.
There is the issue of whether mens rea, or iﬁtent, and, hence, a child's
capacity to form intent is an element which must be proven in the juve-
nile court when what would otherwise be a crime if committed by an adult
is alleged. There is also the issue of the applicability of the insan-
ity defense to juvenile proceedings.

Competency to stand trial, capacity to form intent, the infancy and
insanity defenses raise complex issues of criminal’reéponsibility in a

juvenile setting. 2s the assumptions behind the juvenile court change,

1 (1967) held that the Fourteenth Amendment
due process reguirement applied to juvenile. courts and, specifi-~
cally, that a juvenile, charged with delinquency, was entitled

to the privilege against self-incrimination, adeguate notice, the
right of confrontation, and right to counsel.
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i z it is natural to turn to criminal law precedents for guidances but these.
This section discusses the applicability of competency to stand trial,

= -~ the infancy defense, intent, &nd the insanity defense to juvenile pro-

- ceedings.

I ' ‘ Competency to Stand Trial

It has been the rule for several centuries under the common law that

N the accused must be able to understand the nature of the proceedings

N AR 11/

) against him ané render effective assistance in his defense. This
e principle, called competency to stand trial, is included in the consti-
.f\‘ tutional guarantees of due process, so that a dzfendant must not only be
R Y4 physically present when tried, but also mentally and intellectually

a4 12/

o capable of participating in his own defense. Competency relates to
'_" an individual's capacity to compruiend what is going on and to partici-

13 :
S e pate in his own defense at the time of t-ial. ‘

Robey, Criteria for Competency to Stand Trial: A Checklist
for Psychiatrists, 122 Amer. J. Psych. 616 (1965).

P
1=
~

l

There is a duty of a court, even if not properly raised by defendant,
/ ! to inquire into defendant's competency to stand trial because

/ otherwise an accused would be deprived of his constitutional right

”g : . ' to a fair trial. Pate v, Robinson, 383 U.S. 375 (1966).

&

2 / But cf. Ennis, Civil Libe&rtips and Mental Illness, Crim. Law Bull.
= _ c - Wol. 7, No.2 (Mar., 1971)} which indicates that there are a few
TR ‘ +, extraordinary situations when an incompetent defendant can be tried.

. 13/ Although the test of compefedcy varies, essentially the competency

x
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Competency should not be confused with criminal responsibility which

is considered through the insanity or infancy defenses and relate to the

14/

juvenile's mental capacity at the time of the act of which he is accused.

Competency is generally recognized as a necessary prereguisite te trying

a juvenile court case, however,

thexe are few cases or stahutes to this

effect. One of the reasons is that the easiest way to handle the lagal

s/

issue is to find that the jnvenile is in fact competent. If the parti-

cular child is competent then there is no need to decide whethexr or not

an incompetent delinguent can be tried in a delinguency proceeding.

16/

In a case involving a juvenile, In re M.G.S.,

test is:

on two separate

"To be considered competent to stand trial an individual must
possess sufficient mental capacity to comprehend the nature

576, 576,

wn

YR NIRRT S kit T T L

275 P.24 25,

28 (1954} .

14/ Rokey, supra note 11, at 617.

In

583,

§ ' and object of the proceedings and his own position in relatinn

i to these proceedings, and to ke zble to advise counsel rationally
in the preparation and implementation of his own defense."

Robey, supra note 11, at 617. See also State v. Lucas, 30 N.J.2

37, 72, 152 A,2d 50, 69 (1959); People v. Jensen, 43 Cal.2d 572,

15/ In a recent New Jersey case, the juvenile's ability to participate
in the proceedings had not been questioned.
court stated that the testimony supported the conclusion that the

juvenile understood both the charge and the nature of the proceedings
sufficiently well to allow him to comprehend his pogition and consult
intelligently with counsel in the preparation of his defense, 1In re
State in Interest of H.C., 106 N.J. Super.
322, 326 & n.l (Morris County Juv. & Dom. Rel. Ct. 1969).

this case, the

591 ‘& n.l, 256 A,24

16/ 267 cal. App.2d 329, 72 Cal. Rptr. 808 (Ct.App. 1968).
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occasions, one in adult and one in juvenile court, the juvenile was
17/

considered incompetent to stand trial and referred to a state hospital.

17/ 1Id. ak 332, 72 Cal. Rptr. at 809
M.G.S. had come before the juvenile court in April of 1966 and had
been Seclared unfit for juvenile court consideration. Two infor-
mations were filed in Superior Court, charging a robbery and dis-
charging a firearm in a dwelling. The juvenile pleaded not guilty
by reason of insanity. Two of three psychiatrists thought the
minor was legally insane. The third psychiatrist stated that the
minor qu sane both at the time of the commission of the act and
was able to stand trial. The court, in doubt as to the minor's
sanity, orderad the minor committed to the state hospital on July
22, 1966. 1In October M.G.5. was certified by doctors as able to
understand charges and cooperate with his attorney. The juvenile
then moved that at thé hearing when he was declared unfit as a
juvenile, he did not have counsel and the Superior Court certified
the case back to the juvenile court. In November 1266, a petition
charging the juvenile with violating Section 602 of the Welfare and
Institutions Code of California which relates to acts which would
be a crime if committed by an adult. Two days after the petiticn
was filed, the psychiatric clinic recommerided immediate emergency
hospitalization. The juvenile court directed the mental health
councelor to file a petiticn of mental iliness and in Decgaber
committed the child to a hospital on this petition and continued
the juvenile delinguency petition until the minor was reléasad from
Carmarillo State Hospital. Upon receipt of a letter from a doctor
at Carmarillo Hospital that the minor was "competent", to partici-
pate in the proceedings, and incidentally should be placed in a
controlled environment if further acting out occurred, a hearing
on the delinquency petition was set where the minor was ccmmitted
to the Youth Authority. Cn appeal this decision was reversed
because the minor had not personally 2dmitted to the robbery or
authorized his counsel's statement to that affect., An additional
factor was that the lawyer had failed to raise the insanity defense
which violated the constitutional guarantee of due process of law.
Id. at 331-32, 72 Cal. Rptr. at 809-11l.
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ksideration of the mental condition ¢f a juvenile.

The M.G.S. case is an interesting demons“ration of the important of c§n~
FYor the assumption
that the juvenile justice system operates to protect the mentally ill
child in some way is certainly disproven by the attempt to waive ﬁim to
adult court, plead him guilty, and finally send a repeatedly hospitalized
mentally disturbed juvenile tc a correctional institution.

There are statutes on incompetenéy to stand trial in juvenile court.
The recently enacted District of Columbia Court Reform and Criminal

is/

Procedqre Act of 1970 deals directly with the question of incompetency

1o/

to stand trial in delinguency proceedings. If after a mental examina-~
tion, the court decides that the child is incompetent due to mental
illness or substantial retardation, it must suspend further proceedings.

If the juvzanile is allegedly delinquent, and declared incompetent, the

corporation counsel must initiate civil commitment proceedings for mental

17/ 'Pub. L. No.21-358, 84 Stat. 473 (July 29, 1970}.

19/ The act providess:

(c) (1) If as a resvlt of a mental examination the [Family]
Division determines that a child alleged to be delinguent is in-
competent to'participate in proceedings under the petition by
reason of mental illiness or substantial retardation, it shall,
except as provided in subsection (2)., suspend further proceedings
and the Corporation ¢ounsel shall initiate commitment proceedings
pursuant to chapter 5 or 11 of title 21. [Title 21, Chap. 5 re-
ferred to in the section above is entitled "Hospitalization of the
Mentally Ill." Chapter- 11l is entitled "Commitment and Maintenance
of Feebleminded Persons."]
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illness or retardation. Section 16 - 2315 {¢) (2) gives the court direct

authority to confine a child to a suitable facility until his competency !

20/ j
to participate in transfer proceedings is restored. '

20/ Section 16-2315 (¢) (2) of the D, C. Court Reform and Criminal Pro- o

!
cedure Act of 1970 relates to incompetency to participate in waiver .
proceedings and provides: it

“(2) If a motion for transfer for criminal prosecution has been
filed pursuant to section 16-2307 and the {Family] Division deter-
mines that a child alleged to be delinguent is incompetent to
participate in the transfer proceedings bv reason of mental illness,
it shall suspend further proceedings and order the child confinred
to a suitable hospital or facility for the mentally ill until his
competency is restcred. If prior to the time the child reaches the
age of 21 it appears that he will not regain his competency to
participate in the proceedings, the Corporation Counsel ghail initiate
comnitment prdqeedings pursuant to chapter 5 of title 21.% [litle
21, Chap. 5 referred to in the section above is entitled "Hespitzl-~
ization of the Mentally Ill."]

. In the Districﬁiof Columbia in the second decision of the District
of Columbia Circuit in the Kent case, 401 F.2d 408 (D.C. Cir. 1968},
the court held that a “seriously mentally ill juvenile” could nct
be waived.  Thisidecision appeared to cover juveniles who ware :
mentally disordered but who could not be civilly committad. ‘The N
D. C. Juvenile Cqﬁrt responded by requiring all juveniles who were
to be waived to Have a psychiatric examiration to see if they were
civilly committaBle. Thisnew Section 16-2315 (c) (2) made it
clear that mental illness short of incompetence is not a bar te
transfer. "This constitutes a statutory reversal cf the decision = g
in Kent v. United States, 401 F.2d 408 (D.C. Cir. 1968), and it is
clear that the reversal is deliberate." TLawton, Juvenile Proceedings

--The New Look,#20 (Nos. 2 & 3) Amer. U. L. Rev. 342, 353 (1970-71}.

[T
S,

Heminis de ¥ L R LT I . . R . . . .
it e S g e A A s S o o W i i e i b bt Fes e a4 e

«
i

e e e e s

R R e e g Y

A

i3

126

3 ey i P

[T

: 22/
mencement of the civil proceedings.

This act recognizes that there are children who may be mentally ill

The act merely provides for suspension of the delinguency charges upon

; 21/

or retarded but deemed competént to participate in court proceedings

-

»*
commitment for incompetency In order to be removed entirely from the

system, the child would have to remain incompetent‘until the age of 21.

~

Thus, a child would seem to be subject to further juvenile proceedings
after being released from civil commitment. A child would seem also
to be subject to further juvenile proceedings even if he was thought to

be incompetent, but was not civilly committed as a result of the com-

The-Legislative Guide for Drafting Family and Juvenile Court Acts

provides that if a child is committed as mentally retarded or a mentally

Darling, Youthful Offenders and Neglected Children Under the D.C.

. ,

court shall proceed to disposition

Crime Act, 20 (Nos 2 & 3) Amer U. L, Rev 373, 417 (1970-71)

22/ Smetion 16-2321 provides that if no examination has been held due
‘to the competency issue and mental illness is discovered after fact-
finding and before disposition, an examination may be ordarcd,
Section 16-2321 (c¢) further provides that if the examinatidn doas
not indicate that coemmitment proceedings should be initiated or

h proceedings do not result in commitment, then the juvenile

While this provision seems

¥ to refer directly to the examinations under this section, it i%

, so broad that combined with a reading of Section 16-23L it would
: _ seem tc mean that if such proceedings do not result in commitment

;g that the court can proceed to . disposition. '
i 5"'%‘ "R}r’éﬁ‘@g»’ﬁ;"i“’ﬁl&'h’“,-ﬂ--rv'-{l':}" Lo ppie R v 455 '»~~»i~}:;ﬁq:<;,o.~ac.v~;;mﬁ‘;: AT Sy St s o S AL S b AL B S s st A
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. ‘ 23,
11l child the petition alleging delinguency shall be dismissed.

While
it is desirable to dismiss the petition if the juvenile is civilly ccm-
mitted as in the H.E.W. Guide, juveniles may well be incompetent and

mentally disturbed but yet not meet the requirements for civil commitment.

23/ W. Sheridan, Legislative Guide for Drafting Family and Juvenile
Court Acts, €40 (c), (Children's Bureau Pub. No. 427, 1969) [here-
inafter cited as H.E.W. Guide].  The comment to that section statass

“This section is new. It provides for the disposition of
children who are found to be mentally ill or mentally retarded.
Its effect is to prevent a finding and commitment of such
children as neglected, delinguent or in need of supervision.* Id.

The question of mental deficiency and retardation obvicusly has some
bearing on the issue of a juvenile's competency to stand trazl.

This study, however, has not attempted to deal with this guesticn.

A recent study, sponsored by the N.I.M.H., discovered that the legal
procedures and practical methods for dealing with “delinguent!
retardates ~- those mentally retarded children who are charged
initially with having committed a delinguent act ~- vary consider-
ably from jurisdicticn to jurisdiction. For example, in some stites,
the Juvéniie Court is given specific jurisdicticn over "feableminded!
children with the power to ccmmit them, after an adjudication of
"feeblemindedness, " to an institutien for mentally retarded persons.
In other jurisdiciionz, the juvenile court has the power to commit
delinguent retardates only to "correctional' institutions -- that

is any institytions not equipped to deal with retarded delinguents
as a special class. Any hope for treating the delinguent retardate
in an institutica specifically for retarded persons is provided by
obtaining.a'"transfer" from the correctiocnzl instituticn to an
institution for retarded children. At this point, of course, the
child has already been adjudicated "delinguent." For a fuller dis-
cussion of the N.I.M.H. study see Ferster & Courtless, All Men Are
Not Created Equal; A Study of the Legal Status of the Mentally
Retarded, 1971 ( unpublished book based on study:  "The Mentally
Retarded and the Law," funded by N,I.M.H. (MI-0-1947) ).

P
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The effect of this provision in the H.E.W. Guide then is to dismiss the
juvenile delinquency petition only if the mental health system will take

control of the child. Similarly, the provisions of the D. C. Court

Reform Act assume that the child is incompetent only if he is civilly

24/

committable.
Both the D. C. Court Reform Act and the H.E.W. Guide egquate incom-
petence with mental illness. DPsychiatrists and lawyers also tend to

25/

confuse incompetency with mental illness. A child may be mentally ill,

but, nevertheless, competent. The reverse is also possible that is, that

a child may not be mentally i1l but yet be incompetent.
The Massachusetts juvenile court act also provides for competency

26

examinations, Competency has been raised from time to time in Boston

area juvenile courts, and if raised would immediately lead to a psy-
chiatric evaluation.

The prosecution and the defense raly on the psy~

chiatric report, but if the juvenile is emotionally disturbed bu; not

24/. It should be noted that if the [Family] Division finds that a ¢hild

is incompetent “to participate in theAtransfer procgedings by
reason of mental illness", it can order the child directly to a
hospital. See Sec. 16-2315 (c) (2}, note 20 supra.

!

25/ Robery, supra note 11, at 617, 62l.
26/ Mass. Gen. Laws Ann. ch. 123, §100 (1958) .
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; psychotic, he will usually ke processed through the juvenile court system, N court makes competency of little significance. If the jJuvenile court

Whnn-the competency of the juvenile to stand trial is considered, in is acting in a child's best interest, it then becomes unnecessary to

; most jurisdictions, the test which is used is that found in adult crimi— : : consider if the child is competent or not to stand trial. If a child's
% nal lzw statutes or case law, because no mention of competency is made Lo competency is raised and he is found competent to stand trial, there is
i o : .

E in most juvenile codes. : ' o X , . i ) ; no nced to determine that a competent juvenile is necessary to a delin-
% Rule 4l of the Model Rules for Juvenile Courtés provides:. ‘ ‘“::, ; . quency adjudication. Thus, raising the issue of incompetency to stand
¢ .

Rule 4l--Physical and Mental Examination

: : ' . \ S & trial requires the juvenile justicé systém at the beginning of the case
- . I .

Following the filing of a petition, the court may order i1 dv the mental condition of the particular child in front of the
. \'4 : \ . to study

that the child shall be examined by or under the direction i f . 3

of a physician, surgeon, psychiatrist, or psycholegist, to » ! o ; court. - .

aid the court in determining. . . :

~ [ i Experience with the Competency Concept
(2) the child's competence to participate in the proceedings: : » -

Experience indicates that the issue of whether a juvenile is com-

And the comment notes: "A pre-adjudication examination may also be ~
B petent is raised in juvenile proceedings. In the survey of attornsys

29/

necessary if the child's competency is in i35ue. . «" The rules apparentl: g

with the juvenile court experience conducted by this project in 1970,
assume that a mental examination may be necessary on the issue of com-

P 2 39 attorneys, or 48 percent, said they had raised the issue of the in-

petency. . ‘ o ";t'f $ ‘ 30/
: ; ‘ , EETRN cbmpetency of the juvenile to stand trial in juvenile court. In a
_\ ; v One of the reasons that competency has been so little defined. in a . PN ' o 31/
N ‘ . Xu f; survey of juvenile court judges conducted by this project in 1968, 17
1

juvenile court context is probably that the theory behind the juvenile

29/ A Questionnaire Survey of Attorneys [hereinafter cited as A?torney's
survey] dealing with the role of counsel for the mentally disordered
juvenile in juvenile court proceedings was conducted from 1970 to

. w 27/ The limited facilities for evaluation and treatment are a major :
T problem in considering any mental health problem of a child. Inter- : i

ettt o e e it A ok 8

\ . view with Wesley Orchard, attorney, Massachusetts Defender Com- o S 1971 by the Research Foundatiocn of the Bar Ass'n of the Di§trict of
! ) mittee, Boston, Mass. July 6, 1970. : : AT : Columbia Project on: "Law, Mental Disorders. and the Juvenile Pro-
' ‘ A cess." For the tabulation of results see Tables I to XLIII of
v 28/ council of Judges of the National Council on Crime and Delinquency, PR & Appendix B. : '
e - Model Rules for Juveniles Courts 86 (1969) (hereinafter cited as % s Q = L
a Model Rules) . ‘ v : ; Ceon Attorneys' Survey, supra note 29, Table XXi of Appendix B.
g : i1

30/

31/ A Questibnnaire Survey of Judges [hereinafter cited as Jque§' Survey]
o dealing with mentally disordered juveniles was conducted during 1968
by John A. Donovan who was then working for this project. The 34
quéstionnaires of the judges who responded out of the 100

50

~
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out of 33 judges responded, "yes" to the gquestion: {{gas the guestion

of incompetency to participate in juvenile proceedings been presented

32/

in your court."
These answers show that there is acceptance of the competency con-

cept in juvenile proceedings. One%Mississippi judge cleérly stated:
LA

33/

"Competence i a prerequisite to délinguency." A-delinquency finding

may be made regardless of competency, one attorney reported, because the
judge feels he is helping the child so competency is not important.

The legal issve is often handled by finding that the juvenile is
competent, but a Chicago attorney's statement points out that raising
the point 'is helpful to the juvenile as follows:

Yen --nine times out of ten, the child wag examined by the Couvrt

clinic services & found competent to stand trial. But it is a

useful device to obtain a clinical evaluation which will in-
fluence the disposition after the adjudicatiorn. 35/

juvenile judges contacted are retained in the offices of this pro-
ject. - The results of this survey are also discussed in Donovan,
The Juvenile Court and the Mentally Disordered Juvenile, 45 N.D.L.
Rev. 222 (1969). =

Judges' Survey, supra note 31,
Judges' Survey, supra note 31, Questionnaire 1.
Attorneys' Survey, supra note 29, Questionnaire 24,

Attorneys' Survey, supra hote 29, Questionnaire 96.
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Raising the issue of incompetency produces a variety of results
that may help the juvenile, according to the attorneys' survey. In
explaining the results of raising incompetency, only one lawyer stated
specifically that his juvenile élient had been declared incompetent and

3¢/

4 additional attorneys indicated a generally successfulresult. But

‘one attorney was denied a hearing on the issue of competency and 7

: 31/
attorneys raised incompetency unsuccessful.. The attorneys who
raised incompetency obtained the following positive results in some in-

stancies: the case was continued, charges were dropped, civil commitment

resulted or juveniles were referred out to the mental health system, re-

38/

ceived treatment, were evaluated or hospitalized°

The judges' survey mentioned many of these same results of raising

incompetency in explanation of what action the court takes, or would take,

when the issue of [incompetency! is raised, and the purposes for raising
it. The juvenile court judges also m2ntioned that juveniles were eval-

uated, hospitalized, received treatment or were voluntarily admitted to

36/ Attorneys' Survey, supra note 29, Table XXI of Appendix B.

37/ Id.

38/ 1d. .
e N ,
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hospital, but the judges also emphasized that the court would be certain
that tha child had counsel, might appoint a guardian ad litem, or trans-

39/

fer to the probate court. To the related guestion of what action the

court would take if the juveniles were found to be incompetent, the juve-
niles court judges would continue charges, dismiss charges, transfer to
another court, hospitalize or arrange treatment and finally somehow keep

40/
within jurisdiction of the juvenile court.

The most important dif-
ference in answers is the judges' emphasis on being éure’that a possibly
incompetent child has a competent guardian and appointing such a guardian
if necessary. |

There were some concerns by sttorneys about raising the possible in-
competency of tliz juvenile.

One attorney felt that raising incompetency "...could delay meaning-
This is based on the practical assumption that those found

41/

invompetent become unnecessarily 'lost® in the system."

ful treatment.

T™wo other

Judges' Survey, supra note 31.

Id.

k&K

Attorneys' Survey, supra note 29, Questionnaire 329.

s bt et b o
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attorneys highlighted the inadeguacy of facilities to do anything about

32/

incompetency in juveniles.
Treatment or services are used to justify retaining juvenile court

jurisdiction over an incompetent in some way. As an Idaho judge said:

The juvenile would be transferred to a proper institution [sic]
for treatment and/or training, and juvenile or incompetency pro-
ceedings by the Court would be terminated. The child would remain
in the custody and control of the institution until time of dis-
charge. If it appeared to be in the child's best interest,. the
Court might retain jurisdiction of the child even after the com-
mitment with the order to the institution that the child be
returned to the Court upon release. If the ¢aild is found to be
incompetent, but for some reason is not placed at an institution,
the child might be retained under the jurisdiction of the Court
for probation or whatever services the Court or the County Health
Department would be able to provide.43/

‘Some juvenile courts solve this problem by use of neglect juris-~

447

diction. Neglect and dependency jurisdiction are based on no fault
of the child and hence the court avoids questions of incompetency of the
juvenile. The juvenile alsc avcids the delinguent status because he has
not been adjudicated delinquent.

The juvenile court may work out treatment either voluntarily or by

civil commitment. One judge stated:

42/ Attorneys' Survey, supra note 29, Table XXI of Appendix B.
43/ Judges' Survey, supra note 31, Questionnaire 15.

44/ Attorneys' Survey, supra note 29, Questionnaire 353.
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s "If a child were found to be incompetent by the Juvenile
3 : . Court based on an evaluation, the Court would order sgoma
affirmative plan worked cut with either "civil commitment"
to a state hospital for the mentally ill or by the family
through a private psychiatric hospital."45/

The dismissal of delinguency charges if the child is civilly com-

‘ 46/

mitted, which is not generally required by statute, is sound policy.
only 2 lawyers out of 50 responses concerning what happens mentioned
47/

getting the charges dropped. Twelve judges out of 53 responses con-

-~ cerning what action the court would take if the child were incompetent

48/

ligted dismisgal of charges. Entering into treatment may lead to

45 Judges' Survey, supra note 31, Questionnaire 27.
g supza

Another judge said, "Would try to arrange diagnosis and treatment-
either through juvenile court, voluntary by parents or through in-
volvement of probate division which handies commitment". - Judges®
survey, gupra note 31, Questionnaire 7.

‘\ An Indiana judge stated:

"If mentally ill, authorize institution of a mental health
inquest for committment [sic] to a state mental health facility.

: "Y1f incompetent due to retardaticn, authorize institution of
B . : a proceeding for committment [sic] to a state school for feeble-
’ minded. Due to the overcrowding of that institution entry under
\! gsuch committments [sic] is problematical,

1 "If entry cannot be accomplished under either, Chargé‘may be
' held open to tender assistance thru [sic] a probation officer."

Judges' survey, supra note 31, Questionnaire 17.
- 46/  Seée Donovan, supra note 31, at 232,

47/ Attorneys' Survey, supra note 29, Table XXI of Appendix B,

; ' 48/ Seé p. 16, supra.
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49/

. dismissal of the charges at the time treatment commences, hbut others

favor retaining jurisdiction to see if further action by the court is

needed.

Some judges and attorneys seem to equate incompetency with civil

commitment to a mental hospital.
50/
‘one attorney stated the "child was

51/

usually certified to the hospital;"

One judge spoke of referral for a

sanity hearing and commitment;

and another judge said “com-

mitted to Central State Hospital by court order if parents refused to
make a voluntary commitment of child."

As heas been pointed out in adult cases, psychiatrists who make

53
the diagnosis confuse incompetency with a need to be in an institution.

49/ Judge Survey, supra note 31, Questionnaire 32 says:

“If the issue of competency is raised prior to fact-finding
and incompetency is established, his petition will be dis-—-
missed. If after fact-finding and before adjudication then will
not be adjudication’ 1Tf after adjudicdtion Commiitment .to mental
hospital may be final.disposition. &-There may be certification to
mental hospital and on.relesase consideration as to dismissing
petition."”’

50/ Judges' Survey, supra note 31, Questionnaire

County, Oregon, )

from Multnomah

51/ Attorneys' Survey, supra note 29, Questionnaire 353.
52/ Judges® Survey, supra note 31, Questionnaire 13.

53/ Robey, supra note 11, at 617; Bukatman, Foy, and De Grazia, What
is Compstenaoy to Stand Trial? :
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The concern in the adult cases has beéeen at the tendency to commit an
incompetent adult to a hospital, wi.thout any finding of guilt, and leave
him for a longer period of time than he would have been in jail if he
had been found quilty of committing the crime with wﬁich he had been
charged. For a child who is declared incompetent, it is vital to re-
, 54/

cognize a preference for treatment on an outpatient basis. The
importance of outpatient treatment can not be overastimated in the

55/

opinion of Dr. Bussell of the Chicago Juvenile Court Clinic. If out-
patient treatment is accepted for the incompetent child he may then
avoid unnecessary institutionalization, but yet gain the benefit of
treatment without a delinguency or mental illness label.

As one juvenile ﬁudge stated, the court should attempt to discover
"if the individual's condition warrants tfeatment rather than theé author-

56/

tative control of the court." The crux of the matter is that a child

E4/ See Dist, of Columbia Super. Ct., R. 110 (b,¢) and Comment which
indicates that the rule reflects a statutory preference for out-
patient examinations. The rule supplements D. C. Code §16-2315.
See Pub. L. No. 91-358, 84 Stat. 473, §16-2315 (July 29, 1970}.

Interview with Dr. Robert Bussell, Chief Psychiatrist of the Cook
County Juv. Ct. Clinic¢, in Chicago, May 27, 1970.

56/ Judges' Survey, supra note 31, Questionnaire 3,
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incapable of understanding the proceedings or of assisting his counsel

should be referred for psychiatric treatment rather than a trial. The

| goal of many juvenile courts in treating a child's incompetence does

not seem to be to regquire.him to staild trial on the delinquency charges.

The purpose of obtaining treatment for an in&ompéhent child should be
to rehabilitate him.

The Standard of Competency

Assuming that competency is an issue in Jjuvenile delinguency pro-
ceedings, then what should the standard of incompetency be? Out of the
73 lawyers who answered the question whether incompetency or insanity

should be different in juvenile court from the adult standard, 46 thought
58/
thzre should be no difference. While 21 out of 33 juvenile judges
thought there should be no difference from the adult standard of incom-
59/ '
petency.

Eighteen attorneys thought the standard of. incompetency and insanity
60/

should be more lenient, in juvenile court. Only 3 judges felt that

61/

the standard of incompetency should be more lenient.

ee Donovan, 'supra note 31; at 231.
Attorneys' Survey, supra note 29, Table XXV of Appendix B.
Judges' Survey, supra note 31.

Attorneys' Survey, supra hote 29, Table XXV of Appendix B.

N

Judges® Survey, supra note 31l.
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As one attorney noted “incompetency or insanity should be easier to v ’

H } ', ‘ Eablish in 4 1 . HEQ/ A “ p lt th ¢ doubt b . Lo One authority has developed detailed criteria for competency to com- ’

% P establish in juvenile court. judge fe a oubts akout in- 1 4t A - : ,
L . “ 63/v : o ! A3 . prehend court proceedings, to advise counsel, and to await trial in
: competency should be resolved in favor of the child. . o . 65/
. - , ; ‘ i terms of the individual's mental illness ox mental deficiency.
g In order to compare che children's standard nf compstency with the )

& /) : . ' ..

. f adult standard there would need to be a clearly understood z2dult standard _
? it ‘gg/ The problems that often face psychiatrists in advising the court
; of incompetency, while actually incompetency is qonfuseq with mental g _on questions of an adult's competency to stand trial are discussed
,"’% ' . . 54/ ) . in Robey, supra note 11, The author suggests the following criteria
ool illness or the need for hospitalization. . ; NN : for pre-trial psychiatric evaluation of competency both as to mental
/. ‘ = RN . illness and intellectual deficiency:
' - o e o X, 1. hensi £ Court P a1

1 ‘ o : ' \ . Comprehension of Cour roceed: nygs
Do 62/ Attorneys' Survey, supra note 29, Questionnaire 61l. As one Michigan oo o Surioundings

{ : judge stated: "More apt to consider incompetent and prejudicial . ‘ ¢ : L Procedure
: resolving of problem would be tried." Judges' Survey, supra note ' v - 4Principals

' 31,AQuestionnaire 7. ' Charges
, , ' e g Verdicts
\ . 63/ Judges' Survey, supra note 31, Questionnaire 16. e

Penalties . . o .

v ; : Legal Rights
64/ Robey, supra note 11, at 618. The article concludes: . :

Y
"

o e
L
i3

AT 2. Ability to Adv1se Counsel
"l.. Because the law has provided only vague criteria, - : : '

, Facts
incompetency to stand trial has tended to be eguated with Plea
mental illness by both- psychlatrlsts and members of the ~ Legal Strategy

legal professxon. . : T . Maintaining Relationship w1th Lawyer

L . Maintaining Consistency ot Defense
81 . "2. Many patients are presently hospitalized prior to . . Waiving Rights *.

trial although examination using the above criteria as k oo

\ A , , \ Interpreting Witnesses' Testimeny
; guidelines would reveal them 2ble to face their charges. . - Testifying. (if necessary)

; o "3. The presence of mental illness does not preclude , v

: competency to stand trial. The defendant may show signg : ‘ T
of mental illness and, indeed, even show delusional ideation,
as long as it does not interfere with his comprehension of

. , the courtrcom proceedings and his ablllty to advise counsel.” .
Id., at 62l. : o

W

Susceptilility to Decompensatlon whlle awaltlng or standlng Il

o k : trial
“\/, S , violence
me Acute Psychosis
Suicidal Depression _ .
: Regressive Withdrawal
! ' ' B o ; ' : Organic Deterioration
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These criteria for competency to stand trial can be viewed in terms

s&/

of the normal child who is less competent than an adult. As one

attorney said:

As to incompetency-~the age, intelligence quotient, emotional
stability should be taken into consideration, as compared to
comparable reaction by normal youth of similiar [sic] age.67/

With a normal child as the standard, the question remains to what extent

. a child can comprehend court proceedings orx have any ability to advise

" counsel.

In considering the ability of children to comprehend the proceedings
one attorney emphasized the incompetence of all children as follows:

Incompetency must generally be assumed in a juvenile proceeding in
D, C. Most children do not have any idea of what is happening to
. them and mnst do not have any interest in the proceedings. . .68/

When mental disorder is »resent: the ability to aid counsel or com-

prehend proceedings is further impaired. "Does his emotional distur-

kunce affect his ability to participate in his own defense" was asked

69/

of the attorneys in the survey. Seventy-two percent of the whd responded

66/ "The Court has always considered children less competent than a
~ mature adult." Judges' Survey, supra note 31, Questionnaire 2.

Attorneys' Survey, supra note 29, Questionnaire 16P.

81/
68/ Attorneys' Survey, supra note 29, Questionnaire 290.
69/

Attorneys' Survev, supra note 28, Table XX of Appendix B.
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did feel that emotional disturbance in éertain circumstances or conditions
affected the child's ability to participate Only 22 attorneys or 28%
of the lawyers answered this guestion in the negative.

Two answers to the question whether emotional disturbance affects *
the ability of a juvenile to participate in his own defense indicaté
the following difficulties raised by illiteracy, environment, cultural
and social deprivation:

New York, New York: "Sometimes—-but s; does illiteracy,

environment, language (Spanish speaking kids} the court

structure, etc."70/

Washington, D. C.: Definitely, although such ability to

participate among under privileged juvenile is relatively

impaired in any event.7l/
The deprived children who form the vast majority of the clientele of
most urban courts have a real problem of "social crnwetence" in a juve~
nile cour; setting.

In concluéing on the subject of competericy to stand trial in juve~ .
nile court, it is evidént that the concept already has meaning in'thét
setting and is used properly by some juvenile courts to keep incompetent‘

juveniles out of the juvenile correctional system.  This is as it should

X

70/ Attorneys' Survey, -supra notes 29, Questionnaire 15.

71/ Attorneys"Survey, supra note 29, Questionnaire 219.
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be, for any question "present competence to face and understand a hearing
should be resolved so as to provide maximum protection for childu%g( A
child who is questionably competent to stand trial can be referred for
treatment out of’the juvenile :correctional process. The duty of the
juvenile‘court is increasingly seen as the duty not to adjudicate a child
delipquent;zg/and this principle should be applied in competency cases.

The standard of competency to be applied to children raises Aiffi-
cult guestions. The ability to comprehend the proceédings and advise
»counsel is limited in children and can only be judged -in terms of the
normal child. Certainly the younger children can not be "competent" in
any real sense. In these cases it would be imporﬁant to see if the child
has é competent guardian, and appoint one if necessary. Seéondly, for
any child under 12 a psychological and psychiatric examination should
be reqguired when there is the slightest guestion of competency.

The older child, in juvenila court, overwhelmingly the deprived

child of the ianer city, has a limited ccmpetency to understand court

proceedings at »est. Such a juvenile has an impaired abilit, to com-

municaté;and when emotional disturbance is added to his problems, his

impaired ability to communicate is further impaired. Many Jjuveniles

72/ Judges' Survey, supra note 31, Questionnaire 1l.

'73/ See Fox, supra note 9, at 682—84;

. . . i
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F before the juvenile court also have a low IQ which further limits their
competence as does the turbulence of adolescent years particularly in a
modern urban setting. |

Even using the adulé standard of cdmpetency, it is obvious that many
i juveniles do meet the standard of incompetency.

It presents an early

chance in the juvenile court process to focus on the individual mental

a o o » .
processes of juveniles, Wwhen appropriate consideration is given not only

U to the age and mental capability of the child but also to giving wmaximum

protection to a child, the concept becomes even more usefﬁl. Incom-

petency to stand trial in a childdoes not need to be equated with mental

i 1llpess or hospitalization. - Such an expanded view of incompetency, must

be combined with a praference for out-patient treatment so that the use

of the concept doas not necessarily lead f: institutionalization

e rpare

Common Law Infancy

4",_“...,.

Leng before the creation of the juvenile court, the common law had
| developad a legal presumption as to the incapacity of children of tender
years to commit a crime using the test whether the child knew the aét

74/
was wrong.

B T L vy L

This common law presumption of immaturity, otherwise known as the

R " infancy defense, arose out of the universal assumption that there should

: " be some mitigation of the crimihal_responsibility of children because

e e moi

74/ Perkins, Criminal Law 837 (24 ed. 1969).
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there was a questicn whether a child knew an act was legally and morally

75/

wrong. Infancy has constituted a defense in criminal court under the

16/
common law since the beginning of this nation.
The common. Law rule provides a way of dealing with the immaturity of
responsible for his acts. A child between seven and fourteen is pre-
sumed not capable of appreciating the nature cf his acts or knowing that
Ehesé acts are wrongful. This presumptién, however, can be rebutted, by
the state proving affirmatively as a matter of fact that, despite lack

7/

of yvears, a child had sufficient capaéity to entertain criminal intent.

75/

See Williams, The Criminal Responsibility of Children, 1954 Crim.
I,. Rev. 493, 494; F. Woodbridge, Physical and Mental Infancy in
the Criminal Law, 87 U. Pa. L. Rev. 426, 438 (1939).

18/

For an informative discussion -of the history of the common law pre-=
sumption in America prior te the founding of the juvenile court see
Fox, supra note 2, at 659-64. The infancy defense appeayzd in
America during colonial times, having been based on the English
common law view that the immaturity of a child was grounds for being
excused from respeonsibility for a crime. This legal concept did
not develop significantly in the 1800's in the United States be-
-cause children were rarely dealt with as criminals where rules of
legal responsibility become significant. But when a juvenile was
tried under criminal procedures, the common law exception from
responsibility did appear from time to time in the 19th century.

Heilmsin v. Commonwealth, "84 Ky. 457, 1 S.W. 731 (1885). The court
stataed that the incent or guilty knowledge must be proved by strong
and clear evidence. The court held that the jury should have been
dinstructed "whether he had mind and discretion sufficient to discern
Letween good and evil and to know the wrongful character of the act."
Id, at 461, 1L S.W. at 732.

A child under seven is conclusively presumed not to bekcriminally

R
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The common law presumption which is conclusive below the age of seven is

of gradually diminishing strength until the age of fourteen is reached
78/
when the presumption disappears entirely, and the child can be held criminally
79/ ' :

responsible, as an adult. A child over fourteen is presumed to be

cap..le of criminal intention and hence criminally responsible, unless
he can show that for a reason other than immaturity, such as mental

8c/

illness, he does not have sufficient capacity.

8/ - "While failing to develop techniques comparable to those

_* found in. modern juvenile ~ourt or youth-correction authority
acts, the common law made a very reasonable approach to this
problem by taking notice of two ages in order to give due
recognition te individual differences. According to the common
law 2 child under the age of seven has no criminal capacitys
one who has reached the age of fourteen has the same criminal
capacity as an adult, that is, he is fully accountable for his
violations of law unless incapacity. is establizhed on some
other basis such as insanity; while between the ages of seven
and fourteen there is a rebuttable presumption of criminal
incapacity and conviction of crime is permitted only upon clear
proof of such precocity as to establish a real appreciation of
the wrong done." Perkins, supra note 74, at 837 {footnotes

omitted).
79/ See Clay v. State, 143 Fla. 204, 196 So. 482 (1940).
80/ It is clear that the common law presumption of infancy referred to

physical, and not mental, age, so there was no presumption for an
adult with an infant "mental® age. See, e.9q., State v. Jackson,

346 Mo. 474, 482, 142 S.W.24 45, 49-50 (1940): Woodbridge, supra
note 75, at 453. Cf. In re Gladys R., 1 Cal.3d 855, 867, 464 p.zd

127, 136, 83 cal. Rptr. 671, 680 (1970).
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The juvenile court laws made no mention cf the infancy defense pro-
bably because the infancy defense was considered obsolete in juvernile

court because it was besed on a theory of moral responsibility and pun-

81/

ishment for crime. Until recently the general view of the law was

that the fact that the child is under the age of common law criminal
regponsibility and does not understand the wrongfulness of nis act does

not oust the juvenile court of jurisdiction to deal with him as a delin-
B2/
quent.

83/

In the Juvenile Court v. State ex rel Humphrey a child of seven

years who had shot and killed a nine year old friend was adjudged de-

linguent in the Memphis juvenile court. On appeal the Supreme Court of
Tennessee ruled that the juvenile court did not hawve to consider the
: 84/

child's common law incapacity - because juvenile court proceedings are

81/ Most juvenile court acts have no floor and the court's jurisdiction
applies to all children under a certain age. Rubin, Crime and
Juvenile Delinquency---A Rational Approach to Penal Problems 56
(1961).

82/ 31 Am. Jur. Juv. Cts. §39 (1958). See Id.

83/ Juvenile Ct. v. State ex rel. Humphrey, 139 Tenn. 549, 201 S.W.

771 (1918).
84/ The juvenile's mother had filed a petition for habeas corpus in

criminal court and was awarded his custody. From this judgment of
the criminal court the juvenile court authorities appealed to the
court of civil appeals. The appeals court upheld the granting of
the writ of habeas corpus because the juvenile court lacked juris-
diction over homicide offenses. Id. at 557, 201 S.W. at 773.

LR
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! | ' 85/ ~ .
o not criminal. The court noted that finding a child delinguent was not
{i : 86/

the same as finding him guilty of a crime because the purpose of juve-

\ nile court action was to provide for the child's welfare and not his
punishment.

\ Wnen a similar question ihvolving the common law infancy defense
\ =
1

arose under the Federal Juvenile Delinguency Act in 1958,. the federal

courts also concluded that the infancy defense could not ke invoked in

88/

In United States v. Borders, a twelve year

oot

delinquency proceedings.

0ld was charged with wilfully wrecking an interstate train. The juve-

B85/ Cf. Purvis v. State, 133 Tex. Crim. 441, 442-43, 112 S, W. 24 186
. (1938) and Miller v. State, 82 Tex. Crim, 459, 501, 200 S.w. 389,
E 392 (1918) which held due to the wording of the Texas juvenile
court act at those times that criminal responsibility had tc ks
¢ proven in juvenile couxt because juvenile court proceedings wcre
criminal in nature.

There had been some controversy as to whether the killing was acci-
o dental or deliberate but the juvenile court had found from the

’ evidence that a crime had been committed. Juvenile Ct. wv. State
ex,. rel. Humphrey, 139 Tenn. 549, 557, 201 S.W. 771, 773 (l9l18).

18 U.S.C. §§ 5031-37 (1964). Nieves v. United States, 280 F. Supp.

994 (S.D. N.¥. 1968) held that a juvenile is entitled to a trial

. by jury in all cases under the Federal Juvenile Delinguency Act and

- that a juvenile can not be reguired to waive his right to a trial

o by jury in order to be proceeded against under this act. C£. In
rée Fucini, 44 1l11l.2d. 305,255 N.E.2d 380 {1970) in which the court
held, despite Nieves, that a juvenile was not asked to make a con-
stitutionally impermissable choice when forced to opt to be tried

» as a criminal, with a jury, or remain under the jurisdiction of the

' juvenile court, without a jury.

154 F. Supp. 214, 216 (N.D. Ala. 1957).
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nile elected to be proceeded against under the x i in- : N P o ' 4o s
P g under the Federal Juvenile Delin supposed to evaluate criminal responsibility.

e ey ey e b P Y

. . ' @ ;
e X A $ _

quency Rct, and moved for acquittal due to failure to preve his criminal e The Infancy Defense is Raised in Juvenile Court

2 P . . d : : - B . . :
capacity In upholding the denlaIBgf this motion, the Court of Appeals ; The infancy defense was applied to juvenile court proceedings by

. ' Csion i . . _ : s :
accepted the lower court's decision = that the special federal delin o the Supreme Court of California in a 1970 decision entitled In re 3ladys
uenc rocedures were enacted with the lizati i = ; 22/
@ Yy P * @ realization that children . do not : R. The appellant was a twelve year old girl who had been found to be
i ‘ : 93

s j " i z ‘ : . 3 0 3 ¥ .« _/
possess maturity of judgment and capacity to comprehend the nature of . ; a ward of the juvenile court for violating the crimiral law under
their offenses. ' ) g 2/

Section 602 of the California Welfare and Institutions code.

The general rule in the ced cas i : . . . e .
g * reported cases until recently was ;gqt a o 4 The Supreme Court of California sitting en banc reversed the decision

juvenile need not have criminal capacity to be found delinguent,

primari= ) ,.‘, ot the juvenile court on two grounds, one being the applicability of the
. . . [ N 9 S
ly because rehabilitation of ild w - & . } : ; . A . 25/
. Y ion of the child would not thereby be advanced and RN : infancy defense to juvenile proceedings. The State Supreme Court based
! that was the purpose of the juvenile court. There are few reported ' : 26/

. s : its application of the infancy defense to juvenile court preceedings on
cases dealing with the issue of whether an infan~y defense is permitted

in juvenile proceedings. It is probable that the infancy defense has 1 . \ L
81/ i ; ' '
rarely been raised in juvenile courts because juvenile courts are not

92/ 1 cal.3d 855, 464 p.2d 127, 83 Cal. Rptr. 671 (1270}.

[P

. 93/ In re Gladys R., 1 cal.3d 855, 868, 464 P.2d 127, 129, 83 cal. Rptr.
: 671, 673 (1970).

—-———

. . . 1] ] - - » . . -
89/ Borders v. United States, 256 F.2d 458 (5th Cir. 1958). 24/ california’s Welfare and Institutions Code provides:

) .o . . . . ' ' S "Any person under the age of 21 years who violates any law
90/ A nunbar of juvenile court cases . . » : .. . . e R
X J ¢ have discussed whether a juvenile : ! of this State...defining crime...is within the jurisdiction of

understands the wrongfulness of his act. See In re Smith, 326 P.2d ; : ; 3
i 3 - 22 2 Lo v 1 -, 3 sons t d
835 (Jkla. Crim, Ct. App. 1958); Ridge v. State, 25 Okla. Crim. 396, the Juvenilae gourt, which may acludge such persons o be s war

R,

320 p. 965 (1923); Ex Parte Powell, 6 Okla. Crim, 485, 503, 120
P. 1022, 1027 (1912). ‘

%91/ 1Interview with the Honorable Francis Poitrast, Judge of the Juvenile
Court, Boston, Masgsachusetts, in Boston, Massachusetts, July 6, 1970.
Judge Poitrast could never remeber the common law presumptions having

of the court." Cal. Welf, and Inst, ' ns Code, §602 (West 1966).

gg/ The other ground of reversibile error was that the juvenile court had
reviewed the social study report before the determination that Gladys
had violated the law. In re Gladys R., 1l Cal. 3d 855, 859-62, 464
P.2d 127, 130-32, 83 cal. Rptr. 671, 674-76 (1970).

been raised in hi . 2 v NI :
®n raised in his. court : . 96/ .Two judges dissented from the application of the infancy defense to
juvenile proceedings.  Id. at 872, 464 P.2d at 140, 83 Cal. Rptr.
at 684 {Burke, J., concurring and dissenting).
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29/ 1Id. at 863, 464 p.24 at 133,

100/ C£. Borders v. United States,

151

Seciion 26 of the Penal Code which states that children under 14 are not

. 2 : .
p - g n h’\e sence f Y 1 I.l lat 1:“ Y 1 1 t
ca at} !.e [e] f Comm:. ttll\ a Cr ime 1 t ab (o] p Q0O [ k’. ew S

7 , .
wrongfulness, Since no eyldence had been introduced that Gladys knew

that what shke did was wron
ok g. she could not be made a ward of the juve-

it from Section 602 of the calif, Welf & Inst. Code thevjufisdiction of

the juvenile court, it would h p 2/
160 ave done so ezpressly. Contrary to

e i isi ‘
arlier decisions, the court refused to find implicit in the act

97/ The California. code provides:

"All persons are capable of committin
belonging to the following classes:
age of fourteen, in the absence of
time of committing
its wrongfulness."

g crimes except those
-++children under the
clear proof that at the
tﬁe act charged against them, they knew
Cal. Penal Code, § 26 (West 1955),

98/ The ?inal point in the decision of the
fornia Penal code §647 (a) which

bygin unnatgral or abnormal sexual interest or intent," is appli
ziteiesz shlldiin. Additional evidence of such abnoréal sexggll—
2 s well as additional evidence of i
| 3 the minor's appreciati
of the wrongfulness of her conduct could be introduced i 'latlon
- Proceedings. In re SV Ao

Gladys R., 1 cal. 3
83 cal. Rptr. 671. 682 (1970): % 985, Beo, 64 2.24 YT M,

i 'Supreme Court was thét cali-
applied only to offenders motivated

83 Cal. Rptr. at 677.

256 F.2d 458 (5th Cir. 1958); Juve-

nile Ct..v, State ex. rel. Humphrey, 139 Tenn. 549, 201 g W. 771

(1918).
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establishing the juvenile court an attempt to render inapplicable the
common’ law defense of infancy. The Supreme Court cf California saw the

infancy defense as part of an "overall system of protections afforded

101/

to minors®.
102/
The discussion of legislative intent may well have been a rationale

for the Court's policy concerns about the detrimental conseguences of a

delinguency adjudication. Noting that the protection affored by the

infancy defense can not easily be ignored in light of the receént recogni-

101/ 1In re Gladys R., 1 Cal.3d 855, 864, 464 pr.2d4 127, 134, 83 Cal. Rptr.
"671, 678 (l1970) guoting from People v. Lara, 67 Cal.2d 366, 380, 432
pP.2d 202, 213, 62 cal. Rptr. 586, 597 (1967).

102/ "The argument adopted by the majority concerning legislative
intent is far from persuasive. It is true that the § 26 (1)
defense wag on the books at the time the juvenile court law
was adopted, but why assume thdt the legislature intended it
to apply in the juvenile court proceedings? As the Humphrey
and Borders decisions prove, there was an equally available
rationale that would render § 26 (1) immaterial; the legis~
lJature might just as well have been thinking along the lines
later articulated by the courts that considered the guestion.
Moreover, 1if there is anything to the supposition that legis-
lative supporters of the original juvenile court law were
genuinely concerned with helping children in trouble, then it
makes little sense to attribute to them the simultaneous intent
to insulate these same children from the help by means of a sec.
26 (1) defense. Those legislatcrs would hardly have thought of
the helping facilities, such as reform schools, as being of the
same repressive and punitive nature that the ma-dority of the
courts seems to assume them to be. ' It is difficult to avoid
concluding that the matter of legislative intent is little
more than a crutch to support the policy decision the court
had arrived at through other means." Fox, supra nokte 9, at 671-72.
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tion of the rights of juveniles in juvenile court, the Supreme “ourt of e gested that to gain jurisdiction over the child the juvenile court might
e ‘ ’ . .' .H).Z/ '
& ) : : . ; ) .. proceed under Section 600 of the Calif. Welf. & Inst. Code, which is
‘ , Callfornla stated: ’ { - i- p : : Los
Strong policy reasons cast doubt upon the placemént of a child o .\ ¥ the statutory section providing for neglect jurisdiction or Secticn 601
who is unable to appreciate the wrongfulness of his conduct 'fj e ; . e 109/
. with an institution where he will come into contact with many A B : of the code which grants the court jurisdiction over beyond control cases.
- : = : B IR o
‘ vouths who are well versed in criminality.l103/ 1 - ‘
/ inding t law defense has a universal acceptance - f
) Moreover, finding that the common ) P ' - : 107/ "Any person under the age of 21 years who comes within any of the
’ e ' following descriptions is within the jurisdiction of the juvenile
- tated: . : -
the Supreme Court s : : : : court which may adjudge such person to be a dependent child of the
: g \ . . e - .
Section 26 embodies a ve.erable truth, which is no less: true for 1 : o ; iiuff't (i) Wgohls in need of properdénd effective parental care
its extreme age, that a young child canvei be held to the same ‘ Lo or control and has no parent or guardian, or has no parent or
standard of criminal responsibility as #'s more experienced | p i guardian willing to exercise or capab%e of exercising such care
elders. A juvenile court must therefore consider a child's age, ‘ | | j or contrel, or has no parent or guardian actually exercising such
experience, and understanding in determining whether he would ﬁ A Cy f c?iﬁ 2§ control:t‘(b) fW??fls dest;tu?e, or who }Z got.prov1§ed
be capable of committing conduct proscribed by section 602.104/ ’ b with the necessities of life, or who is not provided with a home
. ) ’ _ ‘ or suitable place of abode, or whose home is an unfit place for
The California court recognized the problem, which had concarned SR . hlm‘py reason of neglect, cruelt¥, or depravity of his parengs,
. ' 105/ , . . o or his guardian or other person in whose custody or care he is.
" the State Attorney General, that acceptance of the substantive infancy ! ’ o (c) Who is physically dangerous to the public because ?f a
' 106/ , . i mental or physical deficiency, disorder or abnormality." Cal.
W vy - —— R . H t ;
- ’ defense might well result in the child going free. The court sug- o . o _ Welf. & Inst.'ns Code, §600v(West 1966) .
' ‘ § 108/ "Any person under the age of 21 years who persistently or habi-
E tually refuses to obey the reasonable and proper orders or
" 103/ 1In re Gladys R., L cal. 3d 855, 866, 464 p.2d 127, 136, £3 cal. : : directions of his parents, guardian, custodian or school author-
= Efe;; 671, 680 T i ! ; . ities, or who is beyond the cci:itrol of such person, or any
. prr- ! : ] % . i person who is a habitual truant from school within the meaning
' ’ : .. ’ : f any law of this State, or who from any cause is in danger
' . at 864, 464 P.2d at 134, 83 Cal. Rptr. at 678. i /. : °© _ , ace, : : danger
' 04/ 4. 3 . ! gt P t C v : of lzading an idle, dissolute, lewd, or immoral life, is within
/ 105/ 1d. at 866 & n. 22, 464 P.2d at 136 & n. 22, 83 Cal. Rptr. at 680 ) / i the jurisdiction of the juvenile court which may adjudge such
" & n. 22 i ’ : P . i person to be a ward of the court." Id. §60l.
. - ‘ : - i
; - : * \ . N ) ,
P 106/ See Fox, supra note 9 at 671, where the author point out that ' . N : 109/ 1In re giidyz7g"l;7gdl'3d 855, 865, 464 p.2d 127, 135, 83 cal.
i : although it is not discussed the court must have been aware that ' : ;f‘\ : Rptr. 671, ( ). ‘ : .
\ . public safety may be involved in freeing a child who is unaware ; \
\ that it is wrong to sexually molest another child. : s
1 . \
- 1
.' ‘\ g
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’ . The court summarized its holding that in order to be found . R 112/ H
3 quent a child has to understand th ¢ found delin- S ; the juvenile court's jurisdiction by Sections 600 or 6CL. The dissenters
. : e wrongfulnes £ hi ! ‘ |
. Geckion’ 52 snould s of his conduct as follows: L felt that the Gault decision had not changed the sui generis character of : E
' be presumed to understzigl{thly to those who are over 14 and ma . . : s 113 : .
“d those 3 - wrongfulness of their Yy . ) juvenile proceedings.
L& by thegn er the age of 14 who clearly appreciate tl fots and o k !
” h B . 1 . + :
B 12_yQarfoign§?;§'ofIzh;h:01?5§antdcase we are confrgntzgngftinzss Ai -
' i cial and menta 8o ‘
L ﬁ;i:hZG SFands to protect her and other ;oig; o: al7~ygar—old_ Sec- % ; 112/ “The [majority opinion}, however, fails to give adequate con-
{ \ . strictures of section 602. Only if people like her from : : sideration to the fact that many children who violate a law
nowledge, and conduct of the child y 1f the age, experience, . defini eri t be found t ithi i i
; that he ha - Lt i demonstrate by cl ] E N efining a crime may not be foun o come W1t11n'e1ther gectlon
s violated a ecriminal_law should h y ear proof N , 600 or 601. Under the majority position stich children will
- of the court under section 602.li9/ e be declared a ward I be deprived of the attention they need in order to become law-
The di B . . AT abiding citizens. For example, 2 12-year-old boy on occasion
1ssenting opinion on the issue of the appli A o exhibits a loaded gun in a threatening manner in the presence
' common 1 . pplicability of the i of another (Pen. Code, §417}, and the evidence does not show
. ‘ aw presumption of infancy to juvenile court . ) ‘ his conduct was the result of 'a mental or physical deficiency,
. proseedings in the Suseail rt proceedings stated | ‘ | disorder, or abnorgal%ty,‘ (see Welf: & Inst. QQde, §?OO, %ubd.
e court are conducted for the & : § . (¢). A 13-year-ol girl has possession of marijuana :Heath .
. benefit of mi -1€ Pro ection and : ; s Saf. Code, §11530}. A 13-year-old boy on one occasion commits
of minors and not to prosecute them as law viol " : ) statutory rape (Pen. Code; §261, subd. 1), with a willing 13-
e resuli ] . 7 violators" and “could ; S . year-old girl in a private place, or goes joyriding (Pen. Code,
in excluding some minors who are in dire < ! §499b) ox commits petty theft (pen. Code, §488). In none of o
guida o need of the care and f the foregoing instances is there ‘clear proof' that the minor y
nce afforded by the Juvenile Court Law fr . 111/ g at the time of committing the crime had knowledge of its wrong= {
o . ‘ rom receiving those benefits," - o t fulness. In the foregoing instances some juvenile courts might §
' e dissenting judges were very concerned that ; conclude that the minor did not come within either section 600 i
; hild vndes , at there could well be a : L : or 601, and additional proof to bring the minor within section !
' ' r fourteen who committed a criminal off iy : . Lo 600 or 601 might not be available." Id. at 871, 464 P.2d at
/ proof of his knowl oftense, without the needed ' 139-40, 83 Cal. Rptr. at 683-84 (Burke, J., concurring and
; 10w . ; , . .
/ \ . edge of wrongfulness, who could not be brought under ' ' : dissenting) .
\ { ) ; 113/ "The common law rebuttable presumption of lack of criminal capacity :
, 110/ 1Id. at 8 , g . of a child between 7 and 14 has been regarded as inapplicable in
B 110/ 1d, 67, %64 P.2d at 136, 83 Cal. Rptr. at 680 3 juvenile court proceedings. (Borders v. United States {1958) 256
AT S 111/ Td. at 8 ’ : ®.2d 458, 459; see Juvenile Court v. State (Tenn. 1918) 201 S.W. :
. . === 67, 464 P.2d at 138-39, 83 cal Rptr " ! . : 271, 773; 31 Am. Jur. (1958 ed.) Juvenile courts, etc., §39, p.317: '
o - at 680-81. i .‘ | Rubin, Crime and‘Juvenile Delinguency (1961) p. 56.) The cited
Y . ' o % cases reasoned that juvenile court proceedings are not criminal in
Sy \ ' ,' o nature and are not‘instituted to punish the child for any offense
: 3 but rather have the purpose Of providing for the child's welfare. ,
y ! iIn this state the Legislature has specifically provided that a .
% juvenile court proceeding shall not be deemed a criminal pro- :
o , , . s - ceedings. (Welf. & Inst. CoGe, §503.) In the light of In re
"*'”’ - ‘ : b i Gault (L967) 387 U.S. L, which held that certain procedural i
i ' : e protections required by due process are applicable in juvenile
' ! , " : court proceedings; such proceedings may not be regarded in all
’ ' . e s . [, i i e e
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‘Is the decision in In re Gladys R. likely to be followed in other

Tt is too soon to tell, but the common law presumption could

AN'RY

between the jurisdiction of the juvenile and criminal courts and the age

158

Besides the complex legal questions involved in the relationship

115/
there are difficulties with the actual

e e o

e

of criminal responsibility,

'be revived as another way of focusing on the immaturities and mental

e rmam e

capabilities of a chid who is caught up in the juvenile justice system. “Wf'\ workings of the common la% presumption of ineapacity between the ages
' . , LA 116/
In most states, acceptance of the infancy defense as applicable to - \J o of seven and fourteen. In some states the :conclusive. presumption

[ ) of criminal incapacity in children has been raised to age 16 by statute

R

juvenile court hearings is possible given the new attitude towards the

whirh changes the substantive law in criminal courts in addition to 'i
,, 17/
{a - placing children under the exclusive jurisdiction of the juvenile court.

juvenile court expressed in In Re Gladys R. It is a foward-looking

opinion questioning the use of the delinguency sanction for children of

The issue in another jurisdiction could

limited mental capabilities.

Frey, The Criminal Responsibility of the Juvenile Murderer, 1970
Wash. L.Q. 113, 114-15. This article gives a state-by-state review
of the interrelationship of juvenile and criminal court jurisdiction
in relatien to the juvenile murderer and discusses the status of

o 115/

x‘\. . \ o St
N .

be whether the judges ar= more concerned as was the majority in In re

Gladys R. about the punitive nature of a commitment to training school

v | When Illinois raised the age of minimam criminal capacity in 1961

! . from age 10 to 13, the legislature commented that in eliminating

the presumption of incapacity it was withholding from the jury

*an unsatisfactory and uncongenial task." Frey, ‘the Criminal
Responsibility of the Juvenile Murderer, supra note 115 at 133 & N.56
See also Id. at 132-33, :

as we pointed out in In re Dennis M., supra, 70 A.C. 460, 472,
‘even after Gault. .. . juvenlle proceedings retain a sui generis
character; although certain basic rules of due process must be
observed, the proceedings are nevertheless conducted for the pro*
tection and benefit of the youth in guestion. . . .,'  Thus the
conclusion reached in Borders and Juvenile Court remains valid."
Id. at 872, 464 P.2d at 140 83 Cal. Rptr. at 684 - (Burke, J., con-
curring and dissenting) .

or as was the minority, about obtaining jurisdiction of the child so Y / the common law presumption of infancy. The author assum>s that :
114/ ) ' incapacity is nct involved when the problem is one of juvenile and f

something can be done to help hinm. \ not criminal court jurisdiction. 1Id. at 125. i
: AT . ) o

SN 116/°° Report of the Committee on Children and Young Persons, Cd. No. 1191, ;

; at 36 (1960) (hereinafter cited as British Report). :

cases for cvery purpose as civil rather than criminal. Hewever, ' ' ‘ }

§

C e e b e e

. 17/ A leading case. demonstrating the effect of this change is People v.
o Roper, 259 N.Y. 170, 181 N.E., 88 (1932}, in which a 15 year old
' boy had been convicted of felony-murder in criminal court because
first degree murder was punishable by death and that was not within .
the jurisdiction of the juvenile .court. The New York Court of Appeals
concluded that the felony of robbery was not a crime when committed
. by a juvenile and, hence, th. killing did not take place in the ;
N process of committing a felony. This decision has been extended so ?
) that persons under 16 may not be convicted in criminal court of a
" felony-murder but only cf what is called a design murder, which
. requires proof that the youth intended to kill. People v. Porter,

’ 14/ See Fox, supra note 9, .at 671.

%
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Even without these legal complexities, with the exception of In Re
Gladys R., there is considerable force of prec=deni against using the

118/
infancy defense in juvenile court.

The real problem, a: was pointed
out in a British Report on the criminal responsibility of children is
that the . . rion law presumption of infancy wag developed as a dividing
line betwien suffering penalties in criminal court and getting off
entirely, which is not the issue at the present time. The British réport
pointed out that the age of criminal responsibility could only be laid
.down as part of a total system of protection and control of children.

The report c¢oncluded that the infancy defense is of doubtful value and

that the age of conclusive presumption of criminal incapacity should be

raised from seven tn twelve with the possibility of it becoming thirteen
~11i9/
or fourteen.

The British Report also recognized the problem of using the standard

54 N.Y.S. 2@ 3 (King's County Ct. 1945). £ee also Precker supra

note 8, at 52-53.
18/ The new District of Columbia Court Reform Ackt is silent on the
common law presumption of infancy. As one commentator on the act

remarked: . "Incompetency by reason of age alone does not, of course,
halt the proceedings." ©Lawton, supra note 20, at 361 & N.50.

119/ British Report, supra note 116, at 31.
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of a child's knowledge of right and wrong:;

T@ls conception is singularly difficult to apply when dealing
with children, because we have always to think in terms of the
child in his environment, including the climate of opinion. in
the.family and group, as well as physical surroundings. Dif—
fe¥1ng environments may lead to wide variations in the age at
which a child comes to this knowledge, so that anv rule dependin
on a fixed age cannot have a sure foundation. Fu}ther, the— ’
eneronmental factors may be pulling in different directions A
child of, say, eleven, may know guite well that stealing is -
wrong, and yet follow the behavior of a group. It is, of course
common to find that a child is under stress from 2 opposing ’
sets of value judgments. The standards of school teaching can

be accepted intellectually, and to some extent emotionally, and
yet at the same time group standards may control the behavior

The fact that the child 'knows right from wrong' does not menﬁ
that‘wg should regard it as a personal responsibility equivalent
to similar knowledge in ©n adult. B2 child's conception of rigﬁt
and wrong, is, however, of vital importance in dealing with cases
In other words, we can properly use arguments of "knowing right )
énd wrong" to help us deal with a child long before that child is
independent of its surroundings to be saddled with a permanent
personal responsibility,120. {emphasis added) e

Thus the report reflects the variety of influences including environ-
ment on a child's understanding of wrongful acts.
Significantly the British report éqncluded with the following
assumptions about children: | |
(L) that responsibility in children is not an "all or
hone" affair and is not solely dependent on knowledge bhut also

upon the capacity to choose between one course of action and
arstaer;

’-‘
[\
T
™~
IH
ol

at 31.

f

B R HC ISP p——

ey e e

.y et

PP

e iy e v et aswivs e




‘;

i}

e i i

T e, gy

PO

l6l

(iii) that the knowledge of right and wrong, and both
the power and desire to choose right, are matters of develop-
ment in the child and that often precefes the last two:

(iv) that there are many ways of encouraging the child to
choose what is regarded as right and of deterring him from
- choosing what is regarded as wrong;

(v} that as he develops the child must learn to stand on
his own feet and to accept greater responsibility for his
acticns. The change of procedure at 12 will help mark this.121/

Somewhere around 12 to 14 a change in understanding anad responsi-

bility of a child for his actions takes place which was recognized. long

ago in the infancy defense. This view is supported by the British Report

and the following citation based on a report on "Authority, Rules and

Aggression: A Cross

-National Study of the Socialization of children into

compliance Systems":

For example, in the seven participating countries, fewer than
10 percent of the children between 10 and 14 years of age
specified themselves as rule-enforcers, able to make themselves
follow rules. They evidently reflect little personal responsi-
bility. However, by age 18, many youths (2pproximately 32
percent of the college group) recognized the role of their own
motivations for inhibiting behavior. These data suggest age
guirelines for affixing responsibii%%; and ultimately "legal"
culpability for juvenile offenses.

121/ Id. at 40.

122/ See Tapp, Book Review, 17 U.C.L.A. L. Rev. 1333 (1v70).
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A recognition of the limitation of a younger juvenile's capacity
to commit delingquent acts is reflected in the provision of the Hawaii

123/

Family Couxt Act that no child under 12 can be adjudged delinguent

without a written recommendation of a psychiatrist. In a similar view,
but also reflecting opéosition to plécement of children in custodial
institutions, the 1970 White House Conference on Children recommended lg&/
that, "No child under age 14 should be committgd to a training school."
Juveniles are in the process of development and thei; age, maturity,
and mental condition and capécity should effect their perscnal responsi-
bility for anti-social acts in developing any comprehensive system for
children in trouble. The common law presumption of infaﬂcy may ﬁave a
place in juvesile court té serve as a reminder that an immature child
who does not understand or is unable to control his conduct should not

be placed in. the delinguency correctional system.

Mens Rea

3 .
Is mens rea, which concerns itself with the voluntariness of conduct
. . . in a
combined with the state of mind that accompanies it, an element in

delinquency case?

1237/ Hawaii KRev. Laws #333-22 (1955).,

124/ Wﬁite House Conference on Children, Report to the President, 381
(L970) .
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At common law in order for an adult to be found guilty of committing
a crime, he had to have committed the criminal act (gggggigggg) with
criminal intent (mens rea). An adult, with exceptions not significant
for this point, can not be found to have committed a crime when he did

125/
not have the necessary intent.

The idea that injury can only amount to crime if intentional is not
a transgient notion, but rather it is universal and persistant in systems
of law based on the freedom of human will and the duty of the normal in-

126/

dividual to choose between right and wrong.

125/ There are two components of every crime: "One of these is objective,
the other is subjective; one is physical, the other is psychicals

one is gctus reus, the other is mens rea." Perkins, supra note 74,
at 743.

"In criminal law, 'intent' signifies a state of mind ‘which
willingly consents to the act that is done, or free will, choice,
or volition in the doing of an act;' it means that the act' is
voluntary, that it proceeds from a mind freé to act in distinction
from an act done without mental capacity to understand its nature,
or under circumstances which sufficiently show that it was the
result of involuntary forces and against the will.". .« . Yet a
criminal intent is not necessarily an intent to do wrong; the
voluntary doing of a forbidden act may be enough.. At common law,
the mental element required in every crime is the ‘voluntary
exercise of the will, that faculty of the human mind which has the
power of choice, and in the exercise of that power wishes, desires,
determines or intends. The criminal law forbids and commands
various things. 'If one chooses not to obey, and voluntarily carries
that choice, or will, inte effect by some act, the two necessary
elements of crime are present, and the liability to punishment is
incurred. This voluntary choice of doing what the law has declared
to be crime constitutes what the law calls a bad or evil intent,
otherwise called malice." State v. Monahan, 15 N.dJ. 34, 49-50, 104
A.2d 21, 29 (1954). '

126/ See, e.qg., Morissette v. United States, 342 U.S. 246 (1952).
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128/ 1d. at 215.

l64

In traditional juvenile court legislation the jurisdictional

statement is that "a child who causes designated harm, while enter-

127/

etc.) is liable to the law for prescribed consequences." Juvenile

court law accepts the adult criminal law concept that the court is

128/

identifying children who are blameworthy. So long as the juvenile

court is identifying delinquents who are "at fauvlt" in the criminal law

129/

sense, then it is necessary to consider. intent when the child is

alleged to have committed an offense which would be a crime if committed

by an adult.

-taining a designated psychological state (intention, knowledge, wilfulness,

127/ Paper by Sanford Fox, Responsibility in the Seventies (april 30, 1971),

Supplement p. 214.

1962) . Children incapable or partially capable of intent are

entitled to the same protection as the sick or mentally ill. But
(White, J., con-

cf. McKeiver v. Pennsylvania, 403 U.S. 528 {(1971)
curring) . »

129/ See, c.g9., Wis. Stat. Ann.; [title VII, §48.12 (1957) which says:

“The juvenile court has. . . jurisdiction. . . over any
child who is alleged to be delinquent because:

(1) He has violated any state law or any county,
tovn, or municipal ordinance;"

Under §48.02 of that statute “child" is defined as ", . . a person

under 18 years of age.," :

See also H. Fradkin, Disposition Dilemmas of American
Juvenile Coufgs, in Justice for the Child 118-19 (M. Rosenheim ed.
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-The philosophy behind the juvenile court again. comes into play and
thektheory is that the court is not supposed to ccnsider evil intent.
The argument is that the idea of mens rea does not belong in children's
courts because it is a cdmplex criminal law concept. All the juvenile

court has to decide is whether the c¢hild did the antisocial act, not his

v

state of mind while doing it.

"Free will, evil intent, moral responsibility and proof of c¢:ilt -
beyond a reasonable doubt are the language of the criminal code. . .
130/

and do not apply in juvenile court." Part of this statement is no

132/

longer true, because in In re Winship, the U.S. Suprerta Court held

that proof beyond a reasonable doubt was reguired in the adjudicatory
phase of a delinguency p--ceeding. As reascnable doubt and other due
process reguirements are made applicable to juvenile court proceedings,

much more difficult to argue that the substantive requirements of the

130/ In re Betty Jean Williams, Docket No. 27-220-J3, at 6-7 /D.C.
Juvenile Court, Oct, 20, 1959), The concurring opinion in State
v. Monahan states: i '

"Intent would seem to be an ingredient of juvenile delinguency
also; but it is not criminal intent, penal rather than correctional
in its consequences when the wrongful act occurs. . .

There being in the contemplation of the law the absence of
p-nitive fault, the delinguent behavior and waywardness cannot
entail punitive consegquences. Delinquency in its statutory
connotrtion suggest the psycholegical rather than the judicial
attitude toward the offender. Such is plainly within the competency
of the state as parens patriase." State v. Monahan, 15 N.J. 34, 55,
104 A.2d4 21, 33 (1954;.

131/ 397 Uu.s. 357, 368 (1970).
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criminal law do not also have to be considered applicable, or possibly

so, to juvenile proceedings.

In actualicy, the juvenile's intent at the time the alleged offense

132/

was committed has been considered in juvenile court, For instance,

if a crime is committed as a result of an accident, this factor is to

133/
b¢ considered at the adjudicatory phase of the proceedings.

Juvenile court judges who were interviewed and attorneys practicing

before different juvenile courts unanimously expressed the view that
134/

intent was actually a factor in juvenile proceedings. For instance,

132/ "Intent is a factor in the determination of juvenile
delinquency. . . In 1921 this court held that a boy was
not to be found delinguent as the conseguence of his
having thrown a dynamite cap toward other children when
'There-is nothing to indicate that Arn~ld intended to do
more than frighten his schoolmates.'" Winburn v. State,
32 Wis. 24 152, 163, 145 N.W. 24 178, 183 (1966).

l_.l
W
w
~

"We think it would be conceded that juvenile delinguency
chould not lie where the child's act is purely an accident.
As Holmes put it, 'Even & dog distinguishes between being
stunbled over and being kicked.' Holmes, The Common Law .
(Belknap Press ed., 1963), p. 7. Id. at 163-64, 145 N.W.

2d at 1lg4. B __But it is so demonstrable from ex-
perience that courts do not concern themselves with children
who mistakenly take a friend's bicycle or who punch another
in self-defense, that it is a fair enough reading of this
clause [en act designated a crime] to find it to incorporate
both the conduct and the guilty mind. Fox, supra note 127,
at 214.

|

<134/ Interview with the Honorable John Fauntleroy, Judge of the
Juvenile Court of the District of Columbia, in the District
of Columbia, April 30, 1970; Interview with the Honorable
Bertram Polow, Judge of the Juvenile and Domestic Relations
Court of the County of Morris, New Jersey, in Morristown,
New Jersey, February 26, 1970; Interview with Clara Ann Bowler,




€

e

167 ‘ .

‘in the case of In re Gladys R., the Supreme Couft of California fbund
'that a child could have violated Section 647 (a) of the Penal C&éde of
California which applied to persons who are motivated by an unnatural
or abnormal sexXual interest or intent, and that in any further pro-
ceedings additional evidence of such abnormal scexual interest could be

135/
introduced,

Since the Gauli decision, the supposed benefit the chiid receivés
from the juvenile justice system is not a@equéte‘justificatiqn for the
juvenile court's action. The juvenile court must decide if a juvenile
has committed an act or acts bringing the juvenile within its juris-

diction. The juvenile is now entitled to written notice of the exact

Attorney with the Legal 2id Bureau of Illinois, in Chicago,
Illinoisg, May 26. 1970; Iaterview with Irene Rosenberg, Attorney

with the Legal Aid Agency of New York, in New York, New York,
April 8, 1970.
135/ In re Gladys R.. 1 cal.3d 855, 869, 464 P.2d 127, 138, 83 cal. Rptr.

671, 682 (l970). The court did not decide whether sufficient

- evidence had been introduced to support the necessary finding of
abnormal interest or intent which motivated Glady's conduct because
the court reversed on other grounds. This main holding of this case,
that the common law presumption of infancy applied in juvenile

court, was discussed at length earlier in this article. See p. 150
supra. T

v

As
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136/
charges of delinguency,

so that proof of intent will increasingly be
a factor in juvenile proceedings. The state will be compelled to specify
the degree of a burglary or a homicide which necessarily includes a
137/

statement of the juvenile's intent.

There is no reason why the juvenile court cannot consider intent
which is merely another element of proof needed to show that the juve-
nile has violated a law, and through the concept of intent the child's

138/
capacity to form intent can be considered.

[
[¥%)
()]

N

/ Due process of law requires

". . . that the. child and his parents or gquardian be notified,
in writing, of the specific charge or factual zllegations to

be considered at the hearing, and that such written notice be
given at the earliest practicable time, and in any event suffi-
ciently in advance of the hearing to permit preparatici." In
re Gault, 387 U.S8. 1, 33 (1967).

37/ In In re Tyrone J., Docket No. 69-5290-J (D.C. Juvenile Court,
filed Nov. 6, 1969), the Honorable John Fauntleroy charged the
jury that to hold the youth delinjuent they must find *“hat he
not only did the wrongful act, but that he had the intent to do
the wrongful act.

38/ As to the "diminished capacity" or "partial insanity" test, courts
in the United States do not generally follow it, Some have re-
jected the notion that there may be mental disorder of such a
nature as to diminish the degree of guilt without establishing
innocence. Such tribunals hold that insanity must be either a |
complete defense or none at all. Other courts, however, re-
cognize the possibility of unsoundness of mind of such character
as to negative guilt of a certain degree without establishing
innocence. They hold that mental disorder may thus negative the
element of wilfulness, deliberation, and premeditation needed to
establish murder in the first degree without disproving the malice
aforethought sufficient to convict one of second degree murder.
Perkins, supra note 74, at 881-882. Of course,: the juvenile court
would gain jurisdiction of a child if he was "guilty" of murder in
any degree. ' '
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Once the word "evil" is eliminated before intent, 2t does not even

inconsistent with juvenile court philosophy. Pointing ocut that moderp

initi i i logical concepts
definitions of mens rea are 1in accord with modern psycholog ~concepts,

one author stated:

There is no necessary conflict between_the requirement ‘
of a mens gggkand the philosophy of the ﬁgvenile courF‘. o e
The requirément of proof of this element 1is a pro?ectlon‘for
the individual. At a time when there is an ever increasing
emphasis upon~£he rights of juveniles in juven%le court pro-
ceedings, mens rea does not seem 835/°f place in the protective
atmosphere of the juvenile court.=—=

iy aw wisa ee

In this connection it is interesting to note that the new District
of Columbia Courﬁ Reform and Criminal Procedure Act of 19?G‘had a

specific section intending to abolish the insanity defense in juvenile
146/ :

proceedings but "evidence of mental shortcomings" would be admissible

to prove, for example, that the child was incapable of formulating a

141/

particular scheme alleged in the petition. The need to prove intent

becomes a useful tool in weeding out certain cases where the jurisdiction

139/ Westbrook, Mens Rea in the Juvenile Court, 5 J. Fam. L. 121, 132
(1965) .

140/ Pub. L. No. 91-358, 84 Stat; 533, §16-2315 {(d) (July 29, 1970).

141/ Lawton, supra note 20, at 364. , o
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| 142/ .
of the juvenile court should not be invoked. '

As one attorney noted, “although no SJuvenile Court will believe
it, a 10 year old run-away who spends the night in a department store

143/
‘may not have primarily intended to commit theft or felony."

Here
the combination of mental incapacity and environmental standards may

- owell combine.to produce a laék of intent to commit é delinquent act
in a particular juvenile. 1If Eﬁe juvenile did néﬁiinﬁend to commit
the unlawful act, not only éhould he not be,foundbdelinquent, but he

may not need rehabilitation.

The Insanity Defense

When an adult, by virture of his mental condition can not form the
intent reguisite to the crime with which he is charged, he is entitled

to a verdict of not guilty by reason of insanity. The insanity defense

dr.fines which defendants in a criminal crial may not be held criminally
: 144/

responsible due to mental illness.

Westbrook, supra note 139, at 133-134.

43/ Attorneys' Survey, supra note 29, Questionnaire 96,

144 The insanity defense raises the issue of whether the accused was

so mentally disordered at the time of the commission of the alleged
offense as not to be criminally responsible. In the great majority
of jurisdictions this defense is raised upon the trial and pre- :
sented to the jury .along with all the other issues determining I
guilt or innocence. For a discussion on the pleading and procedure :
of the insanity defense see K. Weihofen, Mental Disorder as a

Criminal Defense 353-427 (1954).

When the defendant is acguitted by reason of insanity, in most
.instances commitment to-a mental institution follows. Mandatory

it b I e

commitment to 2 mental institution is regquired in twelve states
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The insanity defense grew up centuries ago within the criminal
law as a way of preventing the mentally disordered from being held
responsible for a crime at a time when the criminal law was puhitive

and retributive. The insanity defense, based originally on a knowledge

- of right and wrong, had a strong moral base in the theory that no one

' , 145/
cculd be punished for a crime unless lLie was morally blameworthy. This

defunse theoretically provides the criteria for deciding hetween dealing
with an anti-social act as a crime or a symptom of mental illness. It
may be unnecessaxry, to deal with this issue because the juvenile court

l46/
"should not be an evaluateor of criminal responsibility"

but rather
should consider mental illness at disposition.
In the nineteenth century, prior to the founding of the juvenile

court, there do not appear to have beer many times whern the insanity de-

when the defendant is found not guilty by reason of insanity.
Practically all other states have the jury or the trial judge
decide whether the defendant acquitted by reasons of insanity.
Practically all other states have the jury or the trial judge
decide whether the defendant acquitted by reason of insanity
needs commitment and may, if necessary, commit the défendanE
for a period of observation in order to make this determination.
In the remaining few states which have no specific provision on
comritment following acquittal, the prosecution considers whether
to commence civil commitment préceedings. A. Goldstein, The
Insanity Deferse 143 (1967).

145/ The insanity defense was firmly established :n the United States
at the time of the constitution and continues to the present day
as part of a tradition which makes blame central to criminal
responsibility and attempts to define a group of men who could
not be blamed because of their mental condition. A. Goldstein,
supra ncte 144, at 9-11.

146/ Attorneys' Survey, supra note 29, Questionnaire 48,

and the proper environment.

172

. 147/
fense was raised on behalf of children accused of crime.

Moreover,
the nineteenth century reformers who helped create the juvenile court
tended to view crime as something which eould be "cured” by education
148/

The founders of the juvenile court did not have a clear idea of
mental illness, much less its rélationShip to delinguency. There was
no particular reason to make special reference to the insanity defense
because the juvenile court was expected to consider the child's mental

condition in providing for his individualized treatment at disposition.

Experience with the Insanity Defense

The insanity defense has been raised in juvenile court from time

to time. ' A leading case on the applicability of the insanity defense

147/ Fox, supra note 9, at 674.

‘148/ See Id. at 674-75 for a discussion of the insanity defense in the

18*0's in America.

One problem may have been the difficulty in distinguishing the
insanity defense from the ccmmon law presumption of infancy as a
defense, although a juvenile below 14 was apparently entitled to
both defenses in criminal court. ‘Both defenses refer to the child's
ability to distinguish right from wrong. But, the insanity defense
requires proof of a mental illness from which inability of the juve-
nile to distingtish right or wrong is derived while in the infancy
defense this inability is based only on the immaturity of the child.
Moreover, the state has to introduce proof in infancy defense over-
coming the presumption of incapag¢ity in a child and with the in-
sanity defense the child is assumed sane until some evidence is
brought forth to raise a qucestion as to his sanity. A successful
infancy defense cleared the child completely while the insanity
Jdefense raised the possibility of commitment to a mental institu-

tion.
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145/

to juverile proceedings-is Winburn v. State, ~in which a juvenile

was chasged with murder. This 1966 Wis., case was decided hefore the
Siprene Court's Gault decision. The juvenile court in Winburn applied
the insanity defense at adjudication and dismissed the delinguency

charges against the juvenile. The state appealed the dismissal of the

g charges with the final outcome being that the Supreme Court of Wisconsin

affirmed the juvenile court's decision and held that the juvenile had a
due process right to present the insanity defense.
By contrast, a more recent New Jergcy case, In rxe State in the

150/

Interest of H. C.,  decided after Gault, involving a juvenile charged

with homicide, held that the defense of insanity did nr* bar ah adjudi-
cation of delinguency. Even though the murder had been committéd vhile
H. C. was insane within the adult definition, the juvenile had to be
adjudged delinguent in order to obtain treatment. The inganity defense
was applied at the dispositidnal phase of the juvenile proceeding to
prdﬁibit penal sanctions for H. C.

.

149/ 32 wis. 24, 52, 145 N.W. 2d 178 (1966). Zee also Model Rules,
supra note 28, rule 41, at 86 which provides for a mental
examination for the insanity defense and for this requirement
the comment relies on the Winburn case.

150/ 106 N.J. Sup. 583, 256 A.2d 322 {1969).

P IR O e .
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» 151/
The insanity defense has been reported in cases in California and
Michigan. In addition, in a New ¥York case, the judge rejected the

not guilty by reason of insanity plea on the ground that the juvenile

153/

was not sufficiently mentally ill to meet the insanity test. In a

154/

recent Maryland case, In re V. L. T., a juvenile was found not guilty

by reason of insanity on two counts of armed robbery.
Juvenile court statutes do not usually give guidance on the appli-

cability of the insanity defense to juvenile proceedings, so that the

See In re M.G.S., 267 Cal. App.2d 329, 72 Cal. Rptr. 808 (Ct. App.
1968) .

ot
(82]
f
~

|

152/ A Michigan juvenile court also found insanity to be a defense to
a charge of delinguency. In the case of John Alfred Turner, the
court held that due to temporary insanity which resulted from glue-
sniffing, a 14 year old boy charged with the murder of two young
girls could not be found delinguent. Statement by the Honorable
James H. Lincoln, Judge of Probate, Juvenile Division, Wayne County,
Michigan {(June 13, 1967).
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In re Turrer, 56 Misc.2d 633, 209 N.Y.S.2d 652 (Family Ct., 1988j).
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o

Juvenile Docket No. 3256-70 (People's Court for Juvenile causes
of Montgomery County, filed July 6, 1970).
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s ve . 155/
decisioneg on the 'insanity defense are based on analogy to adult statutes.
156/

An exception is Section 16-2315 (d) of the D.C. Court Reform Act of 1970,
which provides that the results of a mental examination are admissible
in 2 dispositional hearing and at a factfinding hearing to aid the

court", . in détermining a material allegation of the petition relating

to the child's mental. . ., condition, but not for the Purpose of estab-

lishing a defense of insanicy." This section was intended to prevent a

juvenile from pleading the insanity defense according to the statement
on the purpose of this section by the Department of Justice as follows:

Not only should the insanity defense not he permitted

in juvenile cases where the goal is to rchabilitate tlie
child if at all possible but allowing the defense would
involve the Family Division in technical argument - un-
related to the questions whather or not the c¢hild did

the act and what should be done in his best interest.157/

The goal to rchabilitate the chila

158/

ment Statement,

referred to by the Justice Depart-
no longer justifies denial =% the adult right to plead

the insanity defense.

155/ Winburn ond V, L. T. applied the aduit insanity statutes. In H. C.,
Judge Polow found that the section of the New Jersey Statutes, 2A:
163-3, which authorizes commitment ‘of an adult by reason of in-~
sanity applies only to indictable offenses and is not applicable
to juvenile cases. In re State in Interest of H. C., 106 N.J. Super.
583, 595 & N.5, 256 A.2d 322, 228 & N.5 (1969).

156/ Pub.L. No. 91-358, 84 Stat. 533} §16-2315 (4) {(July 29, 1970) .
157/ Hearings on S.298l Before the Senate Comm. on the Dist. of Col.,

91st. Cong., lst. Sess. 1808 (1969)

{hereinafter cited as Hearings
~on §.2981).

See Darling, supra note 21, at 418.

158/ Hearings on 5.2981, supra note 157, .at 1808.
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As As one commentator stated:

the constitutionality of this abolition will certainly
be subject to challenge on the theory that a juvenile
is entitled not to bz adjudicated a delinquent unless
G he possessed sufficient mental capacity at the time he
committed the act charged. 159/

P : The consitutional requirement for dismissing the delinquency peti-
/ tion on its merits due to insanity was stated in Winburn as follows:

. This concept, that it is unjust to "punish" the insane
A is rooted deep in our law . . .

It would seem incongruous that this great outpouring

of cencern shcould be lavished only upon adults who may
be criminals while the children whom we profess to. be

. particular objects of solicitude are bypassed. We con-
/. clude that the defense of insanity must be permittad in
/ﬁ; a juvenile delinquency procedure if those >7.sceedirngs
T are to conform to the mianimum Kent standards of due pro-
cess and fair treatment. 160/

The opposite position, a modern versicJugggghe original parens
patriae assumptions behind the juvenile court, is stated in H. C.,as

follows:

1L . To hold insanity applicable as a defense to adjudication

would handcuff the court, run contrary to the basic theory
of juvenile proceedings and not be in the best interests
of the juvenile himself. 161/

159/ barling, supra note 21, at 418 & n. 321,

. ' 160/ Winburn v. State, 32 Wis.2d 152, 164, 145 N.w.2d 178, 184(1966).
: For the proposition that Winburn represents an "illogical exten-
tion of the principles of Gault"” see Welch, Kent v. United States
and In re Gault: Two Decisions in Search of a Thecory, 19 Hastings

L.J. 29, 39-45 (1967-68). i

161/ In re State in Interest of H. C., 106 N.J. Super. 583, 595, 256 A.2d
o 322, 328(1969). See Fox, supra note 9, at 675-72, for a comparison
of H. C. and Winburn. For a discussion of Winburn, H. C., and im-
plications for West Virginia juvenile law see Case Comment, 72
W. Va. L.Rev. 307(1970).
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it is so well known as not to need documentaticn that treat-

162/

ment rarely results from juvenile court dispositions.

Today'
There is an

increaging concern, that if a mentally ill juvenile is adjudicated de-

lingquent, he is being denied protection afforded an adult by the insanity

—

defense. As one attorney in the survey conducted by this project observed:
The insanity defense must be applicable to juvenile

proceedings. Juveniles are accused of crimes. Many

times the crimes are the result of mental illness and

mental illness, if recognized as a defense to adult

crime necessaril% must be recognized as a defense to

juvenile crime.183/ :

The extent of the recognition of the child's right to present the
insanity defense is shown by the lawyers answers to the guestion "Do you
think the insanity defense is applicable to juvenile proceedings?"
Seventy-three l2wyers out of 87, or 84 percent, believed that the defense

164/

is applicable. Not only is the insanity defense theoretically accepted

President's Comm'n on Law Enforcement ané P.ministration of
Justice, Task Force Report: Juvenile Deliuguency and Youth
Crime 8 (1967).
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Attorney's Survey, supra note 29, Questionnaire 41.
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Bttorney's Survey, suprz note 29, Table XXIII of Appendix B.
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165/

» 166/
in juvenile court, but the actual experience of the judges

and attorneys
surveyed indicates that it is being raised more often than might be ex-
pected.

The centuries old tradition against adjudicating as guilty any person
who is mentally ill is the strongest argument for holding that there is
a due process right, protected by the 1l4th Amendment of the Constitution,

167

to the defense of insanity in a juvenile proceeding. The  fundamental

Seven juvenile courts in this survey indicated that the insanity
defense had been presented in court. Sixteern juvenile courts would
allow the insanity defense if presented. Two juvenile courts speci-
fically would not allow the insanity defense but a number of others
indicated that the question of the application of the insanity de~
fense would never arise in juvenile court because the court would
handle mental illness ir another way. Judges' Survey, supra note
31.

Thirteen out of 83, or 16 percent, of the attorneys surveyed had
raised the insanity defense in juvenile court. . Attorney's Survey,
supra note 29, Table XXII of Appendix B.

For a detailed analysis of the constitutional right to present the
"insanity defense in juvenile court see Popkin & Lippert, Is There
a Constitutional Right to the Insanity Defense in Juvenile Coukt?,
10 J. Fam. L. 421 (1971). o

The argument that there is a constitutional
the insanity defense in juvenile proceedings is strony and need
only be summarized here. In Gault, tho Supreme Court rejected the
juvenile court theory that the child's rehabilitation justif.ed
the lack of procedural due process. -But, the Court emphasized
that the absence of procedural and substantive standards in juve-
nile court had not resulted in compassionate individualized treat-
ment or fair procedures. In re Gault, 387 U.S. 1, 19-20 (1%67).
The Court concluded that whatever the label of the proceeding, the
term "delinguent" only involved slightly less stigma than the term
"criminal"” applied to adults. Id. at 24. The Supreme Court found
that a delinguency adjudication resulting in commitment of a juve-

right to present

.
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reasons for the use of the inganity defense in adult cases apply as well

to juvenile caseg and are i.ut diminished by the exigtence of the juvenile

court rehabilitation goal. fThe Supreme Court has abandoned the notion

that the jurisdictien of the juvenile court can be justified on the ground

that

it is for the juvenile's own good.

nile to an institution must meet the requirements of the due
process clausec of the Fourteenth Amendment of the Censtitution.

Juvenile adjudicatory hearings do not have to conform with all
the reguirements of a criminal trial, but must measure up to the
"esnentials of due process and feoir treatment." Kent v. United
States, 383 U.S. 541, 562 (1966): In re Gault, supra, at 30; In
¥e Winship, 397 U.S. 358, 359 (lo70}. .

The meaning of "esegentials of due process and fair treatment”
was further clarified in In re Winship, 397 U.S. 358 (1970), which

held that proof beyond a ressonable doubt was required in the adjudi-

catory phase of a delinquency proceeding.

The insanity defense is as essential to due process as reasonable
doubt becsuze it has existed since the early days of our nation and
is applied in virtually all commen law jurisdictions, whicii reflects
a judgment about the way in which the law is administered, Id. at
361-72.

Attempts to eliminate the insanity defense in adult criminal cases
have bheen held unconstitutional in three jurisdictions. See Stote
v. Lange, 168 La. 958, 123 So. 639 {(1929): Sinclair v. State, 161
Migs. 142, 153, 132 so, 581, 582 {193l):; State v. Strashurg, 60
Wash. 106, 110 P. 1020 (1910). The Gault and Winship cases and the
state precedents support the view that there is & constitutional
right to present the insanity defense. But see Powell v, Texas, 392
U.S. 514 (1968). C£. Robinson v. California, 370 U.S. 660 {1962).

See McKeiver v. Pennsylvania 403U5528(1971). which was decided
after this section of the report was completed.
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The other objection tec allowing the insanity defense to be raised
in juvenile court is that the defense is both cumbersome and time-con-

suming. Experience in juvenile court with the insanity defense however,

" indicates that in the relatively small number of cases where it is

ppropriate, it can be utilized with less difficulty than expected, parti-

the court, and the defense are working together to
168/
use the defense as a means to rehabilitate the child.

cularly if the state,

Since experience with the insanity defense in juvenile court is
limited, the survey asked the attorneys what would be the legal and prac-

tical consequences of the application of both incompetency and the insanity

169/
defense to juvenile court proceedings. Responses of 25 attorneys
indicated it would mak: little or no difference, but 15 other responses

stated that there would be a procedural or substantive difference. Six

responses of attorneys which emphasized the negative aspects of pleading

the insa: ity defense, were mainly concerned zbout length of confinement

after such a plea. But 15 responses reflected the view that these con-

cepts would open up treatment possibilities and broader rehabilitation

170/

alternatives.

168/
Juvenile Causes of Montgomery County, filed july 6, 1970}.
169 Attorney's Survey, supra note 29, Table XXIV of Appendix B.
170/ 1d.
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has to be applied to a child.

more than one category.

le1l

< _ The Insanity Defense Standard
The seemingly endless discussions over the insanity defense standard
iﬁ ad@lt criminal courts certainly do ﬁot have to be repeated in juvenile
coufc, b@t it is hoped that there will be recognition that the standard

In answering the specific question on the

'competency and insanity defente standard to be applied in juvenile éourt,

171/
47 attorneys, or 64 percent, thought the standard should be-the same.

Twenty-five attorneys, or 34 percent, thought that the incompetency and
insanity defense standard should be different. There were a total of 38
responses on how the standard should differ although some attorneys did

not explain the difference and other attorneys answers are reflected in

These varying responses reflected a desire for

"a broader, more inclusive standard which could take into consideration

among others such factors as maturity, age and the treatment responsi-
bility of the juvenile court. Whatever standard is used, any insanity
test should and would be approached in the juvenile court in the spirit

of trying to help a child with a mental disorder and not from an adversary

point-of-view.

171/ Attorney's Survey, supra note 29, Table XXV of Appendix B.

R T m——

A g e ke 5 5 6 ¥ il b

e i

e T e

A

rastiag

T

A 8 TR e

[Ty



T P A S NI e WA TR KA TP AR N IO A T AN O SR e T R S TR SR T LT R TR T e et ey

‘i,_
¥

£
A F P S e . e e e L b b - i P v..,_m}i

4

182

[

P

The insanity defense standard most often employed is the famous

am i s

" M'HNaghten test which reads as follows:

Lo b g Ay et

To establish a defense on the ground of insanity,
it must be clearly proved that, at the time of the H
committing of the act, the party accused was labouring g
under such a defect of reason, from disease of the .;
mind, as not to know the natuvre and quality of the act
he was doing; or, if he did know %%A/that l.e did not

know he was doing what was wrong.=‘%

T

bpe e e o e

N

This rule, better known as the right-wrong test, was used in H. C. and

PR

Winburn. 1In H. C. the court held that". . . a juvenile who has been

o e b b s S o

adjudicated delinquent based upon an anti-social act committed while

173/

insane under the M'Naghten rule cannot be subjected to penal sanctions." E;
And in Winburn the psychiatric testimony was framed in M'Naghten language”
% . . whether the boy had the capacity to distinguish between right and i

174/

wrong. . ."

DYSINCHTR SR

The right-wr~»g standard is "an extremely inept tool for measuring H

.75/
the mental abnormalities with which the juvenile cburt should be concernesd!

HNRUHN

172/ M'Naghten's Case, 10 clark & F. 200, 210; 8 Eng. Rep. 718, 722
(1L943).
173/ 1In re State in Interest of H. C., 106 N.J. Super. 583, 596, 256 A.2d i

322, 329 (1969).

i
-

. 0

174/ Winburn v. State, 32 wWis. 2d 152, 156, 145 N.W.2d 178, 179 (1965). i

175/ Fox, supra note 9, at 680. }i
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Certainly a technically applied right-wrong insanity defense does not
result in adequate consideration for children.

In re Turner, a 15-1/2

year old boy was charged with intentionally causing the deaths of his

mother and maternal grandmother and pleaded the insanity defense. The

test of insanity in New York State is a variation of M'Naghten. The ;

court denied the defense as followss:

The psychiatrist for the respondent.’. . diagnosed him

as suffering from a psychopathic personality condition
which resulted in a psychotic episode causing the deaths
by shooting. Such condition has been held not to immurize
a person from criminal responsgibility under former section
1120 of the Penal Law., (People v. Wood, 12 N.Y.2d 69, 236
N.Y.S5.2d 44, 187 N.E.2d 116). The psychiatrist further
claimed that at the time respondent lacked substantial i
capacity to understand the nature of the acts or that they '
were wrong, averring that while respondent pulled the trigger
and realized what he had done, he did not understand the
significance of the acts. The psychiatrist called by the
petitioner testified conversely that respondent did have
substantial capacity to know and appreciate what he was
doing, and that it was wrong; that in his cpinion respondent
was not suffering from a psychopathic personality, although
he had certain psychopathic traits which might be the fore-
runner in the future for a definite diagnosis of psycho-
pathic personality, or are traits commonly seen in a pre-
psychotic personality, which has not reached its full bloom,
or a conduct disorder with psychopathic traits which may

lead to a psychopathic personality, or a conduct disorder
which respondent may just outgrow. Both gs%chiatrists

found respondent not to be psychotic. . ,_Z_/

. h v Y AR L e+ 4
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In re Turner, 56 Misc.2d 638, 645-46, 289 N.Y.S. 24 652, 659-60
(Fam. ct. 1968). Cf. Silverstein, Psychology, Mental Illness, and
the Law, 60 W. va. L. Rev. 133, 160-~-162 (1358). In this case, a
boy of 14 presented insanity as his defense and was sent to the
state hospital for psychological and psychiatric examination. ‘The
psychiatric report stated in part that the boy was a constitutionally .
defective immature identical twin who was insane before, during and
after the commission of the confessed criminal act. At the trial, .
this state psychiatric report was introduced for the defense, while
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The Turner case emphasizes the inadeqﬁacy of an insanity defense
- based on a battle of psychiatrists and a fight over a child's mental
.,jﬂ; condition.

The - inadeguacy of M'Naghten as interpreted by some authorities is
T demonstrated4by the V. L. T. case where the judges and attorneys were
s o in agreement that the child was able to distinguish right from wrong in

i ' the M'Naghten sense, and, therefore, could not have successfully raised

L 177/
_%“a; the insanity defense if the M'Naghten test had been applied to the case.
,% . V. L. T. had a successful insanity defense under the following
'Q§VA _ Maryland law:

A defendant is not responsible for criminal conduct

and shall be found insane at the time of the commission

. of the alleged crime if, at the time of such conduct as

S a result of mental disorder, he lacks substantial capa-
T city either to appreciate the. criminality of his conduct
e or to conform his conduct to the requirements of law. As
used in this section, the terms ‘mental disorder' do not

e ‘ include an abnormality manifestef7871y by repeatsd criminal
e _ or otherwise antisgcial conduct.——

This rule, which is essentially the A. L. I. rule, in speaking of lack

~,f}( of ability to control conduct, has greater meaning for children because
. ;

; {\

A

’%3' . the prosecution presented strong testimony by a psychiatrist that
e the defendant was sane and his behavior stemmed from character

R defect rather than psychosis. Instructions based on M'Naghten
were given to the jury who convicted the defendant of first degree
N ’ , murder and sentenced him to the penitentiary.

177/ Interview with Judges Moore and Tracey, in Rockville, Maryland,
March 26, 1971. Interviey_with Roger W. Titus, attorney, in
" Rockville, Maryland, March 29, 1971.

e ,
S 178/ Ann. Code Md. Art. 59, §25 (a) (Cum. Supp. 1970).
Ve, 179/ The American Law Institute's Model Penal Code standard is as fol-
‘\‘ e ‘ - ’
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. 180/
ability to conform conduct to standards is necessarily a2 problem.

R

Another insanity standard is the Durham or "product" rule, which

was first enounced in bDurham v. United States, a 1954 District of

Columbia decision. "The rule. . . is simply that an accused is not

criminally responsible if his unlawful act was the product of mental
181/

disease or mental defect. While the Durham test has not been applied

in any reported juvenile case, its use would allow an insanity defense

o vuv—

in more cases involving mental illness than would M'Naghten nevertheless

182/

problems remain on the meaning of this insanity test.

i

A broad insanity

cmbras v

lowss

(1) A person is not responsible for criminal conduct if at
the time of such conduct as a result of mental disease or defect
he lacks substantial capacity either to appreciate the criminality
[wrongfulness] of his conduct or conform his conduct to the
requirements of law.

P

Lo

[R——,

(2) As used in this Article, the terms 'mental disease or
defect' do nect include an abaormality manifested only by repeated
¢riminal or otherwise antisocial conduct. Mc3el Penal Code §4.01

(Proposed Official Draft, May 4, 1962). b §
180 British Repért, supra note 116, at 40. ;
181/ Durham v. United States, 214 F.2d 862, 874-875 (D.C. Cir. 1954).
182/ See McDonald v. United States, 312 F.2d 847 (D.C. Cir. 1962) where

the court attempted to clarify Durham by saying that, for the
purpose of the insanity defense, the jury should be instructed
that "a mental disease or defect includes any abnormal condition
of the mind which substantially impairs behavior controls." Id.
at 851. See also Washington v. United States, 390 F.2d 444 (D.C.
Cir. 1967); Goldstein, supra note 144, at 212-13.
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defense is tempting once there are facilities to cope with those who . Whern insanity defense ig raised in a juvenile proceeding, one must
. consider both the child’s 114 isti i i
IR plead the insanity defense successfully, and providing indeterminate * cht ability to distinguish right from wrong, and
\ commitment is not involved which is less of a problem with a juvenile his ability to ccentrol his conduct in accordancg with this knowledge.
SN N : When this limited capacit £ i i i i ig—
‘w}“f, because juvenile court jurisdiction only continues until the age of 21. © * pacity of a child is further impaired by mental dis
,{ ; the: faste of whathes &' child should be entitled ko the ihsanity order, the child should clearly have a chance to demonstrate hig lack
e of legal culpability through the-i ; 5
QORI defense is really one of whether he should be blamed for what he could : g P o ough the-insanity defense.

1?' not help Soing, As was Stated in Durhams % ’ -' ‘“Pr" The insanity defense is an answer for only a small proportion of
L our collective conscience does not allow punishment T AT the mentally ill children who appear before the court, but it opens up
KR L - . SR .

;“f?ﬂ‘ ‘ where it cannot impose blame. . . : A a treatment possihility for a mentally disordered child combined with
S I ' c et T
e, Legal and moral traditions nf the western world R 4 e iy ; o ;
ZUhE ) requige that those who of th;i:Lown free will and : ;'5 4 ' ’{;; the bsnﬁtlt of not being adjudicated delinquent.
'-?. with evil intent {sometimes called mens rea) commit . | { Conclusion
ol acts which violate the law shall be criminally respon- ! —_—
' ible for those acts. Our traditions also reguire . . . . o
ihat where such acts stem f;om and are the prgduct of For the youth of today, the juvenile court is the criminal court
mental disease or defect. . . blame shall not attach P : . . .
. . e L 3 - of their world. The losgs of liberty to the juvenile is punishment
and hence there will not be criminal liability. i 185/
LI 2 . : :

Why should 'a child who is blameless be held to a higher standard of whether we call it that or not. The criminal sanction, loss of
accountab.lity than an adult? Because the liability of a child in juve- liperty, should biBZirely used, that is, used only when one hus been
nile court in is reality based on blame, it would seem only fair and ;!‘: found blameworthy. Not all those who committed wrongful acts are

' I
just that he have the opportunity to demenstrate his lack of blameworthi- blameworthy, whether they be adult or child.
14/
ness.,
‘5 T t { x‘f ' But cf. Fox, supra note 127, a% 220-21, which points out that
; R S juvenile courts have not used mental illness to relieve a child
183/ Durham v. United States 214 F.2d 862, 876 (D.C. Cir. 1954). bl T T “ . of responsibility and that he expects that will continue to be the
o P S, case.,
184 Fox, supra note 9, at 682-84. The author favors the creation of §§

a new petition for the child who is abnormally immature or abnormally
mentally ill because the child with these conditions should not be :
condemned first. ;

. 185/ See In re Gault, 387 U.S. 1 (1967).

packer, Mens Rea and the Supreme Court, 1962 Sup. Ct. Rev. 107, 1l47.
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imi i slacing him in
‘ " " the individual child of criminal tendencies by F
to "cure
Moral blawe became an issue in juvenile court when the violation

ad nvifonment. The early simplistic notions were replaced ov§r time
of municipal and state statutes was made one of the bases of juvenile a good e —— e e e e s
court jurisdiction. It is no answer to say that the insanity defense by more soiOVided e b - o
or the infancy defense does not belong in the juvenile court because lopments P

: . i uld be treated.
to treatment. Whatever delinguency was, it €0
. - a gate tO .
these ideas arose when the law was punitive and the juvenile court really
187/
is not concerned with guilt,

ecause t’tle St'_|(§n\a of bejn:r 3. . . g 2 s . .
= g Lo } l rLaea “.]Ve"
.
4 JudlC3Led l)o]lbts are ]nc]"ﬂasnn abclli‘ the re ]ab] ]tat]we d l fcr the

delinguent is almost as great as the stigma attached to being found

PPN

LGS, n 1-
l on-~ d - f 'h

demnation or bhlame.

C reha 33_]:Lta{_e an uvemles AlsoO the :ehabili tati ve i deal has been
i i y j i .
riminal respons Bhil 1 -
i C and the use o
in the d i T.'aCtiCO hy the use Of indetermlnate sentcnces / f
debase :’.rl p. 3
. . e . . * e 318/ «neas ha., (o] be see . ~

i 3 the juvenile.
N herapeutic language to justify custodial care for J
L thera
context of the rehabilitative ideal for the juvenile court which seemed

- g
rs o e Qour 3

\

T

i o the needed intent
| | ho does not have the mental capacity to form
| ‘ trial, or W
that social reform would eliminate the causes of crime and in the ability

;
/—'("KT
- .

: ; insanity defenses
hild who could take advantage of the infancy or inS y
i N he chl
L or & : help should not be
: { A s1p the most. That help
; 3 . bably needs help
it is the child who pro

187/ See Williams, The Criminal Responsibility of Children, 1954 Crim. ] {

L. Rev. 493, 434, The author said that the common law presumption 3 . . 276-78

was obsolete in the case of juveniles because it was "bound up with 4 | 188, at 229, crime, Law and Society at *

retributive punishment and the mystical theory of moral responsi- 3 \ 189/ Allen, supra note ’

bility." Id. at 4%4. , ? y
88/

e
-

Allen, Criminal Justice, Legal Values and the Rehabilitative Ideal,
50 J,. Crim. L. 226, 226-27 (1959),

in Crime, Law and Society 271~73
(A. Goldstein & J. Goldstein 'ed 1971}.
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provided within the juvenile correctional process. Unfortunately all
too many juveniles who are sick, unwanted at home, or merely have no
place to go are sent to juvenile correctional institutions. There is
a need to develop a comprehensive system of rehabilitation for young
people in trouble, but it should be a first principle that the correctisn-
al system should not be used for any child who has not been adjudicated
delinguent and such adjudication should apply.only to children who have
committed an act which would be a crime if committed by an adulk.

If all these juveniles are going to be treated anyhow, even if re-
habilitation has failed, and the only guestion is how, it is tempting to

190/

suggest that responsibility should neot be the issue in juvenile court,
It is harder and harder tb assess the individual blame of a particular
juverile in cur society. Up to the present time the whoie emphasis in
looking at the juvenile court nhas been on procedural regularity, but there
are also questions of fairress in the substantive law to be applied¢. The
denial of the right of children to question this blameworthiness egther
because of immatuyity or mental illness has no basis except the fact

191/

that they are children. There is no justification to hold children to

190/ See Cameron. Did He Do It? If so, How Shall He Be Managed ? 29
Fed. Prob. 3 (1965); Wooton, Book Review: The Insanity Defense,
by A.S. Goldstein, 77 Yale L.J. 1019, 1028-32 (1968).

19)./ See Fox, supra note 127, at 222-24.
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a higher level of eriminal responsibility than adults.

The false promise of treatment has swept a vast number of juveniles
past the adjudicatory phase and straight to correctional institutions.
Rather than helping the child, it is now demonstrable that being labelled
a "delinguent" is more likely than any other factor to confirm that the

192/

juvenile will continue to be delinquent. It is not that the rehabi-.
litative ideal has to be given up entirely, but everything the court does

cannot be justified in its name. If parens patriae means anything today,

it must mean that a child with mental and emotional discrders or limited
193/

mental capakility should not ke adjudicated delinguent.

The meaning of competency to stand trial, the infancy defense, mens
rea, and the insanity defense are difficult to apg.y to a child who is
in the process of development, but these concepts can be given meaning if
the goal is to remove juveniles without the required mental capabilities
from the juvenile correctional proccss. "The fact that a chilé knows
right from wrong does not means that we should regard it as a personal

194/
responsibility eguivalent to similar knowledge in an adult,” and this
knowledge and the power and the desire to choose right are matters cof

development, and do not necessarily appear in a child at the same time.

192/ Wheeler, Cottrell and Romasco, Juvenile Delincuency Its Prevention
- and Control, Task Force Report: Juvenile Delinguency and Youth
Crime 409, 417, 418 (1967), in which the harm of labelling a juve-
nile delinguent is discussed.

193/  See Fox, supra note 9, ai 680.

194/ =British Report, supra note 116, at 31.
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i In the search for the meaning cf responsibility for delinguent acts
in the juvenile court, the behav:ioral sciences will continue to give us

| 195/
i relevant data on how to consider the age and understanding of a child.

4

Considering these special factors of childhood and the age, exXperience

and understanding of the child, each concept should he administered by

the court giving ths benefit of the doubt tc the child.

e

This is.,a period rf transition in the juvenile court. In the future,
i juvenile courts may improve their methods of dealing with mentally dis-

ordered and emotionally disturbed children. This may well depend on the

development of a wide variety of alternatives for the disturbed delinguent

.

L before reference to court and within both the mental health and correc-

196/

tional processes. If the juvenile justice system actually implements

these possibilities, then the need for increased recognition of competency,
infancy, and capability to form intent and insanity may disappear. |
Contrariwise, the juvenile court could move towards becoming a juniox
criminal court with emphasis on rights and a limitation of its juris-
diction to conduct which would be a crime if committed by an adult. Then,

the juvenile court would be dealing with more and more serious deling-

e e i o e e 8 o 8 S S NS w

oS

ent acts and it would be important to define the meaning of delinguency

responsibility in a juvenile court.

) Tapp. supra note 122,
196/ See Cameron, supra note 190.
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Even if there are better resources available to the juvenile court,

e, ® )
it remains the job of the juvenile court to select which treatment route
or system a particular child will enter. It is interesting in this con-
.
“ : nection that California. which is supposed to have an effective variety
of treatment alternatives, is the one state where competency to stand
197/ 198/
trial, the insanity defense, and the common law presumption of in-
199/
fancy have peen recognized, For the foreseeable future, the juvenile
court has an obligation to look at the mental and emotional capabilities
of the child before it and apply these legal tools for assessing these
, ' 200/
capabilities to meve this kind of child out of the juvenile correctional
process.
197/ See In re M.G.S., 267 Cal. Bpp. 2d 329, 336, 72 Cal. Rptr. 808-812
{ct. App. 1968}.
198/ 1d. at 336, 72 cal. Rptr. at 8l1l.
199/ 8ee In re Gladys R., 1 cal. 34 855, 862, 464 P.2d4 127, 132-33,
; 83 Cal. Rptr. 671, 676-77 (1970).
j 200/  The california Supreme Court in In re Gladys R. summed up the need
as followt:
It would be particularly undesirable for a juvenile
court, arbitrarily, without analysis of the child's
appreciation of the 'wrongfulness' of her conduct, to
' hold this emotionally disturbed child of 12 years
' : K guilty of criminal conduct. To reach that result we
ey ; would, in our Jjudgment, be compelled to misread the
’ Lo pertinent statutes, to disregard even our presently
§ inadequate knowledge of psychology, and to retreat to
" [ an approach which pre-dates the early common law.
w [ Id. at 869, 464 P.2d at 138, 83 Cal. Rptr. at 682.
¢ L S hisiandhon i 2 AN R e L T A 3 Edr T3 AR o b A A iR Ty 4 A S 5y e R 7 o s b

cl,z.

st



2
i AN ! e R e B
. H N -
, '
/ o~ L . .
LA J . " . - "
s o T . P . . " ..
/ . . ) . - A
M s . .
- " e R T T o " ” - o <
’ . E . M T A 2 T 7Y
- ~ 3 ; Fled
. A 3
Ny et AR .
S BT 5 R
o : * i
. ) .
v - } H B
- < ! .
< 3 g N e . R m - -
S~ ¥ S ! U i .
~ B Lo ! 3 2
]
" : ¥ v
e - . .. N u_ i
e JOVRUIRPUIVOUSE. I E . N
o e ’ . Ry : Lo '
3 S, T ’ - 4
5 e e . s, ~— i : :
. Pl Lo [ -~ : b k '
3 e 4o - k H B -
y . : " H .
¢ ot i ) *
. H e
v \ HE S K
P H .
i L '
1 P N K
.. - 3 i .
. ; - ;
D T | . Lo - P E i
B e e Nt : ..
. B . M .‘\
Y B M
ya Bmaancy 5 i 3
B NN 3y
\\ b A . . e : H \
H .o N - B »
.t i e . N e e « “ . o
. %4 > \4,.\ L e e ’ - ~ o T e b4
LLA\ . LT ——— . =
- N - o . PR ] o
. . T e i ¥ i
; Py - ™ [ =
L. ~ N S O . 1 - pie T
(ST 2 Y H Yot P =N .
e = et i = -~ e : 1 i P . E Y .
4 : : . e N i Lot b 1 -,
AR S— T S L i : M Pt [ : 3 3 i
W, R — A \uM . i - \ J { et i £
o ¥ m
B . « e g
B H i A; vl ,m w 7 5
/ - 3 -, e, i P ¥ 2 L
- fae RN [ m H N
. ey f 1 ..
% . E .
! > i i3 - 2 Y
3 T ; B
¥ he Y “
f et
g S A_ 5 8
. .\Ts..\ v e ae 3 .-
. ~ v o P
i " \..\5\\V¢4y - f"fn[ ¥
* g e b
s z : ol fd.i/ X -
“ H M + - - 2 N 2 .
k. i F . : \\ N 3
L Lo P e e T H .
3 e LIRS
- ) rir e et v ;
v 3 ¢
e v 2 S s & P
9 A S~
- “ . N -
hv oy & -
& ; .
i -
> — 3
8 « s . 3
: et e ——
L ;
3
\
Es
3
’
e " p
N ~ .« . - A3
- . . — \ - ..
. R o . AT [ S
: - - —~— 3 - ~
- - . . . T L K T,
[ T ¢ s = .
L2 ey <. By 5 L
. - ~ I - -~ . - . . . - ~ -
& . - S 4 .3 .
ke - ey : -~ > P . "
g . ' -,






