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Significant Findings 

1. The Child Guidance Clinic model of referral for diagnosis of alleged 
delinquents \Vho may be emotionally disturbed, studied in the District of 
Columbia Juvenile Court in 1969, does not provide effective screening nor 
does thi.s process I:leet the speC'ial needs of the juvenile because: (a) there 

, is a \Vide variability and informality in detection of emotional distur­
bance by probation officers who initiate most referrals: (b) the bulle of 
the questions asked of tho clinic are diagnostic and general and probt'ltion 
officers indicate that they do not I<no", how to frame questions to obtain 
more comprehensive answers; (c) the clinic reports usually give rou~ine 
answers to these routine questions in written form and contain recom-

. mendations which often can (t be implement,cd. 

2. A complete psychological evaluation of a sample of proba ti.:mers com­
parable in age, sox, and type of offense to the Juvenile Court of the 
District of columbia caseload of. probationers not referred to the Clinic 
revealed evidence of severe retardation, brain damage, critical identity 
problems and numerous other indices of emotional disturbance. This evi-

'dence, as well as the deficient screening, suggest that at least 50% of 
the youngsters who come before the juvenile court are emotionally dis­
turbed, and that in 20-25% of that group the disturbance is of severe 
proportions. 

3. Juveniles courts are identifying children who are blameworthy so con­
cepts from the criminal law such as compe;:ency to stand trial and the 
insanity defense should be used to remove juveniles \vithout the requirr:d 
mental or emotional capabilities from the juvenile correctjonal process 

4. Emotionally disturb0d juveniles need and are entitled to counsel from 
the moment they are taken in'to custody until the juvenile court ceases 
to have jurisdiction. 

5. In accordance \Vith the juvenile justice system's responsibility to 
develop a comprehensive system to refer out the severely distur.bed juve­
nile and to pTovide ther.apeutic rehabilitation for the large numbers of 
emotionally disturbed juveniles retained within the system, a model is 
recommended based on the creation of a policy-making, teaching and research 
clinic available for consultation at all critical points in a juvenile 
proceeding and a reorganized probation department vlhich screens for emo- 1-' 
tional disturbance at intake, classifies each juvenile for an individ- ' 
ualized disposition and matches the delinquent with a probation officer 
who indicates a potential for working with this type of delinquent. 
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ABSTRACT 

This report examined the effectiveness of the juvenile court's 
system for detecting and its legal philosophy for handling allegedly 
delinquent juveniles who may be emotionally disturbed. Studies of the 
May-December 1969 referrals to the Child Guidance Clinic of the District 
of Columbia Juvenile Court, an analysis of a sample of children not 
referred, and intervi~ws with D.C. and other probation officers reveal: 
1) there is no clear understanding of emotional disturbance or consistant 
program for its detection within the court; 2) most questions asked of 
the clinic are diagnostic and general and produce stereotyped and unim­
plementable reports; 3) the referral process does not detect much severe 
emotional disorder and organic pathology in the juvenile court population. 

A reexamination of the parens patriae philosophy of the juvenile 
court in the light of constitutior.al requirements indicates that incom­
petency to stand trial and the infancy and insanity defenses can be used 
to avoid delinquency adjudication for juveniles of limited mental or 
emotional capacity. A survey of attorneys for such children reveals their 
acceptance of the utilization of incompetency and insanity but few at'tor'~ 

neys see their role in early referral out of the ~~steR of emotionally 
disturbE':d juveniles or development arrl follow-up of treatment plans for 
juvenilas within the system. tVhen treatment is not forthcoming, the con­
stitution, statutes and case law entitle the juvenile to a right to treat­
ment • 

A model, implementing the juveb.le court's responsibility to refer 
out and to rehabi.litate the emotionally disturbed, is recommended provic'.­
ing for screening for emotional disturbance at intake, classification for 
individuali~cd dispositions and matching of each delinquent with his pro­
bation officer. The clinic would emerge as a policy-making, supervising, 
teaching, research ~nd evaluation unit available for consultation in 
juvenile proceedings. 

\ 
iI', " 

, \ " \'", " 

,. I ...... 

. J' '\ \ • ,... -,i-'" \ ., , " ,/, ~ , 
.. ~;' i 
./ l' 

- " 
, 

.",' \, /- . 
:' 

'j' • 

\ ... 
.\ ' 
--:-:/ ..... -... 
. ~: ..... : .. ;. 
~ ',' 

IV. 

V. 

VI. 

VII. 

VIII. 

x, 

XI. 

XJ;I, 

A Psychological Portrait: An Independent study 
of Juvenile Probationers not previously 
tested for Emotional Dist~rrbance 

A Model: A System for Screening and Rehabilitation 

Mental Capacity of the Child Before the 
Juven~l~ Coul~t 

The Role of the Attorney for ... 'l-te Emotionally 
Distu17bed Delinquent 

J?sychiatric Examinations: The Legal Considerations 

The Juvenile Right To 'rreatment 

The Original Parens Patriae concept and th~ 
Emotionally Disturbed Juvenile 

The History of Psychiatric Services for Juvenile 
Courts 

Sununary. Conclusions and Reconunendations 

.. ' , , 

81 

99 

117 

194 

258 

303 

343 

366 

405 

", 
..... ·:t " "',' .'\ 1·, . , ,',' \\ ! ' \' ,," J.., 

\' ,I 

/ " 

;. 

J 



~, 

," 

" 
, ' 

1:",; 

....... ~ I 

,Ir 

" .. j ..... 
I. 1,1 

--:: 
" . 

.~ L 
t,. l,+ ' 

; '.+',' 
... \.' , '! 

TABLE OF CONTENTS 

Appendix A -- 10 

2. 

3. 

4. 

Appendi;{ B -- 1. 

2. 

Appendix C --

Appendix D --

Referral to Guidance Clinic 

Data Collection Sheet 

Questionnaire for· 
Probation Officers 

Response categories for 
Questionnaire for 
Probation Officers 

Questionnaire for Attorneys 

Summary Tables for 
Questionnaire for Attorneys 

project Reports and Publications 

Bibliography 

SUPPLE!I"lEI:lT 

Trarscript of Conference on 

THE RIGHT TO TREATlvlEN'r and THE RIGHT TREATJ).1.ENT 

Page 

438 

439 

. 440 

447 

458 

470 

501 

502 

Following 
Page 512 

c, 

. " ...... ~.:. ~ 

.,. 
'. 

, \ 

. ' 

..... 

/ 

.. 

'If 

....... 

..-
" 

,; . , 
:,", . 

....• ~ . 

t .~. 

. " 

" . 
:;:' .. '~ 

, 
'. 

I, 
I 

'\ 

oJ 

1 1 . ! 

" j' 
- i 

i~ : i 

Ii 

'. 
\ , . \ \ 

t .... , : 
" I I ~ .. 

PREFACE 

This project on the detection and processing by juvenile courts, 
particularly that of the District of Columbia, of allegedly delinquent 
juveniles who are also emotionally disturbed was supported by a five­
year programmatic grant from the Division of Child Welfare Research and 
Demonstrations Grants Program of the Department of Health, Education, 
and Welfare. 

This final report is the work of the last two year phase of the 
grant, conducted under the auspices of the Research Foundation of the 
Bar Association of the District of Columbia, with the cooperation and 
support of the Inst.itute of Criminal I,a"; and Procedure of Georgetown 
University Lal,l Center. The project staff for this final report was: 

project Director: Professor Samuel Dash* 
project Co-Director: Alice Brandeis Popkin 
Fl~incipal Clinical Investigator: Dr. \qalter Shorr 
Research Attorney: Freda Lippert 
Research Assistant: Jeffrey A. Keiter 
Senior Consultant; He]e.n \\'itmer 
Administrative Assistant: Betsy Barnett 

The Supplement to the report contains a transcript of the conference 
on "The Right to 'I'reatment and the Right 'l'reatrnent" held at Georgetown 
University, Washington, DuC., April 30, 1971. This conference was also 
funded under this grant and proviuad an opportunity to present papers on 
related topics and to discuss the conclusions of this project with 
selected professionals involved in juvenile court work • 

During ti1e first three years of the grant the project was under the 
supervi~ion of tr.e Committee on Laws Pertaining to Mental Disorders of 
tl1e Judicial Conference of the District of Columbia Circuit. The work 
of the project during this period formed the basis of reports and 
recommendationa of the Committee to the Judicial Conference at its 
annual meetings. These reports and r8commendations, which were approved 
by the JUdicial Conferp.nce, have previously been submitted to the 
Depar(~ent of Health, Education and Welfare and are listed in Appen-
dix C. The staff of the Committee on Laws Pertaining to Mental Disorders 
which worked on the project dur:ing this initial period included: 

* Director, Institute of C:ciminal La,,' and procedure, Georgetown 
Universi·ty T.Ja'oJ Center. 
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. We are also indebted for the initial leadersh' ' b th J d' . ..p g1.ven to the proje .. :': 
y e u ~c~al Conference Corrunittee on Laws Pertaining to Ment 1 D' 

orders especially the Chairman, Francis M 'Shea and the Ch' a 1.S-
Subcorruni tte th h' • .. . a1.rman of the eon e c 1.1dren's project, .Judge Charles Fahy. In'addition 
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we are qratefuL to the staff and Board of Trustees of the Research 
Foundat5.on of the District of columbia Bar Association for their encour­
agement and assistance in administering the fiscal requirements of the 

grant. 

We want to extend our thanks for all the help and assistance we 
received from th~ Juvenile Cout"t of the District of Columbia (now the 
Juvenile Branch of the Family Division of the superior Court of the 
District of columbia). We want to express our appreciation to the entire 
staff of the Child Guidance Clinic and the Social Servi.ces Division, 
and also to the many others in this court and other juvenile courts 

who made this report possible. 
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1. INTRODUCTION 
The t1:eory of the juvenile court' th? c emotional distl"rbance is • 

The processing by juvenile courts, particularly that of the District handled at disposition has hampered the recognition of the responsibility 

of Columbia, of allegedly delinquent juveniles who are also emotionally of the court to refer emotiDnally disturbed juveniles for treatment out 

disturbed has been the focus of a series of different studies by this of the systp.m at the earliest possible moment or to provide treatment 

research proj~ct. within the system. In reality, an individualized treatment plan for an 

It is not surprising that the generally recognized failure of the emotionally d:Lsturbed juv.:mile is rarely made at disposition or follO\ved-

" 
juvenile system to rehabilitate delinquent youth ;,5 true also of these 

youth • .... ho 2:':09 in addition emotionally disturbed. 1~e increasing inc i-

dence of mental disordGZ:s manifested by youth in ~'eneral as ~ilell as the 

heightened level of juvenile crime have. overtaxed the limited resources 

up to completion. J 

1 , .. 

1 

. ' 

! 

Juvenile courts have assumed tha t they possess an effective method 

of detecting mental illness. By and large, juvenile courts use the child 

guidance model of referral for diagncsis and have established liaisons 

of the juvenile court. 

The failure of the juvenile court's treatment of emotionally dis-

turbed delinquents reflects two basic difficultie~;: The first'is the 

juvenile court's lngal view of emotional disorder, and the second is the 

sys tem utilized by the court for scrf;ening the emotionally disturbed. 

The theory behind the juvenile court's handling of the mental dis-

order of a child is tha this ment.al condition is just one more factor to 

; 

1 

I 
1-
'I 
j 
1 

with mental health spbcialists. 'I'he time const;ming dnd expensive process , 
of referral is not an effective screening process. It does 110t detect 

mentally ill ju'reniles nor does it provide recomrnenda tions which can be 

uti'lized. 

This project conducted a series of studies initiated in 1969 wtich 

explore the referral for recommenda lions of the Child Guidance Clinic of 

the then District of columbia Juvenile Court. The first three studies 

.. be considered in working out the individualized treatment of a delin-

quent at disposition. The concept of th~ juvenile court was that a child 

v/ho broke the law should be dealt with not; as a criminal but under the 

parens patriae power of the state, as a child \vho needed care, education, 

.1 

1 

are dealt with in Chapter II which concerns the Child Guidance Clin~c. 

The first study dealt with the referral source. Questions about emotional 

disturbance ar.e most likely to be raised by the social work staff and 

direcled to the Child Guidance Clinic, in the form of a clinical rl~ferral. ... 

ana protection. Under this rehabilitative theory, there was no need for ~ 
~ 

All of the referrals received by the Child Guidance Clinic of the juve-

a special refe~ence I 1 the mentally ill child. 
nile court for the latter half of :969 were reviewed. This analysis 

allowed us to discern what percentage of th~ total social service stafi 
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utilized the Clinic services, as ",ell as the kinds of probationer behavior 

which prompte'~i their conce~n. 

The. second study relating to Child Gl1idance dealt with the questions 

raised by the social service staff at the tL~e of referral to the Child 

Guidance Clinic. 'rhe focus of this study was to determine the kinds of 

psychological consulta';ion probation officers sought in their "lOrk ",ith 

clients; and what were they trying to find oute 

In the third phase of the work on the Child Guidance Clinic, all of 

the psychological reports and the accompanying test data for the 253 

youngsters :::e~err,ad in the preceding probation study:t.,ere revie,.,ed in 

detail. Thus, the study attempted to maJ~e a decision about the respon-

si veness of the psychological repo.rt. Furtherr,;..>re \-le sought to determine 1 

I whether this team of mental health specialists attempted to assist tl!e 
! 
I 

~ 

I 
probation officer articulate his questiovs more clearlyo 

A fourth study reported on i.LChapter IlIon the Probation Division 

examined the probation officers, by personal intervie\vs, in three major 

cities in depth. The focus of the intervie\v was r.o assess (1) their 

level of experience, (2) I the degree to which they seemed able to determine i 

clues or signs of mental illness in their probationers, and (3) what 

additional skills or training the probation officers felt would enhance 

their role-•. 

f 

I 
I 

I 
! 

orhe fifth study, reported on in Chapter IV as A Psychological Portra,~ l:.: 
i 

examined a group of probationers whose age, sex, and offense were charac-

teristic of the juvenile court population, but '"ho ,,,ere not referred for 

I 

! 
! 

• 

.; 

: 
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.. 
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evaluation to the Child Guidance Clinic. Our purpose was to determine 

if their psychological protocols reflected evidence of emotional dis-

turbance which \vas neglected during the probation process. The results 

of all these studies suggest that unless a delinquen-t: manifests severely 

disturbed pathology, he will find himself part of the court's caseload. 

Chapter V presents a model for screening and rehabilitation which 

will help the juvenile court to meet its responsibility to detect and to 

treat the emotionally disturbed delinquent. 

The project has also ~xamined legal problems raised by the emotion­

aliy'dis'curbed delinquent in. juvenile court. In the first instance, 

concepts which limi-!- the application of the criminal law to mentally ill 

children and could hav8 a place in limiting and defining the jurisdiction 

of the juvenile court were considered. ~~apter VI explains the p0ssible 

uses of such criminal la\oJ ideas as incompetency to stund trial, the ins an-
ity defedse, intent and the infancy defense in creating a fair juvenile 

justice system. 

The attorney's role for the emotionally dLsturbed child from arrest 
, 

to disposition is examined in Chapter VII. A survey for attorneys con-

ducted by this project, adds relevant information to this chapter on ho\'1 

lawyers deal with their emotionally disturbed juvenile clients. 

The lega.l considerations in psychiatric examinations are analysed in 

Chapter VIII. 

The right to treatment as applied to juveniles is discussed in 

Chapter IX. 
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utilized the Clinic services, as well as the kinds of probationer behavior 

which prompted their concernu 

The second study relating to ChiJ.d Guidance dealt with the questions 

raised by the social service staff at the_t~~ of refer~l to the Child 

Guidance Clinic. The focus of this study ,.,as to determine the kinds of 

psychological consultation probatiun officers sought in their work with' 

clients i and \.,ha t were they trying to find out. 

In the third phase of the work on the Child Guidance Clinic, all of 

the psychological reports and the accompanying t\~st data for the 253 

youngsters r,eferrec1 in the preceding probation study were reviewed in. 

detail. 'IlJ:lus, the study attempted to make a decision about the respol1-;-

siveness of the psychologiral report. Furthermore we sought to determine 

whether this team of mental health specialists attempted to assist the 

probation officer articulate his.questions mo~e clearly" 

A fOllrth stady reported on in Chapter IlIon the Probation Di.vision 

examined the probation officers, by personal interviews, in three major 

cities in depth. The focus of the intervie\'l was to assess (I) their 

level of experience, (2 ) the degree to which they seemed able to det:crmin0 

clues or signs of mental illness in their probationers, and (3) what 

additional skills or training the probation officers felt would enhance 

their role", 
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The fifth study, reported on in Chapter IV as A Psychological Portrd,d·. 

examined a group of probationers whos,e age, sex, and offense were charac-

teristic of the juvenile :::ourt population, 'but wh!) ",rere not referred for 
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evaluation to the child Guidance Clinic. Dur purpose was to determine 

if their psychological protocols reflected evidence of emotional dis-

turbance which ,,,as neglected during tbe 'probation process. The results 

of all these studies suggest that unless a delinquent manifests severely 

disturbed pathology, he will find himself part of the court's caseload. 

Chapter V presents a model for screening and rehabilitation which 

will help the juvenile court to meet its responsibility to detect and to 

treat the emotionally disturbed delinquent. 

'rhe project has also examined legal problems raised by the emotion-

ally disturbed delinqnent in juvenile court. In the first instance, 

concepts which limit the application of the criminal la,of ,to mentally ill 

children and could have a place in limiting and defining the jurisdiction 

of the juvenile court were considered. Chapter VI explains the possible 

uses of such criminal law ideas as incompetency to stand trial, the insan-

ity defense, intent and the infancy de-tense in creating a fair juvenile 

justice system. 

The attorney's role for the emotionally. disturbed child from arrest 

to disposition is examined in Chapter VII. A survey for attorneys con-

ducted by this project, adds relevant information to tIlis chapter on how 

lawyers deal with their emotionally disturbed juvenile clients. 

The legal considerations in psychiatric examinations are analysed in 

Chapter VIII. 

The right to treatm~nt as applied to juveniles is diScussed in 

Chapter IX. 
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To provide a proper perspective on hO\1 the present 3uvem.le court 
..... 

system deals with mentally il~ ch,ildren, a brief ~istOlY of how the ori-

ginal juvenile court structure viewed such children is included as Chapter 

X. 

The creation of psychiatrics services for juvenile cqurts and some 

of their history is outlined in Chapter XI. 

Finally some conclusions and recommenda tions growing out of all tl1e 

various phases of our work are drawn together in the Summar.v. Conclusions 

and Recommendations contained in Chapter XII. 

For the purpose of thi~ report we have defined the term "emot:j,onal 

disturbance" in its broadest sense to include all forms of mental illness 

or disability, rangihg from overt psychoses to transient situtional dis-

turbances. The definitions of Amotional disorders for children aDd 

adolescents are less precise as a result of the ongoing personality deve-

lopmen::. and emotional growth "''';1.ich occur during these years. These tIre 

emoti'onal crlt 1S associa ted with various stages of a youth I s development, 

but the. severi ty of these crises allows the clinician to make quali ta th'e 

jud9'm~nt·s , within the br:oad framework of the term, emotional disturbance, 

we are really discussing the particular symptoms which characterize a 

child's adjustment to his environment. Some of the judgments resulting 

in a' lnbel of emotional disturbance have to do with the intensity of these 

symptoms, and include assessment r,f the child's affect as well as his 

behavior. Do the symptoms intrude on a child's functioning? Are they 

productive or destructive? 

, 
/' 

, t. 
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Do the symptoms interfere wi th the ,child IS 
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i 
ability to relate tel other people,? Is he excessively 'I,'ithdra\'ffi, exces- \ 
sively aggressive. (~tc? This report deals with the system for processing 

,.\ 
! i 

and the philosophy for handling the alleged delinquents who may be emo-

tionally disturbed within this definition. 

.. 



, 
I , " 

- . 
: '"1"': ." 
".. . ~ 

:. .' ~ -, \ 
, \. 
..... ... '. 

\ , 
* • '/~ 

/ r, 
I' 

" 

. 
\',; 
'., \, 

',' ". 
'1/'" " 

, . . . . .'';. 

" 

'" 

\ '\~ , , 

.\ . \.,:.,: 
, , , . 

hilt'" 
" ~; 1 \ 

, ; 

" " 

, . 
~ , 
"I~,\ ~ 

\ . 
\ , . 

\ 

- " 

" 

" 

I 

" 

... "'! 
-, .!. ! . 

7 

I ,-' ., 

" .~ . - .. .....:. 

II. THE CHILD GUIn~TCE CL~IC~ 

An Assessment of the Diagnostic Process' 

,I ' / i' 

i'/ " 

The current research sought to explore the functioning of a Juve-

nile Court child Guidance Clinic in considerable detail. The basic 

concern was to assess the effectiveness with which this clinic serves 

the Court and its juvenile population. Several studies, each an 

outgrowth of the major issue, will be reported upon in the ensuing 

pages. The diagnostic mooel upon \lIhich clinics of this type have 

traditionally operated will. he reviewed in its various functions, and 

the juveniles who were served by the Clinic will be described. The 

content of the psychological evaluation performed at the Clinic will 

be reviewed, and some judgments regarding the degree to which these 

evaluations respond to referral questions will be attempted. ~ne 

Clinic'S actual and potential role as a mental health consultant will 

also be discussed. 

A. Development 

The Child GuiCancnClinic of the Juvenile Court under review was 

established in 1942. Its establishment reflected a concern for under-

s tanding the motiva tion for delinquent behavior, and the implici t '~ish 

" 

to rehabilitate the young offender. Precedents for the District of 

Columbia Juvenile Court clinic were 'available in Boston and Chicago.~ 

The major focus of these early court clinics was diagnosis. The data 

obtained as a result of a diagnostic evaluation was perceived as an 
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1/ 
essential factor in treatment. HO".'lever, treatment Eer ~ was 'to be 

undoartaken by oth,ar socia::" agencies. 

'rhe District of Columbia Child Guidance Clinic has grown with the 

court. It began with 1 psychologist. 'rhe current staff consists of 

four psychologists and a clinical aid who serves as receptionist and 

secretary. The Chief Psychologist and one of his staff possess a 

Ph.D. The third staff member is currently engaged in a doctoral pro-

gram. The fourth staff member holds a Master's degree, with additional 

graduate work and clinical training. 

The Clinic is 'housed within the judicial complex, in proximity to 

the courtroom ard probation staff • The offices are private, and 

readily lend themselves to the confidential setting' i'equired for an 

evaluation. 

\1hi1e there have been slight modifica tions in role a s the director-

ship of the Clinic and the Court's judges have varied, the psychological 

or diagnostic evaluation has remuined the major function of the clinic. 

The bulk of tile Clinic U s time and resources are reserved for evalua tio!1s I 

and this is the function attributed to the Clinic by other court personnel. 

1/ 'rhroughout this study, the word "treatment" is used to refer to 
efforts at interventiun intended to improve and cure problem behavior. 
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B. The Referral Process 

9 

..... 
, " 

The Clinic receives referrals via the telephone or by direct 

probation officer contact. All referrals must be accompanied by the 

referral form which is included in Appendix A. 'rhe referral form 

requests demographic data, such as birthdate, sex, school experience, 

offenses, previous testing, etc. There is a large blank area on the 

referral form which provides space for detailed referral quest'ions, 

and an inquiry as to whether a conference is desired in addition to 

a written report. 

In most cases, a social history is submitted as part of the referral. 

The completeness of the social history varies considerably \ .... ith the 

circumstanceI:' at inl~aket the length of time the case has been active, 

and the nature of the youth's offense. There appears to be a greater 

e£f:-rt to obtain more complete social data in waiver cases, homicides, 

a~d other serious charges. Additional factors appear related to the 

skill and orientation of the social service officer preparing the re~orL, 

as well as the frequency with which a case has been transferred from one 

st3ff member to another. 

.Within the current framework of the Court, referrals are maybe made 

by the social work staff at intake or during the COl1rse of probat.ion. .A 

referral may be prompted by the youth's behavior during an interview, the 

nablre of his crime, or factors \vhich emerge from the social history. 

Referrals 'are also gem~rated by the judge, as he hears a case, or by t.'le 

". ~ .. -":\ , 
" t '~" • 
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defense attorney. As probation continues, critical questions "iUch as 

terminating p:c.,:,bation, poor responsiveness, new offenses, or the l~eed 

for additional treatment result in the majority of requests for a psy-

chological evaluation. 

.. 

In 1969, 510 cases were evaluated: in 1970, ,630 cases were evaluated . 

Nevertheless, there is a waiting list. At the time the research was 

initiated, the clinical aide who schedules appoin~1ents reported a uelay 

of three ",eeks. Currently she reports a delay of one month. As a 

result of administrative changes during the past year (1970-1971) which 

made the Juvenile Court part of the Family Division of the Superior 

Court of the District of Columbia, there had been an incrGase in the 

number of referrals to the Clinic. The CJinic does attempt to give 

emergency referrals priority, and, thus, the waiting list has extended 

beyond a month at various points during the course of this research. 

C. The Psychological Evaluatiun 

The circumstances preceding a psychological varies with the indivi-

dual youth • If he is residing at home or in a community based facility, 

he ,,;auld arrive for his appointment much as he would to any similar 

outpatient clinic. Depending on his age, anxiety, and family circum-

stances, he may be accompanied by an adult guardian. At times his 

probation officer may introduce him to the Clinic staff, but this is 

generally not so. If a youth is at a detention facility, supervision :Ls 
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mot'e stringent He is accompanied by a guard, a counselor., or 'bnth !!e may 

be handcuffed if it is felt that he will attempt elopement or escape 

Obviously these special si tua tional variables clearly a.,ffect condi tion5 

of rapport, motivation, anxiety, and the general validity of the psy-

chological evaluation. 

The referrals are assigned to the Child Guidance Clinic staff on a 

rotating basis The eveluation requires approximately two to four hours 

and may be completed in a single session or extend over several sessions 

depending on problems of individual ability, rapport, distractability 

and fatigue, etc 

D. The Test Battery 

In discussions with the four Clinic psychologists during the past 

year, and as a result of an intensive revie", of 253 psychological 

evalua tiol~S complete,l during a si:c month study period, the individual 

psychological tests most frequently ut.ilized in an evaluation are as 

' .. follows: the Wechsler Intelligence Scale for Children, the Rorschach, 

. the Bender-Gestalt, and projective drawings. Various other tests such 

as the Thematic ApP'erceptiorL Test (T.A.T.), some scales of the Minnesota 

Multiphase personality Inventory (l>L!l-LP.I.), a sentence completion test, 

and other visual-motor performance tests are occasionally included in 

th<;> evalua tion 

Suffice it to state briefly that the ~'lechsler intelligence scales 

are used to obtain a measure of general intelligence or I _Q., The 

" . 
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Rorschach test is a complex projective test whose interpretations deal 

with personality function and conflict. Tha Bender-Gestalt is a per­

ceptual-motor test and is utilized to detect signs of brain damage and 

perceptual-motor dysfunctions. The projective dravlings analyze the 

subjects I drawings of people and/or a house and tree, aLld may be used 

to obtain information about body-image, role, and other dimensions 

of emotional expression. The T.A.T. is rooted ~n personality theo~y 

and also attempts to gain insight about peroonality functioning and 

inter-per.sonal expression. The r4.,H.p.I. is a personality inv'entory 

and attempts to highlight personality traits and patterns in order to 

make beha vioral predictions. In the various sentence completion tests 

the examiner seeks to interpret statement!.' or sentences which the subject 

completes, in order to gain insight into ~motion.al feelings.' 

E. Test Interpretation 

It is important to note, even in this brief description of psy­

chological tests, that the degree to which one may generalize or interpret 

the results of the test varies. The variation may reflect the underlying 

validity of the test itself, the accuracy of adminiS'traLion, and the 

adherence to the standardized procedures demanded l~y a particular test, 

whether or not a complete test is administered, and a host of situational 

and subject variables alluded to earlier in this discussion. 

F. Description of ~he Client 

This aspect of the research is aimed at illuminating the behavior 
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of I.;hose youths who received a diagnostic evaluation. The data includes 

demographic material Duch as age and sex, offense, school involvement, 

etc. Some of this information was included along with the referral 

questions. Other material has been obtained fro·'i a revimv of the social 

history available on each cliant. 

All of the cases referred for psychological evaluation to the Child 

Guidance Clinic during the period from May through December of 1969 were 

studied. The case material is on file at the Clinic and contains a 

referral zheet, a social history, the psychological. test dai.:a, and 'vlritten 

psychological report. "~ 

During the period studied, a total of 5,659 new juvenile delinquency 

cases we~ereferred to the juvenile court. 5,074 were male vnd 585 were 

female. A breakdo'vm of these figures according to the categories corn-

prising their specific offenses, as well as their separation according 

to sey: and age is presented in the table below. 

o. 

, . 
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'J'ABLE I. New Juvl';nile Delinquency Case Referrals 
.to Do....£.:....Tuvenile Court for Study Periodt 

Off.ense Categcry 

I. Acts Against 
Persons 

II. Acts Against 
Property 

1110 Acts Against 
Public ,Order 

IV. Truancy 

V. Beyond Control 

VI. Others 

TOTAL 

BOYS SSt 074) 

Under 
16 

826 

1,850 

137 

91 

90 

11 

3,005 

16 & 

Over 

696 

1,053 

269 

3 

33 

15 

2,069 

GIrti.JS (585) 

Under 16 & 

16 Over 

54 ' 32 

102 88 

18 49 

61 1 

134 37 

6 3 

375 210 

TO'l'AL 

1,608 

3,093 

473 

156 

294 

35 

5,659 

*'rhe study occurred during the months of rJia1r thru December '1969. 
The figures cited above were obtained from the Quct:;.'(;~Statistical 
Report published by the Juvenile Court of the District of Columbia for 
this period of time. 

'rhe same period of time depic~~d in the table above is utilized 
~or the statistics throughout this section of the report. The tables 
in this section retain the offense category, the sex and age group. 
Additional percentage breakdmms are included 'vlhen appropriate for 
clarification or comparisonn 
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The figures in Table I represent the pattern of offenses committed 

by the Juvenile Court population during the fiscal periods under revie,v. 

ThEl majority of offenses constitute crimes against property, Category 

II, and are most frequently committed by males below the age of 16. 

Offrmses within the same category (II) committed by males below the 

age of 16 rank second for males as ,'1el1 as for the total lJopulation of 

cases. The largest number of offenses committp.d by females falls with-

in.Category V, Beyond Parental Control, and are committed by girls 

belm'l age 16. Th8 second most frequent female offense are crimes against 

property, by g'irls below ag,; 16. The same offense committed by the 

older: group of girls fo1lo,,:s closely behin.d . 
• 

Inasmuch 2S the bulk of the referrals to the Child Guidance Ciinic 

are youths already placed on probation,. youths placed on probation for 

the above period of time are representEld in Table II. 
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Table II depicts the number of youths who were placed on probation 

during the same fiscal period. The two tables are placed in juxta­

positi:m merely for comparison of movement within the different branches 

of the court system. In most cases those youths represented in Table 

II do not reflect ne,., referrals o These are youths \'1ho generally com­

mitted their offenses several months prior to being placed on probation. 

This phenomenon reflects a case backlog of approximately 5,000 youths 

and was one of the several criticisms generating support for change 

in the Juvenile Court in the District of columbia .. 

Table III summarizes ne,,! cases referred to the Child Guidance 

Clinic over the same period of ,months,. Once again the reader is 

cautioned that the YOl"ths represented in the three tables are not the 

same youths. However, the material m~y be compared in order to show 

the type of youth who receives probation as a disposition, and, ulti­

ately, t;le type of youth referred to the Child Guidance Clinic. 
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TABLE III. New Cases Referred 1::0 Child G~idance Clinic 
for Study P.eriod~ 

Offense Catego~z 

I. Acts Against. 
Persons 

II. At~ts Against 
property 

III. Acts Against 
Public Order 

IV. Truancy 

v. Beyond Control 

VI. Others 

TO'l'AL. 

BOYS (184) 

Under 16 & 
16 Over 

43 30 

66 24 

1 1 

4 o 

12 2 

1 o 

127 57 

GIRLS (59) TOTAL 

Under 16 & 

16 Over 

3 o 76 

10 3 103 

2 o 4 

6 2 12 

22 4 40 

6 1 8 

49 10 243 

:\r' 
" ' 

*The offenses recorded in Table II:[ list only the most severe: 
offenses with which a youth was charp.:sd.. Eighty-five youths were 
chargp.d with more than one offense. "'Por the remaining ten youths who 
\.;ere studied the records did not list the offense or this offense was 
ambiguous and does not appear on the table. 

This data was obtained from the ref'erral records of the Child 
Guidance Clinic of the Juvenile Court for the months of Hay thru 
December 1969. 
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The information in Table III was obtained from the case folder 

a t the Child Guidance Clinic. This folder inc!ludes Cl. written psy-

cho1ogical repor.t, the origi!1al test data I a copy of th<1 social 

history and the referral sheet. Factual data was confirmed by com-

parison with statistics obtained from the Research and Development 

Division of the Juvenile Court. 

1:ABLE IV. Age at Time of ReferraLJ:,Q. 
Child Guidance Clinic • 

under 9 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

FREQUE~ 

1 
5 
4 

13 
22 
39 
44 
54 
36 
25 

5 

248* 

f . the records ,,,e.re incomplete or confusing as to da te *In l.ve cases, 
of birth. 

l' 
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A review of Table IV indicates that the modal age of referral peaks 

at 15 and reflects an increasing trend which begins at age 12, an age 

often associated with the onset of adolescence. There is a decreasing 

trend after age 15. The small number of 18 year olds may reflect re-

cidivists on whom psychological data is already av'ailable, and thus, 

a new ref(:;!rral is not requeS1-:3d. It may reflect the fact that oldci:' 

you ths I 0 f fense s were more I ikely to resul t in their being cOIlU"ni t ted 

to an institution without an evaluation by the Child Guidance Clinic. 

At the t.ime of this investigation, the Juvenile Court waived jn:cis-

diction 0 f very fev. cIder youths to the aC'.ll t court. This decrease 

in clinic referral with age is unfortunate. Although Table I does 

reveal that the larger number of offensec ,-'re com.-nitted by youths of-

both ~exes below age 16, continued antisocial behavior thruugh age 

18 may indeed be related to mental health problems, and thus the older 

delinquer-t should be evaluated in great detail, r:;l,ther than neglected. 

2. 

TABt,E V. Sex of Yonths Referred to Child Gu~dance Clinic. 

FREQUENCY 

Male 189 

Female 64 

TOTAL 253 

Tab;Le r indicates that male constituted approximately 90 percent ant~ 

females approxima tel~! 10 percent of the new referrals. Of the new cases 
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received by probation, 79 percent .... 'ere male and 21 percent female" The 

new cases referred to the Child Guidanc:e Clinic during the same period 

indicate 75 percent male and 25 percent female. The figures suggest 

that once probation is selected as a disposition, the male to female 

proportions reflected in the referrals to the Child Guidance Clinic do 

not significantly differ from those represented i.n overall probation 

sample. 

3. Accomplices 

In the attempt to become more familiar with the caseload referred to 

",1"'. 

If 
I; 
11 " 

the child Guidance Clinic the aspect of group involvement; w'as e;:.:plored. 

No information was available ,for 41 percent of the sample aftcr a search 

of the social records. Of the remaining group, 32 percent conl1nitted the 
! 1 •• 

" 

crime for which they were cr .. arged without accomplices. Fourteen percent 

committed the offense 'l1ith one other person and 17 perC6!1.t:: were invol·.red 

in a group offense. This is potentially rich data in underst:::mding some 

of the contributing aspects to delinqu~ncy. Some of the offenses com-· 

mitted in pair.) of two or in groups were committed by siblings or cousin:;. 

In other instances, there were indications that "gang pressure" prompted 

the acta 

4. Offense categories 

A total of 531 !::rimes were committed by the 253 youth3 in the Child 

Guidance Clinic sample. 4"148 represent crimes by males, 83 represents 

crimes by females. Most of the referred youths committed only a single . ; 

offense. However,' a small percentage of youths were charged 'llith 

" 
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several crimes in a short period of time extending over several COf)-

secutive days or \'leeks. Another group of refer~ed youths .. committed 

their offense at one specific date, but the complex;ty o_~ h 
... T' t e offense 

resulted in several cha rges, e.~., burglary and resisting arrest. 

5. Inb~lliqence 

The I.Q. \'las obt' d f a~ne rom the psychological report. The tests 

routine] \r used by the Clinic are the WISC and the WAIS. The results 

do not generally reflect a full dm' . a ~n~stration of tJ~e intelligence 

scales. In many instances 'th e~ er the verbal section or performance 

section, or selected sUbtests l::he:,~ein, 'lJere admi.nistered. I.Q. scor.es 

or estimates \'lere unavailable f or 41 of the c l 'e t h' ...... n s, \'l ~ch comprises 

16 percent of the sample. This is a high figure in light of the 

clinic's emphasis on diagnosis. It may re.;.flect resistance on the 

part of the client or other s;tuatl·.onal ... ·t'actors. Of the remaining 212 

subjects, the breakdown of scores ;s d ... ,op' cted below in Table VI. 

50 
60 
70 
80 
90 

100 
110 
1.20 

or belo\'l 
- 69 

79 
- 89 

99 
109 
119 

or above 

TOTAL 

TABLE VI. I.Q _ Scores ~'f Youths Referred to 
Child GuidaI2ce Clinic. 

FRE)lUENCY 

7 
26 
65 
67 
26 
16 

3 
2 

212 

PERCENTAGE 

.03 

.12 

.31 

.32 

.12 

.08 

.01 

.01 

." " 
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Average intelligence falls within the I.Qu range beoveen 90 to 110. 

On the basis of the normal distribution of I.Q.' s in the total population, 

this would include 50 percent of the population. For the Child Guidance 

sample it includes only 20 percent. Much has been written about the 

inequity and subsequent penalties which urban minority groups encounter 

in standard intelligence testing. 'rherefore, these results are not 

surprising, and emphasize once again the 'nadequate assessment of the 

actual skills which this group possesses. If one were to expand t::e 

Normal or Average IoQ. range to encompass I.Q. scores from 80 to 110, 

and includes youngsters cons:'dered Dull Normal on standard intelligence 

tests, the data more closely approximates the normal distribution of 

intelligence for the total population. In planning rehabilitation £~r. 

the type of youth in this study, it is essential to dra,,, a distincticn 

between a'l:lility and achievement. Unfort'lnately, most candidates for 

rehabilitation programs or special vocational or education.al training 

are compared according to their standard achievements and the possi-

bility of ten point margin of error is frequently not takon into c':.m-

sideration. 

only 2.2 percent of the normal population is considered mentally 

defective and possess an I.Q. below 69. In those youngsters referred 

to the Child Guida.nce Clinic, 15 percent of those who were tested, test 

as mentally defect:'ve. Less than 1 percent of the court sample had 

superior int.elligence and tested above 120, as co=npared to 9 percent of 
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the normal population. 

G. categories of Referral Questions Submitted 
by Probation Officers 

,! ~ ~ ........ ;~ ....... "-\'~! 

< .' -. : .. " • ~;'.:~ " 

In the foregoing section a brief description of the youths referred 

to the Child Guidance Clinic was provided. It has been stated that some 

of the factors resulting in a referral Lie with the youth and his offense, 

other referral sources may emerge at any phase of the court process. 

During the course of our research in 1969-1970, the vast majority o~ 

referrals occurred during probation. 'I'he probation staff were the agents 

of the court who were likely to have the most frequant contact with a 

youth, and were generally the staff who \'lould attempt to implement treat-

ment recommendations. 
, 

In a pilot study prior to the major investigation, hrief personal 

int.crviews and spot checks of the referrals submitt':~d \:0 t.he clinic 

suggested that the referral mechanism utilized by probation was neither 

systematic nor comprehensive. Since an adequate referral appeared so 

basic to cbtaining treatment, or any other special clinical service for 

that matter, the investigation sought documentation for these impressions. 

'I'his pha,se of the research attempted to discern what percentage of 

the total Social Service staff made use of the Child Guidance Clinic 

and the kinds of mental health questions which they raised. 

H. Staff DescriEtion 

'l'he Social Services Division of the Juvenile Court comprises two 

major subdivisions: II:_';ake and Probation. P.t the time of this study, 
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the Probation section consists of 33 staff and 6 supervil50rs. iHthin 

this latter SUbsection there are two levels of staff classification. 

The professional social worker generally holds a Masters degree from 

an accredited graduate program. ~~e pre-professional generally hulds 

a Bachelor's degree and may have additional experience as a counselor, 

nurse, or other related service. 

I. Freguency of Referrals 

Within the probation section, 24 officers, or 73 per cent of the 

line staff made referrals to the clinic. Nine officers, or 27 per cent 

did not. Of the 24 referrinc; staff, 12, or 50 percel:t, mace only 4 

or less referrals during the six-month study period. In fact, 7 of 

these 12 officers actually made 2 or less refdrrals. Five probation 

officers, or 21 percent, made between 5 and 10 referrals. Six probation 

officers, or 25 per cent, made between 11 and 20 referrals •. Only a 

single staff member made more than 20 referrals (less than 1 percer."" • 

The results are summarized in Table VII • 

o 
1-4 
5-10 

11-20 
Over 20 

TOTAL: 

TABLE VII. Frequency of Referrals 
by Prob~tion Officers* 

Number of 
Probation Officers 

9 
12 

5 
6 

.-1. 
33 

*This table includes line staff only; supervisiors are not in­
cluded. In only one instance did asuper'visor make any referrals • 
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J. categories of Referral Questions 

'rhe referral questions raised by the probation division \'lere 

recorded exactly as they appear on the Juvenile Court Re.ferral Form 

(Appendix A) submitted to the Child Guidance Clinic. Several attempts 

were made to 0roup the statements according to their similarity of 

cont.enf; or according to some underlying concept. Initially, a large 

number of categories or groups of responses were formulated. After 

each trial grouping, individual data sheets were selected at random 

to test the suitability of the; categories. 'rhis pilot effort sllggest~d 

tha t the early ca tegories were over,ly specific and promised a curnber-

some data analysis based on very smal~ samples. Specific items '<Jere 

regrouped and nevI categories were devised. Seven categories were 

finally agreed on. 

Th.a final categories reflect some'\vhat of an overclarification of 

the proba ti(.m officer I s questions. Simple stCtt:a!T1ents were easy enough 

to categorize. Hmvever, there \'lere numerous instances where questi0t:-s 

\'lere not: articulated clearly. At times this was the result of the very 

specificity of the question. For example, one probation officer asked, 

"Why is C attracted to 'a married man and not a boy her ovm age?" In 

another instance the referral shf.'~t states that". M has delivered 

the illegitimate child of her stepfather's brother f and reports illicit 

relationship with stepfather. Is the home a bad environment?" From 

the preceding example, it seems clear that the social worker knows 

that the home is not a suitable environment for the probationer, and, 
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in fact, she has documented the reasons in her very referral" While 

her question has been coded to fit the categories developed for the 

study, this is an instance which seemingly requires a conference in 

order to clarify the question. A di '3Gussion of this recomll'lenda tion 

(conferences) ~s available in a later section of this report, but the 

example is inserted here lest the reader be led to believe that I':he 

questions were as clear as the followinq' categories susrgest _ Seven 

categories, each containing subsections which were utilized as criterion 

for inclusion within the particular category were developed. 

1. Diaqn.ostic 
1. General ~valuation 
2. Need for extensive 
3. I~Q a 

4. 
5. 
6 • 
70 
8. 

Personality 
Organicity 
Addiction 
Sexual 
Academic potential 

psychiatric evaluation 

9a Other special fears or problems 

This category deals with diagnostic statements • Examples of pro-

bation officers' questions within this category are: What is the child IS 

I"Q~ ? Describe his personality. Is this boy drug addicted? Are there 

underlying physical problems \'lhich cause his behavior? 

2. Placement 
1. Return to home (generally from institution) 
2. Removal from home 
3 a Dapart:..rnent of Welfare placement (Laurel, Junior Village) 
4. Halfway hCluseor shelter placement 
5. Foster care placement 
6. Special educational placement 
7. Vocational or rehabilitation program placement 
80 ¥..ore structured environmen.t (not specifically defined) 
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a youth has been accumulating new offenses, his officer may question 

... the advisability of coh~itment. In Beyond Control complaints the 

advisability of removal from the horne may be frequently raised. If a 

probationer has done Hell at an institution, the probation officer 

may ask for help in deciding his readiness for return to the corrununity. 

3. Behavi~)ral Characteristics or predicti~ 
1. Sellf concept 
2. Level of Naturity 
3. Suici!.(!al 
4. Danger to others 
5. Peer relationships 

Category thre9, Behavio'ral: Characteristics or Predictions, generally 

'. reflects an. attempt on behalf of the probation officer to assess the 

risks involved \'1i th, particular youths. '.fue bulk of these questi ons are 
.. -

directed t:o'Viards learnincj how dangerous the youth is to himself or the 

community. At times they reflect: the probation officer's sonsitivity 

to the additional stress which he not.es in his client. In attempting 

to diminish the risks he asks for help in making predictions about success. 

4. Home and Family 
1. Feelings toward rent or parent surrogate 
2. Feelinqs toward &~~lings 
3. Feelings toward horne (not spccificully defined) 
4. Special problems in home 

category Four, Home and Family, includes questions which are gener-

abed as the probation officer observes the child interact \'lith his family. 

'.fuey' mr..y also reflect a failure of a youth's parents to participate in 

probation, or occur when the probation officer learns of changes in the 

home environment, such as remu!;,'l'iage, death, divorce, which seemingly 
" . 

.. 

.. 
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affect his client • 

5. 'Proba tion 
1. Perception of court and/or prob~tion 
2. Appropria ten'3SS of proba tion 
3. Specific suggestions or techniques for probatinn 

counseling 
4. Questions of change in probation officer (sex or experi.ence) 
5. Terminate or continue probation 

category Five, Probation, specifically deals with questions directed 

a t mod~,fying the proba tion procedure. They generally include the term 

"probation" in the referral question. '.fuey mayor. may not be part of a 

broade::: question touched t.'1xm i.n. other categories. 'Fneae questions 

fr'-'quently occur at such times when probation is either going well or 

poorly. 

6. \vaivE:r Study 
Is the referral primarily the result of the waiver process? 

category Six. Waiver Study, is highly specific. It is part of Cl 

.formal proce~1ure prior to waiving juven~le~ to the adult court. \1hen 

chis question occurs, the youch in question generally has an extensive 

record of offenses, or is involved in an offanse of serious magnitude, 

or falls between the ages of 16 to 18. More often than not, all of 

these variables are present. 

..... 

7. Treatment 
1. Psychotherapy 
2. Hospitalization 
3. Residential therapeutic school 
4. Need for additional or supplementary treat:ment 
5. Broad or general treatment·planning and/or recom­

mendations 

When a probation officer raises the question of treat:ment, it is 
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, 
often his firs;'; insight into the severity of () youth I s emotional dis-

turbancl"'. In some way these youths appear different in their ability 

t.u benefit from r0-:ltine probation experiences. Questions ,in this 

category may emerge as a result of particular psychiatric symptoms, 

or the level of anxiety which the child generates in the'probation 
• I 

officer. 

K. Coding of Referral QUestions into Categories 

'J , 1.. Methodology 

After developing the seven categories the investigator and 

,his assist~nt attempted to'code the referral questions submitted for 

each of the 253 youths in the Child Guidance Clinic sample. }tll of . -
the data had been previously transferred to the Data Sheet Referral 

\ ' 

t 
Forms,· depicted in Appendix ~. 

r 
) I 
I 

"' ! 
Step 1. Each referral question was read aloud and partitioned 

into !~1eaningful units according to content. Some questions were 
. 

concrl3te and specific, others 'vere multi-dimensional. 

: , Step 2. The Referral Categories were consultad and an attempt 

l':' was made to match the language of the referral units (questions) \\Tith 

tf' 
the language of the various subheadings (criterion) within the seven 

cat€llgories. Key words, such a~ probation, psychotherapy, treatment, 

family, etc., were sought. 

SteF~. If these key words were ~bsen~, or did not reflect the 

'I content of the question, detailed discussion occurred until the meaning 

I of the question was agreed upon, and the categorization seemed appropri-

L ... 
~liwlW'..millf&~ir#Y*i&:i';~1li~fi§i.»lii&"".i4ui..t~;;z,i;lioi5~\I:~iI'\i' . .iJNiJ~"",'iq'(;·iit'~Wi!:·w.5·'';'81d~!il&'''''·J(&.'''I'f.;I;-.!01''~''';>'''';";'a''''~~~~~'Li.,.~l2;i 
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ate to both raters .. 

Step 4. After completing the original coding process, approxi-

mately fifty referral questions were selected on a random basis and re-

coded at a later date. ~ihile a correlation coefficient was not obtained. 

it ".'as eviden,f.::· that 'there was virtually no revision in the original 

classification. 

A cumulative sUIDlliary of the results of this procedure appeCl,rs below 

in Table VIrI. 

TABLE VIII. ca tegories of Proba tio:1 Offi.cers I 
Referral Qu~stion~* 

Frequency 0 f Approximate 
categorie~ Occurrence Percentaqes 
I. Diagnostic 378 56 
II. Placement 36 5 
III. Behavioral 42 6' 
IV. Home ar.a F<.'\mily 61 9, 
V. Probation 40 6 
VI. Waiver 2 less than 1 
VII. Trea tl.len t ,115 18 

TOTAL: 674 

*The reader should note t.hat while there were 253 youths stud­
ied, a probation officer may raise several questions in a single 
referral. ' The complexity of a particular question may result in 
rating sever:'" subdivisions within a single category, and thus the 
total for an~ one category may exceed 253. 
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Discussion of Results 

The bulk of the probation officers' questions are diagnostic, 

comprising more than half (5b percent)., of alllof the referral units 

recorded. These results are consistent with the traditional functioning 

of the Child Guidance Clinic. A more detailed analysis of category I 

indicates that most of the requests (29 percent) are for a general, 

evalua tion. Frequently the original referral form merely stated "general 

evaluation", \V'ithout further refinemen.t:. 

v;rith similar frequency (26 percent), the probation of.ficers ask 

whether or not their probationer appears to need further psychiatric 

evalua tion. He does not amplify his concern, or list additional clues 

to guide the psychologist. In subsequent interviews with probation 

officers, it became appar.ent that the impetus for t~is type of request 

was often linked to c:; lack of progress in probation. 

One specific question within the Diagnostic category which does 

occur with regularity (20 percent) askg for the I.Q. orI1ereafter, the 

percentages for the remaining subheadings decline sharply. One might 

anticipate that the subheading Special Fears woulo be more relevant to 

the course of probation. While it is true tha':t Diagnostice categ::>ry is 

also coupled with other categories of referral questions, the 56 per 

cent figure is so disproportionately greater, than any of the remaining, 

percentages (Table VIII) tha t one may comfortably state that stereotyped 

diagnostic questions, rather than specific diagnostic concerns, are 

characteristic of the clinic referrals. 
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Category VII, Treatment, was the second major category of the 

probation officers' concern. While the total percentage of recorded 
I, . 

items was considerably lower (18 -percenE)j than the preceding categor~!, 
" 

the probation officer pattern was quite similar. Specific questions 

dealing with treatment alternatives are not asked. Fifty-five p'ercent 

merely request broad or general recommendations. orI1e possibility of a 

useful response to such a referral question is further reduced since 

probation officers do not generally reque~t conferences wherein they 

might indicate the kind of treatment they have attempteo with their 

probationers prior to the C~inic's evaluation. In irttervi\9w, probll.-

tion officers generally appeared committed to \,lorking with their 

charges, and often were willing to make substantial personal imrest-

ments, but felt that they- lacked treatment 9}cperience. 

Category IV, entitled Home and Family; ranks third in the frequency 

of its occurrence. Hm.,rever. there is a 

'only 9 percent in cor.trast to the high 

striking drop in percentages to 

of 56 pe'::'ceJt \ obtainec: in 
..... , 

Category I. Nhile Category IV. does not appreciably differ in th€l fre-

quency of its occurrence from any of the remaining cntegories, it is 

noteworthy in that the subhead.ings more directly fOCl1S on the youth O!1 

probation, rather than the probation process.orI1e majority of ~hese 

referral questions were "feeling" quei:ltions. How does th'e youth feel 

about his home? How does the youth feel about his parents? How does 
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Behavioral Characteristics or Predictions. 
Category III also tends to 

focus on ",ho the child is as an ind,ividual, and the kinds of predictions 

one may make based on his personality functioning. 
It is within this 

category that the issue of being a danger to oneself or others occurs. 

Ordinarily, one would anticipate that this would be a prime concern in 

an urban court setting where violent ~ffenses are increasing. 
In fact, 

the depth interviews \'"ith the probation staff support this impression. 

They are concerned, but they do not ask the clinic for help in making a 

decision about th.is variable. 
category III also raises the question of 

the youth's maturity. 
The low percentage suggests that there is only 

minimal focus on this aspect of development. 
Some of these questions 

may be implied in the Diagnostic category, but the potential refinement 

or richness ,,,ith which the clinic may respond is much greater in 

Category III than in Category I. 

Category V, Probfltion, generates only 6 
percent of the total referral 

questions. 
Category V is considerably more specific than the broad treat-

ment dimensions of Category VII, and focuses on probation as a depth 

experience. 
It examines the relationship involved in probation, the 

youth's feelings and ~erception of the probation experience, and ulti-

mately questions the relevance of the probation system. 

Category II, the Placement Category. receives only 5 percent of the 

total number of referral questions. 
Category II is very specific in 

citing placement alternatives which are utilized by probation officers 
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and encompass the network of couirt facilities. The results suggc£t that 

probation officers do not spec~' ~ca y as ':E' 11 k the clinic for help in deciding 

Some of the. reasons for this may be that amongst thGse alternatives. 
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followed which relate to tho severity of the youth's " routine guidelines are " 

to Which he appears able to function in the com­offense and the degree 

munity and accept controls. 

As stated previously, Ca egory t VI, the Waiver ca, tegory, is highly 

d demands psychological evaluation. specific an The number of waiver 

of the total court caseload and thus studies is a very small percentage 

h 1 percent of the clinic's referrals it is not surprising that less t an 

seem to be generated on this basis. 

3. Summary Statement 

, reveals that the probation staff tends The foregoing discussJ.on 

, questJ.' ons of the Child Guidance Clinic. Depth to ask rather rout~ne 

be articulated in ref(:lrrals to the clini;:!. issues do not appear to 

Inasmuch as the '" sev~n referral categories ,,,ere developed on a pragmatic 

basis, one may assume ' ... ~hat these issues 0 ex~s • d 't _Tn intervie,,,s, the 

that they do struggle with comp~ex mental Frobation officers confirm 

t~hey have come to f~el that the Clinic will not health questions, but _ 

appreciably enlighten them. 

L. Child Guidance Clinic Responses to Referral Questions 

, t d to the clinic by the probation The referral questions subm~t e 

staff have been described in detail. When the probation officer ,,,as asked 

to comment upon the adequacy of the clinic's response to his 
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'y 
questions, 17 percent considered the report valuable, another 42 

percent felt the report was gen.erally helpful. Forty-one percent responded 

negatively. In order to assess this dimension of -the Juveni~e Court's 

mental health system and in an attempt to account for the high level of 

dissatisfaction with the clinic, the psychological data provided by the 

Child Guidance Clinic for the 253 referral cases was reviewed. 

1. Methodology 

The revie\-l was initiated independent of the rl3ferral questions 

and prior to the construction of the categories utilizeo in the coding 

procedure. The reports were screened in the Receptionist's Office at 

the Child Guidance Clinic. The tests administered for each case were 

recorded and direct quotations from the psycholog'ical reports ,,;ere trClns-

cribed. The quotations selected reflect I.Q. diagnostic 

impressions, personality patterns, behavior~l descriptions, and any 

recommendations for treatment or other forms of intervention. 

The categories developed for the referral questions were adapted 

and utilized to code the clinic's reports. One additional category, VIII 

Emotional Functioning, ~'las added. 

Prior to coding the psychological data, the reports were reviewed 

again in order to make certain that all of the pertinent information 

See item I11-3, Probation Officer Questionnaire, Appendix A. 
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was abstracted. The coding was performed by the investigator and 

his assistant according to the procedures developed to analyze the 

referral questions. An individual psychological report might contain 

data which could be coded for anyone or all eight of the existing 

categories. A description of the categories appears below. 

2. categories of Child Guidance Clinic Responses 

I. Diaqncstic 

The first category deals with diagnostic statements. While 

these statements do not always conform to the specificity of the 

American psychiatric Association Diagnostic and Statistical Manual, 

they highlight characteristics within the diagnostic subheadings anl1. 

are generally stated clearlY· 

II. Placement 

category II conforms closely to the flacement Category used 

f • t;ons They represent specific for t~e probation officers' re erra~ ques. • 

placement recommendations made by the psychologist and often appear 

exactly as they are listed under Category II subheadings. 

IlL Behavioral Characteristics or Predictions 

The third category, Behavioral Characteristics or predictions, 

is more complex and required the investigator's judgments in order to 

c'iifferentiate these items from personality traits or diagnostic indices 

of category I,o The material included in this category more closely 
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These statements are interpretive and reflect the cli~ic 

psychologist's respons~s in a more global way. They offer predictions 

about future behavior as opposed to discussing current behavior patterns 

characterized by a diagnosis • 

IV. Home and Family 

The fourth category, Home and Family, is also evaluative. How-

eve;., these statements are readily discernible in the body of the report 

and confine themselves to a discussion of the child's hcme and family. 

V. 

The fifth category, Probation, is rather specific. T.w items 

are generated in response to questions about the probation process, and 

mus t be answered directly if thcy are to receive a ra ting for this 

category. 

VI. 1rVaiver study 

Category VI is also specific. Frequently the test mat£!rial 

available to the probation officer is more in~lusive, but tho report 

was completed for this specific purpose. 

VII. rl'rea tmen t 

Category VII, Treatment., generally specifies a more formal 

clinical program oriented towards meeting the personality needs of the 

child. This category differentiates between this form of intervention 

and academic or probation related recommendations. It acknowledges 

the need for special mental health planning on behalf of the child in 

question. 

" \ 
, \, 

... 
" 

:" 

" 

\ , 
i' 
'. , 

i· '. ",.. 

" 

\ i 

\ I l 

\ ;.: 
" 

ii 
I 
I 

\ 

\ 
" , \. 

')' 

\ 

r ··t· " 

, . ,'" ~ 

:.' 

-

, .... -. '-- ..... ~ ... ,* ~"'''''' I \. 

39 

VIII. Emotional Functioning 

category VIII is new and does not appear in the categories 

devised to analyze the probation officers' questions. In part it 

reflects a qualitative judgment by the investigator about the rich­

ness of the psychological report. It 2ckno1tlledges greater attention 

specifically to the individu~l ~hild, as opposed to those statements 

in category I which reflect an attempt at clinical diagnosis and which 

are more generally applicable. For example, merely reporting an I.Q. 

score would be suf:i:icient to enter a rating in category I. It seemed 

important to make special nc::e of those reports which provided an in­

depth description of the child's emotional functioning, and it allowed 

the investigator to make a clearer decision about the adequacy of the 
l/ 

clihicfs report. 

3. Discussion of. Results 

IX. 

a. Response categories 

The results of thA coding into categories is summarized in Table 

In reviewing the psychological reports, there appeared to be parti­
cular styles of reporting test results. Some of the translation 
cf the test material into categories was difficult since the original 
content seemed stylized and stereotyped, and reflects the investi­
gator's personal judgments. 
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TABLE IX. 

category 

I. 
II. 
III. 
IV. 
V. 
VI. 

Diagnostic 
Placement 
Behcwior 

Home and Falnily 
Probation 
Waiver 

'L'rea tment 
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categories of Child ~uidance 
Clinic Response~ 

Frequency of 
Occurrence 

217 
39 
26 
13 
10 

VII. 
VIII. Emotional Functioning 

4 
183 
-2.§. 

TOTAL: 588 

/ 

lIearly all of the Clinic's reports made diagnostic statements, but 

few of these statements are sufficiently comprehensive to meet the re-

quisites prescribed by the American Psychiatric Association Diagnostic 

and Statistical r~nual. The reports generally provide an 1.0., some 

assessment of reality ties, and cite organic dysfunction if it is 

detected. (::;1 reviewing the original psychological test data available 

in the case folder, this investigator felt that these clues are often' 

missed. ) Some attempt at personality description occurs, as evidenced 

by t;,9 relativEllv high score for Category VIII, the supplement to 

... ::....., -

Category I. The relevance of this material varies from report to report. 

The same descriptive ph~ases reoccur in strikingly different test pro-

tocols and seemingly reflect the individual psychologist's style or "set" 

rather than the youth being tested. Other reports·are excell~nt in their 

development of a cl-inical h:ypothesis and in tracing its ~3ffect on a 
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probationer~s life. The extent to which the different psychologists 

utilize intervie\,l techniques, as welJ. as the completeness of the admin-

istration itself, also affects the richness and depth of cutegories VIII 

and I. 

'rhe results obtained in category VII reflect the clinic's affirm-

ative reply to the probation officer's questions regarding t~e need 1 
:[or further. treatment. 'rhe Child Guidance Clinic does not prcNide this 

A ".-, 
".:j ~£~. • 

treatment. The Health Department Services are most frequently recom-

mended, even tl10ugh it. is generally known that treatment services for 

youth have been gradually disappearing, and that the recommendation 

is so difficult to implement that it is unrealistic. Family treatment 

recommendations also occur with frequency when the referral is a Beyond 

Control case; but the recommendation "male probati~n officer" is perhaps 

the most characteristic recommendation. psychiatric hospitalization is 

almost never recommended. 

statements pertinent to the next highest category. Placement, appear 

with markedly less regularity in the psychological report. Placement 

1n a program 'of special education may be advised ~\Then the I.Q. figure 

is very low, but the Clinic appears much mo~e reluctant to comment on 
....... i 't 

whether or not a child should be removed from home and placed in an 

institution. 'I!he recommendation for a more structured environment 

accounts for the bulk of the responses in the Placement category, but 

the spt3cifics det'ining ~·uch an emriron..ment are absent. 
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category III, Behavioral Prediction, occurs with surprisingly 

limited frequency in the Clinic's reports, and is a denial of an issue 

significan.t to each phase of the Juven.ile Court's functioning. Acting­

out behavior is inherent in all juvenile offenses, and its curtailment 

is essen'tial to effecti"e rehab;l;tatJ'.on. At" k v .... .... ~nta e the social worker 

malte'S S()mf~ predictions about behavior, the judge clearly considers it 

~n arriving at a disposition, and the probation officer constantly 

refines his perception of this variable as he relates to his client. 

Per'h:tps the Clinic avoid;.::' t1:.t:> ;ssue b -~ ... ecause the probation officer doesn't 

clearly articulate his requests fo,: predictions, but certainly it is 

implicit in each referral. 

The remaining c,ategories, Horne and Pamily, Probation, and Naiver. 

occur with minimal frequency in the psychologist's report. Some of these 

issues overlap SUbheadings of categories which are dealt with, but require 

a specificity of response to which the clinic has been reluctant to 

commit itself. At the time of this research, the Clinic did not handle 

waiver cases. One "lOuld ordinarily ianticipate that a court clinic should 

be expert in this area. Such a clin:i.c has the most consistent experience 

"'lith delinquents, daily exposure to t:he special needs of the court, and 

participates in the legal process. However, the clinic clings to its 

traditional role, and seems to avoid its specific role. 

b. Adequacy of the Psychological Report 

'rhe categories of referral questions and the categories of 

Child Guidance Clinic responses have been ranked according to their 

I 
I 

.. • 
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respective frequency of occurrence in Table X. 

1 
2 
3 
4 

5 
6 
7 

TABLEXo A Comparison of the ~ank Order of 
Probation Officer Referral CRceg-ories and 
Child Gui;""nce Clinic Respon::le categ~ 

Probation Officers' 
catec;~ries 

1. Diagnostic 
VII. Treat.lTlsnt 
IV. Horne and Family 

III. Behavioral Characteristics 
or Predictions 

V. Probation 
II. 
VI. 

placement 
'(Ilaiver 

Child Guidance 
Clinic categories 

I. Diagnostic* 
VII. Trea r..rnen t 
II. Placement 
III. B~havioral characteristics 

or Predictions 
IV~ Horne and Family 
V c Probation 
Vlo '(Ilaiver 

~sing the Rank Difference Me~hod for small pairs of observations, a 

1 · h <:.74 is obt,ained, indicating a high degree positive corre atJ.on or F---2. 0 .. 

of relatednessbebveen the referrall and response categories. HO,>lever, 

this correlation must be interpreted in light of the precedin.g discussion 

, of the rel,:,wance of the referral, questions and their responses'. 

The probation officers and the clinic psychologists both emphasize 

. d t t t as r.ee'l by Table X, but this in and of itself diagnos1s an rea men I _. 

provides no assurance that meaningful diagnostic material in obtained 

or that treatment recommendations will be implemented. 

*Category VIII, Emotional Functioning, is supplementary and con­
sidered in category I for this comparison • 
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k d r J'udgments about the adequacy of the In addj ti<:>n to ran' or e , 

1 made on an individual basis for each psychological l:e.ports were a so 

of the 253 cases. 'flle referral question and the II response" ~iuotations 

1· , 1 "'ere rated on a three point scale. abstracted' from the psycho og~ca s ,~ 

J'udgment as to whether the referral question 'flle inves tiga to:I~ In,ade a 

was answered, .~!Irtially ans,.;rered, or poorly answsred. These judgments 

were based on the quantity and quality of the psychological data. A 

d 11 of the probation officer'S questions 'complete ans,.,.,er a ttende to.a 

b t th Youth being eva"Luated. .,l). .. partial answered 
and provided insights a ou· . e 

. . 1 t' but generally offered dealt with at least one of the referra ques -~ons, .. 

. d t' A poorly answered ra ting no additional psychological recornrnen a ~ons. - -

f th f rral question and general·ly reflected an 
indicated a neglect 0 e re e 

irrelevant or. stereotyp~d evaluation. 

f percent, 'or 161 of the 253, reports were judged as Sixty- our 

answered; 61, or 24 perc::ent, of the reports were judged as partially 

ans,.,.,eredi and 31, or 12 percent, as poorly answered. 'rhe figures are 

, h t they reflect responses to questions which in spuriously high ~n t a 

l~ot always meaningful or representative of what and of themselves are, 

the probation officer is really concerned about. The degree of corre-

d~_p~cts the maintenance of the traditional referral lation more clearly c ~ 

not assure the effectiveness of that system. system; it does 

M. Summary and conclusions 

f ', t' n service and rehabi­'flle Juvenile Court was built oIll a ounaa ,~o 

'U ta Hon. Underlying this philosopl:ly is the belief that the juvenile 
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justice system has developed an effective method of screening and treat-

ing those juveniles who are ernotion~lly disturbed. It relies on the 

Cbild Guidance Clinic model of refeJ:ral for diagnosis and treatment, and 

aissumes that the remaining youtlLs on probation are essentially wit.~o\1t 

mental disorder. 

rrhe current research has explo:ced the mental health system practiced 

by the court and found system failures at every level of operation. 

Emotional disorders are not effectively detected at intake, and ccn-

sequently juveniles are placed on probation ,.,.,ithout adequate treat:.rnent: 

provisions. The probation officers \"ho receive these youths ar3 fre-

quently new at their job and inexperienced. They feel unfamiliar with 

the network of court resources and are even less a\Y'a!:"e of the services 

in the extended, communi ty..'flley s.eek af,!~istance from the Child Guidi3::1ce 

Clinic, but appear unable to articulate questions which result in a 

meaningful response. 'rhe Cl':'nic p:cocesses the child in a stereotY}:~ed 

. -
fashion which, when it is modified, results in a more limited s~r\rice 

rather than a creative response. The model after ,.,.,hich the Clinic 

patterns itself is several decades old, and is one which never adeq~ately 

met the special ne'eds of the court. 

Superftcially both divisions, Probation and Mental Health, are per-

ferming adequately, buy in fact thiS! benefits to the disturbed delinquent 

are minimal. rrhe probation office:!:' frequently is unable to make use cf 

the formal psychological report, or is left with recommendations Which 
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cannot be implemented. The quality of the psychological report varies 

with the individual psychologists at the clinic, as does the reliability 

of the data. Standard testing procedures are modified (which in and of 

itself may be useful in the court setting) but standard interpretations 

are drawn from the tes t da ta • 

There is a lack of communication between the Ch.ild Guidance Clinic 

and the probation staff, and the referral process is minimally utilized 

seen. by the cl inic. ) 

initially the sole key to detecting emotional disturbance, and r.he major 

vehicle by which treatment is initiated. While there may be a valid 

need for a diagnostic evaluation, in specific cases, this should not be 

the, major function of a court clinic. If referral questions are under-

stood and formulated appropriately, the number of diagnostic evaluations 

can be reduced considerably. Prior to initiating a diagnostic evaluat-

ion, the clinic should confer with the probation officer requesting the 

evaluation, and assist the officer to articulate with clarity just what 

he really wishes to learn about his probationer. Then the clinician 

can assess whether testing ~tlill in fact provide the desired answer. If 

testing is appropriate, which tests should be utilized? If the pro-

bation offi<.:er is really raising a question of intelligence for some 

rehabilitative placement or to assess completely, projective testing 
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justice system has developed an effective method of screening and trea t­

ing those juveniles who are emotionally disturbed. It relies on the 

Child Guidance Clinic model of referral for diagnosis and trea!:.rnent, ::md 

assumes that the remaining youths on probation are essentialll~ without 

mental disorder. 

The current research has explored the mental health rystem practiced 

by the court and found system failures at every level of operation. 

Emotional disorders are not effectively detected at intake, and con-

sequently juveniles are placed on probation without adequate treatment 

provisions. The probation ofiicers who receive these youths are fre-

th ' . b d 'n xpe .... ~enced They feel unfamiliar wit!l quently new at e~r JO an ~ e.~ • 

the network of court resources and a.ce even less ,"~lare of the services 

in the extended community. They seek assistance from the Child Guida:!ce 

Clinic, but appear unable to articulate quescions which result in a 

meaningful respcnse. The clinic pro,,;esses the child in a stereotY11'3d 

fashion which, when it is modified, results in a more limited service 

rather than a. creat.ive response~ The model after which the Clinic. 

J;-atterns itself is several decades old, and is one which never adeqt:ate:"y 

met the speci;:~l needs of the court. 

Superficially both divisions, Probation and Mental Health, are per-

forming adequately, but in fact the benefits to the disturbed delinquent 

are minimal. The probation officer frequently is unable to make use cf 

the f::rmal psychological report, or is left with recoltUnendations Which 
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I! 
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cannot be implemented. The quality of the psychological report va.ries 

with the individual psychologists at the clinic, as does the reliability 

of th~ data. Standard testing procedures are modified (which in and of 

itself may be useful in the court setting) but standard interpretation3 

are dra"m from the tes t da ta. 

There is a lack of communication bet\'leen the Child Guidance Clinic 

and the probation staff, and the referral process is minimally utilized 

(Approximately' 7 per cent of the juveniles referred to the court are 

seen by the clinic.) Yet at the present time the referral process is 

initially the sole key to detecting emotional disturbance, and the major 

vehicle by which tre;atment is initiated. While there may be a valid 

need for a diagnostic evaluation, in specific cases, this should not be 

the major function of a court clinic. If referral questions are under-

stood and formulated appropriately, the number of diagnostic evaluations 

can be reduced considerably. Prior to initiating a diagnostic eva1uat-

ion, the clinic should confer with the probation officer requesting the 

evaluation, and assist the officer to articulate with clarity just what 

he really wishes to learn about his probationer.. Then the clinician 

can assess whether testing will in fact provide the desired answer. If 

testing is appropriate, which tests should be utilized? If the pro-

bation officer is really raising a question of intelligence for some 

rehabilitative placement or to assess completely, projective testing 

may not be neeued. Similarly, if the probation officer wishes to know 

more about his probationer's personality, the clinic should not force 
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. , 

the probation officer to settle for an I.Q. 

I 

! 
" 

. 
, I 

Each tiLme a question hI 

must 1ea~'n to perceive the question as a valid raised, the Clinic -

signal of concern, but to not interpret the question in a literal 

sense. The very process of attempting to clarify a question may 

, . \ 

provide the probation officer with a meaningful answer. If a referral 

question is ambiguous, or the request for an evaluation seems pre-· 

mature, the clinic staff should outline the preliminaFY stages, 

which merit eh~loration. 

l ' , should not wait for referral questions, The Child Guidance C ~n~c . 

but should offer daily service relevant to the,courts' functioning • In 

~. the role of mental health consultant" the clinician should be .instrumen= 

. "'he use of more effective treat.ment tal in training intake of£~cers ~n ~ 

how to interpret clinical moda1ities7 he should be teaching attorneys 

cl ';n';ca1 symptoms; and he should be conferring with judges !:'P??~ ~ cs and ...... 

'rhe ::'~hild in order to assist them in making appropriate dispositions. 

Guidance Clinic should be a center for training and supervisicn in 

t and techniques, and should conduct didactic '>menta1 health concep s 

ff The Child Gm,.1dnce Clinic in a seminars for all levels of sta--. 

CO"lrt must develop its role in response to the specific needs juvenile ~ 

of that court. They can not function as if they were operating out of 

a mental hospL.:al or a community tr'eatment center. As the clinic 

concepts to other professionals, who offers training in mental,hea1~h 

, , t 1 acquire a sufficient core of deal \oJ'ith the Court, the c1in~c mus a so 
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knowledge and the significant guidelines releva~t to these professions. 

The clinician must understand the legal interpretation of terms such as 

insanity, incompetency, and attempt to bridge the gap between disciplines 

in order to better ser!7e an individual child. 

Instead of being intimidated by court procedure, the clinician must 

remove himself from the adversary model and offer his skill and special. 

training wherever it is needed. He must strive to interpret a youth's 

behavior to the court in a fashion \'lhich the court can perceive as 

relevant to the legal framework on \o1hich it functions. He must learn 

to avoid lingo and highly techl1ic~l terms yet still communicate the 

essence and implications of these terms. 

Our recommendations emphasize early and flexable intervention. It 

can not dictate the roles that the Clinic should assume. '1:'11e ul tima te 

function reflects the particular needs of the juveniles served by the 

c·;)urt, and the court staff. The model will change as the sti:lff changes. 

The model "Jill change as the 'nature of juvenile crimes changes. What 

will not change is the need for the Clinic to be relevant. 
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III. THE PROBATION DIVISION: 

The Detection of Emotional Distur~ance 

Despite the earlier goals of the juvenile court to provide a compre-

hensive corrective experience for delinquent youths, the :naj.m.:- correctiVe 

service which the court currently offers is probation. The effectivenGss 

of probation is dependent on the probation officer's skill, tra~ning, and 

understanding of the youth before him. Probation officer judgments are 

not solely based on professional experience, but also on personal attitudes, 

values, and beliefs, particularly in areas such as mental healt~, morality, 

and punishment. 

In light of the significance placed on the probation service and the 

ultimate effect it may have on a youth's iuture life. this project 'attempt-

ed to discover in more detail how the probation division dealt with pro-

blems presented by the emotionally disturbed delinq'..lent. Probat.ion 

officers in three major cities were interviewed in depth in Grder to assess 

t~eir experi~nce and skill in detecting and responding to clues of emo-

tional disturbance, and the kind of psychological consultat~on they sought 

in their work with clients • 

Whether or not a delinquent youth is dete~ted as emot~onally disturbed 

depends, in good measure, on his probation officer. Probation off~cers 

from divisions in several states were studied in an attempt to grasp some 

of the professional and attitudinal issues which govern their performance. 

A questionnaire was developed as a guide to this task • 

Initially, a half dozen open-ended int'erviews were conduct,?d with 
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probat~on personnel who were asked to discuss their jobs, problems ",1hich 

they encountered, thGir feelings about their clients and court procedures, 

and any ideas they had which might result in an improved probation system. 

They were asked to assess the effectiveness of probation and to sort out 

the characteristics unique to this ·form,of intervention. Questions about 

crime, juvenile delinquency, and mental illness were also raised. As 

responses emerged from these interviews, a preliminary conceptual frame-

work was assembled, and a structure was developed which was implemented.ir: 

the remaining interviews. 

As the interviews progressed, it became apparent that an abundance of 

data was being obtained in some of the critical areas, to the neglect of 

data in other areas of equal importance. The open-ended quality of the 

interview was provocative, but it did not assure sufficient data, and thus 

it became clear that a standardized interview would be more useful. 

A preliminary interview was developed which greatly imp!"oved the data 

gathering process. It ass14ced that all of the topics under investisr.tion 

were cover~d despite the diverse emphasis tha~ a single probation officer 

might expL-ess. with the written questions before him, the investigator 

could easily say "let's turn to this item now" or "we should cover this 

area, too". The form of the preliminary interview was modified after ten 

interviews. New questions were added and existing questions were regrouped. 

The final interview appears in the form of a questionnaire in Appendix A. 

The questionnaire was divided into six sections: 

Section I Descr iption of Practic(iJ 

Section II Detection of Emotional Disturbance 
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Secticm III Mental Hc.:tlth Evall'ntion 

S£.ci:.:i.on IV Role of the Sudge 

Section V Role of the Attorney 

Section VI Inservice Training 

'. , I 

A. The first section, Description of Practice, attempts to gauge the 

probation officers' professional experience, age, sex, and geographic 

locale. This data is summarized in Table I. 

TABLE I. Description of Probation Officer Sample 

Sex 
Male 
Female 

."!iS~ 
20 30 
31 - 40 
41 - 50 
Over 50 

Juvenile Experience 
Ur.der 1 year 
1 - 3 years 
4 - 6 years 
7 - 10 years 
Over 10 years 

S:;ases Handled 
Under 50 
50 .- 100 
101 - 150 
151 - 200 

*Over 200 

District 
of Columbia 

13 
11 

10 
10 

4 
o 

8 
6 
2 
3 

2 
8 
6 
2 
6 

california 

8 
3 

1 
2 
6 
2 

o 
o 
2 
1 
8 

o 
o 
o 
o 

11 

Hassachusetts 

7 
3 

o 
3 
4 
3 

o 
o 
1 
3 

6 

o 
o 
o 
o 

10 

*Mny be as high as several thousand . 

Probation officer's responses were gathered from Massachusetts, 

california and the District of Columbia. The project was based in the 
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District of Colubmia and it was possible for the investigator to interview 

all of the District of Columbia probation officers. 

In Massachusetts, only the chief probation off1.·ce .... - d an several key 

people within the Division of Legal Medicine were intervie\.,ted, and a list 

of probation officers in urban and rural jurisdictions was obtained. 

These jurisdictions varied in size and whether or not they had clinical 

facilities attached to their particular probation division. An introduc-

tory cover letter and the questionnaires were mailed to each of the pro-

bation officers on the Massachusetts list. Ten responded. 

The California data was gathered in San Francisco. 1\gail., the chief 

probation officer WaS interviewed by this investigator. After leClrning 

the goals of the project Clnd the heterogeneol~s sample of probation offi-

cers desired [or the study, the chief probation officer and his assistant 

then distributad the questionnaires to probat1.·on ff' , 0- 1.cers 1.n San Francisco. 

Eleven responses were received from CCllifornia. 

The questionnaires were used as intervie\.,rs only in the District of 

Columbia. In Mussachusetts and California, thc respondents submitted 

written answers to the questionnaire. 

Within the District of Columbia" the Probation st<Jff comprises the 

major section of the Social Services D1.·v··1.·sl.·on of t·he· . Juven1.1e court. The 

remaining section, Intake, is also a significant link in the network of 

juvenile court procedures. However, Ithe Child Guidance Clinic study 

indicated very few mental health referrals from this division and thus 

they did not receive Probation Officer Questionnaires. Instead, 
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.. 
" 

conferences were held \olith the Director of the Social Service Division, 

and the Chief of the Intake Section to discuss mental health procedures ,. .! 

and obtain relevant statistics about the detection of emotional distur-

bance. 

A total of 45 questionnaires were obtained. 
'.' 

B. The second section of the interview, Detection of Emotional Distur- i 
/ . 

bance, is among its most important sections. ' In this section, the term 

emotional disturbance is defined in its broadest sense to include all 

forms of mental illness or disability, and there is an attempt to dis-

cover in detai.l the particular probation officer I s perception and sensi·-

tivity to signs of emotional disturbance. 

The preliminary inte,:views suggested that unless a probation officf!r 

I • 

,1>- "-I .", 
u : . 
.lI -. 

had internalized or incorporated a concept of emotional disturbance, gl:05S 

behavioral clues were neglected, and more subtle signs were likely to 

:remain entirely undetected, with the consequence that a referral for ............ 

treatment would not occur. 

The interview was not perceived as a test and the probation officer 

was encouraged to answer as fully as he could. He was instructed to 

identify clues or signs of disturbance. He was guided in refining his 

thinking by the request to compare youths labeled as emotionally disturbed 

delinquents, with other delinquents without Glpparent emotional disorders. 

within thi~ section the special procedures initiated 0y a probation 

officer in response to emotional disturbance are explored. There are : ~./ .. 
1 ,~ -'-"-
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questions dealing with referral, evaluation, and follow·-up. Similarly, 

there is ~n attempt to explore the probation officer's attitudes about 

delinquency and mental illness, and his familiarity with mental health 

services and facilities. 

In order to study the detection process raore closely the pro}:,ation 

officer was ~sked; "How do you detect emotional disturbance? What clues 

or signs do you 1.ook for?" (Section II, question 3.) Because of its 

significance to the tctal research, the responses to this question have 

been analyzed in considerable detail. The probation officers' responses 

may be partitioned intc six categories. 

1. Observations in Interview 

2. 

3. 

'. . , 

a. 
b. 
c. 
d. 
e. 
f. 

Posture 
Passivity Qr silence 
Marked hostility 
Marked anxiety (tense, 
Marked depression 
Several of above (3 or 

nervous) 

more) 

Communication 
a. 
h. 
c. 
d. 
e. 
f. 

Vague or inappropriate (language or thought) 
Bizarre or irrational (language or behavior) 
Heightened reactivity or sensitivity 
Provocative (physical or verbal) 
B locked or impeded communication 
Quality of relating in interview 

Beh?vior 
a. Impulsive 
b. Compulsi.ve 
c. Destructive (person or property) 
d. Self-destructive 
e. 
f. 
g. 

h. 

Under achievement (academic or vocational) 
consistent inability to accept rules and regulations 
Special symptom (drugs, alcohol, truancy, pregnancy, 

of psychiatric disorder 
Several of above (3 or more) 

etc. 
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4. Relationships 
a. Family 
b. Peers 
c. Adults 
d. Authority 

5. Indications in Past History or Referral Source 
a . School 
b. Mental/physical health 
c. Police 
d. Family 
e. Peers 
f. Several of above (3 or more) 

6. Nature of Crime 

7. Reality Concepts 
a. Poor stimulus/response awareness 
b. Self-image 
c. Age norms (appropriate/inappropriate) 

The results of thi.s classification indicate that Category 3, Behavjor, 

and category 4, RelationshiQ2" appear to be two dimensions which are 

crucial to a probation officer's judging of a youth as emotionally dis-

turbed. Beth categories rely on judgments reported to the probati,)11 

officer by other persons or agents, as well as judgments which the pr-oba-

tlon officer makeG as a result of his own observations. There is a strik-

ing difference noted in the use of these two categories between the local 

probation division ~nc7. those probation officers from other states. The 

out of state probation officers unanimously utilize behavioral character-

istics, whereas the District of Columbia division appears much more 

interested in the dimensions within the Relationships category. 

Some exaJaples of the out. of state responses -to this question are as 
, . 

follows: 

.-
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Probation Officer 3: " 
lack of impulse control; 
behavior; self defeating 
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• • an overwhelming demonstrable 
severe self and/or destru~tive 
patterns of behavior." 

Probation Officer.5: .. • • repeated and intensified pa-tterns 
of acting out, disturbing em irrational behavior within the 
home, school, or 01lltside setting. Person is ,.ot at ease with 
himself--and may be enmeshed in a self destructive mode of 
life." 

Probation Officer 28; "Inability to function, self-destructive 
activities. Compulsive activities. Lack of awareness of stim­
ulus·-response thei.r behavior 11as on others." 

Illustrations of the. District of Columbia offi'?p'"'l!;' concern with 

relationships are noted in the following statements; 

probatio~ Officer 6B: " •• the way he relates to parents 
in a family conf~~rence, does the mother dominate and answer 
for the child? :rn school see how he relates to teache:cs."· 

Probation Officer 17B:" • the way he relates in the.inter-
view process, and his manner of relating in his family • " 

There is also contrast between the two groups of probation offieers 

in that the District of Columbia offic~rs appear to strongly rely on the 

feedback and personal reactions to the juvenile's communications tCoill-

munication category) within the probation setting. The District of 

Columbia officer seemingly attributes the discomfort he experiences in 

the probation session to emotional-laden content emanating from the 

probationer. The probationer's verbal communications seem not to make 

sense. Ostensibly, this appears to be a valid dimension for judgment. 

However, as a result of the probation staff interviews, the examiner 

wonders if the sense of discomfort reflects situational variables rather 

than client variables. The strangeness which the probation officer 
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reports may also be the result of differences 1'n' 11' 1nte_ 1gence, language, 

and aspi.rations between the probation offj,cer and his client. 

In detecting emotional disturbance the out· of stat~ ... probation divi-

sions seem more likely to use a series of several clues, in contrast to 

the emphasis of particular clues as employed by the local division. 

Several of the District 0' f C 1 b' b' o urn 1a pro at10n staff were new at 

their job at the time of the interview (see Table 1).. The older probation 

officers in the District of Columbia division d1'd not report great d1s-

comfort with their probationers, nor did they indicate that the language 

and communication dimensions presented a problem for them. They tend to 

judge behavior patterns relative to internalized norms for the juvenile 

proi?ation popUlation as a \"hole. If they make a judgment about inapprD-

priate behavior, it is more likely to be critically different from the 

behavior of most of the delinquen~s. 

The detection process will vary greatly between tha probation 

whose responses are quoted. 

Probation Officer 2B: ',. 
"I. How does the child feel about himself? 
2. Are there signs of depression? Is he withdrawn? 
3. ~qhat are his peer relationships like? 
4. What role or image does he have at school, is he the butt 

of jokes? 
5. 
6. 
7. 
8. 

Are his parents or sibs bizarre? 
Is he interested in. violence on TV or in the community? 
Are there signs of any addiction? 
How do~s he perceive his parents' opinion of him? 

9. Does h1s mother see him in a fixed or rigid way? 
10. Can he voice criticism of his parents, or is he in fear of 

of losing them?" 

\ 
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Probation Officer 37: " crying during the interview • . II 

Probation Officer 44: "We have a mental health clinic, everyo:1e 
apparently in need of evaluation is referred to it--and depending 
on its report--vlhat is indicated is implemented." 

The detection process was studied further in Section II, question 4, 

"In what ways, if any, do you feel the emotionally disturbed delinquent 

differs from other delinquents?" The responses were complex and in order 

to retain all of their richness it was necessary ,to establish specific 

categories for this question. They appear belo',,,. 

1. Little or no difference 

2. Nature of law violation 
a. Bizarre 
b. Aggressive 
c. Self-destructive 
d. situational 
e. Group norm 
f. Motivational 
g. Nature of law violation 

3. Probation experience 
a. Recidivism 
b. No pr'ogress 
c. Poor probation officer rapport 
d. Less responsive to probation experience 

4. Personality 
a. Inner conflict 
b. High reactivity 
c. Overly impulsive 
d. More rigid 
e. Less able to handle problems 
f. Inunature 
g. Passivity 
h. Disturbance more severe 
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5. Relationships and Ccrmmunications 
a. Peer 
b. Family 
c. Authority 
d. School 
e. Law 
f. Less able to conununicate and fewer relationships 

6. Other 
a. Environment 
b. Need more extensive psychiatric treatment 
c. Aimless 
d. Less competent 

Three major categories appear significant. Of these, category 4, 

Personality, receives the highest ra~1king. The results are consistent 

across the local and out of state probation divisions. Both groups isolate 

personality traits or characteristics generally consistent with signs of 

emotional disturbance. It, is interesting to note that the probation 

officers can more clearly define pathological personality traits on a 

comparison basis but seem less able to isolate these traits as clues for 

detecting disturbance. Generally the responses to this question sugge~t 

that probation officers feel the emotionally disturbed delinquent seems 

less able tohq,ndle a variety of problems which include his antisocial 

behavior, but ext:end to other areas of his life as well. All of the pro-

bat ion offic~rs indicate that the emotionally disturbed delinquent is 

uncomfortable in personal relationships. This evident with his family, 

peers, and a host of additional relationships which occur when he comes 

in contact with school and the l~w. Qifficulty in peer relationships 

emerges as an especially strong sign of disturbance. The probation 

:1_,. 

-,--.->-~' 

~~i~~;t:t~~~lW;lg~;{Si:~~1;Wtid1t;Ji~f~j}~t1~m~~:t;'14%~I:J.t~1t\~1r;i;~ir~~lil~'Ii~i~~~~i~'~~lf*1~1~~~1 ~~; !,j'~:,~;;/: ~~'i ,~, 
,t " ; 

f 
! 



.. 

60 

officer sees many yoongsters, .. several of whom know each other, and thus he 

is axposed to patterns of relationships a,gainst \vhich he may make judg-

ments. Some probation officers report that the youths themselves may 

report that a particular probationer is "crazy". The probation officer 

is quickly sensitized to the importance of peer relationships in an 

adolescent's life. Disturbed Family Relationships also seem to offer the 

probation officer some clues as to the degree of emotional disturbance in 

a client. From a family history, he may perceive patterns of family 

malaej1..'.stment and their effect on a probationer becomes more clear. On 

'the other hand, if the probation officer feels that he is interviewing a 

stable, responsible family and cannot locate variables within the family 

which contribute to delinquent behavior, he may then make a judgment that 

the youth before him is emotionally disturbed. 

Th<::! probation officer has learned that the Nature of the law viola-

.ti:.£!l may in itself reflect emotional disturbance. While he expects youths 

in certain sltuations to steal ~ars, etc., he does not ~xpect them to 

commit bizarre, self-destructive or blatant sexual crimes. The more' 

sensitive probation officer states that the emotionally disturbed delin-

quent's motives for committing a crime are different from his non-

disturbed peer. Many delinquents associate with "bad company" or "the 

wrong crowd" or "get 1.' nto trouble". B t th ' h ' u - ey Cl.te t e dl.sturbed delin-

quent's entry into crime as bei.ng more autistic and more closely related 

to his need to be caught, punished, or possibly to retaliate for some 

injustice which he thinks society has brought upon him. 
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Probation OfficeJ'~ 2B: " •• if a delinquent commits a' 
crime with a group of kids it's a social thing. With a 
disturbed child, often the acting out is self destructive, 
self hatred, punishment of his parents or probation officer. 
Often he's acting out some inner compulsion." 

Probation Officer 47: "A child rejected at home often 
projects his hostility toward the police or school. Some 
emotionally disturbed youngsters deliberately get caught 
in a sudden, subconscious 'call for help'." 

The relationship between the law violation and emotional disturbance 

has also been studied in Section II, question 5, "Does his emotional 

disturbance appear to be rela·ted to his charge?'" One-third of the proba-

tion officers who were interviewed felt that there definH:ely was a 

relationship between emotional disturbance and the particular charge 

which brought a youth into court. An additional 25 of the probation 

officers, or 60 percent of the total probation sample, felt that a youth's 

emotional.disturbance and the offense charged were at least sometimes 

relatec. to each other. Only six of the 44 officers felt there W:'5 no 

relationship at all between the two at all. As stated previously, these 

results would be consistent with the probation officer's belief that the 

motivation for the criminal activity may be related to emotional distur-

bance, but they do not report any clear correlation between a, particular 

offense category and emotional disturbance. Some trends which do emerge 

suggest that the charge, beyond parental control, and the charge of 

truancy as well as bizarre sexual off€:. :~ses are often indicative of emo-

tional problems • 
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We have explore.d some aspects underlying the probation officer:s 

skill in detecting emotional disturbance and isolated some of his 

attitudes about the relationship of delinquency to emotional disturbance. 

Section II, question 11 ?~ks how the probation experience differs from 

a treatment experience. '.I.·he results of this question not only offer ideas 

about treatment, but aiso convey some sense of the probation officer's 

perception of his own role. The bulk of the probation officers ~ndicate 

that there are basi;:: differences in the focus of probation and the focus 

of treatment. They perceive probation as an imposed form of intervention 

by the legal system. They cite tIle major focus of probation as the 

reduction of antisocial behavior, as opposed to ameliorating intrapsychic 

conflicts or attending to the pl"0bationer's "inner self". They cite the 

limited amount of time and the limited frequency with which they can meet 

with their clients as a result of heavy case loads and other court respon-

sibilities as inconsistent and inadequate'.- with treatment goals. They 

state that they do not have the latitude of confidentiality associated 

with treatment, and that their clients do not participate on a voluntary 

basi!'; . 

The involvement of probation officers with probationers reflects an 

adversary system. The child must attend, or there. are legal consequences. 

Probation officers report that they feel unprepared to offer treatment 

because they lack sufficient training in this area. They consistently 

indicate they wish for more supervision and more training. Most probation 
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officers do not perceive their clients as at,tending meetings on a volun-

tary basis. 

On the other hand some probation officers felt that youngsters who 

might be frightened by psychotherapy would talk to a probation officer, 

and thus they cite the potential service which might be offered. 

In the foregoing questions, probation officers clearly indicated 

many differences between probation and treatment. The majority cite a 

maj::>r difference in focus between the two processes. Nevertheless, they 

all indicate that they are sneing emot.ionally disturbed juveniles within 

their caseload. When given the option as to whether or not the court 

should offer direct mental health treatment services to these youths 

(Section II, question 10), 50 percent of the probation officers felt these 

services should be provi~ed directly hy the court. They :t::eport long 

waiting lists in outside referral agencies. They report poor inter­

agency cf)lmnunication and a failure to receive basic reports on their 

client's progress. More often than not, they feel they lose contact with 

a client once he is referred. Most wish to have some group of mental 

health experts directly available to the court, to handle crises and offer 

.' Sonle probation officers felt that when a child is direct superv~s~o~. 

referred outside of the court to a treatment facility, that facility 

eften neglects legal considerations and responsibilities, and they allude 

to the differences between goals diEcussed in the previous questions. 
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They emphasize role conflicts and respons.ibilities and feel that the court 

is sufficiently burdened by its legal tasks and should not assume the addi-

tional burden of treatmEmt. The remaining 25 percent of the sample would 

be satisfied with using court facilities. or outside agehcies, or both, 

'us long as their pr.obationer's treatment needs were met. 

Fifty-six percent of the probation officers replied that they did 

attempt to transfer emotionally disturbed delinquents out of the juvenile 

court and into a mental health program (Section II', question 7). While 

the yuestion was not sufficiently specific to discover whether or not the 

probation officer literally closed these cases or not, the mere fact that 

so many probat:i.on officers made out of court referrals, supports the need 

for additional therapeutic services. Only 20 percent of the probation 

officers indicated that they never transfer their client out of the court, 

but, again, it is unclear whether or not they obtain mental health services 

and retain jurisdiction, or simply relied on probation as the major form of 

intervention or "treatment". 

Nearly all of.the probation staff attempt to provide some interpreta-

tion of a psych:)logical evaluation to the delinquent's family (Section II, 

. question 8). They are less likely to discuss ~he result~ with the juvenile .' . 
himself. The general implic.:·'tion aD. ained from the questionnaire is that 

the youth cannot really un~erstand the subtle concepts involved. However, 

the actual probation intervieW!": suggest that the probation officer iF' 

uncomfortable in confronting the youth with evidence of his emotional dis-
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fear is that rapport will be adversely affected. Yet, if this matter is 

handled appropriately, it can be supportive for the youth to know that he 

can receive help. Eighty-seven percent of the probation sample do employ 

the power of the court to insure treatment, and will make it a condition 

of probation if either the youth, or his family, are reluctant to comply 

with treatment recommendations (Section II, question 9). However, most of 

~he probation officers find it more useful to gain voluntary approval for 

treatment. They stated that if the family or youth were really resistant 

to cOl1plying the court had not really been successful in forcing attendance 

at therapy sessions. A small number of probation officers make treatment 

a condition of probation if they sense that there is even remote motivation 

for treatment on behalf of the client or his family. Frequently, it serves 

as a "face saving" device for a partially motivated youngster who then can 

state that he is only reporting to treatment because the court has forced 

him to. It is interesting to note that many of these youths remain in 

treatment long after probation is completed • 

Section II has discussed some of the special problems presented by 

emotionally disturbed youths within the probation system. It highlighted 

the tremendous variability and informality in the detection process, and 

the limited understanding of ,."hat constitutes emotional disturbance. The 

results indicate there is no consistent program of detection utilized by 

probation officers as a group, or even within a single probation division. 

The data has cited some procedural trends, but in truth these trends were 

more clear to this inve~tigator as a result of data analysis techniques, 
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:han· they were to the probation officers who reported these procedures. 

'robation officers do not feel equipped to provide treatment for emotionally 

listurbed youths, nor are they satisfied in making referrals to outsid~ 

:reatment agencies. They cite many justifications for their feelings. What 

is very clear is that 75 percent ~esponded that the emotionally disturbed . ' 
juvenile did not generally receive the treatment they felt appropriate for 

lim. 

C. In the third section, Mental Health Evaluati0l.l, the network of clinical 

~ervices available to the pl"obation officer in his work with emotionally 

iisturb~d youths is explored. This section of the study attempts to dis-

~over the probation officer's perceptions of a clinical-psychological 

3valuation constitutes and the kinds of information he feels a clinic can 

:>ffel~. In effect, why does he refer? What is the focus of his inquiry? 

:Ie was also asked to make recommendations, if he felt they ",'ere appropriate, 

as to how a cUnic could be useful to him. 

All of the probation officers indicated that they made use of the 

nental health evaluation process in order to learn more about their client. 

flowever, in the Child Guidance Clinic Study, in Chapter II of this report, 

it , .. as discovered that thi's statement simply does not hold up. At the time 

of this study, 27 percent of the District of Columbia probation staff made 

no referrals whatsoever, and 50 percent of the remaining staff made four 

or less referrals in the six-month period of the study. While there is no 

similar data for the out of state probation divisions, it is quite likely 

that their referral systems are also overtaxed, bu~ not utilized with 
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maxim~m efficiency or gain. 

",- 'I 'i" " , 

The breakdown of the Referral system is apparent when one notes that 

clinical eVuluations are not routinely ordered at a specific time, part i-

cularly not prior to disposition (Section IT-I, question 5). In the District 

of Columbia, one-third of the probation officers reported that they order 

an evaluation early but do not define the term, "early", in any meaning~ul 

way. From the Child Guidance Clinic Study, it was learned that the vast 

majority of referrals are generated during probation, and then only at 

times of probation crisis. Thus, Whi'~. the probation officer states that 

he would like the benefit of a clinici~n's help, the very limited number of 

his referrals, and the failure to make referrals at critical points such as 

intake, and disposition, indicate that the probation officer does not 0.1-

ways attempt to obtain this help. Probation officers in the three states 

all reported that there was no resistance to their request for a psycholo-

gical evaluation (Section III, question 6). Apparently, the clini,'s do 

not turn requests down. However, in the District of Columbia court, the 

three tu four week waiting period often makes an evaluation useless in that 

probation has made an independent decision on processing the youngster, 

and the legal machinery has continued without the psychol0t...) ::al mater ial. 

The major means of communication between clinicians and probation 

officers is through written reports and memoranda. Conferences between 

members of the two divisions are not routine and generally occur only at 

the specific request of the probation officer. When the probation officers 

were asked whether the examining psychologist or psychiatrist was available 
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for conference prior to court, (Section III, question 9), a good proportion 

of the probation offi.cers indicated they did not seek a meeting. Several 

felt that. conferences would be possible and stated, furthermore, if a 

psychologist or psychiatrist were subpoenaed, he did appear in court. 

The investigator attempted to gain insight into the kinds of help the 

probation officer sought from the mental health experts. They were asked 

the kinds of information they felt the Child Guidance Clinic could offer 

(Section III, question 2). Their rasponses may be divided into four cate-

gories, as follows: 

1. General Evaluation 

2. Treatment Recommendations 

3. Probation Recommendations 

4. Specific Personality Features 

consistent with the results obtained from the Child Guidance Clinic Study, 

most of the probation officers state that they would like general evalua-

tions from the Clinic. However, their concern for treatment techniques 

and recommendations appears equally intense. Generally all of the sub-

headings above are rated as important. The probation officer wishes to 

obtain as much information as possible. However, the Child Guidance Clinic 

Study suggests that he does not know how to phrase his questions for a 

comprehensive response. All of the probation divisions studied indicated 

a desire for descriptive and comprehensive diagnostic material. 

In developing the probation questionnaire, the investigator hoped to 

gain information which could then be utilized in recommendations for ! " 
" . 
'lI 
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improving the probation process. In line with this goal, probation 

officers were asked to describe the kind of psychiatric or psycholog5.cal 

report which would be most helpful to them (Section III, question 4;. It 

is important to note that the same questionnaire reveals that only 27 per-

cent of the probation officers felt that the reports were adequate . [See 

Child Guidance Clinic data for confirmation.] 

The probation officers' responses to these questions appear quite 

1 d t 'ons F;'"st, they felt th~t the complex and generate severa recommen a ~ • .... .... 

reports needed to be clear, concise, and in language which they understood. 

was During the course of the interviews .. this investigator frequen'tly 

asked to help interpret psychological repor.ts which probation officers 

happened to hav~~ on their desks. At times, the reports seemed to have 

, but they were not w'"itten in a fashion which useful recommendat10ns, .L. 

, ff' to ;mplem. ent them in his work with his enablec the probat~on 0 ~cer .... 

client. Fifty percent of the probation officers studied strong~y empha-

Probation sized the need for recommendations which could be implemented. 

officers felt that the clinic's recommendations may be theclretic.ally 

sound, but, in the' light of the shortage of facilities, the lack of funds, 

or the limited inner resources which characterize their juvenile caseload, 

there was little or no realistic possibility of implementing the stated 

recommendations. There: \.,as d general desi.re for a less superficial and 

stereotyped discussion of the client. The probation staff desire reports 

d 1 d r e descripth-e of a youth's overall which go into greater ~pt1, an are mo 

functioning. 

~igij;ti~i ,. 
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It is interesting to note that one of the criticisms which occurs, 

~ . 

• albeit with less frequency, is that the reports do not attend to the 

special issues of the juvenile court. The clinic reports generally do not 

make statements about competency, insanity, etc. The probation officers 

feel that in effect they hnvA to make these judgments without the pro-

fessional support of the Child Guidance Clinic. 

The results obtained in this section offer clues to why ·the system 

of detection and referral of emotionally disturbed juvenile delinquents 

fails. Paramount is the partitioning out of a single delinquent to sev-

eral sub-agents of the court; i.e., the probation division handles proba-

tion; the clinical division handles evaluations, etc. There is a failure 

to integrate all of the material available for a single child in order to 

develop a court program which is suffif;~iently perceptive and definitive 

so that probntion can be successful. The quest:i..on of emot ional distur-

bunce should be c:'>l.plored for every child i!:lUUediately at intake. The 

Child Guid."lnce Clinic should not wait for referrals, but should take an 

aggressive and responsible role in the detection proces~. It would seem 

so- much more yaluable 1:0 anticipate psychiatric problems baaed on screen-

• ing and evaluation and prevent crises, rather than perform evaluations 

'. merely to document that a crisis exists. The probation officer says he 

wants more information but does not always request it. The Child Guidance 

Clinic states that the questions which are directed to it are ambiguous 

but makes no attempt to obtain cla.::ification. The Probation Officer 

Questionhaires indicate great dissatisfaction with the evaluative process, 
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and thus it is not used. When it is not used, emotional di'sturbance will 

not be detected. until there is a conjoint effort to establish and utilize 

a clinical evaluation unit which is satisfactory to both the probation 

officers and the clinicians, neither group can appropriately lay blame to 

the other for the existing failures. 

D. In Sections IV of the questionnaire Role of. the J'udoe, and Secti.on V , . 
of the questionnaire Role of the Attorney, questions about the role of the 

judge and the role of the attorney are asked. The probation officer is 

p,::rt of a neblOrk, in '-.Thich the judge and the attorney are equally signi- '. 

ficant links. In a subtle "lay, the questions in sections IV and V attempt 

to assess the older probation officer'S response to changes in the juven-

ile court. par.ticularly the increased presence of attorneys, and the adop-

tion of more formal legal procedures. Several of the quest:"ons which 

appear ip the Probation Officer interviews were also included in a similar 

questionnaire constructed for Attorneys. Thus, it was possible tq compare 

discrepancies iI~ function, role perception, and attitude. The attorney, 

probation officer, and judge \'lere asked not only to comment u/?on their own 

role but upon each o~hers' roles as well. Questions which appeared in 

bot:h the probation officer ant'. attorney questionnaires are asterisked in 

the Appendix •. 

When probation officers were a:=:ked if the judge was responsive to 

their recommendations, there was unanimous agreement that he \'las (Section 

• IV, question 1). The probation officers perc;:eive themselves as the judge's 

. '. 
I, .-___ ... __ . ___ ,- •• 
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primary source of information about a child. Their appearance in court 

requires preparation and it is not without personal anxieties. The ex~eri-

enced probation officer comes to know the preferences of individual judges 

and structures his material in order to maximize its importance in his 

brief presentation before the bench. Not all ofOthe probation officers 

stated that the judge agreed with their recommendations, but generally 

they fe] t he had been responsive and made use of their material. A small 
, . 

number of )robation officers reported that they had some experienced indi-

vidual judges \oJho were so biased, that in those instacces their recommen-

dations seemed to have little effect on the judge's decision.!,; few 

others indicated that the nature of particular crimes often determined 

the judge's decision rat.her than the probation officer's recommendations. 

Prior to the Gault decision, attorneys were not generally present in 

the juvenile court. The probation officer dealt with the judge directly 

and to 30me degree acted as both advocate and prosecutor. The emergence 

'of the attorney in the juvenile court has caused upheaval to the system 

and particularly to the probation of ricer. He is no longer the major 

source of recommendations for the judge's consideration. Now the judge 

must take into account, and respond to the attorney's recommendations too. 

Many aspects of the probatio~ officer's former role have been challenged 

by the attorney. 

The discussion of the probation officer's responses to the questions 

in this section does not depict the emotionality which was so obvious in 

the actual interviews, but individual quotes will be cited in order to 
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illustrate the intensity of feeling around these issues. Four major cate-

gories appear to represent the probation officer's perception of what the 

lawyer's role s.hould be (Section V, question 1). They are as follows: 

1. Essentially legal representation; 

2. Legal representation with social-emotional interest--treatment 
planr.ing, community rehabilitation; 

3. Comments which imply that the attorney is not acting in the 
best total interest of the child; and, 

4. Comments which indicate that the la"lYer is not necessary and 
sho-ald not be included in,juvenile court proceedings. 

All of the probation officers felt that the attorney should play a rol.e 

in the juvenile.court. However, 86 percent of the sample f'elt this role 

should consist of legal counsel in order ·to insure:: the juvenile's legal 

rights. Nevertheless, twenty-five percent of the probation officers in the 

District of Columbia made comments which implied that the attorney was 

not acting in the total best intere:::;ts of the child. It is an in'teresting 

parad)x that while the probation officer feels the attorney should confine 

himself to a legal role, he then criticizes him for not attending to the 

total interests of the child. In effect, the probati~n officer is asking 

the attorney to allow him to formulate rehabilitative planning and accept 

his judgment about the best interests of the child, Yet it is clear that 

the attorneY's entire defense is based upon the attorn8Y's perception of 

what constitutes the best interests of the child, and the attorney's 

assessment of what constitutes the best legal representation • 

\ 
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Probation Officer 3B: "~f.'he attorney should operate in the 
best interest of the child, he should consider the child'a 
total home and community, he should not operate just like 
it was an adult case.~ 

Probation Officer lB: "Their [attorneys') objective seems 
to be to win a case rather than what's best for the child. 
Their objective is to get the kid back on the street." 

Probation Officer 7B: "I don't see the lawyer playing a 
relevant role in the juvenile court--They assume all cases 
get the bad experience of the Gault situation. His specific 
role should be to protect the child's civil rights and he 
should not be involved with the total child." 

Probation Officer llB: "I'm confused, I've had battles since 
I've gotten here. I've recommended detention, and the lawyer 
gets ~ child set free for superficial reasons. I'm confused, 
lega.l.1.y he may be right, but I don't know how much." 

In order to further explore the probation officer's feelings that the 
{ 

attorney does not act in the total best interests of the child, the pro-

bation officer was asked to comment on how perceptive he thought attorneys 

were regarding a client's mental condition (Section v, question 2). Sev-

enty-five percent of the proba·tion officers in the District of COlumbia 
t 

fell: the attorney was not perceptive of ment<ll health needs and that his 

concern with legal issues often led to the neglect of treatment measures 

or rehabilitatiVe programming. It is a very sharp contrast that only 4 

of the out of state probation officers felt this was true. Their responses 

reflect~ a greater working together with attorneys. While they agreed with 

their District of Columbia colleagues in the previous question that the 

attorney's role should be essentially legal, apparently they are more 

willing to communicate ideas to the attorneys, and are more successful at 

serving as mental health advisors to attorneys. At least half of the out: 
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of state sample replied that the attorney was perceptive to his client's 

ment~l health condition. One volOnders if the probation officers in the 

District of Columbia are not in fact perceived as adverf>aries by the 

District of Columbia attorney and as representati:ves of the legal "estab-

lishment" which is destructive to the juvenile, and thus avoided by the 

attorney. The out of state probation officers indicated that there is, 

variability in an attorney's grasp of mental health issues. Sometimes 

they say the attorney perceives the problem but not the treatment. They 

also stated that the attorney \'las better able to note a serious emotional 

disturbance, but \'las le:;;s aware of the more subtle forms of mental illness. 

They also report that sometimes the attorney will only acknowledge the 

prese~ce of emotional disturbance if it is documented by a medical officer. 

Probation Officer 47: "Lsually he's [attorneyj quite perceptive. 
If his client seems abnormal, he often requests a psychiatric 
examination./I 

Probation Officer l: "Generally he's as perceptive as the v;,,"O­

bation officer handling the [juvenile1." 

Probation Officer 3: "Usually aware of conditions but horribly' 
unaware of treatment programs and the paucity of them." 

Probation Officer 4: "Only aware of most gross mental distress 
not aware of the personality disorder which distorts." 

All of the probation officers said that they conferred with the ju-

venile I S lawyer, but generally they had to init,i.ate this conference, and 

th~t'the attorney did not routinely familiarize himself with the probation 

material (Section v, question 3). 

In attempting to assess the results of probation officer-attorney 

conferences, the probation officer was asked whether he felt the juvenile'S 
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lawyer was responsive to his recommendations (Section V, question 4). In 

the District of Columbia, all but two probation officers felt the attorney 

was not responsive. In other states, more than half of the sample re~ort 

that he was. Both the District of Columbia and out of state probation 

officers acknowledged that there was sorr.e variation based on t.he attorney's 

experienc€l, his personality t and, more important, whether o~ not the attor-

ney felt that the probation officer's recommendations supported his own. 

The probation off}cers sense that the presence of attorneys in juven-

ile court has not only aff.ected their relationship with the judge but with 

their own probationers as well. When asked how he felt 1.:hejuvenile per-

ceived his attorney's role (Section V. question 5), the District of Colum-

bia probation division clearly stated that the juvenile saw his attorney 

as a means of "beating the rap" and "going free". This imEP:::ession was 

also shared by two-thirds of the out of state probation officers. 

Very few probation officers felt that the juvenile fully understands 

the role of the attorney. Furthermore, th.ey commented that the juvenile 

saw the attorney for such a short period of time that, despH:e the attor-

ney's receptivity, the juvenile did not have sufficient involvement with 

his attorney which enabled him to think that his lawyer could help him 

with any other life problem, beyond getting him released from court. 

Several of the District of Columbia probation officers imply that the 

juvenile is either confused. or distrustful of his lawyer's role. Almost 

none of the probation officers feel that the juvenile perceived his attor-

ney as a confidante or friend. 
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Probation Officer 2B: " 
him. If he is an older guy 
Many parents complain abou't 

. some kids can relate and like 
and moralized it turns kids off. 
the lawyer." 

Probation Officer lB: "The kids are not stupid, they use 
him. Some view him as a means of 'beating the rap'. The 
less sophisticated don't even know what he's there for." 

Probation Officer 3B: "y.n1en you're i.n trouble with the law 
you need a lctwyer. I go along wi.th the Gault decision. Often 
these kids don't have the financial means. Some lawyers are 
good, some are bad." 

Probation Officer 29: " •• his mouthpiece ... " 

Probation Officer 33: " •• the attorney's main objective 
is to obtai.~ a non-delinquent finding." 

The sixth section, Insenrj ce Training, deals with training issues. 

Hany studies mal<:.e recommendations for major revision without exploring 

the needs of line p~rsonnel. Our own research has suggested that no plans 

for changes ~ill be effective unless they can be digested and implemented 

by these personnel. within this section, the pro~ation officer is asked 

to deiine areas of additional training which would allow him greater pro·· 

ductivity (question 1). His familiarity with referral recourcis is as-

sessed by asking whether or not he has visited or heard about these re-

sources (question 2). Finally, in an attempt to get at, the basic core of 

probation, the probai:ion officer's feelings about the youths in his case-

load and his preferences for working with particular types of youths are 

e~plored (question 3). 

Ninety percent of the probatir~ officers who participated in the 

survey replied that they had visited both the detention and treatment 

facilities to which they send their probat:ioners. They state ~1l1animously 

'. 
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that these sites vlere visited prior to the youth t s arrival, and during 

the course of his confinement. 

Discussions with the administrators and staff of the local facilities 

indicate that these statements are not accurate. They report that youths 

frequently complete detention without a single visit from their probation 

officer, despite requests for this service by the yuuth and the detention 

center. 

The figure is probably spuriously high for treatment facilities as 

we~l. In an earlier discussion of the research, probation officers stated 

that they lost contact with their probationers when he was referred to 

outsj.:Ie ago,mcies. Furthermore, when referral services were discus,sed dur­

ing the interview, it was apparent fha'c many probation off~cers merely 

had " cur'-"ory familiarity with community facilities, generally based on 

comments t .~y had overheard, rather than actual visits. If probation 

off.·~·ers ,re unfamiliar with referral agencies, those YOU"11 wh 0 " 0 requL'e 

the treatment services provided by the agencies are not likely to receive 

the help they neect. The mere si~e of probation caseloads, and the offi-

cers's appointments at court, etc., also suggest that his time is so 

heavily cOInflitted that he is unable to establish the communicat:ion with 

referral agencies which might facilitate the tre.atment for emotionally 

disturbed delinqu0nts. 

There W'lS unanl.mous agreement by line staff and supervisors thai: 

.·~..:.titional insE:.'r.vice training and supervision were desirable. Supervisors 

re~~~t very limi~ed budgets for training, but state that they constantly 
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Budget is not the 1 
The probation officer"s case load often leaves him unable ! seek inexpensive seminars and courses for their staff. 

only difficulty. 

to commit time away from the office. It is ironic, however, that many 

probation officers feel the best probation officer is the kind who pursues 

his role in a variety of settings, and meets with probationers in the 

community, on the. street, at th(~ school, etc. 

There was a strong wish for additional training in counseltng tech-

niques and group therapy fechniques. Probation staff report -Lhat the C<.lSC! 

presentation method of tr~ihing was particularly useful. There is 

for refined screening techniques, as well as a greater input into adminis~ 

trative decisions and procedures. 'l'here was consistent s'-':,~')rt expressed 

for a less formal and more immediate liaison and system of communicat.i"n 

with the mental health service. 

T\vent:y percent of the local anc. out of state proDdtio!-l officer s 

report no ~re[erence for a particular type of client. ~hey report satis-

faction with a heterogeneous caseload, or enjoy the cballenge presonted 

by individual probationers. Hcwever, 80 percent do express a pr[~ference:.. 

'1.'his item highlights the crucial neglect of this variable in assigning 

probationers to officers. None of the probation divisions reported a 

formal system of case assignments. Individual supervisors occasionally 

discover that particular officers have success with a particular type of 

child, but mayor may not act on this knowledge. Seventy-five percc:r.t of 
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the officers indicate personality preferences. Some prefer aggressive ! , 

active youtrs, others are intimidated by these same youths. Similarly, 
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ithdrawn youngsters provoke discomfort in some probation officers and 

hallenge others. Preferences are also indicated in terms of age, sex, 

nd offense. In the latter category, several probation officers indicated 

hat they do not like to work with addicts. others indicated they did not 

refer l'run-away" or "out of parental control" girls. 
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IV. A Psychological Portrait: An Independent Study of Juvenile 
Probationers not previouslX tested for Emotional Disturbance 

In the preceeding chapters the functioning of the Child Guidance 

Clinic and the Probation Division of the Juvenile Court (now th~~ Family 

Division of the Superior court of the District of Colurnbic:) 'Nerc~ revie'c'led 

in relation to the services provided for those juveniles selected f.or 

psychological evaluation. The data reveals that the actual number of 

juveniles referred to the Clinic comprise a proportionately small sample 

of the total case load, and ·that the number of Probation Officers who 

make these referrals represent an equally small sample of t1.e total 

Probation Stafr. 

The minimal utilization of the referral process coupled vlith the 

. '~""---'-' .... 
probation officer's amb~guous d~SC1:l.m~nat:l.on between mental health and 

pathology vividly indicates that seriously emotionally disturbed juve-

niles pass through the system undetected, and untreated. In order to 

observe this phenomenon, a group of juveniles who completed the intake 

proc\~ss, and had been on probation for a period of six months to a year, 

without being referred for a psychologi(~al evaluation were independently 

tested o The psychological protocals Dbtained from these youths were 

then reviewed by a group of independent clinical psychologi.sts. 
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A. Selection of the Sam~le 

The Quarterlv Sta tistical Report published by the Juvenile Court 

of the District of Columbia provided the basis for selecting the youths 

who were to be exami~ed. The Statistical Report delineates, new delin-

quency referrals acco~ding to offense category, as well as age, and 

sex of the juvenile, and thus provides a patte:r.n ot: the various types 
,,' 

of youths represented in the court caseload. The pattern which reflected 

the case load as it appeared during the months of Nay thru December 1969 

was utilized. A discussion of tr.is pattern, as well as the figures for 

the period of time encompassing this research are cited in Chapter II, 

Table I of this report. By way of brief review, the majorit:y (almost' 

00%) of these referrals are males, below the age of 16; \'1hose offenses 

are likely to be acts against persons. The female juvenile offender, 

also !:ends to be below the age of 16, and her offenses are primarily 

cllaracterized as truancy or beyond parental control. 

Twenty juveniles, corresponding to the ab::)Ve distribution, were 

;'3ought. A!1 IBM print out obtained from the Research and Statistical 

Division of the Juvenile Court presented the investigator with a list 

of juveniles \<Iho were placed on probation at least six months previously. 

The J.BH data was subsequently checked with the card file or registry 

maintained by the Pr:obation Division. An extensi'/e list of candidates 

was ga thered for each of the offense age-sex sUb-cells in thp. last 

q 1larterly report f.or fiscal 1969 and the first and second quarterly 
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reports for fiscal 197G. Names were selected in orjer of presentation 

on the IBI>i print-out. The print-out did not indicate whether or not a 

particular juvenile had been referred to the Child Guidance Clinic. If 

the clinic had in fact received a reference the particular name was 

deleted from the list. Since tile print-out was chronological, the first 

selections :epresented juveniles who had been on probation for a year 

or longer. 

B. Transistions and Crisis 

ThE'! selection process e;ctended over several "leeks and mirrored the 

transition 'Vlhich the court was e:xperiGl"lcing. The study "laS initiated 

at a time \\Then the Court ,,;aa in a major crisis. The Cour:t held g<lined 

challenged for its inabiV.ty to cu:,:>b juvc~nile crh~<:l, <;,!] ~1oJ..l z\s its 

'juveniles wlilre detained for inordinately long periods of time, ,>Jhile 

other juveniles 'vere accumulating ne','1 offenses, '"hile still Cl,'laiting 

a court appearance fur a previous offense. Rehabilitative facilities 

'lTere overcrowded and labelled as br~(,;ding grounds for criminal behavior, 

and much publicity a.ttended a senate inv€~stigiltion of the court. Admin-

istrative guidelines were 'irJeak, and records were misplaced or lost. It 

was during this same time tha t the Chief Juvenile Judge. who had pre-

sided for almost a decade, died. 

, , 
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It was also during this same period that the Juvenile Court, lost 

the autonomy it previously hold, and was incorporated into the Superior 

Court as a result of a long awaited reorganization of the entire District 

of' colur.1bia court structure. Judges from the adult criminal court, 

without training (..r experience in dealing with juveniles were rotated 

'1 t and maJ'or policy decisions affecting probation ~hru the juven~ e cour , 

occurred. In an attempt to reduc.e the massive backlog, youngsters who 

'Vlould have remained on probation for longer periods of time ,,;ere dismissed 

prior to one year. 

As a result, many of the youngsters who met the selection criteria 

were no longer available. Ultimately the 20 juveniles who were test,ed 

tended to be on probati0n for 6 to 8 months at the point of selection 

rather than for a year • 

Another factor which curtailed th~ list of subjects was also in­

volved in the crisis of the court's transition. As the new judges 

attempted to mee-t the guidelines which emphasized rapid una. early justice, 

d 'th th' lack of. experience and began to refer they vlere confronte W~ e~r 

incr.easing numbers of juveniles for psychological evaluation, seemingly 

as a means of diminishing the public's criticism of the court backlog. 

'rhe waiting list for the clinic expanded considerably, but never-the-less 

cannot be interpreted as a greater atvareness of the juvenile's emotional 

problems. Of the 36 youngsters whom the examiner initially attempted to 

locate, 10 had subsequently been committed to institutions as a result 

ff ' obat;on cr;s;s However, these youngsters of further 0 enses or a pr .... .... .... • 
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still had not received a psychological evaluation. 

1~e number of potential subjects from the L~M print-out continued 

to diminish as a result of the time lapse between the initial phase of 

the research and the testing phase and the frequent inability to locate 

adequate case records. These difficulties serve as a dramatic illustra-

tion of the need for new proc~dures. 

c. The Test Procedure 

Twenty juveniles were tested. Ten of these evaluations were con-

ducted by this invc=:stigator, four were conducted by a schl"lol clinical 

psychological with many years of e,cperience, and 6 were conducted by " 

doctoral candidates in clinical psychology, under close faculty super-

vision. 

• The juveniles ,.,rere contacted by their probation officer and asked 

to pa~ticipate. They were informed that the purpose of the evaluation 

was for research, and in order to obtain ideas for new programs and 

procedures. It Wi:lS explained that parti'_~ipation \.,ras not compulsory, 

and that the particular youth was selected because of his age, and the 

fact that he had be<;:ln on probation for a \<lh1.le. Each subject \\TaS pro-

vided with carfare, but no other rp.muneration.. Only one juvenile was 
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D. Tests Administered 

/ 

, 
/' 
( 

Each subject received a ccmplete Wechsler Intelligence Scale, a 

Rorschach, a Bender-Gestalt, and the House-Tree-Person test. 

E. Test Protocols s'=!lected for Study 

". ~- ... ,....... ~ .... 

Although 20 subjects were tested only 12 of these were selected for 

the final study, since the goal was essentially illustrative. Each of 

the twenty protocols was assigned a number which wa.s concealed and placed. 

The firs t 12 numbers wh ich were cL:'lwn '<Jere selec ted for study. 

Each test protocal was prepared in on identical manner before it 

was submitted to the evaluating psychologists. 

1. A summary sheet was constructed for the Wechsler scale. The indivi-

dual \\Techsler Subtests and both their raw scores and scaled scores, as 

well as ~;le Verbal, Performance, and Full Scale I.Q. was recorded on 

the summary sheet. In, addition, the juveniJ "!' S responses to the vocab­

ulary subtest were typed and inclnded, in order to provic1e a sample of 

tl1e juvenile's language. 

2. The Rorschach and inquiry were typed, but were not scored. 

3. The Bender Gestalt, and House-Tree-Person drm."ings were reproduced. 

4. The juvenile's age, sex, and offense were listed. No other infor-

um."illing to participate. mation was provided. 

The evaluation were conducted at the probation division offices or A cover letter was included instructing the psychologists to review '\ i 
I 
: 

5. 

at the research offices across the street f.rom ti~e court. 
; .i 
! i I 

f~ 

I 
" 

I 
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each protocol carefully and requesting him to answer the following 

questions: 
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a. Clinical 

i. emot1.onal disturbance Does this youth show eV1.'dence of ' 

or an organic disorder? 

ii. How severe do these symptoms appear (mild, moderate, 

severe)? 

What diagnosis might be attributed to this case? 

What kinds of treatment recommendations would you 

make for this youth? 

iii. 

iv. 

b. Legal 

i. What aspects of this material should be considered by 

a probation officer or judge in developing a rehabilitative 

Plan for this youth? Plea I' t th se 1.s e specific test items which 

you feel are relevant (i . .§.., evidence of 10'.1' I.Q., evidence of 

specific strengths or weaknesses, etc.). 

ii. Does the psychologi.cal material offer any clues as to 

whether or not this young, ster 1.' s t compe ent to participate in 

the court proceedings? 

iii. Based on your evaluation of the data, do you feel pro­

bation is a suffici,,,:,t form of intervent1.'on or does this young-

ster appear to require additional mental health services? 

Please list specific recomrnendat1.' ons (' h 1:. • .£., psyc otherapy, 

hospitalization, education, et ) ·c. . 

F. Psychology Ra ting Boarg 

Nine psychologists were asked to evaluate the protocols and complete 
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the questionnaire. 
The Rating Board knew that the study dealt with the 

Juvenile Court, but were not familiar with the project. They were 

informed that the protocols were court cases, but did not know who 

had tested ::"1e juveniles, nor were they familiar with the basis on 

which the proLocols were selectec1. 

Each psychologist was given 4 protocols to evaluate. Each protocol 

was, rated by three different psychologists. 

All of the psychologists held Ph.D's in clinical psychology, and 

reflect excellent training. All are currently employed as professional 

psychologists, 3 of the psychologists currently hold positions of major 

responsibility as a division chief or director of training. 

G. Ca!',c 1 

This fifteen year old black female was place on probation because 

she is beyond parental control. On :he v;rISC she obtains a Verbal I.Q. 

of 67, a ;erformance I.Q. of 71, and a Full Scale I.Q. of 66, which is 

mental defective. 

T\oJo of the rates felt there was clear evidence of both emotional 

disturbance, and organic malfunction. 'rhe third ra t,er fel t the diag'· 

nostic evidence was unclear, but that the symptoms themselves were 

severe and labelled her as mentally retarded. 

All of the raters emphasized this girls very limited intelligence, 

and the likelihood that she will require prolonged guidance. Probation 

alone would be seriously inadequate, and the rates point to a need fo:: 

remedial education, job training, psychotherapy, family counseling, and 
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Clnd ultimately residential care if improverllen,t does not occur. Two of 

the raters report that sexual acting out. is likely to oecur, ana. that 

close interpersonal relationships in general will present problems. 

All of th€. raters anticipated that there would be difficulty in this 

youngsters' understanding of the legal procedures, and that she may \>lell 

become disorganized under stress, and manifest poor reasoning ability. 

While she appears competent to participate in court proceedings, they 

felt her participation could only be minimal. 

In summary, all of the raters felt that probation alone would be 

seriously inadequate, and that the psychological evaluation offered 

relevant guidelines. 

H. Case 2 

This almost 16 year old black female ,vas charged \>lith truancy and 

beyond parental control. Her scores on the WIse are as follows: 

Verbal I .• Qa of 77, Performance LQa of 78, and Full Scale I.Q" of 75. 

She is functioning in the borderline range of intelligence, but shows 

some evidence of higher potential. 

There is disagreement between the raters ~s to the seriousness amd 

etiology of this girl's difficulty~ One rater perceives her as mildly 

retarded possibly on an organic basis. The second ra ter sees her at3 

passive aggressive and potentially volatile. The third rater concurs 

with the preceding diagnosis but rates the symptoms as less intense. 

All three agree that she is need of supervision and can benefit from 
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psychotherapy and vocational training. 'ltt1ey feel probation is not likely 

to offer sufficient emotional growth or guidelines. 

The raters felt this girl was com~~tent and imply that a court ap-

pearance Cr'ln help her understand cause and effect relationships, and 

serve to enforce impulse controls. 

L eas~ 

This 16 year old black female ,'las considered beyond parental controL 

On the \'lAIS her Verbal I.Q. is 82, her Performance I.Q. is 87, and her 

Full Scale I.Q. is 83. She is functioning a t the lm'rer thresholds of 

average intelligence. 

The raters concur on mild symptoms of emotional disturbance, and all 

diagnose her as having a personality disorder. 'l'1hey perceive that she 

possesses additional strengths and more emotional resources than she 

is able to utilize. Feelings of unmet dependency and a sense of her own 

inadequacy seem to have turned this youngster against society and her 

family. 

All of the raters feel some form of environmental intervention empha-

sizing remedial education, family therapy, vocational opportunities, and 
. 

a supportive rather than threatening approach are required. ~hey feel 

her perceptions of reality are accurate and that she could definitely 

participate in court proceedings. ~1ey did not feel however, that proba-

tion alone would offer sufficient intervention. 
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This 17 year old black male was charged with unauthorized use of 

an automobile. On the "lAIS his Verbal I"Q _ is 90, his Performance I.Q 0 

is 91, and his Full Scale 1.Q. is 90, all of which are average .. 

, " 

.. .\ 

The raters all felt there was moderate to severe evidence of emo-

tional di.sturbance and highlight the "aggressive" or "hostile" features 

of his personality" They ackno'Vlledge his good intellectual potential " . 
f,. '. 

and recommend psychotherapy to help him deal with his "oral sadism" his 

"um;est and turmoil" and "his potential for becoming sick & acting out 

violently" . 
'. 

.' . 
'fhere was consistent agreement that this youth was competent to 

participate in the court proceedings, but required intensive therapeutic / 

intervention. 

K~ Case 5 

'. 

~\ 
This 17 year old black male was charged \V'ith Burglary ,and placed 

on probat~on. On the ''lArS he possesses average intelligence, His Verbal I ,~. , , 

I.Q. is 92, Performance I .. Q. is 95, and Full Scale I.Q. is 93. 

The raters describe this youth as essentially without emotional 

disturbance, but feel that he is not utilizing his resources, The raters 

each comment on his self concept as a male, cmd exprel3s a desire for more 

of a social history. Two of the raters suggest involvement with a male 

figure, as a model. The recommendations are for realistic supports such 

as job training, extra curricular activities and help in socialization. ". 

.. ' " . 
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t r is competent. 
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threshold for frustration suggest a character disordel." or unsociali:? ad 

aggressive reaction. The raters emphasize the need to help this young-

ster maintain control and recommend a half'-\vay house or mo,re confined 

residential placementu Remedial edu·:::ation as well as therapeutic 

counseling are recommended" Probation in itself does not appear to 

offer sufficient rehabilitative promise. 

Despite his impulsivity, this youngster was considered competent 

to participate in court. 

N. Case 8 

'l:'his 15 year old black male was charged with robbf'.lry vlith force 

and violence. On the vHSC he a ttains ~ Verbal LQ. of 8J. p a Performance 

LQ 0 of 72, and a Full Scale LQ 0 of 75. His functioning falls wi thin 

the Borderline to Dull Norma::. I.Q. range. 

This is a youth in need of J~'ajor therapeutic services. The rat<·~rs 

report that his symptoms are severe and reflect both emotional distur-

bance of psychotic proportions and organic involvement. They all doc-

umented the need for extensive psychological, psychiatric, and sensory 

investigation, and reco~~ended this be performed in an in-patient facil-

ity. They point to his poor emotional control the tension generated in 

interpersonal relationships, as well as \veak role identification. 

Two of the raters felt this boy was incompetent to participate in 

court proceedings, the third rater felt that he might be marginally 

competent. They felt probation would be an inadequate form of interven-

tion and recommended hospitalization. 
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O. Case 9 

This black male youth, almost 16, was charged with robbery with 

force and violence. On the WISC, his Verbal I.Q. is 90, his Performance 

. 86 d h' F 11 S 1 I Q 87 Intellectual functioning is I.Q. ~s , em ~s u ca e •• • 

essentially average . 

This boy is perceived as emotionally disturbec. His symptoms were 

t fTt1..e rat~_~rs report on this youths "angry judged to be moderate 0 severe.LU 

feelings" and his "authority conflicts", and that he is "ridden with 

aggressive impulses". His anger appears quite close to the surface and 

he demonstrates considerable emotional lability. 

In light of this J,ability one rater felt his hold on reality was 

tenuous, and thus was only marginally competent. The t\vO remaining raters 

cite a need for psychotherapy and feel probation ,""ould not offer enough 

service, but feel the boy is compe;;ent to participate in the court pro-

ceedings. 

P. C,;tse 10 

This ] '2 :rear old black male youngster has accumulated two offenses, 

assault and rectal sodomy. On the WISe his Verbal I.Qo is 85, his Per-

formance T.Q. is 79, and his Full Scale I.Q. is 80. ']:rtw scores indi-

cate low average intelligence. 

This boy was judged as showing severe emotional di\sturbance as well 

as related organic disturbance by two raters, and moderate <;>rganic dys­

function as well as an adjustment problems, by the third rater. The 

: .. --" t..~ .. <AY.~ "" ....... ,. ~ .... ...,.. oJ" ~",_.""~' , •• 
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raters responded with great intensity, and convey a need for in-patient 

care, medication, and extensive evaluatinn, in order to help this young-

ster adapt to his limitations, control his impulses, and still cope with 

the world. 'Ntey highlight his gross inability to participate in court 

proceedings and state with clarity the many additional services he re-

quires beyond proba,tion. 

Q. Case 11 

'Ntis 15 year old black male was placed on probation as the result 

of a burglary charge. On the w:-:se his scores are well in the average 

range \vith a Verbal I.Q. of 82, a Performance LQ. of 107, and a Full 

Scale I.Q. of 93. Nevert:heless the minor \vho tested this youth reports 

that he is unable to read, exception in very limited "my. 

The 3 raters ~:eI ... ort moderate to severe symptoms of emotional distur-

bance. 'l'wo of the three, felt that further eXamil1.ation was re~uired in 

order to rule out underlying organic problems. 'Ntey poi It to emotional 

"constriction", coupled with aggressive impulses. 'IlJ1ey see this youth 

as needing confirmation and reassurance of his potential, and recc;mr,end 

remedial training, occupational plar:ning and psychotherapy. One of the 

raters felt this youth was not competent, two felt he \vas. This is the 

only yot1th who reflects disagreement. by raters as to his competence to 

participate in court proceedings. 

i 
. ..1 

I 
! 
I 
\ 
1 
I 
! 

• 

~' 

i 
i 

~: 
~k 

" 

~( 

. , , 
\t_. 

'(' -, 

96 

R. case 12 

IDis 14 year o:'d black male was charged ",ith assault and robb~~ 

with force and violence. On the WISe he attains a Verbal I.Q. of 82, 

a Performance I.Q. of 99, and a Full Scale IoQ. of 89. His intellectual 

functioning is sCattered across the average range. 

All of the raters felt this youngster manifested signs of emotional 

disturbance, but judged his symptoms quite differently, ranging from mild 

to severe. 'Ntey agree on the diagnosis as a personality disorder, 

. ddt' g ou t 'i:he ra ters feel this associated with anxiety ~na equacy an ac ~n • 

youth "Jill require a patient and teaching therapist before thl.s boy can 

present himself from translating his bad feelings into anti-social be­

havior. 'Ntey feel he has to be gently guided towards self exploration, 

recommended psychotherapy, remedial education, and a series of supportive 

and correr.tive environmental experiences. 

They feel he was competent to participate in court proceedings. 

So Summary and Discussion 

Of the 12 cases evaluated by the psychology raters, all but 1 young­

ster was considered to manifest a variety of signs of emotional dis-

, d In s~x of the cases, (~r 50 percent of the turbance or organic d~sor ere ~ 

. 1 ' 1 signs were of such severe proportions clinical sample, t.he patho og~ca 

that the raters felt the possibility of psychosis or retardation was so 

great that the juveniles perception of reality and his ability to make 

judgements was seriously impaired. 
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The single youngste~ who was not. j.udged_ .. ,~o the emotil.Jnally disturbed 

was not vlithout symptoms of distress. Hm..,r8ver, his problems were con-

sidered comparable to the stress other adolescents experience and there 

was no particular evidence of an affective or thought_disorder.~,_ For .. 
{ -. 

this youngster, probation was considered an appropriate and prc;nising, 

response to his anti-social behavior. 

For each case, the rater was able to abstract the test responses 

and test patterns upon which 11is judgements or interpretations were based. 

Each youngster was rated by three psychologists. In. general these yout,hs 

appear culturally, emotionally, and psychologically ,;eprived. In several, 

their impulses are so close to the surface and their control so tenuous f 

that additional crises of various kinds are likely to occur. Spme will 

undoubtedly return.to the court with new charges, (this has proved to be 

so, after checking records since the evaluation) other may require hospi-

taliza tion or secnre custody. yet none of these youngsters 'i·;3re selected 

for referral to the Child Guidance Clinic, as a result of the intake 

pracess, ,?r during the period of time they had been on probation. Eleven 

were rat~~ as needing additional services beyond probation, which include 

psychotherapy, remedial education, vocation~l training, fa~ily counseling, 

and resid9ntial care. All of the raters felt that the psychologi~al 

evaluation provided data which would be'useful and frequently essential 

for an effective proba tion e,xperience. 

Two youngsters wenl considered incompetent to participate in court 

proceeding. There was disagreement as to whether or not a third youth 
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.. W~f1 ~ompetent. For several others, \"hile the _ra ters fel t these juve-
01(- " 

1" niles could participate in their court proceedings they imply limited 
! 
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" 't' Thl.'S is a fact that the attorney as well or questionable partl.cl.pa l.on. 

the probation officer must begin to explore in more detail. 

All 12 of these juveniles 2,re underachieving in school as well as 

, T."'" ;le tl1ere are indica tions of higher in tel-in the rest of their ll.ves. WU~ 

, , the group, less than half emerge with clearly lectual potential, vnthl.n 

average I.Q. test scores. 

11 that these ra ters did not receive the It is important to reca 

and related data available to the probation officer, and social history 

were s till able to develop meaningful recommenda t.ions • Think how much 

. . , ht I'ave been had they ~':::en the social history richer their responses ml.g , 

and interviewed the juvenile. 

. t dJ.' fferent than those who were tested by These 12 y?ungsters are no 

the Child G'lidance Clinic, in fact a few appear much more disturbed, but, 

f d """ .. ,. selection proce.ss is not effective and it they were not re erre. ~h_ 

One can~.ot rely on probation officers intuition, or must be revised. " 

what ever additional circumstances prompt a referral. As the procedure 

functions there are too many indications that seriously emotionally 

disturbed juve11iles pass throught the system undetected and untreated. 

Each juvenile must receive an independent screening which is based on 

psychological test data. There are precedents for such a system. One 

example is discussed in the proceeding chapter. 
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, v. A Model: A System for Screening and Rehabilitation 

The preceding studies have demonstrated with clarity the failure 

of the current system of juvenile trial and disposition to serve as an 

effective means of rehabilita tiny emotionally disturbed J'uvenile ff d o .en ers 

The studies illus;trate a system which is inappropriate both in principal 

and practice. The vague conceptualization of the meaning of emotional 

disturbance and its effect on a youth's life, as well as the increasingly 

punative function of the Juvenile Court in response to the increase in 

juvenile crime negat~ .ehabilitation. 

The present chapter will discuss the major factors which contribute 

to the aforementioned failures and SUggEst alternative approaches to 

rehabilitation, and ultimately a new model for processing juvenile offend-

ers. 

Wha't appears most markedly absent in the present jllvcnile court is a 

guiding philosophy. Without such a philosophy the major functions of the 

court appear irrelevant and arbitrary both to the court staff as well as 

the juvenile offender. 

The court must consider first whom it must serve, and then continuall 

assess the quality and appropriateness of this service in light of its 

guiding philosophy. The court must then accept the responsibility for 

initiating alternative programs for those youths over whom it will not 

take jurisdiction. The concept of processing a child through a legal mill 

is simply'insufficient. 
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It has been assumed that the Intake Section of the Juvenile Court 

fulfills these functions. The goal of Intake is reputedly aimed at 

understanding the individual juvenile and the circumstances which surround 

his offense. Theoretically, it is at this point of entry that the court 

may assess whether or not a youth should be retained by the justice system, 
1:,/ 

released to the community, or referred to another agency. 

Traditionally, intake officers have been ,social workers ",ho ,are 

trained in interview techniques and are familiar with the guidelines for 

preparing a social study. However, the amount of professional training 

which an intake officer possesses varies with the type of juvenile court 

in a particular jurisdiction. In cominunities which have a well-defined 

and often separate juven~le court, the intake officer is more likely to 

be a social worker. In rural communities, where the juvenile court is 

an extension of the adult court, the intake officer may merely be a 

',:!ourt clerk. 

An intake interview may proceed in a formal manner according to 

defined guidelines but frequently these interviews are less il)rmal, and 

data is gathered as a result of talking with the juvenile and his family. 

i 
.f 1:,/ , This project has not examined the legal questions involved in a 

juvenile court's screeJ.')ing of chU.dren before it has issued a 
petition in the case. 
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The informal interview does not guarantee that all pertinent data will 

be obtained. The duration of the in~ake process may be completed in a 

single interview or extended over several weeks in order to collect 

school records, medical records, previous court actions, etc. 

The probation study shows that even experienced probation officers 

do not consistently articulate or attend to signs of emotional distur-

bance. They appear unclear about the boundries of emotional disorders, 

and frequently unable to distinguish fixed patterns of disorder versus 

situational problems. Similarly, problems of retardation and brain 

damage also go unnotice&. All of these factors suggest that current 

intake procedures are not adequate, and characterized by immense variabil-

ity. A failure at this critical stage in the juvenile justice system has 

ramifications for all subsequent court procedures. At intake an effec'-

tive and intergratcd system of justice and rehabilitation should emerge, 

rather than the destructive anc, often ineffectual process which our 

research has unearthed. 

How can this system be revised, and \'lha t are the functions which are 

essential to a more effective intake program.? The intake staff should 

consist of the best trained staff available to the Juvenile Court. The 

intake officer must reflect superior training in mental health, sociology, 

and have an understanding of rehabilitation programs. He must be familiar 

\-Ii th the specific rules and services of the court he represents, and in 

addition he mllst have a comprehensive knowledge c,f other community agen-

cies. The intake process must become more predictable and assure formal 
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data upon which judgements and r.ecommendations may be based. The most 

apparent question which one may raise is, why go to all the trouble or 

why is it relevant? It is relevant because the brief screening wh1ch 

intake has traditionally provided has failed in a number of ways. The 

screening is so cursory that relevant social material is often absent 

and judgments are based on intuition and chance. Intuition and chance 

might be acequate if probation generally is successful, but again this 

has not been the case. lo1any youths have been admitted into the juve-

nile justice system who never should have been there. Once admitted, 

they reap little benefit. Some of these juveniles present marked degr.~?s 

of emotio.lal disturbance and should best be treated vlithin a mental 

health system. Other youths who have been admitted on the basis of 

special juvenile offenses reflect family problems which could better be 

handled by social agencies. n1ere has been adequate pUblicity about the 

youths who go through the system as a result of c:. minimal offense and 

come out well-educated for a criminal career. It is a myth that'a less 

detailed system of intake classification saves time. It may save time 

in the initial intake process. However, the ensuing failures which 

result are mor~ time ,~Qnsuml.ng in terms of repeated processing', rei-arrests,} 

and other probation crises. 

The major functions of intake must be amplified to include evalua-

tion, classification and referral. 
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A. Evaluation. 

Some evaluation of a youth is necessary bpfore _ any realistic 

The need for this e1laluation remains consistent 

whether the youth is retained in 'h .~ .. ~ e Jua~c~al system or referred out. 

planning can occur. 

Decisions must not be made on an arbitrary basis. If rehabilitation 

is to be effective, the system must tailor it to f't ~ an individual youth's 

needs. An evaluation must consider intellectual and ' emotional factors 

. SO~i0-cultural factors. as well· as physical, developmental. and 

The model for intake which is discussed in ~he following sections 

hypothesizes an evaluation 'for every YO~t~ wh ' . _ 0 ~s referred to the court. 

Obviously this is a massive task and will require planning and discus-

sicn prior to implementation. The suggestions below are to k serve as 'ey 

indicators of specific services • As the court develops its philosophy 

it can meet these key points in a variety of ways. 

The project is recommending that intake make use of evaluative pro-

cedures in an orderly" fashion beginning with global screening and con­

cluding with a complete and comprehensive ,Mo,.ental and '" physical examina tion 

when required. The d~cision as to the,inclus';ueness ..... of an exarr,illation 

should be evident from the data obtained. Is it sufficient to be able 

to make recommendations as to whether or not a child should be retained 

in the juvenile justice system? If he is, retained can the data provide 

information as to the service or disposition , .. hich ;s most .... likely to 

lead to successful rehabilitation for a particular youngster? Have basic 

questions about the child's competence to stand trial been answered? 
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In addition to the interview, the initial screen must include some 

& ~ tests to document the intake officer's 
objective data in the .... orm o~ 

Screening tests at this first level should'be brief, 

\ 

i 

\ 

early impressions. 

bl of g '.oup administration, and machine scoreable in 
preferably capa e ~ 

Testing agencies are available for these 
light of the volume of tests. 

services and contracts for these ser\lices and contracts can be developed, 

If the results of the screening instrument suggest impairment in some 
The 

aspect of a child's development i.e., emotional, intellectual, 
etc. 

Thus not all juveniles 
next level of testing should be in initiated. 

The intake 
who are referred to the court need receive every test. 

a based 
on ob]: ective scores and his own interview 

officer can deci .e, 

\<1hether or not additional evaluation 
is required. 

Intellectual Factors . 

While most courts generally acknowledge the importance of intel-

ligence and have developed statutes dealing with individuals of very low 

within tlieir "defective delinquent" laws, there is no routine assess­
I.Q. 

Intake officers 
men t of. in telligence pr ior to proces sing a juvenile. 

generally assume that a youth has average or near average intelligence. 

In our Child Guidance clinic Study, 
Frequently this is not the case. 

which considered this factor, we found tha t more than 4,6, percent o! the 

population had below average I.Q.'S and an 8dditional 32% test in the 

Dull Normal Range. In our independent testing of youths within the 

court population who \I/ere not referred to the clinic, 42, percent c},early 

had below average LQo'S and an additional 25 percent tested ;'n the Dull 
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Normal Range o Nevertheless~ they were considered responsible for their 

a.-:tions and were expected to participate in the legal and rehabilitative 

process 'which often was meaningless to them because they failed to 

understand what was happening to ~~em. Their ability to make causal 

relationships was severely impairedo The potential success of a program 

and the techniques utilized within that program would be quite different 

for retardates and average youthso The need for caution and in.formation 

exists in both directions o Not only oust allowances be made for a yot1th 

with limited intelligence, but there must be equal concern to avoid 

mislabeling a withdrawn, disturbed, or uncommunicative yOUtll of average 

abilityo The trained clinician can assess intelligence in both formal 

and informal fashion based on his familiarity wit.'1 the abstract and con-

ceptual compon.ents which underlie the aggregate of abilities generally 

labeled "intelligence" 0 One would nol: ordinarily <mticipate an intake 

offic:.)r to have co:nparable clinical acumen [although he might as a 

result of supervision and trainingJo And, thus, it is stronglY rec();n-

mended that intelligence testing become a routine part of ~~e intake 

process. We are not recommending that full scale intelligence scales 

such as the Wechsler Intelligence Scale for Children and the Wedhsle:::.-

Adult Intelligence Scale be routinely used since they may req~ire one or 

more hours to administer and score~ However, the intake officer shot:ld 

be instructed in the utilization of brief screening measures. Two 

examples would be ~le Ammons Picture Vocabulary Test and the Quick Tasto 
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Detailed instructions for the aQministration of tllese tests are avail~ble 

to professionals and the training of intake officers in their usage could 

easily be conducted by the Chj,ld Guidance Clinic or some equivalent clini·­

cal representative. Various sections of the standa~dizos intelligence 

tests, such as the Wechsler Scales, could also be administered fer the 

pu~~ose of screening. Several individual subtests, such as the Vocabulary 

Subtest andl:he Block Design subtest, would offer broad cilues as t'o 

whether or.' not a yeuth possessed average intelligence~ other scales 

which are less verbal in content. such as th~ Raven progressive Matrices, 

might also be adapted for the screening purposeso If the slcreening 

meaSures suggest.low I.Q. or other major intellectual barriers or mal­

functions, then a more comprehensive evaluation could be unde=taken. 

2. Emotional Functioning • 

For the purposes of this study, we have defined emotional distur .. 

bance in the broadest possible sense, and would suggest that the intake 

officer do the same~ In 'Order to achieve this goal, the intake officer 

'lnust be tutored in normal development as well as abnormal psychology. 

He should be sensitized to the emotional crises characteristic of dif-

ferent age levels, particularly adolescence. While the severely 

atypicalor the severely emotionally disturbed youth is detected with 

relative a.ccuracy, thi-s group represents a very small percentage of the 

cou.rt's caseload~ Once again. it is the mere subtle ferms of emotional 

dis1:urbance which remain undetected. Basic concepts which distinguish 

between health and illness must be part 'Of an intake officer's education~ 
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Similarly, he must also become responsible for assessing the source of 

his own anxiety and distinguishing it from otiler clues of emotional dis-

turbance which are present in an intake intervie';:vo What are the "'ays 

that an intake officer can distinguish a true disorder in thinking, or 

truly inappropriate behavior? Once again, our research suggests that t.1te 

most effective way is to utilize objective techniques in the form of 

brief screening tests o We are recommending paper and pencil personality 

measures which may be machine scored and for which there are various 

subgroup norms" One example "'ould be group administration of the 

!>1innesota l-1ultiphasic Personality Inventory. Other illustrations of 

tests \llhich require less time and a lower level of reading ability t",ke 

the form of sentence completion tests, ecco We are not suggesting that 

each child, receive comprehensive projective testingu However, if the 

screening tents reflect marginal or pathological ind;.ces~ t.l-tese yoUtl-:'3 

clearly should receive a full psychiatric and psychological eV"aluation o 

Just as the waiver proceedings require a complete mental cxaminatione '1te 

would zugg,est that very young children brought before the court, as .... 'ell 

as children '~;rho seemingly reflect intense relationship problems, or 

children "lnose offenses are bizarre in content or grossly inappropriate 

for their age, also receive a complete mental examination. 
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3 0 PhYsical Factors • 

Physical factors may be relevant to<intake in anyone of several 

dimensions. 
The r .. ost apparent would be a physical-medical problem which 

should be explored by furtiler laboratory test{ngH 
• - The intake office~ 

should be alert to a history which suggests ' 
ep~lepsy, particularly the 

more subtle manifestai:ions of epilepsy.. A th 
- no er medical question which 

occurs ~'li th surprising frequency may be the early stage'" 
~ 0 f pregnancy. 

Are there indications of drug addiction, or is there evide:lce of other 

neglected physical problems which will affect the child IS behav-ior and/ 

or devcllopment? One's physical being can also affect personality and 

the intake officer should carefully attend to unusual body characteris­

tics or clues of sensory impairment.. A h'ld ' 
- C). wno has been puny or small 

in stature may have to overcompensate by aggressive behavior. Another 

'child who muy be physically handicapped may reflect h' d' 
~s ~ssatisfaction 

.... ·i·e1'. himself and the world vis-a-vi,s all t' , an ~soc~al adjustment. Youths 

~V'ho are isolated from their peers or k d b moc e y them because they are 

homely, obese, or con~idered physically unattractive may gravitate 

towards "fringe group" om ' h' h c pan~ons ~p c aracterized by delinquent activity. 

It is not uncorrunon for delinquents to manifest school failure 0 

I 
, f 
; < 
< i be important in the intake process to attempt to assess whether any of 

this failure is the result of physiological factors. 'rhere has been an 

i I increasing awareness of the relationship between reading problems and 

minimal brain damage, often due to poor prena tal care and the inadequa be 

medical attention received by poor people. 
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4. Socio-Cultural Factors 

It would be naive and presumptuous for our project to attempt to 

discuss these' factors within the brief framework of ou~ proposed model. 
i 

However, they can not responsibly be ignored. Terms such as "cultural '- ' .. ~ 

deprivation" and the "ghetto child" must be considered by the intake 

officer. If the officer is to understand the motivation for an offense 

or the youth's perception of the signific<;l.nce of his act, he· must be 

familiar with the subcultural values of the y")uth before him. If the 

officer is to make recommendations to the court, he must be able to 

relate the youth's uffense to the youth's life. Is the behavior con-

stituting the offense atypical for this youth, his family his peer group, 

etc.? Does the youth understand that society at large perceives his 

offense as atypical? How broad is the youth's awareness of the wOl:.ld 

around him? The effectiveness of any form of intervention or punishment 
.. 

must be relevant to the individual at whom it is directed. Whether the 

cou~t acknowledges it or not, it, too. is founded upon a value system 

and often the court·s values ct~e discrepant from those of the juvenile I 
I 

.:>efore the court. The court must develop goals and aspirations which 
-, 

are realistically attainable. Otherwise, they can not be implemented. 

This process is well. documented by failures in probation as well as 

failures in detention and other forms of incarceration. The emergence 

I 

I 
I , 

of neighborhood workers who are members of a delinquent's community uS 

well as former delinquents and convicts as reha~ilitation aids seems to 

be a step in the appropriate direction, and a more realistic attempt to 
I 
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meaningfully relate to delinquents. 

B. Classification. 

As a result of the evaluative phase, the process of classification 

may occur. During the classification phase, all of the data availa'ble 

on an individual can be integrated to understa.nd that individual in terms 

of his unique qualities which disting\1ib.~ nim from, or relate him to, 

other individuals. The function of cla&lsification should be to perceive 

cf juvenile as an individual and to make plans accOJ:dingly. 

Cla8sif"ication may occur along a host of dimensions" To some extent 

this is di~ta9::ed by-the rules of the court. These rules indicate that 

particular::: cri..rnes have to be petitioned and, thus f the youth is r;:tained 

. ,\,li thin the juvenile justice system. .1'.nother early classification may 
" 

result in civil commitment to a mental hospital. A third broad classi-
, .•• ''',~ -I -

fication (,r differentiation may result in dropping the charges anll re-

leasing-"tl1e child to his family or some c}'.:he:r. responsible community agencyu 

Within these categories as'vlell as others to be discussed, judgments are 

based on intellectual and emotional fact,ors. 

how dangerous is t}:le youth to himself or the community, are: also con-

sidered o 
While these factors are essential,' they are .insufficient for 

developing a meaningful program of intervontion. The court is responsi-

ble for making the youth's experience in the court system as useful as 

possible. This is the court's responsibility to the community as well as 
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The state of California har} developed and refined a system of 
y 

classification over the past ten years. Extensive research under the 

broad title of the Community Treatment Project offers insights into 

classifying delinquents which have been evaluated for their success. 

The classification system employed in California is utilized well after 

the intake process" In fact, only those youths who have ;fpiJ.ed in 

previous proba.tion at the local leveF are moved into the Community 'I'r~at­

ment project, which is a state level system. 

It ,,,ould sf.';!em more useful to implement the classificatio:l proca:;:s 

at intake rather than wait for probation failures. The C0mmunity Tre"lt-

ment project classifications are based on a' theory of individl:.al inter-

11 
persona;L de,velopmentu The theory distinguishes dif.fcrent levels of 

interpersonal maturity,. Tlte::;e levels are labeled "I", or Integra tion, 

levels. For a further discussion of these levels, it~·rill be necer;-sa:::y 

to'review the literature suggested in the foot note. Briefly, each lm'aJ. 

cites particular ways in ,"hich an individual perceives his environment 

as well as the specific way he interacts or functions \.;ithin his cl1i.'iro:1-

Palmer, T.B., Turne:4 J.Ku, Johns, DoA., .& Netto, V.V., 7th;,Progl.-ess_ 
Reportr An Evaluation of Community Treatment for Delincments jointly 
sponsored by the California Youth Authority and the .Naticnal Insti­
tute of Mental Health (MH 14734, formerly MH 00598) (1968) . 

Sullivan, CuE., Grant, M.Q., and Grant, J.D., T'ne Development of 
Ir:.terpersonal Ma turity~ Applications to Delinquency, psychia try 
20, 373-385 (1957) 
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ment. There are many sublevels within the broad integration level. The 

sublevels differentiate even further the pattern of response and the 

expression of underlying needs and feelings. Thus, the subgroup level 

attempts to focus with speci::icity on how an individual will respond or 

behave. 

The corruilunity Treatment Project has found th2t approximately 99 

percent of the delinquent adolescen.ts they see fall within the second, 

or ''lower'', the third, or "middle", and the fourth, or "higher" level 

of in tegra tion. 
y 

A brief description of these I-level ca tegories appears belm.,. 

The following is a capsule account of the "lower" (I2)" "middle" (.I i ) 
and "higher" (I4,) maturity levels, together with the nine delinquent' 
subtypes: •.•. 

Ma turitv Level 2 (I2): An individual whose overall develoE,ment has not 
prot:.fressed beyond this level view events and objects primarily as sources 
of short-term pleasure or else frustration. He distinguishes among in·­
dividual,s largely in terms of their being either "givers" or "withholders", 
and h~s little conception of interpersonal refinement beyond this. fIe 
has. a vc't.'Y low level of frustrat.ion-tolerance together with a poor capacity 
tu understand many of the basic reasons fo:..- the behavior or attitudes of 
others toward him. The delinquent subtypes are: 

'r-his is a partial revision of the summary c.ccount which appears 
in: Warren, Jl1.0., The Community Treatment ,proiec'l; after 5 years, 
California youth Authority, (1967). ' 
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1. Asocial; Aqgressive (Aa) - often responds with active demands, 
open resistance, "malicious mischief"; or verbal and physical 
aggression when frustrated by'othersc ••• 2. Asocial, Passive (Ap) 
often responds with passive resistance, complaining, p;'uting or 
marked withdrawal when frustrated by others •••• 

Maturity Level 3 (13): More than the 12' an individual at this level 
recognizes that certain aspects of his own behavior have a good deal to 
do with whether or not he will get what he wants from othel."s. An individ­
ual at this level interacts primarily in terms of oversimplified rules 
ahd formulas rather than from a set of relatively firm, generally more 
complex internalized values. He understands few of the feelings and 
motives of individuals who are organized differently than himself. Hore 
often than the I4' he assumes that peers and adults operate mostly on a 
rule-oriented or intimidation/manipulation ("power") basis. The delin­
quent subtypes are: 

1. Immature Conformist (Cfm) - usually fears, and responds ,'lith 
strol1g compliar.ce and occasional passive resistance to, peers and 
adults whom he thinks have "the power" at the moment" He sees him~~~lf 
'~ deficient in social "kno\'J' how", and usually enpects rejectic::L .••• 

2~ cultural Conformist (Cfc) - likes to think of himself as delin­
quent. and tough. Typically responds v;ith conformity to delir!qL:.snt 
peers or to a specific reference group •••• 3. Manipulator (:'lp) -
often attempts to undermine or circumvent the power of authol.ity­
figures, and/or usurp the power role for himself. Typically dces not 
wish to conform to peers or adults •••• 

Ma turi ty Level 4 (I4): More than tJ:e I3, an individual at this level 
hau internalized one or more sets of·standards in terms of which he fre­
quently attempts to judge the behavior and attitudes ·of himself as ,.;ell 

th
"lt ,.' ' as 0 ers. He recognl.zes l.nterpersonal interactions in \'lhich individ-

uals attempt to influence one another by means other than promises of 
hedonistic or monetary reward, compliance, manipulation, etc. He Sh:>W3 

moderate-to-much abil.ity to understand underlying reasons for behavior 
and has some a:\)ility to respond to complex expectations of others 0:-:' a 
moderately lOrl'J-term basis. 'rhe delinquent subtypes are: 

1. Neurotic, Acting-out (Na) - typically and actively attempts to 
deny - and distract himself and others from - his conscious feelings 
of inadequacy, rejection, or self-condemnation. Sometimes he does 
this by verbally attacking others, or by "gaming" and conning .••• 

* 

"j 

These standards are not always mutually consistent, or consistently 
applied. 
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2. Neurotic, Anxious (NX) - frequently manifests various symptoms 
of emotional disturba.nce - psychosomatic complaints, etc. - which 
result froIll conflicts produced by feelings of failure, inacequacy 
or conscious guilt •••• 3. Situational-Emotional Reaction (Se) -
responds to immediate family, social or personal crisis by acting 
out _ although his childhood and pre-adolescent development seem 
fairly normal in most respects •••• 4. cultural Identifier (Ci) -
expresses his identification with an anti-middle class 2!: ",ith a 
non-middle class value system by occasionally acting out his delin­
quent beliefs and/or by "living out" in commonly unacceptable wayse 
Often sees himself as competent and, sometimes, as a leader among 

peers •••• 

Once a youth h~s been classified, the court is considerably better 

prepared to make a disposition \.;hich is not only me:1ningful but has some 

chance of success. The classification considers so many phases of a 

youth I s life that intervention can occur at any C'ne of the-se phases both 

as a means of preventing crises as well as a means of treating crisis 

situations. The classification system may be extrapolated for use with­

in the community as well. as' Hithin a detention facility. It acknowJ.~dges 

the fact that some youngsters" ,.;ould function more comfortably in small 

1 't' tut; n It acknowledges the f.::Ict that group homes versus a arger ~nsl. .... 0.. -r 

one youth may benefit from a secure controlled environment while another 

may be provoked by the same setting and need a considerably less struc-

tured setting. th are Capable of gaining' insight and partici­Some you .s 

pating in a depth relationship with a probation officer. Other youth's 

personality or intelligence would pr.eclude this type of relationship. 

Developing an adequate cla:::;sification system is effortful and 

'requires considerable training of the intake Officer who must perform 

this task. Similarly, the gathering of the data used to classify the 
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juvenile is time consuming and may require several interviews with the 

youth and his family. Several questions arise. 

What about youths who are not placed on probation? Is intensive 

classification wasteful in these situations? If the intake officer 

encounters a youth \'lho appears essel'Ltially norm;!l and has some stable 

family or other community ties and for whom thi:; encounter represents a 

first offense, the intensive classification and. evaluation may not be 

necessary. However, the intake officer's 'familiarity with an ov-eral.l 

classification system wil.l sharpen the degree (',f accuracy with Vlrhich he 

selects these youths as welL For other youths \<1ho represent the small 

group 'Vlho are apparently psychotic and for whom civil commitment appearE' 

appropriate, evaluation and classification may be deferred to the mental 

hospital. However, the majority of the youths who appear at intake re-

main in the judicial system and the problem of effective inte~vention is 

the responsibility of the court. Thus, classification is apprClpriat.e. 

The concept of referral may be interpreted in several ways. In the 

proposed model, we are recommending that the juvenile court make referrals 

within its own network of services as well as to outside agencies. If 

the intake section has p170ceeded \"lith the evalua tion and classifica tion 

as previously discussed, the referral process will be a natural outgrowth 

of these procedures. If probation is the treatment of choice, delin-

quent youths and probation officers will be matched according to system­

atic criteria and based on the information gathered during intake. The 
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youths who require confinement would also be referred in a systematic 

Judgments would be made on the particular treatment model offered fashion. 

by an institution, the anticipated length of confinement, the security 

risk, and the institution size. If a youth is referred out of the court 

for treatment, treatment needs can be documented, and the treatment. plan 

can be justified. 

The overt offense which brings a youth to court reflects a crisis 

in and of itself, regardless of whether or not there is evidence of 

severe disturbance. _ It doe,'" not seem likely that the traditional model 

upon which referrals are hased, wherein mental health versus mcnt.al illness, 

promises any improvement in services to the court" The suggested re­

visions in t:he referral procedure are oriented towards seriously meeting 

the "best interests" of the child. Best interests cannot be determined 

on a cursory basis. Referral decisions can only be made after detailed 

investigat.ion. 
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VL MENTAL CAPACI'!".! OF THE CHILD 

BEFORE THE JUVENILE COUR'l' 

The theory behind the juvenile court ",as tha t a child who hroke 

the law should be dealt with not as a criminal but, under the parens 

patriae power of the state, as a child who needed care, protection, 
11 

and rehabilitation. The juvenile courts were not to punish a child 

for his act which would have been a crime if committed by 'an adult, 

but on the contrary were to look at the antisocial, act as a signal that 
y 

the child needed care. 

Juvenile courts were supposed to sa'7e children from a life of crime, 

and deal. with such pre~·delinquent conditions as poverty, begging, and 
y 

vagrancy. Soon after the founding of the juvenile courts the concept 

of "delinquency", which originally related to violation of state statutes 

or municipal ordinances, was broadened to cover "incorrigible" child-

In ~ Gault, 387 U"S" 1, 15-16 (1967). 

In the words of Julian W. Mack, the purpose of the juvenile court 
was not to determine ",hether 

" ••• this boy or girl committed a specific wrong, but what 
is he, how has he become what he is, and what had best be 
done in his interest and in the interest of the State to 
save him from his dO<Nnward career." I>~:,ck ':-he Juvenile Court, 
23 Harv. L. Rev. 104~ 119-120 (1909-l0). 

~ Fox, Juvenile Justice Reform: An Historical Perspective, 
22 Stan. L Rev. 1187 (1970) for a discussion of the theory that 
juvenile courts were established to deal with pre-delinquent 
conditions such as poverty, begging, and vagrancy which were 
thought to be conditions leading to a life of crime. 
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y 
dren, so that delinquency became a catchall category. The juvenile 

courts also had dependency and neglect jm:isdiction so that it was often 

not clear what was the basis of the court's action. 

T"le juvenile courts were supposed t.o use the behavioral sciences 

to discover the underlying problems involving the child. Over time the 

distinction was lost between a child .. ",ho had done something and needed 

reh~~ilitation and a child who had done nothing bu~ had serious pro­

blems and needed help. The social investigation of the child's back-

ground was used to demonstrate how much a (~hild needed help. purther­

more, the psychological and psychiatric diagnosis seemed to give a 

scientific basis for the view of delinquency as sickness requiring treat-

:if 
As the years passed, the dominance of the social worker in the mente 

probation departments of the juvenile courts added strength to the view 
2,/ 

of the court as a finder of cases needing assistance. 

!i/ See, e.g., Law of May 11, 1901, § 1, subd. 1, [1901J Ill. Laws 141 
(Amended 1905): 'rile 1905 Illinois law defined a delinquent child, 
in part, as: "any child under the age of sixteen (16) years who 
violates any law of this State •.• or who is incorrigible; or who 
knowingly associates with thieves,. vicious or immoral persons; or 
who, without just cause and \"ithout the consent of its parents f"Jr 
custodian, absents itself from its home or place of abode, or who 
is growing up in idleness or crime •.. Law of Nay 16, 1905, §l, subd. 
1, [1905J Ill. Laws 152. 

See Lou, Juvenile courts in the unite·\'1 States 202 (1927). 

Tappan, Juridical & Administrative APproaches to C~ildren with Prob­
~, in Justice for the Child, 156-59 (M. Rosenhelm ed. 1962). 
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In the establishment of the juvenile court there was a legislative 

recognition that children should noj; be subject to adult criminal re-

sponsibility because they were not yet ir.,tellectually and emotionally 
II 

mature. Environmental conditions were considered to have rendered a 

youth 1 s will incapable of knowing or beinq able to choose between good 

and evil so that a juvenile offender should not be held fully responsible 
y 

for his acts • Whether a child understood the m€:aning of what he had 

done tolaS not a' criteria for the court's jurisdiction because if he did 

not comprehend the nature of his act, then i from the point of vieT., of 
21 

society he needed to be rehabilitated even more. 

Legal concepts that might limit the application of criminal law 

against children due to immaturity and mental or emotional capability 

II Gee,~. State v. Honahan, 15 N.J. 34, 39, 104 A.2d 21, 23 
(1954} • 

Miller. Responsibility - In Criminal Law and in Treating Juvenile 
Offenders, 23 U. Kan. Cty. L. Rev. 266, 281 (1954); Precker, 
The Treatment of Juvenile Cffenders in Murder Cases, 41 J. Crim. 
L. 49, 51 (1950-51). 

See, FoX, Responsibility in the Juvenile Court, 11 \~m. & Mtlry L. 
Rev. 659 '(1970). 

, , 
_.' 

'. • 1" 

\ ", \ , . '"'~, 

- -- --
" 

'. '\ \" I· " '";,, ' • 
, .; ,I' ",', 'I 

..... ,. ...... . ' 
.... ,. \ 

'\ 
\', 

! -~' .... '~ . '.: 
,. ~"'" 

I. '":- i ,,~ 

• - .,~!.,...·f.II:~ ...... • .::.:.:..;:!::::~::t:':":':"::.:·_' ____ ..;..._ .. .:.:.-.':'.->.L-, .... -:,,~:~·:':':_:'..::'."v': ,.,"~'~::, ':' ... __ '_ .. ~,.~' .. ~_;: ...... , ~ .;...::- _,~ .... ___ .~"'.~'_', 

-,-

-~ , .-

. ,"~"'" 
" 

<.'t. 

" "\.. \: 
, . 
\- - -:;-. 
\~ 
\ ,. 
'. 

; \ 
, , 
.. ; -": 

I, • ..... .... 

, , , 
;. 

f" , .. 

",,,:~~, , 

I . 

J ~ f ,.­,. 
.·i ' /' 

" ~. 1 .. _~. \. .,. 

'/ ,'·r \ /' .:;. j ,: 
;' ·1·' ..... 1' .'\ 

I ' 
- i ... \ 

! I" 

'\ 

", 
" ", 

", 

" 

, , 

I 

120 

did not appear to have any application in juvenile court. In the light 
1:Q/ 

of the landmark Gault decision. it is necessary to look at the legal 

implica tions of the mental and emotional condition of juveniles who com!;! 

before the juvenile court. 

A number of legal tools are usable in juvenile court to question a 

child's capacity to understand or control his actions or to comprehend 

the juvenile proceedings. There is the question of competency to'stand 

trial which relates to the ability of a child to understand and assist 

in his own defense. There is the question of whether the infancy de-

fense, the common law's way of considering whether a child's immaturity 

frees him from criminal responsibility, can be applied in juvenile court. 

There is the issue of whether ~~. or intent, acd, hence, a child's 

capacity to form intent is an element which must be proven in the juve­

nile court when what would otherwise be a crime if committed by an adult 

is alleged. There is also the issue of the applica}Jility of the insan-

ity defense to juvenile proceedings. 

competency to stand trial, capacity to form intent, the infancy and 

insanity defenses raise complex issues of criminal responsibility in a 

juvenile setting. A,s the assumptions behind the juvenile court change, 

In re Gault, 387 U.S. 1 (1967) held that the Fourteenth Amendment 
due:process requirement applied to juvenile courts and, specifi­
cally, that a juvenile, charged with delinquency, was entitled 
to the privileg-e against self-incrimination, adequate notice, the 
right of confronta tion, and right to counsel. 
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it is natural to turn to criminal law precedents for guidances but these 

concepts have to be given meaning for children before the juvenile court • 

This section discusses the applicability of. competency to stand trial, 

the infancy defense, intent, and the insanity defense to juvenile pro-

ceedings. 

competency to Stand Trial 

It has been the rule for several centuries under the common law that 

the accused must be able to understand the nature of the proceedings 
W 

against him anG; render effective assistanc)3 in his defense. This 

principle, called competency to stand trial, is included in the consti-

tutional guarantees of due process, so that a d;!fendant must not only be 

pI)ysically present ,,,hen tried, but also mentally and intellectually 
12/ 

capable of participating in his o\'ffi defense. competency relates to 

an indilTidual's capacity to compr~t:1end \\7hat is going on and to partici-
13 

pate in his own defense at the time of t.~ial. 

11/ Robey, Critt~ria for Competency to Stand Trial: A Checklist 
for psychiat:rists, 122 Amer. J. Psych. 616 (1965)" 

W There is a duty of a court, ·even if not p::-operly raised by defendant. 
to inquire int.C defendant IS I::ompetency to stand trial because 
otherwise an accused would be deprived of his constitutioncll right 
t(, a fair trial. pate v. RopinsQn l 383 U.S. 375 (1966). 

But cf. Ennis, Civil LiblE{rt.i;t~!? and !'1ental Illness, Crim. Law Bull. 
Vol.?, No.2 (Mar., 1971r~ which indicates that there are a few 
extraordinary situations wh(!m an incompetent defendant can b,e t:z.-ied. 

!lI Although the test of compet:.e,ncy varies, essentially t11e competency 
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competency should not be confused with criminal responsibility which 

is considered through the insanity or infancy defenses and relate to the 

W 
juvenile's mental capacity at the time of t.he act of which he is accused. 

competency is generally recognized as o. necessary p::erequisite to trying 

a juvenile court case, however, therB are few cases or statutes to this 

effect. One of the reasons is that the easiest 'Vlay to handle the legal 
W 

issue is to find that the jllvenile is in fact competent. If the parti-

cular child is competent then there is no need to decide whether or not 

an incompetent. delinquent can be tried in a delinquency proceeding. 
16/ 

In a case involving a juvenile, In re H.G.S., on two separate 

test is: 

"To be considered competent to stand trial an individual must 
possess sufficient mantal capacity to comprehend the nature 
and object of tne proceedings and his own position in relatbn 
to tn,"'Se pJ:'oceedings, and to be (i;ble to advise counsel ra tionally 
in the prepar3tion and implementation of his own defense." 
Robey, supra note 11, at. 617. See also State v. Lucas, 30 N.J."Z 
37, 72, 152 A.2d 50, 69 (1959) i People v. Jensen, 43 Cal.2d 572, 
576, 576, 275 P.2d 25, 28 (1954) • 

14/ Robey, supra note 11, at 617. 

121 In a recent New Jersey case, the juvenile's ability to paJ:'ticipate 
in the pJ:'oceedings had not been questioned. In this case, the 
court stated that the testimony supported the conclusion that the 
juvenile understood both the charge and the nature of the proceedings 
sufficiently well to allow him to comprehend his position and consult 
intelligently with counsel in the preparation of his defense. :en re 
State in Interest of H.C., 106 N.J. Super. 583, 591 & n.l, 256 A.2d 
322, 326 & n.1 (Morris County Juv. & Dam. Rel. Ct. 1969). 

16/ 267 cal. App.2d 329, 72 cal. Rptr. 808 (Ct.App. 1968). 
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occa:;.dons. one in adult and one in juvenile court, the juvenile was 
W 

considered incompetent to stand trial and referred to a s,tate hospitaL 

11.1 Id. i3.'~ ill, 72 Cal. Rptr. at 809 

M"G.S. had come before the jt:.venile court i.n Ap,r.il of 1966 and had 
been d.eclared unfi t for juven.ile court consideration. T"vlO infor­
mations were filed in Superior Court. chargin·; a robbery and dis­
charging a firearm in a d\vel1ing. The juvenil.e plea,1.ed not guilty 
by reason of insanity. TWo of three psychiatrists thought the 
minor was legally insane. The third psychiatrist stated that the 
minor was sane both at ~he time of the commis~ion of the act and 
\"as able' to stand triaL The court, in doubt as to the minor's 
sanity, ordered the minor committed to the state hospital on July 
22, 1966. In october H.G.S. was certified by doctors as ~ble ~o 
understand char.ges and cooperate with his attorney. The Juven~le 
then moved that at the hearing when he ,vas declared unfit as a 
juvenile, he die. not ha~e counsel and the Superior court cert~f~ed 
the case back to the juvenile court. In November 1966, a pet~t~on 
charging the juvenile with violating Section 602 of the ~elfare and 
Institutions Code of california which relates to acts wh~ch would 
be a crime if comrr.ittsd by an adult. TWo days after the petition 
was filed, the p$ychiatric clinic recommended immediat.e emergency 
hospitalization~ The juvenile court directed the mental health 
counselor to file a petition of menta;!. illness and in Dec~',nber 
committed the child to a hospit:al on this petition and continued. 
the ju-.renile delinquency petition until the minor 'i.vas re 1£;::, 5ed' from 
Carmari:.lo State Hospi tal ~ Upon receipt of a letter from a doctor 
at Carmarillo Hospital that the mj,l1or was "competent", to partici­
pate in the proceedings, and incide~tally should be placed il1.a 
controlled envi::::onment if further acting out occurred, a l1ear~ng 
on the delinquency petition was set 'i.vhere the minor was committed 
to the Youth Authority-_ en appeal this decision '\'las reversed 
because the minor had not perconally admitted to the robbery or 
authorized his counsel's statement to that effect. An additional 
factor was that the la·wyer had failed to raise the insanity defense 
which violated the constitutional guarantee of due process of la\'lu 
Id~ at 331-32, 72 Cal. Rptr. at 809-11. 
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The !vl~G.S. case is an interesting dem::ms'.:ration of the important of con-

sideration of the mental condition of a juvenile. For the assumption 

that the ju~enile justice system operates to protect the mentally ill 

child in some way is certainly disproven by the attempt to waive him to 

adult court, plead him guilty, and finally send a repeatedly hospitalized 

mentally disturbed juvenile to a correctional institution. 

TherEl are stat1.)tes on incompetency to stand trial in juvenile court. 

The recently enacted District of Columbia Court Reform and Criminal 
W 

Procedure Act of 1970 deals directly ,vi t11 the question of incompetency 
121 

to stand trial in delinquency proceedings. If after a mental examina-

tion, the court decides that the child is incompetent due to mental 

illness or snbstantial retardation, it must suspend further proceeding~. 

If the juv3nile is allegedly delinquent, and declared incompetent, the 

corporation counsel must initiate civil commitment proceedings for mental 

1:']/ ·Pub. L. No.9l-358, 84 Stat. 473 (July 29, 1970) u 

19/ The act provides: 

(c) (1) If as a result of a mental examination the [Family] 
Division determines that a child alleged to be delinquent is in­
competent to'participate in proceedings under the petition by 
reason of mental .iLlness or substantial retardation, it shall, 
except as provided in subsection (2). suspend further proceedings 
and the Corporation Counsel shall initiate commitment proceedings 
pursuant to chapter 5 or 11 of title 21. [Title 21, Chap_ 5 re­
ferred to in th~ section above is entitled "Hospitalization of the 
Mentally Ill." Chaptex' 11 is entitled "Commitment and Maintenance 
of Feebleminded Personso "] 
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illness or retardation. Section 16 - 2315 '(e) (2) gives the court direct 

authority to confine a child to a suitable facility until his competency 
20/ 

to participate in transfer proceedings is restored. 

---•. ..,.,.--------

I 

Section 16-2315 (c) (2) of. the D. C .. Court Reform and Criminal Pro­
cedure Act of 1970 relates to incompe!:ency to participate in waiver 
proceedings and provides: 

" (2) If a motion for transfer for criminal prosecutio~ has been 
filed pursuant to section 16-2307 and the [Family] Di~ision deter­
mines tha,t a child alleged to be delinquent is incompetent to 
participate' in the transfer proceedings by reason of ment31 illness, 
it shall suspend further proceedings and order the child co~fi~ed 
to a suitable hospital or facility f017 the mentally ill until his 
competency isrestcred. If prior to the time the child reaches the 
age of 21 it appears that he will not regain his competency to 
participate in the proceedings, the corporation Counsel s~all i~itiate 
commitment proceedings pursuant to chapter 5 of title 21. \I [l'itle 
21, . Chap. 5 referred to in the section above is entitled "Hospit~l-: 
ization of t'helilentally 11,L "] 

In the District' of Columbia in the second decision of the District 
of Columbia Cirduit in the Kent case, 401 F.2d 4,08 (D.C e Cir. 1968) f . ----
the court held 'chat a "seriously me~1tally ill juvenile" could nct 
be waived. 'I'hi~;:ilgecision appeared to cover j'.iveniles who "N~re 
mentally disordet'$d but who ~ould not be civilly commitl:.:.~d. '!'he 
D. C. Juvenile co:hrt responded by requiring all juveniles V;[;O were 
to be waived to }lave a psychiatric examination to see if they \oiere 
civilly committ~jHe. Thisnew Section 16-2315 (c) (2) made it 
clear that mental illness short of incompetence is not a b~r to 
transfer. "This constitutes a statutory reversal cf the decisi'):1 
in Kent v. United States, 401 F.2d 408 (D.C. Cir. 1968), a~d it is 
clear that the reversal is deliberate." Lawton, Juyeni1e Proceedin'12. 
--The Ne\,l Look/'20 (Nos. 2 & 3) Amer. U. L. Rev. 342, 353 (1970-il). 
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This act recognizes that there are children who may be mentally il,l 

l2/ 
or retarded but deemed competent to participate in courf proceedings 

~1e act merelY'provides for sU$pen~ion of the delinquency c~arges upon 

commitment for in~ompetency' In order to be removed entirely from the 

system, the child would have to remain incompetentunt{l the age (Jf 2.L, 

'I'hus, a child would seem tope subject to further juvenile proceedir:gs 

after being released' from civil commitmenL A child would seem also 

t:o be subJect to further juvenile proceedings even if he was thought La 

be incompetent, but was not civil.1y committed as a result of the com-
22/ 

mencement of the civil proceedings. 

Ther.egislative Guide for Drafting Family and Juvenile Court Acts 

provid~s that if a child is committed as mentally ret'arded or a menL.:ll1y 

?' , 
:=J::.! 

22/ 

, 
..... ~ 

Darling I YOl,lthful Offenders and Neglected Children Under tl"U::_~, 
crime Act, 20 (Nos 2 & 3) Amer U L, Re'" 373, 41'" (1970-7l.) 

Section 16-2321 provides that if no examination has been held dHe , 
to the competency issue and mental illness is discovered afte~ face­
finding and before disposition, an examinat.ion may be orde:co,;:d. 
Section 16-2321 (c) further provides that if the examinat,i6n dom-; 
!'lot indicate that commitmeht proceedings should be initJ.ated or 

:}l P 1.'0 t:eedj. ngs do no t resul t in commi emen t I then the j uveni.ln 
t:Jurt shall proceed to disposition While this provision Sf:ems 
to refer directly to the examinations under this section, it i" 
so bl."oad that combined with a reading of section 16-23]: it wouJd 
seem to mean that if. such proceedings do not' result in commitmont: 
that the court can proceed to disposition, 
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n/ 
ill child the petition alleging delinquency shall be dismissed. While 

it is desirable to dismiss the petition if the juvenile is civilly ccm­

mitted as in the H.E.W. Guide, Juveniles may well be in~ompetent and 

mentally disturbed but yet not meet the requirements for civil commitment. 

£l/ W. Sheridan, Legislative Guide for Drafting Family and Juvenile 
Court Acts, §40 (c), (Children's Bureau Pub. No. 427, 1969) [here>­
inafter cited as H.E.W. Guide]. The comment to that section stat~s: 

"This sectio>~~ is ne,,,. It provides for the disposition of 
children who are found to be mentally ill or mentally retarded. 
Its effect is to pr<:<vent a finding and commitment of such 
ch.ildren as neglected, delinquent or in need of supervision." ,Id. 

The question of mental deficiency and retardation obviously has s~me 
bearing on the issue of a juvenile's competency to stand trlaL 
This study, however, has not attempted to deal with this qua::;tic.n. 
A recent sttl.dy, sponsored by tl1€: N.I.H.H. t discovered that the legal 
procedures and practical methods for dealing with "delinquent" > 
retardates -- those mentally retarded children who are charged 
initially with having committed a delinquent act -- vary co~,sider­
ably from jurisdiction to jurisdiction. For example, in 80me i:;t~it2S, 

j-he JUv'enile Court is given specific jurisdiction over It f'.:-:8ble:minded" 
children with the power to ccmmit them, after an adjudicatio:1 of: 
"feeblemindedness," to an institlltion for mentally retarded pers:;;:s. 
In other jurisc1iC!f;~Ph:;, the jm,'enile court has the power to cmn;nit 
delinquent retardgt'es only to "correctional" instit~tiorw -- that 
is any in7titul:io~5 not equipped to deal with retarded de:Lir.quents 
as a specJ.a1 class. Any hope for treating the deli:1Cil~ent retardate 
in a~ ~nstitution specifically for retarded r:;ersons is provid<:!d by 
obtalnlng. a "transfer" from the correctional instit~tion to') an 
in~titution for. retarded children. At t11is point, of CQ',lrse, t!18 

chJ,.ld has already been adjuc1ic.:. ted "delinquent." For a full.er QJ.S­

cussion of the N.I.M.H. study sae Ferster & Coul:tless, All Hen Are 
Not Created Equal; A Study of the Legal Status of the Mentally 
Retarded, 1971 ( unpublished bool<.: based on study: "The Me:ltally 
Retarded and the Law," funded by N.I.M.H. (MH-O-1947) ) • 
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The effect of this provision in the H.E.W. Guide then is to dismiss the 

juvenile delinquency petition only if the mental health system will take 

control of the child. Similarly, the provisions of the D. C. Court 

Reform Act assume that the child is incompetent only if he is civilly 

W 
committable. 

Both the Du C. Court Reform Act and the H.E.W. Guide equate incom':' 

petence with mental illness. psychiatrists. and la\',yers also tend to 
~2i 

confuae incompetency with mental illness. A child may be mentally ill, 

but, nevertheless, competent. 'rhe reverse is also possible that is, tliat 

a child may not be mentally ill but yet be incompetent. 

The Massachusetts juvenile court act also provides for competency 

W 
examinations. Competency has been raised from time to time in Boston 

area juvenile courts, and if raised would immediately lead to a psy-

chiatric evaluation. 'rile prosecution and the defense rcdy on the psy-

chiatric report" but if the juvenile is emotionally disturbed but not 

It should be noted that if the [Family] Divlsion fin:1s that a child 
is incompetent "to participate in the transfer proceedings by 
reason of mental illness", it can order the child directly to a 
hospital. ~ Sec. 16-2315 (c) (2), note 20 supra. 

Robery, supra note 11, at 617, 6210 

26/ Mass. Gen. Laws Ann. ch. 123, §100 (1958). 
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II 
psychotic, he ~:dll usually be processed through the juvenile court system o 

Whrm-"f:he competency of the juvenile to st.:lnd trial is considered~ in 

most jurisdictions, ,the test \'lhich is used is that found in adult crimi-
" 

nal 12\-' statutes or case law, because no mention of competency is made 

in most juvenile codes. 
W 

Rule 41 of the Hodel Rules for Juvenile Courts provides = 

RulE:! 41--Physical and Mental Examination 

Following the filing of a p~tition, the court may order 
that the child shall be examined by or under the direction 
of a physician, surgeon, psychiatrist", or psychologist, to 
aid the court in determining. 

(2) the child's competence to participate in the proceedings: 

And the comment notes: "A pre-adjudication examination may also be 

necessary if the child's competency is in issue ••• " The rules apparentl~ 

assume that a mental examination may be necessary on the issue of com-

petency. 

One of the reasons that competency has been so little defined in a 

juvenile court context is probably that the theory behind the juvenile 

W The limited facilities for evaluation and treatment are a maj'or 
problem in considering any mental health problem of a child. Inter­
vie,., with Wesley Orchard, attorney, Hassachusetts Defender Com­
mittee, Boston, Hass. July 6, 19700 

W council of Judges of the National Council on Crime and Delinquency, 
Model Rules for Juveniles Courts 86 (1969) (hereinafter cited as 
Model Rules) • 
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f \" 

court makes competency of little significanceo If the juvenile court 

is acting in a child's best inter,~st, it then becomes unnecessary to 

consider if the child is competent or not to r:;tand trial. If a child's 

competency is raised and he is found con~etent to stand trial, there is 

no nced to determine that a competent juvenile is necessary to a delin-

quency adjudication. Thus, raising the issue of incompetency to stand 

trial requires the juvenile justice system at the beginning of the case 

to study the mental condition of the particular child in front of the 

court. 

Exper ience \'li th the C,2.l),lpe teney Concept 

Experience indicates that the issue of whether a juvenile is com­

petent is raised in juvenile proceedings. In the survey of attorneys 
W 

with the juvenile court e}cperience conducted b~l this project in 1970, 

39 attorneys, or 48 percent, said they had raised the issue of the in-
lQ/ 

cbmpetency of the juvenile to stand trial in juvenile court. In a 
W 

survey of juvenile court judges conducted by this project in 196~, 17 

A Questionnaire Survey of Attorneys [hereinafter cited as Attorney's 
Survey] dealing \'lith the role of counsel for the mentally disordered 
juvenile in juvenile court proceedings ,.,as conducted from 1970 to 
1971 by the Research Foundation of the Bar Ass'n of the District of 
columbia project on: "Law, Mental l?isorder&, and the Juvenile Pro­
cess." For the tabulation of results see T?lbles I to XLIII of 
l\ppendix B. 

Attorneys' Survey, supra note 29, Table XXI of Appendix B. 

A Questionnaire Survey of Judges [hereinafter cited as Judges' Survey] 
dealing with mentally disordered juveniles ,,,,as conducted during 1968 
by John A. Donovan who ,.,as then workin~ for this project. The 34 
qu~stionnaires of the judges who responded out of the 100 
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out of 33 judges responded, "yes" to the question: l'~B:as the question 
: 

of incompetency to participate in juvenile proceedings been presented 
W 

in your court." 

These an,swers sho'Vl that there is acceptance of the competency con-

cept in juven;Lle proceedings. one"Mississippi judge clearly stated: 
1.V' 

"Competence iLl) a prerequisi t.e to delinquency." A delinquency finding 

may be made regardless of competency, one attorney reported, because the 
, 111 

judge feels he is helping the child so competency is not important. 

The legal issne is often handled by finding that the juvenile is 

competent, but a Chicago attorney's statement points out that raising 

the point is helpful to the juvenile as follows: 

Yei: '-nine times out of ten" the child 'VIaS examined by the Cot.;,rt 
clinic services & found competent to stand trial. But it is a 
useful device to obtain a cli'1ical evaluation which will in­
fluence the disposition after the adjudication. 35/ 

juvenile judges contacted are retained in the offices of this pro­
ject. The results of this survey are also discussed in Donovan, 
The Juvenile Court ;;md the !-1entally Disordered Juvenile, 45 NoD.L. 
Rev. 222 (1969). 

W Judges' Survey, supra note 310 

11/ Judges I Survey, supra. note 31, Questionnaire L 

W A'ttorneys' Survey, supra note 29, Questi.onnaire 240 

~ Attorneys' Survey, supra note 29, Questionnaire 96~ 
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Raising the issue of incompetency produces a variety of results 

In that may help the juvenile, according to the attorneys' survey. 

explaining the results of raising incompetency, only one lawyer stated 

specifically that his juvenile client had been declared incom~:/ent and 

4 additional ~ attorneys indicated a genera.lly successful'result. But 

one a ttorney 'VIas denied a hearing on the issue of competency and 7 
. 1?J 

attorneys raised incompetency unsucccss:;ul., Tlle attorneys who 

raised incompetency obtained the following positive results in some in-

stancies: the case waS continued, charges were dropped, civil commitment 

resulted or juveniles ,,,ere referred out to the mental health system, re-
W 

ceived treatment, ,,,ere evaluated or hospitalized. 

The judges' survey mentioned many of these Eame results of raising 

I,' • 

, f 11 t action the court takes, or would take, incompetency in explana t~on 0 ''I a 

1 ;s ra_ised, and the purposes for raising when the issue of [incompetency _ ..... 

The J'uvenile court J'udges also r.~"mtioned that juveniles ,,,ere eval­it, 

uated, hospitalized, received treatment or were voluntarily admitted to 

W Attorneys' Survey, supra note 29, Table XXI of Appendix B. 
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hospital, but the judges also emphasized that the court \'lould be certain 

that th~ child had counsel, might appoint a guardiai1 ad litem, or trans-
l2/ ' 

fer to the probate court. To the related question of what action the 

court would take if the j~veniles were found to be incompetent, the juve-

niles court judges would cont.inue charges, dismiss charges, transfer to 

another court, hospitalize or arrange treatment and finally someho'i'v" keep 
.1Q/ 

\-lithin jurisdiction of the juvenile court. The most importa.nt dif-

ference in answers is the judges' emphasis on being sure that a possibly 

incompetent child has a competent guardian and appointing such a guardian 

if necessary. 

There ,,;rere some concerns by attorneys about raising the possible in-

competency of thea juvenile. 

One attorney felt that raising incompetency " ••• could delay meaning-

ful treatment. This is based on the practical assumption that those found 
W 

iWCJompetent become unnecessarily 'lost' in the system. \I 

l2I Judges' Survey, supra note 31. 

!!I Attorneys' Survey, supra note 29, Questionnaire 329. 
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attorneys highlighted the inadequacy of facilities to do anything about 
~ 

incompetency in juveniles. 

Treatment or services are used to justify retaining juvenile court 

jurisdiction over an incompetent in some way" As an Idaho judge said: 

The juvenile \llould be transferred to a proper institution [sic] 
for treatment and/or training, and juvenile or incompetency pro­
ceedings by the Court would be terminated. The child would remain 
in the custody and control of the institution until time of dis­
charge. If it appeared to be in the chi~d's best interest" the 
Court might retain jurisdiction of the child even after the com­
mitment with the order to the institution that the child be 
returned to the Court upon release. If the c~ild is found to be 
incompetent, but for some reason is not placed at an institution, 
the child might be retained under the jurisdiction of the Court 
for probation or \llhatever services the Court or the County Health 
Department \'lOuld be able to provide.,W 

Some juvenile courts solve this problem by use of neglect juris-
~ 

diction. Neglect and dependency Jurisdiction are b.::;sed on no fault 

of the child and hence the court avoids questions of incompetency of the 

juvenile. The juvenile also avoids the delinquen.t status because r.~ has 

not been adjudicated delinquent. 

The juvenile court may work out treatment either voluntarily or by 

civil commitment. One judge stated: 

~ Attorneys' Survey, 9~note 29, Table XXI of Appendix ~~ 

12/ Judges' Survey, supra note 31, Questionnaire 15. 

111 Attorneys' Survey, supra note 29, Questionnaire 353. 
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"If a child were found to be incompetent by the J'uvanile 
Court based on an evaluation. the Court would order some 
affirmative plan ""orked cut with either "civil commitment" 
to a state hospital for the mentally ill or by the family 
through a private psychiatric hospital."~ 

The dismissal. of delinquency charges if the child is civilly com-
.1&/ 

mitted, which is not generally required by statute, is sound policYD 

Only 2 lawyers out of 50 responses concerning \<lhat happens mentioned 
£1 

getting the charges dropped. Twelve judges out of 53 responses con-

carning w'ha t action the court "muld take if the child were incompetent 
SiV 

listed dismissal of charges. Entering into treatment may lead to 

W Judges' Survey, supra note 31, Q1.1estionnaire 27. 

Another judge said, "Would try to arrange. diagnosis and treatment-­
either through juvenile court, "oluntary by parents or through in­
volvement of probate division '.',hien handles coro.mitment". .Tudg(~sll 

survey, stwra note 31, Questionnaire 7. 

An Indiana judge stated: 

"If mentally ill, authorize institution of a mental health 
inquest for committment [sic} to a state mental health facility. 

"If incompetent due to retardation, authorize institution of 
a proceedir,g for conunittment (sic} to a state school for feeble­
minded. D'.le to the overcrowding of that institution entry ul"lder 
such committments [sic} is problematical. 

"If entry cannot be accomplished under either, charg~ may be 
held open to tender assistance thru [sic] a probation officer." 

Jud~es' survey. supra note 31, Questionnaire 17. 

~ ~ Donovan, supra note 31, at 232. 

W Attorneys' Survey, supra note 29, Table XXI of Appendilt B • 

w ~ p. 16, supra. 
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.1V 
dismissal ~of the cbarges at the time treatment commences, but others 

favor retaining jurisdiction to see if further action by the court is 

needed. 

Some judges and attorneys seem to equate incompecency with civil 

commitment to a mental hospital. 
501 

sanity hearing and commitment; 

One judge spoke of referral for a 

one attorney stated the "child was 
W 

usually certified to thehospitalj" and. another judge said "com-

mitted to Central State Hospital by court order if parents refused to 
W 

make a voluntary commitment of child." 

As has been pointed out in adult cases, psychiatrists who make 

the diagnosis confuse incompetency \-lith a need to be in an institution. 

!2/ Judge Survey, supra note 31, Questionnaire 32 says: 

"If t'1.e issue of competency is raised prior to fact-finding 

W 

and incompetency is established, his petition will be dis­
missed. If after fact-finding and before adjudication then will 
not be adjudi-cat·ion 1 l.f .after adjudication 'commttmenb .to mental 
haspi tal may be final:, disposi·tion. <; 'There may be. <;c,ertifica bion to 
ment.al hospital and on.re1:ease consider?tion as to dismiSSing 
potltion. II • 

2.Q/ Judges' Survey, supra not.e 31, Questionnaire __ from Hultnomah 
County, oregon. 

W Attorneys' Survey, supra note 29. Questionnaire 353. 

211 Judges' Survey, supra note 31, Questionnaire 13. 

gl Robey, supra note 11, at 617; Bukatman, Fay, and De Grazia, 'i'1hClt 
is ComE~tency to stand Tria~? 
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. ~ 

The concern in the adult cases has been at the tendency to commit an. 

incompetent adult to a hospital, \1ithout any finding of guilt, and leave 
, 

him for a longer period of time thatl he \",o,uld have been. in jail if he 

had been found guilty of committing the crime with which he had heen 

charged. For a child w'ho is declared incompetent, it is vital to re-
W 

cognize a preference for treatment on an outpatient basis c The 

impolr:tance of outpatient treatment can not be overestimated in the , W 
opinion of Dr. Bussell of the Chicago Juvenile Court Clinic. If out-

patient treatment is accepted for the incompetent child he may then 

avoid unnecessary institutionalization. hut yet gain the benefit of 

treatment "lithout a delinquen,cy or mental illness label. 

As one juvenile judge stated, the court should attempt to discover 

"if the individual's condition \'larrants treatment rather than the autbor-
W 

tative control of the court." The crux of the matter is that a child 

See Dist. of Columbia Super. ct. R. 110 (h,c) and Comment which 
indicates that the rule reflects a statutory preference for out­
patient examinations. The rule supplements D. C. Code §16-2315. 
See pUb. L. No. 91-358, 84 Stat. 473, §16-2315 (July 29, 1970). 

22i Interview with Dr. Robert Bussell, Chief Psychiatrist of the Cook 
County Juv. ct. Clinic, in Chicago, Hay 27, 1970. 

~ Judges' Survey, supra note 31, Questionnaire 3. 
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incapable of understanding the proceedings or of assisting his counsel 

should be r.eferred :tor psychiatric treatment rather than a trial. The 

goal of many juvenile courts in treating a child's incompetence does 
. 21./ 

not seem to he to r~ire ,him to stand trial on the delinquency charges. 

The purpose of obtaining treatment for an .:liiCompetent child should be 

to rehabilitate him. 

The Standard of Competency 

Assuming that competency is an issue in juvenile delinquency pr6-

ceedings, then what should the standard of incompetency be? Out of the 

73 lawyers \",ho ans~'iered the question whether incompetency or insanity 

should be different in juvenile court from the adult standard, 46 thought 
~~ 

th3re should be no difference. While 21 out of 33 juvenile judges 
,~ . 

, 
thought there should be no difference from the adult standard of incom­

~/ 
petency. 

Eighteen attorneys thought the standard of~incompetency and insanity 
60/ 

should be more lenient. in juvenile court. only 3 judges felt that 
.§Y 

the standard of incompetency should be more lenient. 

W See Donovan, 'supra note 31, at 231. 

~ Attorneys' Survey, supra note 29, Table XXV of Appendix ~. 

22/ Judg~s' Survey, supra note 31. 

&Q/ Attorneys' Survey, supra note 29, Table XXV of'Appendix B. 

&11, Judges' Survey, supra note 31. 
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As one attorney noted "incompetency or insanit.y should be easier to 
§Y 

establish in juvenile court." A judge felt that doubts. about in-
63/ 

competency should be rp.solved in favor o~~ the child. 

In order to compar~ ;:he children's standard of competen~y with the 

adult standard there would need to be a clearly understood adult standard 

of incompetency, while actually incompetency is confused with mental 
MI 

illness or the need for hospitaliz2tion. 

W Attorneys' Survey, ~ note 29, .QueS't:.ionnaire 61. As one Michigan 
judge stated: "More apt to consider incompetent and prejudicial 
resolving of problem would be tried." Judges' Survey, supra note 
31, Questionnaire 7. 

63/ Judges' Survey, .s.upra note 31, Questionnaire 16. 

&1/ Robey. supra note 11, at 618. The article concludes: 

"lQ Because the law has provided only vague criteria •. 
incompetenCy to stand trial has tended to be equated with 
mental illness by both.psychiatrists and members of the 
legal profession. 

"2. Many patients are presently hospitalized prior ·to 
trial although examination using the above criteria as 
guidelines would reveal them C'~le to face their charges. 

"3. The presence of mental illness does not preclude 
competency to stand trial. The defendant may sho\>, signe 
of mental illness and, indeed, even show delusional ideation, 
as long as it does not interfere with his comprehension of 
the courtroom proceedings and his ability to advise counsel." 
J.g., at 621. 

',' "": , " < 
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One authority has developed detailed criteria for competency to com­

prehend court proceedings, to advi'se counsel, and to await trial in 
§/ 

terms of the individual's mental illnesB or mental deficiency. 

65/ The problems that often face psychiatrists in advisinSf the court 
. on questions of an adult's competency to stand trial are discussed 

in Robey I supra no te 11. The au thor sugges ts the f011mving cri teria 
for pre-trial psychiatric evaluation of competency both as to mental 
illness and intellectual deficiency: 

',' 

1. Comprehension of Court proceedlngs 
Surround~_ngs 

Procedure 
principals 
Charges 
verdicts 
Penalties 
L'egal Rights 

2. Abi.lity to Advise counsel 
Pacts 
plea 
Legal Strategy 
Maintaining Rela.tionship \.:ith Lawyer 
Maintaining Consistency ot Defense 
Waiving Rights 
Interpreting Witnesses' Testimony 
Testifying (i.f necessary) 

3, Susceptibility to Decompensation while awaiting or standing 
trial 
Violence 
Acute psychosis 
suicidal Depression 
Regressive Withdrawal 
Organic Deterioration 

.' 
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These criteria for competency to stand trial can 'be vie,,'ed in terms 
W 

of the normal child who is less competent than an adult. As one 

attorney said: 

As to incompetency--the age, intelligence quotient, emotional 
stability should be taken into consideration, as compared to 
comparable reaction by normal youth of similiClr [sic'] age .. §j/ 

With a normal child as the standard, the question r.emains to what extent 

a child can comprehend court proceedings or have any ability to advise 

, counsel. 

In considering the ability of children to comprehend the proceedings 

one at:torney emphasized the incompetence of all children as follows~ 

Incompeter.cy must generally be assumed in a juvenile proceeding in 
D. C. Most children do not have any idea of what is happening to 
them and mQst do not have any intel."est in t;he proceedings •• • .§§j 

When mental disorder is ..>resent' the ability to aid counselor com-

prehend proceedings is further impaired. "Does his emotional -distur-

l:;.~nce affect his ability to participate in his otm. defense" "las asked 
.§/ 

of t119 attorneys in the survey_ Seventy-two percent of the \\w responded 

66! "The Court has ah;ays considered children less competent than a 
mature adult." Judges' Survey, supra note 31, Questionnaire 2. 

§j/ Attorneys' Survey, supra note 29, Questionnaire 16P. 

&§/ Attorneys' Survey, supra note 29, Questionnaire 290. 

MJ Attorneys' Survev, supra note 29, Table XX of Appendix l!. 
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did feel that emotional disturbance in certain circumstances or conditions 

affected the child's ability to participate Only 22 attorneys or 28% 

of the lawyers answered this question in the negative. 

Two ans~yers to the question whether emotional disturbance affects 

the ability of a juvenile to participate in his own defense indicate 

the following difficulties raised by illiteracy, environment, cultural 

and social deprivation: 

New York, NmV' York: "Sometimes--but so does illiteracy, 
environment, language (Spanish speaking kids) the court 
structure, etc. "J.Q/ 

'Washington, D. C.: Definitely, although such ability to 
participate among under privileged juvenile is relatively 
impaired in any event.7l! 

The deprived children who form the vast majority of the clientele of 

most urban courts have a real problem of "social '::"!"!9)etcnce" in a juve-

nile court setting. 

In conclu4ing on the subject of competency to stand trial in juve­

nile court, it is evident that the concept already has meaning in that 

setting and is used properly by. some juvenile courts to keep incompetent 

juveniles out of the juvenile correctional system. This is as it should 

J.Q/ Attorneys' Survey, supra note 29, Questionnaire 15. 

111 Attorneys' Survey, supra note 29, Questionnaire 219. 
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t t face and understand a hearing be, for any question "present compe snce 0 

72/ 
should be resolved so as to provide maximum protection for child"" A 

t to stand trial can be referred for child who is questionably competen 

treatment out of the juvenilecorrectio~al process. The o.uty of th~' 

~s ~ncreasingly seen as th, e duty FO~ to adjudicate a child juvenile C01lrt... ... 
111 

delinquent~ and this principle should be applied in competency cases. 

to be applied to children raises diffi·­The standard of competency 

cult questions. The ability to comprehe11d the proceedings and advise 

counsel is limil:ed in children and can only be judged in terms of the 

normal child. . d t be "competent" in Certainly 'che younger ch:t.l ren can no 

any real sense. In these cases it would be important to see if the child 

has a competent guardian, and appoint one if necessary. Secondly, for 

any child under J.2 a psychological and psychiatric examination should 

be required \.,.hen there is the slightest question of competency. 

The older child, in juveni:l,", court, o\rerwhelrningly the deprived 

child of the i'mer city, has a limited competency to understand court 

proceedings at ':lest. Such a 'juvenile has an impaired abilit.,' to com­

municate and when emotional disturbance is added to his problems, his 

impaired ability to communicate is further impaired. Many juveniles 

11/ Judges' Survey, supra not0 31, Questionnaire 11. 

111 See Fox, supra note 9, at 682-84. 
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before the juvenile court also have a low IQ which further limits their 

competence as does the turbulence of adolescent years particularly in a 

modern urban setting. 

Even using the adult standard of competency, it is obvious that many 

juv'eniles do meet the standard of incompetency. It presents an early 

chance in the juvenile court process to focus on the individual mental 

processes of juvenifes. When appropriate consideration is given not only 

to the age and mental capability of the cliild but also to giving liiaximum 

protection to a child, the concept becomes even more useful. Incom-

petency to stand trial in a child does not need to be equated \>lith mental 

illness or hospitalization. Such an expanded vie,.,. of incompetency, must 

be combined with a p">:lference for out-patient treatment so that the use 

of the concept does not necessarily lead t,:..~ institutionalization. 

Common Law Infancy 

LC.'lg before the creation of the juvenile court, the common law had 

developed a legal presumption as to the incapacity of children o'f tender 

years to commit a ('ririe using the test whether the child knew the act 
74/ 

,.,.a S 1!lrong • 

This common la\" presumption of imma turi ty, otherwise known as the 

infancy defense, arose out of the universal assumption that there should 

be some mitigation of the criminal responsibility of children because 

perkins, Criminal Law 837 (2d ed. 1969). 
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ther<;l was a question whether a child knew an act \'JaS legally and morally 

J2I 
wrong. Infancy has constituted a defense in criminal court under the 

121 
common law since th0 beginning of this nation. 

The common law rule provides a ~lay of dealing with the immaturity of 

a child. A child under seven is conclusively presumed not to be criminally 

responsible for his acts. A child between seven and fourteen is pr~-

sumed not capable of appreciating the nature of his acts or knowing that 

these acts are wrongful. This presumption, ho\"ever. can be rebutted, by 

the state proving affirmatively as a matter of fact that, despite lack 
77/ 

of years, a child had sufficient capacity to entertain crimingJ. intent. 

W See l.villiams, The Criminal Responsibility of Chil_dr:en r 1954 Crimp 
L. Rev. 493, 494; F. Woodbridge, Physical and Mental Infancy in 
the Criminal Law, 87 U. Pap L. Rev. 426, 438 (1939). 

2§/ For an informative discussion of the history of the common law p~e­
sumption in America prior to the founding of the juvenile court see 
Fox, supra note 9, at 659-64. '!'he infancy defense appea;,:ed in 
America during colonial times, having been based on the English 
common law view that the immaturity of a child \-1as grounds for being 
excused from responsibility for a crime. This legal concept did 
not develop significantly in the 1800's in the United States be­
cause children were rarely dealt .... ,ith as criminals where rules of 
legal responsibility become significant. But "lhen a juvenile was 
tried under criminal procedures, the common la", exception from 
responsibility did appear from time to time in the 19th century. 

11/ H(;!ilmrm v. Commomvealth, 84 Ky. 457, 1 S.W. 731 (1885). The court 
s t.a t .. ~d tha t the incent or guiLty knowlpdge mus t be proved by strong 
and clear evidence. The court held that the jury should have been 
in~3tructed "whether he hac mind and discretion sufficient to discern 
l~(':t ... 'een good and evil and to know the wrongful character of the act." 
Id. at 461, 1 S.W. at 732. 
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The common law presumption which is conclusive below the age of seven is 

of gradually diminishing strength until the age of fourteen is reached 
1Q/ 

when the presumption disappears entirely, and the child Curl be held criminally 
79/ 

responSible, as an adult. A child over fourteen is presumed ::0 be 

ca~~~le of cri~inal intention and hence criminally responsible, unless 

he can sho~ that for a reason other than immaturity, such as mental 
1l..Q/ 

illness, he does not have sufficient capacity. 

',:8/ 

79/ 

§.Q/ 

, 

"Nhile failing to de tle10p techniques comparable to those 
found in rnodern juvenile ,:-:ourt or youth-correction authority 
acts, the common la,', made a very reasonable approach to this 
problem by taking notic{=! of two ages in order to give due 
recognition to individual differences. According to the common 
1 a\>1 a child under the age of seven has no criminal c.::pacityr 
one who has reached the age of fourteen has the same criminal 
capacity as an adult, that is, he is fully accountable for his 
viola tions of la\</ unless incapacity is established on some 
other basis such as insanity: \vhile between the ages of seven 
and fourteen there is a rebuttable presumption of criminal 
incapacity and conviction of cri~e is perMitted only upon clear 
proof of such precocity as to establish a real appreciation of 
the wrong done." Perkins, supra note 74, at 837 (footnotes 
omitted) • 

~ Clay v. State, 143 Fla. 204, 196 So. 462 (1940). 

I t is clear tha t the conul1on law presumption of infancy referred to 
physical, and not mental, age, so there was no presumption for an 
adult, with an infant "mental" age. See,~., State v. Jnckson, 
346 Mo. 474, 482, 142 S.W.2d 45, 49-50 (1940) r Noodbridge, supra 
note 75, at 453. Cf. ~ ~ Gladys R., 1 Cal.3d 855, 867, 464 P.2d 
127, 136, 83 cal. Rptr. 671, 680 (1970). 
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The juvenile court laws made no mention of the infancy defense pro-

bab1y because the infancy defense \.,rClS considered obsolete in juvenile 

court because it was based on a theory of moral responsibility and pun-
W 

ishment for crime. until recently the general vie\>l of the law was 

tlla t the fact tha t the child is under the age of conunon law criminal 

responsibility and does not understand the wrongfulness of his act does 

not oust:. the juvenile court of jurisdiction to deal \>lith him as a del in­
,82/ 

quent. 
.§.l,1 

In tne Juvenile Court v. State ex rel Humphrey a child of seven 

years who had shot and killed a nine year old friend was adjudged de-

linquent in the Memphis juvenile court. On appeal the Supreme Court of 

Tennessee ruled t:'1at the juvenile court did not hat~a to consider the 
84/ 

child's common law incapacity because juvenile court proceedings are 

Most juvenile court acts have no floor and the court's jurisdiction 
applies to all children under a certain age. Rubin, Crime and 
Juvenile Delinquency---A Rational Approach to Penal Problems 56 
(1961) • 

31 Am. Jur. Juv. cts. §39 (1958). See rd. 

Juvenile ct. v. state ex rel. Humphrey, 139 Tenn. 549, 201 S.W. 
771 (1918). 

The juvenile's mother had filed a petition for habeas corpus in 
criminal court and was a'tlarded his custody. From this judgment of 
the criminal court the juvenile court authorities appealed to the 
court of civil appeals. The appeals court upheld the granting of 
the writ of habeas corpus because the juvenile court lacked juris­
diction over homicide offenses. ld. at 557, 201 S.W. at 773. 

I ' 

" 
" 

\ 

\.,., 

\ 
\ 

\ 
• 1 

.. 

.. 

). 

148 

1W 
not criminal. The court noted that finding a child delinquent was not 

~ 
the same as finding him guilty of a crime because the purpose of juve-

nile court action \.,ra;:; to provide for the child's welfare and not his 

punishmen t. 

When a similar question involving the common law infancy defense 
.W 

arose under the Federal Juvenile Delinquency Act in 1958, the federal 

cour.-ts also concluded that the infa!lCY defense c.ould not be invoked in 
. §Y 

delinquency proceedings. In united States v. Borders, a twelve year 

old was charged with w:lfully wrecking an interstate train. The juve-

.?21 fl.. Purvis v. State, 133 Tex. Crim. 441, 442-43. 112 S.\>1a 2d 186 
(1938) and Miller v. State, 82 Tex. Crim. 459, 501, 200 SaW. 389, 
392 (1918) ,.,rhich held due to the wording of the Texas juvenile 
court act at those times that criminal responsibility had to bs 
proven in juvenile court because juvenile court proceedings wore 
criminal in nature. 

Thm:e had been some controversy as to "lhihether the ldlling was acci·· 
dental or deliberate but the juvenile court had found from the 
evidence that a crime had been committed. Juvenile ct. I,'. State 
~. rel. Humphrey, 139 Tenn. 549, 557, 201 S.W. 771, 773 (1918). 

18 U.S.C. §§ 5031-37 (1964). Nieves v. United States, 280 F. Supp. 
994 (S.D. N.Y. 196B) held that a juvenile is entitled to a trial 
by jury in all cases under the Federal Juvenile Delinquency Act and 
that a juvenile can not be require£I to \>laive his right to a trial 
by jury in order to be proceeded against under this act. Cf. In 
re Fucini, 44 Il1.2d. 305,255 N.E.2d 380 (1970) in which the court 
held, despite Nieves, that a juvenile was not asked to make a con­
stitutionally imperrnissable choice when forced to opt to be tried 
as a criminal, with a jury, or remain under the jurisdiction of the 
juvenile court, \.,rithout a jury. 

154 F. Supp. 214, 216 (N.D. Ala. 1957) • 
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nile elected to be proceeded against under 1:11e Federal Juvenile Delin-

quency Act, and moved for acquittal due to failure to prove his criminal 

capacity. In upholding the denial of this motion, the Court of Appeals 
§.V 

accepted the lower court's decision that the special federal del in-

quency procedures were enacted with the realization that children do not 

possess maturity of judgment and capacity to comprehend the nature of 

their offenses. 

'rhe general rule in the reported cases until recently was that a 
.2.Q/ 

juvenile need not have criminal capacity to be found delinquent, primari-

ly because rehabilitation of the child would not thereby be advanced and 

that '<las the purpose of the juvenile court. There are fe,<1 reported 

cases dealing with the issue of whether an infan'~y defense is permitted 

in juvenile proceedings. It is probable that the infancy defense has 
91/ 

rarely been raised in juvenile courtd because juvenile courts are not 

m Borders v. United States, 256 F.2d 458 (5th Cir. 1958). 

A nUllbLlr of juvenile court cases have discussed whether a juvenile 
l\nderstands the wrongfulness of his act. See In g Smith, 326 P~2d 
835 (.)kla. Crim. ct. App. 1958): Ridge v. State, 25 Okla. crim. 396, 
320 P. 965 (1923): Ex Parte Po\,'ell, 6 Okla. Crim. 495, 503, 120 
P. 1022, 1027 (1912). 

Interview wi th the Honorable E'rancis Poi trast, Judge of the Juvenile 
Court, Boston, Massachusetts, in Boston, Massachusetts, July 6, 1970. 
Judge Poitr3st could never remeber the common law presumptions having 
been raised in his court. 
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supposed to evaluate criminal responsibili.ty • 

The Inf,;ancy Defense is Raised in Juvenile Court 

'rhe infancy defense was applied to juvenile court proceedings by 

the Supreme Court of California in a 1970 decision entitled In Ef:. ,ladys 
2Y 

R. ~1e appellant was a twelve year old girl who had been found to be 
W 

a ward of the juvenile court for violating the criminal law under 
.211 

Section 602 of the california Welfare and Institutions code. 

'rhe Supreme Court of California sitting en bane reversed the decision 

ot the juvenile court on t\<lO grounds, one being the applicability of the 
2V 

infancy defense to juvenile proceedings. The State Supreme Court based 
96/ 

its application of the infancy defense to juvenile court proctF.e1ings on 

92/ I Cal.1d 855, 464 p.2d 127, 83 Cal. Rptr. 671 (1970). 

221 In E~ Gladys R., 1 Cal.3d 855, 868, 464 P.2d 127, 129, 83 Cal. Rptr. 
671, 673 (1970). 

94/ California's Welfare and Inst:i.tutions Code provides: 

"Any person under the age of 21 years who violates any law 
of this State ••• defining crime .•. is '<lithin the jurisdiction of 
the juvenile court, which may adjudge such person:, to be a ward 
of the court." cal. Welf. and Inst.. :ns Code, §602 (West 1966). 

The other ground of reversible error was that the juvenile court had 
revieTtled the social study report before the determination that Gladys 
had violated the law. In re Gladys R., 1 Cal. 3d 855, 859-62, 464 
P.2d 127, 130-32, 83 ca~ Rptr. 671, ~74-76 (l970). 

Two judges dissented from the application of the infancy defense to 
juvenile proceedings. Id. at 872, 464 P.2d at 140, 83 Cal. Rptr. 
at 684 {Burke, J., concurring and dissenting) • 

ij~lit:.i).;tj.ej}··'i , ...... )'r\:a)'·1''ti,;'~;S::;!'i·;·.:;·;;:.,:.~J...r..::i..:,;~·~b • ....;,.,''s- ;ow'. ','.t. ~''''''~'''''''-'~~::.-..M~.:.:....~ .•• ;._~,ul"~';''~~.:.r ..... LL.J\o~ ... ''''~''~'''''' ~'-"'" 
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Sec:"'ion 26 of the Penal Code '"hich states that children under 14 are not 

capable of committing a crime in the absence of proof that they knew its 
W 

wrongfulness,. Since no evidence had been introduced that Gladys knew 

that what she did was "',rong, she could not be mCide a ward of the juve-
.2Y 

nile court. The opinion went on to state that if the legislature had 

intended to repeal the penal code section on the infancy defense or omit 

it from Section 602 of the calif. Welf & I~st. Code the'jurisdiction of 
99/ 

the juvenile Court, it would have done so expressly. Contrary to 
100/ 

earlier decisions, the court refused to find implicit in the act 

. --------------------------
211 The California code provides: 

"All persons are capable of committing crimes except those 
belonging to the following c1asses: ••• children under the 
age of fourteen, in the absence of clear proof that at the 
time of committing the act chargEd against them, they knew 
its ..... ,rongfulness." Cal. Penal Code, § 26 (West 1955) • 

2W The final point in the decision of the Supreme Court was that Cali­
fornia Penal Code §647 (a) which "applied only to offenders motivated 
by an unnatural or abnormal sexual interest or intent," is appli­
cable to children. Additional evidence of such abnormal sexual 
interest as well as additional evidence of the minoris appreciation 
of the wrongfulness of her conduct could be introduced in any further 
proceedings. In ~ Gladys R., 1 Cal. 3d 855, 869, 464 P.2d 127, 138, 
83 cal. Rptr. 671 r 682 (1970). 

221 rd. at 863, 464 P.2d at 133, 83 Cal. Rptr. at 677. 

100/ Cf. Borders v. United States, 256 F.2d 458 (5th Cir. 1958)~ Juve­
nile Ct. v. State ex. reI. Humphrey, 139 Tenn. 549, 201 S.W. 771 
(1918) • 
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establishing the juvenile court an attempt to render inapplicable the 

common law defense 0 Ln ancy. f . f The Supreme Court of california saw the 

infancy defense as part of an n~vera11 system of protections afforded 
101/ 

to minors". 

The discussion of legislative intent may well have been a rationale 

for the Court's policy concerns about the detrimental consequences of a 

delinquency adjudication. Noting that the protection affored by the 

t '1 b ~gno~ed in light of the recent recogni-infancy defense can no . eas~ y e ~ ~ 

In re Gladys R., 1 cal.3d 855, 864, 464 P.2d 127, 134, 83 Cal. Rptr. 
'671-,-678 (1970) quoting from people \T. Lara, 67 CaL2d 366, 380, 432 
P.2d 202, 213, 62 Cal. Rptr. 586, 597 (1967) . 

t d L. d by tbe rnaJ'o'-~ hI concerninq legislative .. The argurnen a op '_e .' ....... ~.l _ 

; t nt is far from persuas~ve. It is true that the § 26 (i) 
_n e h' '1 t law defense ,,,as on the books at the time t e Juven~ e, cour . . 
was adopted, but 'Vlhy assume tb!Jt the l<:,gislature Lntended J.t 
to apply in the juvenile court proceed~ngs? As the H~1mphrey 
and Borders decisions prove, there ,,,as an equally a'"aLla~le 
rationale that would render § 26 (1) immaterial; the leg~s­
lature might just as "Jel1 have been thinlc~ng along the lu:es 
later articulated by the courts that consLde~e~ the questL~n. 
Moreover, if there is anything to the SUpposLt~on that.~eg~s-
1ative supporters of the original juvenile court law were it 
genuinely concerned \,li th he1pin9 children in ~rouble, the11. " 
makes little sensp. to attribute to them the sLmultaneous ~nten~ 
to insulate these same children from the help by means of q sec. 
26 (1) defense. Those legi3lators would hardly have thought of 
the helping "facilities, ~uch as r"3form schools, ,as,being of the 
same repressive and punitive nature that the m~,or~ty of t~e 
courts seems to assume them to be. It ~s diff~c~lt to avoLd 

cluding that the matter of legislative intent is little 
~~~e than a crutch to support the policy decision the court 
had arrived at through other means." Fox, supra note 9, at 671-72. 
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tion of the rights of juveniles in juvenile court, the Supreme -;ourt of 

California stated: 
'; '\: 

Strong policy reasons cast doubt upon the placement of a child 
who is unable to appreciate the wrongfulness of his conduct 
with an institution where he will corne into contact with many 
youths who are well versed in criminality.103/ 

. \ 

Moreover, finding that the common law defense has a universal acceptance, 

the Supreme Court stated: 

Section 26 embodies a ve;lerable truth, which is no less' true for 
,its extreme age, that a young child canPQ~~ be held to the same 
standard.of criminal responsibility as <', ~.~s more experienced 
elders. A juv~nile court must therefore consider a child's age, 
experience, and understandirig in determining whether he would 
be capable of committing conduct proscribed by section 602.104/ 

The California court recognized the problem, which had conc~rned 
105/ 

the State Attorney General, that acceptance of the substantive infancy 
r, 106/ 

defense migh t well result in the child going free. The court sug-

103/ In re Gladys R. , 1 Cal. 3d 855, 866, 464 P.2d 127. 136, 81 Cal. 
Rptr. 671, 680. 

104/ Id. at 864, 464 P.2d at 134, 83 Cal. Rptr. at 678. 

105/ Iq. at 866 & n. 22, 464 P.2d at 136 & n. 22, 83 Cal. Rptr. at 680 
& n. 22. 

106/ See Fox, .§upra note 9 at 671, where the author point out that 
although it is not discussed the court must have been aware that 
public safety may be involved in freeing a child who is unaware 
that it is wrong to sexually molest another child • 
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gested that to gain jurisdiction over the child the juvenile court might 
102/ 

proceed under Section 600 of the Calif. Welf. & Inst. Code, which is 
108/ 

the statutory section providing for neglect jurisdiction or Section 601 
109/ 

of the code which grants the court jurisdiction over beyond control cases. 

107/ "Any person under the age of 21 years vlho comes wi thin any of the 
following descriptions is within the jurisdiction of the juvenile 
court which may adjudge such person to be a dependent cuild of the 
c01.:!rt: (a) Who is in need of proper and effective parental care 
or control and has no parent or guardian., or has no parent or 
guardian willing to exercise or capable of exercis~ng such care 
or control, or has no parent or guardian actually exercising such 
care or control. (b) \l1ho is destitute, OJ: ,.,ho is not provided 
with the necessities of life, or Who is not provided with a home 
or suitable place,of abode, or whose home is an unfit place for 
him by reason of neglect, cruelty, or depravity of his parents, 
or his guardian or other person in whose custody or care he is. 
(c) \~ho is physically dangerous to the public because of a 
mental or physical deficiency, disorder or abno,rma.lity." cal. 
Welf. & Inst.lns Code, §600 (West 1966). 

108/ "Any person under the age of 21 years ,.;ho persistently or habi­
tually refuses to obey the reasonable and proper orders or 
directions of his parents, guardian, custodian or school author­
ities, or ,.,ho is beyond the cc::trol of such person, or any 
person who is, a, habitual truant from school within the meaning 
of any law of this state, or who from any cause is in danger 
of leading an idle, dissolute, lewd, or immoral life, is within 
the jurisdiction of the juvenile court which may adjudge such 
person to be a ,.;ard of the court." Id. §601. 

109! In ~ Gladys R., 1 cal.3d 855, 865, 464 P.2d 127, 135, 83 Cal. 
Rptr. 671, 679 (1970). 

! 
/ 
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The court summarized itl: holding I-h ~ at in order to be found delin-

quent a child has t d o un erstand the wrongfulness C h' o~ ~s conduct as follows: 

Section 602 should apply only to those wh 
be presumed to understand the f 0 are over 14 and may 
those under the age of 14 h w1rong ulness of their acts and to 

f
' - w 0 c early apprecia t tl 

o the~r conduct. In the instant e 1e wrongfulness 
12-yea r-old girl of the '1 case ,,,e are confronted with a 
t' soc~a and mental age f 7 ~on 26 stands to protect her and th 0 a -year-old. Sec-
harsh strictures of section 602 0 ler,young people like her from 
knowledge, and conduct of the hil~ndY ~f the age, experience, 
that he has violated a cr' , ~ -- emonstrate: by clear proof 
of the court under scctio~m~~~. lHj~ should he be declared a ward 

The dissenting opinion on the issue of the applicability of the 

common law presumption of infancy t ' o Juvenile court proceedings stated 

"proceedings in the J' uvenile court are conducted for the protection and 

benefit of minors and not to prosecute them as Im\T violntors" and "could 

result in excluding some minors who are ~n ~ dire need of the care and 

guidance afforded by the Ill/ Juvenile Court Law f rom receiving those benefits." 

The dissenting judges were very concerned that there could well be a 

child under fourteen who committed a criminal offense, without the needed 

wrongfulness, who could not be brought under proof of his knowledge of 

110/ Id. at 867, 464 P.2d at 136, 83 Cal. Rptr. at 680. 

1)1/ Id. at 867, 464 P.2d at 138-39, 83 C 1 a Rptr. at 680-81. 
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112/ 

the juvenile court's jurisdil.'tion by sections 600 or 601. 'rhe dissenters 

felt that the Gault decision had not changed the sui generis character of 

113/ 
juvenile proceedings. 

112/ 
"The [majority opinion], ho,,,ever, fails to give adequate con­
sideration to the fact that many children who violate a la,,, 
defining a crime may not be found to come within either section 
600 or 601. Under the majority position such chi~dren will 
be deprived of the attention they need in order to become Law­
abiding citizens. For example, a L2-year-old Day on occa~ion 
exhibits a loaded gun in a threatening 'manner in the presence 
of another (Pen. Code, §417) , and the evidence does not show 
his conduct was the result: of 'a mental or physical deficiency, 
disorder, or abnormality,' (3ee Nel£. & Inst. Code, §600, subd. 
(c). A 13-year-old girl has possession. of marijuana (Health 
& Saf. code, §11530). A 13-year-old boy on one occasion commits 
statutory rape (Pen. Code, §26l, subd. 1), with a willing 13-
year-old girl in a private place, or goes joyriding (Pen. code, 
§499b) or commits petty theft (Pen. Code, §488). In none of 
the foregoing instances is there 'clear proof' that the minor 
at the time of committing the crime had knowledge of its wrong­
fulness. In the foregoing instances some juvenile courts might 
conclude tha t the minor did not come within either section 600 
or 601, and additional proof to bring the minor within section 
600 or 601 might not be available." Id. at 871, 464 P.2d at 
139-40, 83 cal. Rptr. at 683-84 (Burke, J., concurring and 

dissenting) . 

"'rhe common law rebuttable presumption of lack of criminal capacity 
of a child between 7 and 14 has been regarded as inapplicable in 
juvenile court proceedings. (Borders v. united States (1958) 256 
F.2d 458, 459; see~nile Court v. state (Tenn. 1918) 201 S.W. 
771, 773; 31 Am. Jur. (1958 ed.) ,Juvenile Courts, etc., §39, p.3l7; 
Rubin, crime and Juvenile Delinquency (196]) p. 56.) 'rhe cited 
cases reasoned tha t j1.lveni1ecourt proceedings at'e not criminal in 
nature and are not instituted to punish the child for any offense 
but rather have th~ purpose of providing for the child's welfare. 
In this'state the Legislature has specifically provided that a 
juvenile court proceeding shall not be deemed a criminal pro­
ceedings. (Welf. & Inst. Cone, §503.) In the light of In ~ 
Gault (1967) 387 U.S. 1, which held that certain procedural 
protections required by due process are applicable in juvenile 
court proceedings, such proceedings m~y :not be regarded in all 

\ 
\ 



, -~ .. 
, I 

< 1 

-\\ . 
\~ . 

'. 
" 

-I .. 

... 

'~. 
( 

\ 

''t. ' 

.: 

I, ' 

\ 

\ 

157 

Is the decision in l!!. ~ Glad~rs R. likely to be followed in other 

states? It is too soou to tell, but the common law presumption could 

be revived as another \.;ay of focusing on the immaturities and mental 

capabilif:ies of a child who is caught up in the juvenile justice system. 

In most states, acceptance of the infancy defense as applicable to 

juvenile court hearings is possible given the new attitude to,.;ards the 

juvenil€l court expressed in In Re Gladys R. It is a fo\.;ard-looking 

opinion questioning the use of the delinquency sanction for children of 

limited mental capabilities. The issue in another jurisdiction could 

be whether the judges are more concerned as was the majority in In ~ 

Gladys R. about the punitive nature of a commitment to training school 

or. as ",as the minority, about obtaining jurisdiction of the child 50 

114/ 
something can be' done to help him. 

cases for every purpose af", civil rather than criminal. Ho\.;ever, 
as we pointed out in In re Dennis M., supra, 70 A.C. 460, 472, 
'even after Gault ••• juvenile proceedings retain a sui ~neris 
character; although certain basic rules of due process must be 
observed, the proceedings are nevertheless conducted for the pro!. 
tection and benefit of the youth in question •.•• I 'Fhus the 
conclusio'il reached in Borders and Juvenile court remains valid." 
Id. at 872, 464 P.2d ut 140 83 cal. Rptr. at 684 (Burke, J., con­
curring and dissenting) • 

114/ ~ FoX, supra note 9, at 671. 
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Besides the complex legal questions involved in the relationship 

between the jurisdiction of the juvenile and criminal courts and the age 
115/ 

of criminal responsibility, there are difficulties with the actual 

worltings of the common law presumption of incapacity between the ages 
116/ I 

of seven and fourteen. In some states the :~onclusive presumption 

of criminal incapacity in children has been raised to age 16 by statute 

which changes the substantive law in criminal courts in addition to 
1)7/ 

placing children under the exclusive jurisdiction of the juvenile court~-

,1.12/ Frey, The Criminal Responsibility of the Juvenile r.turderer 1970 
Wash. L.Q. 113, 114-15. This article gives a state-by-sta~e re'Jiew 
of the interrelationship of juvenile and criminal court jurisdiction 
in relation to the juvenile murderer and discusses the status of 
the common law presu.mption of infancy. The author ilssum.:>s that 
incapacity is net involved when the problt:!m is one of juvenile and 
not criminal court jurisdiction. Id. at 125. 

IlG/" Report of the Committee on Children and Young Persons, Cd. No. 1191, 
at 36 (1960) (hereinafter cited as British Report). 

117/ 

Whc:"n Illinois raised the age of minimum criminal capacity in 1961 
from age 10 to 13, the legislature commented that in eliminating 
the presumption of incapacity it W()s withholding from the jllry 
"an unsatisfactory and uncongenial task." Frey, the Criminal 
Responsibili ty of the Juvenile I'-1urderer, supra note 115 at 133 & N. 56 
Se~ also Id. at 132-33. 

A leading case. demonstrating the effect of this change is People v. 
Roper, 259 N.Y. 170, 181 N.E., 88 (1932), in which a 15 year old 
boy had been convicted of felony-murder in criminal court because 
first degree murder was punishable by death and that was not within 
the jurisdiction of the juvenile court. The New York Court of Appeals 
concluded that the felony of robbery was not a crime when committed 
by a juvenile and, hence, th" killing did not. take place in the 
process of committing a felony. This decision has been extended so 
that persons under 16 may not be convicted in criminal court of a 

, felony-murder but only c£ what is called a design murder, which 
requires proof that the youth intended to kill. People v. Porter, 

~L~·~ ______________ ~ ________ ~ ____ ~ ______________________ ~ ____ __ 
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E!ven without these legal complexities, with ~h(,' exception of ';1' .. l:te 

Gladys R" there is considerable force of prec~dent:, against using the 
-~.. 118/ 

infancy 'defense in juvenile court. The real I-roblem, a: "las pointed 

out in a British Report on the criminal responsibility of children is 

tha t the .. ',c"on law presumption of infancy waEl developed as a dividing 

line betw~cn suffering penaltie.s in criminal court and getting off 

entirely, which is not the issue at the present time. The British report 

pointed out that the age of criminal responsibility could only be laid 

down as part of a total system of protection and control of children. 

'liJ1e r\eport concluded tha t the infancy defense is of doubtful value and 

that the age of conclusive presumption of criminal incapacity should be 

rCJised from seven t~ (:toJeJ,ve with the possibility of it becoming thirteen 
119/ 

or fourteen. 

rhe British Report also recognized the problem of using the standard 

54 H.Y.S. 2d 3 (King's County ct. 1945). See also Precker supra 
nute 8, at 52-53. 

The ne,,, District of columbia Court Reform Act is silent on the 
common law presumption of infancy. As one commentator on the act 
remarked: "Incompetency by reason of age alone does not, of course, 
halt the proceedings." Lawton, supra note 20, at 361 & N.50. 

119/ British Report, supra note 116, at 31. 
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of a child' s knowledge of right and wrong; 

~is co?ception is singularly difficult to apply when dealing 
w~th ch11dren, because we have always to think in terms of the 
child i? his environment, including the climate of c>pinion in 
the, fam11Y,and group, as well as physical surroundings. Dif­
fe~1ng env~ronments may lead to wide variations in ~le age at 
wh1ch ~ ch11d comes to this knowledge, so that any rule depending 
on a f1xed age cannot have a sure foundation. Further the 
en~irunmental factors 'may be pulling in different dire~tions. A 
ch11d of, say, eleven, may know quite well that stealing is 
wrong, and yet follow the behavior of a group_ It is, of course, 
common to find, tha t a child is under stress from 2 opposing 
sets of value Judgments. The standards of school teaching cun 
be accepted intel~ectually, and to some extent emotionally, and 
yet at the same t1me group standards may control the behavior. 
The fact that the child 'knows right from wrong' does not me:1n 
that,w~ should re~ard,it as.§!. personal responsibility equivalent 
to s1m1lar knowleage 1n ['L' adult. p. child's conception of right 
Clnd wrong, is, however, of vital importance in dealing with cases. 
In other words, we can properly use arguments of "knowing right 
and wrong" to help us deal with a child long befOr(~ tha t child is 
independent of its surroundings to be ~addled 'th - W1 a permanont 
personal responsibility.120/ (emphasis added) 

Thus the report reflects the variety of influel'ces including environ-

ment on a child's understanding of wrongful acts. 

Signifj..cantly the British report concluded with the following 

assumptions about children: 

(1.\.) tha t responsibility in children is not an "all or 
none" affair an.d is not solely dependent on knowledge but also 
upon the capacity to choose between one course of action and 
Cl~' :>Li:e~-: 

12~.:1 Id. at 31. 
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(iii) that the knowledge of right and wrong, and ooth 
the power and desire to choose right, are matters of develop­
ment in the child and that often prece~es the last two: 

(iv) tha t there are many ways of encouraging the child to 
choose what is regarded as right <lnd of deterring him from 
choosing what is regarded as wrong; 

(v) tha t as he develops the child must learn to stand on 
his own feet and to accept grea ter responsibility for his 
actions. The change of procedure at 12 will help mark this.121/ 

Somewhere around 12 to 14 a change in understanding and responsi-

bility of a child for his actions takes place which was recognized long 

ago in the infancy defense. This vievl is supported by the British Report 

and the following citation based on a report on "Authority, Rules and 

Aggression: A Cross-Na~ional Study of the Socialization of children into 

compliance Syste~s": 

For e:\(ample, in the seven participating cuuntries, fewer than 
10 percent of the children between 10 and 14 years of age 
specified themselves as rule-enforcers, ab)e to make themselves 
follow rules. They evidently reflect little personol responsi­
bility. However, by age 18, many youths (approximately 32 
percent of the college group) recognized the role of their own 
motivations for inhibiting behavior. These data suggest age 
guirelines for affixing responsibijj11 and ultimately "legal" 
culpability for juvenile offenses.---

121/ Id. at 40. 

122/ See Tapp, Book Review, 17 U.C.L.A. L. Rev. 1333 (1970) .. 

l(~J·~'~~';:";··'~'\~··~'~'iJ;~m-:;;tW-;;¥i..ii~~ii;~~~~W#!i;{~~i.Wd.:s1r.i;~;!U~~«;W:.$f.,~;"If»;'M"''''''"'jiJ;';''''w~:Y'';i,niJ;I:;';.;'f.lr.'\'N'M~i 

/ 

I 

il .. , 

.. . ~~ 

162 

A recognition of the limitation of a younger juvenile's capacity 

t l.'S reflected in the provision of the Hawaii to commit delinquent ac s 
123/ 

Family Court Act-- tha t no child under 12 can be adjudged delinquent 

without a written recommendalion of a psychiatrist. In a similar view, 

but also reflecting opposition to placement of children in custodial 

ins ti t1.4 tions , th~ 1970 White House Conference on Children recommended 
124/ 

that, "No chil ... ~ d under -'ge 14 sho",ld be committed to a l:r.'rd,ning sC;hool." 

, the proces~. of development and their aye, mnturity, Juveniles are ~n 

and mental condition and capacity should effect their personal responsi­

bility for anti-social acts in developing any comprehensive system for 

Tlne common l aw presumtotion of infancy may have a children in tronble. 

to serve as a reminder that an immature child place in juvc 1 ile court 

who noes not understand or is unable to control his conduct should not 

be placed in the delinquency correctional system. 

Mens Rea 

Is~~, which concerns ltself \'lith the vo1untariness of conduct 

combined wi th t e ... h state of n'l~nd that accompanies it, an element in a 

delinquency case? 

123/ Hawaii Rev. Laws #313-22 (1955) . 

124/ ~Vhi te House Conference on Children, Report to the President, 381 
(1970) • ! 
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At common law in order for an adult to be found guilty of committing 

a crime, he had to have committed the criminal act (actus~) \.,ith 

criminal intent (~ rea). An adu~t, with exceptions not significant 

for this point, can not be found to have committed a crime when he did 
125/ 

not :1ave the necessary intent. 

The idea that injury can only amount to crime if intentional is not 

a tran~ient notion, but rather it is universal and persistant in systems 

of law based on the freedom of human will and the duty of the normal in-
126/ 

dividual to choose between right and wrong. 

125/ There are tt'lO components of every crime: "One of these is objective, 
the other is subjective~ one is physical, the other is psychical~ 
one is gctus reus, the other is mens rea." Perkins, supra note 74, 
at 743. 

"In criminal law, 'intent' signifies a state of mind 'which 
wil.lingly consents to the act that is done, or free will, choice, 
or volition in the doing of an act~' it means that the act' is 
voluntary, that it proceeds f~om a mind free to act in distinction 
from an act done without mental capacity to understand its nature, 
or under circumstances which sufficiently sho~.; that it was the 
resul t of involuntary forces and against the \.,ill.". • • • Yet a 
criminal intent is not necessarily an intent to do 'vrong~ the 
voluntary doing of a forbidden act may be enough. At common law, 
the mental element rflquired in every crime is the 'voluntary 
exercise of the will, tha t facul ty of the human mind .... lhich ha s the 
power of choice, and in the exercise of that power wishes, desires, 
determines or intends. The criminal law forbids and commands 
various things. If one chooses not to obey, and voluntarily carries 
that choice, or will, into effect by some act, the two necessary 
elements of crime are present, :,l!1d the liability to punishment is 
incurred. This voluntary choice of doing what the law has declared 
to be crime constitutes 'v,rhat the law calls a bad or evil intent, 
othe:t;'Wise called malice." State v. Monahan, 15 N.J. 34, 49-50, 104 
A.2d 21, 29 (l954). 

.126/ See, ~.,Morissette v. United States, 342 U.S. 246 (l952). 
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In traditional juvenile court legislation the jurisdictional 

statement is that "a child who causes designated harm, ,·fuile enter-

taining a designated psychological state (intention, knowledge, wilfulness, 
127/ 

etc.). is liable to the law for p~escribed consequences." Juvenile 

court law accepts the adult criminal la,'; concept that the court is 
128/ 

identifying children who are blamew~rthy. So long as the juvenile 

court is identifying delinquents who are "at fault" in the criminal law 
129/ 

sense, then it is necessary to consider intent ,.,hen t11e child is 

alleged to have committed an offense which would be a crime if committed 

by an adult. 

127/ Paper,by Sanford Fox, Re3ponsibilitV,in tlle Seventies (April 30, 1971). 
Supplement p. 214. 

12~ Id~ at 215. See also H. Fradkin. Disposi t.ion Dilemmas of American 
SllvanUe Courts, in Justice for the Child 118-19 (H. Rosenheim ed. 
1962). Children incapable or partially capable of intent are 
entitled to the same protection as the sick or mentally ill. But 
cf. HcKeiver Vo pennsylvania~ 403 U.S. 528 (1971) (tfuite, J •.• con­
~rring) • 

129/ Sec, £.~~, Wis. Stat. Ann., [title VII, §48.l2 (1957) which says: 

"The juvenile court has. • • jurisdiction. • $ .over any 
child \·,ho is alleged to be delinquent because: 

(1) He has violated any state law or any county, 
to ... m, or municipal ordinance;" 

Under §48.02 of that statute "child" is defined as " ••• a person 
under 18 years of age." 
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~le philosophy behind the juvenile court again comes i~to play and 

the theory is that the court is not supposed to cc~sider evil intent. 

'P.he argument is that the idea of ~ rea does not belong in children IS 

courts because it is a complex criminal law concept. All the juvenile 

court has to decide is whether the child did the antisocial act, not his 

ala te of mind while doing it. 

"Free wi.ll, evil intent, moral responsibility and proof of S"'~ilt 

beyond a reasonable doubt are the language of the criminal code. 
130/ 

and do not apply in juvenile c01,\rt." Part of this statement is no 
13~./ 

longer true, because in In re Ninsh!.E., the U.S. Suprema Court held 

tha t proof beyond a reasonable doubt was re~uired in the adjudicatory 

phase of a delinquency p.:."'Iceeding. As reasonable doubt and other due 

process requ~rements are made applicable to juvenile court proceedings, 

much more difficult to argue that the substantive requirements of the 

1lQ/ l.I!. re Betty Jean Williams, Docket No. 27-220-J, at 6-7 ~D.C. 
. Juvenjle Court, Oct. 20, 1959). The concurring opinion in State 
v. Monahan states: 

"Intent would seem to be an ingredient of juvenile delinquency 
also; but it is not criminal intent, penal rather than correctional 
in its consequences when the wrongful act occurs. 

There b8ing in the contemplation of the law the absence of 
p_nitive fault, the delinquent behavior and waywardness cannot 
entail punitive consequences. Delinquency in its statutory 
conr,otr.tion suggest the psychological ra ther than the judicial 
attitude toward the offender. Such is plainly \oJithin the competency 
of the state as parens patriae." State v. Monahan, 15 N.J. 34, 50, 
104 A.2d 21, 33 (l954j. 

131/ 397 U.S. 357, 368 (1970). 

\ 

1 
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criminal law do no't also have to be considered applicable, or possibly 

so, to juvenile proceedings. 

In actualicy, the juvenile's intent at the time the alleged offense 
132/ 

was committed has been considered in jDvenile court. For instance, 

if a crime is committed as a result of an accident, this factor is to 
133/ 

be considered at the adjudicatory phase of the proceedings-.-

JuvE:!nile court judges who \'lere in::erviewed and attorneys practicing 

before different juvenile courts unanimously expressed the view that 
134/ 

intent was actually a factor in juvenile proceedings-.- For instance, 

132/ "Intent is a factor in the determination of juvenile 
delinquency ..• In 1921 this court held that a boy wa~ 
not to be found delinquent as the consequence of hjs 
having thrown a dynamite cap toward other children when 
'There is nothing to indicate that Arnr>ld intended to do 
more than frighten his schoolmates.'" v,'inburn v. State, 
32 wis. 2d 152, 163, 145 N.W. 2d 178, 183 (1966). 

133/ "\1e think it would be conceded that j:'lVeni1e delinquency 
"'hould not lie where the child's act is purely an accic1e~lt. 
As Holmes put it, 'Even a dog distinguishes between being 
stuolbled over and being kicked.' Holmes, The Common La'w ' 
(Belknap Press ed., 1963), p. 7. ld. at 163-64, 145 N.W • 
2d at 181. B But it is so demonstrable from ex-
perience that courts do not concern themselves with children 
who mistakenly take a friend's bicycle or who punch another 
in self-defense, that it is a fair enough :eading uf this 
clause [en a'ct designated a crime} to find it to incorporate 
both the conduct and the guilty mind. Fox, supra note 127, 
at 214. 

'-1.}j/ Intervie, ... with the Honorable John Fauntleroy, Judge of the 
Juvenile Court of the District of Co1ulT!bia, in the District 
of Columbia, April 3D, 1970; Interview with the Honorable 
Bertram Polow, Judge of the Juven~le and Domestic Relations 
Court of the County of Norris, New Jersey, in MorristO\'/n, 
New Jersey, February 26, 1970, Interview with Clara Ann Bowler, 

r, 

~~~:i3;,;1~,~~"'~:;{;:ii~i1i1iZi%~~E~{~~~:~~1ta~tt~:i~i;i*~~~!;r&~~;~~:wla~i~i}J2~1;]N;,t~f~£:f~t}1~t~i:~·;t;lf~£~~ttl 
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in the case of .In. ~ Gladys R., the Supreme Court of California found 

that a child could have violated Section 647 (a) of the Penal Code of 

California which applied to persons who are motivated by an unnatural 

or abnormal sexual interest or intent, and that in any further pro-

ceedings additional evidence of such abnormal s;3xual interest could be 
135/ 

introduced. 

Since the lli',.!!l.:t;. decision, the supposed benefit' the child receives 

from the juvenile justice system is not a~equate jUstification for the 

juvenile court's action. The juvenile court must decide if a juvenile 

has committed an act or acts bringing the juvenile within its juris­

diction. The juvenile is now entitled to written notice of the exact 

Attorney with the Legal ~id Bureau of Illinois, in Chicago, 
Illinois, May 26. 1970, I.ilt8rview'With Irene Rosenberg, Attorney 
with the Legal Aid Agency of New York, in New York, New York, 
April 8, 1970. 

135/ In re Gladys R.......-l Cal.3d 855,869,464 P.2d 127, 138, 83 Cal. Rptr. 
671, 682 (1970). rrI1e court did not decide whether sufficient 
evidence had been introduced to support the necessary finding of 
abnormal interest or intent which motivated Glady's conduct because 
the court reversed on other grounds. Tnis main holding of this case, 
that the common law presumption of infancy applied in juvenile 
court, was discussed at length earlier in this article. See p. 150 
supra. 

\' 
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136/ 
charges of delinquency, so that proof of intent will increasingly be 

a factor in juvenile proceedings. The state will be compelled to specify 

the degree of a burglary or a homicide which necessarily includes a 
137/ 

statement of the juvenile's intent. 

There is no reason 't.,rhy the juvenile court cannot consider intent 

which is merely another element of proof needed to show that the juve-

nile has violated a law, and through the concept of intent the child's 
138/ 

capacity to form intent can be considered. 

136/ Due process of law requires 

137/ 

138/ 

It •• that the·.,child and his parents or guardian be notified, 
in writing, of the specific charge or factual allegations to 
be considered at the hearing, and that such written notice be 
given at tr.a earliest practicable time. and in any event suffi­
ciently in advance of the hearing to permit preparatic.l." In 
re Gault, 387 U.S. 1, 33 (1967). 

In In ~ Tyrone J., Docket No. 69-5290-J (D.C. Juvenile Court, 
filed Nov. 6, 1969), the Honorable John Fauntleroy char9'~d the 
jury t~lat to hold the youth cclilquent they must find ':hat he 
not only did the wrongful act, but that he had the intent to do 
the wrongful act. 

As to the "diminished capacity" or "partial insanity" test, courts 
in the United States do not generally follow it. Some have re-' 
jected the notion that there may be mental disorder of such a 
nature as to diminish the degree of guilt without establishing 
innocence. Such tribunals hold that insanity must be either a 
cO!l1plet€~ defense or none a t all. Other courts, hO\.,rever, re­
cognize the possibility of unsoundness of mind of such character 
as to negative guilt of a certain degree without establishing 
innocence. '!'bey hold tha t men tal disorder may thus nega tive the 
element of wilfulness, deliberdtion, and premeditation needed to 
establish murder in the first degree without disproving the malicE.~ 
aforethought sufficient to convict one of second degree murder. 
Perkins, ~pra note 74, at 881-882. Of course, the juvenile court 
would gain jurisdiction of a child if he was "guilty" of murder in 
any degree. 
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Once the word "evil" is eliminated before intent, it does not even sound 

inconsistent with juvenile court philosophy. Pointing out that modern 

definitions of ~ ~ are in accord wi.th modern psychological concepts, 

one author stated: 

There is no necessary conflict bebleen, the requirement 
of a mens rea and the philosophy of the ~uvenile court • • ., 
~1e requi~;;;nt of proof of this element is a protection for 
the individual. At a time when there is an ever increasing 
emphasis upon the rights of juveniles in juven~le court pro-, 
ceedings, ~ ~ does not seem ~~g/of plC1ce 1.n the protect1.ve 
atmosphere of the juvenile court.---

In this connection it is interesting to note t.hat the new District 

of Columbia court Reform and Criminal Procedure Act of 1970 had a 

specific section intending to abolish the insanity defense in juvenile 
140/ 

proceedings but "evidence of mental shortcomings" would be admissible 

to prove, for example, that the 

particular scheme alleged in the 

chilO. was incapable of formulating a 
141/ 

petition. 'fue need to prove intent 

becomes a useful tool in weeding out certain cases where the jurisdiction 

139/ Westbrook, Mens Rea in the Juvenile Court, 5 J. Fam. L. 121, 132 
(1965) . 

140/ Pub. L. No. 91-358, 84 Stat. 533, §16-23l5 (d) (July 29, 1970). 

14~/ Lawton, supra note 20, at 364. 
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142/ 
of the juvenile court should not be invoked-.--

As one attorney noted, "although no Juvenile Court ,,,ill believe 

it, a 10 year old run-away '\'>!ho spends the night in 

may not have primarily 5.ntended to conunit theft or 

a department store 
143/ 

felony." Here 

the combination of mental incapacity and environmental standards may 

well combi,ne to produce a lack of intent to conunit a delinquel1t act 

in a particul'ar juvenile. If the juvenile did not intend to cOID.rnit 

the unlawful act, not only should he not be ,found delinquent, but he 

may not need rehabilitation. 

The Insanity Defense 

When an adult, by virture of his mental condition can not form the 

intent requisite to the crime with which he is charged, he is entitled 

to a verdict of not guilty by reason of insanity. 'rhe insanity defense 

d'~ fines which defendants in a crimin.al trial may not be held criminally 
144/ 

respons~ble due to mental illness-.--

142/ Westbrook, supr~ note 139, at 133-134. 

143/ Attorneys' Survey, supra note 29, Questionnaire 96. 

144/ 'fue insanity defense raises the issue of whether the accused was 
so mentally disordered at the time of the conunission of the alleged 
offense as not to be criminally responsible. In the great majori.ty 
of jUJ:isdictions this defense is raised upon the trial and pre­
sented to the jury along with all the other issues determining 
guilt or innocence. For a discussion on the pleading and procedure 
of the insanity defense see n. Weihofen, Mental Disorder as a 
Criminal Defense 353-4~7 (1954). 

When the defendant is acquitted by reason of insanity, in most 
instanC!es conunitment to a mental institution follows. Mandatory 
commitment to ? mental institution is requLred in twelve states 

f 
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The insanity defense grew up centuries ago \"ithinthe criminal 

law as a way of preventing the mentally disordered from being held 

responsible for a crirr.e at a time "'hen the criminal law was punitive 

and retributive. The insanity defense, based originally on a knowledge 

of right and "/rong, had a strong mora'_ base 

cc·uld be punished for a crime unless he wa!': 

in the theory tha t: no one 
145/ 

morally blameworthy. '!his 

def..;mse theoretically provides the criteria for deciding between dealing 

with an anti-social act as a crime or a symptom of mental illness. It 

may be unnecessal:y, to deal with this issue because the juvenile COUt-t 
146/ 

"should not be an evalua tOJ;' of criminal responsibi1i ty-"- but ra ther 

should consider mental illness at disposition. 

In the nineteenth century. prior t,o the fo~nding of the juvenile 

court, there do not app0ar to have bee,1. many times whet. the insanity de-

when ~he defendant is founa not guilty by reason of insanity. 
pra?tJ.cally all other states have the jury or the trial judge 
decl.d~ whether the defendant acquitted by reasons of insanity. 
pra?tl.cally all other states have the jury or the trial judge 
decl.de Whether the defendant acquitted by reason of insanitv 
needs commitment and may, if nece3sary, commit the d~fendant 
for a periud of observation ~n order to make this determination. 
In the remaining few states which have no specific nrovision on 
conur.itment fol101lJing acquittal, the prosecution con~iders whether 
to commence civil commitment proceedings. A. Goldstein, The 
Insanity Deferse 143 (1967). 

145/ !'he insanity defense was firmly established !.Tl the United States 
at the time of the constitution and continu€.s to the present day 
as part of a tradition which makes blame central to criminal 
responsibility and attempts to define a group of men Who could 
not be blamed because of their mental condition. A. Goldstein, 
supra note 144, at 9-11. 

146/ Attorneys' Survey, supra note 29, Questionnaire 48. 
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147/ 
fense \"as raised on behalf of children accused of crime. Noreover, 

the nineteenth century reformers who helped create the juvenile court 

tended to view crime as something \lJhich could be "cured" by educa tion 
148/ 

and the proper environment. 

The founders of the juvenile court did not have a clear idea of 

mental illness, much less its relationship to delinquency. There was 

no particular reason to make special reference to the insanity defense 

because the juvenile court was expected to consider the child's mental 

condition in providing for his individualized treatment at disposition. 

Experience wi th the Insanity' Defense 

The insanity defense has been raised in juvenile court from time 

to time. A leading case on the applicability of the insanity defense 

l47~ FoX, supra note 9, at 674. 

'148/ See Iu. at 674-75 for a discussion of the insanity defense in the 
18\'0' s in America. 

One problem may have been the difficulty in distinguish:i:ng the 
insanity det:ense f;r.om the common law presumption of infancy as a 
defense, altiloug'h a juvenile below 14 was apparently entitled to 
bo th defenses in criminal court. Both defenses refer tC) the child's 
ability to distinquis:h right from wrong. But, the insanity defense 
requires proof of.' a mental illness from which inab5,lity of the juve­
nile to distinguish right or wrong is derived while in the infancy 
defense this illabilH:y is based only on the imma turity of the child. 
Moreover, the st~te has to introduce proof in infancy defense over­
coming the presumption of incapacity in a child and with the in­
sanity defense the child is assumed sane until some evidence is 
brought forth to raise a question as to his sanity. A successful 
infancy defense cleared the child completely while the insanity 
.lefense raised the possibility of commitment to a mental institu­
tion. 
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149/ 
to juver:i Ie proceedings is l-linburn v. State, in which a juvenile 

waR ~}t.2.:g~a \'ll. th murder. This 1966 \·lis. case was decided before the 

::J1..preme Court I G Gaul,!: decision. The juvenile court in Winburn applied 

the insanity defense at adjudication and dismissE·d the delinquency 

charges against the juvenile. The stilte appeuled the dismissal of the 

churgcs ... lith the final outcome being that the Supreme Court of iHs~onsin 

affirmed the juvenile court's decision and held that the juvenile had a 

due process right to present the insanity defense. 

By contrast, a more recent New Jersey case, In re State il1 the 
150/ 

Interest of.H. C., del.!ided after Gault, involving a juvenile charged 

with homicide, held that the dClrc-mse of insanity did nr .... bar an adjudi-

cation of delinquency. Even though the murder had been committed while 

H. C. was insane withi.n the adult definition, the juvenile had to be 

adjudged delinquent in order to obtain treatment. The insanity defense 

was applied at the dispositional phase of the juvenile proceeding to 

prohibit penal sanctions for H. C. 

149/ 32 Wis. 2d, 52, 145 N.W. 2d 179 (1966). :::~ also Hodel Rules, 
supra note 28, rule 41, at 86 which provides for a mental 
examination for the insanity defe-nse and for this requirement 
the comment relies on the Winburn case. 

106 N.J. Sup. 583, 256 A.2d 322 (1969) . 
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151/ 
The insanity defense has been reported in cases in california and 

152/ 
Mic11igan. In addition, in a NeN York case, the judge rejected the 

not guilty by reason of insanity pli3a 01;1 the ground thaI: the juv<.lni1e 
153/ 

was not sufficiently mentally ill to meet the insanity test. In a 
154/ 

recent Maryland case, In re V. L. T., a juvenile was found not guilty 

by reason of insanity on two counts of armed robbery. 

Juvenile court statutes do not usually give guidance on the appli-

cability of the insanity defense to juvenile proceedings, so that t11e 

151/ See In g H •. G.S •• 267 Cal. App.2d 329, 72 Cal. Rptr. 8,)8 (ct. App. 
1968) • 

A Michigan juvenile court also found insanity to bp a defense to 
a charge of nelinquency. In the case of ~Tohn Alfl.·ed Turner, th.0 
court held that due to t.emporary insanity \.,hhh resulted from glue­
sniffing, a 14 year old boy charged with the murder of two young 
girls could not be found delinquent. Statement by the Honorable 
James H. Lincoln, Judge of Probate, Juvenile Division, Wayne County, 
Nichigan (June 13, 1967). 

153/ 1n re Turner, 56 lvlisc.2d 638, 2[") N.Y.S.2d 652 (Family ct., 1968). 

Juvenile Docket No. 3256-70 (People's Court for Juvenile causes 
of Montgomery County, filed July 6, 1970). 
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155/ 
decisions on the 'insanity defense are based on analogy to adult statutes. 

156/ 
An exception is Section 16-2315 Cd) of the D.C. Court Reform Act of 1970, 

which p;:-ovides that the results of a mental examination nre admissible 

in.a dispositional hearing and at a factfinding hearing to aid the 
, 

court" .•• in determining a material allegation of the petition relating 

to the child's mental. .• condition, but not for the purpose of estab-

lishil1g a defense of insanh:.y." This section was intended to prevent a 

juvenile from pleading th(t .1.nsani ty defense according to the sta tement 

on the purpose of this section by the Department of Justice as follows: 

Not only should the insanity ·.:]efense not be permi tted 
in juvenile cases wheLe the goal is to rehabilitate t11~ 
child if at all possible but allowing the defense would 
involve the Fumily Division in technical argumel!~!- lm­
related to the questions \vh-;ther or not the child did 
the act and whClt should be done in his best interest. 157/ 

The goal to rehabilitate the chilo referred to by the Justice Depart-
158/ 

men t 5 l:a temen t, no longer justifies denial :';t the adult right to plead 

the insanity defense. 

155/ Ninbur.n una V .. L. T. applied the adult insanity statute's. In H. Cv, 
Juoge Polm.., found that the section of the New Jersey Statutes, 2A: 
163-3, ~hich authorizes commitment of an adult by reason of in­
sanity upplles only to indicttlble offenses and is not applicable 
to juv~nile cases. In re State in Interest of H. C., 106 N.J. Super. 
583, 595 & N.5, 256 A.2d 322, 328 & N.5 (1969). 

156/ Pub.L. No. 91-358, 84 Stat. 533, §16-23l5 Cd) (July 29, J.970). 

157/ H~arinqs on 5.2981 Before the Senate Comm. on the Dist. of Col., 
9lst. Cong., J.st. Sess. 1808 (1969) (hereinafter cited as Hearings 
on S.298l). See Durling, supra note 21. at 418. 

158/ Hearings on 5.2981, supra note 157, .at 1808. 
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As one commentator stated: 

the constitutionality of this abolition will certainly 
be subject to challenge on the theory that a juvenile 
is entitled not to ba adjudicated a delinquent unless 
he possessed sufficient mental capacity at the time he 
com!uitted the act cha~geC:. 159/ 

The consitutional requirement for dismissing the delinquency r?E::ti-

tion on its merits due to insanity was stated in Wihburn as follows: 

This concept, that it is unjust to "punish" the insane 
is rooted deep in our l~w 

It would seem incongruous that this 'great outpouring 
of concern should be lavished only upon adults who may 
be criminals while the children whom \.,e r,rofess to be 
particular objects of solicitude are bypassed. We con­
clude that the defense of insanity must be permitt:!d in 
a juvenile delinquency procedure if those;'."ceedi.r,gs 
are to ..::onform to the mLlimum Kent standards of due pro­
cess and fair treatment. 160/ 

The opposite position, a modern versir:;n~be original parens 

patriae assumptions behind the juvenile court, is sr~ted in H. C.,as 

follows: 

To hold insanity applicable as a defense to adjudictltion 
would handcuff the court, run contrary to the basic theory 
of juvenile proceedings and not be in the best interests 
of the juvenile himself. 161/ 

159/ Darling, supra note 21, at 418 & n. 321. 

160/ Hinburn v. State, 32 Wis.2d 152, 164, 145 N.W.2d 178, 184(1966}. 
For thE:: proposition that \'linburn represents an "illogical exten­
tion of the principles of Gault" see 'i'lelch, Kent v. United States 
and In re Gault: Two Decisions in Search of a The orr, 19 Hastings 
L.J. 29. 39-45 (1967-68). 

In re State in Interest of H. C., 106 N.J. Super. 583, 595, 256 A.2d 
322 328(1969). See Fox, supra note 9. at 675-79, for a comparison 
of ~. C. and Winburn. For a discussion of Winburn, H. C., and im­
plications for West Virginia juvenile la\,l see Case Comment, 72 
w. Va. L.Rev. 307(1970). 
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Today, it is so \"e11 known as not to need documentation that. treat-
162/ 

ment rarely result.s frorn juvenile court dispositions. There is an 

increasing concern, that. if a rnentally ill juvenile is adjudicated de-

linquent., he is being denied protection afforded an adult by the insanity 

defense. As one attorney in the sun:'E:'Y conduc·ted by this project. observed: 

The insanity defense rnust be applicable to juvenile 
proceedings. Juveniles are accused of crirnes. Many 
tirnes the crirnes are the result of rnental illness and 
rnental illness, if recognized as a defense to adult 
crime necessarilt must be recognized as a defense to 
juvenile crirne.1]lI 

The E·xtent of the recognition of the child's right to present the 

insanity defense is shown by the lawyers answers to the question "Do you 

thinl;;. the insanity defense is appl.icable to :juvenile proceedings?" 

seventy-three J .. ~wyers out of 87, or 84 percent, believed that the defense 
164/ 

is applicable. Not only is the insanity defense theoretically accepted 

162/ President's Comm'n on La,.., Enforcement nne: 1I.;LIT1inistration of 
Justic.e, TasJ{ Force Report: Juvenile Del:i'iquency and Youth 
crirne 8 (1967). 

163/ Attorney's Survey, supra note 29, Questionnaire 41. 

164/ Attorney's Survey, supru note 29, Table XXIII of Appendix B. 
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165/ ].66/ 
in juvenile court, but the actual experience of the judges and attorneys 

surveyed indicates that it is being raised rnor~ often than rnight be ex-

pected. 

The centuries old tradition against adJudicating as guilty any person 

who is rnentally ill is the strongest argument for holding that there is 

a due process right, pro~ectfld by the 14th Amendment of the Constitution, 
167 

to the defense of insanity in a juvenile proceeding. The fundamental 

165/ Seven juvenile courts in this survey indicated thaL the insanity 
defense had been presented in court. Sixteer:. juvenile courts ,.,ould 
allo\.; the insanity defEmse if presented. Two juvenile courts speci­
fically would not allO\V' the insanity defense but a number of others 
indicated t11<11: the question of the <lpplication of the insanitv de­
fense would never arise in juvenile court because the court \..,ould 
handle mental illness in another way. Judges' Survey, ~ra note 
31. 

166/ Thirteen out of 83, or 16 percent, of the attorneys surveyed had 
raised the insanity defense in juvenile court. Attorney's Survay, 
supra note 29, 'rable XXII of Appendix B. 

167/ For 0 detailed analysis of the constitutional right to present the 
insani ty defense in juvenile court ~ Popkin & Lippert, .Is There 
a constitutional Right to the Insanity Defense in Juvenile c.ourt?, 
10 J. Fam. L. 421 (1971). 

rhe argument that there is a constitutional right to present 
the insanity defense in juvenile proceedings is stronJ and need 
only be summarized here. In Gault, tho Supreme Court rejected the 
juvenile court theory thaI;. the child's rehabilit<ltion justif,.ed 
the lack of procedural due process. But, the Court emphasized 
that the absence of procedural and substantive standards in juve­
nile court had not resulted in compassionate individualized t~eat­
rnent or fair procedures. In re Gault, 387 U.S. 1, 19-20 (1967). 
The Court concluded that whatever the label of the proceeding, the 
term "delinquept" only involved slightly less stigma than the term 
"crirninal" applied to adults. Id. 'at 24. The Supreme Court found 
that d delinquency adjudication resulting in commitrnent of a juve-
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reaSO:1S for the use of the insanity defense in adult cases apply as \o]el1 

to juvenile cases and are ,-,-,t. diminished by tile existence of the juvenile 

court rehabilitation goal. The Supreme Court hal> abandoned the notion 

tha t the jurisdiction of the juvenile court can be justified on the ground 

that it is for the juvenile's own good. 

nile to an institution mu~t meet the requirements of the due 
process clause of the Fourteenth Amendment of the Constitution. 

Juvenile adjudicatory hearings do not have to conform with all 
the requirements of a criminCll t.rial. but must measure up to the 
"e!'l!10ntials of due process and fai.r treatment." Kent v. Ur~i.t')d 

States, 383 U.S. 541, 562 (1966)~ IU ~ Gault, SEPta, at 30; In 
~ Winship, 397 U.S. 358, 359 (1970). 

The meaning of "eseentia16 of: due process and fair treatment" 
was further clarified in In ~ "¥l:i.nship, 397 U.S. 358 {1970}, ,-.rhich 
held Lha t proof beyond a reasonable doubt. was required in the adjudi­
ca tory phase of a delinquency )?lro.ceeding. 

The insanity defense is as essential to due process as redsonable 
doubt becau:~e :i..t has e>-:isted since the early days of our nation and 
is applied in virtually all com.."!lon law jurisdictions, whicii reflects 
a jndgment nbout the \-lay in which the 1m." is administered. Id. at 
361-72. 

l\ttempbl to eliminate the insanity defense in adult crirnnal cases 
have been held unconst.i tutional in three jurisdictions. See St".ote 
v. Langa, 168 La. 95B, 123 So. 639 (1929) ~ Sinclair v. State, 161 
Miss. 142, 153, 132 So. 581, 582 (1931) ~ State v. Strasburg, 60 
\<vush. 106, 110 P. 1020 (1910). The Gault and \~inshi? cases and the 
st.atE. precedents support the vie", that there is a constitutional 
right to present the insanity defense. But see Pm"e11 v. Texas, 392 
U.S. 514 (196B). Cf. Robinson v. California, 370 U.S. 660 (1962). 

pee l-1cKeiver v. Pennsylvania 403US523 (1971). \-lhich was decided 
after this section of the report was completed . 

_'"'~_"_._ .. _.~._,, ..... '4"~"*" ________ '... , 

~t;;';~\:t.lji'~:~1;.j.~';,if:;i/in:ilO:;'1hl;;a~,li<\\il#~:;t§l~ir::tttJil:"'\<jiiij~.itl;.i"",'/!"~;;"'~fi:''tE4ti.~''!i:,';;,>~~~"i.,"'''".:t.!''''.'.''":''''~>;,,''''I:>~~''" .... \~ 

1. 
" > -.; 

--

~ .. 



: . 

I 
I 

, I 

I 

I 

, ....... - " 

180 

b ' t' t all()w~rlg t116 ;nsani ty defense to be ra ised The other 0 Jec-~on '0 ~ ~ 

h defense is both cumbersome a!ld time -con­in juvenile court is that t e 

suming. Experience in jU\)'enile court with the insanity defense however, 

indicates that in the relatively small number of cases where it is 

ppropriate, it can be utilized ",ith less difficulty than expected, parti­

if the state, the court, and the defense are working together to cularly 1.
68

/ 

usc the defense as a means to rehabilitate the child. 

, 'th the ;n~an;ty defense in J'uvenile court is Since exper~ence w~ ~ _ ~ 

limited, the survey asked the attorneys what would be the h~gal and prac-

f tl appl ;cat;on of both incompetency and the insanity tical consequences 0 1e ~ ~ 

169/ 
defe~se to juvenile court proceedings. Responses of 25 attorneys 

indicated it would mak, little or no difference, but 15 other responses 

Six stated that there wOl;dd be a procedural or substantive difference. 

responses of attorneys which emphasized the negative aspects of pleading 

the insa,ity defense, were mainly concerned about length of confinement 

after such a plea. But 15 responses reflected the view that these con-

cepts would open up treatment possibilities and broader rehabilitation 
170/ 

alternatives. 

168/ See In re V. L. T., Juvenile Docket Ho. 3256-70 (People's Court for 
Juvenile Causes of Montgomery County, filed July 6, 1970). 

Attorney's Survey, supra note 29, Table XXIV of Appendix B. 
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Th/:- Inscmi ty Defense Standard 

The seemingly endless discussions over the insanity defense standard 

in adult criminal courts certainly do not have to be repeated in juvenile 

court, but it is hoped that there will be recognition that the s.tandard 

has to be applied to a child. In answering the specific question on the 

. competency and insanity defen~e standard to be applied in juvenile court, 
171/ 

47 attorneys, or 64 percent, thought the ,standard should be·the same. 

Twenty-five attorneys, or 34 percent, thought that the incompetency and 

insanity defense standard should be different. There were a total of 38 

responses on how the standard should differ although some attorneys did 

not explain the difference and other attorneys anS'Hers are reflected in 

more than one category. These varying responses reflected a desire for 

a hroader, more inclusive standard which could take into consideration 

among others such factors as maturity, age and the treatment responsi-

bility of the juvenile court. Whatever standard is used, any insanity 

test should and would be approached in the juvenile court in the spirit 

of trying to help a child ",ith a mental disorder and not from an adversary 

point-of-view. 

171/ Attorney's Survey, supra note 29, Table XXV of Appendix B. 
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The insanity defense standard most often employed is the famous 

M'Naghten test which reads as follows: 

To establish a defense on the ground of insanity, 
it must be clearly proved that, at the time of the 
committing of the act, the party accused was labouring 
under such a defect of reason, from disease of the 
mind, as not to know the natt.".!,-e and quality o£ the act 
he was doing~ or, if he did know it .... /tha t I.e did not 
know he was doing what was wrong.-1£ 

This rule, bet,ter known as the right-wrong test, was used in H. C. and 

Winburn. In H. C. the court held tnat" .• • a juvenile who has been 

adjudicated delinquent based upon an anti-social act committed while 
173/ 

insane under the M'Naghten rule cannot be subject:e:'l to penal sanctions." 

And in Winburn t.he psychia tric testimony ,..ras framed in M' Naghtell langu2ge" 

" . whether the boy had the capacity to distinguish between right and 
174/ 

wrong. " 

The right-wr .... "'::! standard is "an extremely inept tool for measuring 
175/ 

the mental abnormalities with which the juvenile court should be concerned'~ 

172/ 

173/ 

M'Naghten's Case, 10 Clark & F. 200, 2l0~ 8 Eng. Rep. 718, 722 
(U'43) • 

In ~ State in Interest of H. C., 106 N.J. Super. 583, 596, 256 A.2d 
322, 329 (1969) • 

Winburn v. State, 32 Wis. 2d 152, 156, 145 N.W.2d 178, 179 (1966). 

FoX, supra note 9, at 680. 
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Certainly a technically applied right-...... rong insanity defense does not 

result in adequate consideration for children. In re Turner, a 15-1/2 

year old boy was charged with intentionally causing the deaths of his 

mother and maternal grandmother and pleaded the insanity defense. The 

test of insanity in Ne;.,r York State is a variation of M'Naghten. The 

court denied the defense as follows: 

176/ 

The psychiatrist for the respondent.; •• diagnosed him 
as Suffering from a psychopa~lic personality condition 
which resulted in a psychotic episode causing the deaths 
by shooting. Such condition has been held not to immurize 
a person from criminal responsibility under former section 
1120 of the Penal Law. (People v. ''lood, 12 N.Y.2d 69, 236 
N.Y.S.2d 44, 187 N.E.2d 116). The psychiatrist further 
claimed that at the time respondent lacked substantial 
capacity tounderstnnd the nature of the acts or that they 
were wrong, averring tha t wl1ile respondent pulled :'he trigger 
and realize':: what he had done, he did not understand the 
significance of the acts. The psychiatrist called by the 
petitivner testified conversely that respondent did have 
substantial capacity to know and appreciate what he \..;oas 
doing, ;:md that it was \Vrong~ that in his cpinion respondent 
was not suffering from a psychopathic personality, although 
he ha d certa in psychopa thic tra its which migh t be the fore­
runner in the future for a definite diagnosis of psycho .. 
pathic personality, or are traits conunonly seen in a pr'e­
psychotic personality, which hus not reached its full bloom, 
or a conduct diEorder with psychopathic traits which may 
lead to a psychopathic personality, or a conduct disorder 
which respondent may just outgrow. Both ~stchiatrists 
found respondent not to be psychotic. . • __ 7_1 

~n re rurner, 56 Misc.2d 638, 645-46, 289 N.Y.S. 2d ~52, 659-60 
(Fam. ct. 1968). Cf. Silverstein, Psycholoqy, f.1ental Illness, and 
the Law, 60 W. va. L. Rev. 133, 160-162 (1958). In this case, a 
boy of 14 presented insanity as his defense and was sent to the 
state hospital for psychological anc1, psychiatric examination. 'rhe 
psychiatric report stated in part that the.\ boy vias a constitutionally 
defective immature identical twin who \lIas insane before, during and 
after the commi,ssion of the confesse'd criminal act. At 1:he trial, 
this state psychiatric report was introduced for the defense, while 
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rhe Turner case emphasizes the inadequacy of an insanity defense 

based on a ba ttle of psychia trists and a fight over a child's mental 

condition. 

The inadequacy of M'Naghten as interpreted by sqme authorities is 

demonstrated by the V. L. T. case where the judges and attorneys were 

in agreement that the child was able to distinguish right from wrong in 

the M'Naghten sense, and, therefore, could not have successfully raised 
177/ 

the insanity defense if the M' Naghten test had been applied to the casZ 

V. L, T, had a "successful insanity defense under the follm..,ing 

Maryland law: 

A defendant is not responsible for criminal conduct 
and shall be found insane at the time of the commission 
of the alleged crime if, at the time of such conduct as 
a result of mental disorder, he lacks substantial capa­
city either to appreciate the criminality of his conduct 
or to conform his conduct to the requirements of law. As 
used in this section, the terms 'mental disorder' do not 
include ;)n abnormaU ty manifester g?ly by repeated criminal 
or otherwise antisocial conduct.--7-

, 179/ 
This rule, which is essentially the A. L. I. rule, in speaking of lack 

of ability to control conduct, has greater meaning for children because 

l.l2/ 

the prosecution presented strong testimony by a psychiatrist that 
the defendant was sane and his bel1avior stemmed from character 
defect rather than psychosis. Instructions based on M'Naghten 
were given to the jury who convicted the defendant of first degree 
murder and sentenced him to the peni tf'ntiary. 

Interview with Judg{es Moore and 'I'racey, in Rockville, lvI.aryland, 
March 26, 1971. Interview, with Roger W. Titus, attorney, in 
Rockville, Maryl<lI1d, Marcl) ',;29, ]'971. 

Ann. Code Md. Art. 59, §25 (a) (cum. ,Supp. 1970). 

The.' American Law Institute's Hodel Pena'l Code standard is as fol-

, I 
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Another insanity standard is the Durham or "product" rule, which 

was first enounced in Durham v. United Stat8s, a 1954 District of 

Columbia decision. "The rul~. 0 • is simply that an accused is not 

criminally responsible if his unlawful act was the product of mental 
181/ 

disease or mental defect-.-- While the Durham test has not been applied 

in any reported juvenile case, its use would allm.., an insanity defense 

in more cases involving mental illness than would M'Naghten nevertheless 
182/ 

problems remain on the meaning of this insanity test. 

lows: 

A broad insanity 

(1) A person is not responsible for criPlinal conduct if at 
the time of such conduct as a result of mental disease or defect 
he lacks substantial capacity either to appreciate the criminality 
[wrongfulness} of his conduct or conform his conduct to the 
requirements of law. 

(2) As used in this Article, the terms 'mental disease or 
defect' do not include an abnorm.:llity manifested only by repeated 
criminal or otherwise antisocial conduct. NcJel Penal Code §4.01 
(proposed Official Draft, Nay 4, 1962). J' 

British Report, supra note 116, at 40. 

Durham v. united states, 214 F.2d 862, 874-875 (D.C o Cir. 1954). 
~ 1 i . I,{·I • : A :/l~::. ' 182/ See McDonald v. United States, 312 F.2d 847 (D.C. Cir. 1962) where 

' .. ;./ I. vi· '/,. the court attempted to clarify Durham by saying that, for the 
.,\<. ';>J~\f! purpose of the insanity defense, the jury should be instructed 
, '; ~" '\ ...... \. : .. ~' tha t "a mental disease or defect includes any abnormal condition 

\.\ .\ ...... 
. ':!l!; Ilc ",' at 851. See also Washington v. United States, 390 F.2d 444 (D.C. 

. ' , .~ 

, ,'~ 
1 
i 

.'. 
'. , 

1 /~ 
./. ' 
',-

.1.-

, I 

.~:~~.~., 
:.:; .. :tf.'1.. . (~! of the mind which substantially impairs behavior controls." Id. 

,':Jltr >r I ~ . flit' '!\~'.-" Cir. 1967) ~ Goldstein, .§.!!.Era note 144, at 212-13. , ¥~:. 

\':'\'>-0"(' ~:i } .:.\-\~:.:. 
\,., , ~··'.i /' .~ ::' ',; 
r! :'. ~'~J', :'!~ I •• .:.:_l'; 
~,~-- 7,,~~:~·t~<~ ... · 1· ! \~J:! 

;~~ l;r.f.'\·~ '" i ".i-
/.:";'- . :.,. "/, 

)\\ ;:;%( :::~:;:~0;"~m~;7::~7::-t:.::::;:r:?~:':~,::c~:--~~~;(.~~:-/::;'i~', ~~~i \: ! 
\.: \,~:.. .~ ... ~' r~ :1-' 1.., i~· .. ·"'::··:.:·!. '\" , ... ~". !'/-\;''' ' .. \ 1/ ... 'r-"~.,,-~ ...... <'t .!: ~'~\' . ~.:':'-: :.' ~(\:: ,:'1 I. \: .. ··\1/ . "Y, '\ ' I,' . ,,, .. ' "',!/ 
'1 ~., .... ..' '.. • • '. to I' '," 0' to .. ; I tf'" .""" " • ?" ,r •• -.. • ,of' / J • '" 

\ 
,-?i 



, ' 

.. 
,"/ " . . . '''-'.'' 

t...: 
" -, .. - i 

.. ; 

_ f' 

, 
\ 

, 
'i' 

• I 

~. :.~ -J~ ~.~"'-~- .; ... ~. /" 
' ... ;,. 

" 

186 

defense is tempting once there are facilities to cope ",lith those \oJho 

plead the insanity defense successfully, and providing indeterminate 

commitment is not involved which is less of a problem with a juvenile 

i' 
\ , , 

because juvenile court jurisdiction only continues until the age of 21 . 

The issuEi of ,,,,het.her a child should be entitled to the insanity 

d~fense is really one of whether he should be blamed for what he could 

not help doing. As was stat.ed in Durham: 

Our collective conscience does not allow punishment 
where it cannot impose blame. 

Legal and moral traditions ()f the western world 
require tha t ,those who of thei...- own free will and 
with evil intent (sometimes called mens rea) commit 
acts which violate the law shall be criminally respon­
sible for those acts. Our t:radi'tions also require 
that where such acts stern from and are the product of 
mental diseas'3 or defect. • • blame shall not attach, 
and hence there will not be criminal liability .•• 18~/ 

1'lhy should 'a' child who is blameless be held to a r .. igher standard of 

accounta0_1ity than an adult? Because the liability of a child in juve-

nile court in is reality based on blame, it would seem only fair an'd 

just that he have the opportunity to demonstrate his lack of blameworthi-
184/ 

ness. 

Durham v. united States 214 F.2d 862, 876 (D.C, cir. 1954). 

FOX, supra note 9, at 682-84. The author favors the creation of 
a new petition for the child who is abnormally immature or abnormally 
men tally ill because the child wi th these condi tions should not be 
condemned first. 
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~nlen insanity defense is raised in a juvenile proceeding, one must 

consider both the child's ability to distinguish right from wrong, and 

his ability to control his conduct in accordance with this knowledge. 

When this limited capacity of a child is further impaired by mental dis­

order, the child should clearly have a chance to demonstrate his lack 

of legal culpability through the-insanity defense. 

The insanity defense is an answer for only a small pr~portion of 

the mentally ill children who appear. before the court, but it opens up 

a treatment possihility for a mentally disordered child combined with 

the be' ~fit of ~ot being adjudicated delinquent. 
--........ '" 

Conclusion 

For the youth of today, the juvenile court is the criminal court 

of their world. The loss of liberty to the juvenile is punishment 
185/ 

whether we call it that or not-,-

liberty, should be rarely used, that 

The criminal sanction, loss of 

is, used only when one h..:.s been 
186/ 

found blameworthy. Not all those who committed wrongful acts are 

blameworthy, whether they be adult or child. 

But cf. FoX, supra note 127, a1; 220-21, which points out that 
juvenile courts have not used mental illness to relieve a child 
of responsibility and that he expects that will continue to be the 
case. 

See In ~ Gault, 387 U.S. 1 (1967). 

Pad<:er I 1I1ens Rea and the Supreme Court, 1962 Sup. ct. Rev. 107 t 147. 
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lI..oral bla',;'e became an issue in juvenile court when the violation 

of municipal <I,nd state sta tutes was made one of the bases of juvenile 

court jurisdiction. It is no answ'er to say that the insanity defense 

or the infancy defense does not belong in the juvenile court because 

these ideas arose when the law ,,,as punitive and the juvenile court really 
187/ 

is not concerned with guilt, because the stigma of being adjudicated 

delinquent i~ almost as great as the stigma attached to being found 

guilty of committing a crime. Both findings represent official con-

demnation or blame. 

criminal rt:spons:t.bility or blameworthiness has to be seen in the 

context of the rehabilitatiwJ ideal for the juvenile court which seemed 

to malee such sense to the founders of the eourt and which has domina ted 
188/ 

thinking about criminal justice for the last half century. At the 

time of the founding of the juvenile court there vias a widespread belief 

that social reform would eliminate the causes of crime and in the ability 

187/ See W-illiams, 'rhe Criminal ResEol1sibility of Children, 1954 Crim. 

188/ 

L. Rev. 493, 4',34. The author said that the common law presumption 
was obsolete in the case of juveniles because it was "bound up with 
retributive punishment and the mystical theory of moral responsi­
bility." Id. at 494. 

Allen, Criminal Justice, Legal Values and the Rehabilitative Ideal, 
50 J. Crim. L. 226, 226-27 (1959), in Crime, Law and Society 271-73 
(A. Goldstein & J. Goldstein ed 1971) • 
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child of criminal tendencies by placing him in 
to "cure" the individual 

a good environment. 

replaced over time 
early simplistic notions were 

sophisticated notions 
based on modern psychiatry, but these deve-

by more 
£0'(' the view of the juvenile ccurt as 

lopments provided further support 
it could be treated. 

'Wha tew!r delinquency was, 
a ga te to trea tmen t • 

rehabilitative ideal for the juve­
~ncrt>asing about the Doubts are". -' 

including lack of treatment facili-
nile court stemming from many causes 

J
'uvenile justice system's capacity to 

. d lacl' of faith in the 
t~es, an " 

Also the rehabilitative ideal has been 
rehabilitate any juveniles. 

f indeterminate sentences and t~:9/se 
debased :i,n practict:' by the use 0 , 

d ' 1 care for tbe juven~le. custo ~a .' 

looking t ' language to justify theropeu -l.C 

in the juvenile court's insistence in 

of 

A problem inherent 

at the c11ild not the act 
needs help the most may 

is that the child who 

be the l~ast blameworthy. 
is not competent to stand 

Thus, the child \\1ho 

the mental capacity to form 
trial, or who does not have 

advantage of the infancy or 

the needed intent 

insanity defenses 

or the child who could take 

probably needs h(~lp the most. 
is the child v,ho 

That help should not be 

no te 188, at 229, crime, 
Allen, supra 

Law and society at 276-78. 
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provided within the juvenile correctional process. Unfortunately all 

too many juveniles 'liho are sick, unwanted at home, or merely have no 

place to go are sent to juvenile correctional institutions. There is 

a need to develop d comprehensive system of rehabilitation for young 

people in trouble, but it should be a first principle that the correcti?n­

al system should no·t be used for any child who has not been adjudicated 

delinquent and such adjudication should apply only to children w'J:lo have 

committed an act which would be a crime if committe~ by an adult. 

If all these juveniles are going to be treated anyhow, even if re-

habilitation has failed, and the only question is how. it is tempting to 
190/ 

suggest. th~t responsibility should not be the issue in juvenile court. 

It is harder and harder to assess the individual blame of a particular 

juver:.ile in oUr society. Up to the present time the whole emphasis in 

looking at the juvenile court has been on procedural regularity, but there 

CJre also questions ot fairress in the substantive law to be applieo.. The 

denial of the right of children to question this blameworthiness either 

because of immaturity or mental illness has no basis except the fact 
191/ 

that they are children. There is no justification to hold children to 

See Cameron. Did He Do It? If so, How Shall He Be Managed? 29 
Fed. prob. 3 (1965); \'footon, Book Review: The Insanity Defense, 
by A.S. Goldstein, 77 Yale L.J. 1019, 1028-32 (1968). 

See Fox, supra note 127, at 222-24. 
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a higher level of criminal responsibility than adults. 

The false promise of treatment has SVlept a vast number of juveniles 

past the adjudicatory phase and straight to correctional institutions • 

Rather than helping the child, it is now demonstrable th~t being labelled 

a I • .1elinquent" is more likely than any other factor to confirm that the 
191/ 

juvenile will continue to be delinquent. It is not that the rehabi-. 

litative ideal has to be given up entirely, but everything the court does 

cannot be justified in its name. If parens patriae means a::1ything today, 

it must rr.aan that a child with ~nental and emotional disorders or. limited 
1:W 

mental capability should not 1:;e adjudicated delinquent. 

The meaning of competency to stand trial, the inf,ncy defense, ~ 

and the insanity defense are difficult to apl.~':"y to a child who is 

in the process of oevelopment, but these concepts can be given meaning if 

the goal is to remove juveniles without the required mental capabilities 

from the juvenile correctional proc..:ss. "The fact that a chile kl10ws 

right from wrong does not means that we' should regard it tlS a personal 
194/ 

and this l:esponsibility equivalF,mt to similar knowledge in an adu1.t," 

knowle-dge and the power and the desire to choose right are matterF. of 

development, and do not necessarily appear in a child at t.he same time. 

Wheeler, Cottrell and Romasco, Juvenile Delinquency Its Prevention 
and Control, Task Force Report: Juvenile Delinquency and Youth 
Crime 409, 417, 418 (1967), in which the harm of labellirlg a juve­
nile delinquent is discussed • 

s~ Fox, supra note 9, .:;i: 680. 

British Report, supra note 116, at 31. 
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In the search for the meaning of responsibility for delinquent acts 

in the juveni1~ court, the behav~oral sciences will continue to give us 
195/ 

relevant data on how to consider the age and understanding of a child. 

Considering these special f"ctors of childhood and the age. experience 

and understanding of the child, each concept should be administered by 

the court giving tr.~ benefit of the doubt to the child. 

This is ,a period r'L transition in the juvenile court. In the future, 

juvenile courts may impl:ove their methods. of dealirig ""rith mentally dis-

ordered and emotionally disturbed children. This may well depen,d on the 

development of a ,.,.ide variety of alternatives for the disturbed delinquent 

before reference to court and within both the mental health and correc-
196/ 

tional processes. If the juvenile justice system actually implements 

these possibilities, then the need for increased recognition of competency, 

infancy, and capability to form intent and ~nsanity may disappear. 

contrariwise, the juvenile court could move tmvards becoming a junior 

criminal court with emphasis on rights and a limitation of its juris-

diction to conduct ,vhich would be a crime if committed by an adult. Then, 

the juvenile court would be dealing with more and more serious delinq-

ent acts and it would be important to define the meaning of delinquency 

responsi'bility in a juvenile court. 

195/ ~ee Tapp. supra nota 122. 

f . 
• 196/ See Cameron, supra note 190. 
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Even if there are better resources available to the juv'enile court, 

it remains the job of the juvenile court to select which treatment route 

or system a particular child will enter. It is interes~ing in this con-

nection that california. which is supposed to have an effective variety 

of treatment alternatives, is the one state where competency to stand 
197/ 198/ 

tried, the insanity defense, and the conwon law presumption of in-
199/ 

fancy have been recognized. For the foreseeable future, the juvenile 

court has an obligation to look at the mental and emotionaJ. capabilities 

of the child before it and apply these legal tools for assessing these 
200/ 

capabilities to :"0ve this kind of child out of the juvenile correctional 

process. 

197/ See In re M.G.S., 267 Cal. App. ?d 329, 336, 72 Cal. Rptr. 808-812 
(Ct. App. 196B}. 

198/ ld. at 336, 72 Cal. Rptr. at 811. 

199/ 

200/ 

See In re Gladys R., 1 Cal. 3d 855, 862/ 464 P. 2d 127, 132-33" 
83cal.~ptr. 671, 676-77 (1970). 

The california Supreme Court in In ~ Gladys R. summed up th!? need 
as follows: 

It would be particularly undesirable for a juvenile 
court, arbitrarily, without analysis of the child's 
appreciation of the 'wrongfulness' of her conduct, to 
hold this emotionally disturbed child of 12 years 
guilty of criminal conduct. To reach that result we 
would, in our judgment, be compelled to misread the 
pertinent statutes, to disregard even our presently 
inadequate knowledge of psyc'nology, and to retreat to 
an approach which pre-dates the early common law. 
ld. at 869, 464 P.2d at 138, 83 Cal. Rptr. at 682. 
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