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1.1 PURPOSE 

SECTION I 

INTRODUCTION AND SUM~4RY 

Reliable empirical knowledge about the hung jury phenomenon in criminal 

trials and its effect on the criminal justice system has never been rigm"ously 

developed. The research results reported in this study have been in re

sponse to this need. The need is by no means a trivial one. Over the past 

several years, numerous governmental bodies have addressed themselves to 

problems confronting judicial effectiveness and efficiency and have proposed 

a wide range of solutions. Among them have been prescriptions which recom

mend reduction of the size of criminal trial juries and institution of the 

nonunanimous verdict in order to improve overall system performance. While 

the specific goal of this study is not to resolve the foregoing matters on 

their empirical merits, the research effort was executed to meet the more 

general need for systematic information about the incidence of hung juries, 

t~e reasons for their occurre~ce, and their impact on the criminal justice 

system. 

Within California 1 s cl~iminai justice system, a hung jut'y in a criminal 

case is a jury which, in the judgment. of a trial court, has deliberated for 

a sufficient period of time to establish that unanimity cannot be reached and 

accordingly has been discharged by the court because there appears to be no 

reasonable probability that the jury can reach a verdict. 

Specifically, the purpose of this study is to provide empirical informa

tion about the hung jury phenomenon with respect to four major areas of 

~. i nqu i ry: (1) the frequency of occurrence of hung juri es, (2) the causes of 
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hung juries, (3) the effects of hung juries, and (4) the amount of time 

consumed by hung juries and, if practicable, the incremental costs associated 

with hung juries. 

1.2 RESEARCH METHODOLOGY 

Execution of the study consisted of the construction of a hung jury data 

base designed for the storage and retrieval of data from three major files . 

The files were built with data routinely collected by the Administrative Office 

of the Ca1ifurn;a Courts and the Bureau of Ci~iminal Statistics, and case files 

maintained by the Superior Courts of California1s ten most populated counties. 

Given the available time and resources, the scope of the study was 

limited to hung juries which occurred in felony cases over a three year period, 

1971 to 1973, in the Superior Courts of Alameda, Contra Costa, Los Angeles, 

,..o."~- Orange, Sacramento, San Bernardino, San Diego, San Francisco, San Mateo, and 

Santa Clara Counties. These ten counties represent approximately 76 percent of 

the State1s total population and about 81 percent of all Superior Court trials 

which took place during 1971, 1972, and 1973. 

The three data files were organized as follows: (1) a verdict trial 

data file on the number of 1971-1973 Superior Court criminal trial verdicts, 

based on monthly Superior Court statistical reports submitted by the Superior 

Courts of the ten study counties to the Administrative Office of the California 

-p- Courts, (2) a disposition file on 1970-1972 Superior Court defendants, pro

duced by the staff of the Bureau of Criminal Statistics utilizing a computerized 

data base of its own, and (3) a hung jury file, developed fi'om data collected 

.:. on-site in each of the ten study counties which were then subsequently key

punched to create a data deck coded from nearly 1,000 data collection 

~~JII instruments. 
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The data analysis consisted of preparation of a series of computer 

programs to read and format the data, to display relevant distributions of 

selected frequency, causal, effect, and time-series variables, and to deter

mine the extent to which certain independent and dependent variables were 

related to one another pursuant to application of statistical tests. 

1.3 SUMMARY OF RESULTS 

The results of the data analysis are grouped according to the four major 

areas of inquiry: the frequency of occurrence of hung juries, the causes of 

hung juries, the effects of hung juries, and the amount of time consumed by 

.--- hung juries and the costs of hung juries. The principal results are high-

lighted briefly below: 

Frequency of Occurrence: 

8 Between 1971 and 1973, 978 hung juries occurred representing a fre~ 
quency of 12.2 percent of all felony cases tried in the Superior 
Courts of the ten most populated counties in California; 

• This 12.2 percent finding is over twice the hung jury frequency 
expected on the basis of previously reported research;* 

• Nevertheless, the incidence of hung juries with respect to felony 
trials appears to be a stable problem over time. 

Causes of Hung Juries: 

• Development of the hung jury data base did not permit capture of 
statistically significant observations on se~eral key variables 
which would have supported a rigorous empirical analysis of the 
causes of hung juries; 

e However, the following results were obtained from analysis of the 
available data: 

Hung jury vote splits and crime types appear to be unrelated 
to one another; 

*See Kalven & Zeisel, infra, p. 4-4. 
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- Juries which deadlock in multiple charge felony cases appear 
to remain divided in the same vote split configurations on 
all charges; and 

- Young, Black males are hung jury defendants in frequencies 
which are not only disproportionate to their distribution in 
the general population but also to their distribution al:Jong 
Superior Court verdict trial defendants. 

Effects of Hung Juries: 

e Most hung jury cases are disposed by dismissals; 

• Nearly one third of all hung jury cases are disposed by entry of 
guilty pleas; and 

, Slightly over one fourth of all hung jury cases are retried, re
sulting in convictions in a ratio of more than two to one. 

Time Consumed and Costs of Hung Juries: 

• The 978 hung juries which occurred between 1971 and 1973 are es
timated to have consumed a total of 3,804 court days, a time in
crement which is nearly 12 percent in excess of the amount of time 
which is estimated would have been consumed had the juries reached 
verdicts; and 

o The incremental cost of the amount of time consumed by the 978 
hung juries over the three-year study period is estimated to have 
been at least $8,730,180, a dollar amount representing 11.6 percent 
of the total estimated court costs of the verdict trial court days 
which elapsed over the study period in the ten counties. 

1.4 DISCUSSION OF RESULTS 

The empirical knowledge which has been gained as a result of the research 

reported in this study has established with a high degree of confidence the 

frequency with which hung juries occur as a result of criminal cases tried in 

the Superior Courts of the most populated jurisdictions of the State. As noted 

above, this finding is the most significant insofar as the 12.2 percent frequency 
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';- of hung juries is over twice the expected frequency of hung juries reported 

in previous research. This information is one of the most discussed aspects 

of the hung jury phenomenon, as the annotated bibliography, appearing in 

Appendix A, demonstrates. 

In general, hung juries do not seem to be a problem which in any funda

• mental sense is rendering the felony trial court system in California either 

ineffective or inefficient. However, because a hung jury occurs in approxi

jill mately one out of eight verdict trials, this is not to say that hung juries' 

:11 

-:.:. 

are not time-consuming and do not require substantial expenditure of criminal 

justice system resources. 

This report is organized into four sections. Section II is an exposition 

of the research methodology. Section III describes the data collection effort. 

Section IV presents and discusses the analytical results in detail. Section V 

summarizes conclusions and recommendations. 
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2.1 THE PROBLEM 

SECTION II 

RESEARCH METHODOLOGY 

The hung jury is one of the most seemingly contradictory phenomena 

arising in the crimincl justice system. On the one hand, the hung jury is 

admission of system failure insofar as the outcome of a criminal trial is in

definite, requiring the declaration of a mistrial. On the other hand, the 

hung jury is reaffirmation of system integrity insofar as it serves to pro

tect a minority·s dissent acknowledging the subtle interplay of two vital 

concepts in the criminal law -- the presumption of innocence and the exercise 

of reasonable doubt. 

In California, the incidence of hung juries in criminal cases has been 

for some time a recurring aspect of public discussion about the efficiency 

,="...,.,. of the judicial process. Indeed, within the last three years, the hung jury 
... . -

_.-.,.... 

.. 

---,----. 

problem has been a subject of concern expressed by three significant groups . 

For example, the California Select Committee on Trial Court Delay and the 

Governor·s Select Committee on Law Enforcement Problems both published re

ports which recommended the institution of nonunanimous verdicts and the reduc

tion of jury size in some criminal cases.* Among the justifications for these 

proposals was the belief that their implementation would reduce the frequency 

of hung juries and the resulting duplications, delays, and costs of retrials. 

In its 1973 report, the Los Angeles County Grand Jury made similar recommenda-

tions proposing that nonunanimous verdicts should be allowed in criminal trials 

*Select Committee on Trial Court Delay, SELECT COMMITTEE ON TRIAL COURT DELAY, 
REPORT 3, pp. 13-15 and 20-22, San Francisco: Select Committee on Trial Court 
Delay (February 1972), and Governor·s Select Committee on Law Enforcement 
Problems, IICONTROLLING CRIME IN CALIFORNIA,·· REPORT OF THE GOVERNOR·S SELECT 
COMMITTEE ON LAW ENFORCEMENT PROBLEMS, p. 60, Sac~amento: California Office 
of State Printing (August 1973). 
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except in cases involving the death penalty and that legislation be passed per-

<>!--";III! mitt";ng the use of six member juries in all noncapital cases. Using 1972 data 

.. ~ 
J 

"-

,III , 

compiled about the Central District of the Los Angeles County Superior Court, 

the Grand Jury concluded that "retrial caused reduced efficiency and greater 

cost."* However, despite the assertions in the foregoing documentation, the 

hung jury problem in California criminal courts has never been the object of 

systematic empirical research. No reliable data have been compiled about the 

frequency, causes, effects, costs, and amount of time consumed by hung juries. 

Within certain prescribed limits, the purpose of this study is to illuminate 

...,,,.. a 11 of these matters. 

. " .. ~ 

The next SUbsection is an exposition of the key issues toward which the 

research effort was directed. Subsequent SUbsections explain the research 

design, define the information requirements specified by the design, and des

cribe the approaches which were developed for the data collection and data 

analysis. A final SUbsection discusses the resear'ch design in terms 

of alternative methodologies and indicates some of the empirical con-

straints which a research project of tl~s kind inevitably enccunters in 

the field . 

2.2 KEY STUDY ISSUES 

The overall goals of this study are (1) to determine the extent to whir.h 

hung juries in criminal trials actually constitute a problem in the California 

court system, and (2) to develop empirical information about the causes, effects, 

costs, and amount of time consumed by hung juries. Design of a research strategy 

*County of Los Angeles, LOS ANGELES COUNTY GRAND JURY, FINAL REPORT 1973, p. 54, 
Los Angeles: County of Los Angeles, 1973 Grand Jury (1973). Annat: The re
port erroneously stated that in 1972 Ilin the Central District of Los Angeles 
Superior Court, there were months when over 50 percent of felony matter's tried 
by jury resulted in 'hung juries l -- typically 11-1 and 10-2 for conviction." 
This percentage subsequently was reduced to five percent. As this study shows, 
reliable frequency statistics on vote split are difficult to compile. 
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--j ... to investigate hung juries began with formulation of a series of definitions 

by which the research could be bounded. These definitions divide into two 

principal categories. The first refers to what is meant by the term, "hung 

jury." The second refers to the statistical meaning of a hung jury as a 

jill unit of count. That is to say, a hung jury can occur within a range of re-

JII 

::'1 

latively complex procedural circumstances. Criminal cases frequently are 

tried involving multiple ~efendants, multiple charges, and multiple counts 

resulting in a range of outcomes which potentially can include acquittals, 

convictions, and/or hung juries (mistrials). Each of these complexities is 

explored more fully below. 

2.2.1 DEFINITION OF A HUNG JURY 

A survey of the legal and judicial process literature reveals few rigorous 

~~~I operational definitions of hung juries. BLACK1S LAW DICTIONARY defines a hung 

jury as Iia jury so irreconcilably divided in opinion that they cannot agree 

upon any verdict. 11* Kalven and Zeisel, who devote an entire chapter to the 

hung jury phenomenon in their book THE AMERICAN JURY,** do not offer a tech

nical definition of a hung jury although they present a number of interesting 

~I empirical findings about hung juries.*** Bloomstein defines a hung jury as one 

that is IIhopelessly deadlocked. II **** 

For purposes of this study, the most important definitional elements of 

a hung jury are found in the California Penal Code (PC). PC 1140 [entitled 

IIA Jury Not To Be Discharged After Cause Submitted: Exceptionsll] provides 

*Black, Henry C., BLACK1S LAW DICTIONARY, p. 875, St. Paul: West Publishing 
Co. (4th Ed., 1951). 

**Kalven, Harry, Jr. and Zeisel, Hans, THE AMERICAN JURY, Boston and Toronto: 
Little Brown and Company {1966}. 

***Ibid., pp. 35-38, 47, and 55-57 in addition to Chap. 36. 

****Bloomstein, Morris J., VERDICT: THE JURY SYSTEM, p. 31, New York: Dodd, 
Mead and Company (1968). 
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as follows: JlExcept as provided by law, the jury cannot be discharged after 

the cauge is submitted to them until they have agreed upon their verdict and 

rendered it in open court, unless by consent of Doth parties, entered upon 

the minutes, or unless, at the expiration of such time as the court may deem 

proper, it satisfactorily appears that there is no reasonable probability that 

the jury can agree." 

In other words, a hung jury in a California criminal court is a jury 

(1) which, in the judgment of the court, has deliberated for a proper period 

of time, and (2) which has been discharged by the court because there appears 

f." __ 22 to be no reasonable probability that the jury can agree upon a verdict. Such 

... ~:;:-;:.-.. --

a jury, in either Black1s or Bloomstein1s terminology, is one that is either 

"irreconcilably dividedJl or "hopelessly deadlocked." 

In a statistical sense, for purposes of this study, a hung jury is 

further defined to include all cases where a jury is unable to agree upon a 

verdict with respect to one or more defendants and one or more charges. For 

example, if a criminal case, involving three defendants each of whom is charged 

with two distinct offenses, results ;n verdicts on five of the charges, but a 

hung jury with respect to one defendant and one charge, then the case 'j s 

IIcounted" as a hung jury. The reasons for breaking down criminal cases into such 

specific components for purposes of analysis are threefold: (1) Many, if not 

most, criminal cases involve, if not more than one defendant, more than one 

criminal offense charged, and therefore present special problems to the researcher 

trying to count all hung juries that occur; (2) In the multiple-defendant, 

multiple charge case, the fact that a jury may reach verdicts on some defendant(s} 

and/or charge(s) is meaningful in terms of the fact-finding discriminations which 

2- if 
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~-- complex criminal cases require jurors to make; and (3) Each charge resulting 

-~'3i in a hung jury ultimately must reach some type of final disposition and 

whether it proceeds to a subsequent dismissal or verdict upon retrial is 

important to know in the analysis of the effects and amount of time consumed 

by hung juries. The need for these distinctions will become more apparent 

as the exposition of the data collection and data analysis is more fully 

~~ developed in subsequent sections. 

~~ 2.2.2 STUDY OBJECTIVES 

The specific objectives of the study identified four areas of empirical 

~-,j research. Each objective and its associated research activities is outlined 

below: 

1. Determine the Frequency of Occurrence of Hung Juries -- This ob
jective seeks to assess how often hung juries occur in California 
courts. The research activities are to: 

• Determine the proportion of total jury trials which result in 
hung juries; 

• Determine the proportion of hung juries involving multiple 
defendants; 

• Determine the proportion of hung juries involving mult~ple 
charges; 

• Develop a crime-specific frequency profile of hung juries; 

• Develop a profile of hung jury defendants; and 

• Assess time trends with respect to the ratio of hung juries to 
total jury verdicts. 
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2. Assess the Causes of Hung Juries -- This objective attempts to 
develop reasons to explain why some juries hang while others 
succeed in reaching unanimity. The research activities are to: 

• Identify variables which enter into the logic of explaining 
the hung jury as a dependent variable; 

• Describe those variables for which empirical observations are 
available; and 

• Evaluate the explanatory power of those variables to the extent 
that they permit the drawing of conclusions about why some 
juries remain deadlocked and other juries reach verdicts. 

Each of these activities consists of a series of analytical procedures 
which are described more fully in Sections III and IV. 

3. Assess the Effects of Hung Juries -- This 0bjective focuses upon the 
impact of hung juries in terms of the reprocessing requirements for 
hung jury defendants within the court system. The research activities 
are to: 

• Determine the proportion of hung jury cases which are never retried, 
i.e., dismissed or disposed in some other way not involving im
position of a criminal sanction; 

• Determine the proportion of hung jury cases which are resolved by 
plea; and 

• Determine the proportion of hung jury cases which are retded. the 
outcomes of which include either another hung jury or a verdict, 
i.e., conviction or acquittal. 

These activities are closely related to the fourth objective which 
addresses two effects of hung juries which merit special attention, 
the amount of time consumed by hung juries and the costs they entail. 

4. Determine the Amount of Time Consumed by Hung Juries -- This objective 
attempts to specify how much time is consumed by the court system as 
a result of hung juries and to make some estimates as to the costs in
volved. The research activities are to: 

• Determine the mean of trial days consumed by hung juries in 
Ca 1 iforni a; 

• Compare the foregoing with the mean of trial days in jury trial 
cases resulting in verdicts; and 

• Applv the foregoing time-series results as a "multiplier" to 
cost data based upon research about the actual costs of criminal 
courts in California. 
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As is the case with any research study which is entering new territory, 

it proved impossible to meet all of the objectives as they were originally 

formulated. As subsequent sections show, concepts and definitions had to 

be adjusted to the realities of court operations in the field, particularly 

the reporting mechanisms of California trial courts. These realities are 

best comprehended once the technical scope of the study is explained. 

2.3 RESEARCH DESIGN 

The first step in the design of the research work plan was the definition 

of the study scope. Given the general areas of empirical research activity 

described above, PMCC wanted to execute a data collection program and complete 

a set of defined analytical procedures which were consistent with the available 

time and resources of the study. 

2.3.1 SCOPE OF THE STUDY 

The hung jury research effort was restricted to hung juries which occur 

in Superior Court criminal trials. PMCC's decision to limit the technical 

scope of the study to felony cases was made as a practical matter and does not 

reflect any preconceptions that hung juries in misdemeanor cases are inherently 

less interesting or less deserving of study. Rather, the decision was based 

on prior research experience of PMCC staff members and consultants in the 

California criminal justice system. Previous judicial data collection efforts 

have shown that dispositional information for criminal cases is maintalned more 

systematically and comprehensively in felony cases. Preliminary inquiries with 

the Bureau of Criminal Statistics (BSC)* indicated that the foregoing conclusion 

*Bureau of Criminal Statistics, Division of Law Enforcement, Department of 
Justice, State of California; See Title III [Criminal Statistics], Chap. 1 
[Bureau of Criminal Statistics], Penal Code. 
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especially applied to the present availability of hung j~ry data.* In 

any event, the conceptual approach and empirical findings of the study 

with respect to felony hung juries can be applied usefully to hung juries 

in misdemeanor cases in the future. Part of this report, which speci

fically concerns the development of a hung jury reporting system, will 

address reporting of hung juries in misdemeanor cases. 

The scope of the study was bounded further by restricting the research 

~ effort geographically and over time. The study was limited to the Superior 

Courts of ten of the most populous counties in the State of California: Alameda, 

,,~,,~, Contra Costa~ Los Angeles, Orange, Sacramento, San Bernardino, San Diego, San 

Francisco, San Mateo, and Santa Clara. The time frame studied was limited to 

:::-.",-

hung juries occurring in calendar years 1971, 1972, and 1973. The ten counties 

represent approximately 76 percent of the State's total population and about 

81 percent of all Superior Court criminal juries sworn in the State. These 

geographical and time limits were delineated to ensure that the data 

collection effort would not be overwhelming either in terms of logistics or 

magnitude. The locations of the counties selected allowed organization and 

deployment of two major data collection teams, one in Northern and one in 

Southern California. Initially, the three-year data base for the ten counties 

was estimated to yield somewhat less than 500 hung jury cases.** It was antici

pated that the data collection effort would be feasible given these delimita

tions of scope: The next step in the research design was identification of the 

information required to pursue the research activities. 

*The extent to which such data actually were available is discussed in Section III. 
'... **As noted earlier, this estimate was based upon the only empirical research 

previously done on hung juries, which indicated that hung juries represent 
approximately five percent of total criminal trials which go to verdict. See 

.~ Kalven & Zeisel, infra, p. 4-4. 
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2.3.2 INFORMATION REQUIREMENTS 

Based upon preliminary research and discussions with criminal justice 

system practiti oners, PMCC developed a rnatri x di spl ayi ng i nforma ti on re

qUirements, associated data elements, possible data sources, and methods of 

data capture. Development of the matrix was an iterative process, with 

frequent revisions being necessary during the early phases of the study alS 

gaps in the available data were identified. The matrix as shown in Table 2-1 

reflects the structure of the data base which supported the research. 

A preliminary review of the published jury research, and in particular 

the Kalven and, Zeisel work, indicated that certain types of variables are 

l'ikely to be related to the frequency, causes, effects, and amount of time 

consumed by hung juries. All of the variables were defined as 'independent; that 

:_-<M is to say, it was assumed that they might be related, either direct1y or in-

directly, to the incidence of a hung jury, defined as the dependent variable. 

Initially, the independent variables were categorized as either procedural or 

sUbstantive in character. The procedural variables were assumed to relate to 

the rules of criminal procedure in California which govern jury organization, 

the formulation and delivery of judicial instructions on the applicable law, 

and the litigants' and jury's participation in or reaction to their administra-

,",e'''''''' tion. The substantive variables were assumed to relate to the merits of the 

~~=-7J 

::. 

case at issue and therefore to the jury's success or failure in agreeing upon a 

verdict. Examples of these variables included the defendant's age, race, sex, 

and occupation; evidentiary factors; performance of counsel; the credibility of 

witnesses; and so on. 
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.The initial on-site review of available data in the case records of the 

Superior Courts of the ten study counties revealed not only that this classi

fication of variables was impracticable, but also that certain key empirical 

observations specified in Table 2-1 were impossible to make. In particular, 

those observations which were expected to derive from the proposed administra

tion of a hung jury questionnaire to court participants* could not be included 

~~ .. ~ in the data collection plan. The next two sUbsections summarize the data 

collection and data analysis approaches as they were adapted in the field to 

these empirical constraints. 

2.3.3 DATA COLLECTION PLAN 

PMCC's data collection plan comprised three phases: (1) Initial Research 

and Orientation, (2) Data Collection Instrument (DCI) Design and Test, and 

(3) Field Data Collection. The plan phases are explained below. 

• Initial Research and Orientation - The project director and key project 
personnel were scheduled to visit all study counties and the Courts and 
Probation Section of the Bureau of Criminal Statistics for purposes of 
researching existing data systems, establishing the liaison for the 
field data collection, and selecting a site suitable for preliminary 
testing of the field data collection phase. These visits were 
scheduled over the first two months of the study. 

• Data Collection Instrument Design and Test - A preliminary DCI was 
scheduled for design and test during the second and third months of 
the study. The DCI was designed to capture the case file data ele
ments displayed in Table 2-1. The results of the test of the DCI were 
used to make any refinements in the instrument or in data collection 
procedures prior to full field data collection. The DCI test was 
scheduled to be conducted by a field research assistant, under the 
close supervision of a key project member. Observations on the time 
required to conduct the data collection were used to plan schedules 
for the field data collection. 

*The portiol) of the research plan which proposed the ad~inistr~tion of ~ question
naire to judges, prosecutors, and defense lawyers, and Jurors lnvolved ln hung 
jury cases was abandoned because of (1) the practical problems of adequately 
reaching a statistically significant sample of the population to be surveyed, and 
(2) a change in the scope of the contract which was executed midway through the 
course of the study to permit more intensive analysis of the unanticipated high 
volume of data which eventually were collected. 
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• Field Data Collection - As noted earlier, PMCC·s plan for field data 
collection called for the deployment of two teams of field research 
assistants, one team for the Southern California area and one for the 
Northern California area. Each team initially was to be under direct 
supervision of project staff, with continuing close supervision and 
assistance throughout the field data collection phase. Each team was 
scheduled to visit the Superior Courts in the respective areas to 
research hung jury case files and to record the research data on the 
DCIs. This phase was scheduled for project months three through seven. 

Concurrent with the three phases described above, PMCC staff planned on-going 

dialogues with the BCS and the Administrative Office of the California Courts, the 

staff agency serving the JUdicial Council, to determine most effective utiliza

tion of their considerable data bases. 

2.3.4 DATA ANALYSIS PLAN 

Upon execution of the data collection in the ten study counties, the PMCC 

work plan called for the construction of a data base on all hung juries which 

occurred in the subject counties during 1971, 1972, and 1973. In addition to 

these case-by-case data, the data base design made provision for inclusion of 

two additional data files: (1) the BCS Extended Data concerning Superior Court 

defendant dispositions rendered in all court and jUTY trials during the study 

period, and (2) the Judicial Council verdict data concerning trial dispositions 

rendered in each of the study counties over the three-~ear period on a month

by-month basis. \~ith these observations recorded, the PMCC study staff 

planned to keypunch the data collected in the study counties and the Judicial 

Council data for processing by computer. Detailed keypunch and data analysis 

specifications then were to be prepared and a seri~s of computer programs were to 

be written for the analysis of the data. The analytical routines included pro

grams to read and format the data, to display relevant distributions of selected 

2-12 



. .J 

-



t' 

frequenc~, causal, effect, and time-series variables, and to determine the 

extent to which certain independent and dependent variables were related by 

application of the chi-square test.* 

In the specification of the statistical routines in the data analysis 

plan, one basic guideline was built into the work plan. The PMCC staff rec

ognized from the outset the impossibility of devising asedes of controned 

j~_ experiments in the field which would have permitted the compilation of empirical 

, ,j observations on all of the variables of interest associated with both hung jury 

1-.".. and verdict cases. The logic of a controlled experiment requires that everything 

be held constant and comparable except the experimental variable. If, all other 

things being equal, there is a difference observed in the dependent variable, then 

the difference is inferred to be attributable to the variation introduced by the 

experimental variable. This is the logiC of the controlled experiment in its 

simplest form. However, even in its simplest form, it was impossible to apply 

'~""- this logic to the data available and accessible in the study counties. Hence, 

the staff selected the three SUbstitute or "surrogate" data sources identified 

in Table 2-1: the hung jury data collected from the case files stored in 

the individual study counties, the BCS data, and the Judicial Council data. 

The consequences of these necessary methodological decisions are explored 

in greater detail in Sections III and IV which explain the data collection and 

the analysis results. However, before turning to the significance of these 

choices, a brief review of alternative hung jury research techniques will help 

to place what follows in better perspective. 

*For the nontechnical reader, the chi-square test is a mathematical procedure which 
is used to compute a statistic which expresses the extent to which there is a re
lationship between two variables. For a brief introduction to the chi-square test, 
see Lovejoy, Elijah P., STATISTICS FOR MATH HATERS, Chap. 22, New York: Harper 
& Row (1975). 
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2.4 ALTERNATIVE HUNG JURY RESEARCH TECHNIQUES 

The research design described above is based upon a series of quantita

tive measures, which are practicable to make in the "real world" of Superior 

Court operations and recordkeeping in California! and the conclusions which 

analysis of the measures rigorously support. The methods which are described 

in the sections which follow were formulated according to three considerations. 

Primarily, they were developed to permit reliable assessment of the actual ex-

tent of the hung jury problem as it arises in Superior Court felony litigation 

in the most populated jurisdictions of the State. Secondarily, they were 

If 
-.~g deve loped to yi e 1 d useful inferences about the causes, effects, costs sand 

amount of time consumed by hung juries. These substantive objectives became 

secondary of necessity because of the absence of crucial empirical data in the 

case files and the statistics which are maintained on prosecutorial and judicial 
" 

operations throughout the State. Finally, the identification of important infor-

mation gaps suggested focus on specific empirical aspects of hung jury phenomena 

which might yield analytical payoffs if additional research were to be undertaken. 

With these considerations in mind, PMCC examined four alternative metho-

.::=-.,= dologies, which have been employed in previous jury research for their 

applicability to the present study. These research methodologies, which are 

described below, were evaluated during formulation of the research design, but 

were found either to be too impracticable to implement in the field or beyond 

the scope of the present inquiry. 
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Professional researchers who have specialized in jury research have 

experimented with essentially four different techniques to investigate jury 

phenomena. The first method is to interview jurors after agreement has 

been reached upon their verdict, judgment pronounced, and the jury discharged. 

Many lawyers apply this method informally as part of their trial experience. 

The same approach could be applied to juries which Ilhang. 1I The jury members, 

once they have satisfied the judge that they are irreconcilably divided and 

are therefore discharged, could voluntarily submit to either formal or in

formal interviews. This type of post-trial inquiry has inherent deficiencies. 

The principal one is that it does not provide a detailed and accurate account 

of what happened during the actual deliberations. Moreover, jurors often are 

guarded in their remarks when they are interviewed after discharge, particu

larly if they have had contact with unsuccessful counselor the press.* 

Interviewing of jurors can be supplemented with administration of either 

questionnaires or interview schedules to the trial judge and counsel for both 

the prosecution and the defense. The principal data collection effort of the 

Kalven and Zeisel Chicago Jury Project was based upon a judicial sample** to 

carry out their judge-jury agreement approach. 

A second method, one which is frequently used and one which is logistically 

feasible, is the mock trial. This method is closely analogous to the moot 

court practices of many law schools. The major difficulty with this technique 

is that, while it avoids the legal and ethical problems of direct observation 

*Perhaps, most conclusive among the foregoing deficiencies is inhibition on the 
part of prosecutors, judges, court administrators, and jury commissioners to en
courage direct contact with jurors who, upon discharge after a hung jury, may 
still be prospective jurors and subject to summons to serve in future trials. 
This inhibition turned out to be a very "rea lll constraint in two of the study 
counties where interview methods were proposed to local criminal justice officials. 

**See Kalven & Zeisel, loco cit. 
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of actual trial juries, the setting and the participant.s are not the "real 

world" of the criminal court. The participants, who are volunteers, of 

course know this fact and are influenced by it. Utilization of this approach 

to study hung jury phenomena only compounds this difficulty insofar as the 

commitment to duty of a legal jury is much more keenly felt than the duty 

to meet the simulated requirements of a research project. There is also the 

logistical problem of prolonged deliberation which research projects, even 

the most lavishly funded, are not equipped to accommodate. Jury duty is 

1;:...--1 highly disruptive to citizens f lives and livelihoods; time for deliberation 

)II 

is limited in simulated situations. One research project readily acknow

ledged the significance of this time constraint.* 

A third method employed in studying the jury process is the simulated 

jury, a jury which is not legally impaneled to hear and deliberate a real 

case but which participates concurrently with and deliberates separately 

from the legal jury. "[S]ometimes the jury bel ieves that its decision is 

binding."** However, unless the jurors really believe that the verdict 

is binding, this technique suffers from the same deficiency as the second, 

namely, the make-believe aspects inherent in a pseudo proceeding. 

*Padawer-Singer, Alice M., FREE-PRESS FAIR TRIAL, p. 4, unpublished paper 
prepared for the Symposium on Psychological Research in Legal Setting, 
American Psychological Association (August 31, 1970). In the course of the 
first phase of the experimental procedure, Padawer-Singer noted that If[m]ost 
of our first ten juries were hung juries, because of the time constraint -
four to five hours of deliberations constituted the maximum time available, 
and this time was fully utilized by the jurors." 
**Forston, Robert F,! HOW THE JURY DECIDES, p. 3., Xerox, monography, Des 
Moines: Trebor Associates (1972). 
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The fourth method, which is empirically the most reliable, is direct 

.~ observation and clandestine recording of an actual jury deliberation. 

Initially, it was one of the techniques of the Chicago Jury Project. How-
,~-.-

\ ever, the publ ic reaction to recordi ng of an actual jury, without the 

know1edge and consent of the jury,* was overwhelmingly against this prac

tice, as one might expect. Despite judicial knowledge and authorization, the 

fact that the researchers had functioned as eavesdroppers was so hostile to 

the tradition of confidential deliberations that this method has been com

pletely abandoned, at least in the study of criminal juries. In any case, 

application of this method in California is a crime. PC 167 [Unauthorized 

Recording of Jury Proceedings Prohibited] provides that observation and/or 

recording is a misdemeanor.** 

*At one point in its research approaches, the Chicago Jury Project recorded 
five Federal District Court civil case juries with the knowledge and consent 
of a U,S. District Court Judge. The recording generated "a national scandal." 
Kalven and Zeisel had this to report in the preface to THE AMERICAN JURY [QE .• 
cit., pp. vi-vii]: liAs one of several lines of approach, it was decided to 
obtain recordings of actual jury deliberations, partly to learn whether post
trial interviews with jurors permitted reconstruction of the events of the 
jury room. The move was undertaken, with the consent of the trial judge and 
counsel, but without the know!edge of the jurors, in five civil cases in the 
Federal District Court in Wichita, Kansas. Although extensive security mea
sures were taken to insure the integrity of the effort, when the fact became 
public in the summer of 1955, there followed public censure by the Attorney 
General of the United States, a special hearing before the Sub-Committee on 
Internal Security of the Senate Judiciary Committee, the enactment of statutes 
in some thirty-odd jurisdictions prohibiting jury-tapping, and for a brief, 
painful moment, widespread editorial and news coverage by the national press. 1I 

The authors hastened to add that "[n]one of the Wichita data is included in 
this book, nor will it be included in future books." 
**PC 167: "Every person who~ by any means whatsoever, willfully and knowingly, 
and without knowledge and consent of the jury, records, or attempts to re
cord, all or part of the proceedings of any trial jury while it is delibera
ting or voting, or listens to or observes, or attempts to listen or observe, 
the proceedings of any trial jury of which he is not a member while such jury 
is deliberating or voting is guilty of a misdemeanor,1I 
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While such a method, if legal, certainly would aid in the study of hung 

jury phenomena and in the evaluation of various prescriptions already pro

posed, direct observation and recording of the deliberations of a criminal 

jury do violence to the Anglo-American common law tradition of the inviolable 

privacy of jury deliberations. 

Consequently, any research methodology which is designed for an in-depth 

study of hung jury phenomena must of necessity be based upon one or a combina

tion of the first three methods discussed above. The research findings of 

this study identify in large measure which methods should be se12cted for 

application in the field. Attention now turns to the discussion of these 

findings as they emerged first from the data collection and then from the data 

analysis phases of the study. 
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SECTION III 

DATA COLLECTION 

3.1 HUNG JURY DATA BASE -- AN OVERVIEW 

As noted in the previous section, efficient execution of the various 

research tasks of the study required the development and implementation of 

a hung jury data base capable of storing the data collected in the field, from 

the BCS, and from the Judicial Council, and of supporting the analytical 

routines. Because of this need, PMCC's initial work plan conceptually pro-

,~~:i posed a structure for the data base. As experience was gained from the 

field and from technical discussions with the BCS and the Administrative 

".=~ Offi ce of the Cal iforni a Courts, the ori gi na 1 structure, defi ni ng seven major 

data sets, was reduced to three data sets, to be developed from four principal 

types of sources. 

Figure 3-1 depicts the structure of the hung jury data base as it was 

eventually implemented. Four types of agencies supplied empirical data to 

,PMCC: 

1. The Judicial Council -- which provided time-series data on Superior 
Court jury tri a 1 verdi cts [I di saggregated by month and by county, 
for purposes of comput~~g the most meaningful ratio of hung juries 
to the total population of jury trials in the 10 study counties and 
of running certain time-series regressions; 

2. The Bureau of Criminal Statistics -- which provided defendant-specific 
data on Superior Court felony d'ispositions resu1ting from court trials 
and jury tri a 1 s, di saggregated by year and by county, for purposes of 
analyzing hung jury data patterns among certain defined variables 
and verdict data patterns among similarly defined variables; 

3. Superior Courts/County Cl erks -- whi ch pr'ovided case-specifi c data 
on all hung juries occurring during the three-year study period; and 

4. District Attorneys - who provided case-specific data on hung jury 
variables for which empirical observations were unavailable from the 
judicial or" clerical case files identified above in 3. 

3-1 
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DATA OUTPUTS 

."'~, 

__ AGENCIE~_ AND PREPARATION . I DATA ANALYSIS 
r ----I ,-----------. I I i ,-----------, r----------, 
I I , I I I I I 
I I I \MONTHLY! I I , I I 
I JUDICIA1 I I SUPERIOR I I MANUAL I I , 
I COUNCIl..: !! -":~cOURi TABULATIONS , 
I ,'FILES4 I I " 

" '£;~ ~ 
k 'i i!k 

~j r i~ 

I I V I I 
I I I I ' I I.. I I I DATA INTERPRETATION 

I BUREAU OF I qEFENDANJ I BCS COMPUTER I I AND 
I CRIMINAL ' DIS\POSIT,ION I YNTAX PROGRAM I BCS I REPORTING 
I STATISTICS I .. FILES 5 FOR REFERENCE' ,----------1 
, I V I I EXTENDED DATA I ,I TABLES** I I I 
I I I I I I I I 
I I I I I I I ' REPORT I I I I I I I I PREPARATION 

'f I SUPERIOR I I I I I I I 
N I COURTS/COUNTY I, DATA I " , I I I 

I CLERKS2 COLLECTION I I I , I I 
I INSTRUMENTS I I I I I I 
I I I I I I , I 
I I I I I I I I I I I , , 
I I ,I PMCC COMPUTER I I I 
I D I STRI CT . I I I PROGRAMS FOR I I ANAL YTI CAL I I 
I ATTORNEYS3 I DCI DCI ANALYSES I REPORTS*** I I 
I I DATA DECK I ' L , I ' I I ,---------f 
I I I I I I I I 
L ___________ J L _________ J L __________ J L __________ I 

NOTES: 1. Which directs the Administrative Office of the California Courts. 
2. Refers to recordkeeping functions of a Superior Court, generally vested 

with the County Clerk or the Superior Court Administrator. 
3. Refers to recordkeeping functions of a District Attorney, generally as

signed to a Supervising Clerk in the Criminal Records Division., 
4. Refers to Monthly Superior Court Reports to Judicial Council, see Appendix B. 
5. Refers to efther Form JUS 700, Report of Criminal Proceeding, or Form JUS 

8715, Disposition of Arrest and Court Action, see Appendix C. 

FIGURE 3-1 

STRUCTURE OF HUNG JURY DATA BASE 

*BY Month/by County 
**On Superior Court Dispositions 
by County 
***On All Statistically 
Significant Hung Jury Variables 
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From these agency sources, three separate files were created: a Judicial 

Council data file, consisting of monthly Superior Court statistical reports; 

a BCS data file, consisting of a series of reference tables on Superior Court 

dispositions in the ten study counties, produced by computer from inputs on 

Form JUS 700, known as Report of Criminal Proceeding, and Form JUS 8715, an 

improved version of Form 700 known as Disposition of Arrest and Court Action; 

and a DCI data file, consisting of a keypunched data deck coded from nearly 

1,000 DCls used by the Northern and Southern California'data collection 

teams. These files are shown with their respective sources on Figure 3-1. 

Because of the relevance of the BCS input forms not only for purposes of 

understanding the data base files but also for purposes of presenting 

specific recommendations regarding the modification of Form JUS 8715 to 

improve hung jury reporting, background information about their development 

is included here in some detail even though it is peripheral to the principal 

empirical findings of the study. It is single-spaced and blocked for reader 

convenience on the following page. 

. .... -
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BACKGROUND -~ BCS FORMS 

Forms JUS 700 and JUS 8715 are the principal sources of compre
hensive information about Superior Court dispositions. JUS 700, 
while apparently still in use, has been effectively supplanted by 
JUS 8715. Some background on 8715 and criminal justice statistical 
reporting generally will be helpful to the technical reader insofar 
as discussion about 8715 appears later in this section. By 1978 
under California Law, local criminal justice agencies will be required 
to maintain and report records and statistics which are crime-specific, 
case-specific, and offender-specific [PC 13020, Duties of Public 
Agencies and Officers]. The law further 5pecifies that all arrests 
are to be reported to the Department of Justice, that in cases where 
felony charges are filed specific action taken against an offender is 
to be reported to the Department, and finally provides for the re
porting of court dispositions within certain time limits [PC 13150, 
Information Required on Each Arrest; PC 13152, Filing of Complaint -
Where a Felony Charge is Already Recorded; and PC 13151, Time for 
Reporting Court Disposition of Case]. Existing law requires the re
porting of all court dispositions of criminal offenses, including 
mistrials, although hung juries are not mentioned as such [PC 11116, 
Disposition Report on Criminal Complaint or Accusation]. The BCS, 
in cooperation with the Bureau of Identification, is responsible for 
the implementation of these reporting requirements. Accordingly, 
under Department of Justice regulations, JUS 8715 was designed by 
the BCS which requires reporting of the following criminal offender 
record information by the following agencies or officers pursuant to 
each arrest: (1) law enforcement information from the arr2sting 
agency, (2) complaint information from the prosecution agency, (3) 
lower court information, where a complaint charges either a misde
meanor or a felony, from the lower court having jurisdiction, and 
(4) Superior Court information from the appropriate county clerk. 

For purposes of this study, the PMCC study staff were unable to 
avail themselves of 8715 outputs despite the fact that one of the 
benefits of 8715 is a hung jury data element. Prior to 1973, 8715 
was still in the development stages and was being tested on a pilot 
basis only. During 1973, the form was partially implemented in ;_os 
Angeles, San Diego, Orange, and San Bernardino Counties. During 
1974, the form was fully implemented in these four counties and 
partially implemented in 14 more counties, all of them among the 
most populated in the State. This year, 8715 is being implemented 
on a Statewide basis. Form 8715 implementation is part of 
California's development of a comprehensive system of criminal 
statistics .. The capture of offender-specific and disposition-' 
specific data through utilization of JUS 8715 is intended to sup
port the eventual computerization of the Offender-Based Transaction 
System of the Comprehensive Data System (CDS), an effort which re
presents California's participation in the national program to 
upgrade the quality of criminal justice statistics. CDS is sup
port~d by grants to the various states from the Law Enforcement 
Assistance Administration. 
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In accordance with the specifications in the data analysis plan, re

ferenced in Section II, these files were processed either by manual or com

puterized means to produce three principal types of outputs: (1) case-specific 

time-series tabulations of jury trial verdicts, (2) defendant-specific break

downs of Superior Court criminal trial verdicts by age, race, sex, and crime 

type, and (3) analytical reports on all statistically significant results 

obtained from the DCI data. Together, these outputs form the basis of the 

analysis set forth in Section IV of this report. 

The next subsection presents a description of the methods employed to 

identify hung juries in the ten study counties. Two subsequent $ubs~ctions 

then explain the development and testing of the DCI and the data collection 

in the field. The final subsection is a critique of the data base as it was 

,;.,....-.,. completed and rendered ready for the data analysis. The )'eliability and 

comprehensiveness of the data are addressed as well as the significance of 

important information gaps. 

3.2 IDENTIFICATION OF HUNG JURIES 

At the outset of the study, an important first task was to develop a 

practicable method which would permit reliable identification of hung jury 

cases in each of the counties. Preliminary contact with the BCS indicated 

that hung jury case identification might be assisted by using a central data 

source, namely the BCS computerized data base which included entries of all 

Superior Court felony trial offender dispositions. However, this initial 

optimism proved 'to he premature after discovery that the computerized listing 

of jury trial dismissals, acquittals, and convictions by county did not co

incide with the relevant subsets of hung iury case numbers in two of the 

study counties. 
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This problem first became apparent after the Southern California data 

collection team compared the BCS case listing output for Los Angeles Central 

with the Los Angeles Central hung jury case listing developed locally from 

Juror Service Reports maintained by the Jury Commissioner. Similar dis

crepancies were discovered by the Northern California data collection team 

working in Alameda County. The discrepancies are explained by the fact that 

dispositional reporting to the BCS for the most part reflects IIfinal judicial 

outcomes" which do not necessarily reflect a declaration of a mistrial as the 

result of a hung jury. In many instances, hung juries simply are not reported 

to the BCS. Clerks, completing the report forms, often wait until the case 

is dismissed, retried, or disposed in some other fashion, regarding the hung 

jury only as an "interim disposition." Consequently, the PMCC data collection 

~~.,~s teams endeavored to find alternative means to identify hung juries in each of 

the ten study counties. 

The alternative methods in all instances were painstaking, manual ones. 

They ranged from study of court registers and minute orders to court calendars 

and as noted above, juror service reports in Los Angeles. Table 3-1 sum

marizes the sources of hung jury case listings by county, by source agency, 

and by type of record. 
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TABLE 3-1 

SUMMARY OF HUNG JURY CASE LISTING SOURCES 

COUNTY 

ALAMEDA 

CONTRA COSTA 

LOS ANGELES CENTRAL 

II POMONA 

• PASADENA 

• VAN NUYS 

G LONG BEACH 

• NORWALK 

It TORRANCE 

• SANTA MONICA 

ORANGE 

SACRAMENTO 

SAN BERNARDINO 

SAN DIEGO 

SAN FRANCISCO 

SAN MATEO 

SANTA CLARA 

AGENCY 

District Attorney 

Superior Court 
Administrator 

Criminal Courts 
Coordinator 

District Attorney 

District Attorney 

District Attorney 

District Attorney 

District Attorney 

District Attorney 

District Attorney 

District Attorney 
through the Office 
of the Court 
Administrator 

Pri vate Jury" . "-
Service 

District Attorney 

District Attorney 

District Attorney 

Criminal Courts 
Coordinator 

District Attorney 

District Attorney 

3-7 

RECORD TYPE 

Weekly Summary of Cases 
Disposed 

Judicial Council Report, 
Cases Heard, Monthly 

Juror Service Reports 

Weekly Calendar Report 

Weekly Calendar Report 

Weekly Calendar Report 
Jury Trial Summaries 

Weekly Calendar Report 

Weekly Calendar Report 

Weekly Calendar Report 

Weekly Calendar Report 

Disposition by Defendant 
Name, Date, Charge 

Minute Orders, 
Register of Action 

Monthly Trial Summaries 

Jury Trial Record 

Calendar 

Register of Action 

Jury Trial Summaries 
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Before the actual procedures of the field data collection are described, 

,~.~.. a technical understanding of the development and field testing of the OCI, 

which was used to capture hung jury data on a case-by-case basis, is 

F~ 
1- -__ 

;~,~~2 
1". __ , 

,~-

necessary. 

3.3 DATA COLLECTION INSTRUMENT DESIGN AND TEST 

Technical exposition in Section II identified the basic set of informa

tion requirements defined to support the determination of the frequency of 

occurrence, causes, effects, and amount of time consumed by hung juries. 

These information requirements were structured into a series of data elements 

which easily could be disaggregated for purposes of computer analysis. The 

intent was to extract available empirical observations on the variables of 

interest from court case files, supplemented by prosecutorial files where 

needed. Accordingly, a case-specific Data Collection Instrument was designed 

to record the desired empirical observations. 

In its preliminary test version,_ the DCI was designed to capture data 

which were known to be available and accessible from judicial and prosecu

torial files in the study counties. The PMCC staff, as part of the initial 

research and orientation phase of the study, visited all ten counties and com-

''Z'''-' pleted an on-site review of the available records. The test version of the 

.. ~ 

DCI then was developed from these findings. 

The definition of specific elements required deletion of certain elements 

originally linked to the cause and effect variables. The on-site review of 

local records revealed that trial information about evidentiary factors, juror 

attitudes toward the law, juror attitudes toward the defendant, the delivery 
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of judicial instructions, and the jury's technical comprehension of them 

could not be systematically developed. However, the PMCC staff did discover 

that reliable information could be collected about the frequency of occur

rence and the amount of time consumed by hung juries and that partial informa

tion about causes and effects could be compiled. The DCI was designed with 

these constraints in mind. 

The field test of the DCI was conducted with "live" data available from 

the case records of the Office of the County Clerk and the Clerk of the 

Superior Court of the Central District of Los Angeles County and the District 

Attorney's Office. The test results revealed that isolation of accurate and 

commensurable data about a hung jury can be a complicated procedure. For 

example, among the initial cases sampled in the field test were procedural 

nuances which were not susceptible to adequate exposition on the DCI. The 

identification of a hung jury often falls within a network of procedural and 

~~ substantive details which cannot be omitted as the following five examples from 

the records .of Los Angeles Central demonstrate: 

• A case involving nine defendants -- where the jury convicted 
some defendants but hung on others; 

• A case involving one defendant charged concurrently with robbery, 
kidnapping, and forcible rape -- where the jury convicted on t~e 
robbery charge but hung on the latter two charges; 

• A case representing the third trial for the defendant -- where 
the two previous trials had resulted in hung juries; 

• A case involving one defendant charged with several counts of the 
same crime -- where the jury was deadlocked over the number of 
counts; and 

, A case involving one defendant charged with a serious felony 
where the jury agreed on the guilt of the defendant but was 
deadlocked over the degree of the offense. 
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These findings among the Los Angeles records demonstrated the need 

~ for a revised instrument which could take adequate account of cases involving 

multiple defendants, multiple charges, and multiple counts, where both 

r~-~ verdict and hung jury dispositions could be associated with anyone or com

bination of these three variables. The operational definition of a hung 

•.... jury took note of these statist'jcal subtleties, but they were not fully 

J~~ appreciated until the test data collection began. The DCI revision shown in 

Appendix 0, in the form in which it was used in all 10·study counties, made 

provision for the above problems. The format of the instrument was structured 

to facilitate punching of the data on 80-column Hollerith cards for computer 

analysis. The DCI coding instructions, included in Appendix 0, explain the 

format of all data elements. The actual data collection procedures which were 

followed in the field is the subject of the next subsection. 

J.4 FIELD DATA COLLECTION 

Using the hung jury case listings developed from the sources shown in 

Table 3-1, the two data collection teams generally followed a procedure con

sisting of three steps. First, the Register of Action - Criminal was examined 

in the County Clerk's Office, a summary record of the judicial proceedings in 

Superior Court criminal cases which notes all major events, and, for the most 

part, shows declarations of mistrials. Where the Clerk's Register was in

complete, the Register of Action - Criminal or a case card file was consulted 

in the District Attorney's Office to supply the missing data. Generally, the 

Register or card file data helped to confirm the identification of a hung jury 

or identify hung jury cases not shown in the Clerk's Register; indeed, hung 

_lII juries often were noted explicitly. In addition, these sources provided local 

Superior Court case numbers, the names of defendants, data on the criminal 
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charges alleged, and data on the procedural dates, e.g., arraignment, pre

liminary examination, and mistrial dates. 

Second, the individual case files maintained by the County Clerk or 

Superior Court Administrator were studied carefully and relevant observations 

were transcribed onto the DCI. This source provided confirmation of many of 

the data elements in the Registers described above. Tn general, the files 

contained the following types of documents at a minimum: Superior Court infor

mation or indictment, a transcript of the preliminary hearing held in 

Municipal Court, a series of minute orders summarizing each day of Superior 

:--, .. -9 Court trial, and a copy of the judge's instructions. From these documents, 

it was generally possible to record most of the observations set forth on all 

three pages of the DCI. Where information gaps appeared, they generally per

tained to the age, race, sex, and occupation of the defendant(s); the nature 

of the offender-victim relationship, where applicable; the amount of property 

loss involved in the case, where applicable; and the vote-split data concerning 

the hung jury. 

Third, the individual case files maintained by the District Attorney were 

c.,~·= studied carefully either to supplant or supplement Superior Court files where 

information gaps were extensive. In those counties where access to prosecutorial 

~." 

records was permitted, relevant observations then were transcribed on the DCls. 
-

This source was used at varying levels of frequency in all ten counties. The 

case files were particularly helpful in capturing the vote split data.* In 

*California law does not require a judge to query a hung jury as to the numerical 
breakdown on a deadlocked ballot or the direction of the vote. This information 
is not included within the official recordkeeping responsibilities of the court. 
However, in most of the cases researched, the data collection teams were able to 
ascertain the vote split either through -reading marginal notations in the Clerk's 
case files, and in some instances the minute orders, or through reading "informal" 
notations in prosecutorial files. In a significant number of instances, ~he trial 
deputies who tried 1971, 1972, and 1973 cases resulting in hung juries were 
(Footnote continued on page 3-12.) 
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eight of the counties, direct access to Registers, card files, and/or case 

~-.. files was permitted. In two of the counties, access was indirect and ac

complished through the efforts of the prosecutor's clerical staff. In one 

\~:''''!-!.' 

of these instances, PMCC hired a member of a District Attorney's clerical 

staff on a part-time basis to collect the required data. Without exception, 

these third-party data collectors met the prescribed requirements conscientiously. 

Cross-referencing was undertaken from time-to-time and these checks, while not 

deliberately random or systematic, generally confirmed the reliability of the 

data recorded on the DCIs. 

As the foregoing exposition implies, the field data collection effort 

involved the collection and storage of hung jury information based upon 

hundreds of data eleme!1ts about defendants, judicial actions, charges, 

prosecutions, verdicts, and related matters. Given the sco~e of the hung 

jury data base, and particularly the intent to process the data by compL!ter, 

the PMCC study staff developed a $ecurity and privacy plan to insure the ........ 

confidentiality of thE data. This plan, which was followed, appears as 

Appendix E. 

(Footnote from page 3-11 continued.) 
queried directly. In almost all instances, they remembered the vote split. As 
one deputy remarked, a hung jury is a "searing" experience fot a prosecutor. 
Consequently, a caveat should issue as to the formality and reliability of the 
vote split data. First, vote split data are not officially part of the records 
of a criminal case. Second, the "informal" notations or memory recall of indi
vidual prosecutors is not practicably susceptible to independent checking. In a 
few instffi,ces, inconsistencies between clerical and prosecutorial vote-split notd
tions were discovered. These inconsistencies were never fully resolved and pro
vision was made on the DCI for noting the reliability of vote split observations 
with respect to the identification of the direction of the vote. One final legal 
footnote is appropriate here. In any future hung jury research which proposes 
capture of vote split data, it should be noted that there is no lega1 bar to a 
trial judge asking the foreman of a deadlocked jury for the vote split. The Los 
Angel es County Superi or Court BENCHBOOK provi des on page 293 as follows: "Ask the 
foreman [in the case of a deadlocked jury] what the numerical breakdown was at the 
last bailot (BEING CAREFUL NOT TO PERMIT THE FOREMAN TO TELL YOU IN WHICH DIRECTION 
WAS THE LAST VOTE.) II 
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The next subsection presents an evaluation of the three major data 

sets captured and stored in the hung jury data base and identifies specific 

deficiencies which affect the descriptive and analytical power of the research 

results . 

. 3.5 CRITIQUE OF THE DATA BASE 

The hung jury data base was developed and implemented in order to provide 

empirical information about the four research objectives of the study: descrip-

tion anc explanation of the frequency of occurrence, causes, effects, and amount 

of time consumed by hung juries. Specifically, th~ data base was structured 

to consist of three data sets which, to the maximum extent feasible, would 

meet the information requirements of the research design and satisfy the need 

for appropriate research controls. 

As noted in the exposition of the research design in Section II, the hung 

jury data base could not be constructed according to the rigor of a control)ed 

experiment. The research design of necessity had to take full account of the 

~~~ limits of practicability, time, and resources. The consequence was that the 

data sets which were developed are not fully capable of yielding complete 

empirical observations on all relevant variables. Allusion to data gaps already 

has been made. However, their impact upon certain study variables requires 

systematic delineation with respect to the four study objectives. 

The determination of the frequency of occurrence of hung juries depends 

upon a reliable count of hung juries in felony jury trials reported by the 

Superior Courts in the ten study counties over the study period. The analytical 

significance of this number depends upon the compilation of reliable figures 
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on the number of verdicts in felony jury trials reported by the same courts 

~~.. over the same period. The hung jury data base is capable of supplying all 
I 
1-,-

of the foregoing numbers. 

The assessment of the causes of hung juries is a far more difficult 

:~~ task. The data available in the study counties on a case-by-case basis 

were not sufficient to yield empirical observations on certain crucial 

.,.:;.~-;;:;..--

variables which enter into the logic of statistical inference about the causes 

of hung juries. As already noted, the on-site review of local Superior Court 

records and the initial design and test of the DCI revealed that empirical 

information about the impact of evidentiary factors, juror attitudes toward 

the law, juror attitudes toward the defendant, the delivery of judicial in

structions, and the jury·s technical comprehension of them were not recorded 

in any systematic way and therefore could not be captured. Similarly, em

pirical observations on these same variables with respect to verdict cases 

were equally unavailable for the purpose of introducing a rigorous research 

control. In short, the development of a statistical)y significant sample of 

II cohort ll hung jury and verdict cases proved to be an impossible task. However, 

certain observations which were recorded in the DCI and BCS data sets are 

capable of yielding useful descriptive statistics about hung jury and verdict 

cases with respect to the following variables: vote splits; outcomes; crime 

types; primary \ersus lesser included and lesser charges; and defendants· ages, 

races, and sexes. Although analysis of the data captured pursuant to these 

independent variables is not sufficient to support inferences as to the 

causes of hung juries, the analytical presentation of the data in Section IV 

does yield empirical results, heretofor~ unknown, which can direct future re

searchers focusing on the causal analysis of hung juries. 
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The assessment of the effects of hung juries depends upon the analysis 

of data about the reprocessing requirements of hung jury defendants. Re

processing refers to the outcomes which may occur after a mistrial is de

clared as the result of a hung jury. Reliable data about hung jury outcomes, 

e.g., those occurring because of dismissal by the court or prosecution, or 

acquittal or conviction upon retrial, are available from the DCI data set. 

The display of analytical results based upon the foregoing data permit the 

formulation of specific statements about the effects of hung juries. In addi

tion, the availability of vote split observations, when combined with outcome 

~ observations, should illuminate the process by which decisions are made to 

-" retry a hung jury case. Because the data can be di saggregated by county, 

'_.e"SA the data base may support some limited exploration of the foregoing effects 

on a county-by-county basis. 

The determination of the amount of time consumed by hung juries depends 

upon the capture of precise data about the number of days consumed by Superior 

Court criminal trials which resulted 1n hung juries and a control sample of 

time data deriving from Superior Court verdict cases. The time data, to be 

useful, must be in commensurable units of count. Data commensurability turned 

out to be a problem insofar as precise measurement of jury deliberation time 

constituted part of the overall time computations . 

. 1f!Y1 The, on-site review of court records in all study counties revealed that 

many hung juries occur within hours after deliberation begins. Only a small 

._w sample of the ~ases recorded in the DCI data set counted deliberation time in 

units of hours. Consequently, only aggregate figures in units of days are 
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available about the amount of time consumed by hung juries. However, the 

aggregate figures are useful for purposes of indicating how many total 

trial days are consumed by hung jury cases. Comparable time figures, based 

upon empirical results reported in a recent research study undertaken in 

;...,.-"~ Los Angeles County,* should provide a basis for comparison. The same Los 

... 

Angeles study also provides II multiplier ll figures which can be applied to the 

time data for purposes of estimating the costs of hung juries. The specific 

details supporting this analysis are set forth in Section IV. 

In summary~ the data base is adequate for purposes of fully addressing 

three of the main study issues: frequency of occurrence, effects, and amount 

of time consumed by hung juries. Because of the unavailability of key data 

elements with respect to the causal. variables, the DCI and BCS data sets are 

only partially capable of illuminating the causes of hung juries. The reasons 

for the unavailability of the data and an approach which could support a 

rigorous causal analysis of hung juries are set forth in a concluding comment 

about judicial recordkeeping and hung jury research which appears in Section V. 

The next section presents and discusses the results of the data analysis. 

*Greenwood, Peter W., Wil dhorn, Sorrel, et 9l., PROSECUTION OF ADULT FELONY 
DEFENDANTS IN LOS ANGELES COUNTY: A POLICY PERSPECTIVE,R-1127-DOJ, Santa 
Monica: The RAND Corporation (1973). 
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~;II '. SECTION IV 

DATA ANALYSIS 

4.1 OVERVIEW 

The data utilized in the analyses were organized into three major data 

sets as previous exposition has explained. (1) the DCI ~~ta, consisting 

of a data deck of cards punched for computer processing, (2) the Judicial 

Council data, consisting of a series of manual tabuldtions which also were 

punched on cards for computer processing, and (3) the BCS data, consisting of 

a series of Extended Data computer output reports produced by the BCS staff 

according to specifications prepared by the PMCC study staff. 

For the DCI and Judicial Council data analyses, a series of computer 

programs were written to perform mathematical operations on the data. The 

data were formatted by one of the programs so that their input into the 

1';--' computer enabled their arrangement in the form of a large multidimensional 
1 

array. Specific operations using this array included the following: 

1. Report generation of output displays on the frequency of hung 
juries; the number of total verdicts; crime type distributions 
according to two aggregation schemes; defendant profiles 
according to distributions by age, sex, race, and occupation; 
vote sp1it distributions; and hung jury case distributions by 
subsequent outcome; 

2. Computation of a series of statistical tests on the ex
tent to which relevant variables were related to hung 
juries. 

3. Report generation of output displays on the effects of hung 
juries including the computation of a statistical test which 
determined the extent to which hung jury vote split distribu
tions are related to hung jury distributions by subsequent 
outcome; and 
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4. Computation of the amount of time consumed by hung juries as 
opposed to verdict juries and utilization of the time results 
as a multiplier in estimating the costs of hung jury cases as 
opposed to verdict cases. 

I~~>- The remai ni ng subsecti ons present and di scuss th'2 empi ri ca 1 results 

1;,,_,~1 of the foregoing operations. They are organized to address frequency, 
i 
1- " causes, effects, time consumed and costs of hung juries separately. How

I~~ ever, a statistical profile of the study counties precedes this presentation 
r'".". 

in order more adequately to explain the nature of the study sample and the 

geographical scope of the courts involved. 

4.2 GENERAL PROFILE 

The empirical data on hung juries in Superior Court criminal trials 

were collected in California's 10 most populated counties. Together, these 

counties in 1970 represented 75.8 percent of the State's total population. 

They also represent 80.9 percent of the felony litigation which took place 

,~,-- over the two most recent years for which comple'::e data are available, 1971 

and 1972. 

Table 4-1 summarizes the statistics on population and Superior Court 

criminal litigation by county. The first row set presents population. The 

percentages show a high of 35.3 percent of the total population residing in 

Los Angeles County fo 11 owed by 7. 1 pe\~cent res i di ng in Orange County. The 

second row set presents figures on the number of felony defendants charged 

in Superior Court during 1971 and 1972 and computes these figures as per

centages of th~ total Superior Court defendant population over the same period. 

Again, Los Angeles County led, accounting for 48.3 percent of the defendants, 

and San Diego County followed, accounting for 5.8 percent of the defendants. 
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TABLE 4-1 

GENERAL PROFILES OF 

-..... i!O':'''~ 

~ l 

THE STATE OF CALIFORNIA AND THE STUDY COUNTIES 

TEN COUNTY CONTRA LOS SAN 
DESCRIPTOR TOTAL ALAMEDA COSTA ANGELES ORANGE SACTO BOO 

, TOTAL POPULATION 1970* 15,095,416 1,073,184 558,389 7,036,463 1,420,38fi 631,498 681,092 

- PERCENT OF STATE 
TOTAL (19,957,715) 75.6 5.4 2.9 35.3 7.1 3.2 3.4 

• SUPERIOR COURT FELONY 
DEFENDANTS 1971, 1972** 98,527 5,256 1,652 58,900 4,944 2,886 3,916 

- PERCENT OF STATE 
TOTAL (121,822) 80.9 4.3 1.4 48.3 4.1 2.4 3.2 

• DEFENDANTS CONVICTED 
BY JURY 1971, 1972** 3,89t 443 149 1,422 233 214 311 

- PERCENT OF STATE 
TOTAL (5,689) 68.5 7.8 2.6 25.0 4.1 3.8 5.5 

• DEFtNDANTS ACQUITTED 
BY JURY 1971, 1972 1,326 162 32 607 66 65 72 

- PERCENT OF STATE 
TOTAL (1,848) 71.8 8.8 1.7 32.8 3.6 3.5 3.9 

--

*U.S. Bureau of the Census, 1970 Census of Population and Housing. 

**Bureau of Criminal Statistics, California State Department of Justice. 

, 
~ ..... ~-, . ',. '., :l. 

~ . .;.~, ",' "-.;i , .:::, I::. 

~ 
......... 

~ . ~ i ~ 

SAN SAN SAN SANTA 
DIEGO FRAN MATEO CLARA 

1,357,782 715,674 556,234 1,064,714 I 
6.8 3.6 2.8 5.3 

7,037 5,897 2,584 5,455 I 
t 

5.8 4.8 2.1 4.5 ! 
f 
! 

393 293 122 316 

6.9 5.2 2.1 5.6 

106 79 39 98 

5.7 4.3 2.1 5.3 I 
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Cl early, Los Angel es County constitutes a lisped al II juri sdi ction insofar 

as its population accounts for over one third of the State's total and its level 

of felony court activity reflects nearly one half of the defendants arraigned 

in the Superior Courts of all 58 counties in California. However, as the next 

subsection shows, the frequency of hung juries in Los Angeles County is not 

fully commensurate with either its population or number of felony court defen

dants. Indeed, the data about the remaining nine study counties, reflecting 

somewhat more than one third, 37 percent, of the State's population and one 

third of the felony pt'ocessing, account for nearly two thirds of the hung juries. 

The third and fourth row sets present figures on the number of Superior 

Court defendants convicted and acquitted by jury trial during 1971 and 1972. 

As with the defendant distribution, Los Angeles County led with 25 percent of 

the convictions and 32.8 percent of the acquittals. Alameda County was next 

with 7.8 percent of the convictions and 8.8 percent of the acquittals. More 

detailed reference to the distribution of jury verdicts will be made later 

in the context of the analysis of hung jury vote split distributions. 

4.3 FREQUENCY OF OCCURRENCE OF HUNG JURIES 

The number of hung juries which occurred in the 10 study counties over 

the three-year study period was 978 out of a total of 8,011 jury verdicts 

reached in Superior Court criminal cases tried in those counties. As a ratio 

expressing the frequency of hung juries, this result means that an average of 

12.2 percent of all felony cases tried by jury during 1971, 1972, and 1973 

resulted in hung juries. As noted earlier, this finding is over twice the 

frequency originally expected.* 

*" ... in terms of sheer numbers, the hung jury ;s an important phenomenon, since 
more than five percent of all juries, or some 3,000 tr·ials per year, end in such a 
mistrial. II See Kalven & Zeisel, .QE.. cil., p. 453 and Note 3, Appendix A, p. 509. 
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Figure 4-1 presents a county-by-county distribution of the frequency 

of hung juries. Alameda County ranks highest with a frequency of 21 percent 

followed by San Francisco with a percentage of 20.4. Contra Costa and San 

Diego Counties are next with frequencies of 16.5 percent and 15.5 percent 

respectively. San Bernardino and San Mateo Counties had the lowest fre-

quencies in the study sample with percentages of 5.1 and 7.4 respectively. 

In terms of a north-south division among the larger jurisdictions, hung juries 

occur with greater frequency in the three most populated counties of the Bay 

Area. During the study period, the Superior Courts of Alameda, San Francisco, 

and Contra Costa Counties all experienced an average hung jury rate of nearly 

20 percent while the comparable rate for the four Southern California counties, 

comprising well over half of the State's population, is slightly more than 10 

percent. 

In general, the frequency results developed from the three-year study 

sample establish the fact that hung juries, and the mistrials that derive from 

them, are episodes which occur with significant regularity within the criminal 

court system at the felony level. Over one in eight felony cases, delivered 

to a jury for deliberation upon a verdict, results in declaration of a mis

trial because the jury is deadlocked. In view of this frequency, what types 

of criminal offenses result in hung juries, who are the people who allegedly 

:-.~";r commit them, how do jurors divide on the question of guilt or innocence, rlow 

1--" - are hung jury cases eventually disposed, and are hung jury rates increasing or 

decreasing? 

Distribution of the hung jury data by crime type shows that over o!'~ half 

of all hung jury trials are prosecuted as offenses charging robbery, burglary, 

or drugs. An additional 30 percent of hung juries result from charges of 

4-5 



I" 

! " , .. ,...~ 

;-..:::::..: 

.-.r""""'l;1 

p 



IE • ...., ... ' 

- ,,,"--~' 

HUNG JURIES AS PERCENTAGE OF VERDICT JURIES 

ALAMEDA I 
SAN FRANCISCO I 
CONTRA COSTA I 
SAN DIEGO I 
SANTA CLARA I 
LOS ANGELES I 
ORANGE I 
SACRAMENTO J 
SAN MATEO I 
SAN BERNARDINOI 

o 10 20 

(Counties ranked from highest to lowest frequency.) 

HUNG JURY/VERDICT ~'1Y COUNTS 

1971 197~ 1973 HJ TOTALS 
VER- HUNG VER- HUNG VER- HUNG DATE VER-

COUNTY* DICT JURY DICT JURY DICT JURY UNK. DICT 

LOS ANGELES 1044 124 1033 102 I 1426 132

1 

4 3503 
ALAMEDA 286 45 275 69 I 204 45 2 765 
SAN DIEGO 231 30 259 41 246 43 1 736 

SAN FRANCISCO 191 44 191 38 1581 29 0 540 
I 

SANTA CLARA 173 18 206 20 164
1 

21 3 543 

ORANGE I 151 7 173 25 I 193 16 2 517 

75j CONTRA COSTA 72 17 89 14 7 1 236 

SACRAMENTO 123 7 133 11 171 17 0 427 

SAN BERNARDINO 202 5 166 11 159 11 0 527 

SAN MATEO 92 4 70 2 55 10 0 217 

TEN COUNTY TOTAL 2565 301 2595 333 2851 331 13 8011 

*Ranked by highest to lowest absolute total number of hung juries. 

**Rung Jury percent of verdict. 

FIGURE 4-1 
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homicides, assaults, and sex offenses, including forcible rape. Similarly, 

distribution of the BCS Superior Court verdict data, compiled by the BCS 

staff in a report for PMCC on the 10 study counties, shows similar patterns. 

Approximately one half of all Superior Court defendant dispositions results 

in jury verdicts with respect to robbery, burglary, or drugs. An additional 

28 percent of all felony defendants disposed by jury trial results from ver

di cts on homi ci des, as saul ts, and sex offense"-. 

Figures 4-2 and 4-3 are histograms depicting the distribution of hung 

jury and defendant verdict percentages by crime type. The hung jury data dis

played in Figure 4-2 are presented according to two aggregation schemes and 

the rankings reflect the full three-year study period. The verdict data displayed 

in Figure 4-3 are based on ~ggregations of over 400 individual Br.S crime codes. 

While the data in Figure 4-3 reflect different units of count, i.e., defendant

specific counts in the case of the BCS data and jury-specific counts in the case of 

the hung jury data, distribut10ns are expressed as percentages for purposes of 

comparison.* In short, the types of crimes for which hung jury defendants are 

charged do net appear to be significantly different than the crimes for which 

verdict defendants are charged. One interpretation of this finding is that the 

hung jury phenomenon, to the extent it is a problem which inhibits judicial 

effectiveness and efficiency, is not associated with any particular crime type(s) 

except perhaps when such reference is also linked to other explanatory 

*It should be notea-that while the verdict data include three years of obser
vations i,e., 1970-1972, the periods of comparison are shifted by one year 
owing t~ the fact that data fa}" 1973 Superior Court defendant dispositions 
have not yet been published by the BCS. 
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variables.* An empirical description of hung juries, solely in terms of 

crime types, does not lead to any obvious or simple explanation of hung juries. 

The discussion of the crime type variables continues in another context later 

in this section. 

The characteristics of hung jury defendants are not significantly dif

ferent from those of verdict defendants. The "typical" hung jury defendant 

is male, has a close to even chance of being Black, and is relatively young. 

Occupationally speaking, chances are better than one out of three that he 

will be unskilled. Figure 4-4 and 4-5 display defendant background characteris-

'''~~ tics by age, sex, and race. Figure 4-4 presents a statistical description of 

the hung jury defendants identified in the ten county sample over the three-

year study period and includes an occupational profile. Figure 4-5 presents 

a similar description for comparative purposes of verdict defendants drawn from 

1970-1972 BCS Superior Court dispositional data.** 

*In an attempt to isolate possible other explanatory variables, analyses 
were performed on each individual county's hung jury/verdict jury charges. 
Significant results were found for Alameda, Los Angeles, and San Francisco 
Counties. In Alameda County, there are disproportionately large numbers of 
hung juries on theft (except auto) and drug offenses. In Los Angeles County, 
there are disproportionately large numbers of hung juries on assault offenses 
and small numbers on robbery offenses. In San Franci sco, sex offenses result 
in hung juries twice as frequently as expected. In each of these counties, 
the differences were statistically significant at the 99 percent level or 
better. However, the significance of these findings should not be construed 
as anything more than crime-specific patterns the explanation of which depends 
upon discovery of relationships among observations on other independent vari
ables not stored in the present data base. 
**As noted above with regard to the crime type distribution, the BCS demographic 
data on Superior Court verdict defendants covers the period 1970-1972 and 
therefore is not strictly coincidental with the study period 1971-1973. Be
cause of this twelve-month shift, the background characteristic distributions 
are expressed as percentages for purposes of comparison. 
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The jur";es which try defendants with the backgrounds just described 

appear to disagree in favor of conviction more than twice as often as juries 

which disagree in favor of acquittal. Figure 4-6 breaks down the vote split 

configuration data frOiD the DCI data set and presents them in histogram form. 

Inspection of the figure suggests restating the foregoing in another manner: 

In slightly less than two thirds of the cases, a minority of jurors hold out 

for acquittal, and in slightly less than one third of the cases, a minority of 

jurors hoid out for conviction. This observation is very similar to the Kalven 

and Zeisel research* of two decades ago. But as they cautioned then, one 

cannot therefore conclude that there is something unique about the acquittal 

position that makes a juror "more stubborn" than when he is in the conviction 

position. 

Reference back to the BCS dispositional data in Table 4-1 shows that 

while jury verdicts split apart at a larger ratio than hung juries, they 

divide in the same general direction: three fourths for conviction and one 

fourth for acquittal. The difference between the 2/3 and 3/4 conviction/ 

acquittal ratios does not appear sufficient to support any hypothesis which 

explains the incidence of hung juries in terms of vote split directions . 

..... \ 

A more interesting observation based on the data in Figure 4-6, however, 

is the size of the minority that blocks unanimity. The data supporting the 

histogram show that almost two fifths of all hung juries result from either an 

11-1 or a 10-2 vote split. The tempting conclusion to draw from this statistic 

is that hung juries, two times out of five, are a function of one or two "hanging 

jurors" and that the obvious solution to 40 percent of the problem is a legis

lative modification of the nonunanimous verdict rule in criminal cases. A rule 

*Kalven & Zeise1, 2£. cit., p. 460-461. 
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permitting 11-1 and 10-2 vote split configurations, according to the above 

reasoning, would reduce the incidence of hung juries by 40 percent. As dis

cussion of the limitation of the results presented in the remainder of this 

document demonstrates, such a conclusion is simplistic. A host of other vari

ables may hold explanatory potential with respect to how and why hung juries 

occur and, more specifically, how vote split configurations result. Some of 

these variables are discussed below. However, before information developed 

about causes, effects, and amount of time consumed by hung juries is presented, 

the question of the future incidence of hung juries should be explored in order 

properly to characterize the scope of the problem in terms of time trend analyses. 

In order to determine whether hung juries are increasing or decreasing 

over time, the time-series hung jury and verdict data were sujected to several 

.trend analyses at varying levels of statistical sophistication. Figure 4-7 

displays aggregate monthly hung jury rates over time for all 10 study counties. 

The rates are expressed as percentages of hung juries to verdict juries and are 

shown on the figure as the data points forming the jagged line. The jagged 

line then was "smoothed" by the method of/east squares* to derive the straight 

trend line also shown in the figure. A trend line is one which mathematically 

expresses the observed linear correlation between two variables where the em

pirical observations do not all lie exactly on a straight line. Inspection of 

the trend line reveals a .slightly positive slope which means that the hung jury 

rate has been increasing slightly over the three-year sample period. More-

*The method of least squares is a statistical procedure for deriving the equation 
of a straight line which passes through a distribution of points where their 
observed linear correlation is not perfect, i.e., the points do not lie along 
a straight line. The trend equation derived from the observations displayed in 
Figure 4-7 is Yt = 12.156 + .0095x. This equation means that the hung jury rate 
increased by only .0095 hung juries per month on the average over the 36-month 
sampl e 'peri ad. 
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over, if the trend continues, it would require the passage of nine years be

fore the aggregate hung jury rate increases by one percent. If sh0uld be 

emphasized that the trend line is not a prediction. Rather, it is a mathe

matical expression of an "if-then" nature: If the trend line established by 

the three-year aggregate hung jury rates as given in Figure 4-7 continues, 

all other things being equal, then the increase in the incidence of hung 

juries will be negligible. This kind of extrapolation implies nothing more 

than the foregoing. Many factors could intervene to change the hung jury 

rate, such as prosecutorial or judicial policies affecting the number of 

felony filings in Superior Court or the number of jury trials. 

Because the trend analysis performed on the aggregate data conceivably 

could have masked specific hung jury trends in individual counties, the PMCC 

study staff undertook a series of trend analyses using separate data subsets 

from each of the counties. This decision was reinforced by a preliminary 

analysis of the Alameda County hung jury/verdict data over time which indicated 

that the hung jury rate appeared to be seasonally affected by summer and fall. 

Figure 4-8 displays monthly hung jury rates for the Alameda County 

Superior Court over all 36 months of the study period. Like the aggregate data 

shown in the preceding figure for all study counties, a jagged line results, 

but with two notable characteristics. The two principal "spikes" in the figure 

register substantial increases in the hung jury rate during the fall and early 

winter months of 1971 and the summer months of 1972. These increases are con

sistent with two periods during 1971 and 1972 when shifts of judicial manpower 

were made from the civil calendar to the criminal calendar of Superior Court. 

In 1971, the criminal departments of the court were increased from the normal 

complement of 6 to 16, involving an augmentation of 10 additional judges during 

August, September, October y and part of November. Traditionally in Alameda 
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County, the summer months are "slack" periods of civil litigation because of 

vacations. The management decision by the court to reallocate Superior Court 

staff to the criminal case backlog accordingly placed tremendous pressure 

on the District Attorney's felony staff to prepare for trial. Interviews with 

selected members of the District Attorney's staff elicited the opinion that the 

time pressures to prepare cases for trial resulted in a substantial number of 

less thorough prosecutorial presentations,* which may account for the increase 

in hung juries.** During 1972, the reallocation of judges ft'om the civil to 

the criminal departments was repeated during the summer months and a corre

sponding increase in the hung jury rate is shown on the figure. However, these 

two variations appear to be episodic insofar as the "smoothingll of the jagged 

line by the curvilinear trend line,*** shown also on Figure 4-8, shows that 

the hung jury time trend peaked during 1971 and 1972, and since the summer of 

1972, has been declining. While the derivation of a linear trend line would 

show a positive slope over the 36-month period, the net increase is actually 

explained by the 1971-1972 "bulge." In other words, the hung jury rate in 

Alameda County is consistent with the ten county trend line shown in Figure 4-7. 

With respect to the other study counties, the hung jury problem appears 

to be stable over time. Hung jury rates cannot generally be explained as a 

*The problem of prosecutorial thoroughness is not simply a function of careful 
legal preparation by the District Attorney's felony trial deputies. For example, 
effective prosecutions depend upon the availability of witnesses, time to exer
cise aggressive criminal discovery, and the availability of investigative staff 
for work in the field. 
**Unfortunately, neither the BCS dispOSitional data nor the Judicial Council verdict 
data were susceptible to monthly disaggregation by outcome to permit computation of 
changes in the conviction/acquittal ratios for purposes of comparison, 
***The curvilinear trend line is expressed by the equation 
Yt = 8,035 + 1.701x - .04029 (x2 ). Where x = time; x2 = time squared. 
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function of time.* The explanation of hung juries must therefore derive 

from analysis of observations on other independent variables. 

4.4 CAUSES OF HUNG JURIES 

The causes of hung juries are impossible to isolate given the data sets 

of the hung jury data base. As noted in the data base critique in Section III, 

the available hung jury and verdict data in the study counties were not suf

ficient to support analyses which are essential to the logic of statistical 

inference about the causes of hung juries. However, valuable subsets of 

empirical observations were obtained from all study counties about the following 

variables which are part of any causal analysis: vote split, outcome, type of 

charge, and defendant backgrouhd cha~acteristics of age, sex, race, and 

occupation. 

*Because of the Alameda County r'esults, trend analyses were performed on the 
hung .jury/verdict data subsets of the nine remaining study counties. These 
individual county time trend analyses were of four types: 

1. Least squares arithmetic time trends, expressed by the equation, 
Yt = a + bx; 

2. 

3. 

4. 

Curvilinear time trends, expressed by the equation, y = a + bx + cx2, 
used to describe data not appropriately explained by ~traight-line trends; 

Curvilinear time trends with a dummy binary variable to represent summer, 
expressed by the equation, Yt = a + bx + cx2 + d (summer), used to ac-
count for variations during summer which might affect the overall hung 
jury rate; and 

Curvilinear time trends with linear time trends fitted with binary 
variables for each month, expressed by the equation, 

Yt = a + bx + cx
2 + el (February) + ... ell (December), used to 

attempt to remove any seasonal effects in the variables. 

As a result of analyses utilizing the foregoing methods, significant results 
were obtained for Contra Costa and Orange Counties. In Contra Costa County, 
the least squares arithmetic time trend equation was found to be statistically 
significant. The trend described by the equation was decreasing over time at 
2.6 percent per year. The Orange County analysis yielded similarly significant 
results when fitted by the curvilinear time trend equation, both without and 
including the dummy variables for the seasonal effects. The trend described by 
the Orange County equation was similar to that of Alameda County, but registered 
a less pronounced bulge and a much lower y-intercept. 
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The PMCC computer analysis generated a series of six contingency tables 

which displayed observations of the foregoing variables in paired groups. 

The empi ri ca 1 and expected res ults in the tab 1 es were then s ubj ected to the 

chi-square test to determine the extent to which the variables were related. 

A contingency table is a method of analyzing the relationship between 

two variables, such as vote split and crime type. The chi-square test can 

be applied to a contingency table to test the hypothesis that a significant 

,~_.AM relationship exists. For example, the table might summarize vote split 

.~ 

observations along a series of rows and crime type observations along a series 

of columns, t~us creating an 11 by 20 table, reflecting the 11 possible vote 

split configurations and 20 aggregate crime types, and thus containing 220 

cells. The statistical question then becomes whether the~e is any pattern 

to the frequencies of data displayed in the ce11s, and if there is a discernible 

pattern, whether it is attributable to "pure chance" or to a relationship be-

tween the variables. The chi-square statistic is cpmputed by generating ex

pected cell frequencies, on the assumption that the variables are not related, 

and then computing the discrepancies between the expected frequencies and the 

observed frequencies. The computed statisti~ is then used to judge whether 

any appafent relationship between the variables is due merely to chance 

variation.* 

*For the nontechnical r~ader, a description of contingency tables and the 
chi-square test can be found in Lovejoy, ~. cit., pp. 194-200, supra at 
p.2-13. 
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Accordingly, contingency tables were generated and chi-square tests 

were computed for the following six pairs of variables: 

1. Hung Jury Vote Splits/Crime Types; 

2. Hung Jury Vote Splits Primary Charge/Vote Splits Lesser Included 
and Lesser Charges; 

3. Hung Jury Vote Splits/Defendant Age; 

4. Hung Jury Vote Splits/Defendant Sex; 

5. Hung Jury Vote Splits/Defendant Race; and 

6. Hung Jury Vote Splits/Defendant Occupation. 

It should be noted that had empirical observations been available on hung jury 

and verdict variables concerning the impact of evidentiary factors, juror 

attitudes toward the law, juror attitudes toward the defendant, the delivery 

of judicial instructions, and the jury·s technical comprehension of them, a 

~. rigorous causal analysis could have been performed involving more sophisticated 

.: 

and incisive statistical tests. Despite the crucial information gaps, useful 

descriptive results were obtained from the partial data availah1e. 

As the above list of variable pairs shows, vote split was included as an 

element in every combination selected for analysis. The hung jury vote split 

configuration was chosen as the best IIsurrogatell indicant of juror behavior 

given the absence of specific data about individual jurors. The varying vote 

split configurations allowed identification of varying degrees of "propensity 
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to convi ct/acquit, II and these surrogates in turn allowed somewhat more refi ned 

analysis of the relationship between hung juries and other independent variables 

for which observations were entered into the data base . 

The analysis of the vote split/crime type contingency table yielded results 

at the 95 percent significance level where the rows and columns were highly 

aggregated.* Specifically, there were five findings: 

, Person crimes are somewhat less likely to deadlock juries in 
11-1,10-2,9-3 and 8-4 vote split configurations for conviction 
than expected; 

• Property crimes are somewhat more likely to deadlock juries in 
11-1, 10-2, 9-3 and 8-4 vote split configurations for conviction 
than expected; 

• Sex crimes are somewhat less likely to deadlock juries in 
11-1,10-2,9-3 and 8-4 vote split configurations for conviction 
than expected; 

• Drug crimes are somewhat more likely to deadlock juries in 11-1, 
10-2, 9-3 and 8-4 vote split configurations for conviction than 
expected; however, 

t Juries deadlocked 7-5, 6-6, and 5-7 in the direction of conviction 
are associated with no particular crime types at variance with the 
frequencies expected, although the frequencies are somewhat higher 
than expected for person and sex crimes. 

Table 4-2 quantitatively summarizes these frequencies expressed as actual 

percentages compared to expected percentages. 

*The row aggregation scheme reduced the vote split breakdown from 11 to three 
configurations: (1) 11-1, 10-2,9-3 and 8-4, (2) 7-5,6-6,5-7, and (3) 4-8, 
3-9,2-10, and 1-11. All were defined in the direction of conviction. The 
column aggregation scheme originally included five crime types: person, 
property, sex, drugs, and other. The "other" category was deleted because of 
low cell frequencies. 
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TABLE 4-2 

ACTUAL/EXPECTED FREQUENCIES OF AGGREGATED CRIME TYPES 

WITHIN AGGREGATED VOTE SPLIT CONFIGURATIONS 

VOTE 
SPLIT 
CONFIGURATIONS 

11-1, 10-2, 9-3, 
8-4 FOR CONVICTION 

7-5, 6-6, 5-7 
FOR CONVICTION 

11-1,10-2,9-3, 
8-4 FOR ACQUITTAL 

PERSON 
ACT/EXP 

41.7% 

PROPERTY 
ACT/EXP 

SEX 
ACT/EXP 

DRUGS 
ACT/EXP TOTAL 

100% 

100% 

100% 

Despite the 95 percent significance level, inspection of the table does not 

reveal any pronounced differences between the actual and expected frequencies. 

However, the fact that differences appear in all of the cells was sufficient to 

produce the significance level reported. Nevertheless, it is misleading to 

interpret this statistical result as validation of any empirical hypothesis 

which attempts to establish a relationship between the crime type and the vote 

split variables. The reason for this caveat is that the contingency tables, 

which were constructed and analyzed at higher levels of disaggregation, yielded 

insignificant results. Consequently, the aggregation scheme employed for the 

display of the percentage results shown in Table 4-2 may have overdrawn the 

statistical significance of the results.* 

*Insofar as the three by four contingency table tends to reflect small variances 
ina 11 1 2 ce 11 s . 
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To summarize these results, the crime type and vote split variables 

appear to be independent of one another. This finding of independence is re

inforced when vote split as to primary charge is paired with vote split as 

to lesser charge.* 

Approximately 20 percent of the hung juries cases involved jury dis

agreement on more than one charge. Specifically, 203 of the 978 hung jury 

cases in the data,base involved multiple vote splits on multiple charges. 

Of this subtotal of 203 cases, 172 reflected consistent vote split configura

tions among primary and lesser charges. In other words, while individual jurors 

may have changed their votes with respect to more serious versus less serious 

charges, the aggregate vote split configurations in 85 percent of these multiple 

charge cases did not change. 

Visual inspection of the distribution of the primary vote split and lesser 

vote split observations in a contingency table pointed to more than simply an 

unusually high chi-square statistic. It pointed to a direct correlation be-

tween primary and lesser vote splits as expressed by the linear regression 1 ine 

shown in Figure 4-9.** The fit of this line to the empirical data describes a 

linear relationship at a very high level of significance. 

Interpretation of this result is meaningful in two important respects. 

First, the correlation illuminates one pattern of hung jury behavior heretofore 

unknown: 85 percent of the time, juries which are deadlocked in multiple 

charge cases appear to remain consistently divided in their ballots regardless 

of the charge alleged. Second, the correlation supports the preceding finding 

of independence between vote split and crime type. 

*Refers to lesser included, lesser, and other charges. On the DCIs, the most 
serious charge involving a hung jury was always recorded as the primary charge. 

**The regression equation derived from the observations displayed in Figure 4-9 
is Yt = .5835 + .8809x. 
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Vote Split 

NOTE: The fact that the regression line does not intercept at the origin 
is explained by 15 percent of the data points which were off the 
true diagonal. 

FIGURE 4-9 

CORRELATION BETWEEN PRIMARY CHARGE AND 

LESSER CHARGE VOTE SPLIT CONFIGURATIONS 
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It would be premature, however, to begin drawing additional inferences 

which the data cannot adequately substantiate. The available data are not 

sufficient to explain the consistency of multiple charge balloting by hung 

juries. The influence of other important factors, such as the evidence, juror 

attitudes about the defendant, and the impact of judicial instructions on the 

jury, cannot yet be assessed properly. Nevertheless, the fact that hung juries 

divide in the same configurations more than four times out of five in multiple 

.:harge hung jury cases* suggests the hypothesis that they make dis.crimina

tions which are not influenced by the gravity of the offenses charged. An 

extension of this result could be construed to imply that juror attitudes 

about the criminal law, at least as to awareness of the possible penal con

sequences of its application, are not significant explanatory factors of hung 

juries deadlocked on more than one charge. These hypotheses are testable, 

but not without the Gvailability of empirical observations on the causal 

variables and rigor of the controls outlined in Section III above. 

The preceding discussion of the analytical results of the vote split and 

crime type variables suggests that one of the original hung jury causal hypotheses, 

i.e., that there is a relationship between crime type and the incidence of hung 

juries, does not appear to be very fruitful. Crime type initially appeared. 

promising as an explanatory variable because of the supposition that hung juries 

occur in crime-specific patterns. This reasoning posited that certain types of 

felonies, requiring proof of specific elements to support a successful case-in

chief, manifested discernible and common characteristics. Clearly, the hung 

jury patterns reported thus far are not crime-specif'ic in this sense. 

*It should be noted that the correlation results do not include analysis of those 
multiple charge cases where a verdict was reached on one or more charges. 
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Given this finding, the next systematic step involved development of 

analytical information on vote split and the remaining variables, defendant 

background characteristics. The age~ sex, and race distributions displayed in 

Figures 4-4 and 4-5 suggested that this procedure might be a productive avenue 

of inquiry. However, none of the vote sp'iit/background characteristics con

tingency tables yielded significant results. 

This finding was not commensurable with all of the racial frequencies dis

played in Figures 4-4 and 4-5. There, the data show higher frequencies of 

Blacks among the hung jury population than would be expected in terms of either 

their general dem~graphic representation in Ca1ifornia* or their representation 

among the Superior Court verdict population. 

Therefore, a chi-square test was computed to test the relationship between 

the racial frequencies of hung jury cases and verdict cases. The chi-square 

statistic, computed for this relationship, is significant at the 99 percent 

1 eve 1. As noted earl i er, the II typi ca 111 hung jury defendant has a better than 

even chance of being Black. That description does not fully explain the signifi-

-....; cance of this probability. The chi-square analysis suggests that Blacks not 

only are appearing as jury trial defendants in percentages grossly dispropor-

tionate to their distribution within the general population, but also are be

coming hung jury defendants in percentages disproportionate to their distribution 

*According to the 1970 Census, 8.23 percent of th~ total population of the ten 
study counties consisted of Blacks. See u.S. Department of Commerce, Social 
and Economic Statistics Administration, Bureau of the Census, COUNTY AND CITY 
DATA BOOK, 1972, pp. 54 and 66, Washington: GPO (1973). 
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within the Superior Court defendant population. Table 4-3 indicates that Blacks 

are overrepresented by almost 10 percent while Whites are underrepresented 

by 13.5 percent. The probability that these variances occur as a result of 

chance is less than one in 100. In other words, a hung jury is more likely 

to occur if a trial defendant is a Black. 

ACTUAL NUMBER OF 
HUNG JURY DEFENDANTS 

PERCENT OF TOTAL 
HUNG JURY DEFENDANTS 

EXPECTED PERCENT OF 
HUNG JURY DEFENDANTS 
(BASED ON PERCENTAGE 
DISTRIBUTION OF ALL 
VERDICT JURY 
DEFENDANTS) 

PERCENT DIFFERENCE 
BETWEEN ACTUAL AND 
EXPECTED 

TABLE 4-3 

SUMMARY OF HUNG JURY AND 

VERDICT DEFENDANT RACIAL DISTRIBUTIONS 

MEXICAN 
WHITE AMERICAN BLACK 

301 143 458 

32.6% 15.4% 49.6% 

46.1% 13.1% 39.7% 

-13.5% 2.3% 9.9% 

OTHER TOTAL 

22 924 

2.4% 100.0% 

1.1% 100.0% 

1. 3% 

The present data base is not capable of explaining this phenomenon. The 

inclusion of observations on a wider range of variables, such as juror background 

characteristics, evidentiary discriminations, prosecutorial policy-making, and 

small group decision-making, should be part of a future research design on hung 

juries in order to provide the necessary controls to test more powerful causal 

hypotheses. Despite the absence of a rigorous explanation of hung juries, it 

does not inhibit an informed understanding of their effects. 
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4.5 EFFECTS OF HUNG JURIES 

The declaration of a mistrial following a hung jury imposes a special 

obligation upon the criminal justice system because (1) although the hung jury 

defendant has had a day in court, he is as a matter of right entitled to 

another if he so chooses, and so (2) the trial process may have to beain all 

over again. However, the retrial option is exercised by either the prosecu

tion or the defense only one fourth of the time. While retrial can result in 

a final disposition on the merits~ i.e., acquittal or conviction as charged, 

or conviction of a lesser or other charge, or another hung jury, or another 

mistrial (for legal reasons other than a second hung jury), there are a number 

of other options which can be exercised by the court, the prosecution, or 

the defense which three fourths of the time lead to one of the following 

possible outcomes:* 

II Dismissal of the charge by the court; 

I Dismissal of the charge by the court upon motion by the 
prosecution; 

8 Dismissal of the charge by the court upon motion by the 
defense; 

• Entry of a plea of guilty as charged; or 

• Entry of a plea of guilty to a lesser or other charge. 

Dismissals invol\l~ reassessments of the probability of conviction and are 

the most frequent outcome, 41.4 percent of the time, after a hung jury mis

trial. Guilty pleas, which also are based upon reassessments of the prob

ability of conviction upon retrial, are entered with a frequency of 32.9 percent. 

Conviction-upon retrial happens with significant frequency, 18.2 percent of the 

*Disposition still pending further action was one outcome recorded on the hung 
jury DCIs. However, this outcome was ~ot included in the proportions presented 
above or in the analyses which follow. 

4-30 



~, 

I 

.' 
r.a- ~I 

.," 

a.-- .. ' 
... 
"", 

----_. 

~I 



II 
II 
11 
1\ 
II 
I I 

- I 

1\ 
II 
I 

time. Acquittal upon retrial is the least frequent outcome after a hung 

jury mistrial with a frequency of 7.5 percent. Hung juries upon retrial, of 

course, impose the largest burden and frustration upon the criminal justice 

system, but they are not very frequent.* 

The analysis of hung jury effects is based upon the relative frequency 

with which each of the foregoing outcomes occurred in the study counties.** 

The frequency of each outcome category was paired with aggregated vote split 

configurations and contingency tables were constructed to test the extent to 

which vote split and outcome variables are related. The chi-square statistics 

for three of the contingency tables were significant at the 95 percent level 

or above. 

The chi-square analysis for the ten study counties as a whole yielded 

results at the 95 percent level. The ten counties with the Los Angeles County 

results deleted were highly significant at the 99 percent level. The Los 

Angeles County results considered separately also were highly significant in 

excess of the 99 percent level. The most interesting findings among these 

results are summarized in Figure 4-10 and discussed according to the three 

aggregate vote split configurations. 

*Of the total of 978 hung jury cases identified over the study period, 50 or 
5.1 percent involved more than one hung jur:y. To the extent that hung juries 
do occut' upon retri a 1, they tend tofo 11 ow vote spl its in the di recti on of 
conviction reported for the first hung jury. This phenomenon was discovered 
among 75 percent of the retrial cases for which the original vote split and 
the incidence of a second hung jury were known. . 
**Because of the relatively low number of hung juries occurring upon retrial, 
this outcome, along with "disposition still pendingll and "other," was not 
included in the contingency table analysis. 
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TEN COUNTY TOTAL 

DISMISSED 
26% 

PLEADED GUILTY 
41% 

RETRY, ACQUITTED 

PLEADED 
GUILTY 

22% 

DISMISSED 
51% 

DISMISSED 
58% 

TEN COUNTIES LESS LOS ANGELES 

DISMISSED 
23.5% 

PLEADED GUll TV 
47% 

RETRY, ACQUITTED~ 
-~ 

RETRY, ACQUITTED 

DISMISSED 
53% 

FIGURE 4-10 

---------LOS ANGELES 

DISMISSED 
30% 

PLEADED 
GUll TV 

30% 

DISMISSED 
60% 

DISHISSED 
64% 

FINAL DEFENDANT 
OUTCOt1E AFTER 
JURY HUNG 11-1, 
10-2, 9-3, or 8-4 
TO CONVICT 

FINAL DEFENDANT 
OUTCOHE AFTER 
JURY HUNG 7-5, 
6-6, or 5-7 
TO CONVICT 

FINAL DEFENDANT 
OUTCmlE AFTER 
JURY HUNG 11-1 , 
10-2, 9-3, or 8-4 
TO ACQUIT 

DISPOSITION OF DEFENDArlTS AFTER HUNG JURY, BY VOTE SPLIT CONFIGURATION 
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Outcome after 11-1, 10-2, 9-3, or 8-4 Vote Split for Convictiol'!.: 

After a jury divides 11-1, 10-2, 9-3, or 8-4 in the direction of con

viction, Los Angeles County historically retries 40 percent of the hung jury 

defendants and convicts four fifths of them. The other nine counties retry 

approximately 30 percent of their hung jury defendants and convict in the same 

proportion as Los Angeles. 

When the Los Angeles percentage of retrial convictions is combined with 

the plea percentage, a total of 62 percent of hung jury defendants were under 

some form of criminal sanction. For the other nine counties, this ~']ure is 

70 percent of all hung jury defendants. The difference between Los Angeles 

and the rest of the study sample seems to be explained by the lower percentage 

of defendants disposed by plea in Los Angeles. 

Outcome after 7-5, 6-6, or 5-7 Vote Split for Conviction: 

After a jury divides 7-5, 6-6, or 5-7 in the direction of conviction, 

Los Angeles County historically retries 26 percent of the hung jury defendants 

and convicts about one third of them. The other counties retry only 14 percent 

of their hung jury defendants and convict more than two thirds of them. 

When the conviction percentages are combined with the plea percentages, 

a total of 23 percent of the Los Angeles hung jury defendants were under some 

form of criminal sanction. For the other study counties, this same figure 

is 50 percent of all hung jury defendants. The difference between Los Angeles 

and the rest of the study sample seems to be explained again by the lower 

percentage of defendants disposed by plea and the significantly higher percentage 

of dismissals in Los Angeles. 
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Outcome after 11-1, 10-2, 9-3, or 8-4 Vote Split for Acquittal: 

After a jury divides 11-1, 10-2, 9-3, or 8-4 in the direction of 

acquittal, Los Angeles County historically retries 23 percent of the hung 

jury defendants and convicts well over half of them. The other counties 

retry 19 percent of their hung jury defendants and convict almost two thirds 

of them. 

When the conviction percentages are combined with the plea percentages 

in this vote split category, a total of 26 percent of the Los Angeles hung 

jury defendants were under some form of criminal sanction. For the other 

study counties, this same figure is 40 percent of all hung jury defendants. 

The difference between Los Angeles and the rest of the study sample seems to 

be explained once again by the substantially lower percentage of defendants 

disposed by plea and the significantly higher percentage of dismissals in 

Los Angeles. 

Three general conclusions with respect to hung jury effects emerge from 

these findings. First, most hung jury cases are disposed by dismissal. As 

noted above, 41.4 percent of the cases eventually are dismissed. Figure 4-10 

offers additional insight into the dynamics of dismissal as a hung jury dis

position. The percentage of dismissals increases as the vote split changes in 

the direction of acquittal. The results are as dramatic for Los Angeles County 

as they are for the other study counties. In Los Angeles, the dismissal rate 

increases from 30 to 64 percent as vote split configurations shift to acquittal 

majorities. For the other counties, the dismissal rate increases from 23.5 

to 53 percent. These effects are difficult to evaluate in objective terms 

strictly defining justice because they reflect the exercise of discretion by 
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either a court or a prosecotor taking account of a host of practical factors. 

In the case of the prosecutor, for example, the decision to dismiss generally 

means that there is perceived to be a low probability of conviction if the 

case were to be retried. While dismissals are therefore ~~possible to evaluate 

in any neutral terminology, they generally do not require additional action 

by the criminal justice system. 

Second, a large number of hung jury cases are disposed by plea -- nearly a 

third. As in the case of dismissals, Figure 4-10 offers some insight into the 

dynamics of plea dispositions. The percentage of plea dispositions increases 

as the vote split shifts in the direction of conviction. In Los Angeles 

County, the plea rate increases from 13 to 30 percent as the vote split 

majority builds in favor of conviction. Similarly in the other counties, the 

plea rate increases from 28 to 47 percent as vote split favors conviction. 

Again, these effects are difficult to evaluate in strictly neutral terms be

cause the outcome is not based on a trial on the merits, but upon a process 

which is generally a negotiation. In any case, like dismissals, pleas do not 

require additional adjudication on the facts at issue. 

Third, while only 25.7 percent of all hung jury cases are retried, it is 

this process which requires expenditure of additional criminal justice system 

resources for judicial fact-finding purposes. For this reason, the data may 

be more instructive insofar as the findings were not fully expected. 

Two geographical patterns emerge from the retrial findings. First, re

garcrJess of the vote split configurations of hung juries in Los Angeles County, 

Los Angeles retries proportionately more hung jury defendants than the nine 

other most populated jurisdictions in the State. Second, Los Angeles County 

convicts proportionately fewer hung jury defendants than the other sample 
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jurisdictions given vote split configurations where there are not large 

majorities for conviction. Table 4-4 displays the probabilities of con

viction of hung jury defendants upon retrial in terms of the three vote split 

aggregations. Inspection of the table reveals that if a hung jury defendant 

is retried in any of the sample counties except Los Angeles, the percentages 

range from 63 to 80 percent that he will be convicted. However, if a hung 

jury defendant is retried in Los Angeles County, the risks are much lower, 

ranging from a 35 to a 43 percent probability of conviction if the vote split 

does not reflect more than a majority of seven for conviction. These risks 

shift dramatically in a negative direction when the majority for conviction in

creases to eight or more, i.e., to an 80 percent probability of conviction. 

TABLE 4-4 

CONVICTION PROBABILITIES OF HUNG JURY DEFENDANTS UPON RETRIAL 

~ 
TEN COUNTI ES 

VOTE AGGREGATION ALL TEN LESS LOS ANGELES 
SPLIT COUNTIES LOS ANGELES 
CONFIGURATIONS 

~ 10-2, 9-3, 8-4 79% 80% 80% 
FOR CONVICTION 

7-5, 6-6, 5-7 50% 71% 35% 
FOR CONVICTION 

11-1,10-2,9-3, 8-4 56% 63% 43% 
FOR ACQUITTAL 

NOTE: Percentages in cells denote the probability of conviction by jurisdic
tional aggregates of hung jury defendants who are retried following 
vote splits as defined in the rows. Percentages are rounded. 
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These retrial results mean that few hung jury defendants successfully 

obtain acquittals on retrials. Among hung jury retrial defendants, the 

probability of conviction is nearly 80 percent regardless of geographical 

location where there is a majority of eight or more for conviction. Con

versely, where there is a majority of eight for acquittal, the risks do not 

improve to better than even odds except in Los Angeles County, and only then 

where the original jury was almost evenly divided or strongly in favor of 

acquittal. 

In short, hung juries do not seem to represent a phenomenon which in any 

fundamental sense is rendering the felony court system in California either 

ineffective or inefficient or is frustrating the operations of other institu

tions in the criminal justice system. Where there is failure to reach 

unanimity in the jury trial process, the process is only repeated in one out 

of four instances and, in general, reflects a much higher probability of 

success for the prosecution than for the defense. None of these conclusions, 

however, should be interpreted to mean that hung juries are not time-consuming 

and do not require substantial expenditures of criminal justice system 

resources. 

4.6 TIME CONSUMED BY HUNG JURIES 

Hung jury time data were collected for this study in increments of number 

of court days elapsed between significant processing dates -- the date of 

Superior Court arraignment, the date of the first day of Superior Court trial, 

the date the jury was impaneled, the date jury deliberation began, and the 

date upon which a' mistrial was declared due to a hung jury. The data collection 

teams initially sought to gather time data in units of hours between start of 
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trial and declaration of mistrial. However, judicial recordkeeping formats 

in the study counties generally were not formatted to permit measurement in 

hourly increments. Therefore, the sUbstitution of days as a less accurate 

measure of time was the only alternative. 

The hung jury time data represent only the amount of time consumed by the 

trial which resulted in a hung jury. They do not account for the additional 

time consumed as a result of subsequent processing of the defendant in 

Superior Court unless the action was a trial which resulted in another hung 

jury during the three-year sample period. The foregoing limitations of the 

data should be borne in mind as the time results are considered. 

The average trial times in days for hung jury cases is presented by 

county in Figure 4-11 and is expressed as an an-county average. As the bar 

chart in the figure shows, the average number of tria"' days consumed by hung 

jury cases in nine of the counties is 6.85 days.* In order to determine 

whether this average is significantly different from the average time consumed 

by verdict cases, it is first necessary to know the amount of time by verdict 

jury cases in all the study counties. The development of this specific infor

mation was beyond the scope of this study. However, a recent study of the 

processing of felony defendants in Los Angeles County** reported some empirica"] 

results which can be applied to the present findings. Specifically, the Los 

Angeles study established that one "court day" of Superior Court time is equal 

to 255 minutes. The study also discovered that the average time required for 

a jury trial, not resulting in a hung jury, is 1,000 minutes or 3.92 court 

*Time data on the San Diego hung jury trials were excluded from the analysis 
because of a keypunch error which was discovered after the computer processing 
of the DCls. 
**See G'f'~enwood et~., .2£.. cit., supra at p. 3-16. 
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days. Converting the Los Angeles hung jury average of 6.56 days into minutes, 

the average Los Angeles hung jury trial consumed 1,673 minutes or 1.67 times 

the amount of time consumed by a verdict trial. Since hung juries occurred 

in Los Angeles County at a frequency of 10.4 percent over the three-year 

study period, the difference between the amount of time consumed by hung 

jury trials as opposed to verdict trials is a very substantial amount of 

time, i.e., an estimated 953 additional court days* over the three-year sample 

period. With one relatively straightforward assumption, this result could 

be extrapolated to the full study sample. The assumption is that the ratio 

of time consumed by Los Angeles verdict trials to hung jury trials, 1 to 1.67, 

applied Statewide. The result is that the difference between jury trials 

resulting in hung juries and jury trials resulting in verdicts is an es

timated 2,690 additional court days over the three-year sample period.** 

However, these differences do not describe the full impact upon the judicial 

system of the amount of time consumed by hung juries because they do not take 

into account the additional time required for the retrials that occur. Un

fortunately, the hung jury data base was not designed for measurement of the 

amount of time consumed by additional defendant processing subsequent to hung 

juries. Nevertheless, if four assumptions are made, a "ball park" estimate of 

*The total number of hung jury days in Los Angeles County is 2,375, i.e., 
362 hung juries x 6.56 average days of trial. Since the ratio of time consumed 
by Los Angeles verdict trials to hung jury trials is 1 to 1.67, the number of 
verdict trial days, i.e., 1,422, can be obtained by solving the following 

equation for x: 1 :67 = 2~75 The difference between 2,375 hung jury days 
and 1,422 verdict trial days is 953 days . 

. b 1 x l' f ' **Using the same equatlon as a ove, 1.67 = 978 x 6.85 ' so vlng or x uSlng 
the Statewide total of 978 hung juries at an average time of 6.85 days, yields 
the total number of verdict days in the ten county sample over the three-year 

, study period had the 978 hung jury trials been verdict trials. 
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the amount of time consumed by retrials pursuant to hung juries cpn be developed. 

The assumptions are (1) that all retrials are jury trials, (2) that the pro

portion of hung juries which occur among retrials is the same as the propor-

tion of hung juries which occur among verdict trials, roughly one in four, 

(3) that the average amount of time consumed by a retrial resulting in a hung 

jury is the same as the sample average, 6.85 days, and (4) that the average 

amount of time consumed in the whole study sample by a retrial resulting in 

a verdict is in proportion to the hung jury time as expressed by the Los 

Angeles ratio. Given these assumptions, it is possible to estimate the total 

increment of court days resulting from the incidence of hung juries over the 

three-year study period. The data supporting the estimate are displayed in 

Table 4-5. As the figures in the table show, the 978 hung juries which oc

curred in the sample can be estimated to have consumed a total of about 3,804 

days which would not have been consumed had the trials gone to verdicts. The 

magnitude of the time consumed by hung juries best can be displayed by several 

simple calculations, pursuant to the assumptions above. The number of jury 

trials in the sample totaled 8,011. Had each trial resulted in a verdict, 

the total time required would have been 32,845 days. However, because 978 of 

these trials were hung juries, the incremental number of days consumed and 

the tin~ fJr retrial must be added. Thus the estimated actual time consumed 

by the 8,011 trials was 36,649 days, or nearly 12 percent in excess of the time 

which have been consumed, i.e., 32,845 days, if all of the trials had been 

verdict trials. 

The following subsection uses the time estimates developed here to dis

cuss the fiscal impact of hung juries upon the court system. 
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TABLE 4-5 

TIME CONSUMED BY HUNG JURIES 

BASE TIME 

Number of Hung Juries 978 

Average Trial Time, Days, Hung Jury 6.85 

Average Trial Time, Days, Verdict 4.1 

TOTAL Hung ,Jury Days for Tri a 1 

TOTAL Average Days for Trial 

978 (6.85) = 6,700 

978 (4.1) = 4,010 

Increment of Time Consumed by Hung Juries 2,690 

Trial Time Days, for Verdict Trials 8,011 (4.1) = 32,845 

RETRIAL TIME 

Number of Hung Juries 

Percent retried 

Number of Retrials of Hung Juries 

Percent of Retrials Resulting 
in Another Hung Jury 

Number of Retrials Resulting 
in Another Hung Jury 

TOTAL Days for Retrials Resulting 
in, Verdi cts 

TOTAL Days for Retrials Resulting 
in Hung Juries 

TOTAL Retrial Time 

978 

25.7% 

978 (.257) = 

12.2% 

251 (.122) = 

(251 - 31)(4.1)= 

( 31) (6.85) = 

TOTAL ADDITIONAL TIME CONSUMED BY HUNG JURIES 

251 

31 

902 

212.4 

1,114.4 

Days 

Days 

tl,114.4 , 

Incremental Time Plus Retrial Time 2,690 + 1,114.4 = 3,804.4 Days 
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4.7 COSTS OF HUNG JURIES 

The collection of case-specific cost data pertaining to hung juries was be

yond the scope of the research. However, based upon the hung jury time estimates 

developed in the preceding subsection combined with application of the re-

sults of the Los Angeles study, it is possible to estimate in "ball park" 

terms the impact of hung jury costs upon the court systems in the study 

counties. 

The Los Angeles study estimated the cost of operating a single Superior 

Courtroom at $9.00 per minute, or $2,295 for a court day (255 minutes).* Again, 

assuming that the Los Angeles proportions hold true for the other nine counties, 

it is possible to calculate the cost of hung juri~s. 

As noted in the Table 4-5 estimates, the time which would have been con

sumed in the ten counties by 8,011 trials, had all been verdict trials, was 

32,845 days. The estimated actual time consumed, given the 978 hung juries in 

the sample was 36,649 days. Using the Los Angeles cost figure of $2,295 per 

court day, the cost of 8,011 verdict trials would be 32,845 days at $2,295 a 

day, or $75,379,275. But, the cost of the time consumed due to the hung 

juries in the sample would be 36,649 days at $2,295 a day, or $84,109,455. The 

difference between these dollar amounts, $8,730,180, is the incremental cost 

of hung juries over the three year period in the counties studied. 

This incremental cost figure cannot be compared with actual judicial costs 

in the ten counties. Criminal justice.,costs, available from even the most 

sophisticated surveys, are not disaggregated to levels where the judicial costs 

*Greenwood, et ~.~ QQ. cit., p. 28. 
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can be computed for the ~riminal trial departments of Superior Courts of 

individual counties.* However, the incremental estimate does represent 

11.6 percent of the total estimated ~ourt costs of the criminal jury trial 

days which elapsed over the study period in the ten counties. This hung 

jury cost ~ercentage ;s commensurate with the hung jury frequency per

centage of 12.2 percent. 

The final section of this report discusses the significance of the 

results of the data analysis; summarizes the principal conclusions under 

each of the four major areas of inquiry, i.e., frequency of occurrence, 

causes, effects, and time consumed; and presents a series of recommendations 

regarding hung jury reporting, judicial recordkeeping, and future hung jury 

research. 

*For example, see U.S. Department of Commerce, Social and Economic Statistics 
Administration, Bureau of the Census, EXPENDITURE AND EMPLOYMENT DATA FOR THE 
CRIMINAL JUSTICE SYSTEM, 1971-1972, Washington: GPO (1974), Annot: The sec
tion on judicial expenditures presents aggregate "major trial court" costs by 
"large county," inc1uding the ten study counties. However, these cost data 
cannot be further disaggregated to discriminate between civil and criminal 
costs. 
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SECTION V 

CONCLUSIONS AND RECOMMENDATIONS 

5.1 RESEARCH CONCLUSIONS 

The empirical knowledge which has been gained as a result of the execution 

of this research study has definitely established the frequency with which hung 

juries occur as a result of criminal cases tried in the Superior Courts of the 

most populated jurisdictions of the State, has yielded useful descriptive 

statistics pertaining to the causes of hung juries, has reliably described the 

principal effects of hung juries, has estimated the amount of time consumed 

by hung juries, and has estimated the costs of hung juries to the judicial 

system. With the exception of the findings which do not permit isolation of 

the causes of hung juries, the principal objectives of the study have been 

achieved. 

The specific conclusions arising from the empirical findings are summarized 

below according to the four areas of inquiry: (1) frequency of occurrence of 

hung ju~ies, (2) causes of hung juries, (3) effects of hung juries, and (4) 

amount of time consumed by hung juries and the costs of hung juries. 

Frequency of Occurrence of Hung Juries 

Between 1971 and 1973, hung juries occurred at a frequency of 12.2 percent 

among all felony cases tried in the Superior Courts of the ten most populated 

counties of the State. This finding is significant insofar as the ten counties 

include 75.6 percent of the State's total population and try over 80 percent 

of the felony defendants prosecuted throughout the State. 
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In terms of frequency, the hung jury phenomenon appears to be a stable 

one) neither increasing nor decreasing over time. Indeed, a projection based 

on the three-year time trend revealed that nine years must elapse before the 

aggregate hung jury rate increases by one percent. Consequently, to the ex

tent hung juries constitute a problem for the judicial system at the felony 

level, they are not a growing problem. 

Analysis of other frequency variables produced the following profile about 

hung juries: 

@ Crime type does not appear to be a significant factor in describing 
the hung jury phenomenon; hung jury.crime type distributions are 
not significantly different from verdict crime type distributions; 

8 The Ittypical ll hung jury defendant is overwhelmingly male, young, and 
is disproportionately Black; 

• Hung juries divide in the direction of conviction three times as 
often as they do in the direction of acquittal; and 

I Hung juries, dividing in 11-1 and 10-2 configurations regardless of 
direction, occur with a frequency of 40 percent. 

This 40 percent finding must be carefully interpreted. It should not be con

strued to mean that promulgation of a nonunanimous verdict rule, permitting 

11-1 and 10-2 vote split configurations, would eliminate 40 percent of the hung 

juries that now occur. Implementation of such a rule without further research 

;s tantamount to assuming that hung juror voting preferences are not influenced 

by small group interactions and that changes in decision rules for small groups 

do not affect outcomes, particularly outcomes which are defined in binary terms, 

Acceptance of such an assumption is unsatisfying because it ignores the probable 

effects of a host of other variables which may affect vote split frequencies. 

The variables i ncl ude measurement of the impact of evi dentiary factors) j uro ... 

attitudes toward the law, juror attitudes toward the defendant, the impact of 

judicial instructions, and jurors I comprehension of them. 
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Causes of Hung Juries 

The hung jury data base did not capture statistically significant obser

vations on several key variables which would have supported rigorous analysis 

of the causes of hung juries. However, the data analysis which was completed 

on the vote split, crime type, defendant background, and outcome variables 

yielded the following descriptive findings: 

• Hung jury vote splits and hung jury crime types appear to be 
unrelated to one another; 

• Juries which deadlock in multiple charge cases appear to remain 
divided in the same vote split configurations on all charges, a 
result which supports the hypothesis that jurors make discrimina
tions which are not influenced by the gravity of the offenses 
charged; 

• As a corollary, data supporting the foregoing result also imply 
that juror attitudes about the criminal law, at least with re
gard to awareness of the possible punitive consequences of its 
application, do not appear to affect decisions to change vote 
direction; and 

• The defendant background characteristics, when analyzed against 
Superior Court verdict trial defendant background characteristics, 
appear significant in one important respect: Black males, whose 
frequency among Superior Court trial defendants is grossly dis
proportionate to their distribution among the general popul~tion, 
also become hung jury defendants in frequencies disproportionate to 
their distribution among the Superior Court defendant population. 

.. ' 

An expanded interpretation of these results cannot be made without develop-

ment of a staTistically significant sample of "cohort" hung jury and verdict 

cases. The future development of a data base, storing empirical observations 

on the eviden"'.:iary, juror attitude, and judicial instruction variables described 

earlier, would permit the necessary analyses. These analyses would yield re

sults which would permit isolation of specific causal factors associated with 

I hung juries. 

I 
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Effects of Hung Juries 

The effects of hung juries can be assessed in terms of the dispositional 

outcomes following declaration of a mistrial. The hung juries which occurred 

between 1971 and 1973 eventually led to the following outcomes: 41.4 percent 

of the cases were dismissed; 32.9 percent of the cases were resolved by entry 

of guilty pleas~ either of offenses as charged or of lesser crimes; 18.2 per

cent resulted in convictions pursuant to retrials; and 7.5 percent resulted 

in acquittals pursuant to retrials. 

Three observations are significant in view of these percentages. First, 

m~jt hung jury cases are disposed by dismissal~ a disposition which can be 

initiated by the court or upon mot~on by either the prosecution Oi the defense. 

Second~ a large number of hung jury cases~ nearly a third of them~ are dis

posed by plea~ a disposition which generally is the result of a negotiation 

between the prosecution and the defense. Third~ slightly more than one fourth 

of all hung jury cases are retried, resulting in convictions rather than acquittals 

in a ratio of more than two to one. 

In short, hung juries do not seem to be a problem which in any fundamental 

sense is rendering the felony trial court system in California either ineffec

tive or inefficient. However, because a hung jury occurs in approximntely one 

out of every eight verdict trials, this is not to say that hung juries are not 

time-consuming and do not r?-quire substantial expenditure of criminal justice 

system resources. 
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Time Consumed by Hung Juries and Costs of Hung Juries 

The 978 hung jury trials which occurred over the three-year study period 

are estimated to have consumed a total of 3,804 court days, an increment 

which is nearly 12 percent in excess of the amount of time which is estimated 

would have been consumed had the trials resulted in verdicts. 

Although the compilation of case-specific data reflecting the actual 

costs of hung jury cases was beyond the scope of the present research effort, 

the incremental cost of the amount of time consumed by the 978 hung juries over 

the three-year study period is estimated to have been at least $8,730,180, a 

dollar amount representing 11.6 percent of the total estimated court costs of 

the verdict trial court days which elapsed over the study period in the ten 

counties. This hung jury cost percentage, based on the foregoing time and 

fi scal "multi pl i ers, II is commensurate with the hung jury frequency percentage 

of 12.2 percent. 

The cost estimates draw upon previously reported research which approximated 

the direct unit costs of operating a single Superior Courtroom in Los Angeles 

County. The unit costs include the participation of court, county clerk, 

sheriff, district attorney, public defender, and probation personnel. 

The closing section of this report presents a series of "lessons learned" 

regarding judicial recordkeeping and hung jury reporting and recommends a 

number of specific measures which can be taken for the improvement of these 

processes. A final comment addresses the nature and scope of future research 

which should be undertaken for the purpose of isolating the causes of hung juries. 
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5.2 RECOMMENDATIONS 

The technical and geographical scope of the study afforded frequent op

portunities to examine the nature of judicial recordkeeping, the comprehensive

ness of judicial sta~istics, and the consequences of specific information gaps. 

The PMCC study staff inevitably found areas where practical, and relatively in

expensive, measures might be taken to improve the availability of information 

about the operations of the trial judiciary. These subjects are divided into 

three separate areas: judicial recordkeeping, hung jury reporting, and future 

hung jury research. 

5.2.1 JUDICIAL R~CORDKEEPING 

The implementation of any research design requiring comprehensive and 

reliable statistics about judicial phenomena can either (1) draw upon the 

statistical resources of the JUdicial Council IS Administrative Office of the 

California Courts or the BCS, or (2) capture data lithe hard way" by sending 

data collectors into the field. If the design, as is the case with the hung 

jury research study, requires judicial data disaggregated by court and by time 

increments in addition to the specific variables of interest, the input con

straints of both the Judicial Council and BCS automated data files may exclude 

empirical observations on many important variables of interest. This of course 

was the problem in the present study and the reason for the development of the 

,,-,~ DCI data set. However, a study which involves a sUbstantial commitment of re-

.-- sources to "onetime" data collection should document the experience of working 

with field data sources insofar as it can contribute to future development of 

better reporting systems in the future. 
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Accordingly, the PMCC study staff made a number of general observations 

about the quality and level of detail of Superior Court recordkeeping. In 

general, the study staff found a wide range of reporting practices among the 

ten study counties. Case files in some counties ranged from seemingly random 

collections of documents and "free-form," illegibly written minute orders to 

more systematic case jackets in other counties which were formatted for each 

reference to information of interest to court management personnel and thought-

fu11y formatted minute orders designed to display important procedural and 

outcome data for rapid comprehension. Because of the requirement for monthly 

statistical reporting to the Judicial Council and offender-specific dispositional 

reporting to the BCS, the PMCC study staff recommends that the Judicial Council 

and the BCS jointly consider sponsoring a project which would develop a uniform 

case file folder for felony criminal cases for use by all Superior Courts of 

the State. Such a project could be similar to the Model Case Jacket project 

undertaken by the National Center for Prosecution Management which .n 1973 

developed a case jacket for prosecutors.* The development of a uniform Superior 

Court criminal case file would insure more accurate judicial recordkeeping,' 

eliminate many of the important information gaps which now exist in criminal 

case records, enhance the security and privacy of judicial records,** and enable 

*National Center for Prosecution Management, MODEL CASE JACKET, LEAA Grant 72-
DF-99-0038, Washington: National Center for Prosecution Management (October 1973). 
**The inclusion of criminal records ("rap sheets") and probation reports was 
noted in certain case files. In some instances, these documents were sealed; in 
others, they were available for public scrutiny. Revisions of the Penal Code, 
legislated in 1972, sharply restrict access to and release of criminal offender 
record information. A series of code sections [PC 11075-11081J implement a public 
policy of general restriction. PC 11077 delegates the responsibility for security 
of criminal offender record information to the Attorney General and vests with him 
authority to promulgate regulations to assure such security. Similar provisions 
with respect to the security of probation records were legislated in 1971. 
PC 1203.05 provides that probation records "shall be made available only to per
sons authorized or required by law to inspect or receive copies ... and shall not 
be open to publ.ic inspection. II 
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better and easier compilation of local judicial statistics* and the efficient 

preparation of periodic reports required by the Judicial Council and the BCS. 

Finally, such a uniform approach would enable criminal justice researchers to 

collect more comprehensive and commensurable data about judicial operations. 

These recommendations are set forth here as "by-product" of this study because 

execution of the hung jury data collection tasks required detailed knowledge 

about judicial recordkeeping in ten of California's most populated counties. 

5.2.2 HUNG JURY REPORTING 

Because of local differences in the way judicial dispositions are recorded 

and subsequently reported to the Judicial Council for statistical purposes and 

to the BCS for both statistical and offender-based transaction file update 

r=-[_ purposes, the identification of hung jury cases required a much more pain-

1>
! • l-·. -... ~ I 

j" 
1--,,,,, 

"' .. 
I,-.. ~ , 

I' 

I' 

staking clerical effort than originally anticipated. 

In order to simplify the process of developing reliable statistics on 

the frequency of hung juries, the PMCC study staff recommends that the revision 

of Form JUS 8715 make provision for more precise entry of hung jury data.** 

Specifically, the single hung jury data element, now included among the Superior 

Court data fields of JUS 8715, should be expanded to include the date of the 

*Some counties maintain local computerized data bases for management information 
and statistical purposes. For example, the District Attorney's Automated Legal 
Information System (DALITE) in Alameda County enables detailed computerized storage 
and retrieval pf Superior Court dispositional information, including specific "case 
information" about hung jury vote splits. The Criminal Justice Information Control 
(CJIC) in Santa Clara County is an on-line subject-in-process tracking system which 
by means of a remote terminal entry capability "postsll the results of all criminal 
proceedings into a computerized data base. Eventually, the CJIC should be able to 
identify all hung juries declared as Superior Court mistrials. 
**The PMCC study staff is aware from numerous conversations with Judicial Council 
staff members, local court clerks, and BCS staff members in the Courts and 
Probation Section that inter-agency discussions for modifying the data elements 
and format of JUS 8715 have been in progress for some time. The suggestions 
which are set forth here are consistent with the scope of these discussions. 
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hung jury by month and year and a notation as to whether the mistrial, de

clared as the result of the hung jury, resulted in further judicial proceedings. 

Provision should also be made for notation of any disposition resulting from 

further court action, similar to the coded outcome categories indicated on the 

DCI instructions.* For reader reference, Form JUS 8715 is reproduced in 

Appendix C. Many Superior Court hung juries have not been reported to the BCS 

pursuant to the instructions of Form JUS n715 because some county clerks are 

under the impression that hung juries should only be reported if they am final 

dispositions. Because most hung juries in fact are interim dispositions, 

pursuant to which further prosecutorial and judicial action takes place, accurate 

reporting of hung juries is supplanted by the withholding of the submission of 

an 8715 until a final disposition, e.g., verdict upon retrial, dismissal, etc., 

is reached.** The proposed modification of JUS 8715 would add only two brief 

data elements to the Superior Court data fields of a revised JUS 8715 and only 

seven or eight columns to th~ computer input codings. The specification of 

clearer instructions with respect to the entry of the data by county clerks in 

the 58 counties of the State would insure the availability of ongoing and re-

liable r.ung jury data about the frequency of Superior Court hung juries. In 

addition, the PMCC study staff believes that similar data elements should be 

added to the Municipal Court data fields to provide similar Statewide statistics 

on the frequency of occurrence of hung juries among Municipal Courts on a State

wide basis, the level of jurisdiction at which most criminal litigation takes 

place . 

*See p. 0-7 of Appendix 0, Data Collection Instruction and Coding Instructions . 
**County clerks have the responsibility for completing the Superior Court data 
elements on Form JUS 8715. The 8715 instructions specify that the county clerk 
shall initiate an 8715 whenever a case is reopened for any reason or the defendant 
returns to court after an 8715 disposition has been reported. In the case of a 
hung jury, the instructions further specify that the hung jury data element should 
be checked "if proceedings are resumed after [a] mistrial is declared as a result 
of a hung jury. II Therefore, at 1 east two Form JUS 87l5s are prepared on a hung 
jury defendant who becomes the subject of subsequent judicial proceedings. See 
Department of Justice, State of California, Bureau of Criminal Statistics, 
INSTRUCTIONS FOR COMPLETION OF THE DISPOSITION OF ARREST AND COURT ACTION RE-
PORT FORM JUS 8715, pp. 16-17, Sacramento: BCS (April 1973, Revised). 
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5.2.3 FUTURE HUNG JURY RESEARCH 

Because of the information gaps which constrained the assessment of the 

causes of hung juries in the present study, future hung jury research should 

focus on this specific area of inquiry into hung jury phenomena. The knowledge 

to be gained about causes should have direct application to issues which have 

been the subject of policy debate over the course of the last few years. The 

principal issues of course relate to reasoned arguments for and against 

modifying the unanimous verdict rule and the twelve man jury size in criminal 

cases -- policies which are deeply embedded in the traditions of Anglo-American 

jurisprudence. This study has made a partial contribution to the empirical 

merits of that debate, insofar as the perceived incidence of hung juries as 

a judicial problem motivated their formulation. However, the findings of 

this study do not yield any specific recommendations on the issue of changing 

the unanimity rule or reducing jury sizes. Such recommendations should await 

discovery of more reliable and complete empirical knowledge about hung jury 

causes. 

The nature and scope of the information required to execute a rigorous 

causal analysis, using cohort samples of hung jury and verdict statistics, in

volves sophisticated data capture methods similar to the development, test, 

and utilization of the hung jury DCI described in Section III. The data elements, 

required to measure empirical observations about evidentiary factors, performance 

of counsel, juror attitudes toward the defendant and the law, and the impact of 

judicial instructions, cannot be collected pursuant to the everyday reporting 

routines of the Superior Courts of the State. Development of the kind of data 

base for the specialized purpose of isolating causal factors of hung juries, 

now that their frequency and effects are known, should be the purpose of a one-

time future research study. 
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Such a study, if it is to be successful in California, should involve 

detailed case-by-case analysis of hung jury cases and comparable verdict cases. 

The geographical scope of the research effort should be limited to jurisdic-' 

tions where hung jury frequencies are high, for example, urban counties like 

Alameda, San Francisco, or Son Diego all of which had high frequencies for the 

three-year study period. The research approach should consist of an intensive 

field data collection program executed by experienced judicial researchers. A 

questionnaire should be developed which could be administered to five of the 

most knowledgeable people involved in any hung jury or verdict trial: the 

trial judge, the bailiff, the deputy district attorney, the deputy public de

fender, and the jury foreman. Vigorous step~ should be taken to insure absolute 

security and privacy of the data, similar to the plan set forth in Appendix E. 

The questionnaire should draw upon the experience of the Kalven and Zeisel IIreason 

assessment" method,* a technique which involves assessment by third parties on 

an individual case-by-case basis. If a study were to be executed along these 

general outlines, the data analysis program could be constructed based upon a 

logic of causal explanation which should reduce considerably the present ignorance 

about how and wh~ hung juries occur in the California1s felony trial court system. 

*Kalven & Zeisel, QQ. cit., pp. 92-97 
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APPENDIX A 

ANNOTATED BIBLIOGRAPHY 

BOOKS AND MONOGRAPHS 

Almond, Gabriel A. and Verba, Sidney, THE CIVIC CULTURE, p. 14, Boston and 
Toronto: Little, Brown and Company (1965), Annot: Discussion of 
cognitive, affective, and evaluative orientations. 

American Bar Association Legal Advisory Committee on Fair Trial and Free 
Press, THE RIGHTS OF FAIR TRIAL AND FREE PRESS, Chicago: ABA (1969), 
Annot: Discusses standards for release to and use of case-related 
infor~ation by media as such material contributes to juror prejudicial 
predisposition. 

Black, Henry 'C., BLACK'S LAW DICTIONARY, p. 875, St. Paul: West Publishing 
Company (4th Ed., 1951), Annot: Definition of hung jury. 

Bloomstein, Morris J., VERDICT: THE JURY SYSTEM, New York: Dodd, Mead and 
Company (1968), Annot: Detailed discussion of the jury system in 
America. 

Campbell, Honorable William J., DELAYS IN CRIMINAL CASES, reprint, pp. 247-
248,55 F.R.D. 229, Minnesota: West Publishing Company (1972)~ Annot: 
Recommendations for improvement of jury selection process and jury 
instructions. 

Committee on the Operation of the Jury System, Judicial Conference of the 
United States, (1966-1973), THE JURY SYSTEM IN THE FEDERAL COURTS, pp. 112-
113,213, Minnesota: West Publishing Company (1973), Annot: Reports 
implementing regulations to Jury Selection and Service Act of 1968 [28 USC 
Sec. 1863(a)] effective March 1, 1974, especially requirements for en
suring representative panel of jurors in terms of age, sex, occupation. 

Ebersole, J.L. and Hall, James A., Jr., COURTRAN: A MANAGEMENT INFORMATION 
AND RESEARCH SYSTEM FOR COURTS, Xerox, monograph, Washington: FJC (1972), 
Annot: Description of an automated information and research system for 
the courts. 

Forston, Robert F., HOW THE JURY DECIDES, p. 3, Xerox, monograph, Des Moines: 
Trebor Associates (1972), pp. 19-22, Annot: Analysis of juror decision
making, patterns of conformity, and deviation. 

Greenwood, Peter W., Wildhorn, Sorrel, et al., PROSECUTION OF ADULT FELONY 
DEFENDANTS IN LOS ANGELES COUNTY: A POLICY PERSPECTIVE, p. 28, R-1l27-
DOJ, Santa Monica: The RAND Corporation (1973), Annot: Estimated that 
"approximate direct cost of operating a single Superior Courtroom, in
cluding participation of Court, County Clerk, Sheriff. District Attorney, 
Public Defender, and Probation personnel, is $9.00 per minute." 
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Kalven, Harry, Jr. and Zeisel, Hans, THE AMERICAN JURY, Boston and Toronto: 
~ittle B~own and Company (1966), Annot: Without doubt the leading work 
1n the f1eld on jury research. 

National Center for Prosecution Management, MINIMUM STANDARDS FOR THE DESIGN 
AND USE OF A PROSECUTOR'S CASE JACKET, Washington: National Center for 
Prosecution (1973), Annat: Presents design of a model case jacket in~ 
eluding criteria for easily accessible management and operational infor
mation which can be retrieved without opening or searching through contents 
of the folder. 

Padawer-Singer, Alice M., FREE-PRESS FAIR TRIAL, p. 4, unpublished paper 
prepared for the Symposium on Psychological Research in Legal Setting, 
American Psychological Association (August 31,1970), Annot: In the 
course of the first phase of the experimental procedure, the author noted 
that "[mJost of our first ten juries were hung juries, because of the 
time constraint - four to five hours of deliberations constituted the 
maximum time available, and this time was fully utilized by the jurors. 1I 

Stalmaster, Irvin, WHAf PRICE JURY TRIALS?, pp. 116-128, Chicago: Callaghan 
and Company (1938), Annot: History and evolution of the jury system in 
the U.S.; discussion of less than unanimous verdicts and less than 12 
person juries. 

Tompkins, Dorothy C., COURT ORGANIZATION AND ADMINISTRATION - A BIBLIOGRAPHY, 
Berkeley: Institute of Governmental Studies, University of California 
(1973), Annot: Includes materials published between 1957 and 1973 con
cerning the organization of American courts and certain aspects of the 
administration of these courts. 

**** 
GOVERNMENT PUBLICATIONS 

Administrative Office of the U.S. Courts and the Federal Judicial Center, 
II An Interview with FJC Director Hoffman,1I THE THIRD BRANCH, Washington: 
The Administrative Office of the U.S. Courts and the FJC, Vol. 6, 
No. 12:1,4-5 (December 1974), Annot: Discussion of reduced jury size 
and nonunanimous verdicts. 

Administrative Office of the U.S. Courts, 1972 JUROR UTILIZATION IN UNITED 
STATES COURTS, Washington: Administrative Office of the U.S. Courts 
(1972), Annot: Costs of jury trials and analysis of juror usage, by 
district, for FY 1972. 

County of Los Angeles, LOS ANGELES COUNTY GRAND JURY, fINAL REPORT, 1973, p. 54, 
Los Angeles: County of Los Angeles, 1973 Grand Jury (1973), Annot: The 
text on p. 54 of the final report erroneously states that there were months 
in 1972 in Los Angeles Central District where "over 50%11 of felony matters 
tri ed by jury in Superi or Court resulted in IIhung juri es. II The correct 
figure is lI over 5%." 

A-2 



1 -, ~ 



• 
III 

• • 
• • •• 
• 

• 
•~ .. ' 

. , 

, ~ 

nil --
--

Crime and Delinquency in California, REFERENCE TABLES 1972, ADULT PROSECUTION, 
Sacramento: Bureau of Criminal Statistics (1973), Annot: Table cita
tjons and page numbers: 

Table 10: Felony Defendants Disposed of in California Superior Courts, 
1972, By County and Disposition, pp. 17-19; 

Table 29: Felony Defendants Disposed of in California Supei'ior Courts, 
1972, By County and Age, pp. 55-56; and 

Table 31: Felony Defendants Disposed of in California Superior Courts, 
1972, By County and Race, pp. 58-59 . 

Crime and Delinquency in California, REFERENCE TABLES 1971, FELONY DEFENDANTS 
DISPOSED OF IN CALIFORNIA COURTS, Sacramento: Bureau of Criminal 
Statistics (1972), Annot: Table citations and page numbers: 

Table 10: Felony Defendants Disposed of in California Superior Courts, 
1971, By County and Disposition, pp. 17-19; 

Table 22: Felony Defendants Disposed of in California Superior Courts, 
1971, By County and Race, pp. 37-38; and 

Table 24: Felony Defendants Disposed of in California Superior Courts, 
1971, By County and Age, pp. 40-41. 

Federal Judicial Center, GUIDELINES FOR IMPROVING JUROR UTILIZATION IN UNITED 
STATES DISTRICT COURTS, Washington: The Federal Judicial Center (1972), 
Annot: Discussion of system improvements for more efficient utilization 
of jurors . 

Federal Judicial Center, SEMINAR FOR SECRETARIES TO UNITED STATES DISTRICT 
COURT JUDGES -- THE LANGUAGE OF THE COURT, Washington: Federal Judicial 
Center (undated), Annot: Definitions of terms most commonly used in the 
U.S. District Court. 

Governor's Select Committee on Law Enforcement Problems, "CONTROLLING CRIME IN 
CALIFORNIA," REPORT OF THE GOVERNOR'S SELECT COMMITTEE ON LAW ENFORCEMENT 
PROBLEMS, p. 60, Sacramento: California Office of State Printing (August 
1973), Annot: Proposes nonunimous verdict rule and reduced jury size 
in apparent response to the magnitude of the hung jury problem. 

Intergovernmental Board on Electronic Data Processing, GUIDELINES ESTABLISHING 
REQUIREMENTS FOR SECURITY AND CONFIDENTIALITY OF INFOR~~TION SYSTEMS, 
Sacramento: State of California Docump.nts Section (1974), Annot: Pre
sents principles of privacy and confidentialHy, physical security, data 
security and controls. 

Judicial Council of California, ANNUAL REPORT OF THE ADMINISTRATIVE OFFICE OF 
THE CALIFORNIA COURTS, Sacramento: Judi~ial Council (1974), Annot: See 
p. 177, Table 25, California Superior Courts Number of Juries Sworn, 
FY 1971-72 and FY 1972-73. 
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Judicial Council of California, ANNUAL REPORT OF THE ADMINISTRATIVE OFFICE 
OF THE CALIFORNIA COURTS. Sacramento: Judicial Council (1973), Annot: 
See p. 261, Table 25, Number of Juries Sworn by FY 1970-71 and FY 1971-72. 

Judicial Council of California, ANNUAL REPORT OF THE ADMINISTRATIVE OFFICE 
OF THE CALIFORNIA COURTS, Sacramento: Judicial Council (1972), Annot: 
See p. 109, Table 25, Number of Juries Sworn by FY 1969-70 and FY 1970-71. 

National Advisory Commission on Criminal Justice Standards and Goals, REPORT 
ON COURTS, pp. 101-102, Washington: Government Printing Office (1973), 
Annot: Presents discussion on advisability of implementing the standard 
of six member juries in criminal cases. 

National Advisory Commission on Criminal Justice Standards and Goals, 
REPORT ON THE CRIMINAL JUSTICE SYSTEM, p. 114, Washington: Government 
Printing Office (1973), Annot: Data base security and privacy. 

National Institute of Law Enforcement and Criminal Justice, ANALYSIS OF PRE
TRIAL DELAY IN FELONY CASES -- A SUMMARY REPORT, U.S. Department of 
Justice, Law Enforcement Assistance Administration, Washington: Govern
ment Printing Office (1972), Annot: Discusses the need for structural 
reform of the criminal court system. 

National Institute of Law Enforcement and Criminal Justice, A GUIDE TO JUROR 
USAGE, Washington: Government Printing Office (1974), Annot: Based on 
a series of studies of courts of general jurisdiction, seven rules are 
presented for achieving high utilization of the prospective juror's 
time. Remedial suggestions include proposals to reduce jury costs and 
to strengthen juror morale and attitudes. 

Project SEARCH Committee on Security and Privacy, SECURITY AND PRIVACY CONSIDERA
TIONS IN CRIMINAL HISTORY INFORMATION SYSTEM, Technical Report No.2, 
Sacramento: California Crime Technological Research Foundation (1970), 
Annot: Criminal history security and privacy policies and procedures. 

Select Committee on Trial Court Delay, SELECT COMMITTEE ON TRIAL COURT DELAY, 
REPORT 3, pp. 13-15 and 20-22, San Francisco: Select Committee on Trial 
Court Delay (1972), Annot: Proposes changes in the law to alleviate the 
hung jury problem. 

Statisticai Reporting Service of the U.S. Department of Agriculture and 
the Department of Agriculture Graduate School, THE 1969-70 FEDERAL DISTRICT 
COURT TIME STUDY, Washington: Government Printing Office (1971), Annot: 
Time factors and weighted case load factors for criminal offenses pro
secuted in U.S. District Courts. 

U.S. Congress, House of Representatives, LAW ENFORCEMENT ASSISTANCE ADMENDMENTS, 
p. 22, 93d Congress, 1st Session; Washington: Government Printing Office 
(1973), Annot: Criminal history collection, storage, and dissemination, and 
security and privacy considerations. 
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U.S. Congress, Senate, HOW CAN THE ADMINISTRATION OF JUSTICE BE IMPROVED 
IN THE UNITED STATES?, pp. 25-26, 92d Congress, 1st Session, Doc. 
No. 92-10, Washington: Government Printing Office (1971), Annot: 
IIA Collection of Excerpts and Bibliography Relating to the High School 
Debate Topic, 1971-72, Pursuant to Public Law 88-246,11 compiled by the 
C~ngressional Research Service, Library of Congress. Charles W. Joiner 
dlscusses nonunanimous verdict ond juries of less than 12, as potential 
improvements in jury trial procedures . 

U.S. Department of Commerce, Social and Economic Statistics Administrution, 
Bureau of the Census, COUNTY AND CITY DATA BOOK, 1972, pp. 54 and 66, 
Washington: Government Printing Office (1973), Annat: Source of social 
and economic statistics relevant to the ten hung jury study counties. 

LEGAL PERIODICALS 

IIAfter the Verdict: May Counsel Interrogate Jurors?", 17 CATHOLIC UrnVERSITY 
LAW REVIEW 465-486 (1968), Annot: Examines propriety of past trial 
examination of jurors. Proposes that balance be struck between the 
policy consideration which favors insulation of the jury and that which 
urges discovery of facts tainting a jury verdict. 

IIAllen Charge: Dead Law a Long Time Dying, II 6 UNIVERSITY OF SAN FRANCISCO 
LAW REVIEW 326-342 (1972), Annot: Case comment: Discussion of the 
Allen charge to encourage its abandonment and to suggest alternative 
procedures whi ch do not contain the lIoffens i ve qual iti es II of Allen :i. 
U.S. [164 U.S. 492 (1896)J. 

Boehm, V. R., "Mr. Prejudice, Miss Sympathy, and the Authoritarion Per
sonality; on Application of Psychological Measuring Techniques to the 
Problem of Jury Bias,1I vJISCONSIN LAW REVIEW 734-750 (1968), Annot: 
Study on development of juror selection criteria during voir dire 
examination based on psychological concepts. Study IIseemsll to de
monstrate that certain measurable attitudinal predisDositions that 
have no obvious legal relevancy can in fact be used to predict how 
individuals will judge and interpret a criminal case. 

Broeder, Dale W., IIImpact of the Vincinage Requirement, an Empirical Look,1I 
45 NEBRASKA LAW REVIEW 99-118 (1966), Annot: Reports result of a 
study of 23 consecutively tried jury trials in a U.S. District Court 
in the Midwest. Experimental data were gathered about juror knowledge 
of local conditions, the parties, the witnesses, the lawyers, and the 
other jurors. Concluded that the im~ortance of jurors living in the 
neighborhood IIseems obvious." 

IIConstitutional Law - Jury Unanimity No Longer Required in Criminal Cases,1I 
51 NORTH CAROLINA LAW REVIEW 134-145 (1972), Annot: Case note on 
William v. Florida [399 U.S. 78 (1970)J, holding that the constitu
tional rlght to trial by jury does not include a requirement that the 
jury have 12 members. The U.S. Supreme Court specifically affirmed 
a 9-3 verdict in a 1970 State criminal case. References Kalven and 
Zeisel jury research on conviction/acquittal ratios. 
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IIConstitutionality of Exclu.)1ng Young People from Jury Service,1I 29 WASHINGTON 
AND LEE LAW REVIEW 131-142 (1972), Annot: Empirical comment on federal 
and state statutes which exclude persons under the age of 21 from jury 
service. While with the passage of the Twenty-Sixth Amendment it appears 
that the age for jury eligibility has been lowered to 18 in those states 
where the minimum age for jury service is defined by the voting age, some 
30 states still preclude a young defendant from having persons of his 
own age on the jury. 

Croake, T. F., "Memorandum on the Advisability and Constitutionality of Six 
Man Juries and 5/6 Verdicts in Civil Cases," 44 NEW YORK STATE BAR 
JOURNAL 385-389 (1972), Annot: Comment on six man jury proposal in 
civil cases. Examines constitutional authority in Williams v. Florida 
and presents cost data. Discussion focuses on civil juries,-a1though 
Williams was a criminal case. 

IIDeadlocked Juries - the 'Allen Charge' is Defused," 6 UNIVERSITY OF RICH
MOND LAW REVIEW 370-378 (1970), Annot: Case comment on use of the 
Allen charge. Argues that a failure by the courts to recognize that a 
hung jury is at least a temporary victory for the accused and a valid 
alternative to a verdict of guilty or not guilty, that the majority of 
the jurors are not necessarily correct, and that a unanimous verdict, 
in criminal cases, means exactly that. 

"Empirica1 Study of Six- and Twelve-Member Jury Decision-~laking Processes," 
6 UNIVERSITY OF MICHIGAN JOURNAL OF LAW REFORM, 712-734 (1973), Annot: 
Experimental research results comparing six member and 12 member juries, 
using student juries, showed no statistically significant differences. 
Methodology involved a number of interesting variables testing hypotheses 
constructed pursuant to Williams~. Florida. 

Emmet, R. P., "Need for a Scientific Study of the Jury's Deliberation Pro
cess,1I 35 ALABAMA LAWYER 97-103 (1974), Annot: Addresses whether 
sufficient information, facts, and knowledge have ever been scienti
fically and systematically gathered~ weighed, evaluated, and correlated 
c.oncerning the general deliberative processes used by jurors in reaching 
verdicts. Proposes direct study of jury deliberation process. 

Erlanger, Howard S., "Jury Resea¥'ch in America," 4 LAW AND SOCIETY REVIEW 
345-370 (1970), Annot: Review of the body of social science writings of 
the last 45 years on the jury, organized around two major themes, com
petence and representation, which are most often discussed in empirical 
literature. Conclusion presents IItentative proposa1s" for future jury 
research, including the criminal jury. Extensive bibliography and notes. 

Furco10, Foster, liThe Thirteenth Juror:/J., Critique on the Occasional De
I3rivation of the Impartial Jury," 3 PORTIA LAW JOURNAL 215-233 (1968), 
Annot: Discussion of impact of public opinion on the jury. Polemical. 
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Gibbons, D. J., "New Mini-Juries: Panacea or Pandora's Box?," 58 AMERICAN 
BAR ASSOCIATION JOURNAL 594-599 (1972), Annot: More than 40 U.S. 
District Courts now have adopted six member juries for some or all 
of their civil cases. These rules are invalid because Williams v. 
Florida on which they are based, did not alter the established con
stitutional right to a jury of 12. In any event, if a jury of fewer 
than 12 is constitutionally possible, U.S. District Courts have no 
power to bring about the change . 

Ginsburg, Ruth B., "Special Findings and Jury Unanimity in the Federal 
Courts, II 65 COLUMBIA LAW REVIEW 256-271 (1965), Annot: Useful di s
cuss ion of the boundaries between "evidentiary facts," "ultimate 
facts," and "legal questions" pursuant to construction of Rule 49 of 
the Federal Rules of Civil Procedure. 

Harley, Herbert, et~., "Juries and Jury Trials," 55 JUDICATURE 94-128 
(1971), Annot: Series of articles devoted to the jury system. 

IIJurors l Knov>lledge of the Law: Voir Dire on Jury Instructions," 7 IDAHO 
LAW REVIEW 257-265 (1970), Annot: Case note on the scope of voir dire 
examination on jury instructions, prompted by State v. Bitz [89 Idaho 
181 (1965)J, a case involving a burglary prosecution-:- --

Maxwell, R. F., "Case of the Rebellious Juror," 56 AMERICAN BAR ASSOCIATION 
JOURNAL 838-843 (1970), Annot: Voir dire examination of professor of 
political science at a community college, called as a juror in a 
California prosecution for inciting to riot, too broad. Petitioner 
refused to answer questions pertaining to whether he had ever belonged 
to "any activist group. II Petitioner thereupon excused and held in con
tempt. Reversed by U.S. Court of Appeals, Ninth Circuit. 

Moss 9 G. Bq II Twel ve Member Jury in Massachusetts - Can It Be Reduced?, II 56 
MASSACHUSETTS LAW QUARTERLY 65-77 (1971), Annot: Examines whether, con
stitutionally, the Massachusetts Legislature can reduce the size of a 
Superior Court Jury from the present 12 to some lesser number. 

Pabst, W. R., "What Do Six-Member Juries Really Save?," 57 JUDICATURE 6-11 
(1973), Annot: Addresses question of how much time, in expected voir 
dire time, judge time, and lawyer time, is saved. Answer: negligible 
amount. References Kalven and Zeisel research. 

Powell, Lewis F., Jr., "Jury Trial of Crimes," 23 WASHINGTON AND LEE LAW 
REVIEW, 1-11 (1966), Annot: Historical comment on practice of trial 
by jury. 

Rosenblatt, A. M. and Rosenblatt, J. C., "Six-Member Juries in Criminal Cases: 
Legal and Psychological Considerations," 47 ST. JOHN'S LAW REVIEW 
615-633 (1973), Annot: Studies in group psychodynamics tend to demon
strate that the traditional size jury affords, as its two chief features, 
a wider selection of intellectual resources, and a greater diffusion of 
responsibility. On the other hand, the six member jury affords a superior 
and more permanent consensus of opinion. 
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"Should Jury Verdicts be Unanimous in Criminal Cases?,11 47 OREGON LAW REVIEW 
417-429 (1968), Annot: Comment on Oregon nonunanimous verdict rule 
~egislated in 1934. "In Oregon it is easier to convict the guilty than 
ln almost any other state, but it is also easier to convict the innocent . 
The additional burden on the State in convincing 12 jurors instead of 
10 would seem a small price to pay for the greater certainty that 
results of unanimous verdicts." 

"Six-Member and Twelve-Member Juries: An Empirical Study of Trial Results," 
6 UNIVERSITY OF MICHIGAN JOURNAL OF LAW REFORM 671-711 (1973), Annot: 
Restricted to civil cases, but study design merits review. 

"Trial by Jury in Criminal Cases s " 69 COLUMBIA LAW REVIEW 419-471 (1969), 
Annot: Comment on constitutional case law and on analysis of the role 
of the jury in the modern American legal system. 

"Unanimous Jury Verdict: Its Valediction in Some Criminal Cases," 4 TEXAS TECH 
LAW REVIEW 185-201 (1972), Annot: Case Note on vJilliams v. Florida. 

Zeisel, H. "Waning of the American Jury," 58 AMERICAN BAR ASSOCIATION JOURNAL 
367-370 (1972), Annot: The U.S. Supreme Court used poor reasoning and 
misinterpreted available data to support its decision in Williams v. 
Florida.. However, number of hung juries may be reduced. However ,-on 
the average, not more than five percent of all trials end in hung juries. 
Five percent is a tolerable burden. Kalven and Zeisel used as empirical 
authority [Ka1ven and Zeisel, 2£. cit., p. 453J. 

**** 
MAGAZINE AND NEWSPAPER ARTICLES 

Feag1er, Dick, "How to Pick a Packed Jur'y," THE SUN (Cleveland), p. 9 
(November 12, 1974), Annot: Explains how Martin Herbst, President of 
Conceptual Dynamics Incorporated, assisted the defense in obtaining 
acquittals for the National Guardsrr.en prosecuted for the 1970 Kent 
State homicides. Herbst's techniques involved initial demographic 
analysis and specific voir dire questions pertaining to attitudes on 
Vietnam war and television viewing preferences. 

"Finding a Friendly Jury," NEWSWEEK, pp. 49-50 (August 26,1974)' Annot: 
Describes new developme~ts in jury selection methods involving utilization 
of sophisticated polling and statistical techniques. Tactic of "scienti
fic" jury selection first developed largely to protect political radicals 
during trials in potentially unfriendly communities. Process no longer 
confined to radical protesters. Refers to work of New York team of 
psychologist Richard Christie and sociologist Jay Schulman and New York 
market-research analyst Martin Herbst . 

Hacker, Andrew, "Who Killed Harry G1eason?," THE ATLANTIC, pp. 52-56 (December 
1974), Annot: Narrative by professional political scientist on personal 
experiences while serving as a juror in New York City murder trial. In
teresting commentary particularly with regard to p(c~osal permitting 
jurors to ask witnesses questions directly. 
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Kahn, James, IlSoc ial Scientist' Role in Selection of Juries Sparks Legal 
Debate," THE WALL STREET JOURNAL, Vol. XCI, No. 30 (August 12,1974), 
Annot: Describes application of theoretical and statistical techniques 
to the process of jury selection by defense lawyers. References the 
work of Long Island media expert Martin Herbst (Mitchell-Stans and 
Kent State acquittals) and the New York Christie-Schulman team 
(Harrisburg Seven hung jury and Camden and Gainesville acquittals 
of political activists). 
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APPENDIX 8 

JUDICIAL COUNCIL SUPERIOR COURT 

MONTHLY SUMMARY REPORT, FORM l-A 

THE JUDICIAL COUNCIL OF THE STATE OF CALIFORNIA 

.,/ thu rtport pert.flU to Jl brcnch (as ck/lrud by 
the RtIlUJaUOtu) ,we U.s name or loctsuon. 

SUMMARY FOR THE MONTH OF _____ .• ,g_ 
SUPERIOR COURT OF ________ _ 

Ii BRANCH ___________ _ 

I. CIVIL PROCeEDINGS 

r---~---+---+--+--+---~--

io) C""""oh 10- lo~_ olP"O'~ .. "Of'I 

(b, OII,~ClI .... ,UO',Of'dlrl)""." 

!el J",d;_"'lb),(I •• 1, 

111 5""''''01)",,0'9'''.'''' 

:01 Pr,gO' Ie ,~'~od~c' :" '11 "'''d.''l:e 
b),be'j, ),dn 

fb) FOIiD¥o'''Q ,n"odu~1 ~" ,:,1 

.... ,de~. b"bQth "d., 

0 .... , D ••• , 

4 .. * .... ~ ''':;!'~ 

"5 ., "" ~.rd,<" 

S N .... "'S" 

r-X_o(X __ ~X_(X_X~~_XX_~_'_XX~X_XX+-_~_X_xx_ 

i 

II. INSA.~ITY AND OTHER II~FIRMITIES III. JUVENILE 

'0 U"1;O"'.".o 

.t, C"I"'u'ed 

0# J .. ' ef, , .. ~,~ 

~ ... '" ,,!p'd ·t!i 

IV. CRIMINAL 

1 "' ...... b.. 1;'1 (f"I."d:).", 0<:, .. 1,,:1 

0 •• ' ••• 11 .... · 

:' CO"" ,(led olte' pleoal g ... i.~ 

3 Aft., T,I.I 

~CI: C~"? 01 plea ctd ''''''HI< 

1b} 0" "o"u"O'aF p"" ... J"O,,, "eo''''~ 

I~' Other d"POl,"O'" of! ... "or' at '~'<l' 

5 .:~.,.~ , ... :;.~ 

6 J., .... ~e.d.~I'* 
7 N.w'"ol, 

,",",,, 

'2 W,.ha ... • '-tIO"nll. 

J Ahe.Mor'''9 

'OMIIII· ... ,"n 

VI. HABEAS CORPUS 

3 "h., H .. fl". 

4 HI!'"1' '0':' ".!"' .. ; .. e" -"h";:'''_~'l 
P<"" ~'. 

I~ .:" _*'~-,'I'j 

t :... ~"'@'~'e~ 

V. APPEALS FROM LOWER COURTS 

xxx , .. 
I :" ,,",", Co, c, -"" 

'l He'')'" .... ,. '-;1 

.: Aio[,' ... ~, ~1 

';' I.,l.e"o t't- ~ ~ 

" ........ ~ ~(' 

i 

xxx 

*The REGULATIONS ON SUPERIOR COURT REPORTS TO THE JUDICIAL COUNCIL specify the 
following instructions on pages 8-9: ilReport on this line [line 6J the number 
of criminal jury trials which resulted in verdicts or in which the jury could 
not reach agreement. The entry on this line is in addition to any entry made 
on lines 3(a) [change of plea or dismissal after trial] or 3(c) [other disposi
tion after start of trialJ orline 5 [juries swornJ. Report no more than one 
IJury Verdict l for each jury sworn even though a single jury renders multiple 
verdicts. 1I 
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APPENDIX C 

BCS EXTENDED DATA INPUT 

FORMS JUS 700 AND JUS 8715 
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Sup. Ct. 

DATE 
~- ---- -------

REMARKS: 

PROCEEDING 

Chuge Filed 

First Ple:a 

Fin,1 Pie. 

Tri..l Commenced 

Verdict 

Insanity Dispo. 

Dismissed 

Other Dispo. 

Sentence .nd 
Terms of 
Probation 

eport of Criminal Proceeding 

APPENDIX C 

BCS EXTENDED DATA INPUT 

FORMS JUS 700 AND JUS 8715 

FORM JUS 700 

L."CT FIRST 

Yr. Birth ............. N:lme 

Information 

Guilry .. Chorged 

Not Guilty 

Guilty.s Ch2rgcd 

Not Guilty 

lury 

Guilty .s Charged 0 

Not Guilty ••.•••• 

Slne 2[ Commission 

Lack of Evidence 

I ntereIt of J usrice 

Calif. Reh.b. Cc:nter

Addict (lon W&I) 

CII # 
S.S. # 

DETAILS (GIVE DEG"EE WHI!:RE ApPLICABLE) 

Indictment App<:uance on C<rtification (859. P.C.) 
-------------- --

Guil ty of ................................................................... . 
_~olo.£o~_tcndcre _. _L Not Guilty by Rmon ~_In'.nity_ 

Guil ty of ........ __________ • ________ • __ • __ . ________ • __ • ____________ ••.• __ ~ •. 

Nolo Contendere 

CoUrt 

Inune 3t Commission 

Remanded to Lower Ct. 

Not Guilty by Reoson of Insanity 

Court-Submitted on Transcript 

Inunity Pic. Withdrawn 

991 P.C. --U --------

Other 

Certified to Juvenile Ct. Od,er Prosecution-Cose No. 

-I;';"de-;-~;;;'inJte Com;';i;'- -0 -S-tm HOlpit.1 os B. W. Issued 

os M.D.S.O. Presently Inune I Oth-er---

o Dedued. Misdemelnor per 17 P.C. 

Defense Ceunlel 

[Q] H. Ceunlel Present 
ITl Publl. Def.nder m

e.ur! A".,.tld (987A) 

3 PrlYitoly Rel.lned 
4 Propria Perun. 

Sentencing Judge 

.... 1. 

LEAVE BLANK 

-- -----,---1-
-- --, 

SUPERIOR COURT COUNTY OF _________________ _ 

Tt Jureau of Criminal Statistics, P. O. Box 13427, Sacramento, California 95813 JUS 700 'REV 2.731 
6 oSP 

f, .. "'I 
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FORM JUS 8715 

CALIFORNIA DEPARTMENT OF JUSTICE 

No. DISPOSITION OF ARREST AND COURT ACTION 

A. LAW ENFORCEMENT INFORMATION IDENTIFICATION NUMBERS 
ARRESTING AGENCY 

RELEASE DAT< ell#' 
BOOKING NO. I LOC. uo. I DR. LlC. NO. STATE 

REASON FOR RELEASE: 

1.8.9'(°0 2.8.91 (ll 0 '.s."") 0 FBI:: 
ARRESTEE'S NAME Iu.n. ,.IUT, MIDDLE I "T. Ir 8-4911(1) CHEeKD"t' AOMI" EVIC INSUfP' 0 

ASeEJIT EVIO IN5U". 0 AUUT[[ EXON 0 
SS# 

'OD~[5S CITY ! sEX 
COMPL RErusES TO PROS. 0 FUIIITHU IHYUT 0 
Rn TO D1H AGtHeY 0 ----. lOCAL:: IH 5UU41TTED ON FP CARDS) 

DESCENT I HAIR I EVE' I HEIGHTI WEiGHTI81RTHDATE AGE 
OTKER 0 - -:-

B. CO~IPLAINT INFORMATION 
VEH. LIC. NO. STAT[ R.D. I AKA/NICKNAME 

DISTRICT ATTORNEY CITY ATTORNEY 

BIRTHPLACE ICITY 6 STArr) PROIS. INV .. UNIT AD INVEST 

CHG. DATE --- AGENCy ____________ I JUV. DETAINED AT 

CON', #_-- DATE 
.-~ -----~--~ 

DIV, 6 DtTAIL ARRESTING J DATE' TIME ARRESTED ITl"E BKD 
D.A. IDEHT. :: C.II. IDENT • .t: __ . 

REJ iREF REASON CUSToDY YUO NoD REJ. REASON CUSTODY 

I I, NO CHt.CIt ONt yES 0 HOD 
LOCATlorl or ARREST Toul BAIL INC PA I. I 

2 .AIL 0 2 SAIL 0 

OIR 0 OIR 0 TYPE' CHARGE (S[C COOt. O[f" ) WARRANT No. 3. , .-
4. FUGITIVE 0 • FUGITIVE O. 

, I. 
TRUE NAME ClF DIHUI[HT FROM ABOyt) 

AtlDITIONAL CHARGES 
FILE :: I orF:: 

2. ,. ._ 4 i 
C. LOWER COURT INFORMATIO!'< DATE FILED DATE DISPOSED JUDICIAL OIST 

CHAFi.GES (SEC., CODE. DH.) DISPOSED OF BY OISPOSITION SECTION 6: CODE SENTE~CE 

NOLO . CUT 17 (I) CEII'T 1~~J' OTH roo" AT FILING fEL 101150 G/P COT JURY 
coNT <OQ DIS" JU • "'150 ,5> HTA SC 

AT OISPOSITlON JAIL FINe OTH. 

I 0 0 

2. D 0 ,. 0 D 

• 0 0 
RE~ARKS NOTE REASON IN SECTION E I J SUSTAINED 0 ~m~:E IW @[!!J '538.5 PC PROS. ATTORNEY #: 

~OTIDN'l DENIED 0 
DEFENSE ATTORNEY It I ATTORNEY Iiil [U) 

D. SUPERIOH COURT I!'iFOR'LATIO!'< DISTRiCT JUDGE FILE :: IDEF. :: 

CHARGES ,l,WENDMEHTS I 
ATTORNEY NUN.ER 

DEFENS' 
TYPE OF DEFENSE CONS. FILE::: 

(AT r.lLl~IHU't' rlllOCttDINC 1 PROSECUTING ATT§fEY 

(AT TJlIAL all' FINAL. 0151'0 • PROSECUTING DEFENSE J IElfiil CA IPPlI!ll 

DATE PROCEEDING - DETAILS I GIVE DEGREE WHERE APPLICABLE) 

ORIGINAL FILING: INFORMATION 0 CERTlrlCATI~N 0 INDICTMENT 0 

REOPEN OR RETRIAL AFTER 
CRC 0 MDSOO APPEAL 0 PROB 0 116B PC 0 8WO ~ISTRIAL 0 MOTION NEW TRIAL 0 HUNG JURY 0 

STATE HOSP 0 JUV. CRT. 0 LOWER CRT D 120'.03 PC 0 OTHER 0 

PRELIMINARY PROCEEDINGS 995 PC 0 153B.5 PC 0 SETTLEMENT CONF D PRETRIAL CONF 0 1'68 PC 0 

~ GUILTY AS CHARGED GUilTY OF NOT CiUILTY_l NOLO CONT J NG INSANE I OTHU 

FIRST PLEA D- . -_. • Mise 0 FEL·O 0 l 0 10 

1 FINAL PLEA O-~- - .. -.. '~~ • MISD. 0 FEL·O 0 1 01 0 1 17 PC 0 

FINDING OR VERDICT D- -. • MISC. D FEL. 0 0 01 1118 PC 0 

TYPE OF TRIAL JURY 0 COURT 0 CRT TRANS. 0 TRANS a TESTI~ONY 0 I JURY SWORN YES 0 NoD -
INSANITY DISPO. INsANE AT COMM. 0 sANE AT COMM 0 INSANITY PLEA W/DRAWN 0 PRESENTLY INSANE 0 

PROCEEDINGS SUSPENDED 120303 PC 0 MDSO 0 CRCO BWO SH·INSANE 0 OTHER 0 

DISMISSEt' (NOTE IN SEC. El 
INSUF. EVID. 0 INT. OF JUS 0 995 PC 0 lS'8.5 PC 0 DEF. DECEASED 0 REMAND, TO LOW~R COU~T 0 
CERT. JUV. CRT. 0 OTHER 0 OTHER PROS. 0 (Clost HO l 

SENTENCE DEATH 0 PRISON 0 CYA 0 JAIL 0 DAYS FINE OS .-1-.-
PRISON SUSP. 0 PROCEEDINGS SUSP. 0 JAIL susp 0 DAYS 17 PC 0 

PROBATION INFORMATION 
SUPERVISION FORMAL 0 SUMMARY WITH SUPV 0 SUMMARV WITIiOUT sUPV 0 

TERM MOS. AND DAYS JAIL FINES 

SUBSEQUENT PROB ACTION VioLATED 0 REVOKED 0 SENTENCE C~ANGED NO D_ YES n. 
E. REASON DISMISSAL LOWER COURT COUNT I D COUNT 2 0 COUNT 3D COUNT 40 

PER SUBSECTION 111 III PC SUPERIOR COURT COUNT 1 0 COUNT?' 0 COUNT' 0 COUNT 40 

F. SUBSEQUENT ACTIO:-I JUOGIUNT OR ORon SUPPLE .. EHTAL TO ANY DISPOSITION INrORWATloH PREVIOUSLY RtPORT(O 

DISMISSED 120'.' PC 0 1772 W a IC 0 RECORD SEALED 851.7 PC 0 781 W a IC 0 
DATE 

12D':"..0~_12D' . .,~C"f:J.,. __ .' OTHER 0 120'.45 PC 0 O~~E_~r:L 
~ .. --

TO, BUREAU OF IDENTIFICATION. P. O. BOX 13417. SACRAMENTO. CA 95813 
FULFILLS SECTION 11115 PC. 11116 PC. 11117 PC 

C-2 

REST TO CO. S. -
- BWO PROB. TERM Cl 

REMARKS 

R[collo SUl.ING-ATTACH cur COURT OROur 
·_~·_-~~--'-::·.::.::=_~_==_:____o_:;---;_=_= 

JUS 871!5 (3.72l 
111251·:152 11.73 210M QUAD <Dr OS!"' 
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DATA COLLECTION INSTRUMENT 

AND CODING INSTRUCTIONS (FINAL VERSION) 
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APPENDIX D 

DATA COLLECTION INSTRUMENT 

AND CODING INSTRUCTIONS (FINAL VERSION) 

HU~G JURY DATA COLLECTION INSTRUMENT 

SHEET 1 

Completed by ______________________________ Date ________________ __ 

Hung Jury ID# I Court #\L.. -1---I...---L.-ll Case # ~'_'----..L-I ..J.--'--L.I,~ 

DEFENDANTS 

First DF Name 

DF #1 ID# I I I 

DF #1 Aoe U Sex U Race U Occuoation 

OF #2 Aqe U Sex U Race U Occuoation 

DF #3 Age U Sex U Race U Occupation 

DF #4 Age Lu Sex U Race U Occupation 

DF #5 Age I~ 
DF #6 Age I~ 
DF #7 Age U 
DF #8 Aqe U 
DF #9 Age U 
DF #10 Age U 

Sex U Race LI Occupation I 
Sex U Race U Occupatio'1 I I 
Sex LI Race U Occupation ~I 
Sex U Race U Occupation U 
Sex U Race U Occupation I I 
Sex U Race U Occupation I I 

TOTAL NUMBER OF DEFENDANTS U (Use additional Sheet #1 for more than 10.) 

VICTms 

No. of Victims U DF P"imary Victim Relationship U 
Primary Victim Age W sexU Race U Occupation U 
Other Victims Same Categories as Primary Victim? (l=Yes, 

Aqe U Sex U Race U 
Within' 5 yrs. 

2=No) 

Occupation u 
Estimated $ Property Loss LI -L.--L---L----L __ L---L.---L--li Injury to Vi ctim U 

l=Yes, 2=No, 3=Death 
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HUNG JURY DATA COLLECTION INSTRUMENTS -- SHEET 2 

Hunq Jury I!J# I 
'---'---'--'---...J Case # 

CHARGES 

DF#W 

I Primary Charqe n at Arrest I I I It. ! Deg. UCode U Bcsi 

. Primary Charqe Muni. Ct. ,I I -L A I Deg. UCode U Bcsi 

~ Primary Charge Superior ct.1 It. 1 Deg. UCode U Bcsl 

If Convicted, Charges nll 
'" I Oeg. UCode U Bcsl 

I #21 A I Oeg. UCode U Bcsl 

I 
n31 & I I I Deg. UCode U Bcsl 

n41 ... I ~ Deg. UCode U Bcsl 

n51 4- I I Oeg. UCode U Bcsl 

Lesser Includeds? (l=Yes, 2=No) U 

OFnw 
- .. 

Primary Charge n at Arrest L I .A. I Oeg. UCode U Bcsl I 

Primary Charge Muni. Ct. ,I A I' I Oeg. UCode U Bcsll 

Primary Charge Superior ct.1 A. I Oeg. UCode U Bcsl - _. 
If Convi~ted, Charges nll A I Oeg. UCode U 8csl 

#21 A I· I Oeg. UCode U 8csl 

631 II 'I I Oeg. UCode U Bcsl 

IHJ I 

IHJ I 
J 

IHJ I 
IHJ I 
IHJ I 
IHJ I 
IHJ I 
IHJ I 

IHJ I 

IHJ I 
IHJ 

IHJ 

IHJ 

I I IHJ 

#41 It. I Deg. Ucode U BCSLuJ HJ 

151 .to I Oeg. Ucode U Bcsl I I IHJ 

, Lesser Incl udeds? (l=Yes, 2=No) U 

0-2 

Incts. 

Incts. 
Incts. I I 
)nCts. I 1 

Incts. I I 

Incts. I 
Incts. I 

Inets. I 

JnCts . 

Incts. 

Incts. 

I#Cts. 

Incts. 

Incts. 

Inets. I 

I#Cts. I 
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HUNG JURY DATA COLLECTION INSTRUMENT -- SHEET 3 

Hung Jury ID# 

TRIAL 

Superior Ct. Arraign Date I / 
Date Jury Impaneled Ii 

Hung Jury Date / / 
Written Instructions Given Jury (l=Yes, 2=No) 

Allen Instructions Given Jury (l=Yes, 2=No) 

Jury Request Further Assistance (# of times) 

u 
u 
LJ 

Case # 

Superior Ct. Trial Day 1 / ! 
Deliberation Day 1 ;f / 

Days of Jury Service 

Jury Sequestered (l =Yes, 2=~lo) U 

~ HUNG JURY VOTES • 

OF #1 I I Charge I A I Deg. U Code U BCSUHJWConvictl i.0-cquitL~~gtelJ ~~~~I I 
DF # U charge! I I I.. I Deg. U Code U BCS I I l ~JWConVi ct I I I AcqUitW ~gtu ~~~~ I I I 
OF #~ Charge I • IDeg. UCode U BCS~~JWConvictW AcqUitW ~gtLj ~~~~W 
OF #L-J Charge I I I A !Deg. Ucode LJ BCSUHJWCOnvictW AcqUitW ~gtu~~~~~ 
9F #W Charge L, A I Deg. LJ Code U BCS[ I I ~JWCOnvictW ACqUitW ~gtU ~~~~W 

NOTE: For more entries, use additional Sheet 3. 

Retrial Ending in Hung Jury, Ref HJ 10# (OF #) LL-L-' --'----l 

COMMENTS: 
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SHEET 1 

Precoding 

HUNG JURY ID# 

Alameda 
Contra Costa 
Fresno 
Kern 
Los Angeles 
Orange 

CODING INSTRUCTIONS 

Enter the 4 character number. The first character is an 
alpha designation of County: 

= A Sacramento = G 
= B San Bernardino = H 
= C San Diego = I 
= D San Francisco = J 
= E San ~,1ateo = K 
= F Santa Clara = L 

The last 3 charatters are numeric, sequential, and ide'ntify cases as they 
are recorded . 

Example, F074 is the 74th Hung Jury case recorded on the PMCC DCIs for 
Orange County. 

COURT # -- Enter 11111 for all counties, except for San Bernardino: San 
Bernardino Court = 1, Ontario - 2, and for Los Angeles, where 
there are 8 courts. 

Central = 1 Long Beach (South) = 5 
Pomona (East Dist.) = 2 Norwalk (SE) = 6 
Pasadena (NE Dist.) = 3 Torrance (SH) = 7 
Van Nuys (NH Dist.) = 4 Santa Monica (Hest) = 8 

Defendants 

CASE NUMBER -- Enter super'jor court case # for this trial. 

FIRST DF NAME -- Enter first cited defendant name (last, first, middle initial), 
startinq in LH box. 

Examp 1 e s : I W I I I LIB I U J R I LIE I E I 

~I D J 0 I N I E I B I A r RIB I A I R IA 

DEFENDANT #1 AGE -- Entet~ age at 1 ast bi rthday; SEX -- Enter 11111 for male, 
11211 for female; RACE -.:. indicate race of defendant by entering one of 
th~ following code numbers: 

American Indian = 1 
Mexican American = 2 
Black = 3 
Oriental = 4 
White = 5 
Other = 6 
Unknown = 7 
Mexican-Latin = 8 
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OCCUPATION -- Enter the code which best describes the principal defendant's 
occupation: 

o = Professional/Technical 
1 = Official/Manager 
2 = Clerical 
3 = Sales (Store clerks, etc.) 
4 = Operators and Craftsmen 
5 = Unskilled Labor 
6 = Service Worker 
7 = Never Employed 

8 = Student 
9 = Housewife 

10 = None, Unknown 

DEFENDANTS #2-n--CHARACTERISTICS -- Repeat above steps for multiple defendants. 

TOTAL NUMBER OF DEFENDANTS -- Enter dctual number. 

Victims 

NO. OF VICTIMS -- Enter actual number; enter "0" if property crime; "X" if 
victimless crime. 

DF PRIMARY VICTIM RELATIONSHIP -- Code: 

1 = Relative 
2 = Fr.i end 
3 = Casual Acquaintance 

4 = None 
5 = Police Officer 
6 = Business 

PRIMARY VICTIM AGE ~- Enter age at last birthday; SEX"RACE, OCCUPATION 
Use same coding as for defendants. 

OTHER VICTIMS SAME CHARACTERISTICS AS PRIMARY VICTIM? -- Enter l-Yes, 2=No, 
for age (within 5 years), sex, race, and occupation. 

ESTIMATED $ PROPERTY LOSS -- Enter $ 

INJURY TO VICTIM -- Enter l=Yes, 2=No, 3=Death. Leave blank for victimless crime. 

SHEET 2 . 

Enter Hung Jury ID# and Case # from Sheet 1. 

DEF i PRIMARY CHARGE AT ARREST -- Enter defendant no. and enter ~ppropriate 
PC or H&S citation. The (..4) marks start of the subsection no .. Examples: 
enter PC 288a 

I 21 81 8. al I and enter 

PC 487.2 I 41 81 7,. 21 I and enter 

H&S 11500 h 1 I 51 01 0& I . 
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CODE -- Indicate Penal Code citation by "1" Health and Safety Code citation 
by "2". ' 

BCS -- Enter BCS Code from Table 1 which corresponds to the PC or H&S Code. 

HJ -- Enter 2-digit Hung Jury Code from Table 2 whi~h corresponds to the 
offense described by the PC or H&S cited. 

CTS -- Enter number of counts charged. 

PRIMARY CHARGE MUNI. CT. -- Enter infonnation [as in "Arrest charge ll instructions]. 

PRIMARY CHARGE SUPERIOR CT. -- Enter information [as in "Arrest charge ll 

instructions].:' 

IF CONVICTED, CHARGES -- Enter information on any charges on which defendant 
was convicted [as in IIArrest charge" instructions]. 

LESSER INCLUDEDS? -- Enter l=Yes, 2=No 

Repeat for multiple defendants. 

SHEET 3 

Enter Hung Jury 10# and Case # from Sheets 1 and 2. 

TRIAL 

SUPERIOR COURT ARRAIGNMENT DATE) 
SUPERIOR COURT TRIAL DAY 1 ) 
DATE JURY IMPANELED ) Enter month, day, year 
DELIBERATION DAY 1 ) 
HUNG JURY DATE ) 

DAYS OF JURY SERVICE Enter number of days of actual jury service. 

WRITTEN INSTRUCTIONS GIVEN JURY? -- If the charge and instructions to the 
jury were given in written form, enter 11111 ; for no, enter "211. 

JURY SEQUESTERED? -- Yes=l, No=2 

ALLEN INSTRUCTIONS TO JURY? -- (ref. p. 319, Benchbook, and p. 3, HJ memo #29) 
Enter l=Yes, 2=No 

JURY REQUEST FURTHER ASSISTANCE? -- Enter the number of times the jury requested 
assistance after ~eginning deliberation. 
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HUNG JURY VOTES -- This section applies to each charge on which the jury hung, 
by defendant 

DE'# -- Enter defendant no. to correspond with number given that defendant on 
sheets 1 and 2. 

CHARGE -- Enter charge on which jury hung 

CODE -- Enter 11111 for Penal Code citation; 112" for Health and Safety code citation 

BCS -- Enter BCS Code from Table 1 which corresponds to the PC or H&S Code 

HJ -- Enter 2-digit Hung Jury Code from Table 2 which corresponds to the 
offense discribed by the PC or H&S cited. 

CONVICT -- ACQUIT -- Enter number of votes in each category 
NOTE: Vote splits are not always identified, but 'convict' count usuallY. 
comes first, so enter first number given as IIconvict-

VOTE 10 -- If 'convict' and 'acQuit' votes are identified clearly, enter 11111, 
enter 11211 if they are not. 

OUTCOME -- Subsequent disposition on the charge which hunq the jury. Enter 
the appropriate code: 

1 = Case dropped or dismissed by court 
2 = Case dropped on motion of D.A., or recommendation of O.A. 
3 = Case dropped (or dismissed) on motion of defense 
4 = Pled guilty to lesser or other 
5 = Pled guilty as charged 
6 = Retrial--Acquitted 
7 = Retrial--Convicted of Lesser 
8 = Retri a l--Convi cted Guil ty as Charged 
9 = Retrial--Hung Jury 

10 = Retrial--Pending 
11 = Information not available 
12 = Other--Mistrial 
13 = Other 

Repeat as necessary for additional charges/defendants. 

RETRIAL ENDING IN HUNG JURY, REF HJ 10# (OF #j -- Enter the HJ 10# for the 
subsequent hung jury and the defendant number to which the retrial applies. 
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APPENDIX E 

SECURITY AND PRIVACY PLAN 

The hung jury data base, as it was developed and implemented, involved 

the collection, storage, retrieval, processing, and reporting of information 

based upon hundreds of data elements about criminal defendants, judicial 

actions, arrests, charges, prosecutions, verdicts, and related matters. Given 

the scope of the data base, and particularly the intent to process the data by 

computer, special problems arose concerning the confidentiality of the data. 

Criminal offender record information was entered into the data base which 

under no circumstances has been or should ever be disseminated beyond the small 

group on the PMCC staff responsible for execution of the study. A lapse in the 

security and privacy of this information, as required by California law, might 

cause serious damage to private citizens or compromise the criminal justice 

agencies which supplied the data. 

For example, the security of the hung jury data base could have been seriously 

compromised (1) if unauthorized persons had gained access to offender-specific 

data, during either the data collection or data analysis phases of the study, 

(2) if authorized persons had made excerpts of criminal offender record informa

tion during either of the two phases for private motives or personal gain, or 

(3) if the contents of the data base or some portion of the contents had been 

made known to unauthorized persons or the public. In this context, security re

ferred lIto the protection of the data base itself against intended or accidential 

injury or intrusion."* 

*National Advisory Commission on Criminal Justice Standards and Goals,'REPORT ON 
THE CRIMINAL JUSTICE SYSTEM, p. 114, Washington: GPO (1973). 

E-l 





I 
I 
I 
I 
I 
I 
I 

• • •• -
• • r o • -

I - " 

• 
• • ' 
• • • 

Like security, the protection of individual privacy also was a critical 

consideration in the development and implementation of the data base. Insuring 

privacy resulted in part from making certain that the data in the data base 

were valid; that is to say, there were no data entries save those which were 

justified and evaluated in every detail. But the principal protection derived 

from complete assurances (1) that the data in the hung jury data base were not 

and neve y
, will be distributed to anyone outside the PMCC study staff and (2) 

that tht production of this report did not reflect data and information about 

either individual defendants or jurors. In this context, privacy referred to 

the protection of the interests of the people whose names appear for whatever 

reason in the contents of the data base. 

Accordingly, to insure the security and privacy of the data base, the PMCC 

study staff adopted the following procedures: 

1. Insofar as defendant names, identification numbers, and case 
numbers are required for purposes of capturing reliable data 
on the DCIs, no names, identification numbers, case numbers 
or other identification codes will be entered into the hung 
jury data base. 

2. Upon completion of the study, PMCC recommends that the DCIs 
be destroyed by the Office of Criminal Justice Planning. In 
the meantime, PMCC has made provision for the security of the 
DCIs in its own corporate offices. 

3. 

5 . 

The DCI data deck, the BCS output reports, and the Judicial 
Council tabulations will be rendered into sufficiently aggregate 
form, if required, to render impossible identification of any 
defendant or any identification number, case, or code which per
mits tracing of a defendant's name. 

It should be noted that the foregoing procedures will be im
plemented despite the fact that all of the data.r~corded o~ 
the DCIs, and received from the BCS and the Judlclal Councll, 
are matters of public record. 
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The above procedures are consistent with a California statute which is 

scheduled to take effect in 1978: PC 13202 [Providing Aggregated Criminal 

Offender Records for Study or Research]. Because of its applicability, the 

text of PC 13202 is recited in full: 

"Every public agency or research body immediately concerned 
with the prevention or control of crime, the quality of criminal 
justice, or the custody or correction of offenders shall be provided 
with such aggregated criminal offender record information as is re
quired for the performance of its duties, or the execution of re
search projects relating to the activities of criminal justice agencies 
or changes in legislative or executive policies, insofar as the techni
calor financial resources of statistical agencies permit, provided 
that all material identifying individuals has been removed, and pro
vided that such agency or body pays the cost of the processing of such 
data when necessary. "* 

This statute has served as the general security and privacy policy under which 

PMCC developed and implemented specific procedures. The procedures support the 

spirit as well as the letter of the law . 

*The PMCC study staff followed all applicable prov~sion~ ~f this statute in 
obtaining the Extended Data about Superior Court dlSposltlons from the BCS. 
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