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Foreword

I am pleased to introduce the Asset Forfeiture Law and Practice Manual, produced and
published by the dedicated staff of the Asset Forfeiture and Money Laundering Section,
Criminal Division. This is the third edition of our Manual and replaces the Asset Forfeiture
Manual, Volume I: Law and Practice (1993).

Like the earlier editions, this Manual contains a comprehensive discussion of all of the
major aspects of forfeiture law and practice with an emphasis on the Government’s
perspective. Many hours of research have produced this valuable up-to-date tool for

government attorneys and others involved in federal forfeiture efforts.

Forfeiture has achieved high priority as a law enforcement tool in the Government’s effort
to make criminal activity an unprofitable enterprise. The importance of the forfeiture
program in dramatically reducing the financial incentive for crime is substantial. By
presenting this Manual we hope to encourage the enthusiastic use of administrative, civil, and

criminal forfeiture as a law enforcement tool.

For a comprehensive collection of policies relating to the asset forfeiture program see the

Asset Forfeiture Policy Manual, also produced and published by this Section.

This Manual is not intended to create or confer any rights, privileges, or benefits for or on
any prospective or actual claimants, defendants, or petitioners. It is also not intended to have
the force of law or of a United States Department of Justice directive. See United States v.
Caceres, 440 U.S. 741 (1979).

Gerald E. McDowell, Chief
Asset Forfeiture and Money

Laundering Section
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Chapter 1

Civilly Forfeitable Property

I. Requirement of Statutory Authority

Property is forfeitable to the United States only if forfeiture is specifically authorized by a
federal statute.! It is, therefore, of utmost importance that law enforcement officials and
government attorneys assure themselves of express statutory authority before seizing or
proceeding against property for forfeiture.

Il. Substantive Statutes

This chapter will focus on the most commonly used civil forfeiture provisions, including
those found in the drug forfeiture statute, 21 U.S.C. § 881, the general forfeiture statute for
Title 18 offenses, 18 U.S.C. § 981, and applicable defenses to the provisions.” Section 981
governs forfeitures relating to money laundering, foreign drug crimes, bank fraud, and other
fraud offenses including health care fraud, counterfeiting and forgery, explosives offenses,
and car theft. In addition, this chapter will briefly address civil forfeiture under 18 U.S.C.

§ 1955, forfeiture based upon an illegal gambling business. Federal law already contains
more than 140 other civil forfeiture statutes covering a wide and diverse range of unlawful
conduct.

' See United States v. Charles D. Kaier Co., 61 F.2d 160, 162 (3d Cir. 1931) (power to condemn or to
declare a forfeiture must be found in the statutes). See also United States v. Farrell, 606 F.2d 1341, 1344
(D.C. Cir. 1979); Sell v. Parratt, 548 F.2d 753, 758 (8th Cir.), cert. denied, 434 U.S. 873 (1977); United States
v. Lane Motor Co., 199 F.2d 495, 497 (10th Cir. 1952), aff’d, 344 U.S. 630 (1953).

? In addition to statutory defenses contained within the statutes, petitioners may have a constitutional defense
under the Excessive Fines Clause of the Eighth Amendment. The Excessive Fines Clause is discussed in
chapter 12 of this manual.
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For a description of federal civil forfeiture statutes, government attorneys may consult
Compilation of Selected Federal Asset Forfeiture Statutes (revised September 1995), which
contains the most frequently used civil and criminal forfeiture statutes.

lll. Relation Back Doctrine

When evaluating potential forfeitability, seizing agencies and government attorneys
should also consider the effect of the relation back doctrine, under which forfeiture to the
Government is deemed to occur at the time of the commission of the act giving rise to the
forfeiture. The doctrine and its impact were articulated by the Supreme Court in United
States v. Stowell, 133 U.S. 1, 16-17 (1890), as follows:

By the settled doctrine of this court, whenever a statute enacts that upon the commission of a
certain act specific property used in or connected with that act shall be forfeited, the forfeiture
takes effect immediately upon the commission of the act; the right to the property then vests in
the United States, although their title is not perfected until judicial condemnation; the
forfeiture constitutes a statutory transfer of the right to the United States at the time the offense
is committed; and the condemnation, when obtained, relates back to that time, and avoids all
intermediate sales and alienations, even to purchasers in good faith.

The relation back doctrine is codified in 18 U.S.C. § 981(f) and 21 U.S.C. § 881(h).” These
statutes make the doctrine applicable to civil forfeitures under the Title 18 general forfeiture
statute and the federal drug laws, respectively. Note, however, that title does not vest
automatically upon commission of the unlawful act. In United States v. A Parcel of Land
Known as 92 Buena Vista, 507 U.S. 111 (1993), the Supreme Court held that the vesting of
title occurs only when the Government wins a judgment of forfeiture. Although the Court
divided on the precise rationale for that outcome, six Justices concluded that the relation back
provision of 21 U.S.C. § 881(h) operates like its predecessor common-law doctrine: the
Government must obtain a judicial decree of forfeiture which then operates to vest in the
government retroactive title as of the time the offense was committed.*

? Under Stowell, the relation back doctrine applies to forfeitures prior to the enactment of these two
provisions and also applies to forfeitures under other statutory provisions.

* United States v. A Parcel of Land Known as 92 Buena Vista, 507 U.S. at 126 (1993) (plurality opinion of
Stevens, J.); id. at 132 (Scalia, J. concurring in judgment). See United States v. Colonial Nat’l Bank, 74 F.3d
486, 487 (4th Cir. 1996); United States v. One Parcel of Land in Name of Mikell, 33 F.3d 11, 13 (5th Cir.
1994); Giuffre v. Bissell, 31 F.3d 1241, 1258 (3d Cir. 1994); United States v. Daccarett, 6 F.3d 37, 53-54
(2d Cir. 1993), cert. denied, 510 U.S. 1191 (1994); see also United States v. Moffitt, Zwerling & Kemler, P.C.,
83 F.3d 660, 670 (4th Cir. 1996) (same result under relation back provision of 21 U.S.C. § 853(c)). See
generally “Office of Legal Counsel Opinion,” Asset Forfeiture Policy Manual (1996), Appendix to Chapter 4,
atp. 1.
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IV. Forfeitable Property under 21 U.S.C. § 881

The following is a brief description of the types of property that are subject to forfeiture
under 21 U.S.C. § 881. It is intended to be illustrative, rather than exhaustive, and to
highlight some issues commonly raised by the statute and interpretative case law.

A. Contraband per se

Certain items forfeitable under 21 U.S.C. § 881 are considered contraband per se’ and
may be forfeited summarily without hearing or notice. These items include schedule I and 1T
controlled substances that are illegally possessed, transferred, sold, or offered for sale,® and
plants from which schedule I or II controlled substances can be derived if the plants are being
grown in violation of the drug laws, are growing wild, or if the owners or cultivators are
unknown.” Contraband per se now includes dangerous, toxic, or hazardous raw materials or
products, and their containers.® The Controlled Substances Act has established five
schedules of controlled substances. The schedules currently in force are codified in
21 C.F.R. § 1308 (implementing 21 U.S.C. § 812).

B. Non-schedule | and Il Controlled Substances

Some controlled substances are not considered contraband per se because it may be legal
to possess or produce them under certain circumstances. These controlled substances are not
summarily forfeitable, but may be administratively or judicially forfeited if they are
manufactured, distributed, dispensed, acquired, or possessed in violation of the federal drug
laws.’

* Contraband per se is property the possession or production of which, without more, constitutes a crime.
One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 699 (1965). See also Austin v. United States,
509 U.S. 602, 621 (1993) (noting that “forfeiture of contraband...removes dangerous or illegal items from
society”).

521 U.S.C. § 881(f).
721 U.S.C. § 881(g)(1).

¥21 U.S.C. § 881(f), as amended by Crime Control Act of 1990, Pub. L. 101-647, Title XX, § 2004,
104 Stat. 4855 (Nov. 29, 1990).

®21 U.S.C. § 881(a)(1), (a)(8). Section 881(a)(8) was added by the Comprehensive Crime Control Act of
1984, Pub. L. 98-473, 98 Stat. 1976 (Oct. 12, 1984), to allow the forfeiture of any controlled substance
possessed in violation of the Controlled Substances Act.

1—3
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C. Raw Materials, Products, and Equipment

Section 881(a)(2) of Title 21 authorizes the forfeiture of raw materials, products, and
equipment of any kind that are used or intended for use in unlawfully manufacturing,
compounding, processing, delivering, exporting, or importing controlled substances. For
example, data processing equipment used to detail growth characteristics of 30 marijuana
plants growing nearby has been held forfeitable under 18 U.S.C. § 881(a)(2)."® It should be
noted that drug paraphernalia, as defined in 21 U.S.C. § 857, is now forfeitable under
21 U.S.C. § 881(a)(10)."

D. Containers

Any property that is used or intended for use as a container for illegal drugs or for the raw
materials, products, and equipment involved in their processing and distribution, is subject to
civil forfeiture under 21 U.S.C. § 881(a)(3).

E. Conveyances

Section 881(a)(4) of Title 21 authorizes the confiscation and condemnation of
conveyances (including aircraft, vehicles, or vessels) that are used or intended for use in
either of two ways: (1) fo transport illegal drugs or raw materials, products, or equipment
involved in their processing or distribution; or (2) to facilitate in any manner the

transportation, sale, receipt, possession, or concealment of illegal drugs or the raw materials,
products, or equipment involved in their processing or distribution.'

' United States v. Real Property and Premises Known as 5528 Belle Pond Drive, 783 F. Supp. 253, 256-57
(E.D. Va. 1991), aff’d, 979 F.2d 849 (4th Cir. 1992) (computer is forfeitable because “storing marijuana-
growing data in a compter is use of the computer in manufacturing a controlled substance).

''21U.S.C. § 881(a)(10), as added by Crime Control Act of 1990, Pub. L. 101-647, Title XX, § 2007,
104 Stat. 4855 (Nov. 29, 1990). The presence of drug paraphernalia when other potentially forfeitable property
(particularly cash) is seized may assist the Government’s showing of probable cause to believe that the seized
property was involved in or derived from an illegal drug transaction. See, e.g., United States v. $93,685.61 in
U.S. Currency, 730 F.2d 571, 572 (9th Cir.) (circumstantial evidence, including presence of drug paraphernalia,
supports showing of probable cause under 21 U.S.C. § 881(a)(6)), cert. denied, 469 U.S. 831 (1984); United
States v. Twenty-Two Thousand, Two Hundred Eighty Seven Dollars ($22,287.00) United States Currency,
709 F.2d 442, 449 (6th Cir. 1983) (declaration of forfeiture of currency supported by scales, firearms, and
quantity of heroin found in search).

'> Conveyances used to transport contraband drugs may also be forfeited under 49 U.S.C. App. § 782 (now
49 U.S.C. § 80303). Furthermore, conveyances used to facilitate unlawful importation (including transporting)
may be forfeited under 19 U.S.C. § 1595a(a).
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1. Transporting Conveyances

By its plain language, 21 U.S.C. § 881(a)(4) allows the forfeiture of any conveyance used
to transport any controlled substance that has been unlawfully manufactured, distributed,
dispensed, or acquired. No exception of any kind is created in the statute based on the
amount of drugs involved or their intended use."” Forfeiture pursuant to 21 U.S.C.

§ 881(a)(4) is, therefore, not dependent on the quantity of drugs transported'* or on the fact
that the drugs are intended only for personal use and not commercial trafficking."

" “Given the sweeping statutory language, it is impossible to conclude that Congress was concerned only
with large scale trading in narcotics. ... The statute clearly requires forfeiture where any contraband article has
been physically within the vehicle.” United States v. One 1971 Porsche Coupe Automobile, 364 F. Supp. 745,
749 (E.D. Pa. 1973). See also United States v. 280,505 Dollars, 655 F. Supp. 1487, 1497 (S.D. Fla. 1986)
(marijuana residue found in trunk—even if arguably for personal use—supported forfeiture of vehicle); United
States v. One 1975 Mercury Monarch, Etc., 423 F. Supp. 1026, 1029 (S.D.N.Y. 1976) (automobile forfeitable
based on cocaine in personal possession of owner and trace amounts of marijuana found in trunk of vehicle);
United States v. One 1973 Dodge Van, etc., 416 F. Supp. 43, 46 (E.D. Mich. 1976) (personal possession in
vehicle establishes probable cause that vehicle was involved in violation of narcotics laws); United States v.
One 1971 Chevrolet Corvette, Etc., 393 F. Supp. 344, 346 (E.D. Penn. 1975) (possession of counterfeit
currency in vehicle adequate basis to establish probable cause).

' United States v. 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990) (small quantity of cocaine worth about
$75.00); United States v. One (1) 1982 28’ International Vessel, 741 F.2d 1319, 1322 (11th Cir. 1984) (“fact
that a sufficient quantity of marijuana was present to permit testing defeats” assertion that forfeiture was
improper); United States v. One 1976 Porsche 9118, 670 F.2d 810, 812 (9th Cir. 1979) (.226 grams of
marijuana sufficient to support forfeiture); United States v. One 1977 Chevrolet Pickup, 503 F. Supp. 1027,
1030 (D. Colo. 1980) (probable cause established by agent’s knowledge that one ounce of cocaine was
transported in vehicle); United States v. One 1975 Mercury Monarch, 423 F. Supp. 1026, 1029 (S.D.N.Y. 1976)
(cocaine in personal possession and trace amounts in trunk of car support forfeiture). See also United States v.
One 1957 Oldsmobile Automobile, 256 F.2d 931, 933 (5th Cir. 1958) (possession of small quantity of
marijuana by passenger under 49 U.S.C. § 782). But see United States v. One Gates Learjet Serial No. 28004,
861 F.2d 868, 871-72 (5th Cir. 1988) (trace of cocaine whose presence could only be detected by complicated
scientific procedures is insufficient to establish probable cause).

' United States v. Premises Known as 3639-2nd St., N.E., 869 F.2d 1093, 1096 (8th Cir. 1989) (no
requirement that situs available for ongoing drug business, only need to be available for one illegal transaction);
United States v. One Clipper Bow Ketch Nisku, 548 F.2d 8, 11-12 (1st Cir. 1977) (forfeiture statutes not limited
to commercial trafficking, personal use on vessel will suffice); United States v. One 1973 Dodge Van,

416 F. Supp. 43, 46-47 (E.D. Mich. 1976) (argument that small amount of marijuana in possession of passenger
was for personal use failed and vehicle forfeited). But see United States v. Real Property Located at 110
Collier Drive, 793 F. Supp. 1048, 1051 (N.D. Ala. 1992) (claimant spouse established innocent owner defense
to forfeiture of her automobile where only evidence supporting forfeiture was a marijuana seed or bud found on
the floorboard of her car, a vial containing white-powder residue in the glove compartment, and a set of scales
in the trunk—all purportedly left in the car by her husband).

1—5
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2. Facilitating Conveyances
a. Definition

Facilitation under 21 U.S.C. § 881(a)(4) can be simply defined as any use or intended use
of a conveyance that makes possession or trafficking in contraband substances less difficult
or laborious. '

b. Standard for Establishing Facilitation

Although the statute authorizes the forfeiture of conveyances that facilitate drug
possession or trafficking “in any manner,” courts have generally required the Government to
show something more than merely incidental contact between the property and the
underlying illegal activity. Some courts have ruled that there must be a “substantial
connection” between the conveyance and the unlawful conduct triggering the forfeiture.'’
Other courts have held the Government to the somewhat lower standard of simply

'® United States v. One 1977 Lincoln Mark V Coupe, 643 F.2d 154, 157 (3d Cir.) (forfeiture of automobile
used to facilitate sale of drugs proper), cert. denied, 454 U.S. 818 (1981); United States v. One 1987 Ford
F-350 4x4 Pickup, 739 F. Supp. 554, 557 (D. Kan. 1990) (forfeiture of truck used to travel to hotel to negotiate
marijuana sale proper); United States v. One 1982 Buick Regal, 670 F. Supp. 808, 811 (N.D. I11. 1987)
(forfeiture of vehicle proper where vehicle facilitated sale of controlled substance); United States v. One 1980
BMW 3201, 559 F. Supp. 382, 384 (E.D.N.Y. 1983) (forfeiture of vehicle used for surveillance proper). See
also United States v. Premises Known as R.R. No. 1, 14 F.3d 864, 869-72 (3d Cir. 1994) (question of fact
whether real property facilitated drug transaction); United States v. Rivera, 884 F.2d 544, 546 (11th Cir. 1989)
(forfeiture of quarter horses used as cover for drug trafficking activity proper), cert. denied, 494 U.S. 1018
(1990).

' See United States v. 1990 Toyota 4Runner, 9 F.3d 651, 654 (7th Cir. 1993) (forfeiture of vehicle used to
transport suspects to and from meeting where heroin scheme discussed proper); United States v. One 1984
Cadillac, 888 F.2d 1133, 1137 (6th Cir. 1989) (use of vehicle for transportation of owner to situs of illegal
narcotics transaction sufficient under “substantial connection” test); United States v. One 1976 Ford F-150
Pick-up VIN F14YUB03797, 769 F.2d 525, 527 (8th Cir. 1985) (observation of truck used on one occasion to
inspect marijuana was insufficient to warrant forfeiture); United States v. One 1979 Datsun 280 ZX, 720 F.2d
543, 544 (8th Cir. 1983) (per curiam) (forfeiture not warranted where woman lent her ex-husband car to drive
to sister state to show car to prospective buyer and husband was arrested for cocaine violation); United States v.
One 1979 Porsche Coupe, 709 F.2d 1424, 1426 (11th Cir. 1983) (sufficient nexus to justify forfeiture where
vehicle used to transport individuals several hundred miles to location of attempted drug transaction); United
States v. One 1987 Ford F-350 4x4 Pickup, 739 F. Supp. at 559. Cf. United States v. One 1972 Chevrolet
Corvette, 625 F.2d 1026, 1029 (1st Cir. 1980) (stating that the vehicle must be an “integral part” of and have an
“antecedent relationship” to the illicit transaction, but seeming to find no noticeable difference between the .
“substantial connection” and “sufficient nexus” standards).
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establishing a “sufficient nexus” between the property and the illicit act.'® Still other
decisions suggest that there is no material difference between the phrases “substantial
connection” and “nexus.”"”

Whatever judicial standard is applied, it is clear that the more remote the connection
between the conveyance and the illegal activity, the less likely it is that the property is subject
to forfeiture. Conversely, the closer the connection and the more necessary the conveyance is
to the unlawful possession or trafficking, the easier it will be for the Government to show
probable cause to forfeit the property. Whether a conveyance has “facilitated” a particular
illicit act depends ultimately, of course, on the facts and circumstances of the individual case.

c. Examples

The following are examples of uses or intended uses of conveyances that have been found
to facilitate the transportation, sale, receipt, possession, or concealment of illegal drugs:

'8 See United States v. One 1986 Ford Pickup, 56 F.3d 1181, 1187 (9th Cir. 1995) (truck seized based upon
information that vehicle was used to transport individuals to meeting to recoop drug proceeds); United States v.
Real Property and Residence, 921 F.2d 1551, 1556 (11th Cir. 1991) (forfeiture of real property warranted
where drug deal took place in driveway and owner insisted that transaction take place on property); United
States v. One 1984 Cadillac, 888 F.2d 1133, 1138 (6th Cir. 1989) (forfeiture of vehicle used to transport owner
to location of illicit transaction); United States v. 1964 Beechcraft Baron Aircraft, 691 F.2d 725, 727 (5th Cir.
1982) (per curiam) (forfeiture of airplane proper where used to transport raw material used to manufacture
methamphetamine even though plane never flew to actual laboratory), cert. denied, 461 U.S. 914 (1983);
United States v. One 1974 Cadillac Eldorado Sedan, 548 F.2d 421, 423 (2d Cir. 1977) (forfeiture of vehicle
proper when used to transport drug peddler to scene of drug sale); United States v. One 1979 Lincoln
Continental, 574 F. Supp. 156, 159 (N.D. Ohio 1983), aff’d w/o op., 754 F.2d 376 (6th Cir. 1984) (forfeiture of
automobile proper where owner drove drug dealer to Cleveland with $36,000 in cash for purpose of acquiring
more cash and completing drug deal). A good argument can be made for application of the lower standard of
“sufficient nexus” under 21 U.S.C. § 881(a)(4), based on the language of section 881(a) generally and the
legislative history. In 1978, Congress added subsection (a)(6) to the forfeiture statute and included therein “all
moneys, negotiable instruments, and securities used or intended to be used to facilitate any violation of this
subchapter.” The Joint Explanatory Statement on subsection (a)(6) states that Congress intended the
enumerated properties to be forfeitable “only if they had some substantial connection to, or were instrumental
in, the commission of the underlying criminal act which the statute seeks to prevent.” H.R. Rep. No. 95-1193,
95th Cong., 2d Sess. 9496 (1978) reprinted in 1978 U.S. Code Cong. & Ad. News 9522. No such specific
statement as to Congressional intent accompanied enactment of subsection (a)(4), and it seems apparent from
the fact that conveyances are forfeitable if they facilitate illegal conduct “in any manner” (language that is not
included in (a)(6)), that Congress meant subsection (a)(4) to be broader than subsection (2)(6) as to the range of
facilitating uses triggering forfeiture.

1% See United States v. One Parcel of Real Estate Commonly Known as 916 Douglas Ave., Elgin, IlL.,

903 F.2d 490, 493 (7th Cir. 1990) (forfeiture of residence proper where owner used home telephone to
negotiate price and quantity of cocaine transaction), cert. denied, 498 U.S. 1126 (1991).
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(1) serving as the place for the illegal transaction®;
(2) providing a means of surveillance or lookout®';
(3) running interference for fleeing wrongdoers™;
(4) providing cover for an illegal transaction;
(5) transporting the participants to the site of the illegal transaction®;
(6) transporting money for the transaction’’; and
(7) laying the groundwork for the unlawful activity.*
3. Statutory and Constitutional Defenses
Section 881(a)(4) of Title 21 contains three statutory exceptions to the forfeiture of

otherwise “guilty” conveyances. Common carriers are not subject to forfeiture unless it
appears that the owner or other person in charge consented to or knew of the underlying

% United States v. Certain Real Property Situated at Route 3, 568 F. Supp. 434, 435 (W.D. Ark. 1983).
*! United States v. One 1980 BMW 3201, 559 F. Supp. 382, 385 (E.D.N.Y. 1983).

2 United States v. One 1968 Ford LTD 4 Door, 425 F.2d 1084, 1085 (5th Cir. 1970) (car serving as an
“active aid” in violating the law).

B United States v. One 1977 Lincoln Mark V Coupe, 643 F.2d 154, 157 (3d Cir.) (raised hood on car
allowing participants in illegal transaction “to remain more or less free from obstruction or hindrance”), cert.
denied, 454 U.S. 818 (1981).

* Compare United States v. One 1977 Cadillac Coupe De Ville, 644 F.2d 500, 502-03 (5th Cir. 1981) and
United States v. One 1974 Cadillac Eldorado Sedan, 548 F.2d 421, 426 (2d Cir. 1977) with United States v.
Lane Motor Co., 344 U.S. 630, 631 (1953) (holding that a vehicle used by participants solely to commute to an
illegal business is not forfeitable under a statute not containing the “facilitation” language of 21 U.S.C.

§ 881(a)(4)).

 United States v. One 1979 Lincoln Continental, 574 F. Supp. 156, 159 (N.D. Ohio 1983), aff’d w/o op.,
754 F.2d 376 (6th Cir. 1984); see also United States v. One 1986 Ford Pickup, 56 F.3d 1181, 1187 (9th Cir.
1995) (vehicle used to transport the proceeds of earlier drug deal).

8 United States v. 1990 Toyota 4Runner, 9 F.3d 651, 652-54 (7th Cir. 1993) (vehicle used by suspect to
attend meeting at which he gave instructions for importing heroin); United States v. One 1979 Mercury Cougar
XR-7, 666 F.2d 228, 230 (5th Cir. 1982) (vehicle used to find airstrip, storage building, and motor home for
drug transaction).
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illegal activity.”” A conveyance is statutorily immune from forfeiture if the owner can show
that the unlawful act was committed by another person while the property was illegally in the
possession of someone other than the owner.”® Effective November 18, 1988, 21 U.S.C.

§ 881(a)(4) was amended to afford an affirmative statutory defense to forfeiture of
conveyances for owners who can establish that the unlawful act was committed without their
knowledge, consent, or willful blindness.”

In addition to those statutory defenses, claimants may attempt to assert defenses to
forfeiture based on the Constitution. In Austin v. United States, 509 U.S. 602 (1993), the
Supreme Court held that the Excessive Fines Clause of the Eighth Amendment limits the
extent to which the Government may obtain forfeitures under 21 U.S.C. § 881(a)(4) and
(a)(7). The Supreme Court did not set forth any particular test for “excessiveness” in Austin,
electing to leave that question to lower-court development in the first instance. In the wake
of Austin, the lower courts have adopted varying approaches to that question®® and, barring
further clarification from the Supreme Court, government attorneys should familiarize
themselves with the decisions of the circuit in which they practice.”’ However, government
attorneys, who practice in circuits which have not yet articulated a standard, should review
the “instrumentality” standard discussed in chapter 8. In addition, the application of the
Excessive Fines Clause of the Eighth Amendment to civil forfeiture is discussed in chapter
12 of this manual.”

721 U.S.C. § 881(a)(4)(A).

%21 U.S.C. § 881(a)(4)(B).

21 U.S.C. § 881(2)(4)(C). A fuller discussion of these exceptions and other defenses to forfeiture appears
in chapter 4, part IV.E.3.b, of this manual.

** Compare, e.g., United States v. Milbrand, 58 F.3d 841, 844-848 (2d Cir. 1995) (collecting authorities and
adopting multi-factor test that emphasizes the harshness of forfeiture in relation to the culpability of the owner),
cert. denied, ___U.S. ___, 116 S. Ct. 1284 (1996), with United States v. Chandler, 36 F.3d 358, 363-66
(4th Cir. 1994) (adopting “instrumentality” test that emphasizes the property’s role in the commission of the
offense), cert. denied, 514 U.S. 1082 (1995).

3 See, e.g., United States v. $405,089.23, 33 F.3d 1210, reh’g denied, 56 F.3d 41 (9th Cir. 1995). An
attempt by some courts to derive from Austin a claim that civil forfeitures may also be subject to challenge
under the Double Jeopardy Clause of the Fifth Amendment, was rejected by the Supreme Court in United States
v. Ursery, 518 U.S. 267 (1996).

32 Government attorneys should also note that the Excessive Fines outline is available on the Asset Forfeiture
Bulletin Board.
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4. Expedited Forfeiture Procedures

Sections 6079 and 6080 of the Anti-Drug Abuse Act of 1988, Pub. L. 100-690, were
enacted to provide expedited forfeiture procedures for certain classes of seized property,

primarily conveyances. Regulations implementing these statutes are found in 21 C.F.R.
§§ 1316.90-1316.99.

Section 6079 requires the issuance of regulations regarding expedited administrative
procedures for certain kinds of property seized for forfeiture for violations involving
“personal use quantities” of a controlled substance.” The statute applies to conveyances
subject to forfeiture under 21 U.S.C. § 881(a)(4), 19 U.S.C. § 1595a(a), and 49 U.S.C.
App. § 782 (now 49 U.S.C. § 80303), and to property subject to forfeiture under 21 U.S.C.
§ 881(a)(6) (primarily proceeds) and (a)(7) (real property). In practice, however, the statute
applies almost exclusively to conveyances because civil forfeiture actions typically are not
taken against “proceeds” or real property involved in “personal use quantities” offenses
where there is no other evidence of drug distribution, manufacture, or the like. The

regulations governing such expedited administrative procedures are set forth at 21 C.F.R.
§§ 1316.92-1316.94.

Section 6080 (originally codified as 21 U.S.C. § 881-1 and recodified as 21 U.S.C.
§ 888 as part of the Crime Control Act of 1990)** provides for expedited forfeiture
procedures in judicial forfeiture actions against conveyances seized for any drug-related
offense.”® Unlike section 6079, section 6080 and its implementing regulations (21 C.F.R.
§§ 1316.95-1316.98) apply only to conveyances and judicial forfeiture actions. However,
they apply to seizures of conveyances for any offense involving drugs, regardless of quantity.

A most important aspect of the statute and regulations is the requirement that forfeiture
complaints against conveyances seized for any drug-related offenses must be filed not later
than 60 days after a claim and a cost bond are filed, unless the court extends the period for
filing for good cause shown or on the agreement of the parties; otherwise the forfeiture will

** Anti-Drug Abuse Act of 1988, Pub. L. 100-690, Title VI, § 6079, 102 Stat. 4235 (Nov. 18, 1988). The
term “personal use quantities” is defined in the implementing regulations at 21 C.F.R. § 1316.91(j).

* Crime Control Act of 1990, Pub. L. 101-647, Title X, § 1002(h)(1), 104 Stat. 4828 (Nov. 29, 1990).

** Anti-Drug Abuse Act of 1988, Pub. L. 100-690, Title VI, § 6080, 102 Stat. 4326 (Nov. 18, 1988).
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be barred.”® It is likely that 21 U.S.C. § 888 applies to money laundering forfeitures
predicated on a drug offense, as well as to forfeitures under the drug statutes themselves.*’

F. Books, Records, and Research

Books, records, and research that are used or intended for use in violation of federal drug
laws are also forfeitable under 21 U.S.C. § 881(a)(5).*® An analogous state statute has been
held to authorize the confiscation and condemnation of such items as personal records of
drug transactions, notes on methods of production and distribution, and memoranda of
research, but not books of general literature and distribution.*

G. Exchange Money, Traceable Proceeds, and Facilitating Money
1. Section 881(a)(6) Property and Methods of Proof
Section 881(a)(6) of Title 21 also authorizes the forfeiture of monies furnished in

exchange for illegal drugs, proceeds traceable to such exchanges, and monies used to
facilitate illegal drug transactions.” Property subject to forfeiture under this subsection may

%21 U.S.C. § 888(c); 21 C.F.R. § 1316.97.

*7 Courts have very strictly interpreted these statutes and regulations against the Government. See United
States v. Indoor Cultivation Equipment, 55 F.3d 1311, 1317 (7th Cir. 1995) (section 881(a)(6) case: “The
statute leaves no room for district court discretion. Once the 60-day period expires without any action by the
[Glovernment, the only authority the district court retains over the conveyance is to order its return and prevent
any forfeiture from taking place.”); United States v. 1966 Ford Mustang (Shell Only), 945 F. Supp. 149
(S.D. Ohio 1996) (seizure of car without engine is not conveyance within 60-day rule); United States v. 1992
Team Warlock 28' World Twin Hull Speedboat, 875 F. Supp. 652 (D. Ariz. 1994) (speedboat seized as proceeds
of drug offense was not conveyance); United States v. One White 1987 Tempest Sport Boat Named “El
Matador,” 726 F. Supp. 7, 8-9 (D. Mass. 1989) (the Government improperly filed a motion to extend the
60-day filing deadline under section 888(c) one day after the complaint should have been filed); Braniz v.
United States, 724 F. Supp. 767, 769-70 (S.D. Cal. 1989) (21-day delay in sending notice of seizure pursuant to
section 888(b) unjustified; agency should have sent notice within one week of seizure); Dwyer v. United States,
716 F. Supp. 1337, 1340-41 (S.D. Cal. 1989) (62-day delay in sending notice of seizure unjustified). Expedited
forfeiture procedure notice provisions are set forth at 21 C.F.R. § 1316.99. See Memorandum, entitled “Effect
of Delay in Notice Required by the Anti-Drug Abuse Act of 1988,” Directive 91-3, issued by the Office of the
Deputy Attorney General on March 20, 1991 [Asset Forfeiture Policy Manual (1996), Chap. 1, Sec. II,
atp. 1 —13].

% Included as forfeitable under this subsection are formulas, microfilm, tapes, and data.
* Kane v. McDaniel, 407 F. Supp. 1239, 1243 (W.D. Ky. 1975).
%0 See discussion of property forfeitable under 18 U.S.C. § 981(a)(1)(A) in part V.A of this chapter, infra.

Government attorneys should alert to opportunities to plead forfeiture under this statute as an alternative to a
forfeiture under 21 U.S.C. § 881(a)(6).
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also be forfeitable under other federal forfeiture statutes. For example, drug proceeds
involved in money laundering violations under 18 U.S.C. §§ 1956 and 1957 are subject to
civil forfeiture under 18 U.S.C. § 981(a)(1)(A). Moreover, the transportation, transmission,
or transfer even of “clean” funds into or out of the United States with the intent of promoting
the carrying on of a drug offense would violate 18 U.S.C. § 1956(a)(2)(A), so the funds
would also be subject to forfeiture under 18 U.S.C. § 981(a)(1)(A). Similarly, the
transportation, mailing, or shipment of currency or certain monetary instruments of a value in
excess of $10,000 without the filing of a truthful and complete CMIR report with the U.S.
Customs Service would violate the reporting requirements of 31 U.S.C. § 5316 and 31 C.F.R.
§ 103.23, regardless of whether the currency or monetary instruments are “clean” or “dirty,”
and, therefore, would give rise to forfeiture of the currency or monetary instruments, or
property traceable thereto, under 31 U.S.C. § 5317(c) and 31 C.F.R. § 103.48. Finally,
transactions with a broad class of “financial institutions,” as defined in 31 C.F.R. § 103.11(),
involving currency in excess of $10,000 that are conducted in violation of, or to evade, the
CTR reporting requirements of 31 U.S.C. §§ 5313 and 5324, as implemented by 31 C.F.R.
§§ 103.11(p), 103.22, and 103.53, give rise to forfeiture of the currency, any fees or
commissions earned as a result of the CTR offense, any facilitating property, or any property
traceable to these categories under 18 U.S.C. § 981(a)(1)(A), regardless of whether the
currency involved in the transaction(s) was “clean” or “dirty.”

Note that the section applies only to currency and other monetary instruments with
respect to facilitating property. Unlike the criminal forfeiture counterpart, section 853(a)(2),
this section does not authorize the forfeiture of all facilitating personal property.*'

According to Congress’ Joint Explanatory Statement on subsection (a)(6), “it is the intent
of these provisions that property would be forfeited only if there is a substantial connection
between the property and the underlying criminal activity which the statute seeks to
prevent.”*

a. Exchange Money
The first forfeitable property described in 21 U.S.C. § 881(a)(6) is money, negotiable

instruments, securities, and “other things of value” furnished or intended to be furnished in
exchange for illegal controlled substances.

“! Section 853(a)(2) is discussed in chapter 5, part VI.C, of this manual.

“H.R. Rep. No. 95-1193, 95th Cong., 2d Sess. 9496 (1978) reprinted in 1978 U.S. Code Cong. & Admin.
News 9522 (emphasis added). See also United States v. One Gates Learjet Serial No. 28004, 861 F.2d 868,
872 (5th Cir. 1988); United States v. $38,600.00 in U.S. Currency, 784 F.2d 694, 697 (5th Cir. 1986); United
States v. Three Hundred Sixty Four Thousand Nine Hundred Sixty Dollars, 661 F.2d 319, 323 (5th Cir. 1981).
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Probable cause to believe that such property was substantially connected with an unlawful
drug exchange may be established by either direct or circumstantial evidence. For example,
bundles of cash actually shown to a drug seller as proof of the ability to pay are obviously
forfeitable for their intended use in the anticipated transaction.” Even without such direct
evidence, however, cash has consistently been found forfeitable as exchange money when it
1s discovered in large amounts along with other indicia of related illegal activity, such as
drugs or drug paraphernalia.*

b. Traceable Proceeds
(1) Proceeds

Section 881(a)(6) also authorizes the forfeiture of all proceeds traceable to an illegal drug
exchange. The term “proceeds” is not specifically defined in the statute and, therefore,
should be given its ordinary and common meaning, keeping in mind that the purpose of
21 U.S.C. § 881(a)(6) is to deprive wrongdoers and those with knowledge of wrongdoing of
all amounts and profits realized from illegal drug transactions, in whatever form those
amounts and profits are subsequently manifested.*

* United States v. Eighty-Eight Thousand Five Hundred Dollars in U.S. Currency, 671 F.2d 293, 296
(8th Cir. 1982).

“ United States v. Ninety One Thousand Nine Hundred Sixty Dollars ($91,960.00), 897 F.2d 1457, 1462
(8th Cir. 1990); United States v. $38,600.00 in United States Currency, 784 F.2d at 698; United States v.
893,685.61 in U.S. Currency, 730 F.2d 571, 572 (9th Cir.), cert. denied, 469 U.S. 831 (1984); United States v.
Twenty-Two Thousand, Two Hundred Eighty Seven Dollars (322,287.00) United States Currency, 709 F.2d
442, 449 (6th Cir. 1983); United States v. 32,500 in United States Currency, 689 F.2d 10, 16 (2d Cir. 1982),
cert. denied, 465 U.S. 1099 (1984). Cf. United States v. $31,990 in United States Currency, 982 F.2d 851,
984-56 (2d Cir. 1993) (large amounts of cash found bound with rubber bands in trunk of gypsy cab was
insufficient to establish forfeiture, even when coupled with cab driver’s false statements and his possession of
one half-gram of cocaine); United States v. Wright, 610 F.2d 930, 946 (D.C. Cir. 1979) (holding that a
relatively small amount of cash found in a room with drugs and drug paraphernalia was not shown to have been
“colored” by the illegal activity and, therefore, must be returned pursuant to Fed. R. Crim. P. 41(e)).

* United States v. McHan, 101 F.3d 1027 (4th Cir. 1996) (drug dealer required to forfeit gross proceeds, not
net profits). According to the legislative history of this subsection, proceeds are forfeitable even if they have
been “commingled with other assets, involved in intervening legitimate transactions, or otherwise changed in
form.” H.R. Rep. No. 95-1193, 95th Cong., 2d Sess. 9496 (1978) reprinted in 1978 U.S. Code Cong. &
Admin. News 9522. It should also be noted that the proceeds of drug felonies are criminally forfeitable under
21 U.S.C. § 853(a)(2).

1—13



Asset Forfeiture Law and Practice Manual June 1998

Aside from its more obvious applications, the “proceeds” subsection may be used to
forfeit real property purchased with drug money* or, in certain circumstances, to forfeit fees
and other property transferred to attorneys for legal services.”” However, before initiating
any action aimed at the forfeiture of attorney fees, the government attorney must obtain prior
approval from the Assistant Attorney General of the Criminal Division.*® Likewise, no
formal, informal, written, or oral agreements may be made to exempt from forfeiture an asset
transferred as attorney fees without prior authorization from the Assistant Attorney General.
Requests for approval of forfeiture actions or exemption agreements relating to attorney fees
must be submitted in writing to the Asset Forfeiture and Money Laundering Section.
Following a review, the Asset Forfeiture and Money Laundering Section forwards the request
and its recommendation to the Assistant Attorney General for decision.

(2) Requirement of Tracing

All civil forfeiture statutes presently in effect are in rem statutes in which the property
itself, not the owner of the property, is accused of wrongdoing. For that reason, only
property that was actually used to commit, or was derived from, an offense, or property
traceable to it, is subject to forfeiture.

Criminal forfeitures are imposed in personam; there is no requirement that the court have
jurisdiction or control over the property to be forfeited. Hence, the court may enter an order
forfeiting the amount of proceeds acquired by the defendant by either: (1) entering a “money
judgment” of forfeiture equal to the amount of the proceeds—a judgment which may then be
enforced the same as any other money judgment; or (2) order the forfeiture of “substitute
assets” of the defendant equal in value to these proceeds when the statutory preconditions to
such forfeitures*’ are satisfied. There can be no forfeiture of substitute assets in a civil in rem

“ United States v. Parcels of Land (Laliberte), 903 F.2d 36, 48 (1st Cir.), cert. denied, 498 U.S. 916 (1990);
United States v. Premises Known as 8584 Old Brownsville Road, 736 F.2d 1129, 1130 (6th Cir. 1984); In re
Application of Kingsley, 614 F. Supp. 219, 222 n.2 (D. Mass. 1985), appeal dismissed, 802 F.2d 571 (1st Cir.
1986).

“7 Under the relation back doctrine (discussed in part III of this chapter) and 21 U.S.C. § 881(h), the right
and title to forfeitable property, including proceeds traceable to illegal drug exchanges, vests in the United
States at the moment the unlawful activity occurs. Therefore, the subsequent transfer of section 881(a)(6)
proceeds, even in payment of legitimate legal fees, is invalid once the Government obtains a judgment of
forfeiture, unless the transferee has a statutory defense to the forfeiture. United States v. Moffitt, Zwerling &
Kemler P.C., 83 F.3d 660, 666-70 (4th Cir. 1996) (United States may rely on the relation back doctrine of
21 U.S.C. § 853(c) to sue non-innocent defense attorneys, who received and dissipated drug proceeds, for state
law conversion).

® See United States Attorneys’ Manual §§ 9-119.200 to 9-119.203.

 See, e.g., 19 U.S.C. § 1963(m); 21 U.S.C. § 853(p).
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case, because the legal fiction that the property itself is on trial does not permit the forfeiture
of “innocent” property when the “guilty” property is unavailable. Thus, civil forfeiture cases
frequently involve issues of tracing.

Tracing issues are particularly common in 21 U.S.C. § 881(a)(6) cases, or any other cases
where “proceeds” of a crime are subject to forfeiture. That is, the proceeds are typically
funds that can be quite readily exchanged for something else of value or commingled with
other funds in a bank account. Government attorneys are advised to become familiar with the
discussion of the manner in which funds can be traced through bank accounts in the forfeiture
context in United States v. Banco Cafetero Panama, 797 F.2d 1154, 1158-62 (2d Cir. 1986)
(drug case),” and United States v. $448,342.85, 969 F.2d 474 (7th Cir. 1992) (18 U.S.C.

§ 981 case discussing application of Banco Cafetero to money laundering).”'

One currently unresolved issue is whether the tracing requirement in “proceeds” cases is
part of the Government’s burden of establishing probable cause for the forfeiture, or part of
the claimant’s burden in establishing a “legitimate source” defense. The weight of authority
appears to be that once the Government establishes probable cause for the forfeiture by
showing that tainted funds were deposited into a bank account, it is up to the claimant to
prove by a preponderance of the evidence that all or part of the subject property was derived
from legitimate funds.”” Nevertheless, it is not uncommon for a claimant to suggest, at the
time of trial, that the Government cannot sustain its probable cause burden in the face of
evidence that legitimate funds were deposited into a bank account, unless the Government
can demonstrate, through a tracing analysis, reason to believe that the subject funds are
traceable to the underlying criminal offense.”

Government attorneys are thus cautioned to be prepared to trace the subject funds to the
underlying offense as part of the Government’s probable cause evidence at trial if it is likely

% See United States v. Daccarett, 6 F.3d 37, 55-56 (2d Cir. 1993), cert. denied, 510 U.S. 1191 (1994).

*' In 1992, Congress relaxed the tracing requirement somewhat by enacting a new statute, 18 U.S.C. § 984,
that is applicable to money laundering forfeitures under 18 U.S.C. § 981.

%2 See United States v. $448,342.85, 969 F.2d 474 (7th Cir. 1992) (where there is probable cause to believe
that the dirty money previously deposited into an account exceeds the balance of the account at the time of
seizure, the claimant has the burden of identifying the sums not subject to forfeiture); United States v. One
1980 Rolls Royce, 905 F.2d 89 (5th Cir. 1990) (claimant could avoid forfeiture to the extent that he could prove
what portions of the property were purchased with legitimate funds).

% See United States v. All Monies in Account No. 90-3617-3, 754 F. Supp. 1467 (D. Haw. 1991)
(Government concedes, on motion for summary judgment, that it can trace only part of funds in bank
account to underlying offense, but establishes probable cause to believe that the balance in the account is
forfeitable as facilitating property).
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that the claimant will attempt to offer evidence that the subject property is derived from a
legitimate source.™

c. Facilitating Money

Section 881(a)(6) also authorizes the forfeiture of money, negotiable instruments, and
securities used or intended to be used to facilitate a violation of federal drug laws. In contrast
to the first provision of section 881(a)(6), this provision refers to any violations of the drug
statutes, not just exchanges, but does not include “other things of value” in its description of
property that is forfeitable for facilitating those violations. Moreover, the types of facilitating
uses subjecting monies to forfeiture under section 881(a)(6) may be seen as more limited than
those triggering the forfeiture of conveyances under section 881(a)(4), which specifically
refers to uses that facilitate drug possession and trafficking “in any manner.””

In order to forfeit monies used to facilitate violations of the drug laws, the Government
must show that the monies had “some substantial connection to, or were instrumental in, the
underlying criminal activity.”*® Examples of such property would include money paid for
the operating expenses of the drug network or processing facilities, payments to couriers, and
bribes to ensure noninterference by law enforcement or other public officials.

2. Statutory and Constitutional Defenses

Section 881(a)(6) contains a specific “innocent owner” defense for all legal and equitable
owners of an interest in the exchange monies, traceable proceeds, or facilitating monies
sought to be forfeited if they can prove by a preponderance of the evidence that they did not
know of or consent to the underlying illegal conduct.”” Forfeitures under section 881(a)(6),
especially if they involve “proceeds” rather than “facilitating money,” are less likely to face
challenges under the Excessive Fines Clause of the Eighth Amendment than are forfeitures
under section 881(a)(4) and (a)(7). That is, courts have generally agreed with the proposition

**In 1992, Congress relaxed the tracing requirement in civil money laundering cases by enacting section
984.

%5 See United States v. 1964 Beechcraft Baron Aircraft, 691 F.2d 725, 727 (5th Cir. 1982) (per curiam), cert.
denied, 461 U.S. 914 (1983). See also note 18, supra.

% Joint Explanatory Statement, H.R. Rep. No. 95-1193, 95th Cong., 2d Sess. 9496 (1978) reprinted in 1978
U.S. Code Cong. & Admin. News 9522,

%7 A fuller discussion of this defense to forfeiture appears in chapter 4, part VI.C.3.c.(2), of this manual. .
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that a forfeiture of proceeds exacts no “price” from the owner in terms of property lawfully
derived from honest labor.*®

H. Facilitating Real Property
1. Definition and Examples

As part of the Comprehensive Crime Control Act of 1984, Congress added subsection
(a)(7) to 21 U.S.C. § 881(a) authorizing the forfeiture of real property, with any
appurtenances and improvements, used or intended for use, in any manner or part, to
facilitate felony drug transactions.”

Similar to section 881(a)(4) on conveyances, this subsection allows forfeiture of property
that facilitates illegal activity “in any manner”: real property that makes it in any way less
difficult or laborious to commit a drug felony.® Examples of property that is potentially
forfeitable under subsection (a)(7) would include buildings in which drugs, proceeds, or
related materials are stored; dwellings or other locations where drug deals, meetings, and
arrangements occur®'; facilities in which illegal drugs are manufactured or processed; land on

%8 United States v. Various Computers, 82 F.3d 582 (3d Cir.), cert. denied, __U.S. ;117 S. Ct. 406
(1996); United States v. Buchanan, 70 F.3d 818 (5th Cir.), cert. denied, 517 U.S. 1114 (1996); United States v.
Wild, 47 F.3d 669 (4th Cir.), cert. denied, __ U.S. _, 116 S. Ct. 128 (1995); United States v. Twenty One
Thousand Two Hundred Eighthly Two Dollars, 47 F.3d 972 (8th Cir. 1995). See also United States v. Ursery,
518 U.S. 267, 279-280 (1996).

% Comprehensive Crime Control Act of 1984, Pub. L. 98-473, 98 Stat. 1837 (Oct. 11, 1984).

% See United States v. Premises Known as 3639—2nd St., N.E., 869 F.2d 1093, 1096 (8th Cir. 1989); United
States v. Premises Described as Route 2, Box 61-C, 727 F. Supp. 1295, 1297 (W.D. Ark. 1990). For cases
holding that the Government must prove that the real property had a “substantial connection” to the illegal
activity, see United States v. Parcel of Land and Residence at 28 Emery St., 914 F.2d 1, 3-4 (1st Cir. 1990);
United States v. One Parcel of Real Estate Located at 7715 Betsy Bruce Lane, 906 F.2d 110, 112-13 (4th Cir.
1990); United States v. Schifferli, 895 F.2d 987, 989 (4th Cir. 1990); United States v. Santoro, 866 F.2d 1538,
1542 (4th Cir. 1989); United States v. Real Property and Residence at 31 N.W. 136th Court, 711 F. Supp. 1079,
1081 (S.D. Fla. 1989); United States v. All Those Certain Lots in the City of Virginia Beach, 657 F. Supp. 1062,
1064 (E.D. Va. 1987). See also United States v. Premises & Real Property at 4492 S. Livonia Road, 889 F.2d
1258, 1269 (2d Cir. 1989) (using a “sufficient nexus” standard); United States v. One Parcel of Real Estate
Commonly Known as 916 Douglas Ave., 903 F.2d 490, 493-94 (7th Cir. 1990) (the Government must show
only that the real property had “more than an incidental or fortuitous connection” to the crime), cert. denied,
498 U.S. 1126 (1991); United States v. Approximately 50 Acres of Real Property, 920 F.2d 900, 902 (11th Cir.
1991) (standard for forfeiture of real property not expressly adopted; Government has shown probable cause for
forfeiture under either a substantial connection test or the more lenient approach); United States v. Real
Property and Residence at 3097 S.W. 111th Avenue, 921 F.2d 1551, 1556 (11th Cir. 1991) (per curiam)
(evidence sufficient to support connection between the property and the drug transaction using either a
“substantial connection” standard or a “sufficient nexus” standard).

8! See United States v. 124 East North Avenue, 651 F. Supp. 1350, 1353-54 (N.D. IlI. 1987).
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which plants and other raw materials for controlled substances are grown®; and land pledged
as collateral to obtain a loan for the purpose of purchasing drugs.”

The forfeiture of real property on a facilitation theory is limited to the specific property
where the unlawful activity occurred. Hence, if there are adjacent but legally separate tracts
of land, only the tract of land where the unlawful activity occurred is subject to forfeiture,
unless it can be established that the adjacent tract somehow facilitated the commission of the
offense.** When in doubt as to tracts of adjoining land, the basic rule is that adjacent parcels
of land are treated as a single tract of land if the documents filed with local authorities (i.e.,
deeds of ownership, taxing authorities) treat the parcels as one tract.*’

2. Statutory Defense

Section 881(a)(7), like section 881(a)(6) on monies and proceeds, contains a statutory
“innocent owner” defense for all legal and equitable owners of an interest in the real property
sought to be forfeited, if they can prove by a preponderance of the evidence that they did not
know of or consent to the underlying unlawful conduct. As already noted, forfeitures under
section 881(a)(7) have been the subject of numerous challenges based on the Eighth
Amendment in the wake of Austin v. United States, 509 U.S. 602 (1993). In addition, for
seizures of real property occurring before 1993, some property owners may assert due
process claims under United States v. James Daniel Good, 510 U.S. 43 (1993), which
proscribed the seizure of real property on the basis of an ex parte showing of probable cause.
The courts of appeals have divided on the extent to which Good violation furnishes a true
“defense” to the forfeiture (i.e., requires dismissal of the action), as opposed to calling for
some more limited redress.

82 See United States v. One Parcel of Real Property Known as Plat 20, Lot 17, Great Harbor Neck, 960 F.2d
200, 205 (1st Cir. 1992).

8 See United States v. RD 1, Box 1, Thompsontown, 952 F.2d 53, 58-59 (3d Cir. 1991).

% See, e.g., United States v. Real Property Located at Section 18, Township 23, Quinault Lake, 976 F.2d 515
(9th Cir. 1992).

85 See United States v. Real Property Located in El Dorado County at 6380 Little Canyon Road, 59 F.3d
974, 986 n. 15 (9th Cir. 1995). See also United States v. Two Parcels of Property Located at 19 and 25 Castle
Street, 31 F.3d 35, 40-41 (2d Cir. 1994); United States v. Bieri, 21 F.3d 819, 824 (8th Cir. 1994); United States
v. Santoro, 866 F.2d 1538, 1543 (4th Cir. 1989); United States v. Reynolds, 856 F.2d 675, 676-77 (4th Cir.
1988).
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. Chemicals, Equipment, Machines, and Capsules

As part of the Anti-Drug Abuse Act of 1988, Congress added subsection (a)(9) to
21 U.S.C. § 881 allowing the forfeiture of chemicals, drug manufacturing equipment,
tableting and encapsulating machines, as well as gelatin capsules, which have been imported,
exported, manufactured, possessed, distributed, or intended to be distributed, imported, or
exported, in violation of a felony provision of the Controlled Substances Act or the
Controlled Substances Import and Export Act.®

J. Drug Paraphernalia

On November 29, 1990, the Crime Control Act of 1990, Pub. L. 101-647, added a new
provision which allows for the forfeiture of any drug paraphernalia as defined in 21 U.S.C.
§ 863. This provision is codified as 21 U.S.C. § 881(a)(10)*” and permits forfeiture of any
equipment, product, or material of any kind which is primarily intended or designed for use
in manufacturing, compounding, converting, concealing, producing, processing, preparing,
injecting, ingesting, inhaling, or otherwise introducing into the body a controlled substance,
possession of which is unlawful under the Controlled Substances Act.®®

K. Firearms

The Crime Control Act of 1990 also added new subsection (a)(11) to 21 U.S.C. § 881(a)
permitting the forfeiture of any firearm® used or intended to be used to facilitate the
transportation, sale, receipt, possession, or concealment of any property forfeitable under
subsections (a)(1) or (a)(2) of 21 U.S.C. § 881, and any proceeds traceable to such property.”
Such firearms are also forfeitable under 18 U.S.C. § 924, a statute enforced primarily by the
Bureau of Alcohol, Tobacco, and Firearms. Basically, the purpose of section 881(a)(11) is to

% 4dded by Pub. L. 100-690, Title VI, § 6059(a), 102 Stat. 4319 (Nov. 18, 1988).

721 U.S.C. § 881(a)(10), added by Pub. L. 101-647, Title XX, § 2007, 104 Stat. 4855 (Nov. 29, 1990).
This provision has been upheld against a vagueness challenge. See, e.g., United States v. Posters ‘N’ Things
Ltd., 969 F.2d 652, 655-60 (8th Cir. 1992), aff’d, 511 U.S. 513 (1994).

%21 U.S.C. § 863 contains examples of equipment, products, and materials constituting “drug
paraphernalia.”

% The term “firearm” is defined in 18 U.S.C. § 921(a)(3).
721 U.S.C. § 881(a)(11), added by Pub. L. 101-647, Title XX, § 2008, 104 Stat. 4856 (Nov. 29, 1990).
This civil forfeiture authority is in addition to the civil forfeiture authority conferred by 18 U.S.C. § 924(d) and

26 U.S.C. § 5872(a), as well as the criminal forfeiture authority conferred by 18 U.S.C. § 3665. See generally
United States v. One Assortment of 89 Firearms, 465 U.S. 354 (1984).
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permit the firearms to be forfeited in drug cases by the Drug Enforcement Administration or
the Federal Bureau of Investigation, instead of having to refer the case to the Bureau of
Alcohol, Tobacco, and Firearms.

V. Forfeitable Property under 18 U.S.C. § 981
A. Property Forfeitable under 18 U.S.C. § 981(a)(1)(A) (Money Laundering)

Section 981(a)(1)(A) provides for the civil forfeiture of all property involved in violations
of the most frequently used money laundering statutes, 18 U.S.C. §§ 1956 and 1957, as well
as the currency transaction reporting statutes in the Bank Secrecy Act, 31 U.S.C. §§ 5313(a)
and 5324(a) (CTR offenses). Civil forfeiture for violations involving the Currency and
Monetary Instrument Report (CMIR) required by the U.S. Customs Service under 31 U.S.C.
§§ 5316 and 5324(b), is authorized under a separate statute, 31 U.S.C. § 5317(c). There is no
civil forfeiture authorized for failure to comply with the currency reporting requirement
imposed on a trade or business under 26 U.S.C. § 60501 (IRS Form 8300); nor is civil
forfeiture authorized for violations of 18 U.S.C. § 1960, relating to the operation of an illegal
money transmitting business.”’

1. Legislative History

When it was first enacted in 1986, section 981(a)(1)(A) authorized the forfeiture only of
the “gross receipts” a person obtained, directly or indirectly, as a result of violation of
18 U.S.C. § 1956 or 1957, or property traceable thereto. The legislative history defined
“gross receipts” to include only the commission earned by the money launderer, and not the
corpus laundered itself or any facilitating property.” Therefore, the statute was of limited
usefulness as originally enacted, and was rarely used.

"' Criminal forfeiture for CMIR and section 1960 violations is authorized by 18 U.S.C. § 982. See chapter 5
of this manual. There is no criminal forfeiture for Form 8300 violations.

2 S. Rep. No. 433, 99th Cong., 2d Sess. 23 (1986). But see United States v. Sokolow, 91 F.3d 396
(3d Cir. 1996) (“gross receipts” included proceeds of underlying SUA being laundered, notwithstanding

legislative history stating that it was limited to the commissions paid to the money launderer), cert denied,
_US.__, 117 S. Ct. 960 (1997).
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The original statute also contained a forfeiture provision for CTR offenses in 18 U.S.C.
§ 981(a)(1)(C).” That provision authorized the forfeiture of the corpus of money involved in
the CTR violation and any proceeds traceable thereto, but did not provide for forfeiture of
facilitating property or for the fees and commissions earned by any person involved in the
CTR violation. The statute also barred forfeiture in the case of any violation “by a domestic
financial institution examined by a federal bank supervisory agency or a financial institution
regulated by the Securities and Exchange Commission or a partner, director, officer, or
employee thereof.”

In 1988, Congress amended section 981(a)(1) by repealing section 981(a)(1)(C) and
combining the forfeiture provisions for money laundering and the CTR offenses into an
expanded version of section 981(a)(1)(A).”* Effective November 18, 1988, section
981(a)(1)(A) now provides for the forfeiture of any property “involved in a transaction or
attempted transaction in violation of [s]ection 5313(a) or 5324(a) of Title 31, or of [s]ection
1956 or 1957 of this [t]itle, or any property traceable to such property.” The term “involved
in” is broadly defined by the legislative history to the 1988 amendments:

The term “property involved” is intended to include the money or other property being laundered [the
corpus], any commissions or fees paid to the launderer, and any property used to facilitate the
laundering offense.”

2. Forfeiture for CTR offenses

As mentioned, section 981 has provided for the forfeiture of all property involved in a
CTR offense since it was first enacted in 1986. The CTR offenses include: the failure to file

7 Anti-Drug Abuse Act of 1986, Pub. L. 99-570, Title I, § 1366(a), 100 Stat. 3207-35 (Oct. 27, 1986).

™ Section 6463 of the Anti-Drug Abuse Act of 1988, Pub. L. 100-690, 102 Stat. 4374, amending sections
981 and 982. The legislative history of section 6463 states that “it is the intent of Congress that a person who
conducts his financial transactions in violation of the anti-money laundering statutes forfeits his right to the
property involved regardless of which statutory provision he happens to violate.” 134 Cong. Rec. S17,365
(daily ed. Nov. 10, 1988) (statement of Sen. Biden).

" Id. See United States v. All Monies, 754 F. Supp. 1467, 1473 (D. Haw. 1991); United States v. Certain
Accounts, 795 F. Supp. 391, 396 (S.D. Fla. 1992); United States v. All of the Inventories of the Businesses
Known as Khalife Brothers Jewelry, 806 F. Supp. 648, 650 (E.D. Mich 1992); United States v. Real Property in
Mecklenburg County, 814 F. Supp. 468, 479 n. 37 (W.D.N.C. 1993); United States v. Eleven Vehicles,

836 F. Supp. 1147, 1153 (E.D. Pa. 1993); United States v. Krasner, 841 F. Supp. 649 (M.D. Pa. 1993).
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a CTR (31 U.S.C. § 5313(a))’®; to cause another to fail to file a CTR (section 5324(a)(1)); to
file a false or incomplete CTR (section 5324(a)(2)); and to structure a transaction to evade the
filing of a CTR (section 5324(a)(3)).” The property involved in any of these CTR offenses
includes the unreported or structured currency and any property traceable thereto.” Thus, if a
person evades a currency transaction report by cashing a series of sub-$10,000 checks and
uses the resulting currency to buy a car, the car may be forfeited under section 981(a)(1)(A).”

3. Forfeiture for Violations of Sections 1956 and 1957%
As the legislative history of the 1988 amendment suggests, forfeiture under section

981(a)(1)(A) still includes what was forfeitable under the original statute: the commission
earned by the money launderer. So if a professional money launderer is hired to launder

76 Section 5313(a), as implemented by 31 C.F.R. § 103.22, mandates the filing of a currency transaction
report (CTR) by a “domestic financial institution” when it is involved in a transaction for the payment, receipt,
or transfer of foreign or domestic currency in excess of $10,000. Failure to file this CTR, also known as
Treasury Form 4789, or filing a report containing a material misstatement or omission, is a violation of law.
The term “financial institution” is broadly defined in 31 C.F.R. § 103.11(m) to include many public businesses
and private individuals. Section 981(a)(1)(A) provides, however, that the forfeiture provisions do not apply in
the case of violations of section 5313(a) by “regulated” domestic financial institutions, regulated either by a
federal bank supervisory agency or the Securities and Exchange Commission. Hence, forfeiture will not lie
against such regulated institutions for a willful violation of the currency transaction reporting requirement
provisions under this subsection.

77 In addition, the term “structure” is defined in the implementing regulations at 31 C.F.R. § 103.11(p). Note
that while section 5324(a) is aimed primarily at bank customers, there is no exception for regulated financial
institutions. Consequently, there is no restriction on forfeiting assets of regulated financial institutions
whenever an institution knowingly aids and abets a deliberate attempt by a customer to evade the reporting
requirements, as opposed to situations where there is simple noncompliance by the institution with the reporting
requirements.

8 See United States v. Real Property 874 Gartel Drive, 79 F.3d 918 (9th Cir. 1996) (forfeiture of real
property purchased with ten cashiers checks in amounts under $10,000); United States v. 1988 Oldsmobile
Cutlass Supreme, 983 F.2d 670 (5th Cir. 1993) (cars purchased with cashiers checks acquired in structured
transaction forfeited); United States v. Rogers, (N.D.N.Y. 1996) (same); United States v. 5709 Hillingdon Road,
919 F. Supp. 863 (W.D.N.C. 1996) (forfeiture of property traceable to 33 structured deposits).

" Note that this and all other money laundering forfeitures are subject to the Excessive Fines Clause. See
chapter 12 of this manual. In United States v. Bajakajian, 84 F.3d 334 (9th Cir. 1996), the Ninth Circuit held
that all forfeitures for currency reporting offenses are per se excessive and, therefore, unconstitutional. The
case involved the CMIR statute, but the language of the opinion applies unequivocally to all currency reporting
offenses. Accordingly, until such time as Bajakajian is reviewed by the Supreme Court, forfeitures under
section 981(a)(1)(A) for CTR offenses are barred in the Ninth Circuit. This restriction does not apply in any
other circuit nor does Bajakajian apply in any case where the forfeiture is based on a violation of
18 U.S.C. § 1956(a)(1)(B)(ii) or (a)(2)(B)(ii) (laundering criminal proceeds with the intent to violate the
currency reporting requirement) instead of section 5313 or 5324.

% This discussion presumes an understanding of substantive money laundering under sections 1956 and
1957.
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money for someone else, the Government can forfeit the launderer’s fee. As mentioned,
however, the legislative history states that the phrase “property involved in a transaction in
violation of [section 1956 or 1957]” should be read broadly to include not just the
commissions and fees, but the actual money laundered and any property used to facilitate the
money laundering offense.

There are four categories of property that fall within the meaning of the “actual money
Jaundered and property used to facilitate” the money laundering offense: (1) the proceeds of
the specified unlawful activity (SUA) being laundered; (2) any money commingled with the
SUA proceeds at the time of the financial transaction; (3) property obtained as a result of the
transaction, if the financial transaction involved an exchange for other property; and
(4) property used to conceal or disguise the true nature, source, location, ownership or control
of the SUA proceeds. Note that forfeiture under any of these theories must be based on the
commission of, or an attempt to commit, a money laundering offense under section 1956(a)
or 1957, or a conspiracy to commit such offense under section 1956(h).*' Proof that the
property was the proceeds of the underlying SUA will not, by itself, support a forfeiture
under section 981. There must be a money laundering offense.*

a. The Proceeds of the SUA Offense

If a person takes $60,000 in drug proceeds and wires it to a third person, in violation of
section 1957, the $60,000 is obviously “involved in” the offense; it is the corpus delicti of the
crime. Thus, the SUA proceeds that are the subject of the financial transaction constituting
the money laundering offense may be forfeited under section 981(a)(1)(A).*

¥! There is no forfeiture for conspiracies to commit money laundering under 18 U.S.C. § 371.

82 See Money Laundering Manual, Chapter 3 [June 1994]: R32, discussing the need to show that the money
laundering constituted a separate transaction that occurred after the underlying SUA matured to the point where
it generated the proceeds to be laundered. A transaction that generates drug proceeds or that deprives a fraud
victim of his money is not a money laundering offense because it occurs before the property in question is the
proceeds of another offense. United States v. Puig-Infante, 19 F.3d 929 (5th Cir. 1994) (drug deal is not a
transaction involving SUA proceeds because money exchanged for drugs is not proceeds at the time the
exchange takes place); United States v. Johnson, 971 F.2d 562 (10th Cir. 1992) (where the defendant
fraudulently induces the victim to wire transfer funds directly to the defendant’s account, such transfer does not
constitute money laundering, because funds were not “criminally derived” at the time the transfer took place;
however, if the transaction had occurred in two steps, with the defendant first obtaining money from the victim
and then making the deposit, the second step would be a section 1957 violation).

8 See United States v. Saccoccia, 823 F. Supp. 994 (D.R.1. 1993) (sum equal to the SUA proceeds
laundered, or the amount involved in CTR violations, is forfeitable under section 982), aff’d, 58 F.3d 754
(1st Cir. 1995); United States v. 3814,254.76 in U.S. Currency, 51 F.3d 207 (9th Cir. 1995) (bank that permits
its employees to launder drug money through its accounts risks forfeiture from those accounts of sum equal to
amount of money laundered).
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At first, this may not seem particularly useful to the Government. Proceeds of drug
offenses are already subject to civil forfeiture under 21 U.S.C. § 881(a)(6) without the
additional burden of having to demonstrate that a money laundering offense occurred. But
the drug statutes actually are among the relatively few federal offenses for which such
forfeiture is authorized.* For most statutes, including the commonly used mail and wire
fraud provisions,” there is no statute authorizing direct forfeiture. Under the money
laundering provisions of section 981(a)(1)(A), however, the proceeds of another offense may
be forfeited if they have been involved in a money laundering violation, whether or not direct
forfeiture for that particular offense has been authorized.

For example, if a person launders the proceeds of a mail fraud by wiring the money to an
account in a false name, the fraud proceeds may be forfeited under section 981(a)(1)(A) even
though there is no forfeiture for mail fraud directly, because the money was involved in a
violation of section 1956(a)(1)(B)(i) (conducting a financial transaction with the intent to
conceal or disguise SUA proceeds). Similarly, if a person takes more than $10,000 in stolen
property that has crossed state lines—i.e., property constituting the proceeds of an interstate
transportation of stolen property (ITSP) offense (18 U.S.C. § 2314)—and wires it to another
account, the ITSP proceeds are forfeitable under section 981 as property involved in a
section 1957 offense even though no direct forfeiture is authorized under section 2314.

Thus, the forfeiture provisions for money laundering offenses in section 981(a)(1)(A) are
often used to forfeit criminal proceeds where no provision for direct forfeiture has been
enacted.®

# Most of the other statutes authorizing forfeiture of proceeds are found in the later subsections of section
981. ’

818 U.S.C. §§ 1341, 1343.

% This list of SUA offenses for money laundering is set forth in 18 U.S.C. § 1956(c)(7).

1—24




June 1998 Asset Forfeiture Law and Practice Manual

b. Commingled Money

The second category of property subject to forfeiture under section 981(a)(1)(A) is
“clean” money that is commingled with the SUA proceeds at the time the financial
transaction takes place. In order to satisfy the “proceeds” element of a money laundering
offense under section 1956, it is not necessary to show that all of the property involved in the
offense was illegally derived®’; the Government need only show that a particular financial
transaction involved at least one dollar of SUA proceeds.®® For example, a person who
deposits $1,000 in SUA proceeds in an account and then withdraws $17,000 from that
account to buy a car, commits a money laundering offense under section 1956 when he
makes the withdrawal, assuming the other elements of the statute are satisfied.

For forfeiture purposes, the relevant question is: ‘“How much money was involved in the
money laundering transaction?” If the transaction was the withdrawal of $17,000 in
commingled funds, the amount involved in the transaction was $17,000 even though only a
portion of that money could be traced back to the underlying SUA. Thus, all $17,000 would
be subject to forfeiture.” In contrast, if the forfeiture action were brought under the drug
proceeds provision of 21 U.S.C. § 881(a)(6), the Government would be able to forfeit only
the portion of the property traceable to the underlying drug offense.”® This makes the money
laundering provision of the forfeiture statute a more powerful tool of law enforcement than

¥ See United States v. Cancelliere, 69 F.3d 1116 (11th Cir. 1995) (the Government met burden of showing
check drawn on account involved in SUA proceeds by showing that $80,000 in proceeds were deposited into
the account and commingled with other funds; strict tracing not required); United States v. Rodriguez, 53 F.3d
1439 (7th Cir. 1995) (purchase of house involved SUA proceeds even though only $1,000 of $17,000 payment
was drug money); United States v. Garcia, 37 F.3d 1359 (9th Cir. 1994) (“it is sufficient to prove that the funds
in question came from an account in which tainted proceeds were commingled with other funds”); United
States v. English, 92 F.3d 909 (9th Cir. 1996) (following Garcia); United States v. Marbella, 73 F.3d 1508
(9th Cir. 1996) (once SUA proceeds are commingled in an account, any withdrawal from that account involves
proceeds, even if the balance in the account drops to zero between the time the proceeds are deposited and the
time of the withdrawal); United States v. Bencs, 28 F.3d 555 (6th Cir. 1994) (money launderer may not escape
liability by commingling drug proceeds with other assets); United States v. Jackson, 935 F.2d 832, 840 (7th Cir.
1991) (transactions drawn on account containing commingled funds “involve” proceeds of SUA).

% For a section 1957 offense, there must be at least $10,000 in SUA proceeds. See United States v. Adams,
74 F.3d 1093 (11th Cir. 1996) (at least $10,000 of the property involved in the monetary transaction must be
traceable to SUA proceeds); United States v. Mills, No. CR295-42, 1996 WL 634207 (S.D. Ga. May 1, 1996)
(unpublished) (transaction must include at least $10,000 of dirty money (following Adams); Government may
not presume that transaction involves $10,000, even if more than $10,000 in dirty money was deposited into an
account, if the ratio of clean to dirty money in the account is 800:1).

% See United States v. One 1987 Mercedes Benz 300E, 820 F. Supp. 248, 252 (E.D. Va. 1993) (where
sections 1956 and 1957 financial transaction is car payment, car is “involved in” the money laundering offense

and is forfeitable in its entirety even if legitimate funds are used to make other payments).

% See United States v. One 1980 Rolls Royce, 905 F.2d 89, 90 (5th Cir. 1990).
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the forfeiture provisions of other statutes that authorize only the forfeiture of proceeds and
property traceable thereto.

c. Property Exchanged in the Transaction

Some financial transactions simply involve the movement of funds from one place to
another, but many transactions are two-way transactions in which funds are exchanged for
other property. In such transactions, both the money and the property obtained in exchange
are “involved in” the money laundering offense.

For example, if the financial transaction is the purchase of a car, the Government can
forfeit the money paid to the seller, the car itself,”' or both. This is not, however, just another
way of saying that the Government can forfeit property traceable to the SUA proceeds being
laundered, or to the commingled funds involved in the offense. When the Government
forfeits the property obtained in an exchange transaction that constitutes a money laundering
offense, it is entitled to the property in its entirety, even if the money laundering offense
constituted only a down payment or installment payment for the property.

Take the car payment case as an example. If forfeiture were limited to the amount of
money paid to the seller as part of the money laundering transaction, or property traceable
thereto, the Government could only forfeit the portion of the car equal to the number of
dollars that the buyer gave the seller. For example, suppose a person made a $17,000
downpayment on an expensive car, and the making of the downpayment were a money
laundering offense. If the Government were limited to the amount of money involved in the
exchange transaction, it would be able to forfeit only the $17,000 or the portion of the car up
to that amount, unless the balance of the payments for the car constituted money laundering
offenses as well.

But the Government is not limited to forfeiting the amount of money given in exchange
for other property. Section 981(a)(1)(A) authorizes the forfeiture of any property involved in
a money laundering offense. Because the car itself is involved in the exchange, the car is
forfeitable in its entirety, even if the balance of the payments came from a legitimate source.”

%! See United States v. Basler Turbo-67, 906 F. Supp. 1332, 1340 (D. Ariz. 1995) (aircraft purchased with
drug money is forfeitable under sections 981 and 1956-57); United States v. Premises Known as 3 Jade Lane,
96 F.3d 1436 (E.D. Pa. 1995) (real property purchased in a transaction that violates section 1957 is forfeitable
as property involved in the offense).

%2 See United States v. One 1987 Mercedes Benz 300E, 820 F. Supp. 248, 252 (E.D. Va. 1993) (where

sections 1956 and 1957 financial transaction is car payment, car is “involved in” the money laundering offense
and is forfeitable in its entirety even if legitimate funds are used to make other payments).
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For the same reasons, when a person engages in an exchange transaction constituting a
money laundering offense, and the transaction yields only a modest profit, he cannot claim
that the Government is entitled to forfeit only the profit. To the contrary, the property
obtained as part of the transaction is forfeitable in its entirety because it was all “involved in”
the money laundering offense. In United States v. Hendrickson, 22 F.3d 170 (7th Cir. 1994),
a gold dealer, Hendrickson sold gold worth approximately $500,000 for $742,555 in drug
proceeds in violation of section 1957. The defendant argued that the forfeiture should be
limited to his net profit because he had acquired the gold with legitimately-derived funds.
But the court held that the property obtained by Hendrickson as part of the money laundering
offense was subject to forfeiture in its entirety because it was all “involved in” the offense,
within the meaning of section 981(a)(1)(A). Thus, Hendrickson forfeited all $742,555, not
just his net profit on the sale.

d. Facilitating Property

Finally, “property involved in” a financial transaction includes property used to facilitate
the transaction. Facilitating property is generally defined as property that makes the offense
easier to commit, or harder to detect, but the concept has a particular meaning in the context
of money laundering cases. In order to be forfeitable as facilitating property under section
981(a)(1)(A), property must be integral to the money laundering offense and not merely
“present at the scene” or otherwise external to the financial transaction.”

For example, in United States v. One 1989 Jaguar XJ6, No. 92-C-1491, 1993 WL 157630
(N.D. Ill. May 13, 1993) (unpublished), the court declined to order the forfeiture of an
automobile used to drive to and from the location of the money laundering offense because a
vehicle that merely affords a means of transportation to the place where a financial
transaction is conducted is not “involved in” the financial transaction itself. If the financial
transaction that was charged as money laundering were the actual transportation of SUA
proceeds from one place to another for delivery to a second person, presumably the result

% See United States v. Swank Corp., 797 F. Supp. 497, 500 (E.D. Va. 1992) (“facilitation” requires
“substantial connection” between criminal act and forfeited property); United States v. Certain Accounts,
795 F. Supp. 391, 395 (S.D. Fla. 1992); United States v. All of the Inventories of the Businesses Known as
Khalife Brothers Jewelry, 806 F. Supp. 648, 650 (E.D. Mich. 1992); but see United States v. One Parcel...613
Warwick Road, No. CIV-A-95-339, 1995 WL 214451 (E.D. Pa. Apr. 10, 1995) (unpublished) (denying motion
to dismiss section 981 forfeiture of building where defendants met to plan to cash checks in violation of
section 1957).
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would be different, for in that case the vehicle would be integral to the financial transaction
itself.”*

(1) Conceal or Disguise Cases

In section 981(a)(1)(A) cases, the Government has been most successful in forfeiting
facilitating property where the defendant is charged with conducting a financial transaction
with intent to “conceal or disguise” under section 1956(a)(1)(B)(i) or (a)(2)(B)(i), and the
property helps the defendant to accomplish that aspect of the offense. Contrary to a car that
is external to the money laundering offense if it is merely used as transportation, the property
that is used to accomplish one of the elements of the offense—i.e., conducting a financial
transaction with intent to conceal or disguise—is integrally involved in the offense and can be
forfeited as facilitating p"roperty.95

This concept is analogous to the forfeiture of facilitating property in other contexts. For
example, it is well established in drug cases that property used by a defendant to disguise the
true nature of his operation is forfeitable as facilitating property. So, if a defendant uses his
ranch as a base for a drug operation but disguises the true nature of the operation by placing
quarter horses on the property, the horses are subject to forfeiture.”® Similarly, in money
laundering cases, if the defendant conducts a financial transaction with the intent to conceal
or disguise the true nature, location, source, ownership, or control of SUA proceeds, the
property that he uses to help conceal or disguise the proceeds is subject to forfeiture.

Property that can be used to facilitate a money laundering offense by helping the
defendant to conceal or disguise the SUA proceeds includes: bank accounts, real and
personal property, and businesses. For example, if a defendant commingles the proceeds
being laundered with other money in a bank account in order to conceal the true nature of the

* Cf. United States v. Flores, 63 F.3d 1342 (Sth Cir. 1995) (picking up cash from A and delivering car
containing the cash to B was a money laundering offense); United States v. Gallo, 927 F.2d 815, 822 (5th Cir.
1991) (transfer of cash from one car to another was a money laundering offense); United States v. One 1986
Ford Pickup, 56 F.3d 1181 (9th Cir. 1995) (drug case: vehicle used to distribute drug proceeds is substantially
connected to drug sale that was completed before vehicle was involved).

% Use of the facilitation theory in section 981(a)(1)(A) cases is discussed in Cassella, Stefan D.,
“Establishing Probable Cause for Forfeiture in Federal Money Laundering Cases,” New York Law School Law
Review [1994]: 1.

% See United States v. Rivera, 884 F.2d 544 (11th Cir. 1989) (defendant required to forfeit horses that he .
used to make ranch appear to be a legitimate ranch when it was in fact the cover for a heroin operation).
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dirty money, the clean money is “involved in” the money laundering offense and is
forfeitable.”’

If defendant conceals or disguises dirty money by exchanging it for inventory in his
business, and commingles the dirty inventory with the clean inventory, the clean inventory is
“involved in” the money laundering offense, and is forfeitable.”® And if the defendant hides
his SUA proceeds by using them to make mortgage payments on real property or to pay for
improvements on the property, the entire parcel is forfeitable as property involved in the
money laundering offense.”

The forfeiture of an entire business will often present practical problems as well as raise
issues under the Excessive Fines Clause. Nevertheless, an entire business may be forfeited
under section 981(a)(1)(A) if it is used by the defendant to conceal or disguise SUA
proceeds. For example, if a person conceals or disguises dirty money by running it through

%7 See United States v. All Monies, 754 F. Supp. 1467, 1475-76 (D. Haw. 1991) (untainted money in account
provided “cover” for laundering operation); United States v. Certain Funds on Deposit in Account No.
01-0-71417,769 F. Supp. 80, 84-85 (E.D.N.Y. 1991) (same); United States v. Certain Accounts, 795 F. Supp.
391, 397 (S.D. Fla. 1992) (same); United States v. Contents of Account Numbers 208-06070, 847 F. Supp. 329,
334-35 (S.D.N.Y. 1994) (legitimate funds used to conceal or disguise laundering forfeited; cases involving
structuring offenses distinguished); United States v. South Side Finance, Inc., 755 F. Supp. 791, 797-98
(N.D. I1l. 1991) (bank accounts into which laundered money is deposited, and a business through which such
money moved, forfeitable under section 981 as property “involved in” the money laundering offense); United
States v. Tencer, 107 F.3d 1120 (E.D. La.) (entire bank account balance is forfeitable even though only a small
amount of criminal proceeds was deposited into the account if the purpose of the deposit was to conceal or
disguise proceeds among legitimate funds), cert. denied,  U.S. | 118 S. Ct. 390 (1997).

% See United States v. All of the Inventories of the Businesses Known as Khalife Brothers Jewelry,
806 F. Supp. 648, 650 (E.D. Mich. 1992) (following United States v. All Monies, inventory of jewelry business
forfeitable as facilitating property).

* See United States v. Myers, 21 F.3d 826, 830 (8th Cir. 1994) (farm property is involved in a money
laundering offense if laundered funds are used to make payments on the purchase contract and to pay for
improvements to the property and equipment used on the farm); United States v. Real Property in Mecklenburg
County, 814 F. Supp. 468, 479-80 (W.D.N.C. 1993) (where drug money is hidden by using it to pay for
construction of a valuable building on land, the land is involved in and facilitates the laundering offense;
therefore, the entire parcel is forfeitable, not just the portion traceable to the drug money); United States v.
Sonny Cook Motors, 819 F. Supp. 1015, 1018 (N.D. Ala. 1993) (entire parcel of real property on which car
dealership is located is “involved in” effort to launder money through the business in “sting” case).
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his legitimate business to make the dirty money appear to be revenue from the business, the
business itself is involved in the offense and is forfeitable.'®

(2) Facilitating Property Outside of “Conceal and Disguise”
Cases

If the money laundering offense does not require proof of an intent to conceal or disguise,
forfeiture of untainted property under a facilitation theory is more difficult. For example,
suppose a person commits a section 1957 violation by wiring SUA proceeds into a bank
account that also contains some untainted money. How is the untainted property “involved
in” the offense? Because the Government is not required to show that the transaction was
committed with the intent to use the clean money to “conceal or disguise” the dirty moneyj, it
is harder to claim that the clean money made the offense easier to commit or harder to detect.
More likely, the clean money was simply present when the crime was committed. For this
reason, efforts to forfeit untainted property under a facilitation theory other than in “conceal
or disguise” cases have generally be unsuccessful.'”"

In this regard, it is important to remember that it is not a bank account that the
Government is entitled to forfeit, it is the money in the account. An account is just an
address or routing device; it is not a thing that is itself subject to forfeiture.'” Thus, the
Government must focus on the funds in a bank account and be prepared to explain how each

'% See United States v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483, 487 (2d Cir. 1995) (business
used to sell stolen auto parts and launder proceeds forfeited under section 981); United States v. Swank Corp.,
797 F. Supp. 497, 502 (E.D. Va. 1992) (proceeds of mail fraud scheme “cleared” through corporate bank
accounts; if there is substantial connection between business and laundering activity, entire business and all of
its assets are forfeited regardless of amount of money laundered); United States v. Any and All Assets of Shane
Co., 816 F. Supp. 389, 397 (M.D.N.C. 1991) (drug proceeds laundered through trucking business); United
States v. 155 Bemis Road, 760 F. Supp. 245, 251 (D.N.H. 1991) (business forfeitable under section 981 because
corporate checks were used to make drug trafficker’s purchase and improvement of real property with drug
money appear to be legitimate business activity); United States v. South Side Finance, Inc., 755 F. Supp. at 797-
98 (N.D. Ill. 1991).

1" See United States v. All Funds on Deposit (Great Eastern Bank), 804 F. Supp. 444, 447 (E.D.N.Y. 1992)
(legitimate funds in bank account do not facilitate structuring; account itself is not subject to forfeiture; cases
involving facilitation of section 1956 or 1957 offenses distinguished); Marine Midland Bank N.A. v. United
States, No. 93-CIV-0307-RPP (S.D.N.Y. May 11, 1993), aff’d on other grounds, 11 F.3d 1119 (2d Cir. 1993)
(untainted funds in interbank account used to “clear” structured money orders not forfeitable under facilitation
theory).

192 United States v. $488,342.85, 969 F.2d 474, 477 (7th Cir. 1992); United States v. All Funds on Deposit
(Great Eastern Bank), 804 F. Supp. 444, 447 (E.D.N.Y. 1992); United States v. All Funds Presently on Deposit
at American Express Bank, 832 F. Supp. 542, 562 (E.D.N.Y. 1993).
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sum of money deposited into the account was involved in the money laundering offense.'®
For example, if SUA proceeds are laundered through a bank account, the Government may
be able to forfeit the proceeds themselves and other clean money that was in the account at
that time under a facilitation theory, but it may have no basis to forfeit other funds that were
deposited into the account after the money laundering offense was complete.'*

(3) Property Used to Facilitate the SUA Offense

A few cases have held or suggested in dicta that property is “involved in” a money
laundering offense if it was used to facilitate the commission of the underlying specified
unlawful activity.'”® Unless the property is also involved in the financial transaction that
constitutes the money laundering offense, however, the Asset Forfeiture and Money
Laundering Section does not recommend reliance on this theory.

4. Forfeiture of Property “Traceable to” the Offense
Section 981(a)(1)(A) provides that in addition to the property directly involved in the

money laundering offense, the Government may forfeit any property traceable thereto. For
example, if a person purchases a car or parcel of real property with structured funds, the

19 See United States v. All Funds on Deposit (Great Eastern Bank), 804 F. Supp. 444, 446 (E.D.N.Y. 1992)
(the Government must establish probable cause with respect to all of the seized property; where portion of bank
account is not traceable to criminal activity and no facilitation theory applies, the Government has failed to
establish probable cause with respect to portion of funds); see also United States v. $488,342.85, 969 F.2d
474, 477 (7th Cir. 1992) (the Government establishes probable cause to believe that all funds in account are
forfeitable by showing that scheme is ongoing and that deposits of proceeds of scheme exceed the balance of
the account at the time to seizure; burden then shifts to claimant to identify the sums not subject to forfeiture as
part of affirmative defense); United States v. All Monies, 754 F. Supp. 1467 (D. Haw. 1991) (the Government
concedes it has burden of establishing probable cause with respect to funds not directly traceable to criminal
activity; establishes probable cause to believe balance of funds were used to facilitate criminal activity); United
States v. Certain Accounts, 795 F. Supp. 391, 397 (S.D. Fla. 1992) (deposit of numerous money orders in
amounts just under $10,000 into an account was circumstantial evidence that all of the funds in the account
were involved in a structuring offense, even though the account balance exceeded total value of money orders).

1% See United States v. All Monies, 754 F. Supp. 1467 (D. Haw. 1991) (later deposited funds were subject to
forfeiture as facilitating property because there was no evidence that the money laundering scheme had
terminated).

1% See United States v. $488,342.85, 969 F.2d 474, 477 (7th Cir. 1992) (dicta) (property “involved” in
money laundering offense not limited to money derived from the SUA, but may include funds that facilitated
the SUA); United States v. All Assets of Blue Chip Coffee, Inc., 836 F. Supp. 104, 108 (E.D.N.Y. 1993)
(property used to facilitate underlying section 659 offense forfeitable under section 981(a)(1)(A)); United States
v. Eleven Vehicles, 836 F. Supp. 1147, 1155 (E.D. Pa. 1993) (business used to facilitate violation of the Arms
Export Act was forfeitable because money laundering was essential to the arms export scheme); United States
v. Puello, 814 F. Supp. 1155 (E.D.N.Y. 1993) (real property and vehicles used to facilitate food stamp fraud
scheme that included money laundering).
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vehicle or parcel may be forfeited as property traceable to the money involved in the
structuring offense.'®

Some courts will insist on a strict tracing analysis that links the property involved in the
money laundering offense to the property subject to forfeiture. For example, in United States
v. Voight, 89 F.3d 1050 (3d Cir. 1996), the court declined to order the forfeiture of jewelry
purchased with funds drawn from an account that was involved in a prior money laundering
transaction because the account included subsequently-deposited clean money that was not
subject to forfeiture. In such a case, the court held, the Government was unable to satisfy the
strict tracing requirements linking the jewelry to the money laundering offense. The result
would likely have been different if the Government had charged the purchase of the jewelry
as a money laundering offense itself. In that case, there would have been no question that the
jewelry was “involved in” the offense.'”’

5. Substitute Assets and Fungible Property

In United States v. Voight, 89 F.3d 1050 (3d Cir. 1996), the court of appeals noted that if
the Government was unable to trace the jewelry directly to the property involved in the
money laundering offense, it could nevertheless have forfeited the jewelry as substitute
assets. Forfeiture of substitute assets is discussed in detail in chapter 5, parts V.E and VLE;
however, it is worth noting here that there are two practical problems that limit the usefulness
of the substitute assets theory in money laundering cases.

First, the circuits are split regarding the Government’s ability to seize or restrain
substitute assets pretrial. If property is forfeitable only as substitute assets and not as
property directly involved in or traceable to a money laundering offense, this problem could
limit the ability of the Government to preserve the property for trial. Second, the criminal

1% See United States v. 5709 Hillingdon Road, 919 F. Supp. 863 (W.D.N.C. 1996) (real property forfeited
when mortgage was retired with funds traceable to 33 structured deposits); United States v. Eleven Vehicles,
836 F. Supp. 1147, 1155 (E.D. Pa. 1993) (where business was forfeitable as facilitating property, salaries paid
by business, and property purchased with salaries, were proceeds traceable to forfeitable property and were
forfeitable even though the Government did not seek forfeiture of business itself); United States v. 1990
Chevrolet Silverado Pickup, 804 F. Supp. 777 (W.D.N.C. 1992) (truck traceable to earlier truck purchased with
gambling proceeds is forfeitable as property traceable to property “involved in” section 1956 violation); United
States v. 1988 Oldsmobile Cutlass Supreme, 983 F.2d 670 (5th Cir. 1993) (cars purchased with cashiers checks
acquired in structured transaction); United States v. Rogers, No. 94-CR-138(FJS), 1996 WL 252659 (N.D.N.Y.
May 8, 1996) (unpublished) (same); United States v. Contents of Account Numbers 208-06070, 847 F. Supp.
329 (S.D.N.Y. 1994) (bank account that contains only funds transferred from account forfeitable as facilitating
property is itself forfeitable).

197 Purchase made with funds drawn from commingled bank account constitutes money laundering offense,
and property purchased in such transaction is forfeitable as property involved in the offense.
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forfeiture statute, section 982(b), contains an exception applicable to money laundering cases
that exempts “mere intermediaries” from the forfeiture of substitute assets in certain
circumstances.

Whatever the limitation on the forfeiture of substitute assets in criminal forfeiture cases, it
is important to realize that there is no forfeiture of substitute assets in civil cases at all. This
is not due to some oversight in the statutory structure, but instead is inherent in the
distinction between criminal forfeitures which are in personam and civil forfeitures which are
in rem.

In personam forfeiture is directed against the convicted defendant as punishment for the
commission of the criminal offense. If the property directly involved in the offense or
property traceable thereto is not available, the court can order the forfeiture of other property
of equal value that the defendant owns.

In contrast, in an in rem forfeiture, the property itself is the defendant; it is subject to
forfeiture because that particular asset was involved in or is traceable to a criminal offense.
The Government could not file a civil in rem action against other property of equal value any
more than it could, in a criminal case, prosecute another person of “equal value” if the
defendant who committed the offense is unavailable for trial. Thus, only property strictly

traceable to a money laundering offense may be subject to civil forfeiture under section
981(a)(1)(A).

B. Forfeitable Property under 18 U.S.C. § 981(a)(1)(B) (Proceeds of Foreign
Drug Violations)

Chapter 11 of this manual discusses 18 U.S.C. § 981(a)(1)(B) in depth. Be careful to
distinguish forfeiture under this subsection from the forfeiture of the proceeds of or
facilitating property used in the laundering in this country of the proceeds of a foreign drug
violation under 18 U.S.C. § 981(a)(1)(A) as discussed above. Use of forfeiture under section
981(a)(1)(A) permits the Government to obtain facilitation forfeiture, unlike section
981(a)(1)(B), but it is necessary to prove that a money laundering transaction occurred at
least in part in this country, and to prove (if the predicate offense is drug related) that the
foreign drug violation was a sale, importation, distribution, or manufacturing offense.
Section 981(a)(1)(B), by contrast, authorizes the civil forfeiture of the proceeds of any
foreign drug violation, which is punishable both here and in the foreign country by over a
year in prison but limits forfeiture to the proceeds of that offense. Because the elements
required for a section 981(a)(1)(B) forfeiture are easier to establish, forfeiture should be
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sought under this subsection whenever a government attorney is only seeking forfeiture of
proceeds.

While this statute applies only to the proceeds of foreign drug violations, it may be
possible to forfeit civilly the proceeds of a foreign fraud offense under 18 U.S.C.
§ 981(a)(1)(A). It would be necessary to establish a predicate offense of either 18 U.S.C.
§ 2314 or 2315 (transportation, sale, or receipt of stolen goods in foreign commerce) for a
money laundering violation.'*®

Special evidentiary rules are available for the civil forfeiture of assets pursuant to either
section 981(a)(1)(A) or 981(a)(1)(B).'” A certified copy of a foreign forfeiture order is
sufficient to establish probable cause and thus could be the sole basis for a default
judgment.'® A certified transcript of testimony from a foreign judicial proceeding
concerning an order of forfeiture is admissible in forfeiture proceedings here as wel
Finally, a certified copy of a foreign drug conviction judgment is admissible as proof of the
commission of the underlying drug activity, but, by itself, would not ordinarily be sufficient
to establish probable cause for the forfeiture of a specific asset.'”

l.lll

In order to facilitate monitoring of the use of this provision, and to be able to respond to
inquiries from foreign governments, Department policy requires that government attorneys
contemplating the filing of an action pursuant to section 981(a)(1)(B) first consult the
international forfeiture counsel in the Asset Forfeiture and Money Laundering Section.'"?

1% These statutes apply even when all the underlying criminal activity occurs in a foreign country, just so
long as the activity was intended to have an effect here. United States v. Braverman, 376 F.2d 249 (2d Cir.
1967). The money laundering activity itself would have to occur here or be subject to the extraterritorial
provision in 18 U.S.C. § 1956(f). See further discussion in chapter 11, part IIL.C, of this manual.

19 The statute is not totally clear that these special rules apply to section 981(a)(1)(A) forfeitures, as well as
to section 981(a)(1)(B) forfeitures, but the relevant provisions do use the term “section,” not “subsection,” in
stating when the evidence in question is admissible. Read the language of subsections (i)(3) and (i)(4)
carefully.

"% See 18 U.S.C. § 981(i)(3).

111 Id

"2 See 18 U.S.C. § 981(i)(4).

' Handbook on the Anti-Drug Abuse Act of 1986 at 50.
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C. Forfeitable Property under 18 U.S.C. § 981(a)(1)(C) and (D)
(FIRREA and Other Criminal Offense Forfeitures)

The Financial Institution Reform, Recovery, and Enforcement Act of 1989 (FIRREA),

Pub. L. 101-73, 103 Stat. 183 (Aug. 9, 1989), was comprehensive legislation intended to
reform the federal deposit insurance system, enhance the regulatory and enforcement power
of federal financial institution regulatory agencies, and strengthen the civil sanctions and
criminal penalties imposed for defrauding or otherwise damaging depository institutions and
their depositors.'* Unlike money laundering and currency transaction reporting requirement
forfeitures, which are covered by 18 U.S.C. § 981(a)(1)(A), FIRREA forfeiture is limited to
the “proceeds” of the illegal activity. There is no “facilitation” forfeiture under FIRREA.

Section 981(a)(1)(C) of Title 18, which was originally enacted August 9, 1989,'"* makes
forfeitable any property that “constitutes or is derived from proceeds traceable” to a violation
of a series of federal criminal statutes, which by definition apply only to situations involving
financial institutions. These violations are:

€9) 18 U.S.C. § 215, which covers the receipt of commissions or gifts for procuring
loans;

2) 18 U.S.C. § 656, which covers the theft, embezzlement, or misapplication of funds
from a covered bank by an officer or employee of that bank;

3) 18 U.S.C. § 657, which covers the theft, embezzlement, or misapplication of funds
from a series of specified federal regulatory institutions or from other regulated
entities and investment companies not covered by section 656;

4) 18 U.S.C. § 1005, which covers unauthorized or fraudulent bank entries, reports,
and transactions by bank officers or employees;

5) 18 U.S.C. § 1006, which covers unauthorized or fraudulent entries, reports, and
transactions by officers or employees of specified federal regulatory institutions or

14 See H.R. No. 101-222 (1989), reprinted in 1989 U.S. Code Cong. & Admin. News 86, 432.

'S Whether the FIRREA civil forfeiture provision may be retroactively applied to permit the forfeiture of
bank fraud proceeds that were acquired before the effective date is an open question. One district court has
ruled that it is retroactive. See United States v. 403" Skyline Drive, 797 F. Supp. 796 (C.D. Cal. 1992). But see
Landgraf'v. USI Film, 511 U.S. 244 (1994) (default rule is “no retroactivity” in absence of affirmative evidence
that retroactivity was in fact intended by Congress).
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from other regulated entities and investment companies not covered by section
1005;

(6) 18 U.S.C. § 1007, which covers the making of false statements for the purpose of
influencing the FDIC;

@) 18 U.S.C. § 1014, which covers the making of false statements on loan and credit
applications to specified federal and federally regulated financial institutions;

(8) 18 U.S.C. § 1032, which covers the concealment of assets from the FDIC or other
federal regulatory bodies when they are the conservator or receiver of a financial
institution, or any other attempt to impede the function of, or put property beyond
the reach of, that body or an individual appointed to act on their behalf;

9 18 U.S.C. § 1344, which covers the defrauding of a financial institution; and

(10) 18 U.S.C. § 1341 (mail fraud) and 18 U.S.C. § 1343 (wire fraud), when the
violation “affects” a financial institution.

Effective October 6, 1992, section 981(a)(1)(C) was expanded to cover a whole series of
fraud related offenses that are unrelated to typical FIRREA violations.''® These offenses
include:

(1)  most of the counterfeiting and forgery felony offenses found in Chapter 25 of Title
18 (18 U.S.C. §§ 471-74, 476-81, 485-88, 501-02, and 510) investigated by the
U.S. Secret Service;

(2)  several Customs investigated offenses involving smuggling (18 U.S.C. §§ 542
and 545);

(3)  several offenses investigated by the Bureau of Alcohol, Tobacco, and Firearms
relating to the unlawful importation, manufacture, distribution, or storage of
explosive materials (18 U.S.C. §§ 842 and 844);

4) fraud and related activity in connection with identification documents (18 U.S.C.
§ 1028); and

18 Treasury, Postal Service, and General Government Appropriations Act of 1993, Pub. L. 102-393,
106 Stat. 1729, 102d Cong., 2d Sess. (Oct. 6, 1992).
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. (5)  fraud and related activity in connection with access devices and computers
(18 U.S.C. §§ 1029-30).

Because these offenses are listed in subsection 981(a)(1)(C), the special provisions in
subsection (¢)(3)-(7) applicable to FIRREA forfeiture cases discussed below apply to
forfeitures based on these offenses as well.

Section 981(a)(1)(D) of Title 18, effective November 29, 1990,""” provides for the
forfeiture of property that represents or is traceable to the gross receipts obtained directly or
indirectly from one of the following violations, to the extent that such violation relates to the
sale of assets acquired or held by the FDIC, RTC, Office of the Comptroller of the Currency,
Office of Thrift Supervision, or National Credit Union Administration, or any individual
acting on their behalf, when such property was acquired or held as conservator, receiver, or
liquidating agent for a financial institution:

(1) 18 U.S.C. § 666(a)(1)—federal program fraud;
2 18 U.S.C. § 1001—false statements to a federal agency;

‘ 3) 18 U.S.C. § 1031—fraud against the United States in the procurement of property
or services where the property or services are $1,000,000 or greater;

4) 18 U.S.C. § 1032—concealment of assets from, or other attempt to impede
operations of, FDIC or other named federal financial regulatory institutions when
they, or any individual acting on their behalf, are a conservator or receiver for a
financial institution;

(5) 18 U.S.C § 1341—mail fraud; and
(6) 18 U.S.C. § 1343—wire fraud.

For further guidance on the meaning or application of any of the above listed violations,
government attorneys should consult with the Fraud Section of the Criminal Division.

Section 981(a)(1)(E) of Title 18 provides that, with respect to any offense listed in
subsection (a)(1)(D), if the offense in question was committed for the purpose of executing or
attempting to execute any scheme or artifice to defraud, or for obtaining money or property

‘ '"7 See discussion in note 118, infra.
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by means of false or fraudulent statements, pretenses, representations, or promises, the “gross
receipts” subject to forfeiture under subsection (a)(1)(D) “shall include all property, real or
personal, tangible or intangible, which thereby [was] obtained, directly or indirectly.” It is
not certain what this subsection adds to the meaning of the term “gross receipts” as used in
subsection (a)(1)(D). Since this definition is implicit in mere use of the term “gross receipts”
already, subsection (a)(1)(E) should not be viewed as either expanding or limiting the type of
property available for forfeiture in particular subsection (a)(1)(D) cases.

Since forfeiture under these statutes is limited to “proceeds,”''® consideration should be
given to seeking forfeiture on a money laundering theory pursuant to 18 U.S.C.
§ 981(a)(1)(A) if facilitation forfeiture is warranted in a particular case. All the predicate
offenses for FIRREA forfeiture are predicate offenses for money laundering forfeiture, except
18 U.S.C. §§ 1001 (false statements) and 1031 (major procurement fraud). Even if an
18 U.S.C. § 1956 money laundering violation cannot be established, it may be possible to
establish an 18 U.S.C. § 1957 unlawful monetary transaction violation or a 31 U.S.C.
§ 5313(a) (CTR reporting) or § 5324 (structuring) violation.

D. Forfeitable Property under 18 U.S.C. § 981(a)(1)(F) (Carjacking)

Effective October 25, 1992, Congress enacted a set of new criminal statutes and
amendments relating to automobile theft and “carjacking.”'"® Included in this legislation
were parallel civil and criminal forfeiture provisions codified as 18 U.S.C. §§ 981(a)(1)(F)
and 982(a)(5), respectively. These subsections permit the forfeiture of the “gross proceeds”
of any violation of 18 U.S.C. §§ 511 (altering or removing vehicle identification numbers);
553 (importing/exporting stolen vehicles); 2119 (armed robbery of automobiles); 2312
(transporting stolen vehicles); and 2313 (possessing stolen vehicles moved in interstate
commerce). The term “gross proceeds” is not defined, and it is not clear how its meaning
differs from the terms “property involved in,”
in other parts of sections 981 and 982.

proceeds,” and “gross receipts” that are used

'"® As noted in the text, “proceeds” are forfeitable under subparagraph (a)(1)(C), while “gross receipts” are
forfeitable under subparagraphs (a)(1)(D) and (E) and “gross proceeds” are forfeitable under subparagraph
(a)(1)(F). There is no legislative history explaining why Congress chose to use these various terms.

"% Anti-Car Theft Act of 1992, Pub. L. 102-519, 106 Stat. 3384, 102d Cong., 2d Sess. (Oct. 25, 1992).
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E. Collateral Forfeiture Provisions Unique to 18 U.S.C. § 981

Civil forfeiture procedures and other collateral forfeiture provisions set forth in section
981 are similar to those set forth for civil forfeitures pursuant to 21 U.S.C. § 881."%
However, there are certain aspects of section 981 forfeitures that are unique and will be
highlighted here.

First, in FIRREA and other section (a)(1)(C) forfeiture cases, 18 U.S.C. § 981(e)(3)
and (5) authorize the transfer of forfeited property to designated federal regulatory agencies
essentially as restitution for amounts paid out to claimants or creditors of a financial
institution and to such agencies to cover their investigative costs. Subsection 981(e)(4) also
authorizes the transfer of forfeited property to financial institutions when they are the victim
of the offense, upon order of the applicable regulatory body, and subject to an offset for
compensatory damages received before or after by the financial institution. Subsection
981(e)(6) also authorizes the restoration of forfeited property directly to an individual victim.
These authorizations currently apply only in the event of a section 981(a)(1)(C) forfeiture.
However, 18 U.S.C. § 981(¢e)(7) separately authorizes the transfer of forfeited property to the
applicable federal regulatory agency in the event of a section 981(a)(1)(D) forfeiture.

Under a Memorandum of Understanding between the Department of Justice, the
Department of the Treasury, and federal financial institution regulatory agencies, properties
seized for forfeiture will be placed in the custody of the federal regulatory agency in failed
institution cases. Cash seized for forfeiture will initially be placed into the U.S. Marshals
Service Seized Asset Deposit Fund, but, after forfeiture, will be transferred to the regulatory
agency after a subtraction for investigative and litigative costs incurred by the Department of
Justice and the Department of the Treasury components. The financial regulatory agencies
will then retain the net proceeds of the sales of property in their custody and the cash as
authorized by 18 U.S.C. § 981(e)(3), subject only to the granting of petitions for remission or
mitigation.'”!

Second, unlike other civil forfeiture provisions, Grand Jury information may be disclosed,
under certain circumstances, to attorneys working on a FIRREA civil forfeiture proceeding
brought under section 981(a)(1)(C) without the need for a special court order under

120 See discussion in chapter 4, part I1I, of this manual.

12! See the further discussion in chapter 10, part VI, of this manual.
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Rule 6(¢)."”* It is also possible to get a disclosure order authorizing the showing of Grand
Jury information to identified personnel at a financial institution regulatory agency to assist a

government attorney in investigating a covered violation, upon a showing of “substantial
nee d.”l23

Third, the innocent owner defense for all section 981 forfeitures, which is set forth in
section 981(a)(2), is worded somewhat differently from the innocent owner defense set forth
in 21 U.S.C. § 881. Section 981 requires that a claimant prove lack of knowledge to
successfully assert an innocent owner defense, while 21 U.S.C. § 881(a)(6) and (7) require
proof of lack of knowledge or consent, and section 881(a)(4) requires proof of lack of
knowledge and willful blindness or consent. A claimant may, therefore, have a harder time
establishing an innocent owner defense under section 981, because he will not have the
option of proving lack of consent if he cannot prove lack of knowledge. On the other hand,
some circuits interpret the phrase “knowledge or consent” in section 881 conjunctively,
requiring the claimant to prove both lack of knowledge and lack of consent.'** In those
courts, establishing an innocent owner defense under section 981 would be easier because the
claimant would have only one matter to prove instead of two.

12218 U.S.C. § 3322(a). Caution must be exercised in using this disclosure provision to obtain Grand Jury
information. First, the provision regarding disclosure for use in civil forfeiture actions applies only to actions
under 18 U.S.C. § 981(a)(1)(C), and does not apply to actions under 18 U.S.C. § 981(a)(1)(D). Second,

18 U.S.C. § 3322(a) applies only to disclosure of “Grand Jury information concerning a banking law violation.”
This language posed no problem with respect to the violations listed in 18 U.S.C. 981(a)(1)(C) as originally
enacted since the federal offenses listed therein—18 U.S.C. §§ 215, 656, 657, 1005, 1006, 1007, 1014, 1032,
1034, and 1344 and a violation of 18 U.S.C. § 1341 or 1343 affecting a financial institution—arguably
constituted “banking law violations.” However, the statute was amended effective October 6, 1992, to add the
following additional offenses: 18 U.S.C. §§ 471, 472, 473, 474, 476, 477, 478, 479, 480, 481, 485, 486, 487,
488, 501, 502, 510, 542, 545, 842, 844, 1028, 1029, and 1030. See Treasury, Postal Service, and General
Government Appropriations Act of 1993, Pub. L. 102-393, 106 Stat. 1729 (Oct. 6, 1992). These newly added
offenses do not facially constitute “banking law offenses” and it is unclear whether the liberalized disclosure
authority of 18 U.S.C. § 3322(a) would permit disclosure of Grand Jury information for use in a civil
forfeiture action under 18 U.S.C. § 981(a)(1)(C) based on the commission of such an offense that does not at
least arguably constitute a “banking law violation.”

' 18 U.S.C. § 3322(b). This showing should be viewed as less onerous than the showing of “particularized
need” required for disclosures under Fed. R. Crim P. 6(e). See H. R. Rep. No. 101-222, 101st Cong., 1st Sess.
447 (1989).

1** See United States v. One 1989 Jeep Wagoneer, 976 F.2d 1172 (8th Cir. 1992) (holding implicitly that test
is conjunctive under section 881(a)(4) where claimant who could show lack of knowledge and lack of consent
was still required to show lack of willful blindness); United States v. One Parcel of Land, Known as Lot 111-B,
Tax Map Key 4-4-03-71(4), 902 F.2d 1443, 1445 (9th Cir. 1990) (“knowledge” and “consent” are conjunctive
terms, and claimant must prove lack of both); United States v. Real Property Located at Section 18, Township
23, Quinault Lake, 976 F.2d 515 (9th Cir. 1992) (same).
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On the other hand, it is not as clear under section 981 as it is under section 881(a)(4) that
such a claimant must prove lack of willful blindness, as well as lack of actual knowledge, in
order to prevail. At least one court, in interpreting section 881(a)(6), held that the term
“knowledge” in that subsection encompasses “willful blindness”; therefore, the same
principle may apply here.'”

Fourth, seizure pursuant to probable cause without a warrant is not authorized in section
981 cases, even though it is authorized in section 881 cases.'*®
a warrant of arrest in rem or a seizure warrant, or be incident to a lawful arrest.

A seizure must be pursuant to
127

F. Section 984

This leads to a problem in many money laundering cases. Suppose a person places
$10,000 in laundered funds in a bank account on Monday and the Government seizes the
account for civil forfeiture on Friday. Suppose also that at the time of the seizure, the
balance in the account is $10,000, but that in between, on Wednesday, the balance dropped to
zero, so that the Government cannot strictly trace the seized funds back to the money
laundering offense. In that case, what can the Government forfeit in a civil forfeiture action?

In general, a court would have to hold that the $10,000 that was seized on Friday was not
the same money as the laundered funds that were placed in the account on Monday. Failing
the strict tracing requirement, the Government would not be able to forfeit the $10,000."%

'3 United States v. One Single Family Residence Located at 6960 Miraflores Ave., 731 F. Supp. 1563,
1572-73 (S.D. Fla. 1990), appeal dismissed, 932 F.2d 1433 (11th Cir. 1991), rev’d sub nom. Republic National
Bank v. United States, 506 U.S. 80 (1992). See also United States v. All Monies in Account No. 90-3617-3,
754 F. Supp. 1467, 1477 (D. Haw. 1991), which assumes but does not decide that “knowledge” includes
“willful blindness” in section 981 cases. See generally discussion of the innocent owner defense in section 981
cases in chapter 4, part V.C.4.c.(5), of this manual.

1% Cf.21 U.S.C. § 881(b). It is Department of Justice policy to avoid use of such seizures except in exigent
circumstances.

7718 U.S.C. § 981(b)(1).

'8 See United States v. Banco Cafetero Panama, 797 F.2d 1154, 1158-62 (2d Cir. 1986) (the Government
entitled to use “first in, first out” or “first in, last out” analysis in tracing tainted funds through volatile bank
account, but if the account balance falls to zero, the Government is subject to the “lowest intermediate balance”
rule and can forfeit nothing); but see United States v. $488,342.85, 969 F.2d 474, 476-77 (7th Cir. 1992)
(section 981 case discussing application of Banco Cafetero to money laundering; strict tracing such as
employed in the law of trusts not required in civil forfeiture cases).
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In 1992, Congress resolved this problem to some extent by enacting 18 U.S.C. § 984,
which provides that money in a bank account is considered fungible for the purpose of
forfeiture under section 981(a)(1)(A).'"” Under this statute, if $10,000 in laundered funds is
placed in a bank account, the Government may forfeit $10,000 from that account without
regard to fluctuations in the balance in the account," as long as it commences the forfeiture

action within one year of the commission of the money laundering offense giving rise to the
forfeiture.""

Section 984 is not a separate forfeiture statute. It is a statutory exception to the usual rule
regarding strict tracing that would otherwise apply in section 981(a)(1)(A) cases. Thus, the
Government must allege a cause of action under section 981(a)(1)(A) while invoking section
984 to by-pass the tracing rule. If the Government can satisfy the tracing rule, of course,
there is no reason to invoke section 984 at all.

For example, if a person launders $10,000 in SUA proceeds by commingling it in a bank
account with $25,000 in “clean” funds, the Government would be entitled to forfeit $35,000
from the account under the “proceeds” and “facilitation theories” discussed above. If all
$35,000 is still in the account at the time of seizure, the forfeiture action is based solely on
section 981(a)(1)(A). However, if the balance in the account has fluctuated below $35,000 at
any time between the money laundering offense and the seizure, the Government would rely
on section 984 to the extent that it could not directly trace any part of the seized funds to the
money laundering offense. Note that section 984(b)(2) makes the statute applicable to “any
property involved in the offense,” which implicitly includes property forfeitable under any of
the theories discussed above, including facilitating property.'*?

Note also that section 984(d) contains an exception that exempts funds held by banks in
interbank accounts from application of the fungible property rule. Thus, funds may be
forfeited from an interbank account only if they are directly traceable to the money

' Section 984 only applies in money laundering cases. See 18 U.S.C. § 984(a).

1% See Marine Midland Bank, N.A. v. United States, 11 F.3d 1119 (2d Cir. 1993); see also United States v.
$814,254.76 in U.S. Currency, No. CIV 92-659-TUC-ACM (D. Ariz. Jan. 10, 1994) (unpublished) (section 984
permits forfeiture of amount equal to sting money laundered in violation of section 1956(a)(3)), rev’d on other
grounds, 51 F.3d 207 (9th Cir. 1995).

P118 U.S.C. § 984(c).

"*2 But see United States v. All Funds Presently on Deposit at American Express Bank, 832 F. Supp. 542,
559-61 (E.D.N.Y. 1993) (with respect to actual money laundered, section 984 overrules the lowest intermediate
balance rule in Banco Cafetero, but it does not permit substitution of fungible property for property forfeitable
under a facilitation theory; enactment of section 984 abrogates facilitation theory for section 981 cases). ‘
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laundering offense, unless the bank itself was complicit in the offense.”** Finally, note that

section 984 does not apply retroactively to money laundering offenses committed before
1992.1%*

VI. Forfeitable Property under 18 U.S.C. § 1955

Section 1955 was enacted as part of the Organized Crime Control Act of 1970 and was
based on an enunciated policy of Congress to reach continuous and substantial gambling
operations.'” This statute makes it unlawful to conduct, finance, manage, supervise, direct,
or own all or part of an illegal gambling business. An “illegal gambling business” is defined
as a gambling business which: (1) is in violation of the law of a state or political subdivision
in which it is conducted; (2) involves five or more persons as owners or managers;
supervisors; and (3) has been in substantially continuous operation for a period in excess of
30 days or has a gross revenue of $2,000 in a single day."*

Subsection (c) states that in order to obtain a warrant for arrest, seizure, search, and
interception, probable cause that the business received gross revenue in excess of $2,000 in
any single day shall be deemed established if five or more persons are involved in the
gambling business as specified above, and the business operates for two or more successive
days.

Subsection (d) provides that any property, including money, used in violation of section
1955 may be seized and forfeited to the United States. The term “any property” includes real

13 See Marine Midland Bank, N.A. v. United States, Nos. 93-CIV-0307 (RRP), 93-CIV-0357 RPP, 1994 WL
381536 (S.D.N.Y. July 20, 1994) (unpublished), renewed motion for return of funds denied, Nos. 93-CIV-0307
(RPP), 93-CIV-0357, 1995 WL 450483 (S.D.N.Y. July 31, 1995) (unpublished) (foreign bank not entitled to
interbank account exception where the Government seeks forfeiture of property directly traceable to the
offense, not fungible property); United States v. $814,254.76 in U.S.Currency, No. CIV-92-659-TUC-ACM
(D. Ariz. Jan. 10, 1994) (unpublished), rev’d on other grounds, 51 F.3d 207 (9th Cir. 1995) (foreign bank not
entitled to interbank account exception in section 984(d) if employees knew of the illegal scheme); United
States v. All Funds on Deposit . . . in the Name of Perusa, Inc., 935 F. Supp. 208 (E.D.N.Y. 1996) (money
transmitter not entitled to the interbank account exempt because it is not a “financial institution” for purposes of
section 984(d); definition in 18 U.S.C. § 20, not 31 U.S.C. § 5312, applies).

%4 See United States v. $814,254.76 in U.S. Currency, 51 F.3d 207 (9th Cir. 1995); United States v. Contents
of Account Numbers 208-06070, 847 F. Supp. 329 (S.D.N.Y. 1994).

%5 See Organized Crime Control Act of 1970, Pub. L. 91-452, 84 Stat. 922 (Oct. 15, 1970).

1% See 18 U.S.C. § 1955(b).
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property in addition to personal property.”’ Section (d) explicitly incorporates “all
provisions of law relating to the seizure, summary, and judicial forfeiture procedures...for
violation of the Customs laws. ...” This clause has been held to incorporate an innocent
owner provision."”* The Customs laws, “insofar as applicable and not inconsistent” with
section 1955 shall apply to seizures and forfeitures under the statute.

Proceeds of a gambling violation are not forfeitable under the statute. However, the
statute is a predicate to the money laundering statute, 18 U.S.C. § 1956; therefore, proceeds
may be reached through a forfeiture based upon 18 U.S.C. § 981.

The statute is a general intent crime,"’ and borrows state law for the limited purpose of
defining conduct that is prohibited as illegal gambling activities in each individual State.
However, the incorporation of state law for other purposes has been rejected.'*

Subsection (e) exempts bingo, lottery, or similar games of chance if such games are
conducted by a tax-exempt organization, as defined by the Internal Revenue Code, and the
proceeds of the games do not benefit any shareholder, member, or employee of the tax-
exempt organization.

VIIl. Forfeitable Property under Other Statutes

There are well over 140 distinct forfeiture provisions scattered throughout the United
States Code. Most are confined to proceeds and/or the actual property illegally used or
obtained. However, some sections are broader. Individual statutes should be consulted

7 See United States v. Taylor, 13 F.3d 786, 790 (4th Cir. 1994); United States v. Premises Located at Rt.
13,946 F.2d 749, 753 (11th Cir. 1991); United States v. On Leong Chinese Merchants Ass’n. Bldg., 918 F.2d
1289, 1297 (7th Cir. 1990), cert. denied, 502 U.S. 809 (1991); United States v. The South Half of Lot 7 and Lot
8,910 F.2d 488 (8th Cir. 1990), cert. denied, 499 U.S. 936 (1991); United States v. The Premises and Real
Property at 614 Portland Ave., 846 F.2d 166 (2d Cir. 1988).

138 See United States v. One Parcel of Real Property Located at 4560 Kingsbury Rd, 16 F.3d 1222 (6th Cir.
1994) (unpublished) (inferring an innocent owner provision based upon lack of actual or constructive
knowledge).

1% See United States v. Sims, 68 F.3d 476 (6th Cir. 1995).

1% See United States v. One Single Family Residence, 18755 North Bay Road, Miami, 13 F.3d 1493, 1498
(11th Cir. 1994) (state exemption from forfeiture based upon state homestead law preempted by federal
forfeiture statute); United States v. Reval, 493 F.2d 1 (5th Cir. 1974) (state statute of limitations not
incorporated); United States v. Sacco, 491 F.2d 995, 1003 (9th Cir. 1974) (state procedural rules not
incorporated). ‘
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whenever forfeiture is sought under them. Two statutes are singled out for special discussion
here.

A. Forfeitable Property under 31 U.S.C. § 5317(c) (Monetary Instrument
Transportation Reporting Violations)

A separate forfeiture provision, 31 U.S.C. § 5317(c), provides for forfeiture of certain
monetary instruments (including domestic and foreign currency), and any interest in property
traceable to such an instrument, when there has been noncompliance with the reporting
requirements of 31 U.S.C. § 5316, the filing of a report pursuant to that statute that contains a
material omission or misstatement of fact, or the structuring of funds for the purpose of
evading the reporting requirements in violation of 31 U.S.C. § 5324(b).'*! Section 5316(a),
as implemented at 31 C.F.R. § 103.23, requires the filing of a report with the U.S. Customs
Service whenever such monetary instruments'* in an aggregate amount exceeding $10,000
are transported, mailed, or shipped into or out of the United States, or are received in the
United States from abroad, at any one time.'*® The obligation to file this report, known as
the Report of International Transportation of Currency or Monetary Instruments (CMIR) or
Customs Form 4790, is upon “a person or an agent or bailee of the person transporting” the
instrument.'** The obligation is not limited to someone having a legal ownership or
possessory interest in the instrument, but extends (with specified exceptions including
common carriers) to each person who transports, mails, or ships the instrument, or who

causes any of these things to be done.'*

! The Crime Control Act of 1990 made violations of section 5316 also subject to criminal forfeiture
penalties under 18 U.S.C. § 982. See discussion of this provision in chapter 5, part VII, of this manual. The
structuring violation was added to sections 5317(c) and 5324 in 1992.

"2 The term “monetary instrument” is restricted by regulation to currency and negotiable instruments that
are either in bearer form, endorsed without restriction, made out to a fictitious payee, or otherwise in such form
that title thereto passes upon delivery. See 31 C.F.R. § 103.11(m).

' The phrase “at any one time” means one calendar day (or more, if attempting to evade the reporting
requirements). 31 C.F.R. § 103.11(a).

'* The implementing regulations define the term “person” as meaning an individual, corporation,
partnership, trust or estate, joint stock company, association, syndicate, joint venture, any other unincorporated
organization or group, and all entities cognizable as legal personalities. 31 C.F.R. § 103.11(n).

4331 C.F.R. § 103.23(a), (c). A person physically transporting, mailing, or shipping reportable monetary
instruments into or out of the United States at the time of entry into the United States, or, at the time of
departure, mailing or shipping them from the United States, is covered by the regulations. 31 C.F.R.

§ 103.27(b)(1). A recipient of a reportable monetary instrument in the United States is obligated to file the
report within 15 days of receipt if the transporter did not. 31 C.F.R. § 103.27(b)(2). See United States v. Six
Thousand Seven Hundred Dollars (36,700.00) in United States Currency, 615 F.2d 1, 3 (1st Cir. 1980), which
holds that a thief in possession of stolen monetary instruments is not exempt from the reporting requirements.
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Forfeiture of the unreported instrument may result when the report is not filed or when it
is filed but contains a material omission or misstatement.'*® A report that materially
misstates the amount of monetary instruments being transported may result in the forfeiture
of all monetary instruments involved in the violation.'*” For purposes of the forfeiture
provision, the instrument is considered to be “transported” by mail or other messenger or
carrier as of the time it is delivered to the U.S. Postal Service or to the other messenger or
carrier.

Effective October 28, 1992, 31 U.S.C. § 5317(c) was amended: (1) to cover property
involved in violations under then new 31 U.S.C. § 5324(b), which makes it unlawful to fail to
file a report required by 31 U.S.C. § 5316; (2) to cause another to fail to file such a report;

(3) to file a report that contains a material omission or misstatement of fact; or (4) to structure
or assist in structuring any importation or exportation of monetary instruments.'*® However,
much of what might be considered “structuring” to evade the CMIR reporting requirement
was previously covered by the regulatory definition of “at one time” codified at 31 C.F.R.

§ 103.11(a)."®

The most controversial issue to have arisen under section 5317(c) is whether it is
necessary to establish that the person had knowledge of the reporting requirement for a

' One district court has limited the nature of the reporting requirement by holding that an individual who
was involved in “transporting” currency did not violate the pertinent regulation when he falsely reported that he
was carrying $500,000 in monetary instruments and $30,000 in currency, when in fact at least $470,000 was
being carried in currency. The court held that 31 C.F.R. § 103.23(a) requires that a person only report the
amount transported, not the form of the monetary instruments involved, so a false report of the form of the
instruments transported was not actionable. The court said that 31 C.F.R. § 103.23(b) did require such an
accurate report from a shipper or recipient of monetary instruments. See United States v. Four Hundred and
Seventy Thousand Dollars ($470,000) in U.S. Currency, No. 89-2585-CIV-Davis (S.D. Fla. Sept. 10, 1992)
(unpublished). The court failed to consider 31 C.F.R. § 103.27(d), which requires that all information
requested on a currency reporting form must be provided. Customs Form 4790 requests information on the
form of monetary instruments transported. Moreover, the court failed to consider binding precedent in United
States v. Belcher, 927 F.2d 1182, 1185-88 (11th Cir.), cert. denied, 502 U.S. 856 (1991), interpreting the
currency transaction reporting requirement under 31 U.S.C. § 5313(a) and 31 C.F.R. § 103.22. See United
States v. $173,081.04 in United States Currency, 835 F.2d 1141, 1143-44 (5th Cir.), cert. denied, 488 U.S. 850
(1988).

"7 See United States v. $173,081.04 in United States Currency, 835 F.2d at 1143-44,

' Money Laundering Enforcement Improvements Act of 1991, Pub. L. 102-550, § 1525, 106 Stat. 4062,
102d Cong., 2d Sess. (Oct. 28, 1992). See United States v. O ’Banion, 943 F.2d 1422, 1428-29 (5th Cir. 1991);
United States v. Morales-Vasquez, 919 F.2d 258, 264 (5th Cir. 1990).

149 See United States v. O’Banion, 943 F.2d at 1428-29; United States v. Morales-Vasquez, 919 F.2d at 264.
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forfeiture to be valid."”® The case law is currently split into opposite interpretations of the
forfeiture provision: those cases holding that knowledge of the reporting requirement is an
element of the forfeiture action under section 5317(c),"' and those cases to the contrary
which accept the Government’s position that only knowledge of the transportation of the
currency, not the reporting requirement, must be proved.'*

Section 5317(c) of Title 31 does not specify what forfeiture procedures are to be used, but
19 U.S.C. § 1600 states that forfeiture proceedings for any law enforced by the U.S. Customs
Service are to be conducted according to the customs forfeiture statutes, 19 U.S.C.
§§ 1602-17." The Supplemental Rules for Certain Admiralty and Maritime Claims also
apply to CMIR forfeitures."*

1% The willfulness requirement espoused in Ratzlaf v. United States, 510 U.S. 135 (1994), does not apply to
civil forfeiture.

15! United States v. One (1) Lot of Twenty-Four Thousand Nine Hundred Dollars ($24,900.00) in U.S.
Currency, 770 F.2d 1530, 1533-36 (11th Cir. 1985); United States v. Forty-Eight Thousand Five Hundred
Ninety-Five Dollars, 705 F.2d 909, 914 (7th Cir. 1983).

52 United States v. Three Hundred Fifty-Nine Thousand Five Hundred Dollars ($359,500.00) in U.S.
Currency, 828 F.2d 930, 932-34 (2d Cir. 1987); United States v. Forty-Seven Thousand Nine Hundred Eighty
Dollars ($47,980.00) in Canadian Currency, 804 F.2d 1085, 1090-91 (9th Cir. 1986), cert. denied, 481 U.S.
1072 (1987); United States v. One Hundred Twenty-Two Thousand Forty-Three Dollars (3122,043.00) in U.S.
Currency, 792 F.2d 1470, 1474 (9th Cir. 1986); United States v. 3831,160.45 in United States Currency,

607 F. Supp. 1407, 1414 (N.D. Cal. 1985), aff’d w/o op., 785 F.2d 317 (9th Cir. 1986). Prosecutors should be
aware that one controversial area is whether the forfeiture of unreported currency in a currency-transaction
offense is excessive under the Eighth Amendment Excessive Fines Clause. See United States v. Dean, 80 F.3d
1535 (11th Cir. 1996) (affirming district court’s decision to mitigate an agreed-to civil CMIR forfeiture from
$140,000 to $5,000 during sentencing of defendant in criminal case); United States v. Bajakajian, ___ U.S.
__, 117 S. Ct. 1841 (1997) (petition for certiorari granted) (affirming district court’s reduction of forfeited
currency from $357,144 to $15,000 and would have disallowed all forfeiture on ground that any forfeiture of
currency for CMIR violation would be excessive, but for the fact that defendant had failed to cross-appeal issue
of $15,000); chapter 12 of this manual contains the Government’s brief and reply to the Bajakajian case. But
see United States v. United States Currency in the Amount of One Hundred Forty-Five Thousand, One Hundred
Thirty-Nine Dollars ($145,139.00), 18 F.3d 73 (2d Cir.) (currency involved in CMIR violation), cert. denied
sub nom. Etim v. United States, 513 U.S. 815 (1994). Cf. United States v. $196,601.00 in United States
Currency, No. 93-5326 (Dec. 10, 1993) (unpublished) (rejecting post-conviction double jeopardy challenge to
CMIR civil forfeiture on grounds that the currency was an “instrumentality” of the crime).

'3 The Supplemental Rules for Certain Admiralty and Maritime Claims also apply to CMIR forfeitures. See
United States v. $22,640.00 in United States Currency, 615 F.2d 356, 358 (5th Cir. 1980).

154 See United States v. $22,640.00 in United States Currency, 615 F.2d at 358.
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B. Forfeitable Property under 18 U.S.C. § 2254 (Child Exploitation
Violations)

Section 2254 of Title 18 is a civil forfeiture statute that applies to instances of violations
of 18 U.S.C. § 2251 (exploitation of children by having them engage in sexually explicit
conduct for the purpose of producing visual depiction of that conduct), 18 U.S.C. § 2251A
(selling or buying children so they may be used in visual depiction of sexually explicit
conduct), and 18 U.S.C. § 2252 (shipping, receiving, or distributing visual depictions of
sexually explicit conduct involving children)."”® Forfeiture extends to the visual depiction
itself, any property used or intended to be used to commit or promote the commission of any
of those violations, and any property constituting or traceable to gross profits or other
proceeds obtained from any of those violations. There is an innocent owner defense in the
statute.'”® Procedural provisions for this type of civil forfeiture are similar to those for other
types of civil forfeiture.””’ The relation back doctrine applies."”® The venue provision
extends venue to any district in which a defendant criminally charged with a violation who
owns such property is found, or to any district where a related criminal prosecution is
brought.'*’

Use of this forfeiture statute, first enacted to be effective October 18, 1984, then amended
effective November 18, 1988,'® was stayed for some time due to a ruling by a federal district
court in Washington, D.C., that its provisions (as well as a portion of the criminal forfeiture
provisions in 18 U.S.C. §§ 1467 and 2253) were unconstitutional.'" The court held that
seizures based on probable cause were improper when they involved First Amendment
protected materials, so the civil forfeiture procedures were unconstitutional as applied to
expressive materials like those covered by this statute, even though there was no requirement
that they be legally obscene. This stay was vacated in February 1992, primarily because the

' The criminal forfeiture provision for these violations is contained in 18 U.S.C. § 2253.
15 18 U.S.C. §§ 2254(a)(2)-(3).

17 See, e.g., 18 U.S.C. § 2254(d), which incorporates the Customs laws and procedures by reference.
Property custody and disposition provisions are similar to those found in 18 U.S.C. § 981 and 21 U.S.C. § 881.

15818 U.S.C. § 2254(2).

199 18 U.S.C. § 2254(i).

1% Anti-Drug Abuse Act of 1988, Pub. L. 100-690, Title VII, § 7522(c), 102 Stat. 4181 (Nov. 18, 1988).
1! dmerican Library Ass'n v. Thornburgh, 713 F. Supp. 469 (D.D.C. 1989), vacated, 956 F.2d 1178

(D.C. Cir. 1992). The lower court opinion limited the forfeiture remedy to post conviction criminal forfeiture,
and then only when a pattern of illegal activity was demonstrated.
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court of appeals found that the plaintiff associations—who represented producers and
distributors of books, magazines, and films—Ilacked standing to seek declaratory relief on the
constitutionality of section 2254.'62

Effective November 29, 1990, 18 U.S.C. § 2252 was amended to prohibit possession of
three or more books, films, video tapes, periodicals, or other matter depicting children
involved in sexually explicit activity, if they were shipped or transported in interstate or
foreign commerce, or if they were produced using materials so shipped or transported.'® In
light of the fact that such material is now considered to be contraband per se, administrative
forfeitures resumed after the district court’s opinion was vacated.'®* However, advice by both
the Child Exploitation and Obscenity Section and the Asset Forfeiture and Money
Laundering Section of the Criminal Division should be sought before any civil judicial action
is filed pursuant to this statute. A proposed civil forfeiture complaint and related documents
should first be submitted to the Child Exploitation and Obscenity Section for review. This
section in turn will refer the complaint and other documents to the Asset Forfeiture and
Money Laundering Section for review.

As an alternative or in addition to using section 2254 in child exploitation cases, it may be
possible in some situations to file a money laundering forfeiture action pursuant to 18 U.S.C.
§ 981(a)(1)(A). As a matter of standard procedure, the Asset Forfeiture and Money
Laundering Section will review all proposed child exploitation forfeiture actions which seek
forfeiture under a money laundering theory and/or civil forfeiture action as well. The Child

12 4merican Library Ass’n v. Barr, 956 F.2d 1178 (D.C. Cir. 1992). The court cited an affidavit by Edward
S.G. Dennis, former Assistant Attorney General of the Criminal Division, to which were attached instructions
sent to United States Attorneys on the subject of pretrial seizures in obscenity-related cases. Id. at 1198. The
Memorandum, entitled “Pretrial Seizure of Presumptively Protected First Amendment Materials,” issued on
April 12, 1989, states that pretrial seizures of forfeitable material are barred in RICO cases predicated on
obscenity statute violations, in obscenity cases, and in child exploitation cases. The Memorandum then adds
that the Department of Justice may still seek restraining orders, or request performance bonds, to ensure that
assets are not substantially depleted prior to conviction, and that pretrial seizures of limited copies for
evidentiary purposes are still permitted. However, in view of the amendment to the statute effective November
29, 1990, which prohibits possession of three or more books or other items depicting child pornography (if
transported in interstate or foreign commerce) (now 18 U.S.C. § 2252(a)(4)), the Child Exploitation and
Obscenity Section no longer regards this Memorandum as applicable in child exploitation cases.

118 U.S.C. § 2252(a)(4)(B), added by Crime Control Act of 1990, Pub. L. 101-647, Title I, § 323,
104 Stat. 4818 (Nov. 29, 1990). The amendment also made possession of three or more such materials
contraband per se if they are possessed in the “special maritime or territorial jurisdiction” of the United States.
18 U.S.C. § 2252(a)(4)(A). :

'* The Supreme Court has recognized that there is a significant constitutional difference between child
pornography and obscenity. See New York v. Ferber, 458 U.S. 747 (1982) (upholding New York’s child
pornography statute). Works visually depicting such sexual conduct by children are not, the Court held, First
Amendment protected speech. Id. at 756-57.
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Exploitation and Obscenity Section is responsible for forwarding the pleadings in all such ‘
proposed actions to the two components for their review.
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‘ Chapter 2

Seizure of Property for Civil Forfeiture

l. Overview of Common Seizure Issues

The process of civil forfeiture begins with the actual or constructive seizure of the
allegedly “guilty” property. Actual seizure of tangible personal property frequently occurs
prior to the initiation of a formal civil forfeiture action, based on a Fourth Amendment
warrant or a recognized exception to the constitutional warrant requirement, such as an
extrajudicial assessment of probable cause by the seizing agency.! However, all property that
is to be civilly forfeited in a judicial proceeding, whether it is real or personal property,
tangible or intangible, must be brought within the jurisdiction of the court pursuant to a
warrant of arrest in rem.’

‘ A. Constitutional Requirements

The constitutional rights and safeguards of the Fourth and Fifth Amendments have been
held to be applicable to civil forfeitures that are predicated on criminal conduct because such
forfeitures are considered quasi-criminal in nature.® Therefore, seizures of property for
forfeiture must be “reasonable” under the Fourth Amendment.* As a general rule, the
pre-seizure notice and hearing are not required to satisfy the Fifth Amendment Due Process
Clause, as long as a prompt post-seizure hearing is available for those contesting the

! See discussion in part III of this chapter, infra.

? See discussion of warrants of arrest in rem in part IILB of this chapter, infra. In the case of property
located abroad, however, property is brought within the court’s control through other means, as discussed in
chapter 11, part I, of this manual.

* Boyd v. United States, 116 U.S. 616, 634-35 (1886).

‘ * See Boas v. Smith, 786 F.2d 605, 609 (4th Cir. 1986); United States v. Kemp, 690 F.2d 397, 401 (4th Cir.
1982).
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property’s forfeitability.” However, in United States v. James Daniel Good Real Property,
510 U.S. 43 (1993), the Supreme Court held that, absent exigent circumstances, due process
requires that real property owners receive notice and an opportunity for an adversarial
hearing before real property is seized in civil forfeiture cases.® To establish exigent
circumstances, the Government must prove that its interest in preventing the sale, destruction,
or continued unlawful use of the property cannot be protected by means less restrictive than
seizure, such as a lis pendens, restraining order, or bond.” The requirements of Good apply to
all forms of real property, residential or otherwise.® Furthermore, a “seizure” under Good is
arguably anything that unreasonably interferes with an owner’s right to use and enjoyment of
the real property.’

’ Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 678-79 (1974); United States v. 141st Street
Corp., 911 F.2d 870, 874-76 (2d Cir.) (“exigent” or “extraordinary” circumstances were present, so seizure
necessary without notice), cert. denied, 498 U.S. 1109 (1991); United States v. One 1980 Red Ferrari,

875 F.2d 186, 189 (8th Cir. 1989); United States v. One 1985 Cadillac Seville, 866 F.2d 1142, 1147 (9th Cir.
1989).

® Prior to the Good decision, the Second Circuit held that, in the absence of exigent circumstances, the
Government may not seize a business ex parte without a hearing. See United States v. All Assets of Statewide
Autoparts, Inc., 971 F.2d 896 (2d Cir. 1992) (Government should first consider less drastic alternatives, such as
occupancy agreements, bonds and receiverships). In addition, it has been held that Good does not apply to
seizures of personal property. See United States v. Funds in the Amount of $228,390.00, No. 94-C-6618,
1996 WL 284943 (N.D. Ill. May 23, 1996) (unpublished) (Good was expressly confined to the forfeiture of real
property); Madewell v. Downs, 68 F.3d 1030 (8th Cir. 1995) (Good applies only to cases involving real
property); U-Series International Services, Ltd. v. United States, No. 94-CIV-2733 (MBM), 1995 WL 671567
(S.D.N.Y. Nov. 7, 1995) (unpublished) (Good does not extend to seizure of electronic goods from ships).
Compare United States v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995)
(Good, on its face, is limited only to real property; however, there is the possibility that it could extend to
property other than realty) and Organizacion JD Ltda. v. United States Department of Justice, 18 F.3d 91
(2d Cir.) (no need to decide if Good applies to personal property such as electronic fund transfers seized by
Government because case clearly involved exigent circumstances), cert. denied, 512 U.S. 1207 (1994).

7 See United States v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995)
(Government failed to show that it even considered less restrictive measures to preserve the property for
forfeiture, or that less restrictive measures would have been insufficient to preserve the availability of the
property for forfeiture); United States v. 51 Pieces of Real Property, 17 F.3d 1306 (10th Cir. 1994) (to establish
exigent circumstances sufficient to dispense with requirement of pre-seizure notice and hearing, Government
must establish that less restrictive measures, including /is pendens and restraining orders, would not suffice to
protect the Government’s interest); United States v. All Right, Title and Interest in Real Property Titled in the
Name of Taipei Partners, 927 F. Supp. 1324 (D. Haw. 1996) (threat of continued drug activity at the property
insufficient to establish exigent circumstances); United States v. All Right, Title and Interest... Kenmore Hotel,
888 F. Supp 580 (S.D.N.Y. 1995) (exigent circumstances justified seizure of hotel where drug activity was
rampant).

¥ United States v. James Daniel Good Real Property, 510 U.S. 43, 61 (1993).

°Id. at 54.
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The Court in Good also explicitly endorsed a method of initiating a civil forfeiture
proceeding against real property that does not require actual physical seizure of the property.
This method, commonly referred to as “post and walk,” involves obtaining a warrant of arrest
in rem on the defendant real property and serving process on the owner. The Court noted in
Good that actual seizure of real property is not necessary in order to establish jurisdiction in
an in rem forfeiture proceeding involving real property.'® When a civil forfeiture is
commenced by using the “post and walk” procedure described above, the actual seizure of
the real property occurs upon or after the forfeiture of the property."’

In response to the Good decision, the Department of Justice issued a policy memorandum
addressing real property seizures.'> Given the holding of Good and the Court’s endorsement
of the method of initiating a real property forfeiture by “posting” the process on the real
property and serving process on the owners, the Good policy provides that posting real
property without taking actual custody and control “is to be preferred and utilized in every
case unless a balancing of the interests weigh in favor of a pre-seizure hearing or exigent
circumstances dictate immediate seizure without a pre-seizure hearing.” The Good policy at
p. 4 states:

The warrant of arrest in rem must contain the word “arrest” on its face so as to meet the requirements
of the Admiralty rules and actually establish the jurisdiction of the Court. Use of the words “arrest”
and “seize,” however, should be avoided in the section of the warrant containing directions to the U.S.
[m]arshal. The warrant should: a) include direction to the U.S. [m]arshal to “post” the warrant by
affixing it to the structure to effect service of process on the defendant in rem; and b) contain a
statement that the property is not being seized or otherwise taken into custody and that the U.S.
Marshals Service is not responsible for the care or maintenance of the property during the pendency of
the forfeiture action.

1 Id. at 58 (citing United States v. TWP 17 R 4, Certain Real Property in Maine, 970 F.2d 984, 986 and n.4
(1st Cir. 1992) which, in turn, cited Rule E(4)(b) of the Supplemental Rules for Certain Admiralty and Maritime
Claims).

" See United States v. Real Property Located at 165 Adelle Street, 850 F. Supp. 534 (S.D. Miss. 1994)
(government service of notice on real property by posting at the property the summons, Verified Complaint for
Forfeiture and a Notice of Forfeiture Action, held sufficient to satisfy due process requirements under Good).

12 See Memorandum, entitled “Seizure of Real Property In Civil In Rem Proceedings In Light of the
Supreme Court’s decision in United States v. James Daniel Good Real Property,” Directive 94-8, issued by the
Office of the Deputy Attorney General on November 14, 1994 [Asset Forfeiture Policy Manual (1996),

Chap. 1, Sec. I, at p. 1 — 1]. The purpose of this policy is to describe some of the alternatives available to the
Government to effect civil forfeitures and still protect real property during the pendency of the forfeiture action.
The policy is divided into three sections: (1) posting of real property without taking actual custody and control
(continued occupancy); (2) notice and an opportunity for a hearing required before seizure (no exigent
circumstances; possible continued occupancy); and (3) seizure upon exigent circumstances without notice and
an opportunity for a pre-seizure hearing (possible removal of occupants).
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A number of legal issues have arisen as a result of the Good decision. For example,
several courts have ruled that sanctions are available for seizures of real property made in
countervention of the notice and hearing requirements endorsed in Good. Some circuits
require dismissal with opportunity to refile if the statute of limitations permits, while others
require suppression, damages, or return of rents."

B. lllegality of Seizure

The illegality of a seizure is not necessarily fatal to forfeiture of the seized property if the
basis for forfeiture can be sustained by independent, untainted evidence."* However,
suppression of the fruits of an illegal seizure may result in dismissal of a case, or summary
judgement for a claimant, where the Government has no other evidence to establish probable

" See, e.g., United States v. Peyton Woods Trail, S.W., 66 F.3d 1164 (11th Cir. 1995) (dismissal of
complaint); United States v. One Parcel of Real Property with Building...Known as Lot Six (6), 48 F.3d 289
(8th Cir. 1995) (same); United States v. One Parcel of Real Property Located at 9638 Chicago Heights,

27 F.3d 327 (8th Cir. 1994) (same); Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995)
(dismissal not required in historical cases, but dismissal without prejudice is an option in future cases, plus
payment of monetary or other relief for loss of use and enjoyment of property); United States v. 51 Pieces of
Real Property, 17 F.3d 1306 (10th Cir. 1994) (return of rents collected); United States v. One 1989, 23 Foot,
Wellcraft Motor Vessel, 910 F. Supp. 46 (D.P.R. 1995) (same); United States v. All Assets and Equipment of
West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995) (damages for lost profits); United States v. 18900 S.W.
50th Street, 915 F. Supp. 1199 (N.D. Fla. 1994) (return of property pending resolution of forfeiture case). See
also United States v. Real Property Located at 20832 Big Rock Drive, 51 F.3d 1402 (9th Cir. 1995) (Good
violation requires suppression of evidence illegally seized, but does not require dismissal of complaint); United
States v. One Parcel Property Located at Lot 85, 894 F. Supp. 397 (D. Kan. 1995) (Good violation does not
require dismissal of forfeiture action as long as impermissibly obtained evidence is not used in the forfeiture
proceeding); United States v. Real Property Known as 429 South Main Street, 906 F. Supp. 1115 (S.D. Ohio
1995) (same). For a discussion of the various cases in which these issues have presented themselves, see
Memorandum, entitled “Developments in Case Law Applying James Daniel Good Real Property, 510 U.S. 43
(1993),” issued by the Asset Forfeiture and Money Laundering Section. A copy of this policy directive can be
found on the Asset Forfeiture Bulletin Board, in the “asset forfeiture training outlines” section.

" United States v. $191,910.00 in U.S Currency, 16 F.3d 1051, 1064-65 (9th Cir. 1994); United States
v. A Parcel of Land...Known as 92 Buena Vista, 937 F.2d 98 (3d Cir. 1991), aff’d on other grounds,
507 U.S. 111 (1993); United States v. Premises & Real Property at 4492 S. Livonia Road, 889 F.2d 1258,
1265-66 (2d Cir. 1989), reh’g denied, 897 F.2d 659 (1990) (per curiam); United States v. One 1978 Mercedes
Benz, 711 F.2d 1297, 1303 (5th Cir. 1983); United States v. One (1) 1971 Harley-Davidson Motorcycle,
508 F.2d 351, 351-52 (9th Cir. 1974) (per curiam); United States v. $37,590.00, 736 F. Supp. 1272, 1280
(S.D.N.Y. 1990); United States v. 15824 West 143rd Street, 736 F. Supp. 882, 887 (N.D. Ill. 1990).
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. cause.” In addition, the doctrine of collateral estoppel may impact on seizure issues.'®
Moreover, an illegal seizure may subject the offending law enforcement officers to personal
liability for their unlawful actions'” and may preclude the judicial issuance of a certificate of
reasonable cause for the seizure, which serves to immunize the seizing party and the
government attorney from lawsuits or judgments based on the forfeiture proceeding.'® The
illegality of seizure issue is different where the illegality involves a Good violation (Fifth
Amendment due process implications).”

C. Delay of Seizure

As a general rule, the ultimate forfeitability of property is not undermined by the fact that
seizure does not occur immediately upon the discovery of the facts or conduct giving rise to

15 See United States v. $53,082 in United States Currency, 985 F.2d 245 (6th Cir. 1993) (dog sniff that was fruit
of illegal seizure excluded from forfeiture case; summary judgment for claimant when the Government could not
otherwise establish probable cause); United States v. $639,588 in U.S. Currency, 955 F.2d 712 (D.C. Cir. 1992)
(case dismissed where the Government had no evidence to establish probable cause other than drug residue on
seized currency had been seized illegally from claimant’s luggage).

16 See, e.g., United States v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995)
(defendant who has litigated Fourth Amendment issues in state criminal case is estopped from re-litigating
same in federal forfeiture case).

17 See, e.g., Transportes Aeros Mercantiles Panamericanos, S.A. v. Boyatt, 562 F. Supp. 707, 711 (S.D. Fla.
1983) (involving an illegal seizure of a common carrier).

1828 U.S.C. § 2465 provides, in pertinent part:
Upon the entry of judgment for the claimant in any proceeding to condemn or forfeit property
seized under any act of Congress, ...if it appears that there was reasonable cause for the
seizure, the court shall cause a proper certificate thereof to be entered and the claimant shall
not, in such case, be entitled to costs nor shall the person who made the seizure, nor the
prosecutor, be liable to suit or judgment on account of such suit or prosecution.
"\ See United States v. One 1986 Ford Pickup, 56 F.3d 1181 (9th Cir. 1995).

19 See discussion in part I.A of this chapter, supra.
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the forfeiture.”® The seizure and the institution of civil forfeiture proceedings must, of course,
be undertaken within the applicable five-year statute of limitations.'

The Supreme Court has held that noncompliance with the procedural provisions of the
Customs laws (19 U.S.C. §§ 1602-04), which require prompt action with regard to seizure for
forfeiture, is not grounds for dismissal of a forfeiture action as long as the forfeiture action is
filed within the five-year statute of limitations period.”” The issue of delay is discussed in
detail in chapter 4.

Il. Pre-seizure Planning

A. Involvement of Government Attorney

Whenever possible, the government attorney should become involved in any potential
civil forfeiture case prior to the seizure of the subject property and should maintain close
contact with the case agent in the investigative agency throughout the processing of the civil
forfeiture action. Prior to seizure, the government attorney can provide valuable assistance to
the investigating agents in assessing the advisability and legality of seizure and the existence
of the requisite probable cause to seize and proceed against the property.

2 United States v. Walker, 900 F.2d 1201, 1204 (8th Cir. 1990); United States v. One 1978 Mercedes Benz,
711 F.2d at 1302; United States v. Kemp, 690 F.2d 397, 401 (4th Cir. 1982); O Reilly v. United States,
486 F.2d 208, 210 (8th Cir.), cert. denied, 414 U.S. 1043 (1973); Sanders v. United States, 201 F.2d 158, 159
(5th Cir. 1953). But see United States v. Pappas, 613 F.2d 324, 330 (1st Cir. 1980) (requiring that a
warrantless seizure for forfeiture under 21 U.S.C. § 881(b)(4) be contemporaneous with events supplying
probable cause).

2! The statute of limitations for forfeiture proceedings that incorporate the Customs laws is set forth in
19 U.S.C. § 1621, which provides that actions must be instituted within five years from the time the alleged
offense was “discovered.” One court has held that the term “discovered” relates to the “discovery” of the
criminal offense supporting the forfeiture. See United States v. Real Property Located at 9167 Rock’s
[Rocky’s] Road, No. C-94-20004 (PVT), 1995 WL 68440 (N.D. Cal. Feb. 10, 1995) (unpublished) (holding
that an offense is “discovered” when the Government discovers or posseses the means to discover an offense).
A more logical reading would be that the term “discovered” refers to the “discovery” that the property is subject
to forfeiture. After all, this is the moment when the Government’s cause of action—probable cause for
forfeiture—first accrues. The discovery of the “offense” supporting the forfeiture and the discovery of a
property’s involvement in that offense may occur on considerably different dates as where the Government
discovers only after convicting a defendant of the underlying crime that a particular item of property had been
purchased with criminal proceeds. The five-year limitations under 19 U.S.C. § 1621 ought to run from the
latter date, not the date from which the criminal offense was committed. Forfeiture proceedings that do not
incorporate the Customs laws are governed by the statute of limitations set forth in 28 U.S.C. § 2462, which
requires that actions be initiated within five years from the date when the claim first accrued.

2 United States v. James Daniel Good Real Property, 510 U.S. 43, 62-65 (1993).
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The government attorney should also become involved in pre-seizure property
management decisions with the U.S. Marshals Service (or in the Department of the Treasury
cases with independent contractor, EG&G Dynatrend). If seizure and forfeiture of the
targeted asset will entail significant management responsibilities (including any situation
where an ongoing business is involved), the representative of the U.S. Marshals Service, who
will be taking custody of the property, must be consulted so that an assessment of the
financial impact of the proposed action is made. Notice should be given at least five days in
advance of an ordinary seizure and ten days in advance of a complex seizure. Formal pre-
seizure planning, whether through actual meetings or telephone calls, should occur prior to
the seizure of any real property, business, livestock, large quantity assets posing storage
problems, or any unusual asset that might pose a special management or disposition problem.
The ultimate decision as how to proceed, however, rests with the United States Attorney.”

When the wrongdoer or the underlying conduct giving rise to forfeiture is also the subject
of a simultaneous criminal investigation or proceeding, the government attorney responsible
for the civil forfeiture action should also consult with the criminal government attorney
involved in the case to ensure that their preliminary and litigative activities are coordinated
and consistent. However, the civil government attorney, the criminal government attorney,
and the case agent should be aware of the possible need to secure an order under

# A full discussion regarding pre-seizure planning is contained in the Memorandum, entitled “Guidelines
for Pre-seizure Planning,” Directive 94-2, issued by the Department of Justice on February 16, 1994 [A4sset
Forfeiture Policy Manual (1996), Chap. 1, Sec. I, at p. 1 — 1], and in the U.S. Marshals Service’s Policy and
Procedures Manual (February 1994). This Memorandum updates and supersedes the Department of Justice
policy on pre-seizure planning set forth in the Memorandum, entitled “Anticipating and Avoiding Problems
Relating to the Management and Disposition of Seized and Forfeited Assets,” Directive 86-1, issued by the
Office of the Deputy Attorney General on June 25, 1986, and is intended to encourage practices that will
minimize or avoid the possibility that the Government will assume unnecessarily difficult or insurmountable
problems in the management and disposition of seized assets. Subject areas include, inter alia, scope of assets
covered; general policy guidelines; net equity values; planning checklists; financial analysis worksheets; use of
seizure warrants on real property; alternatives to seizure; management and disposal of seized assets; and dispute
resolution. See also Memorandum entitled “Implementation of Pre-seizure Planning Policy,” Directive 94-2,
issued by the Office of the Deputy Attorney General on April 19, 1994 [A4sset Forfeiture Policy Manual
(1996), Chap. 1, Sec. I, at p. 1 — 1], and Memorandum, entitled “Implementation of Guidelines for Pre-Seizure
Planning,” Directive 96-3, issued by the Office of the Deputy Attorney General on March 15, 1996 [Asset
Forfeiture Policy Manual (1996), Chap. 1, Sec. I, atp. 1 — 1].

In any pre-seizure planning, the government attorney should consider the effect of The Attorney General’s
Guidelines on Seized and Forfeited Property (July 1990), available from the Asset Forfeiture and Money
Laundering Section; Memorandum, entitled “Departmental Policy Regarding the Seizure and Forfeiture of Real
Property that is Potentially Contaminated, or is Contaminated, with Hazardous Substances,” Directive 90-3,
issued by the Office of the Deputy Attorney General on June 29, 1990 [Asset Forfeiture Policy Manual (1996),
Chap. 8, at p. 8 — 1]; and Memorandum, entitled “Seizure of Forfeitable Property,” Directive 90-1, issued by
the Office of the Deputy Attorney General on January 11, 1990 [Asset Forfeiture Policy Manual (1996),

Chap. 1, Sec. II, atp. 1 — 13].
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Fed. R. Crim. P. 6(¢)(3)(C)(i) to authorize disclosure of legitimate grand jury materials for
use in the context of the civil forfeiture action.”* On March 14, 1990, the Attorney General
approved guidelines on the disclosure and use of matters occurring before the Grand Jury.”
A disclosure order is unnecessary where the civil forfeiture attorney was legitimately
involved in the related Grand Jury investigation and relies upon information obtained through
that investigation in deciding to file the civil forfeiture complaint.”® This does not mean,
however, that the civil forfeiture attorney is permitted to “disclose” that information in the
forfeiture complaint without obtaining the necessary disclosure order under Rule 6(¢). Any
such disclosure must be in compliance with Rule 6(¢).”’

B. Decision to Seize
1. Prospects for Success in Forfeiture Proceeding

The primary determination to be made by the government attorney and the investigating
agents before seizing property for forfeiture is whether the Government is likely to prevail in
the ensuing forfeiture action. To make this determination, they must assure themselves that
the Government has sufficient evidence to meet its burden of proof at trial, whether that
burden is simply a showing of probable cause for forfeiture or proof of forfeitability by a
preponderance of the evidence.

Under forfeiture statutes that incorporate the Customs laws (e.g., 21 U.S.C. § 881), the
Government is required only to make an initial showing of probable cause for forfeiture
(19 US.C. § 1615), which can be accomplished through the use of hearsay evidence. The
burden then shifts to the claimant to defend the property or his interest therein by a
preponderance of the evidence. Some courts have applied the same burden-shifting standard
to statutes that do not incorporate the Customs laws, while others have applied the general

2 See United States v. Sells Engineering, Inc., 463 U.S. 418 (1983); United States v. Baggot, 463 U.S. 476
(1983).

 Part IIL.D of these guidelines discusses disclosure in civil and criminal forfeiture cases.
% United States v. John Doe, Inc., I, 481 U.S. 102, 108 (1987).

2 Id. at 110-11. However, in FIRREA matters, criminal prosecutors are permitted by statute to disclosure
Grand Jury information to civil forfeiture attorneys for their use in commencing a civil FIRREA forfeiture
without the need for a Rule 6(e) order, even if the civil attorney was not involved in the Grand Jury
investigation. 18 U.S.C. § 3322(a). It is unclear whether the civil FIRREA attorney may then disclose that
information in the forfeiture complaint without further court order. See discussion in chapter 1, part V.C, of
this manual.
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standard for civil actions, with the burden resting on the Government to prove its case by a
preponderance of admissible evidence.”®

2. Evaluation of Property

When determining whether to seize property that is subject to forfeiture, the government
attorney and the investigating agents should also consider and analyze the type of property
involved and its value. This analysis will necessarily be based on a rough assessment when
circumstances require immediate seizure, but if the seizure can legitimately be postponed,
there should also be a realistic estimate of the condition and value of the property, the extent
of the wrongdoer’s interest therein, and the potential validity of third-party claims.

Furthermore, whenever possible, the government attorney and the investigating agents
should consult with the U.S. Marshals Service, which normally takes custody of the property
after seizure, to make arrangements for, and discuss possible problems with the property’s
storage and preservation during the pendency of the forfeiture proceeding. The Asset
Forfeiture and Money Laundering Section should also be contacted when particularly
difficult problems of business management, maintenance, and/or eventual disposition are
presented.

In FIRREA forfeiture cases, the applicable regulatory agency should be consulted as it
- may be the entity responsible for managing the property pre-forfeiture.

If it is likely that third parties will be entitled to relief from forfeiture, or if the costs and
difficulties of storage, preservation, and disposition will be unduly burdensome, it may be
ill-advised or wasteful to seize the property and attempt to forfeit it to the United States. The
same is true if the target property has a low monetary value or is in poor condition. In this
regard, both the Federal Bureau of Investigation and the Drug Enforcement Administration
have established specific policies against seizing or attempting to forfeit property with low
monetary value. There are also minimum net equity policies with respect to adoptive
seizures and forfeitures.”

*® The burden of proof issue is discussed in chapter 4, part V.A, of this manual.

* The term “adoptive” seizures refers to seizures of property that are made by non-federal law enforcement
agencies, after which the property seized is turned over to a federal agency for “adoption” and subsequent
forfeiture. See Memorandum, entitled “General Adoption Policy and Procedure,” Directive 93-1, issued by the
Office of the Deputy Attorney General on January 15, 1993 [A4sset Forfeiture Policy Manual (1996), Chap. 6,
Sec. I, at p. 6 — 1]. The minimum monetary thresholds indicated in this Memorandum have been superseded.
The current thresholds are contained in part III.D of this chapter, infra.

2—9
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3. Law Enforcement Objectives

It should be kept in mind, however, that the purpose of civil forfeiture is not to make a
profit for the Government, but to provide a civil remedial device to impose liability on
persons who knowingly or consensually acquiesce in the use of their property, or the
acquisition of criminally-derived property, in violation of federal law. Therefore, even if the
property is worth little, its forfeiture may nonetheless serve legitimate and overriding law
enforcement objectives by depriving the wrongdoer, or persons in concert with the
wrongdoer, of its use and availability.

Also, it is appropriate to use the forfeiture statutes as a means of recovering property for
the benefit of victims, even if the Government will, in the end, retain none of the property.*

4. Special Policies for Certain Types of Property
a. Real Property

When real property is the contemplated subject of seizure and forfeiture, it is particularly
important for the government attorney to investigate ownership interests in the property and
possible problems with its custody, marketability, and eventual disposition. To this end, a
thorough title search should be completed before seizure, as well as a careful examination
and estimation of the extent of the wrongdoer’s equity in the property through the use of such
informational sources as recorded mortgages and liens, and state and local tax records.

Furthermore, the U.S. Marshals Service must be consulted, before the seizure of realty,
about the means to be used to preserve the property. For instance, decisions must be made as
to whether to seal buildings on the property, how to deal with innocent residents (or the
wrongdoer’s family if it is living on the property), and whether and how to continue
commercial operation of business enterprises that may be situated there.”'

% See chapters 9 (Petitions for Remission and Mitigation of Civil and Criminal Forfeiture) and 10 (Disposition
of Forfeited Property) of this manual.

*! More detailed information on the role of the U.S. Marshals Service in pre-seizure planning for forfeiture
of real property can be found in the U.S. Marshals Service’s Policy and Procedures Manual (February 1994) at
chapter 2 (section 21.2-3) and chapter 6 (section 21.6-2). Seizures of real property have become quite
uncommon in most districts following the Supreme Court’s decision in Good. Most districts opt, instead, to
employ the “post and walk” procedure endorsed by the majority in Good. ’

2—10
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b. Conveyances

If feasible, title and lien searches should be considered prior to the seizure of certain
conveyances for forfeiture. State motor vehicle agencies, the Federal Aviation
Administration, and the U.S. Coast Guard keep records of ownership and certain security
interests, which can be indispensable to the seizing agency and the government attorney in
deciding whether to pursue forfeiture. Moreover, the U.S. Marshals Service should be
consulted about the marketability of certain conveyances to be seized and the possible need
for a prompt interlocutory sale of the property to prevent deterioration or damage and to
avoid excessive storage and maintenance costs.

c. Ongoing Businesses

Special rules or policies also apply where an ongoing business is to be seized. One circuit
has held that the owner(s) of the business must be afforded notice and an opportunity for a
hearing prior to the seizure when the Government intends to close the business pending
forfeiture.”> Second, in any case where forfeiture of a business is sought under the theory that
the business facilitated a money laundering offense, no civil or criminal forfeiture action may
be filed without prior consultation with the Asset Forfeiture and Money Laundering
Section.® Third, as noted above, if the business involved is particularly complex, the Asset
Forfeiture and Money Laundering Section should be consulted on pre-seizure planning
issues. Finally, seizures of ongoing businesses may involve multiple considerations, such as
whether the business can remain viable when involvement in illegal activities or infusion of
illegal business’ liabilities both existing and foreseeable, and whether the business is in
compliance with applicable law.

5. Documentation of Pre-seizure Planning
a. Planning Checklists
The pre-seizure planning process should be documented.>* There are a variety of

checklists used by United States Attorneys’ Offices and the Asset Forfeiture and Money
Laundering Section for this purpose. These checklists provide a convenient way to collect

*2 See United States v. All Assets of Statewide Auto Parts, Inc., 971 F.2d 896 (2d Cir. 1992).
3 See United States Attorneys’ Manual § 9-105.000.
* See Memorandum, entitled “Guidelines for Pre-seizure Planning,” Directive 94-2 , issued by the Office of

the Deputy Attorney General on February 16, 1994 [Asset Forfeiture Policy Manual (1996), Chap. 1, Sec. 1, at
p.1—1].
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necessary information for informed pre-seizure planning decisions. More detailed checklists,
which include notice to the U.S. Marshals Service of the pre-seizure conference, a pre-seizure
planning questionnaire, and the U.S. marshal’s recommendation, are used for planning
seizures of businesses and residential or commercial real estate.

b. Net Equity Worksheets

A written net equity analysis is necessary to facilitate and to document pre-seizure
planning decisions. The investigative agency should ensure that current and accurate
information on the ownership of, and encumbrances against, personal property targeted for
forfeiture is compiled and made available to the U.S. Marshals Service and the United States
Attorney. In instances where real property and/or businesses are targeted for seizure, the
U.S. Marshals Service will conduct a title search. In some cases the information necessary
for analysis of net equity will not be obtainable prior to seizure without compromising the
investigation. In such cases, the U.S. Marshals Service should complete the pre-seizure
checklist and net equity worksheet within five business days of the seizure.

c. Litigative Files

If the net equity assessment indicates that the aggregate of all liens, mortgages, and
management and disposal costs approach or exceed the United States’ potential equity, and
the government attorney decides to go forward with the seizure and forfeiture, the
government attorney should acknowledge the potential loss and document the circumstances
that warrant continuing the seizure and forfeiture.

The government attorney is responsible for ensuring that all pre-seizure planning
checklists and net equity analyses are complete and placed, at a minimum, in the litigative
file. If the net equity analysis shows that the property has marginal or negative net equity,
the government attorney must document a plan to protect innocent lienholders and to dispose
of the property in a manner that will minimize loss to the Government (e.g., an immediate
motion for interlocutory sale or stipulated sale of the property thereby minimizing asset
management costs).”’

** Information concerning stipulated and interlocutory sales may be found in A Guide to Sales of Property
Prior to Forfeiture (revised November 1990), which is available from the Asset Forfeiture and Money
Laundering Section.
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6. FIRREA Cases

Effective August 1, 1994, the Department of Justice, the Department of the Treasury, and
the various federal financial institution regulatory agencies entered into a Memorandum of
Understanding governing FIRREA forfeiture cases. The following is a synopsis of the
provisions of this Memorandum of Understanding pertaining to the custody of property
seized for FIRREA forfeiture.

As used in the Memorandum of Understanding, the term “FIRREA forfeiture” means
forfeiture of any property, real or personal, which: (1) is forfeitable under 18 U.S.C.
§ 981(a)(1)(D) or (2) is forfeitable under 18 U.S.C. § 981(a)(1)(C) as proceeds traceable to a
federal financial institution fraud violation when the financial institution affected by the
underlying violation has been under the supervision of a regulatory agency in its receivership,
conservatorship, liquidating agency, or corporate purchaser capacity (or, more simply, in
“failed institution” cases).*

This definition includes forfeiture of any property which is forfeitable under 18 U.S.C.
§ 981(a)(1)(C) or (D), regardless of whether forfeiture is actually sought or obtained under
18 U.S.C. § 981(a)(1)(C) or (D), or under another statute. In administrative forfeitures under
other statutory authority—e.g., 18 U.S.C. § 981(a)(1)(A) (forfeiture of property “involved in”
money laundering offenses)—the agency conducting the forfeiture will determine whether it
is a FIRREA forfeiture. In judicial forfeitures under other statutory authority, that
determination will be made by the United States Attorney’s Office conducting the forfeiture
(or by the Fraud Section of the Criminal Division in its cases.) The Asset Forfeiture and
Money Laundering Section of the Criminal Division or the Department of the Treasury’s
Executive Office for Asset Forfeiture will resolve any challenges to these determinations by
other entities.

In FIRREA forfeitures, the pertinent regulatory agency will participate in pre-seizure
planning. The United States Attorney’s Office, or, where appropriate, the Fraud Section of
the Criminal Division, the U.S. Marshals Service, and the seizing agency®’ will consult with
the pertinent regulatory agency in determining whether specific assets should be seized for
forfeiture. The Memorandum of Understanding designates the U.S. Marshals Service or

* The term “regulatory agency” means a federal financial institution regulatory agency, i.e., the Board of
Governors of the Federal Reserve System, the Farm Credit Administration, the Farm Credit System Insurance
Corporation, the Federal Deposit Insurance Corporation, the National Credit Union Administration, the Office
of the Comptroller of the Currency, or the Office of Thrift Supervision.

*” For the purposes of the Memorandum of Understanding Governing FIRREA Forfeiture Cases, the term
“seizing agency(ies)” refers to the Federal Bureau of Investigation and the U.S. Secret Service.
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designated Department of the Treasury component to be the primary custodians of assets ‘
pending FIRREA forfeiture.

Currency, negotiable instruments, and securities seized for FIRREA forfeiture will be
deposited by the U.S. Marshals Service into the Department of Justice Seized Asset Deposit
Fund, or by the appropriate Department of the Treasury component into the relevant Treasury
seized asset fund. Such assets will be designated as related to a FIRREA forfeiture and will
be invested in interest-bearing Treasury securities pending disposition.

In cases involving the forfeiture of property that is forfeitable under the provisions of
18 U.S.C. § 981(a)(1)(C) but not classified as FIRREA forfeiture cases—e.g., in cases
involving a financial institution that has not been under the supervision of a regulatory
agency in its receivership, conservatorship, liquidating agency, or corporate purchaser
capacity—the U.S. Marshals Service or another agency designated for custody will maintain
custody of the seized assets pending forfeiture and will be responsible for their disposition
after forfeiture to the same extent it would be in forfeitures under other statutes. The net
proceeds from such forfeitures will be deposited into the Department of Justice Assets
Forfeiture Fund, the Department of the Treasury Forfeiture Fund, or into such other funds as
provided by statute or by separate memoranda of understanding between either department
and other agencies or departments.*

lll. Methods of Seizure for Civil Forfeiture
A. Seizure Pursuant to a Fourth Amendment Warrant
1. Situations for Use
Except in cases involving real property, the procurement and execution of a Fourth
Amendment warrant authorizing the seizure of property for forfeiture is always the

recommended method of seizure when it is possible and reasonable to obtain one without
undermining legitimate law enforcement efforts.” Securing such a warrant prior to seizure

* See chapter 10, part X.D, for a discussion of the disposition of forfeited property in FIRREA cases.

* See Memorandum, entitled “Seizure of Forfeitable Property,” Directive 90-1, issued by the Office of the
Deputy Attorney General on January 11, 1990 [Asset Forfeiture Policy Manual (1996), Chap. 1, Sec. II, at
p. 1 — 13]; and Memorandum, entitled “Departmental Policy Regarding Seizure of Occupied Real Property,”
Directive 90-10, issued by the Office of the Deputy Attorney General on October 9, 1990 [Asset Forfeiture
Policy Manual (1996), Chap. 1, Sec. III, at p. 1 — 18]. ‘

214
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will eliminate, or at least minimize, future problems relating to the constitutionality of the
seizure, as long as the executing officials do not overstep the bounds of the authority granted
by the warrant.

A Fourth Amendment warrant authorizing entry and confiscation is required, and a
pre-seizure hearing may be required, when the seizure of property for forfeiture involves an
intrusion into an area where there is a legitimate expectation of privacy, even if the entry is
simply for the purpose of conducting an inventory or inspection, and there are no exigent
circumstances mandating immediate action to preserve the property.*

2. Method of Obtaining

In order to obtain a Fourth Amendment warrant, the government attorney must submit an
application for the seizure of particular property, as well as a sworn affidavit setting forth the
facts that provide probable cause for forfeiture. The warrant is issued by an impartial
magistrate after (1) a review of the application and affidavit and (2) a determination that there
are sufficient facts to establish probable cause.*’

3. Authority for Issuance

As part of the Anti-Drug Abuse Act of 1986, Congress enacted specific statutory
provisions authorizing the issuance of Fourth Amendment seizure warrants for property
subject to forfeiture under 21 U.S.C. § 881 and 18 U.S.C. § 981.* A similar provision is also
included in the customs statutes, permitting the procurement of a seizure warrant for any

“ See G.M. Leasing Corp. v. United States, 429 U.S. 338, 354 (1977) (involving seizure of the contents of a
dwelling); United States v. Premises & Real Property at 4492 S. Livonia Road, 889 F.2d 1258, 1262-65
(2d Cir. 1989), reh’g denied, 897 F.2d 659 (1990) (per curiam); United States v. Ladson, 774 F.2d 436, 440
(11th Cir. 1985) (requiring seizure warrant authorizing inventory of house seized pursuant to warrant of arrest
in rem); United States v. Device Labeled, In Part, “Theramatic,” 641 F.2d 1289, 1295 (9th Cir. 1981)
(involving seizure of property from a private office); United States v. A Leasehold Interest in Real Property
Located at 850 S. Maple, 743 F. Supp. 505 (E.D. Mich. 1990); United States v. United States Currency in
Amount of 3324,225.00, 726 F. Supp. 259 (W.D. Mo. 1989) (inventory authorized pursuant to a seizure warrant
does not bar plain view doctrine’s application). Cf. United States v. Articles of Hazardous Substance, 588 F.2d
39, 43 n.1 (4th Cir. 1978) (upholding seizure of goods from public area of a store pursuant to an extra-judicial
admiralty warrant, but specifically noting that no invasion of privacy was involved). But see United States v.
141st Street Corp., 911 F.2d 870, 874-76 (2d Cir. 1990) (holding that no pre-seizure hearing was necessary for
seizure of an apartment building where “exigent” or “extraordinary” circumstances were present), cert. denied,
498 U.S. 1109 (1991).

#! See In re Application for Warrant to Seize One 1988 Chevrolet Monte Carlo, 861 F.2d 307 (1st Cir. 1988).

221 U.S.C. § 881(b); 18 U.S.C. § 981(b).
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property that is forfeitable under laws enforced by the U.S. Customs Service.” If the
property sought to be seized does not fall within the purview of any of these statutes,
government attorneys may attempt to secure seizure warrants under the general authority of
Fed. R. Crim. P. 41 or the All Writs Act.*

Both 21 U.S.C. § 881(b) and 18 U.S.C. § 981(b) provide that the procedure for obtaining
the seizure warrant is governed by Fed. R. Crim. P. 41.** Under Rule 41, a seizure warrant
may only be issued for property located within the district in which the court issuing the
warrant is located.*® For that reason, it has generally been assumed that the Government
could not use sections 881(b) and 981(b) to obtain a warrant in one district to seize property
located in another district.

In 1992, however, Congress enacted 28 U.S.C. § 1355(d), a nationwide service of process
statute that relates specifically to civil forfeitures. This statute provides that a court in the
district in which criminal acts giving rise to the forfeiture action occurred “may issue and
cause to be served in any other district such process as may be required to bring before the
court the property that is the subject of the forfeiture action.”” On its face, this statute
appears to authorize a court in one district to issue a seizure warrant for property located in
another district. It is uncertain, however, how this language is to be reconciled with the
restrictive language in Rule 41(a).

One possibility is that Congress, in using the term “process” in section 1355(d), meant to
refer only to arrest warrants in rem which are issued only after a civil complaint is filed, and
it is, therefore, necessary to arrest the property in order to vest the district court with in rem

419 U.S.C. § 1595.

* Rule 41(b) provides for the issuance of seizure warrants for contraband and the fruits or instrumentalities
of crime. See United States v. Eight Thousand Eight Hundred and Fifty Dollars ($8,850.00) in United States
Currency, 461 U.S. 555, 569 (1983) (implicitly recognizing the applicability of Rule 41 to civil forfeitures).
The All Writs Act, 28 U.S.C. § 1651, authorizes federal courts to issue “all writs necessary or appropriate to
their respective jurisdictions and agreeable to the usages and principles of law.”

* Section 881(b) provides that the Government may request the issuance of a seizure warrant “in the same
manner as provided for a search warrant under the Federal Rules of Criminal Procedure.” Section 981(b)
provides that the Government must obtain a seizure warrant “pursuant to the Federal Rules of Criminal
Procedure.” The difference in the wording of these two statutes may have some significance for the problem
discussed in the text.

“ Fed. R. Crim. P. 41(a).

“7 Id. (emphasis added).
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jurisdiction.*® If that is the case, section 1355(d) would not apply to seizure warrants at all,
and it would still be necessary to obtain a seizure warrant in the district in which the property
was located, as Rule 41(a) prescribes.

Another possibility is that Congress meant to allow seizure warrants to be used to seize
property outside the issuing district in the same manner as arrest warrants in rem are used,
notwithstanding the restrictive language in Rule 41(a). It is noteworthy that Rule E(3)(a) of
the Supplemental Rules for Certain Admiralty and Maritime Claims, which governs the
issuance of arrest warrants in rem, also contains a limitation restricting the service of the
arrest warrant to within the district in which it is issued, yet courts have held that this
provision does not apply when Congress grants a court nationwide service of process
authority in a forfeiture case.* If, by analogy, the same principle were held to apply to
seizure warrants, such warrants could be served outside of the issuing district,
notwithstanding the territorial limitation in Rule 41(a).

The legislative history of the 1992 amendments to section 1355 is silent on this point, but
it is quite clear that Congress’ purpose in enacting the new jurisdictional statutes was to allow
the Government to consolidate in one district all potential civil in rem forfeiture actions
arising out of the criminal acts occurring in that district, regardless of where the property
subject to forfeiture might be located.” Allowing the Government to obtain seizure warrants
from a single judge or magistrate and then to serve those warrants in other districts
throughout the United States would certainly be consistent with this legislative intent.

Nevertheless, as long as the law remains ambiguous on this point, government attorneys
and agents should exercise caution in seizing property in one district pursuant to a seizure
warrant issued in another district. As a matter of sound policy, such seizures should be made
only in cases where:

(1) exigent circumstances require immediate seizure of the asset, and seizure by warrant
of arrest after the filing of an in rem complaint or by seizure warrant issued by the

“® See discussion in part IIL.B of this chapter, infra.

¥ See United States v. Parcel I, Beginning at a Stake, 731 F. Supp. 1348, 1352 (S.D. I1l. 1990) (ruling based
on implied nationwide service authority in section 881(j)); United States v. Premises Known as Lots 50 & 51
Etc., 681 F. Supp. 309, 313 (E.D.N.C. 1988) (same).

%0 Under these circumstances, use of seizure warrants to seize property outside the issuing district is
consistent with the authority of any court with jurisdiction pursuant to section 1355 “to issue and cause to be
served in any other district such process as may be required to bring before the court the property that is the
subject of the forfeiture action.” 28 U.S.C. § 1355(d) (emphasis added). See 137 Cong. Rec. S12,235 (daily
ed. Aug. 2, 1991) (statement of Sen. D’Amato).
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district where the asset is located, would result in an insurmountable delay (e.g., the
asset is about to be moved or transferred or is so readily movable or transferable that
immediate seizure is necessary to preserve its availability for forfeiture); and

(2) the seizure is necessary for the intended filing of an in rem judicial forfeiture action in
the issuing district.

In the event that an out-of-district seizure is contemplated under this policy, it must be
preceded by consultation with the United States Attorney’s Office for the district in which the
seizure is to occur.”’ Because a claimant is entitled to file a Rule 41(e) motion for the return
of seized property in that district, the United States Attorney must be apprised of the action
before any such motion is filed to avoid confusion.

B. Seizure Pursuant to a Warrant of Arrest in rem
1. Situations for Use

A warrant of arrest in rem, which is issued in civil forfeiture proceedings, pursuant to the
Supplemental Rules for Certain Admiralty and Maritime Claims, must be issued for the
“arrest” of any asset that is to be forfeited in a civil judicial proceeding. A warrant of arrest
in rem is necessary for a civil judicial forfeiture notwithstanding the fact that property is

‘already in custody pursuant to an earlier seizure. The method of service is identical whether
or not the property is in custody prior to the issuance of the warrant of arrest in rem. The
warrant of arrest in rem is necessary to provide the court with jurisdiction over the property.
It is not appropriate to use one when property is to be forfeited administratively,” because it
is issued only after judicial proceedings have been formally commenced. A Fourth
Amendment warrant should be obtained if property is to be seized from an area where an
individual has a legitimate expectation of privacy.

2. Method of Obtaining

According to Supplemental Rule C(3), a warrant of arrest in rem is issued automatically
by the clerk of the court when a complaint for forfeiture is filed that complies with the

3! See Memorandum, entitled “Guidelines for Pre-seizure Planning,” Directive 94-2, issued by the Office of
the Deputy Attorney General on February 16, 1994 [Asset Forfeiture Policy Manual (1996), Chap. 1, Sec. I, at

p-1—1].

%2 A description of the types of property that may be administratively forfeited under statutes incorporating
Customs procedures appears in chapter 3, part II.A, of this manual. ‘
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requirements of Supplemental Rule C(2).>® In plain language, the Supplemental Rules do not
require a review of probable cause by an impartial magistrate or a showing of exigent
circumstances.”® However, it should be noted that a few courts have expressed disapproval of
the summary method for issuance of warrants of arrest in rem authorized by the

Supplemental Rules.”

3. Authority for Issuance

Warrants of arrest in rem are issued pursuant to Supplemental Rule C(3), which is made
applicable to civil forfeiture proceedings generally by 28 U.S.C. § 2461(b), to civil
forfeitures under the federal drug laws specifically by 21 U.S.C. § 881(b) and to section 981
forfeitures by 18 U.S.C. § 981(b). Where a forfeiture action is filed in a district other than
the district where the property is located, the court’s authority to have its in rem warrant
served on the property is based on the nationwide service of process provision of 28 U.S.C.
§ 1355(d).

C. Seizure Without a Warrant

Seizures without a warrant may be made for purposes of forfeiture when the seizures are
incident to an arrest, incident to searches under search warrants, or incident to otherwise

% In pertinent part, Supplemental Rule C(3) provides: “In actions by the United States for forfeitures for
federal statutory violations, the clerk, upon filing of a complaint, shall forthwith issue a summons and warrant
for the arrest of the vessel or other property. ...” (Emphasis added.) See United States v. Device Labeled, In
Part, “Theramatic,” 641 F.2d 1289, 1293 (9th Cir. 1981); 7A Moore’s Federal Practice  C12, at 682 (2d ed.
1953). Supplemental Rule C(2) provides that the complaint must be filed on oath or solemn affirmation and
must describe with “reasonable particularity” the property involved, the place of seizure, and other allegations
as required by the statute on which the forfeiture is based.

> Supplemental Rule C(3) specifically states that the clerk shall issue the warrant of arrest in rem “without
requiring a certification of exigent circumstances.” Moreover, according to the Notes of the Advisory
Committee on Rules, in its commentary on the 1985 Amendment to Supplemental Rule C(3), the “requirements
for prior court review or proof of exigent circumstances do not apply to actions by the United States for
forfeitures for federal statutory violations.” '

%5 See United States v. Real Property Located at 25231 Mammoth Circle, 659 F. Supp. 925, 927 (C.D. Cal.
1987); United States v. 124 East North Avenue, 651 F. Supp. 1350, 1356 (N.D. Ill. 1987); United States v. Life
Insurance Co. of Virginia Single Premium Whole Life Policy, 647 F. Supp. 732, 742 (W.D.N.C. 1986); United
States v. One Hundred Twenty-Eight Thousand Thirty-Five Dollars (8128,035.00) in U.S. Currency,

628 F. Supp. 668, 672 (S.D. Ohio 1986) (holding that Fourth Amendment requires judicial determination of
probable cause prior to issuance of warrant of arrest in rem); In re Application of Kingsley, 614 F. Supp. 219,
223 (D. Mass. 1985) (holding that under 21 U.S.C. § 881 a judicial officer must review the clerk’s warrant to
ensure compliance with the Fourth Amendment’s requlrements of probable cause and particularity), appeal
dismissed, 802 F.2d 571 (1st Cir. 1986).
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lawful searches.*® In addition, 21 U.S.C. § 881(b) enumerates other situations in which
property may be seized for forfeiture under that statute without a warrant of any kind.
Specifically, those situations are:

(1) seizures of property that is subject to prior judgments in favor of the United States in
criminal injunction or forfeiture proceedings under the Controlled Substances Act’’;

(2) seizures based on probable cause to believe that the property is dangerous to health or
safety’®; and

(3) seizures based exclusively on probable cause to believe property is subject to civil or
criminal forfeiture under the Controlled Substance Act. (Certain restrictions,
including the need for the warrantless search to conform with a recognized exception
to the warrant requirement and that such searches are justified only in exigent
circumstances, have been held applicable under this circumstance.)™

Seizures mandated by exigent circumstances—the need to act promptly to prevent removal,
destruction, or concealment of forfeitable property—are also permitted by case law.®

%18 U.S.C. § 981(b)(2); 21 U.S.C. § 881(b)(1). See United States v. One Hundred Forty-Nine
Thousand Four Hundred Forty-Two & 43/100 Dollars, 965 F.2d 868 (10th Cir. 1992) (seizure incident to
execution of search warrant).

21 U.S.C. § 881(b)(2).
%21 U.S.C. § 881(b)(3).

#21 U.S.C. § 881(b)(4). Probable cause alone has been held sufficient to justify the seizure of property for
forfeiture unless the seizure involves an invasion of privacy. United States v. Pace, 898 F.2d 1218, 1242
(7th Cir.), cert. denied sub nom. Cialoni v. United States, 497 U.S. 1030 (1990); United States v. Valdes,
876 F.2d 1554, 1557 (11th Cir. 1989); United States v. One 1978 Mercedes-Benz, 711 F.2d 1297, 1302 (5th
Cir. 1983); United States v. Kemp, 690 F.2d 397, 401-02 (4th Cir. 1982); United States v. Bush, 647 F.2d 357,
369 (3d Cir. 1981). See also United States v. Bagley, 772 F.2d 482, 491 (9th Cir. 1985), cert. denied, 475 U.S.
1023 (1986); United States v. Stout, 434 F.2d 1264, 1267 (10th Cir. 1970). But see United States v. Daccarett 6
F.3d 37 (2d Cir. 1993) (to be valid warrantless seizures must fall within one of the recognized exceptions to the
Fourth Amendment’s warrant requirement); United States v. Lasanta, 978 F.2d 1300 (2d Cir. 1992)
(warrantless seizures under 21 U.S.C. § 881(b)(4) must conform with a recognized exception to warrant
requirement); and United States v. Pappas, 613 F.2d 324, 330 (1st Cir. 1980) (holding that a warrantless seizure
under 21 U.S.C. § 881(b)(4) can be justified only when exigent circumstances exist and the seizure immediately
follows the events giving rise to probable cause). See also United States v. $149,442.43 in U.S. Currency,
965 F.2d 868 (10th Cir. 1992) (proceeds and property used to facilitate may be seized incident to execution of
search warrant under section 881(b) even if items are not specifically listed in warrant).

% See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 679 (1974).
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Department of Justice policy, however, encourages the use of warrants to effectuate seizures
whenever practical.®!

D. Seizure by Adoption

The United States may also “adopt” seizures that have been made by private parties or
non-federal law enforcement agencies.” State and local agencies generally request federal
adoption when, after making a seizure, they determine that a state forfeiture proceeding is not
possible or that a federal forfeiture proceeding would be more advantageous.*

Care must be taken in accepting any “adoptive” seizure to ensure that there are no state
law impediments to the exercise of federal in rem jurisdiction. It is well-established that
when state and federal authorities proceed against the same res, the authority first assuming
jurisdiction over the property may maintain and exercise that jurisdiction to the exclusion of
the other.** However, a few federal courts have recently focused on restrictions on transfers
imposed by state law. Such restrictions require that a court order be obtained before seized
property may be transferred or otherwise disposed of by state authorities. These courts have
held that federal authorities never acquire jurisdiction over property seized and transferred in

®! See notes 52, 53, supra.

62 See Dodge v. United States, 272 U.S. 530 (1926); United States v. One Ford Coupe Automobile,
272 U.S. 321, 325 (1926) (holding that adoption is permissible even when the original seizing party lacked
authority to make the seizure); United States v. Eighteen Thousand Five Hundred and Five Dollars and Ten
Cents ($18,505.10), 739 F.2d 354, 356 (8th Cir. 1984); Kieffer v. United States, 550 F. Supp. 101, 103
(E.D. Mich. 1982); United States v. United States Currency Totaling 387,279 & Cashier’s Checks Totaling
315,000, 546 F. Supp. 1120, 1127 (S.D. Ga. 1982). But see United States v. One 1979 Chevrolet C-20 Van,
924 F.2d 120 (7th Cir. 1991) and United States v. One 1987 Mercedes Benz Roadster, 2 F.3d 241 (7th Cir.
1993) (holding that where a state forfeiture action is still pending, no federal forfeiture adoption may occur).
See also United States v. Sixty-Two Thousand Six Hundred Dollars (362,600.00), 899 F. Supp. 378 (N.D. IIL.
1995) (release may come from state executive branch).

 See, e.g., United States v. Winston-Salem/Forsyth County Bd. of Educ., 902 F.2d 267 (4th Cir. 1990)
(where the court held that the practice of local officials allowing federal officials to adopt seizures made by
local law enforcement officials and to federally forfeit the property, with a portion returned to the local law
enforcement agency, does not violate federal law even though the practice essentially allows state officials to
avoid state law, which requires that all forfeited monies be used to maintain public schools).

% See Penn General Casualty Co. v. Pennsylvania, 294 U.S. 189, 195 (1935); United States v. $79,123.49 in
United States Cash & Currency, 830 F.2d 94, 96-99 (7th Cir. 1987).
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violation of such provisions.*® Other courts adopt a less restrictive view toward the federal
exercise of in rem jurisdiction over property involved in an adoptive forfeiture.’® In any
event, where an “adoptive” seizure is undertaken and a state law impediment to the exercise
of federal in rem jurisdiction is discovered after the property has been accepted for federal
forfeiture, it should be possible to alleviate the problem simply by yielding to the state
authorities until the impediment is eliminated and then “re-seizing” the property for federal
forfeiture, if such action is still necessary.®’

Normally, a federal seizure warrant is not necessary in adoptive cases; however, under
some circumstances, it may be advisable for the government attorney to seek the issuance of
an anticipatory seizure warrant. An anticipatory seizure warrant may serve to protect the
Government’s interest during the transition between the conclusion of a state court’s in rem
jurisdiction over a res and the initiation of a federal court’s in rem jurisdiction over the same
res in a federal forfeiture proceeding. Such warrants protect the federal interest inasmuch as
the res is effectively transferred to the jurisdiction of the federal court without the necessity
of returning it to an alleged wrongdoer under circumstances where that party may abscond
with it before the federal court is able to bring the res within its jurisdiction.®®

Requests for federal adoption of a state or local seizure must be made within 30 calendar
days of seizure; this requirement may be waived if the circumstances justify a waiver. The

% See Scarabin v. Drug Enforcement Admin., 966 F.2d 989, 993-94 (5th Cir. 1992) (property seized
pursuant to a state warrant was transferred to the Drug Enforcement Administration and administratively
forfeited; held that federal authorities never acquired in rem jurisdiction for purposes of administrative
forfeiture because state law requires court order for release of property seized under state warrant); United
States v. One 1979 Chevrolet C-20 Van, 924 F.2d 120, 122-23 (7th Cir. 1991), and United States v. One 1987
Mercedes Benz Roadster, 2 F.3d 241, 243 (7th Cir. 1993) (federal court lacked in rem jurisdiction over adoptive
seizure because property was transferred in violation of state law requiring state authorities to obtain a court
order before such a transfer); United States v. One 1985 Porsche 944, 775 F. Supp. 1573, 1573-74 (N.D. 1L
1991). See also United States v. $2,542 in U.S. Currency, 754 F. Supp. 378 (D. Vt. 1990) (no in rem
jurisdiction over property seized by state authorities pursuant to state warrant where claimant filed motion for
return of property in state court prosecution against her and thereby initiated a quasi in rem cause of action).

% See United States v. Certain Real Property, 556 Hendrick Boulevard, 986 F.2d 990, 993-95 (6th Cir.
1993) (mere fact that property was seized pursuant to a state search warrant does not mean that a state court has
in rem jurisdiction over the property unless so provided by state law); United States v. One 1986 Chevrolet Van,
927 F.2d 39, 44-45 (1st Cir. 1991); United States v. 135,290 U.S. Currency, 767 F. Supp. 1459, 1459-60
(N.D. IlL. 1991); United States v. Certain Real Property Known as Lot B Governor’s Road, 755 F. Supp. 487,
489-90 (D.N.H. 1990).

%7 See United States v. One 1987 Jeep Wrangler Automobile, 972 F.2d 472, 477-78 (2d Cir. 1992).
88 See United States v. $ 490,920 in United States Currency, 937 F. Supp. 249 (S.D.N.Y. 1996) (a warrant

issued conditioned on compliance with a state court order satisfies the broad constitutional requirement of
comity implicated in the context of concurrent in rem proceedings). .
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Department of Justice has established minimum thresholds in property values (i.e., the net
equity), which generally must be met before federal agencies may adopt a forfeiture. The
minimum thresholds range from $1,000 for cash, $2,500 for vehicles, and $5,000 for aircraft
and vessels, to $10,000 or 20 percent of appraised value (whichever is greater) for real
property.” These thresholds may be higher in some districts where extremely large caseloads
require it. These thresholds may be raised or lowered by a United States Attorney for all
cases within a district with the concurrence of the Asset Forfeiture and Money Laundering
Section, and in individual cases for valid law enforcement reasons without the necessity for
such concurrence.

The Federal Government should accept adoptive seizures only when there is a valid, good
faith prosecutorial reason for doing so. The fact that forfeiture pursuant to state law may
result in less of a monetary benefit for a local police agency is not such a reason. Moreover,
before adopting a non-federal seizure and proceeding against the seized property, the
government attorney and federal investigative agency must carefully assess the facts and
circumstances upon which the original seizure was based.”” A lack of probable cause will
obviously preclude success in the ensuing forfeiture proceeding and could subject the
government attorney to liability in a subsequent lawsuit by a claimant successfully contesting
the forfeiture.”

In order to minimize storage and management costs incurred by the Department of
Justice, state and local agencies that present motor vehicles for federal adoptions should

% See Memorandum, entitled “General Adoption Policy and Procedure,” Directive 93-1, issued by the Office
of Deputy Attorney General on January 15, 1993 [Asset Forfeiture Policy Manual (1996), Chap. 6, Sec. I, at
p. 6 — 1]; and Memorandum, entitled “Monetary Thresholds for Adoptive Forfeitures,” Directive 97-1, issued
by the Asset Forfeiture and Money Laundering Section, Criminal Division on May 17, 1997. To obtain a copy
of Directive 97-1, contact the Asset Forfeiture and Money Laundering Section.

7 See Memorandum, entitled “General Adoption Policy and Procedure,” Directive 93-1, issued by the Office
of the Deputy Attorney General on January 15, 1993 [Asset Forfeiture Policy Manual (1996), Chap. 6, Sec. 1,
atp. 6 — 1]. All state and local requests for adoption must be submitted on a special form, which is attached to
the Memorandum. Detailed information concerning the seizure and the property must be provided. Seizures
presented for adoption must be reviewed for legal and factual sufficiency by an attorney outside the chain of
command of the agency’s operational officials (e.g., by an attorney in the agency’s Office of Chief Counsel or,
in the agency’s discretion, by an Assistant United States Attorney), unless: (1) the seizure was pursuant to a
judicial seizure warrant; (2) an arrest was made in connection with the seizure; or (3) drugs or other contraband
were found on the person from whom the property was seized. A judicial determination of probable cause is
encouraged prior to the adoption where practical and is required if real property is involved. While adoptions
are normally made by an investigative agency, when an agency refuses an adoption request, a United States
Attorney may grant it with the authorization of the Asset Forfeiture and Money Laundering Section.

' Under 28 U.S.C. § 2465, a judicially-issued certificate of reasonable cause for seizure serves to immunize

the seizing party and the government attorney from liability in lawsuits based on the underlying forfeiture
proceeding.
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generally be asked to serve as substitute custodians of the property pending forfeiture. Any
use of such vehicles, including official use, by state and local law enforcement officials or
others is prohibited by Department of Justice policy until such time as the forfeiture is
completed and the equitable transfer is made.”

E. Appraisal of Property

Section 1606 of Title 19 requires the seizing agency to appraise the seized property after
seizure, and to do so at its then current domestic value.”

F. Special Considerations when Real Property is Seized

When real property is the subject of seizure for forfeiture, the government attorney may
need to undertake certain additional tasks that are not generally required when other types of
property are seized.”

1. Lis Pendens

Under 28 U.S.C. § 1964, notice of a proceeding by the United States involving real
property must be filed with the local official responsible for filing deeds if such notice is
required by state law. Government attorneys should consult state law, local state court rules,
and local federal court rules to ascertain the need for filing a notice of /is pendens and the
proper procedure for doing so.”

Filing a notice of lis pendens is particularly important when a civil forfeiture action is
being filed in a district different than the district where the property is located, as permitted

2 See Memorandum, entitled “Use of Property Under Seizure,” Directive 91-5, issued by the Office of the
" Deputy Attorney General on April 9, 1991 [A4sset Forfeiture Policy Manual (1996), Chap. 5, Sec. II, at
p.-5—2].

™ See also 21 C.F.R. § 1316.74.

™ These special considerations would also be applicable when real property is “constructively” seized, i.e.,
when the Government commences a forfeiture action against real property through “posting” pursuant to the
Good decision.

75 See United States v. Real Property...429 Main Street, 906 F. Supp. 1155 (S.D. Ohio 1995) (lis pendens
and occupancy agreement had no impact on claimant’s use and enjoyment of his property; therefore, no seizure .
occurred).
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by 28 U.S.C. § 1355(b). The legislative history to the 1992 amendments to that statute reads
that the Government must make certain that such notice is filed in this situation.’

2. Authority to Enter Private Areas

When real property is “arrested” using the “post and walk” procedure approved in United
States v. James Daniel Good Real Property, 510 U.S. 43 (1993), (or in the rare instance there
the property is “seized”) and the government attorney or seizing agency perceives a need to
enter private areas to undertake an inventory or inspection, such entry should not be made
unless the parties in possession of the premises have consented or a search warrant has been
issued to authorize the intrusion.” When a seizure warrant is sought from a judicial official
for the seizure of real property, the government attorney should include a “writ of entry”
provision which will allow for the required inventory or inspection. When real property is
“arrested” pursuant to the “post and walk” procedure, a writ of entry may be obtained under
the All Writs Act for the limited purpose of making a pre-announced inspection and
videotaping of the property. The application for the warrant should state that the owners will
be notified well in advance of the date and time of the inspection and signify that the
Government is willing to negotiate a different date and time, if reasonable, as to
accommodate the interests of the owners. The Department of Justice does not believe that an
“intrusion” for this limited purpose—actually an undertaking to safeguard the in rem
jurisdiction of the district court—rises to the level of a “seizure” under Good. Examples of
such pleadings can be found on the Asset Forfeiture Bulletin Board, in the “civil forfeiture
forms” section, “orders preserving property” topic folder.

G. Special Considerations when Cash, Bank Accounts, or Financial
Instruments are Seized

All seized currency that is subject to forfeiture (except cash seized by the U.S. Customs
Service) is to be delivered to the U.S. Marshals Service for deposit into the Seized Asset
Deposit Fund within 60 days after seizure or ten days after indictment, whichever is earlier.
Exceptions to this general policy will be permitted only when retention of the currency at

7 See 138 Cong. Rec. S17,918 (daily ed. Oct. 8, 1992).

77 See United States v. Showalter, 858 F.2d 149 (3d Cir. 1988) (finding it improper for federal and state law
enforcement officers to accompany the deputy marshals to inventory the seized premises unless it was pursuant
to standard office procedure); United States v. Ladson, 774 F.2d 436, 440 (11th Cir. 1985) (holding that entry
into a dwelling to conduct an inventory or inspection is not justified under a warrant of arrest in rem for the real
property). But see United States v. United States Currency in Amount of $324,225.00, 726 F. Supp. 259
(W.D. Mo. 1989) (holding that it was both proper and lawful for law enforcement agents to be present for a
limited inventory and to make plain view seizures).
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issue serves a significant, independent, and tangible evidentiary purpose. Such an exception
must be specifically approved by a supervisor within the United States Attorney’s Office or,
if the cash retained is $5,000 or more, by the Chief of the Asset Forfeiture and Money
Laundering Section.”

The Department of Justice has issued a detailed Memorandum, which addresses the
responsibilities of the investigative agency and U.S. Marshals Service regarding the seizure
of financial instruments.” The Department of Justice should be consulted on the precise
steps to follow when various types of financial instruments are seized. These instruments
include: checks, money orders, traveler’s checks, cashiers checks, stocks, bonds, airline
tickets, and certificates of deposit.

A number of issues arise in the seizure of bank accounts that must be given careful
consideration.®” Chief among these issues is whether to seize all of the funds in the account
or simply that portion of the funds traceable to the offense giving rise to forfeiture.®'

As discussed in chapter 1, a civil forfeiture action is directed at funds in a bank account,
not at the account itself. A bank account is simply an address or means by which funds owed
by a bank to its customer are designated; it is not a thing that is itself subject to forfeiture.”

78 Requests for exemptions should be sought through the Asset Forfeiture and Money Laundering Section.
The Department’s policy and procedure is set forth in The Attorney General’s Guidelines on Seized and
Forfeited Property, § VII(I) (July 1990) [Asset Forfeiture Policy Manual (1996), Chap. 8, atp. 1 — 1]. See
also Memorandum, entitled “Seized Cash,” Directive 87-1, issued by the Associate Attorney General on March
13, 1987 [Asset Forfeiture Policy Manual (1996), Chap. 1, Sec. VI, at p. 1 — 38]; and Memorandum, entitled
“Delegation of Authority to Approve Exceptions to Cash Management Policy,” Directive 91-16, issued by the
Office of the Deputy Attorney General on December 13, 1991 [4sset Forfeiture Policy Manual (1996),

Chap. 1, Sec. VI, atp. 1 — 39].

" See Memorandum, entitled “Seizures of Financial Instruments,” Directive 90-11, issued by the Office of the
Deputy Attorney General on October 15, 1990 [Asset Forfeiture Policy Manual (1996), Chap. 1, Sec. V, at
p. 1 —33].

% See the discussion in chapter 1, part V.A, of this manual, regarding the money laundering forfeiture
theories applicable to bank accounts.

# In a criminal case, the entire bank account often may be sought for forfeiture if it belongs to the defendant
because the Government is entitled to substitute legitimate assets of the defendant equal to the value of those
that were forfeitable but which have become lost to the Government due to the defendant’s dissipation,
concealment, or alienation of the assets. See 18 U.S.C. § 982(b)(1)(A)-(B), 18 U.S.C. § 1963(m), 21 U.S.C.

§ 853(p).

82 United States v. $488,342.85, 696 F.2d 474, 476-77 (7th Cir. 1992); United States v. All Funds on Deposit

(Great Eastern Bank), 804 F. Supp. 444, 447 (ED.N.Y. 1992); United States v. All Funds Presently on Deposit
at American Express Bank, 832 F. Supp. 542, 562 (E.D.N.Y. 1993).
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Therefore, before it can seize the entire contents of a bank account, the Government must
have probable cause to believe that all of the funds in the account are subject to forfeiture,
either because they are traceable to illegal activity, or because the otherwise untainted funds
were used to conceal or disguise illegal activity and, thus, were “involved” in a money
laundering offense within the meaning of 18 U.S.C. §§ 981 and 1956. It is not enough to
show that the account itself contained tainted funds or was used to commit illegal acts.

As discussed in chapter 1, some theories of forfeiture support more expansive forfeiture
than others. For example, in a structuring case, the Government can generally forfeit an
entire bank account only if it has probable cause to believe that all of the funds in the account
are traceable to structured transactions. In a money laundering case, however, untainted
funds are forfeitable in some circumstances. Accordingly, before deciding whether to seize
all or part of a bank account, a government attorney should know what the theory of
forfeiture will be—e.g., structuring, drug proceeds, property involved in money
laundering—and be familiar with the case law interpreting the scope of forfeiture under that
theory.®

Once the decision is made as to which accounts to seize and how much of their deposits
are to be seized, another issue may arise in determining whether or not to take actual
possession of the funds in executing the seizure warrant. Obviously, if the Government has
filed an in rem forfeiture complaint, it will take physical possession of the funds pursuant to
the warrant of arrest. However, where the Government obtains a seizure warrant prior to
commencement of a judicial forfeiture, it may be desirable to only constructively seize the
funds and to allow them to remain in the bank account. This course is particularly desirable
where the funds are in an interest bearing account that can continue to draw interest at a
higher rate than the Seized Asset Deposit Fund into which seized funds otherwise must be
deposited pending their ultimate forfeiture or where future deposits of tainted funds into the
account are anticipated.

As a general practice, many districts do not take physical possession of the funds when
executing the seizure warrant. Instead, the funds are constructively seized and frozen in place
until it is determined whether the forfeiture will be commenced administratively or judicially.
At that point, the funds are then removed pursuant to the original seizure warrant for
purposes of the administrative forfeiture or, in the case of a judicial forfeiture, arrested and
deposited into the Seized Asset Deposit Fund under the in rem warrant. The only situation
where the funds would be permitted to remain with the financial institution other than during

% See chapter 1, parts IV and V, of this manual. See generally Cassella, Stefan D., “Establishing Probable
Cause for Forfeiture in Federal Money Laundering Cases,” New York Law School Law Review [1994]: 1.
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the initial seizure period is when they are invested in a certificate of deposit that provides a
penalty for early withdrawal. In this situation, the bank should be notified immediately after
seizure that the certificate of deposit has been seized for forfeiture and that it should take
whatever steps are necessary to freeze the funds covered by the certificate of deposit to
ensure that the certificate will be negotiable by the U.S. Marshals Service after forfeiture.

Clearly, the account holder claimant suffers less prejudice if the funds ultimately are
returned by the Government with the same interest the claimant would have earned regardless
of the seizure. Constructive seizure of the funds also makes it faster and easier to release the
funds to the account holder in the event that the account holder subsequently satisfies the
Government of his innocence. The decision to constructively seize funds assumes that the
Government has no reason to believe that the bank holding the account is involved in any
illegal activity.

Even with innocent banks, the Government must still take steps to ensure that the bank
does not improperly take offsets against the constructively seized funds while such funds
were under seizure. At a minimum, government attorneys who intend to constructively seize
accounts should take precautions to notify the bank in writing that until further order of the
court: offsets are not to be taken against the seized funds; the seized funds are not to be
diminished for any reason; the bank is to continue crediting the seized funds with all interest
to which the account holder was otherwise entitled prior to seizure; and the bank is to report
all such increases to the seized funds forthwith to the Government.**

H. Special Considerations when an Ongoing Business is Seized

As noted in the earlier discussion of pre-seizure planning, special considerations also
apply where an ongoing business is to be seized. One circuit has held that the owner(s) of the
business must be afforded notice and an opportunity for hearing prior to the seizure when the
Government intends to close the business pending forfeiture.*> Moreover, in any case where
forfeiture of a business is sought under the theory that the business facilitated a money
laundering offense, no civil or criminal forfeiture action may be filed without prior
consultation with the Asset Forfeiture and Money Laundering Section.®

8 For more information on the seizure and management of cash and other financial instruments, government
attorneys should consult the U.S. Marshals Service’s Policy and Procedures Manual (February 1994).

8 See United States v. All Assets of Statewide Auto Parts, Inc., 971 F.2d 896, 900-05 (2d Cir. 1992).

8 See United States Attorneys’ Manual § 9-105.000.
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. Use of Property Under Seizure

There are certain restrictions applicable to the use of property under seizure absent a final
decree or court order of forfeiture. The general policies include: the use of seized property by
Department of Justice personnel; the use of seized property where custody is retained by the
state or local seizing agency (in adoption cases); and the use of seized property by occupants
(pursuant to an occupancy agreement), along with a model occupancy agreement.”” It should
be noted that the use of occupancy agreements may trigger Good requirements.®®

J. Interference with Seizures

Government attorneys should be aware that it is illegal for anyone to interfere with the
seizure of forfeitable property,” to destroy or remove property to avoid its seizure,* or to
forcibly dispossess the Government of seized property.”’ Each of these violations is a felony
offense with maximum sentences ranging from two to ten years imprisonment. Section 7214
of Title 26, which prohibits certain activities by Internal Revenue Service agents, has also
been held to make it illegal for an Internal Revenue Service agent to counsel a friend to
transfer property to avoid forfeiture and to help effect that transfer.”

K. Administrative Seizures and Criminal Forfeitures

When property that is subject to administrative forfeiture is included in the forfeiture
count of an indictment (or in a complaint for civil forfeiture) the seizing agency may
discontinue the administrative forfeiture of the property in order to avoid potentially
conflicting concurrent judicial and administrative forfeiture proceedings.

Until legislation is obtained to resolve the issue of authority for the continued restraint of
property whose administrative forfeiture has been stopped in favor of criminal forfeiture,

¥ Memorandum, entitled “Use of Property Under Seizure,” Directive 91-5, issued by the Office of the
Deputy Attorney General on April 9, 1991 [A4sset Forfeiture Policy Manual (1996), Chap. 5, Sec. II, at
p-5—2].

8 United States v. James Daniel Good Real Property, 510 U.S. 43, 54 (1993).

¥ 18 U.S.C. § 2231.

%18 U.S.C. § 2232.
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